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GKOBGIA  RAILWAY  &  POWER  COMPANY,  Plff.  in  Err, 

V. 

RAILROAD  COMMISSION  OF  GEORGIA  et  aL 

Cfeorgia  Supreme  Court  — Mart^  IB,  1919. 

(_  Ga.  — ,  P.U.R.1919D,  546,  98  S.  E.  696.) 

Carrier  —  fares  —  powo:  of  Railroad  Commissioii. 

1.  In  the  absence  of  a  valid,  subsisting  contract  and  ordinance  upon  the 
subject  of  fares,  it  was  the  duty  of  the  Railroad  Commission,  upon  applica- 
tion by  the  Georgia  Eailway  &  Power  Company,  a  street  railroad  company, 
to  fix  and  determine  the  rates  of  fare  ujwn  the  lines  of  the  street  railroad 
in  the  city»  in  accordance  with  the  law  defining  the  powers  and  duties  of  the 
Conunission. 

[See  note  on  this  question  beginning  on  page  36.]  • 

—  fares  —  power  to  regulate.  lanta  and  East  Point  and  the  Georgia 
2.  Under  the  proviso  contained  in  the  Railway  ft  Power  Company  there  was 
Bth  section  of  ^e  act  approved  August  no  such  contract 
23,  1907,  now  embodied  in  Civil  Code  (c)  But  there  was  a  contract  corer- 
1910,  %  J%62,  tiie  Railroad  Commission  ing  tiie  subject  of  transfers,  which  pro- 
of this  state  was  without  auttiority  to  vided  that  upon  the  payment  of  one  full 
esercise  tiie  powers  confexred  aoA  ex-  fare  a  transfer  should  be  given;  and  the 
tended  by  that  act,  so  as  to  determine  Railroad  Commission  was  witiiout  ju- 
or  fix  fares  upon  lines  of  street  rail-  risdlction  to  deal  with  the  matter  of 
roads  within  rae  limits  of  any  town  or  transfers. 

ci^  between  which  and  the  street  rail-    Municipal  corporation  power  to  fix 

road  company  operating  such  lines  fares. 

there  wba  a  valid,  subsisting  contract  3.  "a  grant  of  power  to  a  municipal 

at  the  time  of  the  passage  of  the  act.  corporation  must  be  strictly  construed; 

(a)  There  was  such  a  contract  be-  and  such  a  corporation  can  exercise  no 

tween  the  city  of  College  Park  and  the  powers  except  those  which  are  expressly 

Georgia  Railway  &  Power  Company,  given,  or  are  necessarily  implied  from 

and  between  that  company  and  the  city  express  grants  of  other  powers."  Ap- 

of  Decatur  as  to  one  line  running  from  plying  this  principle  to  the  facts  con- 

Decatur  to  Atlanta.  tained  in  this  record,  the  city  of  At- 

<b)  But  as  between  the  cities  of  At-  lanta  was  without  aathorily  to  pass  an 
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ordinance  fixing  the  ratoi  of  fare  upon 
the  lines  of  the  slreet  railroad  company 
which  it  had  constructed  wiUiin  the 
limits  of  the  municipality,  and  any  at- 
tempt by  the  municipality  to  pass  such 
ordinances  was  nugatory. 

[See  19  R.  C.  L.  768,] 
Carriers  —  regulation  of  fares  —  po- 
lice power. 

4.  The  regulation  of  passenger  tariffs 
and  the  fixing  of  rates  upon  street  rail- 
ways is  a  matter  falling  within  the  po- 
lice power. 

[See  19  R.  C.  L.  857  et  seq.] 
Constitutional  law  —  police  power  — ^ 

right  to  abridge. 

6.  Neither  the  legislature  nor  a  mu- 
nicipal corporation  can  by  ordinance  or 
contract  abridge  the  police  power. 

[See  6  R.  C.  L.  192.] 

Contract  —  affecting  police  power  — 
validity. 

6.  It  is  not  incompetent  for  a  munic- 
ipal corporation  to  make  a  contract  in 
reference  to  a  subject-matter  falling 
within  the  police  power,  where  the  state 
has  not  seen  fit  to  exercise  the  police 
power  in  reference  thereto. 

—  ctmstltutional  power.  * 

7.  Where  the  Constitution  requires 


consent  of  the  municipality  to  the  con- 
struction of  a  railway  upon  its  streets, 
it  may  contract  as  to  the  conditions  up- 
on which  the  railway  shall  be  permitted 
to  be  constructed. 
—  for  fares  —  validity. 

8.  Where  the  state  has  not  exercised 
and  is  not  seeking  to  exercise  its  police 
power  over  the  subject  of  fares  upon 
street  railways,  the  municipality,  whose 
consent  to  the  construction  of  such  rail- 
way is  required  by  the  Constitution, 
may  contract  with  the  railway  company 
with  respect  to  the  fares  which  it  will 
charge 

[See*  19  R.  C.  L.  1159.] 
Constitutional  law  —  impairment  of 
contract  —  street  car  fares. 

9.  The  legislature  may  extend  the 
power  of  the  Railroad  Commission  over 
street  railway  fares  in  a  municipality  at 
any  time,  regardless  of  existing  con- 
tracts between  the  municipality  and  the 
railway  company. 

[See  19  R.  C.  L.  768.] 

Hunidpal  corporation  —  validity  of 
ordinance. 

10.  A  municipal  ordinance  passed 
without  authority  cannot  have  the  effect 
of  a  law,  but  is  void  and  without  effect 


(Fish,  Ch.  3^  dissents,  and  Hill,  J.,  dissents  in  part) 


Error  to  the  Superior  Court  for  Fulton  County  to  review  a  judgment 
refusing  to  issue  a  writ  of  mandamus  requiring  the  Commission  to  take 
jurisdiction  in  the  matter  of  fixing  street  car  rates.  Reversed  *n  part, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  King  &  Spalding,  C.  1*.  Hop-  ^  Dix  v.  Dix,  132  Ga.  630,  64  S.  E. 
hins,  L.  C.  Hopkins,  J.  L.  Hopkins,    790;  Cutts  v.  Scandrett,  108  Ga.  620, 


Brewster,  Howell,  &  Heyman,  Colquitt 
&  Conyers,  and  Rosser,  Slaton,  Phil- 
lips, &  Hopkins  for  plaintiff  in  error. 

Messrs.  James  K.  Hines,  James  L. 
Mayson,  Reuben  R.  Arnold^  D.  Hew- 
litt,  E.  E.  Pomeroy,  and  C  £.  Cotterill, 
for  defendants  in  error: 

In  a  statutory  enactment  giving  a  tri- 
bunal created  by  statute  certain  juris- 
diction over  designated  subjects,  a  pro- 
viso which  excepts  from  the  operation 
of  this  extension  of  jurisdiction  certain 
named  subjects  is  equivalent  to  a  com- 
mand to  this  statutory  tribunal  not  to 
exercise  jurisdiction  over  the  subjects 
named  in  the  proviso. 

State  ex  rel.  Illinois  C.  R.  Co.  v.  Or- 
leans Levee  Dist.  109  La.  403,  83  So. 
398. 

The  Commission  has  no  jurisdiction 
over  the  subject-matter  of  contract 
rates. 


34  S.  E.  186. 

When  a  valid  contract  rate  ap- 
peared, it  was  the  Commission's  duty 
to  decline  to  act. 

Powell  V.  Cheshire,  70  Ga.  359,  48 
Am.  Rep.  672. 

Contracts  between  cities  and  street 
railroads  as  to  rates  may  well  be 
treated  as  a  class  by  themselves,  which 
the  legislature  would  be  loath  to  dis- 
turb. 

Crabb  v.  State.  88  Ga.  684,  15  S.  E. 
455;  Butler  v.  State,  89  Ga.  821.  15 
S.  E.  763;  Thomas  v.  State,  92  Ga.  1, 
18  S.  E.  44;  King  v.  State,  136  Ga.  709, 
71  S.  E.  1093;  McGinnis  v.  Ragadal& 
116  Ga.  245,  42  S.  E.  492. 

A  contract  such  as  that  between  At- 
lanta and  the  street  railway  Is  per- 
fectly valid  until  the  state  steps  in,  in 
the  exercise  of  its  sovereign  power, 
and  changes  the  rate  so  contracted  f<ur. 
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Milwaukee  Electric  R.  &  Light  Co. 

Railroad  Commission,  238  TJ.  S.  174, 
59  L.  ed.  1254,  P.U.R.191BD,  591,  35 
Sap.  Ct.  Rep,  820,  153  Wis.  592,  L.R.A. 
1915P,  744,  142  N.  W.  491,  Ann.  Cas. 
1915A,  911;  Manitowoc  v.  Manitowoc 
&  N.  Traction  Co.  145  Wia.  13,  140 
Am.  St.  Rep.  1056,  129  N.  W.  925; 
Benwood  v.  Public  Service  Commis- 
sion, 75  W.  Va.  127,  L.R.A.1915C,  261, 
83  S.  E.  295;  Denver  &  S.  P.  R.  Co.  v. 
Enslewood,  62  Colo.  229,  4  A.L.R.  956, 
P.U.R.1916E,  184, 161  Pac.  151 ;  Tampa 
Waterworks  Co.  v.  Tampa,  199  U.  S. 
241.  50  L.  ed.  172,  26  Sup.  Ct  Rep.  23, 
45  Fla.  600,  84  So.  631,  47  Fla.  338,  36 
So.  174;  Chicago  Union  Traction  Co.  v. 
Chicago,  199  lU.  484,  69  L.RJI.  631, 

65  N.  E.  451 ;  Muncie  Natural  Gas  Co. 
V.  Muncie,  160  Ind.  97,  60  L.R.A  822, 

66  N.  E.  436;  Sternberg  v.  State,  36 
Nebt  307,  19  L.RJV.  570,  54  N.  W.  553; 
Public  Service  Commission  v,  West^ 
Chester  Street  R.  Co.  206  N.  Y.  209, 
99  N.  E,  536;  De  Lucas  v.  New  Orleans 
&  C.  R.  Co.  38  La.  Ann.  930;  Buffalo 
East  Side  R.  Co.  v.  Buffalo  Street  R. 
Co.  Ill  N.  Y.  182,  2  LJLA.  384,  19 
N.  E.  63;  Kalamazoo  v.  Kalamazoo 
Circuit  Judge,  200  Mich.  146,  166  N. 
W.  998;  Superior  v.  Douglas  County 
Teleph.  Co.  141  Wis.  363,  122  N.  W. 
1023;  Minneapolis,  St  P.  &  S.  Ste.  M. 
R.  Co.  V.  Menasha  Wooden  Ware  Co. 
159  Wis.  130,  L.R.A.1915F,  732,  150 
N.  W.  411;  Huntington  v.  Burdeau, 
149  Wia.  263,  135  N.  W.  850;  Kittin- 
ger  V.  Buffalo  Traction  Co.  160  N.  Y. 
377,  54  N.  E.  1081;  Allegheny  v.  Mill- 
ville.  E.  &  S.  Street  R.  Co.  159  Pa.  411, 
28  Atl.  202;  Barre  v.  Barre  &  M. 
Power  &  Traction  Co.  88  Vt.  804,  92 
Atl.  237;  People  ex  rel.  Jackson  v. 
Suburban  R.  Co.  178  III.  594.  49  L.R.A. 
650,  53  N.  E.  349;  People  ex  reL 
Dwight  V.  Chicago  B.  Co.  270  111.  278, 
110  N.  E.  400. 

Even  -without  an  excepting  clause, 
contracts  as  to  rates,  entered  into  by 
citiea  and  street  railway  companies, 
are  without  the  jurisdiction  of  a  rail- 
road commission. 

Superior  v.  Douglas  County  Teleph. 
Co.  141  Wis.  365,  122  N.  W.  1023; 
Qainby  v.  Public  Service  Commission, 
223  N.  Y.  244,  3  L.R.A.  685,  P.U.R. 
1918D.  30,  119  N.  B.  435. 

Messrs.  A.  C  Brown  and  6.  M.  Wat- 
fcins  also  for  defendants  in  error. 

Beck,  P.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  hereafter 
called  tiie  railway  company,  filed  a 


petition  to  the  Railroad  Commis- 
aion  of  Georgia,  for  an  increase  in 
street  railway  fares.  In  the  appli- 
cation it  was  claimed  that  an  in- 
crease of  rates  for  street  car  and 
suburban  fares  was  absolutely  es- 
sential in  order  for  the  applicant,  in 
view  of  the  unusual  war  conditions 
which  had  prevailed  for  more  than 
a  year,  to  effectively  discharge  obli> 
gations  of  the  company  to  the  pub- 
lic. The  facts  upon  which  this  claim 
of  the  necessity  for  a  raise  in  the 
rates  of  street  car  fares  was  based 
were  fully  and  elaborately  set  forth 
in  the  petition  to  the  Commission. 
Upon  hearing  the  application,  the 
Commission  held  that,  by  reason  of 
certain  contracts  between  the  rail- 
way company  and  the  cities  of  At- 
lanta, Decatur,  East  Point,  and 
College  Park,  it  had  no  jurisdiction 
to  grant  increased  fares,  and 
reached  the  conclusion  that,  having 
found  the  contracts  referred  to  to 
be  physically  existent,  their  validity 
was  not  a  question  for  the  Commis- 
sion, but  for  the  courts,  to  decide; 
that  when  dealing  with  the  rates  of 
a  street  railroad  under  the  terms  of 
the  Act  of  1907,  embraced  in  Civil 
Code,  §  2662,  they  were  brought  face 
to  face  with  a  contract  or  an  ordi- 
nance in  existence  at  the  time  of  the 
passage  of  that  act,  and  still  sub- 
sisting, the  Commission  could  go  no 
further  in  dealing  with  the  rates 
until  the  obstacle  should  be  removed 
by  legal  procedure  before  a  court  of 
competent  jurisdiction,  or  until  the 
general  assembly  should  further  act. 
The  Commission,  having  concluded 
that  there  were  contracts  in  exist- 
ence which  were  an  obstacle  to  their 
further  proceeding,  stated  as  their 
opinion  that  the  applicant  was  en- 
titled to  an  increase  in  street  car 
fares,  and  that  a  6-cent  fare  would 
be  reasonable  and  just  "so  long  as 
existing  abnormal  war  conditions 
prevailed,"  and  recommended  to  the 
municipal  authorities  of  Atlanta, 
Decatur,  and  College  Park  the  jus- 
tice of  granting  the  increase  "by 
amendment  to  existing  contracts  or 
ordinances."  The  railway  company 
then  brought  to  the  superior  court 
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of  Fulton  county  its  petition  against 
the  Commission,  and  prayed  that 
the  writ  of  mandamus  issue,  re- 
quiring the  Commission  to  take 
jurisdiction  in  the  matter  of  fixing 
the  rates,  it  being  insisted  that  the 
Commission  had  erred  in  declining 
to  take  jurisdiction  in  the  matter, 
for  the  reason  that  there  were  no 
contracts,  valid  or  otherwise,  be- 
tween the  city  of  Atlanta  and  pe- 
titioner, fixing  the  street  railroad 
fares,  or  that  there  was  in  existence 
in  1907  an  ordinance,  valid  or  other- 
wise, passed  by  the  city  of  Atlanta, 
fixing  street  railroad  fares,  and  that 
if  there  existed  at  said  times 
any  such  contracts  or  ordinances 
the  same  were  invalid  because  the 
city  of  Atlanta  lacked  the  charter 
power  to  make  such  contracts  or 
ordinances,  and  because,  if  the  city 
of  Atlanta  had  charter  power  to 
make  such  contracts  and  ordinances 
they  would  be  void  because  violative 
of  article  4,  §  2,  If  1,  of  the  Consti- 
tution of  the  state  of  Georgia,  con- 
ferring upon  the  general  assembly 
alone  the  i>ower  of  regulating  pas- 
senger tariffs,  preventing  unjust 
discrimination,  and  fixing  reason- 
able and  just  rates.  Applicant  also 
insisted  that  the  alleged  contracts 
between  applicant  and  the  towns  of 
Edgewood,  East  Point,  Decatur,  and 
College  Park  were  invalid  because 
these  towns  were  without  charter 
power  to  make  such  contracts,  and 
that  if  they  had  such  power  the  con- 
tracts would  be  void  because  in  vio- 
lation of  that  section  of  the  Consti- 
tution referred  to.  The  further 
contention  was  made  that,  even  if 
there  were  valid  contracts  between 
the  petitioner  and  one  or  more  of 
the  mimicipalities  referred  to,  the 
existence  of  such  valid  contract 
would  not  prevent  the  Commission 
from  exercising  its  jurisdiction  to 
fix  street  railroad  fares  -in  cases 
other  than  those  covered  by  such 
valid  contracts,  and  that  if  there 
were  with  the  cities  whose  streets 
were  occupied  by  petitioner  valid 
existing  contracts,  the  act  of  the 
Commission  in  fixing  and  approv- 


ing just  and  reasonable  rates  would 
not  be  an  impairment  of  such  con- 
tracts under  the  Constitution  of 
this  state. 

1.  We  will  first  consider  the  ques- 
tion as  to  whether,  if  there  were 
contracts  in  existence  on  the  23d 
day  of  August,  1907,  between  the 
municipalities  named,  or  any  of 
them,  by  the  terma  of  which  the 
street  railroad  fares  were  fixed  as 
to  that  municipality,  such  a  con- 
tract would  prevent  the  fixing  of 
the  street  railroad  fares  by  the 
Commission.  The  act  to  revise  and 
enlarge  the  powers  and  duties  of  the 
Railroad  Commission  of  Georgia, 
etc.,  approved  August  23,  1907,  con- 
tains the  statutory  provision  now 
embraced  in  §  2662  of  the  Civil 
Code,  and,  so  far  as  relates  to  the 
questions  under  consideration  in 
this  case,  reads  as  follows:  "The 
powers  and  duties  hereinbefore 
conferred  by  law  upon  the  Railroad 
Commission  are  hereby  extended 
and  enlarged,  so  that  its  authority 
and  control  shall  extend  to  street 
railroads  and  street  railroad  corpo- 
rations, companies,  or  persons  own- 
ing, leasing,  or  operating  street 
railroads  in  this  state:  Provided, 
however,  that  nothing  herein  shall 
be  construed  to  impair  any  valid, 
subsisting  contract  now  in  existence 
between  any  municipality  and  any 
such  company;  and  provided  that 
this  section  shall  not  operate  as  a 
repeal  of  any  existing  municipal 
ordinance." 

Until  the  passage  of  the  Act  of 
1907  the  Commission  was  without 
authority  to  deal  with  the  subject 
of  fixing  fares  for  street  railways. 
Until  the  enactment  of  that  statute 
they  did  not  exercise,  as  to  street 
railway  companies,  the  power  to 
make  the  rates  of  charges  for  trans- 
portation of  passengers  on  the  lines 
of  street  railways  operated  by  street 
railway  companies,  like  that  of  the 
applicant  in  this  case.  But  the  Act 
of  1907,  as  indicated  by  its  caption, 
extended  and  enlarged  the  powers 
and  duties  of  the  Commission,  and 
embraced  in  these  enlarged  and  ex- 
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tended  powers  and  duties  there  was, 
among  other  things,  the  authority 
to  fix  fares  upon  street  railroads, 
and  to  otherwise  exercise  control 
over  street  railroad  corporations  or 
companies  operating  street  rail- 
ways, but  in  §  5,  the  section  of  the 
Act  of  1907  extending  the  powers  of 
the  Commission  so  as  to  embrace 
authority  to  fix  fares  upon  street 
railroads,  the  legislature  enacted  as 
a  part  of  that  section  the  proviso 
"that  nothing  herein  [in  the  statute 
extending  the  powers  and  duties  of 
the  Commission]  shall  be  construed 
to  impair  any  valid,  subsisting  con- 
tract now  in  existence  between  any 
municipality  and  any  such  company 
[street  railroad  company]." 

In  our  opinion  the  effect  of  the 
proviso  is  to  leave  the  Commission 
where  it  was  before  the  enactment 
of  the  statute  as  to  its  power  and 
crHer—  authority    to  de- 

tem-«ow»       termme     and  fix 

*•  recite.  f^j.gg     ypQjj  gtj.ggt 

railroads  in  any  municipality  which 
had  a  valid  subsisting  contract  cov- 
ering that  subject  with  the  street 
railroad  company. 

Counsel  for  the  railway  company 
contend  in  their  arguments  that  it 
was  not  competent  for  the  munici* 
pality  to  enter  into  a  contract  with 
the  street  railroad  company  upon 
this  subject;  that  the  fixing  of  fares 
upon  street  railroads  and  other 
railroads  is  a  matter  that  falls  with- 
in the  police  power  of  the  state,  and 
that  under  the  provisions  of  the 
Constitution  of  the  state,  especially 
that  part  of  the  Constitution  which 
declares  that  the  exercise  of  the 
police  power  of  the  state  shall  never 
be  abridged  (Civ.  Code.  §  6464), 
the  municipality  and  the  railway 
company  could  not  make  a  binding 
contract  upon  this  subject.  We 
cannot  agree  with  this  contention  in 
full.  We  readily  assent  to  the 
proposition  that 
the  regulation  of 
passenger  tariffs, 
the  fixing  of  fares  upon  street  rail- 
ways, as  well  as  upon  steam  rail- 
ways, is  a  matter  falling  within  the 


•f  f*rea— 
psilve  power. 


police  power,  and  that  neither  the 
legislature   of   the  „        ^     ,  . 
state  nor  the  legis-  law— police 
,  lative  body  of  any 
municipality  can, 
by  ordinances  or  contracts,  abridge 
the  exercise  of  the  police  power  of 
the  state,  ^  but  we  do  not  think  that 
in  all  cases  and  in  reference  to  every 
subject  which  might  fall  within  the 
police  power  of  the  state  it  is  in- 
competent for   a  municipality  or 
other     corporation  con.raet- 
to  make  a  contract  mreetinv  poiieo  , 
in  reference  to  such 
subject-matter,  where  the  state  has 
not  seen  fit  to  exercise  the  police 
power  in  reference  thereto.  ! 

Under  the  Constitution  of  this 
state  (art.  S,  §  7,  T[  20 ;  Civ.  Code,  § 
6448)  the  general  assembly  cannot 
authorize  the  construction  of  any 
street  passenger  railway  within  the 
limits  of  an  incorporated  town  or 
city  without  the  consent  of  the  cor- 
porate authorities.  Under  such 
provisions  the  city  authorities  may 
withhold  their  consent  for  the  con- 
struction of  a  street  railroad  upon 
any  of  the  streets  of  the  municipal- 
ity. It  would  seem  that  if  they  can 
do  this  they  might  impose  condi- 
tions upon  which  a  railroad  com- 
pany might  construct  its  tracks  in 
the  streets  and  enter  into  a  con- 
tract with  the  corporation  as  to  the 
conditions  upon  which  it  should  be 
permitted  to  con- 
struct a  railvray  Ij*""*""*'*""' 
within  the  limits  of 
a  municipality.  In  the  case  of  At- 
lanta R.  &  Power  Co.  v.  Atlanta 
Rapid  Transit  Co.  113  Ga.  481,  39 
S,  E.  12,  it  was  said:  "Our  Con- 
stitution in  T[  20,  §  7,  art.  3,  declares 
that  the  general  assembly  shall  not 
authorize  the  construction  of  any 
street  passenger  railway  within  the 
limits  of  any  incorporated  town  or 
city  without  the  consent  of  the  cor- 
porate authorities.  But  when  a 
corporation  to  duly  construct  such 
a  railway  has  been  created,  .  .  . 
it  is  within  the  power  of  t^e  corpo- 
rate authorities  of  the  city,  in  whose 
streets  it  is  proposed  to  be  con- 
structed, to  refuse  it  admission  a!- 
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together,  as  well  as  to  confine  it  to 
certain  streets  and  routes,  and  to 
impose,  as  a  condition  precedent  to 
such  construction,  such  reasonable 
tenns  as  the  corporate  authorities, 
looking  to  the  interests  of  the  citi- 
zens, may  deem  best." 

Where  application  is  made  to  the 
municipal  authorities  by  a  street 
railroad  company  for  the  consent  of 
the  authorities  to  the  construction 
of  a  railway  in  its  streets,  it  does 
not  seem  to  be  sound  to  say  that  the 
city  authorities  could  only  say  "Yes" 
or  "No"  to  such  a  petition, — that 
the  city  is  compelled  to  refuse  admis- 
sion altogether  or  to  admit  it  with- 
out any  conditions  whatever.  In 
the  case  of  St.  Louis  &  M.  Elver  R. 
Co.  V.  Eirkwood,  159  Mo.  239,  63 
L.R.A.  800,  60  S.  W.  110,  the  su- 
preme court  of  Missouri  says :  "It 
would  be  difficult  to  conceive  of  a 
more  positive  and  unequivocal  veto 
than  that  conferred  upon  the  cities, 
towns,  and  villages  of  this  state  by 
§  20  of  article  12  of  the  Constitu- 
tion, and  §  2543,  Mo.  Rev.  Stat. 
1889,  to  prevent  the  construction 
and  operation  of  railroads  upon 
their  streets  and  highways,  without 
their  consent.  When  such  power  is 
given  to  cities  and  towns  it  is  not 
limited  to  a  mere  'Yea'  or  *No/  but 
they  may  impose  such  conditions 
upon  their  consent  as  they  see  fit. 
.  .  .  Judge  Elliott,  in  his  work  on 
Railroads  (volume  3,  §  1081), says: 
'When  a  municipal  corporation  has 
the  power  to  grant  or  refuse  a  rail- 
road company  the  right  to  use  its 
streets  as  it  sees  fit,  or  when  its 
consent  is  required  before  any  com- 
pany can  so  use  them,  it  has,  as  we 
think,  the  authority  to  prescribe  the 
terms  and  conditions  upon  which 
the  company  shall  have  the  right  to 
construct  and  operate  a  railroad  in 
its  streets.' " 

In  the  case  of  People  ex  rel. 
Frontier  Electric  R.  Co.  v.  North 
Tonawanda,  70  Misc.  91,  126  N.  Y. 
Supp.  186,  the  supreme  court  of 
New  York  says:  "A  city  may  re- 
fuse to  assent  to  the  construction  of 
a  railroad  in  its  streets,  and  may 
therefore  impose  any  conditions  it 


thinks  proper  as  conditions  prece- 
dent to  the  giving  of  its  assent;  and 
if  the  city  attaches  conditions  which 
the  company  deems  unreasonable, 
the  only  remedy  of  the  latter  is  to 
refuse  to  accept  the  assent." 

See  also  People  ex  rel.  West  Side 
Street  R.  Co.  v.  Barnard,  110  N.  Y. 
548,  18  N,  E.  354;  Quinby  v.  Public 
Service  Commission,  223  N.  Y.  244, 
3  L.R.A.  685,  P.U.R.1918D,  30,  119 
N.  E.  433.  In  Kalamazoo  v.  Kala- 
mazoo Circuit  Judge,  200  Mich. 
146, 166  N.  W.  998,  it  is  said  that  a 
constitutional  provision,  giving 
cities  reasonable  control  of  their 
streets,  authorizes  them  to  impose 
reasonable  rates  upon  a  public 
utility  as  a  condition  to  the  occu- 
pancy of  the  streets,  the  reasonable- 
ness of  the  rate  being  reviewable  by 
the  courts.  In  the  case  of  Detroit 
v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410,  it  is  said :  "The  rate 
of  fare  is  among  the  most  material 
and  important  of  the  terms  and 
conditions  which  might  be  imposed 
by  the  city  in  exchange  for  its  con- 
sent to  the  laying  of  railroad  tracks 
and  the  running  of  cars  thereon 
through  its  streets.  It  would  be  a 
subject  for  grave  consideration  and 
conference  between  the  parties,  and, 
when  determined  by  mutual  agree- 
ment, the  rate  would  naturally  be 
regarded  fixed  until  another  rate 
was  adopted  by  a  like  agreement." 

See  also  Barre  v.  Barre  &  M. 
Power  &  Traction  Co.  88  Vt.  304,  92 
Atl.  237,  and  State  ex  rel.  Sedalia 
v.  Public  Service  Commission,  — , 
Mo.  — ,  P.U.R.1919C,  507, 204  S.  W. 
497. 

We  do  not  base  our  opinion  that 
a  street  railroad  company  and  a 
municipality  may,  under  certain 
circumstances,  contract  with  ref- 
erence to  rates  of  fare,  entirely 
upon  that  part  of  the  Constitution 
which  provides  that  the  legislature 
shall  not  authorize  a  street  railroad 
company  to  construct  its  railways 
in  the  limits  of  a  municipality  with- 
out the  consent  of  the  municipal  au- 
thorities. We  think  that  where  the 
state  has  not  exercised  its  police 
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power,  and  ia  not  seeking  to  exer- 
cise its  police  pow- 
;Iu«iSf**"  over  the  sub- 

ject of  fares  upon 
street  railroads,  the  municipality 
and  the  street  railway  might  enter 
into  contracts  upon  this  subject  that 
will  be  valid;  but  the  right  of  the 
municipality  to  refuse  absolutely  its 
consent  to  the  construction  of  a 
s^eet  railway  wifhin  its  limits,  and 
the  constitutional  and  statutory 
provisions  in  regard  thereto, 
strengthen  us  in  the  view  that  it  is 
competent  for  the  municipality  and 
the  street  railroad  company  to  enter 
into  contracts  upon  this  subject. 

Having  reached  this  conclusion, 
in  the  further  consideration  of  the 
issues  involved  in  this  case  we  must 
inquire  whether  there  was  a  con- 
tract between  the  city  of  Atlanta 
and  other  municipalities  named  and 
the  railway  company  upon  the  sub- 
ject of  fares. 

We  take  up  first  the  question  as 
to  whether  or  not  the  city  of  A1^ 
lanta  had  a  contract  on  August  23, 


On  July  4,  1877,  a  like  grant  on 
the  same  terms  was  made  to  Atlanta 
&  Edgewood  Street  Railway  Com- 
pany. On  December  7,  1891,  a 
grant  was  made  to  Atlanta  Consoli- 
dated Street  Railway  Company  to 
occupy  certain  streets  in  the  follow- 
ing language :  "The  rights  and 
franchises  consented  to  and  granted 
to  said  several  street  railroad  com- 
panies (including  Atlanta  Street 
Railroad  Company)  .  .  .  are 
hereby  reconsented  and  regranted 
to  said  Atlanta  Consolidated  Street 
Railroad  Company  on  the  terms 
specified  in  said  grants  both  as  to 
privileges  and  obligations." 

Subsequently,  August  23,  1899, 
the  city  of  Atlanta  granted  a  con- 
sent to  the  Atlanta  Rapid  Transit 
Company  to  occupy  with  its  lines 
certain  named  streets.  Among  the 
terms  of  this  consent  was  the  fol- 
lowing: "This  grant  is  made  on 
the  further  condition  that  the 
charge  for  fare  for  a  single  pas- 
senger from  any  point  on  the  lines 
of  said  company  to  any  other  point 


1907,  and  prior  thereto,  with  the  _on  the  lines  of  said  company  within 


railway  company  upon  the  subject 
of  fares.  Whether  it  had  such  a 
contract  is  to  be  gathered  from  the 
facts,  which  we  state  briefly  as  fol- 
lows: The  Atlanta  Street  Railroad 
was  Atlanta's  original  and  principal 
railway.  It  included  the  lines  upon 
several  of  the  principal  streets  of 
the  city.  On  January  1,  1869,  the 
city  granted  consent  to  this  street 
railroad  company  to  occupy  the 
streets  of  said  city,  by  an  ordinance, 
one  of  the  conditions  of  which  was 
as  follows :  "Fourth.  The  charges 
for  passage  on  said  road  shall  not 
exceed  20  cents  for  any  through 
line,  and  not  e»:eeding  10  cents  for 
half  lines  or  short  distances." 

On  December  18, 1882,  the  city  of 
Atlanta  granted  its  consent  to  the 
Metropolitan  Street  Railway  Com- 
pany to  occupy  certain  streets  upon 
condition  that  "franchises  granted 
subject  to  the  conditions  and  limi- 
tations of  ordinances  heretofore 
passed  in  reference  to  the  Atlanta 
and  Gate  City  Street  Railroad  Com- 
panies/' 


the  city  limits  of  Atlanta  as  now  or 
hereafter  defined  shall  not  exceed  5 
cents,  except  on  cars  that  may  be 
run  after  midnight  and  before  5 
o'clock,  A.  M.,  for  which  fares  for 
single  passengers  as  aforesaid  shall 
not  exceed  10  cents." 

Prior  to  February  8,  1902,  the 
name  of  Atlanta  Consolidated 
Street  Railroad  Company  had  been 
changed  to  that  of  Atlanta  Railway 
&  Power  Company,  and  there  was 
in  existence  at  said  time  in  Atlanta 
only  two  street  railway  companies, 
the  Atlanta  Railway  &  Power  Com- 
pany and  Atlanta  Rapid  Transit 
Company.  These  two  railroad  com- 
panies, together  with  the  Georgia 
Electric  Light  Company  and  the  At- 
lanta Steam  Company,  desired  to 
consolidate,  and  the  consent  of  the 
city  was  sought  to  permit  and  au- 
thorize such  consolidation.  This 
consent  of  the  city  was  obtained, 
and  was  embodied  in  what  is  known 
as  the  "Consolidation  Ordinance"  of 
February  8,  1902,  In  this  ordi- 
nance in  which  the  consent  was 
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granted,  it  was  provided:  "The 
said  consolidated  company  shall,  for 
the  purpose  of  giving  one  continu- 
ous ride  inside  the  city  of  Atlanta 
from  a  point  on  one  of  its  lines  to  a 
point  on  another  of  its  lines  grant 
one  transfer  ticket  on  the  payment 
of  one  full  fare." 

We  have  gone  carefully  through 
these  ordinances  conferring  certain 
rights  and  franchises  upon  the 
street  railroad  companies  men- 
tioned, have  considered  the  terms  of 
what  might  be  called  the  consent 
contract  in  the  Consolidating  Ordi- 
nance, and  we  cannot  find  that  there 
were  the  elements  of  a  contract  ex- 
isting, in  view  of  the  provisions  of 
the  Consolidating  Ordinance.  The 
Railroad  Commission  of  the  state, 
in  passing  upon  the  question  when 
the  application  for  increase  in  fares 
was  before  it,  in  rendering  their  de- 
cision set  forth  at  some  length  the 
grounds  upon  which  they  based  the 
conclusions  reached,  and  in  an- 
nouncing the  conclusion  and  de- 
cision used,  as  a  part  of  their  opin- 
ion, the  following  language : 

"The  physical  existence  of  a  con- 
tract in  1907  between  the  town  of 
Decatur  and  the  lessor  of  applicant, 
prescribing  a  5  cent  maximum  fare 
between  Becatur  and  Atlanta,  is 
admitted.  A  similar  contract  be- 
tween College  Park  and  applicant's 
lessor  was  in  existence. 

"The  Georgia  Railway  &  Elec- 
tric Company  obtained  its  Atlanta 
franchises  imder  an  ordinance  of 
the  city  of  Atlanta,  approved  Feb- 
ruary 8,  1902,  known  as  the  'Con- 
solidating Ordinance.'  This  ordi- 
nance contained  the  terms  and 
provisions  upon  which  the  consoli- 
dation of  the  street  railways  therein 
named  could  be  made.  It  was  ac- 
cepted by  the  Georgia  Railway  & 
Electric  Company.  The  proposition 
of  the  city  and  its  acceptance  by  the 
company  constituted  a  contract, 
which  contract  was  in  existence  in 
1907. 

"The  'Consolidating  Ordinance' 
does  not,  in  direct  terms,  prescribe 
rates.  It,  however,  contains  this 
provision:    'The  said  consolidated 


company  shall  for  the  purpose  of 
giving  one  continuous  ride  inside 
the  city  of  Atlanta  from  a  point  on 
one  of  its  lines  to  a  point  on  anoth- 
er of  its  lines,  which,  however,  does 
not  carry  the  passenger  on  a  par- 
allel line  or  in  the  same  general  di- 
rection from  which  he  came,  grant 
one  transfer  ticket  upon  the  pay- 
ment of  one  full  fare,  provided  such 
transfer  is  requested  at  the  time  of 
the  payment  of  the  fare.' 

"At  that  time  the  universal  fare 
throughout  the  city  of  Atlanta  upon 
each  and  all  of  the  lines  embraced  in 
the  ordinance  was  5  cents.  A  'full 
fare'  must  have  meant  the  then  pre- 
vailing fare.  To  compel  the  grant 
of  transfers  and  at  the  same  time 
throw  no  restrictions  upon  an  in- 
crease in  the  primary  rate  would 
have  been  to  leave  the  way  open  to 
nullify  the  free  transfer  by  increas- 
ing or  doubling  the  original  and 
customary  charge  without  trans- 
fers. 

"But  whether  this  be  the  correct 
view  as  to  what  was  a  'full  fare'  or 
not,  it  is  immaterial  to  a  proper 
conclusion  as  to  the  grant  of  the 
prayer  of  petitioner  for  authority 
to  charge  2  cents  for  a  transfer;  to 
grant  it  would,  to  that  extent,  re- 
peal the  Consolidating  Ordinance 
under  which  the  petitioner  is  now 
operating," 

It  will  be  seen  that  the  Commis- 
sion laid  especial  stress  upon  that 
clause  which  we  have  already  quot- 
ed from  the  Consolidating  Ordi- 
nance. Whether,  as  they  say,  the 
uniform  prevailing  fare  at  the  time 
of  the  adoption  of  the  ordinance 
was  5  cents  or  not,  this  Consolidat- 
ing Ordinance,  that  is,  the  clause 
which  we  have  quoted,  does  not  fix 
the  fare  at  5  cents.  It  deals  direct- 
ly and  expressly  with  the  question 
of  transfers,  declaring  that  upon 
the  payment  of  one  "full  fare"  the 
consolidated  company  shall  "grant 
one  transfer  ticket."  That  means, 
it  seems  to  us  clearly,  that  upon 
payment  of  one  full  fare,  whatever 
that  may  be,  whether  4  cents,  5 
cents,  6  cents,  or  more  or  less,  the 
transfer  shall  be  granted.  We  find 
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nothing  in  the  contract  tending  to 
bind  either  the  company  or  the  mu- 
nicipality as  to  the  amount  of  a  full 
fare.  No  attempt  was  made  to  state 
what  was  a  full  fare,  and  it  does  not 
appear  to  us  to  have  been  the  inten- 
tion of  the  contract  and  parties  to 
do  this.  The  thing  contracted  about 
was  transfers,  and  we  cannot  as- 
sume from  the  words  of  the  ordi- 
nance that  one  'full  fare"  was  a  6- 
cent  fare.  Upon  this  point  we 
agree  with  counsel  for  plaintiff  in 
error  that  the  matter  of  fares  was 
so  important  that  it  would  not  have 
been  left  to  inference,  but  would 
have  been  the  subject  of  definite 
contract  if  the  city  intended  at  that 
time  to  fix  the  amount  of  fares. 

As  between  the  municipality  of 
East  Point  and  the  railroad  com- 
pany, the  contract  was  to  the  effect 
that  "passengers  from  all  other 
parts  of  the  town  of  East  Point  shall 
be  accorded  each  and  every  privi- 
lege which  may  be  accorded  citizens 
of  Atlanta  with  regard  to  transpor- 
tation." 

If  that  is  a  contract  upon  the  sub- 
ject of  fares  at  all,  the  fares  would 
seem  to  follow,  as  to  amounts,  the 
fares  for  passenger  transportation 
&ced  for  Atlanta, 

The  contracts  with  the  municipal- 
ities of  College  Park  and  Decatur 
stand  upon  a  different  footing. 
Those  contracts  were  in  existence 
on  the  23d  day  of  August.  1907,  and 
are  still  subsisting  contracts.  As 
we  decided  in  the  first  part  of  this 
opinion,  these  contracts  are  not  in- 
valid, but  are  valid  and  subsisting 
conti^u;ts,  and  were  valid  and  sub- 
sisting contracts  on  the  23d  day  of 
August,  1907,  and  the  Commission 
proper^  held  that  they  were  with- 
out jurisdiction  to  fix  the  fares  be- 
tween the  two  towns  just  referred 
to  and  the  city  of  Atlanta  over  the 
lines  of  the  railway  company. 

Nothing  that  we  have  said  in  re- 
gard to  the  matter  of  contracts  be- 
tween  municipalities  and  street 
railway  companies  upon  the  subject 
of  fares  is  to  be  construed  as  in  any 
way  impairing  the  police  power  of 
.the  state.   We  are  of  the  opinion 
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that  at  any  time  that  the  state  may 
act  in  regard  to  this  matter  and  ex- 
tend the  powers  of 
the  Railroad  Com- 
mission so  as  to 
cover  the  matter  of 
fares  upon  street  railways  in  towns 
where  there  are  existing  contracts, 
then,  regardless  of  such  contracts, 
the  Commission,  in  the  exercise  of 
the  branch  of  the  power  thus  con- 
ferred, can  act. 

But  we  are  of  the  opinion  that 
the  effect  of  the  proviso  in  the  sec- 
tion of  the  Act  of  August  23,  1907, 
which  we  have  quoted  above,  is  to 
leave  the  Commission  without  au- 
thority to  fix  rates  of  fare  upon 
street  railroads  in  towns  and  cities 
where  there  were  existing  contracts 
at  the  time  of  the  passage  of  the 
law  between  such  tovras  and  cities 
and  the  street  railroad  companies, 
and  that  therefore  the  Commission 
did  not  have  the  authority  to  de- 
termine and  fix  rates  of  fare  as  be- 
tween the  town  of  College  Park  and 
the  city  of  Atlanta,  and  upon  one 
line  rtmning  from  Decatur  to  the 
city  of  Atlanta,  because  these  two 
last  lines  referred  to  are  expressly 
covered  by  contracts  which  were 
valid  subsisting  contracts  at  the 
time  of  the  passage  of  the  law. 
Nevertheless,  there  was  no  exist- 
ing contract  which  prevented  the 
Commission  from  taking  jurisdic- 
tion of  the  matter  of  rates  of  fare 
in  the  city  of  Atlanta  and  upon  lines 
of  the  railway  company  running 
into  the  city  of  Atlanta,  except  from 
the  two  points  just  mentioned. 

This  leaves  for  consideration  and 
determination  any  valid  ordinance 
upon  the  subject  of  fares  which 
would  bring  the  city  within  the  pur- 
view of  the  proviso  that  the  act 
should  not  operate  as  a  repeal  of 
any  existing  municipal  ordinance, 
and  we  are  of  opinion  that,  so  far  as 
concerns  the  question  of  fares,  there 
was  not  in  Atlanta  any  municipal 
ordinance  which  could  prevent  the 
jurisdiction  of  the  Commission  over 
the  question  of  rates  of  fare  from  at- 
taching. Under  the  view  we  take  of 
the  case  we  do  not  think  it  is  neces- 
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sary  to  determine  whether  there  was 
or  was  not  among  the  ordinances  of 
the  city  one  purporting  to  regulate 
the  matter  of  fares  on  the  street 
railroad,  for  whether  there  were 
such  ordinances,  or  whether  those 
ordinances  on  this  subject  had  been 
repealed,  cannot  affect  the  decision 
on  this  branch  of  the  case  under  the 
principles  of  law  which  we  have 
held  to  be  sound,  for  we  are  of  opin- 
ion that  the  city  of  Atlanta  was 
without  authority  to  enact  such  an 
ordinance,  and  an  ordinance  passed 
Mantel  ai         without  authority 

c  or  pa  ra  tton-m  cannot  have  the  ef- 
oS*i«Je25  feet  of  a  law,  but  is 
void  and  without 
effect  Towns  and  cities  have  only 
such  powers  as  are  granted  them  by 
the  State,  either  in  &ir  charters  or 
in  general  laws,  and  in  determining 
the  question  as  to  whether  cities 
have  the  power  to  pass  any  ordi- 
nances in  question  we  have  to  ex- 
amine their  charters  and  tJie  gen- 
eral laws,  for  in  that  way  are  to  be 
found  the  sources  of  their  powers 
as  municipalities,  and  in  doing  this 
it  must  be  remembered  that  all 
grants  of  power  to  municipalities 
are  to  be  strictly  construed,  aiid,  if 
not  expressly  granted  or  necessarily 
implied  from  express  grant  of  other 
powers,  then  no  such  grant  of  pow- 
ers exists.  "A  grant  of  power  to  a 
municipal  corporation  must  be  con- 
strued strictly,  and  such  a  corpora- 
tion can  exercise  no  powers  except 
such  as  are  expressly  given  or  are 
necessarily  implied  from  express 
grants  of  other  powers."  I^ofton  v. 
Collins,  117  Ga.  438,  61  L.R.A.  150, 
43  S.  E.  710;  Walker  v.  McNelly, 
121  Ga.  114,  48  S.  E.  718.  In  the 
case  of  Lockwood  v.  Muhlberg,  124 
Ga.  662,  53  S.  E.  92,  it  is  said :  "And 
the  rule  is  general  that  the  powers 
granted  to  municipal  corporations 
are  to  be  strictly  construed;  and  if 
there  is  a  reasonable  doubt  of  the 
existence  of  a  particular  power,  the 
doubt  is  to  be  resolved  in  the  nega- 
tive. 21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  950,  and  citations.  'The  intent 
of  the  legislature  should  be  sought 
for  in  every  instance,  and  carried 


out  if  possible ;  but  the  courts  have 
generally  favored  the  common-law 
rule  that  municipal,  like  all  grants 
of  power  from  the  state,  are  to  be 
construed  in  favor  of  the  state,  and 
against  the  grantee,  whenever  a 
reasonable  doubt  exists.'  Tiedeman, 
Mun.  Corp.  §  110.  See  also  Dill. 
Mun.  Corp.  §  88;  McQuillin,  Mun. 
Ord.  §  48."  Savannah  v.  Wilson, 
49  Ga.  476;  Frank  v.  Atlanta,  72 
Ga.  428. 

Applying  these  principles  to  the 
facts  of  the  present  case,  we  do  not 
find  that  the  city  of  Atlanta,  nor 
the  other  municipalities  whose 
right  to  fix  fares  upon  street  rail- 
roads is  involved  in  this  case,  have 
the  charter  power 
to  pass  ordinances  Jf^ftSmJ* 
upon  this  subject. 
We  do  not  think  that  the  sections  of 
the  charter  of  the  city  of  Atlanta 
giving  them  control  over  the  streets, 
nor  that  authorizing  the  municipal- 
ity to  prescribe  "reasonable  charges 
to  be  collected  by  hacks,  cabs,  drays 
or  other  licensed  vehicles  for  the 
transportation  of  persons,"  etc.,  nor 
that  part  of  the  charter  authorizing 
them  to  pass  ordinances  generally 
for  a  municipal  purpose  not  in  con- 
flict with  the  charter  or  the  Consti- 
tution or  laws  of  this  state  or  of  the 
United  States,  nor  similar  provi- 
sions in  the  charter,  grant  to  the 
city  the  power  to  fix  the  rates  of 
fare  upon  lines  of  street  railroad; 
that  power  is  not  expressly  given  in 
any  of  these  provisions  of  the  char- 
ter, nor  is  it  to  be  necessarily  in- 
ferred from  any  of  the  powers 
actually  granted.  Many  authorities, 
including  textbooks,  decisions  by 
the  Supreme  Court  of  the  United 
States,  and  decisions  by  the  courts 
of  other  states,  might  be  here  quot- 
ed and  cited  to  support  the  ruling 
which  we  have  made,  but  we  do  not 
deem  it  necessary,  as  the  doctrine 
here  restated  is  so  generally  recog- 
nized, and  the  conclusion  which  we 
have  reached  under  the  facts  in  this 
particular  case  necessarily  follows 
from  an  application  of  that  doc- 
trine. 

3.  In  those  cities  where  there 
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vas  no  valid  contract  upon  this  sub- 
ject, which  we  have  pointed  out,  the 
Railroad  Commission  had  power 
and  authority,  and 
fm^^^wc*  it  was  their  duty, 
JL^-S^i  to  fix  the  fares 
upon  the  lines  of 
railroad  of  the  Georgia  Railway  & 
Power  Company,  for  no  ordinance 
passed  by  any  of  these  municipali- 
ties upon  the  subject  would  be  valid 
or  binding,  because  where  such  or- 
dinances were  passed,  it  was  with- 
out charter  authority  to  do  so,  and, 
as  we  have  ruled  in  the  preceding 
division  of  this  opinion,  any  at- 
tempt to  pass  an  ordinance  on  this 
subject  was  nugatory.  Under  t^e 
provisions  of  the  Act  of  1907,  ex- 
ce;^  as  to  the  two  municipalities 
which  we  have  indicated,  the  way  is 
clear  for  the  Railroad  Commission 
of  the  state  to  perform  the  duty  and 
exercise  the  power  of  fixing  the 
latea  in  the  municipaUties  involved 
in  this  case  other  than  the  two  ex- 
pressly named  above. 

No  question  as  to  the  right  to 
have  the  writ  of  mandamus  issue  in 
the  event  the  Railroad  Commission 
of  the  state  has  jurisdiction  of  the 
street  railroads  touching  the  matter 
of  fares  was  raised;  indeed,  it  is 
stated  in  the  bill  of  exceptions  that 
both  sides  agreed  that  "procedure 
by  mandamus  was  the  proper  pro- 
cedure in  the  cause,  and  the  parties 
so  stated  in  open  court." 

It  follows,  then,  from  what  we 
have  above  held,  that  the  court 
should  have  granted  the  writ  requir- 
ing the  Commission  to  pass  upon 
and  determine  the  rates  of  fare  up- 
on the  other  lines  of  street  railroad 
not  covered  by  the  contracts  be- 
tween the  railway  company  and  the 
cities  of  Decatur  and  College  Park, 
and  the  judgment  of  the  court  be- 
low is  reversed  in  so  far  as  it  re- 
fused to  issue  the  writ  of  manda- 
mus requiring  the  Commission  to 
take  jurisdiction  as  indicated.  The 
judgment  is  aifirmed  in  so  far  as  it 
refused  the  writ  as  to  passenger 
fares  covered  by  the  contract  be- 
tween the  towns  of  Decatur  and 


College  Park  and  the  railway  com- 
pany. 

Judgment  reversed  in  part  and 
afiirmed  in  part. 

All  the  Justices  concur,  except 
Fish,  Oh.  J.,  who  dissents,  and  Hill, 
J.,  who  dissents  in  part 

Fish,  Ch.  J.,  dissenting! 

I  cannot  concur  in  the  entire  con- 
clusion reached  by  the  majority 
of- the  court.  To  my  mind  the  state 
Railroad  Commission,  in  view  of 
the  facts  of  the  case  and  the  law 
applicable  thereto,  rightly  held  that 
it  was  without  jurisdiction  to  grant 
the  relief  sought  by  the  railway 
company,  and  &t  the  judge  of  the 
superior  court  correctly  refused  to 
grant  the  writ  of  mandamus  against 
the  Commission.  It  follows,  of 
course,  that  in  my  opinion  the  judg- 
ment under  review  should  be  af- 
firmed in  its  entirety. 

Hill,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  of 
the  majority  of  the  court  in  its  en- 
tirety. I  concur  in  the  judgment  in 
so  far  as  it  reverses  the  judgment 
of  the  trial  court,  and  dissent  from 
that  portion  which  afiimis  the  judg- 
ment in  part.  The  view  I  take  of 
this  case  is  that  the  Constitution  of 
the  state  confers  the  exclusive  pow- 
er to  make  passenger  rates,  etc., 
upon  the  legidature.  Article  4,  %  1, 
of  the  Constitution  (Civ.  Code  1910, 
§  6463),  declares:  "The  power  and 
authority  of  regulating  railroad 
freights  and  passenger  tariffs,  pre- 
venting unjust  discriminations,  and 
requiring  reasonable  and  just  rates 
of  freight  and  passenger  tariffs  are 
hereby  conferred  upon  the  general 
assembly,  whose  duty  it  shall  be  to 
pass  laws,  from  time  to  time,  to  reg- 
ulate freight  and  passenger  tariifs, 
to  prohibit  unjust  discriminations 
on  the  various  railroads  of  this 
state,  and  to  prohibit  said  roads 
from  charging  other  than  just  and 
reasonable  rates,  and  enforce  the 
same  by  adequate  penalties." 

In  pursuance  of  that  authority 
the  legislature  provided  for  the  cre- 
ation of  the  Railroad  Commission  of 
the  state,  with  authority  to  regulate 
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and  fix  freight  and  passenger  rates. 

etc.,  over  the  railroads  of  this  state, 
street  railroads  being  excepted. 
Acts  1878-79,  p.  125.  In  1907 
(Acts  1907,  p.  72;  Civil  Code  1910, 
§  2662)  the  legislature  amended  the 
Act  of  1878-79,  and  enlarged  the 
powers  of  the  Railroad  Commission 
so  as  to  include  street  railroads 
within  its  jurisdiction.  Nowhere 
else  is  express  authority  conferred 
to  make  just  and  reasonable  pas- 
senger fares  or  rates.  Under  the 
Constitution  the  general  assembly 
must  fix  the  rates,  and  even  that 
body  could  not  contract  as  to  rates. 
And  if  this  is  so,  it  could  not  author- 
ize a  municipality  to  so  contract. 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  70 
Ga.  694.  Article  3,  §  7,  U  20,  of  the 
Constitution  (Civ.  Code  1910,  § 
6448),  provides:  "The  general  as- 
sembly shall  not  authorize  the  con- 
struction of  any  street  passenger 
railway  within  the  limits  of  any  in- 
corporated town  or  city,  without  the 
consent  of  the  corporate  authori- 
ties." 

And  §  2600  of  the  Civil  Code  of 
1910  declares:  "All  the  provisions 
of  the  preceding  division  shall  gov- 
ern in  the  incorporation,  control, 
and  management  of  suburban  and 
street  railroad  companies,  in  so  far 
as  the  same  are  applicable  and  ap- 
propriate thereto.  Any  number  of 
persons,  not  less  than  ten,  who  de- 
sire to  be  incorporated  for  that  pur- 
pose, may  form  a  company  as  pro- 
vided in  the  preceding  division,  with 
this  additional  requirement:  That 
they  must  in  their  petition  specify 
what  city,  town,  or  village,  and  in 
what  streets  thereof,  they  propose 
to  construct  and  build  said  railroad : 
Provided,  that  no  street  railroad  in- 
corporated under  this  division  shall 
be  constructed  within  the  limits  of 
any  incorporated  town  or  city  with- 
out the  consent  of  the  corporate  au- 
thorities: And  provided  further, 
that  all  such  street  railroad  com- 
panies incorporated  under  this  di- 
vision shall  be  subject'to  all  just 
and  reasonable  rules  and  regula- 


tions by  the  corporate  authorities, 
and  liable  for  all  assessments  and 
other  lawful  burdens  that  may  be 
imposed  upon  them  from  time  to 
time:  And  provided  further,  only 
such  of  the  powers  and  franchises 
that  are  conferred  by  said  divisions 
shall  belong  to  said  street  railroad 
companies  as  shall  be  necessary  and 
appropriate.  ..." 

It  is  Insisted  that  the  last-quoted 
provision  of  the  Constitution  and 
Code  section  confer  the  power  upon 
municipalities  to  contract  rates.  To 
this  I  cannot  agree.  Power  cannot 
be  granted  which  is  inconsistent 
with  the  Constitution  or  the  general 
law  of  the  state.  Civ.  Code,  §§ 
6391,  6392.  To  grant  power  to  a 
municipality  to  make  contract  rates 
in  this  state  would  be  inconsistent 
with  both  the  Constitution  and  gen- 
eral law.  The  Constitution  does  pro- 
vide that  railways  shall  not  be  con- 
structed on  streets  without  the  con- 
sent of  the  municipality.  Civ.  Code, 
§  6448.  ]Sut  the  power  to  consent 
to  the  construction  and  operation  of 
street  railroads  over  city  streets 
does  not  include  the  power  to  make 
rates.  Chicago  v.  O'Connell,  278  111. 
591,  —  A:L.R.  — ,  P.U.R.1917E, 
730,  116  N.  E.  210;  State  Public 
Utilities  Commission  ex  rel.  Mitchell 
V.  Chicago  &  W.  T.  R.  Co.  275  HI. 
555,  P.U.R.1917B,  1046,  114  N.  E. 
325,  Ann.  Cas.  1917C,  50;  Tampa 
Waterworks  v.  Tampa,  199  U.  S. 
241,  50  L.  ed.  170,  26  Sup.  Ct.  Rep. 
23.  Nor  does  the  power  to  make 
rules  and  regulations  as  to  the  con- 
struction of  street  railroads  in  the 
streets  of  a  city  confer  the  author- 
ity to  make  rates.  The  city  of  At- 
lanta has  not,  by  authority  of  the 
Constitution,  nor  its  charter,  nor 
general  law  of  the  state,  authority 
to  make  rate  ordinances  or  rate  con- 
tracts relatively  to  the  state  itself. 
Rate  making  is  not  inherent  in  mu- 
nicipalities, and  no  such  authority 
has  been  conferred  in  Georgia  on 
them,  either  by  the  Constitution  or 
general  law  of  the  state.  See  Hen- 
derson V.  Heyward,  109  Ga.  377,  47 
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L.R.A.  366,  77  Am.  St.  Rep.  384,34 
S.  E.  590.  Even  if  the  rate  ordi- 
nances and  contracts  under  review 
aro  "valid  subsisting  contracts" 
they  mxist  give  way  to  the  demands 
of  the  state  whenever  the  state  un- 
dertakes to  exercise  its  police  power 
in  order  to  make  change  or  revise 
rates  through  tiie  Railroad  Commis- 
sicn.  And  this  would  not  have  the 
effect  of  impairing  the  obligation  of 
contracts.  In  Union  Dry  Goods  Co. 
V.  Georgia  Public  Service  Corp.  142 
Ga.  841,  L.BA.1916E,  858,  83  S.E. 
946  (3),  it  was  held  by  this  court: 
"The  Railroad  Commission  Act  of 
1907  (Acta  1907,  p.  72),  giving  to 
the  Commission  jurisdiction  over 
electrical  lighting  and  power  com- 
panies, and  the  order  of  the  Com- 
mission fixing  maximum  rates  in 
the  instant  case,  are  not  void  as  in 
opposition  to  the  clauses  in  the 
Federal  and  state  Constitutions  pro- 
hibiting the  passage  of  any  ex  post 
facto  law,  or  law  impairing  the  ob- 
ligation of  contracts,  or  the  taking 
of  property  without  due  process  of 
law,  or  for  a  public  use  without  just 
compensation." 

And  see  Dawson  v.  Dawson 
Teleph.  Co.  137  Ga,  62,  72  S.  E. 
508;  Railroad  Commission  v.  Louis- 
ville &  N.  R.  Co.  140  Ga.  828, 
L.R.A.1915E,  902,  80  S,  E.  327, 
Ann.  Cas.  1916A,  1018. 


KOTE. 


As  the  statute  involved  in  the  re- 
ported case  (Georgia  R.  &  Powes 
Co.  V.  Railroad  Couuission,  ante, 
1),  which  conferred  the  power  up- 
on the  Railroad  Commission  as  to  the 
resrulation  of  street  railway  rates,  con- 
tained an  express  proviso  denying  the 
power  of  the  Commission  to  impair 
any  valid  subsisting  contract  between 
a  municipality  and  a  street  railway 
company,  the  denial  of  the  jurisdic- 
tion of  the  Commission  to  regulate 
rates  on  lines  as  to  which  there  were 
such  contracts  involved  merely  the 
application  of  the  statutory  condition 
rendering  it  unnecessary  to  consider 
the  effect  of  the  constitutional  provi- 
sion against  impairing  the  obligation 
of  contracts,  which  has  been  frequent- 
ly invoked  against  the  power  of  pub- 
lic service  commissions,  acting  under 
statutes  which  do  not  expressly  re- 
strict their  power  in  this  respect,  to 
alter  franchise  rates.  The  general 
subject  of  the  power  of  the  public 
service  commission  with  respect  to 
the  regulation  of  street  railways  is 
considered  in  the  annotation  begin- 
ning at  page  36,  post  The  specific 
question  as  to  the  power  of  a  public 
service  service  commission  to  increase 
franchise  rates,  including  street  rail- 
way rates,  is  considered  in  the  annota- 
tion in  3  A.L.R.  730. 


PUGET  SOUND  TRACTION,  LIGHT,  &  POWER  COMPANY,  Appt, 

v, 

CHARLES  A.  REYNOLDS  et  al..  Constituting  the  Public  Service  Com- 
mission of  the  State  of  Washington,  et  al. 

Vntted  States  Supreme  Court  — June  11,  1017. 

(244  U  S.  574,  61  L.  ed.  1325,  P.U.R.1917F,  57,  37  Sup.  Ct.  Rep.  705.) 

Cvnstitiitional  law  —  impairing  contract  obligations  —  requiring  street 
lailway  passengers  to  be  carried  beyond  franchise  limits. 

1.  An  order  of  the  Public  Service  Commission  created  by  Wash.  Laws 
1911,  chap.  117,  requiring  street  railway  passengers  to  be  carried  beyond 
the  limits  of  a  particular  franchise,  does  not  impair  the  obligation  of  any 
contract  contained  in  municipal  ordinances  granting  street  railway  fran- 
chises which  give  the  street  railway  companies  the  right  to  make  rules  for 
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the  management  and  operation  of  the  lines,  "provided  that  such  rules  and 
regulations  shall  not  conflict  with  the  laws  of  the  state,"  and  the  charter 
and  ordinances  of  the  city,  since  this,  by  fair  construction,  means  the 
laws  as  they  shall  from  time  to  time  exist,  and  the  act  creating  the  Com- 
mission and  the  orders  made  by  the  Commission  are  within  this  descrip- 
tion. 

[See  note  on  this  question  beginning  on  page  36.] 


—  municipal  contracts  —  street  rail- 
way fares  and  transfers. 
2.  The  exercise  by  the  stat«^  acting 
through  a  Public  Service  Commission, 
of  its  police  power  over  street  railwi^r 
fares  and  transfers,  could  not  be  pre- 
cluded by  ordinances  of  tiie  cities  of 
Seattle  and  Ballard,  in  the  state  of 
Washington,  contractual  in  form, 
granting  street  railway  franchisee, 
where,  under  Wash.  Const,  art.  12,  § 
18,  adopted  before  the  franchises  were 
granted  the  legislature  was  required 
to  pass  laws  establishing  reasonable 
maximum  rates  for  transportation  of 
passengers  and  freight,  and  to  correct 
i^ses  and  prevent  discrimination  in 
such  rates,  and  was  mpowered  to  es- 
tablish a  railroad  and  transportation 
commission  and  define  its  powers  and 
duties,  and  by  art  11,  g  10,  any  city 
containing  a  population  of  20,000  in- 
habitants or  more  is  permitted  to 
frame  a  diarter  for  its  own  govern- 
ment "consistent  virith  and  subject  to 
the  Constitution  and  laws  of  this 
state." 

[See  19  R.  C.  L.  768.] 


—  doe  process  of  law  —  rate  regiilap 
tion. 

8.  Whether  an  order  of  a  Public 
Service  Commission  requiring  street 
railway  passengers  to  be  carri^  be- 
yond the  limits  of  the  particular  fran- 
diises  covering  those  lines,  and  at  a 
reduced  rat^  is  confiscatory  or  other- 
wise arbitrary  within  the  inhibition  of 
U.  S.  Const.  14th  Amend.,  is  not  to  be 
determined  with  reference  to  earnings 
and  operating  expenses  of  the  lines  in 
question,  separately  considered,  where 
such  lines  are  and  have  long  beoi  <^ 
erated  as  parts  of  a  system. 

[See  6  R.  C.  L.  483.] 

Carriers  —  governmental  control  — 
street  raUways  — •  thnragii  service 
—  single  fare. 

4.  A  street  railway  company  operat- 
ing a  number  of  lines  as  parts  of  a 
single  system  may  be  required  to  es- 
tablish through  service  upon  the  pay- 
ment of  a  single  fare. 


(Ur.  Chief  Justice  White,  Mr.  Justice  HcKenna,  and  Mr.  Justice  McReynolds 

dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington  denying  an  application 
for  a  temporary  injunction  to  restrain  the  enforcement  of  an  order  of  the 
Public  Service  Commission,  requiring  street  railway  passengers  to  be  car- 
ried beyond  the  limits  of  the  particular  franchise  and  at  a  reduced  rate. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  B.  Howe  and  Hugh    Union  P.  R.  Co.  222  U.  S.  641.  66  L. 


A.  Tait,  for  appellant : 

The  order  of  the  Public  Service 
Commission  and  the  interlocutory  de- 
cree sustaining  it,  as  to  through  car 
service,  violate  the  14th  Amendment 
to  the  Constitution  of  the  United 
States. 

Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  585,  ij9  L.  ed.  735,  L.R.A. 
1917F,  1148,  P.U.R.1915C,  277.  35  Sup. 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1;  In- 
terstate   Commerce    Commission  v. 


ed.  308,  32  Sup.  Ct.  Rep.  108;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U. 
S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
665. 

The  fact  that  plaintiff  had  given 
more  than  its  franchises  and  the  law 
required  of  it  is  no  justification  for 
compelling  it  to  continue  that  service 
when  experience  has  demonstrated 
that  the  lines  upon  which  the  service 
was  being  given  were  operated  at  a 
loss. 
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Lake  Shore  &  M.  S.  B.  Co.  v.  Smith, 
173  U.  S.  684-697.  43  L.  ed.  858-864, 
19  Sup.  Ct  Rep.  665;  Wilminsrton  City 
R.  Co.  T.  Taylor,  198  Fed.  159;  Minne- 
ipolis  V.  Iif  inneapoiis  Street  R.  Co.  215 
U.  S.  417-436,  64  L.  ed.  259^71,  SO 
Sup.  Ct  Bep.  118. 

The  law  does  not  vest  the  Commis- 
sion with  jurisdiction  to  substitute  for 
a  reasonaUe  regulation  another  regu- 
lation which  the  Commission  thinks 
should  be  substituted.  The  regulation 
of  the  carrier  must  first  be  found  to 
be  unreasonable,  and  for  such  regula- 
tion the  Commission  can  only  substi- 
tute one  which  is  reasonable  and  suffi- 
cient. 

Union  P.  R.  Co.  v.  Public  Utilities 
Commission,  95  Kan.  604,  P.U.R. 
1915D,  377,  148  Pac  667;  Detroit  & 
M.  R.  Co.  V.  Michigan  R.  Commission, 
171  Mich.  336,  137  N.  W.  329. 

An  order  substituting  for  a  fran- 
chise provision  requiring  physical 
transfer  of  passengers,  the  require- 
ment of  tlirough  service  at  "great  addi- 
tional expense,  is  substituting  manage- 
ment by  the  Commission  for  the  reg- 
ulation provided  by  law. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684r^91,  43  L.  ed.  858-862. 
19  Sup.  Ct.  Rep.  665;  Great  Northern 
R.  Co.  T.  Minnesota,  238  U.  S.  340- 
345,  59  L.  ed.  1337-1839,  P.U.R.1915D, 
701,  35  Sup.  Ct  Bep.  768;  Chicago,  M. 
&  St  P.  R.  Co.  V.  Wisconsin,  238  U. 
S.  491-501,  59  L.  ed.  1423-1431,  L.R.A. 
1916A,  1133,  P.UJt.l916D,  706,  36 
Sup.  Ct  Rep.  869. 

The  order  of  the  Commission  inter- 
fering with  the  right  of  plaintiff  to 
comp^,  in  the  management  of  its 
property,  with  its  franchises  and  the 
law,  was  not  regulation,  but  arbitrary 
interfwence  with  its  right  to  conduct 
and  manage  its  own  affairs. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  685,  43  L.  ed.  859,  19  Sup, 
Ct  Rep,  566;  Chicago,  M.  &  St  P.  R. 
Co.  V.  Wisconsin,  238  U.  S.  491,  59  L. 
ed.  1423,  L.R.A.1916A,  1133,  P.U.R. 
1915D.  706,  35  Sup.  Ct  Rep.  869; 
Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  56  L. 
ed.  863,  32  Sup.  Ct.  Rep.  635. 

The  order  of  the  Co|nmission  vio- 
lates §  10,  art  1,  of  the  Constitution 
of  the  United  States,  both  in  regard  to 
transfers  and  the  right  of  plaintiff  to 
make  rules  for  the  management  of  its 
property. 

Wood  V.  Seattle,  23  Wash.  24.  52 
L.R.A.  369,  62  Pac.  136;  McGilvra  v. 


Seattle  Electric  Co.  61  Wash.  46,  111 
Pac.  896,  Ann.  Cas.  1912B,  1020;  State 
ex  rel.  Seattle  v.  Seattle  Electric  Co.  71 
Wash.  213,  48  L.R.A.(N.S.)  172,  128 
Pac.  220. 

Messrs.  W.  V.  Tanner,  Attorney 
General,  Scott  Z.  Henderson,  L.  L. 
Thomieon,  and  C  E.  Amey,  for  appel- 
lees: 

The  fixing  of  the  rates  to  be  charged 
by  a  public  service  corporation  is  a 
legislative  function,  subject  only  to 
the  condition  that  rates,  when  fixed, 
must  be  reasonable,  and  not  confisca- 
tory. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct  Rep.  418;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77. 

While  a  reasonable  contract  entered 
into  by  a  municipal  corporation,  estab- 
lishing inviolable  rates  to  be  charged 
by  a  public  service  corporation,  will  be 
sustained  and  its  obligation  protected 
from  impairment,  where  the  munici- 
pality is  authorized  to  make  it,  the 
power  to  make  such  a  contract  must 
be  given  in  express  language;  and,  in 
considering  whether  such  power  does 
exist,  this  court  will  give  great  if  not 
controlling  consideration  to  the  deci- 
sions of  the  highest  court  of  the  state. 

Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  587,  46  L.  ed.  679,  21  Sup.  Ct 
Rep.  493 ;  Vicksburg  v.  Vicksburg 
Waterworks  Co.  206  U.  S.  496,  51  L. 
ed.  1156,  27  Sup.  Ct.  Rep.  762;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  53  L.  ed.  176,  29  Sup. 
Ct  Rep.  50;  Old  Colony  Trust  Co.  v. 
Omaha,  230  U.  S.  100,  57  L.  ed.  1410, 
33  Sup.  Ct  Rep.  967;  Milwaukee  Elec- 
tric R.  &  Light  Co.  v.  Railroad  Com- 
mission, 238  U.  S.  174,  59  L.  ed.  1264, 
P.U.R.1916D,  691,  36  Sup.  Ct  Bep. 
820. 

Under  the  Constitution  and  laws  of 
Washington  a  municipality  cannot 
make  an  irrevocable  contract  fixing 
rates  with  a  public  service  corpora- 
tion. 

State  ex  rel.  Webster  v.  Superior 
Ct  67  Wash.  37,  L.R.A.1915C,  287. 
120  Pac.  861,  Ann.  Cas.  1913D,  78; 
Spokane  v.  Spokane  &  I.  B.  B.  Co.  75 
Wash.  656,  135  Pac.  636. 

Immunity  from  the  exercise  of  gov- 
ernmental power,  whether  that  be  tax- 
ation or  rate-making  power,  will  not 
bQ  implied,  and  consequently  such  im- 
munity, if  it  exists,  does  not  accom- 
pany the  property  of  a  utility  when 
transferred  to  a  purchaser,  in  the  ab- 
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8ence  of  an  express  provision  upon  the 
subject. 

St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567»  15  Sup.  Ct. 
Rep.  484;  Norfolk  &  W.  R.  Co.  v.  Pen- 
dleton, 156  U.  S.  667,  89  L.  ed.  574, 
15  Sup.  Ct.  Rep.  413;  Morgan  v.  Louis- 
iana, 93  U.  S.  217,  28  L.  ed.  860;  Wil- 
son V.  Gaines,  103  U.  S,  417,  26  L.  ed. 
401 ;  Louisville  &  N.  R.  Co.  v.  Palmes, 
109  U.  S.  244,  27  L.  ed.  922,  3  Sup.  Ct. 
Rep.  193 ;  People's  Gaslight  &  Coke  Co. 
V.  Chicago,  194  U.  S.  1,  48  L.  ed.  851, 
24  Sup.  Ct.  Rep.  520;  Rochester  R.  Co. 
V.  Rochester,  205  U.  S.  236,  51  L.  ed. 
784,  27  Sup,  Ct.  Rep,  469;  Norfolk  & 
W.  R.  Co.  V.  Pendleton,  156  U.  S.  667, 
39  L.  ed.  574,  15  Sup.  Ct.  Rep.  413. 

With  no  rate  complaint  before  it, 
the  Commission  was  not  authorized  to 
determine  the  rate. 

State  ex  rel.  Great  Northern  R.  Co. 
V.  Railroad  Commission,  47  Wash.  627, 
92  Pac  457;  State  ex  rel.  Northern  P. 
R.  Co.  V.  Railroad  Commission,  52 
Wash.  440,  100  Pac.  987. 

Even  without  the  express  declara- 
tion of  the  Commission,  which  is  in 
evidence,  the  court  will  not  construe 
the  order  of  the  Commission  as  requir- 
ing service  without  compensation, 

Smyth  v.  Ames,  169  U.  S.  466,  42 
L.  ed.  819,  18  Sup,  Ct.  Rep.  418. 

The  state,  in  the  exercise  of  its 
police  power,  may  compel  a  carrier  to 
furnish  adequate  connections  for  tiie 
interchange  of  trafRc  and  the  forwi^- 
ing  of  the  cars  of  one  line  over  the 
lines  of  another,  although  such  connec- 
tions involve  the  expenditure  of  con- 
siderable sums  of  money. 

Wisconsin,  M.  &  P.  R.  Co.  t.  Jacob- 
son,  179  U.  S.  287,  46  L.  ed.  194,  21 
Sup.  Ct.  Rep.  116;  Grand  Trunk  R. 
Co.  v.  Michigan  R.  Commission,  231 
U.  S.  457.  58  L.  ed.  310,  34  Sup.  Ct 
Rep.  152;  Pennsylvania  Co.  v.  United 
States,  236  U.  S.  851,  59  L.  ed.  616, 
P.U.R.1915B,  261,  35  Sup.  Ct  Rep. 
370;  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commission,  206 
U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct  Rep. 
585,  11  Ann.  Cas.  398;  Missouri  P.  R. 
Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed. 
472,  30  Sup.  Ct  Rep.  330. 

The  railway  system  of  plaintiff  must 
be  considered  as  a  whole,  and  not  by 
the  disassociated  properties  which 
may  be  owned  by  it. 

St.  Louis  &  S.  F.  R,  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct 
Rep.  484;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  53  L.  ed.  382,  48 


L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep, 
192,  15  Ann.  Cas.  1034;  Interstate 
Commerce  Commission  v.  Union  P.  R. 
Co.  222  U.  S.  541,  56  L.  ed.  308,  3*^ 
Sup.  Ct.  Rep.  108;  Minneapolis  &  St 
L.  R.  Co.  v.  Minnesota,  186  U.  S.  257, 
46  L.  ed.  1151,  22  Sup.  Ct.  Rep.  900; 
Louisville  &  N.  R.  Co.  v.  Garrett,  231 
U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct 
Rep.  48 ;  Stone  v.  Farmers'  Loan  &  T. 
Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct  Rep,  334,  388,  1191;  Reagan  v. 
Farmers'  Loan  &  T.  Co.  154  U.  S.  362, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  660, 
14  Sup.  Ct  Rep.  1047;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;  San  Diego  Land  &  Town 
Co.  v.  National  City,  174  U.  S.  739,  43 
L.  ed.  1154,  19  Sup,  Ct  Rep.  804;  San 
Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S,  439,  47  L.  ed.  892,  23  Sup.  Ct 
Rep.  571 ;  Knoxville  v,  Knoxville  Water 
Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup. 
Ct.  Rep.  148;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1161, 
33  Sup.  Ct  Rep.  729,  Ann.  Cas.  1916A, 
18. 

Mr.  Justice  Pitney  delivered  the 

opinion  of  the  court: 

Appellant  (plaintiff  below)  owns 
and  operates  a  street  railway  sys- 
tem in  the  city  of  Seattle,  Washing- 
ton, aggregating  about  200  miles,  as 
assignee  of  numerous  franchises 
granted  to  its  predecessors  in  inter- 
est by  the  cities  of  Seattle,  West 
Seattle,  and  Ballard,  and  by  King 
county.  It  filed  its  bill  in  the  dis- 
trict court  to  obtain  relief  from  the 
operation  and  effect  of  an  order 
made  by  the  Public  Service  Com- 
mission of  the  state  on  March  24, 
1915,  bringing  in  as  defendants  the 
members  of  the  Commission  and  the 
attorney  general  of  the  state.  Plain- 
tiif  being  a  con>oration  of  the  state 
of  Massachusetts,  and  defendants 
citizens  of  the  state  of  Washington, 
the  jurisdiction  was  invoked  both 
upon  the  ground  of  diversity  of  citi- 
zenship and  upon  the  ground  that 
the  order  complained  of  was  al- 
leged to  impair  the  obligation  of 
contracts  and  deprive  plaintiff  of  ita 
property  without  due  process  of 
law,  in  violation  of  the  Constitution 
of  the  United  States.  The  order 
was  made  as  the  result  of  an  investi- 
gation of  which  plaintiff  had  notice. 
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and  it  contains  the  following  pro- 
visions: 

"(1)  That  the  defendant  com- 
pany [plaintiff]  continue  the  opera- 
tion of  through  service  on  the  Bal- 
lard beach  line. 

"(2)  That  the  Alki  point  and 
Fauntleroy  park  lines  be  operated 
through  the  city  of  Seattle  on  First 
or  Second  avenue  as  far  north,  at 
least,  as  Virginia  street. 

"(3)  That  the  defendant  com- 
pany furnish  sufficient  cars  to  pro- 
vide seats  for  substantaally  all  per- 
sons using  the  AUd  point  and  Faun- 
tleroy park  lines." 

The  third  paragraph  was  subject 
to  a  qualification;  but  since  the  dis- 
trict court  granted  an  injunction 
against  this  part  of  ttie  order,  and 
defendants  have  not  appealed,  the 
qualifying  clause  need  not  be  set 
forth  and  we  may  confine  our  at- 
tention to  the  requirements  of  para- 
S^aphs  1  and  2.  As  to  these,  the 
district  court,  three  judges  sitting, 
denied  an  application  for  a  tempo- 
rary injunction  (223  Fed.  371),  and 
plaintiff  brings  the  case  here  by 
direct  appeal  under  §  238,  Judicial 
Code. 

In  order  to  understand  the  effect 
of  the  first  two  paragraphs  and  the 
grounds  upon  which  they  are  at- 
tacked, it  should  be  stated  that  the 
Ballard  beach  line  was  constructed 
and  is  operated  under  a  franchise 
ordinance  of  the  city  of  Ballard, 
which  city  afterwards  became  and 
DOW  is  a  part  of  the  city  of  Seattle. 
The  line  extends  from  Ballard  beach 
to  the  intersection  of  West  Fifty- 
ninth  street  and  Twenty-fourth  ave- 
nue, at  which  point  it  connects  with 
lines  of  plaintiff  that  were  con- 
structed under  other  franchises. 
For  some  time  prior  to  and  at  the 
date  of  the  making  of  the  order  in 
question,  plaintiff  had  been  and  was 
operating  through  cars  over  the 
Ballard  beach  line  and  the  connect- 
ing Unes  to  and  into  the  business 
section  of  Seattle,  instead  of  phys- 
ically transferring  passengers  from 
car  to  car  at  West  Fifty-ninth 
street  and  Twenty-fourth  avenue. 
Because,  as  is  said,  of  the  expense 
5  A.L.R.--2. 


attached  to  the  operation  of  through 
cars,  plaintiff  had  given  notice  that 
it  would  discontinue  such  operation 
and  require  the  transfer  of  passen- 
gers at  the  point  mentioned.  The 
effect  of  the  order  was  to  require 
plaintiff  to  continue  the  through 
service. 

The  Alki  point  and  the  Fauntle- 
roy park  lines,  each  of  them  8  or  9 
miles  in  length,  were  constructed 
under  separate  franchises  granted 
to  predecessors  in  interest  of  plain- 
tiff by  the  city  of  Seattle.  They 
have  their  northern  termini  at  or 
about  Vessler  way,  but  for  two  or 
three  years  prior  to  the  date  of  the 
order  cars  on  these  lines,  instead  of 
stopping  on  their  north-bound  trips 
at  that  point,  continued  about  a  mile 
farther  north  along  First  or  Second 
avenue  to  Virginia  street,  in  the 
business  district  of  the  city.  Short- 
ly before  the  promulgation  of  the 
order,  this  through  service  was  dis- 
continued, and  north  and  south 
bound  passengers  required  to  trans- 
fer at  Yessler  way.  The  effect  of 
the  order  was  to  compd  the  rein- 
statement of  the  through  service. 

The  ordinances  under  which  these 
three  lines  were  constructed  provide 
in  substance  that  the  company 
"shall  have  the  right  at  any  and  aU 
times  to  make  reasonable  rules  and 
regulations  for  the  management  and 
operation  of  the  railway  lines  here- 
in provided  for;  provided,  that  such 
rules  and  regulations  shall  not  con- 
flict with  the  laws  of  the  state  of 
Washington  and  the  charter  and  or- 
dinances of  the  city."  Each  fran- 
chise provides  also  that  the  com- 
pany shall  have  the  right  to  charge 
a  passenger  fare  for  one  continuous 
passage  not  exceeding  5  cents,  even 
though  a  transfer  be  necessary,  but 
shall  sell  commutation  tickets  en- 
titling the  purchaser  to  twenty-five 
rides  for  $1,  such  tickets,  however, 
not  to  be  transferable  and  not  to  en- 
title the  owner  to  the  transfer  priv- 
ilege. 

(1)  One  ground  of  complaint  re- 
specting the  order  of  the  Commis- 
sion is  that,  in  requiring  peissengers 
to  be  carried  beyond  the  limits  of  a 
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particular  franchise,  it  in  effect  con- 
fers the  transfer  privilege  upon 
holders  of  commutation  or  "4-cent" 
tickets.  The  order  says  nothing 
about  rates  of  fare ;  but  we  will  as- 
sume, as  the  district  court  assumed, 
that  it  has  the  effect  attributed  to  it 
in  this  respect. 

It  is  urged  tiiat  the  order  imi)airs 
the  obligation  of  the  contracts  con- 
tained in  the  franchise  ordinances, 
both  in  regard  to  transfers  and  in 
regard  to  plaintiff's  right  to  make 
rules  for  the  management  and  oper- 
ation of  its  lines.  As  to  the  latter 
point,  the  proviso  that  the  rules 
"shall  not  conflict  with  the  laws  of 
the  state,"  etc.,  by 
S^«Viw-«  fair  construction, 
4toS^ir^M«ir£^  means  the  laws  as 
■ircet  rinwmr  they  shall  from  time 
Sr^rMd  *•  to  time  exist.  The 
itlmmiSlSar  act  establishing  the 
Public  Service  Com- 
mission (Laws  1911.  chap.  117)  and 
orders  made  by  that  Commission 
are  within  the  description;  hence, 
the  contract,  if  it  be  a  contract,  was 
subject  to  and  is  not  impaired  by 
the  order  in  question. 

Assuming  (what  is  not  clear)  that 
the  provision  in  the  franchise  ordi- 
nances respecting  the  rates  of  fare 
and  the  transfer  privilege  are  con- 
tractusJ  in  form,  still  it  is  well  set- 
tled that  a  munici- 
^SImSS^  pality  cannot,  by  a 
•treet  vafliwar  contract  of  tills  na- 
tn»fen.  ture,  foreclose  the 

exercise  of  the  police 
power  of  the  state  unless  clearly 
authorized  to  do  so  by  the  supreme 
legislative  power.  The  Constitution 
of  Washington,  art.  12,  §  18,  re- 
quires the  legislature  to  pass  laws 
establishing  reasonable  maximum 
rates  of  charges  for  the  transporta- 
tion of  passengers  and  freight,  and 
to  correct  abuses  and  prevent  dis- 
crimination in  rates  by  railroads  and 
other  common  carriers,  and  provides 
that  "a  railroad  and  transportation 
commission  may  be  established,  and 
its  powers  and  duties  fully  defined 
by  law."  By  art.  11,  §  10,  any  city 
containing  a  population  of  20,000 
inhabitants  or  more  is  permitted  to 


frame  a  charter  for  its  own  govern- 
ment, "consistent  with  and  subject 
to  the  Constitution  and  laws  of  this 
state."  This  Constitution  was 
adopted  in  1889,  long  previous  to  the 
date  of  the  earliest  of  plaintiff's 
franchise  ordinances.  The  supreme 
court  of  Washington  has  held  that 
the  provisions  of  municipal  charters 
are  subject  to  the  legislative  au- 
thority of  the  state ;  that  the  Public 
Utilities  Act  superseded  any  con- 
flicting ordinance  or  charter  provi- 
sion of  any  city;  and  that  contrac- 
tual provisions  in  franchises  con-, 
ferred  by  municipal  corporations 
without  express  legislative  authori- 
ty are  subject  to  be  set  aside  the 
exercise  of  the  sovereign  power  of 
the  state.  Ewing  v.  Seattle,  55 
Wash.  229,  104  Pac.  259;  State  ex 
re!.  Webster  v.  Superior  Ct.  67 
Wash.  37,  43-50,  L.R.A.1915C,  287, 
120  Pac.  861,  Ann.  Cas.  1913D,  78. 

The  present  case  is  ^ery  clearly 
distinguishable  from  Detroit  United 
B.  Go.  V.  Michigan.  242  U.  S.  238, 
248,  61 L.  ed.  268, 273,  P.U.R.1917B, 
1010.  37  Sup.  Ct  Rep.  87,  where  the 
state  legislature  had  expressly  pro- 
vided that  the  municipal  corporation 
might  make  a  binding  agreement 
with  a  street  railway  respecting  the 
rates  of  fare. 

(2)  It  is  insisted  that  neither  the 
Alki  nor  the  Fauntleroy  park  line  is 
earning  sufficient  to  pay  its  operat- 
ing cost,  or  ever  can  do  so  under  a 
fare  limited  to  5  cents,  and  that  fof 
this  reason  an  order  requiring  these 
lines  to  carry  passengers  beyond  the 
termini  fixed  in  their  franchises  up- 
on 4-cent  tickets,  and  to  give  them 
the  more  costly  through  service  by 
means  of  a  single  car,  is  necessarily 
a  taking  of  plaintiff's  property  with- 
out compensation,  and  hence  with- 
out due  process  of  law  within  the 
meaning  of  the  14th  Amendment. 
A  similar  point  was  made  in  the  bill 
with  respect  to  the  Ballard  beach 
line,  but  is  not  seriously  pressed 
here.  As  to  the  other  two  lines, 
there  seems  to  be  no  question  that 
since  they  run  for  a  considerable  dis- 
tance over  the  tide  flats,  receiving 
and  discharging  but  few  passengers 
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en  route,  so  that  a  majority  of  the 
possensers  are  carried  distances  of 
5  or  6  miles,  these  lines,  separately 
considered,  never  have  paid  operat- 
ing expenses  and  probably  never 
will. 

But  we  cannot  accede  to  the  sug- 
gestion that  the  question  whether 
tiie  Commission's  order  is  confisca- 
tory or  otherwise  arbitrary  within 
the  inhibition  of  the  14th  Amend- 
ment is  to  be  determined  with  ref- 
erence alone  to  the 
Alki,  the  Fauntle- 
roy,  or  the  Ballard 
beach  lines.  These  are  and  long 
have  been  operated  by  plaintiff  as 
parts  of  a  system  comprising  200 
miles  of  tracks.  The  Commission 
found  that  the  net  earnings  of  the 
system  for  the  year  ending  Febru- 
ary 28, 1916,  not  including  deprecia- 
tion and  taxes,  were  upwards  of 
11,600,000;  that  the  company  had 
refused  to  produce  the  valuations  of 
its  property  made  by  experts,  and 
had  failed  to  show  that  there  was 
not  sufficient  return  from  its  proper- 
ty to  pay  operating  expenses,  taxes. 


state  of  Arkansas  had  prescribed  a 
maximum  rate  of  3  cents  per  mile 
for  each  passenger,  under  a  penalty 
payable  to  the  passenger  from  whom 
an  overcharge  was  exacted,  and  in 
an  action  to  recover  such  a  penalty 
the  company  defended  on  the  ground 
that  the  portion  of  its  road  over 
which  plaintiff  was  carried  was 
highly  expensive  to  construct  and 
maintain,  and  that  the  cost  of  main- 
taining it  and  transporting  passen- 
gers over  it  exceeded  the  maximum 
rate  fixed  by  law.  But  this  court 
held  "that  tiie  correct  test  was  as 
to  the  effect  of  the  act  on  the  de- 
fendant's entire  line,  and  not  upon 
that  part  which  was  formerly  a  part 
of  one  of  the  consolidating  roads; 
that  the  company  cannot  claim  the 
right  to  earn  a  net  profit  from  every 
mile,  section,  or  other  part  into 
which  tbe  road  might  be  divided,  nor 
attack  as  unjust  a  regulation  which 
fixed  a  rate  at  which  some  such  part 
would  be  unremunerative ;  .  .  . 
and,  finally,  that  to  the  eictent  that 
the  question  of  injustice  is  to  be  de- 


snd  depreciation,  and  leave  a  bal-11'**™^^^^  ^^f^      the  act 

ance.  And  f rom  tJie  evidence  intro-  Kl^"  ^tif"iT  °^  company 
ducedthe  Commission  found  the  fact  ^min^  of  the  entire  line  must 
to  be  ihat,  aUowing  for  the  services  f  tiniated  as  agamst  all  its  le^ti- 
lequired  by  ii»  order,  the  company  f  ^Je  expenses  under  t^e  operation 
^uld  haTC  net  returns  over  and  ^th™  of 

above  operating  expenses,  taxes,  and  1 1        °i„  .  .  •  *        ^  - 

depreciation.  It  wlas  not  and  is  not <3)  PlaintifTs    bnef  oontji^ 

coSt^nded  that  the  system  earnings  ?S™\*^S!!l^.i^j=^l^^ 
are  unremunerative. 


Phiintiff  relies  upon  Northern  P.  R. 
Co.  V.  North  Dakota,  236  U.  S.  585, 
604, 59  L.  ed.  735,  745.  L.R.A.1917F. 
1148,  P.U.R.1915C,  277,  35  Sup.  Ct. 
R^.  429,  Ann.  Cas.  1916A,  1,  where 
this  court  held  that  a  statute  which 
segregated  a  single  commodity,  and 
imposed  upon  it  a  rate  that  would 
compel  the  carrier  to  transport  it 
for  less  than  the  proper  cost  of 
transportation,  was  in  excess  of  the 
power  of  the  state.  In  our  opinion, 
that  decision  is  inapplicable,  the 
present  case  being  controlled  rather 
by  St.  Louis  &  S.  F.  R.  Co.  v.  Gill, 
156  U.  S.  649,  665,  39  L,  ed.  567, 
573, 15  Sup.  Ct.  Rep.  484,  where  the 


of  the  Commission's  order  in  requir- 
,  ing  plaintiff  to  carry  passengers 
'  over  portions  of  "separate  and  dis- 
tinct franchise  routes"  upon  pay- 
ment of  a  single  fare.   This  criti- 
cism is  not  well  founded.  Even 
were  the  several  portions  of  its  lines 
separately  owned,  they  being  oper- 
ated practically  as  a  single  system, 
it  would  be  within 
the  bounds  of  rea-  ^'eVn'^ntai 
sonable    regulation  J^HwiV^"*** 
to  establish  through  throvii  Mrr^ 
service  and  a  joint 
rate.   Wisconsin,  M.  &  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  296,  301, 
45  L.  ed.  194,  199,  201,  21  Sup.  Ct. 
Rep.  115;  Michigan  C.  R.  Co.  v. 
Michigan  R.  Commission,  236  U.  S. 
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615,  629,  59  L.  ed.  750,  755,  P.U.E. 
1915a  263,  35  Sup.  Ct  Rep.  422. 
The  decree  of  the  District  Court, 

so  far  as  appealed  from,  is  affirmed. 

The  Chief  Justice  and  Mr.  Jus- 
tice McKenna  dissent  because  they 
are  of  the  opinion  that  this  case,  as 
a  matter  of  authority,  is  controlled 
by  Detroit  United  R.  Co.  v.  Michi- 
gan, 242  U.  S.  238,  P.U.R.1917B, 
1010,  61  L.  ed.  268,  37  Sup.  Ct.  Rep. 
87,  and  that,  as  a  matter  of  original 
consideration,  the  assailed  legisla- 
tion has  impaired  the  obligation  of 
a  contract,  in  violation  of  the  Con- 
stitution of  the  United  States,  and 


was  repugnant  to  the  Constitution 
because  wanting  in  due  process. 

Mr.  Justice  McReynolds  also  dis- 
sents. 


HOTE. 

The  power  of  a  public  service  com- 
mission  with  respect  to  the  regulation 
of  street  railways  is  the  subject  of  the 
annotation  beginning  at  page  36,  post. 
The  effect  of  that  question  on  rights 
under  franchise  or  contract  is  spe- 
cifically dealt  with  in  subdivison  IV» 
of  that  annotation. 


ST.  CLAIR  BOROUGH,  Appt, 

V. 

TAMAQUA  &  POTTSVILLE  ELECTRIC  RAILWAY  COMPANY  et  al. 

Pennsylvania  Supreme  Court— January  7,  1018, 

(259  Pa.  462,  P.U.R.1918D,  229,  103  Atl.  287.) 

Public  Service  Commission  —  authority  of  legislature. 

1.  The  legislature  has  authority  to  commit  questions  relating  to  the 
regulation  of  street  railway  companies  and  their  rates  to  public  service 

commissions. 

[See  note  on  this  question  beginning  on  page  36.] 


Courts  —  jarisdiction  —  power  c<m- 
ferred  on  Public  Service  Commis- 
sion. 

2.  The  ultimate  power  of  the  courts 
is  not  interfered  with  by  a  statute  re* 
quiring  the  submission  to  the  Public 
Service  Commission,  in  the  first  in- 
stance, of  the  question  of  the  reason- 
ableness of  a  change  of  rates  by  a 
street  railway  company,  if  the  record 
of  the  Commission  is  subject  to  re- 
view by  the  courts. 


Public  Service  Commission  —  right  of 
borough  to  appeal  to. 

3.  A  borough  claiming  that  a  street 
car  company  operating  within  its  lim- 
its has  increased  its  rates  in  violation 
of  the  franchise  ordinance  may  apply 
to  the  Public  Service  Commission  for 
relief,  and,  if  relief  is  denied,  it  may 
appeid  to  the  court  where  it  can  raise 
all  qu^tions  properly  involved  in 
which  it  has  an  interest 


Appeal  by  plaintiff  from  a  decree  of  the  Court  of  Common  Pleas  for 

Schuylkill  County  dismissing  a  bill  filed  to  restrain  defendants  from  run- 
ning cars  over  a  certain  designated  route,  or  prohibit  them  from  charging 
more  than  a  5-cent  fare.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  William  Wilhelm  and  J.  Mil-    lie  to  restrain  a  street  railway  com- 


lon  Boone  for  appellant. 

Messrs.  Byron  A.  Milner,  Otto  E. 
Farquhar,  M.  M.  Burke.  F.  C.  New- 
bourg,  Jr.,  and  Joseph  De  F.  Junkin, 
for  appellees: 

A  preliminary  injunction  does  not 


pany  after  it  has  been  constructed  and 
in  operation,  unless  it  is  evident  that 
the  operation  will  cause  irreparable  in- 
jury and  damage. 

Loyalsock  Twp.  v.  Montoursville 
Pass.  R.  Co.  7  Pa.  Dist.  R.  291 ;  Heil- 
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man  v.  Lebanon  &  A.  Street  R.  Go.  175 
Pa.  188,  34  Atl.  647. 

Assuming  the  said  Ordinance  of 
1906  is  in  force,  it  laclcs  mutuality, 
and  therefore  cannot  be  enforced. 

Bodine  v.  Glading,  21  Pa.  50,  59 
Am.  Dec.  749;  Heckman's  Estate,  236 
Pa.  193,  84  Atl,  689;  Pittsburg  v. 
Pittsburg  R.  Co.  47  Pa.  Super.  Ct. 
476;  Easton  v,  Easton  Transit  Co.  17 
Pa.  Dist.  R.  711. 

The  provision  as  to  fares  is  revoca- 
ble, and  not  binding  perpetually  on 
the  railway  company. 

Coffin  V.  Landis,  46  Pa.  426;  Phila- 
delphia &  R.  R.  Co.  V.  River  Front  R. 
Co.  168  Pa.  357,  31  Atl.  1098;  Cum- 
berland Valley  R.  Co.  v.  Gettysburg  & 
H.  R.  Co.  177  Pa.  519,  35  Atl.  952; 
Kenderdine  Hydro-Carbon  Fuel  Co.  v. 
Plumb,  182  Pa.  463.  38  Atl.  480;  Mc- 
Cullough-Dalzell  Crucible  Co.  v.  Phila- 
delphia Co.  223  Pa,  836,  72  Atl.  633; 
Turtle  Creek  v.  Pennsylvania  Water 
Co.  243  Pa.  416,  90  Atl.  199;  BeUevue 
V,  Ohio  Valley  Water  Co.  245  Pa.  114, 
91  AXL  236. 

The  regulation  of  fares  and  the  con- 
struction of  contracts  in  relation  there- 
to are  ezclusively  within  the  jurisdic- 
tion of  the  Public  Service  Commission 
of  the  commonwealth  of  Pennsylvania. 

Bellevue  v.  Ohio  Valley  Water  Co. 
supra. 

Moschzisker,  J.,  delivered  the 
opinion  of  the  court: 

The  boroush  of  St.  Clair  filed  a 
bill  in  equity  against  the  Tamaqua 
k  Pottsville  Electric  Railvtray  Com- 
pany, the  Pottsville  &  St.  Clair  Elec- 
tric Railway  Company,  the  Potts- 
ville Union  Traction  Company,  and 
the  Eastern  Pennsylvania  Railways 
Company,  praying  that  they  either 
be  -restrained  from  running  their 
cars  over  a  certain  designated  route 
or  prohibited  from  charging  more 
than  a  5-cent  fare  thereon.  Sep- 
tember 18,  1917,  the  court  below 
preliminarily  enjoined  the  operation 
of  the  cars;  but,  on  September  25, 
1917,  the  following  decree  was  en- 
tered :  "The  court  being  of  opinion 
that  it  has  no  jurisdiction,  and 
therefore  cannot  maintain  this  in- 
junction, under  BeUevue  v.  Ohio 
VaUey  Water  Co.  246  Pa.  114,  91 
Atl.  236,  it  is  hereby  ordered  that 
the  injunction  be  dissolved." 

October  6, 1917,  an  additional  de- 


cree was  filed  as  follows :  "Counsel 
for  the  plaintiff  .  .  .  having 
asked  the  court  to  dispose  of  the 
.  .  .  prayer  for  the  granting  of  a 
preliminary  injunction  relative  to 
the  5-cent  fare  in  which  the  court  is 
asked  to  grant  an  injunction  to  re- 
strain the  defendant  company  from 
charging  a  6-cent  fare  ...  we 
decline  to  grant  any  injunction,  for 
the  reasons  heretofore  given,  .  .  . 
to  wit,  that  we  have  no  jurisdiction 
in  the  case,  under  the  decision  here- 
tofore cited." 

Plaintiff  has  appealed,  and  these 
two  decrees  are  assigned  as  error. 

It  appears,  inter  alia,  that  in  1894 
the  Tamaqua  &  Pottsville  Company 
was  granted  a  municipal  franchise 
to  lay  tracks  in  the  plaintiff  bor- 
ough; that  in  1906  another  ordi- 
nance was  approved,  conferring  the 
privilege  of  making  certain  ^ten- 
sions, wherein  it  was  stipulated  that 
not  more  than  a  5-cent  fare  should 
be  charged;  that  later  the  rights 
possessed  by  the  first-named  cor- 
poration passed  to  the  other  de- 
fendants, and  the  street  railway  in 
question  is  pow  operated  by  the 
Eastern  Pennsylvania  Railways 
Company. 

Plaintiff  contends  that  the  Ordi- 
nance of  1906  is  binding  upon  the 
defendant  companies,  and  therefore 
the  latter  have  no  legal  right  to 
raise  their  fares  from  5  to  6  cents, 
while  the  defendants  contend  that 
they  never  built  the  extensions 
granted  by  this  ordinance,  and  for 
that  reason  it  has  no  binding  effect; 
further,  that  they  have  complied  in 
all  respects  with  the  requirements  of 
the  Public  Service  Company  Law  of 
July  26,  1913  (P.  L.  1374),  and  are 
entitled  to  charge  the  increased  rate ; 
but  the  court  below  did  not  decide 
any  of  these  contentions,  holding  as 
stated  in  the  above-quoted  decrees, 
that  it  had  no  jurisdiction,  and  cit- 
ing the  decision  of  this  court  in 
Bellevue  v.  Ohio  Valley  Water  Co. 
supra. 

In  the  Bellevue  Case,  we  decided 
two  points  of  law :  (1)  That  "here- 
after, so  long  as  the  Act  of  1913 
[supra]  remains  in  force,  the  ques- 
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tion  of  the  reasonableness  of  rates 
established  by  public  service  cor- 
porations must,  in  the  first  instance, 
be  submitted  to  the  Public  Service 
Commission,  when  challenged"  (245 
Pa.  116) ,  and  we  there  said :  "This 
is  now  the  declared  statutory  policy 
of  the  law,  and  it  is  binding  not 
only  upon  the  interested  parties,  but 
upon  the  courts  as  well"  (245  Pa. 
116) .  (2)  Where  contracts  fixing  a 
rate  "unlimited"  in  time  have  here- 
tofore been  entered  into  by  public 
service  companies,  the  state  has  the 
right,  through  the  Public  Service 
Commission,  notwithstanding  the 
contract,  to  inquire  into  and  adjust 
the  rate  to  a  reasonable  basis ;  and, 
in  this  connection,  we  said:  "We 
did  decide  in  [Turtle  Creek  v.  Penn- 
sylvania Water  Co.  243  Pa.  415,  90 
Atl.  199]  that  a  contract  of  this 
kind,  unlimited  by  its  terms,  and 
hence  indeterminate  tis  to  time, 
could  not  be  enforced  indefinitely, 
and  must  give  way  to  the  general 
policy  of  the  law  under  which  the 
legislature  created  a  special  tribunal 
to  pass  upon  and  determine  ques- 
tions relating  to  the  reasonableness 
of  rates  charged  by  public  service 
corporations."  See  also  Mt.  Union 
V.  Mt.  Union  Water  Co.  256  Pa.  516, 
520,  P.U.R.1917E,  933, 100  Atl.  968. 

As  before  stated,  the  court  be- 
low did  not  attempt  to  adjudge  as  to 
the  binding  force  of  the  alleged  con- 
tract here  in  question,  i.  e.,  the  Ordi- 
nance of  1906,  but  evidently  based 
its  decision  upon  our  ruling  in  the 
Bellevue  Case,  to  the  effect  that 
questions  of  rates  to  be  charged  by 
public  service  corporations  must  be 
passed  upon  in  the  first  instance  by 
the  Public  Service  Commission,  be- 
fore any  aspect  of  the  matter  in- 
volved can  be  brought  before  the 
courts  for  determination;  and  in 
this  we  see  no  error. 

The  Act  of  1913,  supra,  does  not 
deprive  the  courts  of  any  ultimate 
power  theretofore  vested  in  them 
under  the  laws  of 
the  commonwealth; 
it  requires  merely 
that  when  a  rate  is 
to  be  or  has  been  in- 
creased by  a  public  service  corpora- 
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tion,  all  complaints  concerning  the 
change  shall  be  first  submitted  to 
and  passed  upon  by  the  Public  Serv- 
ice Commission.  In  turn,  the  de- 
cision of  the  Commission  is  subject 
to  review,  and  the  courts  are  vested 
with  the  right  and  fixed  with  the 
duty  of  passing  upon  the  record 
brought  up  on  appeal  (Mt.  Union  v. 
Mt.  Union  Water  Co.  256  Pa.  516, 
518,  P.U.R.1917E,  933,  100  Atl. 
968),  "which  record  shall  include 
the  testimony  taken  therein,  the 
findings  of  faict,  if  any,  of  the  Com- 
mission based  upon  such  testimony, 
a  copy  of  all  orders  made  by  the 
Commission  in  said  proceedings,  and 
a  copy  of  the  opinion,  if  any,  filed  by 
the  Commission"  (art  6,  §  18).  In 
cases  where  the  parties  theretofore 
had  a  right  of  trial  by  jury,  it  is 
still  preserved  to  them  (art.  6.  §  29. 
as  amended  by  Act  June  3, 1915  [P. 
L.  779,  782]  ;  New  Brighton  v.  New 
Brighton  Water  Co.  247  Pa.  232. 
241,  98  Atl.  827;  West  Virginia 
Pulp  &  Paper  Co.  v.  Public  Sei*vice 
Commission,  61  Pa.  Super.  Ct.  555, 
569) ;  and  in  all  instances  it  is  made 
the  dufy  of  the  reviewing  court,  if 
it  shall  find  from  the  record  "that 
the  order  appealed  from  is  unrea- 
sonable, or  based  upon  incompetent 
evidence  materially  affecting  the  de- 
termination or  order  of  the  Com- 
mission, or  is  otiierwise  not  in  con- 
formity with  law,"  to  "enter  a  final 
decree  reversing  the  order  of  the 
Commission,  or,  in  its  discretion,  it 
may  remand  the  record  to  the  Com- 
mission, with  directions  to  reconsid- 
er tiie  matter  and  make  such  order 
as  shall  be  reasonable  and  in  con- 
formity with  law"  (art.  6,  §  24). 
The  fact  that  no  complaint  is  made 
to  the  Commission,  when  a  change 
of  rate  is  filed  with  that  body,  does 
not  prevent  any  person  affected 
thereby  from  subsequently  entering 
one  (art.  5,  §  4) .  Baltimore  &  O. 
R.  Co.  v.  Public  Service  Commission, 
66  Pa.  Super.  Ct  403,  406.  The 
Commission  is  armed  with  ample 
facilities  for  making  investigations, 
and  the  provisions  of  the  statute  af- 
ford it  full  means  of  enforcing  its 
orders  when  entered;  moreover,  in 
change  of  rate  cases,  pending  hear- 
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Commission  is  expressly    pending  before  the  Commission  and 

the  courts  at  one  time,  which  would 
cause  endless  confusion. 


ing,  the 

empowered  to  require  the  public 
service  company  involved  to  "fur- 
nish to  its  .  •  .  patrons  a  cer- 
tificate ...  of  payments  made 
by  them  in  excess  of  the  prior  es- 
tablished rate"  (art.  5,  §  4),  and 
subsequently,  if  an  increase  is  de- 
nied, to  make  an  order  for  repara- 
tion (art  5,  ^  5). 

The  plaintiff  borough,  in  the  pres- 
ent case,  may  file  its  complaint  and 
have  it  passed  upon  by  the  Public 
Service  Commission,  whose  duty 

Paltlle  l«rvla«       ^^^^  ^^^^ 

decide  as  to  the  rea- 
t""'*  sonableness  of  the 
rate,  but  also  to  find 
all  material  facts  in  connection  with 
the  increase.  Baltimore  &  O.  R.  Co. 
V.  Public  Service  Commission,  66 
Pa.  Super.  Ct.  413,  supra.  Should 
the  Commission  decide  that  the 
change  of  fare  is  unreasonable,  then, 
so  far  as  the  borough  is  concerned, 
that  will  be  the  end  of  the  matter; 
but,  on  the  other  hand,  should  that 
tribunal  permit  the  increase,  then, 
on  appeal,  the  borough  can  raise  all 
questions  properly  involved  in  which 
it  has  an  interest,  and  have  ttiem 
passed  upon  by  the  courts. 

Since  ttie  Public  Service  Company 
Law  has  been  upon  our  books,  we 
have  consistently  adhered  to  the  rule 
that  matters  within  the  jurisdiction 
of  the  Commission  must  first  be  de* 
termined  by  it,  in  every  instance, 
before  the  courts  will  adjudge  any 
phase  of  the  controversy  (Bethle- 
hem City  Water  Co.  v.  Bethlehem, 
253  Pa.  333,  337,  338.  98  Atl.  646; 
New  Brighton  v.  New  Brighton 
Water  Co.  247  Pa.  232,  240-242,  98 
Atl.  327)  ;  and  it  is  plain  that  order- 
ly procedure  requires  an  adherence 
to  this  practice,  otherwise  different 
idiases  of  the  same  case  mii^t  be 


Under  the 
established  system,  the  Commission, 
in  the  first  instance,  passes  upon  all 
changes  of  rates  made  by  public 
service  corporations,  subject  to  a 
proper  and  well-regulated  review  by 
the  courts,  where  and  when  all  ques- 
tions of  law  may  be  raised  and  de* 
termined;  and  "this  is  so  not  be- 
cause the  courts  have  any  desire  to 
avoid  the  performance  of  duties  cast 
upon  them  by  the  law,  but  because 
the  people,  speaking  through  the 
legislature,  have  declared  that  these 
duties  shall  be  performed  by  a  spe- 
cial tribunal  created  for  the  puipose. 
The  disposition  everywhere  is  to 
commit  questions 
rdatingto  the  regu-  ZT^^Slln,^ 
lation  and  to  the 
rates  of  public  service  corporations, 
to  the  supervisory  powers  of  special 
tribunals,  and,  concededly,  matters 
of  this  character  are  within  the  do- 
main of  legislative  action."  Belle- 
vue  v.  Ohio  Valley  Water  Co.  245 
Pa.  118,  91  Atl.  237,  supra.  See 
also  York  Water  Co.  v.  York,  260 
Pa.  115, 118, 95  Atl.  896. 

The  assignments  of  error  are 
overruled,  and  the  orders  appealed 
from  are  affirmed. 


XOTB. 

The  power  of  Public  Service  Com- 
mission with  respect  to  regulation  of 
street  railways  is  the  subject  of  the 
annotation  beginning  at  page  36, 
post,  the  regulation  of  rates  and  fares 
being  specifically  treated  in  subdivi- 
sion V.  f,  except  so  far  as  it  involves 
the  question  as  to  the  impairment  of 
the  obligation  of  contracta,  which  is 
treated  in  subdivision  IV. 
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BOARD  OF  SURVEY  OF  THE  TOWN  OF  ARLINGTON 

V,  ■ 

BAY  STATE  STREET  RAILWAY  COMPANY. 
UaaetuAMsetU  Supnme  /vdteial  Court-June  SI,  1010. 
(224  UasB.  463,  113  N.  E.  273.) 

Public  Service  Commission  —  power  over  rates  —  street  railways. 

1.  A  statute  conferrinsr  power  on  a  Public  Service  Commission  to  de- 
termine the  just  and  reasonable  rates  and  fares  to  be  charged  by  street 
railway  companies,  when  the  rates  chargeable  by  them  are  insufficient  to 
yield  reasonable  compensation  for  the  service  rendered,  includes  power  to 
change  stipulations  as  to  rates  in  original  grants  by  municipal  authorities 
of  the  right  to  locate  rails  in  the  streets  of  the  municipalily. 

iSee  note  on  this  question  beginning  on  page  36.] 


Contract  —  street  railway  franchise 
—  state  or  municipal. 

2.  In  grantins:  locations  for  street 
railways  within  the  limits  of  towns 
and  contracting  for  rates,  the  town  of- 
ficials act  for  the  state,  and  not  the 
town,  so  that,  so  far  as  the  town  is 
concerned,  the  state  has  the  power  to 
change  or  abrogate  the  terms  of  the 
contract  at  will. 

[See  19  R.  0.,  L.  768.] 
Public  policy  —  legislative  determina- 
tion. 

3.  A  statute  empowering  the  Pub- 
lic Service  Commission  to  determine 
the  just  and  reasonable  fares  to  be 
charged  by  street  railwi^  companies 
is  a  legislative  determination  ttiat  it  is 


unwise  and  inexpedient  to  permit  the 
full  development  of  interurban  trans- 
portation by  street  railways  to  be 
hampered  by  conditions  as  to  far^ 
contained  in  location  grants  of  the  pub- 
lic officials  of  different  municipalities. 
Public  service  corporation  —  waiver 

of  franchise  contract, 

4.  The  state,  by  conferring  power  up- 
on the  Public  Service  Commission  to 
determine  just  and  reasonable  rates  for 
street  railw^  companies,  waives  any 
limitation  of  rates  which  may  have  been 
imposed  upon  the  carrier  by  the  local 
authorities  when  granting  a  location  to 
the  corporation  within  a  municipali^. 

[See  19  R.  C.  L.  768.  1169.] 


Reservation  by  the  Supreme  Judici^  Court  for  Middlesex  County  for 
determination  by  the  full  court  of  a  suit  to  enjoin  defendant  from  raising 
its  rate  of  fare  within  the  limits  of  certain  towns.  Bill  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Stet.  1913,  chap.  784,  §§  17. 19-22, 
29,  referred  to  in  the  opinion,  are 
as  follows : 

"Section  17.  All  charges  made, 
demanded  or  refceived  by  any  com- 
mon carrier  subject  to  the  supervi- 
sion of  Hhe  Commission  for  any  serv- 
ice rendered  or  performed,  or  to  be 
rendered  or  performed  by  it  or  in 
connection  therewith  in  the  conduct 
of  its  common  carrier  business,  or 
made,  demanded  or  received  by  any 
two  or  more  common  carriers  join- 
ing in  rendering  or  performing  any 
service  shall  be  just  and  reasonable, 
and  every  such  common  carrier  and 


any  two  or  more  such  common  car- 
riers joining  in  rendering  or  per- 
forming any  service  shall  be  entitled 
to  make,  demand  and  receive  just 
and  reasonable  charges  for  any  such 
service,  and  every  unjust  or  unrea- 
sonable charge  is  hereby  prohibited 
and  declared  unlawful ;  but  charges 
heretofore  established  and  set  out 
in  any  schedule  filed  as  hereinafter 
provided  shall  be  deemed  prima 
facie  lawful  until  changed  or  modi- 
fied by  the  Commission  under  the 
powers  conferred  upon  the  Com- 
mission by  the  provisions  of  this  act, 
but  this  provision  shall  not  give  to 
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such  rates  any  greater  weight  as  ev- 
idence of  the  reasonableness  of  other 
rates  than  they  would  otherwise 
have." 

"Section  19.  Subject  to  the  pow- 
ers of  the  Commission  to  regulate 
and  prescribe  rates  and  charges,  a 
coDunon  carrier  may  make  com- 
modity, transit,  or  oUier  classes  of 
rates.  The  furnishing  by  any  com- 
mon carrier  of  any  service  at  the 
rates  and  upon  the  terms  and  condi- 
tions provided  for  in  any  existing 
contract  executed  prior  to  the  first 
day  of  July,  nineteen  hundred  and 
thirteen,  shall  not  constitute  a  dis- 
crimination unless  the  Commission 
shaU  so  determine.  The  Commis- 
sion shall  not  be  prevented  from 
taking  such  action  as  it  may  deem 
proper  by  any  commitment  or  agree- 
ment of  a  common  carrier  entered 
into  by  reason  of  any  requirement  or 
recommendation  of  any  board  of 
public  o£ScerB  actansr  under  delegat- 
ed authority  from  the  general  court 
prior  to  the  enactment  hereof.  Un- 
less the  Commission  shall  deter- 
mine otherwise  common  carriers 
shall  be  permitted,  whether  required 
to  do  so  by  law  or  not,  to  issue 
mileage,  workingmen's,  excursion, 
school,  or  commutation  passenger 
tickets,  or  reduced  rate  tickets  for 
Ihe  tnmsportation  of  children  under 
twelve  years  of  age,  or  of  pupils  at- 
tending schools,  or  joint  inter- 
changeable mileage  tickets,  with 
special  privileges  as  to  the  amount 
of  free  baggage  that  may  be  car- 
ried under  mileage  tickets  of  five 
hundred  miles  or  more.  All  season 
tickets,  before  issuance,  shall  be  sub- 
ject to  the  approval  of  the  Commis- 
sion as  to  the  form  thereof  and  the 
conditions  named  therein. 

"Section  20.  Every  common  car- 
rier shall  file  with  the  Commission 
and  shall  plainly  print  and  keep 
open  to  public  inspection,  schedules 
showing  all  rates,  joint  rates,  fares, 
telephone  rentals,  tolls,  classifica- 
tions and  charges  for  any  service, 
of  every  kind  rendered  or  furnished, 
or  to  be  rendered  or  furnished,  by 
it  witMn  the  commonwealth,  and  all 
conditions  and  limitations,  rules  and 
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regulations  and  forms  of  contracts 
or  agreements  in  any  manner  affect- 
ing the  same,  in  such  places,  within 
such  time,  and  in  such  form,  and 
with  such  detail  as  the  Commission 
may  order.  In  the  case  of  common 
carriers  the  forms  prescribed  for 
such  schedules  and  the  requirements 
relative  to  the  filing  and  publication 
thereof  shall  conform,  as  nearly  as 
may  be,  to  the  forms  prescribed  by 
and  the  similar  requirements  of  the 
Interstate  Commerce  Commission. 
No  common  carriers  shall,  except  as 
otherwise  provided  in  this  act, 
charge,  demand,  exact,  receive,  or 
collect  a  different  rate,  joint  rate, 
fare,  telephone  rental,  toll  or  charge 
for  any  service  rendered  or  fur- 
nished by  it,  or  to  be  rendered  or 
furnished,  from  that  applicable  to 
such  service  as  specified  in  its  sched- 
ule filed  with  the  Commission  and  in 
effect  at  the  time.  Nor  shall  any 
common  carrier  refund,  or  remit  di- 
rectly or  indirectly,  any  rate,  joint 
rate,  fare,  telephone  rental,  toll  or 
charge  so  specified,  or  any  part 
thereof,  nor  extend  to  any  person 
or  corporation  any  rule,  regulation, 
privilege  or  facility  except  such  as 
are  specified  in  the  said  schedule  and 
regularly  and  uniformly  extended  to 
aU  persons  and  corporations  under 
like  circumstances  for  the  like,  or 
substantially  similar,  service.  Un- 
less the  Commission  otherwise  or- 
ders, no  change  shall  be  made  in  any 
rate,  joint  rate,  fare,  telephone  rent- 
al, toll,  classification  or  charge,  or 
in  any  rule  or  regulation  or  form  of 
contract  or  agreement  in  any  man- 
ner affecting  the  same  as  shown  up- 
on the  schedules  filed  in  accordance 
with  this  act,  except  after  thirty 
days'  notice  to  the  Commission, 
which  notice  shall  plainly  state  the 
clumges  proposed  to  be  made  in  the 
schedule  then  in  force  and  the  time 
when  such  changes  shall  take  effect, 
and  such  notice  to  the  public  as  the 
Commission  shall  order,  to  be  given 
prior  to  the  time,  fixed  in  such  no- 
tice to  the  Commission,  for  the 
changes  to  take  effect.  The  Commis- 
sion for  good  cause  shown  may  al- 
low changes  without  requiring  the 
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thirty  days'  notice,  under  such  con- 
ditions as  it  may  prescribe,  and  may 
suspend  the  taking  effect  of  changes 
under  the  circumstances  and  in  the 
manner  hereinafter  provided.  At 
the  time  when  any  changes  take  ef- 
fect, they  shall  be  plainly  indicated 
upon  existing  schedules,  or  new 
schedules  shall  be  printed  and  filed, 
as  the  Commission  may  order.  Noth- 
ing in  this  act  shall  be  construed 
to  prevent  any  telegraph  or  tele- 
phone corporation  from  continuing 
to  furnish  the  use  of  its  lines,  equii>< 
ment  or  service  under  any  contract 
or  contracts  in  force  at  the  date 
when  this  act  takes  effect,  or  upon 
the  taking  effect  of  any  schedule  or 
schedules  of  rates  subsequently  filed 
with  the  Commission,  as  hereinafter 
provided,  at  the  rate  or  rates  fixed 
in  such  contract  or  contracts :  Pro- 
vided, however,  that  when  any  anch 
contract  or  contracts  are  or  become 
terminable  by  notice,  the  Commis- 
sion shall  have  power  in  its  discre- 
tion to  direct  by  order  that  such 
contract  or  contracts  shall  be  ter- 
minated by  the  telegraph  or  tele- 
phone corporation  party  thereto, 
and  thereupon  such  contract  or  con- 
tracts shall  be  terminated  by  such 
telegraph  or  telephone  corporation 
as  and  when  directed  by  such  order. 

"Section  21.  Whenever  the  Com- 
mission receives  notice  of  any 
change  or  changes  proposed  to  be 
made  in  any  schedule  filed  under  the 
provisions  of  this  act,  it  shall  have 
power,  either  upon  complaint  or  up- 
on its  own  motion,  and  after  notice, 
to  hold  a  public  hearing  and  make 
investigation  as  to  the  propriety  of 
such  proposed  change  or  changes. 
Pending  any  such  investigation  and 
the  decision  thereon,  the  Commis- 
sion shall  have  power,  by  any  order 
served  upon  the  common  carrier  af- 
fected, to  suspend  the  taking  effect 
of  such  change  or  changes,  but  not 
for  a  longer  period  than  six  months 
beyond  the  time  when  such  change 
or  changes  would  otherwise  take  ef- 
fect. After  such  hearing  and  in- 
vestigation, the  Commission  may 
make  such  order  in  reference  to  any 
new  rate,  joint  rate,  fare,  telephone 


rental,  toll,  classification,  charge, 
rule,  regulation  or  form  of  contract 
or  agreement  proposed,  as  would  be 
proper  in  a  proceeding  initiated  aft- 
er the  same  has  taken  effect  At 
any  such  hearing  involving  any  pro- 
posed increase  in  any  rate,  joint 
rate,  fare,  telephone  rental,  toll  or 
charge,  the  burden  of  proof  to  show 
that  such  increase  is  necessary  in 
order  to  obtain  a  reasonable  com- 
pensation for  the  service  rendered 
shall  be  upon  tlie  common  carrier. 
If  at  a  hearing  involving  any  pro- 
posed decrease  in  any  rate,  joint 
rate,  fare,  telephone  rental,  toll  or 
charge  demanded  by  any  common 
carrier,  it  shall  appear  to  the  Com- 
mission that  the  said  rate,  joint  rate, 
fare,  telephone  rental,  toll  or  charge 
is  insufitcient  to  yield  reasonable 
compensation  for  the  service  ren- 
dered, the  Commission  shall  have 
power  to  determine  what  will  be  the 
just  and  reasonable  rate  or  rates, 
fare,  or  fares,  telephone  rental  or 
rentals,  toll  or  tolls,  charge  or 
charges,  to  be  thereafter  observed 
in  such  case  as  the  minimum  to  be 
charged  and  to  make  an  order  that 
the  common  carrier  complained  of 
shall  not  thereafter  demand,  charge 
or  collect  any  rate,  fare,  telephone 
rental,  toll,  or  charge  lower  than  the 
minimum  so  prescribed  without  first 
obtaining  the  consent  of  the  Com- 
mission, not  to  be  given  without  a 
public  hearing. 

"Section  22.  Whenever  the  Com- 
mission shall  be  of  opinion,  after  a 
hearing  had  upon  its  own  motion  or 
upon  complaint,  that  the  rates,  fares 
or  charges  of  any  of  them  demand- 
ed, exacted,  charged  or  collected  by 
any  common  carrier  now  or  here- 
after subject  to  its  jurisdiction,  for 
any  services  to  be  performed  with- 
in the  commonwealth,  or  the  regu- 
lations or  practices  of  such  common 
carrier  affecting  such  rates,  are  un- 
just, unreasonable,  unjustly  discrim- 
inatory or  unduly  preferential  or  in 
any  wise  in  violation  of  any  provi- 
sion of  law,  or  that  the  rates,  fares 
or  charges  or  any  of  them  charge- 
able by  any  such  common  carrier 
are  insufficient  to  yield  reasonable 
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compensation  for  the  service  ren- 
dered and  are  unjust  and  unreason- 
ble,  the  Commission  shall  determine 
the  just  and  reasonable  rates,  fares 
and  charges  to  be  charged  for  the 
service  to  be  performed,  and  shall 
fix  the  same  by  order  to  be  served 
upon  every  common  carrier  by 
whom  such  rates,  fares  and  charsres 
or  any  of  them  are  thereafter  to  be 
observed.  It  shall  be  the  duty  of 
eveiy  such  common  carrier  to  ob- 
serve and  obey  every  requirement 
of  eveiy  such  order  so  served  upon 
it.  and  to  do  everything  necessary  or 
proper  in  order  to  secure  absolute 
compliance  with  and  observance  of 
every  such  order  by  all. its  officers, 
agents  and  employees.  The  Com- 
mission may,  after  investigation,  au- 
thoxize  a  common  carrier  in  special 
cases  to  charge  less  for  longer  than 
for  shorter  distances  for  the  trans- 
portation of  passengers  or  property, 
whenever  in  the  opinion  of  the  Com- 
mission such  authorization  is  con- 
sistent with  the  public  interests,  and 
the  Commission  may  from  time  to 
time  modify  or  revoke  such  author- 
ization." 

"Section  29.  This  act  shall  be 
deemed  and  construed  as  a  remedial 
act  and  in  enlargement  and  exten- 
sion of  all  previous  acts  and  existing 
hws  conferring  upon  or  vesting  in 
the  Commission  any  jurisdiction, 
powers  or  discretion  with  respect 
to  any  subject  or  matter  treated  in 
this  act  Except  as  above  provided 
all  acts  and  parts  of  acts  inconsist- 
ent with  any  provision  of  this  act, 
and  all  acts  and  parts  of  acts  which 
would  in  any  way  limit  or  prevent 
the  exercise  to  the  fullest  extent  of 
any  of  the  jurisdiction,  powers,  au- 
thority or  discretion  delegated  here- 
in to  the  Commission  are  hereby  re- 
pealed: Provided,  that  nothing 
herein  contained  shall  be  construed 
to  repeal,  directly  or  by  implication, 
the  provisions  of  chapter  five  hun- 
dred of  the  acts  of  the  year  eighteen 
hundred  and  ninety-seven,  or  to  au- 
thorize the  Commission  to  make  any 
order  or  take  any  action  inconsist- 
ent with  the  provisions  of  said  act 
or  with  any  rights  which  have  been 
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acquired  by  any  common  carrier  un- 
der any  statute  prior  to  the  passage 
of  this  act" 

Mr.  Philip  A.  Hendricl^  for  petition- 
er: 

Under  §  46  of  Pub.  Stat  chap.  113, 
neither  the  company  nor  the  board  of 
railroad  commissioners  could  raise  the 
rate  of  fare  above  the  rate  established 
by  agreement,  made  as  a  condition  of 
location  or  otherwise,  between  the  com- 
pany or  its  directors,  and  the  mayor 
and  aldermen  of  a  city,  or  the  select- 
men of  a  town,  except  by  a  mutual  ar- 
rangement with  the  parties. 

Keefo  V.  Lexington  &  B.  Street  R. 
Co.  185  Mass.  183,  70  N.  E.  37, 

The  condition  of  an  original  grant  of 
location  is  binding  upon  the  company. 

Clinton  v.  Worcester  Consol.  Street 
R.  Co.  199  Mass.  287,  86  N.  E.  507; 
Westwood  v.  Dedham  &  F.  Street  R.  Co. 
209  Mass.  213,  95  N.  E.  81. 

The  company,  when  it  accepted  and 
acted  upon  the  grant,  could  not  resist 
the  enforcement  of  the  conditions  or 
restrictions  therein,  and,  having  ac- 
cepted the  grant  and  enjoyed  the  bene- 
fits, could  not  escape  performance  of 
its  undertaking. 

State  ex  reL  Rutherford  v.  Hudson 
River  Traction  Co.  73  N.  J.  L.  227,  63 
Atl.  84;  People  ex  rel.  Jackson  v.  Sub- 
urban R.  Co.  178  III.  594,  49  L.R.A.  650, 
53  N.  E.  349;  Detroit  v.  Detroit  Citi- 
zens Street  R.  Co.  184  U.  S.  368,  46  L. 
ed.  592,  22  Sup.  Ct.  Rep.  410, 

Messrs.  James  F.  Jackson  and  Shel- 
don £.  Wardwell,  for  defendant: 

Municipal  authorities,  in  granting 
locations  to  street  railway  companies, 
act  in  behalf  of  the  public,  and  not  by 
virtue  of  proprietary  rights,  and  the 
legislature  has  power  to  abrogate  or 
modify  conditions  contained  in  such  lo- 
cation grants. 

Springfield  v.  Springfield  Street  R. 
Co.  182  Mass.  41,  64  N.  E.  577;  Wor- 
cester v.  Worcester  Consol.  Street  R. 
Co.  182  Mass.  49,  64  N.  E.  581;  Keefe 
V.  Lexington  &  B.  Street  R.  Co.  185 
Mass.  183,  70  N.  E.  37;  Wellesley  v. 
Boston  &  W.  Street  R.  Co.  188  Mass. 
251,  74  N.  E.  356;  Clinton  v.  Worcester 
Consol.  Street  R.  Co.  199  Mass.  279,  85 
N.  E.  507;  Westwood  v.  Dedham  &  F. 
Street  R.  Co.  209  Mass.  213.  95  N,  E. 
81. 

The  Commission  has  power  to  au- 
thorize the  raising  or  lowering  of  fares 
in  spite  of  conditions  in  location  fran- 
chises. 

Milwaukee  Electric  R.  &  Light  Co. 
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V.  Railroad  Commission,  153  Wis.  692, 
L.R.A.191BP,  744,  142  N.  W.  491. 
Ann.  Cas.  1915A,  911.  238  U.  S. 
174,  69  L.  ed.  1254,  P.U.R.1915D. 
691,  35  Sup.  Ct.  Rep.  820;  Duluth 
Steel  R.  Co.  v.  Railroad  Commis- 
sion. 161  Wis.  245.  F.U.R.1915D,  192, 
152  N.  W.  887;  Manitowoc  v.  Manito- 
woc &  N.  Traction  Co.  146  Wis.  13. 140 
Am.  St.  Rep.  1056. 129  N.  W.  926;  Ken- 
osha V.  Kenosha  Home  Teleph.  Co.  149 
Wis.  338.  135  N.  W.  848;  Benwood  v. 
Public  Service  Commission.  76  W.  Va. 
127,  L.R.A.1916C.  261.  83  S.  E.  295; 
Public  Service  Electric  Co.  v.  Public 
Utilities  Comra.  87  N.  J.  U  128.  P.U.R. 
1915C,  229,  93  Atl.  707. 

And  authority  over  rates  fixed  by  pre- 
vious legislative  enactment. 

State  ex  rel.  Missouri  Southern  R. 
Co.  V.  Public  Service  Ccnnmission.  269 
Mo.  704.  168  S.  W.  1166;  People  ex  reL 
Ulster  &  D.  R.  Co.  v.  New  York  Public 
Service  Commission,  171  App.  Div.  607. 
P.U.R.1916B,  243, 156  N.  Y.  Supp.  1065. 

Attempts  tp  regulate  rates  oy  ordi- 
nance produce  injustice  and  personal 
and  locality  discrimination. 

Keefe  v.  Lexington  &  B.  Street  R.  Co. 
185  Mass.  183,  70  N.  E.  37;  Hohnes, 
Regulation  of  Railroads  and  Utilities  in 
Wisconsin,  chap.  21. 

Rugg,  Oh.  J.,  delivered  the  opinion 
of  ^e  court: 

One  of  the  clauses  in  the  original 
location  granted  by  the  selectmen  of 
the  town  of  Arlington  in  1897  to  the 
Arlington  &  Winchester  Street  Rail- 
way Company,  to  whose  rights, 
privileges,  and  obligations  the  de- 
fendant has  succeeded,  was  to  the 
effect  that  "the  rate  of  fare  shall  not 
exceed  5  cents  from  any  point  in 
Arlington  to  any  point  in  Arlington 
or  Winchester,  or  from  any  point  in 
Winchester  to  any  point  in  Arling- 
ton, on  all  lines  now  or  in  the  future 
controlled  or  operated  by  said  com- 
pany or  by  any  company  or  system 
of  which  said  road  may  in  the  future 
form  a  part."  The  defendant,  un- 
der the  authority  of  Stat.  1913,  chap. 
784.  §S  17,  19-22,  29.  proposes  to 
raise  tne  rate  of  fare  above  5  cents, 
subject  to  the  approval  of  the  Pub- 
lic Service  Commission.  This  suit 
in  equity  is  brought  to  enjoin  such 
action  by  the  railway  company. 

The  location  here  in  question  hav- 
ing been  an  original  location  grant- 
ed by  l^e  selectmen  and  accepted  by 


the  directors  of  the  street  railway 
company  before  Stat.  1898,  chap. 
578,  took  effect,  the  regulation  of 
fares  by  agreement,  as  a  condition 
in  the  grant  of  the  location,  was 
within  the  power  conferred  by  the 
then-existing  statute  upon  the  select- 
men, and  bound  the  street  railway 
to  the  same  extent  as  if  inserted  in 
a  special  charter  of  incorporation. 
Clinton  v.  Worcester  Consol,  Street 
R.  Co.  199  Mass.  279,  85  N.  E.  507 ; 
Westwood  v.  Dedham  &  F.  Street 
B.  Co.  209  Mass.  213.  95  N.  E.  81. 
In  granting  locations  for  street  rail- 
ways, boards  of  selectmen  and 
boards  of  aldermen  are  public  of- 
ficers, and  not  agents  of  their  re- 
spective towns  uid 
citi^.     The  state  Sl^i-J-^iTi^^ 

exerts      its      SOVer-  frmachUe- 

eign  power  through  Z;«aidv>i. 
them  as  its  instru- 
ments. Flood  V.  Leahy,  183  Mass. 
232,  66  N.  E.  787.  The  legislature 
has  the  power,  so  far  as  concerns 
these  public  officers  and  the  munici- 
palities by  whom  they  were  elected, 
to  change  or  abrogate  the  terms  of 
such  locations.  Although  phrased 
in  the  form  of  a  contract,  and  secur- 
ing valuable  financial  obligations  to 
the  cities  and  towns,  the  power  of 
the  legislature  to  modify,  to  their 
loss,  such  locations,  has  been  settled 
after  great  consideration  and  vig- 
orous protest  from  the  interest- 
ed municipalities.  Springfield  v. 
Springfield  Street  R.  Co.  182  Mass. 
41,  64  N.  E.  577;  Worcester  v.  Wor- 
cester Consol.  Street  R.  Co.  182 
Mass.  49,  64  N.  E,  581,  s.  c.  affirmed 
in  196  U.  S.  539,  49  L.  ed.  591,  25 
Sup.  Ct.  Rep.  327.  See  also  South- 
em  Wisconsin  R.  Co.  v.  Madison, 
240  U.  S.  457,  60  L.  ed.  739,  36  Sup. 
Ct,  Rep.  400.  Regulation  of  fares 
in  this  respect  stands  on  no  higher 
ground  than  requirements  as  to  pav- 
ing of  streets.  The  paramount 
power  of  the  legislature  over  the 
subject  of  fares  was  recognized  ex- 
pressly in  Clinton  v.  Worcester  Con- 
sol. Street  R.  Co.  199  Mass,  279,  at 
page  288,  85  N.  E.  507. 

The  question,  therefore,  is  re- 
duced to  one  of  statutory  interpreta- 
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tion.  It  is  whether  the  general  con- 
trol over  fares  has  been  vested  in  the 
Public  Service  Commission  by  Stat. 
1913,  chap.  784.  That  act  marked 
a  radical  change  in  the  policy  of  the 
legislature  in  the  regulation  of 
street  railways.  It  conferred  upon 
the  Public  Service  Commission  far 
greater  powers  over  the  operation 
and  accommodations  to  be  provided 
by  such  common  carriers  than  had 
been  vested  in  any  board  by  earlier 
acts.  Summarily  stated,  it  clothed 
the  Commission  with  full  power  to 
require  safe,  reasonable,  and  ade- 
quate service  to  the  public  from  all 
common  carriers.  The  authority  of 
the  Commission  as  to  supervision 
and  regulation  in  other  respects  is 
ample.  It  is  manifest  that  such 
broad  powers  justly  cannot  be  ex- 
ercised, to  the  extent  conferred  by 
the  words  used,  except  when  join^ 
either  with  equally  full  power  to 
regulate  charges,  rates,  and  fares,  or 
with  freedom  of  action  by  the  car- 
rier in  these  respects,  so  as  to  enable 
the  carrier  to  receive  a  fair  return 
for  the  service  required.  This  pow- 
er expressly  is  conferred  by  §  22, 
which,  after  subjecting  the  rates 
and  fares  actually  charged  or  de- 
manded to  their  supervision,  enacts 
that  whenever  the  Commission  is  of 
opinion  "that  the  rates,  fares  or 
charges,  or  any  of  them,  chargeable 
by  any  such  common  carrier,  are  in- 
snfScient  to  yield  reasonable  com- 
pensation for  the  service  rendered 
and  are  unjust  and  unreasonable, 
the  Commission  shall  determine  the 
just  and  reasonable  rates,  fares  and 
charges  to  be  charged,"  and  shall 
fix  the  same  by  order  binding  upon 
the  carrier.  TTiat  these  words  were 
intended  to  be  interpreted  accord- 
ing to  their  full  natural  scope  is  ob- 
vious from  tiie  provision  of  §  29,  to 
the  effect  that  "this  act  shall  be 
deemed  and  construed  as  a  remedial 
act  and  in  enlargement  and  exten- 
sion of  all  previous  acts  and  exist- 
ing laws  conferring  upon  or  vesting 
in  the  Commission  any  jurisdiction, 
powers  or  discretion  witii  respect  to 
any  subject  or  matter  treated  in  this 
act  Except  as  above  provided  all 
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acts  and  parts  of  acts  inconsistent 
with  any  provision  of  this  act,  and 
all  acts  and  parts  of  acts  which 
would  in  any  way  limit  or  prevent 
the  exercise  to  the  fullest  extent  of 
any  of  the  jurisdiction,  powers,  au- 
thority or  discretion  delegated  here- 
in to  the  Commission  are  hereby  re- 
pealed." It  is  impossible  to  give  the 
act  a  narrow  or  constricted  con- 
struction as  to  the  subject  of  fares. 

There  is  no  room  for  the  binding 
force  of  stipulations  as  to  fares  in 
original  grants  of 
locations  by  local 
Doaras,  m  tne  lace  power  over 
of  these  sweeping 
provisions.  Such 
stipulations  are  extinguished  so  far 
as  inconsistent  with  the  terms  of 
Stat.  1913,  chap.  784.  The  plain  pur- 
pose of  the  legislature,  in  recognition 
of  the  fact  that  many  street  railways 
operate  miles  of  tracks  extending 
through  numerous  cities  and  towns, 
was  to  prescribe  for  the  regulation 
of  fares  throughout  the  common- 
wealth by  a  single  public  board, 
which  may  be  expected  ^to  act  with 
a  broad  and  unbiased  view  for  the 
promotion  of  the  common  good  of 
all  the  conflicting  interests  involved, 
and  not  under  the  influence  of  pure- 
ly local  considerations.  The  statute 
is  a  legislative  determination  that 
it  is  unwise  and  inexpedient  longer 
to  pemit  the  full  p„^„„ 
development  of  in-  leari.iatiTe  . 
terurban  transpor- 
tation  by  street  railwajrs  to  be 
hampered  by  conditions  as  to  fares, 
contained  in  locations  granted  by 
the  public  officers  of  different  mu- 
nicipalities. This  conclusion  is  con- 
flrmed  by  the  provisions  of  §  19,  to 
the  effect  that  "the  Commission  shall 
not  be  prevented  from  taking  such 
action  as  it  may  deem  proper  by  any 
commitment  or  agreement  of  a  com- 
mon carrier  entered  into  by  reason 
of  any  requirement  or  recommenda- 
tion of  any  board  of  public  officers 
acting  under  delegated  authority 
from  the  general  court  prior  to  the 
enactment  hereof."  See  Keefe  v. 
Lexington  &  B.  Street  R.  Co.  185 
Mass.  183,  70  N.  E.  37. 
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It  is  not  necessary  to  determine 
what  would  be  the  effect  of  a  re- 
duction of  fares,  against  the  protest 
of  the  street  railway  company,  be- 
low the  rate  fixed  in  the  location. 

This  record  simply  presents  a 
case  where  the  original  act  of  the 
state,  performed  by  the  selectmen 
in  granting  a  location  to  the  street 
railway  company,  has  been  modified 
in  respect  of  fares  by  the  state, 
speaking  through  the  paramount 
power  of  the  legislature,  and  that 
modification  has  been  accepted  by 
the  street  railway  company.  No  one 
else  can  complain. 

No  question  of  estoppel  arises  on 
this  record.  The  state,  acting 
through  its  legislature  in  enacting 
the  statute,  has  waived  in  this  re- 
spect, in  view  of  the  adoption  of  its 
present  policy  as  to  fares,  whatever 
conditions  the  state,  acting  through 
the  selectoien,  had 
corporauST-*  imposcd  in  the  pub- 
lic interests  in  the 
original  location. 
Hence,  cases  like 
State  ex  rel.  Rutherford  v.  Hudson 
River  Traction  Co.  73  N.  J.  L.  227, 
63  Atl.  84,  and  People  ex  rel.  Jack- 
son V.  Suburban  R.  Co.  178  111.  594, 
49  L.R.A.  650,  53  N.  E.  349,  upon 
which  dependence  is  placed  by  the 
defendant,  have  no  application. 

The  plaintiff  relies  strongly  on 
Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  592, 
22  Sup.  Ct.  Rep.  410.  The  irrele- 
vancy of  that  decision  to  the  facts 
here  presented  is  demonstrated  by 


waiver  of 
contract. 


Worcester  v.  Worcester  Consol. 
Street  R.  Co.  196  U.  S.  539,  49 
L.  ed.  591,  25  Sup.  Ct,  Rep.  327. 

While  the  public  policy  and  stat- 
utory history  of  other  states  may  be 
so  different  from  that  of  this  com- 
monwealth that  decisions  of  other 
jurisdictions  are  by  no  means  con- 
trolling, the  conclusion  here  reached 
is  in  harmony  with  the  reasoning 
of  numerous  cases.  Milwaukee 
Electric  R.  &  Light  Co.  v.  Railroad 
Commission,  238  U.  S,  174,  59  L.  ed. 
1254,  P.U.R.1915D,  591,  35  Sup.  Ct. 
Rep.  820;  Duluth  Street  R.  Co.  v. 
Railroad  Comtmission,  161  Wis.  245* 
P.U.R.1915D,  192,  152  N.  W.  887; 
Benwood  v.  Public  Service  Commis- 
sion, 75  W.  Va.  127,  LJI.A.1915C, 
261,  83  S.  E.  295;  Public  Service 
Electric  Co.  v.  Public  Utility  Comrs. 
87  N.  J.  L.  128,  P.U.R.1915C,  229, 
93  Atl.  707. 

It  follows  that  the  subject  of  fares 
(with  express  and  possible  excep- 
tions not  here  material)  has  been 
placed  under  the  control  of  the  Pub- 
lic Service  Commission.  Its  power 
is  not  restrained  on  the  facts  here 
disclosed,  by  the  condition  in  the 
original  grant  of  location. 

Bill  dismissed. 


VOTB. 

The  regulation  by  Public  Service 
Commission  of  street  railway  rates 
and  fares  is  treated  in  subdivision  V. 
f,  of  the  annotation  beginning  at  page 
86,  post. 


PUGET  SOUND  TRACTION,  LIGHT,  &  POWER  COMPANY.  Appt., 

V. 

PUBLIC  SERVICE  COMMISSION  of  the  Stote  of  Washington  et  al., 

Respts. 

WaafUngion  Supreme  Court  (In  Bano)—Fe1mtairy  IS,  1918, 
(100  Wash.  329,  P.U.E.1918C,  662.  170  Pac  1014.) 

Public  service  corporation  —  power  to  change  routing  of  street  cars. 

1.  An  order  of  a  Public  Service  Commission  requiring  a  street  car  com- 
pany, which  is  earning  a  net  return  of  only  2|  to  4  per  cent  upon  its  capi- 
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tal,  to  route  cara  during  rush  hours  &om  a  cross-town  line  to  the  center 
of  the  city  to  avoid  transfers  by  residents  of  an  outlying  district  of  the 
city,  is  unreasonable  and  void  if  it  will  cost  $7,000  to  make  the  necessary 
tnudc  changes,  and  impose  an  additional  expense  of  at  least  $5,000  a  year 
upon  the  corporation,  while  the  congestion  caused  by  such  routing  will 
interfere  with  other  lines. 
[See  note  on  tfUa  question  beffirming  on  page  36.] 


Street  railway     rates  —  compensa- 
tion. 

2.  A  street  car  company  is  entitled 
to  reasonable  compensation  for  ita  serv- 
ices, Bobject  to  the  qualification  that 
bavins  devoted  its  property  to  public 
use  it  mast  accept  all  reasonable  con- 
ditions of  such  use,  and  to  a  certain  ex- 
tent subordinate  its  interests  to  those 
of  the  public  it  serves. 

(See  4  R.  C.  L.  608.] 
—  rij^tB  of  pabUc 

8.  The  public  is  entitled  to  service 
from  s  street  car  company  which  will, 
within  reasonable  limi^  meet  its  needs 
as  distinguished  from  its  mere  conven- 
ience. 

[See  4  R.  C.  L.  1066, 1067.] 


—  loss  for  convenience  of  public. 

4.  A  street  car  company  cannot  be 
required  to  satisfy  the  mere  conven- 
ience of  the  public  at  any  considerable 
loss  to  itself,  where  the  service  is  ade- 
quate to  the  needs  of  the  public 
Public  Service  CommissitHi  —  reason- 

ableness  of  order  —  entailment  of 
loss. 

5.  While  the  mere  fact  that  obedience 
to  an  order  of  the  Public  Service  Com- 
mission will  entail  a  pecuniary  loss  on 
a  street  car  company  is  not  of  itself 
conclusive  proof  of  the  unreasonable- 
ness of  the  order,  yet  the  fact  that  obe- 
dience to  the  order  wiU  cause  a  loss 
should  be  taken  into  account  in  deter- 
mininsT  Its  reasonableness. 


(Ellis,  Ch.  J.,  and  Holcomb,  Main,  and  Webster,  JJ.,  dissent.) 


Appeal  by  the  traction  company  from  a  judgment  of  the  Superior  Court 
for  Thurston  County  afHrming  an  award  of  the  Commission,  dianging  the 
routing  of  the  cars  of  said  company.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  B.  Howe  and  Hugh  Street  railway  franchises  are  eon- 
A  Tai^  and  Edgar  li.  Crider,  for  ap-    bracts  and  create  vested  rights. 


pellant: 

The  Commission  ordered  appellant  to 
give  a  service  which  it  was  not  obli- 
gated to  give,  which  it  had  never  given, 
and  which  it  had  never  professed  to 
give. 

Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  685,  69  L.  ed.  735,  L.E.A. 
1917F,  1148,  P.U.R.1915C,  277,  85  Sup. 
Ct  429,  Ann.  Gas.  1916A,  1;  Mc- 
GOvra  v.  Seattle  Electric  Go.  61  Wash. 
38,  111  Pae.  896,  Ann.  Gas.  1912B, 
1O20; 

A  railway  company  can,  unless  pre- 
vented by  contract,  make  schedules, 
create  rules,  and  prescribe  h^nsfer 
points. 

Heidegger  v.  Metropolitan  Street  R. 
Ca  142  Mo.  App.  335,  126  S.  W.  990; 
Diyden  v.  St  Louis  Transit  Co.  120  Mo. 
App.  424,  96  S.  W.  1044;  Hampe  v. 
Pittsburg  &  B.  Traction  Co.  165  Pa. 
468, 30  Atl.  931 ;  Central  of  Georgia  R. 
Co.  V.  Ashley,  169  Ala.  145,  48  So.  981; 
Kelly  V.  New  York  City  R.  Co.  192  N. 
Y.  97, 84  N.  E.  669. 


Wood  V.  Seattle,  23  Wash.  1,  52 
I1.R.A.  369.  62  Pac  135;  McGilvra  v. 
Seattle  Electric  Co.  61  Wash.  38,  111 
Pac.  896,  Ann.  Gas.  1912B,  1020;  State 
ex  rel.  Tacoma  v.  Tacoma  R.  &  Power 
Co.  61  Wash.  507.52  LJIA.(N.S.)  720, 
112  Pac  506;  State  ex  rel.  Seattle  v. 
Seattle  Electric  Co.  71  Wash.  213,  43 
L.RA..(N.SO  172,  128  Pac.  220;  Peter- 
son V.  Tacoma  R.  &  Power  Co.  60  Wash. 
406, 140  Am.  St.  Rep.  936,  111  Pac.  338. 

The  order  not  only  violates  article  1, 
§  10,  of  the  Constitution  of  the  United 
States,  but  also  the  14th  Amendment. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Wis- 
consin, 238  U.  S.  491,  69  L.  ed.  1423, 
L.R.A.1916A,  1133,  P.U.R.1916A,  706, 
85  Sup.  Ct  Rep.  869;  Northern  P.  R. 
Co.  V.  North  Dakota,  236  U.  S.  585,  59 
L.  ed.  735,  L.R.A,1917F,  1148.  P.U.R. 
1915C.  277,  35  Sup.  Ct  Rep.  429,  Ann. 
Gas.  1916A.  1;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Smith.  173  U.  S.  684,  43  L.  ed. 
858, 19  Sup.  Ct.  Rep.  565 ;  Gi  efit  North- 
em  R.  Co.  V.  Minnesota,  238  U.  S.  340, 
59  L.  ed.  1837,  P.U.R.1915D,  701,  35 
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Sup,  Ct  Rep.  753;  Norfolk  &  W.  R.  Co. 
V.  Conley,  236  U.  S.  605,  59  L.  ed.  745. 
P.U.R.1915C,  293,  36  Sup.  Ct.  Rep.  437; 
Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510-528,  56 
L.  ed.  863-869,  32  Sup.  Ct.  Rep.  535; 
Interstate  Commerce  Commission  v. 
Union  P.  R.  Co.  222  U.  S.  541-549,  56 
L.  ed.  308-312,  32  Sup.  Ct.  Rep.  108; 
Wilmington  City  R.  Co.  v.  Taylor,  198 
Fed.  159;  Union  P.  R.  Co.  v.  Public 
Utilities  Commission,  95  Kan.  604, 
P.U.R.1915D,  377,  148  Pac.  667. 

Such  order  is  unreasonable  and  there- 
fore invalid  under  the  statute. 

Union  P.  R.  Co.  v.  Public  Utilities 
Commission,  supra;  Railroad  Commis- 
sion V.  Houston  &  T.  C.  R.  Co.  90  Tex. 
340,  38  S.  W.  747;  Detroit  &  M.  R.  Co. 
V.  Michigan  R.  Commission,  171  Mich. 
335,  137  N.  W.  329;  Louisiana  R.  & 
Nav.  Co.  V.  Railroad  Commission,  131 
La.  387,  59  So.  820 ;  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  V.  Railroad  Commis- 
sion, 136  Wis.  146,  17  L.RJl.(N.S.) 
821,  116  N.  W.  905. 

Appellant's  voluntary  operation  of  a 
through  car  over  more  than  one  fran- 
chise route  is  no  justification  for  an 
order  requiring  the  operation  of  a 
through  car  over  several  routes. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U,  S.  684,  697,  43  L.  ed.  858,  864, 
19  Sup.  Ct.  Rep.  665;  Minneapolis  v. 
Minneapolis  Street  R.  Co.  216  U.  S.  417, 
435,  54  L.  ed,  269,  271,  30  Sup.  Ct.  Rep. 
118;  Wilmington  City  R.  Co,  v,  Taylor, 
198  Fed.  159;  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  698,  59 
L.  ed.  735,  742,  L.R.A.1917F.  1148, 
P.U,R.1915C,  277,  S5  Sup.  Ct.  Rep.  429, 
Ann.  Cas.  1916A,  1. 

Messrs.  W.  V.  Tanner,  Attorney 
General,  Hance  H.  Cleland,  Assistant 
Attorney  General,  and  Adair  Rembert, 
for  respondents : 

The  police  power  of  the  state  cannot 
be  bartered  away  by  the  municipality, 
and  the  order  is  not  an  impairment  of  a 
contract. 

State  ex  reL  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  272,  63  L.  ed.  176,  182,  29 
Sup.  Ct,  Rep.  60 ;  Portland  R.  Light  & 
'  P.  Co,  V.  Portland,  201  Fed.  119 ;  Free- 
port  Water  Co.  v.  Freeport,  180  U.  S. 
687,  46  L.  ed.  679,  21  Sup.  Ct.  Rep.  493; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  U.  S.  174,  59 
L.  ed,  1254,  P.U.R.1915D,  591,  35  Sup. 
Ct.  Rep.  820;  Vicksburg  v.  Vicksburg 
Waterworks  Co.  206  U.  S.  496,  61  L. 


ed.  1165,  27  Sup.  Ct.  Rep.  762;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418 ;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77;  SeatUe  Elec- 
tric Co.  V.  Seattle,  78  Wash.  203,  138 
Pac.  892;  Spokane  v.  Spokane  &  I.  E. 
R.  Co.  75  Wash.  651,  135  Pac.  636;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light 
&  H.  P.  &  Mfg.  Co,  115  U.  S.  650-671, 
672,  29  L.  ed.  616-524,  6  Sup.  Ct.  Rep. 
262;  Old  Colony  Trust  Co.  v.  Omaha, 
230  U.  S.  100,  114,  57  L.  ed.  1410,  1416, 
33  Sup.  Ct.  Rep.  967 ;  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S. 
266,  53  L.  ed.  176,  29  Sup.  Ct.  Rep.  60. 

The  order  is  a  valid  and  reasonable 
exercise  of  the  police  power. 

Tacoma  v.  Boutelle,  61  Wash.  434, 
112  Pac.  661 ;  Twenty-Second  Ward  Ad- 
vancement Asso.  V.  Milwaukee  Electric 
R.  &  Light  Co.  (Wis.)  P.U.R.1915A, 
168 ;  Kelley  v.  Bangor  R.  &  Electric  Co. 
(Me.)  P.UJC.I915C,  498. 

The  police  power  may  relate  to  mat- 
ters of  the  public  convenience,  as  'mil 
as  to  its  health  and  morals. 

Chicago,  B.  &  Q.  R.  Co.  v.  Hlinols, 
200  U.  S,  561,  593,  60  L.  ed.  696,  609, 
26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1176; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  178 
U.  S.  285,  300,  43  L.  ed.  702,  707,  19 
Sup.  Ct.  Rep.  465;  State  v.  Towessnut^ 
89  Wash.  478,  164  Pac.  805. 

The  order  is  reasonable  in  requiring 
the  service,  although  the  change  would 
entail  some  expense  and  the  earnings 
would  not  be  increased. 

St.  Louis  &  S.  F.  R.  Go.  v.  Gill,  156 
U.  S.  649,  89  L.  ed.  667, 16  Sup.  Ct.  Rep. 
484;  Wisconsin,  H.  &  P.  B.  Co.  v.  Ja- 
cobson,  179  U.  S.  287,  46  L.  ed.  194,  21 
Sup.  Ct  Rep.  115;  Grand  Trunk  B.  Co. 
V.  Michigan  R.  Commission,  281  U.  S. 
457,  68  L.  ed.  310,  34  Sup.  Ct  Rep.  152; 
Pennsylvania  Co.  v.  United  States,  236 
U.  S.  361,  69  L.  ed.  616,  P.U.R.1915B, 
261,  36  Sup.  Ct.  Rep.  870;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commission,  206  U.  S.  1,  61  L. 
ed.  933,  27  Sup.  Ct  Rep.  686,  11  Ann. 
Cas.  398;  Missouri  P.  R.  Co.  v.  Kansas, 
216  U.  S,  262,  54  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Bep.  418. 

The  order  does  not  violate  the  14th 
Amendment 

Minnesota  Rate  Gases  (Simpson  v. 
Shepard)  230  U.  S.  352,  67  L.  ed.  1511, 
48  L.R.A.(N.S,)  1161,  33  Sup.  Ct  Rep. 
729,  Ann.  Cas.  1916A,  18. 

Morris,  J.,  delivered  the  opinion 
of  the  court: 
Appeal  from  a  judgment  of  the 
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superior  court  affirming  an  order  of 
the  Public  Service  Commission  af- 
fecting the  service  on  appellant's 
Twenty-third   avenue  line,  in  the 
city  of  Seattle.    This  line  is  a  cross- 
town  line,  running  north  and  south 
between    the    Lake  Washington 
canal  on  the  north  and  Jackson 
street  on  the  south.    It  crosses  or 
intersects  east  and  west  lines  of  the 
appellant  at  Jackson  street,  Yesler 
way.   East    Union    street.  East 
Cherry  street,  and  Madison  street. 
North  of  Madison  street,  extending 
south  from  the  canal,  is  a  residen- 
tial section  known  as  Interlaken. 

In  November,  1913,  a  complaint 
was  filed  with  the  Public  Service 
Commission  on  behalf  of  the  resi- 
dents of  this  district,  reciting  that 
the  service  furnished  by  the  Puget 
Sound  Traction,  Li|^t,  &  Power 
Company  was  inadequate  and  in- 
sufficient on  its  Twenty-third  ave- 
nue line,  in  that  a  large  portion  of 
the  pnbUc  patronizing  this  line  had 
no  occasion  to  go  south  of  Madison 
street  save  for  the  purposes  of 
transportation  to  and  from  the  busi- 
ness section  of  the  city;  that  the 
shortest  and  most  convenient  route 
for  this  traffic  for  the  residents  of 
the  Interiaken  district  is  south  on 
the  Twenty-third  avenue  line  to 
Madison  street,  thence  by  transfer 
to  the  Madison  street  line,  along  and 
over  which  they  would  be  brought 
to  the  business  section  of  the  city; 
that  this  transfer  involves  delay 
and  inconvenience  which  could  be 
eliminated  by  diverting  the  Twenty- 
third  avenue  cars  at  Madison  street 
and  routing  them  from  that  point 
west  along  the  Madison  street  line 
into  the  city,  thus  giving  a  direct 
service  instead  of  a  transfer  serv- 
ice. Citation  was  issued  to  the 
traction  company,  which  appeared. 
A  hearing  was  had,  and,  on  No- 
vember 11,  1914,  the  Cohunission 
entered  its  order,  finding  that  the 
service  on  the  Twenty-third  avenue 
line  as  then  provided  by  transfer  at 
Madison  street  was  adequate  and 
snflicient,  and  enabled  the  com- 
plainants to  reach  the  business  sec- 
tion of  the  city  without  undue  de- 
6  A.L.E.— 3. 


lay  or  material  inconvenience,  and, 
so  finding,  dismissed  the  complaint. 
In  February,  1915,  the  Commission 
vacated  the  order  of  November  11, 
1914,  and  granted  a  .  rehearing,  and 
on  December  27,  1915,  the  Commis- 
sion entered  the  following  order: 
"It  is  ordered  that  the  respondent 
company,  within  sixty  days  after 
the  date  of  the  service  of  this  order, 
route  the  cars  on  Twenty-third 
avenue  north,  between  the  hours  of 
7  and  9  in  the  morning  and  5  and  7 
in  the  evening,  down  Madison  street 
to  the  business  section  of  the  city, 
said  cars  to  be  operated  at  the  same 
intervals  as  now  operated  by  the 
Twenty-third  avenue  line  north  of 
Madison  street;  that  respondent 
company  operate  between  Madison 
street  and  Jackson  street,  during 
said  period  of  time,  a  shuttie  serv- 
ice." I 

This  is  the  order  complained  of. 
The  finding  upon  which  this  order 
is  based  recites,  as  the  only  inade- 
quacy of  service  found  by  the  Com- 
mission,  the  wait  incidental  to  the 
transfer  at  Madison  street.  No 
finding  is  made  that  the  company 
did  not  operate  a  sufficient  numbcor 
of  cars  on  the  Twenty-third  avenue 
line  to  take  care  of  the  tn^c,  or 
that  the  service  was  inadequate  in' 
any  respect  other  than  in  the  trans- 
fer at  Madison  street.  The  only 
question  we  have  to  determine  Is  the 
reasonableness  of  this  order. 

In  opposition  to  the  making  of 
this  order,  it  is  shown  on  behalf  of 
the  traction  company  that  it  will 
necessitate  an  expense  of  $7,100  to 
make  the  necessary  track  changes 
at  Madison  street.  The  complain- 
ants say  this  figure  is  excessive. 
(This  record  was  made  in  January, 
1914) .  It  is  also  shown  that  it  will 
necessitate  an  additional  operating 
expense  of  from  $5,000  a  year,  ad- 
mitted by  the  complainants,  to 
$19,000  a  year,  claimed  by  the 
traction  company.  It  is  also  shown 
that  the  grades  on  Madison  street, 
over  which  the  rerouted  Twenty- 
third  avenue  cars  would  pass  in 
complying  with  this  order  are  such, 
between  certain  streets,  that  cats: 
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must  have  a  required  clearance  to 
insure  safety  of  operation;  that  this 
condition  would  become  more  ag- 
gravated  with  the  increased  service 
on  Madison  street,  as  the  districts 
now  served  by  the  lines  operated 
upon  that  street  become  more  dense- 
ly populated,  and  that  adding  an 
additional  service  route  would  be 
unwise  from  the  standpoint  of 
safety.  The  effect  would  also  be  to 
disturb  and  slow  up  an  already 
congested  down-town  condition, 
thus  detrimentally  affecting  service 
on  other  lines. 

The  Twenty-third  avenue  line  is 
operated  at  a  loss,  the  cost  Iseing  15 
cents  per  car  mile  and  the  revenue 
11  cents  per  car  mile.  The  entire 
street  car  system  of  appellants, 
durinff  the  years  1913  and  1914» 
earned  a  net  return  of  less  than  4 
per  cent.  It  is  contended  by  ap- 
pellants that  the  showing  for  the 
subsequent  years  is  approximately 
2J  per  cent.  Whether  or  not  these 
are  the  true  figures,  it  is  probably 
less  than  the  4percent  of  the  prior 
years. 

Viewing  these  facts,  it  seems  to 
us  that  the  order  complained  of  is 
unreasonable.  The  only  reason 
given  is  the  inconvenience  of  the 
patrons  of  the  Twenly-third  avenue 
line  north  of  Madison  street.  Resi- 
dents of  outlying  districts  of  large 
cities  must  anticipate  some  incon- 
venience in  reaching  the  business 
section  of  the  city.  Every  cross- 
town  line  cannot  be  made  a  trunk 
line  giving  direct  and  quick  service. 
Residents  of  such  cities  are  likely 
to  encounter  some  inconvenience  in 
traveling  from  one  portion  of  the 
city  to  another,  and  the  mere  change 
of  cars  at  some  transfer  point  is 
not  such  an  inconvenience  as  will 
necessitate  a  change  of  operative 
conditions  under  the  circumstances 
here  shown. 

A  similar  case  is  that  of 
Heidegger  v.  Metropolitan  Street 
B.  Co.  142  Mo.  App.  835,  126  S.  W. 
!r90,  where  the  street  car  company 
sought  to  change  its  service  in  a 
given  locality  from  a  continuous 
one-line  service  to  a  service  requir- 


ing a  change  of  cars.  The  change 
was  objected  to  upon  the  same 
grounds  as  here  urged.  The  court 
sustained  the  right  to  make  the 
change,  on  the  ground  that  the  in- 
convenience to  the  traveling  public 
was  of  itself  insufficient  to  defeat 
the  proposed  change. 

In  McGilvra  v.  Seattle  Electric 
Co.  61  Wash.  38,  111  Pac.  896,  Ann. 
Cas.  1912B,  1020,  the  principle  here 
involved,  so  far  as  it  affects  the 
right  of  a  street  car  company  to  es- 
tablish transfers,  was  before  the 
court  It  was  there  held  that  such 
rights  exist,  though  it  might  cause 
some  inconvenience  to  the  traveling 
public,  quoting  from  the  Heidegg^ 
Case  with  approval,  and  citing  Peo- 
ple ex  rel.  Linton  t.  Brooklyn 
Heights  R.  Go.  69  App.  Div.  549,  75 
N.  Y.  Supp.  202.  From  one  aspect 
of  the  case  it  would  seem  that  the 
McGilvra  Case  and  the  principle 
upon  which  it  rests  are  controlling 
as  against  the  reasonableness  of 
this  order.  Considering  the  case, 
however,  in  all  its 
phases,   and   hav-  ™*?iJS;2r 
ing  regard  to  the '  powe»  to  «hMMw 
power  delegated  to  SS2t"?.Si. 
the  Public  Service 
Commission,  the  unreasonableness 
of  the  order  is  apparent.  In  con- 
sidering   the    reasonableness  of 
an  order  of  the  Public  Service 
Commission    directing    an  addi- 
tional service  on  the  part  of  a 
public  service  corporation,  consid- 
eration must  be  given  both  to  the 
carrier  and  the  public.  The  carrier 
is  entitled  to  a  reasonable  compen- 
sation for  the  sery-  ^^^^  ,^„^,, 
ice;  the  public  is  -r»te»- 
entitled  to  a  service 
that  will,  within  reasonable  Umit^, 
meet  its  needs,  subject,  on  the  part 
of  the  carrier,  to 
the       qualification  -flSKr  ** 
that,  having  devot- 
ed its  property  to  a  public  use,  it 
must  accept  all   reasonable  con- 
ditions of  such  use,  and  to  a  cer- 
tain   extent    subordinate  its  in- 
terests to  that  of  the  public  it 
serves.    Puget  Sound  Electric  R. 
Co.  v.  Railroad  Commission,  65 
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Wash.  75.  117  Pac.  739,  Ann.  Caa. 
1913B.  763.    The  rights  of  the  car- 
rier are  at  all  times  subject  to  the 
power  of  the  state  to  prescribe  rules 
and  regulations,  the  effect  of  which 
vQl  bring  a  fair  remuneration  to 
the  carrier  for  the  required  service 
and  secure  substantial  service  to 
the  public  in  like  cases. 

*'But,  broad  as  is  the  power  of 
regulation,  the  state  does  not  enjoy 
the  freedom  of  an  owner.  The  fact 
that  the  property  is  devoted  to  a 
public  use  on  certain  terms  does  not 
justify  the  requirement  that  it  shall 
be  devoted  to  other  public  purposes, 
or  to  the  same  use  on  other  terms, 
or  the  imposition  of  restrictions 
that  are  not  reasonably  concerned 
with  the  proper  conduct  of  the  busi- 
ness, accordhig  to  the  undertaking 
which  the  carrier  has  eicpressly  or 
impliedly  assumed.  .  .  .  The 
public  interest  cannot  be  invoked  as 
a  justification  for  demands  which 
pass  the  limite  of  reasonable  pro- 
tection, and  seek  to  impose  upon  the 
carrier  and  its  property  burdens 
that  are  not  incident  to  its  engage- 
ment." Northern  P.  R.  Co.  v.  North 
Dakota.  236  U.  S.  586,  69  L.  ed.  735, 
LJt.A.1917F,  1148,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Bep.  429,  Ann. 
Gas.  1916A,  1. 

There  is  a  broad  distinction  be- 
tween a  service  that  is  required  to 
meet  the  needs  of  the  public  or  of  a 
given  community,  and  requiring  a 
service  to  satisfy  the  convenience  of 
a  community.  In  the  first  instance, 
the  carrier,  by  reason  of  its  public 
character  and  the  rights  it  derives 
from  the  public,  must  subject  itself 
to  all  reasonable  necessities  of  pub- 
lic service  and,  for  this  purpose, 
must  subordinate  its  interests  to  the 
necessities  of  the  public.  In  the 
second  instance,  the  carrier  cannot 
be  required  to  satisfy  the  conven- 
ience of  the  public 
at  any  considerable 
loss  to  itself;  espe- 
cially when,  as  here,  the  service 
rendered  is  adequate  for  the  needs 


but,  in  some 
convenient  a 


re- 
I  it 


•I  pBblie. 


.  of  the  situation, 
spects,  is  not  as 
might  be. 

While  the  mere  incurring  of  a 
pecuniary  loss  in  carrying  out  an 
order  to  furnish 
certain  facilities  in 
the  line  of  the  car- 
rier's duty  does  not 
of  itself  give  rise  to 
the  conclusion  of  unreasonableness, 
the  fact,  however,  that  the  furnish- 
ing of  the  required  facilities  will 
"occasion  an  incidentel  pecuniary 
loss,  is  an  important  criteria  to  be 
taken  into  view  in  determining  the 
reasonableness  of  the  order.  .  .  . 
As  the  duty  to  furnish  necessary 
facilities  is  coterminous  with  the 
powers  of  the  corporation,  the  obli- 
gation to  discharge  that  duty  must 
be  considered  in  connection  with 
the  nature  and  productiveness  of 
the  corporate  business  as  a  whole, 
the  character  of  the  services  re- 
quired, and  the  public  need  for  its 
performance."  Atlantic  Coast  Line 
B.  Co.  V.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  27,  51  L. 
ed.  933,  945,  27  Sup.  Ct.  Bep.  585, 
11  Ann.  Cas.  S98. 

These  observations  lead  us  to  the 
conclusion  that  the  order  com- 
plained of  is,  under  all  the  adOTecting 
circumstances,  imreasonable.  The 
judgment  sustaining  the  same  is 
reversed. 

Mount,  Parker,  Chadwick,  and 

FuUerton,  JJ.,  concur. 

Holcomb,  J.,  dissents. 

Webster,  J.,  dissenting: 

The  superior  facilities  of  the  Pub- 
lic Service  Commission  for  deter- 
mining matters  of  this  character 
should  entitle  ite  orders  to  great 
weight,  and  the  courts  should  not 
overturn  them  except  in  clear  cases. 
In  my  judgment,  fhe  evidence  does 
not  warrant  the  conclusion  that  the 
order  in  question  is  unreasonable;  I 
therefore  dissent 

EUis,  Ch.  J.,  and  Main,  J.,  concur 
with  Webster,  J. 
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Poinr  of  Public  Serrice  Commitwon  with  reipect  lo  ngolatioii  of  itrieot 

nuhrayt. 


L  bitrodnctoryf  S6. 
II.  Joriadietion  generally,  S6. 

III.  Joriadietion  as  ^ected  by  powen  of 

mnnicipali^: 

a.  In  general,  87. 

b.  BeqiDirement  of  municipal  eon- 

aont  to  oonstmetion,  42. 
9.  Municipally   ownod  railwayi 
43. 

IV.  Joriadietion  as  affected  by  rights 

under  franchise  or  contract,  44. 
V.  Jorisdiction  in  respect  to  particular 
matters: 

a.  Original  construction,  60. 

b.  Extension,  63. 

e.  Abandonment,  65. 

/.  Introductory. 

In  recent  years,  the  legislatures  of 
many  states  have  enacted  laws  creat- 
ing public  service  commissions,  or 
similar  bodies,  and  have  vested  them 
with  the  general  sopervision  and  coa- 
trol  of  public  service  corporations. 
The  nature  and  extent  of  the  powers 
conferred  on  such  commissions  nece»> 
sarily  depend  on  the  terms  of  the  par- 
ticular statutes.  This  note  is  intended 
to  treat  the  cases  dealing  with  the  na- 
ture and  ttctent  of  the  powers  of  com- 
missions or  similar  bodies  over  street 
railways,  in  regard  to  location,  con- 
struction, fiscal  management,  opera- 
tion, etc.,  and  the  extent  of  these  pow- 
ers as  affected  by  the  rights  of  local 
authorities  or  rights  under  franchise 
contracts.  Cases  dealing  with  the 
method  of  procedure  before  the  com- 
mission and  the  manner  of  enforce- 
ment of  its  orders  are  excluded,  as 
these  matters  are  not  affected  by  the 
nature  of  the  public  utility  subject  to 
regulation. 

II,  Juriadtetion  ffenerally. 

The  creation  of  public  service  com- 
missions or  like  bodies,  and  their  ju- 
risdiction and  power  over  public  serv- 
ice corporations,  being  entirely  of  stat- 
utory origin,  the  statute  must  be 
looked  to  in  order  to  determine  the  na- 
ture and  extent  of  the  power  con- 
ferred over  any  particular  public  util- 
ity. In  many  jurisdictions,  street  rail- 


V.— continued. 

d.  GtoBsIngs,  66. 

e.  Operation  generally,  68. 

f.  Rates  and  fares,  60. 

g.  Equipment  of  ears,  68. 

h.  Tracks  or  paving,  6S. 

i.  Bridges,  64. 

j.  Motive  power,  66. 
k.  Fiscal  management,  66. 
L  Sale,,  consolidation,-  or  raor- 
ganizatiijn,  69. 
TI.  Reasonableness  of  regulation: 

a.  In  general,  69. 

b.  Operation  and  equipment,  70. 
c  Rates  and  fares,  73. 

VIL  Review,  76. 

way  corporations  are  specifically  In- 
cluded, by  the  terms  of  the  statute, 
among  those  utilities  made  subject  to 
the  control  and  supervision  of  the  com- 
mission. And  it  is  too  well  established 
that  a  street  railway  comes  within  the 
meaning  of  the  terms,  "common  car- 
rier," "public  service  corporation," 
and  '^public  utility,"  as  used  in  other 
statutes,  to  justify  the  citation  of  au- 
thorities. 

However,  where  the  term  "rail- 
roads" was  used  in  the  statute  to  de- 
scribe til&e  pablie  service  corporations 
over  which  the  commission  should  ex- 
ercise its  control  and  supervision,  it 
has  been  held  that  street  railways 
were  excluded  from  the  jurisdiction 
of  the  commission  unless  specifically 
included  by  other  provisions  of  the 
statute.  Ridlroad  Comrs.  v.  Market 
Street  R.  Co.  (1901)  132  Cal.  677,  64 
Pac  1065,  wherein  it  was  held  that  the 
Board  of  Railroad  Commissioners  of 
California  had  no  authority  over  street 
railways  under  the  section  of  the  Con- 
stitution (§  22,  art.  12)  defining  the 
duties  and  jurisdiction  of  the  Com- 
missioners. By  this  section  it  is  pro- 
vided that  the  Commissioners  should 
have  the  power  to  establish  rates  of 
charges  for  the  transportation  of  pas- 
sengers and  freight  by  "railroad  and 
other  transportation  companies."  It 
was  insisted  that  the  term,  "oth- 
er transportation  companies,"  was 
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broad  enough  to  include  street  rail- 
ways, but  it  was  held  that,  unless  spe- 
cifically named,  street  railways  could 
not  be  said  to  be  included  in  either 
the  word  "railroad/*  or  the  term, 
^other  transportation  companies,"  as 
nsed  in  the  Constitution. 

And  in.Denison  &  S.  R.  Co.  v.  Rail- 
road Commission  (1902)  96  Tex.  671, 
69  S.  W.  62,  it  was  held  that  the  court 
had  no  power  to  compel  the  Railroad 
Commission  to  take  jurisdiction  of  an 
application  of  a  street  railway  for  the 
^iDval  of  a  proposed  bond  issue,  the 
decision  of  the  Commission  that  its  au- 
tliorify  under  the  statute  did  not  ex- 
tend to  street  railways  beinff  fliisl  and 
conclusive  on  the  court, 

In  Kansas,  prior  to  the  Act  of  1907 
(Laws  1907,  chap.  267,  §  1)  the  juris- 
diction of  the  Board  of  Railroad  Com- 
missioners was  limited  to  railroads 
operated  ateam.  Kansas  City,  O.  B. 
ft  Electric  R.  Co.  v.  Railroad  (Ilomrs. 
(1906)  73  Kan.  168,  84  Pac.  755.  But 
by  that  act  its  jurisdiction  was  extend- 
ed to  electric  lines,  except  that,  where 
such  line  was  operated  exclusively 
within  a  county,  its  power  was  limited 
to  the  resulation  and  control  of  cross- 
ings over  another  railroad.  State  ex 
rd.  Dawson  Parsons  Street  R.  & 
Electrical  Co.  (1909)  81  Kan.  430,  28 
LJl.A.(NJS.)  1082,  105  Pac.  704. 

By  the  statute  creating  the  Ken* 
tucky  Railroad  Commission,  street 
railways  were  expressly  excepted  from 
its  jurisdiction.  Louisville  &  N.  R.  Co. 
V.  Bowling  Green  R.  Co.  (1901)  110 
Ky.  788.  63  S.  W.  4. 

The  authority  of  the  state  to  control 
and  regulate  public  service  corpora- 
tions  being  unquestioned,  it  may  dele- 
gate this  power  to  duly  constituted 
bodies,  and  therefore  the  legislature 
violates  no  constitutional  limitations 
by  empowering  a  Commission  to  exer- 
cise control  and  supervision  over 
street  railway  corporations,  such  a 
delegation  not  involving  the  exercise 
of  the  exclusive  power  of  lawmaking, 
which  a  legislature  cannot  part  with. 
Portland  R.  Ligrbt  ft  P.  Go.  v.  Railroad 
Commission  (1918)  229  U.  S.  897.  67  L. 
ed.  1248,  33  Sup.  Ct.  Rep.  820,  affirming 
fl909)  56  Or.  468,  105  Pac.  709,  109 
Pac.  273;  Ex  parte  Birmingham  (1917) 


—  Ala.  — ,  P.U.R.1917C,  667,  74  So. 
51;  Connecticut  Go.  v.  Norwalk  (1915) 
89  Conn.  528,  P.U.R.1915E,  490,  94  Atl. 
992;  State  ex  rel.  St  Joseph  R.  Light 
&  P.  Co.  V.  Public  Service  Commission 
(1917)  272  Mo.  645,  P.U.R.1918B.  767, 
199  S.  W.  999.  As  said  in  Ex  parte 
Birmingham  (1917)  —  Ala. — ,  P.U.R. 
1917C,  667,  74  So.  51:  "Commis- 
sions with  like  powers  are  no  nov- 
elty. We  follow  a  well-beaten  path 
when  we  hold  that  the  legislature  had 
not,  by  this  act,  delegated  any  part 
of  that  constitntional  and  prerogative 
power  which  is  peculiarly  its  own;  it 
has  not  delegated  any  power  strictly 
and  exclusively  legislative.  It  has 
committed  discretion  and  judgment  to 
the  Commission;  but  snch  delegations 
of  administrative  fanetion  and  autiior- 
ity  which  tiie  legislature  might  itself 
exercise  are  common,  and  neeessuy  to 
our  scheme  of  government  McNiell 
V.  Sparkman  (1913)  184  Ala.  96,  63 
So.  977.  The  distinction  between  the 
delegable  and  nondelegable  powers  of 
the  legislature  is  thus  well  stated  by 
the  supreme  court  of  Pennsylvania,  in 
Locke's  Appeal  (1873)  72  Pa.  498,  13 
Am.  Rep.  716:  'The  legislature  cannot' 
delegate  its  power  to  make  a  law;  but 
it  can  make  a  law  to  delegate  a  power 
to  determine  some  fact  or  state  of 
'  things  upon  which  the  law  makes,  or 
intends  to  make.  Its  own  action  de- 
pend."' 

Ill,  Jurisdiction  aa  affected  hy  potvers 
of  munMpalitif. 

a.  In  general. 

As  a  general  rule,  the  power  given 
by  statute  to  public  service  commis- 
sions or  similar  bodies,  to  supervise 
and  control  street  railway  corpora- 
tions, supersedes  the  power  of  munic- 
ipalities to  regulate  such  corporations, 
except  where  specifically  preserved  to 
them.  Portland  R.  Light  &  P.  Co.  v. 
Portland  (1914)  210  Fed.  667;  PUGBT 
Sound  Traction,  Light,  &  P.  Co,  v. 
Reynolds  (reported  herewith)  ante, 
IS,  affirming  (1915)  223  Fed.  871; 
State,  Phillipsburg,  Prosecutor,  v. 
Public  UtlUty  Comrs.  (1918)  86  N.  J. 
L.  141.  88  Atl.  1096;  Seattle  Electric 
Go.  V.  Seattle  (1914)  78  Wash.  208. 138 
Pac  892. 
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In  Portland  R.  Light  &  P.  Co.  v. 
Portland  (Fed.)  supra,  the  coart,  hold- 
insT  that  s  municipality  had  no  power, 
after  the  passage  of  a  statute  vesting 
in  the  Public  Utility  Commission  the 
control  and  supervision  of  rates  to  be 
charged  by  public  utilities,  to  fix  by 
ordinance  the  rates  to  be  charged  by 
a  street  railway  company,  said:  "The 
right  to  regulate  rates  of  public  serv- 
ice coTpbrations  is  a  governmental 
powor  vested  in  the  state  in  its  sover- 
eign Capacity.  It  may  be  exercised  by 
the  state  directly  or  through  a  com- 
mission appointed  by  it,  or  it  may  dele- 
gate such  power  to  a  municipality. 
But  I  do  not  understand  that  a  mu- 
nicipality may  assume  to  itself  such 
power,  without  the  consent  of  the 
state,  where  there  is  a  general  law  on 
the  subject  emanating  from  the  entire 
state.  It  is  true  that  under  the  Oregon 
system  the  legal  voters  of  every  city 
or  town  are  given  power  to  enact  and 
amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws 
of  the  state.  But  this  does  not  au- 
thorize the  people  of  a  city  to  amend 
;t8  charter  so  as  to  confer  upon  the 
municipality  powers  beyond  what  are 
purely  municipal,  or  inconsistent  with 
a  general  law  of  the  state,  consti- 
tutionally enacted.  .  .  .  The  regula- 
tion of  fares  to  be  charged  by  public 
service  corporations  is  not  primarily 
a  municipal  matter,  but  is  a  sovereign 
right  belonging  to  the  state  in  its 
sovereign  capaciiy.  All  authority  over 
the  subject  must  emanate  from  the 
state.  The  effect  of  the  amendment 
to  the  charter  of  the  city  of  Portland 
is  an  attempt  to  ignore  the  state  au- 
thority and  to  assume  sovereign  rights 
superior  and  contrary  to  the  expressed 
will  of  the  state  as  manifested  in  its 
legislation.  If  the  amendment  is  valid 
and  takes  the  public  utilities  within 
the  city  of  Portland  out  of'the  opera- 
tion of  the  Public  Utility  Act  and  the 
jurisdiction  of  the  Commission  created 
by  it,  then  every  municipality  in  the 
state  may  amend  its  charter  with 
like  effect,  and  the  Public  Utility  Act 
will  become  a  useless  and  emasculated 
piece  of  legislation,  the  will  of  the 
entire  people  as  expressed  therein  be 
practically  ignored,  and  the  people  of 


a  part  of  the  state  become  greater 
than  the  whoje.  The  Public  Utility 
Act  was  not  passed  by  the  legislature, 
bat  approved  by  a  majority  of  the  peo- 
ple on  a  referendum  vote.  It  is,  there-i 
fore,  the  expressed  will  of  the  sover- 
eign power  of  the  state,  concerning  a 
subject  over  which  it  has  jurisdiction, 
and  it  cannot  be  amended  or  abrogated 
by  the  people  of  a  particular  or  given 
locality.  The  purpose  was  to  provide 
a  uniform  sjrstem  throughout  Ue  en- 
tire state  for  l^e  control  and  regula- 
tion of  public  utilities,  and  fixing  the 
rates  to  be  charged  by  them,  and  to 
create  a  tribunal  for  that  purpose.  It 
is  true  the  Public  Utility  Act  does 
recognize  the  authority  of  municipali- 
ties over  public  service  corporations 
within  its  boundaries  for  certain  pur- 
poses, but  not  in  the  matter  of  r^ulat- 
ing  or  prescribing  rates  or  fares.  That 
power  is  vested  alone  in  the  Public 
Service  Commission.*' 

And  in  State,  Phillipsburg,  Prose- 
cutor, v.  Public  Utility  Comrs.  (1913) 
86  N.  J.  L.  141,  88  Atl.  1096,  it  was 
said ;  "The  power  thus  conferred 
.  .  .  quite  manifestly  was  that  of 
police  regulation,  being  concerned 
with  the  control  and  regulation  of  its 
streets  in  the  interest  of  the  traveling 
public.  The  contention,  therefore, 
that  such  a  power,  once  conceded- by 
the  legislature  to  the  municipality,  is 
incapable  of  modification  or  revoca- 
tion, is  conspicuously  opposed  to  the 
fundamental  doctrine  that  the  police 
power  of  the  state  cannot  be  aliened 
even  by  express  grant." 

Similarly,  in  Seattle  Electric  Co.  v. 
Seattle  (1914)  78  Wash.  203,  138  Pac. 
892,  it  was  held  that  by  the  enactment 
of  the  Public  Service  Commission  Law 
(3  Hem.  &  Bal.  Code,  §§  8626-1  et 
seq.)  the  jurisdiction  of  municipali- 
ties over  street  railways  was  devested 
and  placed  exclusively  in  the  Public 
Service  Commission.  Accordingly  it 
was  held  that  the  city  had  no  power, 
after  the  passage  of  the  statute,  to 
enact  an  ordinance  regulating  the 
number  of  passengers  which  a  ear 
might  carry  and  the  schedule  on  which 
the  car  should  be  run,  as  those  mat- 
ters were  exclusively  within  the  ju- 
risdiction of  the  Commission. 
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In  Troy  v.  United  Traction  Co. 
(1911)  202  N.  Y.  333,  95  N.  E.  769, 
affirming  (1910)  137  App.  Div.  936, 
122  N.  Y.  Supp.  1124,  it  was  held  that, 
as  there  was  no  provision  hi  the  chart- 
er of  a  city  authorizinff  it  to  pass  ordi- 
nances inconsistent  with  the  provi- 
sions of  the  Public  Service  Gommis- 
ftions  Law,  it  had  no  authority  to  pass 
an  ordinance  resrulating  the  schedule 
<tf  a  street  railw^,  which  was  incon- 
sistent with  an  order  relating  to  the 
same  sabjeet-matter  issued  by  the 
Commission. 

In  lUinois  G.  R.  Co.  v.  St  Louis  ft 
N.  E.  B.  Co.  (1906)  126  m.  App.  446, 
it  was  held  that  a  statute  (Rev.  Stat. 
1903,  p.  1479),  giving  the  Board  of 
Railroad  and  Warehouse  Commission- 
ers the  power  to  pass  on  the  sufficiency 
of  a  proposed  crossing  by  a  street  rail- 
way over  the  tracks  of  another  road, 
was  not  invalid  as  invading  the  powers 
conferred  on  municipalities  as  to  their 
streets.  In  that  case  it  was  said :  "True 
it  is  that  the  Commission  may,  in  their 
discretion,  prevent  any  crossing  what- 
ever to  be  made  within  the  limits  of 
a  municipality,  and  if  such  interdictive 
sathority  can  be  said  to  abridge  the 
ezelnsive  jurisdiction  of  a  city  over 
its  streets,  conferred  1^  the  Cities, 
Villages,  and  Towns  Act,  $  209,  must 
be  held  impliedly  to  repeal  or  modify 
such  part  of  such  former  act  as  is  in- 
consistent therewith  or  repugnant 
thereto.  Furthermore,  we  thinic  that 
such  section  may  be  upheld  as  an  ex- 
ercise of  the  inherent  power  of  the 
state  to  enact  all  police  laws  necessary 
and  proper  to  secure  and  protect  the 
life  and  property  of  the  general  public, 
inelading  not  only  those  who  may  be 
residents  of  a  particular  municipality, 
but  all  who  travel  upon  or  intrust 
tiieir  property  to  the  custody  of  rail- 
roads. To  this  extent  the  local  police 
power  of  municipalities  is  clearly  sub- 
ordinate to  that  of  the  state.'*  ' 

In  State  ex  rel.  United  R.  Co.  v.  Pub- 
lic Service  Commission  (1917)  270  Mo. 
429,  P.U.R.1917D,  762, 192  S.  W.  968,  it 
was  held  that,  while  under  the  Consti- 
tution (S  16*  art  9)  cities  were  empow- 
ered to  frame  and  adopt  a  charter  for 
their  government  this  did  not  confer 
llie  right  to  assume  all  powers  the  state 


might  exercise  within  its  limits,  but 
only  those  incident  to  it  as  a  munic- 
ipality, or  which  concerned  matters  of 
purely  local  government  and  that 
therefore  those  provisions  of  the 
charter  of  the  city  of  St  Louis  provid- 
ing that  the  city  should  have  full  con- 
trol over  all  public  utilities,  including 
regulation  of  rates,  condition  of  serv- 
ice, etc.,  were  void,  as  such  powers 
were  not  incidental  to  municipal  gov- 
ernment but  belonged  more  proper^ 
to  the  state.  On  this  point  the  court 
said:  "The  power  of  the  freeholders 
of  the  city  of  St  Louis  in  framing  and 
adopting  the  present  charter  must  be 
held,  when  properly  exercised,  to  have 
been  limited  as  in  the  rule  stated.  The 
control  and  management  of  public 
utilities  had  then  been  provided  for 
by  the  Public  Service  Commission  Act; 
and  such  control  was  not  a  matter  of 
purely  local  w  municipal  concern,  but 
one  subject  to  the  state  legislative 
wilL  The  power  having  been  thus 
classified  and  defined,  the  attempt  of 
the  framers  of  the  charter  to  also  pro- 
vide for  such  control  constituted  an 
unwarranted  invasion  of  a  province 
clearly  within  the  purview  of  the  state. 
In  BO  far,  therefore,  as  clause  18  of  §  1 
of  article  1,  and  §  2  of  article  19,  of 
the  present  charter  of  the  city  of  St 
Louis,  attempt  to  provide  for  the  regu- 
lation of  public  utilities,  for  the  man- 
agement and  control  of  which  express 
provision  has  been  made  in  the  Pub- 
lic Service  Act  such  clause  and  sec- 
tions of  said  charter  are  declared  to 
be  inoperative  and  of  no  effect" 

But  where  municipalities  are  invest- 
ed by  the  Constitution  with  legislative 
discretion  to  prescribe  rules,  regula- 
tions, and  rates  of  fare  to  be  observed 
by  street  railway  companies  operating 
whol^  within  the  city,  and  have  exer- 
cised this  power  by  valid  ordinance 
accepted  by  the  company,  a  Commis- 
sion empowered  generally  with  the 
control  and  supervision  of  public  util- 
ities has  no  jurisdiction  in  the  case. 
Com.  ex  rel.  Dowde^  v.  Richmond  &  R. 
River  R.  Co.  (1914)  116  Va.  766,  80 
S.  B.  796. 

,  In  Oklah(nna,  the  general  supervi- 
sion, regulation,  and  control  of  street 
i  railways  is  given  by  the  Constitution 
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(§  19,  art.  9)  to  the  Corporation  Com- 
mission, except  where  a  city,  town,  or 
county  may  be  empowered  by  statute 
to  regulate  street  railways  operated 
wholly  within  their  respective  limits. 
Construing  this  section  of  the  Consti- 
tution, and  the  statute  (Comp.  Laws 
1909,  §  1409)  empowering  cities  and 
towns  to  regulate  street  railways,  but 
omitting  counties,  it  has  been  held 
that  it  is  beyond  the  power  of  a  coun- 
ty board  of  commissioners  to  grant  a 
franchise  to  a  street  railway,  and 
therein  make  terms  relieving  it  from 
the  control  and  Buperrieion  conferred 
on  the  Corporation  Commission  by  the 
Oonstitation.  Tulsa  Street  R.  Co.  v. 
State  (1910)  26  Okla.  559.  110  Pae. 
373.  But  it  has  been  held  that  the 
ordinary  power  given  a  municipality 
over  its  streets  and  highways  for  the 
promotion  of  the  health,  safety,  mor- 
als, and  general  welfare  of  its  inhab- 
itants was  not  contemplated  by  the 
proviso  in  the  Constitution  (§  18,  art 
9),  limiting  the  power  of  the  Corpora- 
tion Commission  where  cities,  towns, 
or  counties  are  given  specific  control 
by  statute  over  public  service  corpora- 
tions operated  within  their  limits. 
Oklahoma  R.  Co.  v.  Powell  (1912)  83 
Okla.  739,  127  Pac.  1080;  Oklahoma  R. 
Co.  State  (1912)  83  Okla.  762,  127 
Pac  108^. 

In  some  instances,  the  control  and 
regulation  of  street  railways  is  pri- 
marily given  to  the  municipalities  in 
which  they  are  located,  subject  to  the 
jurisdiction  of  the  Commission  on  ap- 
peal. Thus  by  statute  (Rev.  Laws 
1902,  chap.  217),  in  Connecticut,  the 
control  belonging  to  municipalities  in 
regard  to  the  use  of  the  highways  by 
street  railways  was  made  subject  to 
the  ultimate  and  supreme  authority  of 
the  Board  of  Railroad  Commissioners. 
Under  this  chapter,  the  municipal  au- 
thorities might  act  as  the  agent  of  the 
state  in  the  exercise  of  that  control, 
but  jointly  with  the  commissioners, 
who  in  some  particulars  might  exer- 
cise the  control  through  original  and 
exclusive  action,  and  might  exercise 
it  in  all  particulars,  either  through 
original  or  appellate  and  final  action. 
New  York,  N.  H.  &  H.  R.  Go.'s  Appeal 
(1908)  80  Conn.  623,  70  Atl.  26.  And 


it  is  further  provided  that,  on  appeal 
to  the  Board  of  Railroad  Commission- 
ers from  an  order  of  a  municipality  re- 
lating to  the  regulation  of  a  street 
railway,  the  Board  hears  the  case  de 
novo,  having  fully  as  much  power  as 
the  municipal!^  in  the  original  pro- 
ceeding, and  it  may  aflSrm,  disaffirm^ 
or  modify  the  order,  or  issue  any  other 
order  that  it  may  <leem  advisable. 
Central  E.  &  Electric  Co.'s  Appeal 
(1896)  67  Conn.  197,  36  Atl.  32;  Hart- 
ford v.  Hartford  Street  R.  Co.  (1903) 
76  Conn.  471,  53  Atl.  1010;  Water- 
burr's  Appeal  (1905)  78  Conn.- 222,  61 
Atl.  547;  Norton  v.  Shore  Line  Elec- 
tric R.  Co.  (1911)  84  Conn.  40,  78  Atl. 
593.  In  Waterbury's  Appeal  (1905)  78 
Conn.  222,  61  Atl.  547,  it  appeared  that, 
on  appeal  to  the  Railroad  Commission 
from  an  order  of  a  municipality  re- 
quiring a  street  railway  company  to 
alter  certain  bridges,  etc.,  as  a  con- 
dition precedent  to  the  constouction 
of  its  line,  the  Gommis&ion  refused  to 
make  any  order  respecting  the  particur 
lar  mode  of  construction  as  fixed  by 
the  municipality,  on  the  ground  that  it 
was  without  power  to  do  so.  Holding 
that  the  power  of  the  Commission,  on 
appeal  to  it,  was  fully  as  great  as  that 
of  the  municipality  originally,  and 
that  it  erred  in  not  passing  on  all  mat- 
ters before  it,  the  court  said :  "In  the 
present  action,  they  had  before  them 
a  written  application  of  a  street  rail- 
way company  desiring  to  construct  its 
railway  on  a  highway  under  the  charge 
of  a  municipality,  to  which  that  munic- 
ipality had  been  made  a  party  and  on 
which  it  had  been  fully  heard.  It 
would  be  doing  violence  to  the  spirit 
if  not  to  the  letter  of  the  statute  to 
hold  that  their  powers  were  lessened 
by  the  fact  that  the  application  came 
to  them  not  in  the  first  instance,  but 
by  way  of  appeal,  and  that  its  original 
purpose  was  simply  to  secure  the  ap- 
proval of  a  location.  When,  to  its  ap- 
^  proval  of  that,  the  municipality  at- 
tached conditions  as  to  tiie  mode  of 
construction,  these  became  an  inci- 
->  dent  of  the  proceeding,  and  it  was 
,  fully  within  the  powers  of  the  Com- 
missioners, after  hearing  all  parties 
in  interest,  to  afiirm,  disaffirm,  or 
modify  the  order  appealed  trom  by  the 
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trolley  company,  as  they  might  deem 
equitable.  Their  order  shows  upon 
its  fftce  that  th^  did  not  think  they 
possessed  tliis  power.  In  view  of  this 
misconception  of  their  functions,  it 
was  proper  for  the  sup^or  court  to 
annul  their  order." 

Under  the  Kansas  Public  Utilities 
Act,  the  Public  Utilities  Commission 
is  given  exclusive  control  of  railways 
which  are  not  principally  confined  in 
their  operation  to  a  given  municipal- 
ity, and  those  so  principally  confined 
are  subject  primarily  to  the  control 
and  regulation  of  the  local  authori- 
ties, with  the  right  of  appeal  to  the 
Commission,  which  may  proceed  in 
court  in  the  name  of  the  state,  to  have 
set  aside  any  ordinance  which  it  has 
declared  to  be  unreasonable.  Re 
Wright  (1918)  102  Kan.  329,  170  Pae. 
28,  wherein  it  was  said:  "The  seem- 
ingly practical  arrangement  has  been 
made  by  the  legislature,  in  accordance 
with  the  doctrine  of  home  rule,  that 
local  affairs  shall  be  under  the  con- 
trol of  local  officers,  but  that  utilities 
which  are  not  principally  confined  in 
their  operations  to  a  given  municipal- 
ify  shall  be  under  the  supervision  of 
the  state  Conmusslon,  and,  as  indicat- 
ed. In  certain  cases  of  local  friction 
the  state  Commission  acts  first  in  a 
sort  of  appellate  capacity,  and  then 
next,  if  necessary,  as  advocate  for  the 
complainants  by  a  proceeding-,  in 
court"  In  that  case,  it  appeared  tiiat 
ihe  reasonableness  of  a  city  ordinance 
requiring  the  local  cars  of  an  Interur- 
ban  railway  operated  exclusively  in 
Uie  city,  to  ran  to  a  given  point  on  Ihe 
main  or  through  track  line  at  certain 
intervals,  was  in  question.  It  was  in- 
sisted that  the  ordinance  related  sole- 
ly to  the  operation  of  the  local  cars, 
the  control  of  which,  under  the  Kansas 
Public  Utilities  Act,  was  vested  pri- 
marily in  the  city.  But  the  court,  hold- 
ing that  as  the  cars  were  operated  on 
the  through  tracks  the  power  to  make 
the  requirement  in  question  was  exclu- 
sively with  the  Public  Utilities  Com- 
mission, said:  "The  property  here  di- 
rectly involved  is,  in  a  physical  sense, 
purely  an  interurbsn  road.  It  is  phys- 
ically impossible  to  separate  or  divide 
the  track  itself  into  one  for  local  and 


another  for  through  purposes.  There 
ia  no  question  that  for  all  through  pur- 
poses the  proper^  and  its  operation 
come  within  the  exclusive  jurisdiction 
of  tiie  state  board.  It  is  equally  clear 
that  these  local  cars  must  be  operated 
so  as  not  to  impair,  impede,  or  destroy 
the  through  service." 

In  New  Hampshire,  by  Laws  1901, 
chap.  76,  original  jurisdiction  over  the 
location  of  the  tracks,  turnouts,  and 
poles  of  a  stoeet  railway  was  given  to 
^e  mayor  and  board  of  aldermen,  with 
the  right  of  appeal  by  any  party  ag« 
grieved  to  the  Board  of  Railroad  Com- 
missioners, whose  decision  as  to  ques- 
tions of  fact  was  made  final.  Boston 
&  M.  R.  Co.  V.  Portsmouth  (1901)  71 
N.  H.  21,  51  Atl.  664. 

It  has  been  held  that  the  Public 
Service  Conunission  did  not  have  the 
authority  to  order  a  street  railway 
company  to  make  certain  yearly  ex- 
tensions to  its  underground  conduits, 
where  the  city  had  the  power  to  com- 
pel the  company  to  place  its  wires  un- 
derground, and  the  road  had  partially 
complied  with  an  ordinance  to  that  ef- 
fect, as  the  right  to  make  such  an  or- 
der rested  with  the  city,  and  it  mi^t 
desire  that  wires  of  o^er  companiM 
be  carried  in  the  same  conduit  so  as 
to  avoid  the  necessity  of  tearing  up 
the  streets  more  than  once.  People  ex 
rel.  United  Traction  Co.  v.  Public  Serv- 
ice Commission  (1915)  167  App.  Div. 
498,  163  N.  Y.  Supp.  S42. 

In  Ex  parte  Birmingham  (1917)  — 
Ala.  — ,  P.UJt.l9l7C,  667,  74  So.  51.  it 
was  held  that  the  provision  in  the  act 
creating  the  Public  Service  Commis- 
sion (Acts  1916,  p.  268),  to  the  effect 
that  the  question  as  to  whether  a  pro- 
posed sale,  conveyance,  or  lease  of  the 
property  and  franchises  of  a  street 
railway  company  was  consistent  with 
the  public  Interest  should  be  deter- 
mined by  the  governing  body  of  the 
municipality  as  well  as  by  the  Commis- 
sion, in  certain  cases,  did  not  affect 
the  duties  and  powers  of  the  Commis- 
sion, but  that  under  the  act  the  Com- 
mission and  the  municipality  each  act- 
ed independently  and  without  refer- 
ence to  each  other. 

In  Ceirtral  R.  &  Electric  Co.*s  Appeal 
(1896)  67  Conn.  197,  36  Atl.  32,  it  was 
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held  that  by  the  Act  of  1895  sole  and 
exclusive  jurisdiction  was  given  the 
Railroad  Commissioners  with  respect 
to  ordering  fenders  to  be  put  on  street 
cars,  and  therefore  that  an  order  of 
a  mnnicipal  council  requiring  a  street 
railway  to  equip  its  cars  with  such 
fenders  as  the  street  committee  might 
approve  was  null  and  void.  The  rea- 
son given  for  the  enactment  of  the 
statute  was  as  follows:  "Should  the 
street  committee  of  the  common  coun- 
cil require  one  style  of  fender,  and  the 
selectmen  of  Plainville  or  of  Berlin, 
into  each  of  which  towns  the  com- 
pan3r*8  railways  extend,  require  an- 
other, it  would  be  necessary  either  to 
change  cars  or  to  stop  and  shift  the 
fenders  on  every  trip,  upon  crossing 
the  city  line.  It  was  to  prevent  the 
possibility  of  such  conflicts  of  obliga- 
tion that  the  jurisdiction  of  the  Rail- 
road Commissioners  over  this  subject 
was  made  sole  and  exclusive.  Any  ex- 
isting provisions  of  charters  or  by- 
laws to  the  contrary  were  repealed; 
any  future  municipal  legislation  to  the 
contrary  was  forbidden." 

b.  JBegwiremsnt  of  municipal  oonaent  to 
eonatruction. 

It  is  generally  provided,  either  by 
statutory  or  constitutional  enactment, 
that  the  consent  of  the  municipality 
must  be  obtained  before  a  street  rail- 
way company  can  be  authorized  to  con- 
struct its  roads  in  the  sheets  and  high- 
ways of  such  city  or  town.  See  Chi- 
cago V.  O'Connell  (1917)  278  HL  591, 
—  A.L.R.  — ,  P.U.R.1917E,  730,  116  N. 
E.  210;  Cambridge  v.  Railroad  Comrs. 
(1908)  197  Mass.  574,  83  N.  E.  869; 
State  ex  rel.  United  R.  Co.  v.  Public 
Service  Commission  (1917)  270  Mo. 
429,  192  S.  W.  958,  198  S.  W.  872;  Re 
Public  Service  Commission  (1913)  164 
App.  Div.  687,  139  N.  Y.  Supp.  982; 
Wilson  Twp.  V.  Eastern  Transit  Co. 
(1917)  258  Fa.  266,  101  Atl.  983; 
Montreal  Street  R.  Co.  v.  Montreal  Ter- 
minal R.  Co.  (1905)  36  Can.  S.  C. 
369.  And  see  the  statutes  of  the  vari- 
ous jurisdictions.  However,  these  pro- 
visions are  generally  construed  as  giv- 
ing to  municipalities  the  privilege  of 
veto  as  to  original  construction  only, 
and  do  not  confer  on  them  th%  right  to 
participate  in  the  supervision  and  con- 


trol of  the  railway  by  a  Public  Service 
Commission.  Thus,  by  the  Constitu- 
tion of  Illinois  (§  4,  art.  2)  the  legis- 
lature is  prohibited  from  granting  the 
right  to  construct  and  operate  a  street 
railroad  within  any  city,  town,  or  in- 
corporated village,  without  requiring 
the  consent  of  the  local  authorities 
having  the  control  of  the  streets  or 
highways  proposed  to  be  occupied  by 
such  street  railroad.  In  Chicago  v. 
O'Connell  (111.)  supra.  It  was  insisted 
that  under  this  provision  the  Public 
Utilities  Commission  was  without  pow- 
er to  issue  an  order  fixing  a  certain 
standard  of  service  ft)r  the  street 
railways  of  the  city  of  Chicago,  and  re- 
quiring them  to  provide  the  necessary 
equipment,  trailers,  etc.,'  to  carry  out 
the  provisions  of  the  order;  but  the 
court  held  that  the  power  conferred 
on  municipalities  by  this  provision  was 
limited  to  the  right  to  say  whettier  or 
not  a  street  railway  should  be  con- 
structed in  the  streets,  and  If  so,  in 
what  streets. 

And  in  State  ex  rel.  United  R.  Co.  v. 
Public  Service  Commission  (1917)  270 
Mo.  429,  P.U.R.1917D,  762,  192  S.  W. 
968,  198  S.  W.  872,  the  requirement  aa 
to  the  consent  of  a  municipality  to  the 
construction  of  a  street  railway  in  its 
streets  was  held  to  be  limited  to  con- 
sent to  the  original  construction,  and 
therefore,  under  the  statute  (Public 
Service  Commission  Act,  Laws  1913 
§  49)  creating  the  Public  Service  Com- 
mission and  conferring  on  it  the  pow- 
er to  manage  and  control  public  utili- 
ties, it  was  held  that  an  order  of  the 
Commission  relating  to  the  manner  in 
which  the  company  was  to  operate, 
manage,  and  conduct  its  cars  was  well 
within  the  power  of  the  Commission^ 
and  did  not  require  the  consent  of  the 
city  to  validate  it. 

Construing  Hie  provision  of  the  Mis- 
souri Constitution  (§  20,  art.  72),  re- 
quiring the  consent  of  municipalities 
to  the  construction  and  operation  of 
street  railways  in  the  streets,  it  has 
been  held  that  the  legislature  could 
not  delegate  to  the  Public  Service 
Commission  tiie  power  to  require  a 
street  railway  company  to  apply  to 
the  municipal  authorities  within  a  giv- 
en time  for  autihority  to  make  an  ex- 
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tension  ordered  by  the  Commission, 
such  extension  beins:  into  new  terri- 
tory, and  not  merely  incidental,  such 
as  sidings,  switches,  etc.  It  was  held 
that  this  was,  in  effect,  an  attempt  by 
the  Commission  indirectly  to  compel 
the  city  authorities  to  give  their  con- 
sent, which  was  contrary  to  the  spirit 
of  the  Conatitation.  State  ex  rel. 
United  R.  Co.  Public  Service  Com- 
nussion  (Mo.)  supra.  And  this  rule 
was  held  to  apply  to  a  street  over 
which  the  company  had  been  em- 
powered to  construct  its  railway, 
which  right,  however,  it  had  lost  by 
nonnser,  the  court  holding  that,  as 
the  railway  company  had  lost  its  right 
to  use  the  street,  the  Commission  had 
BO  power  to  order  it  to  do  so  without 
the  consent  of  the  city. 

By  the  Massachusetts  statute  (Stat. 
1906,  chap.  520),  authorizing  the  con- 
struction of  a  subway  in  the  city  of 
(^mbridge,  it  was  provided  that  the 
plans  of  the  company,  showing  the  pro- 
posed route  or  location  and  the  gen- 
eral form  and  metiiod  of  construction, 
with  the  location  of  the  proposed 
tracks  and  stations  and  approaches, 
should  be  submitted  to  the  Board  of 
Railroad  Commissioners  for  approval, 
before  the  woilc  of  construction  could 
be  begun.  By  S  18  of  the  same  act  it 
was  provided  that  the  plans,  as  ap- 
proved by  the  Commission,  should  be 
sabmitted  to  the  mayor  of  the  city,  for 
his  approval  of  the  location  of  stations, 
and  their  exits  and  approaches.  Cam- 
bridge T.  Railroad  Comrs.  (190S)  197 
Mass.  574,  83  N.  E.  869.  It  appeared 
in  this  case  that  the  plans  approved  by 
the  Commissioners  provided  for  two 
stations,  and  it  was  insisted  that  the 
power  to  fix  the  number  of  stations 
was  given  by  the  statute  to  the  mayor, 
who  maintained  that  there  should  be 
four  or  five  stations.  The  court,  con- 
atming  the  statute,  held  that  the  pow- 
er given  the  mayor  was  limited  to 
the  exact  location  and  manner  of  con- 
stmctioh  of  the  stations  which  had 
been  approved  by  the  Ornimissioners, 
And  did  not  extend  to  the  question  of 
the  number  of  stations,  and  it  was 
pointed  out  that  even  this  power  was 
made  sobjeet  to  review  by  the  Com- 


missioners, by  another  section  of  ^e 
same  act. 

It  has  been  held  that  a  recommenda- 
tion of  a  Public  Service  Commission 
that  a  subway  be  built  on  one  level, 
instead  of  two,  was  not  such  a  change 
in  plans  as  to  require  a  resubmission 
to  municipal  authorities.  Re  Public 
Service  Commission  (1913)  164  App. 
Div.  687,  13  N.  Y.  Supp.  982. 

In  Wilson  Twp.  v.  Easton  Transit 
Co.  (1917)  258  Pa.  266,  101  Atl.  983,  it 
was  held  that  where  the  municipal  au- 
thorities appeared  at  a  hearing  before 
the  Public  Service  Commission,  where- 
in a  certificate  of  public  convenience 
was  entered  which  empowered  a  street 
railway  to  change  an  overhead  cross- 
ing to  a  subway  crossing,  its  appear- 
ance without  objecting  to  the  order 
was  a  waiver  of  the  municipality's 
right  to  prohibit  such  change  without 
its  consent,  and  in  effect  amounted  to 
an  assent  to  the  change,  and  therefore 
the  municipality  was  estopped  from 
bringing  an  action  lateif  to  enjoin 
such  change. 

In  Canada,  It  Is  provided  by  atatate 
(Railway  Act  1903,  §  184)  that  the 
Board  of  Railway  Commissioners  shall 
not  have  authority  to  issue  or  enforce 
an  order  respecting  the  eonstmctlon 
and  operation  of  a  street  railway  un- 
til the  company  has  first  obtained  con- 
sent therefor,  by  a  by-law,  of  the  mu- 
nicipal authorities.  Accordingly  it  has 
been  held  that  a  by-law  adoipted  by  a 
town  council,  but  not  submitted  to  the 
ratepayers  or  the  lieutenant  governor 
in  council  as  provided  by  law,  being 
invalid,  the  Commissioners  had  no  jur- 
isdiction. Montreal  Street  R.  Co.  v. 
Montreal  Terminal  R.  Co.  (1906)  86 
Can.  S.  C.  869. 

e.  Munictpatly  owned  rattway. 

By  the  Illinois  Public  Utilities  Act 
(§  10),  public  utilities  owned  or  oper- 
ated by  a  municipality  are  excepted 
from  the  operation  of  the  act,  but  it 
has  been  held  that  the  mere  fact  that 
a  city  held  an  option  on  the  street 
railways  and  exercised  a  voice  in  their 
management  did  not  amount  to  such 
ownership  within  the  meaning  of  the 
act,  as  to  exempt  the  railways  from 
regulation  by  the  Public  Utilities  Com- 
mission. Chicago  V.  O'Connell  (1917) 
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278  Ut  591,  —  A.L.R.  P.U.R.1917E. 
730,  116  N.  E.  210. 

But,  in  Canada,  it  has  been  held 
that,  under  the  authority  conferred  on 
the  Ontario  Railway  and  Municipal 
Bo&rd  by  statute  (Ont.  Railway  Act 
1906),  the  Board  could  require  a  board 
of  commissioners  who  had  been  oper- 
ating a  municipally  owned  street  rail- 
way, a  part  of  which  had  been  sold  to 
another  municipality  under  an  agree- 
ment that  the  whole  should  be  oper- 
ated by  a  board  of  commissioners  con- 
stituted according  to  the  terms  of  the 
agreement,  to  turn  over  to  such  com- 
missioners the  control  of  the  road; 
and  that  the  fact  that  the  railway  was 
owned  by  a  municipality  was  immate- 
rial, as  under  the  act  the  Board  was 
given  authority  over  all  street  rail- 
ways. Re  Port  Arthur  Electric  Street 
R.  Co.  (1909)  18  Ont.  L.  Rep.  376,  13 
Ont.  Week.  Rep.  811. 

IV.  JuHadtetion  a»  aifeeted  by  rights 
under  Iranchiae  or  contract. 

As  to  power  of  Public  Service  Com- 
mission to  increase  rates  fixed  by 
franchise,  see  note  to  Salt  Lake  City 
T.  Utah  Light  &  T.  Co.  3  A.L.R.  730. 

Aa  a  general  rule,  the  municipal  or- 
dinance granting  a  franchise  to  a 
street  railway  company,  which  fixes 
and  determines  the  terms  and  condi- 
tions on  which  the  road  may  be  con*- 
structed  and  operated,  does  not  oper- 
ate as  a  contractual  bar  to  the  power 
of  public  service  commissioners  to  al- 
ter or  change  the  terms  and  conditions 
fixed  in  the  municipal  franchise,  un- 
less it  clearly  appears  that  the  munic- 
ipality was  empowered  to  make  such 
an  irrevocable  contract. 

United  States. — Milwaukee  Electric 
R.  &  Light  Co.  v.  Railroad  Commission 
(1915)  238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  35  Sup.  Ct.  Rep.  820, 
affirming  (1912)  153  Wis.  592,  L.R.A. 
1915F,  744.  142  N.  W.  491,  Ann.  Cas. 
1916A,  911. 

Illinois.  —  Chicago  v.  O'Connell 
(1917)  278  111.  591,  —  A.L.R.  — , 
P.U.R.1917E,  730,  116  N.  E.  210. 

Kansas. — State  ex  rel.  Dawson  v. 
Parsons  Street  R.  &  Electrical  Co. 
(1909)  81  Kan.  430,  28  L.R.A.(N.S.) 
1082,  105  Pac.  704. 

Masaachusetts. — Board  of  Survey  v. 


Bat  State  Street  R.  Co.  (reported 
herewitii)  ante,  24 ;  Fall  River  v. 
Public  Service  Comra.  (1917)  228 
Mass.  575,  P.U.R.1918B,  141,  117  N. 
E.  915. 

Michigan.  —  Jackson  &  Suburban 
Traction  Co.  v.  Railroad  Comrs.  (1901) 
128  Mich.  164,  87  N.  W.  133. 

Oregon. — ^Portland  v.  Public  Service 
Commission  (1918)  89  Or.  326,  P.U.R. 
1919A,  127,  173  Pac.  1178. 

Utah.— Salt  Lake  City  v.  Utah  Light 
&  Traction  Co.  (1918)  —  Utah,  — ,  S 
A.L.R.  715,  P.U.R.1918F,  377.  173  Pac. 
556. 

Wisconsin. — Manitowoc  v.  Manito- 
woc &  N.  Traction  Co.  (1911)  145  Wis. 
IS,  140  Am.  St  Rep.  1056,  129  N.  W. 
925;  Daluth  Street  R.  Go.  v.  Railroad 
Commission  (1916)  161  Wis.  245, 
P.U.R.1915D,  192,  152  N.  W.  887. 

In  Milwaukee  Electric  R.  &  Light 
Co.  v.  Railroad  Commission  (U.  S.) 
supra,  the  court,  upholding  the  right 
of  the  state  through  its  Railroad  Com- 
mission, to  change  the  rate  of  fare  as 
fixed  in  the  grant  of  franchise  by  a 
municipality,  said:  "The  fixing  of 
rates  which  may  be  charged  by  public 
service  corporations  of  the  character 
here  involved  is  a  legislative  function 
of  the  state,  and  while  the  right  to 
make  contracts  which  shall  prevent 
the  state,  during  a  given  period,  from 
exercising  this  important  power,  has 
been  recognized  and  approved  by  judi- 
cial decisiops,  it  has  been  uniformly 
held  in  this  court  that  the  renuncia- 
tion of  a  sovereign  right  of  this  char- 
acter must  be  evidenced  by  terms  so 
clear  and  unequivocal  as  to  permit  of 
no  doubt  as  to  their  proper  construc- 
tion." 

In  Robertson  v.  Wilmington  &  P. 
Traction  Co.  (1918)  —  Del  — >  P.U.B. 
1919B,  129,  104  Atl.  839,  it  was  held 
that  a  statute  fixing  street  car  fares  at 
5  cents  did  not  preclude  the  Public 
Service  Commission  from  ordering  an 
increase,  the  court  saying  that,  aa  a 
state  agency,  the  powers  of  the  Com- 
mission in  that  respect  were  the  same 
as  those  of  the  legislature. 

In  Chicago  v.  O'Connell  (III.)  supra, 
wherein  it  appeared  that  the  Illinois 
Public  Utilities  Commission  had  Issned 
an  order  requiring  the  Chicago  street 
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railways  to  maintain  a  certain  stand*, 
ard  of  service  on  some  of  their  lines, 
it  was  insisted  that  because  of  certain 
eontracts  with  the  city  of  Chicago  the 
Commission  was  without  power  to  is- 
sue the  order.  Answerins:  this  eonten- 
tton»  the  court  said:  "Appellees*  con- 
tention is  undoubtedly  sound  so  far  as 
the  contracts  relate  to  matters  which 
do  not  affect  ^e  public  safety,  wel- 
fare comfort,  or  convenience.  Thus, 
Uie  grant  of  the  right  to  the  rulway 
companies  to  construct  and  operate 
street  railways  in  the  city,  the  agree- 
ment to  divide  the  net  receipts  be- 
tween the  railway  companies  and  the 
city,  And  the  option  given  to  the  city 
to  purchase  the  railway  properties  at 
a  certain  price,  are  all  matters  which 
do  not  affect  the  public  safety,  wel- 
fare, comfort,  or  convenience,  because 
it  is  immat^al  to  the  public  what 
person  or  corporation  operates  the 
street  railways,  or  what  disposition  is 
made  of  the  profits,  and  over  those 
matters  neither  the  state  nor  the  state 
Public  Utilities  Commission  has  any 
control  by  virtue  of  the  police  power. 
Nor  has  the  CommisBion*  by  the  order 
here  complained  of,  assumed  to  exer- 
cise control  over  any  such  matters. 
The  order  requires  only  such  things 
to  be  done  by  the  railway  companies 
as  will,  in  the  judgment  of  the  Com- 
mission, improve  the  service  furnished 
the  public,  and  in  so  far  as  the  order 
eonfiicts  with  the  ordinances  eoneem- 
ing  such  matters  the  order  of  the  Com- 
mission supersedes  and  sets  aside  the 
provisions  of  the  ordinances,  but  does 
not,  within  the  meaning  of  the  consti- 
tutional prohibition,  impair  the  obliga- 
tion of  any  contract,  because  the  city 
bad  no  power  to  contract  away  any  of 
the  police  powers  delegated  to  it  by 
tiie  legislature." 

Similarly,  in  State  ex  rel.  Dawson 
V.  Parsons  Street  R.  &  Electrical  Co. 
(Kan.)  supra,  it  was  held  that,  al- 
though a  franchise  granted  by  the  city 
to  a  street  car  company  only  author- 
ised it  to  lay  its  tracks  at  grade,  the 
l^dature,  as  the  permanent  author- 
ity, could  enlarge  its  power  In  this 
regard,  either  by  direct  legislation  or 
throui^  some  other  body,  such  as,  in 
this  case,  a  Board  of  Railroad  Com- 


missioners, which  authorized  and  com- 
manded that  a  crossing  of  certain  rail- 
road tracks  in  the  streets  should  be  by 
subway. 

In  Salt  Lake  City  v.  Utah  Light  & 
Traction  Co.  (1918)  —  Utah,  — ,  S 
A.L.R.  715.  P.U.R.1918F,  377,  173  Pac. 
656,  it  was  held  that  the  provision  of 
the  Constitution  (art.  12,  g  8),  pro- 
hibiting the  granting  of  a  right  to  con- 
struct and  operate  a  street  railroad 
within  any  incorporated  city  or  town 
without  the  consent  of  the  local  au- 
thorities, did  not  give  the  city  the  ex- 
clusive right  to  fix  rates,  and  while  an 
ordinance  granting  a  street  railway 
company  a  franchise,  and  fixing  the 
rates  to  be  charged,  was  binding  on 
the  city  and  the  company,  the  city  had 
no  power  to  contract  so  as  to.  bind  it^ 
self  or  the  other  party  as  against  the 
exercise  of  the  police  power  by  the 
state  through  its  duly  qualified  agents. 
It  was  accordingly  held  that  the  Pub- 
lic Utilities  Commission  was  not  es- 
topped by  the  terms  of  an  ordinance 
requiring  the  company  to  sell  commu- 
tation tickets  on  certain  of  its  lines, 
from  issuing  an  order  relieving  the 
company  from  this  requirement.  The 
court  stated  the  rule  as  follows:  "It 
is  now  settled  law  that,  so  long  as  the 
state  does  not  interfere,  the  rates 
agreed  upon  between  the  cities  and  the 
street  railway  companies  in  the  fran- 
chise ordinances  are  binding  and  en- 
forceable. Neither  party,  without  the 
consent  of  the  other,  may  disregard 
any  rate  that  is  agreed  upon  between 
them.  Esther  party  may,  however, 
make  application  to  the  Utilities  Com- 
mission, if  one  is  created  by  legisla- 
tive enactment,  for  the  purpose  of 
being  relieved  from  the  rates  fixed  in 
the  franchise  ordinance,  and  if  it  be 
made  to  appear  that  the  rates  under 
existing  conditions  have  become  un- 
fair or  unreasonable,  in  that  they  are 
either  too  high  or  too  law,  the  Commis- 
sion may  establish  a  rate  which  will 
again  respond  to  the  existing  condi- 
tions, and  may  so  adjust  it  as  to  make 
it  fair,  just,  and  reasonable  both  to  the 
railway  company  and  to  the  public. 
In  doing  tha^  the  constitutional  rights 
of  the  parties  are  neither  invaded  nor 
disregarded,  for  the  simple  reason  that 
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when  the  original  rate  was  fixed  by 
agreement  it  was  still  subject  to  modi- 
fication at  any  time  by  the  sovereign 
power  of  the  state,  providing  the  fare 
as  fixed  is  found  to  be  unfair  and  un- 
reasonable. Every  contract  fixing 
rates  entered  Into  between  the  cities 
of  this  state  and  the  street  railway 
companies,  both  under  the  Constitu- 
tion and  the  state*  is  always  subject  to 
change  by  the  paramount  power  of  the 
state,  and  the  right  of  the  state  to  so 
diange  the  rates  continues  unless  and 
until  the  legislature  has,  in  express 
tenna,  surrendered  the  power  or  dele- 
gated it  to  some  other  arm  of  the 
state.** 

In  Board  op  Survey  v.  Bay  State 
Street  R.  Co.  (reported  herewith) 
ante,  24,  it  was  insisted  by  a  munici- 
paUl7  that  the  legislature  had  no 
power  to  delegate  to  the  Public  Serv- 
ice Commission  the  authority  to  allow 
a  street  rallwaqr  company  to  raise  its 
fares  above  the  limit  prescribed  in  the 
grant  of  location  and  franchise  made 
to  the  company  by  the  municipality. 
It  was  held  that  in  granting  locations 
for  street  railways  the  authorities  of 
a  municipality  acted  as  public  officers, 
and  not  as  agents  of  their  respective 
towns  and  cities,  and  thai  the  state 
exerted  Its  sovereign  power  through 
them  as  its  instruments;  that,  al- 
though framed  in  the  form  of  a  con- 
tract and  securing  valuable  financial 
obligations  to  the  cities  and  towiis,  it 
was  well  settled  that  the  legislature 
had  the  power  to  change  or  abrogate 
the  terms  of  such  giants;  and  that,  by 
the  enactment  of  the  statute  (Stat. 
1913,  chap.  784)  giving  the  Public 
Service  Commission  supervision  and 
control  over  street  railways,  the  state 
had  waived  whatever  conditions  it  had 
imposed  when  acting  through  the  se- 
lectmen in  granting  the  original  deci- 
sion. 

Likewise,  in  Portland  v.  Public  Serv- 
ice Commission  (1918)  89  Or.  326, 
P.U.R.1919A,  127,  173  Pac.  1178,  it  was 
held  that  rates  of  fare  fixed  in  a  fran- 
chise were  fixed  by  the  city  as  agent 
of  the  state,  and  the  state  might  recall 
the  power  given  and  invest  it  in  an- 
other body.  Accordingly  it  has  been 
held'  that  an  order  of  the  Public  Serv- 


ice Commission  allowing  a  street  rail- 
way company  to  increase  its  fares  was 
not  invalid  as  violating  the  obligation 
of  the  franchise  contract,  nor  because 
it  deprived  the  city  of  its  property 
without  due  process  of  law. 

In  St  Louis  V.  Public  Service  Com- 
mission (1918)  —  Mo.— ,P.UJ1.1919C, 
10,  207  S.  W.  799,  it  was  held  that  a 
municipal  ordinance  granting  a  street 
railway  franchise  and  fixing  rates  was 
subject  to  the  regulatory  power  of  the 
Public  Service  Commission.  See,  to 
the  same  effect,  Kansas  City  v.  Public 
Service  Commission  (1919)  —  Mo.  — , 
P.UJ1.1919D,  422,  210  S.  W.  881. 

Where  a  contract  embodied  in  an 
ordinance  granting  a  street  railway 
franchise  fixed  a  rate  unlimited  in 
time,  it  has  been  held  that  the  state 
had  the  right,  through  the  Public  Serv- 
ice Commission,  notwitiistanding  the 
contract,  to  inquire  into  and  adjust  the 
rate  to  a  reasonable  basis.  St.  Clair 
V.  Tauaqua  &  P.  Electric  R.  Co.  (re- 
ported herewith)  ante.  20,  wherein 
it  was  said :  "A  contract  of  this  kind, 
unlimited  by  its  terms,  and  hence  in- 
determinate as  to  time,  could  not  be 
enforced  indefinitely^  and  must  give 
wiqr  to  the  general  policy  of  the  law 
under  which  the  legislature  created  a 
special  tribunal  to  pass  upon  and  de- 
termine questions  relating  to  the  rea- 
sonableness of  rates  charged  by  the 
public  service  corporations." 

In  State,  Pbillipsburg,  Prosecutor,  v. 
Public  Utility  Comrs.  (1913)  85  N.  J. 
L.  141,  88  AtL  1096,  it  appeared  that 
the  viunicipality,  and  not  the  railroad 
company,  was  objecting  to  an  order  of 
the  Commissioners  directing  a  railway 
company  to  change  its  gauge  to  stand- 
ard. It  was  insisted  by  the  municipal- 
ity that  an  ordinance  fixing  the  gauge 
of  a  street  railway,  passed  under  the 
power  delegated  to  a  municipality  to 
regulate  a  railway  on  its  streets,  was 
in  the  nature  of  a  contract,  the  obliga- 
tion of  which  the  legislature  could  not 
impair.  Holding  that  the  town  could 
not  set  up  such  a  contract  as  a  barrier 
to  the  exercise  of  the  police  power  by 
the  state,  it  was  said:  "It  will  be  oti- 
served  in  this  inquiry  tiiat  the  con- 
tractual relationship  sought  to  be 
sustained  is  pleaded,  not  by  the  corn- 
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pany,  which  is  not  before  U6  as  a  com- 
plaining party,  but  by  a  municipal 
corporation,  an  arm  of  the  state  gov- 
enunent,  to  which  the  power  pro  bono 
publico  was  delegated  by  the  legisla- 
ture.  It  is  not  perceived  how  the 
question  of  the  constitutionality  of  the 
acts  of  the  Public  Utility  Commission- 
era  can  enter,  as  between  the  state  and 
its  creature,  the  town,  upon  a  mere 
proposal,  not  to  devest  the  municipal- 
ity of  any  property  right,  but  to  trans- 
fer from  the  local  municipal  body  to 
a  general  state  board  the  legislative 
police  i>ower  of  street  regulation  in 
the  operation  of  street  car  companies, 
a  power  inherent  in  the  state,  and  of 
which  it  has  not  even  pro  tanto  de- 
vested itself  by  prior  temporary  dele- 
gation to  the  municipality,  to  subserve 
what,  at  the  time  of  the  delegation, 
may  be  conceded  to  have  been  a  local 
public  interest.". 

In  Indiana,  the  Public  Service  Com- 
mission is  authorized  by  statute  (Acts 
191S,  chap.  76,  §  122}  to  suspend  tem- 
porarily or  change  the  rates  of  fare 
charged  by  public  utilities,  when  in 
case  of  an  emergency  the  Commission 
deems  such  relief  necessary  in  order 
to  prevent  injury  to  ttie  interest  of  the 
people  or  to  any  public  utility.  Ac- 
cordingly it  has  been  held  that  it  was 
within  the  power  of  the  Commission  to 
permit  a  street  railway  to  increase  its 
fares  in  order  to  meet  the  increased 
cost  of  operation  due  to  the  emergency 
of  war,  and  that  this  power  was  not 
affected  by  the  terms  of  the  franchise 
contract.  State  ex  rel.  Indianap<dis 
Traction  &  Terminal  Co.  v.  Lewis 
(1918)  —  Ind.  — ,  P.UJ1.1918F,  UX, 
120  N.  E.  129. 

But  where  the  legislature  has  by 
clear  and  specific  terms  delegated  the 
aathority  to  make  contracts  as  to  the 
conditions  under  which  a  street  rail- 
way should  be  operated,  it  has  been 
held  that  the  state  could  not  empower 
a  Public  Service  Commission  to  change 
or  alter  them  during  the  period  for 
which  the  contact  was  to  run.  Thus, 
in  Barre  v.  Barre  &  M.  Power  &  Trac- 
tion Co.  (1914)  88  Vt.  304,  92  Atl.  237, 
it  was  held  that  the  Public  Service 
Conunission  had  no  jurisdiction  to  re- 
lieve a  street  railway  from  the  obliga- 


tions it  undertook  in  obtaining  its 
franchise,  since  these  obligations  were 
entered  into  under  special  statutory 
authority  delegated  to  the  municipal- 
ity, and,  as  such,  excepted  from  the 
operation  of  the  act  giving  the  Public 
Service  Commission  jurisdiction  over 
tools  and  rates.  That,  being  under  the 
control  of  the  municipality,  the  valid- 
ity of  such  agreements  as  it  might 
make  with  a  railway  company  was 
subject  to  the  jurisdiction  of  ttie 
eoorta,  and  not  the  Commission. 

In  Washington,  it  has  been  held  that 
the  Public  Service  Commission  had  no 
power  to  change  or  abrogate  franchise 
conditions  which  had  been  previously 
imposed  on  a  street  railway  company 
by  the  city  when  granting  ibt  fran- 
chises, under  the  express  authoriza- 
tion of  the  legislature.  State  ex  rel. 
Tacoma  R.  &  Power  Co.  v.  Public  Serv- 
ice Commission  (1918)  101  Wash.  601, 
P.UJ1.1918E,  277, 172  Pac.  890;  Seattle 
V.  Puget  Sound  Traction  Light  &  P. 
Co.  (1918)  IDS  Wash-  41,  174  Pac.  464. 
It  appeared  in  these  cases  that,  by 
statute  (Rem.  Code,  §  7507),  cities 
were  empowered  to  authorize  or  pro- 
hibit the  location  of  street  railways  in 
the  streets  and  to  "prescribe  the  terms 
and  conditions  npon  which  any  street 
railroad  shall  be  located  or  construct- 
ed." And  this  statute  was  construed 
to  be  a  plain  and  specific  grant  by  the 
state  to  the  ci^,  of  power  to  impose 
terms  and  conditions  on  which  any  of 
its  streets  may  be  used  by  a  street 
railroad,  and  not  to  be  afiFected  by  the 
Public  Service  Commissions  Law,  con- 
ferring on  the  Commission  tho  power 
to  deal  with  the  questions  of  safety, 
efficiency,  rates,  and  qualitjr  of  service. 
In  construing  the  latter  statute,  the 
court  in  State  ex  rel.  Tacoma  R.  & 
Power  Co.  v.  Public  Service  Commis- 
sion (Wash.)  supra,  said:  "There  is 
there  conferred  upon  the  Commission 
the  power  to  deal  with  the  questions 
of  safety,  efilciency,  rates,  and  quality 
of  service.  In  other  words,  speaking 
generally,  the  statute  confers  upon  the 
Commission  power  to  deal  with  the 
subject  of  rates  and  service.  There  is 
nothing  in  this  section  which  either 
expressly  or  by  necessary  implication  . 
confers  power  upon  the  Public  Service 
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Commission  to  deal  with  the  question 
of  franchises  or  to  modify  any  of  the 
terms  or  conditions  that  may  have  pre- 
viously been  imposed  therein.  The 
law  will  be  searched  in  vain  for  any 
provision  which  confers  such  power 
upon  the  Commission.  The  right  to 
deal  with  the  question  of  rates  and 
service  is  an  entirely  different  matter 
from  the  right  to  grant  franchises  or 
abrogate  the  provisions  thereof.  The 
franchises  in  question  having  been 
granted  under  the  dear  and  eiqiress 
authoril7  of  a  statute  enacted  long 
prior  to  the  Public  Service  Commission 
Law»  it  seems  plain  that  it  was  not  the 
intent  of  the  latter  law  to  grant  power 
to  the  Commission  to  abrogate  fran- 
chise provisions."  The  court  added, 
however,  that  the  question  as  to 
whether  the  legislature  had  the  power 
to  confer  on  the  Commission  the  right 
to  abrogate  the  conditions  in  fran- 
chises to  street  railway  companies, 
granted  prior  to  the  passage  of  the 
Public  Service  Commissions  Law,  was 
not  before  it  for  decision,  and  no 
opinion  was  expressed  thereon.  But 
see  PuGBT  Sound  Teaction,  Light,  & 
P.  Co.  V.  Reynolds  (reported  here- 
with) ante,  13,  affirming  (1915)  223 
Fed.  871,  wherein  it  was  held  that  the 
Public  Service  Commission,  under  the 
Washington  statute,  was  not  barred  by 
the  conditions  in  ordinances  granting 
a  street  railway  franchise,  fixing  the 
fares  to  be  charged,  from  modi^ns 
such  fares.  On  this  point  the  court 
said :  "Assuming  (what  is  not  clear) 
that  the  provision  in  the  franchise  or- 
dinances respecting  the  rates  of  fare 
and  the  transfer  privilege  are  con- 
tractual in  form,  still  it  is  well  settled 
that  a  municipality  cannot,  by  a  con- 
tract of  this  nature,  foreclose  the  ex- 
ercise of  the  police  power  of  the  state 
unless  clearly  authorized  to  do  so  by 
the  supreme  legislative  power.**  How- 
ever, the  statute  (Rem.  Code,  §  7507), 
held  in  the  two  Washington  cases  set 
out  above  to  have  been  a  plain  and 
specific  grant  of  power  to  impose 
terms  and  conditions  on  which  the 
struts  could  be  used,  was  not  men- 
tioned in  the  opinion,  it  apparently  not 
having  been  brought  to  the  attention 
of  the  court.   It  was  further  held  by 


the  court  in  this  case  that  where,  by 
the  terms  of  the  ordinance,  the  street 
railway  company  was  empowered  to 
make  reasonable  rules  and  regulations 
for  the  management  and  operation  of 
the  railroad,  subject  to  the  proviso 
that  the  rules  should  not  conflict  with 
the  laws  of  the  state,  there  was  no 
question  as  to  the  power  of  the  Com- 
mission to  order  the  railway  to  rein- 
state through  service  on  some  of  its 
lines. 

In  Interurban  R.  &  Terminal  Co.  v. 
Public  Utilities  Commission  (1918)  9S 
Ohio  St.  287,  3  A.L.R.  696,  P.U.R. 
1919B,  212,  120  N.  E.  881,  it  was  held 
that  a  Public  Service  Commission  had 
no  power  to  disturb  street  railway 
ratM  fixed  by  a  franchise,  the  fran- 
chise constituting  a  contract  between 
the  municipality  and  the  company. 

In  Milwaukee  Electric  R.  &  Light 
Co.  V.  Railroad  Commission  (1916)  238 
U.  S.  174,  69  L.  ed.  1254;  P.UJ1.1915D. 
591,  36  Sup.  Ct.  Rep.  820,  aflOrminflr 
(1912)  163  Wis.  692,  LJI.A.1916F,  744, 
142  N.  W.  491,  Ann.  Gas.  1915A,  911, 
wherein  it  was  insisted  that  the  state 
had,  by  the  enactment  of  a  statute  ($§ 
1862,  1863,  Wis.  Stat)  empowering 
municipalities  to  grant  franchises  to 
street  railway  companies  on  such 
terms  and  conditions,  and  subject  to 
such  rules  and  regulations,  as  the 
proper  authorities  should  determine, 
delegated  to  the  municipalities  the 
power  to  enter  into  an  irrevocable  con- 
tract with  the  railway  company,  the 
court,  adopting  tiie  construction  given 
the  statute  by  the  Wisconsin  court, 
held  that  it  authorized  the  grant  of  the 
use  of  the  streets  on  such  terms  as  the 
proper  authorities  should  determine, 
and  not  on  such  terms  as  the  parties 
in  interest  should  agree  to,  and  quoted 
with  approval  the  following  statement 
by  that  court:  "No  specific  authority 
having  been  conferred  on  the  city  to 
enter  into  the  contract  in  question,  the 
right  of  the  state  to  interfere  when- 
ever the  public  weal  demanded  was 
not  abrogated.  The  contract  remained 
valid  between  the  parties  to  it  nntil 
such  time  as  the  state  saw  fit  to  exer- 
cise its  paramount  authority,  and  no 
longer.  To  this  extent,  and  to  this  ex- 
tent only,  is  the  contract  before  us  a 
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Talid  subsistine  oblisation.  It  would 
be  unreasonable  to  hold  that  by  enact- 
ing S  1862,  Stat.  1898,  or  §  1863,  Stat. 
Supp.  1906,  Laws  of  1901,  chap.  425, 
the  state  intended  to  surrender  its 
governmental  power  of  fixing  rates. 
That  power  was  only  suspended  until 
such  time  as  the  state  saw  fit  to  act." 

In  Qainby  t.  Public  Service  Com- 
mission (1918)  228  N.  Y.  244,  8  AXJl. 
685,  P.U.R.1918D,  30,  119  N.  E.  433,  it 
was  held  that  the  statute  (Public 
Service  Commissions  Law,  §  49;  Mc- 
Einney,  Consol.  Laws,  bk.  47,  p.  63) 
empowering  the  Commission  to  fix 
rates  of  street  railways  limited  the 
jurisdiction  of  the  Commission  to 
rates  fixed  by  statute,  and,  in  the  ab- 
sence of  express  authority  over  rates 
fixed  by  agreement  between  a  munici- 
pality and  a  street  railway  company, 
the  Commission  had  no  power  to  regu- 
late such  rates.  The  court,  by  way  of 
dictum,  said  that  a  franchise  granted 
a  street  railway  pursuant  to  the  con- 
stitutional provision  (Const  art  8,  g 
18)  requiring  the  consent  of  the  local 
authorities  to  the  construction  and  op- 
eration of  street  railways,  was  not  a 
mere  privilege  or  gratuity,  but,  once 
accepted,  became  a  contract  which 
neither  Uie  state  nor  its  agencies  could 
impair.  However,  in  a  subsequent 
case  involving  the  power  of  the  Com- 
mission  over  gas  rates,  the  court  took 
occasion  to  say  that  in  Qninby  v.  Pub- 
lic Service  Commission,  supra,  the 
question  of  the  power  of  the  state  to 
deal  with  street  railway  rates  despite 
the  franchise  agreement  was  not 
passed  on,  but  that  the  opinion  clearly 
intimated  that  such  power  did  exist. 
People  ex  rel.  South  Glens  Falls  v. 
Public  Service  Ck)mmis8ion  (1919)  225 
N.  T.  216,  P.U.R.1919G,  374,  121  N.  E. 
777.  And  in  International  R.  Co,  v. 
Rann  (1918)  224  N.  Y.  83,  120  N.  E. 
163,  affirming  (1918)  —  App.  Div.  — , 
171  N.  Y.  Supp.  1088,  affirming  (1918) 
104  Misc.  46,  171  N.  Y.  Supp.  193,  the 
court  citing  Quinby  v.  Public  Service 
Commission  (N.  Y.)  supra,  as  author- 
ity, held  that,  while  the  Commission 
could  change  the  rate  fixed  by  statute, 
it  was  without  jurisdiction  to  change 
or  increase  a  rate  fixed  by  a  franchise 
or  contract  with  a  city,  except  on  the 
6  A.L.JL— 4. 


consent  or  request  of  the  municipal 
authorities,  evidenced  as  provided  by 
law.  But  see  People  ex  rel.  New 
York  &  N.  S.  Traction  Co.  v.  Public 
Service  Commission  (1916)  175  App. 
Div.  869,  P.U.R.1917B,  957,  162  N.  Y. 
Supp.  405,  wherein  it  was  held  that  a 
municipality  was  prohibited  by  the 
Constitution  (§§  1,  18,  art.  3)  from  im- 
posing conditions,  in  granting  a  fran- 
chise to  a  street  railway  corporation, 
which  assume  to  regulate  the  rate  of 
fare,  and  therefore  the  Public  Service 
Commission  had  the  power  under  the 
Railroad  Law  (§  181;  McKinney,  Con- 
sol.  Laws,  bk.  48,  p.  203)  to  authorize 
an  increase  of  the  fare  above  that 
fixed  by  h  municipality  in  the  ordi- 
nance granting  the  franchise. 

In  Westinghonse  Electric  ft  Mfg.  Co. 
V.  Binghamton  R.  Co.  (1919)  P.UJt.  ' 
1919C,  780,  265  Fed.  878,  the  court  ap- 
plying the  law  of  New  York,  as  estab- 
lished in  Quinby  t.  Public  Service 
Omunission  (1918)  228  N.  Y.  244,  3 
A,L.R.  685,  P.U.R.1918D,  80,  119  N.  E. 
433,  said  that  a  contract  between  a 
municipality  and  a  street  railway  com- 
pany precluded  the  Public  Service 
Commission  from  changing  rates,  but 
held  that  a  municipal  consent  to  elec- 
trification of  the  road  had  in  the  in- 
stant case  abrogated  the  contract 

In  International  R.  Co.  v.  Public 
Service  Commission  (1919)  106  Misc. 
293,  P.U.R.1919C,  390,  174  N.  Y.  Supp. 
403,  the  court  upheld  the  power  of  the 
Public  Service  Commission  to  enter- 
tain a  proceeding  to  increase  rates  by  a 
street  railway  company  in  Buffalo,  the 
rates  having  been  fixed  by  the  "Mil- 
bum  Agreement,"  ratified  by  Laws 
1892,  chapter  151,  portions  of  which 
were  incorporated  in  franchises  and 
consents,  there  being  an  express  pro- 
vision in  such  agreement  that  nothing 
contained  therein  should  prevent  the 
legislature  from  regulating  fares. 
The  court  relied  upon  the  decision  in 
People  ex  rel.  South  Glens  Falls  v. 
Public  Service  Commission  (1919)  225 
N.  Y.  216,  P.U.R.1919C,  374,  121  N.  E. 
777,  observing  that  the  maximum  rates 
were  fixed  and  made  operative  by  the 
legislative  act  in  ratifying  the  Milburn 
Agreement  without  which  approval 
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that  agreement  would  have  had  no  ef- 
fective force. 
The  jurisdiction  of  the  New  York 

Commission  over  the  rates  of  inter- 
urban  railways  constructed  on  private 
rights  of  way,  but  across  streets  of 
municipalities,  notwithstanding  maxi- 
mum rate  provisiona  in  the  consents 
accepted  by  the  company,  was  upheld 
in  Koehn  t.  Public  Service  Commission 
(1919)  107  Misc.  151,  P.U.R.1919D, 
953,  176  N.  y.  Supp.  147.  The  provi- 
sion of  article  3,  §  18,  of  the  New  York 
Constitution  relating  to  municipal  con- 
sents for  the  construction  and  oper- 
ation of  "a  street  railway,"  was  held, 
however,  not  to  apply  to  such  a  road. 
The  court  said  in  effect  that  the  deci- 
sion  in  People  ex  rel.  South  Glens 
Falls  V.  Public  Service  Commission 
(N,  Y.)  supra,  would  constitute  a  re- 
versal of  the  law  of  the  Quinby  Case, 
unless  the  latter  could  be  distin- 
guished and  limited  by  virtue  of  the 
special  features  of  that  case,  referring, 
in  this  connection,  to  the  constitution- 
al provision  just  mentioned;  to  the 
fact  that  the  contract  had  been  recog- 
nized by  the  legislature  by  g  173  of  the 
Railroad  Law  of  1910;  that  §  181  of 
the  same  law  had  prohibited  more 
than  a  5-cent  fare  within  any  incorpo- 
rated city  or  village ;  and  that  by  spe- 
cial statutory  enactment  in  1915,  sub- 
sequent to  the  Railroad  and  Public 
Service  Commission  Law  of  1910,  there 
was  an  express  legislative  fixing  of 
fare  for  the  city  of  Rochester. 

The  decision  in  Georgia  R.  &  Power 
Co.  V.  Railroad  Commission  (reported 
herewith)  ante,  1,  denying  the  juris- 
diction of  the  Railroad  Commission 
to  regulate  fares  or  the  matter  of 
transfers  upon  certain  lines,  with  ref- 
erence to  which  there  were  valid  sub- 
sisting contracts  between  the  munici- 
pality and  the  street  railway,  fixing 
the  rates,  was  referable  to  the  express 
proviso  in  the  statute  which  conferred 
the  power  upon  the  Commission  to  reg- 
ulate such  rates,  to  the  effect  that 
nothing  in  the  statute  should  be  con- 
strued to  impair  any  valid  subsisting 
contract  now  in  existence  between  any 
municipality  and  any  street  railway 
company.  It  was  not  necessary,  there- 
fore, in  this  case,  to  invoke  the  consti- 


tutional provision  against  impairing 
the  obligation  of  contracts,  as  in  the 
New  York  cases,  or  to  construe  statu- 
tory provisions  not  explicit  in  the 
terms  as  to  the  powers  of  the  Commis- 
sion in  regard  to  franchise  rates. 

In  People  ex  rel.  Bridge  Operating 
Co.  V.  Public  Service  Commission 
(1912)  163  App.  Div.  129,  138  N.  Y. 
Supp.  484,  wherein  it  was  held  that  a 
license  contact  made  between  a 
bridge  commissioner  and  a  street  rail- 
way operating  cars  over  a  bridge,  fix- 
ing the  fares  to  be  charged,  did  not 
operate  as  such  a  contract  as  would 
bar  the  legislature  from  reducing 
through  the  Public  Service  Cotnmis- 
sion,  the  rate  of  fare  so  fixed.  The 
court  in  this  case  based  its  decision  on 
the  ground  that  the  atatnte  creating 
the  office  of  bridge  commissioner, 
while  it  gave  him  power  to  fix  the  rate 
of  fare,  did  not  give  him  power  to  do 
so  for  any  specified  time,  and  that 
therefore,  although  the  fare  had  been 
fixed  by  the  agreement  for  a  period  of 
ten  years,  the  Commission  was  not 
barred  from  decreasing  it.  In  Troy  v. 
United  Traction  Co.  (1909)  134  App. 
Div.  756,  119  N.  Y.  Supp.  474,  it  was 
held  that,  where  the  Public  Service 
Commission  had  issued  an  order  re- 
quiring a  street  railway  company  to 
run  its  cars  on  a  fifteen-minute  sched- 
ule, a  city  had  no  power  to  require  the 
company  to  operate  on  a  ten-minute 
schedule,  altiiough  the  ordinance 
granting  the  franchise  provided  that 
the  cars  should  be  run  as  often  as  the 
public  wants  and  convenience  might 
require,  and  under  such  reasonable 
directions  as  the  common  council 
might  from  time  to  time  prescribe. 

In  Kansas  City  v.  Public  Utilities 
Commission  (1918)  103  Kan.  473,  176 
Pac.  824,  it  was  held  that  a  hearing  as 
to  street  car  rates  before  a  Public 
Service  Commission  would  not  be  en- 
joined on  the  ground  that  rates  were 
iixed  by  contract,  the  remedy,  if  any. 
being  by  action  after  the  Commission 
had  rendered  its  decision. 

7.  Jurladioiion  in  reaped  to  parUculor 
maUerm, 

a.  Original  oon^tntction. 

It  is  generally  required  by  statute 
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creating  public  service  commissions  or  essential  that  the  Board  of  Railroad 

similar  bodies^  and  investing  them  Commissioners  should  find  that  public 

with  the  snpervision  and  control  of  convenience  required  the  construction 

sti«et  railways,  that  before  a  street  of  a  street  railroad,  before  they  in- 

railway  company  can  construct  its  dorsed  their  approval  on  the  articles 

road  it  must  obtain  from  the  Commis-  of  association,  and  before  the  com- 

sion  a  certificate  or  order  of  conven-  pany  could  transact  any  business.  Re 

ience  and  necessity  for  the  construe-  Portland  R.  Extension  Co.  (1901)  94 

tion  of  the  road,  and  its  approval  of  Me.  365,  4S  Atl.  119;  Re  Millbridge  & 

the  proposed  plans.  Seccomb  v.  Wur-  G.  Electric  R.  Co.  (1902)  96  110, 

ster  (1897)  88  Fed.  866;  Norton  v.  61  Atl.  818. 

Shore  Line  Electric  R.  Co.  (1911)  84  By  the  act  incoiporatinff  the  Boston 

Conn.  40,  78  Atl.  693;  Stevens     Con-  Elevated  Railway  Company,  and  the 

necticut  Co.  (1912)  86  Conn.  86,  84  act  amendatory  thereof  (Stat.  1894, 

AtL  361,  Ann.  Gas.  1913D.  697;  Re  chap.  648,  §  18,  Stat.  1897,  chap.  600, 

Portland  R.  Extension  Go.  (1901)  94  §§  2,  6),  the  Board  of  Railroad  Com- 

566,  48  Atl.  119;  Re  Millbridge  &  missionera  were  required  to  approve 

C.  Electric  R.  Co.  (1902)  96  Me.  110,  the  plans  of  the  company  before  the 

51  Atl.  818;  Woodall  v.  Boston  Elev.  railway  could  be  constructed,  and  aft- 

R.  Co.  (1906)  192  Mass,  808,  78  N.  E.  er  its  completion  the  company  was  re- 

446;  Re  New  York,  W.  ft  B.  R.  Co,  quired  to  obtain  from  the  Gommtosion- 

(1908)  193  N.  T.  72,  85  N.  E.  1014,  re-  era  a  certificate  that  the  railway  ap- 
versing  (1908)  126  App.  Div.  909, 110  peared  to  be  in  a  safe  condition  for 
N.  Y.  Supp.  1139;  People  ex  rel.  South  operation  before  it  could  be  operated. 
Shore  Traction  Co.  v.  Willcox  (1909)  In  examining  the  plans  the  Gommis- 
196  N.  Y.  212,  89  N.  E.  59,  affirming  sioners  were  required  to  consider  the 

(1909)  133  App.  Div.  656,  118  N.  Y.  strength  and  safety  of  the  structure, 
Supp.  248;  Re  Empire  City  Traction  the  rolling  stock,  motive  power  and 
Co.  (1896)  4  App.  Div.  103.  38  N.  Y. ,  method  of  proposed  operation;  and  the 
Supp.  983;  Mc Williams  v.  Jewett /comfort  and  convenience  of  the  public. 
(1896)  14  Misc.  491,  36  N.  Y.  Supp.  and  their  judgment  in  respect  to  these 
620;  People  ex  rel.  West  Shore  Trac-  matters,  so  far  as  they  entered  into  the 
tion  Co.  V.  Bauer  (1907)  54  Miac.  28,  approval  of  the  plans,  could  not  be 


983,  the  purpose  of  §  9  Of  the  Railroad  railway  company  which  had 
Law  (McKinney,  Consol.  Laws,  bk.  48,  ^^^^  *  °«  existence  because  of 
p.  28),  requiring  a  certificate  of  con-  defects  in  its  original  incorporation, 
venience  and  necessity  from  the  Rail-  whose  original  roadbed  and  prop- 
road  Commissioners,  was  said  to  be  ®^  ^^d  been  sold  by  a  receiver, 
'to  prevent  the  paralleling  of  routes  would  be  deemed  a  new  corporation  as 
and  the  filing  of  certificates  of  incor-  of  the  date  of  its  legal  organization, 
poration  by  divers  associations  for  the  &s  such  was  required  to  obtain  a 
same  routes,  and  the  holding  of  fran-  certificate  of  convenience  and  public 
chises  by  the  filing  of  such  certificates,  necessity  from  the  Railroad  Commis- 
thereby  preventing  others  willing  so  to  sioners,  as  required  by  the  Railroad 
do  from  proceeding  with  the  improve-  Law  (McKinney,  Consol.  Laws.  bk.  48, 
ment  without  making  terms  with  the  p.  28).  Nor  did  the  fact  of  its  corn- 
corporation  first  filing  its  certificate."  pliance  with  the  statute  validating  its 
Under  the  Maine  Statute  of  1899  organization  as  of  the  date  of  its  orig- 
(chap.  119,  Public  Mws  1899)  it  was  inal  incorporation  relieve  it  of  the 


103  N.  Y.  Supp.  1081;  Manhattan 
Bridge  Three  Cent  Line  v.  Brooklyn  ' 
Heights  R.  Go.  (1912)  78  Misc.  220. 139 
N.  Y.  Supp.  216;  Baker  v.  New  York 
Municipal  R.  Corp.  (1917)  181  App. 
Div.  939,  168  N.  Y.  Supp.  509. 


I  In  Re  New  York,  W.  ft  B.  B.  Co. 
.  (1908)  193  N.  Y,  72.  85  N.  E.  1014,  re- 
versing (1908)  126  App.  Div.  909,  110 
N.  Y.  Supp.  1139,  it  was  held  that  a 


impeached  or  controlled.  Woodall  v. 
Boston  Elev.  R.  Co.  (1906)  192  Mass. 
308.  78  N.  E.  446. 


In  Re  Empire  City  Traction  Co. 
(1896)  4  App.  Div.  103,  38  N,  Y.  Supp. 
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necessity  of  obtaining  the  certificate 
from  the  Commissioners^ 

And  in  Baker  v.  New  York  Munici- 
pal R.  Corp.  (1917)  181  App.  Div.  939, 
168  N.  T.  Supp.  609,  it  was  held  that 
where,  by  the  terms  of  the  certificate 
of  the  Public  Service  Commission,  the 
time  within  which  the  consent  of  abut- 
ting property  owners  to  the  construc- 
tion of  an  elevated  street  railway  must 
be  obtained  was  not  limited,  but  the 
Commission  reserved  the  right  to  re- 
voke the  certificate  unless  such  con- 
sent was  secured  within  a  year,  the 
Commission  could  revoke  the  certifi- 
cate only  by  afiirmative  action  after 
due  hearing,  and,  even  in  case  of  rev- 
ocation, the  consents  which  had  been 
obtained  were  not  thereby  invalidated. 

In  People  ex  rel.  South  Shore  Trac- 
tion Co.  V.  Willcox  (1909)  196  N.  Y. 
212,  89  N.  E.  459,  affirming  (1909)  133 
App.  Div.  666.  118  N.  Y.  Supp.  248,  it 
was  held  that,  where  the  Public  Serv- 
ice Commission  had  in  fact  deter- 
mined that  the  construction  and  oper- 
ation of  a  proposed  street  railway 
were  both  necessary  and  convenient 
for  the  public  service,  it  was  without  - 
author!^  to  refuse  its  permission  and 
approval  to  the  construction  of  the 
railroad  and  the  exercise  of  the  fran- 
chise on  the  ground  that  the  condi- 
tions imposed  by  a  municipality  in 
granting  its  consent  were  improper. 

Notwithstanding  the  original  lay- 
ing out  of  a  route  for  a  subway  by  the 
Public  Service  Commission,  and  its  ap- 
proval by  the  board  of  estimate  and 
the  mayor,  it  has  been  held  that  a 
railway  company,  applying  to  the  ap- 
pellate division  of  the  supreme  court 
to  have  the  decision  of  the  Commis- 
sion confirmed,  must,  where  there  is 
objection  on  the  part  of  the  adjoining 
property  owners,  affirmatively  show  a 
requisite  public  necessity  in  order  to 
override  such  protests.  Re  Utica  Ave. 
Route  (19X3)  159  App.  Div.  306,  144 
N.  Y.  Supp.  228. 

In  that  case,  an  order  of  the  Public 
Service  Commission  approving  the 
plans  for  the  constouction  of  a  sub- 
way was  reversed  on  the  ground  that 
a  sufilcient  public  necessity  for  its 
construction  had  not  been  shown.  It 
appeared  from  the  evidence  that  the 


proposed  subway  would  be  built  in 
part  through  a  purely  residential 
street  shaded  by  large  trees,  which 
would  be  destroyed  if  the  subway 
were  built,  that  a  stringent  condi- 
tion as  to  the  residential  character  of 
the  property  appeared  in  the  convey- 
ances, forbidding  the  erection  of 
buildings  of  any  character  except  a 
dwelling  house  arranged  for  the  use 
of  one  family  only,  and  that  the  actual 
buil^ng  of  the  subway  was  planned 
in  the  remote  future,  when  otiier 
transportation  facilities  might  prove 
inadequate.  Conceding  the  fact  that 
public  necessity  would  override  pri- 
vate rights,  and  that  the  temporary 
character  of  a  neighborhood  should 
not  determine  whether  or  not  it  should 
be  devoted  to  public  needs,  the  court, 
in  denying  the  existence  of  such  a 
public  necessity  under  the  circum- 
stances as  would  justify  the  granting 
of  the  right  sought,  said:  "There  is 
no  present  design  to  build  this  road, 
at  least,  through  Stuyvesant  avenue. 
Its  legalization  will  be  all  for  perhaps 
a  score  of  years,  depending  on  the 
~  capacity  of  other  transit  systems  and 
the  financial  resources  of  the  city. 
Such  a  route,  when  authorized,  will  be 
an  immediate  cloud  on  the  values  of 
these  property  owners,  however  it  may- 
stimulate  sales  in  the  vacant  property 
on  Utica  avenue.  Upon  considera- 
tion of  the  testimony,  we  think  the 
facts  shown  fall  short  of  proof  of 
that  public  need  which  alone  could 
warrant  this  invasion  of  a  residential 
street,  with  jeopardy  of  private 
rights." 

In  the  case  of  Re  Empire  City  Trac- 
tion Co.  (1896)  4  App.  Div.  103,  38 
N.  Y.  Supp.  983,  it  was  held  that  the 
fact  that  a  corporation,  seeking  to 
construct  a  street  railroad,  had  been 
refused  a  certificate  of  convenience 
and  necessity  by  the  Railroad  Com- 
missioners, did  not  prevent  it  from 
bidding  for  a  franchise  when  offered 
by  a  city. 

In  the  case  of  Re  Wood  (1905)  181 
N.  Y,  93,  73  N.  E.  561,  afllrming  (1904) 
99  App.  Div.  334,  91  N.  Y.  Supp.  225, 
it  was  held  that  under  the  Railroad 
Law  of  1892  (§  59)  the  appellate  divi- 
sion was  given  th^  power  to  compel 
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the  Board  of  Railroad  Commissioners 
to  grant  to  a  street  railway  company 
seekinsT  to  construct  a  street  railway, 
a  certificate  of  convenience  and  neeoB- 

sity. 

In  McWilliams  t.  Jewett  (1896)  14 
Misc.  491,  36  N.  Y.  Supp.  620.  it  was 
held  that  it  was  not  necessary  that  a 
street  railway  should  first  obtain  the 
certificate  of  necessity  from  the  Board 
of  Railroad  Commissioners,  required 
ligr  statute,  before  tiie  municipality 
GOttId  srant  a  public  hearing  on  the 
companjr's  application  for  its  consent 
to  the  construction  of  the  road. 

Nor  was  it  necessary  that  the  rail- 
way company  should  obtain  the  cer- 
tificate before  securing  a  franchise 
from  a  munieipalify.  Seceomb  v. 
Wurster  (1897)  88  Fed.  866;  People 
ex  reL  West  Shore  Traction  Co.  v. 
Baaer  (1907)  64  Misc.  28,  103  N.  Y. 
Sapp.  1081. 

Under  the  Connecticut  statute 
(Public  Acts  1905,  chap.  244.  S  1}>  re- 
quiring a  street  railway  company  to 
cause  a  plan  of  its  location  showing 
streets,  grades,  etc.,  to  be  made  before 
it  could  begin  construction,  it  has 
been  held  that  it  must  appear  that 
the  plan  of  location  had  been  adopted 
by  a  vote  of  the  directors,  and,  until 
such  vote,  all  action  by  the  Railroad 
(Commissioners,  on  appeal  from  local 
authorities,  was  unauthorized  in  law. 
Korton  v.  Shore  Line  Electric  R.  Co. 
(1911)  84  Conn.  24,  78  Atl.  693;  Nor- 
ton T.  Shore  Line  Electric  R.  Co. 
(1911)  84  Conn.  40,  78  Atl.  587.  And 
where  a  street  railway  has  been  given 
by  statute  the  right  to  acquire  a  right 
of  way  over  private  lands  by  con- 
demnation, it  has  been  held  that  the 
(Commissioners  had  no  power  to  enter- 
tain and  approve  a  plan  of  location 
until  the  company  had,  by  agreement, 
or  condemnation  proceedings,  secured 
the  right  to  locate  over  such  private 
lands.  Norton  v.  Shore  Line  Electric 
R.  Co.  (Conn.)  supra.  But  where  the 
application  is  for  the  approval  of  a 
proposed  widening  of  a  layout  of  a 
completed  railway,  it  has  been  held 
that  it  was  not  necessary  for  the  com- 
pany to  have  first  attempted  to  secure 
the  additional  land  by  agreement  or 
condemnation  proceedings,  before  the 


Commissioners  could  lawfully  enter- 
tain and  approve  such  plan.  However, 
it  was  necessary  that  the  directors 

should  have  acted  on  the  plan  to  take 
the  land.  Stevens  v.  Connecticut  Co. 
(1912)  86  Conn.  36,  84  Atl.  361,  Ann. 
Cas.  1913D,  597. 

b.  BxtenHon, 

As  to  power  of  Public  Service  Com- 
mission to  require  railroad  or  street 
railway  to  extend  its  line,  or  build  new 
line  to  new  territory,  see  annotation 
to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Rail- 
road Commission,  2  A.L.R.  976. 

Like  the  right  to  construct  original- 
ly, the  right  to  build  extensions  to  a 
sbreet  railway  system  is  generally 
placed  under  the  supervision  and  con- 
trol of  Public  Service  Commisaiona. 
Daniels  v.  Commonwealth  Ave.  St.  R. 
Co.  (1900)  176  Mass.  618,  56  N.  £.  716; 
Re  Traction  Co.  1907)  119  App.  Div. 
806, 104  N.  Y.  Supp.  377;  Syracuse,  L. 
S.  &  N.  R.  Go.  V.  Carrier  (1912)  149 
App.  Div.  411,  184  N.  Y.  Supp.  791; 
People  ex  rel.  New  York  &  Q.  (3.  R. 
Co.  V.  Public  Service  Commission 
(1916)  173  App.  Div.  826,  160  N.  Y. 
Supp.  91 ;  Public  Service  Commission 
V.  New  York  R.  Co.  (1912)  77  Misc. 
487,  136  N.  Y.  Supp.  720;  Mitchell  v. 
Sandwich,  W.  &  A.  R.  Co.  (1914)  32 
Ont  L.  Rep.  694, 8  Ont  W.  N.  608. 

In  determining  as  io  the  public  con- 
venience and  necessity  of  a  proposed 
extension  of  the  lines  of  a  street  rail- 
way company,  the  Railroad  Commis- 
sioners should  take  into  consideration 
all  the  circumstances,  the  probable 
growth  in  the  population,  the  conven- 
ience of  the  people,  and  the  fact  that 
there  was  territory  lying  beyond, 
which  at  an  early  date  must  be  accom- 
modated. Re  Traction  Co.  (1907)  119 
App.  Div.  806,  104  N.  Y.  Supp.  377. 

In  Mitchell  v.  Sandwich,  W.  &  A. 
R.  Co.  (1914)  32  Ont.  L.  Rep.  594,  7 
Ont.  Week.  N.  508,  it  was  held  that, 
notwithstanding  permission  had  been 
granted  by  a  municipal  corporation  to 
a  street  railway  to  extend  its  lines  on 
certain  streets,  the  company  acquired 
no  right  until  the  proposed  extension 
had  received  the  approval  of  the  Rail- 
way and  Municipal  Board,  as  provided 
for  by  the  Ontario  Railway  Act  (g  260, 
subsec.  2). 
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i  The  Commission  may  force  a  rail- 
way company  to  extend  its  lines  in 
accordance  with  the  terms  of  its  fran- 
chise. Public  Service  Conunisaion  v. 
New  York  R.  Co.  (1912)  77  Misc.  487, 
136  N.  Y,  Supp.  720. 

In  People  ex  rel.  New  York  &  Q.  C. 
R.  Co.  V.  Public  Service  Commission 
(1916)  173  App.  Div.  826,  160  N.  Y. 
Supp.  91,  the  court,  without  setting 
out  the  evidence,  which  was  in  con- 
flict, held  that  the  Commission  was 
justified  in  issuins:  an  order  prohibit- 
ing the  abandonment  by  a  street  rail- 
way of  its  franchise  rights  on  certain 
streets,  on  which  it  had  failed  to  con- 
struct its  lines. 

But  where  a  street  railway  company 
had  forfeited  the  right  to  construct 
a  part  of  its  road,  by  failure  to  exer- 
cise the  privilege  for  more  than  twen- 
ty years,  it  was  held  that  the  Public 
Service  Commission  could  not  compel 
its  successor  to  construct  the  addi- 
tional lines  called  for  in  the  original 
franchise.  Public  Service  Commis- 
sion v.  Richmond,  L.  &  R.  Co.  (1917) 
163  N.  Y.  Supp.  64. 

In  State  ex  rel.  Milwaukee  v.  Mil- 
waukee Electric  R.  &  Light  Co.  (1919) 
—  Wis.  — ,  172  N.  W.  230,  an  order  of 
a  Public  Service  Commission,  compel- 
ling an  extension  of  double-track  rail- 
way by  an  interarban  street  railway 
company,  was  sustained  under  a  grant 
of  power  to  require  an  extension  by 
a  street  railway  operating  "within"  a 
municipality. 

Under  the  statute  in  force  in  New 
York  prior  to  1902  (Railroad  Law,  § 
90),  it  was  not  necessary  for  a  street 
railway  company  to  obtain  the  ap- 
proval of  the  Railroad  Commissioners 
to  an  extension  of  its  lines,  but  this 
requirement  was  added  to  the  law  in 
1902  (§  69a,  now  Railroad  Law,  §  10, 
McKinney,  Consol.  Laws,  bk.  48,  p. 
34).  Delaware,  L.  &  B.  R.  Co.  V.  Syra- 
cuse, L.  &  B.  R.  Co.  (1899)  28  Misc. 
456,  59  N.  Y.  Supp.  1035,  affirmed  in 
(1899)  43  App.  Div.  621,  60  N.  Y. 
Supp.  386;  New  York  C.  &  H.  R.  R. 
Co.  V.  Auburn  Interurban  Electric  R. 
Co.  (1904)  178  N.  Y.  75,  70  N.  E.  117, 
affirming  (1903)  79  App.  Div.  646,  80 
N.  Y.  Supp.  1144.  Accordingly  it  was 
held  in  the  case  last  cited  that  a  street 


railway  company,  filing  in  1901  a 
statement  as  to  a  proposed  extension, 
as  required  by  the  statute,  did  not 
have  to  secure  the  pennission  ol  the 
Board  of  Railroad  Commissioners. 

While  under  the  New  York  Railroad 
Law  of  1890  a  street  railway  company 
was  not  required  to  obtain  from  the 
Railroad  Commissioners  a  certificate 
of  convenience  and  necessity  when  de- 
siring to  extend  its  lines,  a  railroad 
company  could  pot,  under  the  guise  of 
extending  its  lines,  build  an  entirely 
new  road  which  would  constitute  the 
greater  part  of  its  system,  without  ob- 
taining the  certificate.  New  York  C. 
&  H.  R.  R.  Co.  V.  Buffalo  &  W.  Electric 
Ck>.  (1904)  96  App.  Div.  471,  89  N.  Y. 
Supp.  418.  Accordingly  it  was  held 
in  this  case  that  a  street  railway  con- 
sisting of  5  miles  of  track  could  not 
build  a  so-called  extension  of  70  miles 
without  obtaining  the  approval  of  the 
Commissioners.  But  in  Roberts  v. 
Huntington  R.  Co.  (1907)  66  Misc.  62, 
106  N.  Y.  Supp.  1031,  it  was  held  that, 
though  a  street  railway  only  3  mites 
in  length  proposed  to  extend  its  sys- 
tem an  additional  16  miles,  such  an 
extension  did  not  amount  to  the  con- 
struction of  a  new  road,  and,  under 
the  Railroad  Law  of  1890,  did  not  re- 
quire the  approval  of  the  Public  Serv- 
ice Commission. 

It  has  been  held  that  where  a  street 
railway  company  was  under  no  obli- 
gation, either  contractual  or  by  the 
terms  of  its  charter,  to  extend  its  lines, 
the  Public  Service  Commission  had 
no  power  to  order  an  extension  which, 
in  the  honest  opinion  of  the  directors 
of  the  road,  would  prove  unprofitable. 
Towers  v.  United  R.  &  Electric  Co. 
(1915)  126  Md.  478,  P.U.R.1915F,  474, 
95  Atl.  170.  In  this  ease  it  appeared 
that  the  Commission  had  ordered  a 
street  railway  to  extend  its  lines  by 
a  single  track  for  3  miles  into  the 
country,  and  to  operate  on  the  exten- 
sion a  single  car,  with  such  headway 
as  the  company  might  determine.  It 
was  insisted  by  the  company  that  such 
an  extension,  equipped  and  operated 
as  ordered  by  the  Commission,  was  un- 
wise from  an  engineering  standpoint, 
and  could  only  be  operated  at  a  loss 
to  the  company.  Holding  that  the  leg- 
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uUtnre  never  intended  by  the  erea- 
tioa  of  the  Commission  to  deprive  the 
directors  of  railway  companies  of 
their  discretionary  power  in  such  mat- 
ter, the  court  said:  "It  is  apparent 
from  an  examination  of  the  record 
that  the  construction  and  equipment 
of  this  extension  in  the  way  the  di- 
rectors of  the  con4>auy,  in  the  exer- 
die  of  their  honest  Jadgment,  con- 
sidered that  it  should  be  constraeted, 
or  eqaipped  and  operated,  would  re- 
salt  in  an  annual  loss  to  the  company. 
That  such  would  be  the  case  cannot 
be  doubted,  and  is  not  denied  by  the 
appellant.  What  the  Commission  has 
done,  and  what  it  intended  to  do,  is 
to  order  the  construction  of  a  'jerk- 
water* line,  equipped  with  one  car 
only,  from  Overlea  to  the  point  indi- 
cated in  the  order.  This  they  did 
sgainst  the  judfirment  of  the  directors 
of  the  appellee  company.  If  the  con- 
clBsion  of  the  Commission  as  to  ques- 
tions of  fact  be  accepted  as  sound, 
this  was  the  only  possible  construe- 
tioB  and  equipment  that  could  have 
been  ordered  that  would  have  shown 
any  profit  at  all.  In  the  judgment  of 
the  company,  this  kind  of  a  road  is 
highly  undesirable  from  a  business, 
engineering,  and  operating  standpoint, 
and  the  construction  of  such  a  road  is 
disapproved  of  by  its  directors.  The 
manner  of  construction,  equipment, 
and  operation  of  such  an  extension 
ar^  in  our  opinioUi  matters  to  be  de- 
termined by  the  directors  of  the  com- 
pany. As  to  such  matters,  the  legisla- 
ture did  not  intend  that  the  judgment 
and  discretion  of  the  directors  of  the 
ennpany,  when  honestly  exercised, 
should  be  controlled  or  ignored  either 
by  the  Public  Service  Commission  or 
the  courts.  The  company  submitted 
to  the  court  abundant  evidence  to 
show  why  they  regard  this  'jerk-water' 
line  as  an  unprofitable  and  unbusiness- 
I&e  undertaking.  In  overruling  their 
judgment  and  requiring  this  extension 
to  be  made  upon  the  terms  specified  in 
the  order,  the  Public  Service  Commia- 
lion  substituted  its  judgment  for  that 
of  the  directors  of  the  appellee  com- 
pany.   This   ...   it  had  no  power 

to  do." 

An  approval  by  the  Railroad  Com- 


missioners of  an  extension  of  a  street 
railway  was  upheld  in  Daniels  v.  Com- 
monwealth Ave.  Street  R.  Co.  (1900) 
175  Mass.  518,  56  N.  E.  715,  over  the 
objection  that  the  extension  was  part- 
ly over  the  tracks  of  another  company, 
intervening  between  the  old  and  new 
tracks  of  the  company  making  the  ex- 
tension, and  in  the  same  case  it  was 
held  that  the  fact  that  the  extension 
approved  was  temporary,  being  only 
a  detour  made  to  avoid  a  grade  cross- 
ing then  under  process  of  being 
changed,  was  no  objection  to  its  valid- 
ity. 

In  Ohio, 'it  is  provided  by  statute 
(§  614-61,  Gen.  Code)  that  the  re- 
quirements and  orders  of  a  ci^  coun- 
cil, respecting  additions  and  exten- 
sions by  public  utilities,  shall  he 
subject  to  review  by  the  Public  Utili- 
ties Commission.  Construing  this  stat- 
ute, it  was  held  in  Cincinnati  v.  Public 
Utilities  Commission  (1916)  91  Ohio 
St  331,  P.U.R.1916A,  1057,  110  N.  E. 
461,  Ann.  Gas.  1916E,  1081,  that,  on  ap- 
peal to  the  Commission,  it  was  author- 
ized only  to  pass  on  conditions  pre- 
sented by  the  evidence,  and  to  deter- 
mine whether  or  not  the  ordinance  in- 
question  was,  in  its  requirements,  just 
and  reasonable,  and  whether  it  should 
be  enforced  against  the  railway  com- 
pany, and  that  it  could  exercise  no 
further  power  in  the  matter. 

e.  Almndonment, 

In  Nebraska,  by  constitutional  pro- 
vision (art.  5,  §  i9a),  and  by  statute 
enacted  pursuant  thereto  (Rev.  Stat. 
1913,  §  6107),  the  state  Railway  Com- 
mission is  authorized  and  required  to 
regulate  the  rates  and  services  of,  and 
to  exercise  a  general  control  over,  all 
railroads  and  all  other  common  car- 
riers. Construing  these  provisions, 
it  was  held  in  H.  Herpolsheimer  Go.  v. 
Lincoln  Traction  Co.  (1914)  96  Neb. 
164,  147  N.  W.  206,  1114,  rehearing 
denied  in  (1914)  97  Neb.  113,  149  N. 
W.  326,  that  a  street  railway  company 
could  not  abandon  a  part  of  its  lines, 
or  withdraw  the  service  theretofore 
given  on  such  lines,  without  first  hav- 
ing obtained  the  approval  of  the  Com- 
mission, and  that  an  injunction  would 
be  granted  to  prevent  it  from  so  doing. 
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d.  CrosMlnga, 

In  many  states^  the  public  service 
commissions  or  similar  public  bodies 
are  specifically  given  by  statute  au- 
thority to  determine  the  necessity  for 
and  the  mode  of  making  a  crossins:  by 
a  street  railway  over  the  tracks  of  an- 
other road. 

United  States.— Malott  t.  Collins- 
ville,  C.  &  E.  St.  L.  Electric  R.  Co. 
(1901)  47  C.  C.  A.  345.  108  Fed.  818. 

Illinois.— Chicago,  P.  &  St.  L.  R.  Co. 
V.  Jacksonville  R.  &  Light  Co.  (1910) 
245  111.  155,  91  N.  E.  1024;  Illinois  C. 
R.  Co.  V.  St.  Louis  &  N,  E.  B.  Co. 

(1906)  126  111.  App.  446. 
Kansas.— State  ex  rel.  Dawson  v. 

Parsons  Street  R.  &  Electrical  Co. 
(1909)  81  Kan.  430,  28  LJt.A.(N.S.) 
7082.  105  Pac.  704. 

Maine. — Maine  C.  R.  Co.  v.  Water- 
ville  &  F.  R.  &  Ugfat  Co.  (1896)  89  Me. 
328. 

Michigan. — Jackson  &  Suburban 
Traction  Co.  v.  Railroad  Comrs.  (1901) 
128  Mich.  164,  87  N.  W.  133. 

Missouri — State  ex  rel.  St.  Joseph 
R.  Light  &  P.  Co.  V.  Public  Service 
Commission  (1917)  272  Mo.  646,  199 
S.  W.  999. 

New  York.— Clean  Street  R.  Co.  v. 
Pennsylvania  R.  Co.  (1902)  75  App. 
Div.  412,  78  N.  Y.  Supp.  113,  affirmed 
without  opinion  in  (1903)  175  N.  Y. 
468,  67  N.  E.  1086;  Lake  Shore  &  M. 
S.  R.  Co.  T.  Chautauqua  Traction  Co. 

(1907)  54  Misc.  275,  104  N.  Y.  Supp, 
550;  New  Paltz,  H,  &  P.  Traction  Co. 
V.  Central  New  England  R.  Co.  (1914) 
84  Misc.  528,  147  N.  Y.  Supp.  624. 

Pennsylvania. — Pittsburgh  R.  Co.  v. 
Pittsburgh  (1918)  260  Pa.  424.  P.U.R. 
1918F.  301.  103  Atl.  969. 

Canada. — Ottawa  Electric  R.  Co.  v. 
Ottawa  (1906)  37  Can.  S.  C.  354;  Brit- 
ish Columbia  Electric  R.  Co.  v.  Van- 
couver, V.  &  Eastern  R.  Nav.  Co. 
(1913)  43  Can.  S.  C.  98. 

Under  the  Illinois  statute  (Rev. 
Stat.  1903,  p.  1479),  providing  that, 
when  one  railroad  desired  to  cross  an- 
other and  objection  was  made  as  to 
the  place  or  manner  of  crossing,  the 
matter  should  be  submitted  to  the 
Board  of  Railroad  and  Warehouse 
Commissioners,  it  has  been  held  that 
a  traction  company  organized  under 


the  Railroad  Act  could  not  construct 
a  crossing  over  another  railroad, 
where  objection  was  made,  until  the 
matter  had  been  submitted  to  the  Com- 
mission. It  was  further  held  that  Uie 
power  of  the  Commission  under  the  act 
was  in  the  nature  of  a  veto  power,  it 
having  the  power  to  prevent  a  crossing 
being  made  at  any  place  or  in  such 
manner  as  would  unnecessarily  impede 
or  endanger  travel,  but  not  the  power 
to  indicate  a  particular  place,  and  no 
other,  at  which  the  crossing  should  be 
made.  Illinois  C.  R.  Co.  v.  St.  Louis  & 
N.  E.  R.  Co.  (1906)  125  DL  App.  446. 

By  the  Illinois  Act  of  1907,  relating 
to  the  crossing  of  one  railroad  by  an- 
other, it  was  specifically  provided  that 
any  railroad  desiring  to  cross  the 
tracks  of  another  should  first  obtain 
permission  from  the  Railroad  and 
Warehouse  CommlBsion.  prescribing 
tiie  place  where  and  tiie  manner  in 
which  such  crossing  should  be  made, 
and  by  another  provision  of  the  act  it 
was  provided  that  street  railroads 
should  be  considered  to  be  railroads 
within  the  meaning  of  the  act.  This 
latter  provision  was  not  incorporated 
in  the  statute  prior  to  its  amendment 
in  1907.  By  this  act.  the  permission 
of  the  Commission  was  required  to  be 
obtained,  regardless  as  to  whether  or 
not  any  objection  to  the  place  or  mode 
of  crossing  had  been  made,  while  un- 
der the  law  prior  to  1907  permission 
was  not  required  except  where  there 
were  objections.  Chicago.  P.  &  St.  L. 
R.  Co.  V.  Jacksonville.  R.  &  Light  Co. 
(1910)  245  111.  166,  91  N.  E.  1024. 

In  Pennsylvania,  by  the  Public  Serv- 
ice Company  Law  (Act  1913,  P.  L. 
1374)  the  Public  Service  Commission 
was  given  primary  jurisdiction  over 
street  railway  crossings,  and  accord- 
ingly it  has  been  held  that  the  courts 
had  no  jurisdiction  to  grant  an  injunc- 
tion restraining  the  construction  of  a 
crossing,  except  on  appeal  from  an 
order  of  the  Commission,  granting  a 
certificate  of  public  convenience. 
Pittsburgh  R.  Co.  v.  Pittsburgh  (1918) 
260  Pa.  424,  P.U.R.1918F.  301,  103 
Atl.  959. 

In  Malott  V.  Collinsville,  C.  &  E.  St. 
L.  Electric  R.  Co.  (1901)  47  C.  C.  A. 
345,  108  Fed.  313,  it  was  held  that  a 
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corporation  organized  under  the  gen- 
eral Railroad  Law  was  subject  to  all 
the  statutory  provisions  relating  to 
nUroadSi  and  the  fact  that  it  operated 
street  cars  for  purely  local  parposes, 
is  cities  through  which  it  passed,  did 
sot  lUter  its  character.  It  was,  there- 
fore, held  that  an  interurban  electric 
railway  company  was  subject  to  the 
provisions  of  the  Illinois  Act  of  1SS9 
(}209,  chap.  114),  giving  the  Board  of 
Railroad  and  Warehouse  Commission- 
ers the  power  to  determine  the  fitneu 
of  t  proposed  railroad  crossing  where 
objection  to  the  plan  was  made. 

Under  the  Kansas  statutes  (Laws 
1907,  chap.  267,  §  1,  Gen.  Stat  1901. 
S  6974),  giving  the  Board  of  Railroad 
Gommissioxiers  power  to  determine  the 
necessity,  place,  and  manner  of  the 
crossing  by  a  ftlreet  railway  company 
of  the  lines  of  another  railroad,  it  has 
been  held  -ttiat  where  a  street  railway 
company  was  operating  a  continuous 
line  across  a  city,  except  for  a  break 
eavaed  by  a  number  of  railroad  tracks, 
over  which  its  passengers  were  trans- 
ferred, the  Commissioners  might  re- 
<IDire  it  to  conslruct  a  crossing  below 
srade.  State  ex  rel.  Dawson  v.  Far- 
lona  Street  B.  &  Electrical  Co.  (1909) 
n  KsB.  480,  106  Pac.  704,  wherein  it 
was  said:  *^y  the  terms  of  the  stat- 
ate  the  Board  of  Railroad  Commission- 
ers had  power  to  determine  that  the 
crossing  should  be  made  at  the  place 
indicated,  by  means  of  a  subway  be- 
neath the  railroad  tracks.  But  in  ad- 
dition  to  this  it  also  had  power  to  de- 
teimine  the  'manner*  of  crossing,  and 
we  think  this  fairly  implies  the  right 
to  make  any  reasonable  requirements 
having  relation  to  the  safe  operation 
of  both  roads,  "ttiat  being  a  matter 
committed  to  its  control.  .  .  .  For 
instance,  the  Mnd  of  support  to  be  pro- 
vided for  tiie  surface  railroad,  and  the 
grade  and  consequent  length  of  the 
approaches  to  the  subway,  are  details 
clearly  subject  to  regulation  by  the 
Board.  Consequently,  a  proper  func- 
tion of  the  Board  is  to  decide  upon  a 
plan  of  the  work,  as  has  been  done  in 
this  ease."  It  was  further  objected 
that  sn  order  of  the  Board  of  Rail- 
way (Commissioners,  requiring  a  street 
railway  to  construct  a  crossing  over 


certain  railroad  tracks,  was  invalid  in 
that  the  plan  involved  the  exclusive 
use  by  the  railway  company,  not  only 
of  the  subway  itself,  but  of  that  p0r> 
tion  of  th9  street  taken  up  by  the  ap- 
proachra,  which  was  a  violation  of  the 
prohibition  against  the  grant  to  street 
railways  of  exclusive  privileges  in 
streets,  contained  in  Laws  1903,  chap. 
122,  §  68.  Answering  this  contention, 
the  court  said:  "The  moat  suitable 
arrangement  to  be  made  in  this  regard 
is  a  fair  matter  for  the  determination 
of  the  Railroad  Board.  The  statute 
(Laws  1903.  chap.  122,  g  68)  giving  the 
mayor  and  councilmen  of  cities  of  the 
first  class  authority  to  regulate  public 
grounds  contains  a  prohibition  of  any 
exclusive  privilege  for  a  railway  in  a 
street,  but  the  restriction  applies  only 
to  acts  of  ^e  city  oflScials,  as  it  is  a 
limitation  of  the  power  granted  to 
them." 

In  Jackson  &  Suburban  Traction  Co. 
T.  Railroad  Comra.  (1901)  128  Mich. 
164,  87  N.  W.  138,  it  was  held  that 
under  the  power  given  the  Railroad 
Commissioners  by  statute  (2  Comp. 
Laws,  §§  6349  et  seq.},  to  regulate  and 
prescribe  the  manner  of  a  crossing  by 
a  street  railway  over  another  road,  tiie 
Commissioners  had  the  power  to  order 
an  overhead  crossing  to  be  made  not- 
withstanding the  contention  of  the 
railway  that  in  order  to  comply  with 
the  order  it  must  exercise  the  power 
of  eminent  domain,  which  it  did  not 
possess,  and  that  therefore  the  order, 
in  effect,  amounted  to  an  order  for- 
bidding the  construction  of  that  part 
of  its  road. 

And  in  New  Paltz,  H.  &  P.  Traction 
Co.  V.  Central  New  England  R.  Co. 
(1914)  84  Misc.  628,  147  N.  Y.  Supp. 
624,  affirmed  without  opinion  in  (1914) 
164  App.  Div.  919, 149  N.  Y.  Supp.  1099, 
it  was  held  that  an  order  of  the  PnbUc 
Service  Commission,  requiring  a  trolley 
company's  tracks  to  be  run  over,  a 
bridge  to  be  constructed  by  a  railroad 
in  order  to  abolish  a  grade  crossing, 
was  not  open  to  objection  on  the  part 
of  the  trolley  company  on  the  ground 
that  the  order  required  it  to  move  its 
tracks  from  its  own  right  of  way  onto 
the  property  of  the  railroad  company, 
as  the  fact  that  the  tracks  were  car- 
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ried  on  a  bridge  above  the  soil  did  not 
affect  its  ownership  therein. 

In  Owosso  V.  Michigan  United  R.  Co. 
(1918)  —  Mich.  167  N.  W.  919,  it 
was  held  that,  while  control  of  cross- 
ings of  street  railw^  over  a  railroad 
was  vested  in  the  Railroad  Commission 
by  statute  (Comp.  Laws  1916,  §  8366), 
a  resolution  of  a  city  requiring  the 
tracks  of  a  street  railway  to  be  re- 
moved from  the  side  to  the  center  of 
a  street,  although  it  necessitated 
changing  a  crossing,  was  not  invalid 
because  of  the  fact  that  the  Commis- 
sion had  not  approved  the  change  in 
the  crossing,  it  appearing  that  no  ap- 
plication had  been  made  to  the  Com- 
mission for  its  approval. 

It  has  been  held  that  the  power  giv- 
en the  Public  Service  Commission  to 
regulate  the  manner  in  which  rail- 
road crossings  should  be  made,  and 
to  apportion  the  cost  thereof,  includ- 
ed the  power  to  M>Portion  to  a  street 
railway  a  portion  of  the  cost  of  elimi- 
nating a  grade  crossing  over  a  steam 
railroad.  State  ex  rel.  St.  Joseph  R. 
Light  &  P.  Co.  V.  Public  Service  Com- 
mission (1917)  272  Mo.  646,  199  S.  W. 
999. 

In  Ottawa  Electric  R.  Co.  v.  Ottawa 
(1906)  37  Can.  S.  C.  364,  it  was  held 
that  the  Board  of  Railway  Commis- 
sioners was  not  prevented  from  appor- 
tioning the  cost  of  the  change  in  a 
railway  crossing  on  one  of  the  streets 
of  a  city,  between  the  railroad  com- 
pany, the  city,  and  the  street  railway 
company,  by  reason  of  an  agreement 
between  the  city  and  the  railw^  com- 
pany, empowering  the  company  to 
operate  cars  on  the  city  streets;  such 
agreement  could  not  be  interpreted  to 
mean  that  the  city  was  bound  to  fur- 
nish the  company  with  a  street  over 
which  to  run  its  cars,  without  addi- 
tional cost  to  the  company. 

And  in  British  Columbia  Electric  R. 
Cq.  V.  Vancouver,  V.  &  E.  R.  Nav.  Co. 
(1918)  48  Can.  S.  C.  98,  it  was  held 
that  the  Board  of  Railway  Commis- 
sioners of  Canada  had  the  authority 
to  apportion  the  cost  of  the  change  in 
a  railroad  crossing  between  a  Domin- 
ion railroad,  a  street  railway  operat- 
ing under  provincial  authority,  and  the 
city,  under  the  Railw^  Act  (Rev. 


Stat  (Can.)  1906,  chap.  37)  conferring 
jurisdiction  on  the  Commission  to  de- 
termine who  were  "interested  parties," 
who  should  contribute  to  the  cost  of 
crossing  works. 

Under  the  laws  of  New  York  (Rail- 
road Law,  §3  91,  92,  94;  McKinney. 
Consol.  Laws,  bk.  48.  pp.  135, 138, 141), 
the  Public  Service  Commission  is  em- 
powered to  determine  who  shall  bear 
the  expense  of  a  street  railway  cross- 
ing, as  well  as  the  mode  and  manner 
in  which  the  crossing  shall  be  made. 
New  Paltss,  H.  &  P:  Traction  Co.  v. 
Central  New  England  R.  Co.  (1914) 
84  Misc.  628, 147  N.  T.  Supp.  624.  But 
under  the  Railroad  Law  of  1890  (§  12) , 
the  Board  of  Railroad  Commissioners 
was  given  the  exclusive  power  to  de- 
termine only  the  manner  and  method 
of  crossing  a  steam  railroad  by  a  street 
railway,  and  the  supreme  court  was 
invested  with  the  power  to  determine 
the  point  of  crossing  and  the  compea- 
satlon  to  be  paid.  Olean  Street  R.  Co, 
V.  Pennsylvania  R.  Co.  (1902)  76  App. 
Div.  412,  78  N.  Y.  Supp.  113,  affirmed 
in  (1903)  176  N.  Y.  468,  67  N.  E.  1086; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Chautau- 
qua Traction  Co.  (1907)  64  Misc.  275. 
104  N.  Y.  Supp.  650.  But  in  the  case 
last  cited  it  was  held  that  under  the 
Laws  of  1893,  chap.  239,  the  supreme 
court  was  given  jurisdiction  to  allow 
a  temporary  crossing  pending  the  deci- 
sion of  the  Commission  as  to  the  per- 
manent crossing,  and  the  decision  of 
the  court  commissioners  as  to  compen- 
sation. 

In  Louisville  &  N.  R.  Co.  v.  Bowling 
Green  R.  Co.  (1901)  110  Ey.  788,  63  S. 
W.  4,  it  was  held  that  since  the  statute 
creating  the  Railroad  Commission  ex- 
pressly excepted  street  railways  from 
its  jurisdiction,  the  Commission  had 
no  power  to  determine  whether  a  pro- 
posed crossing  by  a  street  railway  over 
the  tracks  of  a  commercial  railroad 
was  reasonable  and  feasible,  nor  did 
the  fact  that  the  Commission  was  giv- 
en jurisdiction  over  the  steam  railroad 
give  it  supervision  over  the  proposed 
crossing. 

0,  Operation  ffeneraily. 

Under  the  New  York  Railroad  Law 
of  1890  (§  161,  re-enacted  in  sub- 
stance in  Public  Service  Commission 
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Law,  %  49,  McEinney,  Consol.  Laws, 
bk.  47,  p.  whereby  a  like  power  was 
given  to  the  Public  Service  Commift- 
sion) ,  the  Board  of  Railroad  Commis- 
sioners was  enqwwered  to  bear  com- 
plaints as  to  fhe  operation  of  street 
railways,  and  to  determine  whether 
the  mode  of  operating  the  road  and 
conducting  its  business  was  reason- 
able and  expedient,  in  order  to  promote 
the  security,  convenience,  and  accom- 
modation of  the  public,  and  the  right 
to  review  sacfa  determination  was  giv- 
en to  tiie  coarts.  Accordingly  it  was 
held  in  People  ex  ret  Linton  v.  Brook- 
lyn Heights  B.  Co.  (1902)  172  N.  T. 
90^  64  N.  E.  788,  affirming  (1902)  69 
Afip.  DiT.  649,  76  N.  Y.  Supp.  202.  that 
mandamus  would  not  lie  in  the  first 
instance  to  compel  an  elevated  rail- 
way company  to  restore  continuous 
train  serrice  to  a  specified  station. 

In  Chicago  v.  O'Connell  (1917)  278 
lU.  691,  —  AXJL  —V  P.UJt.l917E, 
7S0, 116  N.  E.  210,  it  was  Insisted  that 
ao  order  of  the  Public  Utilities  Com- 
mission requiring  the  street  railways 
of  Chicago  to  maintain  a  certain  stand- 
ard of  service,  and  the  Public  Utilities 
Act,  in  80  far  as  it  purports  to  confer 
on  the  Commission  power  to  make  the 
order,  deprived  the  railway  company 
and  the  ci^,  which  held  an  option  on 
the  railways,  of  property  without  due 
process  of  law,  and  took  and  damaged 
the  private  proper^  of  the  railway  and 
city  without  just  conytensatiou.  Hold- 
ing that  the  order  was  issued  in  the 
lawful  exercise  of  the  police  power  of 
the  state,  and  as  such  was  not  sub- 
ject to  the  constitutional  objections 
urged  against  it,  the  court  said:  "The 
regulation  of  public  utilities  is  one 
phase  of  the  exercise  of  the  police 
power  of  the  state.  The  police  power 
msy  be  exereised  by  the  legislature  di- 
rectly, or  it  may  be  exercised  indirect- 
ly by  conferring  the  power  upon  agen- 
cies created  by  the  legislature.  The 
power  is  an  attribute  of  sovereignty, 
and  is  primarily  vested  in  the  legisla- 
ture, which  has  the  right  to  recall  it 
at  any  time  from  tiie  agency  to  which 
it  has  been  delegated,  and,  after  be- 
ing recalled,  to  retain  it  or  confer  it 
upon  some  other  agency  of  govern- 
ment.  In  the  »ercise  of  tiiis  power 


the  state  may  interfere  whenever  the 
public  interests  demand  such  inter- 
ference, and  in  this  particular  a  large 
discretion  is  necessarily  vested  in  the 
legislature,  to  determine  not  only  what 
the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the 
protection  of  such  interests.  .  .  . 
A  rightful  exercise  of  the  police  power 
is  not  a  violation  of  any  of  the  provi- 
sions of  the  Constitution  upon  which 
appellees  rely;  .  .  .  and  statutes 
affecting  the  owners  of  public  utilities 
by  lessening  their  privileges,  regulat- 
ing tiieir  charges,  and  Increasing  their 
burdens,  within  reasonable  bounds,  are 
uniformly  held  valid." 

Where  the  Public  Service  Commis- 
sion issued  an  order  requiring  a  rail- 
road to  maintain  a  waiting  room  or  car 
at  the  intersection  of  two  streets,  dar- 
ing certain  months  of  the  year,  it  has 
been  held  that  the  company  wonld  not 
be  relieved  from  its  duties  under  the 
order  because  of  the  refusal  of  the 
city  to  allow  a  car  to  be  placed  at  the 
point  indicated,  or  of  the  difficulty  in 
renting  a  room  in  the  locality,  but  that 
under  the  circumstances  the  company 
might  appeal  to  the  Commission  for 
relief.  Public  Service  Commission  v. 
New  York  &  Q.  C.  B.  Co.  (1916)  170 
App.  Div.  680,  156  N.  Y.  Supp.  S23. 

And  in  Brady  v.  South  Shore  Trac- 
tion Co.  (1912)  197  Fed.  669,  it  was 
held  that  a  street  railway  which  had 
obtained  a  license  from  a  city  to  oper- 
ate its  cars  over  a  bridge,  on  the  con- 
dition that  it  would  not  charge  more 
than  6  cents,  and  would  furnish  trans- 
fers at  the  termini,  would  be  enjoined 
at  the  instance  of  another  company 
operating  cars  over  the  bridge,  from 
operating  a  purely  shuttle  service  over 
the  bridge  at  a  fare  of  8  cents,  it  ap- 
pearing that  it  had  failed  to  secure 
the  approval  of  the  Public  Service 
Commission  covering  such  service. 

It  has  been  held  that  the  Public 
Service  Commission  should  grant  a  re- 
hearing on  an  order  for  additional  cars 
issued  before  the  beginning  of  the  war, 
where  it  was  claimed  that  because  of 
conditions  due  to  the  war  it  was  diffi- 
cult, if  not  impossible,  for  tite  railway 
company  to  raise  the  money  to  pur- 
chase them.    However,  it  was  held 
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that  the  part  of  the  order  which  re- 
lated only  to  six  cars  should  not  be 
suspended  pending  the  rehearing,  their 
cost  not  being  sufficient  to  justify  it, 
but  that  that  part  of  the  order  which 
required  the  purchase  of  forty-two 
new  cars  should  be  stayed  until  the  re- 
hearing could  be  had..  People  ex  rel. 
United  Traction  Co.  v.  Public  Service 
Commission  (1915)  167  App.  Div.  498, 
153  N.  Y.  Supp.  542. 

/.  Bateg  ana  /ares. 

With  respect  to  the  regulation  of 
rates  of  fare  of  a  street  railway  com- 
pany by  a  public  service  commission, 
the  decision  in  a  majority  of  the  cases 
has  turned  on  the  question  whether 
the  ordinance  granting  the  franchise 
and  fixing  tite  rate  of  fare  to  be 
charged  constituted  such  a  contract, 
the  impairment  of  which  is  forbidden 
by  the  Constitution.  These  cases  have 
been  fully  set  out  supra,  under  sub- 
division IV.  of  this  note,  or  in  the  note 
in  3  A.L.R.  730  on  the  power  to  in^ 
crease  rates  fixed  by  franchise.  Aside 
from  this  it  seems  to  be  conceded  that 
the  regulation  and  fixing  of  rates  of 
public  service  corporations,  being  a 
legislative  function,  may  be  lodged  in 
public  service  commissions  or  similar 
agencies  of  the  state,  created  by  the 
legislature  and  invested  with  super- 
vision and  control  of  street  railways. 

United  States.— Portland  R.  Light  & 
P.  Co.  v.  Railroad  Commission  (1913) 
229  U.  S.  397,  57  L.  ed.  1248,  33  Sup. 
Ct.  Rep.  820,  affirming  (1909)  56  Or. 
468,  105  Pac.  709,  109  Pac.  273;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Rail- 
road Commission  (1915)  238  U.  S.  174, 
59  L.  ed,  1254,  P.U.R.1915D,  591,  35 
Sup.  Ct.  Rep.  820,  affirming  (1912)  153 
Wis.  592,  L.R.A.1915F,  744,  142  N.  W. 
491,  Ann.  Cas.  1915A,  911;  Wilmington 
City  R.  Co.  V.  Taylor  (1912)  198  Fed. 
159;  Trenton  &  M.  County  Traction 
Corp.  V.  Trenton  (1915)  227  Fed.  502, 
affirmed  in  (1915)  P.U.R.1916C,  599, 
143  C.  C.  A.  416,  229  Fed.  140. 

Georgia.— Geoegia  R.  &  Power  Co.  v. 
Railroad  Commission  (reported  here- 
with) ante,  1. 

Massachosetts, — Board  of  Survey  v. 
Bay  State  Street  R.  Co.  (reported 
herewith)  ante,  24;  Fall  River  v. 
Public  Service  Comrs.   (1917)  228 


Mass,  575,  P.U.R.1918B,  141,  117  N.  E, 
915;  Donham  v.  Public  Service  Com- 
mission (1919)  —  Mass.  — ,  F.UJ(. 
1919C,  880,  122  N.  E.  397;  Fall  River 
V.  Public  Service  Commission  (1919) 
—  Mass.  — ,  P.U.R.1919C,  992,  122  N. 
E.406. 

New  Jersey. — Public  Service  R.  Co. 
V.  Public  Utility  Comrs.  (1911)  81  N. 
J.  L.  363,  80  Atl.  27. 

New  York. — Quinby  v.  Public  Serv- 
ice Commission  (1918)  223  N.  Y.  244, 
3  A.L.R.  685,  P.U.R.1918D,  30,  119  N. 
E.  433 ;  Willcox  v.  Richmond  Light  & 
R.  Co.  (1910)  142  App.  Div.  44, 128  N. 
Y.  Supp.  266,  affirmed  in  (1911)  202  N. 
Y.  515,  95  N.  E.  1141;  People  ex  rel. 
Bridge  Operating  Co.  v.  Public  Service 
Commission  (1912)  168  App.  Div.  129, 
138  N.  Y.  Supp.  434;  Metzger  v.  New 
York  State  R.  Co.  (1915)  168  App.  Div. 
187,  P.U.R.1915F,  727,  164  N.  Y.  Supp. 
789;  People  ex  rel.  New  York  &  M.  S. 
Traction  Co.  v.  Public  Service  Com- 
mission (1916)  175  App,  Div.  869, 
P.U.R.1917B,  957,  162  N.  Y.  Supp.  405. 

Ohio. — State  ex  rel,  Krichbaum  v. 
Northern  Ohio  Traction  &  Light  Co. 
(1913)  2  Ohio  App.  113,  34  Ohio  C.  C. 
262. 

Oregon. — Portland  v.  Public  Service 
Commission  (1918)  89  Or.  326,  P.U.R. 
1919A,  127,  173  Pac.  1178. 

Pennsylvania.— St.  Clair  v.  Tama- 
QUA  &  P.  Electric  R.  Ga  (reported 
herewith  ante,  20. 

Utah.— Salt  Lake  City  v.  Utah  Light 
&  Traction  Co.  (1918)  —  Utah,  — ,  8 
A.L.R.  716,  P.UJ1.1918F,  877,  178  Pac. 
556. 

In  Georgia  R.  &  Power  Co.  v. 
Railroad  Commission  (reported  here- 
with) ante,  1,  the  court  having  de- 
termined that  as  to  certain  lines  there 
was  no  contract  between  the  mu- 
nicipality and  the  street  railway,  fixing 
rates,  the  jurisdiction  of  the  Railroad 
Gonunission  to  fix  the  rates  on  those 
lines  was  upheld  under  the  express 
terms  of  the  statute  conferring  such 
power.  As  previously  shown  (subdivi- 
sion IV,),  the  denial  of  the  jurisdic- 
tion as  to  other  lines  was  due  to  the 
existence  of  valid  contracts  on  the 
subject  between  the  municipality  and 
the  street  railway  company,  which 
brought  them  within  the  provision 
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of  the  statute  to  the  effect  that  the 
powers  of  the  Commission  did  not 
extend  to  the  impairment  of  such  con- 
tracts. 

*The  fixing  of  rates  which  may  be 
charged  by  public  service  corporations 
ot  the  character  here  invoWed  [street 
railway]  is  a  legislative  fanctlon  of 
the  state."  HUwaukee  Electric  R.  ft 
Light  Go.  V.  Railroad  CommiBsion 
(1915)  238  v.  S.  174,  69  L.  ed.  1264, 
F.UJt.l916D»  &91»  35  Sup.  Gt.  Rep.  820, 
affirming  (1912)  163  Wis.  692.  LR.A. 
1915F,  744,  142  N.  W.  491,  Ann.  Cas. 
1915A.  911. 

The  purpose  of  the  statute  empow- 
ering a  Commission  to  regulate  street 
car  fares  was  stated  in  Boabd  of  Svit- 
VET  V.  Bat  State  Street  R.  Co.  (re- 
ported herewith)  ante,  24,  as  fol- 
lows :  "The  plain  purpose  of  the  legis- 
latare,  in  recognition  of  the  fact  that 
many  street  railways  operate  miles  of 
tracks  extending  through  numerous 
cities  and  towns,  was  to  prescribe  for 
the  regulation  of  f«reB  throughout  the 
commonwealth  by  a  single  public 
board,  which  may  be  expected  to  act 
with  a  broad  and  unbiased  view  for 
the  promotion  of  the  common  good  of 
all  the  conflicting  interests  involved, 
and  not  under  the  influence  of  purely 
local  considerations.  The  statute  is 
a  legislative  determination  that  it  is 
unwise  and  ineaqMdient  Itmger  to  per- 
mit the  full  developmoit  of  interurban 
trsnspcrtation  by  street  railways  to  be 
hampered  by  conditions  as  to  fares, 
contained  in  locations  granted  by  tiie 
public  olfieers  of  different  municipali- 
ties.'' 

And  in  Portiand  R.  Light  ft  P.  Co. 
T.  Railroad  Commission  (U.  S.)  supra, 
it  was  held  that,  under  the  unques- 
tioned authority  of  the  states  to  con- 
trol the  rates  of  fare  to  be  charged  by 
street  railway  companies,  the  state 
could  delegate  to  the  Railroad  Commis- 
sion the  power  to  regulate  rates.  It 
was  accordingly  held  that  the  Commis- 
sion had  the  power  to  require  a  rail- 
way company  to  reduce  its  rate  be- 
tween two  points  to  correspond  with 
that  charged  between  other  points  on 
its  lines,  the  conditions  being  practi- 
cally the  same. 

lilcewise.  in  Fall  River  v.  Public 


Service  Comrs.  (1917)  228  Mass.  575, 
P.U.R.1918B,  141. 117  N.  E.  915,  it  was 
held  that,  under  the  statute  (Stat. 
1913,  chap.  784),  the  Public  Service 
Commission  had  plenary  power  over 
the  establishment  and  regulation  of 
fares  on  street  railways,  and  accord- 
ingly it  was  ^thin  the  power  of  the 
Gomnussion  to  allow  the  railway  to 
discontinue  the  sale  of  slx-for-a-quar- 
ter  tickets,  provided  for  In  the  orig- 
inal grant. 

In  O'Brien  v.  Public  Utility  Comrs. 
(1918)  —  N.  J.  L  — ,  P.U J1.1919B,  865, 
105  Atl.  132,  it  was  held  that  a  Public 
Service  Commission  had  the  power  to 
sanction  a  reasonable  increase  of  rates 
to  meet  increased  cost  of  operation.  Mid 
an  increase  from  6  to  7  cents  was  sus- 
tained. See,  to  the  same  effect.  Trenton 
V.  Trenton  &  M.  County  Traction  Corp. 
(1918)  —  N.  J,  L  — .  P.U.R.1919B, 
873,  105  Ati.  186;  Robertson  v.  Wil- 
mington &  P.  Traction  Co.  (1918)  — 
DeL  — .  P.UJ1.1919B.  129. 104  Ati.  8S9. 

Where  a  stoeet  railway  company 
promulgates  a  regulation  as  to  rates, 
and  files  the  same  with  the  Public 
Service  Conmiission  as  required  by 
law,  the  courts  have  no  jurisdiction  to 
pass  on  its  reasonableness  until  the 
Commission  has  acted,  the  primary  ju- 
risdiction over  rates  being  in  the  Com- 
mission. Metzger  v.  New  York  State  R. 
Co.  (1915)  168  App.  Div.  187.  P.UJl. 
1916F,  727.  164  N,  Y.  Supp.  789. 

In  State  ex  rel.  Krichbaum  v.  North- 
ern Ohio  Traction  Light  Co.  (1913) 
2  Ohio  App.  lis,  84  Ohio  C.  C.  262, 
which  was  a  proceeding  by  quo  war- 
ranto brought  to  revoke  the  grant  of 
a  franchise  to  an  interurban  street 
railway  on  the  ground  that  the  fares 
charged  were  excessive,  it  was  held 
that  where  the  only  question  involved 
was  the  reasonableness  of  the  fares 
charged,  the  courts  had  no  jurisdic- 
tion, as  that  was  a  matter  exclusively 
within  the  jurisdiction  of  the  state 
Railroad  Commission,  as  provided  by 
statute  (102  L.  0.  L.  653.  666,  557). 

Similarly,  in  ST.  Claib  v.  Tamaqua  ft 
P.  Electric  R.  Co.  (reported  herewith) 
ante,  20,  it  was  held  that  the  courts 
had  no  jurisdiction  as  to  rates  until 
the  Public  Service  CommiBslon  had 
passed  on  them. 
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In  Virginia,  the  jurisdiction  of  the 
Corporation  Commission  over  the  rates 
charged  by  street  railway  companies 
is  limited  by  the  Constitution  (§  166b) 
to  those  companies  operating  wholly 
without,  or  partly  without  and  partly 
within,  a  city,  the  power  to  fix  rates  of 
companies  operating  wholly  within 
cities  being  reserved  to  the  cities. 
Com.  ex  rel.  Dowden  t.  Richmond  ft  R. 
River  R.  Co.  (1914)  115  Va.  766,  80  S. 
E.  796. 

Under  the  Oregon  statute  (I^ws 
1911,  p.  483),  creating  the  Public  Serv- 
ice Commission,  it  is  empowered  to 
act  on  its  own  motion,  or  on  petition 
of  the  public  utility  itself,  or  on  com- 
plaint of  any  mercantile,  agricultural, 
or  manufactoring  society,  or  by  any 
body  politic  or  municipal  organization, 
or  by  any  three  persons,  firms,  corpo- 
rations, or  associations.  Accordingly 
it  has  been  held  that  the  fact  that  the 
state  did  not  institute  proceedings  in 
regard  to  raising  the  rate  of  fare 
charged  by  a  street  railway  company 
did  not  affect  the  jurisdiction  of  the 
Commission.  Portland  v.  Public  Serv- 
ice Commission  (1918)  89  Or.  326, 
P.U.R.1919A,  127, 178  Pac.  1178. 

And  it  has  been  held  that  a  Board 
of  Public  Utnity  Commissioners  had 
the  power  to  suspend  an  increase  in 
the  fares  of  a  street  railway  company, 
pending  a  hearing  and  determination 
of  the  reasonableness  of  the  change, 
without  giving  notice  and  an  oppor- 
tunity to  be  heard  as  to  the  order  of 
suspension,  thus  preserving  the  status 
quo  until  a  hearing  on  the  merits  could 
be  had.  Trenton  &  M  County  Traction 
Corp.  V.  Trenton  (1915)  227  Fed.  602, 
affirmed  in  (1915)  P.U.R.1916C.  699, 
143  C.  C.  A.  416,  229  Fed.  140. 

But  where  the  statute  creating  a 
Public  Service  Commission  specifically 
provides  that  Street  railway  fares  shall 
not  be  over  5  cents,  the  Commission 
has  no  power  to  authorize  an  increase 
above  that  amount.  State  ex  rel.  Ta- 
coma  R.  &  Power  Co.  v.  Public  Service 
Commission  (1918)  101  Wash.  601, 
P.U.R.1918E,  277,  172  Pac.  890. 

In  Wilmington  City  R.  Co.  v.  Taylor 
(1912)  198  Fed.  159,  it  was  held  that 
where,  by  its  method  of  procedure,  a 
Public  Utility  Board  had  deprived  a 


faction  compai^  of  a  fair  opportunity 
to  be  heard,  an  order  requiring  tiie  res- 
toration of  the  sale  of  '*six-for>a-quar- 
ter"  tickets  amounted  to  depriving  the 
company  of  its  property  without  due 
process  of  law. 

In  Willcox  V.  Richmond  Light  &  R. 
Co.  (1910)  142  App.  Div.  44,  128  N.  Y. 
Supp.  266,  afiarmed  in  (1911)  202  N.  Y. 
616,  95  N.  E.  1141,  it  was  held  that  on 
the  refusal  of  street  railway  com- 
panies to  issue  transfers,  as  provided 
by  their  franchise  and  by  agreement 
with  a  municipality,  the  Public  Serv- 
ice Commission  had  jurisdiction  to  in- 
stitute summary  proceedings  to  com- 
pel a  compliance  with  the  terms  of  the 
franchise  and  agreement 

In  Re  Niagara  Falls  Bd.  of  Trade 
(1909)  20  Ont  L.  Rep.  197,  16  Ont 
Week.  Rep.  119,  it  was  held  that  by  the 
Ontario  Railway  Act  (subsec.  5  of 
S  171),  providing  that  the  provisions 
of  the  act  giving  the  Railway  and  Mu- 
nicipal Board  jurisdiction  over  street 
railway  fares  should  not  apply  to  a 
company  whose  tariff  was  subject  to 
tile  approval  of  any  commissioners  in 
whom  was  vested  any  park  or  lands 
'  owned  by  the  Crown  for  public  use, 
the  Board  had  no  jurisdiction  over  the 
fares  of  a  street  railway  operated  in 
Queen  Victoria  Niagara  Falls  park. 
But  it  was  further  held  that,  by  the 
act  approving  an  agreement  between 
the  company  and  the  park  commission- 
ers, a  part  of  the  Ontario  Railway  Act 
was  included,  and  therefore  any 
change  in  the  fares  of  the  company 
was  subject  to  the  approval  of  both 
the  park  commissioners  and  the  Board. 

It  has  been  held  that  the  power  con 
ferred  on  the  Board  of  Railway  Com 
missioners  of  Canada  by  statute  (Rail- 
way Act  (Can.)  Rev.  Stat  1906,  chap. 
87)  did  not  include  the  power  to  order 
a  street  railway  organized  and  operat- 
ing under  authority  conferred  by  a 
provincial  legislature,  to  make  through 
traffic  agreements  with  a  railway  com- 
pany subject  to  the  authority  of  the 
Dominion  Parliament.  Montreal  Street 
R.  Co.  V.  Montreal  (1909)  43  Can.  S.  C. 
197. 

In  Montreal  Park  &  I.  R.  Co.  v.  Mon- 
treal (1909)  43  Can.  S.  C.  256.  18  Ann. 
Cas.  143,  it  was  held  that  the  Board 
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of  Railway  Commissioners  of  Canada 
had  no  power  over  a  railway  company 
organized  and  operating  under  author- 
ity of  a  provincial  lexislaturet 

g.  MqtUpnunt  of  oora. 

Tlie  power  conferred  on  the  Public 
Service  Commission  by  statute,  in  New 
Toi^  (Public  Service  Commission  Law, 
§  SO;  McKinney,  Consol.  Laws,  bk.  47, 
p.  63)  to  order  repairs  and  changes 
in  the  equipment  of  street  railways, 
has  been  held  to  be  sufficiently  broad 
to  Instify  an  order  of  the'  Commission, 
roQUiring  a  street  railway  to  equip  its 
cars  with  both  power  and  geared  hand 
brakes.  People  ex  rel.  Brooklyn 
Heights  R.  Co.  t.  PnbUe  Service  Com- 
mission (1913)  157  App.  DlT.  698, 142 
N.  T.  Supp.  942. 

In  Henderson  v.  Dnrham  Traction 
Co.  (1903)  182  N.  a  779,  44  S.  E.  598, 
it  was  held  that  the  power  given  the 
Corporation  Commission  to  exempt 
street  railway  companies  from  the  pro- 
vision of  an  act  requiring  them  to 
oqnip  their  cars  with  fenders,  when, 
in  the  judgment  of  the  Commission, 
flie  enforcement  of  the  statnte  was  un- 
necessary, did  not  give  the  Commission 
the  power  to  exempt  all  the  street  rail- 
way companies  in  the  state  from  the 
opwation  of  the  statute.  On  this  point 
the  court  said:  "The  power  conferred 
upon  the  Commission  is  one  of  exemp- 
tion, and  not  of  suspension.  The  or- 
der made  by  the  Commission  exempts 
all  street  railway  companies  from  the 
pnrisiona  of  the  act,  as  to  the  fenders, 
antil  otherwise  ordered  by  the  Com- 
mission, thus  applying  to  all  street 
railways  in  the  state,  and  of  course 
operating,  if  within  the  power  of  the 
Corporation  Commission,  to  suspend 
the  statute.  This,  we  think,  exceeds 
the  power  conferred  by  the  statute, 
and  is  therefore  invalid,  thus  lea^ng 
the  act  in  force,  and  the  duty  of  the 
street  railway  companies  to  provide 
fenders  as  prescribed  by  the  act." 

h.  Traeka  or  paving. 

By  S  110  of  the  Indiana  statute  creat- 
ing the  Public  Service  Commission 
(Acts  1913,  p.  167),  the  Commission 
b  given  control  over  all  matters  of 
service  in  the  operation  of  street  rail- 
w^.  Accordingly  it  has  been  held 


that  tiie  right  of  a  street  railway  to 

replace  a  double-track  line  with  a  sin- 
gle track,  being  a  matter  of  reasonable 
service,  should  first  be  submitted  to 
the  Commission  for  determination,  and 
the  action  by  the  city  to  enjoin  the 
company  from  replacing  its  double 
trade  wiUi  a  single  track  was  improp- 
erly brought.  Vinceunes  v.  Vincennes 
Traction  Co.  (1918)  —  Ind.  — ,  120  K. 
E.  27. 

Under  the  Connecticut  Statute  of 
1901  (Rev.  Stat  1902,  §  3882),  it  was 
provided  that  a  street  railway  com- 
pany might  appeal  to  the  Public  Utili- 
ties Commission  from  any  decision  of 
municipal  anthorities  with  respect  to 
any  matter  relating  to  street  railways, 
and  it  was  held  that  on  such  an  appeal 
the  Commissioners  tried  the  matters 
before  them  de  novo,  and  might  issue 
any  order  they  saw  fit  regarding  the 
regulation  of  the  company.  In  this 
case  it  appeared  that  the  municipal 
authorities  had  refused  to  allow  the 
company  to  replace  certain  asphalt 
paving  with  a  ereo-resinato  wood 
pavement,  and,  on  appeal,  the  Commis- 
sioners "permitted  and  directed"  the 
railway  company  "to  lay  a  creo-resin- 
ate  wood  pavement  between  its  rails 
and  2  feet  outside  or'  same,  between 
two  described  points,  "in  order  that 
its  practicablli^  and  effideni^  might 
be  thoroughly  tested,"  which  order,  on 
appeal  to  the  supreme  court  of  errors, 
was  held  to  be  within  the  power  of  the 
Commissioners.  Hartford  v.  Hartford 
Street  R.  Co.  (1903)  76  Conn.  471,  53 
Atl.  1010.  In  Connecticut  Co.  v.  Nor- 
walk  (1915)  89  Conn.  628,  P.U.R. 
1915E,  490,  94  Atl.  992,  it  was  insisted 
that  a  special  act  authorizing  the  Pub- 
lie  Utilities  Commission  to  determine 
the  number  of  tracks,  not  exceeding 
two,  to  be  laid  by  any  street  railway 
on  a  bridge  to  be  constructed  under 
the  provisions  of  said  act,  was  uncon- 
stitutional in  that  it  pretended  to  con- 
fer jurisdiction  on  the  Commission  to 
determine  the  number  of  tracks  to  be 
laid  across  the  bridge,  arbitrarily, 
and  without  regard  to  public  conven- 
ience or  safety.  Construing  the  act 
to  imply  a  determination  reached  in 
the  usual  way  provided  by  the  Public 
Utilities  Ad^  the  court  said:  "The 
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Public  Utilities  Commission  aucceed- 
ed  the  railroad  commissioners,  and  all 
the  riffhts,  powers,  and  duties  hereto- 
fore vested  in  the  railroad  commis- 
sioners, and  not  inconsistent  with  the 
Public  Utilities  Act,  were  transferred 
to  and  continued  in  the  Comioission, 
and  new  and  enlarged  powers  were  by 
the  act  vested  in  the  Commission. 
Chapter  74  of  the  Public  Acts  of  1853 
created  the  railroad  commissioners* 
and  provided  that  they  might  Daake 
orders  in  reference  to  the  management 
and  operation  of  railroads  which,  in 
their  opinion,  were  necessary  for  the 
public  safety.  Throughout  the  many 
statutes  relating  to  the  powers  of  the 
railroad  commissioners  over  railroads 
and  railways,  we  find  that  public  ne- 
cessity, convenience,  or  safety  is  made 
the  condition  of  the  right  of  the  com- 
missioners to  act.  This  basic  fact  is 
either  found  by  the  general  assembly 
or  delegated  by  it  to  the  commission-' 
ers  to  find.  The  Public  Utilities  Act 
was  passed  upon  the  public  demand 
for  greater  public  protection  through 
larger  control  of  and  supervision  over 
public  service  corporations.  The  act 
is  broad  in  its  sweep,  extensive  in  the 
jurisdiction  conferred,  and  far-reach- 
ing in  the  supervision  of  public  serv- 
ice corporations  and  the  control  over 
public  and  private  interests.  It  is  es- 
sentially a  remedial  statute,  and  as 
such,  like  the  Workmen's  Compensa- 
tion Act,  is  to  receive  a  liberal  con- 
struction, designed  to  effectuate  its 
cardinal  purpose.  It  would  be  a  sin- 
gular legislative  condition,  if  it  were 
80,  that  within  two  years  of  the  enact- 
ment of  this  highly  important  piece  of 
constructive  legislation  the  legisla- 
ture were  found  to  have  passed  an  act 
intentionally  disregarding  the  founda- 
tion upon  which  all  the  powers  of  the 
railroad  commissioners  over  railroads 
and  railways  rested,  and  committed  to 
their  successors  in  this  single  matter 
of  operation  the  power  of  acting  at 
their  will  and  without  regard  to  the 
necessity,  convenience,  or  safety  of  the 
public.  And  that,  too,  while  leaving 
all  other  administrative  matters  con- 
tingent upon  this  vital  principle  of 
public  welfare.  Doubly  singular 
would  this  be  when  the  legislature. 


twice  in  1911,  the  year  of  enactment 
of  the  Public  Utilities  Act,  and  twice 
in  1913,  the  year  of  the  passage  of  the 
special  act  in  controversy,  made  the 
public  convenience,  or  necessity,  or 
safety,  the  basis  of  the  administrative 
orders  authorized  by  the  new  Commis- 
sion.'* 

Under  the  New  Jersey  Public  Utili- 
ty Act  1911,  p.  378,  the  Board  of  Pub- 
lic Utility  Commissioners  was  ^ven 
general  supervision,  jurisdiction,  and 
control  over  all  public  utilities,  and 
by  a  specific  provision  power  was  con- 
ferred on  it  to  permit  a  street  railway 
company  to  change  the  gauge  of  its 
tracks  to  the  standard  steam  railway 
gauge.  Accordingly  it  was  held  in 
State,  Phillipsburg,  Prosecutor,  v. 
Public  Utility  Comrs.  (1918)  85  N.  J. 
L.  141,  88  Atl.  1096,  that  an  order  di- 
zecting  a  horse-car  railroad  company 
to  change  its  gauge  to  the  standard 
was  within  the  jurisdiction  of  the 
Commissioners. 

In  Re  West  Toronto  &  T.  R.  Co. 
(1911)  25  Ont.  L.  Rep.  9,  20  Ont. 
Week.  Rep.  271,  it  was  held  that  the 
Ontario  Railway  and  Municipal  Board 
had  the  power,  under  the  Act  of  1906 
(S§  63,  64),  to  order  a  street  railway 
company  to  reconstruct  or  repair  its 
tracks  in  accordance  with  an  agree- 
ment between  the  railway  company 
and  the  city,  requiring  the  company  to 
keep  in  repair  its  tracks,  etc. 

In  State  ex.rel.  Tacoma  R.  &  Power 
Co.  V.  Public  Service  Commission 
(1918)  101  Wash.  601,  P.UJt.l918E, 
277, 172  Pac.  890,  it  was  held  that  the 
statute  creating  the  Public  Service 
Commission  did  not  empower  it  to 
abrogate  the  terms  and  conditions  con- 
tained in  franchises  granted  by  munic- 
ipalities, and  therefore  the  Commis- 
sion could  not  relieve  a  street  railwi^ 
from  the  duty  of  paving  between  its 
tracks,  although  it  might  appear  that 
its  income  was  not  sufficient  to  allow 
of  the  expenditure  and  at  the  same 
time  permit  it  to  give  an  adequate 
service  to  the  public. 

C  Bridges. 

By  statute  in  Maine  (Rev.  Stat 
chap.  51,  §  75),  it  was  provided  that 
bridges  erected  by  a  municipality, 
over  which  a  street  railroad  passed. 
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should  be  constructed  and  maintained 
in  such  manner  as  the  Board  of  Rail- 
road Commissioners  might  determine. 
That  after  notice  of  a  hearing:  the 
Commissioners  should  determine  all 
questions  of  repair,  renewal,  or,  if 
necessary,  rebuilding,  and  should  ap- 
portion the  cost  between  the  railroad 
company  and  the  city  or  town.  It  has 
been  held  that  under  this  statute  the 
Railroad  Commissioners  were  invested 
with  the  power  to  require  the  repair 
of  an  old  wooden  brid^,  and  to  appor- 
tion the  cost  between  the  railroad  com- 
pany and  tfan  town  as  it  might  deem 
fair  and  jast.  Orono  t.  Bangor  B.  & 
Electric  Co.  (1909)  106  Me.  428,  74 
Atl.  1022.  And  in  a  later  case  it  was 
held  that  the  Commissioners,  under 
this  statute,  were  empowered  to  or- 
der the  construction  of  a  new  steel 
bridge  in  place  of  the  weakened  wood- 
en one.  (1912)  109  Me.  292,  84  Atl. 
385. 

In  NoTwalk  Connecticut  Co. 
(1914)  88  Conn.  471,  91  Atl.  442,  it 
was  insisted  that  under  chap.  207  of 
the  Public  Acta  of  Connecticut  of 
1911,  the  Pabtle  Utilities  Commlasion 
had  no  power  to  apportion  the  coat  of 
a  new  bridge,  bailt  to  replace  an  old 
one  over  which  the  trades  of  a  street 
rallwiqr  ran,  between  the  municipality 
and  the  railway  company,  its  power 
being  limited  by  the  statute  to  cases 
of  "repair,  strengthening,  or  recon- 
struction." Holding  that  the  act  was 
broad  enough  to  cover  a  case  of  a  new 
bridge  built  to  replace  an  old  one,  the 
court  said:  "This  point  is  too  fine 
for  practical  use  in  the  construction 
of  the  statute.  The  word  'recons^c- 
tion,'  as  distinguished  from  repair  and 
strengthening,  means  rebuilding.  It 
cannot  be  limited  to  an  exact  repro- 
duction of  the  original  bridge.  Some 
latitude  must  be  allowed  for  present 
and  prospective  changes  in  highway 
and  waterway  traffic,  and  for  the  ex- 
pression of  architectiiral  design.  .  .  . 
The  word  'reconstruction,*  as  used  in 
the  latter  part  of  the  act,  is  evidently 
large  enough  to  include  a  reconstruc- 
tion adapted  to  changed  conditions, 
though  the  result  is,  in  one  sense,  a 
new  bridge,  provided  it  is  in  fact  a 
substitute,  in  point  of  highway  traffic, 
S  A.L.R.— 6. 


for  the  old."  In  that  case,  it  was  fur- 
ther held  that,  under  chap.  207  of  the 
Public  Acts  of  Connecticut,  of  1911, 
the  jurisdiction  of  the  Public  Utilities 
Commission  as  to  the  necessity  .f^r 
and  character  of  a  new  bridge  built  to 
replace  an  old  one,  and  to  apportion 
the  cost  between  a  street  railway  run- 
ning over  the  bridge  and  a  municipal- 
ity, attached  as  soon  as  the  parties 
disagreed  either  as  to  the  necessity 
and  character  of  the  bridge  or  the  ap- 
portionment of  the  cost. 

But  in  Augusta  v.  Lewiston,  G.  ft  W. 
Street  R.  Co.  (1916)  114  He.  24,P.UJC. 
1916F,  260,  96  Ati.  267,  it  was  held 
that  where  a  municipality  and  a  street 
railroad  had  agreed  as  to  the  nature 
of  the  repairs  to  be  made  to  a  bridge, 
and  to  apportion  the  cost  between 
themselves,  and  the  repair  had  actual- 
ly been  made  in  pursuance  of  such 
agreement,  the  Public  Utilities  Com- 
mission, which  had  succeeded  to  the 
powers  of  the  Railroad  Commission, 
had  no<power  under  the  statute  (Rev. 
Stat.  §  76,  chap.  61)  to  apportion  the 
costs  for  such  r^iairs. 

j.  Motive  power. 

Under  the  New  York  Railroad  Law 
of  1890  (chap.  665,  §  100,  re-enacted 
in  substance  as  Railroad  Law,  %  180, 
McKinney,  Consol.  Laws,  bk.  48,  p. 
201,  requiring  the  consent  of  the  Pub- 
lic Service  Commission),  the  consent 
of  the  Board  of  Railroad  Commission- 
ers was  required  before  a  street  rail- 
way company  could  change  Its  motive 
power.  St.  Michael's  P.  E,  Church  v. 
Forty-Second  Street,  M.  &  St.  N.  Ave. 
R.  Co.  (1899)  26  Misc.  601,  57  N.  Y. 
Supp.  881;  People  ex  rel.  Babylon  R. 
Co.  V.  Railroad  Gomrs.  (1898)  32  App. 
Div.  179, 52  N.  Y.  Supp.  908,  affirmed  in 
(1899)  168  N.  Y.  711,  63  N.  E.  1129; 
Re  Eingsbridge  R.  Go.  (1901)  66  App. 
Div.  497,  73  N.  Y.  Supp.  440;  People 
ex  rel.  Luckings  v.  Railroad  Comrs. 
(1898)  156  N.  Y.  693.  61  N.  E.  1093, 
affirming  (1898)  30  App.  Div.  69,  51 
N.  Y.  Supp.  781. 

Under  that  act,  the  Board  of  Rail- 
road Commissioners  was  authorized  to 
grant  permission  to  street  railways  to 
operate  their  cars  by  any  power  other 
than  locomotive  steam  power.  Con- 
struing this  statute,  it  was  held  in 
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People  ex  rel.  Babylon  R.  Co.  v.  Rail- 
road Comrs.  (1898)  32  App.  Div.  179, 
52  N.  Y.  Sapp.  908,  affirmed  in  (1899) 
158  N.  Y.  711,  63  N.  E.  1129,  that  the 
Commissioners  erred  in  not  taking 
jurisdiction  of  an  application  of  a 
street  railway  company  to  change  its 
motive  power  from  horse  power  to 
kinetic  stored  steam  power,  such  pow- 
er not  being  within  the  meaning  of 
"locomotive  steam  power,"  as  used  in 
the  statute. 

But  it  has  been  held  that  where  the 
Board  of  Railroad  Commissioners,  un- 
der the  authority  vested  in  them  by 
the  statute  heretofore  mentioned,  had 
granted  a  street  railway  permission  to 
change  its  motive  power  from  horse 
power  to  underground  electric  power, 
the  Board  could  not  subsequently  re- 
consider its  ruling,  as  the  privilege 
granted  by  it  was  in  the  nature  of  a 
franchise,  and  in  the  absence  of  statu- 
tory authority  the  Commissioners 
could  not  alter  it  People  ex  rel. 
Luckings  r.  Railroad  Comrs.  (N.  T.) 
supra. 

fe.  FUeal  management. 

Statutes  creating  public  service 
commissions  or  like  bodies,  and  con- 
ferring on  them  power  to  supervise 
and  control  the  construction  and  oper- 
ation of  street  railways,  generally 
provide  that  the  commission  shall 
have  control  over  the  issuance  of 
bonds  and  other  securities.  Augusta 
Trust  Co.  V.  Federal  Trust  Co.  (1907) 
82  C.  C.  A.  309,  153  Fed.  157;  Guaran- 
ty Trust  Co.  v.  Metropolitan  Street  R. 
Co.  (1910)  180  Fed.  637;  Federal 
Trust  Co.  V.  Bristol  County  Street  R. 
Co.  (1915)  222  Mass.  35,  109  N.  E. 
880;  Kansas  City  R.  Co.  v.  Public 
Service  Commission  (1917)  273  Mo. 
173.  P.U.R.1918D,  12,  201  S.  W.  74; 
People  ex  rel.  Third  Ave.  R.  Co.  v. 
Public  Service  Commission  (1911)  203 
N.  Y.  299,  96  N.  E.  1011,  affirming 
(1911)  145  App.  Div.  318,  130  N.  Y. 
Supp.  97;  People  ex  rel.  Westchester 
Street  R.  Co.  v.  Public  Service  Com- 
mission (1914)  210  N.  Y.  456,  104  N. 
E.  952,  modifying  (1913)  158  App. 
Div.  251,  143  N.  Y.  Supp.  148j  People 
ex  rel.  Dry  Dock,  E.  B,  &  B.  R.  Co.  v. 
Public  Service  Commission  (1915)  167 
App.  Div.  286, 153  N.  Y.  Supp.  344. 


In  the  case  of  Re  Lincoln  Traction 
Co.  (1919)  —  Neb.  — ,  P.U.R,1919C, 
927,  171  N.  W.  192,  orders  of  a  Public 
Service  Commission  with  respect  to 
the  issue  of  stock  and  bonds  a 
street  railway  company  were  passed 
on,  but  without  specific  discussion  of 
the  power  of  the  Commission. 

The  Massachusetts  statute  respect- 
ing the  supervision  of  the  issuing  of 
bonds  of  street  railways  by  the  Board 
of  Railroad  Commissioners  requires 
not  a  perfunctory  or  merely  formal 
approval,  but  a  thoroughgoing  investi- 
gation,  designed  for  the  protection  of 
the  public,  the  stockholders,  and  the 
secured  and  unsecured  creditors, 
which  results  from  an  intelligent  ap- 
proval manifested  by  an  adjudication. 
Federal  Trust  Co.  v.  Bristol  County 
Street  R.  Co.  (1916)  222  Mass.  86,  109 
N.  E.  880. 

In  Augusta  Trust  Co.  v.  Federal 
Trust  Co.  (1907)  82  C.  C.  A.  809,  163 
Fed.  167,  the  court,  refusing  relief  to 
the  holder  of  a  note  issued  by  a  street 
railway  corporation,  on  the  ground 
that  the  note  had  been  issued  without 
the  approval  of  the  Board  of  Railroad 
Commissioners  as  required  by  the 
Massachusetts  statute,  said ;  "The 
statute  .  .  .  requires  that  no  bonds 
be  issued  except^  of  course,  by  a  vote 
of  a  majority  in  interest  of  the  stock- 
holders  of  the  corporation,  which  con- 
dition, perhaps,  is  sufficiently  covered 
in  this  record.  Nor  can  they  be  issued 
until  the  Board  of  Railroad  Commis- 
sioners is  satisfied  that  the  value  of 
the  property  of  the  corporation,  'ex- 
cluding the  value  of  the  Awiehise, 
.  .  .  taken  at  a  fair  value  for  rail- 
way purposes,  .  .  .  equals  or  ex- 
ceeds the  amount  of  the  capital  stock 
outstanding  and  the  debt;'  nor  until 
the  Board,  'after  an  examination  of 
the  assets  and  liabilities  of  the  com- 
pany, and  such  further  investigation 
as  it  considers  expedient,  shall  by  vota 
approve  their  issue.'  Proceedings  un- 
der the  line  of  statutes  to  which  the 
section  quoted  relates  have  never  been 
merely  formal,  but,  according  to  the 
practice,  they  are  not  completed  until 
after  due  notice,  public  hearing,  and  a 
solemn  adjudication.  Indeed,  this  sec- 
tion requires  a  formal  vote  by  the 
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Board,  to  be  passed  'after  an  examina- 
tioB  of  the  assets  and  liabilities  of  the 
company,  and  such  further  investiga- 
tion aa  it,'  that  is,  the  Board,  'consid- 
ers &q>edient.'  All  this  emphasizes 
tbe  fact  that  this  legislation  is  in  line 
witti  a  deep-seated  public  policy, 
which,  inasmuch  as  the  corporation 
involved  is  purely  local,  we  could  not 
in  any  way  disregard  with  reference 
to  either  a  formal  or  an  equitable 
mortgage,  or  to  any  attempt  to  author- 
ize the  complainant  to  share  with  the 
holders  of  the  bonds  already  issued, 
or  even  to  protect  it  1^  a  lien  on  the 
proper^  in  excess  of  their  claims. 
Any  attempt  in  either  direction  would 
be  equally  violative  of  the  local  stat- 
utes appertaining  hereto." 

The  section  of  the  Stock  Corpora- 
tion Law  (§  55;  McEinney,  Consol. 
Laws,  fak.  58,  p.  ^)  which  permits 
stock  to  be  isaned  for  the  valne  of  the 
property  purchased  was  not  repealed 
by  the  Public  Service  Commission  Law 
(S  55;  McEinney,  ConsoL  Laws,  bk.  47, 
p.  70),  providing  that  before  stock  can 
be  issued  for  property  purchased, 
there  must  be  an  order  of  the  Commis- 
siou  authorizing  the  issue,  stating  the 
amount  and  the  purposes  to  which  it 
is  to  be  applied;  but  the  two  sections 
should  be  read  together,  and  the  latter 
section  is  intraded  to  prevent  the  is- 
sue of  watered  or  fictitious  stock. 
People  ex  rel.  Third  Ave.  R.  Co.  v. 
Public  Service  Commission  (N.  Y.) 
supra ;  People  ex  rel.  Westchester 
Street  R.  Co.  v.  Public  Service  Com- 
mission (1914)  210  N.  Y.  456,  104  N. 
E.  952,  modifying  (1913)  158  App. 
Div.  251, 143  N.  Y.  Supp.  148.  Accord- 
ingly it  has  been  held  that,  white  not 
conclusive,  the  price  paid  for  a  street 
railway  system  at  a  foreclosure  sale 
is  entitled  to  great  weight  in  fixing  the 
amount  of  stock  to  be  issued  by  the 
purchasing  company.  People  ex  rel. 
Westchester  Street  R.  Co.  v.  Public 
Service  Conunission  (N.  Y.)  supra. 
In  this  case  it  appeared  that  the  Com- 
mission refused  to  allow  stock  to  be 
issued  for  the  cost  of  the  purchase, 
and  limited  the  issue  to  approximate- 
ly one  half  of  the  cost  price,  basing 
its  ruling  on  the  ground  that  the  prop- 
erty was  not  worth  the  price  paid  for 


it,  and  that,  being  bound  by  a  5-cent- 
fare  franchise,  it  could  not  be  oper- 
ated at  a  profit.  In  modifying  the  de- 
cision of  the  appellate  division,  and 
directing  the  proceeding  to  be  remit- 
ted to  the  Public  Service  (Commission, 
where  addiUonal  evidence  could  be 
had  of  the  value  of  the  property,  the 
court  said:  "We  are  unable  to  hold, 
as  is  held  in  substance  by  the  appel- 
late division,  that  the  Westchester 
Street  Railroad  Company  is  entitled, 
as  a  matter  of  law,  to  the  approval  by 
the  Public  Service  Commission  of  an 
issue  of  its  stock  to  an  amount  at  least 
equal  to  the  bid  made  in  its  behalf  for 
parts  of  the  property  and  franchises 
of  the  Tarrytown,  White  Plains,  & 
Mamaroneck  Railway  Company,  The 
purchase  price  of  property  in  the  open 
market  is  generally  entitled  to  great 
weight  in  determining  the  value  of 
such  property,  but  such  purchase 
price  is  not  conclusive  evidence  of 
value,  and  a  determination  of  such 
amount  does  not  prevent  the  consider- 
ation of  other  evidence  bearing  upon 
the  value  of  the  property  purchased. 
The  finding  of  the  Public  Service  Com- 
mission as  to  value  having  been  dis- 
approved, and  its  order  annulled  and 
set  aside,  the  proceeding  should  be  re- 
mitted to  it  for  its  further  action  in 
view  of  the  findings  of  the  appellate 
division,  and  either  party  to  the  pro- 
ceeding should,  if  desired,  be  allowed 
to  present  further  testimony  to  the 
(^mmission  relating  to  the  question 
of  value." 
In  People  ex  rel.  Third  Ave.  R.  Co. 
Public  Service  Commission  (1911) 
203  N.  Y.  299,  96  N.  E.  1011,  affirming 
(1911)  146  App.  Div.  318,  130  N.  Y. 
Supp.  97,  it  was  held  that  liie  Commis* 
sion  was  not  justified  in  refusing  per* 
mission  to  a  street  railway  company  to 
issue  securities  under  a  plan  of  reor- 
ganization after  foreclosure,  because 
the  value  of  the  mortgaged  property 
and  the  amount  of  new  capital  to  be 
invested  were  less  than  the  amount  of 
securities  sought  to  be  issued.  This 
case  was  decided,  however,  prior  to 
the  enactment  of  §  55a  of  the  Public 
Service  O)mmi8sion8  Laws,  extending 
the  power  of  the  Commission  over  re- 
organized street  railway  companies. 
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and  providing  ttiat  the  amount  of  se- 
earities  issued  by  a  reorganized  street 

railway  company  should  not  exceed 
the  fair  value  of  the  property  involved. 

In  People  ex  rel.  Dry  Dock,  E.  B.  & 
B.  R.  Co.  V.  Public  Service  Commission 
(1915)  167  App.  Div.  286,  153  N.  Y. 
Supp.  S44,  it  was  held  that  the  Com- 
mission erred  in  applying  the  teat  of 
the  actual  value  of  a  street  railway 
company's  property  and  its  earning 
capacity  as  a  criterion  for  its  approval 
of  the  issue  of  bonds  for  the  purpose 
of  refunding  existing  debts  and  obli- 
gations, but  that  it  was  right  in  refus- 
ing to  approve  their  issue  until  it  had 
been  proved  that  the  securities  sought 
to  be  refunded  represented  actual  in- 
vestments for  the  company's  capital 
account.  In  sunmiing  up  its  decision, 
the  court  said :  "In  a  refunding  case 
the  inquiry  of  the  Commission  is  prop- 
erly directed  to  the  following  consid- 
erations, the  evidence  requisite  to 
reach  a  determination  whereupon 
should  be  furnished  by  the  petitioner : 
(1)  Whether  the  proposed  issue-  is 
reasonably  required  for  the  refunding 
purpose.  (2)  Whether  the  expendi- 
ture to  be  refunded  is  a  capital,  as 
distinct  from  an  operating  or  income, 
charge.  (3)  If  the  expenditure  to  be 
refunded  is  an  operating  or  income 
charge,  whether  such  refunding 
should,  nevertheless,  be  permitted  un- 
der the  exception  clause  of  the  stat- 
ute which  reads:  'Except  as  other- 
wise permitted  in  the  order  in  the  case 
of  bonds.'"  And  it  was  further  held 
that  the  decision  of  a  Federal  court 
that  the  obligations  sought  to  be  re- 
funded represented  investments  on 
account  of  the  company's  capital  was 
not  binding  on  the  Commission,  when 
It  was  not  a  party  to  the  action.  And 
it  was  further  held  tiiat  §  SSa,  relating 
to  the  issue  of  securities  by  street  rail- 
way companies,  was  limited  to  the 
reorganization  of  railroads,  and  did 
not  apply  to  the  refunding  of  obliga- 
tions of  a  company  where  it  was  not 
proposed  to  reorganize  it.  Ibid. 

The  fact  that  obligations  which  a 
street  railway  company  sought  to  have 
refunded  were  incurred  before  the 
enactment  of  the  Public  Service  Com- 
missions Laws  did  not  relieve  the  com- 


pany from  the  necessity  of  securing 
the  approval  of  the  Commission  to  the 
issuance  of  the  refunding  bonds. 

Ibid. 

By  the  Public  Service  Commissions 
Act  (§  46;  McKinney,  Consol.  Laws, 
hk.  47,  p.  60)  it  is  made  the  duty  of 
the  Commission  to  prescribe  the  form 
of  the  annual  reports  required  under 
the  statute  to  be  made  by  street  rail- 
way companies,  and  it  has  been  held 
that  this  section  is  applicable  to  a 
street  railway  which  is  in  the  hands 
of  a  Federal  receiver.  People  ex  rel. 
Public  Service  Commission  v.  Joline 
(1909)  66  Misc.  394,  121  N.  T.  Sapp. 
857. 

But  it  has  bieen  held  that  the  Public 
Service  Commission  did  not  have  the 
power,  under  the  statute  (Public  Serv- 
ice Commissions  Law,  §  62;  UcEinney, 
Consol.  Laws,  bk.  .47,  p.  65)  authoriz- 
ing the  Commission  to  require  railway 
corporations  to  keep  tiieir  accountis 
according  to  a  system  prescribed  by 
the  Commission,  to  order  a  street  rail- 
way company  to  reserve  a  certain  per- 
centage of  its  gross  revenue  tor  main- 
tenance and  depreciation,  and  for  the 
creation  of  the  amortization-of-capital 
account,  the  court  saying  that  the 
statute  was  not  intended  to  regulate 
the  management  of  street  railway 
finances,  but  to  show  what  the  man- 
agement was.  People  ex  rel.  New 
York  R.  Co.  v.  Public  Service  Commis- 
sion (1918)  223  N,  Y.  373,  P.U.R. 
1918F,  125,  119  N.  E.  848.  reversing 
(1918)  181  App.  Div.  338,  P.UJR. 
1918B,  707,  168  N.  Y.  Supp.  760. 

In  Waterloo  v.  Berlin  (1912)  28  Ont. 
L.  Rep.  206,  4  Ont.  Week.  N.  256,  23 
Ont  Week.  Rep.  337,  it  was  held  that, 
under  the  Ontario  Railway  and  Mu- 
nicipal Board  Act  (1906),  the  Board 
had  exclusive  jurisdiction  to  enforce 
its  orders,  and  accordingly  it  was  held 
that,  where  the  Board  had  ordered  one 
municipality  owning  a  street  railway 
line  to  pay  a  certain  proportion  of  the 
net  earnings  of  the  railway  to  an  ad- 
joining municipality,  the  courts  had 
no  jurisdiction  to  entertain  an  action 
for  an  accounting  between  the  two 
municipalities. 

In  the  case  of  Re  Lincoln  Traction 
Co.  (1919)  —  Neb.  — ,  P.U.R.1919C, 


digitized  by 


ANNO.— PUBUC  SERVICE  COMMISSION— STREET  RAILWAYS.  69 


927. 171 N.  W.  192,  the  court  incidental- 
ly declared  that  it  was  the  duty  of  a 
street  railway  company  to  keep  ita  ac- 
counts in  the  manner  required  by  the 
Public  Service  Conunission. 

I.  5ale,  aotuoUdatlon,  ot*  reoriHMitoiilion. 

In  Missouri,  by  .§  62  of  the  Public 
Service  Conunission  Act  (Laws  1910), 
the  reorganization  of  street  railroad 
corporations  is  made  subject  to  the 
control  of  the  Public  Service  Commis- 
sion. Kansas  City  R.  Co.  v.  Public 
Service  Commission  (1917)  273  Mo. 
173,  P.UJ1.1918D.  12.  201  S.  W.  74. 

Prior  to  the  enactment  of  §  65a  of 
the  New  York  Public  Service  Commis- 
sions Law  (McKinney,  Consol.  Laws, 
bk.  47,  p.  72),  giving  the  Commission 
supervision  over  reorganizations  of 
street  railroad  corporations,  it  was 
held  that  a  company  organized  under 
the  provisiona  of  the  Stock  Corpora- 
tion Law,  pursuant  to  a  plan  of  reor- 
ganization entered  into  to  take  over 
the  property  and  franchises  of  a  street 
railway  system  sold  in  foreclosure 
proceedings,  was  not  required  to  ob- 
tain the  approval  of  the  Commission 
before  it  might  exercise  and  enjoy  the 
rights  and  privileges  which  belonged 
to  the  company  last  owning  the  prop- 
erty. People  ex  rel.  Third  Ave.  R.  Co. 
V.  Public  Service  Commission  (1911) 
203  N.  Y.  299,  96  N.  E.  1011,  affirming 
(1911)  145  App.  Div,  818,  130  N.  Y. 
Supp.  97. 

In  Schenck  v.  International  R.  Co. 
(1914)  146  N.  Y.  Supp.  365,  it  was  held 
that  a  street  railway  might  contract 
for  use  of  another  road's  track,  sub- 
ject to  permission  and  approval  of 
Commission. 

In  Ex  parte  Birmingham  (1917)  — 
Ala.  — ,  P.U.R.1917C,  667,  74  So,  51, 
it  was  held  that  the  Alabama  statute 
(Acts  1915,  p.  268),  empowering  the 
Public  Service  Commission  to  deter- 
mine whether  a  proposed  sale  and  con- 
veyance or  lease  of  a  public  utility  is 
consistent  with  the  interests  of  the 
public,  was  not  subject  to  the  objec- 
tion that  it  delegated  legislative  power 
to  the  Commission,  the  court  declaring 
that  while  the  legislature  cannot  dele- 
gate its  power  to  make  a  law,  it  can 
make  a  law  to  delegate  a  power  to  de- 
termine some  fact  or  state  of  things 


on  which  the  law  makes,  or  intends  to 
make,  its  own  action  depend.  Nor  was 
the  statute  objectionable  as  authoriz- 
ing the  Commission  to  create  a  mo- 
nopoly by  allowing  two  parallel  street 
car  lines  to  consolidate,  the  court 
holding  that  such  a  grant  of  rights 
was  not  exclusive  so  long  as  the  power 
to  grant  other  similar  franchises  was 
reserved. 

In  Philadelphia  Trust  Co.  v.  North- 
ombrfrland  County  Traction  Co.  (1917) 
258  Pa.  152,  101  Atl.  970,  it  was  held 
that  the  Pennsylvania  Public  Service 
Company  Law,  which  requires  the  con- 
sent of  the  Public  Service  Commission 
before  a  street  railway  can  sell,  lease, 
consolidate,  or  merge  its  properly  or 
franchises,  did  not  extend  to  a  fore- 
eloBure  sale  under  a  mortgage. 

71.  BMSonabtsneaB  of  regulaUon, 

a.  In  ganeral. 

Ordinarily,  the  decisions  of  Public 
Service  Commissions  with  respect  to 
the  management  and  control  of  street 
railways  are  regarded  as  prima  facie 
just,  reasonable,  and  correct.  Phoenix 
R.  Co.  V.  Geary  (1914)  209  Fed.  694, 
8.  c.  on  appeal  (1915)  239  U.  S.  277, 
60  L.  ed.  287,  36  Sup.  Ct  Rep.  48;  Cin- 
cinnati V.  Public  Utilities  Commission 
(1915)  91  Ohio  St.  331,  P.U.R.1916A, 
1057,  110  N.  E.  461,  Ann.  Cas.  1916E, 
1081;  Oklahoma  R.  Co.  v.  Powell 
(1911)  33  Okla.  737,  127  Pac.  1080; 
Newport  News  &  O.  P.  R.  &  Electric 
Co.  V.  Hampton  Roads  R.  &  Electric 
Co.  (1904)  102  Va.  847,  47  S.  E.  858. 

As  was  said  in  Duluth  Street  R.  Co. 
V.  Railroad  Commission  (1915)  161 
Wis.  245,  P.U.R.1915D,  192,  152  N.  W. 
887;  "Where  the  matter  of  reason- 
ableness ends  and  where  unreason- 
ableness begins  is  somewhat  difncult 
of  ascertainment.  It  is  a  question  of 
fact,  which  the  Commission  primarily 
should  decide,  and  when  it  makes  a  de- 
cision, and  that  decision  is  -approved 
by  the  trial  court,  it  cannot  be  dis- 
turbed by  this  court  unless  it  appears 
that  the  decision  is  clearly  wrong." 

Nor  will  the  order  of  a  Public  Serv- 
ice Commission  regulating  the  conduct 
and  operation  of  a  street  car  company 
be  declared  to  be  unreasonable  and 
confiscatory,  solely  because  it  is  is- 
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sued  in  a  spirit  of  retaliation  for  the 
curtailment  of  the  facilities  formerly 
furnished  by  the  company.  Puget 
Sound  Traction,  Light  &  P.  Co.  v. 
Reynolds  (1915)  223  Fed.  371,  affirmed 
on  other  grounds  in  the  reported  case 
(1917)  244  U.  S.  574,  61  L.  ed.  1325, 
P.U.R.1917F,  57,  37  Sup.  Ct.  Rep.  705, 
wherein,  with  respect  to  an  order  of 
the  Commission  that  a  street  railway 
company  should  resume  the  operation 
of  certain  of  its  lines  beyond  their 
franchise  limits,  it  was  said:  "The 
complaint  charges  that  there  has  been 
no  physical  valuation  of  the  properties 
of  the  company,  and  that  the  order 
was  made  by  the  Commission  in  a 
spirit  of  retaliation,  because  of  the  re- 
fusal of  the  company  to  renew  some 
traffic  agreement  with  the  port  of  Seat- 
tle; but  these  facts,  if  true,  do  not 
show,  or  tend  to  show,  that  the  order 
is  either  confiscatory  or  unreasonable. 
The  court  is  concerned  with  results 
rather  than  with  motives  or  methods, 
and  on  the  record  presented  we  are  of 
opinion  that  the  enforcement  of  the 
order  should  not  be  interfered  with,  in 
so  far  as  it  relates  merely  to  the  run- 
ning of  cars  on  the  Ballard  beach,  Al- 
ki  point,  and  Fauntleroy  park  lines, 
beyond  the  franchise  limits  of  these 
lines." 

In  State  ex  rel.  St.  Joseph  R.  Light 
&  P.  Co.  V.  Public  Service  Commission 
(1917)  272  Mo.  645.  P.U.R.1918B,  767, 
199  S.  W.  999,  an  order  of  the  Public 
Service  Commission  allotting  to  a 
street  railway  company  about  one 
seventh  of  the  cost  of  eliminating  a 
grade  crossing  over  a  steam  railroad 
was  held  to  be  reasonable.  It  was  in- 
sisted by  the  railway  company  that  its 
portion  of  the  cost  should  be  limited  to 
the  estimated  cost  of  the  work  to  be 
done  within  the  street  railway  com- 
pany's track  zone,  but  the  Commission, 
in  arriving  at  the  amount,  followed 
what  was  known  as  the  "trackage 
basis,"  and  also  took  into  considera- 
tion the  benefits  to  be  derived  by  both 
companies,  as  well  as  any  additional 
cost  in  operation,  and  this  was  held  to 
be  proper. 

It  has  been  held  that  an  order  of  the 
Board  of  Railroad  Commissioners, 
placing  the  entire  cost  of  repairing  a 


crossing  of  a  street  railway  over  the 
tracks  of  a  steam  railroad,  on  the 
street  railway  company,  was  not  un- 
just or  unreasonable,  it  appearing 
that  the  steam  road  was  first  con- 
structed, and  that  the  crossing  was 
put  in  for  the  sole  convenience  and  ac- 
commodation of  the  street  railway. 
Maine  C.  R.  Co.  v.  Waterville  &  F.  R. 
&  Light  Co.  (1896)  89  Me.  328.  36  Atl. 
453. 

In  Public  Service  R.  Co.  v.  Public 
Utility  Comrs.  (1914)  86  N.  J.  L.  105, 
91  Atl.  313,  affirmed  in  (1915)  87  N. 
J.  L.  250,  P.U.R.1918C,  224,  93  Atl. 
685,  it  was  held  that  an  order  requir- 
ing a  street  railway  company  to  pay 
$2,644.46  annually  toward  the  upkeep 
of  a  bridge  over  which  its  tracks  ran, 
based  on  the  fact  that  the  additional 
weight  on  the  bridge  tended  to  shorten 
the  life  of  the  structure,  the  cost  to 
the  counties  of  extra  construction 
made  necessary  by  the  use  of  the 
bridge  by  the  railway,  depreciation 
due  to  the  shortened  life  of  the  bridge, 
and  the  extra  cost  of  maintenance  due 
to  such  use,  was  reasonable. 

Under  the  power  given  the  Board  of 
Railroad  Commissioners  by  statute,  in 
Maine  (Rev.  Stat.  chap.  51,  §  75)  to 
apportion  the  cost  of  repairing  or  re- 
building a  bridge  between  a  munici- 
pality and  a  street  railroad  crossing 
over  the  bridge,  it  was  held  in  Bangor 
R.  &  Electric  Co.  v.  Orono  (1912)  109 
Me.  292,  84  Atl.  386,  that  an  order  re- 
quiring an  old  wooden  bridge  original- 
ly built  by  the  town,  and  subsequently 
used  by  a  street  railroad,  which  use 
greatly  weakened  it,  to  be  replaced  by 
a  new  steel  bridge,  and  apportioning 
the  cost  between  the  town  and  the  rail- 
road company,  in  the  ratio  of  40  and 
60  per  cent,  respectively,  was  not  un- 
just or  unreasonable. 

b.  Operation  and  equipment. 

An  order  requiring  a  street  railway 
operating  in  a  large  city  to  replace  its 

old  cars,  which  were  shown  to  be 
small,  inconvenient,  and  uncomfort- 
able, with  new  cars  of  modern  design, 
was  held  in  People  v.  Public  Service 
Commission  (1915)  167  App.  Div.  498, 
153  N.  Y.  Supp.  542,  not  to  be  unrea- 
sonable. In  this  case  it  was  said:  "It 
is  strongly  contended  that  the  cars  in 
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present  use  are  sufficient  for  the  pur- 
poses of  the  road,  and  are  convenient 
and  economical,  and  that  the  Commis- 
sion was  not  justified  in  ordering  this 
large  expense  for  the  purpose,  as  is 
claimed  by  the  relator,  of  putting  on 
cars  'in  keeping  with  the  dignity  of  a 
city  such  as  Albany.'  This,  however, 
was  a  question  of  fact.  It  is  probab^ 
true  that  the  Commission  would  not 
be  justified  in  ordering  larger  cars 
simply  for  the  purpose  of  conforming 
to  tiie  style  of  an  aristocratic  city.  If 
the  smaller  cars  were  convenient  and 
adequate  for  the  purposes  for  which 
they  were  being  used.  It  is  sworn, 
however,  tiiat  these  smaller  cars  are 
not  convenient  or  comfortable,  and 
are  not  adapted  to  the  large  traffic  of 
a  large  city.  These  were  all  questions 
of  fact  upon  which  the  Public  Service 
Commission  is  deemed  to  have  passed, 
with  full  knowledge  of  the  existing 
situation.  Their  conclusion,  we  think, 
is  founded  upon  sufficient  erridence." 

In  Cincinnati  v.  Public  Utilitiefl 
Cosuttission  (1916)  91  Ohio  St.  331, 
P.UJ1.1916A,  1067,  110  N.  E.  461, 
Ann.  Cas.  1916E,  1081,  the  court  up- 
held an  order  of  the  Public  Utilities 
Commission,  relieving  a  street  railway 
the  operation  of  a  city  ordinance 
requiring  the  company  to  extend  its 
lines,  on  the  ground  that  the  proposed 
extoision  waa  required  to  be  made 
over  a  street  which  was  unstable  and 
unsafe,  due  to  the  sliding  character 
of  the  ground  and  the  extreme  grade, 
and  that  the  construction  as  proposed 
involved  unusual  operating  difficulties 
with  respect  to  grades,  curves,  and 
otherwise,  and  that  operation  thereon 
would  jeopardize  the  lives  of  passen- 
gen. 

An  order  of  a  Public  Service  Commis- 
sion requiring  a  street  railway  com- 
pany to  furnish  adequate  facilities  to 
the  public  may  be  valid,  even  though 
the  company  suffers  some  incidental 
loss  in  complying  therewith,  as  a  public 
service  corporation  may  always  be  re- 
quired to  perform  its  duties  to  the  pub- 
lic. Puget  Sound  Traction,  Light  &  P. 
Co.  V.  Reynolds  (1916)  223  Fed.  371,  af- 
firmed in  the  reported  case  (1917)  244 
U.  S.  574,  61  L.  ed.  1825,  P.U.R.1917F, 
57,  87  Sop.  Ct  Rep.  705.  In  this  case 


it  appeared  that  the  order  required  the 
company  to  furnish  sufficient  cars  to 
provide  seats  for  substantially  all  per- 
sons  using  certain  lines  of  a  street 
railway  system,  covering  about  16 
miles  out  of  a  total  mileage  of  200  op- 
erated by  the  company,  and  that,  be- 
cause of  the  lengtii  of  the  haul  and 
the  sparsely  settled  district  through 
which  the  lines  ran,  they  were  oper- 
ated at  a  loss,  though  the  total  system 
was  operated  at  a  profit. 

In  Phoenix  R.  Co.  v.  Geary  (1913) 
209  Fed.  694,  affirmed  in  (1916)  239 
U.  S.  277,  60  L.  ed.  287,  36  Sup.  Ct. 
Rep.  46,  it  was  held  that,  under  its 
power  to  regulate  public  service  cor- 
porations, the  Corporation  Commis- 
sion of  Arizona  had  the  right  to  com- 
pel a  street  railway  company  to  double 
track  a  portion  of  its  railroad  extend- 
ing between  the  business  center  of  the 
city  of  Phcenix  and  the  state  capitol 
and  office  buildings  where  a  large 
number  of  people  were  employed,  and 
in  which  vicini^  there  was  a  popula- 
tion of  from  twelve  to  fifteen  hundred 
people,  such  an  order  not  being  unrea- 
sonable under  the  circumstances. 

And  an  order  of  the  Public  Utilities 
Commission  requiring  a  street  railway 
company  to  lay  double  tracks  across  a 
new  concrete  bridge,  built  to  replace 
an  old  wooden  bridge  on  which  the 
company  had  one  trade,  has  been  held 
not  to  be  an  unreasonable  order  in 
view  of  the  character  of  the  new 
bridge  and  the  natural  expectation  of 
increased  traffic  from  the  rapid  in- 
crease of  the  population  in  the  com- 
munity. Norwalk  v.  Connecticut  Co. 
(1915)  89  Conn.  687,  P.UJt.l916E,  294, 
94  Atl.  988. 

Under  a  stotute  (Vt.  Acts  1908,  No. 
116,  §  9)  giving  the  Public  Service 
Commission  jurisdiction  in  all  matters 
respecting  the  manner  of  .operating 
and  conducting  any  business  subject 
to  its  supervision  under  the  act  so  as 
to  be  reasonable  and  expedient  and 
pronwte  the  safety,  convenience,  and 
accommodation  of  the  public,  it  has 
been  held  that  the  Commission  had  the 
authority  to  order  a  traction  company 
to  move  its  high  tension  line  from  a 
dangerous  proximity  to  the  wires  of 
a  telegraph  company,  and  the  require- 
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ment  that  the  wires  be  placed  no  near- 
er than  30  feet  to  the  telegraph  wires 
was  reasonable.  Western  U.  Teleg. 
Co.  T.  Burlington  Traction  Co.  (1917) 
90  Vt  506,  P.U.R.1917C,  320,  99  Atl.  4, 
Ann.  Cas.  1918B.  841.  In  this  case  it 
was  said:  "The  high  tension  line, 
when  considered  without  reference  to 
proximity  or  parellelism  with  any 
other  line,  might  be  regarded  as  fair^ 
well  constructed  for  the  purpose  for 
which  it  is  iised.  But  the  proximity 
which  exists  between  sections  1  and 
18,  inclusive,  of  said  line,  and  the  pe- 
titioner's line  west  of  the  railroad 
track,  which  is  parallel,  creates  dan- 
ger which  is  in  no  wise  justifiable 
from  the  standpoint  of  public  safety. 
The  wooden  poles  of  the  high  tension 
line,  under  abnormal  stress  of  weath- 
er, and  particularly  In  the  spring 
when  the  grouqd  is  Uiawing,  are  likely 
to  blow  over,  which  would  almost  in- 
evitably bring  about  a  contact  be- 
tween the  wires  of  the  two  lines. 
Porcelain  insulators,  the  ^e  used  in 
the  high  tension  line,  will  puncture 
occasioaally  under  stress  of  electrical 
service,  and  a  breakage  of  the  insulat- 
ors often  results  therefrom.  This  is 
sometimes  followed  by  a  break  and  re- 
coil of  the  wire,  which,  being  under 
considerable  tension,  may  be  whipped 
laterally  to  a  considerable  distance, 
probably  resulting,  the  present  condi- 
tions existing,  in  a  contact  between 
the  high  tension  and  the  telegraph 
wires.  The  pins  holding  the  insulat- 
ors of  the  high  tension  line  are  of 
wood,  and  a  punctured  insulator  would 
probably  result  in  the  destruction  of 
the  pin  and  a  liberation  of  the  wire, 
with  a  resultant  contact  between  the 
lines.  At  points  where  the  two  lines 
are  closest,  the  line  clearance  in  some 
instances  is  not  over  26  inches,  and  if 
a  wire  in  either  line  becomes  there 
disconnected,  an  ordinary  swing  of 
the  disconnected  wire  would  result  in 
contact  between  the  two  lines.  At 
these  last-mentioned  points,  it  is  ex- 
tremely hazardous  for  linemen  to 
work  on  the  ends  of  the  petitioner's 
cross  arms  nearest  the  high  tension 
line.  All  the  hazards  mentioned  are 
intensified  by  the  use  of  wooden  pins 
in  the  high  tension  line.   Such  pins 


tend  gradually  to  disintegrate  when 
used  in  connection  with  voltage  of  an 
intensity  as  high  as  22,000.  The  lack 
of  storm  and  head  guying  and  of  suffi- 
cient side  guying,  and  the  use  of  solid 
instead  of  stranded  wire  in  the  elec- 
tric line,  also  go  to  intensify  the  dan- 
ger created  by  the  proximity  of  the 
two  lines.  Contact  between  wires  of 
the  two  lines  would  produce  an  in- 
stantaneous electrification  by  a  cur- 
rent of  at  least  16.000  volts  of  the 
petitioner's  wire,  and  every  inistrument 
and  piece  of  apparatus  connected 
therewith  at  every  point  on  the  wire, 
with  the  attendant  probability  of  in- 
jury or  death  to  persons  using  said 
instruments  or  apparatus.  The  find- 
ings in  conclusion  are  that  the  main- 
tenance and  operation  of  the  aforesaid 
eighteen  sections  of  the  petitionee's 
high  tension  line,  with  a  voltage  of 
22,000  at  the  proximity  which  exists 
between  the  same  and  the  petitioner's 
telegraph  line  adjacent  thereto,  con- 
stitutes an  ever-present  public  danger, 
which  should  be  eliminated;  and  that 
a  separation  of  the  line  of  poles  carry- 
ing the  first  eighteen  sections  of  the 
high  tension  line,  and  the  petitioner's 
line  of  poles  parallel  thereto  and  west 
of  the  railroad  track,  to  a  minimum 
distance  of  30  feet,  would  eliminate 
the  danger  above  described  in  the  most 
reasonable  and  feasible  manner,  if 
both  lines  are  to  be  continued  in  op- 
eration." 

An  order  requiring  a  street  railway 
company  to  equip  its  heavy  double- 
truck  cars  with  both  power  and  geared 
hand  brakes  was  held  to  be  unreason- 
able, in  People  ex  rel.  Brooklyn 
Heights  R.  Co.  v.  Public  Service  Com- 
mission (1913)  167  App.  Div.  698.  142 
N.  Y.  Supp.  942. 

While  a  Public  Service  Commission 
may  require  a  street  car  company  to 
furnish  additional  facilities  to  accom- 
modate passengers  during  the  rush 
hours  of  a  day.  such  an  order  must  be 
definite  and  specific  so  that  the  com- 
pany can  reasonably  obey  it.  Puget 
Sound  Traction,  Light  ft  P.  Co.  v. 
Reynolds  (Fed.)  supra,  wherein  it  ap- 
peared that  the  order  required  the 
company  to  furnish  a  sufficient  num- 
ber of  cars  to  provide  seats  for  sub- 
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stantially  all  persons  using  certain 
lines,  except  in  cases  of  emergency  or 
on  extraordinary  and  unusual  occa- 
sions. Holding  that  such  an  order 
was  unreasonable,  the  court  said: 
"The  crowds  which  pass  over  these 
two  lines  mornings  and  evenings,  and 
the  thoasands  that  flock  to  the  parka 
and  beaches  on  Sundays  and  snnuner 
afternoons,  are  neither  emergency 
crowds,  nor  are  the  occasions  extraor- 
dinary or  unusual,  and  to  require  the 
company  to  furnish  cars  and  seats  for 
all  who  present  themselves  for  trans* 
portation  over  these  single-track  rail- 
ways, 8  miles  in  length,  is  to  require 
the  impossible.  We  do  not  underesti- 
mate ttie  difficulties  which  confront 
the  Conomission  in  its  e£Eorts  to  com- 
pel the  company  to  furnish  adequate 
facilities,  nor  do  we  overstate  the  dif- 
ficnlties  which  confront  the  compai^ 
in  its  efforts  to  furnish  these  facili- 
ties. The  furnishing  of  seats  for  pas- 
sengers on  street  railways  is  an  un- 
solved problem,  and  perhaps  will 
remain  so  as  long  as  a  considerable 
part  of  the  population  is  habitually 
attracted  in  the  same  direction  at  the 
same  time  in  pursuit  of  business  or 
pleasure.  The  matter  is  not  wholly 
lieyond  regulation  and  control,  how- 
ever. If,  as  appears  in  tids  ease,  one 
third  of  the  passragers  are  without 
seats  during  certain  hours  of  the  day, 
an  increase  in  facilities  to  that  extent 
during  these  hours  will,  in  a  large 
measure,  relieve  the  congestion.  Such 
an  order  or  regulation  can  be  made 
definite  and  specific,  and  the  company 
can  reasonably  comply  therewith ;  but 
to  compel  it  to  furnish  cars  and  seats 
at  sU  times  and  on  all  ordinary  occa- 
sions for  all  who  may  prasent  them- 
selves for  transportation,  as  already 
stated,  is  an  unreasonable  require- 
ment, and  one  to  which  no  transporta- 
tion company  can  conform.  This 
conclusion  finds  ample  support  in  the 
record,  and  is  supported  by  facts  and 
conditions  within  the  common  knowl- 
edge of  all,  of  which  a  court  may  well 
take  judicial  notice." 

In  Callahan  Estate  v.  Manhattan  R. 
Co.  (1915)  168  App.  Civ.  81,  158  N.  T- 
Supp.  770,  it  was  held  that  where  an 
order  of  the  Public  Service  Commis- 


sion required  an  elevated  street  rail- 
way, in  relocating  its  structure,  to 
place  the  supporting  columns  a  certain 
distance  from  the  curb  line,  would  be 
construed  to  be  operative  only  where 
such  construction  was  physically  pos- 
sible, and  not  to  apply  to  localities 
where  the  streeta  were  so  narrow  that 
to  comply  with  the  order  would  render 
the  construction  impossible. 

In  People  ex  rel.  United  Traction 
Co.  V.  Public  Service  Commission 
(1915)  167  App.  Div.  498,  153  N.  Y. 
Supp.  542,  it  was  held  that  an  order 
requiring  a  street  railway  company  to 
install  a  private  telephone  system  ex- 
clusively for  its  own  nse  would  be 
modified  so  as  to  allow  the  railway  to 
connect  its  wires  with  the  telephone 
company,  and  to  use  the  poles  of  that 
company  for  sMnging  its  wires. 

In  PuGET  Sound  Toaction,  Light  & 
F.  Co.  V.  PUBUC  Sbbvigb  Comhission 
(reported  herewith)  ante,  80,  it  is 
held  ^at  an  order  of  the  Commission 
requiring  the  rerouting  of  one  of  the 
lines  of  a  street  railway  company  at 
an  estimated  expenditure  of  $7,000, 
and  an  additional  operating  expense 
of  $5,000  per  year,  was  not  justified, 
where  the  reason  for  the  order  was 
merely  to  relieve  persons  living  in  the 
vicinity  served  by  that  line  from  the 
necessity  of  transferring. 

«.  Batea  and  fares. 
Whether  an  increase  in  the  fares 
charged  by  a  street  railway  company 
is  necessary  in  order  to  obtain  a  rea- 
sonable compensation  for  the  service 
rendered  is  primarily  a  question  of 
fact.  It  is  not  limited  to  any  particu- 
lar part  of  the  system,  which,  if  oper- 
ated by  itself,  might  be  fouqd  to  be 
more  than  self-sustaining.  As  said  in 
Fall  River  v.  Public  Service  Comrs. 
(1917)  228  Mass.  676.  F.U.B.1918B, 
141.  117  N.  B.  916:  'The  question 
whether  the  company  should  be  pel^ 
mitted  to  withdraw  the  commutation 
tickets  called  for  the  exercise  of  the 
sound  discretion  and  judgment  of  the 
Commission,  based  on  the  evidence  of 
the  company's  financial  condition  and 
ability  to  serve  efficiently  the  public, 
dependent  upon  the  maintenance  of  its 
entire  system  of  Intercommunication 
and  transportation." 


Digitized  by 


Google 


74 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


And,  as  was  said  in  Puget  Sound 
Traction,  Light  &  P.  Co.  v.  Reynolds 
(1916)  223  Fed.  371 :  "It  may  be  con- 
ceded that  the  order  ia  invalid  if.  it 
amounts  to  a  confiscation  of  the  plain- 
tiff's property,  or  denies  to  it  a  rea- 
sonable return  on  its  invested  capital ; 
but  the  order  was  made  within  the  ac- 
knowledged jurisdiction  of  the  Com- 
mission, and  the  rates  established  are 
presumed  to  be  reasonable  and  just, 
under  all  the  authorities,  state  and 
Federal,  until  the  contrary  is  made  to 
appear." 

The  rule  generally  adopted  in  pass- 
ing on  the  reasonableness  of  rates  is 
that  consideration  must  be  had  of  the 
earning  capacity  of  the  entire  system, 
and  not  of  segregated  or  individual 
portions  of  the  lines.  Accordingly  it 
has  been  held  that,  in  fixing  the  rate 
to  be  charged  by  a  street  railway  com- 
pany, the  fact  that  cars  run  as  through 
cars  over  a  bridge  were  operated  at 
a  loss  could  not  be  taken  into  consid- 
eration. People  ex  rel.  Bridge  Oper- 
ating Co.  v.  Public  Service  Commission 
(1912)  153  App.  Div.  129.  138  N.  T. 
Supp.  434. 

Although  an  order  of  a  Public  Serv- 
ice Commission  fixing  the  rate  of  fare 
to  be  charged  on  a  portion  of  a  street 
railway  system  compels  the  company 
to  operate  such  portion  of  its  system 
at  a  loss,  yet,  if  the  entire  system  may 
be  operated  at  a  profit,  there  is  no 
confiscation  of  property  or  depriva- 
tion of  property  rights,  and  the  order 
cannot  be  declared  to  be  unreasonable 
solely  on  this  ground.  Puget  Sound 
Traction,  Light  &  P.  Co.  v.  Reynolds 
(1916)  223  Fed.  371,  affirmed  in  the 
reported  case  (1917)  244  U.  S.  674, 
61  L.  ed,  1325,  P.U.R.1917F,  67,  37  Sup. 
Ct.  Rep.  706,  wherein  it  appeared 
that,  by  an  order  of  the  Public  Serv- 
ice Commission  compelling  a  street 
railway  company  to  operate  its  cars 
on  certain  lines  to  points  beyond  the 
franchise  limits  of  these  lines,  as 
fixed  by  the  franchises  granted  to  the 
predecessors  in  interest  of  the  then 
owner,  the  company  was  required  to 
grant  transfers  on  commutation  tick- 
ets, the  effect  of  which  was  to  lower 
its  rates  over  a  portion  of  its  system 
admittedly  already  operated  at  a  loss. 


Holding  that  the  fact  that  a  part  of 
the  railway  system  was  operated  at  a 
loss  ^d  not  render  the  order  confisca- 
tory, where  it  appeared  that  the  entire 
system  was  operated  at  a  profit,  the 
court  said:  "The  passenger  who 
travels  five  blocks  ordinarily  pays  the 
same  fare  as  the  passenger  who  trav- 
els 5  miles.  The  one  pays  more  than 
the  service  is  worth,  while  the  other 
pays  less;  but  the  long  haul  and  the 
short  haul  are  supposed  to  equalize 
eftch  other  in  the  end.  And  any  at- 
tempt to  fix  street  car  fares  so  that 
each  car  or  each  line  will  bring  a  rea- 
sonable return  to  the  owner  would 
destroy  all  uniformity  in  rates  and 
practically  abrogate  the  power  of  reg- 
ulation." 

In  Duluth  Street  R.  Co.  v.  Railroad 
Commission  (1916)  161  Wis.  245, 
P.UJL1916D,  192,  162  N.  W.  887,  it 
was  held  that  an  order  of  the  Railroad 
Commission,  fixing  the  rate  to  be 
charged  by  a  street  railway  company 
so  as  to  yield  substantially  7i  per  cent 
on  the  reasonable  value  of  the  prop- 
er^, was  not  unreasonable.  On  this 
point  it  was  said:  "The  plaintiff  in- 
sists that  a  rate  of  71  per  cent,  con- 
sidering the  character  of  the  business 
and  the  risks  which  follow  it,  is  not 
reasonable  compensation  for  the  in- 
vestment. It  is  not  claimed  that  a 
rate  which  will  yield  such  a  return  is 
confiscatory,  and  it  is  obvious  that  it 
is  not.  It  is  said,  truthfully  enough 
we  think,  that  there  ia  a  difference  be- 
tween a  rate  tiiat  is  not  quite  low 
enough  to  be  condemned  as  confisca- 
tory and  one  which  is  in  fact  reason- 
able, and  it  is  a  reasonable  rate  which 
the  Commission  is  called  upon  to  fix. 
This  may  all  be  conceded.  But  there 
is  a  good  deal  of  difference  between 
a  rate  which  affords  the  investor  the 
substantial  return  of  71  per  cent,  and 
one  80  low  that  it  can  be  said  that  it 
practically  deprives  the  owner  of  the 
beneficial  use  of  his  property,  and 
would  substantially  confiscate  it  in 
whole  or  in  part  if  permitted  to  stand. 
Allusion  has  already  been  made  to  the 
substantial  character  of  the  invest- 
ment in  this  case,  and  to  its  probable 
continuity.  What  is  a  reasonable  re- 
turn is  a  question  of  fact,  the  solution 
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of  which  calls  for  the  exercise  of 
sound  judgment  and  common  sense. 
Undoubtedly  there  are  some  risks  at- 
tendant on  such  an  investment  that 
are  not  found  in  the  case  of  a  well- 
placed  loan  on  real  estate.  But  the 
Commission  has  taken  this  into  ae- 
eooni  1^  allowinff  a  higher  rate  of  re- 
turn than  the  ordinary  real-estate  loan 
yields.  It  is  also  true  tiiat  there  are 
some  speculative  ventures  that  prom- 
ise to  yield  a  larger  rate  of  return,  and 
in  fact  do  if  they  are  successful.  But 
while  the  rewards  may  be  greater  in 
ease  of  success,  the  chances  of  failure 
are  also  greater,  and  the  Commission 
seems  to  have  adopted  an  intermediate 
figure  between  these  two  classes  of  in- 
vestments, and  its  judgment  in  this 
regard,  confirmed  by  the  trial  courts, 
should  not  be  disturbed.'* 

In  Fnget  Sound  Electric  R.  Co.  v. 
Railroad  Commission  (1911)  65  Wash. 
76, 117  Pac  739,  Ann.  Cas.  1918B,  763, 
it  was  held  that  a  rate  which  allowed 
a  net  return  of  7  per  cent  was  reason- 
able. 

In  Donham  v.  Public  Service  Com- 
mission (1919)  ^  Mass.  — ,  P.U.R. 
1919C.  880,  122  N.  E.  397,  an  order  es- 
tablishing a  7-cent  street  car  fare  in 
case  of  the  purchase  of  five  or  more 
tidcets,  and  a  l&^ent  fiure  in  the  ab- 
sence of  such  a  purchase,  was  held  to 
be  reasonable. 

In  People  ex  rel.  Bridge  Operating 
Co.  V.  Public  Service  Commission 
(1912)  163  App.  Div.  129,  188  N.  Y. 
Snpp.  484,  it  was  held  that,  where  it 
appeared  that  the  rate  fixed  by  the 
Commission  for  the  operation  of  cars 
over  a  bridge  .would  produce  a  much 
larger  profit  on  the  investment  than 
was  realized  by  the  ordinary  investor, 
it  could  not  be  declared  to  be  unrea- 
sonable. The  exact  percentage,  how- 
ever, was  not  stated. 

In  Public  Service  R.  Co.  v.  Public 
Utility  Comrs.  (1911)  81  N.  3.  L.  368. 
80  Atl.  27,  an  order  of  the  Board  of 
Public  Utility  Commissioners,  requir- 
ing a  street  railw^  to  restore  a  3-cent 
fare  formerly  charged  school  children, 
was  upheld  as  reasonable,  the  court 
saying:  '*The  act  of  the  railway  com- 
pany in  this  instance  must,  tiierefore, 
be  considered  as  the  increase  of  a  rate 
of  fare  which  was  in  existence  when 


the  statute  became  effective.  Section 
17  of  the  act,  subdivision  (h),  confers 
upon  the  Commission  power  'to  hear 
and  determine  whether  the  said  in- 
creased charge  of  alteration  is  just 
and  reasonable.'  Such  is  the  purpose 
of  the  order  under  review,  and,  the 
legislature  having  conferred  the  power 
of  regulation  and  .administration  up- 
on the  Commission,  this  court  will  not 
interfere  in  the  discharge  of  that  duty, 
except,  in  the  language  of  the  38th 
section  of  the  act,  'where  it  clearly 
appears  that  there  was  no  evidence 
before  the  board  to  support  reason- 
ably such  order,  or  that  the  same  was 
without  jurisdiction  of  the  board/ 
Neither  of  these  conditions  existing 
in  this  case,  the  order  of  the  Board  of 
Public  Utilities  Commissionerjs  now 
under  review  will  be  afflrmed." 

In  People  ex  rel.  Cohoes  R.  Co.  t. 
Public  Service  Commission  (1911)  148 
App.  Div.  769,  128  N.  T.  Supp.  384. 
affirmed  in  (1911)  202  N.  Y.  647,  96  N. 
B.  1187,  the  court  upheld  an  order  of 
the  Public  Service  Commission  re- 
quiring a  street  railway  company  to 
reduce  its  fare  from  6  to  6  cents  for 
passengers  carried  across  a  bridge, 
over  the  objection  that  the  extra  1  cent 
was  collected  as  toll  for  the  bridge 
company,  the  court  holding  that  the 
money  paid  the  bridge  company  was 
a  part  of  the  expense  of  operating  the 
road,  and  could  not  be  added  to  the 
fare. 

In  People  ex  rel.  New  York  State  R. 

Co.   V.  Public  Service  Commission 

(1915)  167  App.  Div.  279,  153  N.  Y. 
Supp.  18,  affirmed  without  opinion  in 

(1916)  219  N.  Y.  666,  114  N.  E.  1078, 
It  appeared  that  two  parallel  lines  of 
a  street  railway  were  practically  1,860 
feet  apart  for  the  greater  length  of  the 
lines,  when  one  turned  at  right  angles 
and  crossed  tiie  other.  The  order  of 
the  Commission  in  question  required 
the  company  to  issue  transfers  from 
one  line  to  the  other  at  the  point  of 
intersection.  This  was  objected  to  by 
the  company  on  the  grpund  that  it  al- 
lowed a  passenger  to  ride  back  in  the 
same  general  direction  from  which  he 
had  come,  which,  in  effect,  gave  for  a 
single  fare,  a  round-trip  ticket  from 
the  point  of  embarkation  back  prac- 
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tically  to  the  same  point,  a  result  not 
contemplated  hy  the  statute  (§  181, 
Railroad  Law;  McKinney,  Consol. 
Laws,  bk.  48.  p.  203)  prohibiting  a 
street  railway  from  charing  more 
than  5  cents  for  one  continuous  trip. 
In  holding  the  order  to  be  valid  and 
reasonable  the  court  said:  "If  there 
were  any  impassable  barrier  between 
the  two  streets,  and  a  person  residing 
on  Blandina  street  were  denied  a  con- 
tinuous ride  for  6  cents  to  any  point 
on  South  street,  the  spirit  of  the  law, 
which  is  the  convenience  of  the  pub- 
lic, would  be  defeated.  To  the  lame, 
aged,  and  infirm,  a  distance  of  1,360 
feet  is,  frequently,  as  much  of  a  bar- 
rier as  a  deep  gulf  or  impassable  river. 
The  mere  fact  that  a  person  rides  back 
on  another  line  in  the  same  direction 
from  whence  he  came  has  no  particu- 
lar significance.  The  convenience  of 
the  public  under  the  circumstances  at 
hand  is  a  consideration  of  great  im- 
portance, which  we  must  observe.  If 
this  railroad  is  not  to  be  burdened  by 
strict  adherence  to  the  literal  lan- 
guage of  the  statute,  neither  is  the 
public  to  be  defrauded  and  inconven- 
ienced by  strict  adherence  to  the  arbi- 
trary rule  that  a  passenger  cannot, 
for  one  fare,  ride  back  towards  the 
starting  point, — a  rule  of  the  court  in 
derogation  of  the  statute.  Street  car 
roads  in  cities  are  calculated  for  short- 
distance  rides,  and  it  may  not  be  pos- 
sible for  a  person  desiring  to  proceed 
from  one  point  to  another  point  to  go 
directly  in  one  direction,  or  even  in 
one  general  direction,  as  he  might  in 
the  case  of  a  steam  railroad;  neverthe- 
less, under  the  statute,  unless  the 
courts  are  to  warp  the  statute  out  of 
shape,  the  railroad  is  not  permitted  to 
charge  more  than  one  5-cent  fare  for 
a  continuous  ride  from  one  point  to 
any  other  point  in  the  city,  no  matter 
what  the  direction  is.  It  is  possible 
for  a  person  living  midway  between 
these  two  lines,  in  the  case  at  bar,  to 
walk  to  one  line,  ride  to  the  point  of 
transfer,  enter  a  second  car  and  ride 
on  the  other  line  to  a  point  opposite 
his  residence  for  one  fare — substan- 
tially a  round  trip.  But  this  would  be 
unlikely  to  happen,  except  in  rare  in- 
stances, for  what  would  be  the  object? 


Picking  out  an  improbable  possibility 
like  this  in  no  manner  militates 
against  the  wisdom  and  soundness  of 
the  law." 

In  Com.  ex  rel.  Dowden  v.  Richmond 
&  R.  River  R.  Go.  (1914)  116  Va.  7B6. 
80  S.  E.  796,  it  was  held  that,  under 
a  constitutional  provision  (Va.  Const. 
§  156b)  vesting  in  cities  legislative 
discretion  when  prescribing  rates  to 
be  charged  by  street  railways  operated 
wholly  within  their  limits,  where  a 
city  by  ordinance  relieved  a  street 
railway,  company  of  the  duty  to  fur- 
nish transfers  to  and  accept  them  from 
a  railway  operating  wholly  without 
the  city,  the  Corporation  Commission 
had  no  authority  ta  order  the  privilege 
restored  in  so  far  as  the  railway  oper- 
ated wholly  within  the  city  was  con- 
cerned, and  under  the  circumstances 
it  would  be  unreasonable  to  require 
the  company  operating  wholly  without 
the  city  to  restore  the  privilege. 

In  Oklahoma  R.  Co.  v.  Powell  (1911) 
83  Okla.  7S7,  127  Pac.  1080,  an  order 
of  the  Corporation  Commission  was 
held  to  be  reasonable,  which  required 
a  street  railway  company  to  issue 
transfers  during  certain  hours,  and  to 
stop  passing  cars  on  parallel  tracks 
for  the  transfer  of  passengers. 

ril.  Seviewt 

Ordinarily,  the  decision  of  a  Public 
Service  Commission  with  respect  to 
the  regulation  of  a  street  railway  in 
purely  administrative  matters  of  fact 
is  final  and  conclusive,  but  if  an  ad- 
ministrative order  be  ao  unreasonable 
as  to  justify  interference,  it  will  be 
set  aside  by  the  courts. 

Connecticut. — New  York.  N.  H.  &  H. 
R.  Co.'s  Appeal  (1908)  80  Conn.  623, 
70  Atl.  26;  Norton  v.  Shore  Line  Elec- 
tric R.  Co.  (1911)  84  Conn.  40,  78  Atl. 
687;  Stevens  v.  Connecticut  Co.  (1912) 
86  Conn.  36,  84  Atl.  361,  Ann.  Cas\ 
1913D,  597;  Norwalk  v.  Connecticut 
Co.  (1915)  89  Conn.  637,  P.U.R.1915E, 
294,  94  Atl.  988. 

Kansas. — State  ex  rel.  Dawson  v. 
Parsons  Street  R.  Electrical  Co. 
(1909)  81  Kan.  430,  28  L.R.A.(N.S.) 
1082,  105  Pac.  704. 

Maine. — Maine  C.  R.  Co.  v.  Water- 
Tille  &  F.  R.  &  Light  Co.  (1896)  89 
Me.  328, 36  Atl.  453;  Parsons  v.  Water- 
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ville  &  O.  Street  R.  Co.  (1906)  101  Me. 
173.  63  Atl.  728. 

Massachusetts. — Paine  v.  Newton 
Street  R.  Co.  (1906)  192  Mass.  90.  77 
N.  E.  1026;  Fall  River  v.  Public  Serv- 
ice Comrs.  (1917)  223  Mass.  575, 
P.UJ1.1918B,  141,  117  N.  E.  915. 

Michigan.  —  Jackson  &  Suburban 
Traction  Co.  v.  Railroad  Comrs.  (1901) 
128  Mich.  164,  87  N.  W.  133. 

.New  Hampahire^Boston  &  M.  R. 
Co.  V.  Fortamonth  (1901)  71  N.  H.  21, 
SI  Atl.  664. 

New  York. — People  ex  rel.  Brooklyn 
Heights  R.  Co.  v.  Public  Service  Com- 
mission (1913)  167  App.  Div.  698,  142 
N.  Y.  Supp.  942;  Re  New  York  (1914) 
163  App.  Div.  10. 147  N.  Y.  Supp.  1057 ; 
People  ex  rel.  New  York  &  A.  G.  -R.  Go. 
V.  Poblie  Service  Commission  (1916) 
173  App.  Div.  826,  160  N.  Y.  Supp.  91. 

Utah.— Salt  Lake  City  v.  Utah  Light 
&  Traction  Co,  (1918)  —  Utah,  — ,  3 
AliA.  715,  P.UJ1.1918F,  377,  173  Pac. 
556. 

'  Canada. — ^Re  Port  Arthur  Electric 
Street  R.  Go.  (1909)  18  Ont  U  Rep. 
376.  13  Ont.  Week.  Rep.  811. 

As  was  said  in  State  ex  rel.  Daw- 
son Parsons  Street  R.  &  Electrical 
Co.  (Kan.)  supra:  "Its  decision,  in  ' 
tiie  absence  of  exceptional  circum- 
stances, must  be  final.  Of  course,  if 
its  action  had  been  arbitrary  or  capri- 
cious, the  courts  could  afford  relief." 

And  in  Fall  River  v.  Public  Service  ' 
Comrs.  (Mass.)  supra,  the  court  said: 
It  is  only  where  *any  rulings  or  or- 
ders of  the  Commission  .  .  .  are 
anlawfar  ^at  this  court,  in  equity, 
can  'annul,  modify,  or  amend'  them, 
to  the  extent  only  of  such  unlawful- 
ness.' " 

In  the  case  of  Re  Lincoln  Traction 
Co.  (1919)  —  Neb.  — ,  P.U.R.1919C. 
927,  171  N.  W.  192,  it  was  held  that 
the  findings  of  the  Commission  on  an 
application  to  increase  rates  cannot  be 
reviewed  by  a  court,  except  for  error 
of  law  or  entire  failnre  of  the  facts 
to  support  the  condnsion  reached. 

In  Public  Service  Connnission 
Brooklyn  Heights  R.  Co.  (1918)  105 
Misc.  254,  P.U.R.1919B,  258,  172  N.  Y. 
Sapp.  790,  in  sustaining  an  order  of 
the  Public  Service  Commission  that 
2S0  additional  ears  should  be  pat  into 


service,  as  against  a  contention  that 
prevailing  high  prices  made  the  order 
inequitable,  the  court  referred  to  the 
poor  service  previously  given,  and 
said:  "In  view  of  these  just  public 
claims,  which  outweigh  all  others,  the 
court  should  give  little  heed  to  nice 
considerations  of  equity,  which  might 
be  applicable  were  this  a  litigation  be- 
tween private  parties,  involving  only 
private  rights  and  interests." 

In  Salt  Lake  City  v.  Utah  Light  & 
Traction  Co.  (Utah)  supra,  it  was 
said  that  on  appeal  from  an  order  of 
the  Public  Utilities  CommUsion,  fixing 
street  railway  rates,  the  court  was 
limited  in  its  review  to  the  questions 
as  to  whether  the  Commission  had  ex- 
ercised its  authority  according  to  law, 
whether  there  was  any  evidence  to  sus- 
tain its  findings,  and  whether  any  con- 
stitutional rights  of  the  complaining 
party  had  been  invaded  or  disregarded, 
but  that  it  could  not  pass  on  the  suffi- 
ciency of  the  evidence  as  to  the  rea- 
sonableness of  the  findings.  That  it 
was  only  when  a  rate  established  by 
the  (^mmission  was  dearly  oppres- 
sive on  the  one  hand,  or  confiscatory 
on  the  other,  that  it  became  a  judicial 
question,  and  so  within  the  power  of 
the  court  on  review;  otherwise,  it  was 
an  administrative  question,  and  the 
decision  of  the  Commission  was  con- 
clusive on  the  court. 

Similarly,  in  Paine  v.  Newton  Street 
R.  Go.  (Mass.)  supra,  it  was  held  that 
the  power  to  review  the  rulings  of  the 
Board  of  Railroad  Commissioners 
made  in  relation  to  the  laws  which 
govern  street  railway  companies,  giv- 
en the  supreme  judicial  court  or  the 
superior  court  by  statute  (Rev.  Laws, 
chap.  112.  §  100).  was  limited  to  rul- 
ings of  law.  and  did  not  apply  to  deci- 
sions of  facts. 

And  in  Jackson  &  Suburban  Trac- 
tion Co.  V.  Railroad  Comrs.  (1901) 
128  Mich.  164,  87  N.  W.  133.  it  was 
held  that  the  court  would  not  review 
the  discretion  of  the  Railroad  (Tommis- 
Bfoners  on  the  facts,  as  to  the  neces- 
sity of  an  overhead  crossing,  unless 
there  was  a  clear  abuse  of  discretion, 
which  must  appear  from  the  facts 
brought  before  the  courts  and,  in  the 
absence  of  such  facts,  the  ruling  of  the 
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Commissioners  mnst  be  taken  as  prop- 
er. 

It  is  provided  hy  statute  in  New 
Hampshire  (Laws  1901,  chap.  76) 
that  the  decisions  of  the  Board  of 
Railroad  Commissioners  on  appeal 
from  the  mayor  and  board  of  alder- 
men, on  questions  of  fact,  shall  be 
final.  Construing  the  statnte,  the 
court  in  Boston  &  M.  R.  Co.  v.  Ports- 
mouth (1901)  71  N.  H.  21,  51  Atl.  664, 
held  that  an  order  of  the  Board  of 
Railroad  Commissioners^  setting  aside 
that  part  of  an  order  of  the  mayor  and 
board  of  aldermen,  limiting  the  time 
within  which  a  street  railway  must  be 
completed  and  providing  that  the  work 
should  be  done  on  certain  streets  be- 
fore commencing  work  on  other 
streets,  on  the  ground  that  it  was  not 
required  by  public  interest,  being  a 
determination  of  a  question  of  fact, 
was  not  reviewable  by  the  courts. 

In  Parsons  v.  Waterville  &  0.  Street 
R.  Co.  (1906)  101  Me.  173,  63  Atl.  728, 
it  was  held  that,  under  a  statute  (Rev. 
Stat.  chap.  63,  §  16),  tlie  decision  of 
the  Railroad  Commissioners  on  the 
question  of  a  change  of  location  of  the 
tracks  of  a  street  railroad  was  final. 

In  Norwalk  v.  Connecticut  Co. 
(1915)  89  Conn.  537,  P.U.R.1915E,  294, 
94  Atl.  988,  it  was  held  that  the  num- 
ber of  tracks  to  be  laid  over  a  new  con- 
crete bridge,  and  the  character  of  the 
rails  and  overhead  equipment,  was  a 
purely  administrative  matter,  and  that, 
therefore,  the  decision  of  the  Commis- 
sion in  regard  thereto  waa  final  and 
conclusive. 

In  Re  New  York  (1914)  163  App. 
Div.  10,  147  N.  Y.  Supp.  1057,  it  was 
held  that  the  Commissioners'  deter- 
mination of  whether  the  fee  or  only 
an  easement  in  land  required  for  a 
subway  should  be  taken  was  a  legis- 
lative question,  and  was,  therefore, 
final  and  binding  on  the  courts. 

While  the  action  of  the  Board  of  Rail- 
road Commissioners  of  a  purely  admin- 
istrative character  is  not  subject  to 
review  by  the  courts,  when  an  order 
of  the  Commissioners  regulating  a 
street  railway  is  in  any  respect  unau- 
thorized in  law,  irregular  or  informal, 
or  based  upon  a  misconception  of  the 
law,  or  of  their  power  or  duty,  or  it 


will  materially  damage  an  appellant, 
or  it  appears  that  it  has  invaded  or 
threatened  the  legal  rights  of  an  ap- 
pellant, or  that  it  is  so  unreasonable 
as  to  justify  judicial  interference,  it 
is  within  the  judicial  power  of  the 
court,  on  an  appeal  in  proper  form,  to 
set  such  order  aside.  Norton  v.  Shore 
Line  Electric  R.  Co.  (1911)  84  Conn. 
40.  78  Atl.  587. 

And  where  the  decision  of  the  Com- 
mission is  judicial  or  quasi  judicial, 
it  will  be  reviewed  by  the  courts. 
Thus,  in  Norton  v^  Shore  Line  Elec- 
tric R.  Co.  (1911)  84  Conn.  24,  78  AtL 
698,  it  was  held  ttiat  whether  the  Com- 
missioners have  exercised  their  powers 
of  regulation  in  such  a  way  aa  to 
do  no  greater  injury  to  the  owners  on 
the  highway  than  the  performance  of 
their  duties  requires,  or  whether  tJie 
construction  approved  of  may  do  such 
owners  special  injury,  are  essentially 
judicial  questions,  and  as  such  review- 
able by  the  courts. 

And  it  has  been  held  that  the  ques- 
tion of  the  apportionment  of  the  coat 
of  a  bridge  between  a  municipality 
and  a  street  railway  company  was  ju- 
dicial in  its  nature,  and,  on  appeal 
from  the  order  of  the  Commission  to 
the  supreme  court,  the  court  should 
hear  the  matter  de  novo,  and  enter 
such  order  as  it  saw  fit.  Norwalk  v. 
Connecticut  Co.  (1915)  89  Conn.  637, 
P.U.R.1915E,  294,  94  Atl.  988. 

In  People  ex  rel.  Joline  v.  WiUcox 
(1910)  198  N.  Y.  433,  91  N.  E.  1102, 
reversing  (1909)  184  App.  Div.  663, 
119  N.  Y.  Supp.  641,  it  was  held  that 
an  order  of  the  Public  Service  Com- 
mission, establishing  through  routes 
and  fixing  the  rates  of  a  street  rail- 
wfv  company,  was  quasi  judicial,  and 
as  such  reviewable  by  certiorari. 

Where  a  court  is  given  the  power,  on 
appeal  from  the  Board  of  Utilities 
Commissioners,  to  review  the  facts  and 
to  set  aside  the  order  only  on  conclud- 
ing that  the  evidence  on  which  the 
order  rested  is  not  such  as  will  rea- 
sonably support  it,  if  there  is  evidence 
that  will  reasonably  support  the  order, 
the  courts  will  not  disturb  it.  Public 
Service  R.  Co.  v.  Public  Utility  Comrs. 
(1914)  86  N.  J.  L.  105,  91  Atl.  818* 
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affirmed  in  (1915)  87  N.  J.  L.  260. 
P.U.R.1915C.  224,  98  Atl.  585. 

By  statute  in  Ohio  (Gen.  Code,  § 
M4),  it  is  provided  that,  on  appeal 
from  an  order  of  the  Public  Utilities 
Commission,  th«  supreme  court  may 
rererse,  vacate,  or  modify  the  order, 
if  on  consideration  of  the  record  the 
court  is  of  the  opinion  that  such  order 
is  unlawful  and  unreasonable.  But 
by  S  542  of  the  Code  it  is  further  pro- 
vided that  an  order  of  the  Public  Util- 
ities Commission  must  be  regarded  as 
prima  facie  reasonable.  Cincinnati 
T.  Public  Utilities  Commission  (1916) 
91  Ohio  St  881,  P.U.R.1916A.  1057.  110 
N.  E.  461,  Ann.  Cas.  1916E,  1081. 

In  State  ex  rel.  St.  Joseph  R.  Light 
A  P.  Co.  V.  Public  Service  Commis- 
sion (1917)  272  Ho.  645,  P.UJI.I918B, 


767,  199  S.  W.  999,  it  was  held  that  the 
reasonableness  of  an  order  apportion- 
ing the  cost  of  eliminating  a  grade 
crossing  between  a  steam  railroad  and 
a  street  railway  was  subject  to  review 
by  the  supreme  court  on  all  the  evi- 
dence, as  in  the  trial  of  suits  in  equity. 

Under  the  Maine  Statute  of  1899 
(Public  Laws  1899.  chap.  119),  it  was 
provided  that  the  determination  of  the 
Board  of  Railroad  Commissioners,  as 
to  the  public  convenience  requiring 
the  construction  of  a  street  railway, 
should  be  subject  to  review  on  appeal 
to  the  supreme  judicial  court.  See  Re 
Portland  R.  Extension  Co.  (1900)  94 
Me.  666,  48  Atl.  119;  Ro  Hilbridge  & 
C.  Electric  R.  Co.  (1902)  96  He.  110, 
61  Atl.  318.  H.B. 


E.  M.  FUNK  et  al.,  Appts., 

V.  I 

TOWNE  YOUNG,  Trustee,  etc 

dMleanaaa  8vprem«  CourU^areh  8,  1019, 

,(r-  Ark.  — .  210  S.  W.  148.) 

Set-off  —  by  trnstec 

1.  That  the  deposit  account  of  the  maker  of  a  note  to  an  insolvent 
bank  stands  in  his  name  as  trustee  does  not  prevent  his  setting  it  off 
upon  the  note  in  the  hands  of  the  receiver's  assignee  if  he  is  personally 
answerable  for  the  amount  of  the  deposit. 

[See  note  on  this  question  beginning  on  page  83.] 


—  against  liiBiAvent  bank  —  deposit- 
or's account. 

2.  If  a  bank  becomes  insolvent,  a  de- 
positor who  is  also  indebted  to  the 
bank  may  set  off  the  amount  of  his  de- 
posit in  an  action  by  the  receiver  or 
assignee  of  the  bank  on  the  indebted- 
ness due  to  the  bank. 

[See  3  R.  C.  L.  629,  647.1 

Seccivw  —  purchaser  for  value. 

3.  A  receiver  of  an  insolvent  corpo- 
ration is  not  an  assignee  for  a  valuable 
consideration  in  the  ordinary  sense  of 
that  term,  and  the  assets  of  the  corpo- 
ration pass  to  him  in  precisely  the  same 
condition  and  subject  to  the  same  equi- 
ties as  the  corporation  heild  them. 

[See  23  R.  C.  L.  66.] 


: —  rights  of  assignee. 

4.  The  assignee  of  a  receiver  of  an 
insolvent  corporation  has  no  greater, 
rights  than  were  possessed  by  the  re- 
ceiver. 

Pleading  —  amblgaoas  answer  — 

.  remedy. 

6.  Where  the  averments  of  an  an- 
swer are  incomplete,  ambiguous,  or  d»< 
fective,  the  remedy  is  a  motion  to  malra 
them  more  definite  and  certain. 

[See  21  R.  C.  L.  618,  626,  600.] 

—  when  demnrrable. 

6.  An  answer  is  not  demurrable  if 
the  facts  stated,  with  every  reasonable 
inference  to  be  drawn  therefrom,  con- 
stitute a  good  defense.  ' 

[See  21  R.  C.  L.  517,  518.] 
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Set-off  —  of  deposit  on  note. 

7.  In  an  action  by  an  assignee  of  a 
note  held  by  an  insolvent  bank  which 
is  in  the  haiids  of  a  receiver,  to  collect 


the  note  from  a  depositor  in  the  bank, 
the  latter  may  set  off  the  amount  of  his 
deposit  account. 

[See  8  R.  a  L.  629,  647.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuft  Court  for  Benton 
County  (Maples,  J.)  in  favor  of  plaintiff  in  a  suit  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory  note.  Reversed. 


Statement  by  Hart,  J.: 

Towne  Young,  trustee,  brought 
suit  against  Funk  &  Son,  E.  M. 
Funk,  and  Erwin  C.  Funk,  to  re- 
cover the  sum  of  $149.40  and  the 
accrued  interest  alleged  to  be  due 
him  on  a  promissory  note.  The  note 
is  dated  April  27,  1914,  at  Rogers, 
Arkansas,  and  is  signed  by  Funk  & 
Son,  E.  M.  Funk,  and  Erwin  C. 
Funk.  The  face  of  the  note  was  for 
$200,  and  was  due  and  payable  to 
the  order  of  the  Bank  of  Rogers  six- 
ty days  after  date,  with  interest  at 
the  rate  of  10  per  cent  per  annum 
from  maturity  until  paid.  The  note 
had  the  following  indorsements  on 
the  back  of  it: 

Bank  of  Rogers,  by  W.  E.  Talley, 
Pres. 

Paid  Dec.  18-16,  $100.   J,  R.  D. 
"For  value  received  I  hereby  as- 
sign and  transfer  the  within  note 
to  Towne  Young,  trustee. 

"John  M.  Davis, 
"Bank  Commissioner." 

The  defendants  filed  an  answer  to 
the  complaint  as  follows : 

"They  deny  that  they  are  indebted 
to  the  plaintiff  in  the  sunt  of  $149.40, 
or  in  any  other  sum. 

"Second.  Defendants,  further  an- 
swering, admit  that  on  April  27, 
1914,  they  executed  their  promissory 
note  to  tJie  Bank  of  Rogers  for  the 
sum  of  $200,  bearing  10  per  cent 
interest  from  date,  and  admit  that 
there  was  indorsed  as  paid  thereon 
$100.  December  18,  1916. 

"Third.  That  on  the  day  of 

July,  1914,  the  said  Bank  of  Rogers, 
being  insolvent,  closed  its  doors,  and 
was  with  all  its  assets  taken  over 
by  John  M.  Davis,  state  bank  com- 
missioner, and  the  affairs  of  said 
bank  are  now  in  process  of  settle* 
ment  in  the  Benton  chancery  court; 
that  at  the  time  the  said  baxdc  failed 


defendant  Erwin  C.  Funk  had  on 
deposit  in  said  bank,  subject  to 
check,  the  sum  of  $25.06;  that  the 
firm  of  Funk  &  Son  had  on  deposit 
in  said  bank,  subject  to  check,  the 
sum  of  $8.37;  that  there  is  due  and 
owing  the  defendants  E.  M.  Funk 
and  Erwin  C.  Funk,  members  of  the 
firm  of  Funk  &  Son,  $  33.43,  and  in- 
terest, which  they  are  entitled  to 
have  set  off  against  the  said  note  in 
Buit. 

"Fourth.  Defendant  E.  M.  Funk, 
further  answering  for  himself,  says 

that  on  the  day  of  the  , 

19—,  he,  as  trustee  for  S.  C.  Wal- 
ters, deposited  in  said  bank,  for 
which  he  was  personally  responsible 
to  S.  C.  Walters,  on  time  deposit,  tiie 
sum  of  $300;  that  at  the  time  the 
aforesaid  bank  failed  there  was  due 
and  owiitg  him  as  such  trustee  from 
said  bank  the  sum  of  $300;  that 
about  July,  1914,  a  short  time  before 
the  said  bank  closed  its  doors,  he 
received  from  said  bank  a  bank  draft 
for  $4.20,  being  for  the  interest  due 
on  the  aforesaid  time  deposit;  that 
the  bank  failed  before  the  draft 
could  be  presented  for  payment,  and 
defendant  avers  that  he  is  entitled 
to  have  the  same  applied  towards 
the  payment  of  said  note. 

"Fifth.  That  the  said  several 
sums  above  mentioned  as  owing 
from  the  Bank  of  Rogers  to  defend- 
ants. Funk  &  Son,  E.  M.  Funk,  and 
Erwin  Funk,  have  been  filed  with 
the  bank  commissioner,  and  have 
been  allowed  as  subsisting  claima 
against  the  bankrupt  estate  of  the 
said  Bank  of  Rogers;  that '27  per 
cent  of  said  claims  have  been  paid, 
leaving  due  and  owing  these  defend- 
ants jointly  73  per  cent  thereof. 

"Defendants  pray  that  the  amount 
of  the  several  sums  unpaid  and 
found  due  and  owing  these  defend- 
ants as  above  set  forth  and  men- 
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turned,  or  so  much  thereof  as  may 
be  necessary,  be  allo-wed  as  setoff 
sgainst  the  amount  that  may  be 
found  due  and  owing  plaintiff  on  the 
note  in  suit,  tiiat  the  plaintiff  take 
nothinsT  from  defendants,  for  their 
costs,  and  for  all  proper  relief." 

Subsequently  they  filed  an  amend- 
ment to  the  answer,  which  is  as  folr 
lows:  "Wherein  they  say  that  on 
the  22d  day  of  January,  1916,  sub- 
aeqaent  to  the  maturity  of  the  note 
saed  on,  plaintiff  purchased  from 
John  M.  Davis,  state  bank  commis- 
sioner, all  of  the  assets  of  the  said 
Bank  of  Rogers,  including  the  note 
in  controversy,  and  defendants  aver 
that  plaintiff  purchased  the  said 
note  subject  to  ih»  equities  of  the 
defendant." 

The  answer  was  duly  verified  by 
E.  M.  Funk.  The  defendants  also 
filed  a  motion  to  transfer  the  case 
to  equity.  The  plaintiif  filed  a  de- 
murrer, which  was  sustained  by  the 
court.  The  judgment  recites  that 
the  defendants  refused  to  plead  f ur- 
Aer,  but  elected  to  stand  ui>on  their 
answer  and  cross  complaint,  and 
that  the  court  found  that  the  de- 
fendants are  indebted  to  the  plain- 
tiff in  the  sum  of  $174.50  as  princi- 
pal and  interest  on  the  note. 

Judgment  was  rendered  against 
the  defendants  in  favor  of  the  plain- 
tiff for  that  amount,  and  tiie  defend- 
ants have  appealed. 

Mr.  W.  N.  Ivie  for  appellee. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

The  court  erred  in  sustaining  the 
plaintiffs  demurrer  to  the  defend- 
ants' answer  and  cross  complaint, 
and  in  rendering  judgment  in  favor 
of  the  plaintiff  against  the  defend- 
ants for  the  amount  sued  for. 

In  Steelman  v.  Atchley,  98  Ark. 
294,  32  I..R.A.(N.S.)  1060,  135  S. 
W.  902,  the  court  held  that,  the  re- 
lation between  a  bank  and  a  general 
depositor  being  that  of  debtor  and 
ereditorr  if  a  bank  becomes  insol- 
vent, a  depositor 
who  is  also  indebted 
to  the  bank  may  set 
off  the  amount  of  his 
dmosit  in  an  action  by  the  receiver 
6  A.L.R.— 6. 
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or  assignee  of  the  bank  to  recover 
on  the  indebtedness  due  the  bank. 
The  trend  of  all  modem  decisions  is 
toward  liberality  in  the  allowance 
of  set-offs  in  the  case  of  insolvency 
of  the  party  against  whom  the  set- 
off is  claimed,  to  the  end  that  only 
the  true  balance  may  be  required  to 
be  paid  to  the  representative  of  the 
estate  of  the  insolvent.  In  such 
cases  a  receiver  is  not  an  assignee 
for  a  valuable  con-  Rec^i^eiw 
sideration  in  the  po«>ii»i«»  smw 
ordinary  sense  of 
that  term,  and  by  operation  of  law 
the  rights  and  property  of  the  bank 
pass  to  him  precisely  in  the  same 
condition  and  subject  to  ^e  same 
equities  as  the  corporation  held 
them.  So  it  is  the  well-established 
rule  that  a  receiver  takes  the  claims 
in  favor  of  the  bank  subject  to  all 
the  equities  between  the  bank  and 
its  depositors.  See  notes  in  Ann. 
Cas.  1917C,  at  page  1188,  and  Ann. 
Cas.  1916D,  at  page  699.  Under 
our  statutes  the  ba^  commissioner 
takes  the  place  of  a  receiver  of  an 
insolvent  bank.  Section  51  of  Act 
113  of  the  Acts  of  Arkansas  1913,  p. 
462. 

It  is  also  deducible  from  the  au- 
thorities cited  above  that  the  as- 
signee of  the  receiv- 
er is  entitled  to  no  ;2JS 
greater  rights  than 
were  possessed  by  the  receiver.  The 
reason  Is  that  he  only  purchases  the 
rights  of  the  bank,  and  a  note  or  de- 
mand held  by  an  insolvent  bank 
against  a  third  person  is  an  asset  of 
the  bank  only  so  far  as  there  may 
be  a  balance  due  upon  the  same  aft- 
er deducting  whatever  the  bank  may 
be  owing  the  person  against  whom 
the  demand  is  held.  Our  statute 
(Kirby's  Dig.  §  6098)  provides  that 
the  defendant  may  set  forth  in  his 
answer  as  many  grounds  of  defense, 
counterclaim,  and  set-off,  whether 
legal  or  equitable,  as  he  shall  have. 
Sections  6099  and  6101  of  Kirby's 
Digest,  defining  respectively  coun- 
terclaims and  set-offs,  have  been 
amended  by  Act  No.  267  of  the  Acts 
1917,  p.  1441.  As  amended,  the 
counterclaim  may  h9  a  cause  of  ac- 
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tion  in  favor  of  the  defendants  or 
some  of  them  against  the  plaintiffs 
or  some  of  them.  A  setoff  may  be 
pleaded  in  any  action  for  the  recov- 
ery of  money  and  may  be  a  cause  of 
action  arisinsr  either  upon  contract 
or  tort.  So  the  court  has  held  that 
in  a  suit  on  a  promissory  note  the 
parties  may  settle  all  matters  in  dis- 
pute between  them,  whether  the  re- 
spective causes  of  action  grew  out 
of  the  same  or  different  contracts, 
or  whether  they  arise  upon  con- 
tract or  arise  out  of  some  tort 
Coats  V.  Mihier,  184  Ark.  Sll,  203 
S.  W.  701. 

In  the  application  of  this  statute 
to  the  facts  of  the  present  case,  it  is 
readily  apparent  that  Erwin  C.  Funk 
had  the  right  to  set  off  against  the 
claim  of  the  plaintiff  the  sum  of 
$25.06,  which  he  had  on  deposit  in 
the  bank  at  the  time  of  its  failure, 
and  that  tiie  firm  of  Funk  &  Son  had 
a  right  to  set  off  the  sum  of  $8.37, 
which  the  firm  had  on  deposit  in  the 
bank  at  the  time  it  became  insol- 
vent. 

It  therefore  follows  from  the 
principles  of  law  above  announced 
that  tiie  court  erred  in  sustaining 
the  demurrer  to  the  answer  and 
cross  complaint*  of  the  defendants 
and  in  not  allowing  the  set-offs 
above  referred  to  as  claimed  by  ihe 
defendants.  For  this  reason  alone 
the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new 
trial. 

In  the  fourth  paragraph  of  the 
answer  the  defendant  E.  M.  Funk, 
further  answering  for  himself,  avers 
that  at  the  time  the  bank  became  in- 
solvent tiiere  was  due  and  ovdng 
him  as  trustee  from  the  bank  the 
sum  of  $300 ;  that  he  had  deposited 
this  sum  in  the  bank  as  trustee  for 
S.  C.  Walters;  and  that  he  was  per- 
sonally responsible  to  Walters  for 
said  sum. 

In  Dickerson  v.  Hamby,  96  Ark. 
163,  131  S.  W.  674,  the  court  held 
that,  where  the  averments  of  an 
answer  are  incom- 
ambrKnS^.  Plete,  ambiguous, 
fJi^SS"  or    defective,  the 

remedy  is  a  motion 
to  make  them  more  definite  and  cer- 


tain. The  court  further  held  that,  in 
determining  the  sufficiency  of  any 
pleading,  every  fair  and  reasonable 
intendment  must  be 
indulged  in  to  sup-  TTi^M: 
port  such  pleading, 
and  an  answer  is  not  demurrable  if 
the  facts  stated,  with  every  reason- 
able inference  to  be  drawn  there- 
from, constitute  a  good  defense.  See 
also  Jonesboro,  L.  C.  &  E.  R.  Co.  v. 
St.  Francis  Lievee  Dist.  80  Ark.  316, 
97  S.  W.  281. 

Tested  by  this  rule,  we  think  that 
the  demands  of  the  plaintiff  and  of 
the  defendants  were  mutual  de- 
mands, and  that,  the  assignee  of  the 
insolvent  bank  having  sued  the  de- 
fendant for  the  collection  of  the 
debt  due  to  the  insolvent  estate,  the 
defendants  may  set  off  the  debt  due 
to  tiiem  or  either  of 
them  from  the  in-  S*S*5r?.  nt- 
solvent  estate  and 
account  for  the  balance  only.  In 
other  words,  we  think  it  fairly  infer- 
able that  the  language  of  the  para- 
graph of  the  answer  just  referred 
to  was  merely  descriptive  of  the  per- 
son of  the  defendant  Funk,  and  did 
not  alter  the  right  of  the  depositor 
to  have  mutual  _  .  . 
claims  that  are  due 
the  bank  and  himself  set  off  against 
each  other.  This  view  is  strength- 
ened by  the  averment  that  the  de- 
fendant is  x>ersonally  liable  for  the 
amount  so  deposited  by  him.  2 
Michie,  Banks  &  Bkg.  p.  1060,  § 
135  <lb),  and  cases  cited;  Laubach 
V.  Leibert,  87  Pa.  55 ;  and  Miller  v. 
Franklin  Bank,  1  Paige,  444. 

In  the  last-mentioned  case  it  was 
held  that  the  public  administrator 
of  the  city  of  New  York  is  entitled 
to  offset  against  a  debt  due  from 
Mm  to  the  bank  a  demand  for  de- 
posits in  the  bank,  whether  made  in 
his  own  name  or  as  public  adminis- 
trator. The  court  said  that  as  be- 
tween him  and  the  bank  he  stood  in 
the  same  situation  that  an  attorney 
would  who  had  deposited  in  the  bank 
for  safe-keeping  the  moneys  collect- 
ed'for  different  clients,  in  one  gen- 
eral account  in  his  name  as  attorney* 
to  be  drawn  out  on  his  own  check 
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when  called  for.  The  court  further 
said  that  in  neither  case  could  the 
bank  object  to  pay  the  money  to  the 
depositor,  or  to  allow  it  to  be  ofitaet 
against  a  demand  in  favor  of  the 
bank,  unless  they  had  notice  from 
the  persons  having  an  equitable 
claim  thereon  not  to  pay  it.  We 
think  this  principle  was  recognized 
in  the  Bank  of  Hartford  v.  McDon- 
ald. 107  AriE.  232,  154  S.  W.  612, 
iriiere  the  court  held  that  a  trustee 
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with  full  control  over  the  trust  funds 
in  a  bank  may  draw  them  out  at  his 
will,  and  the  bank  incurs  no  liability 
in  permitting  this  to  be  done  so 
long  as  it  does  not  participate  in  any 
breach  of  trust  resulting  in  any  mis- 
application of  the  funds. 

It  follows  that  the  judgment  must 
be  reversed,  and  the  cause  will  be 
remanded  for  further  proceedings 
according  to  law  and  not  inconsist- 
ent with  this  opinion. 


ANNOTATION. 

R^bt  of  one  indebted  to  maolvent  bank  to  set  off  dqmnta  indiich  be  baa  made 

ai  trustee. 


The  concloBion  reached  in  the  re- 
ported case.  (Funk  v.  Young,  ante, 
79)  to  the  effect  that  one  who  has 
deposited  trust  funds  in  a  bank  in  his 
own  name  as  trustee  for  a  named  bene- 
ficiaiy  may,  upon  the  insolvency  of 
the  bank,  set  off  such  deposit  against 
lus  individual  note  to  the  hank,  where 
he  is  personally  liable  to  the  bene- 
ficiary for  such  deposit,  and  the  stat- 
utes permit  both  legal  and  equitable 
set-offs  in  any  action  in  contract  for 
the  recovery  of  money,  and  that  the 
words  used  in  connection  with  his 
name  as  depositor  were  merely  de- 
scriptive of  his  person,  and  did  not 
alter  the  rights  of  the  depositor, — is 
directly  supported  by  Miller  v.  Frank- 
lin Bank  (1829)  1  Paige  (N.  Y.)  444, 
where,  in  reaching  a  similar  conclu- 
sion (set  out  in  Funk  v.  Young),  the 
conrt  said:  "If  a  suit  was  brought 
for  this  deposit,  in  his  name  of  pub- 
lie  administrator,  the  addition  would 
only  be  descriptive  of  the  person,  but 
would  not  alter  the  right  of  either 
party  to  the  suit.  There  was  no  law 
directing  or  authorizing  the  public 
administrator  to  deposit  moneys  in  the 
bank.  As  between  him  and  Uie  bank, 
be  stands  in  the  same  situation  that 
an  attorney  or  solicitor  would  who  had 
deposited  in  the  bank  for  safe-keep- 
ing the  moneys  collected  for  different 
clients  in  one  general  account  in  his 
name  as  attorney  or  solicitor,  to  be 
drawn  out  on  Ms  own  check  when 
called  for.  In  neither  case  could  the 
bank  object  to  pay  the  money  to  the 


depositor,  or  to  allow  it  to  be  offset 
against  a  demand  in  favor  of  the  bank, 
unless  they  had  notice  from  the  per- 
sons having  an  equitable  claim  there- 
on not  to  pay  it  Neither  would  the 
right  of  offset  depend  upon  the  ques- 
tion whether  the  depositor  was  per- 
sonally liable  in  case  of  loss  by  the 
failure  of  the  bank.  It  is  the  du^ 
of  the  petitioner,  whether  he  is  per- 
sonally liable  for  the  loss  or  not,  to 
do  everything  in  his  power  to  protect 
the  rights  of  those  who  may  be  in- 
terested in  different  portions  of  the 
moneys  deposited;  and  if  he  had  a 
legal  right  of  offset  against  the  debt 
due  from  him  to  tiie  institution,  he 
must  stand  in  the  same  situation  here 
as  he  did  beifore  the  appointment  of 
the  receiver  [for  the  bazUc].  The  equi- 
ties of  all  creditors  of  the  institution 
being  equal,  the  legal  righl  must  pre- 
vail." 

So,  in  Rubey  v.  Watson  (1886)  22 
Ho.  App.  428,  in  discussing  the  rights 
of  a  Bure^  on  the  bond  of  a  public 
official  as  against  an  insolvent  bank  in 
which  such  official  had  public  funds 
deposited,  it  was  said  that  the  deposit 
was  a  credit  in  such  official's  hands 
"which  he  could  have  successfully 
used  as  a  set-off  in  a  contest  between 
him  and  the  bank,  on  any  demand  it 
ndght  have  held  against  him;"  and 
that  "the  fact  that  the  deposit  was  in 
his  official  capacity  does  not  alter  the 
rule,"  he  having  been  responsible  for 
it  individually. 

Support  for  the  conclusion  reached 
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in  the  FUNK  Casb  is  also  afforded  by 
Laubach  v.  Leibert  (1878)  87  Pa.  56, 
wherein  it  was  held  that  trust  funds 
deposited  in  a  bank  by  an  "assignee** 
could,  upon  the  insolvency  ot  the  bank, 
.  be  appropriated  by  the  latter  in  pay- 
ment of  his  individual  notes  to  the 
bank.  The  court  said:  "On  what  prin- 
ciple can  the  bank,  with  the  money  in 
its  own  hands  and  a  direction  to  apply 
it  to  payment,  maintain  suit  on  the 
notes,  and  recover  the  cash,  having 
the  money  hi  its  hands  already  ap- 
propriated to  go  to  payment  of  its 
other  debts?  Clearly  this  would  be 
grossly  inequitable." 

Another  case  which  touches  upon 
the  question  under  annotation  and  like- 
wise supports  the  views  of  the  pre- 
ceding cases  is  Comfort  v.  Patterson 
(1878)  2  Lea  (Tenn.)  670.  In  that 
case  the  deposit  was  kept  in  the  name 
of  "M.  L.  Patterson,  C.  &  M.,"  he  being 
clerk  and  master  of  the  chancery 
court,  and  consisted  of  both  personal 
and  court  funds.  The  court  assumed 
that  there  was  sufficient  of  the  de- 
positor's individual  money  banked  to 
satisfy  his  indebtedness  to  the  bank, 
and  remarked  that  it  was  "hardly 
worth  while  to  determine  authorita- 
tively whether  the  defendant  might 
not  also  set  off,  if  necessary,  against 
his  not^  enough  of  the  deposit  derived 


from  official  collections."  However,  it 
did  express  its  opinion  to  the  effect 
that  such  trust  funds  could  be  used  if 
necessary,  basing  its  conclusion  on  the 
fact  that  the  deposit  was  so  far  in  tike 
depositor  personally  that  the  addition 
of  his  official  title  to  his  name  was  a 
mere  descriptio  personse  which  did  not 
alter  the  rights  of  the  parties,  es- 
pecially where,  as  in  this  case,  the  of- 
ficial funds  were  blended  with  his  own 
funds. 

However,  a  contrary  conclusion  was 
reached  in  the  case  of  People  v.  (Ger- 
man Bank  (1906)  116  App.  Div.  687, 
101  N.  Y.  Supp.  917,  affirmed  without 
opinion  in  (1908)  192  N.  Y.  533,  84  N. 
E.  1117,  it  having  been  held  that  a 
trust  fund  on  deposit  in  the  names  of 
three  trustees  could  not.  on  the  in- 
solvency of  the  bank,  be  set  off  against 
the  individual  note  of  one  of  the  trus- 
tees, even  with  tiie  assent  of  his  asso- 
ciate trustees.  The  court  distin- 
guished Miller  v.  Franklin  Bank 
(1829)  1  Paige  (N.  Y.)  444,  supra,  on 
the  ground  that  the  trustee  in  that 
case  had  a  personal  interest  in  the 
deposit  in  question,  since  it  consisted 
partly  of  his  individual  funds,  and 
that  the  title  added  to  the  name  under 
which  the  deposit  was  held  was  mere- 
ly descriptive,  whereas  such  was  not 
the  present  case^  G.  J.  C. 


H.  J.  GREEN  et  al.,  Constituting  the  Arkansas  State  Board  of  Dental 

Examiners,  Appts., 

V. 

DR.  F.  A.  BLANCHARD. 

Arkansaa  Supreme  Court— March  24.  1910. 

(_  Ark.  — ,  211  S.  W.  375.) 

Dentist  —  power  to  provide  for  revocation  of  license, 

1.  The  legislature  may  declare  for  what  acts  or  conduct  the  license  to 
practice  dentistry  may  be  revoked,  and  vest  in  state  boards  the  authority 
to  investigate  and  try  the  charges  which  may  be  made  under  the  statute. 

[See  note  on  this  question  beginning  on  page  94.] 

—  advertising  to  deceive  pablic. 

2.  A  statute  permitting  the  revoca-  ing  or  defrauding  the  public  is  too  in- 
tion  of  a  license  to  practise  dentistry  definite  to  be  capable  of  enforcement, 
for  advertising  with  a  view  to  deceiv-  [See  21  R.  C.  L  364.j 
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—  painless  dentistry. 

a.  Violation  of  a  statute  against  ad- 
vertising to  practise  denti8tz7  without 
causing  pain  is  not  effected  by  stating 
that  one  has  absolutely  minimized  pain 
from  dental  work. 

[See  21  R.  a  L.  363,  364.] 
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—  advertising  on  receipts. 

4.  The  words  "painless  dentiat"  on 
receipts  given  for  payment  for  work 
done  do  not  violate  a  statute  against 
advertising  painless  dentistry,  since  to 
advertise  means  to  give  public  notice. 


(MeCulloch,  Ch.  J.,  and  Smith,  J.,  dissent.) 


Appeal  by  the  Board  of  Dental  Examiners  from  a  judgment  of  the 
Circuit  Court  for  Pulaski  County  (Hendricks,  J.)  setting  aside  its  order 
revoking  petitioner's  certiiicate  authorizing  him  to  practise  dentistry, 
in  a  proceeding  to  set  aside  such  order.  Affirmed. 


Statement  by  Hart,  J. : 
.  This  is  a  proceeding  by  certiorari 
in  the  circuit  court  to  set  aside  an 
order  of  the  board  of  dental  examin- 
ers of  this  state  revoking  the  certif- 
icate of  Dr.  F.  A.  Blanchard,  au- 
thorizing him  to  practise  dentistry. 

The  proceeding  brings  into  ques- 
tion an  act  of  the  legislature  passed 
in  1915,  regulating  the  practice  of 
dentistry  and  dental  surgery  in  this 
state.  Acts  of  1915,  p.  178.  The 
power  to  grant  licenses  to  appli- 
cants to  practise  dentistry  in  this 
state  and  various  other  powers  are 
conferred  upon  t^e  state  board  by 
the  act.  Among  others,  the  power 
to  revoke  the  certificate  is  conferred 
by  §  7  of  the  act. 

On  the  27th  day  of  February, 
1918,  the  Arkansas  state  board  of 
dental  examiners  issued  a  citation 
to  Dr.  F.  A.  Blanchard  to  appear 
before  it  on  the  9th  day  of  April, 
1918,  at  the  senate  chamber  in  the 
state  capitol  in  the  city  of  Little 
Rock,  and  there  to  show  cause,  if 
any  there  be,  why  the  license  here- 
tofore issued  to  him  by  said  board 
should  not  be  revoked  under  the 
provisions  of  §§  7  and  8  of  the  act. 

After  hearing  the  testimony  in- 
troduced, the  hoard  found  Dr. 
Blanchard  guilty  of  violation  of  the 
provisions  of  the  act  above  referred 
to,  and  entered  an  order  revoking 
his  license.  At  the  request  of  Dr. 
Blanchard,  the  findings  of  the  board 
were  stated  by  its  president  as  fol- 
lows: "The  painless  dentist;  six- 
teen years'  written  guaranties  were 
not  given — the  experts — wholesale 


cost  did  not  enter  into  the  transac- 
tion." 

The  facts  are  as  follows :  In  Feb- 
ruary, 1918,  and  for  several  months 
prior  thereto.  Dr.  F.  A.  Blanchard 
was  practising  dentistry  in  the  city 
of  Little  Rock  and  employed  several 
assistants  in  his  oifice.  He  adver- 
tised his  business  in  the  daily  pa- 
pers, and  an  advertisement  in  his 
name,  dated  March  10,  1918,  con- 
tained the  following: 

"Blanchard's  Dentists  are  Spe- 
cialists. Each  ThorougMy  Efficient 
in  His  Own  Line.  Dental  work  is 
divided  into  parts  at  Blanchard'a. 
If  a  tooth  is  to  be  pulled  you  are  at- 
tended by  an  exp^  extractor  who 
understands  this  thoroughly.  If  a 
crown  is  to  be  made  an  expert  lab- 
oratory man  does  this,  and  so  on. 
You  are  thus  assured  of  the  work 
as  good  as  the  best." 

Another  advertisement  contained 
the  following: 

"Dental  specialists,  who  attend 

{rou  here,  each  a  specialist  in  his 
ine,  thus  giving  you  the  greatest 
dental  skill. 

"Dr.  F.  A.  Blanchard,  sixteen 
3^ars'  continuous  practical  experi- 
ence. 

"Dr.  C.  N.  Cantrell,  thoroughly 
efficient  in  all  dental  work. 

"Dr.  M.  E.  Ludwick,  expert 
crown  and  bridge  workman. 

"Dr.  W.  D.  Flack,  expert  ex- 
tractor and  bridge  workman. 

"Dr.  F.  L.  Merck,  chief  of  lab- 
oratory. 

"Sixteen  years*  written  guaranty 
given  to  every  patient. 
"These  dentists  are  past  masters 
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in  their  respective  lines,  busily  at 
work  practising  the  latest  science  of 
dentistry  in  office  without  a  su- 
perior in  all  America,  as  fax  as 
modern  equipment  is  concerned. 
Offices  fitted  with  all  modem  me- 
chanical and  other  devices,  perfect- 
ed to  add  to  the  pleasure  and  com- 
fort of  all  patients." 

Still  another  is  as  follows: 
"Highest  efficiency.  The  gentlemen 
operators  and  mechanical  dentists 
in  my  office  are  time-tried  and 
proven  men  of  highest  efficiency, 
otherwise  they  would  have  no  place 
in  my  office.  The  work  they  do  for 
you  will  be  done  thoroughly  and 
conscientiously  and  will  be  backed 
by  my  guaranty,  which  I  do  not  fail 
to  make  good.  It  is  my  honest  opin- 
ion that  we  give  more  and  better 
work  for  the  money  than  any  dental 
parlor  or  parlors  in  the  United 
States.  Our  supplies  of  all  kinds  are 
purchased  in  great  quantities  at 
lowest  wholesale  cost,  a  fact  that 
redounds  to  the  advantage  of  our 
patients  and  makes  possible  our 
present  scale  of  low  prices." 

There  was  also  evidence  on  the 
part  of  the  board  tending  to  show 
that  neither  Dr.  Blanchard  nor  his 
assistants  were  experts  or  special- 
ists in  dentistry. 

A  young  man  seventeen  years  old 
testified  for  the  board  that  he 
worked  for  Dr.  Blanchard  from  the 
4th  to  the  9th  day  of  March,  1918. 
He  worked  in  the  laboratory  on 
plates  for  false  teeth,  and  stated 
that  he  was  the  only  laboratory  man 
Dr.  Blanchard  had  that  week.  On 
cross-examination,  he  admitted  that 
he  did  not  make  any  crowns,  or  at- 
tempt to  make  any.  His  only  work 
was  working  on  plates  for  false 
teeth,  polishing  them,  etc.  He  also 
admitted  that  there  were  two  oper- 
ators who  did  the  most  difficult  part 
of  the  laboratory  work.  He  testi- 
fied that  there  were  three  assistants 
in  the  office  who  did  the  crown  work 
while  he  was  there. 

Several  of  the  advertisements  of 
Dr.  Blanchard  contained  the  follow- 
ing: "I  have  absolutely  minimized 
pain  from  dental  work." 


It  was  also  shown  that  Dr. 
Blanchard  issued  receipts  to  his 
patients  upon  which  were  the  print- 
ed words,  "painless  dentist."  These 
receipts  also  had  printed  on  them 
the  words,  "United  Dental  Com- 
pany." The  printed  words  were 
marked  out  with  a  stamp. 

According  to  the  testimony  of  Dr. 
Blanchard,  these  were  some  old  re- 
ceipts which  he  had  when  he  was 
practising  in  New  Orleans,  Louis- 
iana. He  was  delayed  in  getting  re- 
ceipts which  he  had  ordered  for  his 
office  here,  and  only  used  ^ese 
receipts  until  he  could  get  others. 
He  plainly  marked  out  with  a 
stamp  the  words,  "painless  dentist," 
and,  "United  Dental  Company." 
The  receipts  were  not  used  to  ad- 
vertise his  business  at  all.  On  the 
back  of  the  receipts  used  by  Dr. 
Blanchard  here  are  the  following 
words: 

We  do  good  work  cheap  and  for 
cash.  If  any  work  is  defective, 
kindly  call  our  attention  to  it,  and 
we  will  gladly  make  it  good  without 
extra  charge.  All  complaints  must 
be  made  to  Dr.  Blanchard,  and  if 
fault  is  found  in  the  work,  will  glad- 
ly repair  same  for  you  without 
argument. 

Dr.  F.  A.  Blanchard, 

By  Flack. 

It  is  also  shown  that  the  assistants 
employed  by  Dr.  Blanchard  were 
experts  and  specialists  as  adver- 
tised by  him.  One  witness  testified 
that  Dr.  Blanchard  repaired  a  plate 
for  her,  and  that  she  had  three 
teeth  extracted  at  his  office  abso- 
lutely without  pain;  that  she  did 
not  know  what  anesthetic  was  ap- 
plied; that  she  had  had  work  done 
by  other  dentists  and  that  they  hurt 
her  much  more;  that  the  work  that 
was  done  for  her  in  Dr.  Blanch- 
ard*s  office  was  very  satisfactory. 

Upon  the  hearing  of  the  writ  of 
certiorari  in  the  circuit  court,  judg- 
ment was  rendered  setting  aside 
the  order  of  the  board  revoking  the 
license  of  Dr.  Blanchard. 

From  the  judgment  rendered,  the 
board  has  duly  appealed  to  this 
court. 
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Messrs.  Hons^  Rector,  &  House,  for 

appellants : 

There  was  ample  evidence  of  a  sub- 
stantial character  to  justify  tiie  find- 
insa  of  the  board. 

Hall  V.  Bledsoe,  126  Ark.  125,  189  S. 
W.  1041;  Meffert  v.  State  Bd.  of  Med- 
ical Registration  (Meffert  t.  Packer) 
66  Kan.  710,  1  L.RJ^(N.3.)  811,  72 
Pac  247;  Munk  v.  Frink,  81  Neb.  681, 
17  LJLA.(N.S.)  489,  116  N.  W.  626; 
Richardson  t.  Simpson,  88  Kan.  684,  48 
LJUk.(N.S.i  911,  129  Pac.  1128. 

Dr.  Blancnard  was  guilty  of  adver- 
tising to  practise  dentistry  without 
pain. 

Carter  v.  State,  81  Ark.  87.  98  S.  W. 
704. 

The  board  was  Justified  in  revoking 
Dr.  BlanrJhaTd*s  license. 

Hacomber  v.  State  Bd.  of  Health, 
28  R.  I.  S,  8  IJEl.A.<N.S.)  686,  66  Aa 
263;  State  ex  reL  Spriggs  v.  Robinson, 
253  Mo.  271,  161  S.  W.  1169;  Cheno- 
weth  V.  State  Medical  Examiners,  67 
Colo.  74,  61  L.R.A.(N.S.)  958,  141  Pac. 
132,  Ann.  Cas.  1915D,  1188;  Forman  v. 
State  Bd.  of  Health.  167  Ey.  123,  162 
S.  W.  796;  Munk  v.  Frlnk.  81  Neb.  681, 
17  LJtJL(N.S.)  489,  116  N.  W.  626; 
Walker  v.  McMahon.  81  Neb.  640,  116 
N.  W.  628;  Mathews  v.  Hedlund,  82 
826, 119  N.  W.  17;  Berry  v.  Stote, 
—  Tex.  Civ.  App.  — ,  135  S.  W.  631 ; 
Richardson  v.  Simpson.  88  Kan.  684,  43 
UtA.(N.S.)  911, 129  Pac  1128;  State 
ex  rel.  Conway  v.  HiUer.  266  Mo.  242, 
180  S.  W.  588 ;  Freeman  v.  State  Med- 
ical Examiners,  54  Okla.  631,  L.R.A. 
1916D,  4S6,  164  Pac.  66;  State  Medical 
Examiners  v.  Jordon,  92  Wash.  234, 158 
Pac.  982;  Lassen  v.  Dental  Examiners, 
24  Cal.  App.  767,  142  Pac.  505. 

Messrs.  MehalFey,  Reid,  Donham,  & 
Mehaffey,  and  J.  A.  Tellier,  for  ap- 
pellee: 

The  board  exceeded  its  jurisdiction 
and  proceeded  illegally,  basing  its  find- 
ing upon  charges  which  were  never 
made  and  upon  indefinite  and  uncertain 
charges  which  it  refused  to  make  more 
qiecific  and  definite. 

Rapp  V.  Parker,  128  Ark.  239,  193 
S.  W.  635;  Forman  v.  State  Bd.  of 
Health.  167  Ky.  129,  162  S.  W.  796. 

The  evidence  before  the  board  fur- 
nished no  legally  substantial  basis  for 
its  action  in  revoking  appellee's  ,  license 
to  practise  dentistry. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cole- 
man, 97  Ark.  442,  135  S.  W.  338;  Cat- 
lett  V.  St  Louis.  I.  M.  &  S.  R.  Co.  57 
Ark.  468^38  Am.  St.  Rep.  264,  21  S.  W. 
1062. 


Dr.  Blan<^ard*B  advertisement  in  re- 
gard to  experts  and  specialists  did  not 
violate  the  statute. 

Nelson  v.  Sun  Mut.  Ins.  Co.  71  N.  Y. 
453;  EUis  v.  Thomas,  84  App.  Div.  628, 
82  N.  Y.  Supp.  1064;  Wehner  v.  Lager- 
felt.  27  Tex.  Civ.  App.  620,  66  S.  W. 
221;  State  v.  Simonis,  39  Or.  Ill,  66 
Pac.  696;  Scott  v.  Astoria  &  C.  River 
R.  Co.  43  Or.  26,  62  L.RJV.  648,  99  Am. 
St.  Rep.  710,  72  Pac  694;  Turner  v. 
Hear,  114  Mo.  335,  21  S.  W.  737;  Farm- 
er V.  Stillwater  Co.  86  Minn.  69.  90  N. 
W.  10;  Buffum  v,  Harris.  5  R.  L  243; 
Pendleton  v.  Saunders.  19  Or.  9, 24  Pac 
606;  State  v.  Davis,  66  S.  0.  839,  33  S. 
E.  449.  , 

The  severity  of  the  peniUty— the  rev- 
ocation of  appellee's  right  to  practise 
dentistry — ^requires  more  evidence  to 
constitute  legally  sofflcient  evidence 
than  an  ordinary  case. 

Hall  V.  Bledsoe.  126  Ark.  126. 189  S. 
W.  1041;  Chenoweth  v.  State  Medical 
Examiners.  57  Colo.  74.  51  L.R.A. 
(N.S.)  966,  141  Pac  182,  Ann.  Cas. 
1916D.  1188. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

The  constitutionality  of  statutes 
creating  state  medical  and  dental 
boards  and  empowerinsr  them  to 
license  and  revoke  licenses  of  phy- 
sicians and  dentists  has  generally 
been  upheld.  This  court  upheld 
such  a  statute  in  the  case  of  State 
Medical  Bd.  v.  McCrary,  95  Ark. 
511,  30  L.RJV.(N.S.)  783,  130  S. 
W.  544.  Ann.  Cas.  1912A,  631.  The 
appeal.  hoiveveT,  does  involve  the 
construction  of  t^t  part  of  the  act 
regulating  the  practice  of  dentistry 
relating  to  the  revoking  of  licenses 
by  the  board.  See  Acts  of  1915,  p. 
178.  The  sections  referred  to  are 
§§  7  and  13.  They  read  as  follows: 

"Sec.  7.  The  state  board  of  dental 
examiners  may  refuse  license  or 
suspend  or  revoke  the  same  for  any 
of  the  following  causes :  .  .  . 

"Second.  The  publication  or  the 
circulation  of  any  fraudulent  or 
misleading  statement  as  to  the  skill 
or  method  of  any  person  or  oper- 
ator. 

"Third.  The  commission  of  a 
criminal  operation,  or  conviction  of 
felony,  or  chronic  or  persistent  in- 
ebriely,  drunkenness  or  confirmed 
drug  habit,  or  in  any  way  advertis- 
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ing  to  practise  dentistry  or  dental 
surgery  without  causing  pain  or  ad- 
vertising in  any  other  manner  with 
the  view  of  deceiving  or  defrauding 
the  public  or  in  any  way  that  would 
tend  to  deceive  the  public,  or  using 
or  advertising  as  using  any  drug, 
nostrum,  patent  or  proprietary 
medicine  of  any  unknown  formula, 
or  any  dangerous  or  unknown  an- 
esthetic which  is  not  generally  used 
by  the  dental  profession,  or  using  or 
advertising  as  using  any  drugs,  ma- 
terial, medicine,  formula,  system  or 
anesthetic  which  is  either  falsely 
advertised,  misnamed,  or  not  in 
reality  used.  ..." 

"Sec.  13.  It  shall  be  unlawful  for 
any  person  or  persons  to  practise  or 
offer  to  practise  dentistry  or  dental 
surgery  under  any  name  except  his 
or  her  own  name,  or  to  use  the  name 
of  company,  association,  corpora- 
tion or  business  name,  or  to  oper- 
ate, manage  or  be  employed  in  any 
room  or  rooms  or  office  where 
dental  work  is  done,  or  contracted 
for  under  the  name  of  any  company, 
association,  tradename  or  corpora- 
tion. Any  person  or  persons  prac- 
tising or  offering  to  practise  den- 
tistry or  dental  surgery  shall  prac- 
tise under  and  use  his  or  her  name 
only." 

Section  17  provides  that  any  per- 
son who  shall  practise  or  attempt  to 
practise  dentistry  or  dental  surgery 
during  the  period  of  revocation  of 
his  license  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  shall 
be  fined  not  less  than  $60  nor  more 
than  $200,  or  shall  be  imprisoned  in 
the  county  jail  not  less  than  one 
month  nor  more  than  one  year;  or 
shall  be  punished  by  both  such  fine 
and  imprisonment. 

The  board  relied  upon  the  power 
given  it  by  that  part  of  §  7  con- 
tained in  subdivision  2  and  the  fol- 
lowing in  subdivision  3,  "or  adver- 
tising in  any  other  manner  with  the 
view  of  deceiving  or  defrauding  the 
public,  or  in  any  way  that  would 
tend  to  deceive  the  public,"  in  mak- 
ing the  order  revoking  the  license 
of  appellee. 

On  the  part  of  appellant  board,  it 


is  contended  that  subdivision  2  and 
the  words,  "deceiving  or  defrauding 
the  public,"  include  the  acts  proved 
by  the  board  to  have  been  done  by 
appellee  as  set  out  in  our  statement 
of  facts.  Counsel  say  that  it  was 
impossible  for  the  legislature  to 
enumerate  all  the  acts  which  tiiese 
words  embraced,  and  that  tJiey  in- 
clude all  the  acts  proved  by  the 
board  in  this  case,  and  that  their 
meaning  would  be  so  considered  by 
the  common  judgment  of  mankind. 
Cases  are  cited  by  them  to  sustain 
their  contention. 

On  the  other  hand,  the  judgment 
of  the  circuit  court  annulling  the 
order  of  the  board  revoking  appel- 
lee's license  is  sought  to  be  uphdd 
on  the  ground  that  subdivision  2 
and  that  part  of  subdivision  3  of  § 
7  just  referred  to  are  so  vague  and 
indefinite  as  to  make  the  statute  in- 
operative and  invalid  for  that  rea^ 
son.  Cases  are  cited  by  them  to  sus- 
tain their  contention.  This  court 
has  never  been  called  upon  to  con- 
strue these  words  or  words  of  sim- 
ilar import  in  a  statute  of  this  sort. 
In  the  case  of  State  Medical  Board 
V.  McCrary,  supra,  the  court  was 
called  on  to  construe  our  statute  em- 
powering state  medical  boards  to 
revoke  the  license  of  one  who  pub- 
licly advertises  "special  ability  to 
treat  or  cure  chronic  and  incurable 
diseases."  The  contention  was  there 
made  that  the  statute  was  too  vague 
and  indefinite  to  be  enforced.  The 
court  said  that  the  question  gave  it 
the  gravest  concern,  but  upheld  the 
statute  on  the  ground  that  "chronic 
and  incurable  diseases"  are  spe- 
cifically named  and  discussed  in 
standard  medical  works,  and  so  are 
known  to  all  physicians  who  are 
qualified  to  practise  their  profes- 
sion. Cases  on  both  sides  of  the 
question  are  cited  in  the  opinion. 
Additional  cases  are  cited  in  State 
ex  rel.  Spriggs  v.  Robinson,  253  Mo. 
271,  161  S.  W.  1169,  a  case  decided 
by  the  supreme  court  of  Missouri. 
Here  the  language  of  the  statute  is 
essentially  different  from  that  con- 
strued in  the  McCrary  Case.  It 
does  not  advise  the  dentist  in  ad- 
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vMce  Of  what  act  or  acts  may  be  in 
v^tion  of  Its    provisions.  Sub- 
and  the  words,  "deceiv- 
-'^^T™  the  public,"  have 

ff^  definition.  They 

Affined  in  the  statute  and 
^n  ^if^®*"^^  weU-definedmean- 
?i  1?:     5  decision  of  courta.  Un- 
der      statute,  &  dentist  might  do 
•  violating  moral  law 

k-  "'X?*^'*^  moral  turpitude,  and 
?:e&arded  as  strictly  prop- 
er,       stiU  his  acts  might,  in  the 
opmion  of  the   board,  be  such  as 
were  c^culated   to  deceive  or  de- 
2     ^public.    Different  stand- 
ards mifi^t  be   established  }xy  dif- 
ferwit  boards.     It  is  well  known 
that  the  diflex-ent  schools  of  medi- 
c™«,«nd  even   of  dentistry  have 
ww^  divergent  views  as  to  tiie 
treatment   of    certain  diseases.  It 
must  be  remembered  that  the  stat- 
ute does  not  prohibit  advertising, 
ho¥rever    unprofessional  and  un- 
eOiic^  we  mi^ht  consider  that  to 
be.   It  only  prohibits  advertising 
with  the  view  of  "deceiving  or  de- 
frauding the  public  or  in  any  way 
that  would  tend  to  deceive  the  pub- 
lic." So  the  members  of  one  school 
of  medicine  or  dentistry  might  ad- 
vocate a  certain  treatznent  and  in 
good  faith  advertise  itto  the  pnblie, 
which  might  be  condemned  by  mem- 
bers of  another  school  as  calculat- 
ed  to  deceive  and  defraud  the  public 
Tbe  members  of  the  profession  are 
usually  men  of  intelligence  and  good 
dtizens.    ^e  do  not  believe  that 
they  would  be  gruilty  of  such  a  multi- 
plicity of  wrongful  acts  that  their 
conduct  could  not  be  safely  regulat- 
ed by  a  specific  legislative  enact- 
ment. 

It  is  competent  for  the  legislature 
to  declare  for  what  acts  or  conduct 

a  license  may  be  re- 
Sn;V:^JS^r  voked,  and  to  vest 
mrMAittoa  o«  state  boards  the 

authority  to  inves- 
tigate and  try  the  charges  which 
may  be  made  under  such  a  statute; 
but  the  statute  should  specifically 
name  or  designate  the  offenses  or 
wrongful  acts  which  shall  consti- 
tute a  cause  for  revoking  bis  U- 


tlt  8.  W.  STS.) 

cense,  so  that  the  dentist  may  know 
in  advance  whether  he  has  violated 
the  terms  of  the  statute.  We  think 
this  construction  is  in  accord  with 
the  principles  of  law  heretofore 
laid  down  by  this  court. 

In  Ex  parte  Jackson,  45  Ark.  158, 
the  court  annulled  a  statute  which 
nmde  it  a  misdemeanor  to  "commit 
any  act  injurious  to  the  public 
health,  or  public  morals,  or  to  the 
perversion  or  obstruction  of  public 
justice,  or  the  due  administration  of 
the  law."  In  construing  the  stat- 
ute the  court  said:  "We  cannot 
conceive  how  a  crime  can,  on  iany 
sound  principle,  be  defined  in  so 
vague  a  fashion.  Criminality  de- 
pends, under  it,  upon  the  moral 
idiosyncrasies  of  the  individuals 
who  compose  the  court  and  jury. 
The  standard  of  crime  would  be 
ever  varying,  and  the  courts  would 
constantly  be  appealed  to  as  the  in- 
struments of  moral  reform,  chang- 
ing with  all  fluctuations  of  moral 
sentiment.  The  law  is  simply  null. 
The  Constitution,  which  forbids  ex 
post  facto  laws,  could  not  tolerate  a 
law  which  would  make  an  act  a 
crime,  or  not,  according  to  the 
moral  sentiment  which  might  hap- 
pen to  prevail  with  the  judge  and 
jury  after  the  act  had  been  commit- 
ted." 

So,  too,  in  discussing  the  princi- 
ple in  United  States  v.  Reese,  92  U. 
S.  214,  23  L.  ed.  563,  the  court  held 
the  statute  too  vague  and  indefinite 
for  enforcement,  and  in  discussing 
the  question  said:  "Penal  statutes 
ought  not  to  be  expressed  in  lan- 
guage so  uncertain.  If  the  legisla- 
ture undertakes  to  define  by  statute ' 
a  new  offense,  and  provide  for  its 
punishment,  it  should  express  its 
will  in  language  that  need  not  de- 
ceive the  common  mind.  Every  man 
should  be  able  to  know  with  cer- 
tainty when  he  is  committing  a 
crime." 

Continuing,  the  court  said :  "It 
would  certainly  be  dangerous  if  the 
legislature  could  set  a  net  large 
enough  to  catch  all  possible  offend-^ 

ers,  and  leave  Jt  tn   "'  "^"^ 

step  inside  and  say  who  could  be 
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'rightfully  detained,  and  who  should 
be  set  at  large.  This  would,  to  some 
extent,  substitute  the  judicial  for 
the  legislative  department  of  the 
government." 

5ut  it  is  insisted  that,  because 
this  is  not  a  case  of  prosecution  for 
crime,  the  doctrine  of  those  cases 
has  no  application.  This  very  ques- 
tion came  before  the  court  in 
Czarra  v.  Medical  Supers.  25  App. 
D,  C.  443,  in  which  the  court  held 
that  the  doctrine  was  applicable, 
and  cited  with  approval  the  cases 
just  referred  to.  Shepard,  Ch.  J., 
speaking  for  the  court,  said :  "The 
police  power  of  every  state  war- 
rants the  requirement  of  the  posses- 
sion of  all  reasonable  qualifications 
by  those  who  seek  to  engage  in  the 
public  practice  of  medicine,  and,  in- 
cidentally, the  extension  of  a  wide 
discretion  to  those  agencies  charged 
with  the  duty  of  inquiry  and  deter- 
mination. But  we  do  not  agree  that 
the  exercise  of  the  same  wide  dis- 
cretion can  be  extended  to  a  case 
where,  when  one  has  been  regular^ 
admitted,  the  deprivation  or  forfei- 
ture of  his  license  is  sought  under 
another  or  an  independent  provi- 
sion of  the  same  statute.  The  right 
to  practise  the  profession,  once  regu- 
larly obtained  by  compliance  with 
the  law,  becomes  a  valuable  privi- 
lege or  right  in  the  nature  of  prop- 
erty, and  is  safeguarded  by  the 
principles  that  apply  in  the  protec- 
tion of  property  lawfully  acquired. 
And  these  are  of  the  same  general 
nature,  though  not  in  all  particu- 
lars, as  those  which  safeguard  him 
when  prosecuted  for  the  commission 
of  a  minor  offense." 

As  said  in  that  case,  while  the 
proceeding  to  revoke  the  license  is 
not  itself  a  criminal  proceeding,  it 
is  a  preliminary  step  thereto.  The 
statute  provides  a  severe  penalty 
for  practising  dentistry  after  the 
revocation  of  the  license,  and  in  the 
prosecution  therefor  the  order  of 
revocation  must  necessarily  be  held 
to  be  conclusive  evidence  of  the  fact 
of  the  revocation  of  the  license.  It 
is  a  fact  worthy  of  note  that  the 
case  of  Ex  parte  Jackson,  supra,  has 


been  cited  in  all  cases  of  this  char- 
acter where  the  statute  was  held 
too  indefinite  and  uncertain  for  en- 
forcement. 

It  is  also  a  fact  worthy  of  note 
that,  in  most  of  the  cases  which 
have  upheld  statutes  as  general  as 
the  one  under  consideration,  the 
question  now  under  discussion  was 
not  raised,  discussed,  or  decided. 
The  question  discussed  in  each  case 
was  the  constitutionality  of  such 
statutes,  and  that  is  noticeably  so  in 
the  cases  cited  by  this  court  in  State 
Medical  Bd.  v.  McCrary,  95  Ark. 
511,  30  L.B.A.(N.S.)  783,  130  S. 
W.  544,  Ann.  Cas.  1912A,  631.  The 
principle  under  discussion  is  well 
stated  in  the  case  of  Czarra  v.  Med- 
ical Supers,  supra.  There  the  ques- 
tion was  whether  "unprofessional 
or  dishonorable  conduct,"  as  de- 
clared in  the  act,  were  sufficiently 
specific  and  certain  as  to  warrant 
the  exercise  of  the  power  of  revo- 
cation of  the  license  by  the  board  of 
medical  supervisors.  The  court  held 
"that  unprofessional  or  dishonor- 
able conduct"  was  not  defined  by 
the  common  law,  and  that  the  words 
have  no  common  or  generally  ac- 
cepted signification,  and  that  what 
conduct  may  be  of  either  kind  is  a 
matter  of  opinion  only.  Chief  Jus- 
tice Shepard,  speaking  for  the 
court,  in  discussing  this  phase  of 
the  case,  says:  "Doubtless  all  in- 
telligent and  fair-minded  persons 
would  agree  in  the  opinion  of  the 
board  of  medical  supervisors  that 
the  act  charged  against  the  appel- 
lant in  the  case  at  bar  amounted  to 
conduct  both  unprofessional  and 
dishonorable.  But  this  is  not  the 
test  of  the  validity  of  the  particular 
clause  of  the  statute.  The  under- 
lying question  involved  in  all  cases 
that  may  arise  is  whether  the  courts 
can  uphold  and  enforce  a  statute 
whose  broad  and  indefinite  language 
may  apply,  not  only  to  a  particular 
act  about  which  there  would  be  lit- 
tle or  no  difference  of  opinion,  but 
equally  to  others  about  which 
there  might  be  radical  differences, 
thereby  devolving  upon  the  tribu- 
nals charged  with  the  enforcement 
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of  3ie  law  the  exercise  of  an  arbi- 
trary power  of  discriminating  be- 
tween the  several  classes  of  acts." 

The  principle  was  also  recognized 
by  the  Supreme  Court  of  the  United 
S^tes  in  Amencan  School  v.  Mc- 
Annuity.  187  U.  S.  94.  47  L.  ed.  90, 
23  Sup.  Gt.  Rep.  83. 

It  follows  that  subdivision  2  of  § 
7  and  that  part  of  subdivision  S  as 
follows,  "or  advertising  in  any  oth- 
er manner  with  the 
view  of  deceiving  or 
defrauding  the  pub- 
lic or  in  any  way  that  would  tend 
to  deceive  the  public/'  are  too  un- 
certain and  indefinite  for  enforce- 
ment. 

The  remaining  part  of  the  sec- 
tion, however,  is  valid  and  capable 
of  enforcement.  This  brings  us  to 
a  consideration  of  whether  or  not 
appellee  violated  that  part  of  sub- 
division 3  of  S  7  as  follows:  "Or 
in  any  way  advertising  to  practise 
dentistry  or  dental  surgeiy  without 
causing  pain."  Appellee  advertised 
in  the  daily  papers  as  follows:  "I 
have  absolutely  minimized  pain 
from  dental  work."  Does  this  bring 
the  case  within  the  rule  laid  down  in 
Hall  V.  Bledsoe,  126  Ark.  125,  189 
S.  W.  1041?  We  do  not  think  this 
language  in  its  common  acceptation 
means  that  appel- 
ATiltJH^  lee  would  practise 

dentistry  or  dental 
surgery  without  causing  pain.  The 
word  •'minimize,"  as  defined  by  the 
Century  Dictionary,  means :  "To 
reduce  to  a  minimum  or  the  lowest 
terms  or  proportions;  to  make  as 
little  or  slight  as  possible." 

So  the  word  does  not  indicate 
that  appellee  would  practise  den- 
tistry without  causing  pain,  but  that 
be  had  reduced  it  so  as  to  make  the 
pain  as  little  or  slight  as  it  was  pos- 
sible to  do  in  the  practice  of  den- 
tistry. The  word  "absolutely" 
means  positively,  and  was  only  a 
word  of  emphasis.  There  is  noth- 
ing in  the  record  to  show  that  the 
words  were  used  in  any  other  sig- 
nification. 

It  is  contended  on  the  part  of  the 
board  that  the  use  of  the  receipts 
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with  the  words  "painless  dentist"  on 
them  indicated  that  appellee  was  in- 
tending to  evade  the  statute.  These 
receipts  were  given  to  customers 
who  had  paid  him  for  work  after  it 
had  been  done.  They 
were  not  in 
sense  used  to  ad- 
vertise the  business.  To  "adver- 
tise" means  to  give  public  notice. 

It  follows  that  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 

McCaUoch,  Gh.  J.»  and  Smith,  J., 

dissent. 

McCulloch,  Ch.  J.,  dissenting 
(April  7,  1919) : 

It  is  conceded  that  the  law  appli- 
cable to  this  case,  as  far  as  concerns 
the  scope  and  extent  of  appellee's 
remedy  on  certiorari,  is  set- 
tled by  the  decision  of  this  court  in 
the  case  of  Hall  v.  Bledsoe,  126  Ark. 
125,  189  S.  W.  1041.  which  involved 
a  review  of  the  proceedings  of  the 
board  of  control  in  the  removal  of 
the  superintendent  of  one  of  the 
state  charitable  institutions.  In 
that  case  we  said:  "We  are  not 
called  on  to  decide  primarily  wheth- 
er or  not  the  decision  of  the  board 
was  correct.  The  lawmakers  have 
placed  that  authority  in  the  board 
of  control,  and  it  would  be  clearly 
an  encroachment  by  the  courts  upon 
the  authority  of  another  depart- 
ment of  government  to  undertake  to 
substitute  the  judgment  of  the 
judges  for  that  of  the  members  of 
the  tribunal  vested  with  authority 
to  manage  the  institutions  of  the 
state  and  to  appoint  and  remove 
those  who  are  placed  there  in 
charge.  When  all  the  testimony  in 
the  case  is  considered  and  viewed 
in  the  strongest  light  to  which  it  is 
susceptible  in  support  of  the  board's 
findings,  it  cannot  be  said  that  there 
is  an  ^tire  absence  of  evidence  of 
a  substantial  nature  tending  to  es- 
tablish the  charge  of  inattention 
and  neglect  of  duty  on  the  part  of 
the  superintendent.  This  being 
true,  it  becomes  the  duty  of  the 
courts,  upon  well-settled  principles 
of  law,  to  leave  undisturbed  the  ac- 
tion of  the  tribunal  especially  creat- 
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ed  by  the  lawmakers  to  pass  upon 
those  questions.  Any  other  view 
would  make  the  board  of  control  a 

mere  conduit  through  which  a  de- 
cision on  the  removal  of  an  unfaith- 
ful or  inefficient  superintendent 
would  be  passed  up  to  the  courts  in- 
stead of  leaving  the  matter  where 
the  lawmakers  have  placed  it,  in  the 
hands  of  the  board." 

I  think  the  position  of  the  major- 
ity in  condemning  certain  parts  of 
the  statute  is  untenable  and  against 
the  great  weight  of  judicial  author- 
ity. The  doctrine  of  the  McCrary 
Case  (95  Ark.  611,  30  L.R.A.(N.S.) 
783. 130  S.  W.  544,  Ann.  Caa.  1912A, 
631),  ought  to  control  the  present 
case.  The  provision  of  the  statute 
considered  in  that  case  was  dif- 
ferent from  the  one  in  the  instant 
case,  but  not  to  the  extent  that  they 
escape  control  by  the  same  princi- 
ples. In  the  McCrary  Case  the 
statute  which  we  upheld  made  "ad- 
vertising special  ability  to  treat  or 
cure  chronic  and  incurable  diseases'' 
grounds  for  revoking  the  license  of 
a  physician,  and  we  said  that  the 
terms  of  the  statute  were  not  too 
vague,  for  the  reason  that  it  is 
easily  ascertainable  from  standard 
medical  books  what  diseases  are 
considered  by  the  profession  as 
"chronic  and  incurable."  Medi- 
cine is  not  an  exact  science;  it  is 
progressive;  and  a  disease  consid- 
ered incurable  to-day  may  be  defi- 
nitely known  to-morrow  as  being 
curable.  The  standard  books  of  to- 
day may  repudiate  accepted  the- 
ories of  yesterday.  Yet  we  de- 
clared, rightly,  I  think,  that  the 
statute  thus  dealt  vrith  vras  not  so 
vague  as  to  render  it  invalid.  Now, 
under  the  same  principles,  we  ought 
to  declare  the  same  result  concern- 
ing the  statute  under  present  con- 
sideration which  authorizes  the 
revocation  of  the  license  of  a  den- 
tist who  advertises  himself  by  the 
publication  of  "any  fraudulent  or 
misleading  statement  as  to  the  skill 
or  method  of  any  person  or  oper- 
ator." Fraud  is  many-sided  and 
manifests  itself  in  various  forms, 
yet,  when  brought  to  light,  it  is 


recognizable  under  whatever  form 
it  may  assume.  Fraud  is  a  fact, — 
not  a  principle  of  law, — and  it  does 

not  constitute  a  delegation  of  legis- 
lative power  to  authorize  the  stftte 
board  of  dental  examiners  to  deter- 
mine whether  or  not,  in  a  given  in- 
stance, a  fraudulent  or  misleading 
statement  has  been  published.  In 
other  words,  this  delegation  of  pow- 
er to  the  board  is  not  to  act  in  a 
legislative  capacity  in  declaring 
what  the  law  oi^  the  subject  is,  but 
the  legislature  itself  has  declared 
the  law  in  the  statute,  and  the  dele- 
gation to  the  board  is  merely  one  to 
determine  the  question  of  fact 
whether  or  not  the  publication  in  a 
given  instance  constituted  a  fraud- 
ulent or  misleading  one  within  the 
meaning  of  the  language  of  the 
statute. 

No  case  has  come  to  our  atten- 
tion which  deals  with  a  statute  con- 
taining the  precise  provision  found 
in  the  statute  now  under  consider- 
ation, but  in  the  McCrary  Case  we 
expressly  recognized  the  fact  that 
the  weight  of  authority  prepondei^ 
ated  in  favor  of  the  validity  of  stat- 
utes which  authorize  the  revocation 
of  physicians'  licenses  for  "unpro- 
fessional or  dishonorable  conduct." 
Among  the  few  cases  holding  to  the 
contrary,  the  case  of  Czarra  v. 
Medical  Supers.  26  App.  D.  C.  443, 
was  referred  to  as  being  vdth  the 
minority,  and,  strangely .  enough, 
that  case  seems  to  have  controUinsr 
influence  on  this  court  in  the  de- 
cision of  the  present  case. 

The  cases  constituting  the  major- 
ity are  very  numerous,  and  the  fol- 
lowing are  especially  in  point :  For- 
man  v.  State  Bd.  of  Health,  157  Ky. 
123,  162  S.  W.  796;  Richardson  v, 
Simpson,  88  Kan.  684,  43  L.R.A. 
(N.S;)  911.  129  Pac.  1128;  Berry  v. 
State,  —  Tex.  Civ.  App.  — ,  135  S. 
W.  631;  State  Medical  Examiners 
V.  Jordan,  92  Wash.  234,  158  Pac. 
982;  Lassen  v.  Dental  Examiners, 
24  Cal.  App.  767, 142  Pac.  505;  Peo- 
ple V.  Apfelbaum,  251  111.  18,  95  N. 
E,  995;  State  ex  rel.  McAnally  v. 
Goodier,  195  Mo.  551,  93  S.  W.  928 ; 
State  ex  rel.  Powell  v.  State  Medical 
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Examining  Board,  32  Minn.  324, 50 
Am-  Rep.  575,  20  N.  W.  238. 

The  case  of  Matthews  v.  Murphy, 
23  Ky.  L.  Rep.  750.  63  S.  W.  785, 
54  L.R^.  415,  is  one  of  the  three 
cases  constituting  t^e  minority,  but 
in  the  later  case  cited  above  the 
court  ranged  itself  with  the  major- 
ity by  holding  to  be  valid  a  stat- 
ute authorizing  the  revocation  of  a 
physician's  license  for  unprofes- 
sional and  dishonorable  conduct 
which  is  fraudulent  or  involves 
moral  turpitude.  The  court  said 
that  such  a  provision  is  not  vague, 
as  it  "erects  a  definite  standard  by 
which  the  boai-d  is  to  be  governed, 
to  which  every  member  of  a  learned 
and  honorable  profession  i^ould 
omform;  and  he  may  know  in  ad- 
vance that  he  should  conform  to 
this  standard."  [157  Ey.  123.]  The 
Texas  case  cited  above  dealt  with  a 
statute  which  authorized  revocation 
for  "grossly  unprofessional  or  dis- 
honorable conduct  of  a  character 
lilcely  to  deceive  or  defraud  the  pub- 
lic," and  the  court  decided  that  the 
grounds  stated  were  not  so  indefi-^ 


nite  as  to  render  the  statute  void. 
This  decision  was  by  one  of  the 
courts  of  civil  appeals  of  that  state, 
but  a  writ  of  error  to  the  supreme 
court  was  denied. 

A  statute  of  the  state  of  Wash- 
ington (Rem.  &  Bal.  Code,  §  8397^) 
contains  the  following  as  grounds 
for  revoking  the  license  of  a  physi- 
cian: "AH  advertising  of  medical 
business  which  is  intended  or  has  a 
tendency  to  deceive  the  public,  or 
impose  upon  credulous  or  ignorant 
persons,  and  so  be  harmful  or  in- 
jurious to  public  morals  or  safety." 

The  supreme  court  of  that  state, 
in  the  case  cited  above,  upheld  the 
statute,  and  in  the  opinion  it  was 
said  that  it  was  as  definite  as  it 
could  reasonably  be  made  because 
such  an  advertisement  "as  to  the 
limitless  variations  of  language, 
symbols,  and  verbal  or  pictorial  al- 
lurements, no  human  ingenuity 
codd  possibly  anticipate  and  fore- 
stall them." 

The  language  of  our  statute  is 
obviously  much  more  definite  than 


that  of  many  others  which  declare 
that  the  license  of  a  physician  may 
be  revoked  for  "unprofessional  or 
dishonorable  conduct;"  yet,  by  the 
great- weight  of  authority,  the  latter 
is  sufficiently  definite  to  sustain  the 
validity  of  such  a  regulation. 

I  am  of  the  opinion,  therefore, 
that  the  statute  is  valid,  and  that 
the  board  of  dental  examiners  had 
before  it  substantial  evidence  that 
appellee  violated  the  statute  with 
respect  to  the  character  of  ad- 
vertisement made  grounds  for  revo- 
cation. The  evidence  tended  to 
show  that  the  advertisement  was 
false  on  each  point  set  forth  in  it, 
and  that  appellee .  made  the  false 
claims  for  ttie  purpose  of  deceiving 
the  public.  It  is  unnecessary  for 
us  to  determine  where  the  prepon- 
derance of  the  testimony  adduced 
before  the  board  was;  for,  if  there 
was  any  evidence  at  all  to  sustain 
the  finding  of  the  board,  we  have  no 
authority  under  the  law  to  disturb 
it.  Hall  V.  Bledsoe,  126  Ark.  125, 
189  S.  W.  1041. 

I  am  clearly  of  the  opinion,  too, 
that  the  decision  of  the  board  hold- 
ing that  appellee,  in  advertising 
that  he  had  "absolutely  minimized 
pain  from  dental  work,"  violated 
the  terms  of  the  statute.  The  lan- 
guage of  the  advertisement  is  not 
precisely  that  used  in  the  statute, 
but  the  effect  upon  the  public  mind 
is  the  same,  and  was  evidently  so 
intended.  The  statement  was  very 
artfully  framed  so  as  to  escape  the 
exact  language  of  the  statute,  and 
yet  convey  the  same  meaning,  at 
least  *  to  unthinking  or  credulous 
persons.  The  most  emphatic  words 
were  used  in  the  advertisement.  In 
the  first  place,  though  it  did  not  say 
that  pain  was  eliminated,  it  ssdd 
that  it  was  "absolutely  minimized 
.  .  .  from  dental  vrork."  Even  a 
close  analysis  of  these  words  leads 
to  the  interpretation  that  it  was 
meant  to  convey  the  idea  that  pain 
was  eliminated,  for  to  "absolutely 
minimize  pain  from  dental  work" 
is  to  reduce  it  to  a  practical  exclu- 
sion. But  that  is  certainly  true  in 
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a  popular  sense.  The  words  are 
calculated  to  carry  the  same  mean- 
ing as  those  used  in  the  statute, 
and,  since  the  board  has  so  decided, 
we  ought  not  to  disturb  the  findings 


of  that  tribunal,  which  was  express- 
ly clothed  with  power  to  pass  on 
such  questions. 
I  dissent. 

Smith,  J.,  concurs  in  the  dissent. 


ANNOTATION. 

Validily  of  ttatnte  providing  for  revocatioii  of  Bcense  of  physician,  •argeoa* 

or  dontifta 


I.  Majority  rule,  94 
II.  Minority  rule,  99. 

III.  Rule  in  California,  100. 

IV.  Rnle  in  Kentucky,  101. 
V.  Role  in  Ohio,  102. 

I.  MaiorUy  rule. 

The  rule  obtaining  in  the  majority 
of  the  jarisdictions  which  have  passed 
on  the  question  is  that  a  statute  pro- 
viding Uiat  the  license  of  a  physician, 
surgeon,  or  dentist  may  be  revoked  by 
the  officers  or  board  by  which  such 
licenses  are  granted,  is  not  rendered 
uncertain  or  otherwise  invalid  because 
the  grounds  for  revocation  are  therein 
stated  in  general  terms. 

Arizona. — ^Aiton  v.  Medical  Exam- 
iners (1911)  13  Ariz.  854,  L.R.A. 
1915A,  691.  114  Pac.  962. 

Illinois.  —  People  v.  Apfelbaum 
(1911)  251  III.  IS,  95  N.  E.  996. 

Indiana.  —  Spurgeon  v.  Rhodes 
(1906)  167  Ind.  1,  78  N.  E.  228. 

Iowa« — Smith  v.  State  Medical  Ex- 
aminers (1908)  140  Iowa,  66,  117  N. 
W.  1116. 

Kansas. — Meffert  v.  State  Bd.  of 
Medical  Registration  (Meffert  v.  Pack- 
er) (1903)  66  Kan,  710.  1  L.R.A.(N.S.) 
811,  72  Pac.  247;  Richardson  v.  Simp- 
son (1913)  88  Kan.  684,  43  L.R.A. 
(N.S.)  911,  129  Pac.  1128. 

Michigan. — Kennedy  v.  State  Bd.  of 
Registration  (1906)  145  Mich.  241. 108 
N.  W.  780,  9  Ann.  Gas.  126. 

Minnesota. — State  ex  rel.  Chapman 

V.  State  Medical  Examiners  (1885)  34 
Minn.  387,  26  N.  W.  123;  Wolf  v.  State 
Medical  Examiners  (1909)  109  Minn. 
360,  123  N.  W.  1074. 

Missouri. — State  ex  rel.  Williams  v. 
Furl  (1910)  228  Mo.  1.  128  S.  W.  196. 

Nebraska. — Mathews  v.  Hedlnnd 
(1908)  82  Neb.  825, 119  N.  W.  17. 

New  York.— Re  Smith  (1833)  10 
Wend.  449. 


Rhode  Island.— State  Bd.  of  Health 
T.  Roy  (1901)  22  R.  I.  588,  48  Atl.  802. 

Texas.— Berry  v.  State  (1911)  — 
.Tex.  Civ.  App.  — ,  135  S.  W.  631. 

Washington. — State  Medical  Exam- 
iners V.  Jordan  (1916)  92  Wash.  234^ 
158  Pac.  982;  State  Medical  Examiners 
V.  Harrison  (1916)  92  Wash.  577,  169 
Pac.  769;  State  Medical  Examiners  v. 
Macy  (1916)  92  Wash.  614.  159  Pac. 
801. 

WiscMisin.  —  State  v.  Schaeffer 
(1906)  129  Wis.  459,  109  N.  W,  522. 

"It  has  never  held  that  the  grant* 
ing,  or  refusing  to  grant,  such  a  li- 
cense as  this,  was  the  exercise  of 
judicial  power,  and  in  f&ct  this  is  not 
claimed  in  this  case;  and  there  is  no 
possible  distinction  in  this  respect  be- 
tween refusing  to  grant  a  license  and 
revoking  one  already  granted.  Both 
acts  are  an  exercise  of  the  police  pow- 
er. The  power  exercised  and  the  ob- 
ject of  its  exercise  is,  in  eaeh  case, 
identical;  viz.,  to  exclude  an  incom- 
petent or  unworthy  person  from  this 
employment'^  State  ex  rel.  Chapman  v. 
State  Medical  Examiners  (1885)  34 
Minn.  387,  26  N.  W.  128. 

In  Alton  V.  Medical  Examiners 
(1911)  13  Ariz.  354,  L.R.A.1915A,  691, 
114  Pac.  962,  it  was  held  that  a  stat- 
ute providing  that  a  physician's  li- 
cense might  be  revoked  for  "grossly 
immoral  or  unprofessional  conduct"^ 
was  not  void  for  uncertain^,  since  the 
words  "unprofessional  conduct"  must 
be  understood  to  mean  such  conduct 
aa  would  be  generally  understood  to 
be  unprofessional  because  grossly  im- 
moral or  dishonorable,  and  therefore 
the  license  could  not  be  revoked  for 
some  trivial  reason,  or  for  what  might 
be  regarded  as  a  mere  breach  of  pro- 
fessional ethics. 

In  People  v.  Apfelbaum  (1911)  251 
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DL  IS,  95  N.  E.  995,  it  appeared  that 
the  license  of  the  defendant  to  practise 
medicine  had  been  revoked  for  adver- 
tising under  &  name  other  than  his 
own,  Mnd  tor  other  unprofessional  and 
dtsbonmble  conduct,  the  revocation 
J«n^  by  virtue  of  a  section  of  the 
Medical  Practice  Act.   The  defendant 
contended  that  this  act  was  void  for 
uncertainty,  was  unconstitutional  be- 
cause it  conferred  judicial  power  on 
the  board  of  health,  and  because  it 
violated  the  14th  -  Amendment  of  the 
Federal  Constitution,  in  that  it  took 
property  without  due  process  of  law. 
It  was  held,  denyin^r  all  these  conten- 
tions of  the  defendant,  that  the  stat- 
nte  was  not  void  for  uncertainty  in 
not  specif  yins*  what  constituted  unpro- 
fessional or  dishonorable  conduct,  as 
it  would  scarcely  be  possible  to  set  out 
w«ty  act  that  would  warrant  the  revo- 
cation of  a  license  on  this  ground,  and 
in  any  event  the  defendant's  license 
had  been  revoked  for  advertising  un- 
der a  name  not  his  own,  and  as  to  this 
charge  the  statute  was  not  uncertain. 
It  was  ^Iso  held  that  the  defendant 
had  had  due  process  of  law,  which 
did  not  necessarily  mean  a  trial  in 
court,  the  court  saying:  "Due  process 
of  law  does  not  necessarily  imply  ju- 
dicial proceedings.   Orderly  proceed- 
ings aecbrdine  to  established  rules 
which    do    not    violate  fundamental 
right  must  be  observed,  but  there  is 
no  vested  rigrlit  in  any  particular  rem- 
edy or  form  of  proceeding.  A  general 
law,  administered  in  its  regular  course 
accordinsT  to  the  form  of  procedure 
suitable  and  proper  to  the  nature  of 
the  case,  conformably  to  the  funda- 
mental rules  of  right  and  affecting 
all  persons  alike,  is  due  process."  It 
was  also  held  that  the  board  did  not 
exercise  judicial  power  as  that  term 
was  used  in  reference  to  the  distribu- 
tion of  the  powers  of  government,  but 
merely  exercised  a  discretion  in  the 
performance  of  an  administrative  or 
ministerial  function. 

In  Spudseon  v.  Rhodes  (1906)  167 
Ind.  1,  78  N.  E.  228,  it  was  held  that 
a  statute  resulating  the  practice  of 
medicine  and  providing  for  the  revoca- 
tion of  the  license  of  a  physician  found 
^'guilly  of  a  felony,  or  gross  immoral- 


ity, or  addicted  to  the  use  of  liquor 
or  drug  habit  to  such  a  degree  as  to 
render  him  unfit  to  practise  medicine 
or  surgery,"  was  a  legitimate  exercise 
of  tibe  police  power.  It  was  held  that 
the  charge  made  against  the  plaintiff 
did  not  constitute  a  public  offense  or 
crime,  but  was  a  civil  case,  and  there- 
fore did  not  come  within  that  provi- 
sion of  the  Constitution  guaranteeing 
the  right  of  persons  charged  with  cap- 
ital or  other  infamous  crimes  to  be 
held  to  answer  only  on  a  presentment 
or  indictment  by  a  grand  Jury,  or 
within  the  guaranty  of  trial  by  jury. 
It  was  also  held  that  the  granting  or 
refusing  to  grant  a  license  to  practise 
medicine,  or  the  revocation  thereof, 
was  not  the  exercise  of  judicial  power. 

In  Smith  v.  State  Medical  Examin- 
ers (1908)  140  Iowa,  66,  117  N.  W. 
1116,  it  was  held  that  a  statute  provid- 
ing for  the  revocation  of  the  license  of 
a  physician  for  incompetency  was  con- 
stitutional and  valid.  The  court  held 
that,  although  the  right  to  practise 
was  a  valuable  right,  entitled  to  con- 
stitutional protection,  yet,  as  the 
plaintiff  had  received  notice  of  the 
meeting  at  which  the  charges  were  to 
be  heard,  and  had  had  an  ample  op- 
portunity to  di^end,  it  could  not  be 
said  he  had  not  received  due  process 
of  law,  even  though  no  express  provi- 
sion was  made  for  notice  and  a  hear- 
ing in  the  statute.  The  court  said  that 
It  would  presume  that  the  legislature 
intended  to  provide  for  notice  and  a 
hearing  as  a  part  of  l^e  rule  that  stat- 
utes should  be  construed  to  uphold 
their  constitutionality  whenever  pos- 
sible. "Every  requirement  of  the  law 
is  met  if  the  par^  be  given  a  fair  and 
reasonable  opportunity  to  be  heard." 

In  Meflert  v.  State  Bd.  of  Medical 
Regislration  (Meflert  v.  Packer) 
(1903)  66  Kan. 710, 1  L.RJL(N.S.)  811, 
72  Pac.  427,  it  appeared  that  the  license 
of  a  physician  to  practise  his  profes- 
sion was  revoked  for  "gross  immoral- 
ity," pursuant  to  a  statute  regulating 
tibie  practice  of  medicine  and  surgery, 
which  was  as  follows;  "All  persons 
engaged  in  the  practice  of  medicine 
on  the  date  of  the  passage  of  this  act 
shall,  within  four  months  from  the 
date  of  such  passage,  apply  to  the 
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board  of  registration  and  examination 
for  a  license  to  practise.  .  .  .  The 
board  may  refuse  to  grant  a  certificate 
to  any  person  guilty  of  felony  or  gross 
immorality  or  addicted  to  the  liquor  or 
drug  habit  to  such  a  degree  as  to  ren- 
der him  unfit  to  practise  medicine  or 
surgery,  and  may,  after  notice  and 
hearing,  revoke  the  certificate  for  like 
cause."  Laws  1901,  chap.  254,  §  2, 
Gen.  Stat.  1901,  §  6670.  It  was  held 
that  the  physician  had  not  been  de- 
prived of  property  without  due  process 
of  law  because  the  right  to  practise 
medicine  was  subject  to  the  police 
power  of  the  state  to  regulate  pursuits 
or  callings  which  affect  the  public 
health,  safety,  or  morals,  this  power 
having  been  reserved  to  the  state  by 
the  Federal  Constitution.  It  was  fn> 
ther  held  that  the  board '  was  not 
bound  by  the  technical  rules  of  evi- 
dence, as  it  was  the  intention  of  the 
legislature  to  provide  a  summary 
method  by  which  physicians  unfit  to 
practise  might  be  removed.  The  peti- 
tioner had  received  notice  of  the 
charges  to  be  made  against  him,  and 
had  had  an  opportunity  to  be  beard 
and  to  cross-examine  witnesses.  The 
contention  of  the  petitioner  that  the 
law  was  ex  post  facto  as  to  him  be- 
cause the  offenses  for  which  his  li- 
cense had  been  revoked  were  com- 
mitted prior  to  the  passage  Of  the  act 
was  held  to  be  without  foundation,  as 
the  revocation  was  not  a  punishment 
of  the  offender,  but  a  means  of  pro- 
tecting the  public  from  physicians  not 
conforming  to  the  required  standard 
of  morals. 

In  Richardson  v.  Simpson  (1918)  88 
Kan.  684,  48  L.R.A.(N.S.)  911.  129 
Fac.  1128,  it  appeared  that  a  stetute 
provided  for  the  revocation  of  den- 
tists' licenses  to  practise,  "who  have 
by  false  or  fraudulent  representations 
obtained  or  sought  to  obtain  money  or 
any  other  thing  of  value  or  have  prac- 
tised under  names  other  than  their 
own,  or  for  any  other  dishonorable 
conduct."  Gen.  Stat.  1909,  §  7991.  It 
was  held  that  the  words  "other  dis- 
honorable conduct'^  did  not  render  the 
statute  void  for  uncertainty,  as  they 
should  be  interpreted  to  mean  conduct 


of  ^e  same  general  character  as  that 
already  specified. 

In  Kennedy  v.  State  Bd.  of  Regis* 
tration  (1906)  146  Mich.  241,  108  N. 
W.  730,  9  Ann.  Gas.  125,  it  was  held 
that  a  statute  providing  for  the  revo- 
cation of  a  physician's  license  for  in- 
serting in  a  newspaper  an  advertise- 
ment relative  to  venereal  disease,  and 
containing  matter  of  an  obscene  and 
offensive  nature  derogatory  to  good 
morals,  was  a  valid  exercise  of  the 
police  power  and  was  constitutional. 
It  waa  also  held  that  the  revocation  of 
a  license  to  practise  medicine  was  not 
the  exercise  of  a  judicial  power,  and 
that  the  term  "due  process  of  law"  did 
not  necessarily  imply  judicial  pro- 
ceedings, as  the  petitioner  would  not 
be  deprived  of  any  constitutional  right 
by  an  observance  of  the  terms  of  the 
statute,  an  appeal  to  the  courts  would 
not  be  necessary,  and  no  provision 
therefor  need  be  made  therein. 

In  State  ex  rel.  Chapman  v.  State 
Medical  Examiners  (1885)  84  Minn. 
S87,  26  N.  W.  123,  there  was  involved 
a  statute  providing  for  the  revocation 
of  the  license  of  a  physician  to  prac- 
tise, who  should  be  guilty  of  *'unpro- 
fessional  or  dishonorable  conduct" 
It  was  contended  that  this  statute  was 
void  because  it  took  property — tiie 
right  of  a  physician  to  practise  his 
profession — ^without  due  process  of 
law,  and  it  conferred  judicial  power 
upon  executive  ofiicers,  members  of 
the  board  of  health,  contrary  to  the 
Constitution.  It  was  held  that  the 
statute  was  a  valid  exercise  of  the  po- 
lice power,  and  that  the  granting  and 
revoking  of  licenses  were  not  judicial 
powers.  It  was  also  held  that  dae 
process  of  law  did  not  necessarily 
mean  that  judicial  proceedings  must 
be  resorted  to,  the  ordinary  procedure 
in  such  cases  being  that  the  board  or 
body  of  offlcera  who  issued  the  license 
had  also  the  power  to  revoke  it  when 
it  appeared  that  the  reasons  given  by 
statute  for  so  doing  existed. 

In  Wolf  V.  State  Medical  Examiners 
(1909)  109  Minn.  360,  123  N.  W.  1074, 
it  was  held  that  a  statute  providing 
for  the  revocation  of  physicians'  li- 
censes for  unprofessional  conduct 
was  constitutional,  as  it  gave  the  right 
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of  appeal  to  the  district  court  of  the 
proper  county  on  questions  of  law  and 
fact,  and  hence  fully  protected  the 
rishta  of  persons  coming  before  the 
board,  and  secured  them  due  process 
of  law. 

In  State  ex  rel.  Williams  v.  Purl 
(1910)  228  Mo.  1.  128  S.  W.  196.  the 
court  sustained  a  statute  of  Missouri 
prOTiding  for  the  revocation  of  the  li- 
cense of  a  dentist  for  "fraud,  deceit  or 
misrepresentation  in  the  practice  of 
dentistry,  or  for  gross  violations  of 
professional  duties.*'  Section  8528. 
Revised  Statutes  1899.  as  amended  in 
1905.  Laws  1905,  p.  215.  It  was  held 
that  this  statute  was  constitutional 
and  valid,  as  the  words  used  had  a 
definite  and  well-understood  meaning, 
and  therefore  the  statute  could  not  be 
held  void  for  uncertain^.  It  was  held 
that  although  the  words  "gross  viola- 
tion of  professional  duties,*'  standing 
alone,  would  have  no  well-deiJned 
meaning,  they  must  be  read  in  connec- 
tion with  the  other  words  in  the  sec- 
tion, from  which  it  clearly  appeared 
that  the  legislature  intended  that 
these  general  words  should  be  limited 
by  the  preceding  special  or  particular 
words,  in  accordance  with  a  familiar 
rule  of  construction,  and  as  so  limited 
their  meaning  was  certain  and  well 
defined. 

In  Mathews  v.  Hedlund  (1908)  82 
Nebi  825,  119  N.  W.  17,  it  was  held 
that  a  statute  regulating  the  practice 
of  medicine,  and  providing  for  the 
revocation  of  a  physician's  license 
upon  proof  of  his  having  performed  a 
criminal  operation,  was  a  valid  and 
constitutional  law,  and  did  not  deprive 
the  defendant  of  property  without  due 
process  of  law,  as  it  provided  due  no- 
tice and  opportunity  to  be  heard  and 
to  cross-examine  witnesses. 

In  Re  Smith  (1833)  10  Wend.  (N. 
Y.)  449,  it  was  held  that  a  statute 
providing  for  the  revocation  of  the 
ticense  of  a  physician  to  practise, 
where  it  appeared  that  he  was  guilty 
of  immoral  conduct  or  habits,  was  a 
valid  and  constitutional  law.  It  was 
claimed  that  this  law  deprived  the 
plaintiff  of  the  right  of  trial  by  jury 
and  attempted  to  establish  a  new 
court  whose  procedure  differed  from 
6  A.L.R.— 7. 


that  of  the  common  law.  It  was  held 
that  the  right  of  trial  by  jury  in  the 
Federal  Constitution  referred  to  the 
Federal  courts  only,  and  the  state  Con- 
stitution secured  the  right  (of  trial 
by  jury)  in  all  cases  in  which  it  had 
heretofore  been  used.  It  was  held  that 
this  proceeding  was  not  a  trial  for  an 
offense  with  a  view  to  punishment,  but 
a  mere  summary  inquiry  to  ascertain 
facts  for  a  collateral  purpose.  It  was 
further  held  that  the  law  in  question 
did  not  violate  that  provision  of  the 
Bill  of  Rights  and  the  Constitution 
which  declared  that  no  person  should 
be  held  to  answer  for  a  capital  or  oth- 
erwise infamous  crime  unless  on  pre- 
sentment or  indictment  of  a  grand 
jury,  the  court  saying:  "When  the 
Constitution  speaks  of  a  person  not 
being  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on 
presentment  or  indictment,  ...  it 
means  to  answer  in  a  course  of  crimi- 
nal proceedings, — to  answer  eriminal- 
iter,  with  a  view  to  punishment  under 
the  criminal  law,  and  has  no  refer- 
ence whatever  to  those  collateral  or 
incidental  proceedings  which  are  dis- 
ciplinary in  their  character,  or  have 
exclusive  regard  to  some  special  char- 
acter or  relation  which  belongs  to  the 
individual." 

In  State  Bd.  of  Health  v.  Roy  (1901) 
22  R.  L  638,  48  Atl.  802,  it  was  held 
that  a  statute  providing  for  the  revo- 
cation of  a  physician's  license  upon 
proof  that  the  holder  thereof  had  been 
guilty  of  grossly  unprofessional  con- 
duct of  a  character  likely  to  deceive 
or  defraud  the  public  was  a  valid  exer- 
cise of  the  police  power  and  constitu- 
tional. It  appeared  that  the  defendant 
had  obtained  his  license  to  practise  by 
presenting  a  diploma  which  had  been 
issued  to  another  person  of  the  same 
name,  and  which  he  falsely  repre- 
sented had  been  issued  to  himself. 
The  court  said:  "That  such  conduct 
would  be  grossly  unprofessional  seems 
to  us  too  plain  to  require  argument." 
It  was  further  held  that  the  defend- 
ant was  not  deprived  of  his  constitu- 
tional right  to  a  jury  trial  in  this  case, 
because  jury  trials  in  civil  cases  un- 
der the  Constitution  were  declared 
to  be  secured  only  in  cases  wherein 
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that  mode  of  trial  had  been  in  use. 
And  it  was  also  held  that  the  defend- 
ant had  received  due  process  of  law» 
as  he  had  notice,  an  opportunity  to  be 
heard,  and  a  right  of  appeal  to  the 
hisrhest  court  of  the  state. 

In  Berry  v.  State  (1911)  — Tex.  Civ. 
App.  — >  135  S.  W.  631,  there  was  in- 
volved a  statute  regulating  the  prac- 
tice of  medicine,  including  the  admis- 
sion of  physicians  to  practise  and  the 
revocation  of  licenses,  which  provided 
as  one  of  the  grounds  for  revocation, 
"other  grossly  unprofessional  or  dis- 
honorable conduct  of  a  character  like- 
ly to  deceive  or  defraud  the  public." 
It  was  held  that  the  statute  was  not 
void  for  uncertainty,  as  the  words  "un- 
professional"  and  "dishonorable"  were 
limited  and  explained  by  the  words 
which  followed, — "of  a  character  like- 
ly to  deceive  or  defraud  the  public.** 
As  thus  limited,  their  meaning  was 
that  any  conduct,  to  come  within  the 
prohibition  of  the  statute,  must  be 
fraudulent  as  well  as  unprofessional 
or  dishonorable,  and  ttierefore  it  could 
not  be  said  that  the  words  used  were 
indefinite  and  uncertain,  as  such  con- 
duct would  be  closely  akin  to  crime; 
in  particular,  the  crime  of  getting 
money  by  false  pretenses,  although  all 
the  elements  of  the  latter  offense 
would  not  have  to  be  proved. 

In  State  Medical  Examiners  v.  Har- 
rison (1916)  92  Wash.  577.  159  Pac. 
769,  it  appeared  that  the  defendant 
had  been  convicted  of  aiding  and  abet- 
ting the  commission  of  a  criminal 
abortion,  and  her  license  to  practise 
as  an  osteopath  had  thereupon  been 
revoked,  as  provided  by  a  statute 
(Rem.  &  Bal.  Code,  §§  8397  and  8397i). 
Section  8397  provided  as  follows : 
"Whenever  any  holder  of  a  certificate 
herein  provided  for  is  guilty  of  unpro- 
fessional conduct,  as  the  same  is  de- 
fined in  this  chapter,  and  said  unpro- 
fessional conduct  has  been  brought  to 
the  attention  of  the  board  granting 
said  certificates,  in  the  manner  herein- 
after pointed  out  ...  it  shall  be 
their  duty  to,  and  they  must,  revoke 
the  same  at  once,  and  the  holder  of 
said  certificate  shall  not  be  permitted 
to  practise  medicine  and  surgery,  or 
osteopathy    ...    in  this  state.** 


~  Section  88971  provided  as  follows: 
'*The  words  'unprofessional  conduct,* 
as  used  in  this  chapter,  are  hereby  de- 
clared to  mean:  First.  The  procur- 
ing, or  aiding  or  abetting  in  procuring 
a  criminal  abortion.  .  .  .  Fifth. 
Conviction  of  any  offense  involving 
moral  turpitude,  in  which  case  the 
record  of  Such  conviction  shall  be  con- 
clusive evidence.  .  .  ."  It  was  held 
that  the  legislature  had  power  to  pass 
this  law,  and  that  it  was  not  void  be- 
cause it  made  the  record  of  convic- 
tion conclusive  evidence.  It  was  also 
held  that  the  use  of  the  words  "moral 
turpitude*'  did  not  make  the  statute 
so  vague  and  uncertain  as  to  render 
It  void,  as  those  words  were  capable 
of  accurate  definition  and  were  well 
understood. 

In  State  Medical  Examiners  v.  Macy 
(1916)  92  Wash.  614,  159  Pac.  801,  a 
statute  regulating  the  practice  of  med- 
icine, which  provided  for  the  revoca- 
tion of  the  license  of  a  physician 
guilty  of  unprofessional  conduct,  was 
held  not  to  be  void  for  uncertainty. 
The  statute  defined  what  should  con- 
stitute unprofessional  conduct  in  sev- 
en subdivisions  of  §  S397i  of  the  act 
(Rem.  &  Bal.  Code),  The  third  of 
these  subdivisions  was  as  follows: 
"Third.    All  advertising  of  medical 

■  business  which  is  intended  or  has  a 
tendency  to  deceive  the  public  or  im- 
pose upon  credulous  or  ignorant  per- 
sons, and  so  be  harmful  or  injurious  to 
public  morals  or  safety."  It  was  also 
held  that  there  was  no  constitutional 
right  to  a  jury  trial  in  such  a  case» 
as  physicians  were  not  required  to 
have  licenses  until  after  the  adoption 
of  the  Constitution,  and  hence  the  pro- 
vision that  '*the  right  of  trial  by  jury- 
in  all  cases  wherein  it  has  heretofore 
been  had  shall  remain  inviolate"  man- 
ifestly could  not  apply. 

In  State  Medical  Examiners  v.  Jor- 
dan (1916)  92  Wash.  234,  158  Pac.  982, 
there  was  involved  the  same  section 
which  was  construed  in  the  case  last 
cited.  It  was  held  that  this  section 
was  not  void  for  uncertainty,  and 
could  not  well  be  made  more  specific. 
It  does  not,  the  court  said,  prohibit  all 
advertising  by  a  physician,  but  only 
such  as  has  a  tendency  to  deceive  the 
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public  or  impose  on  credulous  or  ig- 
norant persons;  it  makes  wrongful, 
and  not  merely  unethical,  conduct  a 
ground  for  revocation. 

In  State  v.  SchaefiEer  (1906)  129 
Wis.  459,  109  N.  W.  522,  it  appeared 
that  the  defendant  had  procured  a  li- 
cense to  practise  medicine  hy  fraud- 
ulently representing  himself  to  be  a 
graduate  of  certain  medical  colleges, 
and  that  he  was  therefore  possessed  of 
the  requisite  knowledge,  skill,  and 
ability  to  practise  medicine  and  sur- 
gery. The  defendant  had  practised  for 
five  years  by  virtue  of  the  certificate 
so  securedt  when  a  law  was  passed 
which  provided  tiiat  the  license  of  a 
physician  *^hich  has  been  heretofort 
or  which  may  be  hereafter  issued  to 
any  person  to  practise  medicine, 
.  .  .  who  is  guilty  of  immoral,  dis- 
honorable, or  unprofessional  conduct 
after  the  passage  of  this  act,  or  who 
has  procured  such  license  or  certif- 
icate of  lustration  by  fraud  or  per^ 
jury,  or  where  the  same  was  obtained 
through  error,**  shall  be  revoked.  It 
was  held  that  this  act  applied  to  cer- 
tificates issued  prior  to  the  time  the 
act  went  into  effect,  as  that  was  the 
meaning  of  the  word  'heretofore*'  as 
used  therein,  and  such  construction 
and  operation  of  the  statute  were  not 
repugnant  to  the  constitutional  pro- 
vision prohibiting  the  passing  of  "ex 
post  facto"  laws,  since  that  term  ap- 
plied only  to  criminal  laws. 

II.  Minortty  rule. 

In  a  few  jurisdictions  the  rule  Is 
statutes  regulating  the  medical 
profession  and  providing  for  the  rev- 
ocation of  the  licenses  of  physicians 
must  describe  the  grounds  with  par- 
tiealarity,  so  as  to  make  it  clear  Just 
what  is  meant  Statutes  using  general 
terms  such  as  "manifestly  incurable 
disease"  or  "unprofessional  or  dis- 
honorable conduct"  are  held  to  be  too 
vague  and  uncertain  to  be  enforced, 
since  they  do  not  inform  in  advance 
those  practising  the  profession  for 
what  acts  their  licenses  may  be  re- 
vdrad.  Graeb  State  Medical  Ex- 
aminers (191S)  66  Colo.  628,  47  L.B.A. 
(NS.)  1063,  189  Pac.  1099;  Czarra  v. 
Vedical  Supers.  (1906)  26  App.  D.  C 


448.  And  see  the  reported  case 
(Gkeen  v.  Blanchabd)  ante,  84. 

In  Graeb  v.  State  Medical  Exam- 
iners (Colo.)  supra,  a  statute  provid- 
ing for  the  revocation  of  the  licenses 
of  physicians  for  certain  specified  acts 
and  cqnduct  was  before  the  court  for 
construction.  One  of  the  acts  specified 
was  "obtaining  a  fee  on  tiie  represen- 
tation that  a  manifestly  incurable  dis- 
ease can  be  permanently  cured."  It 
was  held  that,  as  it  appeared  from  the 
only  evidence  submitted  in  the  case 
that  there  was  no  disease  which  was 
manifestly  incurable,  the  statute,  in 
that  respect^  was  void  because  <tf  in- 
sufficiency and  uncertainty. 

In  Czarra  v.  Medical  Supers.  (D.  C.) 
supra,  it  was  held  that  a  statute  which 
provided  for  the  revocation  of  the 
license  of  a  physician  for  "unpro- 
fessional or  dishonorable  conducV 
besides  other  causes  specifically  men- 
tioned, was  invalid.  The  statute  in  no 
way  defined  what  should  be  consid- 
ered "unprofessional  or  dishonorable 
conduct.**  and  the  court  held  that  the 
statute  was  too  uncertain  to  be  en- 
forced, and  ordered  the  complaint  dis- 
missed, saying:  "Doubtless  all  intel- 
ligent and  fair-minded  persons  would 
agree  in  the  opinion  of  the  board  of 
medical  supervisors  that  the  act 
charged  against  th*  appellant  in  the 
case  at  bar  amounted  to  conduct  both 
unprofessional  and  dishonorable.  But 
this  la  not  the  test  of  the  validity  of 
the  particular  clause  of  the  statute. 
The  underl3ring  question  involved  in 
all  cases  that  may  arise  is  whether  the 
courts  can  uphold  and  enforce  a  stat- 
ute whose  broad  and  indefinite  lan- 
guage may  apply  not  only  to  a  par- 
ticular act  about  which  there  would 
be  little  or  no  difference  of  opinion, 
but  equally  to  others  about  which 
there  might  be  radical  differences, 
thereby  devolving  upon  the  tribunals 
charged  with  the  exiforcement  of  the 
law  the  exercise  of  an  arbitrary  power 
of  discriminating  between  the  several 
classes  of  acts."  It  was  also  held  that 
there  was  a  broad  distinction  between 
the  power  of  the  state  to  issue  licenses 
to  those  properly  qualified  and  the 
power  to  revoke  a  license  once  law- 
fully acquired,  saying,  in  that  connec- 
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tion:  "The  right  to  practise  the  pro- 
fession, once  regularly  obtained  by 
compliance  with  the  law,  becomes  a 
valuable  privilege  or  right  in  the  na- 
ture of  property,  and  is  safeguarded 
by  the  principles  that  apply  in  the  pro- 
tection of  property  lawfully  acquired. 
And  these  are  of  the  same  general  na- 
ture, though  not  in  all  particulars,  as 
those  which  safeguard  him  when  pros- 
ecuted for  the  commission  of  a  minor 
offense.** 

1/2.  BtOe  in  Caltfomta. 

Although  there  is  an  apparent  con- 
flict in  the  holdings  of  the  California 
cases  on  this  subject^  it  is  due  to  the 
existence  of  a  distinction  between  tiie 
statutes  involved. 

In  Hewitt  v.  State  Medical  Exam- 
iners (1906)  148  Cal.  590,  8  L.R.A. 
(N.S.)  896,  lis  Am.  St.  Rep.  315,  84 
Fac.  39,  7  Ann.  Cas.  750,  it  was  held 
that  a  statute  which  provided  that  the 
license  of  a  physician  might  be  re- 
voked for  publishing  an  advertisement 
containing  "grossly  improbable  state- 
ments" was  void,  as  it  was  unreason- 
able, uncertain,  and  indefinite.  The 
court  said:  "Legislation  of  the  char- 
acter embraced  within  the  general 
scope  of  the  act  in  question.  In  so  far 
as  it  provides  for  the  revocation  of 
the  certificate  of  a  physician  (the  on- 
ly matter  we  are  concerned  with),  is 
sustained  upon  the  ground  that  the 
legislature  has  authority  under  its 
general  police  power  to  provide  all 
reasonable  regulations  that  may  be 
necessary  affecting  the  public  health, 
safety,  or  morals,  and  with  this  object 
in  view  to  provide  for  the  dismissal 
from  the  medical  profession  of  all  per- 
sons whose  principles,  practices,  and 
character  render  them  unfit  to  remain 
in  it.  As  the  duty  of  determining 
whether  such  professional  or  moral 
unfitness  exists  must  necessarily  be 
vested  in  somebody  other  than  the 
legislature,  it  is  usually  committed  by 
appropriate  legislation  to  boards  com- 
posed of  men  learned  in  their  profes- 
sion. Such  power,  however,  to  revoke 
the  license  of  a  practitioner,  when  con- 
ferred upon  a  board,  must  be  under 
provisions  of  law  which  are  reason- 
able, must  apply  to  matters  of  conduct 
upon  the  part  of  the  practitioner 


which  affect  the  health,  morals,  or 
safety  of  the  community;  and  the  acts 
or  conduct  which  shall  render  him  li- 
able to  the  penalty  of  forfeiture  of  his 
right  to  practise  his  profession  must 
be  declared  with  such  certainty  and 
definiteness  in  the  act  that  he  may 
know  exactly  what  they  are.  The 
right  to  practise  medicine  is,  like  the 
right  to  practise  any  other  profession, 
a  valuable  property  right,  in  which, 
under  the  Constitution  and  laws  of  the 
state,  one  is  entitled  to  be  protected 
and  secured." 

In  Lassen  v.  Dental  Examiners 
(1914)  24  Cal.  App.  767,  142  Pac.  505. 
it  was  held  that  a  statute  which  gave 
the  board  of  dental  examiners  author- 
ity to  revoke  the  license  of  a  dentist 
who  aided  and  abetted  an  unlicensed 
person  to  practise  was  a  valid  law, 
there  being  no  uncertain^?  as  to  the 
meaning  of  the  words  '^id  and  abet" 
In  overruling  the  contention  of  the  pe- 
titioner that  the  statute  was  void  for 
uncertainty,  the  court  said:  "Equally 
untenable  is  the  appellant's  second 
contention  that  the  Dental  Act  is  void 
for  the  reason,  as  claimed,  that  it 
leaves  the  decision  as  to  what  consti- 
tutes aiding  and  abetting  to  the  board, 
or  to  the  Individual  making  the  ac- 
cusation. We  are  cited  to  the  case  of 
Hewitt  V.  State  Medical  Examiners, 
supra,  as  supporting  appellant's  claim. 
The  case  is  not  parallel.  It  was  decid- 
ed under  the  Medical  Act,  which  pro- 
vides that  one  who  advertised  the  cure 
of  diseases  by  printing  'grossly  im- 
probable* statements  is  liable  to  a  rev- 
ocation of  his  license;  and  it  was  held 
that  the  provisions  of  the  statute  that 
all  advertising  of  medical  business  in 
which  'grossly  improbable'  statements 
are  made  shall  constitute  unprofes- 
sional conduct,  for  which  the  board 
may  revoke  the  certificate,  without  de- 
fining what  statements  shall  be 
deemed  'grossly  improbable,'  and 
which  leaves  it  to  the  whim  or  caprice 
of  the  medical  examiners,  without  any- 
standard  for  their  guidance,  is  too  in- 
definite and  uncertain  to  be  enforced. 
No  such  situation  is  here  presented. 
In  the  case  at  bar  the  charges  are  di- 
rect and  positive  to  the  effect  that 
appellant  actually  aided  and  abetted 
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said  Keck  in  the  commission  of  his  of- 
fense by  supplyinff  him  with  tkie  tools 
necessary  therefor;  that  he  was  em- 
ployed by  appellant,  and  was  supplied 
with  dental  paraphernalia  for  the  pur- 
pose of  practising  dentistry,  as  defined 
by  §  15  of  the  Dental  Act.  Said  sec- 
tion clearly  declares  what  is  meant  by 
tiie  practice  of  dentistry;  and  the  ap- 
pellant is  charged  in  tlie  accusation 
with  aiding  uid  abetting  an  unlicensed 
parson,  known  to  him  to  be  such,  to  so 
practise  dentistry  unlawfully,  and  of 
receiving  the  reward  of  such  unlawful 
practice.  Certainly  the  act  of  employ- 
ing a  person,  providing  him  with  an 
oS^e  and  dental  instruments  for  the 
purpose  of  practising  dentisbry,  and 
rectiving  the  reward  of  his  illegal 
practice,  is  aiding  and  abetting  such 
person  to  commit  the  offense  of  prac- 
tising dentistry  without  a  license. 
There  is  no  doubt  or  uncertainty  as  to 
vhat  is  meant  by  the  words  'aiding 
and  abetting*  one  to  practise  unlawful- 
ly, as  used,  in  the  Dental  Act,  as 
claimed  by  respondent  This  is  a  pure 
qoestton  of  fact,  which  is  subject  to 
proof  in  the  ordinary  manner  that 
proof  is  taken  of  such  offenses  in  crim- 
inal courts.  The  expression  'to  aid 
and  abet,'  as  used  in  criminal  law, 
means  being  present  either  actually  or 
constructively  at  the  time  and  place 
of  the  offense,  and  doing  some  act 
which  renders  aid  to  the  perpetrator." 

JTF.  Rule  in  Kentuekv- 

In  Uatthews  v.  Murphy  (1901)  23 
Ky.  L.  Rep.  750,  54  L.R.A.  415, 
63  S.  W.  785,  a  statute  of  Ken- 
tucky (Ky.  Stat.  §  2615)  regulating 
the  practice  of  medicine  was  held  void 
for  uncertainty,  as  to  the  provision 
therein  that  the  license  of  a  physician 
might  be  revoked  for  "unprofessional 
conduct  likely  to  deceive  or  defraud 
the  public,"  the  court  saying:  "The 
statute  does  not  prescribe  the  manner 
by  which  a  physician  may  regulate  his 
':onduct;  it  does  not  advise  him  in  ad- 
i-ance  what  act  or  acts  may  be  in  viola- 
tion of  its  provisions;  he  is  not  told 
what  is  lawful  or  unlawful.  He  might 
do  an  act  which  he  regarded  as  en- 
tirely proper,  which  neither  violated 
moral  law  nor  involved  turpitude; 
rtill  such  acts  might,  in  the  opinion  of 


the  state  board  of  health,  amount  to] 
unprofessional  conduct,  and  which,  in' 
its  opinion,  did  or  was  calculated  to 
deceive  or  defraud  the  public.   .   .  .' 
If  the  legislature  desires  to  declare 
for  what  acts  or  conduct  a  physician's 
license  to  practise  medicine  shall  be 
revoked,  it  is  competent  to  do  so,  and 
to  vest  in  some  tribunal  the  authority, 
to  investigate  and  try  the  charge 
which  may  be  made  under  such  a  stat- 
ute." After  the  decision  in  the  above' 
case,  the  act  to  which  it  relates  was' 
amended  so  as  to  read  as  follows  (Ky.' 
Stat  §  2615) :    "The  state  board  of 
health  may  refuse  to  issue  the  cer-! 
tificate  provided  for  in  this  act  for' 
any  of  the  following  causes:   1.  The' 
presentation  to  the  board  of  any  li-; 
cense,  certificate,  or  diploma  which! 
was  illegally  or  fraudulently  obtained,- 
or  the  practice  of  frauds  or  deception 
in  passing  examination.   2.  The  com-' 
mission  of  a  criminal  abortion,  or  con-i 
viction  of  a  felony  involving  moral  i 
tarpitude.    3.  Chronic  or  persistent] 
inebriety  or  addictiop  to  a  drug  habit 
to  an  extent  which  disqualifies  the  ap-; 
plicant  to  practise  with  safety  to  the 
people.  4.  Or  other  grossly  unprofes- 
sional or  dishonorable  conduct  of  a' 
character  likely  to  deceive  or  defraud 
the  public.    The  board  may  suspend 
or  revoke  a  certificate  for  any  of  the 
causes  for  which  it  may  refuse  to 
grant  a  license  under  the  provisions  of 
this  act" 

But  in  Forman  v.  State  Bd.  of 
Health  (1914)  157  Ky.  123,  162  S.  W. 
796,  a  subsequent  statute  on  the  same 
subject  was  held  to  be  valid,  the  court 
saying:  "Is  the  act  now  before  us 
subject  to  the  same  objection  [as  the 
former  statute  in  Matthews  v.  Hurpby 
supra]?  It  will  be  observed  that  it 
prescribes  three  specific  grounds  on 
which  a  physician's  license  may  be  re- 
voked. These  are,  briefiy:  Fraud  in 
obtaining  the  certificate,  the  com- 
mission of  a  criminal  abortion  or 
the  conviction  of  a  felony  involv- 
ing moral  turpitude,  and  chronic 
inebriety.  The  fourth  clause  is  to  be 
read  in  connection  with  the  preceding 
three.  Some  force  must  be  given  tiie 
word  'other*  and  the  word  'dishonor- 
able,' which  were  not  in  the  former 
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statute.  Evidently  the  word  'dishonor- 
able' was  added  to  qualify  the  word 
'unprofessional,'  the  two  words  mean- 
ing 'unprofessional  conduct  which  ia 
dishonorable/  and  these  words  are 
qualified  by  the  word  'other,'  which 
must  mean  that  the  unprofessional 
dishonorable  conduct  referred  to  is 
other  than  that  above  specified.  The 
well-settled  rule  in  the  construction 
of  statutes  is  that  where  certain 
things  are  specified  and  then  a  general 
expression  is  used,  referring  to  other 
things,  the  other  things  must  be  of 
like  character  with  those  named.  Two 
of  the  things  above  named  being  fraud 
in  obtaining  the  certificate  and  the 
conviction  of  a  felony  involving  moral 
turpitude,  the  grossly  unprofessional 
and  dishonorable  conduct  referred  to 
in  clause  4  must  be  of  like  character; 
that  is,  the  conduct  must  be  fraudulent 
and  must  involve  moral  turpitude;  for 
unless  the  statute  is  so  construed, 
proper  effect  will  not  be  given  the 
word  'other/  and  when  it  is  so  con- 
strued it  erects  a  definite  standard  by 
which  the  board  is  to  be  governed,  to 


which  every  member  of  a  learned  and 
honorable  profession  should  conform; 
and  he  may  know  in  advance  that  he 
should  conform  to  this  standard." 

F.  Rule  in  Ohio. 

In  Ohio  there  is  apparently  only  one 
case  on  the  subject,  Jewell  t.  McCann 
(1916)  95  Ohio  St  191,  116  N.  E.  42. 
It  was  therein  held,  in  construing  a 
statute  regulating  the  practice  of 
medicine,  and  providing  for  the  rev- 
ocation of  the  licenses  of  physicians 
for  certain  specified  causes,  that  mere- 
ly to  provide  for  the  revocation  of  a 
license  "on  notice  and  hearing"  was 
not  suflScient  to  protect  the  interests 
of  physicians  whose  licenses  were  to 
be  revoked.  It  was  held  l^at  this  stat- 
ute was  unconstitutional,  as  depriving 
a  person  of  property  without  due  proc- 
ess of  law,  as  it  did  not  provide  a 
method  of  procedure  whereby  the 
members  of  the  board  of  health  could 
compel  the  attendance  of  witnesses 
and  the  production  of  books  and  doc- 
uments, nor  invest  the  board  with  any 
of  the  powers  essential  to  the  conduct 
of  the  trial  or  hearing.       B.  F.  D. 


LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

J.  A.  CARR  et  al.,  Doingr  Business  under  the  Firm  Name  and  Style  of 

Liberty  Naval  Stores  Company. 

Florida  Supreme  Court— April  Sip  1919. 

(—  Fla.  — ,  81  So.  779.) 

Carrier  —  car  furnished  by  shipper  —  loss  —  liability. 

1.  A  common  carrier  of  merchandise  is  not  relieved  of  liability  for  Joss 

of  the  goods  merely  because  the  shipper  furnished  the  car  in  which  the 
goods  were  loaded,  where  the  car  was  leased  from  a  third  person,  and 
for  the  use  of  such  car  upon  the  road  the  carrier  pays  to  the  owner  a  cer- 
tain amount  per  mile,  and  the  loss  of  the  goods  in  transportation  is  due 
to  a  defect  in  the  particular  car. 

[See  note  on  this  question  beginning  on  page  108.] 

Appeal  —  ruling  on  pleadings.  P]ea4ing  —  demurrer  —  sufficiency. 

2.  It  is  not  per  se  error  to  overrule  a  3,  A  demurrer  to  a  pleading  upon  the 
demurrer  to  a  plea  which  amounts  to  ground  that  it  is  vague,  indefinite,  un- 
the  general  issue,  or  to  a  replication  certain,  and  insufficient  presents  noth- 
which  amounts  merely  to  a  joinder  of  ing  for  consideration,  unless  upon  a 
issue  upon  a  plea.  bare  inspection  of  the  pleading  it  ap- 
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pears  to  be  so  faulty  as  to  constitute  no 
defense  or  rei^. 

[See  21  R.  C  L.  622,  526.] 
Carrier  —  c<mtract  against  negligence. 

4.  A  ccHnmon  carrier  is  not  permit- 
ted to  contract  against  its  own  negli- 
gence. 

[See  4  R  C.  L.  767.] 
Appee!  —  permitting  pleadings  to  re- 
Main  in  case. 

5.  Allowing  replications  which 
amount  merely  to  »  joinder  in  issue  to 
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Bl  Bo.  719.) 

remain  in  the  record  is  not  reversible 
error,  if  tbey  did  not  confuse  the  is- 
sues or  embarrass  the  defendant  in  the 
preparation  of  his  defense. 

Carrier  —  cars  for  special  commod- 
ities. 

6.  A  common  carrier  must  furnish 
suitable  cars  for  the  transportation  of 
commodities  which  it  undertakes  to 
carry,  and  with  respect  to  which  it 
holds  itself  out  as  a  carrier, 

[Sea  4  B.  C.  L.  682.] 


Ebror  to  the  Circuit  Court  for  Gadsden  County  (Love,  J.)  to  review  a 
judgment  in  favor  of  plaintiffs  in  an  action  brought  to  recover  damases 
for  loss  of  certain  turpentine  while  in  defendant's  possession  for  transpoiv 
tation.  AffirmetL 

The  facta  are  stated  in  the  opinion  of  the  court. 

Hr.  Paul  Carter  for  plaintiff  in    ville  Tin  &  Stove  Go.  88  Ey.  L.  Rep.  924, 


error, 

Messrs.  Hyers  &  Myen,  for  defend- 

uts  in  error: 

The  liability  of  a  common  carrier 
intrusted  with  goods  for  transporta- 
tion is  that  of  an  insurer  of  the  goods. 

Gulf  Coast  Transp.  Go.  v.  Howell,  70 
Fla.  544,  L.R.A.1916D,  974,  70  So.  567; 
Clyde  S.  S.  Co.  v.  Burrows,  36  Fla,  121, 
18  So.  849;  Southern  Exp.  Co.  v.  Van 
Heter,  17  Fla.  788,  85  Am.  Rep.  107. 

The  common-law  princii^  as  to  !!»• 
Uli^  (MT  carriers  is  recognized  by  the 
Supreme  Court  of  the  United  States 
and  other  Federal  courts. 

Hannibal  &  St.  J.  R.  Co.  v.  Swift.  12 
WalL  262,  20  L.  ed.  423;  Ogdensburg  & 
L.  C.  R.  Co.  V.  Pratt,  22  WaH.  123,  22 
L.  ed.  827;  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  N.  K  Fairbanks  &  Co.  3S  C.  C 
A.  611,  62  U.  S.  App.  281,  90  Fed.  467. 

The  Carmadc  Amendment  has  not 
dianged  the  common-law  doctrine  of 
liabili^  of  a  commcm  carrier  for  loss 
oeearrinff  <m  its  own  line. 

Cincinnati  &  T.  P.  R.  Co.  v.  Rankin, 
241 U.  S.  319,  326,  60  L.  ed.  1022,  1025, 
LR.A.1917A,  265,  86  Sup.  Ct.  Rep.  555; 
Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491, 507,  57  L.  ed.  814,  820,  44  L.R.A. 
(N.S.)  257,  83  Sup.  Ct.  Rep.  148;  Mis- 
aonri,  K.  &  T.  R.  Co.  v.  Harriman,  227 
U.  S.  657,  672,  67  L.  ed.  690,  698,  38 
Sup.  Ct  Rep.  397;  Storm  Lake  Tub  & 
Tank  Factory  v.  Minneapolis  &  St.  L. 
R.  Co.  209  Fed.  895;  Collins  v.  Denver 
&  R.  G.  R.  Co.  181  Mo.  App.  213,  167 
S.  W.  1178;  Elliott  v.  Chicago,  M.  & 
St.  P.  R.  Co.  85  S.  D.  57, 160  N.  W.  777 ; 
Louisville  &  N.  R.  Go.  v.  Dies.  91  Tenn. 
177,  SO  Am.  St.  Rep.  871, 18  S.  W.  266 ; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Louis- 


17  L.R.A.(N.S.)  1034,  111  S.  W.  358; 
Waliingf  ord  v.  Columbia  &  G.  R.  Co.  26 
S.  C.  258,  2  S.  E.  19. 

When  damage  is  done  by  a  defective 
car,  a  railway  carrier  cannot  shield  it- 
self on  the  ground  that  such  car  be- 
longed to  and  was  used  by  another  car^ 
rier. 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Car- 
lisle, 84  Tex.  Civ.  App.  268,  78  S.  W. 
653;  Shea  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
66  Minn.  102.  68  N.  W.  608;  St  Louis, 
I.  M.  &  S.  R.  Co.  V.  Marshall,  74  Ark. 
597,  86  S.  W.  802;  Chicago  &  A.  R.  Co. 
v.  .  Davis,  159  111.  53,  50  Am.  St  Rep. 
143,  42  N.  K.  382;  Duncan  v.  Great 
Northern  R.  Co.  17  N.  D,  610. 19  LJtJL 
(N.S.)  962,  118  N.  W.  826;  Higgins  v. 
Chicago,  B.  &  Q.  R.  Co.  L.R.A.1917C. 
607,  note. 

Ellis,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  herein- 
after referred  to  as  the  plainUffs, 
brought  an  action  in  the  circuit  court 
for  Gadsden  county  against  the 
Louisville  &  Nashville  Railroad 
Company  to  recover  for  the  value  of 
5,152  gallons  of  spirits  of  turpen- 
tine alleged  to  have  been  shipped 
by  the  plaintiffs  from  Sumatra, 
florida,  a  station  on  the  line  of  rail- 
road of  the  Appalachicola  Northern 
Railroad  Company,  to  Cincinnati, 
Ohio,  to  be  delivered  to  the  order  of 
the  plaintiffs,  with  directions  to  noti- 
fy the  Moore  Oil  Company  at  Cincin- 
nati. The  declaration  alleges  in  the 
first  count  that  the  turpentine  was 


Digitized  by 


Google 


104 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[5  A.L.R. 


delivered  to  the  Appalachicola 
Northern  Railroad  on  November  18, 
1915;  that  the  turpentine  was  con- 
tained in  a  tank  car,  and  was  to  be 
transported  by  that  railroad  com- 
pany and  its  connecting  carriers,  by 
rail  to  Cincinnati,  and  there  deliv- 
ered as  above  stated;  that  the  Ap- 
palachicola Northern  Railroad  is- 
sued its  bill  of  lading  for  the  car  of 
turpentine,  and  acknowledged  that 
the  same  was  in  apparently  good 
order;  that  the  railroad  delivered 
the  car  of  turpentine  to  the  defend- 
ant, a  connecting  carrier,  at  River 
Junction,  in  good  order,  and  the  de- 
fendant undertook  to  transport  the 
car  and  its  contents  to  the  point  of 
destination,  but  the  defendant  failed 
to  deliver  the  same  to  the  plaintiffs 
or  their  order  at  Cincinnati,  or  else- 
where; that  the  plaintiffs  within 
four  months  after  a  reasonable  time 
for  delivery  made  claim  in  writing 
at  the  point  of  origin  of  the  ship- 
ment for  their  loss,  but  the  defend- 
ant refused  to  pay  the  same. 

The  second  count  alleged  that  the 
defendant  received  at  River  Junc- 
tion the  car  of  turpentine  belonging 
to  the  plaintiffs,  for  transportation 
to  Cincinnati  and  to  be  delivered  to 
the  plaintiffs  or  their  order,  but  the 
defendant  failed  to  deliver  the  same 
to  the  plaintiffs  or  their  order,  or  to 
anyone  for  them  at  said  destination, 
or  elsewhere,  and  the  plaintiffs 
made  claim  in  writing  for  the  loss, 
but  the  defendant  refused  to  pay 
the  same. 

The  defendant  pleaded  never 
promised  as  alleged ;  for  a  fifth  plea 
that  the  bill  of  lading  issued  by  the 
initial  carrier  contained  a  provision 
that  the  carrier,  defendant,  should 
not  be  liable  for  any  loss  resulting 
from  the  "act  or  default  of  the  ship- 
per or  owner;"  that  the  loss  was  oc- 
casioned solely  by  the  default  of  the 
shipper,  because  the  tank  car  in 
which  the  turpentine  was  shipped 
was  furnished  by  the  Appalachicola 
Northern  Railroad  Company,  and 
that  the  car  was  old,  worn,  and  de- 
fective "by  reason  of  the  threads  on 
the  drainpipe  and  cap  on  same  being 
worn,"  which  fact  the  plaintiflFs 


'  knew,  but  nevertheless  loaded  the 
turpentine  in  the  car  and  delivered 
it  to  the  Appalachicola  Northern 
Railroad;  that  the  turpentine  was 
lost  in  transit  by  "reason  of  said  cap 
coming  off,  and  said  threads  being 
old.  worn,  and  defective,"  and  the 
turpentine  running  out  through  the 
drainpipe.  A  sixth  plea  averred 
that  the  bill  of  lading  provided  that 
the  carrier  should  not  be  liable  for 
any  loss  occasioned  by  the  act  or 
default  of  the  shipper;  that  the  loss 
of  the  turpentine  was  occasioned 
solely  by  the  default  of  the  shipper, 
in  that  the  tank  car  was  constructed 
for  shipping  oil,  turpentine,  and  like 
goods  in  bulk ;  that  it  was  equipped 
for  loading  by  means  of  an  opening 
at  the  top,  and  for  unloading  by 
means  of  a  "drainpipe  or  hole  in  the 
bottom,"  all  of  which  the  plaintiff 
knew;  that  the  car  was  a  private 
car  of  the  plaintiffs  under  a  lease  to 
them,  and,  when  furnished  by  them 
to  the  Appalachicola  Northern  Rail- 
road, was  old,  worn,  and  defective, 
in  that  the  threads  on  the  said  drain- 
pipe were  worn,  and  the  "drainpipe 
came  off"  while  the  car  was  being 
transported,  and  the  contents  of  the 
car  ran  out;  that  the  plaintiffs,  at 
the  time  of  loading  the  turpentine 
in  the  car  and  delivering  it  to  the 
railroad  for  transportation,  knew  of 
the  worn  and  defective  condition  of 
the  drainpipe. 

The  plaintiffs  demurred  to  the 
fifth  plea,  which  demurrer  was  sus- 
tained, and  interposed  five  replica- 
tions to  the  sixth  plea.  These  repli- 
cations set  up:  First,  that  the  car 
was  the  property  of  the  German- 
American  Car  Company,  and  was 
being  used  by  the  plaintiffs  under  an 
agreement  whereby  the  plaintiffs 
were  to  pay  the  car  company  for 
such  use  $30  per  month;  that  the 
defendant  paid  to  the  car  company- 
three  fourths  of  a  cent  per  mile  for 
the  use  of  the  car  on  its  lines,  which 
amount  so  paid  was  credited  on  the 
plaihtiffs'  account  with  the  car  com- 
pany ;  that  the  car  company  agreed 
to  maintain  the  car  according  to 
certain  requirements  of  railroad 
companies  and  existing  "M.  C.  B. 
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rules;*'  that  it  was  the  ciistom  of 
the  railroad  company  to  inspect  the 
car  in  transit,  make  necessary  re- 
pain,  and  charge  the  same  to  the 
car  company;  that  the  car  had  made 
three  consecutive  trips  to  Cincinnati 
over  the  defendant's  railroad  before 
the  trip  on  which  the  turpentine 
was  lost,  and  on  its  last  return  was 
loaded  promptly  by  the  plaintiffs; 
second*  that  the  car  was  not  worn 
and  defective  in  the  particulars 
averred  in  the  plea;  third,  that  the 
loss  of  tlie  turpentine  was  not  due 
to  tiie  worn  conditions  of  the  threads 
on  the  drainpipe  and  cap;  fourth, 
that^  if  the  defects  existed  in  the  car 
as  averred,  they  were  latent  and 
could  not  be  discovered  by  the  plain- 
tiff by  file  exercise  of  ordinary  care ; 
and,  fifth,  that  it  was  not  true  that 
tibe  loss  of  the  turpentine  was  due 
solely  to  the  default  of  the  plain- 
tiffs. 

The  defendant  demurred  to  these 
replications:  First,  upon  the  ground 
that  they  are  vague,  indefinite,  un- 
certain, and  insufficient ;  second, 
that  the  first  replication  was  bad. 
because  the  fact  that  the  defendant 
paid  the  ear  company  for  the  use 
of  the  tank  car  did  not  relieve  the 
plaintiffs  of  the  duty  to  keep  the  car 
in  repair;  third,  liie  first  replica- 
tion is  bad,  because  the  agreement 
of  the  plaintiffs  with  the  car  com- 
pany to  keep  the  car  in  repair  was 
not  binding  on  the  defendants; 
fourth,  it  is  not  averred  in  the  first 
replication  that  the  defect  in  the  car 
^ich  caused  the  loss  was  not  a 
latent  defect,  or  was  one  discover- 
able by  the  defendant  on  inspection, 
or  that  an  inspection  by  the  defend- 
ant would  have  discovered  the  de- 
fect and  avoided  the  loss ;  that  the 
second,  third,  and  fifth  replications 
amounted  to  the  general  issue;  and 
that  the  fourth  replication  was  bad 
because,  if  the  defect  in  the  car  was 
latent,  that  fact  would  not  make 
the  defendant  liable  for  a  loss  caused 
by  the  defect  while  it  was  transport- 
ing the  plaintiffs'  car.  This  demur- 
rer was  overruled,  and  such  order 
constitutes  the  basis  of  the  second, 
third,  fourth,  fifth,  sixth,  and  sev- 


LOUISVILLE  &  N.  K.  CO.  v.  CARR. 


105 


9t  So.  779.) 

enth  assignments  of  error,  which  are 
discussed  together  in  plaintiffs' 
brief. 

The  rule  obtains  that  it  is  not  per 
se  error  to  overrule  a  demurrer  to 
a  plea  which  amounts  to  the  general 
issue.  We  apply  this 

rule  to  a  replica-  Jr»5i3S£" 
tion  which  amounts 
merely  to  a  joinder  of  issue  upon  a 
plea.  Tlierefore  there  was  no  error 
on  the  part  of  the  court  in  overrul- 
ing the  demurrer  to  the  second, 
third,  and  fifth  replications,  assum- 
ing that  they  amounted  merely  to  a 
joinder  of  issue  upon  the  sixth  plea. 
If  they  were  amenable  to  that  criti- 
cism, a  motion  to  strike  was  the 
proper  remedy,  and  as  the  replica- 
tions do  not  appear  to  have  confused 
the  issues  or  embarrassed  the  de- 
fend^tin  the  piep-  _„™,„i-. 
aration  of  his  de-  pfe«dii>f*  <o 
fense,  allowing  tiiem 
to  remain  in  ttie  record  was  not  re- 
versible error.  See  Atlantic  Coast 
Line  R.  Co.  v.  Crosby,  53  Fla.  400, 
text  428,  43  So.  818;  Bell  v.  Niles, 
61  Fla.  114,  66  So.  892;  Southern 
Home  Ins.  Co.  v.  Putnal,  67  Fla.  199, 
49  So.  922.  See  also  National  Sure- 
ty Co.  v.  Williams,  74  Fla.  446,  77 
So.  212. 

The  first  ground  of  the  demurrer 
presents  nothing  for  consideration, 
unless,  upon  a  bare  inspection  of  the 
replications,  they  appear  to  be  so 
faulty  as  to  consti-  p.,^,«^ 

tute  no  reply  to  the  demnrre^ 

pleas.  See  Hartford 

F.  Ins.  Co.  V.  HoUis,  53  Fla.  268,  50 

So.  985. 

This  leaves  for  consideration  the 
second,  third,  and  fourth  grounds 
of  the  demurrer  to  the  first  replica- 
tion, and  the  demurrer  to  the  fourth 
replication. 

The  question  presented  by  the 
first  replication  and  demurrer  there- 
to is  whether  a  common  carrier  of 
goods  or  merchandise  is  in  any 
measure  relieved  of  its  liability  for 
loss  of  the  goods  because  of  the  fact 
that  the  shipper  furnished  the  car 
in  which  the  goods  were  loaded, 
which  car  he  held  by  lease  from  a 
third  person,  and  for  the  use  of  such 
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car  upon  the  road  the  carrier  paid 
to  the  owner  a  certain  amount  per 
mile,  when  the  loss  of  the  goods  in 
transportation  is  due  to  a  defect  in 
the  particular  car. 

This  was  an  interstate  shipment, 
and  the  liability  of  the  carrier  is  to 
be  determined  accordins:  to  the  rules 
prescribed  by  Cxmgresa  as  to  the 
duties  of  common  carriers  with  re- 
spect to  the  transportation  of  goods 
from  one  state  into  another.  The 
measure  of  this  liability  was  fixed 
by  the  amendment  of  Jime  29, 1906, 
to  the  original  Interstate  Commerce 
Act  of  February  4,  1887,  and  com- 
monly referred  to  as  the  Carmack 
Amendment.  The  Ifabilily  imposed 
upon  the  carrier  was  defined  by  Mr. 
Justice  Lurton  in  the  case  of  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S. 
491,  57  L.  ed.  314,  44  L.R.A.(N.S.) 
257,  33  Sup.  Ct  Rep.  148,  in  the  fol- 
lowing language :  *'What  is  the  lia- 
bility imposed  upon  the  carrier?  It 
is  a  liability  to  any  holder  of  the 
bill  of  lading  which  the  primazy 
carrier  is  required  to  issue  'for  any 
loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it,*  or  by  any  con- 
necting carrier  to  whom  the  goods 
are  delivered.  The  suggestion  that 
an  absolute  liability  exists  for  every 
loss,  damage,  or  injury,  from  any 
and  every  cause,  would  be  to  make 
such  a  carrier  an  absolute  insurer 
and  liable  for  unavoidable  loss  or 
damage,  though  due  to  uncontrol- 
lable forces.  That  this  was  the  in- 
tent of  Congress  is  not  conceivable. 
To  give  such  emphasis  to  the  words, 
'any  loss  or  damage,'  would  be  to 
ignore  the  qualifying  words,  'caused 
by  it.'  The  liability  thus  imposed 
is  limited  to  'any  loss,  injury,  or 
damage  caused  by  it  or  a  succeeding 
carrier  to  whom  the  property  may 
be  delivered,'  and  plainly  implies  a 
liability  for  some  default  in  its  com- 
mon-law duty  as  a  common  carrier." 

See  also  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  v.  Rankin,  241  U.  S.  319, 
60  L.  ed.  1022,  L.R.A.1917A,  265, 
36  Sup.  Ct.  Rep.  555. 

Now,  it  is  the  common-law  duty 
of  a  common  carrier  to  furnish  suit- 
able and  safe  cars  for  the  carriage 


of  the  particular  kind  of  commodity 
undertaken  to  be  conveyed.  See  4 
R.  C.  L.  p.  682. 

"In  every  case  where  a  carrier 
has  been  accustomed  or  has  con- 
tracted to  carry,  or  has  held  itself 
out  as  carrying,  any  particular  class 
of  goods,  it  must  provide  cars  which 
are  suitable  for  the  carriage  of  such 
goods.  This  imports  that  a  common 
carrier  must  provide  a  vehicle  in  all 
respects  adapted  to  the  purposes  of 
carriage,  which  implies  not  only  that 
it  must  be  of  a  type  so  constructed 
as  to  be  able  to  encounter  the  ordi- 
nary risks  of  transportation,  but 
also  that  it  nlust  be  perfect  in  all 
its  parts."  4  R.  C.  L.  p.  682. 

See  also  4  Elliott,  Railroads,  1475 ; 
Beard  v.  Illinois,  C.  R.  Go.  79  Iowa. 
518,  7  L.R.A.  280,  18  Am.  St.  Rep. 
381,  44  N.  W.  800;  Forrester  v. 
Southern  R.  Co.  147  N.  C.  553,  18 
L.R.A.(N.S.)  508,  61  S.  E.  524,  15 
Ann.  Cas.  143 ;  Empire  Transp.  Go. 
T.  Wamsutta  Oil  Bef.  &  Hin.  Go. 
63  Pa.  14,  3  Am.  Rep.  515;  Louis- 
ville &  N.  R.  Co.  V;  Dies,  91  Tenn. 
177,  30  Am.  St.  Rep.  871.  18  S.  W. 
266;  New  York,  P.  &  N.  R.  Co.  v. 
Cromwell,  98  Va.  227,  49  L.R.A. 
462,  81  Am.  St.  Rep.  722,  35  S.  E. 
444, 7  Am.  Neg.  Rep.  508.  A  failure 
on  the  part  of  the  defendant  carrier 
to  provide  a  suitable  and  safe  car 
for  the  transportation  of  the  tur- 
pentine, having  undertaken  to  car- 
ry it  and  holding  itself  out  as  a  car^ 

rier    of    such    com-  carrle™« 

modity,  would  be  a  f m  aveciai 
breach  of  its  com-  «"•■• 

mon-law  duty,  and  any  loss  of  the 
turpentine  attributable  to  the  un- 
suitableness,  unfitness,  or  defective 
condition  of  the  car  would  be,  with- 
in the  meaning  of  the  act  of  Con- 
gress, a  loss  or  damage  caused  by 
the  carrier,  or  an  act  of  negligence 
on  its  part 

What  effect  upon  the  carrier's 
liability  would  have  been  produced 
by  a  contract  between  the  shipper 
and  the  carrier,  whereby  the  form- 
er agreed  to  and  did  furnish  the  car, 
or  inspected  it  and  accepted  it  as 
suitable  for  the  purx)ose  as  fur- 
nished by  the  railroad,  or  the  car. 
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hanng  been  supplied  by  a  third  per- 
son, was  used  by  the  railroad  and 
rented  by  the  shipper  as  suitable  and 
fit  for  the  transportation  of  the  tur- 
pentine? The  carrier  will  not  be 
permitted  to  contract  against  its 
own  negligence.  Its 
duty  is  to  supply 
suitable  cars*  as 
much  so  as  it  is  to  supply  a 
safe  track  and  suitable  engines 
and  competent  employees.  If  a 
common  carrier  would  be  permit- 
ted by  contract  to  relieve  itself 
of  the  duty  of  supidying  a  suitable 
car,  there  is  no  reason  why  it  should 
not,  by  contract,  protect  itself  from 
the  omission  of  duty  to  supply  a 
suitable  engine,  or  safe  roadbed  or 
track,  or  competent  employees.  It 
is  universaUy  conceded  tiiat  the  car- 
rier cannot,  by  contract,  protect  it- 
self from  the  consequences  of  its 
own  negligence.  Therefore,  no  ar- 
rangement, understanding,  agree- 
ment, or  scheme  between  the  ship- 
per and  carrier  will  be  given  the  ef- 
fect of  relieving  the  carrier  from 
Ihe  consequences  of  its  own  negli- 
gence. What  the  carrier  cannot  di- 
rectly accomplish  by  contract  it  can- 
not by  indirection  accomplish.  See 
Louisville  &  N.  R.  Co.  v.  Dies,  91 
Tenn.  177,  30  Am.  St.  Rep.  871,  18 
S.  W.  266 ;  Forrester  v.  Southern  R. 
Co.  147  N.  C.  553,  18  L.R.A.(N.S.) 
508.  61  S.  E.  524, 16  Ann.  Cas.  143 ; 
George  N.  Pierce  Co.  v.  Wells,  F.  & 
Co.  236  U.  S.  278,  69  L.  ed.  576,  35 
Sap.  Ct.  Rep.  351 ;  Santa  F4,  P.  &  P. 
8.  Co,  V.  Grant  Bros.  Constr,  Co. 
228  U.  S.  177,  67  L.  ed.  787,  33  Sup. 
Ct.  Rep.  474;  Adams  Exp.  Co.  v. 
Croninger,  supra.  See  numerous 
authorities  cited  in  10  C.  J.  154, 
155;  4  R.  C.  L.  767;  Atlantic  Coast 
Line  R.  Co.  v.  Coachman,  59  Fla. 
130,  52  So.  377,  20  Ann.  Cas.  1047; 
Summerlin  v.  Seaboard  Air  Line  R. 
Co.  56  Fla.  687,  19  L.R.A.(N.S.) 
191,  131  Am.  St.  Rep.  164.  47  So. 
557. 

The  pleadings  and  the  evidence  in 
this  case  diiferentiate  it  from  those 
few  cases  referred  to  in  the  brief  of 
counsel  for  defendant  whereby,  un- 
der a  distinct  agreement  by  the  ship- 


per to  assume  the  risk  of  the  suf- 
ficiency of  a  car  furnished  by  him 
for  a  particular  shipment,  the  car- 
rier was  held  to  be  not  liable  for  loss 
of  goods  due  to  defects  in  the  car. 
See  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Louisville  Tin  &  Stove  Co.  33 
Ky.  L.  Rep.  924.  17  L.R.A.(N.S.) 
1034,  111  S.  W.  358,  and  cases  cited 
in  the  note.  In  this  case  the  car  was 
selected  by  what  appears  to  have 
been  a  kind  of  general  understand- 
ing between  the  railroad,  the  car 
company,  and  l^e  shipper,  that  it 
was  suitable  for  the  purpose  of 
transporting  kerosene  oil,  turpen- 
tine, and  such  material  therein,  in 
bulk.  We  think  that  the  common- 
law  duty  of  the  carrier  to  provide 
such  a  car  free  from  defects,  one  in 
all  respects  adapted  to  the  purpose, 
one  able  to  encounter  all  the  risks  of 
transportation  and  perfect  in  all  its 
parts,  was  not  taken  t„ni,M 
from  it  by  the  ar-  br  •upper- 
rangement  between 
the  shipper,  the  car  company,  and 
the  defendant,  set  out  in  the  pleas 
and  replication,  and  shifted  to  the 
shoulders  of  the  shipper;  that  the 
liability  of  the  defendant  for  loss 
resulting  from  any  defect  in  the  car 
was  not  affected  by  the  arrange- 
ment, and  it  became  responsible  for 
the  loss  of  the  turpentine  under  the 
state  of  facts  set  out  in  the  plead- 
ings and  shown  to  exist  by  Hie  evi- 
dence. 

The  refusal  of  the  court  to  per- 
mit the  defendant  to  file  a  rejoinder 
to  the  first  replication  of  the  plain- 
tiff was  not  error,  because  the  facts 
therein  set  out,  in  view  of  what  has 
been  written  in  this  opinion,  in  no 
wise  constituted  a  defense  or  reply 
to  the  plaintiffs  replication. 

The  remaining  assignments  of  er- 
ror attack  the  propriety  of  instruc- 
tions given  to  the  jury  and  the 
court's  action  in  refusing  others  re- 
quested by  the  defendant;  also  the 
sufficiency  of  the  evidence  to  sup- 
port the  verdict.  The  instructions 
given  by  the  court  were  in  line  with 
the  views  expressed  in  this  opinion 
concerning  the  defendant's  liability. 
.  They  might  even  be  said  to  have 
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favored  the  defendant  in  apparently- 
placing  some  slight  duty  upon  the 
plaintiff  to  have  inspected  the  car 
for  defects.  The  instructions  re- 
fused were  not  in  harmony  with  the 
views  herein  expressed,  and  the  evi- 
dence was  amp^  sufficient  to  Ediow 
negligence  in  the  defendant  in  the 
matter  of  furnishing  a  car  unfit,  un- 
suitable, to  encounter  the  ordinary- 


risk  of  transportation,  and,  because 

of  some  defect  in  the  car  or  careless 
handling  of  it,  the  contents  were 
lost. 

We  have  discovered  no  error  in 
the  record,  so  the  judgment  is  af- 
firmed. 

Browne,  Ch.  J.,  and  Taylor» 
Whitfield,  and  West,  JJ.,  concur. 


ANNOTATION. 
CuTier's  lialMlily  wImm  whippet  furauhm  or  Mlect*  car. 


It  is  not  intended  to  include  in  this 
note  cases  where  the  shipper  or  con- 
signor contracted  with  the  carrier  to 
select  and  inspect  the  car  in  which  he 
shipped  his  merchandise,  and  to  as- 
sume the  risic  of  defects  therein,  where 
the  carrier  in  fact  actually  selected 
and  furnished  the  car. 

When  merchandise  of  a  certain  char* 
acter  is  tendered  to  a  carrier  for  trans- 
portation, it  is  the  common-law  duty 
of  the  carrier  to  furnish  a  vehicle  free 
from  defects  which  might  endanger 
the  safety  of  the  goods,  and  which  is 
also  suitable  for  the  purpose  of  trans- 
porting merchandise  of  the  character 
to  which  the  contract  of  shipment  re- 
lates. It  cannot  ordinarily  avoid  this 
liability  by  casting  upon  the  shipper 
the  burden  of  selecting  the  car  in 
which  the  goods  are  to  be  shipped. 

United  States. — Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  N.  K.  Fairbanks  &  Co. 
33  C.  C.  A.  611,  62  U.  S.  App.  231,  90 
Fed.  467;  Ogdensburg  &  L.  C.  R.  Co.  v. 
Pratt  (1874)  22  Wall.  123,  22  L.  ed. 
827. 

Alabama. — Central  of  Georgia  R.  Co. 
V.  Chicago  Varnish  Co.  (1910)  169 
Ala.  287,  63  So.  832. 

Arkansas.  —  Fordyce  v.  McFlynn 
(1892)  56  Ark.  424,  19  S.  W.  961. 

Colo.— Carr  v.  Schafer  (1890)  15 
Colo.  48,  24  Pac.  873. 

Florida.— Louisville  &  N.  R.  Co.  v. 
Carr  (reported  herewith)  ante,  102. 

New  York. — Harris  v.  Northern  In- 
diana R.  Co.  (1859)  20  N.  Y.  232. 

Tennessee. — Louisville  &  N.  R.  Co. 
V.  Dies  (1891)  91  Tenn.  177,  30  Am. 
St.  Rep.  871,  18  S.  W.  266. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 


N.  E.  Fairbanks  &  Co.  (1898)  33  C.  G. 
A.  611,  62  U.  S.  App.  231,  90  Fed.  467, 
in  denying  the  contention  that  the  car- 
rier was  relieved  from  the  rigid  rule 
of  the  common  law  which  makes  it  an 
insurer  against  any  loss  not  due  to 
an  act  of  Ciod  or  the  public  enemy,  by 
reason  of  the  fact  that  the  loss  was 
due  to  a  defective  axle  in  the  car 
which  was  selected  by  the  shipper,  the 
court  said:  "Precisely  what  is  im- 
plied by  the  term  'selected*  is  not 
clear.  Certain  it  is  that  there  is  no 
evidence  that  these  tank  cars  were 
ever  inspected  or  approved  by  the 
shipper.  Nor  is  it  to  be  conceded  that 
the  carrier  could  avoid  responsibility 
as  a  carrier  by  devolving  upon  the 
shipper  the  duty  of  inspecting  or  se- 
lecting the  cars  in  which  his  goods  are 
to  be  shipped.  The  duty  of  the  car- 
rier is  to  furnish  fit  and  suitable  cars 
for  the  carriage  of  goods.  .  .  .  But 
this  question  is  not  raised  by  the  evi- 
dence in  this  record.  These  tank  cars 
did  not  belong  to  the  shipper.  They 
were  owned  by  a  company  called  the 
'American  Cottonseed  Oil  Company.' 
Neither  were  they  hired  by  the  ship- 
per, or  in  any  sense  furnished  by  it. 
The  evidence  is  meager  upon  this 
question.  It  is  only  shown  that  these 
and  other  like  cars  were  owned  by  the 
American  Cottonseed  Oil  Company, 
and  that  that  company  furnished  them 
to  railroad  companies,  charging  the 
usual  mileage  rate  allowed  for  foreign 
cars.  It  is  shown  that  these  cars  were 
'delivered  to'  the  plaintiff  in  error,  at 
Cincinnati,  April  15,  1889,  and  that 
that  company  'delivered'  them  to  the 
East  Tennessee,  Virginia,  &  Georgia 
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Railway  Company,  at  Chattanooga, 
April  21, 1889,  and  that  the  latter  com- 
pany 'returned'  the  cars  to  the  plain- 
tiff in  error,  'loaded,'  at  Chattanooga, 
May  5,  1889.  and  that  the  plaintiff  in 
error  paid  the  owner  of  the  cars  three 
fourths  of  a  cent  per  mile  'for  the  use 
of  three  cars  running  over  its  road, 
tranfiporting  this  oil.'  This  is  all  the 
proof  discoverable  which  bears  upon 
this  claim  that  the  shipper  'selected' 
these  cars.  We  see  nothing  in  the 
facts  which  distinguishes  this  case 
from  the  ordinary  use  by  one  company 
of  the  cars  of  another.  The  respon- 
sibility of  the  carrier  is  the  same, 
whether  the  goods  be  carried  in  ita 
own  cars  or  those  of  another." 

In  Louisville  &  N.  R.  Co.  v.  Cabb 
(reported  herewith)  ante,  102,  the 
court  pointed  out  that  fHe  car  was 
selected  nnder  a  general  understand- 
ing between  the  railroad,  the  car  com- 
pany, and  the  shipper  tiiat  it  was  suit- 
able for  the  purpose  of  transporting 
oil,  tnipentin^  and  such  material,  in 
bulk.  The  court  said  that  this  ar- 
rangement did  not  relieve  the  carrier 
from  the  common-law  duty  of  provid- 
ing a  car  free  from  defects,  and  one 
able  to  encounter  all  the  risks  of 
transportation. 

In  Louisville  ft  N.  R.  Co.  v.  Dies 
(1891)  91  Tenn.  177,  80  Am.  St  Rep. 
871,  18  S.  W.  266,  the  consignor  pro- 
cured the  agent  of  the  carrier  to  se- 
cure for  his  use  in  shipping  horses,  a 
parlor  horse  car  owned  and  rented  by 
an  ind^tendent  company,  the  shipper 
paying  for  its  use.  Notwithstanding 
this  fact,  the  carrier  was  held  respon- 
siUe  for  bUn^y  to  the  horses  shipped 
in  the  car,  due  to  Its  defective  condi- 
tion. The  court  said:  ''The  carrier 
cannot  escape  responsibili^  by  carry- 
mg  its  freight  in  cars  furnished  by  or 
owned  by  another  company.  It  was  a 
common  carrier  with  respect  to  this 
shipment,  and  it  was  a  matter  of  no 
importance  who  owned  or  famished  or 
paid  for  the  particular  car  into  which 
this  stock  had  been  loaded.  This  has 
been  thoroughly  well  settled  witii  re- 
spect to  its  liability  to  passengers." 

Bat  in  Carr  v.  Schafer  (1890)  16 
Cola  48,  24  Pac.  873,  involving  a  con- 
tract for  the  carriage  of  goods  by 


wagons,  the  freighter  was  unacquaint- 
ed with  the  country  through  which 
the  goods  were  to  be  transported, 
while  the  shipper  was  familiar  there- 
with ;  the  latter  examined  the  freight- 
er's wagons,  and  picked  out  for  use 
those  which  he  regarded  as  suitable. 
It  was  held  that  under  these  circum- 
stances the  shipper  was  responsible 
for  the  character  of  the  wagons  used, 
and  was  estopped  from  complaining 
that  they  were  not  suitable. 

Where  the  shipper  or  consignor 
freely  and  voluntarily  undertakes  to 
select  the  car  in  which  to  make  ship- 
ment of  his  merchandise,  relying  in 
the  matter  of  selection  on  his  own 
judgment  and  inspection  of  the  car, 
he  cannot  hold  the  carrier  liable  for 
injury  to  his  goods  due  to  obvious  de- 
fects in  the  car  or  to  its  nnsuitabilily 
for  the  transportation  of  the  merchan- 
dise of  the  (^aracter  he  transports 
therein. 

United  States.— Alabama  &  V.  R.  Co. 
V.  American  Cotton  Oil  Co.  (1918) 
161  C.  G.  A.  316,  249  Fed.  308;  Alaba- 
ma G.  S.  B.  Co.  V.  Morris  &  Co.  (1918) 
161  C.  C.  A.  S20.  249  Fed.  812. 

Alabuna.— Central  of  Georgia  R. 
Co.  V.  Chicago  Varnish  Co.  (1910)  169 
Ala.  287,  63  So.  832. 

Arkaiuas.  —  Fordyce  v.  McFlynn 
(1892)  66  Ark.  424,  19  S.  W.  961. 

Illinois.— Illinois  a  R.  Co.  ▼.  Hall 
(1871)  68  111.  409. 

Kentucky.-~Cleveland,  C.  C.  &  St.  L. 
R.  Ckh  v.  Louisville  Tin  &  Stove  Co. 
(1908)  83  Ey.  L.  Rep.  924,  17  hS.jL, 
(N.S.)  1034,  111  S.  W.  358. 

Michigan.  —  Frohlich  v.  Pennsyl- 
vania Co.  (1904)  138  Mich.  116.  110 
Am.  St  Rep.  310,  101  N.  W.  223.  4 
Ann.  Cas.  1140. 

Missouri. — Huston  Bros.  v.  Wabash 
R.  Co.  (1896)  63  Mo.  App.  671;  Nich- 
olson V.  St  Louis  &  S.  F.  R.  Co.  (1909) 
141  Mo.  App.  199,  124  S.  W.  S73;  Ot- 
rich  V.  St  Louis,  I.  M.  &  S.  R.  Co. 
(1910)  164  Mo.  App.  420,  134  S.  W. 
665. 

New  York.— Harris  v.  Northern  In- 
dUna  R.  Co.  (1859)  20  N.  Y.  232. 

South  Dakota. — Berry  v.  Chicago, 
M.  &  St  P.  R.  Co.  (1910)  24  S.  D.  611, 
124  N.  W.  859. 

In  Nicholson  v.  St.  Louis  &  S.  F.  R. 
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Co.  (1909)  141  Mo.  App.  199, 124  S.  W. 
573,  the  rule  is  stated  that  when  the 
shipper  is  afforded  the  opportunity  to 

select  Uie  car  in  which  to  transport 
his  merchandise  or  other  articles,  and 
he  makes  such  selection  with  knowl- 
edge of  defects  therein,  he  cannot  hold 
the  carrier  liable  for  injury  to  the 
property  shipped,  due  to  such  defects. 

In  Berry  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1910)  24  S.  D.  611.  124  N.  W. 
869,  the  court  states  the  rule  that  if 
the  shipper  freely  and  voluntarily  as- 
sumes, for  a  valuable  consideration, 
to  select  the  car  in  which  to  make  ship- 
ments of  his  merchandise,  he  cannot 
hold  the  carrier  responsible  for  in- 
juries to  the  article  shipped,  due  to 
patent  defects  in  the  car. 

In  Harris  t.  Northern  Indiana  R. 
Co.  (1859)  20  N.  T.  232,  it  is  held 
that,  conceding  that  where  the  owner 
of  property  makes  his  own  selection 
of  the  car  in  which  to  ship  the  same, 
with  full  knowledge  of  its  condition, 
the  carrier  is  not  responsible  for  the 
consequences,  yet  this  rule  does  not 
apply  where  there  are  defects  in  the 
car  of  which  the  shipper  had  no  knowl- 
edge, although  he  might  have  discov- 
ered the  same  by  inspection  of  the 
interior  of  the  car.  The  court  said 
that  railroads  are  not  bound  at  all 
events,  "and  at  all  times,  to  have  on 
hand  at  every  point  upon  the  road, 
suitable,  safe,  and  convenient  vehicles 
sufficient  to  carry  all  the  property 
which  may  be  offered  for  transporta- 
tion. Such  a  requirement  would  be  in 
a  high  degree  unreasonable.  Amid  the 
varying  exigencies  attending  the  busi- 
ness of  a  railroad  company,  it  must 
sometimes  happen,  notwithstanding 
the  utmost  vigilance  and  care,  that 
their  engines,  cars,  and  other  vehicles 
will  be  somewhat  unequally  and  irreg- 
ularly distributed.  They  are  bound, 
no  doubt,  to  make  reasonable  effort  to 
fulfil  the  just  expectations  of  the  pub- 
lic, but  precisely  how  far  their  ob- 
ligations in  this  respect  extend,  it  is 
unnecessary  in  this  case  to  decide,  and 
I  forbear,  therefore,  to  discuss  the 
question.  Conceding  that  where  the 
owner  of  the  property  makes  his  own 
selection  of  vehicles,  with  full  knowl- 
edge of  their  condition,  the  company 


is  not  responsible  for  the  conse- 
quences, yet  the  latter  should  take 
care  that  ttie  owner  has  that  knowl- 
edge. The  company  has  greatly  the 
advantage  in  such  a  transaction,  inas- 
much as  its  agents  are,  or  must  be 
presumed  to  be,  familiar  with  the  con- 
dition, capacity,  and  qualify  of  their 
vehicles;  while  a  stranger,  called  up<m 
to  make  a  selection  without  any  pre* 
vioUB  knowledge,  would  be  very  liable 
to  overlook  many  defects.  I  do  not 
intend  to  say  that  it  is  incumbent  up- 
on the  company  to  point  out  such  de- 
fects as  are  palpable,  and  which  could 
not  well  be  overlooked  without  some 
degree  of  negligence;  but  I  do  hold 
that,  if  the  vehicles  selected  have  de- 
fects which  are  not  pointed  out,  it  is 
incumbent  upon  the  company  to  prove 
affirmatively  that  they  were  open,  vis- 
ible, and  apparent  In  the  present 
case  the  defects  were  twofold:  First, 
tti9  low  cross  pieces;  and,  second,  the 
projecting  staples.  In  regard  to  the 
cross  pieces,  it  is  easy  to  see  that  the 
defect  must  have  been  so  palpable  to 
an  experienced  man,  as  we  may,  per- 
haps, presume  the  plaintiff  .  .  . 
to  have  been,  that  he  could  hardly 
fail,  with  ordinary  vigilance,  to  dis- 
cover it  Not  80,  however,  with  re- 
spect to  the  staples.  They  were  upon 
the  interior  of  the  cars  or  racks.  It 
does  not  appear  that  [plaintiff]  .  ,  . 
entered  them.  He  was  not  bound  to 
do  so.  He  had  a  right  to  presume  that 
the  company  would  not  offer  him  cars 
which  had  projecting  spikes,  or  irons 
of  any  kind,  which  would  tear  or 
braise  the  flesh  of  the  cattle.  He  may, 
it  is  true,  have  known  all  about  tiiese 
staples;  bat  it  rested  with  the  com- 
pany to  show  this,  or  at  least  such  cir- 
cumstances as  would  justly  charge 
him  with  such  knowledge;  and  they 
offered  no  proof  on  the  subject.  That 
it  was  an  improper  mode  of  construct- 
ing the  cars  is  virtually  conceded  by 
the  c<nnpany,  by  their  subsequently  re- 
moving the  staples  in  question."  It 
may  be  observed  at  this  point  that  the 
note  is  not  concerned  with  the  duty 
of  the  shipper  to  inspect  cars,  except 
as  it  arises  in  connection  with  a  car 
furnished  or  selected  by  him. 
In  Frohlich  v.  Pennsylvania  Co. 
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(1904)  138  Mich.  116, 110  Am.  St  Rep. 

310,  101  N.  W.  223,  4  Ann.  Cas.  1140, 
it  appeared  that  the  consignor,  with 
the  consent  of  the  carrier,  was  in  the 
habit  of  selecting  cars  in  which  to  ship 
its  merchandise,  from  cars  which 
came  to  it  loaded.  Under  these  cir- 
cumstances it  was  held  to  have  as- 
sumed the  risk  as  to  the  fitness  and 
{■aitability  of  the  car.  The  court  said 
that  there  was  nothing  in  the  agree- 
ment that  the  consignor  should  select 
in  this  manner  cars  in  which  to  ship 
its  merchandise,  which  was  contrary 
to  public  policy.  That  he  "knew  the 
character  and  weight  of  the  products 
it  shipped,  knew  what  kind  of  cars 
were  suitable  for  that  purpose,  and 
agreed  to  assume  the  risk  of  selecting. 
Every  freight  car  is  not  suitable  for 
the  transportation  of  all  kinds  of  prod- 
acts.  A  car  suitable  for  the  shipment 
of  sand  is  not  necessarily  suitable  for 
the  shipment  of  cases  filled  with  glass, 
and  very  heavy.  An  old  coal  car,  suit- 
able for  shipping  coal  or  like  material, 
is  not  necessarily  suitable  for  the 
shipment  of  glassware.  There  was  no 
guaranty  on  the  part  of  defendant  that 
all  its  cars  were  suitable,  in  form  or 
structure,  for  the  shipment  of  glass. 
Under  the  agreement,  the  mirror  com- 
pany undertook  to  select  such  cars  on- 
ly as  were  suitable  for  its  purpose.. 
The  plaintiff  and  consignee,  under  this 
record  and  the  authorities  above  cit- 
ed, were  bound,  under  this  agreement, 
by  the  acts  of  their  consignor.  .  .  . 
If  it  selected  a  car  unsuitable  for  the 
transportation  of  the  goods  sold,  the 
only  remedy  for  the  consignee  is 
against  the  consignor.  If  this  car  had 
been  famished  at  the  express  request 
of  the  consignor,  and  the  defendant, 
knowing  the  purpose  for  which  it  was 
to  be  used,  had  furnished  the  car  in 
response  to  such  express  request,  the 
defendant  would  have  assumed  all  li- 
ability for  defects,  and  would  not  be 
pennitted  to  say  that  the  defects  were 
open  to  the  knowledge  of  the  shipper, 
who  therefore  assumed  the  risk.  The 
rule  applicable  in  the  case  before  us 
is  thug  stated  by  the  text-writers : 
MTiere  the  shipper  exercises  his  own 
judgment,  is  not  deceived  or  misled 
by  the  carrier,  and  chooses  a  car  for 


the  transportation  of  his  properly, 
the  carrier  is  not  answerable  for  the 
sufficiency  of  the  car,  for  in  such  a 
case  he  does  not  trust  to  the  carrier, 
nor  rely  upon  the  duty  of  the  carrier, 
but,  on  the  contrary,  freely  exercises 
his  right  of  choice,  and  relies  entirely 
upon  his  own  judgment,  so  that  there 
is  no  reason  for  affirming  that  the  car- 
rier was  guilty  of  any  wrong." 

In  Alabama  &  V.  R,  Co.  v.  American 
Cotton  Oil  Co.  (1918)  161  C.  C.  A.  316, 
249  Fed.  SOS,  supra,  and  Alabama  G. 
S.  R.  Co.  V.  Morris  &  Co.  (1918)  161 
C,  C.  A.  320,  249  Fed.  312,  supra,  sub- 
stantially similar  tank  cars  for  the 
transportation  of  cotton-seed  oil  were 
furnished  by  the  shipper  under  an 
arrangement  by  which  the  carrier  al- 
lowed a  certain  amount  per  mile  for 
the  use  of  the  car;  and  also  made  a 
reduction  in  the  rate  charged  the  ship- 
per; the  bill  of  lading  provided  that 
the  carrier  should  not  be  liable  for 
any  loss  of  the  property  caused  by  any 
act  or  fault  of  the  shipper  or  owner; 
the  oil  shipped  was  lost  in  transpor- 
tation, from  leakage  due  to  defects  in 
the  tank;  In  the  first  case,  the  prox- 
imate cause  of  the  loss  was  the  fail- 
ure of  the  shipper  to  close  an  inner 
valve;  an  inspection  of  the  car  after 
it  was  filled  would  not  have  disclosed 
this  defect;  the  defect  in  the  car  was 
a  defective  cap  screwed  upon  a  dis- 
charge pipe  through  which  oil  was  in- 
tended to  be  drawn  off,  the  threads 
having  been  worn  on  the  pipe  to  the 
extent  that  the  cap  loosened  and  fdl 
off;  in  the  second  case,  the  defect  was 
due  to  the  tank  having  been  worn 
through  at  a  point  where  it  rested  on 
a  separate  bracket,  and  improperly 
patched;  the  defendant  claimed  that 
the  shipper  was  negligent  in  selecting 
and  furnishing  a  car  with  a  defective 
tank,  and  that  the  defect  was  not  dis- 
coverable by  a  reasonable  inspection, 
and  that  it  made  such  inspection. 
These  matters  were  held  to  be  prop- 
erly questions  for  the  jury  under  the 
facts  submitted,  the  court  holding  that 
the  matters  set  up  by  the  carrier,  if 
true,  constituted  a  complete  defense  to 
plaintiff's  cause  of  action,  citing  Al- 
abama &  V.  R.  Co.  V.  American  Cotton 
Oil  Co.  (Fed.)  supra. 
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In  Illinois  C.  R.  Co.  v.  Hall  (1871) 
58  ni.  409,  it  appeared  that  the  bill 
of  lading  provided  that  the  carrier 
should  not  be  liable  for  the  loss  of 
live  stock  caused  by  their  jumping 
from  l^e  cars,  except  in  certain  in- 
stances ;  the  shipper  refused  to  accept 
the  car  tendered  him  by  the  carrier 
of  stock,  and  himself  selected  a  car 
belonging  to  another  carrier.  Under 
these  circumstances  it  was  held  that 
he  took  the  risks  as  to  the  condition 
and  safety  of  the  car. 

In  Huston  Bros.  t.  Wabash  R.  Co. 
(1895)  63  Mo.  App.  671,  the  shipper 
had  its  choice  to  ship  its  live  stock 
either  in  a  stock  car  or  a  box  car,  and 
he  chose  the  latter.  He  was  held  to 
have  assumed  the  risk  of  injury  to  the 
stock  due  to  the  character  of  the  car. 
And  see,  in  this  connection,  Densmore 
Commission  Co.  v.  Duluth,  S.  S.  &  A. 
R.  Co.  (1899)  101  Wis.  563,  77  N.  W. 
904,  which  holds  that  where  a  shipper 
used  a  refrigerator  car  in  which  to 
ship  fruit,  and  it  was  not  practicable 
to  ventilate  the  car,  and  the  object  of 
using  such  a  car  was  to  protect  the 
fruit  from  frost  during  transporta- 
tion, and  the  shipper  expressly  con- 
tracted that  the  carrier  should  not  be 
liable  for  loss  or  damage  by  heat,  etc., 
the  carrier  was  not  liable  for  damage 
to  fruit,  due  to  heating.  It  did  not 
appear  in  this  case,  however,  that  the 
shipper  selected  the  car. 

In  Nicholson  v.  St.  Louis  &  S.  F.  R. 
Co.  (1909)  141  Mo.  App.  199, 124  S.  W. 
673,  it  appeared  that  the  shipper  re- 
ceived a  carload  of  com  in  a  stock 
car;  his  attention  was  called  to  the 
character  of  the  car  by  an  agent  of  the 
carrier,  who  offered  to  secure  for  him 
a  closed  car  in  which  to  continue  the 
shipment,  if  he  cared  to  reload;  the 
shipper,  however,  sacked  the  com  and 
left  it  in  the  stock  car.  Under  these 
circumstances  he  was  held  to  .have  as- 
sumed the  risk  of  injury  to  the  com, 
due  to  the  open  character  of  the  car. 

In  (Central  of  Georgia  R.  Co.  v.  Chi- 
cago Vamish  Co.  (1910)  169  Ala.  287, 
53  So.  832,  the  action  was  brought  to 
recover  for  the  loss  of  turpentine 
Rhipped  in  a  tank  car;  the  defense  was 
made  that  the  car  belonged  to  and 
was  fumished  by  the  consignor  and 


delivered  to  the  carrier  for  use  in 
transporting  its  turpentine,  and  that 
the  loss  complained  of  occurred  by 
reason  of  a  defect  in  the  tank  at  the 
time  the  car  was  delivered  to  the  car- 
rier filled  wiUi  turpentine,  and  that 
the  carrier  was  without  negligence; 
the  plaintiff,  by  replication,  replied 
that,  at  and  prior  to  the  date  of  the 
shipment,  the  defendant  took  a  lease 
of  the  car  from  the  consignor  under 
an  agreement  by  which  the  consignor 
was  to  furnish  defendant  with  cars 
for  the  shipment  of  the  tatter's  tur- 
pentine, the  carrier  paying  rent  for  the 
same  and  keeping  them  in  repair  at 
the  consignor's  cost.  In  holding  that 
the  demurrer  of  the  carrier  to  this 
replication  was  properly  overruled, 
the  court  said:  "It  is  the  duty  of  the 
carrier  to  provide  safe  and  suitable 
vehicles  for  the  carriage  of  goods.  He 
cannot  avoid  this  responsibility  by 
using  the  cars  of  another — ^thia  upon 
the  theory  that  in  such  case  the  per- 
son fumishing  the  cars  becomes  the 
agent  of  the  carrier.  But  where  the 
consignor  undertakes  to  furnish  cars, 
it  cannot  in  reason  be  that  the  carrier 
is  responsible  for  a  loss  which  arises 
out  of  the  condition  of  the  cars 
alone." 

In  Otrich  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1910)  154  Mo.  App.  420, 134  S.  W. 
665,  the  facts  were  that  an  agent  of 
the  carrier  called  the  shipper's  atten- 
tion to  defects  in  the  car  in  which  he 
shipped  his  live  stock,  and  he  was  ad- 
vised to  delay  the  shipment  until  a 
more  suitable  car  could  be  procured; 
he,  however,  determined  to  repair  the 
car,  which  he  did,  and  made  use  of 
it.  Under  these  circumstances  he  was 
held  to  have  assumed  the  risk  of  in- 
jury to  the  stock,  due  to  defects  in 
the  car  pointed  out  to  him.  The  court 
said :  *'By  accepting  the  car  fumished 
rather  than  wait  until  a  better  one 
could  be  secured,  he  waived  all  right 
to  complain  of  the  injuries  resulting 
from  the  kind  of  car  which  was  fur- 
nished. He  will  certainly  not  be  al- 
lowed to  complain  that  he  was  not  fur- 
nished a  better  car,  when  another  car 
was  offered  by  defendant's  agent  and 
plaintiff  would  not  permit  such  agent 
to  procure  another  car  for  him.  He 
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cboM  the  car  in  which  the  stock  was 
shipped,  repaired  bedded  it^  and 
loaded  his  stock  into  it»  and  if  the  ear 
was  insufficient  it  was  his  own  act, 
and  he  cannot  hold  the  defendant  re- 
^nsible  for  the  defects." 

In  Fordyce  v.  McFIynn  (1892)  56 
Ark.  424,  19  S.  W.  961,  it  appeared 
Oat  the  shipper  was  to  famish  and 
load  the  cars  for  the  carriage  of  his 
animals,  and  he  was  held  to  have  as- 
somed  the  risk  as  to  the  character  of 
the  car  and  the  manner  of  loading. 

While  not  strictly  within  the  scope 
of  this  note,  attention  is  called  to  Pratt 
T.  Ogdensborg  &  L.  a  B.  Co.  (1869) 


102  Mass.  657,  which  held  that  where 
liie  shipper  knew  that  the  car  in  which 
he  was  making  a  shipment  was  defec- 
tive and  unsafe,  and  nevertheless  ac- 
cepted and  used  it,  he  expressly  agreed 
to  assume  the  risk  of  the  defects 
therein.  He  cannot  recover  from  the 
carrier  for  the  loss  of  his  goods,  due 
to  such  defects.  The  court,  however, 
said  l^at  in  the  absence  of  an  expresB 
agreement  to  assume  the  risk  rather 
than  to  wait  the  receipt  of  a  better 
car,  the  shipper  would  have  been  en- 
titled to  hold  the  carrier  for  the  loss 
of  the  goods,  due  to  a  defect  in  the 
car.  A.  G.  S. 


H.  J.  ROWE,  Plff.  in  Err., 

V. 

HAROLD  T.  TUCK  et  aL 


O09rtflm  Supreme  Omurt—^prU  IS,  1019. 

(—  Ga.  ->  99  S.  E.  808.) 

Ofllce  —  resiinuition  —  effect. 

L  Where  the  statute  creating  a  municipal  office  provides,  "Nor  shall 
any  person  acting  as  recorder  of  said  court  be  eligible  to  any  other  office 
in  the  city  of  Athens  during  the  term  of  his  office  as  recorder,"  such 

oflScer  is  ineligible  to  any  other  office  in  such  city  during  the  term  for 
which  he  has  been  chosen ;  and  his  resignation  cannot  affect  such  ineligi- 
Inlity.  The  court  did  not  err  in  rendering  a  judgment  accordingly. 
[See  note  on  this  question,  beginning  on  page  117.] 

—  statute  creating  ineligibility  — 
subsequently  created  office. 
4.  A  statute  creating  an  office  and 
making  the  incumbent  ineligible  to  any 
other  office  during  bis  term  includes  not 
only  offices  in  existence  at  the  time  of 
its  passage,  but  those  subsequently 
created. 

Statutes  —  cmistniction  —  what  con- 


—  failure  to  take  oath  —  effect. 

2.  Where  one  is  elected  to  a  munic- 
ipal office  by  the  mayor  and  council 
for  a  term  ending  on  a  specified  dat^ 
and  is  thereafter  re-elected  for  another 
term,  and  continues,  after  the  date  of 
expiration  of  the  first  term,  to  perform 
the  duties  of  the  office,  his  omission  to 
talte  the  oath  of  office  for  the  new  term 
is  a  mere  irregularity,  unless  there  is 
a  refusal  of  such  character  as  will  con- 
stitute a  declination  of  the  new  term. 

[See  22  R.  C.  L.  452.] 

—  performance  of  dutlca. 

3.  After  the  beginning  of  such  new 
term,  under  the  facts  of  this  case>  the 
performance  of  the  duties  of  the  office 
as  above  stated  will  be  construed  as 
falling  within  the  new  term.   

Headnotes  1-3  by  Qn^imT,  J. 
S  AX.R.— 8. 


sidered. 

5.  The  courts,  in  the  construction  of 
statutes,  must  determine  the  legislative 
mind  from  the  contnt  and  contempo- 
ruteoos  and  antecedent  history. 

Office  ~  right  to  resign. 

6.  An  officer  may  resign  his  office  at 
any  time  unless  restrained  by  constitu- 
tional or  statutory  provisions. 

[See  22  R.  a  L.  666.] 
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—  meaning  of  **his  office.*' 

7.  The  use  of  the  pronoun  "his"  in 
a  statute  creating  the  office  of  recorder 
of  a  municipality,  and  providing  that 
the  incumbent  shall  not  be  eligible  to 
any  other  office  during  tiie  term  of  "his 


office  as  recorder,"  does  not  make  the 
office  subject  to  the  control  of  the  in- 
cumbent 80  tiliat  he  may  relinquish  it  by 
resignation  before  the  term  ends,  and 
make  himself  eligible  to  another  office. 


Error  to  the  Superior  Court  for  Clai'ke  County  (Cobb,  J.)  to  review  a 
judgment  of  ouster  in  a  quo  warranto  proceeding  requiring  respondent 
to  show  cause  why  he  shoudd  not  be  ousted  from  the  office  of  civil  service 
commissioner,  and  the  office  declared  vacant.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Blanton  Fortson,  Thoraius    city  for  a  term  expiring  July  1, 1919, 


J.  Shackelford,  and  F.  C.  Shackelford, 

for  plaintiff  in  error: 

If  for  any  cause  plaintiff  in  error  had 
been  removed  from  this  office,  his  term 
of  office  would  have  expired,  and  he 
could  then  have  held  any  other  office  in 
the  city  government  to  which  he  might 
have  been  elected. 

Barnum  v.  Oilman,  27  Minn.  466,  38 
Am.  Rep.  304,  8  N.  W.  375;  29  Cyc. 
1396;  Thomas  v.  Owens,  4  Md.  189. 

Mr.  Wolver  M.  Smith,  for  defendants 
in  error: 

Plaintiff,  in  error  was  disqualified 
from  holding  any  other  office  in  the  city 
of  Athens  for  the  term  for  which  he 
was  elected  recorder  (one  year  from  his 
election,  July  10,  1918). 

29  Cyc.  1395F;  Crovatt  v.  Mason, 
101  Ga.  246,  28  S.  E.  891;  McWilliams 
V.  Neal,  130  Ga.  786,  61  S.  E.  721,  14 
Ann.  Gas.  626. 

An  officer  may  become  possessed  of 
an  office  "although  he  has  failed  to  take 
the  official  oath,  or  to  give  the  official 
bond.  In  such  a  case  his  acts  show  his 
acceptance.  And  acceptance  of  an  office 
may  always  be  shown  by  proof  of  the 
acts  of  the  person  chosen  to  fill  it. 

Throop,  Pub.  Off.  §  164;  Gunn  v. 
Tackett,  67  Ga.  725;  Stephens  v.  State, 
106  Ga.  116.  32  S.  E.  13;  Ledbetter  v. 
State,  2  Ga.  App.  631,  68  S.  E.  1106. 

Gilbert,  J.,  delivered  the  opinion 
of  the  court: 

Tuck  et  al.,  citizens  and  taxpayers 
of  the  city  of  Athens,  instituted  quo 
warranto  proceedings,  alleging  that 
H.  J.  Rowe,  who  was  elected  by  the 
mayor  and  coundl  of  said  city  on 
August  7,  1918,  a  member  of  the 
civil  service  commission  of  said  city 
for  a  term  of  six  years,  was  dis- 
qualified to  hold  that  office,  because 
at  the  time  of  his  election  thereto  he 
was  the  duly  elected  recorder  of  the 


and  that  the  act  creating  the  office 
of  recorder  provided  that  the  person 
holding  that  office  should  be  in- 
eligible to  hold  any  other  municipal 
office.  The  prayer  is  that  Rowe 
be  required  to  show  cause  why 
he  should  not  be  ousted  from  the 
office  of  civil  service  commission- 
er, and  that  the  same  be  de- 
clared vacant.  Th^  respondent 
shows  by  his  answer  that  he  was 
first  elected  recorder  on  December 
5,  1917;  that  while  he  was  again 
elected  to  ttiis  office  on  July  10, 
1918,  he  continued  to  act  under  his 
first  election,  and  had  failed  to  quali- 
fy and  take  the  oath  as  required  by 
law,  or  to  accept  the  office  under  the 
election  of  July  19,  1918;  that  prior 
to  August  7,  1918,  he  had  tendered 
to  the  mayor  and  council  his  written 
resignation  of  the  office  of  recorder, 
which  had  been  accepted ;  and  that 
his  term  of  office  as  recorder  had  ex- 
pired. A  judgment  of  ouster  was 
rendered. 

The  distinguished  trial  judge  filed 
with  his  judgment  an  opini<Hi  cor- 
rectly stating  the  principles  which 
this  court  believes  to  be  controlling 
as  to  the  issues.  The  following  por- 
tion of  the  opinion  of  Judge  Cobb 
is  adopted  as  our  o\^ti  : 

"The  controlling  issue  in  this  case 
is ;  Was  the  respondent  eligible  to 
election  as  civil  service  commission- 
er during  the  period  from  July  10, 
1918,  to  July  10,  1919,  the  undis- 
puted fact  being  that  he  was  elected 
such  civil  service  commissioner  on 
August  7,  1918,  during  the  period 
named,  but  after  he  had  resigned 
the  office  of  recorder? 
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"It  has  been  the  established  policy 
of  the  law  since  the  foundation  of 
this  government  that  legislators  in 
office  should  not  be  elected  to  offices 
created,  or  offices  of  which  the  emol- 
uments have  been  increased  during 
the  time  that  such  legislators  were 
in  office.  This  policy  finds  expres- 
sion in  the  Constitution  of  the  Unit- 
ed States,  in  this  language:  'No 
Senator  or  Representative  shall, 
during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil 
office  under  the  authority  of  the 
United  States,  which  shall  have  been 
created,  or  the  emoluments  whereof 
shall  have  been  increased*  during 
snch  time.'  Hopkins's  Code,  §  6640. 
The  policy  of  iiie  law  as  expressed 
in  our  own  state  Constitution  is 
broader  in  prescribing  ineligibility 
to  office  than  that  in  the  Fedend 
Constitution.  The  language  of  our 
own  Constitution  is:  'Nori^aUany 
senator  or  repzesentative^  after  his 
qualification  as  such,  be  elected  by 
Uie  general  assembly,  or  appointed 
by  the  governor,  either  with  or  with- 
out the  advice  and  consent  of  the 
senate,  to  any  office  or  appointment 
having  any  emolument  annexed 
thereto,  during  tlie  time  for  which 
he  shall  have  been  elected.'  Hop- 
kins's Code,  §  6420.  The  evil  that 
was  intended  to  be  remedied  by  the 
provisions  in  the  two  Constitutions 
above  quoted  was  to  prevent  a  leg- 
islator in  office  from  using  the  en- 
vironment, influence,  and  prestige 
of  the  office  which  he  held  to  create 
for  his  benefit  another  office,  or  to 
increase  for  his  benefit  the  emolu- 
ments of  an  existing  office.  A  simi- 
lar policy  is  found  in  our  statute  in 
reference  to  municipal  officers,  and 
the  statute  extends  the  policy  of  the 
law  broader  than  the  constitutional 
provisions.  The  statutes  of  this 
state  provide  that  'councilmen  and 
aldermen  of  the  towns  and  cities  of 
this  state  shall  be  incompetent  to 
hold,  except  in  towns  of  less  than 
two  thousand  inhabitants,  any  other 
municipal  office  in  the  said  towns 
and  cities  during  the  term  of  office 
for  which  they  were  chosen ;  provid- 
ed, nothing  herein  shall  render  them 
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ineligible  to  be  elected  during  said 
term,  to  serve  in  a  term  immediately 
succeeding  said  term;  but  nothing 
in  this  section  shall  apply  to  any 
municipal  office  which  is  filled  by 
appointment  of  the  mayor.'  Hop- 
kins's Code,  §  886. 

"The  provision,  in  the  Act  of  1918 
creating  the  office  of  recorder  (Acts 
1913,  p.  499,  §  5),  that  the  recorder 
should  not  'be  eligible  to  any  other 
office  in  the  city  of  Athens  during 
the  term  of  his  office  as  recorder,'  is 
in  line  with  the  established  policy 
referred  to  in  the  constitutional  and 
statutory  provisions  above  referred 
to.  The  statute  in  reference  to 
councilmen  and  aldermen,  above  re- 
ferred to,  was  under  construction  in 
the  case  of  Crovatt  v.  Mason,  101 
Ga.  246,  28  S.  E.  891,  and  it  was 
there  held  that  a  charter  of  a  mu- 
nicii)al  corporation  providing  that 
'the  mayor  and  aldermen  sha^U  hold 
their  offices  for  two  years,  or  until 
their  successors  are  elected  and  qual- 
ified,' fbces  the  terms  of  such  officers 
at  two  years.  The  term  of  one  of 
such  officers  is  not  reduced  or 
changed  by  his  resignation  of  the 
office  and  ttie  election  of  his  succes- 
sor before  the  expiration  of  two 
years  from  the  beginning  of  such 
term.  It  seems  that  this  decision 
is  controlling  in  principle  in  the 
present  case.  The  term  of  office  of 
the  recorder  is  one  ome.- 
year;  therefore  the  p*»i«mmio»- 
term  of  office  of  the 
respondent  as  recorder  was  from 
July  10,  1918,  to  July  10,  1919,  and 
his  term  could  not  be  reduced  by 
his  voluntary  resignation,  effective 
either  August  7, 1918,  or  September 
1,  1918.  It  is  contended,  however, 
that  the  act  creating  the  office  of 
civil  service  commissioner  was  not 
in  existence  at  the  time  of  the  i}as- 
sage  of  the  act  creating  the  office  of 
recorder,  and  therefore  that  the  of- 
fice of  civil  service  commissioner 
was  not  in  the  legislative  mind  as 
an  office  which  the  recorder  was  in- 
eligible to  hold  during  the  term  of 
his  office.  The  language  of  the  act 
creating  the  office  of  recorder  is  that 
the  recorder  shall  not  be  'eligible  to 
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— stMtate  creat- 

ina:  tueiiKibUiCr 
vacated  afllce< 


any  other  office  in  the  city  of  AUiens 
durinj:  the  tenn  of  his  office  as  re- 
corder.' This  language  is  broad 
enough  to  include 
not  only  offices 
which  were  then  in 
existence,  but  mu- 
nicipal offices  that  might  be  there- 
after created.  The  purpose  of  the 
ineligibility  provision  in  the  record- 
er's act  was  not  to  prevent  a  per- 
son from  holding  two  offices  at  the 
same  time,  but  its  purpose  was  to 
prevent  one  in  office  with  a  fixed 
term  from  holding  another  munici- 
pal office  during  that  term.  It  is 
also  contended  that  the  language  of 
the  ineligibility  clause  of  the  act 
creating  the  office  of  recorder  uses 
the  expression,  Oiis  office  as  record- 
er,'— the  contention  being  that  the 
use  of  the  personal  pronoun  Tiis* 
makes  the  office  subject  to  the  con- 
trol of  the  incumbent,  and  that  when 
he  relinquishes  his  office  by  resig- 
nation his  term  ends.  It  may  be 
that  resignation  ends  the  tenure,  but 
it  does  not  end  the  term.  The  term 
is  fixed  by  statute.  The  tenure  of 
the  office,  using  this  expression  as 
indicating  the  actual  holding  of  the 
office,  may  be  terminated  at  the  will 
of  the  incumbent.  But  I  think  that 
this  construction  places  too  much 
emphasis  on  the  use  of  the  personal 
pronoun  preceding  the  word  office. 
It  may  be  that  ihe  use  of  the  per- 
sonal pronoun,  which  is  common 
in  legislation  in  such  matters,  is  un- 
happy. Much  legislation  is  crude  in 
expression,  but  the  courts  must  de- 
matntM-  termine  the  legisla- 

eoBBtrnetioa-  tivc  mind  from  the 
wi.at«oaid«««d.  context  and  contem- 
poraneous and  antecedent  history. 
The  use  of  the  personal  pronoun  in 
legislation,  as  it  appears  in  tiie  act 
under  consideration  and  in  similar 
acts,  must  be  treated  as  impersonal, 
if  there  can  be  such  a  thing  as  the 
impersonal  use  of  a  personal  pro- 
noun. Of  course,  the  particular  in- 
dividual who  might  hold  the  legis- 
tive  office  is  never  in  the  legislative 
mind.  If  the  ineligibility  clause  is 
construed  to  mean  that  the  recorder 
may  at  any  time  resign  his  office  as 


recorder  and  accept  another  office 
then  l^e  general  assembly  has  done 
a  vain  thing;  for  no  legislation  was 
necessary  on  this  subject.   Any  of- 
ficer may  resign  his 
office  at  any  time, 
unless  restrained  by 
constitutional  or  statutory  provi- 
sions ;  and  for  the  legislature  simply 
to  declare  that  the  recorder  could  at 
any  time  resign  his  office  was  a  worfc 
of  supererogation,  for  this  right 
existed  independent  of  the  act  in 
question.  It  is  to  be  presumed  that 
the  legislature  intended  somethins: 
when  they  placed  this  provision  in 
the  act,  and  that  something  can  rea- 
sonably be  construed  to  be  only  that 
the  recorder  of  the  city  of  Athens 
shall  not  be  elected  to  any  ot^er  mu- 
nicipal office  during  the  time  fixed  as 
the  term  of  office  of  the  recorder. 
This  crudily  in  leg- 
islative   expression  uST^m^.^' 
should  not  lead  the 
courts  into  an  error  of  interpreta- 
tion which  will  entirely  defeat  the 
legislative  will. 

"It  is  further  contended,  as  the  re- 
spondent did  not  take  the  oath  of  of- 
fice upon  his  election  to  l^e  full  term» 
that  he  was,  on  the  date  of  his  resig- 
nation, simply  holding  over  until  his 
successor  was  elected  and  qualified. 
The  oath  of  the  office  recorder  had 
been  duly  administered  to  the  re- 
spondent when  he  was  elected  to  the 
unexpired  term,  and  the  failure  to 
administer  the  oath  upon  his  election 
to  the  full  term  was  a  mere  irregu- 
larity and  did  not 
interfere  with  his  .^"i^^^^J^" 
serving  under  his 
new  term,  especially  when  it  appears 
that  he  continuously  discharged  the 
duties  of  recorder 
and    received    the  ^Sh^J*"** 
compensation  fixed 
by  law  for  the  services  required  by 
him  as  a  public  officer.  It  does  not 
now  lie  in  his  mouth  to  say  he  has 
never  accepted  the  office  for  the  rea- 
son that,  through  oversight  or  in- 
advertence, the  mayor  failed  to  ad- 
minister the  oath  of  office  to  him. 
He  was  a  de  jure  officer,  it  is  true, 
holding  over.    Even  if  he  had  not 
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been  re-«Iected,  he  was  certainly  a 
de  facto  officer  as  to  the  full  term, 
ud  all  of  his  official  acts  were  valid, 
even  thougrh  he  had  taken  no  oath 
of  office  at  the  beginning  of  the  new 
term.  It  certainly  cannot  be  that 
the  mere  failure  of  a  public  officer 
to  take  the  oath  of  office  at  the  be- 
ginning of  a  term  which  he  is  ac- 
tually entitled  de  jure  to  serve,  and 
for  which  he  receives  compensation, 
Trill  have  the  effect  to  destroy  the 
provisions  of  an  act  providing  that 
daring  such  term  he  shall  not  be 
elected  to  another  office.  If  such  is 
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the  law,  the  entire  purpose  of  the 
genera]  assembly  may  be  defeated 
at  any  time,  by  an  incumbent,  who  is 
re-elected,  merely  failing  to  dis- 
charge a  duty  which  the  law  imposes 
upon  him,  to  take  an  oath  upon  the 
beginning  of  his  new  term.  This 
would  permit  an  officer  to  entirely 
defeat  the  legislative  will  and  take 
advantage  of  his  own  failure  of  of- 
ficial duty." 
Judgment  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Bra^natrm  of  one  office  as  afferring  eligibility  to  another  office  dimg  term 

of  ioniMr  office. 


L  Under  statute  or  conatitutiDn  declar- 
ing officer  "ineligible"  to  an- 
other ofiBce: 

a.  General  mie,  117. 

b.  Role  in  Indiana,  118. 

n.  Under  statute  or  coiutitation  forbid- 
ding officer  to  "hold  or  axereise"  an- 
other office,  119. 

in.  Under  statute  or  conatitntion  declar- 
ing officer  in^gible  "during  term 
for  which  elected"  to  another  office^ 
120. 

h  Under  atatute  or  con^Uution  HmeUtr- 
ing  officer  "tnBUgiKef*  to  onoNkn*  o/- 

fee. 

a.  General  nUe. 

Under  a  statute  or  constitutional 
provision  declaring  that  a  person  hold- 
insT  a  certain  office  shall  not  be  "eligi- 
ble" to  either  of  certain  other  offices, 
or  any  other  office,  it  is  generally  held 
by  the  courts  that  eligibility  will  be 
determined  as  of  the  time  of  election 
or  appointment,  bo  that  a  person  who 
at  that  time  has  resigned  the  first  of- 
fice is  eligible  to  the  second*  but  a  per- 
son who  does  not  resign  the  first  office 
before  election  or  appointment  to  the 
second  is  not.  Searcy  v.  Grow  (1860) 
15  Cal.  118;  State  ex  rel.  Nourse  t. 
Clarke  (1868)  3  Nev.  666;  People  v. 
Pardy  (1897)  154  N.  Y.  439,  61  Am.  St. 
E«p.  624,  48  N.  E.  821;  Re  Corliss 
(1876)  11  R.  I.  638,  23  Am.  Rep.  538; 
Bex  ex  lel.  ODonnell  v.  Broomfield 


(1903)  6  Ont  L.  Rep.  696. 2  Ont  Week. 
Rep.  295. 

In  Searcy  v.  Grow  (CaL)  supra, 
there  was  involved  a  provision  that 
"no  person  holding  any  lucrative  office 
under  the  United  States  or  any  other 
power  shall  be  eligible  to  any  civil 
ofiice  of  i^rofit  under  this  state."  The 
appellant  was  elected  to  the  ofiice  of 
sheriff  while  holding  the  office  of  post- 
master under  the  United  States,  but 
had  resigned  the  latter  oflke  at  the 
time  of  his  qualification  for  the  for- 
mer. The  court  held  the  appellant' to 
be  ineligible  on  the  ground  that  the 
disqualification  had  not  been  removed 
at  the  time  ot  the  election. 

In  State  ex  reL  Nourse  Clarke 
(1868)  8  Nev.  566,  the  controlling  pro- 
vision of  the  Constitution  was  to  the 
effect  that  "no  person  holding  any 
lucrative  office  under  the  government 
of  the  United  Stat^,  or  any  other 
power,  shall  be  eligible  to  any  civil 
office  of  profit  under  this  state."  Prior 
to  the  defendant's  election  to  the  office 
of  attorney  general  of  the  state  of 
Nevada  be  had  been  United  States 
district  attorney  for  the  state.  The 
day  before  the  election  the  defendant 
mailed  his  resignation  of  the  latter  of- 
fice to  the  President  of  the  United 
States.  The  court  held  that  the  mail- 
ing of  the  resignation  constituted  x 


Digitized  by 


Google 


118 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[5  A.L.R. 


lesral  resignation  from  the  Federal  of- 
fice, and  the  defendant  was  therefore 
eligible  for  election  to  the  state  office. 

In  People  v.  Purdy  (1897)  154  N.  Y. 
439,  61  Am.  St.  Rep.  624,  48  N.  E.  821, 
the  court  applied  a  provision  of  the 
town  law  (now  Town  Law,  §  81,  Mc- 
Kinney,  Consol.  Laws,  bk.  61,  p.  59), 
"No  trustee  of  a  school  district  shall 
be  eligible  to  the  office  of  supervisor 
of  any  town  or  ward  in  this  town."  A 
trustee  of  one  of  the  school  districts 
who  had  been  elected  supervisor  re- 
signed his  office  of  trustee,  and  quali- 
fied as  supervisor,  and  entered  on  the 
duties  of  that  office.  The  court  held 
that  eligibility  was  to  be  determined 
at  the  time  of  election,  and,  as  defend- 
ant had  not  at  that  time  resiflrned  the 
office  of  trustee,  he  was  not  entitled  to 
the  office  of  supervisor.  Attention  is 
called,  in  this  connection,  to  a  recent 
opinion  of  the  attorney  general  of  New 
York,  which  is  apparently  in  conflict 
with  the  foreffoins:  decision.  (1916) 
Ops.  Atty.  Gen.  179, 7  N.  Y.  Off.  Dept. 
R.  602. 

The  language  of  the  provision  in- 
volved in  the  case  of  Re  Corliss  (1876) 
11  R.  L  638,  23  Am.  Rep.  538',  was  that 
no  person  "holding,  an  office  of  trust  or 
profit  under  the  United  States  shall 
be  appointed  an  elector."  In  that  case 
it  appeared  that  a  commissioner  of  the 
United  States  centennial  commission 
was  chosen  an  elector.  On  a  question 
by  the  governor  of  the  state  addressed 
to  the  judges  of  the  supreme  court> 
as  to  whether  the  disqualification  of 
the  commiBBioner  for  the  office  of  elec< 
tor  was  removed  by  the  resignation 
of  the  said  office  of  commissioner,  the 
judges  replied:  "We  think  the  dis- 
qualification is  not  removed  by  the 
resignation  of  the  office  of  trust,  un- 
less the  office  is  resigned  before  the 
election.** 

In  Rex  ex  rel.  0*DonnelI  v.  Broom- 
field  (1903)  5  Ont  L.  Rep.  596,  the 
statute  under  consideration  provided 
that  "no  member  of  a  school  board 
for  which  rates  are  levied  .  .  . 
shall  be  qualified  to  be  a  member  of  the 
council  of  any  municipal  corporation.** 
The  respondent,  a  member  of  a  school 
board  for  which  rates  were  levied,  was 
elected  member  of  a  municipal  coun- 


cil. He  then  resigned  his  office  on  the 
school  board,  and  later  qualified  as 
a  member  of  the  municipal  council 
during  the  term  for  which  he  had  been 
elected  a  member  of  the  school  board. 
The  court  held  the  respondent  ineligi- 
ble for  the  office  of  member  of  the  mu- 
nicipal council  on  the  ground  that  the 
resignation  as  member  of  the  school 
board,  removing  the  ineligibility,  had 
not  been  effected  at  the  time  of  elec- 
tion, saying:  "At  the  time  of  the  elec- 
tion ,  .  .  the  respondent  was  a 
member  of  a  school  board  for  which 
rates  were  levied;  and  his  resigning 
from  that  position  subsequent  to  his 
election  as  a  county  council  or  will  not 
relieve  him  from  disqualification,  if 
he  were,  at  the  time  of  nomination, 
actually  disqualified.** 

In  Com.  ex  rel.  Cribbs  v.  Moore 
(1917)  255  Pa.  402,  100  Atl.  260,  it 
appeared  that  the  defendant,  who  had 
held  the  office  of  state  senator,  re- 
jiigned  that  office  and  was  subsequent- 
ly duly  elected  to  the  office  of  comp- 
troller within  a  year  from  his  resigna- 
tion of  the  office  of  state  senator,  but 
during  the  term  of  that  office.  It  was 
held  that  a  statute  providing  that  "no 
person  holding  office  under  .  . 
this  state  .  .  .  shall  be  eligible  to 
the  office  of  county  comptroller  during 
his  continuance  in  office  as  aforesaid 
nor  until  one  year  thereafter,"  had 
been  repealed  by  a  subsequent  act,  and 
defendant  was  therefore  eligible  to  the 
office  of  county  comptroller. 

h.  Auto  In  Indiana. 

In  Hoy  V.  State  (1907)  168  Ind.  506, 
81  N.  E.  509,  11  Ann.  Gas.  944,  there 
was  involved  a  statute  providing  that 
"no  officer,  employee,  agent,  or  servant 
of  any  corporation  .  .  .  having  any 
contract  with  such  city  shall  be  eligi- 
ble to  any  office  in  such  city."  It  was 
held  that  a  director  and  vice  president 
of  a  corporation  having  a  contract 
with  a  city,  who  had  been  elected 
councilman  of  the  said  city,  though  in- 
eligible at  the  time  of  election,  might 
remove  the  disability  by  resigning  his 
office  in  the  corporation  before  the 
commencement  of  the  term  of  office 
of  councilman.  The  court  said:  "It 
is,  however,  true  that  if  Daily  con- 
tinued to  be  an  officer  in  the  trust  corn- 
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pany  in  question  on  the  day  upon 
which  his  official  term  began,  he  would 
under  the  facts,  in  view  of  the  stat- 
ute, be  ineligible  or  disqualified,  and 
could  not  legally  be  inducted  into  or 
hold  the  office,  and,  as  there  was  no 
predecessor  filling  it,  a  vacancy  there- 
in would  have  necessarily  occurred,  to 
be  filled  as  provided  by  law.  But  cer- 
tainly it  was  within  his  power,  and 
was  his  unquestioned  right,  at  any 
time  between  the  day  of  his  election 
in  November,  and  the  beginning  of  his 
term,  to  resign  or  surrender  his  office 
in  the  trust  company,  and  thereby  re- 
move or  free  himself  of  the  disability 
in  question  before  the  commencement 
of  the  term  of  the  office  to  which  he 
had  been  elected.  That  this  would 
have  been  the  result  of  his  resigna- 
tion or  surrender  of  the  office  which 
he  hdd  in  the  trust  company  is  fully 
sustained  by  the  authorities." 

I/.  Under  sUitute  or  eorutiSiutUm  forbid- 
<UMir  officer  to  "hold  or  eaeerei»e'*  on- 
other  office* 

Under  a  statute  or  constitutional 
provision  prohibiting  the  holding  of 
two  offices  at  the  same  time,  or  f  orbid- 
£ng  a  person  holding  a  certain  of- 
fice to  hold  or  exercise  or  enjoy  either 
of  certain  other  offices,  or  any  other 
office,  the  prohibition  is  directed 
■gainst  the  "holding"  of  the  second  of- 
fice, so  that  a  person  becomes  eligible 
by  resigning  the  first  office  before  en- 
tering on  the  duties  of  the  second. 
United  States  v.  Harsha  (1899)  172 
U.  &  667,  43  U  ed.  666,  19  Sup.  Ct. 
Eep.  294;  Shepherd  t.  Sartain  (1913) 
186  Ala.  439,  64  So.  57;  State  ex  rel. 
Oakley  v.  Fowler  (1895)  66  Conn.  294, 
32  Atl.  162,  33  Atl.  1005;  People  ex  rel. 
Miller  v.  Mynderse  (1910)  140  App. 
Div.  789, 126  N.  Y,  Snpp.  198,  affirmed 
without  opinion  in  (1911)  201  N.  Y. 
524, 94  N.  E.  1098 ;  Com.  Pyle  (1862) 
18  Fa.  519;  De  Turk  v.  Com.  (1889) 
129  Pa.  151,  6  L.R.A.  858,  15  Am.  St 
Eep.  705,  18  Atl.  757. 

In  Shepherd  v.  Sartein  (1913)  185 
Ah.  439,  64  So.  57,  there  was  involved 
the  following  provision:  "The  per- 
sons who  are  ineligible  to  and  dis- 
qualified  for  holding  office  under  the 
aothority  of  this  state  are:  .  .  . 
(7)  No  person  holding  an  office  of 


profit  under  the  United  States  shall, 
during  his  continuance  in  such  office, 
hold  any  office  of  profit  under  this 
state."  The  contestant  at  the  time  of 
his  election  to  the  office  of  probate 
judge  was  holding  the  office  of  post- 
master under  the  United  States.  The 
court  held  that  this  subsequent  resig- 
nation of  tiie  office  of  postmaster  be- 
fore entering  on  the  duties  of  the  office 
of  probate  judge  sufficed  to  qualify 
him  for  the  latter  office. 

In  State  ex  rel.  Oakey  v.  Fowler 
(1895)  66  Conn.  294,  32  Atl.  162,  the 
statute  under  consideration  prescribed 
that  "no  selectman  shall  hold  the  office 
of  town  clerk,  town  treasurer,  or  col- 
lector of  town  taxes  of  the  same  town 
during  the  same  official  year.**  The 
defendant,  a  member  of  the  board  of 
selectmen,  was  elected  to  the  office  of 
collector  of  town  taxes.  He  resigned 
the  office  of  selectman,  and  accepted 
and  qualified  for  the  office  of  collector 
of  town  taxes  during  the  year  for 
which  he  had  been  elected  selectman. 
The  defendant  was  held  to  be  eligible 
to  tite  office  of  collector  of  town  taxes, 
the  court  saying:  "The  prohibition  in 
this  statute  se^s  directed  against 
the  holding  by  a  selectman,  at  the 
same  time  that  he  Is  a  selectman, 
either  of  the  other  named  offices.  It 
forbids  the  holding  of  incompatible  of- 
fices at  the  same  time,  rather  than 
creates  a  disability  for  a  certain 
period.  So  far  as  the  terms  of  this 
statute  extend,  if  one  who  had  been 
elected  a  selectman  should  resign  that 
office,  he  might  afterwards  enter  upon 
the  duties  of  either  of  the  other  offices, 
although  the  year  for  which  he  had 
been  elected  selectman  had  not  ended. 
When  the  disability  concerns  the  hold- 
ing of  the  office  merely,  it  is  not  a  dis- 
ability to  be  elected;  it  is  sufflciott  if 
the  disability  be  removed  before  the 
holding  begins." 

In  People  ex  rel.  Miller  v.  Myn- 
derse (1910)  140  App.  Div.  789,  126 
N.  Y.  Supp.  198,  affirmed  without  opin- 
ion in  (1911)  201  N.  Y.  624.  94  N.  E. 
1098,  under  the  village  law  (Village 
Law,  §§  42, 63,  McKinney,  Consol.  Laws, 
p.  29)  providing  that  "a  person  shall 
not  hold  two  village  offices  at  the  same 
time,  except  the  office  of  collector  and 
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police  constable,  etc.,"  the  court  held 
that  a  trustee  of  the  village  who  had 
been  elected  president  of  the  village 
was  eligible  to  hold  the  latter  office 
during  the  term  of  the  former  office, 
on  his  duly  resigning  the  office  of  trus- 
tee before  taking  up  the  duties  of  the 
office  of  president. 

In  Com.  V.  Pyle  (1852)  18  Pa.  619, 
it  was  provided  by  the  statute  under 
consideration  that  "no  person  (being 
a  stockholder  ...  in  any  bank 
.  .  .  shall  at  the  same  time  hold, 
exercise,  or  enjoy  the  office  of  notary 
public."  The  defendant  had  held 
shares  in  a  bank  in  his  own  right,  but, 
on  the  same  day  as  the  date  of  his 
commission,  had  transferred  them  to 
another  person  for  a  valuable  consid- 
eration. As  far  as  these  shares  were 
concerned,  the  court  held  defendant 
to  be  eligible  for  the  office  of  notary 
public,  saying;  '*A  man  may  hold  one 
office  after  he  has  been  chosen  to  an- 
other which  is  incompatible  with  it, 
without  thereby  forfeiting  either  of 
them,  provided  he  resigns  the  first 
before  he  enters  upon  the  duties  of 
the  last.'*  The  court,  however,  held 
him  ineligible  for  the  office  of  notary 
public,  on  the  ground  that  as  executor 
and  legatee  of  his  deceased  father  he 
had  come  into  control  of  the  latter's 
shares  in  the  bank. 

In  De  Turk  v.  Com.  (1889)  129  Pa. 
151,  5  L.R.A.  853,  15  Am.  St.  Rep.  705, 
18  Atl.  757,  there  was  involved  a  pro- 
vision of  the  Constitution  that  no  "per- 
son holding  or  exercising  any  office 
of  trust  or  profit  under  the  United 
States  shall  at  the  same  time  hold  or 
exercise  any  office  in  this  state  to 
which  a  salary,  fees  or  perquisites 
shall  be  attached."  The  plaintiff  in 
error,  while  holding  the  office  of  post- 
master under  Federal  appointment, 
was  elected  county  commissioner,  an 
office  of  the  state  to  which  a  salary 
was  attached,  and  qualified  and  en- 
tered on  the  duties  of  that  office.  He 
continued  to  exercise  the  duties  of 
postmaster  until  a  writ  of  quo  war- 
ranto was  ordered,  testing  his  right 
to  the  office  of  commissioner  under  the 
constitutional  provision.  Before  an 
answer  to  the  writ  was  filed  and  issue 
joined,  the  plaintiff  in  error  resigned 


the  office  of  postmaster.  The  court 
held  that  "his  formal  resignation  and 
complete  surrender  of  the  office  of 
postmaster  before  Issue  was  joined  on 
the  writ  placed  him  in  accord  with  the 
Constitution,  and  perfected  his  title  to 
the  office  of  county  commissioner." 

But  see  Bunting  v.  Willis  (1876)  27 
Gratt.  (Va.)  144,  21  Am.  Rep.  338, 
wherein,  under  a  similar  statute,  it 
was  held  that  resignation  of  the  Fed- 
eral office  after  the  term  of  the  state 
office  had  commenced  did  not  suffice 
to  perfect  title  to  the  latter  office,  an8 
appellant  was  therefore  incapable  of 
holding  it. 

In  United  States  v.  Harsha  (1899) 
172  U.  S.  567,  43  L.  ed.  556, 19  Sup.  Ct 
Rep.  294,  there  was  involved  an  act 
of  Congress  (8  Fed.  Stat  Anno.  2d 
ed.  p.  951)  which  provided  that  "no 
person  who  holds  an  office,  the  salary 
or  annual  compensation  attached  to 
which  amounts  to  the  sum  of  $2,500, 
shall  be  appointed  to  or  hold  any  other 
office  to  which  compensation  is  at- 
tached.*' At  the  time  this  provision 
was  enacted  the  defendant  held  the  of- 
fice of  clerk  of  the  circuit  court  of 
appeals  of  the  United  States,  paid  hy 
a  salary  of  $3,000  and  the  office  of 
clerk  of  the  circuit  court  of  the  United 
States,  paid  by  fees.  The  defendant 
offered  his  resignation  of  the  former 
office  before  the  passage  of  the  act, 
but  it  did  not  take  effect  until  after 
the  passage  of  the  act.  The  court  held 
that  the  act  of  Congress  did  not,  ex 
proprio  vigore,  create  a  vacancy  in  the 
office  of  tiie  clerk  of  the  circuit  court 
by  reason  of  the  fact  that  at  the  time 
of  its  taking  effect  the  then  lawful  in- 
cumbent of  that  office  was  also  holding 
the  office  of  clerk  of  the  circuit  court 
of  appeals,  and  that  defendant,  by  re- 
signing from  the  latter  office,  was 
eligible  to  retain  the  former  office. 

III.  Under  statute  or  constitution  deolof-* 
tng  officer  ineligible  "during  term  fof 
which  elected"  to  another  oflloe. 

In  cases  where  the  Constitution  or 
a  statute  provides  in  specific  terms 
that  a  person  holding  a  certain  office 
shall  not  be  eligible,  during  the  term 
for  which  he  was  elected  or  appointed 
to  said  office,  to  certain  other  offices, 
or  any  other  office,  the  courts  invaria- 
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bty  hoM  that  such  ineligibility  exists 
during  the  entire  period  for  which  the 
person  was  elected  or  appointed,  and 
is  not  affected  1^  resignation  of  the 
first  office. 

Calif omift.  —  Chenoweth  v.  Cham- 
bers (1917)  88  Cal.  App.  104. 164  Fao. 
428. 

Georgia. — Crovatt  v.  Mason  (1897) 
101  Ga.  246,  28  S.  £.  891.  And  see  the 
r^rted  case  (RowE  t.  TuCK,  ante, 
113). 

Indiana.— Waldo  v.  Wallace  (1869) 
12  Ind.  669;  Gulick  New  (1869)  14 
Ind.  93,  77  Am.  Dec.  49. 

Maryland. — Wachter  HcEvoy 
(1915)  126  Md.  899,  93  Atl.  987. 

Michigan. — Ellis  v.  Lennon  (1891) 
86  Mich.  468,  49  N.  W.  308. 

Minnesota. — State  ex  rel.  Childs  v. 
Satton  (1895)  63  Minn.  147,  30  L.R.A. 
630,  66  Am.  St  Rep.  469,  65  N.  W.  262. 

New  Jersey.— Weatcott  v.  Scull 
(lj»16)  87  N.  J.  L.  410,  96  AU.  407. 

New  Toriu — Forman  v,  Bostwick 
(1910)  139  App.  DiT.  883,  128  N.  Y. 
Supp.  1048. 

Washington. — State  ex  rel.  Chea* 
lander  v.  Carroll  (1910)  57  Wash.  202. 
106  Pac  748;  State  ex  rel.  Reynolds 
T.  HoweU  (1912)  70  Wash.  467,  126 
Pac  954. 

In  Chenoweth  Chambers  (1917) 
38  CaL  App.  104,  164  Pac.  428,  the 
court  applied  a  constitutional  amend- 
ment which  provided  that  "no  senator 
or  member  of  the  assembly  shall,  dur- 
ing the  term  for  which  he  shall  have 
been  elected,  hold  or  accept  any  office, 
trust*  or  employment  under  this  state : 
Provided,  tiiat  this  provision  shall  not 
»pplT  to  any  office  filled  by  Section  by 
^e  people."  It  appeared  that  the  peti- 
tioner was  elected  a  member  of  the 
assembly  for  a  term  of  two  years,  and 
entered  upon  the  duties  of  that  office. 
While  holding  tibat  office  he  was  ap- 
pofaited  auditor  of  the  state  board  of 
prison  directors.  Later,  and  just  be- 
fore the  constitutional  amendment  re- 
ferred to  took  effect,  the  petitioner  re- 
signed the  office  of  assemblyman.  On 
these  facts,  the  court  held  that  peti- 
tioiwr  was  not  eligible  to  the  office  of 
auditor  of  the  state  board  of  prison 
diiectors  after  the  taking  effect  of  the 
cMistitutional  amendm^t  and  during 


the  term  for  which  he  was  elected  to 
the  office  of  assemblyman,  saying:  "If 
the  section  applies  to  a  senator  or  as- 
semblyman whose  term  of  office  had 
not  expired  on  December  21,  1916 
[date  of  constitutional  amendment], 
we  do  not  think  that  petitioner  suc- 
ceeded in  evading  Its  force  by  his  res- 
ignation prior  to  December  2lBt;  for 
the  section  deals  with  a  fixed  period  of 
time,  to  wit,  the  'term*  of  the  officer, 
hnd  not  to  the  period  of  his  incum- 
bency." 

In  Crovatt  v.  Mason  (1897)  101  Ga. 
246.  28  S.  E.  891,  the  statute  under 
consideration  provided  that  "the  coun- 
oilmen  and  aldermen  of  the  towns  and 
cities  of  this  state  shall  be  incompe- 
tent to  hold,  except  in  towns  of  less 
than  two  thousand  inhabitants,  any 
other  municipal  office  in  said  towns  and 
cities  of  this  state  during  the  time  for 
which  they  were  chosen."  The  de- 
fendant was  elected  alderman  of  a  city 
of  two  thousand  or  more  inhabitants 
for  a  term  of  two  years,  and  qualified, 
and  was  filling  said  term  as  alderman, 
when  he  was  elected  to  the  office  of 
mayor  of  the  city.  The  defendant  then 
resigned  the  said  office  of  alderman, 
and  qualified,  and  assumed  the  duties 
of  fixe  office  of  m^or  during  the  two 
years  for  which  he  had  been  elected  to 
the  office  of  alderman.  On  the  fore- 
going facts,  the  court  held  defendant 
ineligible  to  the  office  of  mayor,  say- 
ing: "The  plain  meaning  of  the  Act 
of  1896  is  that  councilmen  and  alder- 
men of  all  cities  and  towns  in  this 
state  having  two  tiiousand  inhabitants 
shall  be  incompetent  to  hold  any  other 
municipal  office  in  such  town  or  city 
during  the  time  for  which  they  were 
chosen  such  councilmen  or  aldermen." 

In  Waldo  v.  Wallace  (1869)  12  Ind. 
669,  the  case  was  governed  by  a  pro- 
vision of  the  (Constitution  of  Indiana 
that  "no  person  elected  to  any  judicial 
office  shall,  during  the  term  for  which 
he  shall  have  been  elected,  be  eligible 
to  an  office  of  trust  or  profit  under  the 
state,  other  ttian  a  judicial  office."  The 
appellee  vns  elected  mayor,  a  judicial 
office  within  the  foregoing  provision. 
During  the  term  for  which  he  was 
elected  mayor,  he  resigned  that  office, 
and  was  elected  to  the  office  of  county 
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sheriff,  an  office  of  trust  or  profit  un- 
der the  state,  and  not  a  judicial  office. 
The  court  held  that  the  appellee  was 
ineligible  to  the  office  of  sheriff  dorinff 
the  term  for  which  he  was  elected 
mayor. 

In  Gulick  v.  New  (1859)  14  Ind.  93, 
77  Am.  Dec.  49,  the  court,  on  the  same 
facta  as  set  forth  in  Waldo  v.  Wallace 
(Ind.)  supra,  referred  to  the  decision 
in  that  case  with  approval,  sayinff: 
"The  facts  set  forth  bring  this  case 
within  that  of  Waldo  Wallace  (Ind.) 
supra;  and  that  case,  therefore,  deter- 
mines the  first  question  that  arises  in 
this,  namely,  that  Wallace,  the  person 
shown  by  the  record  to  have  been  the 
competitor  of  Gulick,  was  ineligible  to 
the  office  of  sheriff  at  the  date  of 
election." 

In  Wachter  t.  McEvoy  (1916)  125 
Md.  S99,  93  Atl.  987,  there  was  in- 
volved an  act  of  the  legislature  which, 
after  fixing  the  duration  of  the  term 
of  police  commissioners  of  Baltimore 
city  at  two  years  and  until  their  re- 
spective successors  are  appointed  and 
qualified,  declared:  "None  of  said 
commissioners  shall  be  eligible  to  an 
elective  or  appointed  office  during  the 
term  for  which  he  was  appointed." 
The  petitioner  was  appointed  and 
qualified  for  a  full  term  as  one  of  the 
police  commissioners  of  Baltimore 
city.  During  the  term  for  which  he 
was  appointed  he  resigned  the  said 
office  and  tendered  his  certificate  of 
candidacy  for  the  Republican  nomina- 
tion  for  the  office  of  mayor  to  the  city 
board  of  supervisors  of  elections.  The 
board  returned  the  certificate  to  the 
petitioner  on  the  ground  that  he  was 
ineligible  under  the  aforesaid  act  of 
the  legislature,  to  the  office  of  mayor. 
On  a  petition  for  the  writ  of  manda- 
mus to  compel  the  board  to  accept  the 
certificate  and  print  petitioner's  name 
on  the  ballot  to  be  used  at  the  election, 
the  court  upheld  the  decision  of  the 
board,  saying:  "The  term  for  which 
Mr.  McEvoy  was  appointed  was  for 
two  years.  That  term  was  not  ended 
by  his  resignation.  The  admitted 
facts  bring  him  within  the  disqualify- 
ing terms  of  the  statute.  The  office 
of  mayor  is  an  elective  office,  and  the 
petitioner  is  asking  to  become  a  can- 


didate for  the  office  of  mayor  'dtrring 
the  term  for  which  he  was  appointed' 
police  commissioner.  He  is,  therefore, 
ineligible  for  that  office  by  the  pkthi 
and  unambiguons  terms  of  the  act.  It 
is  earnestly  insisted  that  the  disquali- 
fication is  limited  to  the  term  of  actual 
service,  but  the  statute  does  not  so 
limit  it.  That  construction  would  be 
a  narrow  one,  and  would  fail  to  give 
any  effect  to  the  phrase,  'during  tlie 
term  for  which  he  was  appointed.'  If 
the  legislature  had  intended  to  limit 
tiie  disqualification  to  the  time  of  ac- 
tual service  or  to  the  period  of  ac- 
tual incumbency,  it  would  have  so 
stated,  and  not  have  used  the  language 
which  extended  the  disqualifications 
to  the  entire  period  of  the  petitioner's 
appointment  as  police  commissioner." 

In  Ellis  V.  Lennon  (1891)  86  Blicfa. 
468,  49  N.  W.  808,  there  was  Involved 
a  city  charter  providing  that  "no  al- 
derman shall  be  elected  or  appointed 
to  any  office  in  the  city  during  the  term 
for  which  he  was  elected  alderman," 
and  further  providing  that  "no  mem- 
ber of  the  common  council  shall,  dur- 
ing the  period  for  which  he  was  elect- 
ed, be  appointed  to  or  be  competent  to 
hold  any  office  of  which  the  emolu- 
ments are  paid  from  the  city  treas- 
ury." The  respondent  had  been  elect- 
ed alderman  of  the  city  for  a  term 
of  two  years,  and  was  ex  officio  a  mem- 
ber of  the  city  council  for  that  term. 
During  the  term  for  which  he  had  been 
elected,  he  resigned  his  office  of  al- 
derman, and  was  appointed  1^  the 
common  council  chief  of  police  of  the 
city.  The  court  held  the  respondent 
to  be  ineligible  to  the  office  of  chief 
of  police,  saying:  "Statutes  should  be 
so  construed  as  to  give  every  word 
and  phrase  used  its  common  and  ap- 
proved meaning.  If  it  was  the  inten- 
tion of  the  legislature  to  limit  the  pro- 
hibition to  the  term  of  actual  service, 
or  simply  to  make  members  ot  the 
council  or  aldermen  ineligible  to  other 
city  offices  during  the  term  of  aetnal 
service,  the  phrases,  'during  the  term 
for  which  he  was  elected,'  and  'during 
the  period  for  which  he  was  elected,' 
are  entirely  superfluous.  The  term  for 
which  respondent  was  elected  is  clear- 
ly defined  by  the  charter,  and  the  Ian- 
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sua^e,  the  terra  for  which  he  was 
elected.'  has  a  clear  and  well-defined 
meaning.  He  was  elected  to  serve  for 
two  years,  whether  he  served  that  time 
or  noL  The  lan£ruas:o  used  in  the  stat- 
ute fixes  the  period  of  his  ineligibility, 
and  excludes  a  construction  which 
would  have  attached  in  the  absence  of 
that  language." 

In  State  ex  rel.  Childs  v.  Sutton 
<189S)  63  Minn.  147.  30  L.R.A.  630, 
56  Am.  St.  Rep.  469,  65  N.  W.  262,  the 
court  applied  a  provision  of  the  Con- 
stitution of  the  state  of  Minnesota 
that  "no  senator  or  representative 
shall,  during  the  term  for  which  he  is 
elected,  hold  any  under  the  au- 
thority of  the  United  States,  or  the 
state  of  Minnesota,  except  that  of  post- 
master." The  respondent  was  elected 
to  the  office  of  representative.  During 
the  term  for  which  he  had  been  elected 
he  resigned  his  office  of  representative, 
and  was  Appointed  to,  and  entered  on 
the  duties  of,  the  office  of  inspector  of 
boilers,  an  office  held  under  the  an- 
thori^  of  the  state.  The  court,  order- 
ing a  judgment  of  ouster  against  the 
respondent,  said:  "The  respondent 
could  not  nullify  the  constitutional 
prohibitory  clause,  'during  the  time 
for  which  he  is  elected,'  by  his  resig- 
nation of  the  office  of  representative. 
The  time  for  which  he  was  elected  was 
the  entire  constitutional  term  of  two 
years,  and  whether  he  resigned  during 
that  time  or  not,  he  was  not  permitted 
to  hold  any  other  office  under  the  au- 
thority of  this  state  during  such  en- 
tire term."  In  so  holding,  the  court 
overruled  Bamum  v.  Oilman  (1881) 
27  Minn.  466,  88  Am.  Bep.  804,  8  N.  W. 
375,  arising  under  the  same  provision. 

Forman  V.  Bostwick  (1910)  139  App. 
DiT.  333,  123  N.  Y.  Supp.  1048,  arose 
under  a  statute  providing  that  "no 
member  of  the  common  council  of  any 
city  shall,  during  the  period  for  which 
he  was  elected,  be  capable  of  holding 
under  the  appointment  or  election  of 
the  common  council  any  office  the 
emoluments  of  which  are  paid  from 
the  city  treasury,  or  paid  by  fees  or 
ccHnpensation  directed  to  be  paid  by 
any  act  or  ordinance  of  the  connnon 
council."  The  respondent  was  elected 


aiderman  of  a  city  for  a  term  of  twomissioner. 


years,  and  as  alderman  was  ex  officio 
a  member  of  the  common  council. 
During  the  term  for  which  he  was 
elected  alderman,  the  respondent  re- 
signed the  said  office,  and  was  appoint- 
ed by  the  common  council  to  be  city 
judge  of  the  city,  and  assumed  the 
duties  of  that  office, — an  office  the 
emoluments  of  which  are  paid  from 
the  city  treasury.  On  the  foregoing 
facts,  the  court  held  the  respondent 
to  be  ineligible  for  the  office  of  city 
judge,  and  his  appointment  thereto  to 
be  illegal. 

In  Westcott  v.  Scull  (1915)  87  N.  J. 
L.  410,  96  Atl.  407,  there  was  applied 
a  statute  providing  that  no  member 
of  any  board  of  aldermen,  or  common 
council,  "during  the  term  for  which 
he  shall  have  been  elected  said  mem- 
ber, shall  be  eligible  for  election  or 
appointment  to  any  office  that  is  now 
or  hereafter  may  be  by  law  required 
to  be  filled  by  any  such  board,  coun- 
cil, committee,  or  body  of  which  he  is 
a  member."  It  appeared  that  a  mem- 
ber of  the  common  council  resigned 
.his  office,  and  was  at  once  elected  to 
fill  an  unexpired  term  in  the  council 
which  ran  longer  than  his  own.  The 
court  held  him  to  be  ineligible  under 
the  statute,.and  the  election  to  be  void. 

In  State  ex  rel.  Ghealander  v.  Car- 
toll  (1910)  67  Waidu  202, 106  Pac.  748, 
the  court  construed  the  charter  of  the 
city  of  Seattle,  providing  that  "no  per- 
son elected  or  appointed  to"  the  office 
of  civil  service  commissioner  of  the 
city,  "and  who  has  accepted  the  said 
office  and  entered  upon  the  duties 
thereof,  shall  ...  be  eligible  to 
any  other  office  in  the  city  during  the 
term  for  which  ho  was  so  elected  or 
appointed."  The  relator  was  appoint- 
ed to  the  office  of  civil  service  commis- 
sioner, and  accepted  and  entered  on 
the  duties  of  that  office.  He  then  re- 
signed the  office  of  civil  service  com- 
missioner, and  filed  in  the  city  comp- 
troller's office  a  written  declaration  of 
candidacy  for  the  nomination  to  the 
office  of  member  of  the  city  council. 
The  court  held  the  relator  to  be  in- 
eligible to  the  office  of  member  of  the 
city  council  during  the  term  for  which 
he  had  been  elected  civil  service  com-| 
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In  State  ex  rel.  Reynolds  v.  Howell 
(1912)  70  Wash.  467,  126  Fac.  954, 
there  was  involved  a  constitutional 
provision  that  "the  term  of  office  of 
all  superior  judges  in  this  state  shall 
be  four  years  and  until  their  succes- 
sors are  elected  and  qualified;"  and 
further  provided  that  "the  judges  of 
the  supreme  court  shall  be  ineligible 
to  any  other  office  or  public  employ- 
ment than  a  judicial  office  or  employ- 
ment during  the  term  for  which  they 
shall  have  been  elected."  It  appeared 
that  a  superior  court  judge  received  a 
nomination  for  governor  of  the  state. 
It  was  held  that,  although  the  four- 
year  period  of  the  term  of  superior 
court  judge  would  expire  before  the 
term  of  governor  commenced,  he  was 
ineligible  to  the  office  of  governor  dur- 
ing his  entire  term  of  superior  court 
judge  for  four  years  and  until  his 
successor  is  elected  and  qualified.  The 
court  said:  "It  was  conceded  at  the 


bar,  and  it  cannot  be  doubted,  that  a 
judge  cannot  qualify  himself  to  hoUd  am 
office  other  than  a  judicial  one  during 
his  elective  term,  by  resignation  or  any 
other  act  on  his  part." 

In  Com.  ex  rel.  Martin  v.  Corcoran 
(1899)  9  Kulp  (Pa.)  607,  it  appeared 
tiiat  a  member  of  a  council  of  a  third- 
class  city  resigned  his  office  and  was 
at  once  elected  by  the  council  to  fill 
a  vacancy  in  the  office  of  mayor  of  the 
city.  The  court  held  that  Ute  act  of 
the  legislature  prohibiting  "any  mem- 
ber of  a  council  of  any  city  to  be  eligi- 
ble to  any  oiUce,  employment,  or 
agency  directly  chosen  by  councils, 
during  the  term  for  which  he  shall 
have  been  elected,"  was  not  applicable 
to  cities  of  the  third  class,  and  that 
the  defendant  was  therefore  eligible 
to  the  office  of  mayor  during  the  term 
for  which  he  had  been  elected  city 
councilman.  B.  R. 


W.  R.  SULLIVAN  et  ai.,  Receivers  of  the  Georgia  &  Florida  Railway, 

V, 

H.  B.  CURLING,  Doing  BusineBS  under  the  Name  and  Slyle  of  Curling  Tie 

Company. 

Georgia  Supreme  Court— May  14,  1919, 

(_  Ga.  — ,  99  S.  E.  BS8.) 

Assignment  —  of  cause  of  action  for  tort. 

1.  A  chose  in  action  arising  from  a  tort  is  assignable  where  ft  involves, 

directly  or  indirectly,  a  right  of  property. 

(a)  Where  a  partnership  is  dissolved  and  one  partner  assigns  to  the 
other  all  of  his  right,  title,  and  interest  in  and  to  the  assets  of  the  partner- 
ship, the  assignee  may  institute  and  maintain  an  action  aginst  such 
tort-feasor  for  the  entire  damage  sustained  by  the  partnership.  The  as- 
signor is  not  a  proper  party  plaintiff  to  the  suit,  nor  is  it  proper  that  the 
suit  be  brought  in  the  names  of  both  partners  for  the  use  of  tiie  assignee. 

(b)  The  petition  was  not  subject  to  a  general  demurrer.  Whether  the 
petition  is  good  as  against  "appropriate  special  demurrer"  is  not  decided ; 
the  grounds  of  demurrer  not  being  stated. 

[See  note  on  this  question  beginning  on  page  180.]  ' 

Pleading  —  allegation  of  assignment. 

2.  An  allegation  in  a  petition  by  one 
m«nber  of  a  partnership  that  the  other 
member  thereof  sold  out  to  the  plaintiff 
"idl  of  his  right,  title,  and  interest  in 


and  to  the  assets  of  said  partnership, 
plaintiff  having  operated  the  business 
since  the  date  of  said  sale  under  a 
tradename,  and  being  the  sole  and  ex- 
clusive owner  of  all  of  tiie  aasets  <tf 
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the  firm/*  is  a  sufficient  allegation  of 
assignment  of  a  chose  in  action,  in  the 
absence  of  an  appropriate  special  de- 
moirer  and  aa  afirainst  a  general  de- 
Borrer  that  "plaintiffs  petition  sets 


forth  no  cause  of  action  which  would 
authorize  a  judgment  against  defend- 
ant." 

[See  21  R.  C.  L.  620.] 
(Fish,  Ch.  J.,  and  Beck,  P.  J.,  dissent.) 


Certification  by  the  Court  of  Appeals  for  a  determination  by  the  Su- 
preme Court  of  questions  arising  upon  writ  of  error  to  review  a  judg- 
ment of  the  City  Court  of  HazleHurst  in  plaintiff*s  favor  in  an  action 
brou^t  to  recover  damages  for  the  alleged  negligent  burning  and  de- 
sttuction  of  a  quantity  of  wood.  Affirmative  answers  returned. 
The  questions  certified  by  the    sets  forth  no  cause  of  action  which 


court  of  appeals  were  as  follows : 

"(1)  Is  a  chose  in  action,  founded 
upon  a  tort  which  involves  the  dam- 
age of  personal  property,  assigna- 
ble? 

"(a)  Where  the  petition  of  H.  B. 
Curling  shows  that  a  partnership, 
composed  of  himself  and  J.  H.  Mc- 
Lean, had  a  right  of  action  sounding 
in  tort  against  a  railroad  compimy, 
for  the  alleged  negligent  burning 
and  destruction  of  a  quantity  of 
wood  belonging  to  the  paitnership, 
and  stacked  upon  the  right  of  way 
of  the  railroad  company,  and  there- 
McLean  sold  to  Curling  'all  of 
his  right,  title,  and  interest  in  and 
to  the  assets'  of  the  partnership, 
and  the  business  was  thereafter  car- 
ried on  by  Curling  in  the  name  of 
the  'Curling  Tie  Company*  (the 
partnership  name) ,  as  a  tradename 
for  H.  B.  Cuiiing,  he  being  the  sole 
and  exclusive  owner  of  all  of  the  as- 
sets of  the  concern,  can  Curling  in- 
stitute and  maintain  an  action 
against  the  railroad  company  for  the 
entire  damage  sustained  by  the 
partnership  in  tiie  loss  of  the  wood, 
or  is  McLean  a  necessary  party 
plaintiff  in  the  suit,  or  should  suit 
have  been  brought  in  the  names  of 
both  Curling  and  McLean  for  the  use 
of  Curling? 

"(b)  Was  the  petition  in  this  re- 
spect good  as  against  general  de- 
murrer, or  was  it  subject  to  appro- 
priate special  demurrer? 

"(2)  If  the  right  of  action  was 
assignable,  did  the  petition  (in  the 
absence  of  an  appropriate  special 
demurrer,  and  as  against  a  general 
demurrer  that  'plaintiff's  petition 


would  authorize  a  judgment  against 
defendants')  show  such  an  assign- 
ment to  the  plaintiff  by  the  follow- 
ing allegation:  *0n  the  1st  day  of 
July,  1916,  the  said  J.  H.  McLean 
sold  out  to  H.  B.  Curling  all  of  his 
right,  titie,  and  interest  in  and  to 
the  assets  of  said  partnership ;  said 
Curling  Tie  Company  having  been 
operated  since  said  date  as  a  trade- 
name for  the  said  H.  B.  Curling,  and 
he  being  the  sole  and  exclusive  own- 
er of  all  of  the  assets  of  said  firm  T  " 

Messrs.  J.  W.  Qnincey,  L.  E.  Heath, 
J.  Mark  WUcoz,  and  S.  D.  Dell,  for 
defendants : 

PlaintifTs  petition,  in  order  to  be 
good  as  against  the  general  demurrer, 
must  allege  that  the  chose  in  action  was 
assigned  in  writing. 

Foster  v.  Sutlivo,  110  Ga.  297,  34  S. 
E.  1037;  Hartford  F.  Ina.  Co.  v.  Amos, 
98  Ga.  633,  26  S.  E.  675. 

A  right  of  action  arising  ex  delicto 
cannot  be  assigned  at  all,  but  must  be 
instituted  and  maintained  in  the  name 
of  the  party  or  parties  in  whom  the  title 
of  the  property  destroyed  was  vested 
at  the  time  of  its  destruction. 

Lowden  v.  Merchants  &  Mariners 
Transp.  Co.  20  Ga.  App.  283,  93  S.  E. 
46;  Gamble  v.  Central  R.  &  Bkg.  Ck>.  80 
Ga.  599,  12  Am.  St.  Rep.  276,  7  S.  E. 
315;  Marshall  v.  Means,  12  Ga.  67.  56 
Am.  Dec.  444;  Central  R.  &  Bkg.  Co.  v. 
Brunswick  &  W.  R.  Co.  87  Ga.  387,  13 
S.  E.  620;  Allen  v.  Macon.  D.  &  S.  R. 
Go.  107  Ga.  845,  33  S.  E.  696;  Turk  v. 
Cook,  63  Ga.  681;  Daniels  v.  Tarver, 
70  Ga.  206. 

Plaintiff's  right  of  recovery  is  con- 
fined to  the  allegations  of  negligence 
upon  which  recovery  is  sought. 

Atlantic  Coast  Line  R.  Co.  v.  Barton, 
14  Ga.  App.  160,  80  S.  E.  530,  4  N.  C. 
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C.  A.  998 ;  Atlantic  Coast  Line  R.  Co. 
V.  McElmurray  Bros.  14  Ga.  App.  196, 
80  S.  E.  680 ;  Central  of  Georgia  R.  Co. 
V.  Weathers,  120  Ga.  475,  47  S.  E.  956; 
Georgia  Brewing  Asso.  v.  Henderson, 
117  Ga.  480,  43  S.  E.  698;  Hudgins  V. 
Coca  Cola  Bottling  Co.  122  Ga.  696,  50 
S.  E.  974;  Western  &  A.  R.  Co.  v.  Brau- 
an.  123  Ga.  692,  61  S.  E.  650;  Augusta 
R.  &  Electric  Co.  v.  Weekly,  124  Ga.  384, 
52  S.  E.  444. 

Simply  showing  that  the  fire  was  dis- 
covered shortly  after  the  passing  of 
the  locomotive  does  not  raise  the  pre- 
sumption that  it  set  out  the  fire,  but 
the  fact  that  it  set  out  the  fire  must  be 
proved  by  the  plaintiff's  testimony,  and 
then,  and  not  until  then,  does  the  law 
presume  that  the  railroad  company  was 
negligent. 

Gainesville,  J.  &  S.  R.  Co.  v.  Edmond- 
son,  101  Ga.  747,  29  S.  E.  213;  South- 
ern R.  Co.  V.  Myers,  108  Ga.  165,  33  S. 
E.  917;  Smith  v.  Southern  R.  Co.  20 
Ga.  App.  609,  93  S.  E.  166;  Atlantic 
Coast  Line  R.  Co.  v.  McElmurray 
Bros.  12  Ga.  App.  233,  77  S.  E. 
2;  Savannah,  F.  &  W.  R.  Co.  v.  Fla- 
herty, 110  Ga.  335,  35  S.  E.  677,  7 
Am.  Neg.  Rep.  625;  Atlantic  &  B.  R. 
Co.  V.  Reynolds,  117  Ga.  47,  43  S.  E. 
456;  Atlanta  R.  &  Power  Co.  v.  John- 
son, 120  Ga.  908,  48  S.  E.  389;  Inman  v. 
Elberton  Air  Line  R.  Co.  90  Ga.  665, 
35  Am.  St.  Rep.  232,  16  S.  E.  958. 

Messrs.  Newtm  Gaskins  and  Mc- 
Donald &  Willingham,  for  plaintiff : 

The  petition  filed  in  this  case  with 
the  amendments  thereto  fully  set  out  a 
cause  of  action  against  the  defendants, 
and  entitled  plaintiff  in  Uie  lower  court 
to  a  recovery. 

Atkinson  v.  Dismuke,  11  Ga.  App. 
521,  75  S.  E.  835;  Central  R.  &  Bkg. 
Co.  V.  Fhinazee,  93  Ga.  488,  21  S.  E. 
66;  Macon  &  A.  R.  Co.  v.  Mayes,  49  Ga. 
366,  16  Am.  Rep.  678;  Singleton 
Southwestern  R.  Co.  70  Ga.  464,  48  Am. 
Rep.  674;  Chattanooga,  R.  ft  C.  B.  Co. 
V.  Liddell,  85  Ga.  482,  21  Am.  St  Rep. 
169, 11  S.  E.  868. 

The  evidence  was  sufficient  to  sup- 
port the  verdict. 

Munroe  v.  Baldwin,  145  Ga.  215,  88 
S.  E.  947;  Goodwyn  v.  Goodwyn,  20 
Ga.  600;  Chance  v.  Summerford,  25  Ga. 
662;  Greene  v.  Central  of  Georgia  R. 
Co.  130  Ga.  375,  60  S.  E.  861;  Tallulah 
Falls  R.  Co.  V.  Stribling,  20  Ga.  App. 
353,  93  S.  E.  161;  Southern  R.  Co.  v. 
Smith,  21  Ga.  App.  814,  95  S.  E.  328. 

The  charge  of  the  court  properly  sub- 
mitted the  contentions  of  the  parties. 

Macon,  D.  &  S.  R.  Co.     Joyner,  129 


Ga.  683,  69  S.  £.  902;  Atlanto  Consol. 
Street  R.  Co.  v.  Bagwell,  107  Ga.  157, 
33  S.  E.  191 ;  Central  of  Georgia  R.  Co. 
V.  McKinney,  118  Ga.  535,  45  S.  E.  430; 
Millen  &  S.  W.  R.  Co.  v.  Allen,  130  Ga. 
656,  61  S.  E.  541 ;  Cooley  v.  Bergstrom, 
3  Ga.  App.  496,  60  S.  E.  220;  Savannah 
Electric  Co.  v.  Jackson,  X32  Ga.  559,  64 
S.  E.  680;  Woodward  v.  Fuller,  145  Ga. 
252,  88  S.  E.  974. 

Gilbert,  J.,  delivered  the  opinion 

of  the  court : 

The  history  of  the  subject  of  as- 
signments of  rights  of  action 'be- 
gins with  the  legal  theory  that 
rights  of  action  cannot  be  as- 
signed at  all,  on  the  ground  that  one 
who  claims  as  the  mere  assignee  of 
a  right  of  action  must  fail  in  the  at- 
tempt to  enforce  the  right,  because 
he  is  not  in  privity  with  the  p^on 
against  whom  the  obligation  exists. 
In  the  course  of  ages  evolution  has 
wrought  changes,  and  the  changes 
have  wrought  some  confusion.  Mr. 
Street,  in  his  admirable  work  on 
Foundation  of  Legal  Liability  (voL 
3,  p.  86),  after  an  elaborate  and 
learned  discussion  of  the  subject  and 
its  history,  including  a  study  of  the 
writings  of  such  ancient  authorities 
as  Fleta  and  Bracton,  as  well  as 
later  writers,  including  Fitzherbert^ 
Blackstone,  and  Joshua  Williams,, 
arrives  at  the  conclusion  that  the 
following  demands,  claims,  and 
rights  of  action  are  assignable: 
"Causes  of  action  arising  from  the 
breach  of  contract  of  any  kind  (ex- 
cept the  breach  of  a  promise  to 
marry) ;  causes  of  action  arising 
from  torts  which  affect  the  estate 
rather  than  the  person  of  the  in- 
dividual who  is  injured.  Under  the 
latter  head  are  claims  arising  from 
tiie  carrying  away  or  conversion  of 
personal  proper^;  from  the  fraudu- 
lent misapplication  of  funds  by  the 
officer  of  a  bank;  from  negligent  or 
intentional  injury  done  to  personal 
property  or  upon  real  estate."  29 
Harvard  L.  Rev.  816 ;  30  Harvard  L. 
Rev.  449. 

There  are  two  sections  of  the 
Code  of  Georgia  dealing  with  the  as- 
signability of  choses  in  action,  and 
these  must  be  considered  in  connec- 
tion with  the  common  law  on  the 
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subjtet  Section  3653  of  the  Civil 
Code  provides  in  part:  "All  choses 
in  action  arising  upon  contract  may 
be  assigned  so  as  to  vest  title  in  the 
assignee." 

Obviously  the  codiiiera  who  pre- 
pared this  Code  had  in  mind  the 
ancient  rule  that  no  chose  in  action 
was  assignable,  and  their  purpose 
was  to  except  choses  in  action  aris- 
ing ex  contractu.  Authority  was 
del^^ted  to  them  to  prepare  a  Code 
"which  should,  as  near  as  practica- 
ble, embrace  in  a  condensed  form 
the  laws  of  Georgia,  whether  de- 
rived from  the  common  law»  the 
Constitution,  the  statutes  of  the 
state,  the  decisions  of  the  supreme 
court,  or  the  statutes  of  England  of 
force  in  this  state."  Since  in  this 
section  no  provision  was  made  for 
assigning  dioses  in  action  arising 
from  torts,  the  law  in  that  regard 
was  unaltco^d*  under  the  principle 
"Expressio  unius,  exdusio  alterius. 
Gamble  v.  Central  R.  &  Bkg.  Co.  80 
Ga.  595,  599.  600,  12  Am.  St.  Kep. 
276,  7  S.  E.  315.  Thus  the  law  re- 
mained until  the  adoption  of  the 
Code  of  1895.  The  rule  at  common 
law  was  that  "choses  in  action,  ex- 
cept negotiable  securities,  could  not 
be  assigned  so  as  to  cany  the  legal 
title;  and  in  a  court  of  law  any 
rights  in  them  acquired  by  other 
persons  than  the  owner  could  be 
enforced  only  in  his  name."  West- 
em  Nat.  Bank  v.  Maverick  Nat. 
Bank,  90  Ga.  342,  35  Am.  St.  Rep. 
210,  16  S.  E.  943 ;  East  Tennessee, 
G.  &  G.  R.  Co.  V.  Henderson,  1  Lea, 
1,  8;  Butler  t.  New  York  &  E.  R. 
Co.  22  Bart).  110. 

This  rule  of  the  common  law 
was  based  upon  principles  of  public 
policy  which  forbade  the  use  of  the 
machinery  of  the  courts  for  any  ac- 
tion which  savored  of  champerty 
and  maintenance.  In  the  Code  of 
1895,  §  3079,  it  is  provided  that  "a 
right  of  action  is  not  cissignable  if 
it  does  not  involve,  direcUy  or  in- 
directly, a  right  of  property ;  hence 
a  right  of  action  for  personal  torts 
or  for  injuries  arising  from  fraud 
to  the  assignor  cannot  be  assigned." 

This  Code  was,  as  a  whole,  enact- 
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ed  into  law  by  the  general  assembly, 
and  the  section  appears  in  the  Code 
of  1910  as  §  3655.  This  section  was 
derived  from  the  decision  in  the  case 
of  Central  R.  &  Bkg.  Co.  v.  Bruns- 
wick &  W.  R.  Co.  87  Ga.  388,  13  S. 
E.  620,  and  works  a  modification  of 
the  common  law  as  it  stood  in  this 
state  previously  to  that  time.  It  is 
to  be  assumed  that  none  of  the 
words  in  this  section  were  employed 
without  a  meaning.  It  had  been  the 
law  from  the  earliest  times  that  a 
chose  in  action  arising  out  of  tort 
was  not  assignable,  and  it  was  not 
necessary  to  enact  this  section  of 
the  Code  in  order  to  establish  that 
principle.  We  think,  therefore,  that 
when  the  legislature  said  that  "a 
right  of  action  is  not  assignable  if 
it  does  not  involve,  directly  or  in- 
directly, a  right  of  property,"  the 
converse  necessarily  follows ;  that  is, 
a  right  of  action  is  assignable  if  it 
does  involve,  directly  or  indirectly, 
a  right  of  property.  This  is  in 
harmony  with  the  rule  as  laid  down 
by  Mr.  Street,  as  stated  above,  and 
with  the  trend  of  modem  authority. 
Louisville  &  N.  R.  Co.  v.  Morse,  143 
Ga.  110,  84  S.  E.  428;  2  R.  C.  L. 
613,  614;  5  C.  J.  889.  §  55;  38  Cyc. 
463;  15  Enc.  PI.  &  Pr.  487  et  seg.; 
North  Chicago  Street  R.  Co.  v.  Ack- 
ley,  171  ni.  100,  44  L.R.A.  177,  49 
N.  E.  222;  Zabriskie  v.  Smith,  13 
N.  Y.  322,  64  Am.  Dec.  551 ;  Day- 
ton V.  Fargo,  45  Mich.  153,  7  N.  W. 
758 ;  Comegys  v.  Vasse,  1  Pet.  193, 
212,  7  L.  ed.  108,  116. 

In  the  case  of  Allen  v.  Macon,  D. 
&  S.  R.  Co.  107  Ga.  838,  845,  33  S. 
E.  696,  it  was  said  that  "a  claim  for 
damages  sustained  by  reason  of  a 
trespass  necessarily  is  one  arising 
ex  delicto,  and  therefore  is  not  legal- 
ly assignable  in  this  state." 

Without' ^cplanation,  it  would  ap- 
pear that  this  case  is  in  conflict  with 
the  conclusion  which  we  have 
reached  above.  We  find,  however, 
from  examination  of  the  original 
record  in  the  case,  that  the  petition 
was  filed  in  the  trial  court  in  the 
year  1893,  and  therefore  falls  in  the 
same  class  with  Gamble  v.  Central 
R.  &  Bkg.  Co.  and  Central  R.  & 
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Bkg.  Co.  V.  Brunswick  &  W.  R.  Co. 
supra ;  all  of  them  having  reference 
to  cases  instituted  prior  to  the  adop- 
tion of  the  Code  of  1895.  We  there- 
fore answer  the  first  question  pro- 
pounded by  the  court  of  appeals  in 

A».t«.meiit-  affirmative ;  that 

of  caiwe  of  IS,  such  a  chose  in 
•etio»  tor  tort.    ^^^^^  assignable. 

(a)  The  assignee  may  institute 
and  maintain  an  action  against  the 
defendant  tort-feasor  for  the  entire 
damage  sustained  by  the  partner- 
ship. The  assignor,  retiring  part- 
ner, is  not  a  proper  party  plaintiff 
to  the  suit;  and  it  was  not  proper 
that  the  suit  should  have  been 
brought  In  the  names  of  both  part- 
ners for  the  use  of  the  assignee. 
Civil  Code  1910,  §  5517,  provides: 
"An  action  for  a  tort  must,  in  gen- 
eral, be  brought  in  the  name  of  the 
person  whose  legal  right  has  been 
affected,  and  who  was  legally  inter- 
ested in  the  property  at  t^e  time  l^e 
injury  thereto  was  committed,  and 
against  the  party  committing  tLe  in- 
jury, either  by  himself,  his  servant, 
or  agent  in  his  employment." 

We  have  already  established  that 
rights  of  action  arising  in  tort, 
which  involve  directly  or  indirectly 
the  right  of  property,  are  assigna- 
ble. The  Code  section  which  we 
have  just  quoted  was  also  cited  in 
the  case  of  Willis  v.  Burch,  116  Ga. 
374,  375,  42  S.  E.  718,  which  was  a 
trover  suit;  and  the  conclusion  was 
drawn  therefrom  that,  if  the  legal 
right  or  title  to  the  property  was, 
at  the  time  of  its  conversion,  in  the 
plaintiffs,  action  should  have  been 
brought  in  their  names  alone,  and 
the  striking  of  them  as  plaintiffs 
from  the  petition  as  brought  would 
leave  no  cause  of  action  in  the  usee. 

We  have,  then,  to  deal  with  this 
situation :  The  chose  in  action  is  as- 
signable. It  has  been  assigned.  Suit 
cannot  be  brought  in  the  name  of  the 
nominal  plaintiff  for  the  benetit  of 
a  named  usee.  It  cannot  be  brought 
in  the  name  of  a  nominal  plaintiff, 
because  he  has  parted  with  his  right, 
title,  and  interest  in  the  subject- 
matter.  This  brings  us  face  to  face 
with  the  proposition  that  the  plain- 


tiff has  the  right,  title,  and  interest 
in  an  assignable  chose  in  action, 
which  is  intangible  property.  1 
Words  &  Phrases  2d  Series,  684; 
Wayne  v.  Hartridge,  147  Ga.  127, 
131,  92  S,  E.  937;  22  R.  C.  L.  66. 
And  under  our  Code,  wherever  there 
is  a  right  there  is  a  remedy.  To 
solve  the  difficulty  we  must  ''look 
diligently  for  the  intention  of  the 
general  assembly,  keeping  in  view 
at  all  times  the  old  law,  the  evil,  and 
the  remedy."  Civ.  Code,  §  4,  subpar. 
9.  We  will  therefore  consider  the 
Code,  §§  3653,  3655,  and  5517,  to- 
gether with  the  history  of  the  as- 
signability of  choses  in  action.  Out 
of  the  apparent  conflict  certain  prin- 
ciples are  obvious.  Originally  it  was 
essential  that  the  person  having  title 
at  the  time  of  injury  to  the  property 
should  bring  the  suit,  for  the  reason 
that  it  was  not  assignable.  As 
choses  in  action  became  assignable 
by  piecemeal,  the  rule  disappeared 
as  to  those  which  became  assignable. 
Under  the  provisions  of  our  first 
Code,  choses  in  action  arising  ex 
contractu  were  made  assignable,  and 
shortly  thereafter  this  court,  in  the 
case  of  Fountaine  v.  XJrquhart,  33 
Ga.  Supp.  184,  decided  that  the  as- 
signee could  maintain  his  action 
without  making  the  assignor  a  par- 
ty ;  and  again  to  the  same  effect  in 
Mordecai  v.  Stewart,  37  Ga.  879. 
See  also  Liverpool  &  L.  &  G.  Ins.  Co. 
V.  Ellington,  94  Ga.  785,  787,  21  S. 
E.  1006  (1) ;  Chicago  Cheese  Co.  v. 
Smith,  94  Ga.  663,  20  S.  E.  106;  15 
Enc.  PI.  &  Pr.  859,  and  note  2. 

As  we  have  shown,  until  1895  no 
choses  in  action  arising  ex  delicto 
were  assignable,  and  by  virtue  of 
the  principles  which  had  always  ob- 
tained such  a  suit  could  not  be  main- 
tained by  a  usee  or  by  a  nominal 
plaintiff  for  the  benefit  of  a  named 
usee.  Section  6517  of  the  Code  of 
1910  appeared  in  the  first  Code  (of 
1863),  and  has  been  brought  for- 
ward in  each  succeeding  Code.  It 
was  therefore  enacted  at  a  time 
when  choses  in  action  arising  ex 
delicto  were  not  assignable.  It  was 
merely  the  enactment  of  the  com- 
mon law  as  stated  by  Chitty.  1 
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Chitty,  PI.  90.  When  the  provisions 
of  S  3655  were  introduced  into  the 
Coofe,  §  5517  necessarily  became 
zDodifiea ;  otherwise  the  later  enact- 
ment would  be  inoperative  for  lack 
of  remedy.  After  §  3656  became 
law,  however,  there  were  still  some 
actions  arising  ex  delicto  which 
were  not  assignable,  to  wit,  all  such 
as  did  not  involve  directly  or  indi- 
rectly a  rijrht  of  property. 

The  conclusion  is  irresistible, 
when  we  consider  the  words  *'in 
general,"  found  in  §  5517,  that  the 
logical  and  proper  construction,  con- 
sistent with  the  history  and  with  all 
of  the  Code  sections  bearing  upon 
the  subject,  is  that  in  all  actions 
arising  ex  delicto,  not  involving  a 
right  of  property,  and  therefore  not 
assignable,  tiie  suit  must  be  brought 
by  the  party  who  suffered  the  in- 
jury or  tort,  and  that  in  such  a  case 
there  could  be  no  usee.  Where, 
however,  the  right  of  action  does  in- 
volve directly  or  indirectly  a  right 
of  property,  it  is  assignable,  and  the 
assignee  must  bring  the  suit  in  his 
own  name  without  joining  the  as- 
signor, which  is  the  same  rule  that 
obtains  in  regard  to  choses  in  ac- 
tion arising  ex  contractu.  1  Chitty, 
PL  99.  In  other  words,  as  soon  as 
the  general  assembly  made  a  cer- 
tain class  of  (dieses  in  action  as- 
signable, it  took  fjiis  class  out  of  the 
general  rule  mentioned  in  Code,  § 
5517,  and  the  rule  becanje  the  same 
as  already  existed  in  the  case  of 
dioses  in  action  arising  ex  con- 
tractu. In  both  cases  the  assign- 
ability determined  the  mode  of  pro- 
cedure. The  general  rule,  as  it  was 
at  common  law,  is  that  the  right  of 
action  at  law  is  vested  solely  in  the 
person  having  the  strict  legal  title 
and  interest  Civ.  Code,  §  5517; 
Hang  V.  Ril^,  101  Ga.  375,  40 
LJUL  244,  29  S.  E.  44, 16  Enc.  Fl. 
&  Pr.  484.  Title  is  determined  by 
assignability.  Reed  v.  Janes,  84 
Ga.  380,  390,  11  S.  E.  401 ;  Mitchell 
V.  Georgia  &  A.  R.  Co.  Ill  Ga.  760, 
771,  51  L.R.A.  622,  36  S.  B.  971. 

The  case  of  Willis  v.  Burch,  116 
Ga.  374.  42  S.  E.  718,  is  not  in  ac- 
.6  A.L.R.--9. 
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cord  with  the  conclusion  as  above 
stated.  It  will  be  observed,  however, 
that  this  case  was  a  decision  by  five 
justices,  and  is  not  binding,  espe- 
cially in  view  of  the  fact  that  it  is 
not  in  harmony  with  the  new  leg- 
islation introduced  into  the  Code  of 
1895. 

Nothing  ruled  in  the  case  of  Mc- 
Elmurray  v.  Harris,  117  Ga.  919,  43 
S.  E.  987,  necessarily  conflicts  with 
the  rule  which  we  have  herein  adopt- 
ed, as  it  developed  on  the  trial  of 
that  case  that  the  plaintiff  had  part- 
ed with  his  title  to  the  property 
sued  for  by  selling  it  to  a  third  par- 
ty. The  plaintiff  could  not,  there- 
fore, recover  in  his  own  name.  The 
verdict  in  his  favor  for  the  use  of 
his  vendee  was  allowed  to  stand, 
because  there  was  no  appropriate 
objection  made  on  the  trial. 

In  the  case  of  McEachem  v.  Ed- 
mondson,  122  Ga.  80,  49  S.  E.  798, 
the  statement  that  "the  rule  in  ac- 
tions ex  contractu  by  which  the 
name  of  tiie  original  plaintiff  may 
be  stricken,  and  the  cause  allowed 
to  proceed  in  the  name  of  t^e  usee, 
if  the  latter  has  a  legal  right  to 
maintain  the  suit,  .  .  .  does  not 
apply  to  actions  ex  delicto,"  was  not 
necessary  to  a  proper  decision  of 
that  case,  and  therefore  is  not  bind- 
ing. In  that  case  a  contract  conv^- 
ing  certain  timber  rights  had  been 
made;  the  grantee  sold  his  rights  to 
a  third  party,  after  which  the  orig- 
inal vendor  breached  the  contract  by 
refusing  to  allow  the  transferee  to 
cut  the  timber;  and  the  last  named 
sued  the  original  vendor  for  dam- 
ages. This  was  not  a  case  involving 
the  assignability  of  choses  in  action. 
The  cause  of  action  arose  after  the 
assignment  of  the  contract  in  re- 
gard to  timber.  The  expression  in 
the  case  of  Southern  B.  Go.  v.  Bar- 
rett, D.  &  L.  Co.  141  Ga.  584,  81  S. 
E.  863,  which  apparently  conflicts 
with  the  conclusion  at  which  we 
have  arrived,  is  not  really  a  ruling 
of  the  court.  It  expresses  a  doubt 
as  to  the  assignability  of  a  chose 
in  action  ex  ddicto,  but  that  ques- 
tion was  not  involved  in  tiie  case. 
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At  pagre  588  of  141  Ga.»  the  opinion 
stated  that  "it  was  not  even  dia- 
tinctiy  aliened  that  there  was  an  at- 
tempted assi^ment.  It  was  not  an 
instance  of  assignment  of  title  to 
property  with  the  incidental  right 
to  sue  for  it,  or  for  the  deprivation 
of  it" 

(b)  The  petition  was  grood  as 
against  a  general  demurrer ;  wheth- 
er it  is  good  as  against  "appropriate 
special  demurr^'  is  not  decided, 


the  grounds  of  demurrer  not  being 
set  out  in  tibe  certified  question. 

2.  The  second 
question     is     an-  fiiifAlSfrS'- 
swered  in  the  af-  MHivamant. 
firmative. 

AU  the  Justices  concur  except 
Fish,  Ch.  J.,  and  Beck,  P.  J.,  who 

dissent. 

Petition  for  rehearing  denied, 
June  14, 1919. 


ANNOTATION. 

Assignabflily  of  right  of  action  ex  delicto  for  injury  to  properly,  as  affected 

by  statute. 


It  was  a  principle  of  the  early  com- 
mon law  that  a  right  of  action  for  a 
tort  is  not  assignable.  This  principle 
rested  largely  upon  the  theory  that 
such  a  chose  in  action  was  not  surviv- 
able.  An  exception  was  at  an  early 
day  ingrafted  upon  this  common-law 
rule  by  the  Statute  of  4  Edw.  III.  chap. 
7,  which  permitted  the  survivorship 
of  certein  actions  ex  delicto  for  in- 
juries to  personal  property;  and  sur- 
vivorship was,  by  a  later  statute  (3  & 
4  Wm.  IV.  chap.  42),  prescribed  for  ac- 
tions ex  delicto  for  injuries  to  real 
property.  Zabriskie  v.  Smith  (1855) 
13  N.  Y.  822,  64  Am.  Dec.  551.  Thia 
^ception  that  was  thus  ingrafted 
upon  the  common-law  doctrine  of  non- 
assignability, making  actions  ex  de- 
licto for  injuries  to  property  assign- 
able, became  so  well  settled  that  it  has 
been  stated  to  be  the  general  rule  that 
actions  ex  delicto  for  injuries  to  prop- 
erty, as  distinguished  from  actions  ex 
delicto  for  injuries  to  the  person,  are 
assignable  (2  R.  C.  L.  p.  613.  §  20;  6 
C.  J.  889,  §  55),  and  this  undoubtedly 
is  supported  by  the  great  weight  of  au- 
thority; but  the  assignability  has  been 
denied.  McCormack  v.  Toronto  R,  Co. 
(1907)  IS  Ont.  L.  Rep,  656,  7  Ann.  Cas. 
500.  See  Stapp  v.  Madera  Canal  & 
Irrig.  Co.  (1917)  34  Cal.  App.  41,  166 
Fac.  823,  Infra,  and  Sullivan  v.  Curl- 
INO  (reported  herewith)  ante,  124. 

It  is  a  general  principle,  according 
to  the  weight  of  authority,  that  stat- 
utes making  actions  ex  delicto  survir- 
able  make  them  assignable.  This  prin- 


ciple relating  to  actions  ex  delicto 
generally  governs  actions  ex  delicto 
for  injuries  to  property,  and  where 
such  an  action  is  survivable,  either  by 
virtue  of  a  stetute  relating  to  actions 
ex  delicto  generally,  or  a  stetute  re- 
lating to  actions  ex  delicto  for  injnriea 
to  property,  it  is  assignable.  Dunshee 
v.  Stendard  Oil  Co.  (1914)  165  Iowa, 
625,  146  N.  W.  830;  Final  v.  Backus 
(1869)  IS  Mich.  218  (followed  In 
Brady  v.  Whitney  (1871)  24  Mich.  154, 
and  Grant  v.  Smith  (1872)  26  Mich. 
201)  as  interpreted  in  Dayton  v.  Fargo 
(1881)  45  Mich.  153,  7  N.  W.  758; 
Hansen  Mercantile  Co.  v.  Wyman,  P. 
ft  Co.  (1908)  106  Minn.  491,  21  L.R.A. 
(N.S.)  727,  117  N.  W.  926;  Babcock  v. 
Canadian  Northern  R.  Co.  (1912)  117 
Minn.  434,  ^36  N.  W.  275,  Ann.  Cas. 
1913D,  924 ;  Bultman  v.  Atlantic 
Coast  Line  R.  0>.  (1915)  103  &  C  512, 
88  S.  E.  279. 

Some  stetutes  make  elaims  assign- 
able generally.  Birch  v.  Metropoliten 
Elev.  R.  Co.  (1890)  15  Daly,  453,  8 
N.  Y.  Supp.  326,  seems  to  have  been 
decided  under  such  a  stetute. 

Claims  against  a  railroad  company 
for  damage  by  fire  were  made  assign- 
able by  stetute,  referred  to  in  South- 
em  R.  Co.  V.  Stonewall  Ins.  Co.  (1912) 
177  Ala.  327,  58  So.  318,  Ann.  Cas. 
1916A,  987. 

The  contemporary  stetute  should 
be  consulted  on  the  assignability  of 
actions  ex  delicto  for  injuries  to  prop- 
erty; this  note  deals  with  stetutes  only 
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80  far  as  they  have  been  the  subject 
of  judicial  notice. 

The  exception  lelating  to  actions  ex 
delicto  for  injuries  to  property  that 
haa  generally  been  held  to  exist  to  the 
c(Knmon-law  rule  of  nonassignability 
of  choses  in  action  has  not  been  rec- 
ognized in  all  cases,  but  the  action 
haa  been  held  assignable  by  virtue  of 
a  statute  expressly  making  an  action 
ex  delicto  for  violation  of  a  right  in 
property  assignable.  Stapp  v.  Madera 
Canal  &  Irrig.  Co.  (1917)  34  CaL  App. 
41,  166  Fac.  823.  holding  a  claim  for 
damages  caused  by  flooding  land  as- 
signable, without  assigning  or  trans- 
ferring title  to  or  possession  of  the 
proper^  damaged,  under  a  statute 
providing  that  "a  tiling  in  action  aris- 
ing out  of  the  violation  of  a  right  of 
property  or  out  of  an  obligation  may 
be  transferred  by  the  owner." 

See  Sullivan  v.  Cubltno  (reported 
herewith)  ante,  124. 

It  is  the  theory  of  some  cases,  that 
at  common  law  no  mere  right  of  ac- 
tion was  assignable  so  as  to  pass  the 
legal  right  to  the  assignee,  but  that 
vhea  it  affected  the  estate  of  the  as- 
signor, though  the  legal  right  still 
remained  in  the  assignor,  so  that  the 
action  must  be  prosecuted  in  his  name, 
tfae  court,  exercising  its  equity  powers, 
would  protect  the  rights  of  the  as- 
signee. A  Code  provision  that  every 
action  mnst  be  prosecuted  in  the  name 
of  the  real  party  in  Interest  makes  no 
change  in  the  asaignabili^  of  choses 
in  action,  but  does  authorize  the  ac- 
tion to  be  brought  in  the  name  of  as- 
signees in  the  ease  of  a  chose  in  action 
properly  assignable.  Hodgman  v. 
Western  R.  Corp.  (1852)  7  How.  Pr. 
(N.  T.)  492.  Nor  does  a  statutory 
pronsion  that  nothing  in  the  forego- 
ing provision  shall  be  deemed  to  auth- 
orize the  assignment  of  a  thing  in  ac- 
tion not  arising  out  of  contract,  in 
connection  with  the  foregoing  one  that 
an  action  shall  be  brought  in  the  name 
of  the  real  party  in  interest,  affect  the 
assignabili^  of  actions  ex  delicto. 
ZabrisUe  v.  Smith  (1855)  13  N.  T.  822, 
64  Am.  Dec.  B51 ;  Thurman  v.  Wells 
(1864)  18  Barb.  (N.  Y.)  500;  Butler 
T.  New  York  &  E.  R.  Co.  (1856)  22 
Birb.  (N.  T.)  110;  McArthnr  v.  Green 


Bay  &  M.  Canal  Co.  (1874)  34  Wis. 
152.  Under  this  theory,  where  the  ac- 
tion is  survivable  by  virtue  of  a  stat- 
ute, it  is  assignable,  and  this  assign- 
ability is  not  affected  by  a  statute  such 
as  the  above,  providing  that  "every 
action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as 
otherwise  provided  in  the  next  suc- 
ceeding section,  but  this  section  shall 
not  be  deemed  to  authorize  the  as- 
signment of  a  thing  in  action  not 
arising  out  of  a  contract."  Snyder 
V.  Wabash,  St.  L.  &  P.  R.  Co.  (1885) 
86  Mo.  613,  followed  in  Doering  v. 
Kenamore  (1885)  86  Mo.  588,  over- 
ruling Wallen  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  (1881)  74  Mo.  621;  Snyder 
V.  Wabash,  St.  L.  &  F.  R.  Go.  (Mo.) 
supra,  is  -  followed  In  Chouteau  v. 
Houghton  (1890)  100  Mow  406,  13  S. 
W.  877;  Reramers  v.  Remmers  (1908) 
217  Mo.  541, 117  S.  W.  1117,  and  Brown 
V.  Quincy,  0.  &  K.  C.  R.  Co.  (1917)  198 
Mo.  App.  71.  199  S.  W.  707.  i 

A  statute  making  an  absolute  as- 
signment of  a  chose  in  action  effectual 
in  law  to  pass  and  tr^sfer  the  legal 
right  to  snob  chose  in  action  from  the 
date  of  notice  given  to  the  debtor,  and 
all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good 
discharge  for  the  same  without  the 
concurrence  of  the  assignor,  does  not 
enlarge  the  class  of  things  lawfully, 
assignable,  but  has  to  do  only  with 
procedure.  McCormadc  v. -Toronto  R. 
Co.  (1907)  18  Ont  L.  Rep.  656,  7  Ann. 
Cas.  600.  i 

In  Zabriskie  v.  Smith  (N,  Y.)  supra, 
a  cause  of  action  for  deceit  was  held 
not  assignable.  The  court  makes  the 
test  of  assignability  whether  or  not 
the  cause  of  action  survives;  if  it  does 
not,  it  is  not  assignable;  if  it  does, 
it  is.  The  court  in  Fried  v.  New  York 
C.  R.  Co.  (1858)  25  How.  Pr.  (N.  Y.) 
285,  criticizes  the  conclusion  in  Za- 
briskie V.  Smith  (N.  Y.)  supra,  that 
the  action  for  deceit  is  not  assignable, 
and  states  that  the  statutes  of  New 
York  made  great  changes  in  the  rights 
and  liabilities  of  parties  with  refer- 
ence to  choses  in  action,  and  cites  a 
statute  as  follows:  "For  wrongs  done 
to  the  property,  rights  or  interests  of 
another,  for  which  an  action  might  be 
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maintained  against  the  wrongdoer, 
such  action  may  be  brought  by  the 
person  injured,  or.  after  his  death, 
by  hia  executors  or  administrators, 
against  such  wrongdoer ;  and  after  his 
death  against  his  executors  or  admin- 
istrators, in  the  same  manner  and  with 
the  like  effect  in  all  respects  aa  ac- 
tions founded  on  contract"  A  sab- 
sequent  section  of  the  statute  limits 
the  section  just  quoted  by  providing 
that  it  shall  not  extend  to  actions  for 
slander,  libel,  assault  and  battery,  or 
false  imprisonment,  nor  to  actions  on 
the  case  for  injuries  to  the  person  of 
tiie  plaintiff  or  to  the  person  of  the 
testator  or  intestate  of  any  executor 
or  administrator.  Under  this  statute, 
the  court,  in  the  Fried  Case,  states 
that  an  erroneous  conclusion  was 
reached  in  Zabriskie  v.  Smith.  It  was 
held  in  Fried  v.  New  York  C.  R.  Co. 
that  a  right  of  action  for  carelessly 
and  negligently  setting  fire  to  and 
burning  up  grass  and  fences  and  hay 
stacked  upon  a  farm  is  assignable. 

The  theory  of  the  foregoing  cases, 
that  the  assignability  of  an  action  ex 
delicto  for  injuries  to  property  is  de- 
termined by.  whether  or  not  it  survives, 
iwithout  reference  to  a  statute  provid- 
ing that  an  action  shall  be  brought  in 
the  name  of  the  real  party  in  interest, 
but  that  nothing  therein  contained 
shall  be  deemed  to  authorize  the  as- 
'signment  of  a  thing  in  action  not  aris- 
ing out  of  contract,  has  not  been  fol' 
lowed  in  all  cases.  But  it  has  been 
held  that  a  statute  providing  gener- 
ally for  the  survival  of  certain  ac- 
tions, which,  if  standing  alone,  might 
be  regarded  as  modifying  the  common- 
law  rule  so  that  all  rights  of  action 
which  survive  might  pass  by  assign- 
ment, will  not  be  held  to  have  this  ef- 
fect, where  another  statute  adopted 
at  the  same  time  provides  that  "every 
action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  except  as 
otherwise  provided  in  ...  (a  sub- 
sequent section)  but  this  section  shall 
not  be  deemed  to  authorize  the  assign- 
ment of  a  thing  in  action  not  arising 
out  of  contract."  Kansas  Midland  R. 
Co.  V.  Brehm  (1896)  54  Kan.  751,  39 
Pac.  690. 


'  An  action  against  the  railroad  com- 
pany for  the  destruction  of  property 
by  fire  negligently  set  by  it  was  held 
not  assignable  in  Kansas  City,  M.  &  0. 
R.  Co.  V.  Shutt  (1909)  24  Okla.  96, 138 
Am.  St.  Rep.  870,  104  Pac.  51,  20  Ann. 
Cas.  255.  Several  statutes  were  in- 
volved in  this  case.  It  seems  that 
statutes  the  same  as  those  involved  in 
Kansas  Midland  R.  Co.  v.  Brehm 
(Kan.)  supra,  and  also  an  additional 
statute  providing  that  "a  thing  in  ac- 
tion arising  out  of  the  violation  of  a 
right  of  property  or  out  of  an  obliga- 
tion may  be  transferred  by  tiie  owner; 
upon  the  death  of  the  owner  it  passes 
to  his  personal  representative  except 
where,  in  the  case  provided  by  law,  it 
passes  to  his  devisees  or  successors  in 
office."  It  was  urged  that  the  claim 
was  assignable  by  virtue  of  this  stat- 
ute, but  in  answer  to  this  contention 
the  court  states  that  when  this  stat- 
ute is  considered  in  connection  with 
tiie  provision  that  the  section  author- 
izing an  action  to  be  brought  in  tiie 
name  of  the  real  party  in  interest  shall 
not  be  deemed  to  authorize  an  assign- 
ment of  the  thing  in  action  not  arising 
out  of  a  contract,  the  contention  seems 
to  be  ill  founded. 

According  to  the  court  in  McCor- 
mack  v.  Toronto  R.  Co.  (1907)  13  Ont. 
L.  Rep.  656,  7  Ann.  Cas.  600,  the  su- 
preme court  of  Queensland  held  that 
a  right  to  recover  damages  for  injuries 
to  a  cargo  of  wool  sustained  in  a  col- 
lision was  a  legal  chose  in  action,  and 
assignable  ad  such,  under  a  statute 
such  as  that  set  out  in  the  McCormack 
Case  (Ont)  supra.  Upon  appeal  to 
the  privy  council,  in  King  v.  Victoria 
Ins.  Co.  [1896]  A.  C.  (Eng.)  250, 
the  Lords,  although  expressly  stating 
that  they  did  not  dissent  from  the 
view  taken  in  the  court  below  of  the 
construction  of  the  Judicature  Act 
with  reference  to  the  term  "legal  chose 
in  action,"  preferred  to  avoid  discuss- 
ing this  question,  which  is  stated  to  be 
not  free  from  difficulty,  and  sustained 
the  right  of  an  insurance  company 
which  had  paid  a  loss  for  injuries  to 
a  cargo  of  wool,  and  to  which  the  right 
to  recover  damages  therefor  had  been 
assigned,  on  the  "broader  and  simpler 
ground  that  a  payment  honestly  made 
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by  insurers,  in  consequence  of  a  pol-  claim  made  under  the  policy^  which  en- 
x$  granted  by  them  and  in  satisfac-  titles  the  insurers  to  the  remedies 
tioD  of  a  claim  by  the  insured,  is  a    available  to  the  insured.*'    W.  A  E. 


DAVID  M.  RUBIN  et  aL 
■  V, 

EKIK  P.  STRANDBERG.  Jr..  Appt. 

intnoiM  Supreme  Court— April  IS,  1010. 

(288  lU.  64,  122  N.  E.  808.) 

Infant  —  ratification  —  igrnorance  of  rights. 

1.  Ignorance  of  his  legal  right  to  disaffirm  at  the  time  a  minor  who 
bas  attained  full  age  makes  a  payment  upon  a  contract  made  during 
nunority  does  not  prevent  the  payment  from  being  a  ratification  of  the 
contract. 

ISee  note  on  this  quesHon  beginning  on  page  137.] 

—  Tight  to  disaffirm  contract  ity»  and  he  may,  by  acts  recognising  Ihe 

2.  A  minor  may  disaffirm  a  contract  contract  after  bec<»ning  of  age^  nti^ 

made  by  him  during  minority,  within  a  it. 

reasonable  time  after  attaining  major-       [See  14  R.  C.  L.  236,  247.] 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court,  First 
District,  Second  Branch,  reversing  a  judgment  of  the  Superior  Court 
for  Cook  County  (Foell,  J.)  in  favor  of  defendant  on  his  cross  bill,  in  an 
action  brought  to  annul  and  remove,  as  a  cloud  upon  title  to  certain  lands, 
a  contract  between  defendant  and  complainants  to  purchase  real  estate. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joel  C  Carlson,  for  appellant:  i^,  as  existed  at  the  time  the  contract 
An  infant  may  diaafi^rm  any  contract    was  made,  the  alleged  ratification  is 


made  by  him  during  minority,  within 
a  reasonable  time  after  attaining  full 
age,  and  four  months  i^ter  reaching 
majorily  is  a  reasonable  time  in  whi^ 
to  disaffirm. 

Heinz  v.  Baldwin  County  Coloniza- 
tion Co.  195  III.  App.  265;  Rapid  Tran- 
sit Ijmd  Co.  V.  Sanford,  —  Tex.  Civ, 
App.  — ,  24  S.  W.  587;  Blankenahip  v. 
Stout,  26  111.  132 ;  Tunison  v.  Chamblin, 
88  la  378;  Eeil  v.  Healey,  84  III.  104. 

In  order  to  constitute  a  ratification 
of  acts  done  in  infancy,  the  act  relied 
upon  as  a  ratification  must  be  per- 
formed with  a  full  knowledge  of  its 
consequences,  and  with  the  express  in- 
tent to  ratify  what  is  known  to  be  void- 
able. 

Coe  V.  Moon,  260  111.  76,  102  N.  E. 
1074. 

Where  the  same  lack  of  knowledge 
aists  at  the  time  of  an  alleged  ratifica- 
tion of  a  contract  made  during  minor- 


held  to  be  a  part  of  the  original  trans- 
action and  is  ineffectual. 

Ibid.;  Sayles  v.  Christie,  187  111.  420, 
68  N.  E.  480;  McCarty  v.  Carter,  49  HI. 
53,  95  Am.  Dec.  572;  Davidson  v. 
Young,  38  111.  146;  Rapid  Transit  Land 
Co.  V.  Sanford,  —  Tex.  Civ.  App.  — ,  24 
S.  W.  587. 

There  can  be  no  ratification  without 
intelligent  action  as  to  the  law,  as  well 
as  facts,  and,  accordingly,  if  a  man  does 
not  know  that  he  has  a  right  to  disaf- 
firm a  contract  made  in  infancy,  no  act 
with  reference  to  that  contract  may 
charge  him  as  by  ratification. 

Hammon,  Contr.  p.  262;  Sayles  v. 
Christie,  187  111.  420,  68  N.  E.  480; 
Harmer  v.  Killing,  6  Esp.  103 ;  Tucker 
V.  Moreland,  10  Pet.  76,  9  L.  ed.  352; 
Burdette  v.  Williams,  30  Fed.  697;  Fet- 
row  V.  Wiseman,  40  Ind.  148 ;  Thing  v. 
Libbey,  16  Me.  55;  Trader  v.  Lowe,  45 
Md.  1;  Baker  v.  Kennett,  54  Mo.  82; 
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Bresee  v.  Stanly,  119  N.  C.  278,  25  S. 
E.  870;  Turner  v.  Gaither,  83  N.  C.  357, 
35  Am.  Rep.  574;  Hinely  v.  Margaritz, 
3  Pa.  St.  428;  Curtin  v.  Patton,  11  Serg. 
&  R.  305;  Norris  v.  Vance,  37  S.  C.  L. 
(3  Rich.)  165;  Reed  v.  Boshears,  4 
Sneed,  118;  Goe  V.  Moon,  26U  III.  76, 102 
N.  E.  1074. 

The  executed  contracts  of  an  infant 
are  valid  and  operative  until  disaf- 
firmed, while  his  executory  contracts 
are  invalid  unless  be  ratifies  them. 

Hanimon,  Contr.  pp.  262,  255. 

The  infant  may  recover  back  money 
paid. 

Heinz  v.  Baldwin  County  Coloniza- 
tion Co.  195  111.  App.  265 ;  Coe  v.  Moon, 
260  IlL  76,  102  N.  E.  1074;  Bennett  v. 
McLaughlin,  13  III.  App.  349;  Rapid 
Transit  Land  Co.  v.  Sanford,  —  Tex. 
Civ.  App.  — ,  24  S.  W.  587. 

All  p^ments  under  the  contract  were 
made  by  the  minor. 

Harms  v.  McCormick,  132  111.  105,  22 
N.  E.  611;  Gautzert  v.  Hoge,  73  UL  30. 

Messrs.  H.  J.  Rosenberg,  Louis 
Becker,  and  Irving  Zimmerman,  for 
appellees : 

The  acts  of  an  infant  after  minority 
must  be  viewed  in  the  light  of  actual 
knowledge  as  to  tiie  right  to  disaffirm; 
if  such  acts  would  amount  to  a  ratifica- 
tion if  the  infant  had  actual  knowledge 
of  the  law,  ignorance  of  his  legal  right 
to  disaffirm  will  not  change  the  effect  of 
such  acts. 

1  Whart.  Contr.  §  67;  American 
Mortg.  Co.  V.  Wright,  101  Ala.  658.  14 
So.  399;  Bestor  v.  Hickey,  71  Conn.  181, 
41  Atl.  666;  Morse  v.  Wheeler,  4  Allen, 
670;  Anderson  v.  Soward,  40  Ohio  St. 
326,  48  Am.  Rep.  687;  Ring  v.  Jamison, 
66  Mo.  424,  2  Mo.  App.  684. 

Where  an  infant  after  arriving  of 
age,  with  full  knowledge  of  the  facts, 
takes  the  benefits  of  a  contract  entered 
into  during  minority  and  performs  acta 
in  emcution  of  said  contract,  he  there- 
by ratifies  such  contract. 

Sayles  v.  Christie,  187  111.  420,  68  N. 
E.  480;  Barlow  v.  Robinson,  174  111. 
317,  61  N.  E.  1046;  Davison  v.  Young, 
38  111.  146;  Penn  v.  Heisey,  19  lU.  295. 
68  Am.  Dec.  597;  Dewey  v.  Burbank, 
77  N.  G.  259;  Lacy  v.  Pixler,  120  Mo. 
383.  26  S.  W.  206;  Keegan  v.  Cox.  116 
Mass.  289;  Wilson  v.  Darragh^  55  Hun, 
606,  7  N.  Y.  Supp.  810;  Wheaton  v. 
East,  5  Yerg.  41,  26  Am.  Dec.  251; 
Henry  v.  Root,  33  N.  Y.  626. 

Where  the  contract  of  an  infant  calls 
for  the  performance  of  a  series  of  acts, 
a  portion  of  which  are  to  be  performed 
after  he  arrives  at  maturity,  and  if  the 


minor  after  arriving  at  maturity  con- 
tinues performance  of  the  contract,  he 
thereby  ratifies  the  same. 

1  Whart.  Contr.  §§  56,  58,  59;  For- 
syth V.  Hastings,  27  Vt.  646;  Miller  v. 
Sims,  20  S.  C.  L.  (2  Hill)  479;  Whit^ 
tinghara  v.  Murdy,  60  L.  T.  N.  S.  956. 

A  contract  to  purchase  property  upon 
instalments,  as  to  the  instalments  that 
have  been  paid,  is  deemed  an  executed 
contract  and  cannot  be  recovered  by 
the  minor  upon  repudiation  of  the  con- 
tract after  arriving  at  his  majority. 

Rice  v.  Butler;  160  N.  Y.  678,  47 
L.R.A.  303,  73  Am.  St  Rep.  703,  65 
N.  E.  275. 

After  an  infant  has  ratified  a  con- 
tract made  during  minority,  he  cannot 
thereafter  disaffirm  same. 

Curry  v.  St  John  Plow  Co.  55  111. 
App.  82. 

An  infant  disaffirming  a  contract 
after  arriving  at  his  majori^  cannot 
recover  payments  made  thereunder  by 
persons  other  than  himself. 

Jennings  v.  Hare,  47  S.  C.  279,  25  S. 
E.  198;  Cohen  v.  Valley  Stream  Realty 
Co.  90  Misc.  843,  152  N.  Y.  Supp.  1075. 

Farmer,  J.,  delivered  the  opinion 
of  the  court: 

David  M.  Rubin,  Ike  Rubin,  and 
Jacob  L.  Rubin,  partners  engaged  in 
the  real  estate  business  in  Chicago, 
filed  their  bill  in  the  superior  court 
of  Cook  county  to  annul  and  re- 
move, as  a  cloud  upon  title  to  cer- 
tain lands  described,  a  contract  be- 
tween complainants  and  Erik  P. 
Strandberg,  Jr.,  and  in  the  alterna- 
tive that  Strandberff  be  required  to 
I>ay  the  amount  due  under  said  con- 
tract, and  that  upon  making  such 
payments  the  contract  be  reinstated 
and  declared  in  full  force  and  effect, 
and  for  other  relief.  Strandberg 
answered  the  bill  and  filed  a  cross 
bill.  After  answers  and  replications 
the  cause  was  heard  in  open  court, 
and  a  decree  entered  denying  the 
relief  prayed  in  the  original  bill  and 
dismissing  the  same,  and  granting 
the  relief  prayed  in  the  cross  bill. 
On  appeal  to  the  appellate  court  for 
the  first  district,  that  court  reversed 
the  decree  of  the  superior  court  and 
remanded  the  cause,  with  directions 
to  dismiss  the  cross  bill  and  to  grant 
the  prayer  of  the  original  bill.  The 
appellate  court  granted  a  certificate 
of   importance,    and  Strandberg 
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(hereafter  referred  to  as  defend- 
ant) has  prosecuted  a  further  ap- 
peal to  this  court. 

The  facts  out  of  which  this  liti- 
gation arises  are  as  follows: 

On  the  4th  of  March,  1915,  the 
Rubins  (hereafter  referred  to  as 
complainants)  entered  into  a  con- 
tract with  defendant  by  which  the 
former  agreed  to  sell,  and  the  latter 
to  purchase,  certain  lots  described 
in  the  contract,  situated  in  the  city 
of  C^cago,  for  the  sum  of  $6,600, 
to  be  paid  for  as  follows:  $1,000 
in  cash  on  the  date  of  signing  the 
contract;  the  balance  in  monthly 
instalments  of  $150  each,  payable 
the  4th  day  of  each  month  until  the 
balance  was  paid,  with  interest  at 
6  per  cent  per  annum  on  the  sum  re^ 
nmining  unpaid  from  time  to  time. 
The  contract  provided  that,  in  case 
of  the  failure  of  defendant  to  make 
either  of  the  payments,  the  contract 
should,  at  the  option,  of  complain- 
ants, be  forfeited,  and  defendant 
should  forfeit  all  payments  made 
hy  him,  and  they  should  be  retained 
by  complainants  in  liquidation  of 
damages  sustained  by  them,  and 
they  should  have  the  right  to  re- 
nter and  take  possession  of  the 
premises.  The  $1,000  cash  pay- 
ment appears  to  have  been  made; 
also  the  further  payments,  with  in- 
terest from  the  date  of  the  contract 
up  to  and  including  the  payment 
December  4,  1915.  The  aggregate 
amount  paid,  including  interest, 
was  $2,575. 

At  the  time  the  contract  was  en- 
tered into  defendant  was  a  minor. 
He  attained  his  majority  October  7, 

1915.  The  payments  made  in  No- 
vember and  December  were  made 
after  he  was  of  age.  No  payment 
was  made  in  January  or  February, 

1916,  but  on  the  4th  of  February 
defendant,  accompanied  by  his 
counsel,  tendered  back  to  complain- 
ants the  contract  for  the  purchase 
of  the  property,  togetiier  with  a 
quitclaim  deed  conveying  all  defend- 
ant's interest  therein  to  complain- 
ants, and  at  the  same  time  he  de- 
manded that  complainants  pay  back 
to  him  the  money  which  he  had  paid 


them  under  the  contract,  for  the 
reason  that  he  was  a  minor  under 
twenty-one  years  of  age  when  the 
contract  was  entered  into,  and  also 
because  he  claimed  complainants 
had  misrepresented  to  him  the 
property. 

Complainants  refused  to  pay  the 
money  back  or  receive  the  quitclaim 
deed  and  contract,  and  shortly 
thereafter  filed  their  bill  alleging 
defendant  had  made  all  paymente 
according  to  the  terms  of  the  con- 
tract up  to  and  including  the 
payment  due  December  4,  1916, 
together  with  interest,  which  pay- 
ments had  been  duly  credited  on 
the  contract,  and  that  he  had  de- 
faulted in  the  payments  due  Janu- 
ary 4  and  February  4,  1916,  re- 
spectively, but  had  caused  the 
contract  to  be  recorded  in  the  re- 
corder's office  January  3,  1916. 
Defendant  answered  the  bill,  alleg- 
ing his  minority  when  the  contract 
was  entered  into;  that  he  did  not 
learn  of  his  right  to  disaffirm  the 
contract  until  February  1,  1916,  at 
which  time  he  was  informed  by  his . 
solicitor  that  he  had  a  right,  under 
the  law,  to  disaffirm  the  contract; 
and  that  he  thereupon  elected  to 
disaffirm  it,  and  tendered  com- 
plainants said  contract  and  the 
quitclaim  deed  for  ttie  property, 
and  demanded  a  return  of  his 
money  paid  under  the  contract. 
The  answer  also  charged  complain- 
ants with  fraud  and  misrepresenta- 
tion in  inducing  defendant  to  enter 
into  the  contract.  Defendant  also 
filed  a  cross  bill,  setting  forth  sub- 
stantially the  same  matters  alleged 
in  his  answer.  As  above  stated,  on 
the  hearing  the'  court  denied  the 
relief  prayed  in  the  original  bill  and 
granted  the  relief  prayed  under  thp 
cross  bill,  which  decree  was  re- 
versed by  the  appellate  court,  and 
the  cause  remanded,  wilii  directions 
to  the  court  to  dismiss  the  cross  bill 
and  grant  the  relief  prayed  in  the 
original  bill. 

It  is  not  disputed  that  defendant 
was  a  minor  when  the  contract  was 
entered  into,  and  that  he  attained 
his  majority  October  7,  1915;  but 
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complainants  contend  that  the  pay- 
ments made  by  defendant  after  he 
became  of  asre»  and  his  act  in  caus- 
ing the  contract  to  be  recorded  in 
January,  1916,  constituted  a  rati- 
fication of  the  contract  after  he  at- 
tained his  majority.  The  defend- 
ant's answer  to  this  contention  is 
that  at  the  time  these  acts  were  per- 
formed he  did  not  know  he  had  the 
lesra!  right  to  disaSirm  the  contract 
upon  attaining  his  majority,  and 
that  before  said  acts  can  be  held  to 
be  a  ratification  of  the  contract  it 
is  necessary  that  the  defendant 
should  have  known,  at  the  time  of 
their  performance,  that  he  had  a 
right  to  disaffirm  the  contract  on 
the  ground  that  it  was  entered  into 
during  fais  minority. 

There  was  a  failure  of  the  proof 
to  sustain  the  allegations  of  the  an- 
swer and  cross  bill  of  defendant 
that  he  was  induced  to  enter  into 
the  contract  by  fraud  and  misrep- 
resentation, and  his  right  to  dis- 
affirm the  contract  rested  alone 
upon  whether  he  had  ratified  it 
after  becoming  of  age.  A  minor 
may  disafiirm  a  contoact  made  by 
intax^^ht  during  minor- 

to  diMunrm  ity,  within  a  rea- 
««i>trMrt.  sonable  time  after 

attaining  his  majority,  and  he  may 
by  acts  recognizing  the  contract 
after  becoming  of  age  ratify  it. 
There  can  be  no  doubt  that  the  acts 
of  the  defendant  after  attaining 
his  majority,  in  making  the  month- 
ly payments  and  causing  the  con- 
tract to  be  recorded,  were  a  ratifi- 
cation of  the  contract,  unless  the 
law  is,  as  contended  by  defendant, 
that  it  was  essential,  in  order  to 
constitute  said  acts  a  ratification, 
that  he  knew  at  the  time  he  per- 
formed the  acts  that  the  law 
authorized  him  to  disaffirm  the  con- 
tract. Cases  decided  by  this  court 
relied  on  by  defendant  are  David- 
son V.  Young,  38  III.  145,  Sayles  v. 
Christie,  187  111.  420,  68  N.  E.  480, 
and  Coe  v.  Moon,  260  111.  76,  102 
N.  E.  1074.  In  none  of  those  cases 
was  the  question  of  the  knowledge 
of  the  party,  at  the  time  of  the  al- 
leged ratification,  that  he  had  a 


right,  under  the  law,  to  disafiirm, 
involved.  In  the  Davidson  Case  the 
court  held  the  act  or  circumstance 
relied  on  as  a  ratification  of  a  deed 
made  while  the  grantor  was  a  minor 
was  not  of  a  character  to  consti- 
tute a  ratification.  The  court  said : 
"In  order  to  constitute  a  ratification 
of  acts  done  in  infancy,  the  act  re- 
lied upon  as  a  ratification  must  be 
performed  with  a  full  knowledge  of 
its  consequences,  and  with  an  ex- 
press intent  to  ratify  what  is  known 
to  be  voidable." 

Whether  the  grantor  knew  at  the 
time  of  the  alleged  ratification  that 
she  had  the  legal  right  to  disafiirm 
the  deed  is  not  mentioned  or  re- 
ferred to.  The  case  of  Sayles  v. 
Christie,  supra,  is  the  same  in  sub- 
stance. In  Coe  v.  Moon,  supra,  the 
grantor,  after  attaining  his  major- 
ity, sought  to  disaffirm  and  set 
aside  a  deed  made  by  him  while  a 
minor.  The  (^eed  he  had  made  was 
to  property  in  Eureka,  Illinois,  ex- 
changed for  farm  land  in  Kansas. 
The  grounds  upon  which  he  sought 
to  disaffirm  after  becoming  of  age 
were  that  he  had  been  defrauded  by 
the  party  with  whom  he  dealt  in 
making  the  trade,  both  as  to  the 
value  and  location  of  the  land  in 
Kansas,  and  the  proof  sustained 
that  charge.  It  was  claimed  in  that 
case  that  the  grantor  had  ratified 
the  deed  after  attaining  his  major- 
ity, but  the  proof  showed  that  at  the 
time  of  the  alleged  acts  of  ratifica- 
tion he  had  no  knowledge  of  the 
fraud  on  account  of  which  he  sought 
to  disaffirm,  and  did  not  acquire 
such  knowledge  until  after  said  acts. 
The  court  said:  "Where  the  same 
lack  of  knowledge  exists  at  the  time 
of  the  alleged  ratification  as  existed 
at  the  time  of  the  original  contract 
or  deed,  in  such  case  the  ratification 
is  held  to  be  a  part  of  the  original 
transaction  and  to  be  ineffectual." 

In  none  of  the  above  cases  was 
the  question  here  under  consider- 
ation involved.  In  this  case  the 
proof  failed  to  show  that  defendant 
had  been  induced  by  fraud  and  mis- 
representation to  enter  into  the 
contract.  He  had  no  reason  for  dis- 
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affirminsr  it,  except 
changed  his  mind.  His  change  of 
mind  was  not  the  result  of  any  dis- 
covery of  the  truth  of  facts  which 
had  been  fraudulently  misrepre- 
sented to  him  by  complainants  and 
upon  which  he  relied  in  making  the 
contract.  He  simply  concluded  that 
he  had  made  an  unprofitable  con- 
tract»  and  sought  to  disaffirm  solely 
because  he  was  a  minor  when  it  was 
made.  Just  when  he  reached  that 
conclusion  does  not  definitely  ap- 
pear. He  defaulted  in  the  January, 
1916,  payment,  and  on  the  day  the 
Februaiy  payment  was  due  notified 
complainants  of  his  election  to  dis- 
affirm. He  then  would  have  had  the 
legal  right  to  disaflSrm  the  contract, 
if  he  had  not  previously,  and  since 
attaining  his  majority,  ratified  it. 
The  payments  in  November  and  De- 
cember, 1915,  evidenced  his  inten- 
tion to  comply  with  his  contract  and 
were  a  ratification  of  it,  imless,  as 
contended,  he  did  not  then  know 
the  law  authorized  him  to  disaffirm 
it.  In  our  opinion  defendant's  acts 
after  becoming  of  age  must  be  re- 
garded as  done  in  the  light  of 
knowledge  of  his  legal  right  to  dis- 
affirm; that  he  was  presumed  to 
-«ui«e.ti,^  know  the  law,  and 
»«■•""»«•  cannot  be  heard 
.1  rivkt..         to  say  that  he  was 

ignorant  of  his  legal  right  in  that 
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that  he  had  respect  and  performed  the  alleged 
acts  of  ratification  in  ignorance  of 
that  right.  Upon  this  particular 
question  the  authorities  are  not  al- 
together in  accord,  but  in  our  opin- 
ion the  more  logical  reasoning  sus- 
tains that  proposition.  Wharton 
on  Contracts  (volume  1,  §  67),  in 
discussing  the  question,  says: 
"Hence  t^e  better  opinion  is  that  a 
ratification  made  by  a  person  of 
sound  mind  on  arriving  at  his  ma- 
jority will  be  held  valid,  if  untaint- 
ed with  fraud  or  undue  influence, 
though  the  party  making  it  was  not 
at  the  time  aware  that  it  bound  him 
in  law." 

The  proposition  that  it  is  not 
necessaiy  to  a  binding  ratification 
that  the  party  sought  to  be  charged 
knew  at  the  time  of  the  act  that  he 
had  the  legal  right  to  avoid  the  con- 
tract is  sustained  in  American 
Mortg.  Co.  V.  Wright,  101  Ala.  658, 
14  So.  899;  Bestor  v.  Hickey,  71 
Conn.  181,  41  Atl.  566;  Morse  v. 
Wheeler,  4  Allen,  570;  Anderson  v. 
Soward,  40  Ohio  St.  325,  48  Am. 
Rep.  687;  Clark  v.  Van  Court,  100 
Ind.  113,  50  Am.  Itep.  774;  14  R. 
C.  L.  249. 

In  our  opinion  the  appellate  court 
did  not  err  in  holding  defendant's 
acts  after  attaining  his  majorily 
were  a  ratification  of  the  contract, 
and  its  judgment  is  affirmed. 


annotahon. 

IgDoranoe  ci  legal        to  bvM  contract  or  ctrnveyanoe  made  daring  mfan^ 
as  affecting  ratification  thereof  upon  attaining  majority. 


There  is  a  conflict  of  judicial  opin- 
ion upon  the  question  whether  knowl- 
edge of  the  fact  that  one's  contract  or 
conveyance  is  voidable  by  reason  of 
infancy  is  a  necessary  element  of  a 
ratification  thereof  after  reaching  ma- 
turity. 

The  view  that  it  is  necessary  is  sup- 
ported by  decisions  and  dicta  in  the 
following  cases: 

United  States. — Tucker  v.  Moreland 
(1836)  10  Pet  59,  9  L.  ed.  346;  McCor- 
mick  V.  Walker  (1842)  1  Hayw.  &  H. 
86.  Fed.  Gas.  No.  8,728. 

Alabama^Eureka  Co.  v.  Edwards 


(1881)  71  Ala.  248,  46  Am.  Rep.  314; 
Flexner  v.  Dickerson  (1882)  72  Ala. 
818,  but  see,  contra,  American  Mortg. 
Co.  V.  Wright  (1893)  101  Ala.  658,  14 
So.  399. 

District  of  Columbia. — ^Manning  v. 
Gannon  (1916)  44  App.  D.  C.  98. 

Kentacky.— Petty  v.  Roberts  (1870) 
7  Buah,  410. 

Mahie.— Thing  v.  Llbbey  (1839)  16 
Me.  55. 

Maryland. — ^Trader  v.  Lowe  (1876) 
46  Md.  1. 

Massadinsetts.  —  Smith  v.  Mayo 
(1812)  9  Mass.  62,  6  Am.  Dec.  28; 
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Ford  V.  Phillips  (1822)  1  Pick.  202; 
Owen  V.  Long  (1873)  112  Mass.  403. 
But  see,  contra,  Morse  v.  Wheeler 
(1862)  4  Allen.  570. 

MissourL — Baker  v.  Kennett  (1873) 
54  Mo.  82;  contra.  Ring  v.  Jamison 
(1877)  66  Mo.  424. 

North  Carolina.  —  Alexander  v. 
Hutcheson  (1823)  9  N.  C.  (2  Hawks.) 
636;  Dunlap  v.  Hales  (1856)  47  N.  C. 
(2  Jones,  L.)  381;  Turner  v.  Gaither 
(1880)  83  N.  C.  357,  36  Am.  Rep.  674; 
State  ex  rel.  Petty  v.  Rousseau  (1886) 
94  N.  C.  355. 

Pennsylvania. — Curtin  t.  Patton 
(1824)  11  Serg.  &  R.  306;  Hinely  v. 
Margarita  (1846)  8  Pa.  St.  428. 

South  Cuolina. — ^Norris  v.  Vance 
(1846)  87  S.  C.  L.  (8  Rich.)  164;  Tolar 
V.  Marion  County  Lumber  Co.  (1912) 
93  S.  C.  274,  76  S.  E,  645,  Ann.  Cas. 
1914D,  844. 

Tennessee.  —  Scott  v.  Buchanan 
(1860)  11  Humph.  468;  Reed  Bosh- 
ears  (1856)  4  Sneed,  117. 

Texas.— Fletcher  v.  A.  W,  Eoch  Co. 
(1916)  —  Tex.  Civ.  App.  189  S. 
W.  601. 

Vermont.— Hatch  v.  Hatch  (1887) 
60  Vt.  160,  13  Atl.  791. 

England.— Harmer  v.  Killing  (1804) 
6  Esp.  102. 

In  Manning  v.  Grannon  (D.  C)  su- 
pra, it  was  said,  with  reference  to 
the  rule  that,  to  effect  a  confirmation 
of  a  contract  entered  into  during  in- 
fancy, the  act  must  have  been  done 
with  knowledge  that  the  contract  was 
voidable:  "This  is  a  reasonable  rule, 
since  it  cannot  be  said  that  an  infant 
intends  to  affirm  a  contract  when  he  is 
in  ignorance  that  affirmation  is  neces- 
sary; that  is,  when  he  is  ignorant  of 
his  rights.  It  is  for  this  reason  that 
it  generally  has  been  held  that  mere 
acquiescence,  though  long  continued, 
will  not  amount  to  ratification." 

In  Fletcher  v.  A.  W.  Koch  Co.  (Tex.) 
supra,  the  court,  after  alluding  to  the 
difference  of  opinion  on  the  question, 
said:  "It  is  well  settled,  both  by  rea- 
son and  authority,  that,  in  order  to 
constitute  a  ratification  or  confirma- 
tion of  something  which  has  been  pre- 
viously done,  it  must  appear  that  the 
party  charged  with  having  ratified  or 
confirmed  the  transaction,  at  the  time 


he  committed  the  acts  tending  to  show 
such  confirmation,  knew  that  the  form- 
er transaction  was  not  at  that  time 
binding  upon  him.  In  other  words,  ap- 
plying that  rule  to  this  case,  appellant 
must  have  intended  to  adopt  or  ratify 
the  contract  so  as  to  make  it  binding 
upon  him;  and,  in  order  to  have  such 
intention,  he  must  at  that  time  have 
known  of  the  defect  in  the  contract, 
and  that  it  was  not  binding  upon  him. 
Aa  intention  to  ratify  cannot  exist  in 
the  absence  of  knowledge  of  a  neces- 
sity for  ratification;  and,  this  being 
the  case,  it  would  seem  to  be  imma- 
terial whether  the  fact,  knowledge  of 
which  is  essential  to  constitute  rati- 
fication, constitutes  a  proposition  of 
law,  or  some  other  fact  disconnected 
from  the  law.  The  e]q)reasion  that  all 
persons  are  presumed  to  know  the  law 
is  often  misleading  as  is  shown  by  our 
supreme  court  in  Stooksbury  v.  Swan 
(1893)  85  Tex.  572,  22  S.  W.  966,  where 
the  court,  speaking  through  Mr.  Chief 
Justice  Stayton,  said:  It  is  said  that 
every  sane  person  who  has  reached 
years  of  discretion  ia  presumed  to 
know  the  law;  but  it  is  not  meant  by 
this  that  an  inference  is  to  be  drawn 
that  such  persons  do  actually  know  the 
law  of  the  land  in  which  they  live.  The 
expression  is  misleading,  for  there  ia 
no  inference  based  on.  probabilities 
that  any  such  knowledge  exists;  but 
public  policy  requires  that  all  such 
persons  shall  be  held  to  responsibility 
for  their  acts,  without  reference  to 
their  knowledge  or  want  of  knowledge 
of  the  law.*  We  are  not  to  be  under- 
stood as  holding  that  it  is  necessary 
in  any  case  to  produce  direct  testimony 
to  show  that  the  party  alleged  to  have 
ratified  his  former  contract  had  knowl- 
edge at  that  time  of  the  defect  in  it. 
That  fact,  as  well  as  almost  any  other 
fact,  may  be  shown  by  circumstantial 
evidence.  In  this  case  no  evidence  was 
produced  that  shed  any  light  upon  that 
subject,  unless  it  be  the  circumstance 
that  four  months  had  elapsed  between 
the  time  the  appellant  attained  his  ma- 
jority and  when  he  wrote  the  letter 
relied  on  as  constituting  ratification 
of  the  contract;  and  we  are  not  willing 
to  hold  that  such  brief  lapse  of  time 
will  justify  a  finding  that  appellant 


Digitized  by 


Google 


ANNO.— INFANT— RATIFICATION  OF  CONTRACT— IGNORANCE.  139 


knew  that  the  contract  was  not  bind- 
in;  upon  him." 

The  yiew  that  it  is  not  necessary  to 
ft  binding  ratification  that  the  party 
sought  to  be  charged  knew  at  the  time 
the  promise  was  made  or  acts  done 
that  he  or  she  had  the  right  to  avoid 
the  contract  is  supported  by  Uie  fol- 
lowing cases: 

Alabama. — American  Mortg,  Co.  v. 
Wnght  (1893)  101  Ala.  658.  14  So. 
399>  disapproving  dictum  to  the  con- 
trary in  Flexner  v.  Dickerson  (1882) 
72  Ala.  318;  see  also,  contra.  Eureka 
Co.  Edwards  (1881)  71  Ala.  248.  46 
Am.  Rep.  314. 

ConneGticnt  —  Bestor  t.  Hickey 
(1898)  71  Conn.  181.  41  Atl.  656. 

lUinois. — Rubin  v.  Strandbeeg  (re- 
ported herewith)  ante,  133,  explain- 
ing Davidson  v.  Young  (1865)  38  III. 
145. 

Indiana.— Clark  v.  Van  Court  (1884) 
100  Ind.  118,  50  Am.  Rep.  774,  disap- 
proving dictum  to  the  contrary  in 
Fetrow  v.  Wiseman  (1872)  40  Ind. 
148;  and  compare  Ogbom  v.  Hoffman 
(1876)  52  Ind.  439.  in  which  there  was 
held  to  be  no  inconsistency  between 
an  instruction  that  an  infant,  to  ratify 
his  contract  after  he  becomes  of  age, 
must  know  that  he  was  not  bound  by 
his  infantile  contract,  and  an  instruc- 
tion that  every  person  of  sound  mind 
and  mature  age  is  presumed  to  know 
the  law. 

Hassachnsetts. — Morse  v.  Wheeler 
(1862)  4  Allen,  570;  but  see  dicta 
to  the  contrary  in  Owen  v.  Long 
(1873)  112  Mass.  403,  and  Smith  v. 
Mayo  (1812)  9  Mass.  62,  6  Am.  Dec. 
28. 

Missouri. — ^Ring  v.  Jamison  (1877) 
66  Mo.  424.  contra.  Baker  v.  Eennett 
U873  )  54  Mo.  82. 

New  York.— Taft  v.  Sergeant  (1854) 
IS  Barb.  320. 

Ohio. — Anderson  v.  Soward  (1888) 
40  Ohio  St  325, 48  Am.  Rep.  687. 

Canada. — Foley  v.  Canada  Perma- 
nent Loan  &  S.  Co.  (1883)  4  Ont.  Rep. 
38. 

A  distinction  is  suggested  in  2 
Greenleaf,  Ev.  §  367,  between  those 
acts  and  words  whit^  are  necessary 
to  ratify  an  executory  contract  and 
those  which  are  safBcient  to  ratify  an 


executed  contract,  the  author  saying: 
"In  the  latter  case  any  act  amounting 
to  an  explicit  acknowledgment  of  lia- 
bility .will  operate  as  a  ratification;  as 
in  the  case  of  a  purchase  of  land  or 
goods,  if,  after  coming  of  age,  he  con- 
tinues to  hold  the  property  and  treat 
it  as  his  own.  But  in  order  to  ratify 
an  executory  agreement  made  during 
the  infancy,  there  must  be  not  only  an 
acknowledgment  of  liability,  but  an  ex- 
press confirmation  or  new  promise, 
voluntarily  and  deliberately  made  by 
the  infant  upon  his  coming  of  age,  and 
with  the  knowledge  that  he  is  not 
legally  liable."  It  is  not,  however, 
possible  to  reconcile  all  the  cases  up- 
on this  distinction. 

In  Morse  v.  Wheeler  (Mass.)  supra, 
the  court,  after  pointing  out  that  what 
was  said  in  Harmer  v.  Killing  (1804) 
5  Esp.  (Eng.)  102,  upon  this  point,  was 
of  an  obiter  character,  said:  "Even  if 
it  had  been  adjudged,  in  6  Esp.  1(^, 
that  knowledge  of  an  infant's  rights 
was  necessary  to  the  ratification  of  his 
contracts  after  he  comes  of  age,  such 
judgment  would  have  been  virtually 
overruled  by  the  numerous  cases  de- 
cided since,  in  which  the  requisites  of 
a  ratification  have  been  judicially 
stated,  without  mention  of  such  knowl- 
edge, and  if  such  knowledge  be  neces- 
sary to  the  ratification  of  an  infant's 
contract,  foy  a  new  promise  after  com- 
ing of  age,  why  is  it  not  necessary 
in  those  cases  of  ratification,  not  by 
promise,  but  by  acts  done  or  omitted? 
We  see  no  difference  in  principle  be- 
tween the  cases." 

In  discussing  the  difference  of  opin- 
ion on  this  question,  it  was  said  in 
Bestor  v.  Hickey  (1898)  71  Conn.  181, 
41  Atl.  &&5:  "There  are  dicta  to  be 
found  in  some  textbooks,  and  in  opin- 
ions of  the  court  in  cases  decided  else- 
where, and  some  cases  hold,  that  the 
promise  of  the  adult  to  bind  himself 
by  a  contract  made  in  infancy  most 
not  only  be  voluntary  and  e]q»licit,  but 
must  be  made  with  knowledge  that  he 
is  not  legally  liable  unless  the  promise 
is  made.  The  claim  of  the  necessity  of 
such  knowledge  first  appears  in  a  dic- 
tum in  Harmer  v.  Killing  (1804)  6  Esp. 
(Eng.)  102,  a  nisi  prius  ease  tried  aft- 
er the  date  of  our  independence.  The 
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error  has  been  exposed,  and  its  effect 
traced,  by  the  Massachusetts  court 
in  Morse  v.  Wheeler  (Mass.)  supra. 
But  the  erroneous  dictum  afterwards 
crept  into  a  brief  and  hasty  opinion 
of  the  same  court  in  Owen  v.  Long 
(1873)  112  Mass.  403.  It  is  difficult 
to  account  for  tibis  error.  Possibly  It 
arose  from  treating  the  promise,  not 
as  a  mere  adjunct  of  an  infant's  con- 
tract, authorized  by  the  public  policy 
which  controls  such  contracts,  but  as 
an  independent  act  and  strictly  anal- 
ogous either  to  a  waiver,  or  a  ratifi- 
cation, or  a  new  contract.  Such  a 
promise  is  ^quently  indicated  by  all 
these  names;  tiiey  have  been  indiffer- 
ently used  in  several  of  our  decisions 
as  terms  of  convenience  and  partial 
illustration,  but  it  certainly  cannot  be 
accurately  described  by  either.  In  a 
sense  such  a  promise  operates  as  a 
waiver;  but  the  contract  of  an  infant 
cannot  be  relieved  from  the  original 
want  of  capacity  to  bind,  through  the 
operation  of  the  law  of  waiver;  the 
voluntary  specific  confirmation  of 
the  adult  is  required  to  perfect  the 
contract  of  the  infant.  Nor  is  it,  ex- 
cept by  figure  of  speech,  a  ratification. 
The  infant  is  not  an  unauthorized 
agent  of  the  adult,  and  the  contract 
is  not  strictly  analogous  to  one  taint- 
ed by  fraud.  Perhaps  the  promise 
comes  more  closely  to  being's  new  un- 
dertaking, but  it  clearly  is  not  one. 
The  action  must  be  brought  on  the 
original  contract;  the  promise  affects 
only  the  liability,  and  has  no  effect 
unless  there  is  an  existing  contract; 
when  that  is  established  through  the 
acts  of  the  infant,  the  liability  must 
be  proved  and  is  limited  by  the  prom- 
ise of  the  adult.  Reeve,  Dom.  Rel.  240; 
Edgerly  v.  Shaw  (1852)  25  N.  H.  514, 
57  Am.  Dec.  349.  We  deem  it  immate- 
rial whether  the  promise,  if  it  could  be 
treated  as  being  strictly  a  waiver,  or 
a  ratification,  or  a  new  contract,  could 
or  could  not  be  held  invalid  by  reason 
of  ignorance  of  the  law.  The  validity 
of  the  promise  does  not  depend  upon 
such  analogies.  The  option  of  the 
adult  to  confirm  or  rescind  is  an  at- 
tribute of  the  infant's  contract;  the 
validity  of  a  promise  to  pay  is  derived 
from  the  exceptional  law  which  con- 


trols the  contracts  of  infants;  it  is 
an  exercise  of  deferred  capacity  in- 
volved in  the  original  contract.  That 
an  adult  may  relieve  himself  from  the 
legal  effect  of  such  an  act  by  setting 
up  an  unexpressed  and  secret  belief 
as  to  the  law  which  everyone  is  pre- 
sumed to  know,  involves  an  addition, 
novel  in  this  state  certainly,  to  the 
law  of  infants'  contracts,  and  for  ob- 
vious reasons  obnoxious  to  sound  pub- 
lic policy." 

But  even  where  knowledge  is  not 
essential  to  a  valid  ratification  by  an 
express  promise,  the  lack  of  knowledge 
of  the  invalid!^  of  the  contract  may 
be  material  as  coloring  the  act  from 
which  ratification  is  sought  to  be  im- 
plied. 

Thus,  in  Healy  v.  Kellogg  (1914) 
145  N.  Y.  Supp.  943,  it  was  held  that 
no  intention  or  desire  on  the  part  of 
a  former  infant  to  ratify  a  contract 
for  the  purchase  of  real  estate  on  the 
instalment  plan  would  be  presumed 
from  payments  made  after  reaching 
majority,  where  it  appeared  that  be- 
fore making  such  payments  she  ex- 
pressed her  desire  to  avoid  the  con- 
tract, but  was  induced  to  make  them 
by  the  statements  of  the  defendant's 
agent  that  she  was  bound  to  pay  or 
go  to  jail,  she  being  ignorant  of  her 
rights. 

And  in  Pedro  y  Varona  v.  Pedro  y 
Baro  (1911)  71  Misc.  296,  127  N.  Y. 
Supp.  997,  it  is  held  that  delay  in 
disaffirming  is  no  evidence  of  ratifica- 
tion where  the  infant  did  not  know  he 
was  entitled  to  disaffirm.  * 

Knowledge  of  the  fact  that  the  party 
was  not  bound  by  a  contract  made  in 
infancy  may  be  inferred  where  there 
is  no  other  explanation  of  the  renewal 
of  the  promise  than  that  the  promisor 
knew  that  such  renewal  was  necessary 
to  create  legal  liability.  Hatch  v. 
Hatch  (1887)  60  Vt  160,  IS  Atl.  791. 

And  in  the  absence  of  any  proof  to 
the  contrary,  it  is  to  be  presumed  that 
at  the  time  of  making  the  new  prom- 
ise the  former  infant  knew  the  facts 
necessary  to  establish  his  exemption 
from  legal  liability.  Taft  v.  Sergeant 
(1854)  18  Barb.  (N.  Y.)  320. 

E.  S.  0. 
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JOSEPH  SIGLER 

V. 

J.  W.  FHARES  et  al.,  Appts. 

Kanaaa  Supreme  Court  — June  7,  1010. 

(105  Kan.  116,  181  Pac.  628.) 

Mortgage  —  redemption  —  cutting  off  second  mortgage. 

1.  The  holder  of  a  first  mortgage  on  a  tract  of  land  brought  an  action 
to  foreclose  it.  A  second  mortgagee,  who  was  made  a  party,  asked  the 
foreclosure  of  his  lien  as  well.  The  owner  of  the  fee  pleaded  that  the 
second  mortgage  had  been  paid.  The  trial  of  this  issue  was  postponed  to 
a  later  terra  of  court;  and  before  it  was  had,  judgment  was  rendered  in 
favor  of  the  first  mortgagee,  and  the  land  was  sold  thereon  and  bid  in  by 
him  for  the  amount  of  his  lien;  and  the  sale  was  confirmed.  Four  months 
after  the  sale  a  judgment  was  rendered  in  favor  of  the  second  mortgagee, 
declaring  that  he  held  a  second  lien  and  was  entitled  to  all  the-  rights  and 
benefits  of  the  Redemption  Laws  with  respect  to  the  sale  under  the  first 
lien.  Eleven  months  i^ter  the  sale  the  owner  of  the  fee  made  a  redemption 
therefrom.  Two  months  later  the  second  mortgagee  attempted  to  redeem 
by  paying  the  amount  of  the  bid,  with  interest  and  costs,  to  the  clerk. 
Held,  that  such  attempted  redemption  was  ineffectual,  inasmuch  as  the 
exercise  of  the  owner's  exclusive  right  to  redeem  within  twelve  months 
of  the  sale  vested  in  him  a  title  freed  from  all  claims  of  the  second  mort- 
gagee. 

[See  note  on  this  question  beginning  on  page  145.] 

—  purchaser  of  equity  of  redemption.  Judgment  —  mortgage  foreclosnre  — ^ 

2.  One  to  whom  land  has  been  con-  construction. 

veyed  subject  to  a  mortgage,  and  who  4.  A  judgment  in  favor  of  cross  pe- 
ls made  a  party  in  an  action  to  fore-  titioner  seeking  foreclosure  of  a  see- 
close  it,  is  the  person  referred  to  by  ond  mortgage  in  a  suit  to  foreclose 
the  statute  giving  an  exclusive  right  another  mortgage  in  which  the  mort- 
of  redemption  for  twelve  months  to  gagors  did  not  appear,  rendered  after 
the  "defendant  owner."  judgment  in  favor  of  the  first  mort- 

—  equitable  interference.  S&S^  and  sale  of  the  property,  merely 

3.  The  circumstances  presented  are  recognizes  the  fact  that  the  second 
held  not  to  justify  an  interference  mortgage  had  not  been  satisfied,  as 
upon  equitable  grounds  with  the  or-  contended  by  the  owner  of  the  equity 
dinary  operation  of  the  Redemption  of  redemption,  and  does  not  establish 
Law.  a  new  lien  upon  the  property. 

Headnotes  1-3  by  Mason,  J. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Trego 
County  {Ruppenthal,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  have 
certain  land  sold  for  the  satisfaction  of  the  Hen  of  his  judgment,  and  for 
other  relief.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hr.  Herman  Ltmg,  for  appellants:       Kiieker  v.  Murphy,  86  Kan,  332,  120 
The  statute  forbids  any  further  sale    Fac.  362;  Bowers  v.  Jett,  91  Kan.  364, 
of  the  land  to  satisfy  plaintiff's  claim.    137  Pac.  786. 

Case  V.  Cherokee  Lanyon  Spelter  The  court  erred  in  permitting  the 
Co.  62  Kan.  69,  61  Pac.  ^6;  Gille  v.  appellee,  who  held  a  second  mortgage, 
£iirigfat,  73  Kan.  246,  84  Pac.  992;    to  redeem  from  the  owner  after  the 
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owner  had  made  redemption  within 
twelve  months  from  the  date  of  sale. 

Case  V.  Cherokee  Lanyon  Spelter 
Co.  supra;  Mercer  v.  McPherson,  70 
Kan.  617,  79  Pac.  118;  Norris  v.  Ev- 
ans, 102  Kan.  683,  171  Pac.  606;  Kuek- 
er  V.  Murphy,  86  Kan.  332,  120  Pac. 
362;  Gille  v.  Enright,  73  Kan.  247,  -84 
Pac.  992;  Reaves  v.  Bank  of  Harts- 
ville,  —  Tenn.  — ,  64  S.  W.  307. 

The  judgment  allowing  plaintiff  to 
redeem  from  the  owner  of  the  land, 
and  ordering  the  execution  of  a  deed 
to  him,  was  erroneous. 

Kueker  v.  Murphy,  86  Kan.  332,  120 
Pac.  362;  1  Black,  Judgm.  §  123;  Clay 
V.  Hildebrand  Bros.  34  Kan.  694.  9 
Pac.  466;  Sharp  v.  McColm,  79  Kan. 
772,  101  Pac.  659;  Hannibal  &  St.  J. 
R.  Co.  V.  Shacklett,  30  Mo.  550; 
Knowles  v.  Muscatine,  20  Iowa,  249; 
Southern  Bank  v.  Humphreys,  47  111. 
227;  Shroyei-  v.  Richmond,  16  Ohio  St. 
455;  Lancaster  v.  Snow,  184  HI.  634,  56 
N.  E.  813;  Wright  v.  Bowden,  54  N.  C. 
(1  jones,  Eq.)  16,  69  Am.  Dec.  600. 

Messrs.  David  Ritchie  and  S.  M. 
Htttzel,  for  appellee: 

J.  W.  Phares  was  not  the  defendant 
owner  of  this  land  within  the  mean- 
ing of  the  Redemption  Statute. 

Brewer  v.  Nellis,  6  Ind.  App.  323, 
33  N.  E.  672;  Clark  v.  Pahl,  75  Neb. 
161,  106  N.  W.  420;  McNaughton  v. 
Burke,  63  Neb.  704,  89  N.  W.  274; 
Gibson  v.  Lyon,  115  U.  S,  441,  29  L.  ed. 
440,  6  Sup.  Ct,  Rep.  129 ;  Henderson  v. 
New  England  Loan  &  T.  Co.  6  Kan. 
App.  279,  51  Pac.  61 ;  Hadley  v.  Clark. 
8  Idaho,  497,  69  Pac.  319. 

The  judgment  rendered  on  the  cross 
petition  of  plaintiff  gave  him  the  right 
to  redeem  from  the  sale  on  the  Pat- 
terson mortgage. 

Piatt  v.  Flaherty,  96  Kan.  42,  149 
Pac.  734;  Norris  v.  Evans,  102  Kan. 
583,  171  Pac.  606. 

Mason,  J,,  delivered  the  opinion  of 
the  court: 

In  1909  Lou  A.  Sigler,  the  owner 
of  a  tract  of  land,  executed  a  first 
mortgage  upon  it  for  $1,600  to  T.  M. 
Patterson,  and  a  second  mortgage 
for  $800  to  Joseph  Sigler,  his  wife 
joining  in  the  execution  of  the  mort- 
gages and  the  notes  which  they  se- 
cured. In  1913  Lou  A.  Sigler  was 
adjudged  a  bankrupt  and  his  trustee 
conveyed  the  land,  subject  to  all 
liens  and  encumbrances,  to  J.  W. 
Phares,  for  $25.  In  December, 
1914,  Patterson  brought  an  action 


to  foreclose  his  mortgage,  Phares 
and  Joseph  Sigler,  the  second  mort- 
gagee, being  among  the  defendants. 
The  mortgagors  were  also  named  as 
parties,  but  were  served  only  by  pub- 
lication and  did  not  appear.  Joseph 
Sigler  filed  a  cross  petition  asking 
the  foreclosure  of  his  mortgage,  and 
Phares  answered,  alleging  that  it 
had  been  paid.  On  March  2, 1915,  a 
judgment  was  rendered  in  favor  of 
the  first  mortgagee,  Patterson,  the 
trial  of  the  issue  between  the  second 
mortgagee  and  the  owner  being  post- 
poned until  the  September-  term  of 
court.  In  May,  1915,  an  order  of 
sale  was  issued  on  the  judgment  al- 
ready rendered,  and  tlie  land  was 
sold  to  Patterson  for  substantially 
the  amount  of  his  lien,  confirmation 
being  made  the  same  month.  In 
September,  1915,  Joseph  Sigler  ob- 
tained a  jud^ent,  finding  that  he 
had  a  second  lien  on  the  land  for  the 
amount  of  his  claim,  and  adjudging 
tiiat  he  was  entitled  to  redeem  from 
the  sale  under  the  first  mortgage. 
In  April,  1916,  Phares  redeemed  the 
land  by  paying  the  amount  of  the 
bid,  with  interest.  In  the  following 
June  Joseph  Sigler  deposited  with 
the  clerk  of  the  court  a  like  amount, 
with  the  additional  interest,  for  the 
purpose  of  effecting  a  redemption  in 
his  own  behalf.  In  December,  1917, 
he  brought  the  present  action  asking 
that  the  land  be  sold  to  pay  his  lien, 
and  for  such  other  relief  as  might  be 
deemed  just.  Judgment  was  ren- 
dered in  his  favor  declaring  that  his 
attempt  to  redeem  was  effective, 
and  ordering  the  sheriff  to  make 
him  a  deed.  Phares  appeals;  other 
defendants  joining  with  him. 

The  decision  of  the  case  depends 
largely  upon  the  interpretation  of 
the  judgment  rendered  in  the  forin- 
er  action.  The  portion  of  the  record 
thereof  material  for  present  pur- 
poses reads  as  follows :  "And  there- 
upon this  cause  is  tried  to  the  court, 
and  the  court,  after  hearing  the  evi- 
dence, finds;  That  the  allegations 
and  averments  of  the  answer  and 
cross  petition  herein  are  true.  That 
tiiere  is  due  from  the  defendants 
Lou  A.  Sigler  and  Lillie  B.  Sigler, 
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his  wife,  to  the  defendant  Joseph 
Sigler,  the  sum  of  One  thousand  two 
hundred  and  seventy-four  dollars 
and  thirty-four  cents  ($1,274.34) 
on  the  note  and  mortgage  sued  on  in 
the  cross  petition  herein.  That  said 
note  specifies  that  said  indebtedness 
shall  bear  and  draw  interest  at  the 
rate  of  eight  (8)  per  cent  per  an- 
num from  its  date  until  paid.  The 
court  further  finds  that  the  lien 
claim  and  judgment  of  the  said 
Joseph  Sigler  is  a  second  lien  on  the 
land  and  tenements  described  in  his 
cross  petition  and  set  forth  in  the 
petition  of  the  plaintiff.  ...  It 
is  therefore  considered,  ordered, 
and  adjudged  by  the  court :  That 
the  said  defendant  Joseph  Sigler  do 
have  and  recover  of  and  from  the 
said  defendants  in  rem  the  said 
sum  of  one  thousand  two  hundred 
and  seventy-four  and  ^Koo  dollars, 
the  amotmt  so  as  aforesaid  found  to 
be  due  to  said  defendant.  That  said 
judgment  for  $1,274.34  draw  and 
bear  interest  at  the  rate  of  eight 
(8)  per  cent  per  annum  from  t^is 
date  until  paid,  and  upon  request  of 
the  said  Joseph  Sigler  execution 
issue.  That  the  said  defendant 
Joseph  Sigler  is  a  judgment  credi- 
tor of  the  said  defendants  Lou  A. 
Sigler  and  Lillie  B.  Sigler,  and  en- 
titled to  all  the  rights  and  benefits 
of  the  Redemption  Laws  of  the 
state  of  Kansas  from  the  sale  of  the 
said  real  estate  under  the  mortgage 
lien  of  the  plaintiff  herein,  T.  M. 
Patterson." 

We  regarded  this  record  merely 
as  a  statement  that  the  court  had 
decided  the  issue  of  fact  between 
Joseph  Sigler  and  Phares — as  to 
whether  the  second  mortgage  had 
been  paid — in  favor  of  Sigler,  and 
in  addition  thereto  a  recital  of  the 
legal  consequences  resulting  from 
such  decision ;  the  announcement  of 
a  decree  carrying  into  effect  the 
rights  that  attached  to  the  owner- 
ship of  the  mortgage,  now  that  it 
was  found  not  to  have  been  extin- 
guished by  payment  Inasmuch  as 
personal  service  had  not  been  made 
upon  the  mortgagors,  and  they  had 
not  appeared  in  the  action,  the  judg- 
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ment  did  not  run  against  them  per- 
sonally, and  Joseph  Sigler's  only 
lien  was  in  virtue  of  his  mortgage, 
although  we  do  not  see  that  the  re- 
sult would  be  any  differrait  if  the 
fact  were  otherwise.  The  language 
in  which  the  judgment  is  couched 
shows  no  purpose 
to  create  a  lien;  iirfi^*" 
it  indicates  rather  JowItSlSto^ 
that  the  lien  creat- 
ed by  the  mortgage  is  found  to  be 
still  in  existence.  This  seems  the 
reasonable  construction,  although 
there  is  a  sense  in  which  all  pre- 
existing liens  may  be  said  to  have 
been  extinguished  by  the  sale  and 
confirmation,  and  in  which  by  a 
somewhat  literal  reading  the  decla- 
ration that  Joseph  Sigler's  claim 
still  constitutes  a  lien  might  be 
thought  to  imply  ibat  new  life  had 
been  given  ft  That  such  was  not 
the  meaning  intended  is  obvious 
from  the  fact  that  the  lien  is  de- 
scribed as  a  second  one,  implying 
to  the  same  extent  the  continued 
existence  of  the  first.  The  same 
verbal  difficulty  (if  it  be  regarded 
as  such)  appears  in  the  statute, 
which  allows  redemption  to  be  ^ 
made  by  a  creditor  whose  claim  be- 
comes a  lien  prior  to  the  expiration 
of  fifteen  months  from  the  day  of 
sale  (Gen.  Stat.  1915,  §§  7381,7382, 
[Code  Civ.  Proc.  §§  478,  479]),  al- 
though a  creditor,  by  putting  his 
claim  in  judgment  after  the  sale, 
can  hardly  in  strictness  be  said  to 
acquire  a  lien  on  the  land,  in  view 
of  the  fact  that  "the  right  of  re- 
demption shall  not  be  subject  to 
levy  or  sale  on  execution"  (Gen. 
Stat  1915,  §  7396  [Code  Civ.  Proc.  § 
492]), — a  provision  not  found  in 
the  Iowa  statute,  from  which  our 
own  is  taken.  Yet  a  judgment  ob- 
tained after  the  sale,  which  gives  a 
lien  upon  the  real  estate  of  the  debt- 
or owner,  is  held  by  this  court  to 
confer  a  right  to  redeem.  Case  v. 
Lanyon  Spelter  Co.  62  Kan.  69,  61 
Pac.  406;  Gille  v.  Enright,  73  Kan. 
246,  84  Pac.  992.  And  such  is  the 
practice  elsewhere.  See  Falbe  v. 
Caves,  151  Wis.  54,  138  N.  W.  87; 
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Brown  v.  Markley,  58  Iowa»  689, 
12  N.  W.  721. 

The  clause  of  the  judgment  pro- 
viding that  Joseph  Sigler  should  be 
"entitled  to  all  the  rights  and  bene- 
fits of  the  Redemption  Laws  of  the 
state  of  Kansas  from  the  sale  of 
said  real  estate  under  the  mortgage 
lien  of  the  plaintiff  herein,  T.  M. 
Patterson,"  means,  as  we  interpret 
it,  that  Sigler's  rights  of  redemp- 
tion are  those  defined  by  the  stat- 
ute. No  purpose  is  shown  to  treat 
the  case  as  exceptional,  and  to  al- 
low him  other  rights  than  such  as, 
under  the  general  law,  flow  from 
the  fact  that  he  has  been  found  to 
be  the  owner  of  a  valid  second 
mortgage.  By  virtue  of  such  own- 
ership he  was  entitled  to  redeem, 
but  this  right  was  held  by  him  in 
subordination  to  the  exclusive  right 
lodged  by  the  statute  in  the  owner 
of  the  fee,  provided  redemption 
should  be  made  within  twelve 
months  after  the  sale.  Gen.  Stat. 
1915,  §  7381  (Code  Civ.  Proc.  § 
477).  If  the  owner  had  failed  to 
act  within  that  period,  Joseph  Sig- 
ler  could  have  redeemed  by  paying 
the  selling  price,  with  interest  and 
'costs,  thereby  adding  the  amount  of 
his  claim  (or  so  much  thereof  as  he 
should  see  fit  to  release)  to  the  sum 
which  anyone  else  would  have  been 
required  to  pay  in  order  to  redeem 
from  him.  Gen.  Stat.  1915,  §  7391 
(Code  Civ.  Proc.  §  487). 

This  interpretation  of  the  judg- 
ment and  statute  results  in  the  sec- 
ond mortgagee  being  placed  at  this 
disadvantage :  In  order  fully  to  - 
protect  himself  against  the  loss  of 
the  fruits  of  his  lien  he  was  re- 
quired to  make  a  bid  at  the  sheriff's 
sale  (or  see  that  one  was  made) 
larger  than  the  amount  of  the  first 
mortgage  debt,  at  a  time  when  the 
existence  of  his  own  claim  was  con- 
tested, and  when  possibly  he  might 
not  have  been  sure  that  it  would  be 
upheld.  He  was  entitled  to  have 
his  claim  adjudicated  before  the 
sale,  if  this  could  be  done  without 
prejudice  to  other  interests.  Hines 
v.  Kays,  93  Kan.  209,  144  Pac.  240. 
That  result  could  have  been  ac- 


lillflO  redemption— 


compHshed  by  an  order  of  the  court 
postponing  f^e  sale  until  the  deci- 
sion of  the  question  whether  the 
mortgage  had  been  paid ;  but  such  a 
postponement  might  have  worked 
an  injustice  to  the  first  mortgagee. 
Lynn  v.  McCue,  96  Kan.  114,  116, 
150  Pac.  523.  Except  for  the  dis- 
advantage referred  to,  which  ap- 
pears to  be  a  necessary  consequence 
of  the  statute,  and  to  be  in  accord- 
ance with  the  general  statutory 
purpose  of  protecting  primarily  the 
interests  of  the  owner  whose  land  is 
sold  on  execution  or  order  of  sale,  the 
second  mortgagee  was  left  in  just 
as  favorable  a  situation  as  though 
his  lien  had  been  confirmed  as  a 
part  of  the  original  judgment  fore- 
closing the  first  mortgage.  By  ex- 
ercising his  exclusive  right  to 
redeem  within  twelve  months  after 
the  sale,  the  owner 
obtained  a 

freed     from    the  •««- 

claim  of  the  second 
mortgagee,  by  virtue  of  the  pro- 
vision of  the  statute  that  "real  es- 
tate once  sold  upon  order  of  sale, 
special  execution  or  general  execu- 
tion shall  not  again  be  liable  for 
sale  for  any  balance  due  upon  the 
judgment  or  decree  under  which  the 
same  is  sold,  or  any  judgment  or 
lien  inferior  thereto,  and  under 
which  the  holder  of  such  lien  had  a 
right-  to  redeem  within  the  fifteen 
months  hereinbefore  provided  for." 
Gen.  Stat.  1915,  §  7401  (Code  Civ. 
Proc.  §  497) . 

2.  In  behalf  of  the  second  mort- 
gagee it  is  contended  that  Phares, 
claiming  only  under  a  deed  made 
subject  to  the  existing  mortgages, 
could  not  obtain  full  title  without 
paying  them  off.  and  was  not  the 
"defendant  owner,"  within  the 
meaning  of  that  term  as  used  in 
the  statute  giving  the  person  so  de- 
scribed the  exclusive  right  to  re- 
deem within  twelve  months  after 
the  sale.  It  is  argued  that  the  word 
"defendant"  in  this  connection  ap- 
plies only  to  one  who  is  making  a 
defense  against  an  obligation  he 
was  required  to  perform  or  to  pro- 
tect his  property  against  a  claim 
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made  in  an  action  at  law,  as  dis- 
tinguished from  an  equitable  pro- 
ceeding. We  think  it  clear  that 
nmres,  although  taking  the  land 
subject  to  the  mortgages  (as  the 
-v.r«i.iu»  of     original  owner  held 

*n^\tT  of  it  after  their  execu- 

r^.-p.i«-.  ^j^j^j^ 

son  to  whom  in  this  case  the  phrase 
"defendant  owner"  refers ;  more- 
oTer,  he  could  have  exercised  the 
same  rights  as  the  holder  of  the 
legal  title.  Gen.  Stat.  1915,  §  7897 
(Code  Civ.  Proc.  §  493). 

3.  Under  exceptional  circum- 
stances, upon  equitable  consider- 
ations, the  right  of  redemption  has 
sometimes  been  extended  some- 
what beyond  the  bare  letter  of  the 
statute.  We  do  not  regard  the  ait- 
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uation  here  presented  as  of  such  a 
character  as  to  justify  judicial  in- 
terference with  the 
ordinary  operaUon  rnXtSiS'ce. 
of  the  law.  The 
sale  was  legally  made,  and  the  stat- 
ute gives  the  owner  of  the  fee  the 
right  to  redeem  by  paying  the 
amount  of  the  bid.  The  exercise  of 
that  right  cut  oflf  the  remedy  of  the 
second  mortgagee  against  the  land. 
His  loss  results  from  the  property 
having  brought  at  the  sale  no  more 
than  the  amount  of  the  first  lien. 

A  reversal  is  ordered,  and  the 
cause  is  remanded,  with  directions 
to  render  judgment  against  the  sec- 
ond mortgagee. 

Dawson,  J.,  not  sitting. 


ANNOTATION. 


Effect  on  anbordiiute  Uen  of  redemption  by  owner  or  hia  grantee  from  sale 

under  prutf  Uen. 


Smbordlnmto  lien  barred. 

In  accord  with  the  ruling  in  the  re- 
ported case  (SiGLEB  V.  Phares,  ante, 
141),  it  is  held  in  Iowa  that  the  gran- 
tee of  a  debtor  who  has  redeemed  real 
property  from  a  sale  on  foreclosure 
of  &  lien  takes  the  property  devested 
of  any  rights  of  subordinate  lienors 
who  were  made  parties  to  the  fore- 
closure proceedings,  and  who  failed 
to  avail  themselves  of  their  opportu- 
nity to  protect  their  interest.  Curtis 
V.  Millard  (1862)  14  Iowa,  128,  81  Am. 
Dec.  460;  Moody  v.  Funk  (1891)  82 
Iowa,  1,  31  Am.  St  Rep.  455,  47  N. 
W.  1008;  Bevans  v.  Dewey  (1891)  82 
Iowa,  85,  47  N.  W.  1009;  Wells  v.  Ord- 
way  (1899)  108  lowa,  86,  75  Am.  St. 
Rep.  209,  78  N.  W.  806;  Co-operative 
Sav.  &  L.  Asso.  v.  Kent  (1899)  108 
Iowa,  146,  78  N.  W.  911 ;  People's  Sav. 
Bank  v.  McCarty  (1902)  —  Iowa,  — , 
88  N.  W.  1076;  Cooper  v.  Maurer 
(1904)  122  Iowa,  321,  98  N.  W.  124; 
Stastny  v.  Pease  (1904)  124  Iowa,  687, 
100  N.  W.  482;  Witham  v.  Blood 
(1904)  124  Iowa,  696,  100  N.  W.  658. 

In  Co-operative  Sav.  &  L.  Asso.  v. 
Kent  (1899)  108  Iowa,  146,  78  N.  W. 
911,  the'  court  stated  the  principle  as 
follows:  "When  the  grantee  of  the 
6  A.L.R.— 10. 


'mortgagor  acquires  the  right  to  re- 
deem, and  a  junior  lien  holder  fails 
to  exercise  his  privilege,  and  is  barred 
by  lapse  of  time,  the  grantee  may  re- 
deem without  removing  such  bar,  and 
thus  perfect  the  title  himself." 

And  as  a  basis  of  the  rule  it  has 
been  pointed  out  that  a  junior  lienor 
may  protect  himself  by  bidding  the 
property  in  at  the  foreclosure  sale,  or 
he  may  later  exercise  his  statutory 
right  .of  redemption ;  and  if  he  does 
not  see  sufficient  profit  in  availing 
himself  of  such  opportunities  he  may 
not  complain  when  the  grantee  of  the 
debtor  chooses  to  redeem  the  property 
and  take  it  devested  of  the  lien.  When 
lien  holders  fail  to  redeem,  it  is  pre- 
sumed that  "the  debt-paying  power 
of  the  debtor's  property  in  the  land 
has  been  exhausted;  and  when  that 
is  done  the  lien  has  served  the  pur- 
pose of  its  creation,  and  as  to  such 
item  of  property  is  functus  officio." 
Cooper  V.  Maurer  (1904)  122  Iowa, 
821,  98  N.  W.  124. 

It  is  no  ground  for  objection  that 
the  grantee  took  his  conveyance  after 
foreclosure,  but  prior  to  sale  there- 
under. Cooper  V.  Maurer  (Iowa)  su- 
pra. 
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Nor  may  the  subordinate  lienor  who 
fails  to  protect  his  interest  claim  that 
he  is  shielded  by  a  clause  in  the  deed 
which  statea  that  the  grantee  takes  a 
title  subject  to  the  said  junior  lienor. 
Co-operative  Sav.  &  L.  Asso.  v.  Kent 
(Iowa)  supra. 

When  redemption  is  made  by  a  judg- 
ment debtor  who  has  conveyed  his 
title,  the  redemption  inures  to  the  ben- 
efit of  the  grantee.  Witham  v.  Blood 
(1904)  124  Iowa,  695, 100  N.  W.  558. 

In  the  reported  case  (Sigleb  v. 
Phases,  ante,  141),  the  court  went 
further  than  the  Iowa  cases  and  held 
that  under  the  Kansas  statute  the 
junior  lienor's  only  opportunity  for 
protection  was  his  chance  to  bid  the 
property  in  at  the  foreclosure  sale, 
since  the  owner  had  the  exclusive 
right  to  redeem  within  twelve  months 
thereafter. 

But  a  subordinate  lien  will  not  he 
barred  where  redemption  was  made 
by  the  debtor's  grantee  before  the  ex- 
piration of  the  statutory  period  dur- 
ing which  the  junior  lienor  may  re- 
deem. People's  Sav.  Bank  v.  McCarty 
(1902)  —  Iowa,  — ,  88  N.  W.  1076. 

So,  a  junior  lienor  will  not  be  barred 
by  a  redemption  by  the  debtor's  gran- 
tee from  a  sale  at  foreclosure  where 
he  has  not  been  made  a  party  to  the 
foreclosure  proceedings.  Stastny  v. 
Pease  (1904)  124  Iowa,  687,  100  N. 
W.  482. 

Likewise,  if  redemption  is  made  by 
the  mortgagor  or  judgment  debtor 
himself,  the  rule  does  not  apply,  and 
the  property  will  be  liable  for  his 
debts.  So  it  has  been  said  by  way  of 
dictum:  "If,  when  the  process  of  re- 
demption is  complete,  the  property  is 
again  vested  in  the  debtor,  either  by 
his  having  been  the  last  to  redeem  or 
by  conveyance  from  the  holder  of  a 
sheriff's  deed,  then  the  unsatisfied 
creditor  may  reach  it,  for  the  simple 
reason  that  all  the  debtor's  property  is 
liable  for  the  payment  of  his  debts 
unless  specifically  exempted  by  stat- 
ute." Cooper  v.  Maurer  (Iowa)  su- 
pra. 

In  Dickerman  v.  Lust  (1885)  66 
Iowa,  444,  23  N.  W.  916,  it  appeared 
that  there  were  three  mortgages  on 
property.   The  plaintiff  had  acquired 


the  first  two  and  had  foreclosed  and 
purchased  under  the  first;  the  defend- 
ant, the  third  mortgagee,  then  re- 
deemed the  proper^  from  the  fore- 
closure sale.  It  was  held  that  the 
third  mortgagee  redeemed  as  owner, 
and  that  the  result  of  his  paying  off 
of  the  first  mortgage  was  not  to  bar 
the  lien  of  the  second  mortgage,  but 
to  make  it  a  first  lien  on  the  property. 
Compare  the  reported  case  (Sigler  v. 
Phares,  ante,  141). 

In  Curtis  v.  Millard  (1862)  14  Iowa, 
128,  81  Am.  Dec.  460,  it  appeared  that 
a  mortgagee  purchased  proper^  sold 
under  foreclosure  proceedings  brought 
by  him;  the  defendants  later  obtained 
a  judgment  against  the  mortgagor,  the 
plaintiff  thereafter  purchasing  from 
the  mortgagor  his  interest  in  the  prop- 
erty, including  the  right  of  redemp- 
tion, and  redeeming  said  property 
thereunder.  Prior  to  the.  plaintiffs 
purchase,  however,  the  defendants 
levied  on  their  judgment  against  the 
mortgagor,  and  shortly  after  the  said 
redemption  the  said  property  was  ad- 
vertised for  sale  and  the  plaintiff 
brought  an  action  to  restrain  the  sale. 
It  was  held  that  the  lien  of  the  de- 
fendants' judgment  was  on  the  land 
at  the  time  of  the  plaintiff's  purchase 
thereof,  and  that  while  the  failure  of 
the  defendajits  to  redeem  from  the 
purchaser  at  the  foreclosure  sale 
within  the  statutory  period  barred 
their  right  thereto,  it  did  not  devest 
them  of  their  lien  against  their  debtor, 
the  mortgagor,  or  his  grantee,  the 
plaintiff,  when  they  redeemed. 

In  Moody  v.  Funk  (1891)  82  Iowa, 
1,  31  Am.  St.  Rep.  455,  47  N.  W.  1008, 
it  appeared  that  the  plaintiff's  grant- 
or had  placed  a  mortgage  on  the 
property  and  a  few  days  later  had  ex- 
ecuted a  second  mortgage  thereon  to 
the  defendant.  The  first  mortgage 
was  thereafter  foreclosed  and  the  land 
sold  to  the  first  mortgagor,  the  defend- 
ant having  been  made  a  party  to  the 
action,  and  following  this  the  property 
was  conveyed  to  the  plaintiff,  who  re- 
deemed it  from  the  sale,  and  who  then 
sought  to  have  his  title  quieted  as  re- 
gards the  second  mortgage.  Tht  court 
said:  "We  are  of  the  opinion  that  the 
grantee  of  the  execution  debtor,  who. 
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as  in  this  case,  acquires  the  interest 
of  his  grantor  after  the  right  of  a 
junior  lien  holder  to  redeem  is  barred 
hj  lapse  of  time,  may  redeem  without 
removing  such  bar,  and  thus  perfect 
in  himself  the  title  to  the  land  sold." 

In  Berans     Dewey  (1891)  82  Iowa, 
86,  47  N.  W.  1009,  it  was  shown  that 
the  plaintiff's   husband  had  placed 
three  mortgages  on  the  property  in 
question,  the  first  and  third  being  held 
by  one  FuUerton  and  the  second  by  the 
defendant    FuUerton  brought  an  ac- 
tion to  foreclose  hia  mortgages,  mak- 
ing the  defendant  a  party  thereto,  and 
jadgment  was  given  on  all  the  mort- 
gages.  FuUerton  then  purchased  the 
property  add  under  an  execution  on 
the  debts  due  him,  and  the  plaintiff, 
baring  received  a  conveyance  of  the 
interest  of  her  husband's  heirs,  re- 
deemed it  and  brought  suit  to  quiet 
her  title  as  asainst  the  defendant.  It 
was  held  that  the  defendant,  having 
been  made  a  party  to  the  action,  had 
cotice  of  the  sale,  and  that,  having 
failed  to  redeem  while  she  had  an 
opportunity  to  do  so,  she  had  lost  her 
lien  against  one  who  redeemed  not  as 
the  jadgment  debtor,  but  as  hia  widow 
tod  the  grantee  of  his  heirs. 

In  Wells  Ordway  (1899)  108 
Iowa,  86,  76  Am.  St  209,  78  N.  W. 
806,  it  appeared  that  an  owner  of  land 
placed  a  mortgrage  thereon  and  then 
conveyed  it  to  plaintiff's  grantor,  who 
granted  to  the  defendant  two  separate 
Dortga^es.  Defendant  punshased  the 
first  mortarase  on  said  property, 
biOQght  suit  there<»i,  and  purchased 
Qie  said  property  on  foreclosure.  The 
plaintiff  purchased  the  premises  from 
the  second  and  third  mortgagor,  re- 
deemed from  the  defendant,  and  de- 
manded a  release  of  the  second  and 
third  mort^asres.  The  court  following 
Hoody  Funk,  and  Bevans  v.  Dewey 
(Iowa)  supra,  held  that  the  defend- 
ant's liens  had  been  lost  by  his  failure 
to  redeem,  and  that  the  plaintiff  took 
the  property  freed  therefrom. 

In  Co-operative  Sav.  &  L.  Aaso.  v. 
Kent  (1899)  108  Iowa,  146,  78  N.  W. 
9U,  it  appeared  that  tho  owners  of  a 
piece  of  land  placed  a  first  mortgage 
tiiereon  and  later  gave  to  the  plaintiff 
a  lecond  mortgage  on  the  same  prop- 


erty. The  first  mortgagee,  on  foreclo- 
sure proceedings  brought  by  himself, 
and  to  which  the  second  mortgagee 
had  been  made  a  party,  purchased  the 
lots.  Some  months  thereafter  the 
mortgagors,  by  a  deed  reciting  "thai 
the  conveyance  was  subject  to  plain- 
tiff's mortgage,"  conveyed  the  prem- 
ises to  one  who  conveyed  to  parties 
who  redeemed  the  land  from  the  pur- 
chaser under  the  foreclosure  sale  and 
received  a  deed  therefor.  More  than  a 
year  after  the  sale  on  foreclosure  the 
pluntiff  attempted  to  foreclose  the 
second  mortgage.  It  was  held  that  as 
the  plaintiff  had  failed  to  exercise  its 
right  of  redemption  when  it  had  the 
opportunity,  its  lien  was  extinguished 
thereby,  and  not  by  the  redemption 
accomplished  by  the  mortgagor's  re- 
mote grantees.  And  the  fact  that  the 
redeeming  grantees  took  with  notice 
of  the  plaintifll's  mortgage  was  held 
not  to  affect  tike  case;  tibey  took  sub- 
ject to  a  right  of  redemption  which 
the  plaintiff  failed  to  exercise.  The 
court  said:  "When  the  grantee  of  the 
mortgagor  acquires  the  right  to  re- 
deem, and  a  junior  lien  holder  fails  to 
exercise  his  privilege,  and  is  barred 
by  lapse  of  time,  the  grantee  may  re- 
deem witiioat  removing  such  bar,  and 
thus  perfect  the  title  himself." 

In  People's  Sav.  Bank  v.  McCiarty 
(1902)  —  Iowa,  — ,  88  N.  W.  1076,  it 
appeared  that  the  plaintiffs  had  recov- 
ered judgments  against  one  who  had, 
prior  thereto,  placed  two  mortgages 
on  the  land  in  question  which  were 
thereafter  foreclosed  and  two  sales 
made  thereon.  After  the  recovery  of 
the  aforesaid  judgments,  the  judgment 
debtors  conveyed  the  property  to  the 
defendants,  who  redeemed  the  land 
about  seven  months  after  the  sale, 
both  judgments  having  been  entered 
within  seven  months  thereof.  A  stat- 
ute gave  a  debtor  or  his  assignee  the 
exclusive  right  to  redeem  the  property 
within  the  first  six  months  after  a 
sale,  and,  in  the  absence  of  any  such 
redemption  during  the  first  six  months, 
any  creditor  obtaining  a  lien  within 
nine  months  of  the  sale  might  redeem 
in  the  period  after  six  and  within  nine 
months  thereafter.  The  court  held 
that  the  statute  intended  to  give  cred- 


Digitized  by 


148 


AMERICAN  LAW  REPORTS,  ANNOTATED.         [5  A.L.R. 


itors  a  full  period  of  three  months  for 
exercising  their  right  of  redemption, 
and  that  while  the  debtor  and  his  as- 
signees are  given  the  right  to  redeem 
within  the  period  of  one  year  follow- 
ing the  sale,  it  is,  if  exercised  within 
the  above-mentioned  period  granted 
creditors  for  redemption,  not  sufficient 
to  bar  the  liens  of  said  creditors.  It 
was  pointed  out  that  the  plaintiff  had 
not  been  made  a  party  to  the  decrees 
in  this  case.  FiaintifTs  judgments 
were  declared  to  be  liens. 

In  Stastny  v.  Pease  (1904)  124  Iowa, 
587,  iOO  N.  W.  482,  it  appeared  that  the 
owner  of  the  land  now  in  dispute  had 
placed  a  mortgage  uptm  it.  Subse- 
quently the  defendant  obtained  a 
judgment  against  the  mortgagor  and 
his  wife  which  became  a  lien  inferior 
to  the  mortgage.  The  mortgagee  pur- 
chased the  property  at  a  sale  ordered 
by  foreclosure  to  which  the  defendant 
had  not  been  made  a  party.  The  mort- 
gagor and  his  wife  thereafter  sold 
their  interest  to  the  plaintiff,  who,  in 
the  name  of  the  mortgagor,  redeemed 
the  property  from  the  foreclosure  sale, 
the  plainti^  having  no  notice  of  the 
defendant's  judgment.  The  defendant 
later  purchased  the  property  when 
sold  under  execution  issued  on  his 
judgment.  The  plaintiff  then  brought 
suit  to  quiet  title  and  sought  to  be 
subrogated  to  the  rights  of  the  hold- 
era  of  the  liens  which  he  had  paid. 
It  was  held  that  the  defendant  was 
not  bound  by  the  original  foreclosure 
suit,  since  he  had  not  been  made  a 
party  thereto,  and  the  court  pointed 
out  that  if  the  mortgagor  had  re- 
deemed the  property  from  the  said 
foreclosure  sale,  the  defendant's  judg- 
ment would  have  become  a  first  lien 
thereon. 

In  Witham  v.  Blood  (1904)  124  Iowa, 
695,  100  N.  W.  558,  it  appeared  that 
a  tract  of  land  was  subject  to  the 
plaintiff's  mortgage,  which  was  junior 
to  another  mortgage  lien;  the  first 
mortgage  was  foreclosed  and  the  land 
sold  thereunder.  The  original  owners 
of  the  land  conveyed  it  to  another,  and 
redeemed  from  the  sale,  and  the  prop- 
erty was  later  leased  to  the  said  own- 
ers and  their  grantee,  with  a  right  to 
purchase.    The  plaintiff,  more  than 


nine  months  after  the  sale  on  fore- 
closure, obtained  a  sale  on  the  fore- 
closure of  her  second  mortgage,  pur- 
chased at  the  said  sale,  and  then 
sought  to  have  her  deed  declared  su- 
perior to  the  rights  of  the  several  de- 
fendants. It  was  held  that  if  the 
plaintiflf  had  been  a  party  to  the  fore- 
closure under  the  first  mortgage, 
her  right  to  redemption  was  limited 
by  statute  to  the  period  of  nine  months 
following  the  sale;  and  if  that  right 
had  not  been  exercised,  the  legal  title 
redeemed  from  the  foreclosure  sale 
and  in  the  hands'  of  a  third  person  was 
devested  of  the  junior  lien,  and  the 
plaintiff's  title  obtained  under  the  sec- 
ond foreclosure  was  null  and  void. 
The  redemption  was  by  one  of  the 
mortgagors;  but  since,  prior  thereto, 
he  had  conveyed  the  land  by  warrant>' 
deed,  the  benefit  of  the  redemption 
inured  to  his  grantee. 

In  Cooper  v.  Maurer  (1904)  122 
Iowa,  321,  98  N.  W,  124,  it  appeared 
that  a  mortgagee  foreclosed  on  his 
mortgage,  making  parties  to  the  suit 
the  mortgagor  and  his  judgment  cred- 
itor and  assignee,  the  said  judgment 
being  junior  to  the  mortgage.  The 
mortgagor  conveyed  the  legal  title  to 
the  plaintiff,  and  the  following  day  the 
property  was  sold  to  the  mortgagee,  by 
virtue  of  his  execution  on  the  fore- 
closure suit.  An  assignee  of  the  judg- 
ment creditor  attempted,  within  the 
statutory  period,  to  redeem  the  prop- 
erty, but  failed  through  noncompli- 
ance with  a  provision  of  the  statute, 
and  the  plaintiff  later  redeemed.  The 
assignee  having  obtained  a  deed  at  a 
sheriff's  sale  under  her  judgment,  the 
plaintiff  brought  an  action  to  quiet 
title.  The  court  said  that  it  would 
treat  the  case  as  if  the  assignee  of  the 
judgment  creditor  had  made  no  at- 
tempt to  redeem,  since  the  said  at- 
tempt was  of  no  avail.  It  was  held 
that  the  grantee  of  a  mortgagor's  title, 
whether  her  conveyance  be  executed 
before  a  foreclosure  sale  or  thereaft- 
er, "and  during  the  statutory  period 
of  a  redemption,  may  redeem  from 
sale,  and  thereby  acquire  a  title  freed 
from  the  claims  of  junior  lien  holders 
who  have  been  made  parties  to  the 
proceedings  and  have  failed  to  redeenk 
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within  the  time  prescribed  therefor." 
The  owner  of  the  judsnnent  was  made 
a  party  to  the  foreclosure  proceedings^ 
and  by  failure  to  accomplish  redemp- 
tion within  the  statutory  period,  the 
lien  was  lost  as  regards  the  plaintiff. 

In  at  least  two  jurisdictions  it  is 
held  that  a  subordinate  lien  is  not  de- 
vested under  any  circumstances  by 
reason  of  the  redemption  of  the  prop- 
erty from  a  sale  under  a  prior  lien, 
by  a  judgment  debtor  or  his  grantee. 
Walsh  T.  Robinson  (1903)  135  Mich. 
16,  97  N.  W.  66,  rehearing  denied  in 
<1903)  135  Mich.  22.  99  N.  W.  282; 
Be  Roberts  v.  Stiles  (1901)  24  Wash. 
€11,  64  Pac.  795. 

In  the  case  last  cited  it  appeared 
that  the  owner  of  the  land  in  question 
placed  a  mortgage  on  it,  and  then  sold 
it  subject  to  the  mortgage,  accepting 
in  pi^rment  a  mortgage  tiiereon  ex- 
ecuted by  his  grantee.  The  property 
was  sold  on  foreclosure  proceedinj^ 
brought  under  the  first  mortgage,  and 
purchased  by  the  first  mortgagee,  the 
first  mortagor  and  his  grantee  having 
been  made  parties  to  the  proceedings. 
The  proper^  was  later  sold  by  the 
grantee  to  one  Fry,  who  had  notice  of 
the  existence  of  the  mortgage  executed 
by  his  grantor,  and  who  later  re- 
deemed the  property  from  the  pur- 
chaser at  the  foreclosure  sale.  The 
holder  of  the  second  mortgage  as- 
signed the  same  to  the  plaintiff,  who 
claimed  a  lien  by  reason  thereof.  It 
was  held  tbat  Fry  stood  in  the  shoes 


of  his  grantor,  who  had  created  the 
sectmd  mortgage,  and  when  he  re- 
deemed the  property  he  was  merely 
exercising  the  right  of  his  grantor  to 
redeem,  with  the  result  that  "the  es- 
tate was  restored  as  if  no  sale  had 
been  made."  The  grantee  of  the  judg- 
ment debtor,  it  was  held,  has  no  great- 
er rights  than  the  judgment  debtor 
■  himself,  and  redemption  by  the  owner 
removed  any  effect  on  the  plaintiff's 
second  mortgage  caused  by  the  fore- 
closure proceedings. 

In  Walsh  v.  Robinson  (Mich.)  supra, 
it  appeared  that  the  defendant  was  the 
owner  of  an  equity  of  redemption 
obtained  after  five  mortgages  had 
been  placed  upon  the  property  in  ques- 
tion. The  first  mortgagee  acquired 
title  to  the  said  land  on  foreclosure 
proceedings  to  which  the  junior  mort- 
gagees, but  not  the  defendant,  had 
been  made  parties,  and  then  conveyed 
the  said  title  to  the  second  mortgagee, 
who  sought  to  foreclose  both  first  and 
second  mortgages  against  the  defend- 
ant, who  claimed  that  the  foreclosure 
proceedings  op  the  first  mortgage 
barred  all  liens  against  his  title  ex- 
cept that  of  the  first  mortgage,  and 
this  claim  was  founded  on  the  fact 
that  he  had  not  been  made  a  party  to 
the  proceedings.  The  court,  on  the 
petition  for  rehearing,  said:  "It  is 
sufRcient  to  say  that  the  owner  of  the 
equity  of  redemption,  not  being  a  party 
to  the  first  foreclosure  proceedings, 
was  not  bound  thereby,  and  cannot 
claim  that  the  liens  of  liie  mortgages 
were  thereby  extinguished."    B.  3. 


MAX  J.  KENNEDY  et  al. 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COMPANY. 

Kanaofi  Supreme  Oowt~May  10,  1019, 

(104  Kan.  708,  181  Pac  117.) 

Damages  —  for  injury  to  freight  —  charges. 

1.  In  an  action  against  a  carrier  for  damages  on  account  of  injury  to  an 
animal  in  transit,  where  delivery  was  made  at  the  point  of  destination, 
the  plaintiff  cannot  recover  for  freight  charges  paid,  althoui^  the  animal 

Headnotes  by  Mason,  J. 
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was  so  injured  as  to  be  entirely  worthless,  and  the  amount  of  recovery  was 

limited  by  the  value  stated  in  the  bill  of  lading. 

[See  note  on  this  question  beginning  on  page  162.] 

—  expense  of  treatment. 

2.  Where  an  animal  has  been  killed 
or  rendered  entirely  worthless  by  such 
an  injury,  a  recovery  may  sometimes  be 
had  in  excess  of  its  value  by  reason  of 
money  spent  in  an  unsuccessful,  but 
reasonable,  effort  to  restore  it  to  use- 
fulness; but  this  can  be  true  only  of 
expenditures  made  in  a  just  expecta- 


tion of  reducing  the  carrier's  liability 
by  the  amount  expended ;  and  where  the 
recovery  is  based  upon  the  valuation 
placed  on  the  animal  in  the  shii^in^ 
contact,  the  es^ectation  most  be  that 
the  recoverable  damages  will  be  re- 
duced below  that  amount. 
[See  4  B.  C.  L.  997.] 


(Johnston,  Ch.  J.,  and  Mason,  J.^  dissent  in  part.) 


Motion  by  defendant  to  make  mandate  more  definite  and  certain,  after 
appeal  from  a  judgment  of  the  District  Court  for  Wilson  County  (Brown, 
J.)  in  plaintiff's  favor,  in  which  the  judgment  was  reversed  with  direc- 
tions, in  an  action  brought  to  recover  damages  for  injury  to  certain  race 
horses,  alleged  to  have  been  caused  by  defendant's  negligence  while  in 
transit.   Motion  allowed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  R.  Smith,  Owen  J.  To  permit  plaintiffs  to  recover  more 
Wood,  and  Alfred  A.  Scott,  for  appel-    than  the  valuation  of  the  horses  upon 


lant: 

There  could  be  no  judgment  entered 
against  the  Railway  Company  in  excess 
of  $460,  unless  it  shouiti  be  for  repairs 
for  cart,  sulky,  trunk,  and  halters, 

$26.50. 

Greening  v.  Chicago  &  N.  W.  R.  Co. 
—  Mo.  App.  — ,  183  S.  W.  1121 ;  Bassett 
V.  Chicago  &  N.  W.  R.  Co.  168  Wis.  617, 
171  N.  W.  749;  Boyle  v.  Bush  Terminal 
R.  Co.  210  N.  Y.  389,  104  N.  E.  933; 
Baird  v.  Denver  &  R.  G.  R.  Co.  49  Utah, 
58,  162  Pac.  79;  Western  Transit  Co. 
V.  A.  C.  Leslie  &  Co.  242  U.  S.  448,  61 
L.  ed.  423,  37  Sup.  Ct  Rep.  183. 

If  the  shipment  In  question  had  been 
an  interstate  shipment,  the  court  would 
permit  judgment  only  for  the  released 
value  authorized  by  the  tariffs  and  spec- 
ified in  the  contract. 

Adams  Exp.  Co.  v.  Croninger,  226 
U.  S,  491,  57  L.  ed.  314,  44  L.R.A.(N.S.) 
257,  33  Sup.  Ct.  Rep.  148;  Southern 
Nursery  Co.  v,  Winfield  Nursery  Co.  89 
Kan  522,  132  Pac.  149;  Missouri,  K.  & 
T.  R.  Co.  v.  Harriman,  227  U.  S.  657, 
57  L.  ed.  690,  33  Sup.  Ct.  Rep.  397; 
Metz  V.  Chicago,  R.  I.  &  P,  R.  Co.  90 
Kan.  460,  135  Pac.  667;  Watt  v.  Mis- 
souri, K.  &  T.  R.  Co.  90  Kan.  466,  135 
Pac.  600;  Christl  v.  Missouri  P.  R.  Co. 
92  Kan.  580,  141  Pac.  687;  Miller  v. 
Atchison,  T.  &  S.  F.  R.  Co.  97  Kan.  782, 
156  Pac.  780;  Mollohan  v.  Atchison.  T. 
&  S.  F.  R.  Co.  97  Kan.  51,  L.R.A.1918A, 
175.  P.UJ1.1916C.  537.  154  Pac,  248. 


■ich  the  rate  they  paid  was  based 
would  obviously  be  a  discrimination  in 
their  favor,  constituting  a  violation  of 
the  Railroad  and  Utilities  Acta. 

Pacific  Exp.  Co.  v.  Foley,  46  Kan. 
457,  12  L.R.A.  799,  26  Am.  St.  Rep.  107, 
26  Pac.  665;  Hart  v.  Pennsylvania  R. 
Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 
Ct.  Rep.  151;  Metz  v.  Chicago,  R.  I.  & 
P.  R.  Co.  90  Kan.  462,  135  Pac.  667. 

Messrs.  J.  T.  Cof^r  and  Farrelly 
&  Evans  for  appellees. 

Mason,  J.,  delivered  the  opinion 
of  the  court: 

In  this  case  it  was  held  that,  be- 
cause the  value  of  three  horses 
shipped  by  rail  was  stated  in  the 
bill  of  lacQng  to  be  $150  each,  the 
shipper  was  precluded  from  assert- 
ing that  they  were  worth  more  than 
that  in  an  action  for  damages  on 
account  of  their  being  injured  in 
transit.  In  reversing  the  judgment 
the  direction  was  given  "to  deduct 
therefrom  all  that  was  allowed  in 
excess  of  $450  on  account  of  the  in- 
jury to  the  horses."  A  difference  of 
opinion  has  arisen  between  the  par- 
ties as  to  whether  or  not  certain 
items  of  the  amount  recovered  are 
to  be  regarded  as  having  been  al- 
lowed "on  account  of  the  injury  to 
the  horses,"  within  the  meaning  of 
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the  phrase  as  used  in  the  opinion 
and  mandate.  The  defendant  has 
filed  a  motion,  upon  which  counsel 
have  been  heard,  asking  that  the 
languasre  be  made  more  definite,  so 
that  a  further  appeal  may  be  avoid- 
ed. The  broad  question  argued  and 
determined  on  the  appeal  was 
whether  the  plaintiff's  recovery  was 
limited  by  the  value  stated  in  the  bill 
of  lading;  and,  having  decided  this 
in  the  affirmative,  the  court  over- 
looked the  fact  that  there  was  room 
for  a  difference  of  opinion  as  to  the 
exact  effect  the  decision  should  have 
(m  the  various  items  entering  into 
the  amoont  allowed  by  the  trial 
court — a  matter  which  was  fairly 
involved,  although  it  had  not  been 
specifically  discussed.  The  mandate 
oos^t  not  to  remain  in  such  form  as 
to  give  occasion  for  controversy  as 
to  its  meaning,  and  will  be  made 
definite  in  accordance  with  the  de- 
fendant's request. 

The  district  court  awarded  the 
plaintiff  $4,600  on  account  of  the 
diminution  in  the  value  of  the  horses, 
resulting  from  their  injuries.  This 
of  course  should  be  reduced  to  $450. 
An  allowance  of  $26.60  was  made 
for  injury  to  other  property,  and  is 
not  affected  by  the  reversal.  The 
items  over  which  the  present  dispute 
has  arisen  are:  For  freight  paid, 
$33.94;  for  the  services  of  a  veter- 
inary, medicine,  and  treatment  of 
horses,  $43 ;  and  for  the  expense  of 
caring  for  the  horses  for  a  period  of 
about  two  montiiB  following  the  ac- 
cident, $237.50. 

1.  The  court  is  of  ttie  opinion 
(which  the  writer  does  not  share) 
that  the  plaintiff  was  not  entitled  to 
any  recovery  on  account  of  what  he 
paid  for  the  transx>ortation,  since 

the  service  was  ac- 
tually performed, 
although  the  value 
of  two  of  the  ani- 
mals was  found  to  have  been  en- 
tirely destroyed,  and  that  of  the 
third  reduced  to  $100. 

2.  The  defendant  maintains  that 
nothing  should  be  allowed  on 
account  of  the  services  of  a  vet- 
erinary or  other  treatment  of  the 


for  tmSmwT  tm 


horses,  because  the  fixing  of  their 
value  at  $150  each  in  the  shipping 
contract  made  that  amount  the  ab- 
solute limit  of  the  plaintiff's  recov- 
ery by  reason  of  any  injury  to  them. 
The  stipulation  did  not  in  so  many 
words  restrict  the  plaintiff's  right 
of  recovery  to  any  specific  sum.  It 
merely  stated  a  value  which  fixed 
the  freight  charges,  thereby  estop- 
ping him  *to  assert  that  the  horses 
were  worth  more  than  $150  each. 
The  question  presented,  therefore, 
is  this :  Can  he  recover  by  reason  of 
the  injury  to  them  more  than  th^ir 
full  value?  The  rule  as  commonly 
formulated  seems  to  preclude  this, 
although  the  usual  statement  may  be 
affected  by  the  fact  that  a  reference 
to  compensation  for  loss  of  the  use 
of  the  property  is  included.  2 
Thomp.  Neg.  §  ^11 ;  note  in  5  Ann. 
Cas.  416,  foot  of  first  column.  If 
expenditures  made  In  an  effort  to 
restore  to  usefulness  an  injured  an- 
imal are  to  be  charged  against  the 
person  whose  negligence  caused  the 
injury,  on  the  ground  that  he  has 
been  benefited  by  them  through  a 
reduction  of  damages,  it  is  obvious 
that  the  total  recovery  should  not 
exceed  the  value  of  the  animal.  But, 
If  the  plaintiff  niay  recover  for 
money  spent  in  an  honest,  but  un- 
successful, effort  to  improve  the  con- 
dition of  his  injured  animal,  not  be- 
cause the  defendant  actually  derives 
any  benefit  therefrom,  but  because 
the  expenditure  was  made  in  good 
faith  in  hopes  of  such  an  effect,  then 
an  allowance  on  that  account  would 
seem  permissible,  even  although  it 
resulted  in  a  recovery  in  excess  of 
the  full  value  of  the  animal.  And 
the  courts  which  have  directly 
passed  upon  the  question  have  taken 
that  view,  holding  that  where  death 
results  the  owner  may  recover,  in 
addition  to  the  full  value  of  the  ani- 
mal, whatever  he  has  expended  in  a 
reasonable  effort  to  save  it.  1  R. 
C.  L.  1195;  note  in  5  Ann.  Cas.  416, 
second  column;  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Jordan,  —  Tex.  Civ.  App. 
— ,  155  S.  W.  676.  But,  while  such 
an  expenditure,  to  be  chargeable 
against  the  defendant,  need  not  have 
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actually  inured  to  his  benefit*  it  must 
have  been  incurred  in  a  reasonable 
effort  to  accomplish  a  result  that 
would  have  that  ef- 
fect. Here  no  ex- 
penses for  the  care 
of  any  of  the  injured  animals  can 
be  chars:ed  against  the  defendant 
unless  they  were  made  in  the  rea- 
sonable expectation,  not  merely  of 
improving  the  condition  of  the 
horse,  but  of  improving  it  so  much 
that  the  impairment  in  its  value 
would  be  less  than  $150,  since  other- 
wise the  defendant  would  have  no 
concern  in  the  matter.  The  allow- 
ances made  by  the  trial  court  were 
obviously  based  on  the  full  value  of 
the  horses,  and  cannot  be  permitted 
to  stand,  in  view  of  the  $150  limita- 
tion. It  seems  improbable  liiat  the 
plaintiff  would  wish  to  undertake 
to  show  that  any  part  of  the  ex- 
pense of  the  care  of  the  horses  was 
justified  by  a  reasonable  belief  that 
the  amount  for  which  the  defendant 
was  liable  could  thereby  be  reduced 
below  $150  each,  but,  if  he  shall  so 
desire,  the  opportunity  will  be  of- 
fered. The  judgment  will  be  re- 
duced to  $476.50,  and.  if  the  plain- 
tiff shall  so  elect,  a  new  trial  may 
be  had  upon  a  single  issue  whether 
he  shall  also  recover  a  further  judg- 
ment for  expenditures  incurred  in 
caring  for  the  horses,  under  the  test 
just  laid  down. 


Bnrch,  Porter,  West,  Blaishallt 
and  Dawson,  JJ.,  concurring. 

Blason,  J.,  dissenting  in  part: 
The  general  rule  is  wdl  settled 
that,  where  animals  are  killed  or 
property  is  lost  in  transit,  in  an  ac- 
tion against  the  carrier  the  measure 
of  damage  is  the  market  value  at 
the  point  of  destination,  less  the 
freight,  if  it  has  not  been  paid;  no 
recovery  being  allowed  for  freight 
if  it  has  been  paid.  I  understand 
that  the  basis  of  this  rule  is  the 
theory  that  the  amount  of  tibe 
freight  charged  is  deemed  to  enter 
into  the  valuation  at  destination,  so 
that,  if  the  owner  were  allowed 
freight  as  such,  he  would  recover  it 
twice.  Merriam,  Claims  between 
Shippers  &  Carriers,  §§  668,  669. 
Here  two  of  the  horses  were  found 
to  have  been  so  injured  as  to  become 
entirely  worthless,  and  the  amount 
of  the  recovery  is  not  the  value  of 
the  horses  at  destination,  but  the 
agreed  value  at  the  point  of  ship- 
ment. The  plaintiff,  as  to  these  aiU- 
mals,  gained  no  benefit  from  the 
transportation,  and,  as  the  freight 
did  not  enter  into  the  amount  he  re- 
covered, I  think  he  should  be  reim- 
bursed on  account  thereof. 

Johnston,  Gh.  J.,  concurs  in  the 
partial  dissent. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Freight  at  an  dement  of  dam^re  where  contract  Sxet  value  or  IhnUs  canrier'a 
liabUity  for  property  lost  or  danwfed. 


The  contract  before  the  court  in  the 

reported  case  (Kennedy  v.  Atchison, 
T.  &  S.  F.  R.  Co.  ante,  149)  fixed  the 
value  of  the  property  for  the  purpose 
of  computing  the  freisrht  charges,  but 
did  not  expressly  provide  that  the  car- 
rier's liability  was  to  be  limited  to  the 
value  as  fixed.  The  court  held  in  its 
original  opinion,  104  Kan.  129,  179 
Pac.  314,  that  such  an  express  provi- 
sion is  unnecessary  to  limit  the  lia- 
bility to  the  value  as  fixed.  Apparent- 
ly the  contract  was  silent  also  as  to 
the  time  and  place  with  reference  to 


which  the  value  was  fixed.  Unfortu- 
nately, Judge  Mason  did  not  state,  in 
writing  the  majority  opinion,  the 
theory  or  reasoning  upon  which  the 
court  arrived  at  the  conclusion  that 
freight  paid  by  the  shipper  was  not 
recoverable;  but  from  what  he  says  in 
his  dissenting  opinion  it  seems  reason- 
able to  suppose  that  the  majority  re- 
garded the  fixed  value  to  be  that  of  the 
property  at  destination.  If  they  were 
correct  in  so  regarding  it,  their  con- 
clusion, under  the  authorities,  is  ir- 
resistible.  On  the  other  hand,  if  the 
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fl^d  value  is  to  be  regarded  as  the 
value  at  the  point  of  shipment,  as  he 
regarded  it,  his  conclusion  is  no  less 
irresistible. 

It  is  assamed  here  that  the  rule  to 
be  applied  in  the  absence  of  a  stipula- 
tion fixing  the  value  or  limiting  the 
liability,  as  well  as  the  reason  for  the 
mle,  is  correctly  stated  in  the  dissent- 
ing opinion.  See  also  quotation  from 
the  opinion  in  The  Oneida  (Fed.)  in- 
fra. This  assumes  that,  where  the 
contract  fixes  neither  the  value  nor 
the  time  and  place  of  fixing  it,  the 
value  at  destination  will  be  taken. 
Bnt  in  the  instant  case  the  value  was 
fixed.  There  are  no  other  reported 
eases  involving  recovwy  of  ft'eight 
charges  in  which  only  the  value  is 
fixed*  with  no  indication  aa  to  time 
and  place  vitli  reference  to  which  it 
was  fixed;  but  there  are  many  cases 
in  which  the  time  and  place  of  ship- 
ment are  specified  for  the  purpose  of 
fixing  value  in  case  of  loss  or  injury 
to  the  property.  In  all  such  cases  it 
is  held  that  freight,  if  paid,  is  recover- 
able, and.  If  not  paid,  is  not  to  be  de- 
dncted. 

Where  it  1b  agreed,  either  In  the 
carriage  contract  or  by  stipulation  in 
conrt,  that  the  damages  shall  be  com- 
puted on  the  basis  of  the  value  of  the 
property  at  the  time  and  place  of  ship- 
ment it  is  proper  to  allow  plaintiff  to 
recover  freight  charges  if  he  has  paid 
them,  or,  if  he  has  not  paid  them,  no 
deduction  thereof  is  to  be  made: 

United  State8.^Fennsylvania  R.  Co. 
V.  OUvit  Bros.  (1916)  243  U.  S.  574,  61 
L.  ed.  906,  37  Sup.  Ct  Rep.  468;  Penn- 
sylvania R.  Go.  V.  Carr  (1916)  243  U. 
S.  587,  61  L.  ed.  914,  87  Sap.  Ct.  Rep. 
472.  affirming  (1916)  88  N.  J.  L.  235, 
06  Ati.  688;  The  Oneida  (1904)  63  a 
C.  A.  239,  128  Fed.  687.  certiorari  de- 
nied in  (1904)  194  U.  S.  632,  48  L.  ed. 
1159.  24  Sup.  Ct  Rep.  866. 

California. — Pierce  v.  Southern  P. 
Co.  (1879)  120  Cal.  156,  40  L.R.A.  350, 
47  Pac.  874,  62  Pac.  802,  1  Am.  Neg. 
Rep.  211,  S  Am.  Neg.  Rep.  636;  Olco- 
vich  Grand  Trunk  R.  Co.  (1918)  — 
Cal.  — ,  176  Pac.  459. 

Colorado.— Denver  &  R.  G.  R.  Go.  v. 
Peterson  Grocery  Go.  (1916)  69  Colo. 
125, 147  Pac.  663. 


Georgia.— Lamb  v.  W.  H.  Mitchell  & 
Co.  (1916)  16  Ga.  App.  759.  84  S.  E. 
213. 

Minnesota. — Shea  v.  Minneapolis, 
St  P.  &  S.  Ste.  M.  R.  Co.  (1895)  63 
Minn.  228,  66  N.  W.  458,  as  modified  by 
Davis  V.  New  York,  O.  &  W.  R.  Co. 
(1897)  70  Minn.  37,  72  N.  W.  823. 

Missouri.— Dean  v.  Toledo,  St.  L.  & 
W.  R.  Co.  (1910)  148  Mo.  App.  428, 
128  S.  W.  10. 

SonUi  Carolina. — ^Kelly  v.  Sonthem 
R.  Go.  (1909)  84  S.  C.  249,  137  Am.  St 
Rep.  842,  66  S.  E.  198. 

Texas. — Missouri  P.  R.  Co.  v.  Barnes 
(1885)  2  Tex.  App.  Civ.  Cas.  (Will- 
son)  607. 

Wiscondof — ^Wegwer  ▼.  Chicago  ft 
N.  W.  R.  Co.  (1916)  162  Wis.  322,  166 
N.  W.  201. 

And  where  there  is  a  partial  loss 
and  expense  incurred  in  an  effort  to 
reduce  the  amount  of  damages  for  the 
carrier,  the  amount  recoverable  is  lim- 
ited to  the  value  of  the  goods  at  point 
of  shipment  plus  freight  if  it  has  been 
paid,  and  interest  upon  the  claim. 
Oleovieh  v.  Grand  Trunk  R.  Co.  (1918) 
—  Cal.      176  Pac.  469. 

And  under  such  a  provision  in  the 
bill  of  lading,  the  carrier  cannot 
where  the  claim  is  based  wholly  upon 
a  shortage  in  the  amount  of  com 
called  for  in  the  bill  of  lading,  insist 
upon  the  enforcement  of  the  clause, 
and  at  the  same  time  retain  the  whole 
amount  of  freight  paid  to  it  on  the 
supposition  titat  the  bill  of  lading  cor- 
rectly showed  the  amount  of  com  in 
the  car.  Tibbits  v.  Rock  Island  ft  P. 
R.  Co.  (1893)  49  111.  App.  567. 

The  reason  for  the  rule  was  stated 
In  The  Oneida  (1904)  63  C.  C.  A.  239, 
128  Fed.  687,  certiorari  denied  in 
(1904)  194  U.  S.  632,  48  L.  ed.  1169, 
24  Sup.  Ct  Rep.  866,  supra,  by  Wallace, 
J.,  as  follows:  "The  general  mle  is 
that,  in  case  of  a  loss  of  the  goods,  the 
carrier  is  liable  to  the  shipper  for 
their  market  value  at  the  point  of  des- 
tination, less  the  amount  of  the  freight 
charges  due  for  their  transportation ; 
and  the  same  mle  applies  where  the 
goods  are  merely  damaged,  and  are 
delivered  in  their  damaged  condition, 
with  the  qualification  that  the  value 
of  the  goods  In  their  damaged  condi- 
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tion  IB  to  be  deducted.  Presumably 
the  cost  of  transportation  to  the  place 
of  destination  is  an  element  of  the 
market  value  of  the  goods  at  that 
place ;  and  when  the  shipper  recovers 
their  market  value,  or  upon  the  basis 
of  their  maritet  value  at  that  place,  he 
obtains  full  indemnity.  As  the  ship- 
per thus  gets  the  benefit  of  the  trans- 
portation, the  carrier  should  not  lose 
the  freight.  In  the  present  case,  how- 
ever, the  general  rule  is  deflected  by 
the  peculiar  condition  in  the  bill  of 
lading.  That  condition  was  as  fol- 
lows: 'It  is  further  mutually  agreed 
that  in  case  any  loss,  detriment,  or 
damage  is  done  to  or  sustained  by  any 
of  the  goods  or  property  herein  re- 
ceipted for  during  transportation, 
...  in  ascertaining  the  amount  of 
such  damage  the  same  shall  be  com- 
puted at  the  value  or  cost  of  said  goods 
or  property  at  the  time  and  place  of 
shipment.'  Obviously,  this  clause  can- 
not be  construed  literally,  as  it  would 
be  preposterous  to  suppose  that  the 
parties  intended  that,  in  case  of  a 
partial  or  even  a  trifling  damage,  the 
loss  should  be  estimated  at  the  whole 
value  or  cost  of  the  goods.  In  reason 
it  must  mean  either  that  the  damage 
recoverable  shall  not  exceed  the  cost 
or  value  of  the  goods  at  the  time  and 
place  of  shipment,  or,  alternatively, 
that  as  a  basis  for  computing  the  dam- 
ages their  cost  or  value  at  the  place 
of  shipment  is  to  be  substituted  for 
their  market  value  at  the  place  of 
destination.  The  language  is  more 
consistent  with  the  latter  meaning. 
The  clause  was  probably  inserted  for 
the  benefit  of  both  parties,  and  to  re- 
lieve either  from  the  cha..ees  of  an 
excessive  loss  arising  by  abnormal 
fluctuations  in  the  market  value  of  the 
goods  occurring  after  the  time  of 
shipment,  and  whereby  the  market 
value  at  the  time  of  dellveir  might  be 
much  higher  or  much  lower  than  at 
the  time  of  shipment,  or  than  ordinar- 
ily. Reading  it  as  intended  to  elimin- 
ate an  element  of  uncertainty  in  esti- 
mating possible  loss,  it  can  be  given 
due  effect  without  burdening  the  ship- 
per with  the  cost  of  the  transportation 
of  the  goods.  Under  a  bill  of  lading 
like  the  present,  the  shipper's  loss  is 


fairly  measured  by  the  difference  be- 
tween the  cost  or  value  of  the  goods  at 
t^e  time  and  place  of  shipment,  and 
their  damaged  condition  at  the  place 
of  delivery,  together  with  the  expenses 
incurred  for  their  transportation.  The 
carrier  really  obtains  the  benefit  of 
the  transportation,  and  the  shipper 
does  not,  because,  applying  this  rule 
of  damages,  the  carrier  is  allowed  the 
value  of  the  damaged  goods  at  their 
place  of  delivery.  There  is  no  justice 
in  requiring  the  shipper  to  pay  for  a 
benefit  which  inures  wholly  to  the  car- 
rier." 

In  Wegener  v.  Chicago  &  N.  W.  K. 
Co.  (1916)  162  Wis.  324,  156  N.  W. 
201,  supra,  the  court  said:  "The  bill 
of  lading  contained  this  provision: 
'The  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liablo  shall  be 
computed  on  the  basis  of  the  value  of 
the  property  (being  the  bona  fide  in- 
voice price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  pre- 
paid) at  the  place  and  time  of  ship- 
ment under  this  bill  of  lading,  unless 
a  lower  value  has  been  represented  in 
-  writing  by  the  shipper,  or  has  been 
agreed  upon  or  is  determined  by  the 
classification  or  tariffs  upon  which 
the  rate  is  baaed,  in  any  of  which 
events  such  lower  value  shall  be  the 
maximum  amount  to  govern  such  com- 
putation, whether  or  not  such  loss  or 
damage  occurs  from  negligence.'  The 
bill  of  lading  and  the  tariff  constitut- 
ed the  contract  of  shipment,  and  de- 
fendant claims  that  under  it  the  mar- 
ket value  at  the  place  of  shipment, 
plus  freight,  drayage,  and  commis- 
sions, and  not  the  market  value  at  the 
place  of  destination,  measured  the 
damages.  This  is  correct.  Such  stipu- 
lations as  to  measure  of  damages  or 
other  reasonable  conditions  touching 
the  shipment  are  valid  and  binding 
upon  the  shipper.  Ullman  v.  Chicago 
&  N.  W.  R.  Co.  (1901)  112  Wis.  150, 
56  L.R.A.  246,  88  Am.  St.  Rep.  949,  88 
N.  W.  41;  Willard  v.  Chicago  &  N.  W. 
R.  Co.  (1912)  150  Wis.  234,  186  K.  W. 
646;  Cohen  v.  Minneapolis,  St  P. 
&  S.  Ste.  M.  R.  Co.  (1916)  162  Wis.  73, 
155  N.  W.  945;  Inman  v.  Seaboard  Air 
Line  R.  Co.  (1907;  C.  C.)  159  Fed,  960; 


Digitized  by 


ANNO.— UMITATION  OF  CARBIER'S  LIABILITY— FREIGHT.  155 


vis  V.  New  York,  O.  &  W.  R.  Co. 

:SL)TJ  70  Minn.  37,  72  N.  W.  823  ;  4 
K.  C.  L.  930.  The  evidence  shows  that, 
after  crediting  plaintiff  with  freight, 
drayage,  and  commissions  at  New 
York,  the  market  value  of  the  poultry 
at  the  place  of  shipment,  including  the 
Io3t  poultry,  was  $318.46  less  than  its 
market  value  at  the  place  of  destina- 
tion as  found  by  the  jury.  If,  there- 
fore, defendant  is  liable  for  the  poul- 
try lost,  the  judgment  should  be 
reduced  $318.46,  and,  if  not,  it  should 
be  reduced  $392.71 ;  the  value  of  the 
lost  poultry  bain^r  $74.25." 

In  Fine  Southern  Exp.  Co.  (1911) 
10  Ga.  App.  161,  73  S.  E.  35,  there  was 
a  clause  in  the  express  receipt  which 


limited  the  liability  of  the  carrier  to 
$60,  and  the  court  refused  to  permit 
the  deduction  of  the  express  charges 
from  the  value  of  the  goods  in  making 
up  the  verdict;  but  the  case  is  not  in 
point  on  the  question  here  being  con- 
sidered for  the  reason  that  the  claim 
and  verdict  were  for  an  amount  less 
than  $50,  so  that  the  limitation  clause 
could  not  operate.  The  holding  is 
based  upon  the  ground  that  the  carrier 
did  not  perform  the  service,  the  pack- 
age being  lost  and  never  delivered. 
This,  of  course,  makes  the  holding  one 
upon  the  general  question  of  allowing 
carriage  charges,  and  takes  the  case 
out  of  the  scope  of  the  note. 

J.  W.M. 


GOBNELIA  J.  MAXWELL,  Appt, 

V. 

GREGORY  PAGE  and  Wife. 
S0W  Mexico  Supreme  Ceurt— September  20,  i917, 
(23  N.  M.  366,  168  Pac.  492.) 

Tax  —  irre^larities  —  curative  provisions  —  validity, 

1.  The  curative  provisions  of  §  25,  chap.  22,  Laws  1899,  providing  that 
no  sale  or  tax  title  had  in  accordance  with  the  act  should  be  invalidated 
except  upon  the  ground  that  the  taxes  were  paid  before  sale,  or  that  the 
property  was  not  subject  to  taxation,  are  to  be  given  effect  according 
to  their  terms,  and  are  held  to  control  other  provisions  of  the  act  which 
are  mer^  directory.  A  tax  sale  held  prior  to  the  time  appointed  by  the 
act  is  nevertheleBB  valid  by  reason  of  said  curative  provisions,  and  cannot 
be  avoided  by  reason  of  being  premature,  the  time  of  sale  appointed  by  the 
statute  being  held  to  be  directory,  and  not  mandatory. 

[See  note  on  this  question  beginnmg  on  page  164.] 

~  doe  inocesB  of  law. 
.  2.  This  statute,  as  thus  construed,  is 
held  not  to  be  violative  of  the  constitu- 
tional guaranty  against  depriving  a 
person  of  his  property  without  due 
process  of  law. 

—  constitntional  requirements 
notice. 

3.  The  constitutional  guaranty 
against  the  taking  of  property  without 
due  process  of  law  has  to  do,  in  taxa- 
tion proceedings,  with  the  essentials  of 
taxation  only.  All  other  matters  may 
be  varied  according  to  the  legislative 
wilL   The  legislature  may  provide  by 


law  what  shall  be  essential,  and  what 
not  essential,  in  taxation  proceedings, 
subject  only  to  the  fundamental  prin- 
ciple that  the  taxpayer  must  have  no- 
tice and  opportunity  to  be  heard  as  to 
the  amount  of  the  charge  laid  upon  his 
property.  Notice  of  every  step  in  the 
tax  proceedings  is  not  necessary.  The 
owner,  if  he  has  notice  and  importunity 
to  be  heard  either  before  or  after  the 
tax  lien  is  fixed  upon  his  property,  has 
due  process  of  law. 

—  assessment  to  unknown  owner  — 
court  proceeding. 

4.  Section  29,  chap.  22,  Laws  1899, 
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construed,  and  held  not  to  require  a 
judfirment  of  the  district  court  in  all 
cases  where  property  is  assessed  to  un- 
known owners,  but  to  require  only  tiie 
same  procedure  as  in  other  cases. 


Appeal  —  qneatimi  not  presented  b»- 

low. 

6.  A  question  not  presented  to  the 
lower  court  will  not  be  considered  here. 
[See  2  R.  C.  L.  69.] 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  of  McKinley 
County  (Raynolds,  J.)  in  favor  of  defendants  in  a  suit  to  quiet  title  to  cer- 
tain land.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  B.  Jamison  for  appellant  of  the  proceedinss  herein  were 
Messrs.  McFie.  Edwards,  &  HcFie    taken  under  the  Tax  Law  of  1899. 


for  appellees. 

Parker,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  to  quiet  title  to 
certain  lots  situate  in  the  town  of 
Gallup.  The  suit  wa^  brought  by 
W.  A.  Maxwell,  the  appellant, 
against  Gregory  Page  and  his  wife» 
and  resulted  in  a  decree  in  favor  of 
the  appellees.  From  that  decree 
the  appellant  has  appealed. 

The  daim  of  title  to  the  premises 
in  controversy  by  the  appellant  is 
based  upon  a  conveyance  from  the 
probate  judge  of  McKinley  county, 
trustee  of  the  Gallup  townsite, 
dated  October  24,  1891.  The  appel- 
lees claim  title  to  the  lands  under 
tax  certificates  and  a  deed  subse- 
quently executed  by  the  county  of 
McKinley.  The  record  discloses 
that  the  lands  in  controversy  were 
assessed  to  unknown  owners  for  the 
tax  years  of  1900  to  1903.  inclusive. 
In  1903  the  land  was  advertised  to 
be  sold  on  the  fourth  Monday  in 
October.  1903,  on  account  of  certain 
delinquent  taxes  chargeable  against 
the  land.  On  October  26,  1903.  the 
property  was  sold  to  the  coun^  of 
McKinley,  and,  although  the  record 
is  not  emphatic  on  this  point,  it 
would  appear  that  the  sale  to  the 
county  was  for  the  taxes,  interest, 
penalties,  and  costs  chargeable 
against  the  lands  for  the  year  1903. 
On  the  same  day  the  duplicate  cer- 
tificates of  sale,  issued  by  the 
county>  were  assigned  to  the  appel- 
lees upon  the  payment  to  the  county 
of  $20.13.  On  February  12,  1908, 
the  collector  of  the  county  of  Mc- 
Kinley executed  in  favor  of  appel- 
lees its  deed  for  the  premises.  All 


That  law  (Laws  1899.  chap.  22).  to- 
gether with  certain  sections  appear- 
ing in  the  Compiled  Laws  of  1897 
(title  41).  constituted  a  compre- 
hensive system  for  the  assessment, 
levy,  and  collection  of  taxes.  la 
brief,  it  required  all  property  own- 
ers, or  i>er8on8  in  control  of  prop- 
erty, to  list  the  same  for  taxation 
purposes.  In  the  event  the  owners 
failed  to  list  their  property  the 
assessor  returned  the  property  for 
taxation.  The  assessor  was  au- 
thorized to  increase  Uie  assessed 
value  of  property  listed  by  the  own- 
ers thereof  when,  in  his  opinion* 
the  valuation  should  be  increased. 
In  cases  where  the  owner  of  prop- 
erty was  absent  or  unknown  the 
assessor  returned  the  land  for  tax- 
ation purposes.  Assessments  in  the 
name  of  unknown  owners  were 
made  by  the  assessor  wherever  the 
owner  of  property  was  unknown. 
Whenever  the  assessor  increased 
the  assessed  valuation  of  prox>erty 
over  the  amount  returned  by  the 
owner,  the  law  provided  for  notice 
of  such  action  to  the  owner.  County 
boards  of  equalization  were  created 
whose  business  it  was  to  equalize  all 
assessments.  Notice  to  owners  of 
any  equalization  of  values  affecting 
their  property  was  also  required. 
The  time  and  place  of  all  meetings 
of  this  board  were  fixed  by  public 
law.  Property  owners  were  given 
full  opportunity  to  appear  before 
said  board  and  register  such  com- 
plaints with  reference  to  their 
assessments  as  they  chose  to  make. 
Appeals  from  that  board  to  the  state 
board  of  equalization  were  provid- 
ed by  law.    The  law  further  pro- 
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vided  that  one  half  of  the  taxes  for 
the  last  precedins:  year  became  de* 
lioquent  on  January  Ist  following, 
and  the  other  half  on  July  let  fol- 
lowing. If  the  taxes  were  not  paid 
within  ninety  days  thereafter  the 
collector  was  required  to  commence 
publication  of  the  delinquent  tax 
list.  This  list  was  published  four 
times,  once  a  week  for  four  consecu- 
tive weeks.  Where  the  delinquency 
amounted  to  more  than  $25,  the  law 
required  a  judgment  of  the  district 
court,  with  order  of  sale  to  be  ob- 
tained from  the  court.  Where  the 
delinquency  was  less  than  $25,  the 
sale  of  the  property  was  authorized 
without  resort  to  proceedings  in 
the  district  court.  Sales  of  this  lat- 
ter class  were  required  to  be  held  on 
the  first  Monday  in  May  for  taxes 
becoming  delinquent  on  January  2d 
preceding,  and  the.  first  Monday  in 
November  for  taxes  becoming  de- 
linquent on  the  2d  day  of  July, 
preceding.  The  law  permitted  such 
sales  to  be  continued  from  day  to 
day*  not  to  exceed  sixty  days. 
Where  the  property  offered  for  sale 
was  not  sold  to  private  persons,  the 
same  was  struck  off  to  the  county 
for  the  taxes,  interest,  penalties, 
and  costs,  and  the  law  permitted 
the  coun^,  in  such  cases,  to  sell 
duplicate  certificates  of  sale  to  in- 
dividuals. The  certificates  of  sale, 
by  express  statutory  enactment, 
vested  in  the  purchaser,  and  the 
county  was  declared  to  be  a  pur- 
chaser under  the  act,  a  complete 
legal  title  to  the  property,  subject 
only  to  the  right  of  redemption, 
within  three  years  after  sale.  Sec- 
tion 26  of  the  act  provided  the  fol- 
kiwing:  "No  bill  of  review  or  other 
action  attacking  the  title  to  any 
property  sold  at  tax  sale  in  accord- 
ance with  this  act  shall  be  enter- 
tained by  any  court,  nor  shall  such 
sale  or  title  be  invalidated  by  any 
proceedings  except  upon  the  ground 
that  the  taxes  .  .  .  had  been 
paid,  before  the  sale,  or  that  the 
property  was  not  subject  to  tax- 
ation." 

There  were  other  curative  or 
healing  provisions  in  the  act  not 
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necessary  to  mention  in  this  con- 
nection. 

The  appellant  assails  the  validity 
of  the  appellees'  tax  title  on  the 
grounds  that  neither  the  notice  of 
sale  nor  the  sale  itself  pretended  to 
comply  with  the  law,  and  therefore 
there  is  an  entire  lack  of  jurisdic- 
tion in  the  tax  proceedings ;  that  the 
legislature  was  without  power  to 
pass  a  curative  or  healing  statute  so 
as  to  cut  off  jurisdictional  attacks 
upon  tax  titles;  that  the  taxes  in 
the  case  at  bar  amounted  to  more 
than  $25,  and  no  order  of  sale  by 
the  district  court  was  obtained; 
hence  the  sale  is  a  nullity ;  and  that 
the  sale  was  tainted  with  legal  fraud 
because  the  property  was  sold  to  the 
appellees  for  less  than  50  per  cent 
of  the  taxes,  interest,  penalties,  and 
costs. 

In  order  to  get  a  clearer  view  of 
the  questions  involved,  it  may  be  well 
to  here  restate  some  of  the  general 
principles  governing  such  matters. 
The  guaranty  contained  in  the  14th 
Amendment  to  the  Federal  Consti- 
tution against  the  taking  of  prop- 
erty without  due  process  of  law, 
and  the  guaranty  contained  in  like 
provisions  of  our  Constitution,  is  a 
guaranty  that  the 
essentials  of  taxa-  SS^a"""*"- 
tion  only  shall  be  ^'JS*""***' 
observed  in  the  tak- 
ing of  the  property.  All  other  mat- 
ters depend  upon  the  lawmaking 
power  of  the  state,  and  may  be 
varied  or  changed  as  the  legislative 
will  of  the  state  shall  see  fit  to  or- 
dain. Cooley,  Taxn.  3d  ed.  pp.  56, 
57;  Castillo  v.  McConnico,  168  U.S. 
674,  42  L.  ed.  622,  18  Sup.  Ct.  Rep. 
229;  Lombard  v.  West  Chicago 
Park  Comrs.  181  U.  S.  33,  45  L.  ed. 
731,  21  Sup.  Ct.  Rep.  507.  In  the 
Castillp  Case,  supra,  the  supreme 
court  of  Louisiana  had  decided  that 
under  the  Louisiana  statute  the 
placing  of  the  name  R.  Castillo  in- 
stead of  Rafael  Maria  del  Castillo 
on  the  assessment  roU  was  such  an 
irregularity  as  could  not  be  taken 
advantage  of  by  the  taxpayer,  the 
statute  of  that  state  making  the 
deed  conclusive  evidence  of  the  suf- 
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iSciency  of  the  assessment  of  the 
propeity  sold  under  it.  The  notice 
of  sale  contained  the  true  name  of 
the  taxpayer,  but  added  thereto  "or 
her  estate  or  heir."  These  irregu- 
larities the  state  court  disregarded. 
The  Supreme  Court  of  the  United 
States  pointed  out  that  the  law  of 
Louisiana  provided  for  the  placing 
of  the  name  of  the  owner  on  the 
assessment  roll,  and  also  that  it 
Axed  the  time  when  the  assessment 
rolls  should  be  exposed  for  exami- 
nation and  correction,  and  fur- 
nished ample  opportunity,  not  only 
for  revision  as  to  valuation,  but  also 
for  judicial  correction  of  any  legal 
error  which  might  be  asserted  to 
exist  in  the  assessment.  It  points 
out  that  the  statute  of  Louisiana 
might  have  dispensed  entirely  with 
the  requirement  that  the  name  of 
the  owner  should  appear  in  the  pub- 
lished notice.  The  court  cites,  on 
this  point,  Williams  v.  Albany 
County,  122  U.  S.  154,  30  L.  ed, 
1088,  7  Sup,  Ct.  Rep.  1244,  and 
quotes  from  the  opinion  of  Mr.  Jus- 
tice Field  as  follows :  "The  mode  in 
which  the  property  shall  be  ap- 
praised, by  whom  its  appraisement 
shall  be  made,  the  time  within 
which  it  shall  be  done,  what  certif- 
icate of  their  action  shall  be  fur- 
nished, and  when  parties  shall  be 
heard  for  the  correction  of  errors, 
are  matters  resting  in  its  discre- 
tion. Where  directions  upon  the 
subject  might  originally  have  been 
dispensed  with,  or  executed  at  an- 
other time,  irregularities  arising 
from  neglect  to  follow  them  may  be 
remedied  by  the  legislature,  unless 
its  action  in  this  respect  is  re- 
strained by  constitutional  provi- 
sions prohibiting  retrospective  leg- 
islation. It  is  only  necessary, 
therefore,  in  any  case  to  consider 
whether  the  assessment  could  have 
been  ordered  originally  without  re- 
quiring the  proceedings.  The  omis- 
sion or  defective  performance  .  .  . 
may  be  cured  by  the  same  author- 
ity which  directed  them,  provided, 
always,  that  intervening  rights  are 
not  impaired." 
The  court  in  the  Castillo  Case 


then  proceeds  as  follows:  "The 
vice  which  underlies  the  entire 
argument  of  the  plaintiff  in  error 
arises  from  a  failure  to  distingruish 
between  the  essentials  of  due  proc- 
ess of  law  under  the  14th  Amend- 
ment, and  matters  which  may  or 
may  not  be  essential  under  the 
terms  of  a  state  assessing  or  taxing 
law.  The  two  are  neither  correla- 
tive nor  coterminous.  The  first,  due 
process  of  law,  must  be  found  in  the 
state  statute,  and  cannot  be  depart- 
ed from  without  violating  the  Con- 
stitution of  the  United  States,  The 
other  depends  on  the  lawmaking 
power  of  the  state,  and,  as  it  is  sole- 
ly the  result  of  such  authority, 
may  vary  or  change  as  the  legisla- 
tive will  of  the  state  sees  fit  to 
ordain.  It  follows  that,  to  deter- 
mine the  existence  of  the  one,  due 
process  of  law  is  the  final  province 
of  this  court,  whilst  the  ascertain- 
ment of  the  other,  that  is,  what  is 
merely  essential  under  the  state 
statute,  is  a  state  question  within 
the  final  jurisdiction  of  courts  of 
last  resort  of  the  several  states. 
When,  then,  a  state  court  decider 
that  a  particular  formality  was  or 
was  not  essential  under  the  state 
statute,  such  decision  presents  no 
Federal  question,  providing  always 
the  statute  as  thus  construed  does 
not  violate  the  Constitution  of  the 
United  States,  by  depri^ng  of 
property  without  due  process  of 
law,  T^is  paramount  requirement 
being  fulfilled,  as  to  other  matters 
the  state  interpretation  of  its  own 
law  is  controlling  and  decisive . 
This  distinction  is  pointed  out  by 
the  decisions  of  this  court.  Pitts- 
burg, C.  C.  &  St.  L.  B.  Co.  V.  Backus^ 
154  U.  S.  421,  88  L.  ed.  lOSl,  14 
Sup.  Ct.  Rep.  1114;  Kentucky  R. 
Tax  Cases,  115  U.  S.  321,  29  L.  ed. 
414,  6  Sup.  Ct.  Rep,  57;  Davidson 
V.  New  Orleans,  96  U.  S.  97.  24  L. 
ed.  616." 

The  legislature  may  prescribe,  by 
law,  what  shall  be  essential  and 
what  unessential  in  taxation  pro- 
ceedings, subject  only  to  the  fun- 
damental principle  that  a  person 
whose  property  is  to  be  subject  to 
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taxation  must  have  notice  and  an 
opportunity  to  be  heard  as  to  the 
amount  of  the  charge  upon  his  prop- 
erty, or,  in  other  words,  that  due 
process  of  law  must  be  provided 
for.  Smith  v.  Cleveland,  17  Wis. 
556.  The  statute  of  Wisconsin 
provided  that  a  tax  deed  should 
be  conclusive  evidence  that  the 
proceedinss  had  been  regular  from 
the  valuation  of  the  land  up  to 
the  execution  of  the  deed  and  to  an 
existence  of  all  conditions  precedent 
in  any  way  affecting  the  validity  of 
such  deed,  except  that  it  should  be 
pr'ma  facie  evidence  only  of  the  li- 
ability of  the  land  to  taxation,  the 
nonpayment  of  the  tax,  and  the 
nonredemption  of  the  land  after 
sale.  The  court  said:  "But  aside 
from  the  sanctions  of  authority,  the 
question  seems  very  plain  to  us  on 
principle.  The  only  constitutional 
restraint  is  that  requiring  the  rule 
of  taxation  to  be  uniform.  In  aJl 
other  respects  the  power  of  the  leg- 
islature is  supreme.  The  machin- 
ery of  taxation — ^the  mode  of  levy- 
ing, assessing,  and  collecting — is 
subject  entirely  to  its  discretion. 
The  liability  to  taxation  and  non- 
payment of  the  taxes  being  admit- 
ted, the  legislature  may,  as  to  all 
other  things,  declare  what  shall  or 
Shan  not  be  essential  to  the  validity 
of  the  proceedings.  The  same  pow- 
er which  imposes  a  duty  may  dis- 
pense with  its  performance.  It  may 
say  that  the  proceeding  shall  be  void 
for  nonperformance,  or  that  it  shall 
nevertheless  be  valid.  The  dif- 
ference is  between  mandatory  and 
directory  statutes.  .  .  .  The  leg- 
islature might  have  iixed  the  time 
and  provided  for  a  sale  without  no- 
tice or  advertisement.  They  may 
surely  by  proper  legislation  in  ad- 
vance, guard  against  errors  and 
cure  mistakes  when  notice  is  re- 
quired." 

See  also  1  Cooley  on  Taxation, 
3d  ed.  521  et  seq.,  where  many 
cases  are  collected  in  the  notes. 

Notice  of  every  step  in  the  tax 
proceedings  is  not  necessary;  the 
owner  is  not  deprived  of  property 
without  due  process  of  law  if  he  has 
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an  opportunity  to  question  the  va^ 
lidity  or  the  amount  of  such  tax  or 
assessment,  either  before  that 
amount  is  finally  determined  or  in 
subsequent  proceedings  for  its  col- 
lection. 1  Cooley,  Taxn.  3d  ed.  60  ; 
Palmer  v.  McMahon,  133  U.  S.  660, 
33  L.  ed.  772,  10  Sup.  Ct.  Rep.  324. 
In  the  Pahner-McMahon  Case  the 
statute  of  New  York  provided  that 
if  a  taxpayer  refused  or  neglected 
to  pay  a  tax  imposed  upon  him  for 
personal  property,  he  might  be  fined 
in  a  sum  sufficient  in  amount  to  pay 
the  tax,  costs,  and  expenses,  the  pro- 
ceeds whereof  were  to  be  applied  to' 
the  payment  thereof.  The  statute 
made  no  provision  for  notice  to  the 
taxpayer  of  the  application  to  the 
court  for  the  imposition  of  the  fine, 
but  gave  opportunity  for  objection 
before  the  tax  commissioners  as  to 
the  amount  to  be  charged  against 
the  property,  and,  if  dissatisfied 
with  the  final  action  of  the  commis- 
sioners, he  could  have  their  action 
reviewed  on  certiorari.  It  was  ob- 
jected to  the  constitutionality  of  the 
law  that  the  taxpayer  under  the 
statute  had  no  notice  or  opportunity 
to  be  heard  at  the  time  of  the  appli- 
cation to  the  court  for  the  imposi- 
tion of  the  fine.  The  court  said: 
'The  imposition  of  taxes  is  in  its 
nature  administrative,  and  not  ju- 
dicial, but  assessors  exercise  quasi 
judicial  powers  in  arriving  at  the 
value,  and  opportunity  to  be  heard 
should  be  and  is  given  under  all  just 
systems  of  taxation  according  to 
value.  It  is  enough,  however,  if  the 
law  provides  for  a  board  of  revision 
authorized  to  hear  complaints  re- 
specting the  justice  of  the  assess- 
ment, and  prescribes  the  time  dur- 
ing which  and  the  place  where  such 
complaints  may  be  made.  Hagar  v. 
Reclamation  Dist  111  U.  S.  701, 
710,  28  L.  ed.  669,  672,  4  Suj>.  Ct. 
Rep.  663." 

In  McMillen  v.  Anderson,  95  U. 
S.  37,  24  L.  ed.  335,  it  was  held  that 
the  statute  of  Louisiana,  which  pro- 
vided for  no  notice  or  opportunity 
to  be  heard  when  a  tax  is  first  as- 
sessed, is  nevertheless  constitution- 
al; there  being  provision  made  for 
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the  testing  of  the  validity  of  the  tax 
by  an  injunction  suit  in  a  court  of 
justice.  In  Merchants*  &  M.  Nat. 
Bank  v.  Pennsylvania,  167  U.  S. 
461.  42  L.  ed.  236,  17  Sup.  Ct.  Rep. 
829,  the  court  considered  the  Penn- 
sylvania statute,  which  provided 
that  banks  should  make  their  report 
to  the  auditor  general,  and  spe- 
cifically directed  him  to  hear  any 
stockholder  who  might  desire  to  be 
heard  at  the  time  specified.  The 
court  held  the  statute  and  the  obli- 
gation thereby  imposed  upon  the 
auditor  general  to  hear  complaints 
as  to  the  valuation  of  shares  of 
stock  to  be  due  process  of  law,  and 
quotes  from  Hagar  v.  Reclamation 
Dist.  Ill  U.  S.  701,  710,  28  L.  ed. 
569,  672,  4  Sup.  Ct.  Rep.  66S,  668, 
as  follows :  "The  law,  in  prescrib- 
ing the  time  when  such  complaints 
will  be  heard,  gives  all  the  notice 
required,  and  the  proceeding  by 
which  the  valuation  is  determined, 
though  it  may  be  followed,  if  the 
tax  be  not  paid,  by  a  sale  of  the  de- 
linquent's proper^,  is  due  process 
of  law." 

Making  application  for  some  of 
the  foregoing  principles,  it  will  ap- 
pear that  our  first  duty  in  this  case 
is  to  determine  the  meaning  of  the 
tax  statute  under  consideration. 
As  has  been  heretofore  pointed  out, 
it  is  first  made  the  duty  of  the  tax- 
payer to  list  and  value  his  property 
and  return  the  same  for  taxation. 
If  the  assessor  deems  the  valuation 
too  low,  he  has  the  power  to  raise 
the  same,  and  is  required  to  notify 
the  taxpayer.  If  the  taxpayer  is 
aggrieved  by  the  action  of  the  as- 
sessor, there  is  a  day  appointed  by 
law  for  him  to  appear  before  the 
county  board  of  equalization  and 
there  seek  such  remedy  as  he  deems 
himself  entitled  to.  If  still  ag- 
grieved by  the  county  board  of 
equalization,  he  has  the  right  to  ap- 
peal to  the  territorial  board  of 
equalization,  the  action  whereof  is 
final.  He  thus  has  two  opportunities 
to  litigate  before  a  competent 
tribunal  the  question  of  the  valua- 
tion of  his  property  and  its  liabil- 
ity to  taxation. 


The  statute  provides  for  a  sale  of 
all  property  in  the  county  upon 
which  taxes  have  become  delinquent 
at  certain  specified  times  each  year 
after  certain  specified  notices  by 
publication  thereof.  The  legisla- 
ture, however,  provided,  as  has  been 
heretofore  pointed  out,  that  no  title 
acquired  at  any  such  tax  sale 
should  be  invalidated  in  any  pro- 
ceeding, except  upon  the  ground 
that  the  taxes  had  been  paid  before 
the  sale,  or  that  the  property  was 
not  subject  to  taxation.  This  cura- 
tive feature  of  the  statute  stands 
out  conclusively  against  any  techni- 
cal objection  to  a  tax  title.  This 
provision,  if  it  is  to  be  given  the 
force  and  effect  which  its  language 
requires,  prohibits  the  interposition 
of  any  objection  to  a  tax  title,  ex- 
cept such  as  are  named  in  the  pro- 
visions itself.  All  other  directions 
and  provisions  in 
regard  to  the  pro-  r-^^^J"""*" 
cedure  to  be  em-  J^SSitT."" 
ployed  by  the  tax- 
ing officers  must  yield  to  this 
provision,  or  it  must  be  held  to  be  of 
practically  no  force  and  effect.  In 
view  of  the  whole  act  we  conclude 
that  the  legislature  intended  that 
the  curative  feature  of  the  statute 
should  prevail  over  any  irregularity 
which  might  occur  in  the  tax  pro- 
ceedings. It  is  true  that  the  legis- 
lature directed  that  tax  sales  should 
take  place  at  a  certain  time  after  a 
certain  notice.  It  is  likewise  true 
that  the  curative  provision  in  the 
statute  must  be  held  to  have  the 
force  and  effect  of  rendering  the  di- 
rections in  regard  to  the  proced- 
ure merely  directory,  and  not  man- 
datory, and  to  amount,  in  effect,  to 
saying  to  taxing  officers  that  they 
shall  proceed  as  provided  in  the  act, 
but  as  saying  to  the  taxpayer  that 
if  they  fail  to  so  proceed,  that  fact 
shall  not  be  a  defense  to  him,  and 
shall  not  invalidate  the  tax  title. 

The  question  then  is,  Is  the  stat- 
ute, as  thus  construed,  violative  of 
the  constitutional  guaranty  against 
the  taking  of  property  without  due 
process  of  law?  As  we  have  hereto- 
fore pointed  out,  the  constitutional 
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guaranty  is  applicable  only  to  the 
substance  and  essentials  of  things, 
not  to  formalities  and  procedure. 
The  essentials  of  taxation  are  the 
existence   of    the  subject-matter 
which  is  to  be  subjected  to  taxation 
and  its  liability  to  the  Imposition  of 
Uie  tax,  the  assessing  of  the  prop- 
erty for  taxation,  and  the  levying  of 
the  tax  thereon.    If,  upon  all  of 
these  subjects,  the  taxpayer  has  had 
notice  and  opportunity  to  be  heard, 
he  has  had  due  process  of  law.  It 
is  not  an  essential  in  taxation  pro- 
ceedinss  that  the  state  should  pro- 
ceed to  enforce  the  collection  of  the 
tax  in  any  particular  way,  or  at  any 
particular  time.    Therefore  it  is 
within  the  legislative  discretion  to 
give  directions  to  the  taxing  officers 
to  proceed  to  a  sale  in  a  certain  way 
and  at  a  certain  time  each  year  for 
the  purpose  of  collecting  the  taxes 
due  &om  the  taxpayers.  But  the 
legislature  mi£^t  w«il  have  provid- 
ed that  another  and  entirely  dif- 
ferent procedure  should  be  resorted 
to  for  the  purpose  of  the  collection 
of  the  tax.   These  provisions  are 
enacted  in  the  interest  of  the  state 
for  the  purpose  of  enabling  it  to 
promptly  coUect  its  public  revenue. 
The  manner  of  collecting  the  tax 
after  it  has,  with  due  notice  to  the 
taxpayer,  been  fixed  upon  his  prop- 
erty, is  a  matter  in  which  the  tax- 
payer has  no  legal  interest.  Thus  in 
De  Treville  v.  Smalls,  98  U.  S.  517, 
25  li.  ed.  174,  Congress  had  laid  a 
tax  upon  all  of  the  real  property  in 
the  states  which  were  in  insurrec- 
tion during  the  Civil  War  in  pro- 
portion to  the  amount  justly  due 
from  them  for  the  support  of  the 
government.    The  act  of  Congress 
provided  that  the  amount  of  the  tax 
to  each  individual  owner  should  be 
apportioned  by  tax  commissioners 
in  such  proportion  as  the  value  pf 
the  particular  piece  of  property 
bore  to  the  whole  property  of  the 
state  as  rendered,  for  taxation  in 
the  next  preceding  year,  as  shown 
by  the  state  tax  rolls.  The  act  fur- 
ther provided  that  the  certificate  of 
sale  of  the  commissioners  should 
not  be  affected  as  evidence  of  the 
6  A.L.R.— 11. 


regularity  and  validify  of  the  sale, 
except  by  establishing  that  the 
property  was  not  subject  to  the 
taxes,  or  that  the  taxes  had  been 
paid  previous  to  sale,  or  that  the 
property  had  been  redeemed  accord- 
ing to  the  provisions  of  the  act  Thd 
court  said:  "Besides,  all  possible 
attack  upon  the  prima  f acies  of  the 
certificate  was  limited  by  the  ex- 
press provisions  of  the  act,  which 
enacted,  as  before  stated,  that  it 
should  only  be  affected  as  evidence 
of  the  regularity  and  validity  of 
sale,  by  establi^ng  the  fact  that 
the  property  was  not  subjeet  to 
taxes,  or  that  the  taxes  had  been 
paid  previous  to  sale,  or  that  the 
property  had  been  redeemed.  This 
left  to  Uie  owner  of  lands  subject  to 
the  tax  every  substantial  rifi^t.  It 
was  his  duty  to  pay  the  tax  when  it 
was  due.  His  land  was  charged  with 
it  by  the  act  of  Congress,  not  by  the 
commissioners;  and  the  proceeding 
ending  in  a  sale  was  simply  a  mode 
of  compelling  the  discharge  of  his 
duty.  All  his  substantial  rights 
were  assured  to  him  by  the  per- 
mission to  show  that  he  owed  no 
tax;  that  his  land  was  not  taxable; 
that  he  had  paid  what  was  due;  or 
that  he  had  redeemed  his  land  after 
sale.  He  was  thus  permitted  to  as- 
sert everything  of  substance, — 
eversrthing  except  mere  irregular- 
ities." 

This  same  doctrine  was  affirmed 
in  Keeley  v.  Sanders,  99  U.  S.  441, 
25  L.  ed.  327.  Our  statute,  now  un- 
der consideration,  was  before  the 
territorial  court  in  Straus  v.  Fox- 
worth,  16  N.  M.  442,  —  A.L.R.  — , 
117  Fac.  831,  and  before  the  Su- 
preme Court  of  the  United  States 
on  appeal  in  231  U.  S.  162,  68  L.  ed. 
168,  34  Sup.  a.  Rep.  42.  In  that 
case  the  original  owner  brought 
suit  to  remove  the  cloud  on  his  title 
created  by  the  tax  deed.  The  de- 
fendant demurred  to  the  complaint 
upon  the  ground  that  under  the  pro- 
visions of  the  statute  such  title 
could  be  invalidated  only  upon  the 
grounds  stated  in  the  curative  sec- 
tion of  the  law.  The  demurrer  was 
sustained  and,  the  plaintiff  electing 
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to  stand  on  the  complaint,  a  judg- 
ment of  dismissal  was  entered  from 
which  the  appeal  was  taken.  The 
territorial  court  affirmed  the  judg- 
ment of  the  district  court,  holding 
that  the  curative  clause  of  §  25  of 
the  act  excluded  all  inquiry  into 
questions  of  procedure  in  the  tax 
proceedings,  and,  as  thus  con- 
strued, the  act  was 
-dvejtrooMa  not  unconstitution- 
al as  providing  for 
the  taking  of  property  without  due 
process  of  law.  The  court  pointed 
out  that  under  the  decisions  of  the 
Supreme  Court  of  the  United  States, 
and  others,  a  taxpayer  is  not  en- 
titled, as  a  matter  of  right,  to  have 
his  property  sold  to  satisfy  the  tax, 
and  that  it  might  be  forfeited  with- 
out a  sale,  citing  King  v.  Mullins, 
171  U.  S.  404,  43  L.  ed.  214, 18  Sup. 
Ct.  Rep.  925,  and  other  cases.  The 
cases  relied  upon  by  the  territorial 
court  upon  this  particular  point 
were  all  from  West  Virginia,  where 
the  Constitution  of  the  state  provid- 
ed for  forfeiture,  without  notice  to 
the  taxiiayer,  of  all  lands  for  the 
nonlisting  or  nonpayment  of  taxes 
thereoB- for  five  years.  There  was 
provision,  however,  for  a  proceed- 
ing in  a  court  to  obtain  an  order  for 
the  s&lb  of  such  property  as  for- 
feited property,  in  which  proceed- 
ing the  owner  was  to  receive  notice 
and  was  entitled  to  be  heard.  That 
is  tiie  only  difference  between  the 
laws  of  West  Virginia  and  those  of 
this  jurisdiction  in  this  particular. 
Our  laws  give  notice  to  the  taxpay- 
er and  opportunity  to  be  heard  be- 
fore the  tax  lien  is  fastened  upon 
the  property,  while  in  West  Vir- 
ginia the  notice  comes  after  the  for- 
feiture of  the  property. 

We  see  no  reason  to  depart  from 
the  holding  in  the  Straus-Foxworth 
Case,  as  we  consider  the  reasoning 
of  that  case  sound  upon  the  consid- 
erations mentioned  herein. 

Nevin  v.  Bailey,  62  Miss.  433, 
holds  that  an  act  substantially  in  the 
terms  of  our  statute  is  constitu- 
tional. 

Allen  v.  Armstrong,  16  Iowa,  508, 
is  an  instructive  case  upon  this  sub- 


ject. In  Iowa  the  statute  provided 
that  the  tax  deed  should  be  con- 
clusive evidence  that  the  property 

had  been  listed  and  assessed  as  re- 
quired by  law;  that  the  taxes  were 
levied  according  to  law;  that  the 
property  was  advertised  as  required 
by  law ;  that  it  was  sold  as  stated  in 
the  deed;  that  the  grantee  was  the 
purchaser;  that  ttie  sale  was  con- 
ducted as  required  by  law;  and  that 
all  the  prerequisites  of  the  law  had 
been  complied  with.  In  order  to  de- 
feat the  tax  title  in  the  above  case 
the  defendant  offered  to  show  that 
the  advertisement  of  sale  was  not 
sufficient,  and  that  the  lands  were 
described  as  being  delinquent  for 
the  year  1839  instead  of  1869.  He 
also  offered  to  show  that  the  as- 
sessor assessed  the  property  before 
he  was  qualified,  and  that  he  did  not 
reassess  it  after  he  was  qualified.  In 
discussing-  the  statute  the  court 
held  the  tax  title  valid,  and  said: 
"If  any  given  step  or  matter  in  the 
exercise  of  the  power  to  tax  (as  for 
example  the  fact  of  a  levy  by  the 
proper  authority)  is  so  indispen- 
sable that,  without  its  performance* 
no  tax  can  be  raised,  then  that  step 
or  matter,  whatever  it  may  be, 
cannot  be  dispensed  with,  and  with 
respect  to  that  the  owner  cannot  be 
concluded  from  showing  the  truth 
by  a  mere  legislative  declaration  to 
that  effect." 

The  court  in  applying  the  rule 
laid  down  by  it,  as  stated  above,  to 
the  facts  in  that  case,  said:  "The 
legislature  might  provide  for  the 
sale  of  property  for  delinquent 
taxes,  on  a  given  day,  without  re- 
quiring any  notice.  And  hence  they 
may  provide,  as  they  have  done  in 
cases  of  ordinary  sales  on  execution 
by  sheriffs,  .  .  .  that  the  omis- 
sion to  give  notice,  while  it  subjects 
the  officer  to  damages,  shall  never- 
theless not  affect  the  validity  of  the 
sale.  As  it  is  competent  for  the 
legislature  to  declare  that  a  notice 
in  all  respects  regular  is  not  essen- 
tial, so  it  is  competent  for  it  to  say 
that  a  deed  shall,  in  the  purchaser's 
favor,  be  conclusive  evidence  of  due 
notice." 
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See  also  McCready  v.  Sexton,  29 
Iowa,  356,  4  Am.  Rep.  214,  where  a 
fine  and  extensive  discussion  of  the 
]sw  on  this  subject  is  to  be  found. 
In  Qark  v,  Thompson,  37  Iowa, 
636,  this  same  statute  was  before 
the  court,  and  it  was  there  held  that 
the  tax  deed  was  conclusive  evidence 
as  to  the  time  of  sale  which,  it  is 
there  said,  is  not  jurisdictional  mat- 
ter. In  Shawler  v.  Johnson,  62 
Iowa,  472,  S  N.  W.  604,  the  lands 
were  omitted  from  the  published 
notice  and  were  sold  upon  a  day  not 
provided  by  the  statute.  It  was 
held  that  neither  of  these  was  juris- 
dictional, and  that  the  sale  was 
nevertheless  valid  under  the  provi- 
sions of  the  statute.  The  Iowa  stat- 
ute, above  referred  to,  was  before 
the  Supreme  Court  of  the  United 
States  in  Callanan  v.  Hurley,  93  U. 
S.  387,  23  L.  ed.  931,  and  was,  by 
that  court,  upheld. 

The  courts  differ  upon  the  ques- 
tion as  to  what  is  an  indispensable 
essential  in  taxation  and  what  is 
not  indispensable.  If  the^  agree 
upon  this  question,  they  £dl  agree 
upon  the  question  of  the  constitu- 
tionality of  the  statute.  We  hold  it 
is  not  indispensable  under  our  stat- 
ute to  hold  tax  sales  upon  the  very 
day  api>ointed  by  statute,  and  that 
therefore  the  legislature  has  power 
to  provide,  as  it  has  provided,  that 
an  irregularity  as  to  the  time  of 
sale  shall  not  invalidate  the  title  of 
the  purchaser. 

Counsel  for  appellant  cites  many 
eases  holding  that  a  premature  sale, 
such  as  was  had  in  this  case,  is 
necessarily  invalid  and  void.  These 
conclusions  are  reached  upon  a  con- 
sideration of  the  statute  of  the  par- 
ttcular  state  in  which  they  were 
rendered.  We  construe  our  statutes 
as  providing  that  a  sale  had  prior 
or  subsequent  to  the  time  directed 
by  the  statute  shall  be  a  valid  sale, 
because  otherwise  the  curative 
danae  of  §  25  can  have  no  operative 
effects 

We  are  not  unmindful  in  this  con- 
nection of  the  quite  general  holding 
of  the  courts  that  the  provisions  of 
the  taxing  statute  in  regard  to  the 


time  and  manner  of  the  sales  are  to 
be  strictly  construed,  llius  it  is 
said  by  Judge  Cooley:  "The  sale 
must  be  made  at  the  very  time  and 
place  provided  by  law  for  that  pur- 
pose. In  this  regard  the  utmost 
strictness  is  required,  since  other- 
wise the  whole  purpose  of  the  no- 
tice, both  as  regards  information  to 
the  public  and  protection  to  the 
owner  of  the  land,  will  be  defeated. 
...  So  a  sale  either  before  or 
after  the  time  which  has  been 
named  for  the  purpose  is  wholly 
without  warrant  of  law,  and  cannot 
be  sustained."  2  Cooley,  Taxn.  3d 
ed.  938,  939. 

Many  cases  are  collected  in  mar- 
ginal notes:  This  statement  em- 
bodies the  general  trend  of  opinion 
throughout  the  country.  The  fact 
remains,  however,  that  under  a  stat- 
ute like  ours,  which  provides,  in 
effect^  that  the  tax  title  shall  not  be 
invalidated  on  account  of  any  error 
in  this  regard,  or  in  any  other  re- 
gard except  the  two  mentioned  in 
the  statute,  we  are  compelled  to  hold 
that  the  provisions  in  regard  to  the 
time,  place,  and  manner  of  sale  are 
directory  merely  to  the  taxing  of- 
ficers, and  that  the  sale'  is  valid, 
notwithstanding  any  irregularity 
.  therein. 

Counsel  for  appellant  urge  that 
the  tax  sale  is  "void  for  the  reason 
that  it  was  for  more  than  $25,  al- 
leging that  it  was  for  $28.71.  They 
found  this  objection  upon  the  pro- 
visions of  §  15  of  the  act  which  pro- 
vides tha^  in  case  the  taxes  amount 
to  more  than  $25,  a  judgment  of  the 
district  court  must  be  obtained  be- 
fore a  sale  can  be  made.  Assuming, 
without  deciding,  that  such  a  prop- 
osition might  be  put  forward  for 
the  purpose  of  invalidating  a  tax 
sale,  the  same  is  not  available  in 
this  case.  It  appears  from  the  rec- 
ord that  the  property  sold  consisted 
of  eleven  city  lots  in  the  town  of 
Gallup,  and  it  also  appears  that 
eleven  tax  sale  certificates  were  is- 
sued. It  is  fairly  inferable  from 
the  record,  therefore,  that  each  lot 
was  sold  separately,  and  that  a  tax 
sale  certificate  was  issued  for  each 
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of  the  same.  This  would  obviate^ 
completely,  the  objection  made  in 
this  regard.  The  tax  deed  contains 
a  recital  that  it  was  issued  upon  the 
surrender  of  eleven  tax  certificates. 

Counsel  for  appellant  put  for- 
ward the  proposition  that  in  all 
cases  where  property  is  assessed  to 
unknown  owners  there  must  be  a 
judgment  of  the  district  court  be- 
fore sale  of  the  property  can  be  had. 
They  rely  upon  §  29  of  the  act, 
which  is  as  follows:  "When  any 
property  is  listed  upon  the  assess- 
ment roll  as  the  property  of  un- 
known owners,  the  same  proceed- 
ings shall  be  had  as  provided  for  in 
this  act  against  the  property  of 
known  owners  and  the  judgment 
rendered  shall  be  against  the  prop- 
erty as  listed." 

We  can  see  no  merit  in  the  propo- 
sition.  The    section    makes  the 
broad,  general  pro- 
to^tSSmS      vision  that  the  pro- 
cedure  in  case  of 
property  assessed  to 
unknown  owners  shall  be  the  same 
as  it  is  when  it  is  assessed  against 
known  owners,  and  simply  provides 
tliat  any  judgment  rendered  shall  be 


against  the  property  as  listed.  The 
section  means  that  when  judgment 
is  required,  that  is,  when  the  tax 
amounts  to  more  than  $25,  the 
judgment  shall  run  against  the 
property  instead  of  against  some 
person,  as  it  would  do  in  case  of  a 
known  owner.  We  can  see  nothing 
in  the  section  requiring  a  judgment 
in  all  cases  regardless  of  the  amount 
of  the  tax  due. 

Appellant  complained  of  the  fact 
that  the  appellee  bought  the  tax 
certificates  for  $20.13  from  the 
county  when  the  amount  due  upon 
them  was  $51.74.   We  fail  to  ap- 
preciate the  force  of  the  claim  made. 
Even  though  there  were  merit  in 
the  claim,  we  are  precluded  from 
passuig  upon  the  ^pp^.,. 
question  fortherea-  «iieatio«  sot 
son   that   it  was 
neither  pleaded  nor  presented  in 
any  form  to  the  court  below. 

For  the  reasons  stated  the  judg- 
ment of  the  court  below  will  bis  ai- 
firmed;  and  it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Roberts,  J., 
concur. 

Petition  for  rehearing  denied 
November  8, 1917. 
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where  tale  is  irregular. 


I.  Scope,  164. 
n.  Introdactory,  166. 

III.  Irregularities  as  to  time  of  sale, 

166. 

IV.  Sale  for  excessive  amount,  170. 
y.  Sale  of  excessive  quantity  and 

ure  to  offer  less  quanti^,  172. 

/.  Scope. 

This  note  deals  only  with  irregular- 
ities in  the  tax  sale  itself,  and  not  with 
defects  or  irregularities  in  the  pro- 
ceedings prior  or  subsequent  to  the 
sale.  Zt  embraces  not  only  statutes 
expressly  providing  that  the  tax  sale 
may  not  be  attacked  except  for  spec- 
ified causes,  but  also  statutes  provid- 
ing that  the  tax  deed  shall  be  conclu- 
sive evidence  of  certain  facts  either  at 


VI.  Sale  of  separate  parcels  together, 
178. 

VII.  Insularities  respecting  purchaser, 
174. 

VIII.  Miscellaneous  irregularities,  174. 
IX.  Validity  and  application  as  respeeta 
courts  of  equity,  176. 

once  or  after  a  specified  lapse  of  time, 
and  also  special  statutes  of  limitations 
applicable  to  tax  deeds.  It  does  not, 
however,  embrace  statutes  providing 
that  the  tax  deed  shall  be  prima  facie 
evidence,  and,  while  it  embraces  stat^ 
utes  providing  that  the  deed  shall  be 
conclusive  evidence,  it  does  not  em- 
brace questions  as  to'  whether  the 
recitals  in  the  deed  are  conclusive 
against  the  purchaser  that  the  law 
was  not  complied  wiUu 
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77.  Introductory, 

In  exercising  the  taxing  power,  the 
leffislative  department  of  the  govern- 
ment cannot  pass  a  law  which  shall 
amount  to  A  legislative  transfer  witii- 
oDt  cause  and  without  due  process  of 
law  of  the  property  of  A  to  B.  And 
there  are  indispensable  requisites  of 
the  power  of  taxation  which  must  be 
observed  or  the  owner's  title  cannot 
be  devested  or  transferred  to  anoth- 
er. These  essential  requisites  cannot 
be  dispensed  with.  There  are,  how- 
ever, minor  matters  in  regard  to  the 
fMde  or  manner  of  exercising  the  pow- 
er which  may  be  dispensed  with,  and 
consequently  whose  observance  it  is 
within  the  power  of  the  legislature  to 
provide  may  be  presumed  from  certain 
evidence  or  certain  other  facts.  But 
if  any  given  step  or  matter  in  the  ex- 
ercise of  the  power  to  tax  is  so  in- 
dispensable that  without  xte  perform- 
ance no  tax  can  be  raised,  Uen  that 
step  or  matter,  whatever  It  may  be, 
canot  be  dispensed  with,  and  with  re- 
spect to  that  the  owner  cannot  be 
concluded  from  showing  the  truth  by 
a  mere  legislative  declaration  to  that 
effect.  Dillon,  J.,  In  Allen  t.  Arm- 
strong (1864)  16  Iowa*  608. 

Itl.  trr^/vOmritlea  lu  to  Mm  of  «al« 

By  tiie  weight  of  authority  the  legis- 
lature may  constitutionally  provide 
that  a  tax  sale  shall  not  be  invalid  be- 
cause of  irregularities  with  respect  to 
the  time  of  the  sale,  such  as  a  sale  at 
a  time  other  than  tliat  prescribed,  or  a 
sale  subsequent  to  the  prescribed  time 
without  any  proper  adjournment  to 
that  date,  or  may  provide  that  the  deed 
shall  be  conclusive  evidence  of  reg- 
ularity in  these  respects.  * 

United  States.— Ford  v.  Delta  &  P. 
Land  Co.  (1890)  43  Fed.  181,  affirmed 
in  (1897)  164  U.  S.  662,  41  L.  ed.  690, 
17  Snp.      Rep.  230. 

Iowa.— McCready  v.  Sexton  (1870) 
29  Iowa,  366,  4  Am.  Rep.  214;  Phelps 
V.  Heade  (1875)  41  Iowa,  470;  Shawler 
V.  Johnson  (1879)  62  Iowa,  472,  3  N. 
W.  604;  Slocum  v,  Slocum  (1886)  70 
Iowa.  259,  30  N.  W.  662. 

Bfichigan. — Grand  Haven  Arbeiter 
Unterstntzangs  Verein  v.  Sonle  (1913) 
176  Mich.  210,  141  N.  W.  691. 


Missouri.— Roth  v.  Gabbert  (1894) 
123  Mo.  21,  27  S.  W.  528. 

Nebraska. — Larson  v.  Dickey  (1894) 
39  Neb.  463,  42  Am.  St.  Rep.  695,  68 
N.  W.  167. 

New  Jersey. — State,  Jones.  Prosecu- 
tor, v.  Landis  Twp.  (1888)  50  N.  J.  L. 
374,  13  Atl.  251. 

New  Mexico. — Maxwell  v.  Page 
(reported  herewith,  ante,  155). 

Pennsylvania.  —  Coxe  v.  Deringer 
(1875)  78  Pa.  271. 

And  see  Nevin  v.  Bailey  (1884)  62 
Miss.  433,  and  Mcl^emore  v.  Anderson 
(1907)  92  Miss.  42,  43  So.  878,  47  So. 
801,  upholding  a  statute  of  limitations 
as  applied  to  such  irregularity. 

Thus,  in  Ford  v.  Delta  &  P.  Land 
Co.  (Fed.)  supra,  the  court  said  that 
if  a  tax  sale  was  made  on  a  day  or  at 
a  place  which  Uie  legislature  might 
have  authorized,  or  for  delinquent 
taxes  for  several  years,  made  at  one 
time  after  default  in  each  year,  or  if 
there  were  other  such  irregularities, 
these  might  be  cured  by  subsequent 
legislation.  Accordingly,  objections 
to  the  time  and  manner  of  sales  for 
the  nonpayment  of  levee  taxes,  which 
objections  were  not  stated  in  detail, 
were  held  cured  by  statutes  providing 
that  all  tax  sales  should  be  valid  and 
not  subject  to  be  impeached  or  ques- 
tioned except  for  fraud  or  upon  proof 
that  the  taxes  had  been  paid;  that  no 
suit  to  set  aside  any  title  acquired  un- 
der such  a  sale  should  be  brought  un- 
less within  Ave  years  from  the  date  of 
the  sale,  and  that  upon  the  expiration 
of  five  years  from  any  sale  for  levee 
taxes  no  testimony  or  evidence  to  im- 
peach or  invalidate  the  deed  should  be 
entertained  except  in  case  of  fraud. 

In  McCready  v.  Sexton  (Iowa)  su- 
pra, the  court  said  that  the  listing  and 
assessing  of  the  property,  a  levy  of 
the  taxes,  a  tax  warrant,  and  a  sale 
were  essential  and  jurisdictional,  but 
that  tiie  legislature  might  prescribe 
the  time  or  manner  in  which  these  es- 
sential and  jurisdictional  acts  should 
be  done,  and  having  this  power  might 
make  the  deed  prima  facie  or  conclu- 
sive evidence  that  the  law  as  to  time 
and  manner  was  complied  with.  The 
judgment,  however,  seems  to  have  been 
reversed  on  other  grounds  without 
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making  any  application  of  the  court's 
holding  regardins:  the  validity  of  the 
statute,  to  any  parHcuIar  defects  in 
.  the  proceedings. 

Under  the  Iowa  statute  making  a 
tax  deed  conclusive  evidence  that  all 
the  prerequisites  of  the  law  to  make 
a  good  and  valid  sale  and  vest  the  title 
in  the  purchaser  had  been  complied 
with,  except  as  to  the  liability  of  the 
land  to  taxation,  the  nonpayment  of 
the  taxes,  and  nonredemption  from  the 
sale,  it  was  held  in  Shawler  v.  Johnson 
(1879)  52  Iowa,  472,  3  N.  W.  604,  and 
Slocum  v.  Slocum  (1886)  70  Iowa,  259. 
30  N.  W.  662,  that  the  deed  could  not 
be  contradicted  by  evidence  that  the 
sale  was  advertised  for,  and  held  at, 
a  different  time  from  that  prescribed 
by  law. 

And  under  a  statute  providing  Uiat 
no  tax  sale  should  be  set  aside  after 
confirmation  except  where  the  taxes 
were  paid  or  the  property  was  exempt 
from  taxation,  it  was  held  in  Grand 
Haven  Arbeiter  Unterstutztings  Ve- 
rein  v.  Soule  (1913)  175  Mich.  210,  141 
N.  W.  691,  that  it  could  not  be  urged 
after  confirmation  of  a  tax  sale  that 
it  was  made  subsequent  to  the  date  on 
which  the  sale  was  commenced  with- 
out any  adjournment  being  made  or 
announced. 

And  under  a  statute  requiring  land 
to  be  sold  on  the  first  Monday  in  Oc- 
tober, but  providing  that  if  for  any 
cause  it  could  not  be  advertised  and 
sold  on  that  day,  the  sale  should  be 
made  on  the  first  Monday  in  Novem- 
ber, the  failure  of  a  tax  deed  to  show 
why  the  sale  was  had  on  the  first  Mon- 
day in  November,  and  why  it  could 
not  have  been  had  on  the  firat  Monday 
in  October,  was  held  not  a  fatal  defect, 
where  the  statute  further  provided 
that  the  deed  should  be  conclusive 
evidence  of  certain  facts,  including 
the  fact  that  the  property  was  duly 
sold  for  taxes  as  stated  in  the  deed, 
and  that  the  manner  in  which  the  sale 
was  conducted  was  in  all  respects  reg- 
ular, and  as  the  law  directed,  and  that 
all  things  whatsoever  required  by  law 
to  make'  a  good  and  valid  sale  and  to 
vest  title  in  the  purchaser  were  done. 
Roth  v.  G&bbert  (1894)  123  Mo.  21,  27 
S.  W;  B28. 


In  State,  Jones,  Prosecutor,  v.  Land- 
Is  Twp.  (1888)  60  N.  J.  L.  374.  13 
Atl.'  251,  a  statute  validating  all  tax 
sales  theretofore  or  thereafter  made, 
though  the  time  at  which,  they  were 
held  was  not  between  the  hours  pre- 
scribed by  an  earlier  statute  requiring 
all  tax  sales  to  be  held  between  the 
hours  of  12  and  5,  was  applied  to  a 
sale  advertised  for  and  held  at  10 
-  o'clock,  tiiough  a  certiorari  proceeding 
to  review  such  sale  was  pending  when 
the  validating  act  took  effect.  The 
court  said  that  whether  the  hour  of 
sale  should  be  in  the  morning  or  after- 
noon was  entirely  within  the  legisla- 
tive control  and  discretion,  and  that  if. 
by  mistake,  a  sale  took  place  at  an  ear- 
lier hour  than  allowed  by  the  existing 
statute,  such  defect  could  be  cured  by 
subsequent  legislation. 

In  Coxe  V.  Deringer  (1875)  78  Pa. 
271,  a  sale  on  a  day  other  than  that 
prescribed  for  tax  sales,  with  no  en- 
try of  any  adjournment  to  such  day, 
was  held  cured  by  a  statute  providing 
that  no  alleged  irregularity  in  the  as- 
sessment or  in  the  process  should  be 
taken  or  construed  to  affect  the  title 
of  the  purchaser,  but  that  the  same 
should  be  declared  good  and  legal. 
The  court  said  that  the  absence  of 
entries  of  adjournments  from  day  to 
day  was  a  defect  of  form  and  detail; 
that  it  was  "irregularity  in  the  proc- 
ess." and  not  the  omission  of  any  es- 
sential requisite  to  support  the  title. 

In  Nevin  v.  Bailey  (1884)  62  Miss. 
438,  the  court  held  that  a  statute  pro- 
viding that  no  suit  should  be  com- 
menced to  invalidate  any  tax  title 
after  three  (3)  years  from  the  time 
the  land  was  sold  for  taxes  was  valid 
as  applied  to  any  defective  or  irreg- 
ular execution  of  those  powers  or  du- 
ties conferred  or  imposed  on  the  of- 
ficers conducting  the  sale  by  the  leg- 
islature, and  not  by  the  Constitution, 
and  that  a  sale  on  the  wrong  day  fell 
within  this  limit,  and  the  statute  pre- 
cluded such  objection  more  than  three 
(3)  years  after  the  sale.  The  court 
said:  "It  may  be  seriously  doubted 
whether  the  statute  partakes  more  of 
the  character  of  a  statute  of  limita- 
tions than  of  one  declaring  a  rule  of 
evidence  or  operating  as  a  curatiive 
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act  Whatever  its  appropriate  name 
my  be,  its  effect  is  to  preclude  any 
inqairy  into  the  validity  of  a  tax  sale 
nude  after  its  passage  and  more  than 
three  yean  before  the  institution  of 
the  suit  in  which  the  deed  of  the  pur- 
chaser  is  assailed  as  to  any  defective 
or  irregular  execution  of  those  pow- 
ers or  duties  which  are  conferred  or 
imposed  on  the  oflScers  conducting  the 
sale  by  the  legislature,  and  not  by  the 
Constitution  of  the  state.  Wherever 
there  has  been  an  assessment,  charge, 
and  sale  which  complied  with  the  re- 
<iairementa,  of  the  Constitufion,  but 
iihich  failed  in  any  respect  of  con- 
foiming  to  those  tilings  which  rested 
solely  on  legislative  will  and  which 
might  have  been  eonstitatlonally  dis- 
peDsed  with,  or  provided  to  be  done  in 
the  manner  in  which  they  were  done, 
and  a  default  on  the  part  of  the  own^ 
er,  then  in  the  states  of  case  named  in 
the  statute  the  title  of  the  purchaser 
is  protected  from  attack.   Where,  as 
in  this  cas^  the  objection  is  made  that 
the  sale  was  made  on  the  wrong  day, 
the  statute  is  to  be  read  as  especially 
and  distinctly  authorizing  the  sale  t» 
be  made  on  the  day  named  in  the  law, 
or  OD  that  on  which  it  was  made.  To 
the  objection  that  the  roll  was  received 
and  examined  by  the  board  of  super- 
visors at  an  adjourned  meeting,  it  re- 
plies by  authorizing  in  advance  that 
meeting  to  be  held  for  that  purpose  on 
that  di^.  It  existed  as  a  part  of  the 
revenue  laws  of  the  state,  and  its 
declaration  was  an  admonition  to 
those  owning  property  subject  to  tax- 
ation, and  an  assurance  to  those 
who  should  become  purchasers  at 
tsx  sales,  that  after  the  lapse  of  a 
certain  time  from  the  day  of  the  sale 
for  taxes,  all  those  requirements  im- 
posed by  the  legislature  should  be 
read  as  directory,  and  not  mandatory, 
laws,  and  that  no  failure  to  conform 
thereto  should  be  held  to  invalidate 
the  title  acquired  by  the  purchaser." 

And  in  McLemore  v.  Anderson 
(1907)  92  Miss.  42,  43  So.  878,  47  So. 
801,  a  deed  of  a  date  subsequent  to 
the  commencement  of  a  tax  sale,  to 
which  date  the  sale  was  not  shown 
to  have  been  regularly  adjourned,  was 
treated  as  validated  by  the  Statute  of 


Limitations,  though  it  was  held  that, 
by  another  statute,  the  Statute  of  Lim- 
itations had  been  waived  by  the  state, 
which  was  the  purchaser  at  the  sale. 

In  the  reported  case  (Maxwell  v. 
Tagb,  ante,  166)  a  tax  sale  held  prior 
to  the  time  appointed  by  the  statute 
was  held  cured  by  the  statute  provid- 
ing that  no  sale  or  tax  title  should 
be  invalida.ted  except  upon  specified 
grounds,  and  the  statute  as  so  con- 
strued was  held  valid. 

But  in  Taylor  v.  Van  Meter  (1890) : 
68  Ark.  204, 13  S.  W.  699,  it  was  held, 
in  effect,  that  the  legislature  could  not 
give  a  statute  of  limitations,  which 
ran  from  the  time  of  the  sale  though 
the  owner  was  still  in  possession,  the 
effect  of  cutting  off  the  defense  that 
the  sale  was  not  made  on  the  day  ap- 
pointed by  law.  The  statute  purported 
to  cut  off  all  defenses  against  a  tax 
title  after  the  lapse  of  two  years  ex- 
cept that  the  land  was  not  taxable, 
that  the  taxes  had  been  paid,  or  that 
the  sale  had  been  redeemed  from,  and 
it  had  been  held  in  an  earlier  case  to 
deny  due  process  of  law  as  applied  to 
any  meritorious  defense^  meaning,  as 
said  by  the  court,  any  act  or  omission 
of  the  revenue  officeit»  In  violation  of 
the  law,  and  prejlidicial  to  the  rights 
or  interests  of  the  owner,  as  well  as 
those  jurisdictional  and  fundamental 
defects  which  affected  the  power  to 
levy  the  tax  or  to  sell  for  its  nonpay- 
ment; and,  therefore,  to  be  restricted 
to  mere  irregularities  or  illegalities  in 
a  tax  sale  consisting  in  a  mere  failure 
to  observe  some  requirement  imposed, 
not  by  the  Constitution,  but  by  the 
legislature,  the  nonobservance  of 
which  did  not  deprive  the  former  own- 
er of  any  substantial  right.  Under 
this  decision  it  was  held  in  the  Taylor 
Case  that  the  statute  did  not  cut  off 
the  defense  that  the  sale  was  not  made 
on  the  day  appointed  by  law. 

In  Kelly  v.  Herrall  (1884)  10  Sawy. 
161,  20  Fed.  364,  a  sale  after  the  war- 
rant to  the  sheriff  to  collect  the  taxes 
should  have  been  returned  pursuant 
to  the  statute  was  held  not  cured  by 
a  statute  which  made  a  tax  deed  prima 
facie  evidence  of  title,  to  be  overcome 
only  by  showing  certain  facts,  thus  in 
effect  making  it  conclusive  that  there 
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was  a  sale.  The  court  apparently 
held  that  it  would  deny  due  process  of 
law  to  m^e  the  deed  conclusive  that 
the  sale  was  made  during  the  life  of 
the  warrant.  It  said:  "It  being  as- 
sumed, as  has  been  said,  that  the  Act 
of  1865  must  be  construed  so  as  to  al- 
low the  tax  deed  to  be  overcome  by 
showing  that  there  was  no  sale  of  the 
premises,  the  question  arises  whether 
a  sale  upon  a  warrant  after  the  time 
within  which  it  is  required  to  be  made 
is  a  valid  sale.  If  a  sale  is  actually 
made  upon  or  in  pursuance  of  the  au- 
thority of  a  lawful  warrant,  no  mere 
irregularity  in  the  manner  and  time  of 
making  such  sale  can  be  shown  to 
avoid  the  deed.  On  the  contrary,  it  is 
conclusive  evidence  of  l^e  regularity 
of  the  sale  in  all  such  respects.  For 
instance,  it  cannot  be  shown  that  the 
sale  was  without  or  upon  an  insuffi- 
cient notice,  or  that  it  was  made  else- 
where than  at  the  courthouse  door,  or 
otherwise  than  between  the  hours  of 
10  and  4  o'clock  in  the  daytime,  as 
prescribed  by  §  98  (Oregon  Lawa. 
768).  But  where  the  sale  ia  made 
without  any  authority  in  the  ofllcer  for 
that  purpose,  as  where  there  Is  no  war- 
rant for  the  collection  of  the  tax,  the 
fact  may  be  shown  to  avoid  the  deed. 
And  taking  it  for  granted  that  the  au- 
thority to  sell  under  the  warrant  of 
May  3d  was  gone  before  July  6th,  then 
the  sale  in  this  case  was  essentially 
illegal,  and  the  deed  made  in  pursu- 
ance thereof  void." 

Curative  statutes  were  also  held  in- 
applicable to  irregularities  of  this 
kind  in  the  following  cases,  though 
apparently  not  on  constitutional 
grounds:  Alien  v.  Ozark  Land  Co. 
(1892)  65  Ark.  649,  18  S.  W.  1042; 
Butler  v.  Delano  (1876)  42  Iowa,  360; 
Thompson  v.  Ware  (1876)  43  Iowa, 
455;  Burdick  v.  Bingham  (1888)  38 
Minn.  482,  38  N.  W.  489;  Collins  v, 
Sherwood  (1901)  50  W.  Va.  133,  40 
S.  E.  603 ;  Hardman  v.  Brannon 
(1912)  70  W.  Va.  726,  75  S.  E.  74. 

In  Allen  v.  Ozark  Land  Co.  (1892) 
65  Ark.  549,  18  S.  W.  1042,  the  statute 
provided  that,  in  order  to  defeat  a  tax 
title,  the  party  claiming  adversely 
thereto  should  be  required  to  prove 
that  the  land  was  not  subject  to  tax- 


ation, that  the  tax  had  been  paid,  that 
the  property  had  been  redeemed,  or 
that  there  had  been  an  entire  omission 
to  list  or  assess  the  property  or  to  levy 
the  taxes  or  give  notice  of  the  sale  or 
sell  the  property.  It  was  held  in  effect 
that  where  the  tax  sale  should  have 
been  commenced  on  June  8th,  but  was 
commenced  on  June  11th,  and  the 
property  then  sold,  tiiere  was  an  en- 
tire omission  to  sell  the  property  with- 
in Uie  meaning  of  the  statute.  The 
court  after  saying,  by  way  of  illustra- 
tion, that  if  the  officers  of  the  probate 
court  shft)uld  meet  at  a  time  not  fixed 
by  law  for  holding  court,  ^d  make  an 
order  for  the  sale  of  lands  of  a  de- 
ceased person,  it  would  be  void,  though 
within  the  jurisdiction  of  such  court, 
proceeded:  "This  principle  applies 
directly  to  the  levy  of  the  county  taxes 
because  they  must  be  levied  by  the 
county  court  It  is  also  applicable  to 
tax  sales.  For  the  law  Axes  the  day  on 
which  they  shall  begin,  as  it  does  for 
the  courts.  The  collector  cannot  le- 
gally begin  the  sale  on  any  other  day. 
He  is  not  clothed  with  any  discretion. 
The  statute  confines  his  authority  to 
sell  on  a  fixed  day.  If,  beginning  on 
that  day,  he  does  not  sell  all  the  de- 
linquent lands,  he  can  adjourn  from 
day  to  day  until  all  of  them  are  sold. 
But  if  he  should  begin  and  sell  on  a 
day  not  authorized  by  law,  the  sale 
would  be  void,  a  nullity,  and  would 
have  no  more  legal  efficacy  than  it 
would  have  had,  bad  It  been  made  by 
any  other  person.  It  would  be  with- 
out the  authority  or  sanction  of  law." 

In  Butler  v.  Delano  (1876)  42  Iowa, 
350  (followed  in  Thompson  v.  Ware 
(1876)  48  Iowa,  455),  the  statute  re- 
quired lands  to  be  offered  for  sale  at 
public  sale  and  required  the  treasurer 
to  offer  separately  each  tract  or  par- 
cel advertised  and  continue  the  sale 
from  day  to  day  as  long  as  there  were 
bidders  or  until  the  taxes  were  all 
paid;  it  provided  that  when  all  the 
parcels  had  been  offered  and  a  portion 
remained  unsold,  the  treasurer  should 
adjourn  the  sale  to  some  day,  not  ex- 
ceeding two  months  from  the  time  of 
adjournment,  and  give  notice  at  the 
time  of  adjournment;  at  the  close  of 
the  annual  sale  in  October,  the  treas- 
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orer  announced  that  the  sale  waa  ad- 
journed from  day  to  day,  and  posted 
R  Dotice  to  that  effect;  thereafter,  un- 
til the  following  June^  sales  were  made 
vhenever  parties  came  in  to  buy,  and 
the  land  was  not  offered  at  an7  other 
time  and  no  adjournment  to  a  day 
named  was  ever  made ;  when  the  sales 
were  made  no  proclamation  was  made 
and  the  treasurer  did  not  read  the  list 
of  lands  sold,  but  merely  held  up  the 
list,  announced  that  he  offered  each 
tract  for  sale,  and  then  struck  off  land 
to  persona  on  behalf  of  whom  a  clerk 
in  his  office  was  acting,  the  clerk  hand- 
ing faim  a  list  of  the  lands  he  proposed 
to  take,  the  names  of  the  purchasers, 
and  verbally  offering  to  take  such 
Und  for  the  amounts  of  the  taxes,  in- 
terest and  penalties  due  thereon; 
there  probably  were  no  other  persons 
present  The  court  said:  "The  stat- 
ute requires  that  lands  upon  which 
taxes  are  delinquent  shall  be  sold  at 
public  sale  on  a  day  prescribed,  or  on 
some  other  day  to  which  the  sale  is 
regularly  adjourned.  The  purpose  of 
a  public  sale  is  to  secure  cmnpetition 
and  the  pasnnent  of  the  tans  for  as 
small  a  portion  of  the  delinquent  lands 
as  possible.  Any  arrangement  be- 
tween the  treasurer  and  the  purchaser 
which  substitutes  a  private  for  the 
public  sale  which  the  law  contem- 
plates operates  as  a  fraud  upon  the 
owner  of  the  land  and  renders  the  sale 
invalid.  We  hold  that  the  sale  in  ques- 
tion was  private,  and  hence  fraud- 
ulent, and  that  the  deed  is  not  conclu- 
sive evidence  that  it  was  public  and 
legpl." 

Sales  were  made  in  substantially  the 
same  way  in  Burdick  v.  Bingham 
(1888)  38  Minn.  482,  38  N.  W.  489, 
and  the  court  held  that  a  statute  pro- 
Tiding  that  a  tax  judgment  and  sale 
should  not  be  set  aside  unless  the  ac- 
tion for  that  purpose  was  brought 
within  nine  months  of  the  date  of  the 
sale  did  not  apply.  The  court  said 
that,  to  start  the  statute  running, 
there  must  be  at  least  an  attempt  to 
make  such  a  sale  as  the  statute  pro- 
vided for,  and  that  the  officer  making 
the  sale  did  not  assume  nor  attempt 
to  make  a  sale  at  public  vendue,  and 


that  the  time  never  began  to  run,  the 
sale  being  utterly  void. 

But  see  Clark  v.  Thompson  (1878) 
37  Iowa,  fi36,  holding  that,  under  a 
statute  making  tas  deeds  conclusive 
evidence  of  certain  matters,  the  deed 
is  conclusive  evidence  of  compliance 
with  the  law  in  adjourning  the  sale, 
which  pertains  merely  to  the  time  of 
the  sale,  which  is  not  a  jurisdictional 
matter,  and  that  it  cannot  be  defeated 
by  other  evidence  contradicting  such 
presumption  and  showing  that  by  mis- 
take, a  sale  on  December  3,  1862,  was 
adjourned  to  December  8,  1864,  in- 
stead of  December  8,  1862. 

In  Collins  v.  Sherwood  (1901)  50 
W.  Va.  133,  40  S.  E.  603,  where  a  sale 
was  void  because  of  an  adjournment 
for  over  a  month,  contrary  to  a  statute 
which  only  authorized  the  sale  to  be 
contizuied  from  day  to  day,  it  was  held 
that  a  curative  statute  which  might 
have  made  the  deed  good  notwith- 
standing such  defect  did  not  have  any 
retroactive  force,  and  therefore  did 
not  cure  the  defect.  The  court  said 
that  ordinarily  statutes  were  not  ret- 
roactive unless  expressly  made  so, 
that  statutes  intended  to  affect  the 
validly  of  tax  sales  did  not  seem  to  be 
exceptions  to  this  rule,  and  that  the 
statute  contained  no  word  expressly 
or  impliedly  making  it  retroactive. 

In  Hardman  v.  Brannon  (1912)  70  , 
W.  Va.  726,  75  S.  E.  74,  the  statute 
provided  that  tax  deeds  should  have 
the  effect  thereby  given  them,  not- 
withstanding any  irregularity  in  the 
proceedings  in  which  land  was  sold  not 
therein  provided  for,  unless  such  ir- 
regularity appeared  on  the  face  of  the 
proceedings  of  record  in  the  office  of 
the  clerk  of  the  county  court,  and 
were  such  as  materially  to  prejudice 
and  mislead  the  owner  of  the  real  es- 
tate as  to  what  portion  of  his  real, 
estate  was  so  sold,  and  when,  and  for 
what  year  or  years,  it  was  sold,  or  the 
name  of  the  purchaser  thereof,  and 
not  then  unless  it  was  clearly  proved 
that  but  for  such  irregularity  the 
former  owner  of  such  real  estate 
would  have  redeemed  it.  It  was  held 
that  where  the  statute  required  the 
sale  to  be  commenced  on  the  first  day| 
of  the  term  of .  the  circuit  court  in 
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February,  a  sale  commenced  on  March 
2d  was  not  cured.  The  court  said: 
"The  time  for  making  the  aale  is  mate- 
rial for  the  reasons  hereinbefore 
named.  The  sheriff  has  no  authority 
in  law  to  sell  at  any  other  time.  He 
cannot  appoint  his  own  time;  he  must  . 
pursue  the  statute  strictly.  The  er- 
ror or  mistake  as  to  the  time  the  sale 
was  made  appears  on  the  record  in  the 
manner  in  which  we  have  hereinbe- 
fore pointed  out,  and  it  is  not  one  of 
the  mistakes  or  irregularities  em- 
braced within  any  of  the  eurative.pro- 
visions  of  §  26."  The  statute  seems 
to  have  cured  such  irregularities  as 
did  not  mislead  the  owner  "as  to  what 
portion  of  his  real  estate  was  so  sold, 
and  when  and  for  what  year  or  years 
it  was  sold  or  the  name  of  the  purchas- 
er thereof."  How  a  mistake  in  the 
date  of  the  sale  could  mislead  him  in 
any  of  these  respects  is  not  apparent. 

But  in  Excelsior  Min.  Co.  v.  Lochead 
(1915)  35  Ont  L.  Bep.  154,  9  Ont. 
Week.  N.  285,  a  premature  sale  was 
held  cured  by  a  statute  providing  that 
a  tax  deed  should  be  valid  and  binding 
unless  questioned  within  two  years, 
notwithstanding  any  neglect  (»nis- 
sion,  or  error  of  the  mnnicipality  or 
any  agent  or  officer  thereof  in  respect 
to  imposing  or  levying  the  taxes  or  in 
any  proceeding  subsequent  thereto. 
Another  statute  required  the  sale  to 
foe  held  not  less  than  ninety-one  days 
after  the  first  publication  of  the  ad- 
vertisement of  sale  in  a  certain  paper. 
The  sale  waa  advertised  in  two  papers, 
and  was  advertised  in  one  of  them  for 
thirteen  weeks  before  tiie  aale,  but 
such  sale  was  within  ninety-one  days 
of  the  first  publication  in  the  pre- 
scribed paper.  The  court  held  that 
this  fell  under  the  head  of  neglect,  er^ 
ror,  or  omission,  and  was  cured. 

rr.  Sale  for  excessive  amount. 

Statutes  of  the  kind  under  consid- 
eration have  been  held  valid  as  applied 
to  sales  :for  an  excessive  amount,  in 
the  following  cases:  Parker  v.  Sexton 
(1870)  29  Iowa,  421 ;  liarson  v.  Dickey 
(1894)  39  Neb.  463.  42  Am.  St  Rep. 
595,  58  N.  W.  167;  Straus  v.  Foxworth 
(1911)  16  N.  M.  442,  —  A.L.R.  — ,  117 
Pac.  831,  affirmed  in  (1913)  231  U.  S.  1 
162,  68  L.  ed.  168,  34  Sup.  Ct.  Rep.  42.  < 


And  such  statutes  have  been  applied 
to  such  sales  in  Geejcie  v.  Eirby  Car- 
penter Go.  (1882)  106  U.  S.  879,  27  L. 
ed.  157,  1  Sup.  Ct  Rep.  816;  Shuttuck 
v.  Smith  (1896)  6  N.  D.  66,  69  N.  W. 
6;  Iddings  v.  Cairns  (1863)  2  Grant, 
Cas.  (Pa.)  88;  Milledge  v.  Coleman 
(1879)  47  Wis.  184,  2  N.  W.  77;  Clax- 
ton  V.  Shibley  (1885)  10  Ont  Rep.  295. 

Thus,  in  Parker  v.  Sexton  (1870)  2& 
Iowa,  421,  supra,  a  statute  providing 
ttiat  the  invalidily  of  a  part  of  the  tax 
for  which  land  was  sold  shoald  not 
affect  the  validity  of  the  sale  or  the 
right  and  title  conveyed  by  the  treas- 
urer's deed,  providing  the  property 
was  subject  to  taxation  for  any  of 
the  purposes  for  which  any  portion 
of  the  taxes  for  which  the  land  was 
sold  was  levied,  was  held  not  uncon- 
stitutional. The  court  said  that  if  any 
portion  of  the  tax  was  legal,  the  power 
to  sell  would  arise  therefrom;  that 
the  fact  that  the  erroneous  or  illegal 
taxes  were  associated  with  the  valid 
and  legal  would  not  defeat  the  power 
any  more  than  if  they  had  been  en- 
tirely omitted;  but  that  so  far  as  the 
power  and  right  to  sell  existed  as  to 
any  part  of  the  taxes,  the  owner  was 
not  prejudiced  by  the  erroneous  or  il- 
legal part  since  his  property  would 
be  sold  for  the  valid  part,  and  he.  was 
entitled  to  have  the  erroneous  por- 
tion refunded. 

And  in  Larson  v.  Dickey  (1894)  39 
Neb.  463,  42  Am.  St.  Rep.  595,  58  N. 
W.  167,  it  waa  held  competent  for  the 
legislature  to  make  a  tax  deed  con- 
clusive evidence  that  a  tax  sale  was 
for  a  proper  amount 

In  Straus  v.  Foxworth  (1911)  16 
N.  M.  442,  —  A.L.R.  — ,  117  Pac.  881, 
the  statute  quoted  in  the  opinion  in  the 
reported  case  (Maxwell  v.  Page,  ante, 
155)  was  held  to  cure  a  sale  for 
$4.02,  where  the  tax  waa  only  $8.78, 
even  If  the  difference  was  not  a» 
claimed,  covered  by  interest  and  ex- 
penaes  of  sale,  which  the  law  permit- 
ted the  county  to  add.  The  court  also 
held  that  the  irregularity  complained 
of  was  not  such  as  would  defeat  the 
jurisdiction,  and  that,  as  applied 
thereto,  the  statute  was  valid.  The 
court  said:  •  "To  hold  that  such  a  triv- 
ial defect  invalidated  the  appellee's 
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title  would  be  to  return  to  the  old  way 
instsftd  of  following  the  new,  in  con- 
formity to  the  spirit  and  intention  of 
the  statute  under  consideration."  The 
United  States  Supreme  Court  (1913) 
(231  U.  S.  162,  58  L.  ed.  168,  34  Sup. 
Ct  Rep.  42)  held  that  there  was  no  ex- 
cess in  fact,  without  passing  on  the 
constitutional  question. 

In  Geekie  v.  Kirby  Carpenter  Co. 
(1882)  106  U.  S.  379,  27  L.  ed.  167,  1 
Sup.  Ct  Rep.  315  (see  also  Rose's 
Notes  to  this  case),  and  Milledge  v. 
Coleman  (1879)  47  Wis."  184,  2  N.  W. 
77,  a  statute  providing  that  no  action 
should  be  brought  by  the  former  own- 
er to  avoid  a  tax  deed  or  recover  pos- 
session unless  brought  within  three 
years  was  held  to  apply,  though  the 
county  treasurer,  in  making  the  sale, 
ioeluded  in  the  amount  for  which  the 
l&nd  was  sold  6  cents,  in  addition  to 
the  taxes  on  each  tract,  for  a  revenue 
stamp  to  be  a£Bxed  to  the  certificate  of 
sale,  and  though  this  was  an  irregular- 
ity which  would  have  entitled  the  own- 
er to  relief  within  the  three  yean.  In 
the  ease  from  the  United  States  Su- 
preme Court,  that  court  said:  "The 
statute  applies  whenever  there  has 
been  an  actual  attempt,  however  de- 
Xeetive  in  detail,  to  carry  out  a  proper 
aercise  of  the  taxing  power.  As 
against  the  grantee  in  the  tax  deed, 
the  statute  puts  at  rest  all  objections 
raised  after  the  time  specified  against 
the  validity  of  the  tax  proceeding, 
from  and  including  the  assessment  of 
the  land,  to  and  including  the  execu- 
tioD  of  the  deed.  If  the  deed  is  valid 
on  its  face,  and  purports  to  convey  the 
land  on  a  sale  for  the  nonpayment  of 
taxes,  it  is,  during  the  three  years, 
prima  facie  evidence  of  the  regularity 
of  the  tax  proceeding;  and,  after  the 
statute  has  run  in  favor  of  the  gran- 
tee, the  deed  becomes  conclusive  to 
the  same  extent.  The  general  author- 
ity of  the  taxing  officers  and  the  liabil- 
ity of  the  land  to  taxation  having  ex- 
ited, there  was  no  want  of  authority 
to  put  the  ■  taxing  power  in  motion. 
That  being  so,  the  lapse  of  time  estab- 
lishes conclusively  the  validity  of  the 
taz  and  of  the  sale  as  against  the  ir- 
resnlarity  in  qnes^on.  There  having 


been  jurisdiction,  all  error  was  con- 
clusively barred  by  the  -statute."' 

In  Shattuck  v.  Smith  (1896)  6  N.  D. 
56,  69  N.  W.  5,  a  sale  was  held  not  in- 
valid because  the  interest  and  penalty 
charged  against  the  property  were  too 
large,  the  court  saying  that  the  statute 
declared  that  no  tax  sale  should  be 
set  aside  or  declared  invalid  except 
for  certain  reasons  specified,  which 
did  not  include  a  sale  for  an  excessive 
amount. 

In  Iddings  v.  Cairns  (1853)  2  Grant, 
Cas.  (Pa.)  88,  it  was  held  that  a  stat- 
ute of  limitations  applicable  to  tax 
titles  gave  a  good  title  though  the  pur- 
chaser bought  at  A  price  greater  than 
the  amount  of  taxes  and  costs,  and 
filed  no  bond  for  Vae  surplus. 

And  where  there  was  no  excess  in 
the  amount  of  tax  imposed,  but  mere- 
ly a  mistake  in  copying  the  amount 
from  the  collector's  roll  to  the  treas- 
urer's books,  it  was  held  in  Claxton  v.' 
Sfaibley  (1885)  10  Ont  Rep.  295,  that 
the  defect  was  cured  by  a  provision 
that  a  tax  deed  should  not  be  invalid 
for  any  error  or  miscalculation  in  the 
amount  of  taxes  or  interest  in  arrears. 

But  in  Cooper  v.  Freeman  Lumber 
Co.  (1895)  61  Ark.  36.  31  S.  W.  981,  32 
S.  W.  494,  it  was  held  that  a  statute 
attempting  to  cut  off  all  defenses  ex- 
cept that  the  land  was  not  subject  to 
taxation,  that  the  tax  had  been  paid, 
that  the  property  had  been  redeemed, 
or  tiiat  there  had  been  an  entire  omis- 
sion to  list  or  assess  the  property,  or 
levy  the  taxes,  or  give  notice  or  sell 
the  property,  could  not  cut  off  the  de- 
fense that  the  amount  for  which  tiie 
land  was  sold  included  certain 
amounts  as  costs  which  should  not 
have  been  included,  and  that  to  so 
apply  the  statute  would  render  it  in- 
valid. The  court,  after  pointing  out 
that  it  had  been  decided  that  the  stat- 
ute could  not  cut  off  any  meritorious 
defense  based  on  any  acts  of  omission 
prejudicial  to  the  former  owner's 
rights  or  interests,  said:  "Can  it  be 
doubted — in  fact,  is  it  not  very  clear — 
that  to  sell  a  landowner's  land  for  an 
amount  not  due  upon  it,  and  never 
levied  upon  it,  and  which,  if  levied, 
was  unlawfully  levied,  has  a  direct; 
tendency  to  injuriously  affect  his  in-i 
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tereat  and  %e  power  of  the  officer  to 
sell  for  nonpayment?  .  .  .  The 
smallnesB  of  the  amount  of  the  excess 
over  the  amount  due  does  not  in  a  tax 
sale  affect  the  question,  as  the  maxim, 
'De  minimis  non  curat  lex,'  does  not 
apply  to  tax  sales." 

And  in  Yokham  v.  Hall  (1868)  15 
Grant,  Ch.  (U.  C)  336,  where  two 
half  lots,  assessed  separately,  were 
united  for  purposes  of  sale,  it  was  held 
that  if  the  treasurer  had  a  right  to  do 
this,  the  sale  was  for  more  than  was 
due,  because  certain  taxes  or  expenses 
would  be  less  on  the  whole  lot  than 
on  two  half  lots,  assessed  separately, 
and  that  the  defect  was  not  cured  by  a 
curative  statute. 

In  Fifth  Louisiana  Levee  Dist.  v. 
Concordia  Land  &  Timber  Co.  (1916) 
141  La.  247.  74  So.  921,  it  was  held 
that  a  tax  sale  for  the  taxes  of  two 
years  when  the  taxes  for  one  of  the 
years  had  been  paid  was  an  absolute 
nullity,  not  protected  by  the  prescript 
tion  of  three  years  applicable  to  ac- 
tions to  annul  tax  sales;  but  that  a 
sale  for  the  taxes  of  two  years  when 
the  taxes  for  only  one  of  such  years 
had  been  assessed,  although  invalid, 
was  protected  by  such  prescription. 

F.  Sale  of  excessive  quantity  and  failure 
to  offer  teas  quantitjf. 

A  statute  making  tax  deeds  conclu- 
sive evidence  of  the  regularity  and 
sufficiency  of  all  proceedings  upon 
which  a  tax  sale  and  deed  are  made  is 
in  conflict  with  the  Constitution  so 
far  as  it  makes  the  deed  conclusive 
evidence  of  matters  jurisdictional  and 
essential  in  their  nature;  but  as  to  the 
manner  of  the  exercise  of  those  juris- 
dictional matters  which  are  entirely 
under  the  control  of  the  legislature, 
the  deed  may  be  made  conclusive  evi- 
dence. Whether  land  shall  be  sold  in 
parcels  of  40  or  640  acres,  and  con- 
veyed by  like  description,  is  a  question 
pertaining  to  the  manner  of  the  sale, 
which  is  under  the  control  of  the  leg- 
islature, and  the  deed  may  be  made 
by  law  conclusive  evidence  thereof. 
It  seems,  therefore,  that  the  deed  may 
be  made  conclusive  evidence  that  the 
property  was  sold  in  parcels  of  a 
quantity  similar  to  those  conveyed. 
Martin  v.  Cole  (1874)  38  Iowa,  141. 


In  Louisiana,  the  failure  of  the  col- 
lector to  offer  the  least  quantity  of 
the  land  which  any  purchaser  will 
take  before  selling  the  whole  property 
affects  the  title  with  a  vice  for  which 
it  may  be  annulled  in  an  action 
brought  within  the  period  of  descrip- 
tion, but  which  is  not  so  radical  as  to 
protect  the  owner  against  the  pre- 
scription applicable  to  actions  to  at- 
tack tax  titles.  Cane  v.  Hemdon 
(1901)  107  La.  691,  82  So.  8S;  MuUer 
V.  Mazerat  (1902)  109  La.  116,  33  So. 
104;  Simoneaux  v.  White  Castle  Lum- 
ber &  Shingle  Co.  (1904)  112  La.  221, 
36  So.  328. 

But  in  Missouri,  where  the  statute 
required  the  sale  to  be  made  to  the 
person  who  would  pay  the  taxes  and 
costs  for  the  least  quantity  of  the  land 
offered  for  sale,  the  failure  of  the 
collector  to  offer  a  less  quantity  than 
the  whole  tract,  or  to  make  any  prop- 
osition to  those  present  to  take  a  por- 
tion of  the  land  and  pay  the  taxes, 
was  held  not  cured  by  a  statute  mak- 
ing tax  deeds  conclusive  evidence  of 
certain  facts,  including  the  fact  that 
the  property  was  duly  sold  for  taxes, 
as  stated  in  the  deed,  and  that  the 
manner  in  which  the  sale  was  con- 
ducted was,  in  all  respects,  regular, 
and  as  the  law  directed,  and  that  all 
things  whatsoever  required  by  law  to 
make  a  good  and  valid  sale  and  vest 
title  in  the  purchaser  were  done.  Roth 
V.  Gabbert  (1894)  123  Mo.  21,  27  S.  W. 
528.  The  court  based  its  decision  on 
the  ground  that  the  law  expressly  pro- 
vided how  property  should  be  offered 
for  sale,  and  that  the  express  provi- 
sions of  the  statute  should  prevail 
over  the  general  provisions  of  the  cur- 
ative statute. 

And  where  the  collector  offered  each 
subdivision  of  the  land  for  sale,  and 
then  sold  the  whole  body  of  land  with- 
out adding  to  each  body  an  additional 
subdivision  until  the  whole  was  ex- 
posed, there  was  such  a  departure 
from  the  scheme  provided  by  law  as 
to  defeat  the  sale,  notwithstanding  a 
curative  act  providing  that  no  defense 
should  avail  against  a  title  unless  the 
taxes  were  paid  before  the  sale,  since 
this  does  not  prevent  the  owner  from 
showing  in  defense  a  total  departure 
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from  the  provisions  of  the  law  govern- 
ins  the  assessment  and  sale  of  land 
for  taxes.  GriflBn  v.  Ellis  (1886)  63 
Miss.  348. 

7/.  Sale  of  separate  parcels  together^ 
While  the  general  assembly  cannot 
make  a  tax  deed  conclusive  evidence 
of  the  fact  of  a  tax  sale,  it  may  make 
it  conclusive  evidence  that  a  tract  as- 
sessed in  separate  forties  was  not 
sold  in  gross,  but  in  separate  parcels 
as  assessed,  and  the  deed  cannot  be 
attacked  on  this  ground.  Rima  v. 
Cowan  (1870)  81  Iowa,  126. 

And  where  the  taxes  on  land  were 
unpaid  for  two  years,  and  the  taxes 
on  other  lands  jointly  assessed  with 
that  in  question  were  unpaid  for  four 
years,  a  sale  of  all  such  lands  for  the 
taxes  of  the  whole  four  years  was  ir- 
regular and  invalid,  and  could  have 
been  avoided  if  it  had  been  seasonably 
attacked,  but  the  irregularis  was 
cored  by  a  statute  making  tax  deeds 
theretofore  made,  which  had  been  re- 
corded two  years,  conclusive  evidence 
that  the  sale  and  all  proceedings  prior 
thereto  were  regular,  but  providing 
that  the  deeds  might  be  canceled  by 
the  comptroller  or  a  court  of  com- 
petent jnrisdiction  by  reason  of  the 
payment  d  the  taxes,  or  because  they 
were  levied  by  a  town  or  ward  having 
no  legal  right  to  assess  the  land,  or 
by  reason  of  any  defect  affecting 
the  jurisdiction  upon  constitutional 
groands.  And  the  statute  was  not  in- 
valid because  it  would  put  the  owner 
to  the  cost  and  trouble  of  a  proceeding 
to  vacate  the  sale  under  peril  of  los- 
ing his  estate,  he  not  having  been  in 
possession.  Marsh  v.  Ne-ha-sa-ne 
Park  Asso.  (1898)  25  App.  Div.  34. 
49  N.  Y.  Supp.  384.  The  court  said: 
'^nt  can  a  person  upon  whose  estate 
an  unlawful  charge  has  been  placed  be 
pat  to  the  costs  and  trouble  of  a  pro- 
ceedmg  to  remove  the  charge  under 
peril  of  losing  his  estate?  Yes.  When 
danger  Uireatens,  we  mast  resort  to 
whatever  measures  are  needful  to 
avert  it  or  abide  its  perils.  The  state 
must  collect  its  taxes;  It  may  make 
mistakes  in  doing  so,  and  it  is  not  un- 
reasonable, especially  in  respect  to 
nnoccupied  lands,  that  the  owners  of 
sach  lands  should  be  charged  with  the 


burden  of  showing  the  mistake  within 
a  reasonable  time.  ...  If  the  own- 
er had  been  in  possession  of  the  lander 

then  I  think  it  quite  probable  that  a 
dififerent  rule  would  apply,  for  the 
reason  that  statutes  of  limitation  do 
not  give  validity  to  bad  or  imperfect 
titles,  as  against  a  possessor  who  is  not 
given  notice  to  defend  against  them 
until  after  the  limitation  has  expired. 
.  .  .  But  when  he  is  ont  of  posses- 
sion, non  constat  but  that  he  is  out 
because  he  has  no  right  to  be  in;  and 
hence  there  is  no  apparent  reason  why, 
when  he  is  absent  and  silent  during  all 
the  time  the  statute  allows  him  to  pro- 
tect his  title  against  the  proceeding 
of  the  state  to  confiscate  it,  he  should 
not  be  held  to  have  abandoned  it  or 
to  have  admitted  the  right  of  the  state 
to  devest  him  of  it." 

Under  the  Iowa  statute  making  tax 
deeds  conclusive  evidence  except  as  to 
certain  matters,  the  deed  is  conclusive 
that  land  was  sold  in  quarter  sections 
as  authorized  by  law,  and  not  en  masse 

'  with  other  land,  this  merely  relating 
to  the  manner  of  the  sale,  as  to  which 
the  deeds  are  conclusive.  Clark  v. 
Thompson  (1873)  37  Iowa,  686. 

But  if  different  tracts  are  sold  en 
masse,  and  the  deed  first  executed  so 
recites,  a  second  deed  reciting  a  sale 
of  the  land  in  parcels  is  void,  and  not 
conclusive  of  a  lawful  sale,  since  it 
was  not  executed  to  correct  any  mis- 
take, misdescription,  inaccurate  re- 
cital, or  other  matter  in  conflict  with 
the  facts  In  the  original  deed.  Gould 
V.  Thompson  (1877)  45  Iowa,  450. 

A  sale  together  of  lots  assessed 
separately  is  at  most  "an  illegality  in 
fixing  tlie  tax  or  in  the  proceedings 
for  its  collection"  within  the  meaning 
of  a  statute  providing  that  a  tax  deed 
shall  not  fall  or  be  defeated  by  reason 
of  any  such  illegality  if  no  substantial 
injury  was  done  to  the  owner  by  rea- 
son thereof;  and  substantial  injury 
does  not  appear  where  it  does  not  ap- 
pear that  exactly  the  same  result 
would  not  have  ensued  if  the  lots  had 
been  sold  separately.  Nichols  v.  Older 

^  (1911)  78  N.  J.  Eq.  101,  78  Atl.  689. 

\  But  see  Yokhara  v.  Hall  (1868)  15 
Grant,  Oh.  (U.  C.)  335,  holding  that 
if  the  treasurer  had  no  right  to  unite 
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for  the  purposes  of  sale  Iota  assessed 
separatel7f  the  defect  was  not  cureq 
by  .  a  statute  the  terms  of  which  are 
not  stated. 

Sales  in  bulk  of  land  assessed  in 
parcels  are  cured  by  statutes  of  limi- 
tation applicable  to  tax  sales  or  by 
statutes  providing  that  the  deed  shall 
be  conclusive  evidence  after  a  certain 
lapse  of  time  that  the  sale  was  regu- 
lar. Saranac  Land  &  Timber  Go.  v. 
Comptroller  (Saranac  Land  &  Timber 
Co.  V.  Roberts)  (1899)  177  U.  a  318, 
44  L  ed.  786,  20  Sup.  Ct  Rep.  642,  af- 
firming (1897)  83  Fed.  436;  Thomas  v. 
Stickle  (1871)  32  Iowa,  71;  Douglass 
V.  TuUock  (1872)  34  Iowa,  262;  Bullis 
V.  Marsh  (1881)  B6  Iowa,  747,  2  N.  W. 
578,  6  N.  W.  177;  Monk  v.  Corbia 
(1882)  58  Iowa,  503,  12  N.  W,  671; 
Francis  t.  Grote  (1888)  14  Mo.  App. 
324.  ; 

F/I.  IrregtilarUiea  reapeoHng  purchaser.' 

After  the  Statute  of  Limitations 
against  actions  to  avoid  tax  deeds  has 
run,  it  is  held  in  Iowa  that  the  objec- 
tion cannot  be  raised  that  the  sale  was 
made  to  an  officer  forbidden  by  law 
to  purchase.  Lawrence  v.  Homick 
(1890)  81  Iowa,  193,  46  N.  W.  987; 
Waggoner  v.  Mann  (1891)  83  Iowa. 
17,  48  N.  W.  1066. 

'  But  in  Miasiasippi,  it  Is  held  that  as 
the  chahceiy  clerk  could  not  legally 
become  the  purchaser  at  &  tax  sale 
because  of  his  duties  in  respect  to  tax 
conveyances,  the  Statute  of  Limita- 
tions applicable  to  tax  titles  did  not 
apply  to  a  tax  deed  made  by  him. 
Barker  v.  Jackson  (1907)  90  Miss.  621, 
44  So.  34. 

,  A  "ring  sale"  (one  at  which  the  bid- 
ders agree  to  bid  in  turn,  and  not  in 
competition  with  each  other)  is  void- 
able only,  and  cannot  be  questioned 
after  the  lapse  of  five  years  from  the 
completion  of  the  sale.  Bullis  v. 
Marsh  (1881)  56  Iowa,  747,  2  N.  W. 
578,  6  N.  W.  177. 

Where  a  bidder  at  a  tax  sale  failed 
to  comply  with  his  bid,  the  act  of  the 
county  treasurer  in  striking  his  name 
out  of  the  certificate  and  inserting  the 
county's  name  as  purchaser,  without 
again  offering  the  land  for  sale,  and 
then  striking  it  off  to  the  county  for 
want  of  bidders,  was  cured  by  the 


Statute  of  Limitations  applicable  to 
tax  titles,  and  was  not  such  fraud  as 
prevented  the  statute  from  running. 
Herbst  v.  Land  &  Loan  Co.  (1908)  184 
Wis.  502, 115  N.  W.  119. 

See  also  Detroit  F.  &  M.  Ins.  Co.  v. 
Wood  (1898)  118  Mich.  31,  76  N.  W. 
136,  where  the  statute  required  land 
to  be  offered  a  second  time  on  a  day 
subsequent  to  the  day  it  was  first  of- 
fered before  striking  it  off  to  the  state, 
and  It  was  claimed  that  it  was  struck 
off  to  the  state  on  the  first  day  of  the 
sale,  but  it  was  held  that  such  irreiru- 
larity  could  not  avail  after  confirma- 
tion of  the  sale  by  the  court,  whether 
or  not  a  statute  providing  that  no  sale 
should  be  set  aside  after  confirmation 
unless  the  taxes  had  been  paid  or  the 
land  was  exempt  was  invalid  as  il- 
legally restricting  the  equity  powers 
of  the  court. 

via.  K<8oeIlaneotM  irregtUariUM, 
An  objection  that  a  tax  sale  was 
continued  from  day  to  day  and  the 
land  sold  on  a  day  subsequent  to  the 
first  day,  but  certified  by  the  treasurer 
as  sold  on  the  opening  day,  is  an  irreg- 
ularity which  cannot  avail  the  owner 
where  he  waited  eight  yeari  with- 
oat  asserting  his  title  and  was  seek- 
ing tiie  caneelatiqn  of  the  deed  in  the 
face  of  a  statute  providing  that  it 
should  be  conclusive  evidence  that  the 
sale  was  conducted  in  the  manner  re- 
quired by  law  and  that  all  the  prereq- 
uisites of  the  law  with  certain  ex- 
ceptions were  complied  with,  especial- 
ly where  it  was  doubtful  whether 
there  was  any  irregularity.  Callanan 
V.  Hurley  (1876)  93  U.  &  387,  23  L. 
fld.  931  (see  also  Rose's  Notes  to  this 
case).  The  court  referred  approv- 
ingly to  an  Iowa  case  holding  that  un- 
der the  statute  a  deed  was  conclusive 
evidence  that  the  sale  was  made  at 
the  proper  time  and  in  the  proper 
manner. 

Where  there  was  an  illegal  arrange- 
ment between  certain  public  officers 
and  bidders  at  a  tax  sale,  by  which  the 
bidders  were  only  to  he  required  to 
pay  at  the  time  of  the  purchase  tiie 
amount  of  the  taxes  due  the  state,  and 
the  sale  was  had  under  such  arrange- 
ment, a  statute  subsequently  passed 
declaring  such  sales  valid  was  held 
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invalid  and  ineffective  to  cure  auch 
sale.  Conway  v.  Cable  (1865)  37  llh 
82,  87  Am.  Dec.  240.  The  court  said: 
"It  will  be  seen  that  the  arran^ment, 
at  the  time  it  was  entered  into,  was 
illegal  and  without  warrant  of  law. 
If,  therefore,  it  has  any  validity,  it 
must  be  by  reason  of  this  enactment. 
But  few  principles  are  better  settled 
than  that  the  legislature  is  powerless 
to  devest,  by  enactment,  an  individual 
of  a  vested  legal  right.  That  laws, 
prospective  in  their  character,  enjoin- 
ing the  performance  of  an  act,  and  de- 
claring that  its  omission  shall  subject 
the  person  omitting  the  duty  to  a  pen- 
alty, is  clearly  within  the  legislative 
power,  ia  equally  true.-  And  that  the 
legislature  may  pass  a  law  authoriz* 
ing  sales  for  taxes,  subsequently  made, 
to  be  on  credit,  there  can  be  no  doabt. 
In  such  a  case  as  the  present,  however, 
it  seems  to  us,  tliere  can  be  no  doubt 
that  a  citizen  may  permit  his  real  es- 
tate to  pass  to  sale  for  delinquent 
taxes,  and  rely  upon  the  want  of  com- 
pliance with  the  law  authorizing  a 
sale.  He,  by  the  law  then  in  force, 
incurred  no  forfeiture  by  permitting 
his  lands  to  be  struck  oflF  at  a  sale  for 
taxes,  not  eondocted  according  to  law. 
The  purchaser  was  bound  to  see  that 
all  of  the  essential  requirements  of 
the  law  had  been  performed  before  he 
could  acquire  any  titie  at  a  tax  sale. 
This  proceeding,  by  which  an  individ- 
tial  is  deprived  of  his  property  in  a 
aaramary  mode,  and  usually  for  but  a 
triflinsT  part  of  its  value,  has  always 
been  held  to  require  a  strict  com- 
pliance with  the  provisions  of  tiie  law 
luthorizing  the  sale.  No  one  can 
imagine  that  were  a  sheriff  to  sell  real 
estate  without  a  judgment  or  an  exe- 
cotion,  that  the  legislature  could  after- 
wards impose  such  a  condition  upon 
the  owner  before  he  could  make  a  de- 
fense to  a  suit  fbr  the  recovery  of 
the  land.  To  do  so  would  be  to  trans- 
fer, by  legislative  enactment,  the 
property  of  one  person  to  another.  We 
are  unable  to  see  any  difference  be- 
tween an  invalid  sheriff's  and  an  in- 
valid tax  sale.  As  well  might  the 
legislature  attempt  to  impose  condi- 
tions upon  the  assertion  of  title  by  a 
person  who  had  executed  a  void  deed. 


when  sued,  for  the. recovery  of  the 
land.  Such  legislation,  under  our 
form  of  goveritment,  has  always  been 
supposed  to  be  unwarrantably  as  be^ 
ing  opposed  to  the  principles  of  nat- 
ural justice,  and  depriving  persons  of 
their  property  contrary  to  due  course 
of  law." 

Where  the  county  treasurer  received 
written  bids  and,  in  the  absence  of  any 
other  bids,  entered  the  land  as  sold 
without  publicly  crying  the  hid  or  pub- 
licly striking  down  the  land  as  sold, 
there  was  a  sale  in  fact  and  merely  an 
irregularity  in  the  manner  of  making 
the  sale,  and  evidence  of  such  facts 
could  not  be  received  to  impeach  the 
tax  deed,  it  being  conclusive  as  to  the 
manner  of  making  the  sale  under 
the  Iowa  statute.  Leavitt  v.  Watson 
(1873)  37  Iowa.  93. 

And  where  the  sale  was  held  at  the 
pn^er  time  and  place  and  in  a  public 
manner,  the  deed  was  conclusive  that 
it  was  made  in  the  manner  provided 
by  law,  and  could  not  be  defeated  by 
showing  that  it  was  irregular  in  that 
the  deputy  treasurer  merely  went 
through  the  list  and  checked  off  lands 
to  a  person  who  had  previously  told 
him  he  would  purchase  them.  Slocum 
v.  Slocum  (1886)  70  Iowa,  269,  30  N. 
W.  562. 

But,  in  connection  with  the  cases 
just  cited,  see  Butler  v.  Delano  (1876) 
42  Iowa,  350,  Thompson  v.  Ware 
(1876)  43  Iowa,  456,  and  Burdick  v. 
Binjrham  (1888)  88  Minn.  482,  88  N. 
W.  489,  cited  under  IIL  supra. 

It  is  competent  for  the  legislature 
to  make  a  tax  deed  conclusive  evidence 
that  a  tax  sale,  was  held  at  the  proper 
place,  that  the  sale  was  for  the  tfuces 
of  the  proper  year,  and  that  ike  sale 
was  for  a  proper  amount.  Larson  v. 
Dickey  (1894)  39  Neb.  463,  42  Am.  St. 
Eep.  595.  58  N.  W.  167. 

Under  the  Iowa  statute  a  tax  deed 
is  conclusive  that  the  amount  of  the 
bid  was  paid  forthwith  as  required  by 
statute,  this  relating  solely  to  the  man- 
ner of  conducting  the  sale.  Farmers' 
Loan  &  T.  Co.  v.  Wall  (1906)  129 
lowH,  651, 106  N.  W.  160. 

But  see  Horton  v.  Sailing  (1909) 
156  Mich.  502,  119  N.  W.  912,  where  a 
sale  for  delinquent  taxes  seeou  to 
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have  been  held  void,  notwithstanding 
b  statute  providing  that  no  sale  should 
be  set  aside  after  confirmation  except 
where  the  taxes  had  been  paid,  or  the 
land  was  exempt,  because  the  pur- 
chaser did  not  at  the  time  of  the  pur- 
chase become  the  purchaser  of  the 
state's  title,  acquired  under  prior  sales 
as  required  by  statute.  The  court  said 
that  the  curative  act  limited  the  gen- 
eral discretionary  powers  of  courts  of 
equity  to  set  aside  sales  for  inade- 
quacy of  price  or  irregularity,  but  did 
not  affect  the  authority  of  the  court 
to  hear  and  determine  the  validity  of 
1  decrees  and  sales,  and  that  the  sale 
being  void,  it  might  be  so  treated  and 
the  question  raised  in  ejectment  or  by 
suit  to  quiet  title. 

If  a  sale  is  held  at  tiie  proper  time 
and  place  and  all  of  the  taxes  are  due 
and  unpaid,  any  error  in  conducting 
the  sale  will  not  invalidate  it,  under 
a  statute  providing  that  no  tax  sale 
shall  be  invalidated  except  by  proof 
that  the  land  was  not  liable  to  sale  or 
that  the  taxes  for  which  it  was  sold 
had  been  paid  before  sale,  or  that  the 
sale  had  been  made  at  the  wrong  time 
or  place.  Therefore,  it  seems  that  a 
sale  of  one  of  two  tracts  jointly  as- 
sessed for  the  proportionate  part  of 
the  tax,  the  owner  of  the  other  tract 
having  paid  the  part  proportionate  to 
his  tract,  is  cured  by  such  statute. 
North  V.  Culpepper  (1910)  97  Miss. 
7S0,  63  So.  419. 

But  where  the  sheriff  offered  first 
one  and  then  another  of  a  number 
of  40-acre  tracts,  without  describing 
or  designating  in  any  way  what  tract 
he  was  offering,  the  sale  was  void,  and 
was  not  cured  by  such  a  statute,  or  by 
a  constitutional  provision  requiring 
the  court  to  apply  the  same  liberal 
principles  in  favor  of  tax  titles  as  in 
sales  by  execution.  The  statute  did 
not  cure  a  total  departure  from  the 
manner  of  sale  prescribed  by  law,  nor 
make  immaterial  the  things  which  are 
fundamentally  vital  to  a  valid  sale,  nor 
did  the  constitutional  provision  cure  a 
vital  error  of  this  kind.  "To  give  the 
statute  the  construction  contended  for 
by  appellee  would  sanction  a  tax  sale 
at  midnight."  Nelson  v.  Abernathy 
(1896)  74  Miss.  164,  21  So.  150. 


Where  land  was  assessed  as  seated 
land,  and  was  fixed  with  that  charac- 
ter for  the  payment  of  county  and 
school  taxes,  its  sale  as  unseated  land 
for  nonpayment  of  a  road  tax  was  not 
cured  by  a  statute  providing  that  all 
sales  of  seated  or  unseated  land  for 
taxes  should  be  held,  deemed,  and 
taken  to  be  valid  and  effective,  irre- 
spective of  the  fact  whether  such  lands 
were  seated  or  unseated  at  the  time 
of  the  assessment  of  such  taxes.  Such 
statute  was  merely  intended  to  vali- 
date a  sale,  though  the  assessors  in 
determining  the  status  of  the  prop* 
erty  made  a  mistake,  and  was  not  in- 
tended to  cure  the  shifting  of  the  land 
from  its  assessed  class  to  the  other 
class.  Pittsburg  Hunting  Club  t. 
Snyder  (1912)  61  Pa.  Super.  Ct.  174. 

See  also  the  following  cases : 

—Long  v.  Boast  (1907)  163  Ata.  428, 
44  So.  955,  where,  though  tax  sales 
were  "irregular  and  did  not  convey 
title  to  the  land,"  it  was  held  that  the 
short  Statute  of  Limitations,  applica- 
ble to  tax  sales,  set  at  rest  all  inquiry 
into  the  irregularity; 

—Williams  v.  Conroy  (1905)  35 
Colo.  117,  83  Pac.  959,  where  the  form- 
er owner's  title  was  held  extinguished 
by  a  statute  providing  that  no  action 
for  the  recovery  of  land  sold  for  taxes 
should  lie  unless  brought  within  five 
years  after  the  execution  and  delivery 
of  a  deed,  though  the  tax  sale  was  void 
because  of  "informally  in  the  sale;" 

—Jeffrey  v.  Brokaw  (1872)  36  Iowa, 
505,  where  it  was  held  that  "mere  ir- 
regularis' in  the  proceedings  pertain- 
ing to  a  tax  sale  are  cured  by  the 
statute  making  a  deed  conclusive  evi- 
dence of  compliance  with  the  statute ; 

—Phelps  v.  Meade  (1875)  41  Iowa, 
470,  holding  that  if  there  is  in  fact 
a  bona  fide  sale,  no  matter  how  in- 
formal and  irregular,  the  tax  deed  is 
conclusive  evidence  that  it  was  done 
at  the  proper  time  and  in  the  proper 
manner,  this  being  merely  directory, 
and  not  fundamental. 

IX.  YaUditg  ana  applieation  a»  raepeeta 
eourta  of  equiiif. 

The  legislature  may  prescribe  rules 
of  evidence  for  equi^  as  well  as  for 
law  courts  and  can  give  tax  deeds 
conclusiveness  in  equity  aa  well  as  at 
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law.  And  as  the  Iowa  statute  makes 
tlx  deeds  conclusive  in  all  contro- 
versies and  suits  in  relation  to  the 
rii^Ms  of  purchasers  of  land  sold  for 


taxes,  it  has  such  conclusive  effect  in 
equity  as  well  aa  at  law.  Clark  v. 
Thompson  (1873)  S7  Iowa,  686. 

A.  M cT. 


BB  TRANSFER  TAX  UPON  THE  ESTATE  OF  JOHN  G.  WENDEL, 

Deceased. 

GOUPTROLLER  OF  THE  STATE  OF  NEW  YORK*  Appt 

REBECCA  A.  D.  W.  SWOPE  et  al.,  Admrs.,  etc,  of  John  G.  Wendel, 

Deceased,  Respts. 

JTew  701%  Court  of  Appeal*— M»it  1918, 
(223  N.  Y.  483,  119  N.  E.  879.) 

1^  —  traiiBfer  —  ezerdse  of  power  of  antointment  by  deed. 

1.  The  exercise  by  deed  of  a  power  of  appointment  crested  by  will  is 
subject  to  transfer  tax  under  a  statute  providingr  that  whenever  any  per- 
son shall  exercise  a  power  of  appointment  it  shall  be  deemed  a  taxable 
transfer. 

[See  note  on  this  question  beginning  on  page  183.} 

constitutionality  —  discrimination 

in  operation. 

2.  A  tax  upon  a  transfer  of  proper- 
tr  br  exercise  of  a  power  of  appoint- 


ment, either  by  deed  or  will.  Is  not  un- 
constitutional because  applicable  only 
to  such  form  of  transfer. 


Appeal  by  the  Comptroller  from  an  order  of  tiie  Appellate  Division  of 
the  Supreme  Court,  Second  Department,  reversing  an  order  of  the  Surro- 
gate's Court  for  Westchester  County,  assessing  a  transfer  tax  upon  the 
estate  of  John  G.  Wendel,  deceased.  Reversed. 

include  the  real  property  transferred 


Statement  by  Chase,  J.: 

The  appraiser  appointed  pur- 
suant to  the  petition  therefor  in  the 
matter  of  the  transfer  tax  upon  the 
estate  of  John  G.  Wendel,  deceased, 
omitted  from  his  report  of  property 
subject  to  a  transfer  tax  certain  real 
property  described  in*  the  will  of 
John  D.  Wendel,  deceased,  of  which 
said  John  G.  Wendel  had  a  power 
of  appointment.  The  appraiser 
stated  in  his  report  that  "aa  the  pow- 
er of  appointment  was  exercised  by 
the  decedent  by  deed,  and  not  by 
will,  tiie  transfer  of  this  property,  of 
the  value  of  $1,525,000,  cannot  be 
taxed  in  this  proceeding." 

Orders  were  entered  upon  said  re- 
port fixing  the  tax.  The  comptroller 
appealed  to  the  surrogate  from  said 
orders  so  far  as  &e  same  failed  to 
S  AJJB^12. 


pursuant  to  said  power  of  appoint- 
ment. The  surrogate  remitted  the 
report  of  the  appraiser  to  him,  to 
correct  the  same  by  including  there- 
in the  value  of  the  said  real  prop- 
erty as  of  the  date  of  the  transfer 
thereof  by  John  G.  Wendel  by  deed, 
less  the  value  of  the  life  estate  of 
John  G.  Wendel  on  that  day.  The 
appraiser  made  his  supplemental  re- 
port accordingly.  The  value  of  said 
real  property  at  the  date  of  trans- 
fer was  iixed  at  $1,625,000,  and  the 
life  estate  of  John  G.  Wendel  was 
computed  at  $350,149.  An  order 
was  made  fixing  the  transfer  tax 
on  the  value  of  said  real  property, 
less  the  value  of  said  life  estate,  at 
$20,955,53.  Re  Wendel,  95  Misc. 
406, 160  N.  Y.  Supp.  822.  The  sup- 
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piemental  report  of  the  appraiser 
and  the  order  fixing  the  tax  there- 
on was  thereaftier  duly  confirmed  by 
the  surrogate.  The  administrators 
of  the  goods,  etc.,  of  John  G.  Wendel, 
deceased,  and  his  next  of  kin  indi- 
vidually, appealed  to  the  appellate 
division  from  said  orders  so  far  as 
they  included  a  tax  on  said  real 
property,  and  stated  in  the  notice  of 
appeal  "that  if  the  Tax  Law  of  the 
state  of  New  York  is  to  be  construed 
as  subjecting  the  transfers  herein 
specified,  or  any  of  them,  to  taxa- 
tion, it  is,  to  that  extent,  uncon- 
stitutional under  the  Constitution 
of  the  state  of  New  York,  and  under 
the  United  States  Constitution,  in 
that  it  denies  the  appellants  and 
each  of  ttiem,  or  their  respective 
predecessors  in  interest,  the  equal 
protection  of  the  laws,  and  deprives 
them  of  their  property  without  due 
process  of  law." 

The  appellate  division  unani- 
mously reversed  the  orders  of  the 
surrogate  so  far  as  they  fixed  a  tax 
on  the  value  of  said  real  property. 
Re  Wendel,  181  App.  Div.  126,  168 
N.  Y.  Supp.  297.  The  comptroller 
appeals  to  this  court  from  said  order 
of  reversal.  Other  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Mr.  Francis  A.  Winslow,  for  appel- 
lant: 

The  devolution  of  the  property  by 
the  exercise  by  deed  of  the  power  of 
appointment  is  taxable. 

Re  Keeney,  194  N.  Y.  281,  87  N.  E. 
428. 

A  provision  in  a  statute  for  the  tax- 
ation of  transfers  by  deed,  in  the  exer- 
cise of  the  power  of  appointment,  does 
not  violate  any  provisions  of  the  Con- 
stitution of  the  state  of  New  York  or 
the  Federal  Constitution. 

Cooley,  Statutory  Limitations,  6th 
ed.  p.  587;  M'CulIoch  v.  Maryland,  4 
Wheat.  416,  428,  4  L.  ed.  603,  606; 
Genet  v.  Brooklyn,  99  N.  Y.  296,  1  N. 
E.  777;  People  ex  rel.  Eisman  v.  Ron- 
ner,  185  N.  Y.  285,  77  N.  E.  1061;  Re 
White.  208  N.  Y.  67,  46  L.R.A.(N.S.) 
714,  101  N.  E.  793,  Ann.  Cas.  1914D, 
75;  Re  McPherson,  104  N.  Y.  306,  58 
Am,  Rep.  502,  10  N.  E.  685;  People  ex 
lel.  Hatch  v.  Reardon,  184  N.  Y.  431, 
8  L.R.A.{N.S.)  314,  112  Am.  St.  Rep. 
628,  77  N.  E.  970,  6  Ann.  Cas.  515;  Re 
Keeney,  194  N.  Y.  281,  87  N.  E.  428, 


222  U.  S.  525,  638,  56  L.  ed.  299,  304, 
38  L.R.A.(N.S.)  1139,  32  Sup.  Ct.  Rep. 
105. 

The  transfers  involved  herein  were 
properly  taxed  upon  the  value  at  the 
time  the  power  of  appointment  was  ex- 

Re  Vanderbilt,  172  N.  Y.  69,  64  N. 
£.  782;  Re  Howe,  86  App.  Div.  286,  83 
N.  Y.  Supp.  826,  afiKnned  in  176  N.  Y. 
670,  68  N.  E.  1118;  Re  Burgess,  204 
N.  Y.  266,  97  N.  E.  691;  Re  Smith,  80 
Mfac.  140,  141  N.  Y.  Supp.  798;  Re 
Field,  86  Misc.  279.  73  N.  Y.  Supp.  612; 
Re  Green.  168  N.  Y.  22S^  47  N.  E.  292; 
Re  Zborowski,  213  N.  Y.  109,  107  N. 
E.  44. 

Messrs.  Lewis  L.  Delafleld,  Gevtge 
Flint  Warren,  Jr.,  and  Alfred  Gregory, 
with  Messrs.  Thompson,  Koaa,  &  War- 
ren, for  respondents: 

The  tax  imposed  by  the  statute  is  an 
inheritance  or  succession  tax,  and  since 
the  deeds  made  by  John  G.  Wendel  on 
January  23,  1911,  were  present  trans- 
fers, inter  vivos,  and  were  not  made  in 
contemplation  of  death,  nor  to  take 
effect  in  possession  or  enjoyment  upon 
the  death  of  the  grantor,  the  title  of 
the  grantees  was  not  derived  from  suc- 
cession or  inheritance,  and  the  transac- 
tion is  not  within  the  statute. 

Re  Keeney,  194  N.  Y.  281.  87  N.  E. 
428,  affirmed  in  222  U.  S.  626,  56  L. 
ed.  299,  88  L.R.A.(N.S.)  1139,  32  Sup. 
Ct.  Rep.  106;  Re  Stewart,  131  N.  Y. 
274,  14  L.R.A.  836,  80  N.  E.  184;  Re 
Harbeck,  161  N.  Y.  211,  65  N.  E.  850; 
Re  Pell,  171  N.  Y.  48,  67  LJI.A.  640, 
89  Am.  St.  Rep.  791.  63  N.  E.  789;  Re 
Lansing,  182  N.  Y.  238,  74  N.  E.  882; 
Re  Vanderbilt,  60  App.  Div.  246,  63  N. 
Y.  Supp.  1079,  affirmed  in  163  N.  Y. 
597,  57  N.  E.  1127;  Re  Dows,  167  N. 
Y.  227,  52  L.R.A.  433.  88  Am.  St  Rep. 
508,  60  N.  E.  439 ;  Orr  v.  Gibnan,  183 
U.  S.  278,  46  L.  ed.  196. 22  Sup.  Ct.  Rep. 
213;  Re  Fearing,  200  N.  Y.  340.  93  N. 
E.  966. 

The  deeds  made  by  John  G.  Wendel 
in  1911  constituted  a  present  transfer. 
The  possession  and  enjoyment  of  the 
grantees  were  not  pos^oned  until  his 
death. 

Re  Delano,  176  N.  Y.  493.  64  L.R.A. 
279,  68  N.  E.  871. 

If  by  the  true  construction  of  the 
statute  the  transfer  here  involved  is 
subject  to  the  tax,  such  statute  is,  to 
that  extent,  unconstitutional. 

People  ex  rel.  Farrington  v.  Men- 
aching,  187  N.  Y  8,  10  L.R.A.CN.S.) 
625,  79  N.  E.  884,  10  Ann.  Cas.  101 ; 
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Re  New  York,  190  N.  Y.  360,  16  LJI.A. 
(K.S.)  335,  S3  N.  E.  299,  13  Ann.  Cas. 
598:  Re  Keeney,  194  N.  Y,  281,  87  N. 
E.  428;  People  ex  rel.  Moskowitz  v. 
Jenkins,  202  N.  Y.  53,  85  L.R.A.(N.S.) 
1079,  94  N.  E.  1065;  People  ex  rel. 
Hatch  T.  Reardon,  184  N.  Y.  431,  8 
LR.A.(N.S.)  314,  112  Am.  St.  Rep. 
628,  77  N.  E.  970,  6  Ann.  Gas.  516;  Re 
Delano,  176  N.  Y.  486,  64  L.R.A.  279, 
68  N.  E.  871. 

Chase,  J.,  delivered  the  opinion  of 
the  court; 

John  D.  Wendel  died  in  1876,  leav- 
ing his  son,  John  G.  Wendel,  and  six 
daughters,  all  of  whom  were  living 
on  January  23, 1911.  John  D.  Wen- 
del  left  a  will  which  was  duly  pro- 
bated. The  only  part  thereof  affect- 
ing the  question  now  before  us  is  the 
tventy-^rst  paragraph  thereof, 
which  is  as  follows :  "Twenty-first. 
To  my  son,  JohnG.  Wendel,  I  devise 
the  southerly  half  of  the  block  of 
ground  lying  between  Broadway 
and  Seventh  avraue  and  Thirty- 
eighth  and  Thirty-ninth  streets,  that 
eighteen  lots  of  land 


ferred  by  the  will  of  John  D.  Wen- 
del, deceased.  On  the  delivery  of 
said  deeds  aJl  of  said  property  passed 
out  of  the  possession  of  John  G. 
Wendel,  and  into  the  possession  of 
his  said  sisters.  It  is  further  found 
"that  the  said  deceased  made  no 
transfer  of  any  property  by  deed, 
grant,  bargain,  sale,  or  gift  in  con- 
templation of  death,  or  intended  to 
take  effect  in  possession  or  enjoy- 
ment at  or  after  the  death  of  said 
deceased." 

John  G.  Wendel  lived  thereafter 
for  nearly  four  years,  and  died  on 
the  SOth  of  November.  1914. 

It  is  conceded  that  under  subdivi- 
sion 6  of  8  220  of  the  Tax  Law,  if 
John  G.  Wendel  had  by  his  will  ex- 
ecuted the  power  of  appointment 
given  to  him  by  the  will  of  his  faihr 
er,  the  transfer  made  by  such  ap- 
polnfment  and  devise  would  be 
taxable.  The  only  question  involved 
on  this  appeal  is  whether  the  trans- 
fer is  taxable  under  the  section  of 
the  Tax  Law  mentioned,  in  view  of 
the  fact  that  John  G.  Wendel  trans- 


is  to  soy, 
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hold  the  said  eighteen  lota  of  land    life  estate  therem.  t»  his  sisters  duiv 


for  and  during  his  life,  the  rents, 
issues  and  profits  I  devote  expressly 
to  his  own  use  and  benefit,  and  I 
iutitoiize  him  to  appoint  the  said 
real  estate  to  and  amongst  his  law- 
ful issue,  or  to  hia  sisters  or  their 
issue,' in  such  share  and  for  such 
estates  and  on  each  conditions  as  he 
may  think  fit,  by  deed  or  by  will,  and 
in  case  he  shall  leave  no  such  valid 
appointment  I  devise  the  said  lots  of 
land  to  hia  lawful  issue,  and  if  he 
shaD  leave  no  such  issue,  then  to  his 
sisters,  their  heirs  and  assigns,  in 
fee  simple  forever." 

On  January  28,  1911,  said  John 
G.  Wendel,  by  six  deeds  theretofore 
duly  executed  by  him,  transferred 
the  real  property  described  in  said 
paragraph  of  the  will  of  his  father 
to  his  sisters.  Said  conveyances  re- 
sulted in  conveying  to  them,  but  in 
different  proportions  and  interests, 
the  fee  of  all  of  said  real  property. 
Each  of  said  deeds  recited  that  it 
was  executed  and  delivered  pursu- 
ant to  t^e  power  and  authority  con- 


ing his  lifetime,  by  deed,  and  not  in 
contemplation  of  death.  We  must 
first  inquire  whether  the  statutes 
imposing  the  tax  by  their  terms  in- 
clude a  transfer  by  deed  pursuant  to 
a  power  of  appointment. 

The  first  act  in  this  state  imposing 
a  tax  upon  the  devolution  of  prop- 
erty was  chapter  483  of  the  Laws  of 
1885,  entitled  "An  Act  to  Tax  Gifts, 
Xiegacies  and  Collateral  Inheritances 
in  Certain  Cases."  It  made  all  prop- 
erty subject  to  a  tax  that  should 
pass  to  certain  persons  "by  will,  or 
by  the  intestate  laws  of  this  state, 
from  any  person  who  may  die  seised 
or  possessed  of  the  same,"  as  in  the 
act  provided.  It  also  made  subject 
to  a  tax  all  property  "transferred  by 
deed,  grant,  sale,  or  gift  made  or 
intended  to  take  effect  in  possession 
or  enjoyment  after  the  death  of  the 
grantor  or  bargainor."  It  was  in- 
tended that  the  tax  should  be  on  the 
transfer  of  property  passing  upon 
the  death  of  the  grantor  or  bargain- 
or, or  by  the  will  of  decedent,  or  the 
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intestate  laws  of  the  state.  That 
act  was  several  times  amended,  but 
the  amendments  did  not  extend  the 
tax  to  a  transfer  of  property  other 
than  one  that  passes  upon  a  death, 
or  in  contemplation  of  death. 

By  chapter  399  of  the  Laws  of 
1892  the  statutes  relating  to  gifts, 
legacies,  and  collateral  iiiheritances 
were  repealed,  and  a  new  act  was 
passed,  entitled  "An  Act  in  Relation 
to  Taxable  Transfers  of  Property." 
The  title  of  the  new  act  was  broader 
and  more  comprehensive  than  that 
of  the  one  repealed.  That  act  im- 
posed a  tax  on  the  transfer  of  prop- 
erty, as  therein  provided,  when  the 
same  is  by  will  or  by  the  intestate 
laws  of  tills  state,  and  also  upon 
transfers  as  therein  provided,  "made 
in  contemplation  of  the  death  of  the 
grantor,  vendor,  or  donor,  or  in- 
tended to  take  effect  in  possession 
or  enjojonent,  at  or  after  such 
death."  Such  act  related  wholly  to 
transfers  arising  or  taking  effect 
upon  a  death,  or  in  contemplation 
of  death.  The  act  was  rewritten  in 
the  General  Tax  Law  of  1896  (chap. 
908),  and  became  article  10  of  that 
act.  The  terms  of  the  act,  so  far 
as  it  affects  the  question  under  con- 
sideration, were  not  materially 
changed  from  those  of  the  Act  of 
1892 

In' 1897  (Laws  1897,  chap.  284) 
§  220  of  tiie  Tax  Law  was  amended, 
and  by  such  amendment  subdivi- 
sion 5  thereof  was  added  and  in- 
cluded the  provisions  of  subdivision 
6  of  that  section  as  hereinafter 
quoted.  The  Tax  Law  was  again 
rewritten  in  1909,  and  it  then  be- 
came chapter  60  of  the  Consolidated 
Laws.  Article  10  thereof  relates  to 
taxable  transfers.  Section  220  of 
that  act  was  rewritten  by  an  amend- 
ment in  1910  (chap.  706),  and  as 
then  rewritten  it  existed  at  the  time 
of  the  transfers  by  deed  under  con- 
sideration. That  section  provides: 
"A  tax  shall  be  and  is  hereby  im- 
posed upon  the  transfer  of  any  prop- 
erty, real  or  personal  .  .  ,  or  of 
any  interest  ttierein  or  income  there- 
from, in  trust  or  otherwise,  to  per- 
sons or  corporations  not  exempt  by 


law  from  taxation  on  real  or  per- 
sonal property,  in  the  followins: 
cases." 

Following  the  part  of  the  section 
quoted  there  are  seven  subdivisions. 
The  1st  and  2d  refer  expressly  to 
transfers  "by  will  or  by  the  intestate 
laws  of  this  state."  The  3d  refers 
to  property  transferred  by  will. 
The  4tii  refers  to  transfers  "by  deed. 
Slant,  bargain,  sale,  or  gift  made  in 
contemplation  of  the  death  of  the 
grantor,  vendor,  or  donor,  or  intend- 
ed to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death." 
The  5th  refers  to  "any  such  trans- 
fer, whether  made  before  or  after 
the  passage  of  this  chapter." 

The  6th  is  as  follows:  "When- 
ever any  person  or  corporation  shall 
exercise  a  power  of  appointment  de- 
rived from  any  disposition  of  prop- 
erly made  either  before  or  after  the 
passage  of  this  chapter,  such  ap- 
pointment when  made  shall  be 
deemed  a  transfer  taxable  under  the 
provisions  of  this  chapter  in  the 
same  manner  as  though  the  property 
to  which  such  appointment  relates 
belonged  absolutely  to  the  donee  of 
such  power  and  had  been  bequeatiied 
or  devised  by  such  donee  by  will. 
■  *  . 

The  7th  is  not  now  material.  It 
will  be  observed  that  the  6th  sub- 
division is  not  limited  to  a  particular 
form  of  transfer.  It  provides  in 
clear  terms  that,  whenever  any  per- 
son or  corvoraUtm  shall  exercise  a 
power  of  appointment  derived  from 
any  disposition  of  property,  the  ap- 
pointment shall  be  deemed  a  trans- 
fer taxable  under  the  provisions  of 
the  chapter  in  the  same  manner  as 
though  the  property  to  which  such 
appointment  relates  belonged  ab- 
solutely to  the  donee  of  such  power* 
and  had  been  bequeathed  or  devised 
by  such  donee  by  will.  The  latter 
part  of  the  subdivision  quoted  de- 
fines generally  the  intention  of  the 
legislature  in  prescribing  in  what 
manner  the  property  shall  be  taxed. 
The  subdivision  by  its  terms  pro- 
vides for  a  tax  upon  any  transfer 
hosed  upon  a  power  of  appointment. 
It  includes  a  corporation  as  a  pos- 
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sible  gnutor  under  a  power,  as  was 
necessary  if  every  exercise  of  power 
was  int^ded  to  be  included.  Cer- 
tain corporations  are  griven  power  to 
act  in  a  trust  capacil^,  and  the  ex- 
ercise of  such  power  is  common. 

A  corporation  does  not  die  or  have 
testamentary  capacity  in  the  sense 
intended  in  the  statute.  By  the  stat- 
ute a  transfer  is  taxable  when  made 
bp  deed  in  contemplation  of  death, 
even  if  intended  to  take  effect  at 
once,  and  without  waiting  until  the 
death  of  the  grantor  before  reduc- 
ing the  property  transferred  to  pos- 
session. The  section  of  the  statute 
considers  transfers  by  will  and  by 
deed.  The  language  of  the  6th  sub- 
division of  the  statute  was  not  inad- 
vertent, but  was  written  while  the 
different  forms  of  transfers  were 
under  consideration.  The  general 
language  of  the  6th  subdivision 
^ould  be  construed  in  accordance 
with  its  ordinary  meaning.  It 
would  seem  that  the  legislature  in- 
tended that  an  exercise  of  the  power 
of  appointment,  as  provided  by  said 
subdivision  6,  should  be  taxed 
whether  it  is  made  by  a  person  or 
corporation,  and  whether  accom- 
plished by  deed  or 
will  duly  authorized. 
The  stotutea  prior 
to  1897  relate  ex- 
clusively to  trans- 
fers by  succession  or  inheritance,  or 
made  in  contemplation  of  death,  but 
the  amendment  of  that  year  extend- 
ed their  scope. 

The  statute  does  not  attempt  to 
impose  a  tax  upon  property,  but  up- 
on the  exercise  of  a  power  of  ap- 
pomtment.  The  act,  so  far  as  it 
relates  to  the  power  of  appointment, 
is  constitutional  when  the  power  is 
exercised  by  will, 
even  though  the 
transfer  would  not 
be  subject  to  a  tax 
under  the  act,  except  for  the  exer- 
cise of  the  power  of  appointment. 
Re  Delano,  176  N.  Y.  486,  64  L.R.A. 
279,  68  N.  E.  871;  Chanler  v.  Kel- 
sey,  205  U.  S.  466,  51  L.  ed.  882,  27 
Sup.  Ct.  Rep.  550;  Re  Vanderbilt, 
50  App.  Div.  246,  63  N.  Y.  Supp. 
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1079,  affirmed  in  163  N.  Y.  697,  57 
N.  E.  1127;  Re  Brez,  172  N.  Y.  609, 
64  N.  E.  958;  Re  Dows,  167  N.  Y. 
227,  52  L.B.A.  433,  88  Am.  St.  Rep. 
508,  60  N.  E.  439;  Orr  v.  Gilman, 
183  U.  S:  278,  46  L,  ed.  196,  22  Sup. 
Ct.  Rep.  213;  Re  Keeney,  194  N.  Y. 
281,  87  N,  E.  428 ;  Keeney  v.  Comp- 
troller, 222  U.  S.  525,  56  L.  ed.  299, 
38  L.R.A.(N.S.)  1139,  32  Sup.  Ct. 
Rep.  105. 

The  title  to  the  property  in  the 
deed  from  the  decedent  to  his  sisters 
came  from  the  decedent's  father, 
but  the  grantees  in  the  deed  from 
decedent  obtained  their  titie  there- 
to through  his  deed  to  them  and  the 
exercise  of  the  power  of  appoint- 
ment given  by  the  will  of  his  father. 
The  power  of  appointment  was  a 
privilege  vested  in  the  decedent  by 
a  testamentary  provision,  not  for 
his  own  benefit  or  advantage,  but 
for  the  benefit  and  advantage  of 
those  within  the  terms  of  his  fath- 
er's will  whom  he  might  choose  aa 
the  beneficiaries  of  the  appointment. 
The  constitutional  power  to  impose 
a  tax  upon  a  transfer,  pursuant  to 
a  privilege  of  appointment,  is  not 
dependent  upon  a  particular  manner 
of  exercising  the  privilege.  The 
power  to  impose  taxes  is  one  so  un- 
limited in  force  and  so  searching  in 
extent  that  the  courts  scarcely  ven- 
ture to  declare  that  it  is  subject  to 
any  restrictions  whatever,  except 
such  as  rest  in  the  discretion  of  the 
authority  which  exercises  it.  Cooley, 
Statutory  Limitations,  6th  ed.  p.' 
587.  Taxation  should  not  be  exces- 
sive nor  unnecessarily  arbitrary. 
There  are  no  other  limitations  upon 
its  exercise  except  that  due  process 
of  law  must  be  observed.  In  Re  Mc- 
Pheraon,  104  N.  Y.  306.  317,  58 
Am.  Bep.  602,  10  N.  E.  686,  this 
court,  when  considering  the  consti- 
tutionality of  the  Act  of  1885,  said 
that  "it  has  never  been  questioned 
that  the  legislature  can  impose  a  tax 
upon  all  sales  of  property,  upon  all 
incomes,  upon  all  acquisitions  of, 
property,  upon  all  business  and  upon 
all  transfers." 

In  People  ex  rel.  Eisman  v.  Ron- 
ner,  185  N.  Y.  285,  291,  77  N.  E.i 
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1063,  this  court,  when  considering 
the  Mortgage  Tax  Law,  said: 
"There  is  no  constitutional  guaranty 
that  taxation  shall  be  just  and  equal, 
though  underlying  this  great  gov- 
ernmental power,  and  implied  from 
the  nature  of  our  political  institu- 
tions, is  the  principle  that  taxation 
shall  be  equal,  in  the  sense  that  it 
shall  not  be  arbitrary,  and  that  there 
shall  be  no  discrimination  against 
persons,  by  laying  greater  burdens 
upon  one  than  are  Laid  upon  others 
in  the  same  calling  or  condition." 

In  People  ex  rel.  Hatch  v.  Bear- 
don,  184  N.  Y.  481,  443,  8  L.RA. 
<N.S.)  314,  112  Am.  St  Rep.  628, 
77  N.  E.  973,  6  Ann.  Cas.  515,  this 
court,  when  considering  the  stamp 
tax,  said:  "All  taxation  is  arbi- 
trary, for  it  compels  the  citizen  to 
give  up  a  part  of  his  property ;  it  is 
generally  discriminating,  for  other- 
wise everything  would  be  taxed, 
which  has  never  yet  been  done,  and 
there  would  be  no  exemption  on  ac- 
count of  education,  charity,  or  re- 
ligion, and  frequently  it  is  unrea- 
sonable, but  that  does  not  make  it 
unconstitutional,  even  if  the  result 
is  double  taxation." 

In  Re  Keeney,  194  N.  Y.  281,  285, 
87  N.  E.  429,  this  court,  when  con- 
sidering the  transfer  tax,  said :  "It 
is  not  an  inheritance  or  succession 
tax,  but  it  is  not  necessary  that  it 
should  'be  such  to  support  the  stat- 
ute imposing  it." 

In  the  same  case,  on  appeal  to 
the  United  States  Supreme  Court 
(Keeney  v.  Comptroller,  222  U.  S. 
526.  633,  56  L.  ed.  299,  304,  88 
L.RJi.(N.S.)  1139,  32  Sup.  Ct.  Rep. 
106,  106),  that  court  said:  "But 
the  plaintiffs  insist  that  there  is  a 
radical  difference  between  an  in- 
heritance tax  and  one  on  transfers 
inter  vivos.  The  first,  they  say,  is 
an  excise,  imposed  on  a  privilege; 
while  that  complained  of  here  is 
really  on  property,  though  called  a 
tax  on  a  transfer.  .  .  .  But,  if 
any  such  distinction  could  be  made 
between  taxing  a  right  and  taxing  a 
privilege,  it  would  not  avail  plain- 
tiffs in  the  present  case.  There 
is  no  natural  right  to  create  artiticial 


and  technical  estates  with  limita- 
tions over,  nor  has  the  remainder- 
man any  more  right  to  succeed  to 
the  possession  of  property  under 
such  deeds  than  legatees  and  devisees 
under  a  will.  The  privilege  of  ac- 
quiring property  by  such  an  instru- 
ment is  as  much  dependent  upon  the 
law  as  ttiat  of  acquiring  property  by 
inheritance,  and  transfers  by  deed, 
to  take  effect  at  death,  have  fre^ 
quently  been  classed  with  death 
duties,  legacy,  and  inheritance  taxes. 
Some  statutes  go  further  than  that 
of  New  York,  and  tax  gnituitous  ac- 
quisitions under  marriage  settle^ 
ments,  trust  conveyances,  or  other 
instruments,  where  the  transfer  of 
property  takes  effect  upon  the  death, 
not  merely  of  the  grantor,  but  of 
any  person  whomsoever.  .  .  . 
The  14th  Amendment  does  not  di- 
minish the  taxing  power  of  the  state, 
but  only  requires  that  in  its  exercise 
the  citizen  must  be  afforded  an  op- 
portunity to  be  heard  on  all  ques- 
tions  of  liability  and  value,  and  shall 
not,  by  arbitrary  and  discriminatory 
provisions,  be  denied  equal  protec- 
tion." 

The  respondents,  the  decedent's 
sisters,  acquired  their  title  by  the 
exercise  of  the  power  of  appoint- 
ment given  to  their  brother.  It  was 
not,  however,  a  sale  by  John  G. 
Wendel  of  his  property  (except  so 
far  as  it  included  his  life  estate) .  It 
was  not  the  exercise  of  a  mere  prop- 
erty right.  We  repeat  that  the  ex- 
ercise of  the  power  of  appoint- 
ment was  a  privilege.  The  privi- 
lege was  voluntarily  given,  and 
it  was  voluntarily  exercised.  The 
statute  is  not  discriminatory  in  im- 
posing a  tax  upon  the  transfers 
made  by  Wendel.  The  tax  is  im- 
posed upon  every  person  exercising 
a  similar  privilege.  The  fact  that  it 
is  the  same  tax  imposed  by  the  ex- 
ercise of  a  similar  privilege  through 
a  testamentary  provision  shows  th&t 
it  is  not  arbitrary,  beyond  a  degree 
that  taxes  are  always  arbitrary  in 
the  means  or  property  by  or  upon 
which  they  are  imposed.  There  is 
no  prohibition  against  taxing  the 
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privilege  of  exercising  a  power  of 
appointment. 

We  conclude  that  it  was  the  in- 
tention of  the  legislature  to  impose 
a  tax  upon  all  transfers  by  authority 
of  a  power  of  appointment  given  by 
deed  or  will,  and  that  a  tax  upon  a 
transfer  by  virtue  of  such  a  power 
of  appointaient  is  not  so  arbitrary 
as  to  oe  without  reason,  or  to  defeat 


the  judgment  and  direction  of  the 
legislature. 

The  order  of  the  Appellate  Divi- 
sion should  be  reversed,  and  that  of 
the  Surrogate's  Court  ailirmed,  with 
costs  in  both  courts. 

Hiscock,  Ch.  J.,  and  Collin,  Cudde- 
back,  Hogan,  Cardozo,  and  Mc- 
LaQghSii,  JJ.,  concur. 


ANNOTATION. 

■DO  tax  on  property  appointed  by  deed  under  power  of  appointment 

within  the  meaning  of  this  section  of 
the  statute  when,' in  pursuance  of  the 
power  of  appointment,  the  life  estate 
Was  terminated  and  the  property  ap- 
pointed to  the  remainderman  in  fee 
simple.  In  denying  this  contention, 
Collins,  M.  R.,  states  that  immediately 
upon  the  execution  of  a  power  of  ap- 
pointment the  remainder  estate;  lim- 
ited in  default  of  the  appointment, 
ceased  and  was  defeated,  and  the  es- 
tates limited  under  the  power  took  ef- 
fect from  the  time  of  the  execution  of 
the  power,  in  the  same  manner  as  if 
they  had  been  contained  in  the  deed 
creating  the  power.  "The  execution 
of  the  power,  therefore,  could  not  have 
the  effect  of  accelerating  the  succes- 
sion created  by  the  settlement  of  1883 
[the  originiEil  settlement],  since  its 
effect  was  to  annul  and  defeat  that 
succession  altogether,  and  substitute 
for  it  the  estate  created  by  the  execu- 
tion of  the  power.  Lord  Wolmer  [the 
remainderman]  did  not  take  the  fee 
as  upon  an  acceleration  of  the  estate 
conferred  by  the  settlement,  but  by 
a  new  title  under  the  appointment. 
For  the  same  reason  there  was  no  ac- 
celeration by  virtue  of  the  surrender 
or  extinction  of  any  prior  interest. 
The  execution  of  the  power  no  doubt 
extinguished  the  life  interest  of  the 
first  Lord  Selbome  under  the  settle- 
ment. But  it  equally  extinguished  the 
succession  under  that  disposition,  and 
the  estate  given  to  Lord  Wolmer  by  the 
execution  of  the  power  was  not  only 
an  estate  given  by  a  different  title, 
viz.,  under  the  power,  and  not  under 
the  settlement  in  default  of  appoint- 
ment, but  was  also  in  itself  a  different 


Whether  proper^  appointed  by  deed 
by  the  donee  of  a  power  of  appoint- 
meat  is  subject  to  the  inheritance  or 
raceession  tax  is  dependent  largely 
apon  the  taxing  statute.  Under  the 
New  York  statute  set  out  in  the  report- 
ed case  (Re  Wenbel,  ante,  177),  it 
was  held  in  that  case  that  the  prop- 
erly is  taxable. 

Mimey  received  under  a  power  given 
Iqr  will  to  a  trustee  to  appoint  the  resid- 
uzy  estate  to  any  of  certain  persons 
was  held  to  be  taxable  under  the  New 
York  Inheritance  Tax  Law  of  1886,  im- 
posing a  tax  upon  all  property  which 
would  pass  by  will  or  by  the  Intestate 
Law  from  any  person  who  might  die 
seised  or  possessed  of  the  same  to  all 
bat  certain  excited  persons,  in  trust 
or  oAttwise,  or  by  reason  whereof 
any  but  the  excepted  persons  should 
bee<Hne  beneficially  entitled  in  posses- 
sion or  expectancy  to  any  property  or 
the  income  thereof.  Re  Stewart 
(1892)  131  N.  Y.  274,  14  L.RJL  886, 
30  N.  E.  184. 

Property  taken  by  a  contingent  re- 
mainderman in  fee  simple  under  a 
deed  executed  in  pursuance  of  a  pow- 
er of  appointment  was  held  not  tax- 
able in  Atty.  Gen.  v.  Selbome  (1902) 
86  U  T.  N.  S.  (Eng.)  714.  The  English 
act  under  which  this  case  was  decided 
provides  that,  when  the  title  to  a  sue- 
cession  is  accelerated  by  the  surrender 
or  extinction  of  any  prior  interest,  the 
saeeesaiott  duty  shall  be  payable  there- 
on at  the  same  time  and  in  the  same 
manner  as  such  duty  would  have  been 
payable  if  no  such  acceleration  had 
taken  place.  It  was  urged  in  this 
case  that  there  was  an  acceleration 


Digitized  by 


Google 


184 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AXJl. 


Interest;  for  whereas,  under  the  set- 
tlement Lord  Wolmer  took  only  a  fee, 
subject  to  defeasance  on  his  prede- 
ceasintr  his  father,  and  with  certain 
limitations  over  to  his  children  in 
that  event,  he  took  under  the  appoint- 
ment an  absolute  fee  simple." 

But  in  Ex  parte  Sitwell  (1888)  L.  R. 
21  Q.  B.  Div.  (Eng.)  466,  59  L.  T.  N. 
S.  539.  87  Week.  Rep.  238,  sums  ad- 
vanced by  trustees  of  a  marriage  set- 
tlement in  pursuance  of  deeds  of  ap- 
pointment authorized  by  the  terms  of 
the  settlement  were  held  subject  to 
the  succession  tax  under  this  statute. 
The  court  held  that  by  the  advance- 
ment of  sums  under  deeds  of  appoint- 
ment there  had  been  an  acceleration 
within  the  meaning  of  this  section, 
and  the  sums  thereof  were  subject  to 
the  tax. 

Under  the  Statute  of  45  Geo.  lU. 
chap.  28,  5  4,  which  makes  a  gift  of 
money  charged  on  lands  liable  to  the 
payment  of  legacy  duties,  an  annuity 
charged  upon  land  by  a  deed  poll  in 
favor  of  a  wife,  for  her  jointure  and 
in  bar  of  her  dower,  is  held  to  be  tax- 
able upon  the  (leath  of  the  husband. 
Sweeting  v.  Sweeting  (1863)  17  Jur. 
(Eng.)  123,  22  U  J.  Ch.  N.  S.  441,  1 
Week.  Rep.  122.  The  power  of  ap- 
pointment in  this  case  was  a  special 
one,  authorizing  the  appointment  of 
the  remainder  estate  to  the  use  of  the 
child  or  children  of  the  donee  of  the 
power,  and  also  authorized  an  appoint- 
ment in  favor  of  a  woman  whom  the 
donee  might  marry,  for  her  jointure 
and  in  bar  of  dower.  It  was  urged 
from  the  fact  that  the  power  was  spe- 
cial, and  not  general,  that  the  legacy 
was  not  taxable.  This  argument,  how- 
ever, was  disallowed,  the  court  stat- 
ing that  there  is  no  force  in  the  argu- 
ment, nor  any  distinction  between  a 
special  and  general  power  upon  the 
question  before  the  court.  It  was 
further  held  in  this  ease  that  the  gift 
must  be  regarded  as  a  gift  to  a  stran- 
ger in  blood  to  the  testator,  and  liable 
to  the  full  amount  of  duty  payable  in 
such  cases. 

Those  to  whom  property  was  ap- 
pointed by  a  deed  by  the  donee  of  a 
general  power  of  appointment  were 
held  liable  to  pay  a  succession  tax,  al- 


though a  legacy  du^  had  been  paid 
on  the  whole  residuary  personal  estate 
of  the  donor  of  the  power,  in  Atty. 
Gen.  V.  Mitchell  (1881)  L.  R.  6  Q.  B. 
Div.  (Eng.)  648.  The  Succession  Duty 
Act  of  1863  (16  ft  17  Vict.  chap.  61) 
§  2,  provides  that  "every  past  or  fu- 
ture disposition  of  property  by  reason 
whereof  any  person  has  or  shall  be- 
come beneficially  entitled  to  any  prop- 
erty or  the  income  thereof  upon  the 
death  of  any  person  dying  after  the 
time  appointed  for  the  conuneneement 
of  this  act  either  immediately  or  after 
any  interval,  either  certainly  or  con- 
tingently and  either  originally  or  by 
way  of  substitutive  limitation,  and 
every  devolution  by  law  of  any  bene- 
ficial interest  in  property  or  the  in- 
come thereof  upon  the  death  of  any 
person  dying  after  the  time  appointed 
for  the  commencement  of  this  act  to 
any  other  person  in  possession  or  ex- 
pectancy shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  en- 
titled by  reason  of  any  such  disposi- 
tion or  devolution,  a  'succession,'  and 
the  term  'successor*  shall  denote  the 
person  so  entitled  and  the  term  'pred- 
ecessor' shall  denote  the  settlor,  dis- 
poner,  testator,  obligor,  ancestor  or 
other  person  from  whom  the  interest 
of  the  successor  is  or  shall  be  de- 
rived." A  subsequent  section  of  this 
act  provided  that  no  person  charged 
with  the  duties  on  legacies  and  shares 
of  personal  estate  under  the  Legacy- 
Duty  Act,  in  respect  to  any  property 
subject  to  such  duties,  shall  be 
charged  also  with  the  duty  granted  by 
the  Succession  Duty  Act,  ia  respect  to 
the  same  acquisition  of  the  same  prop- 
erty. The  legacy  duty  paid  by  the 
creator  of  the  power  of  appointment 
was  held  to  have  been  paid  in  respect 
of  different  persons,  and  therefore  its 
payment  was  held  not  to  bar  a  pay- 
ment of  the  tax  under  the  Successioo 
Duty  Act. 

In  Atty.  Gen.  v.  Staff  (1833)  2 
Cromp.  &  M.  124,  149  Eng.  Reprint, 
700,  4  Tyrw.  14,  3  L.  J.  Exch.  N.  S.  6, 
property  bequeathed  in  trust,  with 
power  of  appointment  to  the  daughter 
of  the  testator,  was  held  subject  to  a 
probate  duty  upon  her  death,  where 
she  had  exercised  the  power  of  ap- 
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pointment  shortly  after  the  death  of  subject  to  a  new  power  of  appoint- 
testator,  by  deed  appointing  the  prop-  ment  in  herself,  which  she  exercised 
erty  to  herself  and  another  person    by  will.  W.  A.  E. 


RHODE  ISLAND  HOSPITAL  TRUST  COMPANY,  Ext.,  etc.,  of  William 

H.  Bridsrham,  Deceased, 

V. 

SAMUEL  W.  BRIDGHAH  et  al. 

BkoOs  Jfaland  iSuprem*  Court—March  9S,  1910. 
(—  B.  L  — .  106  AtL  149.) 

WiO  —  isBue  as  children. 

1.  The  word  "issue"  in  a  bequest  to  one  and  his  issue  Is  not,  as  a  rule, 
limited  to  children,  but  extends  to  descendants  generally,  unless  that  inter- 
pretation is  controlled  by  the  context. 

[5e«  note  on  thi»  queaUon  beginning  on  page  196.] 


—  ccHistnictimi  —  point  of  view. 

2.  In  construing  a  will,  the  court 
should  bear  in  mind  the  circumstances 
under  which  it  was  made,  so  as  to  look 
tt  it,  as  far  aa  possible,  from  the  ttttit* 
tor's  point  of  view. 
Definition  —  issue. 

5.  The  word  "issue'*  used  in  a  will 
as  a  word  of  limitation  is  equivalent, 
not  to  heirs,  but  to  heirs  of  the  body, 
which  import  not  a  fee  simple,  but  a 
fee  taiL 

[See  24  R.  C.  L.  904;  see  annotation 
2  AXJa.  930.] 

V3U  —  bequest  to  issue  —  purchase. 

4.  In  a  bequest  of  personalty  to  one 
■nd  his  issue,  the  word  "issue"  is  more 
readily  construed  as  a  word  of  purchase 
thsn  it  is  in  a  devise  of  real  estate. 

[See24R.C.L.904.] 

—  estate  of  first  taker. 

&  A  bequest  to  one  and  his  Issue  does 
not  constitute  an  absolute  gift  to  the 
first  taker. 

—  limitation  of  estate. 

6.  A  gift  by  will  to  one  and  his  Issue 
nnnot  be  construed  as  a  limitation, 
giving  the  first  taker  an  estate  tail  in 
the  real  estate  and  an  al»olute  estate 
in  the  personalty. 

[See  10  R.  G.  L.  658.] 

—  eoostmction  of  language  —  fee  talL 

7.  Language  which,  in  a  devise  of 
real  estate,  will  create  an  estate  tail, 
will  generally  give  an  absolute  estate 
if  the  property  is  personalty. 

[See  10  R.  G.  L.  667.] 

—  cutting  down  fee  simple. 

8.  An  estate  in  fee  simple  is  not  to 


be  cut  down  in  the  construction  of  a 
will,  to  a  lesser  estate,  by  subsequent 
ambiguous  words,  unless  the  will  shows 
a  clear  intention  in  the  testator  to  do 
so. 

•- —  issue  as  word  of  purchase. 

9.  The  word  "issue"  in  a  bequest  to 
one  and  his  issue  should  be  regsj*ded  as 
a  word  of  purchase,  so  as  to  vest  an  in- 
terest in  the  issue. 

[See  24  R.  C.  L.  904.] 
-~  distribution  1^  representation. 

10.  Under  a  devise  to  one  and  his 
issu^  the  word  "issue**  will  ordinarily 
be  held  to  import  representation,  and 
will  not  require  distribution  per  cap- 
ita among  aU  descendants  whettier  tiiey 
have  living  parents  or  not. 

[See  9  R.  G.  L.  30,  81;  see  annota- 
tion 2  A.L.R.  963.] 

—  statutory  construction. 

11.  A  statute  providing  for  interpre- 
tation of  the  word  "issue,"  in  case  of  a 
devise  to  one  for  life  with  remainder 
to  his  issue,  doM  not  control  in  case  of 
a  devise  to  one  and  his  issue. 

[See  17  R.  C.  L.  622.] 

—  method  of  distribution. 

12.  In  case  of  a  bequest  to  one  for 
life,  and  after  his  death  to  testator's 
brother  and  Ms  issue,  the  rmainder 
passes  to  the  brother  and  his  issue  liv- 
ing at  death  of  the  life  tenant,  and  if 
the  brother  is  dead  at  that  time  t^e 
estate  passes  to  hia  descendants  per 

[See  9  R.  C.  L.  30,  81;  see  annotation 
2  A.L.R.  963.] 
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Cebtification  by  the  Superior  Court  for  Providence  and  Bristol  Coun- 
ties for  determination  by  the  Supreme  Court  of  a  bill  filed  for  the  con- 
struction of  the  will  of  William  H.  Bridfifham,  deceased,  and  for  instruc- 
tions to  complainant  as  executor  of  said  will.  Executor  instructed,  and 

decree  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Tillinghaat  &  Collins  and    166;  Coyle  v.  Coyle^  73  N.  J.  Ea*  628, 


Edward  A.  StockweU  for  complainant. 

Mr.  Thomas  A.  Jenckes,  for  respond- 
ent Ida  F.  Bridffham: 

The  court  are  to  put  themselves  in 
the  situation  of  the  testator  with  ref- 
erence to  the  proi>er^  and  the  rdative 
claims  of  his  family,  the  relations  sub- 
sisting between  him  and  them,  and  the 
circumstances  which  surrounded  him. 
.  Ferry  v.  Hunter,  2  R.  I.  80;  Board- 
man's  Petition,  16  R.  1. 181, 13  Atl.  94. 

It  is  fundamental  in  the  construction 
of  wills  to  ascertain  and  give  effect  to 
the  intention  of  the  testator  as  gatiiered 
from  the  whole  will. 

Frelinghuysen  v.  New  York  h.  Ins. 
&  T.  Co.  31  R.  1.  160,  77  Atl.  98,  Ann. 
Cas.  1912B,  237;  80  Am.  &  Eng.  Enc. 
Law,  664,  665. 

It  was  the  intent  of  the  testator,  as 
gathered  from  tiie  whole  will  and  In 
the  light  of  the  circumstances  sur- 
rounding the  testator  at  the  time  of 
the  execution  of  the  will,  to  give  to 
his  brother  Joseph  the  residue  of  his 
estate  "in  fee  simple  absolutely  and 
forever." 

Parkin  v.  Knight,  15  Sim.  83,  60  Eng. 
Reprint,  548,  15  L.  J.  Ch.  N,  S.  209,  10 
Jur.  23. 

The  word  "issue"  should  be  con- 
'  Btrued  to  mean  children. 

4  Kent,  Com.  278;  2  Redf.  WiUs,  87, 
38,  note  5;  Ralph  v.  Carrick,  L.  R.  11 
Ch.  Div.  873,  48  L.  J.  Ch.  N.  S.  801,  40 
L.  T.  N.  S.  505;  Union  Safe  Deposit  & 
T.  Co.  V.  Dudley,  104  Me.  297,  72  Atl. 
166;  Soper  v.  Brown,  136  N.  Y.  244,  32 
Am.  St.  Rep.  731,  32  N.  E.  768;  Palmer 
v.  Horn,  84  N.  Y.  516;  Drake  v.  Drake, 
134  N.  Y.  220,  17  L.R.A.  664,  32  N.  E. 
114;  Chwatal  v.  Schreiner,  148  N.  Y. 
683,  43  N.  E.  166;  Wright  v.  Mercein, 
34  Misc.  414,  69  N.  Y.  Supp.  936;  Em- 
met v.  Emmet,  67  App.  Div.  183,  73  N. 
Y.  Supp.  614;  Barstow  v.  Goodwin,  2 
Bradf.  413. 

The  word  "issue"  in  the  present  case 
should  be  restricted  to  descendants  tak- 
ing by  right  of  representation. 

Jackson  v.  Jackson,  153  Mass.  374,  11 
L.R.A.  305,  25  Am.  St.  Rep.  643,  26  N. 
E.  1112;  Coates  v.  Burton,  191  Mass. 
180,  77  N,  E.  311;  Union  Safe  Deposit 
&  T.  Co.  V.  Dudley,  104  Me.  297,  72  Atl. 


68  Atl.  224. 

The  word  "issue,"  as  used  only  in  the 
will,  would,  in  the  case  of  realty,  create 
an  estate  tail,  and  "language  which,  in 
a  devise  of  realty,  would  create  an  es- 
tate tail,  will,  if  the  property  be  per- 
sonalty, give  an  abscdute  estate." 

Bailey  v.  Hawkins,  18  B.  I.  57S, 
27  Atl.  612;  Hartwell  v.  Tefft,  19 
R.  I.  644,  S4  L.R.A.  600,  35  AtL  882; 
Re  TilUnghast,  26  R.  I.  S88, 66  AtL  879 ; 
2  Jarman,  Wills,  6th  ed.  1930. 

The  meaning  of  tiie  word  "children" 
in  a  will  should  not  be  extended  hy  con- 
struction so  as  to  include  grandchil- 
dren. 

WiDiams  v.  Knight,  18  R.  I.  833,  27 
Atl.  210;  Tillinghast  v.  D'Wolf,  8  R.  I. 
69;  Re  Reynolds,  20  R.  I.  429,  39  Atl. 
896;  Winsor  v.  Odd  Fellows'  Beneficial 
Asso.  13  R.  I.  149;  Tiffany  v.  Emnwt, 
24  R.  L  411,  68  Atl.  281;  Eddy  v. 
Mathewson,  82  B.  I.  63,  78  Atl.  606. 

The  gift  in  the  present  case  is  not  a 
gift  to  a  dass. 

Hazard  v.  Stevens,  36  R.  I.  90,  88  AtL 
980;  Church  v.  Church,  16  R.  I.  138,  23 
AtL  302. 

A  gift  to  issue  means  per  stirpes,  and 
not  per  capita,  and  the  issue*  do  not 
compete  or  take  concurrently  with  their 
living  parent  upon  distribution. 

Sanger  v.  Bourke,  209  Mass.  481,  96 
N.  E.  894;  Silsbee  v.  Silsbee^  211  Mass. 
105, 87  N.  E.  768;  Manning  v.  Manning, 
229  Mass.  627,  118  N.  B.  676;  Re 
Farmers'  Loan  &  T.  Co.  213  N.  Y.  168, 
2  A.LJR.  910,  107  N.  E.  340;  Dexter  v. 
Inches.  147  Mass.  824,  17  N.  E.  661; 
Ross  V.  Ross,  20  Beav.  645,  52  Eng.  Re- 
print, 753 ;  Robinson  v.  Sykes,  23  Beav. 
40,  63  Eng.  Reprint  16,  26  L.  J.  Ch.  N. 
S.  782,  2  Jur.  N.  S.  895;  Re  Orton,  L. 
R.  3  Eq.  376,  36  L.  J.  Ch.  N.  S.  279,  16 
L.  T.  N.  S.  146,  15  Week.  Rep.  251. 

Messrs.  Samuel  W.  Bridgham  and 
Everard  Appleton  also  for  respondent 
Ida  F.  Bridgham. 

Mr.  Livingston  Ham,  for  other  re- 
spondents : 

"Issue,"  as  used  in  the  will,  is  a  word 
of  purchase. 

Leake.  Property  in  Land,  137;  2  Jar- 
man,  Wills,  6th  Eng.  ed.  1930;  Mills  v. 
Seward,  1  ^ohns,  &  H.  733,  70  Eng.  Re- 
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print.  938.  7  Jur.  N.  S.  654;  1  Schouler. 
Wills.  §  654;  Nes  v.  Ramsay,  165  Pa. 
628, 26  Atl.  770;  Manchester  t.  Durfee, 
5  R.  I.  549 ;  Lees  t.  Mosley,  1  Younge 
C.  fixch.  589,  160  Eng.  Reprint,  241, 
5  L.  J.  Exch.  Eq.  N.  S.  78,  26  Eng.  Rul. 
Cas.  643;  Slater  v.  Dangerfield,  15 
Mees.  &  W.  263, 16  L.  J.  Eich.  N.  S.  139, 
10  Eng.  Rul.  Cas.  759 ;  Re  Wilmot,  76  L. 
T.  N.  S.  415,  45  Week.  Rep.  492;  Powell 
V.  Domestic  Hissions,  49  Pa.  46 ;  Wat* 
son  V.  Woods,  3  R.  I.  226;  Bailey  v. 
Hawkins,  IS  R.  I.  673,  27  Atl.  612,  29 
AU.  65;  GammeU  t.  Ernst,  19  R.  I.  292. 

33  AtL  222;  Hamilton  v.  West,  Ir.  L, 
R.  10  C.  L.  76;  Morgan  v.  Thomas,  L. 
K.  9  Q.  B.  Div.  643,  51  L.  J.  Q.  B.  N.  S. 
556,  47  L.  T.  N.  S.  281,  31  Week.  Rep. 
106;  Gaboury  t.  McGovem.  74  Ga.  133. 

"Issuer"  as  a  word  of  purchase,  does 
not  include  the  whole  line  of  descent, 
unborn  aa  well  as  born. 

BuUock  V.  Waterman  Street  Baptist 
Soc  5  R.  I.  273;  Barges  t.  Thompson. 
13  R.  I.  712;  WiUiams  t.  Angell.  7  R. 
L  145;  Pearce  v.  Rickard.  18  R.  I.  142, 
19  hJRJL.  472,  49  Am.  St.  Rep.  756,  26 
AtL  38;  HartweU  v.  Tefft,  19  R.  I.  644, 

34  L.RJL  500,  35  AtL  882;  Luttgen  v. 
Tiffany,  87  R.  I.  416,  93  Atl.  182. 

"Issue"  is  more  readily  construed  as 


V.  Pennington,  7  Sim.  370,  68  Eng.  Re- 
print. 879,  6  L.  J.  Oh.  N.  S.  183;  Inglis 
T.  McCook.  68  N.  J.  Eq.  27,  59  Atl.  630; 
Security  Trust  Co.  v.  Lovett,  78  N.  J. 
Eq.  445.  79  Atl.  616;  Phelps  v.  Camer- 
on, 109  App.  Div.  798,  96  N.  Y.  Supp. 
1014;  Jay  v.  Lee,  41  Misc.  13,  83  N.  Y. 
Supp.  579;  Bassett  v.  Wells,  56  Misc. 
81,  106  N.  Y.  Supp.  1068;  Re  Bauer- 
dorf,  77  Misc.  655,  138  N.  Y.  Supp.  682; 
Soper  V.  Brown,  136  N.  Y.  244,  32  Am. 
St.  Rep.  731,  32  N.  E.  768;  Schmidt  v. 
Jewett.  195  N.  Y.  486,  133  Am.  St  Rep. 
816,  88  N.  E.  1110;  Gest  v.  Way,  2 
Whart.  445;  Corbett  v.  Laurens,  26  S. 
C.  Eq.  (6  Rich.)  301 ;  Barksdale  t.  Mac- 
beth, 28  S.  C.  Eq.  (7  Rich.)  125;  Ridley 
V.  McPherson,  100  Tenn.  402. 

Where  the  gift  is  to  a  class  of  per- 
sons who,  either  by  the  terms  by  which 
they  are  described  or  by  their  natural 
relation  to  each  other,  form  a  group  of 
objects,  the  gift  will  be  understood  as 
made  to  those  of  the  class  who  are  in 
being  when  the  gift  becomes  operative, 
unless  an  intention  to  give  a  fixed  frac- 
tional part  to  each  individual  can  be 
found. 

1  Jarman,  Wills,  6th  Eng.  ed.  886, 
481,  432  ;  40  Cyc.  1473;  Hazard  v.  Stev- 
ens,  36  R.  1.  90,  88  Atl.  980;  Kingsbury 


t  word  of  purchase  when  the  subject- Walter  [1901]  A.  C.  187,  7  B.  R.  0. 


matter  is  personalty. 
2  Jarman,  Wills,  1930;  Ex  parte 


775,  70  L.  J.  Ch.  N.  S.  546,  84  L.  T.  N. 
S.  697;  Boston  Safe  Deposit  &  T.  Co. 


52  SoL  Jo.  172;  Clay  v.  Pennington,  "} 
Sim.  370,  58  Eng.-  Reprint,  879,  6  L.  J. 
Ch.  N.  S.  183;  Hawkins,  Wills,  242;  Re 
Pennock,  11  Phila.  623;  Burges  v. 
Thompson,  13  B.  I.  712 ;  Taylor  v.  Lind- 
say,  14  R.  I.  518 ;  Forth  v.  Chapman,  1 
P.  Wma.  663,  24  Eng.  Reprint,  559; 
Wbitford  V.  Armstrong,  9  R.  L  394; 
Herrick  v.  Franklin,  I..  R.  6  Eq.  593,  37 
L.  J.  Ch.  N.  S.  908. 

Uliere  there  is  nothing  In  the  con- 
text to  restrain  its  meaning,  issue  in- 
cindes  all  the  living  descendants,  taking 
equally  as  between  themselves,  though 
of  unequal  degree. 

Pearce  v.  Rickard.  18  R.  I.  242,  19 
UR.A.  472,  49  Am.  St.  Rep.  755,  26  Atl. 
3S;  Hawkins,  Wills,  117;  2  Jarman. 
Wills,  1590;  Leake,  Property  in  Land, 
Ul;  Watson  v.  Woods,  3  R.  I.  226;  Ly- 
wood  V.  Kimber,  30  L.  J.  Ch.  N.  S.  507. 
29  Beav.  38,  54  Eng.  Reprint,  539,  7 
Jar.  N.  S.  607,  9  We^.  Rep.  88;  Clay 


R.  I.  886,  22  AU.  286;  Swallow  v.  Swal- 
low, 166  Mass.  241.  44  N.  E.  132;  Perry 
V.  Brown,  34  R.  I.  203,  83  Atl.  8;  Me- 
serve  v.  Haak,  191  Mass.  220.  77  N.  E. 
877;  Records  v.  Fields,  165  Mo.  314.  65 
S.  W.  1021 ;  Greene  v.  Rathbun,  32  R.  I. 
146,  78  AU.  628. 

Sweetland,  J.,  delivered  the  opin- 
ion of  the  court: 

The  above-entitled  cause  is  a  bill 
in  egui^  asking  for  a  construction 
of  certain  provisions  of  the  will  of 
William  H.  Bridgham.  late  of  East 
Providence,  deceased,  and  for  in- 
structions to  the  complainant,  as 
executor  of  said  will.  Said  cause,  be- 
ing ready  for  hearing  for  final  de- 
cree, has  been,  in  accordance  with 
the  statute,  certiiied  by  the  superior 
court  of  this  court  for  determina- 
tion. 
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Said  will  was  executed  April  28, 
1906.  The  testator  died  July  29, 
1916.  Said  will  was  duly  admitted 
to  probate  in  the  town  of  East  Provi- 
dence. By. the  first  article  of  the 
will  the  testator  provides  for  the 
place  of  his  burial;  by  the  second 
and  third  articles  the  testator 
makes  two  pecuniary  legacies;  the 
fourth  article  contains  the  provi- 
sion as  to  which  construction  is 
sought  and  direction  is  requested  by 
the  complainant;  and  in  l^e  fifth 
and  concluding  article  the  testator 
appoints  the  complainant  executor 
of  the  will  and  revokes  all  other  and 
former  wills  by  him  made.  Said 
fourth  article  is  as  follows: 

"Article  fourth.  All  the  rest,  resi- 
due, and  remainder  of  my  estate  of 
every  whatsoever,  real,  personal, 
and  mixed,  I  give,  devise,  and  be- 
queath to  the  Rhode  Island  Hospital 
Trust  Company,  in  trust,  neverthe- 
less, to  collect  and  receive  the  rents 
and  profits,  interest  and  income 
thereof,  and  to  pay  over  and  apply 
the  same  to  the  use  of  my  wife, 
Honorine  6.  Bridgham,  during  and 
for  the  term  of  her  natural  life,  and 
upon  her  death,  I  give,  devise,  and 
bequeath  all  such  rest,  residue,  and 
remainder  of  my  estate,  in  fee  sim- 
ple, absolutely  and  forever,  to  my 
brother,  Joseph  Bridgham,  and  his 
issue. 

"This  disposition  of  my  residuary 
estate  to  my  brother  Joseph  Bridg- 
ham and  his  issue  is  made  because 
my  brother  Samuel  W.  Bridgham 
has  an  ample  estate  of  his  own.'' 

By  the  allegations  of  the  bill, 
which  are  admitted  by  the  respond- 
ents, it  appears  that  the  testator's 
wife,  Honorine  G.  Bridgham,  and 
the  testator's  brother,  Joseph  Bridg- 
ham, died  during  the  testator's  life- 
time, and  that  "all  of  the  property 
which  is  the  subject-matter  of  this 
bill  is  personal  property,  and  is  ei- 
ther personal  property  of  which  said 
William  H.  Bridgham  was  possessed 
at  the  time  of  his  death,  or  the  pro- 
ceeds or  accumulations  of  such  per- 
sonal property,  and  that  none  of  said 
property  is  the  proceeds  of  real  es- 


tate of  which  the  said  William  H. 
Bridgham  died  seised." 

The  complainant  seeks  the  direc- 
tion of  the  court  "as  to  its  duties  as 
executor  under  the  circumstances 
set  forth,  and  particularly  as  to 
which  and  how  many  of  the  respond- 
ents are  entitled  to  share  in  the  dis- 
tribution of  the  residue  of  said  estate 
under  the  provisions  of  said  fourth 
article,  and  as  to  in  what  propor- 
tions such  respondents  are  entitled 
to  share  such  residue."  The  re- 
spondents are  Samuel  W.  Bridgham, 
Ida  F.  Bridgham,  and  Eliza  H.  Ap- 
pleton,  children  of  Joseph  Bridgham, 
Frances  M.  Bridgham,  Samuel  W. 
Bridgham,  Jr.,  and  Jesse  C.  F. 
Bridgham,  grandchildren  of  Joseph 
Bridgham  and  children  of  the 
respondent  Samuel  W.  Bridg- 
ham. These  three  children  and 
three  grandchildren  constitute  all 
of  the  descendants  of  Joseph 
Bridgham.  They  were  all  alive  at 
the  time  of  the  execution  of  said 
will  except  the  last-named  grand- 
child, Jesse  C.  F.  Bridgham,  who 
was  bom  May  4,  1908,  eight  years 
before  the  death  Of  the  testator.  All 
of  said  children  are  of  full  age. 
Said  grandchildren  are  minors,  and 
are  represented  before  ns  by  a 
guardian  ad  litem. 

The  three  respondents  first 
named,  the  children  of  Joseph 
Bridgham,  in  their  answer  and  be- 
fore us,  qjaimed  that  they  are  ex- 
clusively entitled  to  one  tJhird  each 
of  said  estate  in  the  distribution  of 
the  residue.  It  is  claimed  before  us 
by  the  guardian  ad  litem  in  behalf 
of  the  infant  respondents  that  each 
of  said  infant  respondents,  as  one 
of  the  issue  of  Joseph  Bridgham, 
living  at  the  time  of  the  death  of 
the  testator's  wife,  is  entitled  to 
either  one  sixth  or  one  seventh  of 
the  residuary  estate  to  be  distribute 
ed. 

The  portion  of  the  fourth  article 
with  reference  to  which  construction 
is  sought  is  that  in  which  the  testa- 
tor provides  for  the  disposition  of 
his  residuary  estate  after  the  death 
of  his  wife.  The  language  of  the 
provision  is  as  follows :  "And  upon 
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her  death,  I  give,  devise,  and  be- 
queath all  such  rest,  residue,  and  re- 
mainder of  my  estate,  in  fee  simple, 
absolutely  and  forever,  to  my  broth- 
er, Joseph  Bridgham,  and  his  issue." 

As  to  this  provision  the  adult  re- 
spondents, children  of  Joseph  Bridg- 
ham,  suggest  to  the  court  tiiree  pos- 
sible constructions,  either  of  which, 
if  adopted  by  us,  will  support  their 
claim  to  the  entire  residue  of  the 
estate.  These  claims  are:  First, 
that  said  provision  should  be  held  to 
oonstitate  a  devise  in  fee  simple  to 
Joseph  of  the  testator's  real  estate 
and  an  absolute  bequest  to  Joseph  of 
the  testator's  personal  estate,  and 
that  said  bequest  of  personalty  did 
not  lapse  by  reason  of  the  death  of 
Joseph  in  lifetime  of  the  testa- 
tor, but  took  effect  and  operated  as 
a  bequest  to  said  three  respondents 
in  accordance  with  tiie  provision  of 
chapter  254,  §  31,  Gen.  Laws  1909; 
second,  that  the  words,  "and  his  is- 
sue," may  be  construed  as  words  of 
limitation,  giving  to  Joseph  a  fee 
tail  in  the  testator's  real  estate  and 
an  absolute  gift  of  the  personal 
estate,  in  accordance  with  the  rule 
that  language,  which  in  a  devise  of 
realty  would  create  an  estate  tall, 
will,  if  the  property  be  personalty, 
give  an  absolute  estate ;  and,  third, 
if  the  word  "issue"  shall  be  regard- 
ed as  a  word  of  purchase,  and  not  of 
limitation.  It  should  be  construed  to 
mean  "children,"  and  not  descend- 
ants generally.  And  if  the  gift  to 
Joseph  and  hia  issue  should  be  held 
to  eonstitote  a  bequest  to  a  class,  of 
which  Joseph  was  one  member,  then 
said  children  would  take  the  whole 
of  said  residue  as  the  members  of 
such  class  surviving  at  the  time  of 
the  death  of  the  testator's  wife;  or, 
if  the  bequest  should  be  held  to  be  a 
sift  to  Joseph  and  his  issue  as  in- 
dividuals, then  each  of  said  children 
would  take  one  fourth  of  said  estate 
under  tiie  provisions  of  the  will,  and 
the  one-fourth  share  bequeathed  to 
Joseph  would  fall  to  said  children 
under  chapter  254.  §  81,  Gen.  Laws 
1909,  supra,  which  provides  that 
certain  legacies  shall  not  lapse.  And 
said  respondents  further  urge  that. 
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whether  the  word  "issue"  be  inter- 
preted as  meaning  "children,"  or  as 
meaning  "descendants."  said  adult 
respondents  should  take  by  right  of 
representation  to  the  exclusion  of 
the  other  respondents,  the  remoter 
issue  of  Joseph.  Said  respondents 
have  not  explicitly  formulated  all 
of  said  claims,  but  those  which  we 
have  named  appear  to  be  fairly  de- 
ducible  from  the  argument  and  brief 
of  their  counsel,  and  seem  to  us  to 
state  the  limit  and  extent  of  their 
contention  made  before  us.  We  will 
consider  these  claims  in  the  order  in 
which  we  have  stated  them. 

As  to  all  of  said  claims  the  adult 
respondents  urge  upon  us  the  gen- 
erally accepted  doctrine  that  "it  ia 
the  duty  of  a  court  in  construing  a 
will  to  bear  in  mind  wiii-».trw 
the   circumstances  tioii-»«im« 
under  which  it  was  *' 
made,  so  as  to  look  at  it,  as  far  as 
possible,  from  the  testator's  point 
of  view."  Boardman's  Petition,  16 
R.  I.  131,  13  Atl.  94. 

And  the  respondents  quote  in 
their  brief  the  first  portion  of  the 
following  language  of  this  court  in 
Peny  y.  Hunter,  2  R.  L  80:  "In 
ccmstruing  a  will,  we  admit  the  rule 
that  the  court  are  to  put  themselves 
in  the  situation  of  the  testator  with 
reference  to  the  property  and  the 
relative  claims  of  his  family,  the 
relations  subsisting  between  him 
and  them,  and  the  circumstances 
which  surroimded  him.  But  this 
rule  is  intended  to  aid  in  the  con- 
struction of  the  will,  where  the 
provisions  are  doubtful  or  may  ad- 
mit of  more  than  one  interpretation, 
but  not  to  control  the  plain  meaning 
of  the  language  of  the  will.  Where 
this  language  is  clear  and  explicit, 
it  must  prevail." 

The  only  infomation  which  we 
have  as  to  the  circumstances  sur- 
rounding the  testator  at  the  time  of 
making  said  will  is  that  afforded  by 
the  will  itself,  and  the  undisputed 
facts  alleged  in  the  bill  or  agreed  to 
by  the  parties.  From  those  sources 
it  appears  l^t  the  testator  married 
somewhat  late  in  life;  that  previous 
to  his  marriage  he  resided  at  the 
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Bridsfham  farm  in  East  Provi- 
dence, sharing  and  occupyinsr  with 
his  brother,  Samuel  W.  Bridgham, 
a  house  on  said  farm;  that  the  tea- 
tfttor's  brother  Joseph,  with  his 
family,  occupied  another  house  on 
said  farm;  that  the  respondent 
Samuel  W.  Bridgham,  son  of  Joseph, 
with  his  family,  also  occupied  a 
house  on  said  farm ;  that  these  resi- 
dences were  in  close  proximity  to 
each  ol^er;  that  said  testator  was  on 
terms  of  greatest  intimacy  with  his 
brother  Joseph  and  his  children, 
find  was  well  aware  of  the  existence 
of  the  infant  respondents,  Frances 
M.  Bridgham  and  Samuel  W.  Bridg- 
ham,  Jr.;  that  shortly  before  thie 
execution  of  said  will  the  testator 
married,  and  soon  after  its  execu- 
tion he  went  abroad  with  his  wife, 
and  did  not  thereafter  reside  on  said 
Bridgham  farm ;  that  the  respond- 
,  ent,  Ida  F.  Bridgham,  at  the  time  of 
the  making  of  said  will,  was  unmar- 
ried, and  is  now  unmarried;  that 
the  respondent,  Eliza  H.  Appleton, 
was  at  the  time  of  the  making  of 
the  will  unmarried,  and  is  now  mar- 
ried, but  without  issue;  that  the  in- 
fant respondent  Jesse  G.  F.  Bridg- 
ham was  bom  May  4,  1908,  after 
the  execution  of  said  will. 

If  by  reacson  of  ambiguity  in  the 
language  of  the  will  we  were  justi- 
fied in  seeking  intrinsic  aid  as  to  its 
construction,  we  would  find  nothing 
in  the  facts  recited  above  which 
would  throw  light  upon  the  inten- 
tion of  the  testator  with  regard  to 
the  provision  under  consideration. 

As  to  the  first  claim  of  the  adult 
respondents-  that  the  provision  in 
question  may  be  construed  as  a  de- 
vise in  fee  simple  to  Joseph  of  the 
testator's  entire  real  estate  and  an 
absolute  bequest  to  Joseph  of  all  the 
testator's  personal  estate,  these  re- 
spondents urge  that  such  intent  may 
be  found  in  an  examination  of  the 
whole  will  and  in  the  circumstances 
surrounding  the  testator.  We  have 
already  pointed  out  that  the  testa- 
tor's circumstances  fail  to  furnish 
the  basis  for  even  a  conjecture  as 
to  his  intention,  and  the  only  gen- 
eral intent  to  be  found  in  the  will 


is  the  wish  to  give  the  income  of  his 
residuary  estate  to  his  wife  during 
her  life,  and  upon  her  death  to  make 
an  absolute  gift  of  said  estate,  the 
meaning  of  which  latter  prDvision 
we  are  now  seeking  to  determine. 
These  respondents  further  urge  that 
the  concluding  sentence  of  the  fourth 
article  indicates  the  testator's  in- 
tention to  give  the  residue,  after  the 
death  of  his  wife,  to  Joseph  abso- 
lutely. The  apparent  purpose  of 
that  sentence  is  to  explain  the  tes- 
tator's reason  for  making  no  gift  to 
his  brother  Samuel,  and  its  language 
affords  no  assistance  in  the  deter- 
mination of  the  nature  of  the  gift 
to  Joseph,  unless  by  the  repetition 
of  the  words,  "and  his  issue,"  it 
should  be  regarded  as  famishing 
some  indication  that  those  words 
were  used  by  the  testator  as  words 
of  purchase  in  the  gift  "to  my 
brotiier,  Joseph  Bridgham,  and  his 
issue."  This  first  position  of  said 
respondents  requires  us  either  to 
ignore  the  words,  "and  his  issue,"  or 
to  treat  i^em  as  superadded  words 
of  limitation.  They  should  not  be 
disregarded.  They  must  be  taken 
either  as  words  of  purchase  or  as 
words  of  limitation.  The  testator 
has  specifically  made  an  absolute 
gift  in  fee  simple.  To  support  a 
claim  that  the  words,  "and  his  is- 
sue," are  used  merely  as  superadded 
words  of  limitation  after  the  devise 
in  fee  simple,  they  must  be  construed 
as  equivalent  to  Uie  expression,  "and 
his  heirs;"  but  the  word  "issue," 
used  in  a  will  as  a  word  of  limita- 
tion, is  not  equivalent  to  "heirs," 
but  to  "heirs  of  the  „  _ 
body,"   which   im-  '>«fl-moa-i«»e. 

port,  not  a  fee  simple,  but  a  fee  tail. 
Such  construction  would  lead  to  the 
ambiguity  of  a  gift  in  fee  simple  to 
be  held  in  fee  tail,  which  ambiguity 

is  avoided  if  said  wiii-i,«i.e.f 
words  are  treated  t»  imae- 
as  words  of  puiv 
chase.    In  a  bequest  of  personalty 
the  word  "issue"  is  more  readily 
construed  as  a  word  of  purchase 
than  it  is  in  a  devise  of  realty. 
"In  gifts  of  personalty  the  tend- 
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ency  seems  to  be  to  treat  'issue*  as  a 
word  of  purchase  rather  than  a  word 
of  limitation."  2  Jarman,  Wills, 
1930n(h). 

•The  construction  by  which  a  de- 
vise of  real  estate  to  A.  and  his  issue 
is  held  to  s:ive  A.  an  estate  tail  ef- 
fectuates the  intention  as  far  as  pos- 
sible, while  to  hold  that  a  bequest 
of  personal  proper- 
1SI^&£.  tyto  A.  andhisis- 
sue  gives  A.  an  ab- 
solute interest  defeats  the  intention, 
because  the  issue  takes  nothing." 
2  Jannan,  Wills,  1199. 

The  second  position  of  said  adult 
reqtondents  is  equally  untenable. 

The  rule  that  lan- 
^J'jjg^J'*"  sruage,  which  in  a 
devise  of  really 
would  create  an  estate  tail,  will,  £C 
the  property  be  personalty^  give  an 
absolute  estate,  although  not  always 
followed  by  the 
courts,  may  be  con-, 
sidered  as  a  general- 
ly accepted  rule  in  the  construction 
of  wiUs.  Such  rule  has  been  recog- 
nized \xy  this  court.  Bailey  v.  Haw- 
kins, 18  R.  L  573,  at  page  584,  27 
AtL  512,  29  AU.  65;  Hartwell  v. 
Tefft,  19  R.  I.  644,  34  L.R.A.  500, 
35  Atl.  882 ;  Re  Tillinghast,  25  R. 
L  338.  55  Atl.  879.  In  the  will  be- 
fore us  the  testator  has  in  terms 
coupled  a  disposition  of  both  real 
and  personal  estate,  although  at  the 
time  of  his  death  he  was  possessed 
of  personalty  only.  In  the  consid- 
eration of  this  suggestion  of  the 
adult  respondents,  it  is  necessary  to 
examine  the  language  devising  the 
realty  and  determine  if  it  would 
create  an  estate  tail ;  for  that  is  the 
condition  upon  which  depends  the  ap- 
plication of  the  rule  invoked.  The 
testator  in  terms  provides  for  the 
creation  of  an  estate  "in  fee  simple, 
absolutely  and  forever,"  This  lan- 
guage, considered  alone,  undoubted- 
ly created  a  fee-simple  estate.  Does 
the  addition  of  the  words,  "and  his 
issue,"  change  such  devise  to  a  fee 
tail?  It  is  a  fundamental  principle 
of  construction  that  an  estate  in  fee 


191 


199  Atl.  i-ff.) 

simple  is  not  to  be  cut  down  to  a 
lesser  estate  by  subsequent  ambigu- 
ous words,  unless 
the  will  shows  a  J^^^'^xt?^ 
clear  intention  in 
the  testator  to  do  so.  Briggs  v. 
Shaw,  9  Allen,  616;  Schmaunz  v. 
Goss,  132  Mass.  141.  The  word 
"issue"  is  in  its  nature  ambiguous. 
It  may  be  of  purchase  or  of  limita- 
tion, and  its  use  alone  would  be  in- 
sufficient to  reduce  the  explicitly  de- 
vised estate  in  fee  simple  to  an  es- 
tate tail.  The  effect  of  the  language 
of  the  devise  differs  materially  from 
that  of  a  devise  to  a  man  and  his 
heirs  followed  by  a  limitation  over 
in  case  of  his  dying  without  issue. 
The  latter  form  of  devise  is  the  sub- 
ject of  a  well-recognized  exception. 
In  such  a  devise  the  fee  simple,  ordi- 
narily created  by  a  devise  to  a  man 
"and  his  heirs,"  is  reduced  to  a  fee 
tail  by  implication,  "on  the  ground 
that  tiie  testator  has,  by  the  words 
introducing  the  limitation  over,  ex- 
plained himself  to  have  used  the 
word  'heirs'  in  the  preceding  devise 
in  the  qualified  and  restricted  sense 
of  heirs  of  the  body."  1  Jarman, 
Wills,  657.  The  basis  upon  which 
said  respondents  have  asked  for  the 
application  of  the  rule  does  not  ex- 
ist in  this  case,  as  the  language  ot 
the  devise  before  us  would  not  cre- 
ate an  estate  in  fee  tail  in  the  realty. 

We  are  of  the  opinion  that  there 
is  no  warrant  to  be  found  in  the  will 
for  disregarding  the  expression, 
"and  his  issue,"  or  for  treating  it 
as  embodying  words  of  limitation, 
which  either  create  an  absolute  gift 
to  Joseph  alone,  or  cut  down  the  de- 
vise of  a  fee  simple  to  a  fee  tail  and 
give  the  personalty 
absolutely  to  Joseph,  of  "SMkB^TT'* 
The  testator's  plain- 
ly expressed  intention  is  effected  by 
treating  such  expression  as  words  of 
purchase. 

We  now  reach  the  third  position 
of  the  adult  respondents,  which  in 
part  is  that  the  word  "ia.sue,"  if 
treated  as  a  word  of  purchase, 
should  be  interpreted  to  mean  "chil- 
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dren,"  and  not  descendants  general- 
ly.  In  urgins:  this 

rin^eT  as   a"  unquaUfied 

rule,  the  claim  is 
clearly  contrary  to  the  great  weight 
of  authority  in  this  country  and  in 
England.  Said  respondents  are  not 
supported  by  most  of  the  reported 
cases  which  are  cited  by  them  as 
authorities  upon  this  point.  When 
used  as  a  word  of  purchase,  "issue" 
is  not  a  term  of  exact  and  inflexible 
meaning.  By  the  context  it  may  ap- 
pear that  the  testator  used  it  in  the 
sense  of  "children,"  and  then  it 
must  be  so  interpreted,  but  unless 
that  is  apparent,  or  unless  its  mean- 
ing has  been  fixed  by  statute,  it  will 
be  interpreted  in  its  legal  sense  of 
"descendants."  Chancellor  Kent,  in 
his  Commentaries,  has  urged  that 
the  intention  of  a  testator  will  gen- 
erally be  effected  by  treating  the 
word  as  synonjrmous  with  "chil- 
dren," imless  a  contrary  intention 
appears  in  the  will.  And  this  view 
is  approved  by  Judge  Redfleld  in  2 
Redfield  on  the  Law  of  Wills,  p.  38. 
note  9;  but  courts  generally  have 
not  followed  these  text-writers.  It 
has  been  frequently  claimed,  and 
was  so  argued  before  us  by  these  re- 
spondents, that  "in  the  ordinary 
parlance  of  laymen  it  means  chil- 
dren, and  only  children."  It  is  by 
no  means  clear  that  this  contention 
as  to  the  i>opular  meaning  of  the 
term  "issue"  is  justified.  Lord 
Loughborough,  in  Freeman  v.  Pars- 
ley, 8  Ves.  Jr.  421,  30  Eng.  Reprint, 
1086,  said :  "In  the  common  use  of 
language,  as  well  as  the  application 
of  the  word  'issue'  in  wills  and  set- 
tlements, it  means  all  indefinitely." 

And  in  Soper  v.  Brown,  136  N. 
Y.  244,  32  Am.  St.  Rep.  731,  32  N. 
E.  768,  the  court,  in  speaking  of 
what  was  the  popular  meaning  of 
the  word,  said :  "It  is  very  unusual, 
I  think,  for  a  parent  to  speak  of  his 
children  as  his  issue,  either  during 
life  or  in  a  testamentary  instrument. 
When  one  speaks  of  the  'issue'  of  a 
person  deceased,  I  think  in  most 
cases  he  would  intend  his  descend- 
ants in  every  degree.  In  popular 
language,  if  one  speaks  of  the  issue 


of  a  marriage,  he  pi-obably  means 
the  children  of  the  marriage.  The 
collocation  of  the  words  'issue*  and 
'marriage*  makes  this,  in  the  case 
supposed,  the  natural  meaning." 

This  view  as  to  the  popular  mean- 
ing of  the  word  is  embodied  in  the 
Massachuetts  statute.  Revised  Laws 
of  Massachusetts  1902,  chap.  8,  S  B. 
The  Massachusetts  court  states  that 
the  legal  meaning  of  the  word  ia  also 
its  popular  meaning  in  that  com- 
monwealth. Jackson  v.  Jackson, 
153  Mass.  374,  11  L.R.A.  305,  25 
Am.  St.  Rep.  643,  26  N.  E.  1112. 
This  court,- in  a  very  carefully  con- 
sidered opinion  in  Pearce  v.  Rick- 
ard,  18  R.  I.  142,  19  L.R.A.  472,  49 
Am.  St.  Rep.  755,  26  Atl.  38,  ap- 
proved the  doctrine  "that  the  word 
'issue/  unconfined  by  any  indica- 
tion of  intention,  includes  aJI  de- 
scendants, and  that  intention  is  re- 
quired for  the  purpose  of  limiting 
the  sense  of  that  word,  restraining  it 
to  children  only."  It  appears  to  us 
that  that  is  the  interpretation  of  the 
word  established  by  our  decisions 
and  amply  supported  by  the  weight 
of  authority.  In  the  case  of  Pearce 
V.  Rickard,  supra,  the  court  was 
considering  a  bequest  td  a  trustee 
for  the  benefit  of  one  R,,  with  direc- 
tion that  at  the  time  of  the  decease 
of  R.  said  trustee  should  pay,  trans- 
fer, and  deliver  over  the  said  trust 
property  then  remaining  to  ttie  law- 
ful issue  of  said  B.  then  alive.  The 
court  in  that  case  carried  the  in- 
terpretation of  the  word  "issue"  to 
what  may  be  termed  its  logical  re- 
sult, and  directed  that  upon  the 
death  of  R.  the  trust  fund  should  be 
distributed  per  capita  among  the  de- 
scendants of  R.  then  living,  grand- 
children taking  equal  shares  with 
children,  and  the  children  of  living 
children  taking  in  competition  with 
their  parents.  The  court  found 
nothing  in  the  gift  to  issue  in  any 
way  substitutional  in  its  nature,  or 
as  indicating  that  issue  were  to  tske 
in  a  representative  or  quasi  repre- 
sentative way,  and  probably  felt 
constrained  to  reach  its  conclusion 
upon  the  matter  of  distribution  as 
the  result  of  its  general  determina- 
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tion  tiiat  "issue,"  in  the  provision 
before  it.  meant  descendants  gen- 
erally, and  not  immediate  descend- 
ants or  children.  In  Freeman  v. 
Parsley,  supra,  the  court  had  under 
consideration  a  gift  to  be  divided  be- 
tween the  lawful  issue  of  R.,  share 
and  share  alike.  The  court  held 
that  the  descendants  of  R.  living  at 
the  time  of  her  death  took  per  cap- 
itsL  and  not  per  stirpes. 

In  that  case  Loi^  Loughborough 
said:  "I  very  strongly  suspect  that 
in  applying  that  to  tills  will  I  am 
not  acting  according  to  the  inten- 
tion, but  I  do  not  know  what  enables 
me  to  control  it.  If  a  medium  could 
be  found  between  a  total  exclusion 
of  the  grandchildren,  and  the  ad- 
mission of  them  to  share  with  the 
parents,  the  nearest  objects  of  the 
testator,  that  would  be  nearer  the  in- 
tention, as  by  letting  in  those  whose 
parents  were  deceased  to  take  the 
share  the  parents,  if  living,  would 
have  taken/' 

In  Canceller  v.  Cancellor,  2  Drew. 
&  S.  194,  62  Eng.  Reprint,  595,  the 
vice  chancellor  said:  "Now  it  is 
certainly  not  very  probable,  a  priori, 
that  a  testator  should  intend  that 
parents  and  children  and  grandchil- 
dren should  take  together  as  tenants 
in  common  per  capita;  and  the  court 
will  not  very  willingly  adopt  such  a 
construction," 

It  is  apparent  that  courts  general- 
ly have  had  a  strong  feeling  that,  in 
directing  the  distribution  per  capita 
of  a  gift  to  issue,  they  may  be  de- 
feating the  real  intention  of  the  tes- 
tator, when  such  distribution  will 
result  in  giving  to  issue  of  a  more 
remote  generation  an  equal  share 
with  those  of  a  nearer  generation; 
as,  for  instance,  permitting  grand- 
childrm  and  great  grandchildren  of 
deceased  and  living  children  to  re- 
ceive the  same  shares  individually 
as  the  living  children.  Hence  courts 
have  sought  for  and  have  followed 
very  slight  indications  of  an  inten- 
tion on  the  part  of  a  testator  to  use 
the  word  "issue"  as  an  expression  of 
representation ;  and  they  have  been 
governed  by  such  indications,  not 
only  in  the  devise  or  bequest  under 
5  A.L.R.— 13. 


consideration,  but  also  when  it  could 
only  be  inferred  from  the  language 
of  other  parts  of  the  will,  entlrdy 
disconnected  with  such  devise  or  be- 
quest. In  Dexter  v.  Inches,  147 
Mass.  324,  17  N.  E.  551,  the  court 
said :  "The  difficulty  which  was  felt 
by  Lord  Loughborough  in  Freeman 
V.  Parsley,  3  Ves.  Jr.  421.  30  Eng. 
Reprint,  1085,  in  fhiding  a  medium 
between  total  exclusion  of  grand- 
children and  the  admission  of  them 
to  share  with  their  parents,  does  not 
strike  us  as  insuperable,  supposing 
that  he  would  have  felt  it  in  such  a 
case  as  this.  Nor  do  we  think  that  a 
difficulty  in  stating  a  conclusion 
justifies  a  construction  which  the 
language  used,  as  well  as  the  proba- 
bilities, show  to  be  contrary  to  what 
the  testator  could  have  meant." 

And  l^e  court  in  that  case  also 
said:  "'Issue'  is  a  word  which 
lends  itself  very  easily  to  the  expres- 
sion of  representation." 

In  Jackson  v.  Jackson,  153  Mass. 
374,  11  L.R.A.  305,  25  Am.  St.  Rep. 
643,  26  N.  E.  1112,  the  bequest  un- 
der consideration  was  substantially 
as  follows:  The  sum  of  $10,000 
should  be  put  in  trust,  the  income 
thereof  paid  to  one  Susan  during 
her  life,  and  at  her  death  said  trust 
fund  should  be  paid  to  her  issue. 
Upon  her  death  said  Susan  left  four 
children  and  five  grandchildren,  the 
children  of  a  living  child.  There 
was  certain  ambiguous  language  in 
the  vrill  from  which  it  might  be 
found  that  the  testator  intended  the 
issue  of  Susan  to  take  by  right  of 
representation.  With  reference  to 
that  matter  the  court  said,  "But  we 
do  not  think  it  necessary  to  deter- 
mine this,"  and  then  passed  upon 
the  question  of  the  distribution  of 
said  trust  fund,  plainly  without  ref- 
erence to  such  ambiguous  language. 
The  court  said:  "The  tendency  of 
our  decisions  has  been  more  and 
more  to  construe  'issue,'  where  its 
meaning  is  unrestricted  by  the  con- 
text, as  including  all  lineal  descend- 
ants and  importing  representation, 
and  certainly,  when  the  issue  take 
as  of  a  particular  time  after  the 
death  of  the  testator,  and  only  the 
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issue  living  at  that  time  take,  the  is- 
sue of  deceased  issue  take  by  a 
sort  of  substitution  for  their  ances- 
tors." 

The  court  then  stated  the  follow- 
ing rule  of  general  application: 
**We  are  of  the  opinion  that,  when 
by  a  will  personal  property  is  given 
in  trust  to  pay  the  income  to  a  per- 
son during  life,  and  on  the  death  of 
such  person  to  pay  the  principal 
sum  to  his  issue  then  living,  it  is  to 
be  presumed  that  tiie  intention  was 
that  the  issue  should  include  all 
lineal  descendants,  and  that  they 
should  take  per  stirpes,  unless  from 
some  other  language  of  the  will  a 
contrary  intention  appears." 

After  an  extended  consideration 
of  the  question,  we  are  of  the  opin- 
ion that  in  circumstances  such  as 
are  presented  in  the  case  at  bar, 
and  such  as  were  before  ttie  court 
in  Jackson  t.  Jackson,  supra,  unless 
such  intention  appears,  a  distribu- 
tion among  descendants  per  capita 
will  be  contrary  to  the  intention  of 
the  testator,  and  that  in  such  case 
the   word  "issue" 

;S;iS5*.'5:«'?'  f^^^^i  ^  ^eid  to 

import  representa- 
tion. We  have  less  hesitation  in 
ttius  disregarding  the  authority  of 
Pearce  v.  Rickard,  18  R.  I.  142,  19 
L.R.A.  472,  49  Am.  St.  Rep.  755, 
26  Atl.  38,  in  this  particular,  because 
since  that  decision  the  general  as- 
sembly has  by  statute  changed  the 
mle  of  construction  laid  down  in 
that  case  with  reference  to  a  devise 
or  bequest  to  one  for  life,  and  there- 
after to  his  issue;  such  statutory 
provision  being  now  chapter  254,  § 
11,  Gen.  Laws  1909,  which  is  as  fol- 
lows: "Whenever  a  devise  or  be- 
quest is  made  to  one  for  life  and 
thereafter  to  his  issue,  in  any  will 
hereafter  made,  such  issue  shall  be 
construed  to  be  the  children  of  the 
life  tenant  living  at  his  decease,  and 
the  lineal  descendants  of  such  chil- 
dren as  may  have  then  deceased,  as 
tenants  in  common,  but  such  de- 
scendants of  any  dec^ksed  child  tak- 
ing equally  amongst  them  the  share 
only  which  their  deceased  parent, 
if  then  living,  would  have  taken." 


In  so  far  as  in  said  section  the 
word  "issue"  is  interpreted  to  mean 
"children!"  we  must  hold  that  it  does 
not  apply  to  the  bequest  now  before 
us,  as  that  is  not  one  f<v  life  with 
the  remainder  over 
to  the  issue  of  the  "•*"J"*?!rr 
nrst  taker,  and  the 
statute  changes  the  rule  of  the  com- 
mon law  merely  with  reference  to 
such  devises  and  bequests  as  are  ex- 
pressly named  in  said  section.'  It 
is  with  reference  to  the  construc- 
tion of  devises  and  bequests  to  issue 
after  a  life  estate  that  the  question 
of  the  manner  of  distribution  most 
frequently  arises,  and  as  to  such  be- 
quests the  statute  now  provides  for 
distribution  per  stirpes.  Hence  we 
feel  greater  freedom  in  changing 
the  rule  with  reference  to  the  distri- 
bution of  those  estates,  extremely 
few  in  number,  that  are  not  within 
the  scope  of  said  statutory  provi- 
sion, in  order  that  the  construction 
of  language  similar  to  that  now  un- 
der consideration  may  conform  to 
what  seems  to  us  is  the  intention  of 
the  testator,  indicated  by  the  use  of 
the  word  "issue"  without  qualifica- 
tion. 

Applying  the  conclusions  which 
we  have  reached  to  the  construction 
of  l^e  testamentary  gifts  under  con- 
sideration, we  say  that  the  testator's 
intention  was,  upon  the  death  of  his 
wife,  to  give  the  remainder  of  his 
estate  to  his  brother  Joseph,  and  all 
his  descendants  then  living.  Since 
both  the  testator's 
wife  and  his  broth- 
er  Joseph  prede- 
ceased the  testator,  the  gift  passed  to 
the  descendants  of  Joseph  living  at 
the  death  of  the  testator  per  stirpes, 
and  not  per  capita.  As  all  of  the 
first  generation  after  Joseph  sur- 
vived the  testator,  the  estate  will  be 
distributed  among  them  in  equal 
shares. 

The  complainant  executor  is  in- 
structed to  distribute  the  remainder 
of  said  estate  in  its  hands  among  the 
respondents,  Samuel  W.  Bridgham, 
Ida  F.  Bridgham,  and  Eliza  H.  Ap- 
pleton,  in  equal  shares.  The  parties 
may  present  to  the  court  on  April 
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(—  B.  I.  — , 
4, 1919,  a  form  of  decree  in  accord- 
ance with  this  opinion. 

A  motion  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  Was  handed  down  on  April 
8,1919: 

After  the  opinion  of  thie  court  in 
the  above-entitled  case,  the  infant 
respondents^  by  their  guardian  ad 
litOD,  by  leave  of  court,  have  filed 
their  motion  for  reargument.  Said 


195 


10S  Atl.  lis.) 

motion  makes  no  contention  favor- 
able to  l^ese  respondents  which  was 
not  fully  considered  by  the  court 
before  rendering  its  opinion.  The 
motion  for  reargument  is  denied. 

The  form  of  order  and  decree  pre- 
sented by  complainant  and  adult  re- 
spondents>  with  certain  additions, 
made  by  the  court,  is  approved. 
Said  order  and  decree,  as  amended, 
are  entered. 


ANNOTATION. 
MeMung  of  tarm  "iuoe"  vrbere  ined  m  a  word  of  pnrduMb 


Ab  shown  by  the  annotation  in  2 
AUt  ^0,  on  the  question  above  stat- 
ed, to  which  the  present  note  is 'sup- 
plementary, the  reported  case  (Rhode 
Island  Hospital  Trust  Co.  v.  Bridg- 
UAM,  ante,  186)  is  in  accord  with 
the  weight  of  authority  in  holding  that 
the  term  "issue,"  where  used  as  a 
mrd  of  purchase,  includes  descend- 
uitB  of  every  degree,  and  is  to  be  given 
Aat  meaKing  in  the  absence  of  an  ex- 
planatory context  showing  that  it  was 
Qsed  in  a  restricted  sense  as  meaning 
children  only.  But  in  departing  from 
the  rale  followed  in  the  earlier  case 
of  Pearce  v.  Rickard  (1893)  18  R.  I. 
142, 19  LJlJi.  472,  49  Am.  St.  Rep.  755, 
26  AU.  38,  and  adopting  instead  the 
Massachusetts  rule  that  the  word  "is- 
sae,"  where  Its  meaning  Is  unrestrict- 
ed by  the  context  will  be  construed  as 
importing  representation,  it  is  at  vari- 
ance with  the  courts  of  other  states 
(see  2  A.  L.  R.  pp.  963,  964),  others  of 
whom,  it  is  to  be  hoped,  will  also  give 
their  adherence  to  the  Massachusetts 
role. 

The  tendency  of  the  courts  to  break 
away  from  the  rule  that  under  a  gift 
to  'Mssne,"  where  the  word  "issue"  is 
without  any  terms  in  the  context  to 
qualify  its  meaning,  the  children  of 
the  ancestor  and  the  issue  of  such 
children,  although  the  parent  is  liv- 
int,  as  well  as  the  issue  of  deceased 
children,  take  in  equal  shares  per 
capita,  and  not  per  stirpes,  as  primary 
objects  of  the  disposition, — is  also  evi- 
denced by  Petry  v.  Petry  (1919)  186 
App.  Div.  738,  175  N.  Y.  Supp.  30,  in 
which  the  court,  although  feeling  it- 


self constrained  to  follow  such  rule, 
expressed  the  opinion  that  such  con- 
struction did  violence  to  the  intention 

of  the  testator.  The  court  said:  "Be- 
cause of  the  feeling  that  the  rule  that 
'issue'  means  all  descendants,  and 
that,  where  used  in  a  gift  by  will  or 
deed,  they  all  take  per  capita,  grand- 
children taking  equally  with  their  liv- 
ing parents,  does  not  efitectuate  the 
intention  of  the  testator,  the  courts 
of  this  state  have  seized  upon  very 
slight  indicia  of  a  stirpital  meanr 
ing,  and  held  the  rule  did  not  ap- 
ply* giving  effect  to  a  very  faint 
glimpse  of  such  intention.  Ferrer 
V.  Pyne  (1880)  81  N.  Y.  284;  Vin- 
cent V.  Newhouse  (1881)  83  N.  Y, 
518;  Palmer  v.  Horn  (1881)  84  N.  Y. 
619;  Drake  v.  Drake  (1892)  1S4  N.  Y. 
220,  17  L.R.A.  664,  82  N.  E.  114; 
Chwatal  v.  Schreiner  (1896)  148  N.  Y. 
683,  43  N.  E.  166;  New  York  L.  Ins.  & 
T.  Co.  V.  Viele  (1899)  161  N.  Y.  19,  76 
Am.  St  Rep.  238,  55  N.  E.  811;  Re 
Farmers'  Loan  &  T.  Co.  (1914)  213 
N.  Y.  168,  2  AX.R.  910,  107  N.  E.  340; 
Re  Union  Trust  Co.  (1915)  170  App.  ' 
Div.  176.  166  N.  Y.  Supp.  32.  In  fact, 
the  exceptions  to  the  rule  seem  to 
have  a  more  general  application  than 
the  rule.  Feeling  that  such  a  result 
argued  a  fallacious  rule,  I  have  care- 
fully read  many  English  cases  to  dis- 
cover the  origin  and  reason  for  the 
rule  as  declared  by  their  courts.  While 
I  have  not  found  these  reasons  dis- 
tinctly set  forth  in  any  opinion,  I  am 
of  opinion  that  those  reasons  may  be 
found  to  proceed  from  two  sources, 
and  when  I  have  ^plied  these  tests  to 
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the  various  cases  they  seem  to  afford 
a  substantial  basis  for  the  decision. 
First.  The  word  'issue,'  when  used  in 
a  conveyance  or  devise  of  real  estate, 
was  synonymous  with  'heirs  of  the 
body/  and  created  an  estate  in  tail. 
In  order  to  render  the  entail  effective, 
it  was  necessary  that  it  should  com- 
prehend all  the  descendants  in  the  line 
to  the  remotest  degree.  The  estate, 
however,  did  not  devolve  on  all  simul- 
taneously, but  successively.  While  it 
was  held  that  'issue'  prima  facie  was 
equivalent  to  'heirs  of  the  body,'  it 
was  more  easily  restricted  by  the  con- 
text, and  the  use  of  the  words  of  dis- 
tribution, as,  for  instance,  the  adding 
of  the  words,  'share  and  share  alike,' 
would  show  an  intention  not  to  entail 
the  estate  as  a  distribution  would  de- 
stroy the  entail.  Therefore,  the  rule 
was  stated  to  be  that  the  word  'issue,' 
unless  controlled  by  the  context,  em- 
braced descendants  of  every  degree 
whatsoever  existent.  See  2  Jarman, 
Wills,  411.  If  the  word  'issue*  was 
given  the  limited  meaning  of  'chil- 
dren.' then  the  children  would  take 
an  absolute  fee,  and  the  estate 
would  not  be  entailed.  So  far  as 
its  application  to  deeds  of  real 
estate  or  devises  is  concerned,  the 
comprehensive  meaning  which  would 
establish  an  entail  was  favored.  Sec- 
ond. A  bequest  to  the  issue  of  a  man 
was  a  bequest  to  a  class.  All  these 
persons  living  at  the  time  of  the  tak- 
ing effect  of  the  bequest,  who  were 
within  the  designated  class,  took 
equally.  If  the  word  'issue*  were  giv- 
en the  limited  meaning  of  'children,' 
then  all  the  children  living  at  that 
time  would  take  per  capita.  Children 
of  deceased  children,  not  being  in  the 
class,  would  take  nothing.  If,  how- 
ever, the  word  'issue'  was  given  the 
meaning  of  descendants  of  every  de- 
gree, then  all  that  were  within  the 
designation  of  the  class  would  share 
equally.  As  the  right  did  not  come 
through  the  parent,  but  because  the 
grandchild  was  an  original  object  of 
the  bequest,  because  of  its  being  one 
of  the  class  designated,  the  grand- 
children or  great  grandchildren  would 
take  per  capita,  and  without  regard 
to  stock.     This   explains  the  dif- 


ficulty which  confronted  Lord  Lough- 
borough in  Freeman  v.  Parsley  (1797) 
3  Ves.  Jr.  421,  30  Eng.  Reprint, 
1085,  of  which  Judge  Holmes  makes 
light  in  Dexter  v.  Inches  (1888) 
147  Mass.  326,  17  N.  E.  554,  statins 
that  the  'finding  of  a  medium  between 
total  exclusion  of  grandchildren  and 
the  admission  of  them  to  share  with 
their  parents  does  not  strike  uz  as  in- 
superable. .  .  .  Nor  do  we  think 
that  a  difficulty  in  stating  a  conclusion 
justifies  a  construction  which  the  lan- 
guage used,  as  well  as  the  probabili- 
ties, show  to  be  contrary  to  what  the 
testator  could  have  meant'  There 
was  no  such  difficulty  under  the  laws 
of  Massachusetts,  nor  is  there  any 
such  difficulty  under  the  laws  of  New 
York.  But  there  was  an  insurmount- 
able difficulty  under  the  laws  of  Eng- 
land, as  they  then  existed.  In  the 
opinion  in  Freeman  v.  Parley  (Eng.) 
supra.  Lord  Loughborough  said : 
*When  you  put  the  question,  whether 
he  meant  all  these  grandchildren 
should  take  with  their  parents,  I  think 
he  would  say  he  did  not;  yet  if  he  was 
asked  the  other  way,  if  it  should  go  to 
the  survivor  while  there  was  a  de- 
scendant, I  am  equally  sure  he  would 
not  have  given  it  to  the  survivor.' 
This  was  the  alternative,  and  he  gave 
that  construction  which  would  allow 
the  grandchildren,  being  children  of 
a  deceased  child,  to  take,  rather  than 
that  which  would  disinherit  them. 
These  two  rules,  one  of  which  has  ref- 
erence to  the  word  'issue,'  in  a  devise, 
where  it  would  create  an  estate  in  tail, 
and  where  the  same  word,  when  used 
in  a  bequest,  would  confer  absolute 
ownership  in  all  living  descendants, 
explains  the  comment  of  Lord  Thur- 
low  in  Knight  v.  Ellis  (1789)  2  Bro. 
Ch.  570,  29  Eng.  Reprint,  312;  for  he 
said  in  the  case  of  real  estate  A  would 
take  for  the  purpose  of  transmitting 
the  property  through  him  to  his  issue, 
and  he  was  therefore  considered  as 
taking  an  estate  tail,  which  would 
descend  to  his  issue.  An  estate  in 
chattels  is  not  transmissible  to  his  is- 
sue in  the  same  manner  as  real  estate, 
nor  capable  of  any  kind  of  descent, 
and  therefore  an  estate  in  chattels  so 
given,  from  the  necessity  of  the  thins:. 
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gives  the  whole  interest  to  the  first 
taker.  Our  courts  have  adopted  these 
rales  for  the  construction  of  instru- 
ments of  gift  where  the  word  'issue' 
is  used,  although  the  reason  that 
caused  the  English  courts  to  adopt 
them  does  not  obtain  in  the  laws  of 
this  state.  Estates  tail  were  favored 
b;  the  English  law.  They  were  abol- 
ished In  this  state.  Under  our  Statute 
of  Descent  and  Distribution,  if  there 
are  lineal  descendants  of  equal  degree 
of  consanguinity  of  the  intestate,  the 
real  estate  descends  to  them  in  equal 
parts;  that  is,  per  capita.  If  any  of 
the  descendants  be  living,  and  any  be 
dead  leaving  issue  living,  so  that  tiiere 
are  lineal  descendants  in  nneqnal 
degrees,  'each  living  descendant  shall 
inherit  such  share  as  would  have  de- 
scended to  him,  had  all  the  descend- 
ants in  the  same  degree  of  consanguin- 
i^,  who  shall  have  died  leaving  issue, 
been  living;  and  so  that  issue  of  the 
descendants  who  shall  have  died  shall 
respectively  take  the  share  their  an- 
cestors would  have  received,'  that  is, 
per  stirpes  (Decedent  Estate  Law,  §§ 
82,  83),  while  in  the  distribution  of 
the  personal  estate  the  same  rules  ap- 
ply to  the  distribution  among  lineal 
descendants  (§  98,  subd.  1).  The  chil- 
dren of  an  ancestor  and  the  grand- 
children, being  children  of  a  deceased 
child,  do  take  under  our  law.  The 
Statutes  of  Descent  and  Distribution 
both  recognize  the  right  of  descendants 
of  unequal  degrees  to  take  per  stirpes. 
It  is  not  necessary  to  allow  the  living 
children  of  living  parents  to  take,  in 
order  that  living  children  of  deceased 
parents  may  not  be  disinherited. 
Therefore,  the  reason  for  the  rule  hav- 
ing ceased,  or  rather  not  having  ex- 
isted in  this  state  since  17S2,  when  our 
first  Statute  of  Descent  (Laws  1782, 
chap.  2;  Laws  1786,  chap.  12)  and  of 
Distribution  (Laws  1788,  chap.  12) 
was  enacted,  the  rule  should  be  abro- 
gated. *The  law  favors  that  construc- 
tion of  a  will  which  will  make  a  dis- 
tribution as  nearly  conformed  to  the 
general  rule  of  inheritance  as  the  lan- 
guage will  permit.*  Rivenett  v.  Bour- 
qain  (1884)  53  Mich.  14, 18  N.  W.  539. 
In  niy  opinion  such  a  construction  is 
jast,  and  more  likely  to  conform  to  the 


intention  of  the  testator,  unless  there 
is  some  expression  in  the  will .  that 
would  show  a  contrary  intent.  The 
Statutes  of  Descent  and  Distribution 
were  drawn  with  the  experience  of 
generations  as  a  guide,  and  represent 
the  fairest  and  most  equitable  distri- 
bution of  the  property  of  a  decedent 
that  those  skilled  in  the  law  have  been 
able  to  devise.  Those  who  drafted  our 
statutes  had  a  deep  knowledge  of  the 
English  statutes  and  decisions  of 
courts  bearing  upon  the  subject.  The 
statutes  that  they  drew  were  intended 
to  and  did  prevent  many  of  the  defects 
and  vices  of  the  English  system  of 
land  tenure  and  intestate  succession 
from  becoming  a  part  of  our  law.  We 
have  continued  a  definition  of  the 
word  'issue'  which  the  courts  of  Eng- 
land adopted  with  reluctance,  and  only 
because  their  laws  would  not  permit 
an  avenue  of  escape,  without  doing 
substantial  injustice,  when  a  defini- 
tion according  to  our  own  laws  of  de- 
scent and  distribution  would  have  fur- 
nished the  very  avenue  of  escape  that 
the  English  judges  sought,  but  could 
not  find,  iu  their  law.  For  these  rea- 
sons, if  I  were  not  con^lled  by  the 
decisions  of  the  court  of  appeals,  I 
would  construe  the  word  Issue,'  when 
not  controlled  by  the  contut  of  the 
will,  to  mean  lineal  descendants  cap- 
able of  inheriting  or  succeeding  to  the 
property  under  our  Decedent  Estate 
Law,  and  that  the  issue  take  in  the 
manner  therein  provided;  when  of 
equal  degree,  per  capita;  when  of  un- 
equal degree,  the  remoter  degree  take 
by  representation  the  share  that  would 
have  fallen  to  their  ancestor  in  the 
other  class,  if  living;  within  each 
class  the  distribution  inter  sese  to  be 
per  capita." 

Although  the  conclusion  of  the 
learned  court  in  the  foregoing  case 
that  the  so-called  English  rule  is  not 
calculated  to  effectuate  the  probable 
intention  of  the  testator  is  sound,  it 
is  submitted  that  the  court  is  in  error 
in  attributing  the  English  rule  to  the 
reasons  which  it  has  stated.  The  rea- 
son why  the  word  "issue"  was  deemed 
to  include  descendants  of  every  de- 
gree, unless  controlled  by  the  context, 
was  not  that  an  entail  might  be  creat- 
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ed,  since  such  a  result  would  follow 
only  where  the  word  was  used  as  a 
word  of  limitation,  and  not  of  pur- 
chase, while  the  question  whether  it 
ia  to  be  taken  as  meaning  "children" 
or  descendants  generally  rests  on  the 
premise  that  it  is  used  as  a  word  of 
purchase,  and  not  of  limitation  (see 
note  in  2  A.L.R.  at  page  930).  The 
real  reason  for  the  English  rule  is  that 
as  between  a  construction  which 
would  admit  more  remote  descendants 
to  take  equally  with  less  remote  and 
children  to  take  in  competition  with 
their  parents,  and  a  construction 
which  would  admit  only  living  chil- 
dren and  exclude  the  issue  of  a  de- 
ceased child,  the  former  was  deemed 
the  lesser  evil.  And  the  reason  why 
the  English  courts  felt  confined  to 
these  alternatives  is  that  they  did  not 
feel  at  liberty  to  read  into  the  will  the 
words,  "per  stirpes,"  without  any  basis 
other  than  pure  conjecture. 

In  Petry  v.  Petry  (1919)  186  App. 
Div.  738,  175  N.  Y.  Supp.  30,  supra,  it 
was  held  that  there  was  nothing  in  the 
context  of  a  will  by  which  a  testator 
bequeathed  a  share  of  his  estate  "un- 


to the  issue  of  my  deceased  brother 
John"  to  take  the  case  out  of  the  es- 
tablished rule  that,  under  a  gift  to 
"issue,"  where  the  word  is  used  with- 
out any  terms  in  the  context  to  quali- 
fy its  meaning,  the  children  of  the  an- 
cestor and  the  issue  of  such  children, 
although  the  parent  is  living,  as  well 
as  the  issue  of  deceased  children,  take 
in  equal  shares  per  capita,  and  not 
per  stirpes,  as  primary  objects  of  the 
disposition, — especially  as  it  appeared 
in  another  part  of  the  will  that  when 
the  testator  intended  to  make  a  gift 
to  the  children  of  a  brother  he  said  so 
in  terms. 

Another  decision  bearing  upon 
the  question,  reported  since  the  com- 
pilation of  the  note  above  referred 
to,  is  Ernst  v.  Rivers  (1919  —  Mass. 
— ,  123  N.  E.  93,  in  which  it  is  said 
that  where  a  gift  is  made  to  members 
of  a  class  described  as  "heirs"  or  "is- 
sue," grandchildren  and  their  decend- 
ants  will  not  be  allowed  to  compete 
with  their  parents  unless  such  was 
the  intention  of  the  testator. 

E.  S.  0. 


MORGAN  COUNTY 

V. 

MARTHA  GOANS,  Flff.  in  Certiorari. 
TenneawoB  Supreme  Court  —  October  27 ^  1017. 
(188  Tenn.  381,  198  S.  W.  69.) 

Highways  —  alteration  of  grade  —  obstniction  of  branch  —  UablHty. 

1.  One  owning  land  on  a  branch  road  may  recover  damages  for  the  al- 
teration of  the  grade  of  a  highway  so  as  to  cut  off  access  to  it  by  means 
of  that  branch. 

{Seenote  on  this  question  beginning  on  page  200.] 

—  prescriptive  use  — 'right  of  pub-  continued  use  of  a  highway  by  twenty 
lie.  years'  adverse  user, 

2.  The  public  may  secure  a-  right  to       [See  13  R.  C.  L.  33.} 


Certiorabi  to  the  Court  of  Civil  Appeals  to  review  a  judgment  revere* 
ing  a  judgment  of  the  Criminal  and  Law  Court  for  Morgan  County  (Hicks, 
J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  al- 
leged wrongful  obstruction  of  a  right  of  way.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  W.  Y.  Boswell  for  plaintiff  in 
certiorari. 

Mr.  J.  W.  Ston^  for  defendant  in 
certiorari : 

For  n^liffent  Injury  to  realty,  re- 
sulttnsr  from  a  cause  susceptible  of 
remedy  or  removal,  the  owner  is  en- 
titled to  recover  of  the  person  whose 
nesUflrence  caused  the  injury  only  such 
damaares  as  had  actually  accrued  on 
account  of  the  impaired  use  of  the 
property  at  the  commencement  of  the 
suit;  and  for  continuance  or  recur- 
rence of  injury  from  same  cause  he 
must  seek  relief  by  successive  actions. 

Nashville  v.  Comar,  88  Tenn.  415,  7 
LR.A.  466,  12  S.  W.  1027;  Doss  v.  Bil- 
lin^ton,  98  Tenn.  378,  39  S.  W.  717; 
Chattanooga  v.  DowUnff,  101  Tenn. 
346.  47  S.  W.  700;  Harmon  v.  Louis- 
ville, N.  0.  &  T.  R.  Co.  87  Tenn.  6K  H 
S.  W.  703. 

A  county  is  not  liable  for  the  negli- 
gence of  its  officers. 

White's  Creek  Turnp.  Co.  v.  David- 
ftoD  County,  14  Lea,  73 ;  Cooley,  Const. 
Lim.  4th  ed.  802;  Wood  v.  Tipton  Coun- 
ty, 7  Baxt.  112, 32  Am.  Rep.  561 ;  McAn- 
drem  Hamilton  County,  105  Tenn. 
400,  58  S.  W.  483;  Hamilton  County  y< 
Rape^  101  Tenn.  222.  47  S.  W.  416. 

It  was  absolutely  necessary,  before 
Mrs.  Goans  could  recover,  for  her  to 
show  that  she  had  acquired  an  ease- 
ment in  this  particular  roadway  over 
the  land  of  Fred  Duncan,  and  which 
was  cut  off  and  destroyed  by  the  cut 
irtien  the  pike  was  constructed,  and 
that  she  lutd  acquired  this  easment 
either  by  purchase  or  by  prescription. 

HcKinney  v.  Duncan,  121  Tenn.  268, 
118  S.  W.  688;  Sannders  t.  Simpson, 
97  Tenn.  886,  87  S.  W.  196;  2  Washbw 
Real  Prop.  842;  Bowman  v.  Wlckliffe, 
16  B.  Hon.  84;  14  Cyc  1165,  §  <D) ; 
Davis  T.  Brigham,  29  Me.  403;  Day  v. 
Allender,  22  Ud.  629;  Dodge  v.  Stacy, 
39  Vt  666;  Thomas  v.  Marshfield,  13 
Pick  240;  Quincy  v.  Jones,  76  IH  231, 
20  Am.  Rep.  248;  19  Am.  &  Eng.  Enc. 
Law,  17, 18;  Kilbum  Adams,  7  Met. 
33. 39  Am.  Dec  754;  Jackson  v.  State 
6  GoMw.  686. 

Mr.  h.  Riseden  also  for  defendant 
in  certiorari. 

Lansden,  J.,  delivered  the  opinion 
of  tlie  court: 

This  suit  was  brought  by  Mrs. 
Goana  in  the  criminal  and  law  court 
of  Morgan  county  to  recover  dam- 
ages for  the  obstruction  of  a  right 
of  way.  The  circuit  judge,  sitting 
without  the  intervention  of  a  jury. 


awarded  her  $90  damages.  From 
this  judgment  the  county  appealed 
to  the  court  of  civil  appe^,  in 
which  court  the  judgment  was  re- 
versed and  the  suit  dismissed.  The 
case  is  before  us  upon  writs  of 
certiorari.  The  facts  are  these : 

Mrs.  Goans  is  the  owner  of  a 
small  tract  of  land  abutting  on  a 
road  whi<^  leads  from  the  main 
Wartburg  road  through  the  lands 
of  Duncan  to  her  place.  She  has  no 
other  means  of  access  to  the  main 
turnpike  road  than  this  way.  There 
is  evidence  to  show  that  the  road 
leading  by  the  premises  of  Mrs.- 
Goans  has  been  in  existence  more 
than  twenty  years.  Ctoe  witness 
says  that  he  has  known  the  road 
since  1884,  and  the  public  generally 
has  traveled  it  continuously  since 
that  time  as  a  matter  of  right.  The 
road  has  not  been  worked  by  the 
county,  so  far  as  the  evidence  dis- 
closes. When  trees  would  fall  across 
the  road,  they  would  not  be  re- 
moved, but  travelers  along  the  road 
would  tfo  around  the  trees  and  then 
back  into  the  old  way.  It  was 
traveled  by  foot,  horse,  and  vehicle 
travelers.  There  has  been  continu- 
ously a  plainly  marked  road  leading 
from  the  main  Wartburg  road 
through  the  premises  of  Duncan  by 
the  premises  of  Mrs.  Goans.  The  ob- 
struction complained  of  is  th^t  the 
county,  in  building  a  turnpike,  re- 
duced the  grade  of  the  main  Wart- 
burg road  where  the  road  in 
question  comes  into  it,  so  as  to 
completely  obstruct  the  latter  road. 
There  is  an  embankment  at  the 
point  of  confluence  8  or  10  feet  high. 
The  court  of  appeals  was  of  opin- 
ion that  the  evidence  did  not  estab- 
lish a  prescriptive  right  of  the  pub- 
lic to  the  road,  it  holding  that  the 
public  used  the  road  by  the  permis- 
sion of  the  landowner.  However, 
the  circuit  judge  held  to  the  con- 
trary, and  there  is  evidence  to  sup- 
port his  findings. 

Twenty  years'  adverse  user  will 

establish  a  right  of  Hi(ri»w«T»- 
way  either  in  the  procnptive 
public  or  in  private 
persons.   Louisville  &  N.  R.  Co.  v. 
Hays,  11  Lea,  882,  47  Am.  Rep. 
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291 ;  Ferrell  v.  Ferrell,  1  Basct.  329, 
and  cases  cited. 

Therefore  the  question  arisinsr  is 
whether  Mrs.  Goans,  not  abutting 
upon  the  main  Wartburg  road,  has 
such  a  right  therein  as  to  recover 
damages  for  the  obstruction  of  her 
way  to  this  road. 
-^'^il^^mtrlL   We  are  of  opinion 

investigation  of  the 
cases  shows  that  the  authorities  are 
in  hopeless  conflict.  It  is  not  pos- 
sible to  reconcile  them  or  to  extract 
from  tiiem  any  harmonious  reason- 
ing upon  which  a  general  rule  could 
be  founded.  The  great  weight  of 
authority  is  to  the  effect  that  a 
member  of  the  general  public,  show- 
ing special  damages,  can  recover 
for  an  obstruction  of  a  public  road. 
Mrs.  Goans  has  suffered  special 
damages  within  the  meaning  of  the 
authorities.  As  stated,  the  point  at 
which  the  obstructed  road  enters 
the  main  Wartburg  road  has  been 
reduced  in  grade  until  there  ia  an 
embankment  8  or  10  feet  high.  AU 
of  the  evidence  is  to  the  effect  that 
this  embankment  destroys  her  in- 
gress and  egress  to  and  from  the 
main  Wartburg  road.  Since  the 
embankment  has  been  made,  Dun- 
can has  constructed  a  bridge  across 
the  main  Wartburg  road,  but  Mrs. 
Goans  has  no  right  to  use  the  bridge. 
Duncan  has  permitted  her  to  do  so ; 


but  this,  of  course,  does  not  meet 
her  situation,  because  the  permis- 
sion granted  could  be  withdrawn  at 
any  time.  The  easement  which 
she  acquired  in  the  road  leading 
from  her  premises  to  the  main 
Wartburg  road  is  appurtenant  to 
her  land  and  is  a  vested  right. 
Any  substantial  interference  with 
this  right  is  a  special  injury  to  her 
property  for  which  she  can  main- 
tain an  action  for  damages.  No 
question  is  made  on  the  measure  of 
damages  fixed  in  ttie  court  below. 
We  will  not  review  the  cases,  but 
content  ourselves  with  citing  a  few 
of  them.  Many  more  can  be  found. 
Sholin  V.  Skamania  Boom  Co.  56 
Wash.  303,  28  L.R.A.(N.S.)  1063, 
105  Pac.  632;  Cushing-.Wetmore  Co. 
V.  Gray,  152  Cal.  118,  125  Am.  St. 
Rep.  47,  92  Pac.  70;  Fossion  v. 
Landry,  123  Ind.  136,  24  N.  £.  96; 
Miller  v.  Schenck,  78  Iowa,  372,  4S 
N.  W.  225;  Husband  v.  Cotton, 
L.R.A.  1917A,  1150,  and  notes  there 
cited  (171  Ky.  177, 188  S.  W.  880). 

It  results  that  the  judgment  of 
the  Court  of  Civil  Appeals  is  re- 
versed, and  that  the  circuit  judge  is 
affirmed. 

Petition  for  rehearing  denied 
February  16,  1918,  with  the  direc- 
tion that  the  case  was  not  one  of  re- 
curring damages,  but  that  the  sum 
allowed  in  this  case  covered  the 
entire  injury. 


ANNOTATION. 

Right  ol  one  wfaote  access  by  means  of  a  right  of  vray  or  branch  road  to  a 
higbwny  is  mtarfered  widi  by  an  obstruction  in  tbe  latte. 


The  circumstances  under  which  a 
recovery  for  obstruction  in  a  highway 
has  been  sought  vary  widely,  from  the 
case  of  an  abutting  owner  whose  ac- 
cess to  his  property  is  cut  off,  to  the 
case  of  a  traveler  on  the  highway 
whose  only  injury  is  in  being  com- 
pelled to  take  a  more  circuitous  route. 
13  R.  C.  L.  p.  224.  §S  190  et  seq.  No 
other  case  has  been  found  in  which  a 
recovery  was  sought  under  circum- 
stances such  as  existed  in  the  reported 
case  (Morgan  County  v.  Goans,  ante, 
198).    Various  tests  have  been  an- 


nounced by  the  courts  to  determine 
the  right  of  an  individual  to  recover 
for  obstructions  in  a  highway.  One 
general  test  is  that  he  must  have  suf- 
fered a  special  injury.  13  R.  C.  L.  p. 
227,  §  192.  In  case  of  a  landowner 
seeking  to  recover,  the  distance  of  his 
property  from  the  obstruction,  and  the 
effect  upon  access  to  his  property, 
have  been  considered.  13  R.  C.  L.  p. 
231,  §  195.  No  general  rule  can  be 
stated  that  will  determine  all  cases. 

W.  A.  E. 
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BENJAMIN  BOND 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY,  Plflf.  in  Err. 

W««t  VirgtMia  Supreme  Court  of  appeals— September  17,  1018. 
(82  W.  Va.  667,  96  S.  E.  932.) 

NeffHgence  —  imputing. 

1.  Where  one  undertakes  to  rescue  another  from  danger,  ttie  antecedent 
nes^igence  of  the  person  rescued  is  not  imputable  to  the  person  effecting 
the  rescue. 

[Sm  note  on  t&ta  question  hegvnmng  on  page  20&.] 


—rescue  —  right. 

2.  The  right  of  a  person  to  rescue 
another  from  danger  of  any  kind, 
though  voluntarily  exercised,  is  as  per- 
fect and  complete  aa  any  other  personal 
ri^t,  and  the  fact  that  the  danger 
springs  from  a  negligent  act  of  a  third 
parson  does  not  in  any  way  affect  or 
impair  the  right  of  reseue^  or  the  moral 
obligation  to  exercise  it. 

Rescue  —  duty* 

3.  Such  right  and  obligation  are 
analogous  to  those  of  preventim  of 
crime  and  protection  of  others  from 
criminal  injury. 

Negligence  —  error  of  judgment. 

4.  As  the  right  is  usually  exercised 
on  occasions  of  emergency,  the  actor 
ordinarily  finds  it  necessary  to  deter- 
mine his  course  of  conduct  without 
time  or  opportunity  for  deliberation 
and  niature  consideration  as  to  the 
danger  to  himself  attending  bis  effort, 
wherefore  the  law  does  not  hold  him 
responsible  for  a  mere  error  o£  judg- 
ment. 

[See  20  E.  C.  L.  134,  135.] 
Proximate  cause  —  injury  in  rescue. 

6.  The  proximate  cause  of  an  injury 
inflicted  in  the  effectuation  of  a  rescue, 
hf  means  of  the  negligence  causing  the 
danger  and  necessitating  the  rescue,  is 
the  negligent  act  causing  both  the  dan- 
ger and  the  injury. 

Damages  —  mental  suffering. 

6.  An  injury  severe  enough  to  cause 
pais,  require  professional  treatment, 
and  infiict  disabilliy  to  perform  labor 
for  a  wed£  or  two  justifies  the  giving 
of  instructions  authorizing  an  allow- 
ance for  mental  suffering  in  the  assess- 
ment of  damages. 

[See  8  R.  C.  L.  513.]  

Headnotes  IS  by  Poffbnbabger,  P. 


Trial  —  instruction  —  refnsaL 

7.  An  instruction  stating  an  hypoth- 
esis having  no  basis  in  tiie  endence 
is  properly  refused. 

[See  14  R.  G.  L.  786.] 

Appeal  —  abstract  iBStruction  — '  er- 
ror. 

8.  Though  it  is  technically  erroneous 
to  give  an  instruction  embodying  ap- 
plicable law  in  abstract  form,  it  is  not 
reversible  error  nor  ground  for  a  new 
trial. 

[See  2  R.  C.  L.  266.] 
Evidence  —  negligence  —  failure  of 
railroad  company  to  maintain  look- 
out over,  track. 

9.  Failure  by  a  railroad  company  to 
maintain  an  adequate  lookout  over  the 
entire  track  when  running  a  train  into 
a  station  at  which  passengers  are  re- 
quired  to  cross  the  track  frcmi  the  sta- 
tion to  the  platform  where  they  are  to 
take  the  train  is  eridoice  <d  nei^- 
gence. 

Carrier  —  negligence  of  passenger  — 
crossing  track. 

10.  A  passenger,  wht^  after  purchas- 
ing a  ticket,  walks  leisurely  across  the 
track  to  the  platform  where  he  is  to 

take  the  train,  without  looking  to  see 
if  it  is  approaching,  although  it  is  due, 
is  negligent. 

[See  6  R.  C.  L.  40.] 

-~  effect  of  negligence  of  passenger. 

11.  The  negligence  of  a  passenger  in 
crossing  the  track  to  the  platform  from 
which  he  is  to  board  an  approaching 
train,  without  looking  to  see  where  Uie 
train  is,  does  not  absolve  the  railroad 
company  from  negligence  in  failing  to 
maintain  a  lookout  over  the  track. 
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Error  to  the  Circuit  Court  for  Doddridge  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  caused  by  defendant's  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Messrs.  W.  S.  Stuart,  H.  L.  Ham-  proof  of  negligence  and  alleged  er- 
mond,  and  McClintic,  Mathews,  &    rors  in  rulings  upon  instructions. 


Campbell,  for  plaintiff  in  error: 

In  Uie  absence  of  failure  to  aver  and 
prove  negligence  in  the  discharge  of 
some  duty  owed  by  the  defendant, 
either  to  the  plaintiff  Bond,  or  to  Doris 
Smith,  there  can  be  no  legal  liability 
against  it. 

'  Anderson  v.  Northern  R.  Go.  25  U. 
G.  C.  P.  301;  Blair  v.  Grand  Rapids  & 
I.  R.  Co.  60  Hich.  124,  26  N.  W.  855, 
16  Am.  Neg.  Gas.  146;  Atlanta  &  a 
Air-Line  R.  Go.  v.  Leach,  91  6a.  419, 
44  Am.  St.  Rep.  47,  17  S.  E.  619;  De- 
Mahy  v.  Morgan's  L  &  T.  R.  &  S.  S. 
Go.  46  La.  Ann.  1829, 14  So.  61 ;  Evans- 
ville  &  C.  R.  Go.  V.  Hiatt,  17  Ind.  102; 
■  Hiivchman  v.  Dry  Dock,  E.  B.  &  B.  R. 
Go.  46  App.  Div.  621,  6X  N.  Y.  Supp. 
304;  Gorbln  v.  Philadelphia,  195  Pa. 
461,  49  L.B.A.  715,  78  Am.  St  Rep. 
826,  46  Atl.  1070,  7  Am.  Neg.  Rep.  563. 
.  An  oiginett',  seeing  one  approaching 
a  railroad  track,  has  the  right  and  duty 
to  presume  that  he  will  stop  and  not 
step  in  front  of  the  train,  in  the  ab- 
sence of  something  to  indicate  helpless- 
ness or  inability  of  such  person. 

Chesapeake  &  0.  B.  Co.  v.  Hall,  109 
Va.  296,  63  S.  E.  1007;  Southern  R. 
Co.  V.  Daves,  108  Va.  878,  61  S.  E. 
748;  Riedel  v.  Wheeling  Traction  Co. 
68  W.  Va.  522,  16  L.R.A.(N.S.)  1123, 
61  S.  E.  821;  Deans  v.  Wilmington  & 
W.  R.  Co.  107  N.  G,  686.  22  Am.  St. 
Rep.  902,  12  S.  E.  77,  12  Am.  Neg. 
Gas.  401. 

Mr.  J.  Ranuwy  for  defendant  in  er- 
ror. 

Poffenbarger,  P..  delivered  the 
opinion  of  the  court: 

Whether  a  person,  injured  in 
rescuing  another  from  danger  oc- 
casioned by  the  negligence  of  the 
defendant,  is  precluded  from  right 
of  recovery  by  his  knowledge  of  the 
danger  incident  to  his  attempt  to 
effect  the  rescue,  is  an  inquiry 
raised  on  this  writ  of  error  to  a 
judgment  for  $500  in  favor  of  a  per- 
son bearing  such  relations  to  the  de- 
fendant and  a  third  party,  one 
Doris  Smith.  Other  grounds  re- 
lied upon  for  reversal  are  denial  of 


While  Doris  Smith  was  leisurely 
crossing  a  sidetrack  and  the  main 
track  of  the  defendant's  railroad  at 
its  West  Union  Station,  in  the  cus- 
tomary and  designed  method  of 
reaching  the  platform  from  which 
she  intended  to  board  one  of  its 
trains,  after  having  purchased  a 
ticket  entitling  her  to  carriage  on 
said  train,  the  station  and  platform 
being  on  opposite  sides  of  the 
tracks,  the  train  came  in  at  a  com- 
paratively low  rate  of  speed  and 
would  have  run  her  down  and  prob- 
ably killed  her,  but  for  the  assist- 
ance rendered  her  by  the  plaintiff, 
according  to  the  testimony  of  him- 
self and  other  witnesses.  He  says 
he  stepped  down  on  the  track, 
grabbed  her,  and  threw  her  toward 
the  platform,  and  was  then  struck 
by  the  pilot  beam  of  the  engine. 
Two  other  witnesses  agree  that  the 
engine  struck  him,  but  not  that  he 
stepped  off  of  the  platform.  They 
say  he  reached  from  the  platform 
and  caught  her.  Others  say  the  en- 
gine struck  the  girl  only  and 
knocked  her  against  him,  in  conse- 
quence of  which  he  fell  and  his 
knee  was  injured  by  contact  with  a 
clinker  in  the  cinder  platform.  The 
train  was  in  sight  when  the  girl 
started  across  the  tracks,  but  she 
seems  not  to  have  seen  or  heard  it. 
When  she  got  to  the  main  track  and, 
then  seeing  the  train,  quickened  her 

Eace,  it  was  within  6  or  8  feet  of 
er,  and  within  a  foot  or  two  of  her 
when  the  engineer  discovered  her 
and  the  plaintiff  grabbed  her.  The 
engineer  was  on  tbe  right-hand  side 
of  his  engine,  keeping  a  lookout; 
but  the  girl  was  approaching  from 
the  left-hand  side  and  beyond  his 
view,  partly  because  of  a  slight 
curve  in  the  track.  He  had  his  en- 
gine under  reasonable  control  and 
stopped  it  by  means  of  the  emer- 
gency brake  within  a  short  dis- 
tance, he  says  about  its  length,  but 
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other  witnesses 

more  than  that.  He  did  not  dis- 
cover her  until  the  engine  was  al- 
most upon  her.  There  was  no 
evidence  of  a  lookout  on  the  other 
side  by  the  fireman,  and  neither  he 
nor  Miss  Smith  testified  in  the  case. 
Hie  train  could  have  been  seen 
from  a  distance  of  640  feet  from 
the  point  at  which  she  crossed  the 
space  between  the  tracks^  about  250 
feet  from  the  waiting  room  of  the 
station,  and  about  160  feet  from 
the  platform. 

FailQTC  to  maintain  an  adequate 
BvMeaee-.  lookout  ^  coYerinflT 
B«KiivcB««—  entire  track, 

I^^mwx't*  while  running  into 
uiMtain  look,  the  station,  under 
«to«rtr«k.  circumstances 
shown,  was  evidence  of  negligence. 
McGnire  v.  Norfolk  &  W.  B.  CJo.  70 
W.  Va.  638,  74  S.  E.  869;  Sctaoon- 
over  V.  Baltimore  &  0.  R.  Co.  69  W. 
Va.  660,  LJLA.1917F,  1,  78  S.  E. 
266,  Ann.  Cas.  1913B,  964.  This 
rule  seems  to  be  general,  and  it  is 
especially  applicable  here,  in  view 
of  the  necessity  for  the  crossing  of 
the  tracks  by  passengers,  to  obtain 
access  to  the  can  mmi  the  plat- 
form, known  to  the  servants  uid 
employees  of  the  defendant  com- 
pany. If  such  a  lookout  had  been 
maintained,  the  perilous  situation 
of  Miss  Smith  would  have  been  dis- 
covered in  ample  time  to  have  pre- 
vented danger  to  her,  by  stopping 
or  checking  the  train.  For  some 
reason,  she  had  evidently  failed  to 
observe  it  until  it  was  almost  upon 
her*  Of  course,  she 
~^S^  was  gmlty  of  negli- 
l«.K«>-enM.i»s  gence.    She  should 

have  seen  the  train 
and  hurried'  across,  or  abstained 
from  crossing;  but  this  fact  does 
-»*eet  of  *****  absolve  the  de- 

iiicc-«e  of         fendant  from  liabil- 

ity  for  its  subse- 
quent negligence.  Schoonover  v. 
Baltimore  &  O.  R.  Co.  supra ;  Riedel 
V.  Wheeling  Traction  Co.  63  W.  Va. 
522, 16  L.R.A.(N.S.)  1123,  61  S.  E. 
821.  There  was  evidence  of  its  last 
chance  to  prevent  injury,  amply 
sufficient  to  warrant  submission  to 
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say  several  feet    the  jury  of  the  issue  as  to  its  exist- 


ence. 

As  to  the  relation  between  the 
ne^igent  act  and  the  person  in- 
jured, this  court  seems  to  have  ac- 
quiesced  in  the  weight  of  authority. 
A  person  injured  in  effecting  the 
rescue  of  another  from  danger  oc- 
casioned by  the  negligence  of  a  third 
party  is  not  precluded  from  right  of 
recovery,  on  the  ground  of  his  own 
immunity  from  danger,  or  his  vol- 
untary incurrence  of  risk.  IE  his 
intervention  was  not  a  rash  or 
dearly  imprudent  act,  under  the 
circumfitances,  he  may  recover. 
Walters  v.  Appalachian  Power  Co. 
75  W.  Va.  676,  684,  84  S.  E.  617, 18 
N.  C.  C.  A-  99;  Schwartz  v.  ShuU, 
45  W.  Va.  405,  414,  31  S.  E.  914, 
6  Am.  Neg.  Rep.  496.  An  over- 
whelming weight  of  authority  de- 
nies that  voluntary  incurrence  of 
risk  in  effecting  a  rei^ue  from  dan- 
ger occasioned  by  negligence 
amounts  to  contributor;^  negli- 
gence, unless  the  act  of  interven- 
tion was  performed 
under  sudi  circum-  222!5SfSh# 
stances  as  would 
make  it  rash  or  reckless  in  the  esti- 
mation of  ordinarily  prudent  per- 
sons. Eckert  v.  Long  Island  B.  Co. 

48  N.  Y.  602,  3  Am.  Rep.  721;  Pey- 
ton V.  Texas  &  P.  R.  Co.  41  La.  Ann. 
861, 17  Am.  St.  Rep.  430,  6  So.  690 ; 
Donahoe  v.  Wabash,  St.  L.  &  F.  R. 
Co.  83  Mo.  660,  63  Am.  Rep.  694; 
Corbin  v.  Philadelphia,  195  Pa.  461, 

49  L.B-A.  715,  78  Am.  St.  Rep.  825, 
45  AU.  1070,  7  Am.  Neg.  Rep.  563; 
Schroeder  v.  Chicago  &  A.  B.  Co. 
108  Mo.  322,  18  L.B.A.  827,  18 
S.  W.  1094;  Pennsylvania  Co.  v. 
Langendorf,  48  Ohio  St.  316,  13 
L.B.A.  190,  29  Am.  St.  Rep.  653,  28 
N.  E.  172;  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  V.  Lynch,  69  Ohio  St.  123, 63 
L.R.A.  504,  100  Am.  St.  Rep.  658, 
68  N.  E.  703, 16  Am.  Neg.  Rep.  169 ; 
Louisville  &  N.  R.  Co.  v.  Orr,  121 
Ala.  489,  26  So.  35 ;  Maryland  Steel 
Co.  V.  Marney,  88  Md.  482, 42  L.R.A. 
842,  71  Am.  St.  Bep.  441, 42  Atl.60; 
Connell  v.  Prescott,  20  Ont.  App. 
Rep.  49 ;  Condiff  v.  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  45  Kan.  266,  25  Pac. 
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562;  Central  R.  Co.  v.  Crosby,  74 
Ga.  737,  58  Am.  Rep.  463 ;  Spooner 
V.  Delaware,  L.  &  W.  R.  Co.  115  N. 
Y,  22, 21  N.  E.  696 ;  Gibney  v.  State, 
137  N.  Y.  1,  19  L.R.A.  365,  33  Am. 
St.  Rep.  690,  33  N.  E.  142;  Linne- 
han  V.  Sampson,  126  Mass.  506,  30 
Am.  Rep.  692,  1  Am.  Neg.  Gas.  17 ; 
West  Chicago  Street  R.  Co.  v.  Lider- 
man,  187  ni.  463,  52  L.R.A.  655,  79 
Am.  St.  Rep.  226,  58  N.  E.  367; 
Wright  V.  Atlantic  Coast  Line  R. 
Co.  110  Va.  670,  25  L.R.A.(N.S.) 
972,  66  S.  E.  848,  19  Ann.  Cas.  439; 
Adamson  v.  Norfolk  &  P.  Traction 
Go.  Ill  Va.  556,  69  S.  E.  1055; 
Southern  R.  Go.  v.  Baptist,  114  Va. 
723,  77  S.  E.  477;  Perpich  v.  Lee- 
tonia  Min.  Co.  118  Minn.  508,  137 
N.  W.  12;  Shearm.  &  Redf.  Neg.  § 
86b;  Elliott,  Railroads,  §  1265h: 
Thomp.  Neg.  §§  138,  198,  199,  1780, 
&  1831.  These  authorities  further 
hold  that  contributory  negligence 
on  the  part  of  the  person  rescued 
does  not  preclude  right  of  recovery 
on  the  part  of  the  rescuer.  If,  how- 
ever, the  latter  has  himself  brought 
about  the  danger  to  the  person 
rescued,  or  the  negligence  of  such 
person  is  imputable  to  him,  he  can- 
not recover.  Atlantic  &  C.  Air  Line 
R.  Go.  V.  Leach,  91  Ga.  419,  44  Am. 
St.  Rep.  47,  17  S.  E.  619 ;  West  Chi- 
cago Street  R.  Go.  v.  Liderman,  187 
lU.  463,  52  L.R.A.  655,  79  Am.  St. 
Rep.  226,  58  N.  E.  367;  De  Mahy  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Go.  46 
La.  Ann.  1329, 14  So.  61. 

There  are  a  few  decisions,  and 
some  judicial  expressions  in  dis- 
senting opinions,  to  the  contrary. 
Anderson  v.  Northern  R.  Co.  25  U. 
C.  G.  P.  801 ;  Blair  v.  Grand  Rapids 
&  I.  R.  Go.  60  Mich.  124,  26  N.  W. 
855, 16  Am.  Neg.  Cas.  146;  Mitchell, 
J.,  in  Corbin  v.  Philadelphia,  195 
Pa.  461,  49  L.R.A.  715,  78  Am.  St. 
Rep.  825,  7  Am.  Neg.  Cas.  563.  45 
Atl.  1070.  They  deny  any  basis  for 
the  rule  in  legal  principle  or  logic. 
If  there  is  any  ripfht  of  interven- 
tion, under  circumstances  malrlncrit 
possible  without  danger  on  the  part 
of  the  rescuer,  such  right  is  certain- 
ly not  denied  or  destroyed  by  con- 
ditions that  would  not  preclude  the 


exercise  of  other  rights.  The  right 
of  one  person  to  render  another  as- 
sistance, when  the  latter  is  in  dan- 
ger from  any  cause,  under  condi- 
tions rendering  it  safe  to  do  so,  is  as 
clear  as  his  right  to  perform  any 
other  lawful  act.  Voluntarinera 
does  not  vitiate  or  impair  it,  nor  de- 
tract from  it  in  any  sense.  That 
quality  is  inherent  in  most  of  our 
acts.  We  walk  abroad  for.  mere 
exercise,  often  unnecessary,  or  to 
gratify  idle  curiosity,  as  we  have 
clear  right  to  do,  and,  if  injured  by 
somebody's  negligence  in  tiie  exer- 
cise of  such  rights,  we  may  recover. 
There  is  a  moral  obligation,  as  well 
as  legal  right,  to  effect  rescues  from 
all  sorts  of  danger,  when  it  is  prac- 
ticable to  do  so.  That  the  danger  ia 
occasioned  by  a  negligent  act  does 
not  affect  either  the  obligation  or 
the  right.  Hence  it  cannot  logically 
affect  the  consequences  of  wrong- 
ful injury  in  the  exercise  thereof. 

In  almost  every  instance  of 
rescue,  there  is  an  emergency  call- 
ing for  quick  determination  of  the 
course  of  action,  and  leaving  prac- 
tically no  time  for  deliberation. 
When  this  happens  in  the  exercise 
of  other  rights,  tiie  law  makes  due 
allowance  for  it,  and  does  not  hold 
the  injured  party 
responsible  for  his  ^J^l'  *"*«" 
error  of  judgment 
as  to  his  course  of  conduct.  Wash- 
ington v.  Baltimore  &  0,  R,  Co.  17 
W.  Va.  190;  Haney  v.  Pittsburgh, 
G.  C.  &  St.  L.  R.  Co.  38  W.  Va.  570, 
18  S.  E.  748;  Woodell  v.  West  Vir- 
ginia Improv.  Go.  38  W.  Va.  23,  17 
S.  E.  386;  Dimmey  v.  Wheeling  & 
E;  G.  R.  Go.  27  W.  Va.  32,  55  Am. 
Rep.  292,  7  Am.  Neg.  Cas.  Ill; 
Bojrg:ess  v.  Chesapeake  &  0.  R.  Co. 
37  W.  Va.  297,  23  L.R.A.  777,  16  S. 
E.  525,  7  Am.  Neg.  Cas.  134;  Nor- 
mile  V.  Wheeling  Traction  Co.  57 
W.  Va.  132,  68  L.R.A.  901,  49  S.  E. 
1030;  Warth  v.  County  Ct.  71  W. 
Va.  184,  76  S.  E.  420;  Roberts  v. 
Baltimore  &  0.  R.  Co.  72  W.  Va. 
370,  78  S.  E.  357.  The  lawful  right 
of  rescue  necessarily  falls  within 
the  same  principle.  A  person  exer- 
cising it  is  generaUy  confronted  by 
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born  of  the  negli-    principle  as  well  as  the  weight  of 


— iMiuir  In 


En  emergency 

j?ence  of  the  defendant  in  the  ac- 
tion, and  suffers  injury  from  the 
same  cause.  Here, 
as  in  other  cases, 
allowance  is  made 
for  erroneous  judgment  under  cir- 
cumstances excluding  time  and 
opportunity  for  deliberation,  and 
recoveiy  permitted,  if  the  act  of  in- 
tervention was  not  rash  or  impru- 
dent. 

The  right  of  intervention  finds 
support  also  in  the  principle  of 
analogy.  Negligence  is  wrongful, 
but  not  necessarily  nor  ordinarily 
erinunal;  but  wrong  and  crime 
bear  a  dose  relation  in  principle. 
Any  citizen  has  a  perfect  legal  right 
to  interpose  for  pre- 
vention of  the  com- 
mission of  crime,  and  protection  of 
otb^  threatened  with  criminal  in- 
jury. It  is  his  duty  to  prevent  the 
perpetration  of  a  felony,  and  his 
killing  of  the  felon,  as  a  necessary 
means  of  doing  so,  when  it  cannot 
otherwise  be  prevented,  is  justifi- 
able. He  may  also  justifiably  take 
life  in  the  protection  of  another 
from  death  or  serious  bodily  injury, 
under  the  law  of  self-defense.  If  a 
person,  intending  to  kill  his  per- 
sonal enemy,  mistakenly  attack  his 
friend,  he  is  guilty  of  assault  with 
intent  to  kill.  McGehee  v.  State,  62 
Miss.  772,  52  Am.  Rep.  209 ;  State 
v.  Briggs,  58  W.  Va.  291.  52  S.  E. 
218.  In  ne^igence,  the  intent  is 
immaterial,  but  the  element  of  civil 
wrong  is  present  in  it  as  wetl  as  in 
crime,  and  the  actor  is  responsible 
for  his  wrongful  acts  resulting  in 
injury.  If  criminally  responsible 
for  injuries  intended  for  one  per- 
son and  falling  upon  another,  why 
may  a  man  not  be  consistently  held 
liable  civilly  for  a  wrongful  act 
^eh  threatened  one  person  but  ac- 
toally  fell  upon  another,  though  the 
act  be  merely  negligent  and  void  of 
intent  to  inflict  injury?  Right  of 
action  for  an  injury  suffered  in  ef- 
feetmg  a  rescue  from  danger  oc- 
casioned by  negligence,  when  the 
act  of  intervention  was  not  reckless, 
seems  to  have  solid  support  in  legal 


authority. 

Plaintiff's  instruction  No.  3,  tell- 
ing the  jury  the  negligence  of  Doris 
Smith  was  not  imputable  to  the 
plaintiff,   is    fully  .  ,. 
sustained    by    the  ?m»"S^!*~ 
conclusion  just  stat- 
ed, and  the  court  properly  overruled 
the  objection  to  it  and  gave  it. 

Two  other  instructions  given 
were  excepted  to  because  tiiey  au- 
thorized inclusion  of  comx)ens9tion 
for  mental  suffering  in  the  assess- 
ment of  the  damages.  Plaintiff's 
injuries  were  not  serious.  One  of 
his  knees  was  sprained  and  bruised, 
and  he  was  disabled  for  a  week  or 
two.  Such  an  injury  may  have 
carried  a  degree  of  pain  and  men- 
tal suffering.  The  instructions  left 
it  to  the  jury^  to  say  whether  it  did 
or  not,  and,  if  any,  Dam*««»- 
to  determine  the  de-  neatax  na**- 
gree  thereof.  There 
was  some  evidence  of  it,  and  that 
justified  the  giving  of  the  instruc- 
tions, i 
Plaintiff's  instruction  No.  2  was 
objected  to  because  it  was  abstract 
in  form,  and  imposed  duty  upon  the 
defendant  toward  passengers,  in 
the  absence  of  an  allegation  thatthe 
plaintiff  was  a  passenger*  It  is 
technically  erroneous  to  give  an  in- 
struction in  the  abstract,  but  not 
cause  for  reversal, 

,  '  Appeal— «i>- 

if     the     law     pro-  alract  lB«tra^ 

pounded  by  it  is 
applicable  to  the  case.  Parker  v.' 
National  Mut.  Bldg.  &  L.  Asso.  56 
W.  Va.  134,  46  S.  E.  811.  The  ref- 
erence to  passengers  in  the  instruc- 
tion was  justified  by  the  allegation 
that  Doris  Smith  and  others  pres- 
ent were  passengers,  and  that  the 
negligence  consisted  of  want  of  care 
in  the  running  of  the  train  to  the 
passenger  station.  The  nature  of 
the  place  and  the  character  of  the 
peoide  generally  assembled  there 
imposed  the  omitted  duty,  and  the 
plaintiff,  whether  a  passenger  or 
not,  was  within  its  protection;  it 
being  general  in  its  nature  and  not 
dependent  upon  a  peculiar  personal 
relation  of  the  injured  party. 
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Defendant's  instruction  No.  5  was 
properly  refused  for  lack  of  evi- 
dence to  sustain  the  theory  it  pro- 
pounded. It  is  an 
^.firSSlS**-  admitted  fact  that 
Doris  Smith  was 
not  seen  by  anybody  on  the  engine 
until  it  was  almost  upon  her.  Rel- 
ative duties  dependent  upon  a  dif- 


ferent state  of  facts  were  not 
involved  for  that  reason.  As  the  en- 
gineer did  not  know  she  was  on  the 
track,  he  could  not  have  been 
deemed  to  have  assumed  that  she 
would  get  off. 

For  the  reasons  stated,  the  judg- 
ment will  be  affirmed. 


ANNOTATION. 

fmpntability  to  rescoer  of  antecedent  negligeiioe  of  reicned  penon. 


It  is  generally  conceded  that  a  per- 
son who  imperils  himself  in  order  to 
rescue  a  person  who  is  in  dansrer  of 
being  injured  or  killed  through  the 
negligence  of  another  person  may  re- 
cover  damages  from  the  negligent  per- 
son for  injuries  received  while  effect- 
ing such  rescue.  See  20  R.  C.  L.  title, 
"Negligence,"  §  108. 

By  the  weight  of  authority,  in  case 
of  an  injury  in  attempting  to  rescue 
another,  the  antecedent  negligence  of 
the  person  rescued  is  not  imputable  to 
the  rescuer.  Pierce  v.  United  Gas  & 
E.  Co.  (1911)  161  CaL  176,  118  Pac 
700;  Walters  v.  Denver  Consol.  Elec- 
tric Light  Co.  (1898)  12  Colo.  App. 
145,  64  Pac.  960,  5  Am.  Neg.  Rep.  6; 
Norris  v.  Atlantic  Coast  Line  R.  Co. 

(1910)  152  N.  C.  505,  27  L.R.A,(N.S.) 
1069,  67  S.  E.  1017;  Pittsburg,  C.  C.  & 
St  L.  R.  Co.  V.  Lynch  (1903)  69  Ohio 
St  123,  63  L.R.A.  504,  100  Am.  St  Rep. 
658,  68  N.  E.  70S,  15  Am.  Neg.  Rep. 
'l69.  And  see  the  reported  case  (BONO 
V.  BAi/riUOKE  ft  0.  R.  Co.  ante,  201). 
Compare  Scates  v.  Rapid  Transit  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  171  S.  W. 
603. 

In  Pierce  v.  United  Gas  &  E.  Co. 

(1911)  161  Cal.  176,  118  Pac.  700,  it 
appeared  that  several  children  were 
playing  with  a  loose  guy  wire,  when 
one  of  them  happened  to  bring  the  guy 
wire  into  contact  with  a  power  wire, 
the  insulation  of  which  had  become 
defective  or  disintegrated,  and  thereby 
received  a  shock.  One  of  the  boys,  on 
being  dared,  drew  the  guy  wire  taut 
against  the  power  wire,  and  was  in- 
stantly killed.  One  of  his  younjyer 
brothers,  on  seeing  his  predicament. 


went  to  his  rescue  and  was  also  killed. 
In  an  action  for  the  recovery  of  dam- 
ages for  the  death  of  the  children  by 
their  mother,  the  court  held  that  the 
mere  fact  that  the  negligence  of  the 
older  brother  contributed  to  his  death 
would  not  free  the  defendant  from  li- 
ability as  to  the  younger,  who  attempt- 
ed to  rescue  his  brother.  It  was  said: 
'^Whether  or  not  a  recovery  could  be 
had  on  account  of  Walter's  death, 
assuming  that  he  was  not  guilty  of  con- 
tributory negligence,  depends  entire- 
ly, we  think,  upon  the  question  wheth- 
er or  not  tiiere  was  any  negligence 
on  the  part  of  defendant  in  so  far  as 
Albert  was  concerned,  regardless  en- 
tirely of  whether  Albert  was  guilty 
of  contributory  negligence.  In  other 
words,  defendant  cannot  be  liable  for 
Walter's  death,  caused  by  his  effort  to 
save  Albert  from  injury,  however 
praiseworthy  that  effort  was,  unless 
Albert's  dangerous  condition  was  due, 
in  part  at  least,  to  defendant's  neg- 
ligence. Unless  defendant  was  guil- 
ty of  negligence  toward  Albert,  it 
could  not  be  liable  at  all  under  the 
undisputed  facts  of  this  case.  But  if 
it  was  guilty  of  negligence  toward  Al- 
bert in  maintaining  the  condition  of 
affairs  shown  by  the  evidence  in  this 
case,  then  the  mere  fact  that  Albert's 
negligence,  if  there  was  such  negli- 
gence on  his  part  contributed  to  his 
death,  would  not  free  defendant  from 
liability  as  to  Walter,  unless  Walter 
was  also  guilty  of  contributory  neg- 
ligence." 

In  Walters  v.  Denver  Consol.  Elec- 
tric Light  Co.  (1898)  12  Colo.  App. 
145.  54  Pac.  960,  5  Am.  Neg.  Rep.  6. 
it  appeared  that  a  child  endeavored  to 
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replace  an  electric  wire  underneath 
its  window,  when  it  received  an  elec- 
tric shock.  The  mother  rushed  to  the 
child's  rescue,  and  also  received  a 
shock.  The  court  impliedly  held  that 
the  negligence  of  the  child  could  not 
be  imputed  to  the  mother  in  attempt- 
ing  to  save  it,  saying:  "The  com- 
plaint of  Levina  £.  Walters,  after  set- 
ting forth  the  facts  upon  which 
negligence  was  charged  against  the  de- 
fendant, in  substantially  the  language 
of  Clifton  Wood  Walters's  complaint, 
averred  that  she  was  the  mother  of 
Clifton,  and  that,  upon  learning  that 
he  was  in  a  situation  of  danger,  she 
went  in  great  haste  to  his  assistance, 
seized  upon  him  to  remove  him  from 
the  wire,  and  received  a  charge  of 
electriei^,  which  passed  from  the 
wire  tiirough  the  body  of  Clifton  into 
her  body,  and  that  she  so  sustained 
the  injury  of  which  she  complained. 
What  we  have  heretofore  said  on  the 
BQbjeet  of  negligence,  and  on  the  sub- 
ject of  proiximftte  cause,  is  applicable 
here,  and  need  not  be  repeated,  bat 
on  the  question  whether  her  complaint 
shows  contributory  negligence  in  her 
ve  think  it  well  to  venture  a  few  ob- 
servations. It  is  in  voluntarily  taking 
hold  of  Clifton  while  he  was  still  in 
contact  with  the  wire  that  the  negli- 
gence is  said  to  have  consisted..  She 
Etated  in  her  complaint  that,  at  the 
time,  she  had  no  knowledge  that  her 
act  would  be  attended  by  any  danger 
to  herself,  but  the  allegation  is  unim- 
Twrtant,  and  might  as  well  have  been 
omitted.  The  instincts  of  a  mother, 
when  she  sees  her  child  in  distress, 
will  lead  her  to  rush  headlong  to  its 
rescue,  without  stopping  to  count  the 
cost,  or  measure  the  risk  which  she 
18  incurring;  and  to  say  that  an  act  to 
which  her  affection  irresistibly  im- 
pelled  her  should  be  charged  against 
her  as  something  impradent  and  un- 
necessary would  be  to  shock  a  sen- 
timent which  is  as  universal  as  man- 
kind. The  law  is  not  the  creature  of 
cold-blooded,  merciless  logic,  and  its 
inherent  justice  and  humanity  will 
never  for  a  moment  permit  the  act 
of  a  mother  in  saving  her  offspring, 
no  matter  how  desperate  it  may  have 
been,  to  be  imputed  to  her  negligence. 


or  at  any  time,  or  in  any  matter,  need 
to  her  detriment." 

In  Norris  v.  Atlantic  Coast  Line  R. 
Co.  (1910)  152  N.  C.  505,  27  L.R.A. 
(N.S.)  1069,  67  S.  E.  lOlT,  it  appeared 
that  the  plaintiff  and  another  were 
walking  at  night  along  a  railroad  track 
which  was  commonly  used  by  pedes- 
trians. The  plaintiff's  companion, 
being  tired,  sat  down  on  the  end  of 
a  tie.  Suddenly  the  plaintiff  became 
aware  of  the  approach  of  an  engine 
and  tender  running  backwards  at  a 
high  rate  of  speed,  only  a  short  dis- 
tance away.  In  an  effort  to  save  his 
companion,  who  seemed  nneonscious 
of  the  approadi  of  the  engine,  the 
plaintiff  tried  to  pnll  hhn  off  of  the 
track,  but  was  injured.  The  court 
held  that  the  contributory  negligence 
of  the  imperiled  person  should  not  be 
allowed  to  affect  the  question  of  the 
defendant's  liability  to  the  plaintiff. 
It  was  said:  '*When  the  life  of  a 
human  being  is  suddenly  subjected  to 
imminent  peril  through  another's  neg^ 
ligence,  either  a  comrade  or  a  by- 
stander may  attempt  to  save  it,  and 
his  conduct  is  not  subjected  to  the 
same  exacting  rules  which  obtain  un- 
der ordinary  conditions;  nor  should 
contributory  negligence  on  the  part  of 
the  imperiled  person  be  allowed,  as  a 
rule,  to  affect  the  question.  It  is  al- 
ways required  in  order  to  establish  re- 
sponsibility on  the  part  of  defendant, 
that  the  company  should  have  been  in 
fault,  but,  when  this  is  established,  the 
issue  is  then  between  the  claimant  and 
the  company;  and  when  one  sees  his 
fellow  man  in  such  peril,  he  is  not  re- 
quired to  pause  and  calculate  as  to 
court  decisions,  nor  recall  the  last 
Ftatute  as  to  the  burden  of  proof,  but 
he  is  allowed  to  follow  the  promptings 
of  a  generous  nature  and  extend  the 
help  which  the  occasion  requires;  and 
his  efforts  will  not  be  imputed  to  him 
for  wrong,  according  to  some  of  the 
decisions,  unless  his  conduct  is  rash 
to  the  degree  of  recklessness;  and  all 
of  them  hold  that  full  allowance  must 
be  made  for  the  emergency  presented." 

In  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Lynch  (1903)  69  Ohio  St.  123,  63 
L.B.A.  504,  100  Am.  St.  Rep.  668,  68  N. 
K.  708,  15  Am.  Neg.  Rep.  169,  it  ap*- 
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peared  that  the  plaintiff  was  a  watch- 
man at  one  of  the  defendant's  railroad 

crossings.  In  an  attempt  to  save  a 
woman  from  imminent  harm  from  a 
"kicked"  caboose,  the  watchman  re- 
ceived serious  injuries.  In  an  action 
to  recover  damages  for  his  injuries, 
the  court  held  th&t  the  plaintiff's  right 
of  recovery  was  not  affected  by  the 
contributorT'  negligence  on  the  part  of 
the  person  saved.  The  court  said; 
"With  respect  to  the  general  instruc- 
tions given  to  the  jury  upon  the  sub- 
jects of  negligence  and  the  measure 
of  recovery.  It  is  sufficient  to  say  that 
they  were  in  substantial  accordance 
with  the  familiar  cases.  But  regard- 
ing the  peculiar  circumstances  of  the 
case,  counsel  for  the  company  insist 
that  the  rescuer  could  not  recover  for 
the  injury  to  him  if  the  person  rescued 
was  in  peril  because  of  such  contribu- 
tory negligence  on  her  part  as  would 
have  prevented  a  recovery  by  her  if 
she  had  been  injured.  The  trial  judge 
was  not  requested  to  give  to  the  Juzy 
an  instruction  embracing  that  view  of 
the  law;  but  the  verdict  for  the  plain- 
tiff appears  to  have  been  returned 
without  regarding  the  evidence  tend- 
ing to  show  negligence  on  her  part, 
and  it  is  assumed  that  tiiis  was  in  ac- 
cordance with  the  instruction  given 
that  the  law  will  not  impute  negligence 
to  one  attempting  to  save  human  life, 
unless  the  attempt  is  made  under  such 
circumstances,  or  in  such  a  manner* 
as  to  constitute  rashness  or  reckless- 
ness. The  jury  had  been  told  in  an- 
other portion  of  the  charge  that  there 
was  no  presumption  of  negligence 
against  either  party,  and  they  perhaps 
understood  the  word  impute  to  be  used 
in  its  theological  sense,  and  the  in- 
struction to  signify  that  his  right  of 
action  was  not  affected  by  her  negli- 
gence. ...  If  the  view  now  urged 
by  counsel  is  considered  as  unaffected 
by  the  decided  cases,  it  must  be  re- 
jected because  of  the  Impracticability 
of  applying  it.  It  invokes  the  prin- 
ciple of  subrogation  as  the  test  of  the 
plaintiff's  right  to  recover.  If  that 
principle  should  be  adopted  to  de- 
termine his  right  to  recover,  for 
equal  reason  it  should  determine  the 
amount  of  his  recovery.   By  what 


.  process  could  it  be  ascertained  what 
the  extent  of  her  injury  would  have 
been  if  the  attempted  rescue  had 
failed?  The  view  presented  would 
lead  to  the  conclusion  that,  if  the  at- 
tempted rescue  had  failed  and  she  had 
been  injured  without  her  fault,  no 
right  of  action  would  have  accrued  to 
him,  because  such  right  would  have 
accrued  to  her.  The  insnrmountable 
difficulties  which  would  be  met  in  an 
attempt  to  apply  the  suggested  doc- 
trine, in  an  action  under  the  statute 
for  the  benefit  of  the  next  of  kin  when 
the  injuries  of  the  rescuer  prove  fatal, 
need  not  be  stated.  It  seems  clear  that 
the  law  will  not  admit  of  the  suggested 
refinement." 

But  in  Scates  v.  Rapid  Transit  R.  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  171  S.  W. 
503,  it  appeared  that  in  an  effort  to 
remove  a  companion,  who  was  intoxi- 
cated, from  the  car  tracks  on  which  he 
was  lying,  the  plaintiff  was  injured  by 
8  car.  The  court  held  that  the  intoxi- 
cated person's  dangerons  position  was 
brought  about  by  his  own  negligence. 
Therefore,  as  the  defendant  company 
was  not  responsible  for  his  injuries,  it 
was  not  responsible  for  the  injuries 
received  by  the  rescuer.  The  court 
said:  '^e  evidence  showing  tiiat  the 
question  of  discovered  peril  does  not 
arise  in  this  case,  and  the  evidence 
showing  conclusively  that  Wells  was 
guilty  of  contributory  negligence  in 
being  intoxicated  and  lying  on  the 
track,  the  question  arises:  Is  appel- 
lant chargeable  with  the  negligence  of 
Wells,  and  his  right  of  recovery  de- 
feated thereby?  When  Intoxication  is 
shown  to  exist  in  the  party  injured, 
which  is  the  cause  of  the  injury,  it,  as 
a  matter  of  law,  is  contributory  negli- 
gence and  defeats  a  recovery,  though 
the  agency  by  which  he  is  injured  is 
guilty  of  negligence.  San  Antonio 
Traction  Co.  v.  Kelleher  (1908)  48 
Tex.  Civ.  App.  421,  107  S.  W.  64. 
Wells's  dangerous  position  being 
brought  about  by  his  own  negligence* 
and  the  negligence  of  appeNee  being 
in  no  sense  responsible  therefor,  it 
follows  that  appellant's  right  of  recov- 
ery is  defeated.  As  we  understand  it, 
the  rule  is  that,  when  a  party  seeks  to 
rescue  another  from  a  perilous  poii- 
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tion,  who  h&s  negligently  placed  him- 
self in  sach  position  through  no  fault 
of  the  railroad,  and  the  party  attempt- 
ing the  rescue  is  injured,  no  liability 
on  the  part  of  the  railway  company 
exists,  and  he  cannot  recover.  .  .  . 
Contribatory  negligence  being  shown, 
the  failure  of  appellee's  servants  to 
laep  a  lookout,  and  the  running  at  a 
greater  rate  of  speed  than  permitted 
by  the  ordinance,  does  not  authorize 
a  recoveiy  in  tiiis  case." 

Comtilbmtory  negllceaoe  of  paremt  aa 
AffeetiBC  rewme  of  eUld. 

It  has  been  held  that  the  contributory 
negligence  of  a  parent  in  allowing  a 
child  to  get  into  a  position  of  danger 
will  not  preclude  a  recovery  for  injury 
received  by  the  parent  in  attempting 
to  rescue  the  child.  Donahoe  v.  Wa- 
bash*  St  L.  &  P.  R.  Co.  (1884)  83 
Mo.  560,  58  Am.  Rep.  594.  In  that  case 
it  appeared  that  in  attempting  to  save 
her  child,  which  was  on  the  defend- 
ants tra(^,  from  being  killed  by  an 
q^roachina;  engine,  the  plaintiff  re- 
ceived the  injuries  complained  of.  In 
an  action  to  recover  damages  for  such 
injuries,  the  court  held  that  the  par- 
entis contributory  negligence  in  per- 
mitting her  child  to  be  on  the  railroad 
track  would  not  prevent  her  from  re- 
covering damages  for  the  injury  sus- 
tained in  attoiQiting  to  rescue,  s^ng: 
If  the  defendant's  servants  were  guil- 
ty of  nei^igence  after  Mrs.  Donahoe 
ipit  upon  tiie  track,  in  not  stopping  or 
chec^ng  the  speed  of  the  train,  that 
cancels  her  prior  contributory  negli- 
gence and  takes  that  question  out  of 
the  case,  if  it  was  ever  properly  in  it. 
Their  contributory  negligence  in  per- 
mitting the  child  to  be  on  the  track 
vonld  not  prevent  a  stranger  from  re- 
covering damages  for  an  injury  sus- 
tuned  In  attempting  its  rescue,  and 
we  are  inclined  to  the  opinion  that  the 
mother  or  father  would  have  the  same 
risht,  and  certainly  a  much  greater  in- 
clination, to  save  its  life.  No  negli- 
gence is  imputable  to  a  child  as  young 
u  the  one  killed  by  this  train." 

In  West  Chicago  Street  R.  Co.  v. 
liderman  (1900)  187  UL  463, 52  L.R.A. 
655,  79  Am.  St  Rep.  226,  68  N.  E.  367, 
it  an>eared  that  a  mother,  in  an  at- 
tonpt  to  save  her  child  from  being 
6  A.L.B.— 14. 


injured  by  a  car,  was  injured.  The 
mother  had  just  come  from  a  store, 
when  she  met  a  friend  and  stopped  to 
talk  for  a  few  moments.  When  she 
first  stopped  she  bad  the  child  by  the 
hand,  but  during  the  conversation  un- 
consciously let  go  of  it.  A  moment 
later  she  saw  the  child  on  the  track  of 
defendant,  in  front  of  an  approaching 
car;  she  thereupon  instantly  ran  to- 
ward it,  and  was  injured.  The  court 
held  that  wheUier  the  mother  was  neg- 
ligent in  allowing  her  child  on  the 
street  unattended  for  a  moment  was 
a  question  where  reasonable  minds 
might  differ,  and  therefore  for  the 
jury.  But  if  the  child  escaped  from 
her  for  the  time,  she  had  a  right  to 
presume  that  others  would  not  negli- 
gently injure  it  and  if  she  saw  it  be- 
come suddenly  exposed,  it  was  her 
duty,  as  well  as  her  right,  to  attempt 
to  rescue  it  It  was  said:  *lt  is  un- 
doubtedly the  duty  of  parents  in  cities 
to  use  reasonable  care  to  guard  their 
children  against  the  known  danger  to 
them  when  allowed  to  go  unattended* 
upon  t^e  public  streets;  but  the  stand- 
ard of  such  care  is  not  capable  of  be- 
ing defined  by  the  law,  and  each  case 
must  depend  upon  its  own  facts  and 
circumstences.  ...  If,  in  this  case, 
the  plaintiff  had  simply  permitted  her 
child  to  be  upon  this  street  unattended, 
and  it  had  been  injured  or  killed 
through  the  negligence  of  the  defend- 
ant company,  and  she  had  brought  an 
action  for  that  injury,  it  is  clear  that 
under  the  authorities,  the  question 
whether  she  was  guilty  of  such  con- 
tributory  negligence  as  would  defeat 
her  action  would  have  been  a  question 
for  the  jury.  Can  it  be  said,  as  a  mat- 
ter of  law,  that  she  exercised  a  less 
degree  of  care  in  this  case?  It  is  true 
that  nothing  was  shown  tending  to 
prove  her  inability  to  keep  constant 
watch  over  her  child,  or  to  employ 
others  to  do  so;  but  did  she  so  far  fail 
to  exercise  reasonable  care  in  restrain- 
ing it  from  being  exposed  to  danger 
that  a  court  can  say,  as  a  matter  of 
law,  that  she  was  guilty  of  contribu- 
tory negligence?  As  before  stated, 
her  own  evidence  shows  that  she  held 
the  child  by  the  hand,  and  that  it 
slipped  away  from  her  only  for  a  mo- 
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ment,  and  that  she  immediately  pur- 
sued it.  Can  the  court  say,  as  a  mat- 
ter of  law,  that  she  was  bound  to  hold 
the  child  in  her  arms,  or  hold  it  by 
the  hand,  or  keep  her  eyes  on  it,  con- 
stantly, while  upon  the  street?  .  .  . 
It  seems  to  us  clear  beyond  contro- 
versy that  all  reasonable  persons 
would  not  say,  under  the  facts  show- 
ins  the  conduct  of  this  mother  prior 
to  the  time  that  her  child  got  upon 
the  street  car  track,  Uiat  she  was 
guilty  of  negligence,  that  very  many 
would  consider  her  reasonably  careful. 
The  question  was  therefore  one  of 
fact,  and  proper  to  be  submitted  to  a 
jury.  She  had  a  right  reasonably  to 
presume  that  if  the  child  for  the  time 
escaped  from  her,  and  became  exposed 
to  danger,  others  would  not  negligent- 
ly injure  it,  and,  seeing  it  suddenly 
so  exposed,  she  had  the  right,  and  it 
was  her  duty,  not  only  to  the  child, 
but  to  the  defendant  itself,  to  make  all 
reasonable  efforts  to  rescue  it  from 
that  danger." 

Compare  White  v.  Chicago  (1905) 
120  IlL  App.  607,  wherein  it  appeared 
that  a  mother  and  her  child  crossed  a 
dangerous  part  of  a  sidewalk  on  their 
way  to  a  store.  After  doing  her  shop- 
ping tiiie  mother  started  back  the  same 
way.  When  nearing  the  dangerous 
portion  of  the  sidewalk  the  child  let 
go  the  mother's  hand  and  started  to- 
ward the  dangerous  section.  In  try- 
ing to  save  her  child  the  mother  lost 
her  balance  and  fell  off  that  section  of 
the  sidewalk.  The  court  held  that 
the  dangerous  position  in  which  the 
child  placed  itself  was  brought  about 
by  the  mother,  and  -therefore  she  was 
not  entitled  to  recover  for  injuries 
sustained  by  her  through  her  own  neg- 
ligence. It  was  said :  "The  accident 
in  question  was  brought  about  by  the 
negligence  of  appellant  A  few  min- 
utes prior  to  her  injury  she  had  led 
her  child  over  these  planks,  and  on 
lier  return  she  was  again  approaching 
them  with  the  intention  of  recrossing 
upon  them.  The  natural  inclination  of 
ihe  child  to  return  the  way  it  came 
lud  it  to  pass  from  the  sidewalk  to  and 
lipon  the  planks  when  it  reached  them. 
'!'he  danger,  if  any,  to  the  child,  in 
.  rossing  the  planks  ahead  of  the  moth- 


er, was  fully  known  to  appellant.  In 
our  opinion,  appellant,  under  all  cir- 
cumstances of  Uie  case,  was  guilty  of 
such  negligence  as  deprives  her  of  a 
right  of  recovery.  ...  In  the  case 
at  bar  the  dangerous  position  in  which 
the  child  placed  itself,  and  from  which, 
the  mother  attempted  to  rescue  it,  was 
brought  about  by  and  through  the  neg- 
ligence of  appellant." 

In  De  Mahy  v.  Morgan's  L.  &  T.  R. 
&  S.  S.  Go.  (1893)  46  La.  Ann.  1329, 
14  So.  61,  it  appeared  that  a  child  was 
jolted  from  a  platform  of  a  railroad 
coach  through  the  space  between  the 
coaches,  underneath  another.  The 
mother,  in  an  effort  to  save  the  child 
who  was  lying  with  her  head  ou  the 
rail  of  the  track,  put  her  arm  under, 
pushing  the  child  further  underneath 
the  coach.  While  she  was  so  engaged 
a  wheel  of  the  coach  crushed  and 
broke  her  arm.  The  court  held  that 
it  was  contributory  negligence  on  the 
mother,  in  an  effort  to  save  the  child, 
go  upon  the  platform,  and  said:  "Thia 
suit  is  not  for  damages  for  injury  done 
to  the  child,  but  for  those  received  by 
the  mother,  and  for  injuries  by  the 
mother  not  as  the  direct  and  imme- 
diate result  of  the  coupling  upon  her- 
self, but  as  the  result  of  her  going 
out,  after  the  Jolt  had  taken  place,  and 
she  had  received  no  personal  harm 
therefrom,  and  placing  her  arm  under 
the  car  in  her  effort  to  guard  and  save 
her  child.  Plaintiff's  counsel  contend 
that  in  doing  so  she  was  not  only  not 
to  blame,  but  that  she  showed  the 
greatest  heroism  and  greatest  devo- 
tion. In  this  he  is  certainly  correct, 
for  the  mother's  conduct,  both  at  the 
time  and  afterward,  was  such  as  tc 
command  the  highest  admiration,  but 
counsel  is  mistaken  in  thinking  that 
the  contributory  negligence  which  de- 
fendant charges  was  in  that  act.  What 
he  charges  as  contributory  negligence 
was  the  failure  of  the  mother  to  have 
kept  the  child  inside  of  the  coach,  and 
to  have  allowed  her  to  go  upon  the 
platform.  It  is  most  deplorable  that 
she  should  have  lost  sight  of  her,  but 
fox*  the  consequences  upon  herself  of 
having  done  so  she  cannot  hold  the  de- 
fendant responsible."  R.  C,  L. 
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UNITED  STATES  OF  AMERICA,  PIff.  in  Err., 

V, 

JAMES  H.  MINCEY,  Claimant  of  One  Ford  Automobile,  1916  Model, 

Five  Passenger. 

I7»lfed  5tafM  drMtft  Oaurt  of  AppeaU,  Fifth  CirotM^ovem1>er  8,  1013, 

(254  Fed.  287.) 

Forfeiture  —  automobile  used  to  defraud  Revenue  Laws  —  innocence  of 
owner. 

An  automobile  which  is  intrusted  to  an  employee  for  transacting  busi- 
ness  for  his  employer  is  subject  to  f orf^ture  if  the  employee  uses  i^  with- 
out the  knowledge  or  consent  of  the  owner,  to  transport  intoxicating  liquor 
in  vidation  of  the  United  States  Revenue  Laws. 

[5es  note  on  this  questum  beginning  on  page  218.] 

(Batts,  Circuit  Judge,  dissents.) 


E^BOB  to  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Georgia  (Newman,  District  Judge)  to  review  a  judgment  in  favor 
of  defendant  in  a  proceeding  for  the  forfeiture  of  an  automobile  alleged 
to  have  been  used  in  transporting  liquor  in  violation  of  the  United  States 
Revenue  Laws.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argned  before  Walker  and  Batts,  Walker,  Circuit  Judge,  delivered 
Circuit  Judges,  and  Sheppard,  District    the  opinion  of  the  court: 


Judge. 

Mr.  Hocver  Alexander,  for  plaintiff 
ia  error: 

The  automobile  in  question  was  sub* 

ject  to  forfeiture. 

United  States  v.  1  Black  Horse,  129 
Fed.  167;  The  Frolic,  148  Fed.  921; 
Dobbins's  Distillery  v.  United  States, 
96  U.  S.  395,  24  L.  ed.  637;  United 
States  V.  2  Bay  Mules,  36  Fed.  84 ;  The 
Scow  No.  36,  75  C.  C.  A.  572,  144  Fed. 
932;  United  States  t.  2  Barrels  of 
Whisky,  37  C.  C.  A.  518,  96  Fed.  479; 
United  States  v.  220  Patented  Ma- 
chines, 99  Fed.  559 ;  United  States  v. 
Distillery  at  Spring  Valley,  11  Blatchf. 
255.  Fed.  Cas.  No.  14,963 ;  United  States 
V.  The  Reindeer,  2  Cliflf.  57,  Fed.  Cas. 
No.  16,144;  United  States  v.  1,960  Bags 
of  Coffee,  8  Cranch,  398,  3  L.  ed.  602; 
United  States  v.  7  Barrels  of  Distilled 
Oil  6  Blatchf.  174,  Fed.  Cas.  No.  16.- 
253;  United  States  v.  2  Horses,  9  Ben. 
523,  Fed.  Cas.  No.  16,578;  United 
States  V.  246i  Pounds  of  Tobacco.  103 
Fed.  791:  United  States  v.  1  Black 
Horse,  147  Fed.  770;  United  States  v. 
Stowell,  133  U.  S.  1,  33  L.  ed.  555,  10 
Sup.  Ct.  R^.  244. 

Mr.  John  &  Wood  for  defendant  in 
error. 


This  was  a  proceeding  for  the 
forfeiture  of  one  Ford  automobile, 
on  the  alleged  ground  that  before  its 
seizure  it  was,  by  one  W.  F.  Mincey, 
used  in  the  removal  and  for  the  de- 
posit and  concealment  of  25  gal- 
lons of  distilled  spirits,  with  intent 
to  defraud  the  United  States  of  the 
tax  thereon,  which  had  not  been 
paid.  James  M.  Mjncey  interposed 
a  claim  to  the  automobUe. 

In  the  trial  it  was  conceded  that 
the  automobile  had  been  used  as 
charged,  in  violation  of  law,  and  for 
the  purpose  alleged.  The  evidence 
for  the  claimant  tended  to  prove 
that  the  automobile  was  the  prop- 
erty of  the  claimant,  who  was  a 
farmer  and  merchant  living  in 
Dawson  county,  Georgia;  that  W. 
F.  Mincey  was  in  the  employment 
of  the  claimant,  and  that  on  the  day 
in  question  the  claimant  had  sent 
W.  F.  Mincey  in  said  automobile  to 
the  town  of  Gainesville,  in  ECall 
county,  Georgia,  with  instructions 
there  to  procure  certain  hardwai'e 
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and  other  lawful  merchandise;  and 
that  claimant  had  no  knowledge  of 
the  fact  that  W.  F.  Mincey  would 
use  the  automobile  for  any  other 
purpose,  and  had  no  reason  to 
apprehend  that  W.  F.  Mincey  had 
the  purpose  of  defrauding  the 
United  States,  or  would  use  the  au- 
for  that  purpose. 

Exceptions  were  duly  reserved  to 
instructions  of  the  court  to  the  jury 
to  the  effect  that  the  automobile 
was  not  subject  to  forfeiture  if  it 
was  used  for  the  illegal  purpose 
charged  without  the  claimant's  con- 
sent, and  without  reason  on  his  part 
to  apprehend  that  it  would  be  used 
for  an  improper  purpose. 

The  proceeding  is  based  upon  the 
following  statute :  "Whenever  any 
goods  or  commodities  for  or  in  re- 
spect whereof  any  tax  is  or  shall  be 
imposed,  or  any  materials,  utensils, 
or  vessels,  proper  or  intended  to  be 
made  use  of  for  or  in  the  making  of 
such  goods  or  commodities  are  re- 
moved, or  are  deposited  or  con- 
cealed in  any  place,  with  intent  to 
defraud  the  United  States  of  such 
tax,  or  any  part  thereof,  all  such 
goods  and  commodities,  and  all  such 
materials,  utensils,  and  vessels,  re- 
spectively, shall  be  forfeited ;  and  in 
every  such  case  all  the  casks,  vessels, 
cases,  or  other  packages  whatso- 
ever, .  .  .  respectively,  and 
every  vessel,  boat,  cart,  carriage,  or 
other  conveyance  whatsoever,  and 
all  horses  or  other  animals,  and  all 
things  used  in  the  removal  or  for 
the  deposit  or  concealment  thereof, 
respectively,  shall  be  forfeited."  U. 
S.  Rev.  Stat.  §  3460,  Comp.  Stat.  § 
6352,  4  Fed.  Stat.  Anno.  2d  e^.  p. 
311. 

Nothing  in  the  terms  of  this  stat- 
ute indicates  an  intention  to  make 
the  right  to  a  forfeiture  dependent 
upon  the  property  being  owned  by 
the  person  guilty  of  a  specified  un- 
lawful use  of  it,  or  upon  the  fact 
that  the  owner  of  tiie  property 
shared  in  the  guilt  of  the  unlawful 
user  of  it.  It  has  been  authorita- 
tively decided  that,  under  similar 
statutes,  property  may  be  forfeited 
for  misconduct  not  participated  in 


by  the  owner  of  it.  Dobbins's  Dis- 
tillery V.  United  States,  96  U.  S.  395, 
24  L.  ed.  637;  United  States  v. 
StoweU,  133  U.  S.  1,  33  L.  ed.  555, 
10  Sup.  Ct.  Rep.  244.  In  each  of 
the  cases  cited  the  court  sustained 
a  judgment  forfeiting  property  for 
an  unlawful  use  of  it  by  a  party 
other  than  the  owner,  to  whom  the 
owner  had  intrusted  possession  of 
it  for  an  entirely  lawful  purpose.  It 
is  not  a  novelty  to  subject  property 
used  for  an  unlawful  purpose  to  for- 
feiture, though  the  owner  of  it  was 
not  a  participant  in  the  wrongful 
conduct,  and  no  criminality  is  im- 
puted to  him.  In  the  opinion  ren- 
dered in  the  first-cited  case,  it  was 
said:  "Cases  often  arise  where  the 
property  of  the  owner  is  forfeited 
on  accouQt  of  the  fraud,  neglect,  or 
misconduct  of  those  intrusted  vnth 
its  possession,  care,  and  custody, 
even  when  the  owner  is  otherwise 
without  fault." 

We  understand  it  to  be  settled 
that,  under  statutes  like  the  one  in 
question,  property  is  subject  to  for- 
feiture, though  the  owner  did  not 
share  in  the  guilt  of 
the  user  of  it.  to  «*o«ib?jr 
whom   the    owner  ««d^to^-£f«-« 
had  mtrusted  pos-  iMocMo* 
session    and    con-  * 
trol.   The  Frolic  (D.  C.)  148  Fed. 
921 ;  United  States  v.  1  Black  Horse 
(D.  C.)  129  Fed.  167;  United  States 
V.  220  Patented  Machines  (D.  C.) 
99  Fed.  559.  Whether  the  automo- 
bile would  have  been  subject  to  for- 
feiture if  the  person  who  made  use 
of  it  for  the  purpose  of  committing 
a  fraud  on  the  public  revenue  had 
acquired  i)ossession  of  it  without 
the  knowledge  or  consent  of  the 
owner  is  a  question  not  presented  by 
the  facts  of  the  case.  On  the  facte 
disclosed,  the  nonparticipation  of 
the  owner  in  the  unlawful  use  of  his 
property  was  not  a  bar  to  the  for- 
feiture sought.  The  court  erred  in 
the  above-mentioned  rulings. 

Because  of  that  error,  the  judg- 
ment is  reversed. 

Batts,  Circuit  Judge,  dissenting: 
The  holding  in  United  States  v. 
Stowell,  133  U.  S.  1,  33  L.  ed.  555, 
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10  Sup.  Ct.  Rep.  244,  that  buildings 
and  fixtures  erected  for  distilling^ 
and  leased  and  used  for  that  pur- 
pose>  may  be  forfeited  for  failure  of 
lessee  to  comply  with  the  Revenue 
Laws,  may  be  justified  by  the  own- 
er's destination  of  the  property  for 
a  business  necessarily  under  strict 
regulations,  with  knowledge  of  the 
conaeqaences  of  their  infraction. 

To  hold  that  §  3450,  U.  S.  Rev. 
Stat  Comp.  Stat.  §  6352.  4  Fed. 
Stat.  Anno.  2d  ed.  p.  311,  subjects 
property  designed  for  and  used  in 
transportation  generally  to  forfei- 
ture, when  used  in  carrying  distilled 
spirits  apon  which  the  tax  has  not 
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been  paid,  by  one  to  whom  it  has 
been  let  for  an  innocent  and  proper 
purpose,  the  owner  being  without 
fault,  is  to  ascribe  to  the  legislative 
department  an  indifference  to  fun- 
damental constitutional  principles 
not  warranted  so  long  as  another 
construction  is  possible. 

That  the  powers  incidental  to  tax- 
ation are  necessarily  strong,  and 
that  in  their  practical  administra- 
tion inequalities  and  injustices  al- 
most necessarily  result,  can  afford 
no  justification  for  the  disregard 
of  basic  rights  which  the  govern- 
ment was  formed  to  protect. 


ANNOTATION. 

Forfeitve  of  pnperty  anaudHNrizedly  nted  hy  servant  m  violating  law. 


The  eases  found  on  this  subject 
have  been  in  relation  to  intoxicating 

liquors  or  to  ships  and  cargoes. 

The  innocence  of  the  owner  will  not 
prevent  the  forfeiture  of  his  property, 
unauthori2edly  used  by  his  servant  or 
a^ent  in  violation  of  the  Liquor  Laws. 
Bush  V.  United  States  (1886)  24  Fed. 
917;  United  States  v.  1  Distillery  & 
Fixtures  (1911)  193  Fed.  720;  the  re- 
ported case  (United  States  v.  Min- 
CEY,  ante,  211) ;  Osborne  v.  State 
(1906)  77  Ark.  439,  92  S.  W.  406;  Com. 
7.  Certain  Intoxicating  Liquors  (1896) 
163  Mass.  42,  39  N.  E.  848. 

It  will  be  seen  t^at  it  is  held  in  the 
reported  case  (United  States  v.  Min- 
CEY)  that  an  automobile  driven  by  the 
servant  of  the  owner,  who  has  been 
sent  by  him  to  procure  certain  lawful 
merchandise,  will  be  forfeited  to  the 
United  States  if  the  servant,  thous^ 
nithout  his  master's  knowledge  or 
consent,  uses  it  to  transport  liquors  in 
violation  of  the  United  States  statute 
forfeiting  conveyances  used  in  the  re- 
moval of  goods  or  commodities  with 
intent  to  defraud  the  United  States  of 
the  tax  thereon. 

In  a  proceeding  for  a  forfeiture,  the 
court  charged  the  jury:  "The  law  is, 
gentlemen,  that  if  a  distiller, — that  is, 
the  owner  or  the  proprietor  of  a 
registered  distillery, — his   agent  or 


servant,  commits  certain  unlawful 
acts  in  the  operation  of  the  distillery, 
thereby  the  distillery,  its  equipment, 
and  whatever  distilled  spirits  are  on 
hand,  are  forfeited  to  the  United 
States,  and  become  the  property  of  the 
United  States."  United  States  v.  1 
Distillery  &  Fixtures  (1911)  193  Fed. 
720,  supra. 

In  Bush  V.  United  States  (1885)  24 
Fed.  917,  supra,  a  distillery  was  for- 
feited for  acts  of  the  owner's  servants 
or  agents,  done  without  his  personal 
knowledge  or  consent. 

It  was  held  that  whisky  was  prop- 
erly seized  to  be  destroyed  under  the 
Arkansas  statute,  where  a  distiller, 
having  the  right  under  a  United  States 
license  to  sell  liquor  in  quantities  of 
not  less  than  5  gallons,  shipped  whis- 
ky to  his  agent  in  a  prohibited  district, 
instructing  him  to  sell  the  same  in  le- 
gal quantities,  and  the  agent,  without 
his  knowledge  or  consent,  was  selling 
the  same  in  violation  of  law.  Osborne 
V.  State  (1906)  77  Ark.  439,  92  S.  W. 
406,  supra,  where  the  court  said : 
"The  liquor  in  controversy  was  kept 
in  a  prohibited  district,  and  was  being 
sold  contrary  to  law.  That  brought  it 
within  the  ban  of  §  5137  of  Kirby's 
Digest.  It  was  wholly  immaterial  as 
to  who  owned  the  liquor,  or  what  his 
purpose  concerning  it  was.  The  stat- 
ute is  directed  against  the  liquor  it- 
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self  that  may  be/kept  in  or  shipped  in- 
to any  prohibited  district,  to  be  sold 
contrary  to  law.'  When  it  is  shown, 
aa  it  is  here,  that  the  liquor  is  being 
sold  contrary  to  law,  the  nuisance  ex- 
ists, and  it  boots  not  the  owner  to  say 
that  it  was  being  sold  without  his 
knowledge  and  against  his  will.  The 
fact  remains  that  the  agent  whom  the 
owner  intrusted  with  the  liquor  was 
selling  it  contrary  to  law.  The  pro- 
ceeding is  in  rem.  The  liquor  is  the 
offender,  so  to  speak ;  it  is  contraband, 
and  to  be  destroyed  when  it  is  being 
used,  no  matter  by  whom,  contrary  to 
law." 

Intoxicating  liquors,  the  proper^  of 
a  corporation,  were  held  subject  to 
forfeiture  as  kept  and  intended  for 
sale  by  one  Wright  contrary  to  law, 
where  they  were  kept  in  a  store  owned 
and  occupied  by  the  corporation  for  its 
business,  and  were  intended  by  the 
directors  to  be  sold  lawfully  by 
Wright,  the  treasurer  of  the  corpora- 
tion and  salaried  manager  of  the  store, 
under  a  license  held  by  him,  and 
Wright  was  selling  and  intending  to 
sell  them  unlawfully,  but  this  was 
without  knowledge  or  consent  of  the 
directors.  Com.  v.  Certain  Intoxicat- 
ing Liquors  (1895)  163  Mass.  42,  39 
N.  E.  348,  supra. 

A  case  close  to  the  subject  of  this 
note  was  Com.  v.  Certain  Intoxicating 
Liquors  (1871)  107  Mass.  396,  where 
it  was  held  that  the  innocent  owner 
of  liquors,  which  he  stored,  and  which 
were,  without  hia  knowledge  or  con- 
sent, unlawfully  sold  by  the  keeper, 
cannot  object  to  their  forfeiture  where 
the  statute  (of  1869)  provided  that  if 
it  appears  that  the  liquor,  or  any  part 
thereof,  was,  at  the  time  of  making 
the  complaint,  owned  or  kept  by  the 
person  alleged  therein,  for  the  pur- 
pose of  being  sold  in  violation  of  the 
act,  the  court  or  justice  shall  render 
judgment  that  such  or  so  much  of  the 
liquor  so  seized  as  was  so  unlawfully 
kept,  and  the  vessels  in  which  it  was 
contained,  shall  be  forfeited  to  the 
commonwealth.  The  court  said:  "If 
the  claimant  was  not  the  keeper,  his 
intent  is  not  made  material.  The  liq- 
uors are  forfeited  on  account  of  the 
intent  with  which  they  were  kept. 


The  object  of  the  legislature  was  to 
adapt  the  process  to  the  nature  of  the 
evil  to  be  prevented.  ...  If  the 
claimant  had  owned  a  valuable  dog, 
and  sent  him  here  to  be  kept  according 
to  law,  and  his  agent  had  kept  him  il- 
legally, or  if  a  trespasser  had  done  so, 
it  would  have  been  the  duty  of  the  ofl&- 
cers  of  the  law  to  kill  him.  There  is 
nothing  in  the  reported  facts  to  ex- 
empt this  liquor  from  forfeiture.  It 
was  no  less  a  nuisance,  and  subject 
to  be  seized  and  forfeited,  than  if  the 
claimant's  agent  had  acted  by  author- 
ity from  him."  The  court  further  ob- 
served that  the  jury  must  have  fonnd, 
under  the  instructions,  that  the  liq- 
uors came  into  the  hands  of  the  keeper 
hj  the  owner's  consent;  and  stated 
that  there  was  nothing  to  show  that 
th^  were  stolen. 

But  in  State  v.  Intoxicating  Liquors 
(1873)  63  Me.  121,  it  was  held  that,  to 
justify  the  forfeiture  of  liquors  as 
kept  for  unlawful  sale,  there  must  be 
the  intention  in  this  respect  of  the  per- 
son who  owns  them,  not  the  intention 
of  mere  bailee  who  had  no  authority 
to  sell  them. 

That  the  owner  of  a  ship  is  innocent 
will  not  save  his  ship  from  forfeiture, 
where  the  master  or  crew  have  made 
use  of  the  ship  in  violation  of  law. 
United  States  v.  The  Adhel  (1844)  2 
How.  (U.  S.)  233.  11  L.  ed.  249  (see 
also  Rose's  Notes  to  this  case) ;  Unit- 
ed States  V.  The  Little  Charles  (1818) 
1  Brock.  347,  Fed.  Cas.  No.  15,612 
(stating  the  rule) ;  The  Napoleon 
(1863)  Blatchf.  Pr.  Cas.  357,  Fed.  Cas. 
No.  10,013;  United  States  v.  The  Cuba 
(1869)  2  Hughes,  489,  Fed.  Cas.  No. 
14,898;  Idle  v.  Vanheck  (1727)  Bun- 
bury,  230,  145  Eng.  Reprini  657; 
Mitchell  y.  Torup  (1766)  Parker,  227, 
145  Eng.  Reprint,  764;  The  Judith 
(1799)  1  C.  Rob.  (Eng.)  150;  The 
Orozembo  (1807)  6 C.Rob.  (Eng.)  433. 

It  is  said  in  Rolle's  Abridgment, 
630,  that  if  a  letter  of  marque  commit 
piracy  on  a  friend  of  the  King,  with- 
out the  notice  or  assent  of  the  owner, 
yet  for  this  the  owner  shall  lose  his 
vessel  by  the  Admiralty  Law,  of  which 
our  law  ought  to  take  notice. 

The  innocence  of  the  owner  of  a  ves- 
sel whose  captain  and  crew  commit 
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acts  of  piratical  aggression  will  not 
save  the  vessel  from  confiscation,  un- 
der the  statute  providing  that  the  ves- 
sel from  which  the  aggression  is  made 
shall  be  condemned;  but  the  cargo  of 
aach  owner  will  escape.  United  States 
V.  The  Adhel  (1844)  2  How.  (U.  S.) 
2SS,  11  L.  ed.  249,  supra  (see  also 
Rose**  Notes  to  this  ease). 

In  a  proceeding  under  the  Embargo 
Law  to  forfeit  a  ship,  Marshall,  Ch. 
J.,  said,  in  holding  the  declaration  of 
the  master  evidence  against  the  own- 
er: **This  is  not  a  proceeding  against 
the  owner;  it  is  a  proceeding  against 
the  vessel  for  an  oifense  eommitted  by 
tlie  vessel,  which  is  not  less  an  offense, 
and  does  not  the  less  subject  her  to 
forfeiture,  because  it  was  committed 
without  the  authority  and  against  the 
will  of  the  owner.  It  is  true  that  in- 
animate matter  can  commit  no  offense. 
The  mere  wood*  iron,  and  sails  of  the 
ship  cannot,  of  themselves,  violate  the 
law.  Bat  tikis  body  is  animated  and 
pot  in  action  by  the  crew,  who  are 
guided  by  the  master.  The  vessel  acts 
and  spealcs  by  the  master.  She  reports 
herself  by  the  master."  United  States 
T.  The  Little  Charles  (1818)  1  Brock. 
347,  Fed.  Cas.  No.  16,612,  supra. 

That  the  master  was  ignorant  of  the 
character  of  the  service  on  which  he 
was  engaged,  and  that  there  was  no 
delinquency  on  the  part  of  the  owner, 
will  not  prevent  the  forfeiture  of  a 
vessel  captured  in  time  of  war.  It  will 
be  sufficient  if  there  is  an  injury  aris- 
mg  to  the  belligerent  from  the  employ- 
ment in  which  the  vessel  is  found. 
The  Orozembo  (1807)  6  CBob.  (Eng.) 
433,  supra. 

A  vessel  violating  the  blockade  is 
subject  to  forfeiture,  though  seven 
eighths  of  her  are  owned  by  a  loyal 
citizen  having  no  part  or  intention  in 
her  illegal  conduct,  but  doing  his  best 
to  prevent  it  The  Napoleon  (1868) 
BUlchf.  Pr.  Cas.  857,  Fed.  Cas.  No. 
10,013,  supra,  where  Betts,  J.,  said: 
"Notwithstanding  his  [the  owner's] 
individual  integrity  the  vessel  is  re- 
sponsible, in  law.  in  rem,  for  the  mal- 
feasance of  the  agent  who  had  control 
of  her,  in  violating  the  penal  laws  of 
navigation.  The  most  distinguished 
and  anblemished  reputation  on  the 


part  of  a  shipowner  will  not  protect 
his  vessel  from  confiscation,  when  it 
is  engaged,  though  through  untrust- 
worthy agents,  and  without  his  knowl' 
edge  and  against  his  prohibition,  in 
illicit  employments,  in  infractions  of 
revenue  and  fiscal  laws,  and,  pro-em- 
inoDtly,  in  violating  the  laws  of  war. 
The  res  culpabilis  has  meted  out  to  it 
the  mulct  or  confiscation  legally  ap- 
plicable to  an  agent  acting  voluntarily 
in  violation  of  law.'* 

In  The  Judith  (1799)  1  C.  Rob. 
(Eng.)  160,  supra.  Sir  W.  Scott  said: 
"Taking  the  fact  to  be  that  there  was 
a  blockade,  and  that  the  cargo  was  put 
on  board  after  the  knowledge  of  the 
blockade,  I  should  have  no  hesitation 
in  saying  what  I  have  indeed  before 
laid  down,  that  the  act  of  the  master 
of  the  vessel  binds  the  owner  in  re- 
spect to  the  conduct  of  the  ship  as 
much  as  if  it  was  committed  by  the 
owner  himself.  There  are  powers 
with  which  the  law  invests  him;  and 
if  he  abuses  his  trust,  it  is  a  matter 
to  be  settled  between  him  and  the  per- 
son who  constituted  him  master;  but 
his  act  of  violation  is,  aa  to  the  penal 
consequence^  to  be  considered  as  the 
act  of  the  owner." 

In  Idle  V.  Vanheck  (1727)  Bunbury, 
230,  145  Eng.  Reprint,  657,  supra,  it 
was  held  that  a  ship  was  forfeit  where, 
without  the  knowledge  of  the  master, 
goods  were  put  on  board  by  tiie  mari- 
ners or  passengers  in  order  to  smuggle 
them  into  England.  Similar^,  in  Uit- 
chell  V.  Torup  (1766)  Parker,  227,  145 
Eng.  Reprint^  764,  supra,  it  was  held 
that  a  ship  was  forfeit  on  which  mari- 
ners, without  knowledge  or  consent  of 
the  master,  mate,  or  owners  of  the 
vessel,  put  on  board  goods  in  order  to 
smuggle  them  into  England. 

Where  the  chief  engineer  of  a  ves- 
sel, without  the  knowledge  of  her  own- 
ers or  of  her  captain  or  first  officer, 
secretly  smuggled  cigars,  it  was  held 
that  .the  vessel  was  forfeited,  under 
the  statute  (of  1799)  providing  that 
no  goods,  etc.,  brought  from  foreign 
ports,  shall  be  landed  at  night  or  with- 
out the  authority  of  the  proper  officer 
of  the  port,  that  all  goods  so  landed 
contrary  to  such  provision  shall  be- 
come forfeited,  and  that,  if  their  high- 
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est  market  value  be  over  $400,  the  ves- 
sel, tackle,  apparel  and  furniture  shall 
be  subject  to  like  forfeiture.  United 
States  V.  The  Cuba  (1869)  2  Hughes, 
4S9,  Fed.  Cas.  No.  14,898,  supra. 

But  in  the  Ocean  Bride  (1871)  1 
Haskell,  331,  Fed.  Cas.  No.  10,404, 
vhere  a  vessel  licensed  for  the  fish- 
eries was  forfeited  for  bringing  in 
liquors  under  the  statute  (§  32,  of 
1793)  providing  that  "if  any  licensed 
ship  or  vessel  shall  be  employed  in  any 
other  trade  than  that  for  which  she  is 
licensed,  every  such  ship  or  vessel 
with  her  tackle,  etc.,  and  the  cargo 
found  on  board  of  her,  shall  be  foi^ 
f eited,"  and  she  was  owned,  one  fourth 
by  the  master  and  one  of  the  crew,  and 
three  fourths  by  their  father,  and  the 
owners  protested  their  innocence,  the 
court  said:  "If  these  statementa  of 
the  claimants  are  credited  by  the 
court,  the  defense  is  sustained,  as  I 
do  not  hold  that  a  vessel  would  be  sub- 
ject to  confiscation,  when  goods  have 
been  put  on  board  of  her  secretly  with- 
out the  knowledge  of  her  officers. 
Those  in  authority  should  consent  to, 
or  connive  at,  the  employment,  in  or^ 
der  to  subject  the  vessel  to  forfeiture." 
But  the  court  found  that  the  master 
was  guil^. 


It  seems  to  be  taken  for  granted  in 

The  Porpoise  (1855)  2  Curt.  C.  C.  307, 
Fed.  Cas.  No.  11,284,  that  a  vessel  is 
liable  for  the  act  of  the  master  in 
transporting  slaves  from  one  foreign 
place  to  another,  under  the  statute 
providing  for  forfeiture  of  the  right 
or  property  of  any  citizen  or  residwit 
of  the  United  States  in  any  vessel  em- 
ployed or  made  use  of  for  such  trans- 
portation. 

In  Phcenix  Ins.  Co.  v.  Pratt  (1810) 
2  Binn.  (Pa.)  308  it  was  held  that,  if 
a  general  agent  of  neutral  owners  of 
cargo  tries  to  mask  belligerent  goods 
under  neutral  cover,  the  owners  are 
liable  to  have  all  their  goods  on  board 
cottdeomed. 

It  may  be  noted  that  in  United 
States  V.  Hutchinson  (1868)  1  Hask- 
ell, 146,  Fed.  Gas.  No.  15,431,  it  was 
held  that  the  master  of  a  vessel  is  lia- 
ble to  the  penalty  of  the  value  of  goods 
Imported,  not  on  the  manifest,  where 
the  statute  provides  for  such  liability, 
though  the  same  were  brought  in  se- 
cretly by  the  second  mate,  against  the 
general  orders  of  the  master. 

For  forfeiture  by  innocent  vendor 
of  articles  sold  conditionally,  and  used 
by  vendee  in  violation  of  law,  see  the 
annotation  to  H.  A.  White  Auto  Co.  v. 
Collins,  2  AX.R.  1696.        B.  B.  B. 


BEN  H.  ARKIN,  Admr.,  etc.,  <Kf  Annie  Marie  Christiansen,  Deceaaed^ 

V, 

SETH  H.  PAGE,  Impleaded,  etc.,  PliF.  in  Certiorari 

IlUnoU  SUprem*  Court— Apra  10,  1919. 

(287  III  420,  123  N.  E.  30.) 

Automobile  —  family  car  —  liability  of  owner  for  injuries. 

1.  One  who  has  provided  an  automobile  for  use  in  his  family  is  x»>>t 
liable  for  injuries  caused  by  it  to  a  stranger,  when  it  is  being  driven  Hy 
a  member  of  the  family  who  is  using  it  for  a  purpose  of  his  own. 

[See  m>te  on  this  question  beginning  on  page  226.] 

Parent  and  child  —  liability  of  parent  Automobile  —  dangerous  agency  — 

for  tort  of  child.  liability  of  owner. 

2.  A  parent  is  not  liable  for  the  tort  3.  An  automobile  is  not  so  dangerous 
of  his  minor  child  merely  because  of  an  agency  as  to  make  the  owner  liable 
the  relationship.  for  injuries  caused  by  it  when  in 

[See  20  R.  C.  L.  627.]  charge  of  another  person,  to  trav«&r8 
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OB  the  highway,  regardless  of  the 
agaiey  of  the  driver. 

[See  2 R.  C.  L.  1190;  18  R.  C.  L.  816.] 
Master  and  serrant  —  liabiUty  for  act 

ef  serrant  —  injury  by  automobile. 

4  The  owner  of  an  witomobile  is  not 
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liable  for  injury  done  with  it  by  a  serv- 
ant at  a  time  when  the  servant  was  en- 
gaged in  business  of  his  own. 

[See  2  B.  C.  L.  1199;  18  R.  C.  L. 
818.] 


(Cartwright  and  Fanner,  JJ.,  dissent) 


Cbbtiorari  to  the  Appellate  Court,  First  District,  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court  for  Cook  County  (Scanlon,  J.) 
in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  the  death 
of  his  intestate,  alleged  to  have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  l^e  opinion  of  the  court 

Messrs.  Landon  &  Holl^  for  plaintiff  Ala.  361,  43  LJtJL(N.S.)  87,  60  So. 
in  certiorari: 

A  parent  is  not  liable  for  the  torts 
of  a  capable  minor  child,  occurring 
when  the  child  is  driving  the  parent's 
aotomobiK  not  upon  the  business  of 
the  parent,  but  solely  upon  the  business 
and  pleas  ore  of  the  child  without  the 
puenf  B  knowledge  or  consent. 

Blair  v.  Broadwater,  121  Va.  SOI, 
LB.A1918A,  lOU,  93  S.  E.  632;  Hays 
T.  Hog^  273  Mo.  1,  L.R.A.1918C,  715, 
200  S.  W.  286,  Ann.  Cas.  1918E,  1127; 
Dougherty  v.  Woodward,  21  Ga.  App. 
427,  94  S.  E.  636;  Van  Blaricom  v. 
Dodgson,  220  N.  Y.  Ill,  L.R.A.1917F, 
363, 115  N.  E.  443;  Doran  v.  Thomsen, 
76  N.  J.  L.  754,  19  IaR.A.(N.S.)  1335, 
181  Am.  St  Rep.  677,  71  Atl.  296; 
Cohen  v.  Meador,  119  Va.  429,  89  S. 
E.  876,  Ann.  Cas.  1917D,  375;  Parker 
V.  Wilson.  179  Ala.  361,  43  L.R.A. 
(N.S.)  187,  60  So.  150;  McFarlane  v. 
Winters,  47  Utah,  598,  L.R.A.1917D, 
618, 155  Pac.  437;  Johnston  v.  Cornel- 
ias, 193  Mich.  116,  169  N.  W.  318; 
Smith  V.  Jordan,  211  Mass.  269,  97  N. 
E.  761 ;  Campbell  v.  Arnold,  219  Mass. 
160, 106  N.  E.  599;  Doehr  v.  Abell,  174 
Mich.  590,  140  N.  W.  926;  Reynolds  v. 
Buck,  127  Iowa,  601,  103  N.  W.  946,  18 
Am.  Neg.  Rep.  412;  Lotz  v.  Hanlon,  217 
Pa.  339.  10  L.R.A.(N.S.)  202,  118  Am. 
St  Rep.  922,  66  Atl.  626,  10  Ann.  Cas. 
731. 

If  the  act  is  not  done  by  the  son  in 
furtherance  of  the  faUier's  business, 
but  in  furtherance  of  some  independent 
deign  of  his  own,  the  faUier  is  not 

liable. 

Blair  v.  Broadwater,  121  Va.  801, 
URA.1918A,  1011,  93  S.  E.  632;  Smith 
T.  Jordan,  211  Maas.  269,  97  N.  E.  761 ; 
Doran  v.  Thomsen,  76  N.  J.  L.  754,  19 
LRA.(N.S.)  336,  131  Am.  St  Rep. 
677,  71  Aa  296;  Parker  v.  Wilson,  179 


150. 

There  is  no  proof  of  positive  negli- 
gence on  the  part  of  Seth  H.  Page.  The 
declaration  does  not  set  out  and  state 
the  relationship  of  parent  and  child, 
nor  any  other  relation  out  of  which  lia- 
bility may  be  said  to  arise  upon  ttie 
pure  doctrine  of  respondeat  superior. 

Peoria  v.  Simpson,  110  111.  294,  51 
Am.  Rep.  683;  Mulchey  v.  Methodist 
Religious  Soc.  125  Mass.  487. 

In  an  accident  case  resulting  in  the 
death  of  a  child,  there  can  be  no  re- 
covery if  the  parent  of  the  child  is 
guilty  of  contributory  negligence. 

Ohnesorge  v.  Chicago  City  R.  Co.  259 
111.  425,  102  N.  E.  819. 

Where  a  driver  of  an  automobile  is 
proceeding  under  ordinary  circumstan- 
ces in  middle  of  block,  and  a  child  darts 
across  the  street  and  runs  into  the  side 
of  his  car,  the  driver  is  not  guilty  ol 
negligence. 

Trafelet  v.  Chicago  City  R.  Co.  202 
ni.  App.  131. 

Messrs.  "Hiomas  D.  Nash,  Michael  J. 
Ahem,  and  J.  A,  Arkin,  for  defendant 
in  certiorari: 

Where  the  driver  of  a  car,  through 
his  negligent  inattention  to  the  opera- 
tion of  it,  brings  it  into  collision  with 
a  young  child,  there  is  liability,  regard- 
less of  the  heedless  actions  of  the  child. 

Ferryman  v.  Chicago  City  R.  Co.  242 
111.  269,  89  N.  E.  980. 

The  question  of  the  contributory  neg- 
ligence of  the  parent  in  an  action  for 
the  death  of  a  child  was  properly  one 
for  the  determination  of  the  jury. 

Illinois  C.  R.  Co.  v.  Warriner,  229 
ni.  91,  82  N.  E.  246;  Chicago  v.  Major, 
18  III.  349,  68  Am.  Dec.  553. 

A  cause  of  action  may  be  stated 
against  a  defendant  for  negligence  of 
his  servant  directly  and  without  notic- 
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ing  the  servant,  by  alleging  that  the 
defendant  committal  the  act. 

Klugman  v.  Sanitary  Laundry  Go. 
141  III.  App.  422;  Johnson  v.  Magnu- 
son,  68  111.  App.  448. 

Where  a  case  is  dismissed  as  to  one 
or  more  defendants  who  have  been  sued 
jointly,  the  fact  that  the  declaration 
charges  the  negligence  of  the  defend- 
ants jointly  is  immaterial^  unless  drawn 
to  the  court's  attention  as  a  variance  by 
motion. 

Linquist  v.  Hodges,  248  lU.  491,  94 
N.  E.  94. 

A  servant  may  properly  be  joined 
with  his  master  in  an  action  on  the 
case. 

Johnson  v.  Magnuson,  68  UL  App. 
448;  Republic  Iron  &  Steel  Co.  t.  Lee, 
227  lU.  246.  81  N.  E.  411;  Sullivan  v. 
Com  Products  Ref.  Co.  246  111.  9,  91 
N.  E.  643;  Wendzenski  v.  Madison  Coal 
Corp.  203  111.  App.  1;  18  R.  C.  L.  pp. 
780,  786,  g§  241,  247. 

A  parent  is  liable  for  injuries  result- 
ing from  l^e  negligent  operation  of  his 
automobile  by  his  child,  when  driven 
under  a  general  authority  from  the 
parent  and  witii  his  consent,  express  or 
implied,  upon  the  business  of  the  par- 
en^  and  his  business  may  be  the  pleas- 
ure, convenience,  comfort,  or  education 
of  his  family,  or  any  member  thereof, 
aa  well  as  the  trader  occupation,  em- 
ployment, or  undertsJcing  from  which 
he  derives  financial  gain. 

Blakemore's  Babbitt,  Motor  Vehicles, 
2d  ed.  1917,  §§  902  et  seg.;  Daily  v. 
MaxweU.  152  Mo.  App.  415,  133  S.  W. 
361;  Stowe  v.  Morris,  147  Ey.  386,  39 
LJtA.(N.S.)  224, 144  S,  W.  52;  Marsh- 
all V.  Taylor,  168  Mo.  App.  240,  153  S. 
W.  627,  6  N.  C.  C.  A.  313;  Allen  v. 
Bland,  —  Tex.  Civ.  App.  — ,  168  S.  W. 
35;  HuflEt  v.  Dougherty,  184  Mo.  App. 
374,  171  S.  W.  17;  Hiroux  v.  Baum,  137 
Wis.  197,  19  L.R.A.(N.S.)  332,  118  N. 
W.  533;  Ploetz  v.  Holt,  124  Minn.  169, 
144  N.  W.  745;  Kayserv.  Van  Nest,  125 
Minn.  277,  51  L.R.A.(N.S.)  970,  146  N. 
W.  1091 ;  McNeal  v.  McKain,  33  Okla. 
449,  41  LJI.A.CN.S.)  775,  126  Pac  742; 
Birch  V,  Abercrorabie,  74  Wash.  486, 
50  L.R.A.CN.S.)  59,  133  Pac.  1020; 
Guignon  v.  Campbell,  80  Wash.  543, 141 
Pac  1031;  Moon  v.  Matthews,  227  Pa. 
488,  29  L.R.A.(N.S.)  856,  136  Am.  St. 
Rep.  902,  76  Atl.  219;  Carrier  v.  Dono- 
van, 88  Conn.  37,  89  Atl.  894;  Hazzard 
V.  Carstairs,  244  Pa.  122,  90  Atl.  556; 
Missell  V.  Hayes,  86  N.  J.  L.  348.  91 
Atl.  322;  Cohen  v.  Borgenecht,  83  Misc. 
-  144  N.  Y.  Supp.  399;  McHarg  v. 
\  163  App.  Div.  782, 149  N.  Y.  Supp. 


244;  Crawford  v.  McElhimicy,  m 
Iowa,  606,  164  N.  W.  810,  Ann.  Cas. 
1917E,  221;  Lynde  v,  Browninfl^  2 
Tenn.  G.  G.  A.  262;  Griffin  v.  RosmU, 
144  Ga.  276,  LJIJL1916F,  216,  87  S.  E. 
10,  Ann.  Cas.  1917D,  994;  Davis  v. 
Littlefield,  97  S.  C  171,  81  S.  E.  487; 
Wimi  V.  Haliday,  109  Miss.  691,  69  So. 
686;  Levine  v.  Ferliai,  192  Ala.  862,  68 
So.  269;  Lewis  t.  Steele,  62  Mont.  300, 
167  Pac  676;  Hutchins  v.  Haffner,  — 
Colo.  — ,  LJtJl.l918A,  lOOQ,  167  Pac 
966;  Hoes  v.  Howell,  24  N.  M.  142, 
L.R.A.1918F.  288,  173  Pac.  966;  Crit- 
tenden T.  Murphy,  36  Cal.  App.  803, 
178  Pac.  695;  Grouse  v.  Lubin,  260 
Pa.  329,  103  Atl.  725;  King  v.  Smythe, 
140  Tenn.  217,  LJLA.1918F,  293,  204 
S.  W.  296;  20  R.  G.  L.  p.  629,  §  34. 

The  issue  as  to  the  relationship  of 
master  and  servant  between  two  parties 
defendant  should  be  raised  by  special 
plea. 

Johnson  v.  Hull,  199  111.  App.  268; 
Kuchler  v.  Stafford,  185  111.  App.  199. 

Dann,  J.,  delivered  the  opinion  of 
the  court: 

On  June  24,  1914,  Annie  Marie 
Christiansen,  a  little  girl  tiiree  and 
one  half  years  old,  was  run  over  by 
an  automobile  on  one  of  the  streets 
of  the  city  of  Chicago  and  received 
injuries  from  which  she  died.  Her 
administrator  brought  suit  to  re- 
cover damages  for  her  death  against 
George  J.  Page,  the  driver  of  the 
car,  and  Seth  H.  Page,  its  owner. 
On  the  trial  the  plaintiff  dismissed 
the  action  as  to  George  J.  Page  and 
recovered  a  judgment  for  $1,700 
against  Seth  H.  Page,  who  appealed 
to  the  appellate  court,  where  the 
judgment  was  affirmed.  Upon  the 
petition  of  Seth  S..  Page  a  writ  of 
certiorari  was  awarded  and  the  rec- 
ord has  been  brought  to  this  court 
for  review. 

George  J.  Page  is  the  son  of  Seth 
H.  Page,  and  in  June,  1914,  was 
twenty  years  old.  At  the  timif  of 
the  accident  he  was  on  his  way  from 
his  home  to  the  Lewis  Institute  for 
the  purpose  of  seeing  if  he  could 
register  in  a  course  of  study  at  the 
summer  school.  He  was  alone  in 
the  automobile,  which  he  had  taken 
from  the  garage  at  his  home  with- 
out telling  anybody  that  he  was  go- 
ing to  take  the  car  out,  or  that  he 
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was  going  to  the  Lewis  Institute. 
He  had  not  talked  with  his  father 
about  going  to  the  school  or  the 
question  of  paying  tuition,  which  he 
expected  to  pay  himself  out  of 
money  of  his  own  which  he  had  in 
the  bank.  The  automobile  belonged 
to  lus  father  and  was  bought  in 
1911.  The  family  consisted  of  the 
father  and  mother,  the  young  man, 
and  his  sister.  George  had  learned 
ta  drive  a  car  the  year  before  the 
automobile  was  bought,  and  during 
the  first  year  that  his  father  owned 
the  car  he  was  the  only  one  of  the 
family  who  drove  it.  Later,  both 
his  father  and  sister  learned  to 
drive.  In  June,  1914,  all  the  mem- 
bers of  the  family  drove  the  car  ex- 
cept the  mother,  and  when  she  went 
out  in  it  one  of  the  other  members 
of  the  family  would  drive.  George 
had  the  whole  mechanical  care  of 
the  car.  The  father  knew  that 
George  was  in  the  habit  of  taking 
out  the  car,  and,  though  he  had  not 
said  either  that  he  might  or  might 
not  take  it  out  at  any  time,  he  did 
not  object  to  his  taking  it  out,  and 
it  is  to  be  inferred  that  George  took 
the  car  whenever  he  wanted  to, 
when  it  was  not  in  use. 

The  defendant  asked  the  court  to 
instruct  the  jury  to  find  a  verdictin 
his  favor,  and  it  is  argued  that  there 
is  no  evidence  in  the  record  of  any 
negligence  in  the  management  of 
the  car.   Other  questions  also  are 
argued ;  but  the  important  question 
in  the  case  is  whether,  assuming 
^t  negligence  was  shown  in  the 
driving  of  the  machine,  the  plaintift 
in  error  is  liable  for  that  negligence. 
A  parent  is  not  liable  for  the  tort 
of  his  minor  child, 
KlST^iiTMutr    merely  from  the  re- 
tlJtVtllaSL      lationahip.  There  is 
no     evidence  or 
claim  that  George  J.  Page  was  not 
a  competent  chauffeur.   An  auto- 
mobile  is  not   so  dangerous  an 
agency  as  to  make 
the  owner  liable  for 
:  injuries  caused  by 

  it  to  travelers  on 

the   highway,  re- 
gardless of  the  agency  of  the  driver. 


IbbbiUtr  •< 
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Danforth  v.  Fisher,  75  N.  H.  Ill, 
21  L.R.A.(N.S.)  93,  139  Am.  St, 
Rep.  670,  71  Atl.  536;  StefFen  v.  Mc- 
Naughton,  142  Wis.  49,  26  L.R,A. 
(N.S.)  382, 124  N.  W.  1016, 19  Ann. 
Cas.  1227;  Jones  v.  Hoge,  47  Wash. 
663,  14  L.R.A.(N.S.)  216,  125  Am. 
St  Rep.  915, 92  Pac.  433.  The  own- 
er of  an  automobile  who  merely 
permits  another  to  use  it  for  his  own 
purposes  is  not  liable  for  the  negli- 
gence of  the  borrower  in  the  use  of 
the  machine.  Hartley  v.  Miller,  165 
Mich.  115,  33  L.R.A.(N.S.)  81,  130 
N.  W.  336, 1  N.  C.  C.  A.  126.  The 
owner  of  an  automobile  is  not  liable 
for  an  injury  occasioned  by  the  neg- 
ligent use  of  the  machine  by  his 
servant,  if  the  servant  was,  at  the 
time,  at  liberty  from  the  service  of 
his  master  and  not 
engaged  in  doing  fe"*«t"* 
his  master's  busi-  ^^^^i^^lJ^*"^ 
ness,  but  was  pur-  i»j««t  \r 
sumg  nis  own  m- 
terests  exclusively.  Reilly  v.  Con- 
nable,  214  N.  Y.  586,  L.R.A.1916A, 
954, 108  N.  E.  853,  Ann.  Cas.  1916A, 
666;  Slater  v.  Advance  Thresher 
Co.  97  Minn.  305,  5  L.R,A.(N.S.) 
598,  107  N.  W.  133. 

The  liability  of  Seth  H.  Page,  if 
any,  must  rest  upon  the  agency  of 
George  J.  Page.  Is  the  owner  of  an 
automobile,  who  has  provided  it  for 
the  use  of  his  family  for  their  pleas- 
ure, liable  for  an  injury  caused 
through  the  negligent  driving  of  the 
automobile  by  a  member  of  the  fam- 
ily while  using  it  for  some  personal 
purpose  of  his  own?  This  question 
has  arisen  in  many  cases,  and  the 
decisions  of  the  courts  have  been  di- 
rectly contrary,  though  all  agree 
that  the  liability,  if  any,  must  rest 
upon  the  relation  of  master  and 
servant  between  the  driver  of  the 
automobile  and  the  owner;  that  is, 
upon  the  fact  that  the  driver  of  the 
automobile  was  at  the  time  engaged 
in  doing  the  owner's  business. 
Those  courts  which  have  held  the 
owner  liable  have  done  so  on  the 
theory  that,  when  a  father  has 
bought  an  automobile  for  the  pleas- 
ure of  the  family,  he  has  made  it  his 
business  to  furnish  entertainment 
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for  members  of  his  family,  and 
therefore,  when  one  of  them  was 
permitted  to  use  the  automobile, 
even  for  his  own  personal  and  sole 
pleasure,  he  was  carrying  out  the 
purpose  for  which  it  was  owned  and 
so  was  using  it  in  the  owner's  busi- 
ness, who  was,  therefore,  the  princi- 
pal, and  liable  for  the  agent's  neg- 
lect. Such  was  the  view  of  the 
supreme  court  of  Washington  in. 
Birch  V.  Abercrombie,  74  Wash. 
486,  50  L.R.A.(N.S.)  59,  133  Pac. 
1020,  which  holds  that  a  daughter 
driving  for  her  own  pleasure,  her 
father's  car,  kept  for  the  use  of  the 
family,  is  his  servant,  for  whose 
negligence  in  operating  the  car  he 
is  liable.  It  was  said  that  such  use 
of  the  car  was  in  furtherance  of  the 
very  purpose  for  which  the  car  was 
owned,  and  was  used  by  one  of  the 
persons  by  whom  it  was  intended 
that  purpose  should  be  carried  out, 
and  that  the  car  was,  in  every  just 
sense,  being  used  in  the  owner's 
business  by  his  agent.  "It  seems  too 
plain  for  cavil  that  a  father  who 
furnishes  a  vehicle  for  the  custo- 
mary conveyance  of  the  members 
of  his  family  makes  their  convey- 
ance by  that  vehicle  his  affair, — that 
is,  his  business, — and  anyone  driv- 
ing the  vehicle  for  that  purpose 
with  his  consent,  express  or  implied, 
whether  a  member  of  hia  family  or 
another,  is  his  agent.  The  fact  that 
only  one  member  of  the  family  was 
in  the  vehicle  at  the  time  is  in  no 
sound  sense  a  diiferentiating  cir- 
cumstance, abrogating  the  agency. 
It  was  within  the  general  purpose 
of  the  ownership  that  any  member 
of  the  family  should  use  it,  and  the 
agency  is  present  in  the  use  of  it 
by  one  as  well  as  by  all.  In  this 
there  is  no  similitude  to  a  lending  of 
a  machine  to  another  for  such  oth- 
er's use  and  purpose  unconnected 
with  the  general  purpose  for  which 
the  machine  was  owned  and  kept." 

Other  cases  in  which,  under  vary- 
ing conditions,  a  parent  has  been 
held  liable  for  the  negligence  of  his 
child  in  the  operation  of  the  pa- 
rent's car  owned  and  used  for  the 
family  convenience  and  pleasure. 


are  McNeal  v.  McKain,  33  CHda» 
449,  41  L.R.A.(N.S.)  775,  126  Pac. 
742 ;  Stowe  v.  Morris,  147  Ky.  386, 
39  L.R.A.(N.S.)  224,  144  S.  W.  52; 
Kayser  v.  Van  Nest,  125  Minn.  277, 
51  L.R.A.(N.S.)  970,  146  N.  W. 
1091 ;  Davis  v.  Littlefield,  97  S.  C. 
171,  81  S.  E.  487;  Griffin  v.  Russell, 
144  Ga.  275,  L.RJV.1916F,  216,  87 
S.  E.  10,  Ann.  Gas.  1917D,  994; 
King  v.  Smythe,  140  Tenn.  217, 
L.R.A.1918F,  293,  204  S.  W.  296; 
Crittenden  v.  Murphy,  36  Gal.  App. 
803, 173  Pac.  595.  In  some  of  these 
cases  the  child  was  driving  with 
other  members  of  the  family,  so 
that  the  question  is  not  exactly  the 
same  as  lliat  presented  here  and  in 
Birch  V.  Abercrombie,  supra,  and 
the  distinction  is  noticed  in  McNeal 
V.  McKain,  33  Okla.  449,  41  L.RJ^. 
(N.S.)  775,  126  Pac.  742,  where,  in 
referring  to  the  case  of  Daily  v. 
MaxweU,  152  Mo.  App.  415,  133  S. 
W.  351,  which  held  that  where  a 
father  purchases  an  automobile  for 
the  use  of  his  family  and  their  pleas- 
ure, and  his  minor  son  uses  the  car 
for  his  own  pleasure,  having  in  it 
neither  any  members  nor  any  guests 
of  his  father's  family,  the  relation 
of  master  and  servant  exists  in  the 
operation  of  the  car  by  the  son  for 
his  own  pleasure,  the  supreme  court 
of  Oklahoma  says  that  it  is  not  to 
be  understood  as  approving  the 
length  to  which  the  rule  is  extended 
in  that  case,  since  it  was  not  essen- 
tial to  determine  that  question  in 
order  to  dispose  of  the  case  before 
the  Oklahoma  court.  The  doctrine 
of  Daily  v.  Maxwell,  supra,  and  of 
other  cases  in  the  Missouri  court  of 
appeals,  was  later  overruled  by  the 
supreme  court  of  Missouri  in  Haya 
V.  Hogan,  273  Mo.  1,  L.RJ^.1918C, 
715, 200  S.  W.  286,  Ann.  Gas.  1918E, 
1127,  as  unsound  in  principle  and 
unsupported  by  the  weight  of  au- 
thority; the  court  saying  that  "aft- 
er a  careful  consideration  of  all  the 
authorities  cited,  we  have  reached 
the  same  conclusion,  and  hold  that 
the  mere  ownership  of  an  automo- 
bile, purchased  by  a  father  for  the 
use  and  pleasure  of  himself  and 
family,  does  not  render  him  liable 
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in  damages  to  a  third  person  for  in- 
juries sustained  thereby,  through 
the  negligence  of  his  minor  son 
while  operating  the  same  on  a  pub- 
lic highway,  in  furtherance  of  his 
own  business  or  pleasure;  and  the 
fact  that  he  had  his  father's  special 
or  general  permission  to  so  use  the 
car  is  wholly  inmiaterial." 

The  cases  cited  by  the  defendant 
in  error  fully  sustain  the  rules  of 
law  under  which  he  daims  the  right 
to  recover.  On  the  other  hand, 
there  are  many  authorities  which 
hold  precisely  the  contrary.  The 
doctrine  announced  in  Hays  v.  Ho- 
gan,  supra,  which  has  just  been 
quoted,  is  in  accordance  with  Uie 
rales  of  law  declared  in  Doran  v. 
Tbomsen,  76  N.  J.  L.  764, 19  L.RA. 
(NJS.)  335,  131  Am.  St.  Bep.  677, 
71  Atl.  296;  Van  Blaricom  v.  Dodg- 
aon.  220  N.  Y.  Ill,  L.R.A.1917F, 
363,  115  N.  E.  443;  Parker  v.  WU- 
aon,  179  Ala.  361,  43  L.R.A.(N.S.) 
87,  60  So.  150 ;  McFarlane  v.  Win- 
ters, 47  Utah,  598,  L.R.A.1916D, 
618,  156  Fac.  437;  Blair  v.  Broad- 
water, 121  Va.  301,  L.R.A.1918A, 
1011,  93  S.  E.  632;  Loehr  v.  Abell, 
174  Mich.  590,  140  N.  W.  926; 
Cohen  v.  Meador,  119  Va.  429,  89  S. 
E.  876,  Ann.  Cas.  1917D,  375 ;  Lin- 
ville  V.  Nissen.  162  N.  C.  95,  77  S. 
£.  1096. 

It  seems  rather  a  fantastic  no- 
tion that  a  son,  in 
tSiSl^^S^      "Sing   the  family 
lubiiitr  of        automobile  to  take  a 
Z3^ei"  ride  by  himself  for 

pure  pleasure,  is  the 
agent  of  his  father  in  furnishing 
amusement  for  himself,  is  really 
carrying  on  his  father's  business, 
and  that  his  father,  as  principal, 
should  be  liable  for  the  result  of  the 
son's  negligent  manner  of  furnish- 
ing the  entertainment  to  himself. 
It  is  said  in  the  case  of  Hays  v.  Ho- 
gan,  supra,  that  "the  creation  of  the 
relation  of  master  and  servant 
should  not  be  based  upon  the  pur- 
pose which  the  parent  had  in  mind 
in  buying  the  automobile,  and  the 
permissive  use  by  a  member  of  his 
family.  One  might  keep  an  auto- 
mobile for  the  use  of  the  members 
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of  a  club,  the  students  of  a  certain 
school,  the  residents  of  a  certain 
town,  or  for  the  general  public;  yet 
who  will  say,  in  case  he  permits 
such  persons  to  use  the  machine  and 
they  injure  a  third  party,  that  the 
relation  of  master  and  servant 
existed,  and  that,  in  using  the  au- 
tomobile for  one  of  the  purposes  for 
which  it  was  bought,  the  club  man, 
or  the  student,  or  a  member  of  the 
general  public  was  in  the  business 
of  the  owner,  and  that  he  is,  there- 
fore, liable  for  their  acts." 

The  proposition  announced  is  that 
a  father,  by  the  furnishing  of  the 
means  of  amusement  to  his  family, 
has  made  their  amusement  his  busi- 
ness, so  that  each  member  of  the 
family,  in  using  for  his  own  per- 
sonal enjoyment,  upon  his  own  ini- 
tiative, any  of  the  means  so  fur- 
nished, though  engaged  exclusively 
in  the  pursuit  of  his  own  peculiar 
ends,  without  the  direction,  control, 
advice,  consent,  or  knowledge  of 
any  other  person,  is  still  engaged,  as 
agent,  in  carrying  on  the  business 
of  another.  If  the  son  is  his  fa- 
ther's agent  to  amuse  himself  with 
an  automobile,  he  must  also  be  a 
like  agent  for  his  own  amusement 
wiUi  bicycles,  horses  and  buggies, 
guns,  golf  clubs,  baseballs  and  bats, 
row  boats,  and  motor  and  sail  boats, 
if  these  should  happen  to  be  pro- 
vided, and  if,  in  carrying  on  his 
father's  business  by  the  use  of  any 
of  these  articles,  as  his  father's 
agent,  to  amuse  his  father's  son,  he 
should  negligently  injure  anyone, 
his  father  would  be  liable  as  prin- 
cipal. Such  a  refinement  of  reason- 
ing has  not  been  recognized  until 
since  the  advent  of  the  automobile, 
or  in  the  case  of  any  other  instru- 
mentality. A  parent  who  has  per- 
mitted his  child  to  have  firearms  or 
use  horses  for  his  own  amusement 
has  not  been  held  liable  for  the 
child's  negligence  in  using  them  as 
the  father's  agent.  He  has  been 
held  liable  only  for  his  own  fault, 
and  not  for  the  child's  and  accord- 
ingly, where  a  son  was  driving  a 
horse  for  his  own  amusement,  and 
not  in  his  father's  business,  the  fa- 
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ther  was  not  liable  for  his  negli- 
H^ence.  Brohl  v.  Lingeman,  41  Hich. 
711,  S  N.  W.  199;  Maddox  v. 
Brown,  71  Me.  432,  36  Am.  Rep. 
336.  Where  one  was  injured  by  the 
negligent  use  of  a  gun  by  a  child, 
the  parent  was  held  liable,  not  for 
the  child's  negligence,  but  his  own, 
in  permitting  the  gun  to  come  into 
the  possession  of  one  who  was  in- 
competent to  use  it.  Meers  v.  Mc- 
Dowell, 110  Ky.  926,  53  L.R.A.  789, 
96  Am.  St.  Rep.  475,  62  S.  W.  1013. 

The  relation  of  master  and  serv- 
ant is  not  established  by  the  mere 
fact  that  the  purpose  for  which  the 
father  purchased  the  machine  was 
the  pleasure  of  the  family,  and  that 
he  permitted  his  son  to  use  it  for 
his  own  pleasure.  In  Doran  v. 
Thomsen,  76  N.  J.  L.  762, 19  L.R.A. 
(N.S.)  335,  131  Am.  St.  Rep.  677, 
71  Ati.  296,  an  instruction  was 
given  which  stated,  substantially, 
that  these  facts  would  create  the  re- 
lation of  master  and  servant,  and 
the  court,  in  commenting  upon  the 
instruction,  said:  "It  bases  the 
creation  of  the  relation  of  master 
and  servant  upon  the  purpose  which 
the  parent  had  in  mind  in  acquiring 
ownership  of  the  vehicle  and  its  per- 
missive use  by  the  child.  This  prop- 
osition ignores  an  essential  element 
in  the  creation  of  that  status  as  to 
third  persons, — ^that  such  use  must 
be  in  furtherance  of,  and  not  apart 
from,  the  master's  service  and  con- 
trol,— and  fails  to  distinguish  be- 
tween a  mere  permission  to  use  and 
a  use  subject  to  the  control  of  the 
roaster  and  connected  with  his  af- 
fairs. The  reason  for  liability  is 
founded  upon  the  idea  of  control 
which  a  master  has  over  his  serv- 
ant. The  court,  although  attempt- 
ing to  rest  the  liability  upon  the 
relation  of  master  and  servant,  yet 
actually  tested  the  liability  by  the 
fact  that  she  was  intrusted  with  the 
operation  of  the  machine  for  her 
own  pleasure,  if  purchased  for  that 
object,  whereby  she,  ipso  facto,  be- 
came a  servant.  So  that  the  charge 
thus,  in  fact,  left  the  legal  relation 
of  master  and  servant  out  of  ac- 
count, and  raised  it  in  name  only. 


because  the  daughter  was  allowed  to 
drive  the  machine.  In  this  there 
was  also  error." 

In  Parker  v.  Wilson,  179  Ala. 
368,  43  L.R.A.(N.S.)  87,  60  So.  150, 
it  is  said:  "The  meager  facts  be- 
fore us,  though  interpreted  with 
favor  to  the  appellant,  present  the 
case  of  a  mere  permissive  use  of 
the  father's  v^cle  by  the  son  for 
his  own  purposes  of  business  or 
pleasure.  On  what  principle  can  it 
be  said,  in  i^is  state  of  the  case,  that 
the  son  was  the  servant  of  the  de- 
fendant, and  acting  within  the 
course  or  scope  of  his  emplojrment? 
It  seems  clear  that  the  ordinary 
rule  of  master  and  servant  has  no 
application  to  such  a  case,  and,, 
prior  to  the  advent  of  the  automo- 
bile,' the  contrary  doctrine  had  no 
general  currency  in  this  country  or 
England.  .  .  .  The  doctrine  con- 
tended for  amounts  to  this:  That 
the  pleasure  of  the  family,  in  its  ut- 
most detail,  is  the  business  of  the 
father.  As  applied  to  the  case  at 
hand,  it  means  that  the  soUj  in  pur- 
suit of  his  own  pleasure  with  an 
automobile  owned  by  his  father,, 
was  engaged  in  the  business  of  the 
father.  But  the  doctrine,  we  think,, 
has  no  firm  foundation  in  reason  or 
common  sense.  In  theory,  it  over- 
looks well-eettled  principles  of  law ; 
in  practice,  it  would  interdict  ihe 
father's  generosity  and  his  reason- 
able care  for  the  pleasure,  or  even 
the  well-being,  of  Ids  children,  by 
imposing  an  universal  responsibil- 
ity for  their  acts." 

Again  it  is  said:  "Automobiles 
are  not  to  be  classed  with  such 
highly  dangerous  agencies  as  dyna- 
mite or  savage  animals.  They  are 
not  dangerous  per  se.  Prudently 
driven,  they  are  safer  than  the 
horse-drawn  vehicle.  But  the  spe- 
cif training  needed  for  their  oper- 
ation, though  simple  and  easily  ac- 
quired, as  well  as  the  temptation  to 
speed  which  they  constantly  pre- 
sent, should  impose  upon  owners  a 
special  degree  of  care  in  the  selec- 
tion of  experienced  and  judgmatic 
drivers  for  them.  No  doubt  liabil- 
ity will  arise  where  the  owner  in- 
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trusts  a  machine  of  such  dangerous 
potentialitiea  to  the  hands  of  an  in- 
experienced or  incompetent  person, 
whether  child  or  servant.  In  the 
case  of  a  mere  permissive  use,  the 
liability  of  the  owner  would  rest, 
not  alone  upon  the  fact  of  owner- 
ship, but  upon  the  combined  nesrli- 
gence  of  the  owner  and  the  driver, 
— ne^igence  of  the  one  in  intrust- 
ing the  machine  to  an  incompetent 
driver;  of  fhe  odier  in  its  operation. 
No  such  case  is  presented  by  either 
the  pleading  or  the  evidence  shown 
in  this  record." 

The  new  doctrine  really  seems  to 
have  its  origin  in  the  belief  that 
there  should  be  a  distinction  be- 
tween an  automobile  and  other  ve- 
hicles and  instrumentalities,  and  a 
greats  liabili^  on  the  part  of  the 
owner  because  the  danger  arising 
from  its  negligent  use  is  greater. 
Thus,  in  Hays  v.  Hogan,  180  Mo, 
App.  237, 165  S.  W.  1126  (which  the 
supreme  court  later  reversed),  the 
Missouri  court  of  appeals,  in  affino- 
ing  the  judgment  of  the  trial  court, 
said:  ''We  think  that  when  an  au- 
tomobile ...  is  being  used  by 
another  member  of  the  family  than 
the  owner,  but  with  the  owner's 
consent,  that  he  should  not  be  heard 
to  say  that  such  other  is  not  his 
agent  or  servant.  No  dangerous 
rule  is  thus  established,  but  one  in 
harmony  with  and  conducive  to  the 
proper  recognition  of  the  le^ative 
enactment." 

And  in  Birch  v.  Abercrombie,  74 
Wash.  496,  60  L.RJV.(N.S.)  69, 133 
Pac  1020,  it  is  said :  '*We  think 
that  both  on  reason  and  authority 
the  daughter,  in  the  present  in- 
stance, should  be  held  to  be  the 
agent  of  her  parents  in  the  use  of 
the  automobile.  Any  other  view 
would  set  a  premium  upon  the  fail- 
ure of  the  owner  to  employ  a  com- 
petent chauffeur  to  drive  an  auto- 
mobile kept  for  the  use  of  the  mem- 
bers of  his  family,  even  if  he  knew 
that  they  were  grossly  incompe- 
tent to  operate  it  for  themselves. 
The  adoption  of  a  doctrine  so 
callously  technical  would  be  little 
short  of  calamitous." 
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So,  in  Crittenden  v.  Murphy,  36 
Cal.  App.  803,  173  Fac.  696,  it  is 
said,  after  a  quotation  from  Birch 
v.  Abercrombie,  supra:  "We  are 
satisfied  that  the  rule  thus  laid 
down  is  the  correct  one,  not  only  be- 
cause of  the  fact  that  the  use  of  the 
machine  by  the  son  for  his  own 
pleasure  was  contemplated  when  it 
was  purchased,  but  also  because  of 
the  very  nature  of  the  automobile 
itseif.  While  it  is  true  that  the  au- 
tomobile is  not,  in  itself,  a  danger- 
ous instrument,  nevertheless  it  de- 
mands a  very  high  degree  of  care 
and  skill  in  its  management  upon 
the  highway;  and  it  must  be  recog- 
nized that,  in  the  hands  of  an  in- 
competent or  reckless  youth,  it  has 
immense  potentiality  for  harm  to 
others." 

In  King  v.  Smythe,  140  Tenn. 
225,  L.R.A.1918F,  293,  204  S.  W. 
296,  the  supreme  court  of  Tennes- 
see said:  "It  is  true  that  an  auto- 
mobile is  not  a  dangerous  instru- 
mentality so  as  to  make  the  owner 
liable,  as  in  the  case  of  a  wild  ani- 
mal loose  on  the  streets;  but,  as  a 
matter  of  practical  justice  to  those 
who  are  injured,  we  cannot  close 
our  eyes  to  the  fact  that  an  automo- 
bile possesses  excessive  weight,  that 
it  is  capable  of  running  at  a  rapid 
rate  of  speed,  and,  when  moving 
rapid^  upon  Uie  streets  of  a  popu- 
lous city,  it  is  dangerous  to  life  and 
limb  and  must  be  operated  with 
care.  If  an  instrumentality  of  this 
kind  is  placed  in  the  hands  of  his 
family  by  a  father,  for  the  family's 
pleasure,  comfort,  and  entertain- 
ment, the  dictates  of  natural  jus- 
tice should  require  that  the  owner 
should  be  responsible  for  its  negli- 
gent operation,  because  only  by 
doing  so,  as  a  general  rule,  can  sub- 
stantial justice  be  attained.  A  judg- 
ment for  damages  against  an  infant 
daughter  or  an  infant  son,  or  a  son 
without  support  and  without  prop- 
erty, who  is  living  as  a  member  of 
the  family,  would  be  an  empty  form. 
The  father,  as  owner  of  the  automo- 
bile and  as  head  of  the  family,  can 
prescribe  the  conditions  upon  which 
it  may  be  run  upon  the  roads  and 
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streets,  or  he  can  forbid  its  use  al- 
together. He  must  know  the  na- 
ture of  the  instrument,  and  the 
probability  that  its  negligent  oper- 
ation will  produce  in  j  ury  and 
damage  to  others.  We  think  the 
practical  administration  of  justice 
between  the  parties  is  more  the 
duty  of  the  court  than  the  preserva- 
tion of  some  esoteric  theory  con- 
cerning the  law  of  principal  and 
agent.  If  owners  of  automobiles 
are  made  to  understand  that  they 
will  be  held  liable  for  injury  to  per- 
son and  property  occasioned  by 
their  negligent  operation  by  in- 
fants or  others  who  are  financially 
irresponsible,  they  will  doubtless 
exercise  a  greater  degree  of  care  in 
selecting  those  who  are  permitted 
to  go  upon  the  public  streets  with 
such  dangerous  instrumentalities. 
An  automobile  cannot  be  compared 
with  golf  sticks  and  other  small 
articles  bought  for  the  pleasure  of 
the  family.  They  are  not  used  on 
public  highways,  and  are  not  of  the 
same  nature  as  automobiles." 

This  argument  may  be  sound 
enough,  but  it  has  no  application  to 
the  doctrine  of  master  and  servant. 

The  instruction  to  find  a  verdict 
for  the  defendant  should  have  been 
given. 

The  judgments  of  the  Appellate 
Court  and  of  the  Circuit  Court  are 
reversed,  and  the  cause  is  remanded 
to  the  Circuit  Court. 

Cartwright  and  Farmer,  JJ.,  dis- 
senting: 

The  opinion  adopted  by  the  ma- 
jority is  contrary  to  the  weight  of 
authority,  as  perhaps  is  sufficiently 
apparent  from  the  opinion.  In  20 
R.  C.  L.  629,  the  conclusion  of  the 
courts  on  the  question  is  stated  as 
follows:  "Where  a  parent  pur- 
chases an  automobile  for  the 
use  of  his  family,  a  child  us- 
ing it  for  his  own  pleasure  is 
held  by  the  weight  of  authority  to 
be  the  servant  of  his  parent  in  do- 
ing so,  and  if,  in  the  course  of  his 
travels,  he  negligently  manipulates 
the  machine,  the  act  is  within  the 
scope  of  his  employment.*' 

The  same  doctrine  is  stated  in 


Berry  on  Automobiles,  §  653 :  "The 
rule  is  followed  in  most  of  the  states 
in  which  the  question  has  been  de- 
cided that  one  who  keeps  an  auto- 
mobile for  the  pleasure  and  con- 
venience of  himself  and  his  family 
is  liable  for  injuries  caused  by  the 
negligent  operation  of  the  machine, 
while  it  is  being  used  for  the  pleas- 
ure or  convenience  of  a  member 
of  his  family." 

In  Blakemore's  Babbitt  on  Motor 
Vehicles,  2d  ed.  §  902,  the  same  rule 
is  stated :  "There  is  a  class  of  cases 
where  the  head  of  a  family  buya  an 
automobile  for  the  use  and  pleasure 
of  his  family,  and  the  courts  indine 
to  hold  that  when  a  car  bought  for 
family  use  is  used  for  that  purpose 
the  owner  is  liable  for  negligence  in 
its  operation," — and  this  is  fol- 
lowed by  cases  supporting  the  doc- 
trine. 

In  8  903  of  the  same  work,  it  ia 
said  tne  weight  of  authority  now  is 
that  when  a  father  provides  an  au- 
tomobile for  the  pleasure  of  his 
child  he  is  liable  for  the  child's  neg- 
ligence in  running  the  car,  with  this 
statement:  "If  a  father  owns  an 
automobile  and  permits  his  son  to 
run  it,  the  son  is,  as  a  matter  of 
law,  his  agent"— citing  Winn  v. 
Haliday,  109  Miss.  691,  69  So.  685, 
in  which  case  a  son  of  the  owner 
was  driving  an  automobile  accom- 
panied by  his  brother  and  friends 
on  his  way  to  a  ball  game. 

We  see  nothing  fantastic  in  these 
statements  of  the  relation  between 
the  owner  of  an  automobile  fur- 
nished for  general  family  use  and  a 
member  of  the  family  operating  it 
in  the  authorized  use,  nor  in  the  de- 
cisions of  many  courts  to  the  same 
effect.  The  r^ation  is  not  based 
upon  the  purpose  which  the  pa- 
rent has  in  mind  in  buying  the 
automobile,  but  upon  the  authorized 
application  to  the  family  use,  and 
there  is  no  similarity  whatever  be- 
tween providing  an  automobile  for 
the  use  of  the  owner's  family,  and 
keeping  one  for  use  of  a  club, 
school,  or  general  public,  between 
whom  and  the  owner  there  is  no  re- 
lation or  obligation  to  furnish  an 
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automobile  or  anything  else.  Nei- 
ther is  there  any  ground  for  com- 
parison between  furnishing  golf 
clubs,  baseballs  and  bat8»  or  the  like, 
to  be  used  on  private  grounds,  and 
furnishing  an  engine-driven  car  to 
be  used  on  the  public  streets  and 
hie^waya,  where  the  owner  must 
anticipate  that  negligence  in  oper- 
ation may  produce  the  most  seri- 
ous results. 

The  leading  case  in  support  of  the 
opinion  adopted  in  this  case  is 
Doran  v.  Thomsen,  76  N.  J.  L.  754, 
19  L.R.A.(N.S.)  335.  131  Am.  St. 
Rep.  677,  71  Atl.  296,  which  is  gen- 
erally cited  by  the  courts  adopting 
tlie  same  theoiy;  but  in  Bfissell  v. 
Hayes.  86  N.  J.  L.  348.  91  Atl.  322. 
the  court  stated  rules  at  variance 
with  Uie  former  decision.  In  the 
later  case  the  question  was  one  of 
agency,  where  the  son  was  driving 
father's  automobile  with  his 
mother  and  sister  and  guests,  and 
the  court  said;  "It  was  within  the 
scope  of  the  father's  business  to 
famish  his  wife  and  daughter,  who 
were  living  with  him  as  members 
of  his  immediate  family,  with  out- 
door recreation,  just  the  same  as  it 
was  his  business  to  furnish  them 
with  food  and  clothing,  or  to  min- 
ister to  their  health  in  other  ways." 

The  refusal  of  the  trial  court  to 
direct  a  verdict  against  the  plaintiff 
was  approved  and  judgment  af- 
firmed. The  court  said  that  the  re- 
lation of  principal  and  agent  may  be 
either  expressed  or  implied,  and  the 
real  question  is  whether  the  act  is 
done  with  the  assent  of  the  person 
charged,  whether  expressed  or  im- 
plied. The  court  saw  some  ground 
oi  difference  between  that  case  and 
the  former  one,  but  declared  that 
the  operation  of  an  automobile  fur- 
nished by  a  parent  for  the  use  of  his 
family  is  his  business,  and  the  au- 
thority to  use  it  may  be  either  ex- 
pressed or  implied. 

There  is  no  possible  ground  of 
difference  concerning  liability, 
whether  there  is  one  member  of  the 
family  in  the  automobile  or  the 
whole  family.  If  it  is  within  the 
5  A.L.E.— IB. 
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scope  of  a  father's  btisiness  to  fur- 
nish members  of  his  family  with  an 
automobile  for  family  use,  just  iiis 
same  as  it  is  his  business  to  furnish 
them  with  food  and  clothing,  or  to 
minister  to  their  health  in  other 
ways,  it  was  just  as  much  the  busi- 
ness of  the  plaintiff  in  error,  when 
his  son  drove  the  automobile  for  his 
convenience,  as  if  all  the  family  had 
been  riding  in  it.  The  only  ground 
upon  which  it  can  be  said  that  he 
was  not  liable  for  negligence  in  the 
operation  of  the  automobile  would 
be  that  it  was  none  of  his  affair, 
which  is  not  only  contrary  to  the 
weight  of  authority,  but  against  the 
public  interest  and  naturtd  justice. 
It  is  not  contended  that  the  liability 
arises  out  of  the  mere  fact  of  the 
relation  of  parent  and  child,  or 
upon  the  duty  of  a  parent  to  fur- 
nish an  automobile  for  the  use  of 
the  members  of  his  family,  but  it 
rests  on  the  doctrine  of  agency, 
which  is  not  coniined  to  commercial 
business  transactions,  and  which 
arises  from  the  fact  of  the  parent 
furnishing  an  automobile  for  fam- 
ily use,  with  a  general  authority, 
expressed  or  implied,  that  it  maybe 
used  for  the  pleasure,  comfort,  and 
entertainment  or  outdoor  recreation 
of  members  of  the  family.  The  cor- 
rect doctrine  has  been  stated  and 
applied  in  numerous  cases  under 
conditions  similar  to  those  shown 
by  the  record  in  this  case.  Stowe  v. 
Morris,  147  Ky.  386,  39  L.R.A. 
(N.S.)  224,  144  S.  W.  52;  Ploetz  v. 
Holt,  124  Minn.  169,  144  N.  W.  745; 
Kayser  v.  Van  Nest.  125  Minn.  277, 
51  L.R.A.(N.S.)  970,  146  N.  W. 
1091 ;  McNeal  v.  McKain,  33  Okla. 
449,  41  L.RA.<N.S.)  776,  126  Pac. 
742 ;  Birch  v.  Abercrombie,  74 
Wash.  486,  50  L.R.A.(N.S.)  69,  133 
Pac.  1020;  Smith  v.  Jordan.  211 
Mass.  269,  97  N.  E.  761 ;  Griffin  v. 
Russell,  144  Ga.  275,  L.R.A.1916F, 

216,  87  S.  E.  10,  Ann.  Gas.  1917D, 
994;  King  v.  Smythe,  140  Tenn. 

217.  L.R.A.1918F.  293,  204  S.  W. 
296 ;  Crittenden  v.  Murphy,  36 
Cal.  App.  803.  173  Pac.  595. 
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UMiiSj  ci  owner  imcUr  "familsr-purpose"  doctrine,  for  nuiries  by  antomobile 
while  being  used  by  member  of  Us  family. 


I.  Generally,  226. 

n.  Wliere  child  is  driving  vith  other 

members  of  family,  227. 
nt  Where  car  is  bein^  lued  by  eUld 

alone,  228. 
IV.  Liability  where  spooae  of  owner  is 

using  car,  232. 

I.  OemeraO/y. 

As  to  validity,  construction,  and  ef- 
fect of .  statutes  which  make  owner 
responsible  for  negligence  of  another 
person  operating  automobile,  see  an- 
notation to  Wolf  V.  Sulik,  4  A.L.R.  861. 

For  liability  of  parent  for  injury  to 
child's  guest  by  negligent  operation  of 
car,  see  annotation  to  Flynn  ▼.  I«wi8, 
2  A.L.R.  900. 

This  note  does  not  include  the  ques- 
tion of  an  owner's  liability,  so  far  as 
it  inrolTes  the  application  of  the  gen- 
erally accepted  principles  for  the  de- 
termination of  the  relation  of  master 
and  servant  or  principal  and  agent, 
but  covers  merely  the  question  of  lia- 
bility under  the  so-called  "family-pur- 
pose" doctrine.  This  doctrine  holds 
the  owner  of  an  automobile,  which  was 
purchased  and  maintained  for  the 
pleasure  of  his  or  her  family,  liable 
for  injuries  inflicted  by  the  machine 
while  it  Is  being  used  by  members  of 
the  family  for  their  own  pleasure,  on 
the  theory  that  the  car  is  being  used 
for  the  purpose  or  business  for  which 
it  was  kept,  and  that  the  person  op- 
erating it  is,  therefore,  acting  as  the 
owner's  agent  or  servant  in  using  it. 
It  is  to  be  observed  that  this  doctrine 
presupposes  that  the  car  is  kept  for 
family  use,  and  does  not  apply  to  a  car 
not  so  kept,  but  which  a  member  of 
the  family  was  allowed  to  take  on  a 
particular  occasioh.  In  its  full  scope, 
the  doctrine  applies  equally,  whether 
the  member  of  the  family  who  was 
driving  the  car  was  alone  or  was  ac- 
companied by  other  members  of  the 
family.  Some  courts,  however,  even 
those  which  emphasize  the  point  that 
the  car  was  kept  for  family  use,  draw 

'distinction  between  the  two  cases. 


V.  Where  owner's  parent  is  using  ear, 
233. 

VI,  Where  members  of  family  are  be- 
ing driven  by  owner's  chanffeur. 
233. 

It  may  be  observed  in  this  connection 
that  if,  upon  the  particular  occasion 
in  question,  the  son,  under  the  direc- 
tion or  request  of  the  owner  of  the 
car,  takes  out  other  members  of  the 
family,  the  owner  might  be  held  re- 
sponsible upon  general  principles  of 
master  and  servant,  or  principal  and 
agent,  and  without  invoking  the  dis- 
tinctive doctrine  now  under  consider- 
ation. But  if  it  merely  appears  that, 
without  any  such  direction  or  request, 
the  car  was  being  used  for  the  pleas- 
ure of  two  or  more  members  of  the 
family,  it  la  not  so  clear  that  the  case 
can  be  distinguished  from  one  where 
the  car  was  being  used  by  a  single 
member  of  the  family,  in  circum- 
stances otherwise  the  same.  The  dis- 
senting opinion  in  the  reported  case 
(Aaein  v.  Page,  ante,  216)  express- 
ly denies  the  possibility  of  such 
a  distinction,  stating  that  there  is 
no  possible  ground  of  difference  con- 
cerning liability,  whether  there  is  one 
number  of  the  family  in  the  automo- 
bile, or  the  whole  family.  The  New 
Jersey  court  of  errors  and  appeals, 
however,  as  subsequently  shown,  does 
draw  such  a  distinction.  It  may  per- 
haps be  said  in  support  of  the  distinc- 
tion, even  as  aitplied  to  a  case  where 
the  decision  must  rest  upon  the  fact 
that  the  car  was  being  used  in  fur- 
therance of  the  family  purpose  for 
which  it  was  kept,  that  the  family  pur- 
pose, as  distinguished  from  the  indi- 
vidual purpose  of  the  member  of  the 
family  who  was  driving  the  car  upon 
the  occasion  in  question,  is  empha- 
sized when  he  is  accompanied  by  other 
members  of  the  family,  and  that,  con- 
versely, the  individual  purpose  over- 
rides the  family  purpose,  when  no 
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other  members  of  the  family  are 
present  At  all  events,  the  distinction 
is  one  that  cannot  be  safely  disregard- 
ed in  considering  the  cases. 

A  direct  conflict  exists  among  the 
courts  concerning  the  doctrine  under 
consideratioD ;  some  have  squarely  re- 
jected it.  while  others  have  as  unquali- 
fiedly approved  and  adopted  it.  Tlie 
doctrine  undoubtedly  involves  a  novel 
application  of  the  rule  of  respondeat 
superior,  and  may,  perhaps,  be  regard- 
ed as  straining  that  rule  unduly. 
There  are,  however,  undoubted  practi- 
cal considerations  in  favor  of  the  doc- 
trine, since  it  puts  the  financial 
responsibility  of  the  owner  behind  the 
car  while  it  is  being  used  by  a  member 
of  the  family,  who  is  likely  to  be  finan- 
cially irresponsible,  in  pursuit  and 
furtberance  of  the  purpose  for  which 
the  car  is  kept;  and  relieves  the  in- 
jured person  from  the  difficult  task  of 
meeting  the  owner's  claim  that*  upon 
the  occasion  in  question,  the  car  was 
not  being  used  for  his  pleasure  or  busi- 
ness. The  doctrine  of  couse,  extends 
its  protection  not  only  to  pedestrians, 
but  to  other  automobilists  who  may  be 
injured  in  person  or  property  by  the 
negligence  of  a  member  of  the  family 
of  the  owner  of  the  car  in  question. 
It  mBj  be  observed  that  the  practical 
results  accomplished  by  this  doctrine, 
without  the  aid  of  a  statute,  are  se- 
cared  in  Michigan,  and  perhaps  some 
other  states,  by  a  statute  which,  in 
effect,  holds  the  owner  responsible  for 
all  injuries  negligently  inflicted  while 
the  car  is  being  used  by  another  with 
the  owner's  consent,  express  or  im- 
plied. See  Stapleton  v.  Independent 
Brewing  Co.  (1917)  19S  Mieh.  170, 
L3J^1918A,  916, 164  N.  W.  520.  Such 
a  statnte,  however,  goes  further  than 
the  doctrine,  and  covers  cases  beyond 
its  reach,  e.  g.,  where  the  car  is  not 
kept  for  family  use,  but  is  loaned  up- 
on a  particular  occasion. 

n.  Where  child  <s  driving  tcith  other 
members  of  family. 

In  the  following  cases,  in  which  an 
automobile  was  kept  for  the  pleasure 
and  convenience  of  the  owner's  fam- 
ily, it  was  held  that  he  was  liable,  un- 
der the  "family-purpose"  doctrine,  for 
an  iujury  caused  by  it  while  it  was  be- 


ing occupied  and  used  with  his  express 
or  implied  permission  by  members  of 
his  family,  who  were  being  driven  by 
one  of  his  children;  at  least,  they  em- 
phasize the  point  that  the  car  was 
kept  for  and  habitually  used  by  the 
members  of  the  family.  Denison  v. 
McNorton  (1916)  142  C.  C.  A.  631,  228 
Fed.  401;  Lemke  v.  Ady  (1916)  — 
Iowa,  — ,  159  N.  W.  1011;  CoUiqson  v. 
Cutter  (1919)  —  Iowa,  — ,  170  N.  W. 
421;  Dircks  v.  Tonne  (1918)  —  Iowa, 
—  167  N.  W.  103;  Uphoff  v.  McCor- 
roick  (1918)  139  Minn.  392,  166  N.  W. 
788;  Missell  v.  Hayes  (1914)  86  N.  J. 
L.  348,  91  Atl.  322;  Boes  t.  HoweU 
(1918)  24  N.  M.  142,  L.R.A.1918F,  288. 
173  Fac.  966;  McNeal  v.  McKain 
(1912)  S3  Okla.  449,  41  LJELA.(N.S.) 
775,  126  Fac.  742,  , 

The  rule  was  stated  and  adopted  in 
Denison  v.  McNorton  (1916)  142  C.  G. 
A.  631, 228  Fed.  401,  supra,  that  where 
a  father  provides  an  automobile  for 
the  pleasure  of  his  family,  the  use  of 
the  car  for  such  purpose  is  within  the 
scope  of  his  business  analogously  to 
the  furnishing  of  food  or  clothing,  or 
ministering  to  their  health. 
'a  In  Stowe  v,  Morris  (1912)  147  Ky. 
f,  388,  39  L.BJ^.(N.S.)  224, 144'S.  W.  62, 
,  i  where  Hie  owner's  son  had  implied 
^  ^permission  to  use  the  car,  and,  at  the 
'>  time  an  injury  occurred,  was  driving 
i!t  for  pleasure,  accompanied  by  his 
.sister  and  their  friends,  the  court 
said:  "In  the  first  place,  it  may  be 
said  tttat  a  considerable  part  of  the 
discUBsIon  of  eounsel  is  addressed  to 
the  idea  that,  even  though  the  son  was 
generally  the  agent  or  servant  of  the 
father  in  the  operation  of  the  car,  the 
father  is  not  liable  under  the  facts 
stated  here,  because  the  son  was  en- 
gaged at  the  time  in  an  enterprise  of 
his  own,  the  seeking  and  giving  of 
pleasure  to  himself,  his  sister,  and 
their  friends,  upon  an  excursion  of  his 
own,  in  which  the  father  had  no  in- 
terest, and  which  was  not  in  the  line 
or  scope  of  the  son's  employment.  The 
question  ordinarily  is  a  vital  one  in 
cases  of  this  character;  but  it  is  of  no 
consequence  here.  For  the  only 
ground  upon  which  the  father  can  be 
held  answerable  for  this  act  of  his  son 
excludes  the  idea  of  an  independent 
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venture,  under  the  facts  detailed. 
That  ground  is,  as  contended  for  by 
the  appellee,  that  the  machine  was 
bought  and  operated  for  the  pleasure 
of  the  family;  that,  at  the  time  of  the 
accident,  the  son  was  engaged  in  car- 
rying out  the  general  purpose  for 
which  the  machine  was  bought  and 
kept,  and  that,  as  he  took  it  out  at  the 
time  in  pursuance  of  general  author- 
ity from  his  fatiier  to  take  it  when  he 
pleased,  for  the  pleasure  of  the  family 
and  himself  as  a  member  of  it,  the  pur- 
pose for  which  it  had  been  bought,  he 
was  engaged  in  the  execution  of  his 
father's  business,  i.  e.,  the  supplying 
of  recreation  to  the  members  of  the 
father's  family.  In  order  that  our 
statement  may  be  clear,  we  again  re- 
peat that  this  is  the  ony  basis  upon 
which  it  is  possible  to  predicate  the 
recovery  against  the  father  in  the  case 
at  bar;  for  it  is  established  generally 
that  the  father  is  not  liable  for  the 
torts  of  the  son,  committed  without 
his  knowledge  or  authority,  express  or 
implied.  Nor  is  it  charged  in  the  pres- 
ent case  that  the  father  had  turned 
the  son  loose  with  a  dangerous  agency, 
so  that  the  question  of  whether  that 
state  of  fact,  if  proved,  would  have 
rendered  the  father  liable,  is  not  be- 
fore us.  There  is  the  single  question 
stated.  We  find  that  the  principle  has 
been  a  good  deal  discussed  in  the  dif- 
ferent states  within  the  few  years 
that  motor  vehicles  have  been  in  cur- 
rent use.  The  courts  are  not  in  har- 
mony. The.  question  is  largely  a  new 
one  in  Kentucky,  and  we  have  endeav- 
ored to  arrive  at  a  correct  answer, 
based  upon  precedent  and  upon  the 
general  principles  of  law  which  affect 
or  are  ancillary  to  a  just  exposition 
of  the  law.  The  spirit  of  our  deter- 
mination, it  may  be  remarked,  is 
founded  upon  a  Kentucky  case  which, 
though  cited  but  rarely  in  later  Ken- 
tucky cases,  has  been  largely  cited  in 
the  cases  from  other  states,  in  the 
textbooks,  and  in  the  general  authori- 
ties upon  the  subject.  The  case  is 
that  of  Lashbrook  v.  Patten  (1864)  1 
Duv.  (Ky.)  317.  In  this  case  the  ap- 
pellant's minor  son,  whilst  driving, 
with  his  father's  approbation,  the  tat- 
ter's carriage  and  team,  conveying  the 


son's  two  sisters  to  a  picnic,  negligent- 
ly ran  against  the  carriage  of  another. 
An  action  was  brought  against  the 
father  for  the  damage.  Thia  court 
said  that  the  son  must  be  regarded  as 
in  the  father's  employment,  discharg- 
ing a  duty  usually  performed  by  a 
slave,  and  therefore  must,  for  the  pur- 
poses  of  this  suit,  be  regarded  as  his 
father's  servant.'  The  opinion  com- 
mented upon  the  fact  that  the  occu- 
pants of  the  carriage  were  the  mem- 
bers of  the  father's  family,  and  that 
the  journey  to  the  picnic,  which,  of 
course,  was  purely  in  the  pursuit  of 
pleasure,  was  undertaken  with  the 
father's  approbation.  In  the  case  at 
bar,  the  journey  was  a  journey  in 
pursuit  of  pleasure,  of  which  at  least 
two  members  of  the  father's  family 
were  the  beneficiaries.  There  had 
been,  it  is  true,  no  expreaa  consent  for 
the  particular  journey,  but  the  con- 
sent was  broader;  for  it  was  a  consent 
80  general  as  that  it  embraced  any 
time  and  any  journey  for  which  the 
pleasure-seeking  young  members  of 
the  family  might  see  fit  to  use  the 
car." 

IIJ.  Where  car  to  being  vsed  by  ohOa 
alone. 

The  doctrine  under  consideration 
was  also  adopted  and  applied  in  the 
following  cases,  in  which  the  owner's 
car  was  being  used  by  one  of  his  chil- 
dren alone  at  the  time  an  injury  was 
caused  by  it,  it  being  held  that  not- 
withstanding this  fact  the  owner  was 
liable,  since  the  child  was  using  the 
machine  for  the  purpose  for  which  the 
owner  kept  it: 

Arizona. — ^Benton  v.  Regeser  (1919) 
—  Ariz.  — ,  179  Pac.  966. 

California.— 'Crittenden  v.  Murphy 
(1918)  36  Cal.  App.  803,  173  Pac.  595. 

Georgia.— Griffin  v.  Russell  (1915) 
144  Ga.  275,  L.R.A.1916F,  216,  87  S.  E. 
10,  Ann.  Cas.  1917D,  994  (disafiirmins 
contrary  view  in  Schumer  v.  Register 

(1913)  12  Ga.  App.  743,  78  S.  E.  731). 
Minnesota. — Kayser   v.   Van  Nest 

(1914)  125  Minn.  277,  51  L.R.A.(N.S.) 
970, 146  N.  W.  1091;  Jensen  v.  Fischer 
(1916)  134  Minn.  366,  159  N.  W.  827; 
Johnson  v.  Evans  (1919)  —  Minn.  — , 
2  A.L.R.  891,  170  N.  W.  220;  Johnson 
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T.  Smith  (1919)  —  Minn.  178  N. 
W.  675. 

Missouri.— Daily  v.  Maxwell  (1911) 
152  Mo.  App,  415,  133  S.  W.  351;  Hays 
V.  Ho^an  (1914)  180  Mo.  App.  237, 165 
S.  W.  1125,  reversed  in  (1917)  273  Mo. 
1,  UR.A.1918C,  715,  200  S.  W.  286, 
Ann.  Gas.  1918E,  1127;  Marshall  v. 
Taylor  (1912)  168  Mo.  App.  240.  158 
S.  W.  527,  6  N.  C.  C.  A.  818. 

Montana. — Lewis  v.  Steele  (1916) 
52  Mont.  300,  157  Pac.  676. 

South  Carolina. — Davis  v.  Littlefleld 
(1914)  97  S.  C.  171,  81  S.  E.  487. 

Tennessee. — King  v.  Smythe  (1918) 
140  Tenn.  217,  LJI.A.1918F,  293,  204 
S.  W.296. 

Ttexa&— Allen  v.  Bland  (1914)  ~ 
Tex.  CiT.  App.  — ,  168  S.  W.  86. 

Washington.^ — Birch  v.  Abercrombie 
(1913)  74  Wash.  486,  50  LJl.A.(N.S.) 
59,  133  Pac.  1020;  Gnignon  v.  Camp- 
bell (1914)  80  Wash.  543,  141  Pac. 
1031;  Switzer  v.  Sherwood  (1914)  80 
Wash.  19,  141  Pac.  181,  Ann.  Gas. 
1917A.  216. 

The  decisioBfl  of  the  Missouri  court 
of  appeals  above  cited  have,  however, 
been  overruled  by  the  supreme  court 
of  that  state,  see  Infra. 

The  court  in  Birch  v.  Abercrombie 
(1913)  74  Wash.  498,  60  L.R.A. 
(N.S.)  59,  18S  Pac  1020,  supra,  said: 
"It  seems  too  plain  for  cavil  that 
a  father  who  furnishes  a  vehicle 
for  the  customary  conveyance  of  the 
members  of  his  family  makes  their 
conveyance  by  that  vehicle  his  af- 
fair, that  is,  his  business,  and  any- 
one driving  the  vehicle  for  that  pur- 
pose with  his  consent,  express  or  im- 
plied, whether  a  member  of  his  fam- 
ily or  another,  is  his  agent.  The  fact 
that  only  one  member  of  the  family 
was  in  the  vehicle  at  the  time  is  in 
no  sound  sense  a  differentiating  cir- 
cumstance, abrogating  the  agency.  It 
was  within  the  general  purpose  of  the 
ownership  that  any  member  of  the 
family  should  use  it,  and  the  agency 
is  present  in  the  use  of  it  by  one  as 
well  as  by  all.  In  this  there  is  no 
similitude  to  a  lending  of  a  machine 
to  another  for  such  other's  use  and 
purpose,  unconnected  with  the  general 
purpose  for  which  the  nuwhine  was 
owned  and  kept." 

And,  after  criticising  the  eoarf s 


reasoning  in  Van  Blaricom  v.  Dodgson 
(1917)  220  N.  Y.  Ill,  LJLA.1917F, 
363.  115  N.  E.  443,  infra,  where  the 
"family-purpose"  doctrine  was  reject- 
ed, the  court  in  King  v.  Smythe  (1918) 
140  Tenn.  225,  L.R.A.1918F.  293,  204 
S.  W.  296,  supra,  said,  "If  a  father  pur- 
chases an  automobile  for  the  pleasure 
and  entertainment  of  his  family  and, 
as  Dr.  Smythe  did,  gives  his  adtUt  son, 
who  is  a  member  of  his  family,  per- 
mission to  use  it  for  pleasure,  except 
when  needed  by  the  father,  it  would 
seem  perfectly  clear  that  the  son  is  in 
the  furtherance  of  this  purpose  of  the 
father  while  driving  the  car  for  his 
own  pleasure.  It  is  immaterial  wheth- 
er this  purpose  of  the  father  be  called 
his  business  or  not  The  law  of 
agency  is  not  confined  to  business 
transactions.  It  is  true  that  an  auto- 
mobile is  not  a  dangerous  instrumen- 
tality, so  as  to  make  the  owner  liable, 
as  in  the  case  of  a  wild  animal  loose 
on  the  streets;  but,  as  a  matter  of 
practical  Juatiee  to  those  who  are  in- 
jured, wa  cannot  close  our  eyes  to  the 
fact  tiiat  an  automobile  possesses  ex- 
cessive weight,  that  it  is  capable  of 
running  at  a  rapid  rate  of  speed,  and, 
when  moving  rapidly  upon  the  streets 
of  a  populous  city,  it  is  dangerous  to 
life  and  limb  and  must  be  operated 
with  care.  If  an  instrumentality  of 
this  kind  is  placed  in  the  hands  of  his 
family  by  a  father,  for  the  family's 
pleasure,  comfort,  and  entertainment, 
the  dictates  of  natural  justice  should 
require  that  the  owner  should  be  re- 
sponsible for  its  negligent  operation, 
because  only  by  doing  so,  as  a  general 
rule,  can  substantial  justice  be  at- 
tained. A  judgment  for  damages 
against  an  infant  daughter  or  an  in- 
fant son,  or  a  son  without  support  and 
without  properly,  who  is  living  as  a 
member  of  the  family,  would  be  an 
empty  form.  The  father,  as  owner  of 
the  automobile  and  as  head  of  the  fam- 
ily, can  prescribe  the  conditions  upon 
which  it  may  be  run  upon  the  roads 
and  streets,  or  he  can  forbid  its  use  al- 
together. He  must  know  the  nature 
of  the  instrument,  and  the  probability 
that  its  negligent  operation  will  pro- 
duce injury  and  damage  to  others.  We 
think  the  practical  administoation  of 
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justice  between  the  parties  !s  more  the 
duty  of  the  court  than  the  preserva- 
tion of  some  esoteric  theory  concern- 
ing the  law  of  principal  and  ag-ent.  If 
owners  of  automobiles  are  made  to 
understand  that  they  will  be  held  lia- 
ble for  injury  to  person  and  property 
occasioned  by  their  negligent  oper- 
ation by  infants  or  others  who  are 
financially  irresponsible,  they  will 
doubtless  exercise  a  greater  degree  of 
care  in  selecting  those  who  are  per- 
mitted to  go  upon  the  public  streets 
with  such  dangerous  instrumental- 
ities. An  automobile  cannot  be  com* 
pared  with  golf  sticks  and  other  small 
articles  bought  for  the  pleasure  of  the 
family.  They  are  not  used  on  public 
highways,  and  are  not  of  the  same  na- 
ture of  automobiles." 

The  "family-purpose"  doctrine  ap- 
pears to  have  been  partially  relied  up- 
on, at  least,  by  the  court  in  Ploetz  v. 
Holt  (1913)  124  Minn.  169,  144  N.  W. 
745,  in  holding  the  evidence  sufficient 
to  regnire  the  submission  of  the  own- 
er's liability  to  the  jury,  in  an  action 
for  an  injury  inflicted  by  his  machine 
while  it  was  being  used  by  his  son. 

It  will  be  observed,  however,  that  in 
the  reported  case  (ARKIN  v.  Page, 
ante,  216)  where  the  defendant's  car, 
kept  for  family  purposes,  was  being 
used  by  his  son  for  his  own  pleasure 
when  an  injury  was  caused  by  it,  the 
court  rejected  the  family-purpose  doc- 
trine. 

And  in  the  following  cases,  where  a 
car  kept  for  family  purposes  caused 
an  injury  while  being  used  by  a  child 
of  the  owner  alone,  for  his  pleasure, 
the  courts  refused  to  hold  the  owner 
liable  under  the  doctrine  in  question : 
Watkins  v.  Clark  (1918)  103  Kan.  629, 
176  Pac.  131;  H^ys  v.  Hogan  (1917) 
273  Mo.  1,  L.R.A.1918C,  715,  200  S.  W. 
266,  Ann.  Cas.  1918E,  1127;  Bolman  v. 
Buliene  (1918)  —  Mo.  — ,  200  S.  W. 
1068;  Doran  v.  Thomson  (1909)  76 
N.  J.  L.  754,  19  L.R.A.(N.S.)  335,  131 
Am.  St.  Rep.  677.  71  Atl.  296;  Heissen- 
buttel  v.  Meagher  (1914)  162  App. 
Div.  752,  147  N.  Y.  Supp.  1087,  affirmed 
in  (1917)  221  N.  Y.  511,  116  N.  E. 
1050;  Van  Blaricom  v.  Dodgson  (1917) 
220  N.  Y.  Ill,  L.R.A.1917F,  368, 
115  N.  E.  443;  Blair  v.  Broadwater 


•  (1917)  121  Va.  301,  L.R.A.1918A,  1011, 
93  S.  E.  632;  B.  &  R.  Co.  v,  McLeofl 
(1912)  —  Alberta  L.  R.  — ,  7  D.  L.  R. 
579,  reversed  on  other  grounds  in 
(1914)  18  D.  L.  R.  245. 

The  decision  in  Doran  v.  Thomsen 
(1909)  76  N.  J.  L.  754, 19  L.R.A.(N.S.) 
335,  131  Am.  St.  Rep.  677,  71  Atl.  296, 
was  distinguished  in  Miasell  v.  Hayes 
(1914)  86  N.  J.  L.  848,  91  Atl.  822,  on 
the  ground  that,  in  the  Doran  Case, 
the  automobile  was  occupied  only  by 
the  defendant's  daughter  and  her 
friends,  while,  in  the  Missell  Case,  the 
defendant's  son  and  other  immediate 
members  of  the  family  were  in  the  car. 

The  court  in  Van  Blaricom  v.  Dodg- 
son (1917)  220  N.  Y.  114,  L.R.A.1917F, 
363,  115  N.  E.  443,  supra,  said:  *1t 
has  always  been  supposed  that  a  per- 
son who  was  permitted  to  use  a  car 
for  his  own  accommodation  was  not 
acting  as  agent  for  the  accommodation 
of  the  owner  of  the  car.  Reilly  v.  Con- 
nable  (1915)  214  N.  Y.  586,  L.R.A. 
1916A,  954,  108  N.  E.  853,  Ann.  Cas. 
1916A,  656.  The  attempt  is  made, 
however,  to  reconcile  these  apparently 
contradictory  features  of  this  proposi- 
tion by  the  assertion  that  the  father 
had  made  it  his  business  to  famiah 
entertainment  for  the  members  of  hia 
family,  and  that  therefore,  when  he 
permitted  one  of  them  to  use  the  car, 
even  for  the  latter'a  personal  and  sole 
pleasure,  such  one  was  really  carrying 
out  the  business  of  the  parent,  and  the 
latter  thus  became  a  principal  and  lia- 
ble for  misconduct.  This  la  an  ad- 
vanced proposition  in  the  law  of  prin- 
cipal and  agent,  and  the  question 
which  it  presents  really  resolves  itself 
into  the  one  whether,  as  a  matter  of 
common  sense  and  practical  expe- 
rience, we  ought  to  say  that  a  parent 
who  maintains  some  article  for  family 
use,  and  occasionally  permits  a  cap- 
able son  to  use  it  for  his  individual 
convenience,  oug^t  to  be  regarded  as 
having  undertaken  the  occupation  of 
entertaining  the  latter,  and  to  have 
made  him  his  agent  in  this  business, 
although  the  act  being  done  is  solely 
for  the  benefit  of  the  son.  That  really 
is  about  all  there  is  to  the  question. 
Not  much  can  be  profitably  said  by 

I  way  of  amplification,  or  in  debate  of 
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"tfae  qnery  whetiier  such  a  liability 
would  rest  upon  reasonable  principles, 
or  whether  it  wonld  present  a  case 
of  anch  theoretical  and  attenuated 
agency,  if  any,  as  would  be  beyond  the 
reco^ition  of  sound  principles  of  law 
as  they  are  ordinarily  applied  to  that 
relationship.  The  question  largely 
carries  on  its  face  the  answer,  which- 
ever way  to  be  made.  Unquestion- 
ably, an  aiiinnative  answer  has  been 
^ven  by  the  courts  of  some  states. 
Birch  v.  Abercrombie  (1913)  74 
Wash.  486,  60  L.R.A.(N.S.)  69,  188 
Pac.  1020;  Marshall  v.  Taylor  (1912) 
168  Mo,  App.  240,  163  S,  W.  627,  6  N. 
C.  C.  A.  813;  Hays  v.  Hogan(1914)  180 
Mew  App.  237, 166  S.  W.  1126,  reversed 
in  (1917)  273  Mo.  1,  L,R.A.1918C,  715, 
200  S.  W.  286,  Ann.  Cas.  1918E,  1127; 
Davis  T.  Littlefield  (1914)  97  S.  C  171, 
81  S.  E.  487;  Griffin  v.  Russell  (1915) 
144  Ga.  275,  L.Eji..l916F,  216,  87  S. 
E.  10,  Ann.  Cas.  1917D,  994.  But  it 
seems  to  us  that  such  a  theory  is  more 
illusory  than  substantial,  and  that  it 
would  be  far-fetched  to  hold  that  a 
father  should  become  liable  as  prin- 
cipal every  time  he  permitted  a  cap- 
able child  to  use  for  his  personal  con- 
venience some  article  primarily  kept 
for  family  use.  That  certainly  would 
introduce  into  the  family  relationship 
a  new  rule  of  conduct,  which»  so  far 
as  we  are  aware,  has  never  been  ap- 
plied to  other  articles  than  an  automo- 
bile. We  have  never  heard  it  argued 
that  a  man  who  kept  for  family  use  a 
horse,  or  wagon,  or  boat,  or  set  of  golf 
sticks  had  so  embarked  upon  the  occu- 
pation and  business  of  furnishing 
pleaauFe  to  the  membera  of  his  family 
that,  if  sometime  he  permitted  one  of 
them  to  use  one  of  those  articles  for 
his  personal  enjoyment,  the  latter  was 
engaged  in  carrying  out,  not  his  own 
purposes,  but,  as  agent,  the  business 
of  his  father." 

And  in  rejecting  the  doctrine  in 
Watkins  v.  Clark  (1918)  103  Kan.  629, 
176  Pac.  131,  supra,  tiie  court  said: 
"The  purchase  of  the  automobile  by 
defendant  for  the  use  of'his  fam- 
ily, including  his  daughter,  operated 
as  a  gift  to  them  of  the  right  to  use 
it.  When  using  it  to  accomplish  his 
purposes,  whether  business  or  pleas- 


ure, they  represent  him,  but  when  they 
exercise  their  privilege  and  use  it  to 
accomplish  their  own  distinct  purpose, 
whether  business  or  pleasure,  they  act 
for  themselves,  and  are  alone  respon- 
sible for  their  negligent  conduct  The 
fact  that  the  automobile  was  pur- 
chased for  use  by  the  owner's  family 
did  not  make  him  generally  responsible 
for  its  subsequent  operation,  and  be- 
cause the  car  was  subject  to  appro* 
priation  by  the  members  of  his  family 
for  their  own  use,  there  is  no  presump- 
tion that  any  particular  trip  was  made 
in  his  behalf.  The  use  made  of  the 
car  on  any  particular  occasion  is  a 
question  of  fact,  to  be  determined  by 
evidence  showing  the  taeif  and  in  this 
instance  there  was  no  evidence  that 
anybody  was  concerned  except  the 
daughter.  The  development  of  the  law 
on  this  subject  has  been  attended  by  a 
rather  slow  process  of  clarification. 
When  the  automobile  was  new  and 
strange,  and  was  regarded  with  some 
mnder  and  considerable  fear,  there 
was  a  tendency  to  look  upon  it  as  a 
dangerous  thing,  fraught  with  such 
possibility  for  harm  that  the  owner 
should  always  be  held  responsible  for 
its  use.  When  it  commenced  to  take 
the  place  of  the  family  horse,  this 
view  had  to  be  abandoned.  The  no- 
tion, however,  of  general  liability  on. 
the  part  of  the  owner  for  use  of  his' 
car  having  been  planted  in  the  mind,[ 
it  lingered  there  like  a  superstition,  i 
Courts  were  reluctant  to  ignore  it,  and,! 
as  a  result,  an  adaptation  of  the  lawj 
of  master  and  servant,  and  principal  | 
and  agent,  was  resorted  to,  to  explaini 
the  liability.  If  a  man  purchased  an; 
automobile  and  allowed  his  wife  andi 
his  son  and  his  daughter  to  use  it,  the' 
use  was  his  by  virtue  of  representa- 
tion, whether  representation  existed  in' 
fact  or  not.  The  deduction  was  fa-| 
cilitated  by  employment  of  the  fine' 
.  art  of  definition — ^putting  into  the  def-' 
inition  of  the  term  'business*  the  at-^ 
tributes  necessary  to  bolster  up  lia-i 
bility.  So,  if  daughter  took  her  friend 
riding,  she  might  think  she  was  out 
purely  for  the  pleasure  of  herself  and 
her  friend,  but  she  was  mistaken;  she 
was  conducting  father's  'business'  as 
his  'agent*    As  this  incongruity  be-. 
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came  more  and  more  apparent,  a  fur- 
ther concession  was  sometimes  made. 
If  the  owner  allowed  a  member  of  his 
family  to  use  the  automobile,  he  might 
not  be  liable,  but  it  was  'presumed'  the 
use  was  his  by  representation.  If  son 
took  his  best  girl  riding,  prima  facie 
it  was  father's  little  outing  by  proxy, 
and  if  an  accident  happened,  prima 
facie  father  was  liable.  Some  courts 
were  inclined  to  get  rid  of  the  diffi- 
culty of  resting  liability  on  the  one 
existing  fact,  ownership  of  the  car,  by 
declaring  that  the  question  of  'agency* 
was  one  for  the  jury,  a  process  known 
in  some  quarters  as  'passing  the  buck.' 
The  sooner  the  courts  settle  down  and 
deal  on  the  basis  of  fact  and  actuality 
with  a  vehicle  which  has  revolution- 
ized the  business  and  the  pleasure  of 
the  civilized  world,  the  better  it  will 
be,  not  only  for  society,  bat  for  the 
court" 

And  the  supreme  court  of  Missouri 
In  Hays  v.  Hogan  (1917)  278  Ho^  1, 
L.R.A.1918C,  715,  200  S.  W.  286,  Ann. 
Cas.  1918E,  1127,  in  an  interesting 
opinion,  stated  that  the  mere  owner- 
ship of  an  automobile  purchased  by 
a  father  for  the  use  and  pleasure  of 
himself  and  family  does  not  render 
him  liable  in  damages  to  a  third  per- 
son for  injuries  sustained  thereby 
through  tiie  negligence  of  his  minor 
son  while  operating  it  in  furtherance 
of  the  son's  business  or  pleasure, 
whether  he  had  his  father's  special 
or  general  permission  to  use  the 
machine.  The  car  in  this  cas^  how- 
ever, appears  to  have  been  t^en 
against  the  father's  orders. 

It  has  been  held  that,  although  a 
father  may  purchase  an  automobile 
for  the  general  use  of  his  family,  he 
nevertheless  retains  the  right  to  deny 
its  use  to  any  member  when  he  sees 
fit,  and  that,  when  he  does  so,  he  can- 
not be  held  liable  where  the  member 
surreptitiously  takes  the  ear  and  neg- 
ligently operates  it  to  the  injury  of 
another.  Jensen  v.  Fischer  (1916)  184 
Minn.  366,  159  N.  W.  827. 

And  in  Linville  v.  Nissen  (1913) 
162  N.  C  95,  77  S.  E.  1096,  it  was  held 
that  no  recovery  could  be  had  against 
the  owner  of  an  automobile  for  an 
injury  resulting  from  its  negligent  op- 


eration by  his  son,  where  there  was" 
evidence  tiiat  the  latter  took  the  car 
against  his  father's  prohibition,  for  a 
pleasure  ride,  although  it  also  ap- 
peared that  the  machine  had  been 
bought  for  family  use,  that  the  son 
had  sometimes  acted  as  chauffeur,  and 
that  the  father  knew  that  he  was  a 
careless  driver,  but  did  not  lock  the 
garage. 

And  in  Cohen  v.  Meador  (1916)  119 
Va.  429,  89  S.  E.  876,  no  liability  was 
held  to  attach  to  the  owner  of  an  auto- 
mobile for  an  injury  which  occurred 
while  his  son,  who  acted  as  chauffeur, 
was  using  the  car  without  his  father's 
knowledge,  to  take  the  son's  friends 
for  a  ride.  There  was  no  mention  in 
this  case,  however,  that  the  car  was 
one  kept  for  family  purposes. 

TV.  Z^bility  where  apouae  •/  owtier  tm 
using  oar. 

The  family-purpose  doctrine  bas 
been  applied  where  a  ear  kept  for  fam- 
ily purposes  was  b^ng  used  by  the 
owner's  spouse  at  the  time  an  injury 
resulted  from  its  operation. 

Hutchins  v.  Haffner  (1917)  —  Colo. 
— ,  L.R.A.1918A,  1008,  167  Pac.  966. 
The  court  here  said:  "The  decisions 
bearing  upon  the  liability  of  an  owner 
of  an  automobile  kept  for  family  use, 
for  the  negligence  of  a  member  of  his 
family  in  driving  the  machine  with 
his  consent,  cannot  be  reconciled.  A 
majority  of  tills  court  have  chosen  to 
adopt  the  doctrine  that  a  husband  is 
liable  for  an  injury  inflicted  by  his 
automobile,  which  he  purchased  for 
family  use,  while  it  was  being  operat- 
ed by  his  wife  solely  for  her  own  pleas- 
ure, under  his  general  permission  to 
use  the  machine  whenever  and  wher- 
ever she  pleased,  upon  the  theory  that 
the  wife  was  the  husband's  agent  in 
carrying  out  one  of  the  purposes  for 
which  the  car  was  purchased  and 
owned." 

In  the  following  cases,  however,  in 
which  the  car  was  being  driven  by  the 
owner's  spouse,  or  a  member  of  the 
family  other  than  a  child,  when  an  in- 
jury was  inflicted  by  it,  the  courts  re- 
fused to  hold  the  owner  liable  under 
the  family-purpose  doctrine.  Mast  v. 
Hirsh  (1918)  199  Mo.  App.  1,  202  S. 
W.  276;  Tanzer  v.  Read  C1914)  160 
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App.  DlT.  684,  146  N.  Y.  Supp.  708; 
Farthing  v.  Strouse  (1916)  172  App. 
Dir.  623,  168  N.  Y.  Supp.  840. 

In  Tauzer  r.  Read  (1914)  160  App. 
Div.  SS5,  145  N.  Y.  Supp.  708,  supra, 
the  court  said:  "I  know  of  no  law, 
however,  which  compels  a  husband  to 
afford  his  wife  either  the  opportunity 
or  means  for  recreation ;  but'  if  he  does  • 
50, 1  do  not  think  that,  while  engaged 
in  such  recreation,  she  is  in  any  sense 
acting  as  her  husband's  agent,  even 
though  she  utilize  his  property  as  a 
means  for  her  pleasure.  Section  67  of 
the  Domestic  Relations  Law  (Consol. 
Laws,  chap.  14;  Laws  1909.  chap.  19) 
provides  that  'she  is  IxaUe  for  her 
wrongful  or  tortious  acts;  her  hus- 
band is  not  liable  for  such  acts  unless 
they  were  done  by  his  actual  coercion 
or  instigation,  and  such  coeroion  or 
instigation  shall  not  be  presumed,  but 
must  be  proved.' " 

In  Crawford  v.  McElhlnney  (1916) 
171  Iowa,  606,  154  N.  W.  310,  Ann.  Cas. 
1917E,  221,  where  an  injury  resulted 
while  the  defendant's  wife  was  op- 
erating his  machine,  which  was  oc- 
cupied by  defendant  and  his  guests, 
the  fact  that  the  car  was  purchased 
for  his  pleasure  and  that  of  his  wife 
was  one  element  entering  into  the  de- 
cision tiiat  the  question  of  her  agency 
was  tor  tha  jury. 

r.  intera  mmet^»  parent  to  waltw  Mr. 

The  family-purpose  doctrine  has 
bean  applied,  and  liability  held  to  re- 
sult, in  a  case  where  a  daughter  kept 
an  automobile  and  furnished  a 
chauffeur  for  her  mother,  and  an  in- 
jury resulted  from  its  negligent  op- 
eration while  the  mother  was  using 
the  car.  Grouse  v.  Labin  (1918)  260 
Pk.  329,  108  Atl.  726.  The  court  in 
this  case  quoted  from  Berry  on  the 
Law  of  Automobiles,  as  follows :  "The 
rule  is  followed  in  most  of  the  states 
in  which  the  question  has  been  decided 
that  one  who  keeps  an  automobile  for 
the  pleasun  and  convenience  of  him- 
self and  family  is  liable  for  injuries 
caused  by  the  negligent  operation  of 
the  machine  while  it  is  being  used  for 
the  pleasure   ...   of  his  family." 


yi.  Where  members  of  family  are  Itetng 
driven  by  owner's  chauffeur. 

Moat  of  the  cases  involving  liability 
for  injuries  inflicted  by  an  owner's  car 
while  members  of  his  family  are  being 
driven  by  his  chauffeur  are  based  on 
the  doctrine  of  master  and  servant, 
apart  from  the  family-purpose  doc- 
trine. A  few  cases,  however,  mention 
the  family  use  of  the  car  as  one  ele- 
ment, at  least;  leading  up  to  the  deci- 
sion. 

Thus,  in  Cohen  v.  Borgenecht 
(1913)  83  Misc.  28.  144  N.  Y.  Supp. 
399,  whero  a  father  kept  an  automobile 
for  the  general  use  of  his  family,  and 
employed  a  chauffeur  to  operate  11^  and 
gave  his  sons  general  permission  to 
use  it  with  the  chauffeur,  he  was  held 
liable  on  the  theory  of  master  and 
servant,  for  an  injury  occurring 
through  its  negligent  operation  while 
it  was  being  used  by  his  sons  for  their 
own  pleasure,  wittiout  the  father's  spe- 
cial permission,  and  being  driven  by 
the  chauffeur  under  the  sons'  orders. 
The  court  said :  "While  the  authori- 
ties hold  that  where  even  a  member 
of  the  ovnier's  family,  or  an  employee, 
borrows  an  auto  and  uses  it  for  his 
own  purpose,  the  owner  cannot  be  held 
liable  (Clark  v.  Buckmobile  (3o.  (1906) 
107  App.  Div.  122,  94  N.  Y.  Supp.  771; 
Maher  v.  Benedict  (1908)  128  AvP- 
Div.  680,  108  N.  Y.  Supp.  228),  I  am  of 
the  opinion  that  said  authorities  do 
not  apply  to  the  case  at  bar.  Here 
the  evidence  is  that  tiie  machine  was 
In  general  use  for  the  membera  of  de- 
fendantfa  household;  that  the  chauf- 
feur, who  operated  the  machine  at  the 
time  of  the  injury  to  plaintiff,  was 
|iot  only  in  the  employ  of  the  defendant 
and  subject  to  his  control  at  that  time, 
but  was  acting  in  obedience  to  the  gen* 
era!  orders  of  defendant  to  take  the 
machine  at  any  time  to  such  places  as 
might  be  required  by  members  of  de- 
fendant's family.  To  bold  defendant 
not  responsible  for  the  acts  of  his 
employee  under  such  ciroumstaneea 
would  be  subversive  of  law  and  jus- 
tice." 

And  in  Freeman  v.  Green  (1916)  — 
Mo.  App.  — ,  186  S.  W.  1166,  where  the 
owner  of  an  automobile  was  held  liable 
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for  an  injury  which  occurred  while 
beins  driven  by  his  chauffeur  for  the 
convenience  of  the  owner's  son-in-law, 
who  was  a  member  of  the  owner's 
household,  and  had  permission  to  use 
the  machine  for  his  pleasure  or  busi- 
ness when  it  was  not  being  used  by 
the  owner,  the  court  stated  that  the 
chauffeur  was  following  the  owner's 
general  directions  in  driving  the  ma- 
chine for  the  benefit  of  a  member  of 
the  owner's  household. 

And  in  Winfrey  v.  Lazarus  (1910) 
148  Mo.  App.  388,  128  S.  W.  276.  where 
the  owner  of  an  automobile  when  he 
went  abroad  left  his  machine  for  the 
convenience  of  his  family,  it  was  held 
that  he  was  liable  for  an  injury  oc- 
curring while  the  car  was  being  driven 
by  the  owner'a  chauffeur,  under  orders 


of  his  married  daughter  who  was  a 
m«nber  of  the  owner's  household. 

In  Hazzard  v.  Carstairs  (1914)  244 
Pa.  122.  90  Atl.  556,  where,  at  the  time 
of  a  collision,  an  owner's  car  was  be< 
ing  driven  by  her  chauffeur  and  oc- 
cupied by  her  daughter,  the  question 
of  responsibility  was  held  properly 
.left  to  the  jury  by  an  instruction  that 
if  the  car  was  under  the  control  of  a 
member  of  the  owner's  family*  and 
was  permitted  to  be  used  for  the 
benefit  and  pleasure  of  members  of 
the  family,  it  was  for  the  jury  to 
say  whether  it  would  be  a  legitimate 
inference  to  draw  that  it  was  being 
used  within  the  scope  of  the  employ- 
ment of  the  chauffeur,  and  that,  if  so, 
the  defendant  wonld  be  Kable  for  hia 
negligence.  J.  T.  W. 


H.  W.  CLARKE 

V, 

BLUE  LICKS  SPRINGS  COMPANY. 

ZwtttMAv  Oourt  of  AppeaU—iuns  £0,  19t0, 
(184  Ky.  827,  213  S.  W.  222.) 

Damages  —  contract  to  ping  well  —  breach  —  recovery  of  lost  profits. 

1.  A  well  owner  who  has  abandoned  the  project  after  the.  hole  has 
reached  a  certain  depth  cannot  recover  lost  profits  because  of  the  contrac- 
tor's refusal  to  plug  the  well  at  a  less  depth  and  case  it  to  that  point  so 
as  to  permit  the  owner  to  utilize  valuable  liquid  there  found,  if  the  con- 
tract did  not  require  him  to  do  so. 

[See  note  on  this  question  beginning  on  page  240.] 


Well  —  contract  for  drilling  —  con- 
struction. 

2.  A  clause  in  a  contract  for  drilling 
a  well  that  if  it  ia  abandoned  by  the 
owner  the  contractor  shall  draw  the 
casing  and  plug  the  well  does  not  re* 
quire  the  contractor  to  plug  the  well 
at  some  point  between  top  and  bottom 
which  would  require  drawing  the  cas- 
ing, inserting  the  plug,  and  replacing 
the  casing  to  the  point  where  the  plug 
was  placed,  so  as  to  make  the  well  pro- 
ductive from  that  point. 

—  duty  to  draw  casing. 

3.  One  who,  after  contracting  to  drill 
a  well,  and  reaching  a  certain  depth 
and  being  notified  of  an  intention  by 
the  owner  to  abandon  and  plug  the 
well,  inserts  to  the  depth  reached  cas- 


ing belonging  to  the  owner,  is  bound 
to  draw  It  upon  demand  even  though 
the  owner  accompanies  his  demand 
with  an  Illegal  condition  as  to  plugging. 
— ^  injury  to  casing  —  cost  of  drawing. 

4.  A  well  driller  who  wronflful^ 
pots  the  owner's  casing  in  the  well 
after  being  notified  of  an  intention  to 
abandon  and  plug  the  well  is  chargeable 
with  the  cost  of  drawing  it  and  the 
difference  in  its  value  hetween  the 
times  it  was  put  in  and  taken  out  of 
the  well, 

—  conversion   of  casing  —  cost  of 
drawing. 

5.  A  property  owner  whose  casing  is 
wrongfully  put  into  a  well  by  one  who 
lias  contracted  to  drill  the  well  ia  not 
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entitled  to  recover  its  value  as  though 
converted,  if  it  can  be  drawn  and  its 
vanle  is  greater  than  the  coat  of  draw- 
in?. 

Custna  —  part  of  contract  —  knowl- 
edge. 

6.  To  enable  a  meaning  given  to  a 
word  by  custom  which  is  different  from 
its  ordinary  meaning  to  prevail  in  a 
contract,  it  must  either  have  been 
known  and  understood  by  the  parties 
when  entering  into  the  contract  which 


was  made  with  reference  to  it^  or  It 
must  have  been  in  such  universal  use 
that  it  will  be  presumed  to  have  been 
known  to  the  parties. 
Well  —  reaming  —  what  constitntes. 

7.  A  contract  for  extra  pay  for 
reaming  a  drilled  well  will  not,  in  tiie 
absence  of  an  understanding  to  that 
effect,  include  the  depth  to  which 
the  enlarged  hole  yrsis  extended  by  drill- 
ing beyond  the  bottom  of  the  smaller 
one,  which  was  enlarged  by  reaming. 


Cross  appeals  from  a  judgment  of  the  Circuit  Court  for  Nicholas  Coun- 
ty dismissing  a  petition  filed  to  recover  a  balance  alleged  to  be  due  under 
a  contract  to  drill  a  well;  plaintiff  appealing  from  the  judgment  dismiss- 
ing his  petition  and  defendant  appealing  from  so  much  of  the  jadgment  aa 
dismissed  his  counterclaim.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Conley  &  McCartney  for  ap-    for  its  depth  thereafter,  not  to  ex- 


pellant. 

Messrs.  HoImcB  &  Rosa,  for  appel- 
lee: 

Plaintiff,  having  failed  to  complete 
the  well,  had  no  right  under  the  con- 
tract to  cease  drilling  in  said  well  with- 
wt  the  direction  of  the  defendant,  or 
to  claim  that  he  had  fulfilled  his  con- 
bract  and  demand  the  stipulated  price 
therefor  of  the  contract 

Poster  V.  Watson.  16  B.  Mon.  377. 

The  court  cannof  place  an  unusual 
or  peculiar  or  local  meaning  to  this 
wonl  "reaming,"  but  will  have  to  con- 
stme  it  in  its  ordinary  true  sense  and 
meaning. 

Spring  Garden  Ins.  Co.  v.  Imperial 
Tobacco  Co.  132  Ky.  7,  20  L.R.A.(N.S.) 
m,  136  Am.  St.  Rep.  164,  116  S.  W. 
2». 

Mr.  C  F.  Spencer  also  for  appellee. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

We  shall  refer  to  the  parties  as 
they  were  designated  below;  the 
[daintiff,  H.  W.  Clarke,  being  the 
appellant  here,  and  the  defendant, 
Blue  Licks  Springs  Compamr,  a 
eorporationr  being  the  appellee  here. 

On  May  28,  1912,  the  parties  en- 
tered into  a  vnritten  contract 
whereby  plaintiff  agreed  to  bore  on 
the  land  of  defendant  in  Nicholas 
county  a  well  for  the  purpose  of 
obtaining  Blue  Lick  water,  petro- 
leum, oil,  or  natural  gas.  He  was  to 
receive  as  compensation  for  his 
work  $1,000  for  the  first  600  feet  in 
depth  of  the  well,  and  $1  per  foot 


ceed  a  total  of  1,600  feet,  but  at  any 
time  before  reaching  that  depth  de- 
fendant had  the  right,  if .  acceptable 
Blue  Lick  water  was  found,  to  stop 
the  boring  and  accept  the  well  as  a 
completed  one  to  the  point  reached. 
If  the  well  was  accepted  at  any 
depth,  plaintiff  agreed  to  put  in  the 
prescribed  casing  and  clean  the  well 
out,  after  which  his  compensation 
under  the  contract  would  be  due; 
but  if  the  well  was  not  accepted  at 
any  point  to  vrfiich  it  was  bored, 
and  defendant  should  abandon  it 
entirely,  plaintiff  then  agreed  to 
draw  the  casing  and  plug  the  well, 
when  he  would  be  entitled  to  col- 
lect for  his  work.  It  was  agreed 
that  the  well,  if  accepted,  should  be 
finished  with  6i-hich  casing  onless 
defendant  concluded  to  finish  it  be- 
low 600  feet  with  4i-inch  casing,  all 
casing  to  be  furnished  by  defend- 
ant and  put  in  the  well  by  plaintiff, 
who  was  also  to  furnish  all  machin- 
ery and  appliances  necessary  for 
doing  the  work.  If,  at  any  time 
during  the  progress  of  the  work,  it 
became  necessary  to  finish  the  well 
according  to  contract,  any  reaming 
was  required,  plaintiff  was  to  re- 
ceive 50  cents  per  foot  for  all  ream- 
ing done  by  him.  Furthermore,  if 
it  became  necessary  during  the  prog- 
ress of  the  work  to  shut  off  ob- 
jectionable water  or  to  prevent  a 
cave-in,  any  casing  should  be  put  in 
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the  well  plaintiff  agreed  to  do  it,  and 
afterwards  draw  such  protecting 
casing  and  prepare  the  well  for  the 
agreed  sized  pipe  as  for  a  finished 
well. 

As  the  work  progressed  Blue  Lick 
water  was  found  at  different 
points,  but  in  such  quantities,  qual- 
ity, and  force  as  not  to  be  accept- 
able to  defendant,  and  finally,  after 
about  eighteen  months  from  the 
time  of  beginning,  the  well  had 
reached  a  depth  of  about  1,545  feet. 
In  the  meantime  there  had  been  an 
agreement  to  substitute,  for  the 
4|-inch  casing,  6-inch  casing,  and 
about  1,650  :feet  of  it  had  been  put 
upon  the  ground.  Some  time  prior 
to  January  3,  1914,  there  had  been 
some  conversation  about  procuring 
an  additional  50  feet  of  5-inch  cas- 
ing. Letters  had  passed  between 
the  parties  concerning  it,  and  on  the 
date  mentioned  defendant,  by  its 
manager,  C.  C.  Coe,  wrote  plaintiff 
this  letter: 

•  "Yours  of  the  1st  was  not  re- 
ceived by  me  until  this  A.  M.,  not  in 
time  to  reply  by  to-day's  mail.  I 
did  not  order  the  50'  of  casing  you 
suggested  in  your  letter,  and  if  you 
strike  water  again  below  the 
amount  of  casing  we  have  we  will 
be  willing  to  quit  off  there  and 
measure  up;  hoping  that  you  will 
not  strike  any  more  snags  before 
you  strike  the  end,  as  it  certainly 
has  been  a  long,  wearisome  job. 
Will  try  and  arrange  for  the  bal- 
ance of  the  money  when  the  job  is 
done." 

After  receiving  that  letter  plain- 
tiff sunk  the  well  to  the  depth  of  the 
5-inch  casing  then  on  hand,  and 
about  6  feet  in  addition,  and  with- 
out notification  to  defendant  put  in 
the  5-inch  casing  from  the  top  to  the 
bottom  of  the  well,  a  total  depth  of 
1,545  feet,  leaving  a  space  at  the 
bottom  of  about  6  feet  uncased,  in 
which  space  there  was  a  stream  of 
Blue  Lick  water  found,  but  as  to  its 
quantity,  quality,  etc.,  the  record  is 
silent. 

A  few  days  after  that  casing  was 
put  in  plaintiff  made  out  his  account 
against   defendant,   amounting  to 


$2,386.50',  credited  by  $500  ad- 
vanced to  him  on  October  7,  1912, 
leaving  a  balance  of  $1,886.50,  for 
which  he  demanded  payment  of  de- 
fendant, but  which  was  refused,  be- 
cause it  claimed  that  the  well  had 
not  been  finished  according  to  con- 
tract; that  plaintiff  had  wrongfully 
inserted  in  the  well  all  of  the  5-inch 
casing,  and  demand  was  made  of 
him  to  draw  that  casing,  and  to 
plug  the  well  at  a  point  about  1,000 
feet  from  the  top,  all  of  which  he  de- 
clined to  do.  He  afterwards  filed  a 
lien  for  what  he  claimed  to  be  due 
him,  as  is  provided  in  §  2463,  Car- 
roll's Kentucky  Statutes,  and  later 
filed  this  suit  to  recover  the  amount 
of  his  claim  and  to  assert  a  lien 
upon  defendant's  land  to  secure  it. 

The  answer  consisted  of  a  denial 
of  the  allegations  of  the  petition, 
and  in  other  paragraphs  asserted  a 
counterclaim,  which  consisted  of 
$250  paid  to  plaintiff  on  August  30, 
1913,  and  a  like  sum  on  November 
6,  1913,  and  $345,  being  the  value 
of  1,545  feet  of  5-inch  casing,  which 
it  was  claimed  plaintiff  wrongfully 
put  in  the  well,  ^,200  k>S8  in  prof- 
its which  could*  have  and  would 
have  been  made  in  the  sale  of  Blue 
Lick  water  if  plaintiff  had  finished 
the  well  according  to  the  contract 
as  construed  by  defendant,  and  a 
few  other  smaller  items  claimed  to 
have  been  pai4,by  defendant,  and 
which  it  averred  were  properly- 
chargeable  to  plaintiff  under  tiie 
terms  of  the  contract. 

A  reply  completed  the  issues,  and 
upon  submission  the  court  at  its 
September  term,  1915,  adjudged 
tiiat  the  well  had  not  been  complet- 
ed according  to  contract,  and  that 
plaintiff  had  wrongfully  inserted  in 
it  the  5-inch  casing  referred  to,  and 
which  the  court  found  was  done 
against  the  consent  of  defendant, 
and  when  he  knew  that  defendant 
did  not  want  it  done.  The  judg- 
ment then  proceeds:  "He  [plain- 
tiff] is  now  given  until  the  first  day 
of  the  next  term  of  this  court  to 
draw  said  string  of  6-inch  casing, 
and  he  shall  complete  said  well  pur- 
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contract,  if  said  de-    pletion,  or  at  completion,  the  first 


suant  to  the 

fendant  wishes  him  to  do  so." 

Plaintiff  did  nothing  towards 
obeying  that  order,  and  at  the  suc- 
ceedinsT  term  of  court,  which  was 
held  in  February,  1916,  his  petition 
was  dismissed,  as  was  also  defend- 
ant's counterclaim,  to  which  judg- 
ment both  parties  objected  uid 
excepted,  and  they  both  have 
appealed  to  this  court. 

Durinff  the  progress  of  boring 
the  well  a  stream  of  Blue  Lick  water 
was  found  at  a  depth  of  between  960 
and  976  feet,  which  was  not  only 
the  strongest  stream  found  at  any 
time,  but  it  was  of  the  best  quality 
and  had  the  greatest  force;  the 
water  from  it  coming  to  within  13 
feet  of  the  surface  and  flowing  in 
such  quantities  as  that  it  could  not 
be  lowered  with  the  use  of  a  pump. 
At  that  time  plaintiff  insisted  that 
the  well  should  be  cased  in  and  ac- 
cepted by  defendant;  but  inasmuch 
as  it  had  the  right  to  require  as 
much  as  1,600  feet  of  boring,  it  in- 
sisted on  going  deeper,  with  the 
final  result  wMch  we  have  above 
stated.  lAter,  when  it  became  evi- 
dent that  no  better  or  acceptable 
stream  of  Blue  lack  water  could  be 
found,  defendant  insisted  that  un- 
der the  contract  it  had  the  right  to 
require  plaintiff  to  draw  the  casing 
and  to  plug  the  well  at  any  point  it 
desired,  and  case  it  in  from  the  sur- 
face down  to  that  pomt,  thereby 
giving  it  the  right  to  abandon  a 
part  of  the  well  and  accept  another 
part,  while  defendant  insisted  that 
under  the  terms  of  the  contract 
plaintiff  was  compelled  to  either  ac- 
cept or  abandon  the  well  at  the 
depth  to  which  it  was  bored,  and 
that  he  was  not  required  to  plug  the 
wdl  at  any  point,  unless  it  was  en- 
tir^  atoidoned  by  plaintiff ;  and 
it  is  chiefly  out  of  these  different 
constructions  put  upon  the  contract 
by  the  respective  parties  that  this 
litigation  grew. 

That  part  of  the  contract  which 
we  think  is  decisive  of  the  question 
reads:  "If  the  well,  or  wells,  are 
abandoned  by  the  second  party  [de- 
fendant] at  any  time  before  com- 


party  [plaintiff]  shall  draw  all  cas- 
ing from  same  and  plug  the  well,  or 
wells,  free  of  charge,  with  the 
exception  that  the  said  second  party 
shall  furnish  the  plugs." 

Other  parts  of  the  contract  pro- 
vide that,  if  the  well  is  accepted  by 
defendant,  plaintiff  was  to  thor- 
oughly bail  and  sand-pump  it  and 
clean  it  out,  and  in  no  event  was 
any  part  of  the  contract  price  to  be 
paid  until  the  well  was  completed  or 
abandoned  as  per  terms  of  the  con- 
tract. 

We  have  closely  read  the  testi- 
mony, as  well  as  the  contract,  to- 
gether with  briefs  of  counsel,  more 
than  once,  and  after  a  careful  con- 
sideration we  have  concluded  that 
the  proper  construction  of  the 
quoted  clause  from  the  contract  and 
^e  intention  of  the  parties  to  be 
gathered  therefrom  support  the 
contention  of  plaintiff  ra&er  than 
that  of  defendant.  It  will  be  seen 
that  the  clause  in  question  gave  de- 
fendant the  right  to  abandon  the 
w^,  either  before  completion  or  at 
completion,  and  it  was  then  that 
plaintiff  should  draw  all  casings 
from  the  well  and  plug  it.  The 
plugging  called  for  by  the  contract 
could  be  done  at  any  point  in  the 
well,  since  the  purpose  of  it  was  to 
prevent  the  escaping  of  any  gases, 
oils,  or  other  mineral,  and  thereby 
prevent  any  dangerous  condition,  as 
wdl  as  to  preserve  those  substances 
from  waste,  and  such  plugging  did 
not  require  any  recasing  of  the  well. 
This,  no  doubt,  is  the  intention  and 
purpose  of  §§  3911  and  3912  of 
Carroirs  Kentucky  Statutes.  The 
proof  shows  (as  is  perfectly  mani- 
fest witihout  itX  that  the  hole  of  the 
size  to  receive  the  finished  casing 
could  not  be  plugged  while  any  of 
that  size  casing  is  in  the  well,  since 
the  plug,  in  order  to  go  through  the 
casing,  would  be  too  small  to  fill  up 
the  hole  below.  This  fact  would 
necessitate  the  drawing  of  the  cas- 
ing and  plugging  the  well,  and  then 
reinserting  the  casing  down  to  that 
point.  Clearly,  if  the  well  was  ac- 
cepted at  the  depth  to  which  it  was 
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bored,  there  would  be  no  necessity 
of  any  plugging,  for  the  bottom  of 
the  well  would  of  itself  be  a  natural 
plug.  And  when  defendant  insist- 
ed upon  plaintiff  drawing  the  pipe, 
and  then  plugging  the  well  at  a 
point  between  the  bottom  and  the 
top,  at  a  point  about  three  fifths  the 
distance  to  the  bottom,  it  exacted 

w«ii-contr«=t     0?  an  o^li^- 

for  driiunc—      tion    not  contcm- 

eoi..t..otl«>.        pj^^g^  ^jjg 

tract.  To  plug  the  well  at  such  a 
point  is  shown  by  the  evidence  to  be 
more  difficult,  as  well  as  expensive, 
than  to  plug  it  near  the  surface, 
and  in  addition  it  would  require 
plaintiff  to  draw  all  the  pipe  from 
the  bottom,  or  from  whatever  dis- 
tance it  had  been  inserted,  and  to 
plug  the  well  at  the  given  point, 
and  then  reinsert  the  casing  down 
to  that  point. 

Soi  when  the  matter  was  sug- 
gested to  plaintiff,  he  was  correct  in 
his  insistence  that  the  demand  that 
he  should  plug  the  well  at  or  in  the 
neighborhood  of  1,000  feet  from  the 
top,  so  as  to  shut  off  all  objection- 
able water  below  and  enable  plain- 
tiff to  appropriate  the  Blue  Lick 
water  found  just  above  that  point 
_(950  feet),  and  thereby  have  a 
finished  well  of  that  depth,  was  not 
authorized  by  any  of  the  terms  of 
tlie  contract.  The  contract  nowhere 
provides  for  any  plugging  to  be 
done,  except  in  case  the  well  was 
abandoned;  not  even  an  intimation 
is  found  in  the  contract  that  it 
could  be  partially  abandoned  by  de- 
fendant, and  plaintiff  be  required  to 
plug  it  at  any  point  which  was 
passed  in  boring,  so  as  to  make  it  a 
completed  and  accepted  well  down 
to  tiiat  point.  We  therefore  con- 
clude that  it  was  the  duty  of  defend- 
ant to  have  either  accepted  or  re- 
jected the  well  to  the  depth  which 
plaintiff  bored  it.  If  accepted,  it 
was  then  the  duty  of  plaintiff  to  put 
in  the  casing  as  he  did;  but,  if 
abandoned,  it  was  his  duty  to  draw 
the  casing  and  plug  the  well  as  in 
case  of  an  abandoned  one,  which, 
as  we  have  seen,  is  one  requiring  no 
casing. 


It  is  equally  clear,  however,  that 
plaintiff  wrongfully  inserted  the  5- 
inch  casing  in  the  well.  A  short 
while  before  he  did  so,  there  were 
conversations  between  the  parties 
looking  to  the  plugging  of  the  well 
at  about  the  depth  of  1,000  feet,  and 
he  had  gone  so  far  as  to  instruct  de- 
fendant as  to  the  character  of  plugs, 
which  under  the  contract  it  was  re- 
quired to  furnish,  that  would  be 
necessary  for  the  purpose.  Efforts 
were  being  made  by  defendant  at 
the  time  to  have  the  plugs  manu- 
factured, all  of  which  plaintiff  knew 
before  inserting  the  5-inch  casing. 
He,  however,  had  objected  to  plug- 
ging the  well  at  the  depth  of  1,000 
feet,  as  not  being  within  the  terms 
of  his  contract,  and  defendant  had 
inquired  of  him  what  would  be  the 
extra  cost  for  doing  so.  These  con- 
versations very  clearly  show  two 
things:  (a)  That  plaintiff  knew 
the  well  would  not  be  accepted  at 
the  depth  he  bored  it;  and  (b)  de- 
fendant knew  that  the  plugging  of 
the  well  at  any  intermediate  point 
and  recasing  it  down  to  that  point 
was  not  included  in  the  terms  of  the 
contract. 

Under  these  conditions  plaintiff 
should  not  have  inserted  the  5-inch 
casing;  but,  having  done  so,  it  was 
his   duty  to  have 
complied  with  the 
order  of  the  court 
by  drawing  it,  which,  as  we  have 
stated,  he  failed  to  do.  However, 
defendant  was  not  authorized  to  at- 
tach, as  it  did,  the  condition  that 
plaintiff  should  plug  the  well  at  the 
point   designated.    This  demand, 
however,  did  not  dispense  with  the 
duty  of  plaintiff  to,  in  the  first  in- 
stance, not  insert  the  5-inch  casing*, 
but,  having  done  so,  to  draw  it  as 
the  court  directed.  Paintiff  having 
failed  in  these  particulars,  it  is  dear 
that  the  rights  of  the  parties  de- 
mand that  his  claim  should  be  cred- 
ited with  whatever  it  cost  to  draw 
the  5-inch  casing,  and,  since  he 
wrongfully  put  it  in 
the  well,  he  should  c«»i»ier-co«t  of 
also    be  charged 
with  the  difference  in  value,  if  any. 


Digitized  by 


Google 


CLARKE  V.  BLUE  LICKS  SPRINGS  CO. 

(JS4  Kv.  8£7,  tlS  B.  W.  ttt.) 


289 


^oBTvrBlon  of 
e«alHK— CMt  of 


of  it  at  the  time  it  was  put  in  the 
well  and  at  the  time  it  should  be 
withdrawn.  Defendant  is  not  en- 
titled to  credit  by  the  entire  value 
of  the  5-inch  casing,  as  though  it 
had  been  converted  by  plaintiff, 
since  the  cost  of 
drawing  it  would 
be  much  less  than 
its  value,  and  when  drawn  it  is  the 
property  of  defendant.  There  is 
not  sufficient  proof  in  the  record  to 
enable  us  to  say  what  the  cost  of 
drawing  the  casing  would  be,  nor 
can  we  say  from  the  record  what,  if 
any,  would  be  the  difference  in  the 
value  of  it  when  drawn,  and  upon 
a  return  of  the  case  both  parties 
will  be  allowed  to  take  proof  iXpon 
these  issues. 

Another  contention  arises  be* 
tween  the  parties  as  to  the  tme 
meaning  of  the  word  "reaming,"  as 
found  in  the  contract.  It  is  claimed 
by  plaintiff  that  in  drilling  the  well 
he  reamed  813  feet,  for  which  he  is 
entitled  to  charge  50  cents  per  foot, 
which  is  correct  if  he  ascribes  to 
that  term  the  proper  meaning  as 
used  in  the  contract.    The  defini- 
tion of  the  word  "reaming,"  as 
given  by  Mr.  Webster,  is:  "To 
widen  the  opening  of  a  hole ;  to  en- 
large or  dress  .out  a  hole  with  a 
reamer."   Plaintiff  concedes  such  is 
the  proper  definition  of  the  word, 
but  he  contends  that  a  custom  pre- 
vailing among  those  drilling  wells 
has  enlarged  the  meaning  of  the 
word,  80  as  to  include  within  the 
term  all  of  the  depths  of  the  larger 
hole  made  after  passing  the  bottom 
of  the  smaller  one  being  reamed. 
For  illustration:    If  a  5-inch  hole 
extends  the  depth  of  100  feet,  and  it 
is  desired  to  ream  it  so  as  to  make, 
an  8-inch  hole,  and  the  latter  di- 
mensions are  continued,  after  pass- 
ing the  bottom  of  the  5-inch  hole, 
the  entire  distance  of  the  8-inch 
hole  is  properly  considered  as  ream- 
ing.  In  the  first  place,  it  is  per- 
fectly plain  that  the  alleged  custom- 
ary definition  is  directly  contrary 
to  the  meaning  of  the  word  as  given 
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by  Mr.  Webster,  and  for  it  to  pre- 
vail, and  be  allowed  to  affect  the 
contract  and  the  rights  of  the  par- 
ties, it  must  be  shown  that  the 
alleged  custom  through  and  by 
which  it  is  done 
must  either  have 
been  known  and 
understood  by  the  parties  at  the 
time  of  entering  into  the  contract, 
and  that  the  contract  was  made 
with  reference  to  it,  or  the  custom 
must  have  been  of  such  universal 
use  as  that  it  would  be  presumed  to 
have  been  known  by  the  parties.  17 
C.  J.  450,  492;  Postal  Teleg.  Cable 
Co.  V.  Louisville  Cotton  Oil  Go.  136 
Ky.  843,  122  S.  W.  852,  125  S.  W. 
266;  Kochester-German  Ins.  Co.  v. 
Peaslee-Gaulbert  Co.  120  Ky,  752, 1 
L.R.A.(N.S.)  364,  87  S.  W.  1116, 
89  S.  W.  3,  9  Ann.  Cas.  324. 

No  such  customary  meaning  of 
the  word  is  shown  to  have  existed 
in  that  community.  It  is  true  that 
plaintiff  testified  to  tjie  existence  of 
such  a  custom  among  well  drillers, 
and  introduced  a  witness  who  testi- 
fied as  to  the  custom  prevailing 
among  drillers  of  oil  wells  in  com- 
munities far  removed  from  the  vi- 
cinity where  the  well  involved  here 
was  being  drilled;  but  neither  of 
them  attempted  to  say  that  any  such 
custom  prevailed  in  that  vicinity. 
Besides,  a  number  of  witnesses, 
some  of  whom  were  well  drillers  in 
the  immediate  vicinity,  testified  to 
the  contrary,  and  further  said  that 
the  word  "reaming,"  as  used  in  the 
contract,  meant  only  the  enlarge^ 
ment  of  a  smaller  hole  to  its  bottom, 
and  that  the  reaming  ceased  when 
the  bottom  of  the  small  hole  was 
reached,  although  the  larger  hole 
was  continued  on  below  that  point. 
So  we  conclude  that  the  only  ream- 
ing in  the  contract  under  consider- 
ation for  which  plaintiff  is  entitled 
to  collect  at  the  rate  of  60  cents  per 

foot  is  witual  ream-  w*ii-re«-i-,  ■ 
ing  and  enlarging  -what  cob. 
of  a  smaller  hole, 
as  above  indicated.   The  testimony 
as  to  the  amount  of  this  character 
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of  reaming  which  plaintiff  did  is  so 
vague,  indefinite,  and  uncertain  as 
to  make  it  impossible  to  tell  the 
amount  due  him  for  this  item,  and 
upon  a  return  of  the  case  further 
preparation  should  be  made,  so  as  to 
enable  the  court  to  determine  the 
amount  due  plaintiff  for  the  actual 
reaming  he  did  under  the  contract. 

The  other  items  claimed  by  plain- 
tiff include  small  sums,  the  aggre- 
gate of  which  is  only  $29 ;  and  after 
considering  the  evidence  we  do  not 
think  it  sufficient  to  entitle  him  to 
collect  any  of  them. 

This  leaves  the  amount  due  plain- 
tiff $1,000  for  the  first  600  feet  and 
$951  for  the  remainder,  making  a 
total  of  $1,951.  To  this  should  be 
added  the  sum  found  to  be  due  him 
for  the  actual  reaming  he  did.  From 
this  should  be  deducted  payments 
made,  with  interest  from  the  dates 
made,  and  the  cost  of  drawing  the 
6-inch  casing,  plus  any  damage  or 
depreciation  in  the  value  of  it  since 
being  placed  in  the  well;  and  he 
should  be  given  a  judgment  for  the 
difference,  unless  defendant  is  en- 
titled to  recover  on  some  portion  of 
its  counterclaim. 

The  principal  item  in  the  counter- 
claim, aside  from  the  value  of  the 
6-inch  pipe  which  we  have  consid- 
ered, and  payments  made,  is  that 
seeking  to  recover  $1,200  for  the 
loss  of  profits  in  being  deprived  of 
the  use  of  the  well ;  but  since  plain- 


tiff was  not  required  to  plug  the 
well,  so  as  to  en- 
able plaintiff  to  use 
the  water,  as  we  weii-bMach— 
have  found,  noth-  ^Vttr 
ing  can  be  recov- 
ered for  this  item,  even  if  the  proof 
and  the  pleadings  were  sufficient  to 
enable  it  to  do  so,  which,  however, 
we  do  not  find  to  be  true.    In  the 
first  place,  the  amount  of  such  prof- 
its is  purely  speculative,  and  there 
is  not  sufficient  evidence  to  show 
that  defendant  would  or  could  have 
sold  any  of  the  water,  if  it  could 
have  obtained  it. 

The  remaining  items  of  the  coun- 
terclaim consist  of  small  sums  al- 
leged to  have  been  paid  by  defend- 
ant'during  the  progress  of  the  work 
for  repairs  upon  some  of  the  ma- 
chinery, which  machinery  it  was  re- 
quired to  and  did  furnish,  for  some 
packing,  and  perhaps  for  other  pur- 
poses,— all  of  which  it  claims 
should  have  been  paid  by  plaintiff; 
but  they  aggregate  only  a  small 
amount,  and  the  evidence  concern- 
ing them  is  not  by  any  means  con- 
vincing the  one  way  or  the  o^ier, 
and  upon  the  whole  we  have  con- 
cluded that  the  rights  of  the  par- 
ties will  be  properly  adjusted  by 
the  rendition  of  the  judgment 
which  we  have  hereinbefore  indi- 
cated. 

Wherefore  the  judgment  is  re- 
versed, with  directions  to  proceed 
in  accordance  with  this  opinion. 


ANNOTATION. 


Measure  of  damages  for  defective  perfonnance  of  contract  to  bore  or  case  well. 


It  is,  in  the  few  cases  which  have 
passed  on  the  question,  held  that  the 
measure  of  damages  for  the  defective 
perfonnance  of  a  contract  to  bore  or 
case  a  well  is  the  amount  it  required 
to  complete  the  well  in  such  man- 
ner as  to  conform  to  the  contract. 
Loss  of  profits  which  would  have  been 
made  had  the  well  been  completed  are 
held  to  be  too  uncertain  and  specula- 
tive to  be  considered  as  an  element  of 
damages.  Gayton  v.  Day  (1910)  101 
C.  C.  A.  609,  178  Fed.  249;  Ck>rbin  Oil 


&  Gas  Co.  v.  Hull  (1906)  30  Ky.  L. 
Rep.  91,  97  S.  W.  886;  Henry  Oil  Co. 
T.  Head  (1914)  —  Tex.  Civ.  App.  — . 
163  S.  W.  311.  And  see  the  reported 
case  (Clarke  v.  Blub  Licks  Springs 
Co.  ante,  234). 

In  Gayton  v.  Day  (Fed.)  supra,  it 
appeared  that  the  defendants  agreed 
to  drill  a  well  for  the  plaintiff,  which, 
it  was  expected,  would  produce  oil. 
After  the  well  had  been  sunk  4,100 
feet  without  reaching  oil,  a  new  con- 
tract was  made  to  increase  the  depth 
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•f  the  well  to  6,000  feet.  The  plaintiff 
peld  the  agreed  price  on  the  first  con- 
traet  The  second  contact  provided 
tiiat  if  hard  granite  or  hard  flint  or 
water  should  be  encountered,  making 
it  impossible  to  proceed^  or  in  case  it 
became  impossible  for  the  defendants, 
with  reasonable  efforts  and  skill  and 
with  approved  tools  and  apparatus, 
to  continue  drill  ing»  the  defendants 
might  cease  drilling,  in  which  event 
the  plaintiff  agreed  to  pay  them  $5  per 
foot  for  each  foot  actually  drilled. 
When  the  well  had  reached  the  depth 
of  4,740  feet  the  sides  caved  in,  and  it 
became  impossible  for  the  defendants 
to  proceed  drilling  although  they  used 
reasonable  efforts  and  skill  and  ap- 
proved tools  and  apparatus.  The  de- 
fendants put  in  a  counterclaim  for  the 
agreed  value  of  tiieir  services  under 
the  second  contract,  and  it  was  ad- 
mitted that  no  part  of  it  had  been  paid 
by  the  plaintiff.  The  plaintiff  denied 
that  the  defendants  had  used  reason- 
able akill  and  approved  tools  and  ap- 
paratus to  overcome  the  obstruction 
cansed  by  the  caving  in  of  the  sides 
of  the  welL  It  was  held  that  this  issue 
of  fact  had  been  properly  left  to  the 
jnzy  by  the  court,  bul^  as  to  the  meas- 
ure of  the  plaintiff's  damages,  it  was 
held  that  the  court  erred  in  allowing 
the  jury  to  take  into  consideration  as  a 
measure  of  damages,  the  amount  the 
plaintiff  had  paid  the  defendants  un- 
der the  first  contract  In  that  case  it 
was  said:  "As  we  have  before  inti- 
mated, in  this  suit  the  damage  suffered 
by  plaintiff  is  measured  by  such  ex- 
penditures as  she  has  made  hy  reason 
of  the  undertaking  of  the  defendants 
in  tiie  second  contract,  or  any  definite, 
ueertained,  and  computable  loss,  not 
speealative  in  character,  which  has 
come  to  her  by  reason  of  the  breach  by 
defendants  of  their  contract." 

In  Henry  Oil  Co.  v.  Head  (1914)  — 
Tea.  Civ.  App.  — ,  163  S.  W.  811,  it  ap- 
peared that  the  plaintiff  conveyed  cer- 
tain oil  leases  to  the  defendant  oil 
company,  in  consideration  of  that  com- 
pany sinking  a  well  to  a  depth  of  1,200 
feet,  or  to  oil  or  gas  in  paying  quan- 
tities. The  oil  company  undertook  to 
drill  the  well,  but,  after  reaching  a 
depth  of  900  feet,  abandoned  it,  with- 
S  AXJt/— 16. 


out  the  consent  and  against  the  pro- 
test of  the  plaintiff.  The  trial  court 
allowed  as  to  the  measure  of  damages 
the  value  of  the  property  conveyed  to 
the  defendant.  It  was  held  that  this 
ruling  was  at  least  sufficiently  favor- 
able to  tiie  defendant.  The  court  said : 
"To  allow  just  compensation  in  every 
case  demands  the  application  of  dif- 
ferent rules  for  measuring  the  damage 
according  to  the  circumstances  of  each 
case.  In  t^e  present  case  we  have  no 
doubt  but  that  appellee  would  have 
been  entitled  to  complete  the  well  un- 
dertaken by  appellant,  and  to  have 
charged  appellant  with  the  costs  there- 
of, but  the  undisputed  evidence  is  to 
the  effect  that  this  would  have  exceed- 
ed the  unount  of  the  judgment.  We 
think  appellant  has  no  cause  of  com- 
plaint, since  l^e  recovery  is  limited  to 
the  amount  actually  expended  on  tiie 
contract." 

In  Corbin  Oil  &  Gas  Co.  v.  Mull 
(1906)  123  Ky.  763,  97  S.  W.  385,  it 
appeared  that  the  defendant  agreed 
to  drill  a  well  to  the  depth  of  2,000 
fee^  unless  oil  or  gas  was  sooner 
found  in  paying  quantities,  or  unless 
he  was  directed  to  stop  at  a  less  depth. 
When  the  well  had  been  sunk  over. 
1,500  feet,  the  defendant  abandoned 
it  and  failed  to  case  it,  so  that  it  filled 
up,  and,  as  the  plaintiff  claimed, 
drowned  a  flow  of  gas  and  oil  which 
was  of  some  market  value.  In  measur- 
ing the  damages  for  the  breach  of  con- 
tract, it  was  held  that  there  should 
be  allowed  the  necessary  cost  of  clean- 
ing out  the  water  or  debris-  allowed 
to  accumulate  in  the  well,  and  of  cas- 
ing it  as  the  defendant  was  required 
to  do,  and  the  excess  cost  of  drilling 
it  to  2,000  feet  over  the  contract  price 
for  that  work;  that  from  this  amount 
should  be  deducted  flie  amount  due  the 
defendant  for  the  number  of  feet  be- 
low 1,500  for  which  he  had  not  been 
paid;  and  that  if  it  should  be  found 
that,  owing  to  the  caving  in  of  the 
sides  of  the  well,  it  would  cost  as 
much  to  clean  it  as  to  drill  a  new  one, 
then  the  measure  of  damage  to  the 
plaintiff  would  be  the  amount  paid  to 
the  defendant  for  doing  the  work 
which  he  had  destroyed  by  his  lack  of 
attention  and  skill.  It  was  held,  how- 
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ever,  that  the  value  of  the  gas  deposit 
was  too  speculative  and  uncertain  to 
be  allowed  as  damages  caused  by  the 

caving  in  of  the  walls  of  the  well,  as 
there  was  no  way  of  ascertaining 
whether  such  deposit  contained  suffi- 
cient gas  to  be  a  paying  proposition ; 
that  the  only  way  this  could  be  done 


was-  to  allow  the  gas  to  flow  long 
enough  to  dffinonatrate  that  it  was  not 
a  podiet;  and  that  in  the  absence  of 
such  a  test  it  would  be  impossible  to 
estimate  the  loss  sustained  by  reasott 
of  the  failure  of  the  driller  to  ko^ 
the  walla  of  the  well  from  caving  in. 

B.  F.  D. 


BLISS  B.  WARD 

V. 

GREAT  ATLANTIC  &  PACIFIC  TEA  COMPANY. 

MaaatuOiuaetta  Supreme  JudMtU  Court  ^Septmiiber  11,  1918, 
(231  Mass.  90. 120  N.  E.  226.) 

Sale  —  warranty  —  food  in  can. 

1.  The  provision  of  the  Sales  Act  that  when  the  buyer  expressly  or  by 
implication  makes  known  to  the  seller  the  purpose  for  which  the  goods 
are  required,  and  it  appears  that  the  buyer  relies  on  the  seller's  skill  or 
judgment,  whether  he  is  manufacturer  or  not  there  is  an  implied  war- 
ranty that  the  goods  are  reasonably  fit  for  the  purpose,  applies  to  a  sale 
by  retail  of  food  in  sealed  cans. 

[See  Tiote  on  this  quesUon  beginning  on  page  248.] 

Appeal  —  question  open  —  case  stated,  local  legislature  are  entitled  to  consid- 

2..  In  a  case  taken  to  the  supreme  eration  in  construing  the  statute, 

court  by  report  on  a  case  stated,  no  Food  —  pebbles  in  caimed  beans, 

point  is  open  as  to  form  of  action  or  g.  Beens  canned  for  food  are  not  fit 

pl«idings  unless  expressly  reserved.  f^r  consumption  if  they  contain  peb- 

Sale  —  reliance  on  seller.  bles  of  sufficient  size  to  break  a  tooth. 

a.  That   one   purchasing  from   a  [See  11  R.  C.  L.  1104.] 

grocer  a  can  of  beans  for  food  relies  -ema^^     ».ki.i»  u-- 

on  the  wisdom  of  the  seller  as  to  the  "  SfiSf  ^'fi!!^?;^ 

quality  of  the  product  is  a  necessary  ,^  "  ^«  *              craamon  knowl- 

inference  from  the  relation  Of  the  par-  «W        pebbles  are  often  found  in 

raw  and  uncleaned  beans. 

[See  24  R.  C.  L.  195,  196.]  fSee  16  R.  C.  L.  1108.] 

Statute  —  construction  foreign  ded-  Food— pebbles  In  beans— negligence, 

siinis.  <•  Preparing  beans  for  food  with 

4.  Decisions  of  a  foreign  country  pebbles  among  them  may  be  found  to 

construing    a    statute    subsequently  be  lock  of  due  care, 

adopted  with  dose  similarity  by  the  [See  11  R.  G.  L.  1118.] 

(Crosby,  J.,  dissents.) 


Report  by  the  Superior  Court  for  Essex  County  (Jenney,  J.)  on  a  caae 
stated,  for  the  opinion  of  the  Supreme  Judicial  Court  of  a  question  arising 
in  an  action  brought  to  recover  damages  for  an  injury  sustained  by  plain- 
tiff while  eating  food  purchased  by  him  at  defendant's  store.  Jydgment 
for  'plaintiff. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Uesars.  E.  J.  Carney,  C.  A.  Green, 
and  J.  F.  Doyle  for  plaintiff. 

Uessra.  Donbar^  Nutter,  &  McClen- 
Den,  and  John  £.  Peakes,  for  defend- 
ant: 

On  the  facts,  apart  from  the  labd, 
tiie  defendant  is  not  under  any  liability 
to  the  plaintiff. 

Farrell  v.  Manhattan  Market  Co.  198 
Mass.  280,  15  L.R.A.(N.S.)  884,  126 
Am.  St.  Rep.  436,  84  N.  E.  481.  16 
Ann.  Caa.  1076,  21  Am.  Neg.  Rep.  142; 
Gearing  v.  Berkson,  223  Mass.  257, 
LR.A.1916D,  1006,  111  N.  E.  785;  Bos- 
ton Lodge  V.  Boston,  217  Mass.  177,  104 
N.  E.  453 ;  Cunningham  v.  Connecticut 
F.  Ins.  Co.  200  Mass.  333,  86  N.  E.  787 ; 
Bigelow  V.  Maine  C.  B.  Co.  110  Me. 
105.  43  L.RJV.(N.S.)  627,  85  Atl.  396; 
Inter-State  Grocer  Co.  v,  George  Wil- 
liam Bentiey  Co.  214  Mass.  231, 101  N. 
£.  147;  Gossler  v.  Eagle  Sugar  Re- 
finery, 108  Mass  331;  Rinaldi  v.  Mo- 
hican Co.  171  App.  Div.  814,  157  N.  Y. 
SiiK>.  661 ;  Julian  v.  Laubenberger,  16 
Misc.  646,  88  N.  Y.  Supp.  1052;  Valeri 
T.  PaUman  Co.  218  Fed.  519;  Travis 
T.  Louisville  &  N.  R.  Co.  183  Ala.  415, 
62  So.  851 ;  Walden  v.  Wheeler,  153  Ky. 
181,  44  L.R.A.(N.S.)  597,  154  S.  W. 
1088;  Winsor  v.  Lombard,  18  Pick.  67; 
Kusick  Thorndike  &  Hix,  224  Maaa. 
413,  112  N.  E.  1025;  Bishop  v.  Weber, 
139  HasB.  411,  62  Am.  Rep.  715,  1  N. 
B.  164;  Crocker  v.  Baltimore  Dairy 
Lanch  Go.  214  Mass.  177,  100  N.  E. 
m  Ann.  Cas.  1914B,  884. 

The  presence  of  the  label  does  not 
alter  or  increase  the  liability  of  the 
defendant. 

Carey  t.  Baxter,  201  Mass.  622,  87 
N.  E.  901 ;  Boomer  t.  Wilbur,  176  Mass. 
482,  53  L.RJI.  172,  67  N.  E.  1004.  8 
Am.  Nes.  Rep.  246;  Bourne  v.  Whit- 
man, 209  Mass.  166|  36  L3J^.(N.S.) 
701,  96  N.  E.  404,  2  N.  C.  C.  A.  318; 
Wilson  V.  B.  S.  Ferguson  Co.  214  Mass. 
265, 101  N.  E.  381;  Eusick  v.  Thorn- 
dike  &  Hix,  224  Mass.  418,  112  N.  E. 
1025;  Jacobs  v.  ChUds  Co.  166  N.  Y. 
Supp.  798. 

Rugg,  Ch.  J.,  dellTered  the  opinion 
of  the  court: 

The  defendant  conducts  a  retail 
grocery  store  at  Ipswich.  It  had  for 
sale  at  this  store  beans  in  sealed 
all-tin  cans,  bearing  this  label: 
"Grandmother's  Brand  A.  &  P. 
Beans  &  Pork  with  Sauce,  contents 
2  lbs.  1  oz."  "Remove  contents  of 
this  can  as  soon  as  opened  and  place 
in  earthenware  dish."  "The  Great 


Atlantic  &  Pacific  Tea  Co.  Incorpo- 
rated, Distributors,  Jersey  City,  N. 
J.,  U.  S.  A." 

These  cans  of  beans  were  pur- 
chase'd  by  the  defendants  from  the 
Thomas  Canning  Company,  of 
Grand  Rapids,  Michigan,  after  can- 
ning. It  furnished  the  labels  which 
were  afiSxed  to  the  cans  by  the  manu- 
facturer. The  defendiuit  had  no 
supervision  of  the  process  of  can- 
ning, and  no  knowledge  or  means  of 
knowledge  that  any  foreign  sub- 
stance was  in  the  cans.  Such  cans 
are  always  sold  to  the  public  in  a 
sealed  condition.  The  Thomas  Can- 
ning Company  is  an  independent 
reputable  manufacturer  of  canned 
goods,  and  in  its  processes  employed 
all  modem  methods  to  prevent  the 
presence  of  foreign  substances  in  its 
products.  Its  goods  were  widely  dis- 
tributed, and  were  considered  to  be 
of  good  quality  by  the  wholesale  and 
retail  stores  which  handled  them. 
On  or  about  March  16,  1917,  the 
defendant,  through  the  manager  of 
its  Ipswich  store,  sold  to  the  plain- 
tiff one  of  Ibese  sealed  cans  of  beans. 
At  no  time  after,  the  sealing  of  t^e 
can  until  it  was  opened  by  the  plain- 
tiff was  there  visible  indication  that 
the  contents  were  in  any  way  de- 
fective, or  that  the  can  contained 
any  foreign  substance.  The  can  con- 
tained baked  beans,  among  which 
was  a  small  pebble.  The  plaintiff 
■was  ignorant  of  its  presence,  and, 
while  eating  of  the  beans,  broke  his 
tooth  on  the  pebble,  and  later,  on  ac- 
count of  this  injury,  was  obliged  te 
have  Ihe  tooth  extracted. 

The  case  comes  before  us  by  re- 
port on  a  case  stated.  No  point  is 
open  as  to  the  form  of  actiom 
or  pleadings.  The  Appeal-  ' 
only  question  is  ««e»«oii  opw 
whethe?  the  plain-  i 
tiff  can  recover  in  any  form  of  ac- 
tion. Smith  v.  Carney,  127  Mass. 
179;  Brettun  v.  Fox,  100  Mass.  284.' 

The  transaction  between  the 
plaintiff  and  the  defendant  as  to  the 
can  of  beans  necessarily  involved  a 
purchase  of  food  to  be  eaten.  That 
need  not  be  stated  in  precise  words. 
It  was  an  underlying  and  essential, 
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condition  of  the  contract,  implied 
without  expression. 
"fotS'^iS'™*'  It  arose  from  the 
nature  of  the  goods, 
the  size  of  the  purchase,  and  the 
terms  of  the  label.  It  is  provided 
by  the  Sales  Act  (Stat.  1908,  chap. 
237)  §  15  (1) :  "Where  the  buyer, 
expressly  or  by  implication,  makes 
known  to  the  seller  the  particular 
purpose  for  which  the  goods  are  re- 
quired, and  it  appears  that  the  buyer 
relies  on  the  seller's  skill  and  judg- 
ment, whether  he  be  the  grower  or 
manufacturer  or  not,  there  is  an 
implied  warranty  that  the  goods 
shall  be  reasonably  fit  for  such  pur- 
pose." 

That  provision  governs  the  rela- 
tions of  the  parties  in  the  case  at 
bar.  In  this  respect,  the  statute  is  in 
substance,  so  far  as  concerns  a  deal- 
er such  as  the  defendant,  simply  a 
codification  of  the  common  law.  It 
was  said  in  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271,  279-281, 
15  L.R.A.(N.S.)  884,  126  Am.  St. 
Rep.  436,  84  N.  E.  485, 15  Ann.  Cas. 
1076,  21  Am.  Neg.  Rep.  142,  a  case 
arising  before  the  Sales  Act:  "Fi- 
nally, provisions  may  be  ordered  by 
the  purchaser  in  person  in  the  deal- 
er's shop,  in  such  a  way  that  it  is 
made  known  to  the  dealer  that  his 
knowledge  and  skill  are  relied  on  to 
supply  wholesome  food,  and,  if  they 
are  so  ordered,  he  is  liable  if  they 
are  not  fit  to  be  eaten.  ...  If  the 
sale  is  by  a  dealer  and  the  selection 
of  food  is  left  to  him,  it  is  an  im- 
plied term  or  condition  of  the  sale 
that  the  provisions  sold  shall  be  fit 
for  food,  whether  supplied  under  a 
pre-existing  contract  .  .  .  or  in 
response  to  an  order  not  given  in 
person,  ...  or  even  when  the 
order  is  given  in  person  in  the  deal- 
er's shop,  provided  .  .  .  that  the 
selection  is  left  to  the  dealer.  .  .  . 
But,  even  when  the  sale  is  by  a  deal- 
er, if  the  provisions  are  selected  by 
the  buyer  and  the  selection  is  not 
left  to  the  judgment  and  skill  of  the 
dealer,  the  general  rule  applies  and 
the  dealer  is  not  liable  (in  the  ab- 
sence of  knowledge  by  the  dealer 


that  the  provisions  are  unsound)  if 
provisions  are  not  fit  for  food." 

The  opinion  in  that  case  contains 
an  exhaustive  review  of  the  authori- 
ties. See  also  in  this  connection. 
Race  V.  Krum,  222  N.  Y.  410,  414, 
L.R.A.1918F,  1172,  118  N.  E.  853; 
Cook  V.  Darling,  160  Mich.  475--i81, 
125  N.  W.  411 ;  Parks  v.  C.  C.  Yost 
Pie  Co.  93  Kan.  334-337,  L.R.A. 
1915C,  179,  144  Pac.  202,  7  N.  C.  C. 
A.  100,  and  note  in  L.RJ1.1917F, 
472  to  475. 

That  statement  of  the  law,  which 
is  but  an  amplification,  so  far  as  re- 
lates to  the  case  at  bar,  of  the  terms 
of  the  Sales  Act,  governs  the  facts 
here  presented.  The  defendant  was 
a  dealer,  the  plaintiff  a  buyer  at  re- 
tail. There  arises  inevitably  the 
implication  that  the  plaintiff  made 
known  to  the  defendant  that  he  was 
purchasing  the  beans  for  consump- 
tion as  food,  and  that  he  was  rely- 
ing, because  from 


the  character  of  the  ;3SJi. 
transaction  he  was 
bound  to  rely,  upon  the  skill  of  the 
defendant   in   selecting   the  can 
which  was  offered  to  him. 

It  is  not  expressly  stated  in  the 
agreed  facts  that  the  defendant  se- 
lected the  can  for  delivery  to  the 
plaintiff,  or  that  the  latter  relied  up- 
on the  skill  and  judgment  of  the 
defendant  in  selecting  the  can  for 
delivery.  But  that  he  did  so  rely 
seems  an  almost  irresistible  infer- 
ence from  the  facts  stated.  The 
cans  in  l^e  defendant's  stock  were 
all  alike  in  label,  and  in  general  ap- 
pearance. The  cans  were  sealed. 
Their  contents  could  not,  in  the  na- 
ture of  things,  be  open  to  inspection 
before  the  sale.  There  could  be  no 
intelligent  selection,  based  upon  any 
observation  by  the  purchaser.  There 
is  no  room  for  the  exercise  of  in- 
dividual sagacity  in  picking  out  a 
particular  can.  The  customer  at  a 
retail  store  is  ordinarily  bound  to 
rely  upon  the  skill  and  experience 
of  the  seller  in  determining  the  kind 
of  canned  goods  which  he  will  pur- 
chase, unless  he  demands  goods  of  a 
definite  brand  or  tradename.  The 
situation  is  quite  different  from  the 
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choice  of  a  fowl  or  a  piece  of  meat 
from  a  larger  stock,  all  open  to  in- 
spection, where  there  is  opportunity 
for  the  exercise  of  an  independent 
judgment  by  both  the  buyer  and 
the  seller,  and  where,  therefore,  the 
fact  as  to  the  one  who  makes  the 
selection  is  of  sisnificance,  as  in  the 
Fandl  Case.  The  case  at  bar  must 
be  treated  on  the  footing,  as  matter 
of  necessary  inference  arising  from 
the  relation  of  the  parties,  so  far  as 
that  is  material  in  view  of  the  other 
facts,  that  the  plaintiff  relied  upon 
the  laaowledge  and  trade  wisdom  of 
the  defendant  in  purchasing  the  can 
of  beans.  In  the  absence  of  an  ex- 
press statement  to  the  eontraty,  this 
must  be  regarded  as  a  necessary  in- 
ference from  the  relation  of  parties. 

There  appears  to  us  to  b)&  no 
sound  reason  for  ingrafting  an  ex- 
ception on  the  general  rule,  because 
the  subject  of  the  sale  is  canned 
goods,  not  open  to  the  immediate 
inspection  of  the  dealer,  who  is  not 
the  manufacturer,  any  more  ttian  of 
the  buyer.  It  doubtless  still  remains 
true  that  the  dealer  is  in  a  better 
position  to  know  and  ascertain  the 
reliability  and  responsibility  of  the 
manufactnrer  than  is  the  retail  pur- 
chaser. Bat  the  principle  stated  in 
Parrell  v.  Manhattan  Market  Co. 
198  Mass.  271,  15  L.R.A.(N.S.) 
884,  126  Am.  St.  Rep.  436,  84 
N.  E.  481,  15  Ann.  Gas.  1076,  21 
Am.  Neg.  Rep.  142,  is  a  general  one. 
It  has  laag  been  established.  Sim- 
ply because  it  may  work  apparent 
hardship  in  certain  instances  is  no 
reason  for  changing  it  to  fit  imrticu- 
lar  cases.  It  is  a  salutary  principle. 
It  has  become  wrought  into  the  fab- 
ric of  the  law  as  the  result  of  long 
experience.  It  may  be  assumed  that 
the  allairs  of  mankind  have  become 
adjusted  to  it.  It  has  recently  been 
adopted  by  the  legislature  in  codi- 
fying the  law  as  to  sales.  It  imposes 
liabiUty  in  the  absence  of  an  express 
contract  between  the  parties  gov- 
erning the  subject.  It  places  re- 
sponsibility upon  the  party  to  the 
contract  best  able  to  protect  himself 
against  original  wrong  of  this  kind, 
and  to  recoup  himself  in  case  of  loss, 


because  he  knows  or  comes  in  touch 
with  the  manufacturer.  In  the  case 
at  bar  the  plaintiif  had  no  means  of 
ascertaining  the  manufacturer  from 
inspection  of  the  goods  bought.  The 
retail  purchaser  in  cases  of  this  sort 
ordinarily  would  be  at  some  disad- 
vantage if  his  only  remedy  were 
against  the  manufacturer. 

It  was  said  by  Farwell,  L.  J.,  in 
the  coarse -of  a  judgment  in  the 
court  of  appeal  in  Jackson  v.  Wat- 
son &  Sons  [1909]  2  K.  B.  193,  at 
202,  3  B.  R.  C.  182;  16  Ann.  Cas. 
492 :  "The  plaintiff  sues  for  breach 
of  contract  of  warranty  of  fitness 
for  human  food  of  certain  tinned 
salmon  supplied  to  and  eaten  by 
himself  and  his  wife,  and  there  is 
not  (and  indeed  since  Frost  v.  Ayles- 
bury Dairy  Co.  [1905]  1  K.  B.  608, 
74  L.  J.  K.  B.  N.  S.  886,  21  Times 
L.  R.  300,  63  Week.  Rep.  354.  92  L. 
T.  N.  S.  527,  there  could  not  well 
be)  any  Question  as  to  the  sufficiency 
of  his  cause  of  action ;  the  only  ques- 
tion is  as  to  the  damages." 

The  Frost  Case  related  to  a  sale 
of  milk  by  a  retail  dealer.  Bol^ 
cases  arose  under  the  English  Sale 
of  Goods  Act,  §  14  (1),  quoted  at 
length  in  FarreU  v.  Manhattan  Mar- 
ket Co.  198  Mass.  278, 279, 15  L.R.A. 
(K.S.)  884, 126  Am.  St.  Rep.  436, 84 
N.  E.  481,  15  Ann.  Cas.  1076,  21 
Am.  Neg.  Rep.  142,  which  does  not 
differ  in  any  particular  materia  to 
the  present  case,  from  §  15  (1)  of 
our  Sales  Act.  It  is  manifest,  there- 
fore, that  the  English  courts  hold 
that  under  the  Sale  of  Goods  Act 
there  is  no  distinction  between 
canned  goods  and  goods  not  canned 
and  open  to  insp^ition,  so  far  as 
concerns  the  implied  warranty  of 
fitness  in  sales  of  food  to  the  ulti- 
mate consumer.  Decisions  of  this 
character,  in  view  of  the  fact  that 
the  English  Sale  of  Goods  Act  was 
enacted  before  our  own,  and  of  the 
close  similarity  of  8tat»««-eo«- 
the  pertinent  sec-  rtPBciiom  f»r- 
tion  of  each  act,  are  ^  —w— 
entitled  to  consideration.  See  Mc- 
Nicol's  Case,  215  Mass.  497,  499. 
L.R.A.1916A,  306,  102  N.  E.  697,  4 
N.  C.  C.  A.  522.    Decisions  of  an 
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inferior  court  in  Illinois  ^re  precise- 
ly to  the  same  effect^  namely,  that  in 
sales  by  a  retail  dealer  to  a  con- 
sumer canned  ffooda  are  on  the 
same  footing  as  other  foods.  Sloan 
V.  F.  W.  Woolworth  Co,  193  HI.  App. 
620 ;  Chapman  v.  Roggenkamp,  182 
III.  App.  117,  being  based  upon 
Wiedeman  v.  Keller,  171  111.  93,  49 
N.  E.  210. 

There  is  nothing  in.  Winsor  v. 
Lombard,  18  Pick.  57,  inconsistent 
with  the  conclusion  here  reached. 
That  was  a  sale  of  goods,  by  de- 
scription, by  one  dealer  to  another 
dealer.  ,  Both  parties  were  taken  to 
rely  upon  the  description  of  the 
goods  sold,  which  was  founded  on  an 
inspection  and  branding  under  in- 
spection laws.  Apparently  it  was  a 
sale  of  specified  goods  under  a  trade- 
name such  as  is  now  covered  by  §  16 
(4)  of  the  Sales  Act,  and  where 
there  is  no  implied  warranty  of  fit- 
ness for  any  particular  purpose.  It 
is  pointed  out  in  the  opinion  in  that 
case,  at  page  62,  that  it  was  not  in- 
tended to  apply  to  sale  of  food  at 
retail  for  immediate  use.  It  is  to 
be  noted  that  Walden  v.  Wheeler, 

153  Ky.  181,  44  L.R.A.(N.S.)  597, 

154  S.  W.  1088,  and  Bigelow  v. 
Maine  C.  R.  Co.  110  Me.  105,  110, 
43  L.R.A.(N.S.)  627,  85  Atl.  396, 
each  arose  at  common  law,  and  not 
under  a  Sales  Act.  But  if  and  so  far 
as  they  are  inconsistent  with  the 
conclusion  here  reached,  we  cannot 
follow  them. 

No  discussion  is  required  to  dem- 
onstrate that  canned  beans  and  pork 
are  not  fit  for  con- 
sumption if  they 
contain  a  pebble  of 
sufficient  size  to  break  a  tooth.  It 
BhrM.>«i^  «  matter  of  com- 
vciibieB  Is  mon  knowledge  that 
pebbles  often  are 
found  in  raw  and  uncleaned  beans. 
In  domestic  use,  careful  sorting  is 
required  to  free  them  from  such 
substance.  It  is  or  may  be  found 
lack  of  due  care  for 
one  to  prepare  beans 
for  eating  with  peb- 
bles still  among  them.  See  Watson 
V.  Augusta  Brewing  Co.  124  Ga.  121, 


Fo  od— p  ebb  le« 
In  canned 
bcana. 


Food— pebble* 
In  bfnns— 

neKllsrenee. 


1  L.R.A.{N.S.)  1178,  110  Am.  St. 
Rep.  157,  52  S.  E.  152.  19  Am.  Neg. 
Rep.  107. 

It  follows  that  the'  plaintiff  is  en- 
titled to  recover,  and  since  it  is 
agreed  that  his  damages  are  $350, 
judgment  may  be.  entered  in  his 
favor  for  that  sum. 

So  ordered. 

Crosby,  J.,  dissenting: 

I  cannot  agree  with  the  decision 
of  the  majority;  and  as  the  question 
presented  has  not  before  arisen  in 
this  court,  I  feel  it  to  be  my  duty 
that  I  should  state  my  views. 

The  plaintiff  received  an  injury  to 
his  tooth  while  eating  baked  beans, 
among  which  was  a  small  pebble. 
The  beans  were  purchased  by  the 
plaintiff  at  the  defendant's  store, 
and  were  contained  in  a  sealed  tin 
can.  They  were  purchased  by  the 
defendant  with  other  beans  in  tin 
cans,  from  the  manufacturer,  the 
Thomas  Canning  Company  of  Grand 
Bapids,  Michigan.  The  labels  upon 
all  the  cans  described  the  defend- 
ant merely  as  "distributors."  There 
is  nothing  to  indicate  that  the  de- 
fendant prepared  or  manufactured 
the  contents;  no  contention  to  that 
effect  is  made ;  and  it  ia  not  contend- 
ed that  the  presence  of  ttie  pebble  in 
the  can,  or  the  plaintiffs  injury, 
was  due  to  any  negligence  whatever 
on  the  part  of  the  defendant.  Al- 
though it  is  stated  in  the  opinion 
that  "it  is  or  may  be  found  lack  of 
due  care  for  one  to  prepare  beans 
for  eating  with  pebbles  still  among 
them,"  I  do  not  understand  the  opin- 
ion to  hold  the  defendant  liable  for 
negligence,  but  upon  an  implied 
warranty  that  the  beans  in  the  can 
were  free  from  foreign  substances 
and  fit  for  human  consumption. 

The  case  comes  before  us  by  re- 
port on  a  case  stated,  in  which  it  ap- 
pears that  the  beans  purchased  by 
the  plaintiff  "were  canned  in  a  tin 
can  such  as  is  ordinarily  used  for 
such  canning,  and  at  no  time  after 
the  sealing  of  the  can  and  until  it 
was  opened  by  the  plaintiff  were 
there  any  visible  indications  that  the 
contents  were  in  any  way  defective, 
or  that  the  can  contained  any  for- 
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dgn  subatances.  .  .  .  The  de- 
fendant had  no  supervision  of  the 
process  of  canning  these  beans*  and 
had  no  Imowledge  or  means  of 
knowledge  of  the  presence  of  the 
pebble  in  the  can.  Such  cans  are 
always  sold  to  the  public  in  a  sealed 
condition.  The  Thomas  Canning 
Company  is  and  was  at  all  times  aa 
independent  xepatable  manufac- 
turer of  canned  goods,  and  in  its 
canning  process  employed  all  mod- 
em methods  to  prevent  the  presence 
of  foreign  substances  in  its  canned 
products.  The  products  of  the 
company  were  widely  distributed, 
and  were  considered  by  the  whole- 
sale and  retail  stores  which  handled 
them,  to  be  of  good  quality." 

It  is  provided  by  our  Sales  of 
Goods  Act  (Stat.  1908,  chap.  237) 
§  15  (1) :  ''Where  the  buyer,  ex- 
pressly or  by  implication,  makes 
known  to  the  seller  the  particular 
purpose  for  which  the  goods  are  re- 
quired, and  it  ap|>ears  that  the  buyer 
rdiee  on  the  seller's  skill  or  judg- 
ment, whether  he  be  the  grower  or 
manufacturer  or  not,  there  is  an  im- 
plied warranty  that  the  goods  shall 
be  reasonably  fit  for  such  purpose." 

The  above-quoted  clause  of  tiie  act 
does  not  differ  from  the  rale  as  it 
existed  before  the  enactment  of  the 
statute,  but  is  declaratoiy  of  the 
common  law  so  far  as  pertinent  to 
this  case. 

I  agree  that  the  transaction  was  a 
purchase  and  sale  of  food  to  be  eat- 
en, and  was  so  underatood  by  the 
defendant.  Notwithstanding  this 
fact,  in  order  tiiat  it  may  be  charged 
Qpon  an  implied  warranty  that  the 
goods  sold  shall  be  fit  to  be  eaten,  it 
must  further  appear,  both  at  com- 
mon law  and  under  the  act,  "that 
&e  buyer  relies  on  the  seller's  skill 
or  judgment,"  unless  there  is  some- 
ttiing  to  show  that  the  plaintiff  re- 
lied on  the  defendant's  skill  or  judg- 
ment it  is  plain  that  the  defendant 
cannot  be  charged  with  liability  up- 
on an  implied  warranty.  That  the 
plaintiff  relied  on  the  ^11  or  judg- 
mmt  of  the  defendant  in  making  the 
purchase  is  not  expressly  stated  in 


the  report;  nor,  in  my  opinion,  can 
it  reasonably  be  inferred  from  the 
facts  stated. 

It  appears  that  the  cans  in  the  de- 
fendant's stock  of  canned  goods 
from  which  the  plaintiif  made  the 
purchase  in  question  were  labeled 
alike,  all  were  sealed,  and  their  ap- 
pearance was  so  similar  that  there 
was  no  way  in  which  the  contents  of 
one  could  be  distinguished  from  an- 
other. The  fact  that  the  cans  were 
sealed  made  inspection  of  their  con- 
tents before  the  sale  impossible.  It 
may  fairly  be  inferred  that  it  was 
necessary,  in  order  to  preserve  the 
contents,  that  the  cans  should  be 
sealed.  There  was  no  way  in  which 
the  defendant  as  a  seller  could  in- 
spect or  analyze  or  otherwise  de- 
termine the  quality  or  fitness  of  the 
contents  of  the  cans  before  they 
were  sold  by  him. 

It  was  his  duty  to  furnish  to  his 
customers  goods  of  a  reputable 
brand,  properly  inspected  and  pre- 
pared in  accordance  with  approved 
methods,  and  purdiased  of  a  repu- 
table manufacturer.  It  is  agreed 
that  in  all  respects  the  defendant 
fully  complied  with  these  require- 
ments. While  the  plaintiff  could 
make  no  intelligent  selection  based 
upon  an  observation  of  the  can  con- 
taining the  beans,  his  situation  was 
the  same  as  that  of  the  defendant. 
The  position  of  a  purchaser  and 
that  of  a  seller  in  selecting  a  particu- 
lar can,  so  as  to  be  able  to  judge  of 
the  quality,  wholesomeness,  and  fit- 
ness for  food  of  its  contents,  are 
identical.  Under  such  a  sate  of 
canned  goods,  it  seems  plain  that  the 
buyer  does  not  rely  on  the  seller's 
skill  or  judgment;  the  buyer  knows 
that  the  article  he  purchases  is  in  a 
sealed  can ;  he  knows  that  it  is  im- 
possible for  the  seller  to  have  any 
more  knbwledge  of  the  contents  of 
the  can  than  he  (the  buyer)  has. 
They  are  in  precisely  the  same  situ- 
ation; they  are  upon  an  equal  foot- 
ing. How,  then,  can  it  be  said  that 
the  buyer  relies  upon  the  skill  or 
judgment  of  ttie  seller?  How  can  it 
reasonably  and  fairly  be  inferred 
from  the  agreed  facts  in  this  case 
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that  the  plaintiff  relied  upon  the 
skill  or  judgment  of  the  defendant 
in  selecting  the  can  sold  to  him  (the 
plaintiff),  when  the  latter  was  fully 
aware  of  the  fact  that  the  defendant 
could  not  possibly  have  any  Imowl- 
edge  of  its  contents?  In  my  opinion, 
upon  the  facts  stated,  to  infer  that 
the  plaintiff  relied  on  the  defend- 
ant's skill  or  judgment  would  be 
wholly  unwarranted.  The  reason- 
ing of  the  able  opinion  in  Bigelow 
V.  Maine  C.  R.  Co.  110  Me.  105,  43 
L.R.A.(N.S.)  627,  86  Atl.  896, 
seems  to  me  to  apply  with  equal 
force  to  this  case. 

I  am  aware  that  in  some  jurisdic- 
tions a  seller  of  food  in  sealed  cans 
has  been  held  liable  upon  an  implied 
warranty,  but  it  does  not  seem  to 
me  that  such  decisions  are  in  ac- 
coFdance  with  sound  principles.  The 
rule  which  governs  where  a  piece  of 
meat,  or  other  article  of  food  which 
is  open  to  examination  and  inspec- 
tion, is  sold,  has  no  application  to  a 
sale  of  canned  goods  under  the  cir- 
cumstances as  described  in  the  pres- 
ent case. 

The  case  of  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271, 15  LJt.A. 
(N.S.)  884,  126  Am.  St.  Rep.  486, 
84  N.  E.  481, 15  Aim.  Cas.  1076,  21 
Am.  Keg.  Rep.  142,  and  similar 
cases,  are  clearly  distinguishable 
upon  the  ground  that  the  buyer,  in 


purchasing  canned  goods,  does  not 
and  cannot,  in  the  nature  of  things, 
rely  upon  the  skill  or  judgment  of 
the  seller.  The  distinction  between 
a  sale  of  provisions  whidi  are  open 
for  inspection,  and  those  which  are 
sold  in  sealed  packages  or  closed 
cans,  was  pointed  out  by  Chief  Jus- 
tice Shaw  in  Winsor  v.  Lombard,  18 
Pick.  57,  at  page  62,  and  referred  to 
in  Bigelow  v.  Maine  C.  R.  Co.  supra. 
In  the  case  last  referred  to,  it  was 
said  at  pa«es  110  and  111  that,  if 
the  rule  laid  down  in  Winsor 
Lombard  is  be  followed,  "the  only 
possible  conclusion  is  that  the  par- 
ties understood  the  matter  precise- 
ly alike,  and  that  the  defendant  sold, 
and  the  plaintiff  bought,  exactly 
what  she  ordered.  She,  tiier^ore, 
assumed  the  risk  of  its  imperfec- 
tions, as  there  was  no  possible  way, 
either  for  her  or  the  defendant,  con- 
sistent with  the  practical  use  of  the 
product,  to  test  its  quality." 

In  the  absence  of  negligence,  I 
do  not  think  the  defendant  £^ould  be 
held  liable.  The  effect  of  the  deci- 
sion of  the  majority  is  to  charge  it 
with  liabilily  as  an  insurer.  It 
would  seem  to  be  more  in  accord 
with  the  principles  of  justice  and 
reason  to  hold  that  the  plaintiff 
should  seek  his  remedy  against  l^e 
manufacturer,  who  alone  caused  the 
injury. 


ANNOTATION. 

Implied  wamuly  by  otiMr  than  padcer  of  fitMw  of  food  sold  in  lealed  cans. 


As  to  implied  covenant  of  fitness 
by  one  serving  food,  see  the  annota- 
tion following  Friend  v.  ChUds  Dining 
Hall  Co.  post,  . 

There  is  a  square  conflict  of  author- 
ity upon  the  question  whether  or  not  a 
dealer,  in  selling  food  in  sealed  cans, 
in^>liedly  warrants  that  it  is  whole- 
some and  fit  for  food,  it  having  been 
held  both  that  there  is  and  that  there 
is  BOt  such  a  warranty. 

The  preponderance,  at  least,  of  mod- 
em authority,  is  to  the  effect  that 
upon  the  sale  of  food  to  be  immedi- 
ately put  to  domestic  uses  there  is,  as 
between  the  dealer  and  the  consumer. 


an  implied  warranty  that  such  food 
is  wholesome  and  fit  to  be  eaten.  This 
rale  proceeds  upon  the  assumption 
that  the  seller  has  some  means  of 
knowledge,  opportunities  for  inspec- 
tion, or  sources  of  information  which 
are  not  shared  by  the  purchaser,  in 
consequence  of  which,  when  the  seller 
knows  that  the  food  was  bought  for 
consumption,  he  warrants  as  matter 
of  law  that  the  goods  are  fit  for  that 
purpose. 

Applying  this  doctrine,  it  has  been 
held  that  an  exception  to  the  general 
rule  arises  in  the  case  of  canned 
goods,  the  theory  being  that,  when 


Digitized  by 


Google 


ANNO — CANNED  FOOD— IMPLIED  WARRANTY.  249 


the  reason  for  the  rule  falla^  the  rule 
itself  falls.  In  other  words,  it  cannot 
be  presamed  that,  in  the  case  of  goods 
sold  in  sealed  cans,  the  dealer  who 
did  not  make  or  pack  them  has  a  great- 
er knowledge  of  the  wholesomenesa  of 
the  contents  than  the  parchaser.  To 
this  effect  is  the  decision  in  Julian  v. 
Lanbenberger  (1896)  16  Misc.  646,  S8 
N.  T.  Supp.  1052,  wherein,  in  holding 
that  the  retailer  of  a  can  of  salmon 
did  not  impliedly  warrant  that  it  was 
fit  for  human  consumption,  the  court 
said:  "The  defenda;it  sells  a  can  of 
food.  It  is  well  known,  and  must  be 
known  to  both  parties,  tiiat  he  has  not 
pr^red  it^  that  he  has  not  inspected 
it,  and  that  he  is  entirely  ignorant  of 
the  contents  of  the  can,  except  so  far 
as  he  had  purchased  from  reputable 
dealers  in  the  market.  It  seems  to  me 
that  it  would  be  unreasonable  to  say 
that,  at  the  time  of  the  purchase  here, 
the  vendee  relied  upon  the  superior 
knowledge  of  the  vendor;  but  it  must 
be  aasnmed  that  both  parties  knew, 
and  most  have  neceasarily  known,  that 
the  vendor  was  entirely  ignorant  of, 
and  witiiout  means  of  ascertaining, 
the  condition  of  the  article  sold,  and 
that  tiie  means  of  inspection  were  as 
much  open  to  the  purchaser  as  the 
vendor.  Under  such  circumstances,  if 
the  parchaser  desires  to  protect  him- 
self, he  must  have  reconrse  to  an  ex- 
press warranty.  The  law  cannot  be 
BO  anreasonable  as  to  inject  into  a  con- 
tract what  neither  party  had,  or  could 
have  had,  in  mind  at  the  time  the  con- 
tract was  made.  Now,  as  above  stated, 
the  reason  for  the  rule  entirely  ceases 
in  a  case  like  the  one  under  considera- 
ticok.  In  the  progress  of  affairs,  the 
manner  of  preparing  and  selling  food 
has  come  to  that  condition  that  eveiy- 
body  purchasing  ought  to  be  presumed 
to  Imow  that  the  retail  merchant,  who 
sells  to  the  consumer  food  sealed  in 
cans,  and  with  which  he  has  no  con- 
nection other  than  as  a  conduit  be- 
tween pac]»r  and  the  consumer,  has 
no  superior  means  of  knowing  the  con- 
tents of  the  can  than  the  purchaser 
has,  and  in  that  event,  if  the  purchaser 
desires  to  protect  himself,  he  may  ask 
for  an  investigation  at  the  time  of  pur- 
chasing, or  he  may  get  an  express  war- 


ranty as  to  the  quality  of  the  goods, 
and,  if  he  fails  to  do  this,  the  maxim 
of  caveat  emptor  must  apply.  If, 
knowing  this,  he  purchases  canned 
goods,  opens  them,  and  uses  them 
without  inspection,  and  without  spe- 
cific means  of  knowing  whether  the 
contents  are  wholesome  or  not,  he  is 
not  protected  by  an  implied  warranty 
on  the  part  of  the  vendor." 

However,  as  above  stated,  there  also 
is  authority  to  the  e£feet  that  there  is 
no  distinction  between  a  sale  of  pro- 
visions open  to  inspection,  and  provi- 
sions packed  in  cans  or  sealed  pack- 
ages. 

Thus,  Sn  Chapman  v.  Roggenkamp 
(1913)  182  m.  App.  117,  where  it  was 
held  that  the  general  rule  that  a  re- 
tail dealer  impliedly  warrants  the  fit- 
ness and  wholesomenesa  of  goods  sold 
for  immediate  domestic  consumption, 
applied  to  canned  peas,  it  was  contend- 
ed that  since  the  retail  dealer  pur- 
chased the  canned  goods  from  a  whole- 
saler or  packer,  and  was  not  aware 
of  the  unwholesomeness  of  the  con- 
tents, there  could  be  no  implied  war- 
ranty, it  being  argued  that,  where  a 
person  purchases  from  a  retail  dealer 
articles  of  food  in  cans  for  immediate 
consumption,  the  buyer,  from  the  na- 
ture of  the  transaction,  must  know 
that  the  seller  had  no  greater  knowl- 
edge of  the  condition  of  the  contents 
than  the  buyer  had,  wherefore  he  does 
not  rely  on  any  superior  knowledge, 
from  which  it  follows  that  there  is  no 
implied  warranty;  but  the  court  adopt- 
ed the  broad  rule  that  public  safety 
demands  that  in  "all"  sales  of  provi- 
sions by  a  retail  dealer  for  immediate 
domestic  use,  there  should  be  an  im^ 
plied  warrants  of  the  fitness  and 
wholesomeness  of  such  foodstuffs.  And 
again,  in  Sloan  v.  F.  W.  Woolworth 
Go.  (1915)  193  III.  App.  620,  the  court 
expressly  refused  to  draw  a  distinc- 
tion between  canned  goods  and  those 
open  for  inspection,  and  held  a  retail 
dealer  liable  for  injuries  caused  by 
the  eating  of  a  can  of  spoiled  herring 
purchased  from  him.  In  reaching  this 
conclusion  it  was  further  held  that  the 
Pure  Food  Laws  are  police  regulations 
merely,  so  that  they  do  not  make  lack 
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of  knowledge  upon  the  pMrt  of  tiie 
dealer  a  defense  to  the  action. 
And  in  the  reported  case  (Wabd  t. 

Great  Atlantic  &  Pacific  Tea  Co. 
ante,  242),  in  reaching'  a  similar  con- 
clusion under  the  Massachusetts  Sales 
Act  with  respect  to  canned  beans,  it 
was  said  that  there  is  no  sound  reason 
for  ingraftioff  an  exception  on  the 
general  rule  because  the  subject  of  the 
sale  was  canned  goods,  not  open  to 
the  immediate  inspeclion  of  the  dealer. 

And  that  an  implied  warranty  that 
tinned  salmon,  sold  by  a  retailer,  is 
wholesome,  arises  under  the  English 
Sale  of  Goods  Act  1893  (66  &  67  Vict 
chap.  71,  §  14,  sttbd.  1),  where  it  ap- 
pears that  the  salmon  was  bought  for 
food  in  such  a  way  as  to  show  that  the 
buyer  relied  on  the  seller's  skill  and 
judgment  as  to  its  fitness  for  the  pur- 
pose of  food,  see  Jackson  v.  Watson 
[1909]  2  K.  B,  (Eng.)  193,  3  B.  R.  C. 
182,  78  L.  J.  K.  B.  N.  S.  587,  100  L.  T. 
N.  S.  799,  25  Times  L.  R.  454,  63  Sol. 
Jo.  447,  16  Ann.  Gas.  492. 

In  Inter-State  Grocer  Co.  t.  George 
WiUiam  Bentley  Go.  (1912)  214  Mass. 
227,  101  N.  E.  147,  an  action  by  one 
dealer  to  recover  from  another  dealer 
the  price  paid  for  certain  cases  of  sar- 
dines, it  was  held  tiiat  upon  a  sale  of 


[6  A.LA. 

canned  goods  by  name  or  description 
tiiere  is  an  implied  condition  tiiat  the 
goods  are  merchantable  under  such 
name  or  description,  without  reference 
to  whether  or  not  the  seller  is  a  man- 
ufacturer or  packer,  and  irrespective 
of  whether  the  defect  is  latent  or  ob- 
vious. However,  in  this  case  the  re- 
covery was  upon  the  theory  that  the 
seller  breached  an  implied  condition  of 
the  contract  requiring  merchantable 
goods,  rather  than  upon  an  implied 
warranty  of  quality  arising  from  some 
supposed  skill  car  knowledge  of  the 
seller.  And  again,  in  Grocers'  Whole- 
sale Co.  V.  Bostock  (1910)  22  Ont.  L. 
Rep.  130,  where  a  wholesaler  sold 
canned  salmon  to  a  retailer,  it  was 
held  that  there  was  an  implied  war- 
ran^  that  the  fish  was  reasonably 
fit  for  human  consunqition  as  food. 
It  was  said  that  the  warranty  could  be 
based  either  on  the  theory  that  the 
defendant  undertook  to  supply  salmon 
fit  for  food,  or  on  the  ground  that  the 
salmon  was  bought  by  description,  im- 
plying a  warranly  of  merchantable 
quality.  It  was  further  held  that  this 
implied  warranty  was  not  excluded  by 
an  express  warranty  that  tbe  cases  of 
salmon  were  free  from  'Iblown,  burst, 
dry,  and  leaks."  G.  J.  C. 
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JOHN  F.  GOSTELLO,  Appt, 

V. 

ALICE  G.  SYKES  et  al.,  Respta. 
Wfineaoiia  Supreme  OourtWwiM  JBO,  1019, 
(—  Minn.  — ,  172  N.  W.  907.) 

Corporation  —  reliance  on  books  —  rescission  of  sale. 

1.  The  books  of  a  bank  showed  that  its  paid-in  capital  was  intact  and 
that  it  had  a  surplas  and  undivided  profits.  In  fact,  its  capital  had  become 
seriously  impaired  and  it  had  no  surplus  or  undivided  profits.  A  stock- 
holder sold  part  of  his  stock  for  a  price  equal  to  its  book  value.  Both  he 
and  the  purchaser  believed  that  the  books  showed  the  true  state  of  facts. 
There  was  no  fraud  or  deception.  Both  parties  were  equally  innocent  in 
their  mistaken  belief. 

Held,  that  the  purchaser  of  the  stock  did  not  have  the  right  to  rescind 
the  contract  of  sale  on  the  ground  that  there  had  been  a  mutual  y»jfftftkft 
of  fact. 

ISee  note  on  this  queaUon  beginning  on  page  255.] 
Headnotes  by  LEES,  C. 
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(—  Utnn.  i 

Contract  —  rescission  —  mistake. 

2.  A  mistftke  relating  merely  to  the 
attribatea,  qaality,  or  value  of  tiis  Bal>- 
ject  of  a  sale,  or  reapectinff  a  matter  of 
inducement  to  the  makinv  of  the  con- 
tract, is  not  sufficient  to  authorise  a 
court  to  rescind  tiie  contract  at  the  suit 
of  the  aggrieved  par^,  where  Uie 
means  of  information  were  open  alike 
to  both  parties,  and  there  was  no  con- 
cealment of  facts  or  imposition. 

[See  23  R.  C.  L.  1294.] 
—  mistake  not  affecting  substance. 

8.  If  tiM  parties  were  mistaken  only 

(Hallam,  J. 
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71  ».  W.  907.) 

as  to  some  point  which  did  not  affect 
the  substance  of  the  transaction  be- 
tween them,  or  go  to  the  root  of  the 
matter  involved,  no  case  for  rescission 
is  presented. 

[See  23  R.  C.  L.  1293.] 
Corporation  —  representation  as  to 

stock  value  —  reliance. 

4.  A  person  buying  bank  stock  has 
no  greater  right  to  rely  on  the  accuracy 
of  the  books  and  reports  of  the  bank 
than  he  would  have  to  rely  on  those  of 
any  other  corporation  whose  stock  he 
was  buying. 

dissents.) 


APPEAL  by  plaintiff  from  an  order  of  the  District  Court  for  Hennepin 
County  (Rockwood,  J.)  sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  set  aside  a  sale  of  corporate  stock  because  of  alleged 
mutual  mistake  of  fact.  Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

itr.  Daniel  F.  Foley,  for  appellant:      Cole,  44  Minn.  278,  46  N.  W.  364;  New- 


Plaintiff  was  entitled  to  a  rescission 
because  of  the  mutual  mistake. 

Williston,  Sales,  §  666;  Mechem, 
Salea,  $  276;  Black,  Rescission  &  Can- 
cellation, §§  134,  141;  Funch  v.  Aben- 
heim,  20  Hun,  1;  1  Benjamin,  Sales, 
6th  ed.  §  446;  Cox  v.  Prentice,  3  Maule 
ft  S.  344,  105  Eng.  Reprint,  641.  16  Re- 
vised Rep.  288;  Clark,  Contr.  2d  ed.  p. 
202;  Chapman  v.  Cole,  12  Gray,  141,  71 
Am.  Dec.  739;  Schirmer  v.  Union  Brew- 
ing &  Malting  Co.  26  Cal.  App.  169, 146 
Pac  194 ;  Irwin  v.  Wilson,  45  Ohio  St. 
426, 16  N.  E.  209;  Wheadon  v.  Olds,  20 
Wend.  174;  Coon  v.  Smith,  29  N.  Y. 
S92;  Gardner  v.  Lane,  9  Allen.  492,  86 
Am.  Dec  779;  McDonald  v.  Benge,  138 
lom,  691,  116  N.  W.  602;  Smith  v. 
Evans,  6  Binn.  102,  6  Am.  Dec.  436; 
Hum  T.  Peai^on,  2  Johns.  37;  Hitch- 
cock V.  Giddings,  4  Price,  135, 146  Eng. 
Rqjrint,  418,  Daniell,  1,  Wils.  Exch. 
32,  18  Revised  Rep.  725;  Hore  v.  Beck- 
er, 12  Sim.  465,  59  Eng.  Reprint,  1211 ; 
Harvey  v.  Harris,  112  Mass.  32;  Huth- 
macher  v.  Harris,  38  Pa.  491,  80  Am. 
Dec.  602;  Byers  v.  Chapin,  28  Ohio  St. 
300;  Gibson  v.  Pelkie,  37  Mich.  380; 
Allen  V.  Hammond,  11  Pet.  63,  9  L.  ed. 
633;  Montgomery  County  v.  American 
Emigrant  Co.  47  Iowa,  92;  Fritzier  v. 
Robinson,  70  Iowa,  500,  81  N.  W.  61, 
17  Mor.  Min.  Rep.  105;  Sherwood  v. 
Walker,  66  Mich.  568.  11  Am.  St.  Rep. 
531,  33  N.  W.  919;  Nestor  v.  Michigan 


man  v.  Kay,  57  W.  Va.  98,  68  L.R,A. 
908,  49  S.  E.  926,  4  Ann.  Cas.  39;  Han- 
na  V.  Steinraan,  159  CaV  152,  112  Pac 
1094;  Beardsley  v.  Clem,  137  Cal  328. 
70  Pac.  176. 

Messrs.  Lancaster  &  Simpson  and 
James  E.  Dorsey,  for  respondents : 

There  is  no  relief  for  mutual  mis- 
take of  fact  as  to  value. 

Maxwell  v.  Lee,  34  Minm  511,  27  N. 
W.  196;  Baldwin  v.  Canfield,  26  Minn. 
48,  1  N.  W.  261;  2  Kent,  Cora.  12th  ed. 
p.  478;  1  Story,  Eq.  Jur.  14th  ed.  §  160; 
Story,  Contr.  5th  ed.  §  630;  Leake, 
Contr.  p.  344 ;  Page,  Contr.  §155 ;  Ham- 
mon,  Contr.  §  99;  Okill  v.  Whittaker.  1 
De  G.  &  S.  83,  63  Eng.  Reprint.  981 ; 
Barr  v.  Gibson,  3  Mees.  &  W.  389.  160 
Eng.  Reprint,  1196,  7  L.  J.  Exch.  N.  S. 
124,  24  Eng.  Rul.  Gas.  188;  Kennedy  v. 
Panama,  N.  Z.  &  A.  Royal  Mail  Co.  L. 
R.  2  Q.  B.  680,  8  Best  &  S.  571.  36  L. 
J.  Q.  B.  N.  S.  260,  17  L.  T.  N.  S.  62,  16 
Week.  Rep.  1039;  Seddon  v.  Northeast- 
ern Salt  Co.  [1905]  1  Ch.  326,  74  L.  J. 
Ch.  N.  S.  199,  53  Week.  Rep.  232,  91 
L.  T.  N.  S.  793,  21  Times  L.  R.  118. 
1  Ann.  Cas.  614;  Smith  v.  Hughes,  L. 
R.  6  Q.  B.  697,  40  L,  J.  Q.  B.  N.  S.  221, 
25  L.  T.  N.  S.  329, 19  Week.  Rep.  1059; 
Darabmann  v.  Schulting.  75  N.  Y.  55; 
Hecht  V.  Batcheller,  147  Mass.  335.  9 
Am.  St.  Rep.  708.  17  N.  E.  651;  Alton 
V.  First  Nat.  Bank.  157  Mass.  341,  18 
L.R.A.  144,  34  Am.  St.  Rep.  285,  32  N.' 
E.  228;  Cavanagh  v.  Tyson,  W.  &  M. 


Land  &  Iron  Co.  69  Mich.  290,  37  N.  W.  _  „  „ 

278:  Thwing  v.  Hall  &  D.  Lumber  Co.  Co.  227  Mass.  443,  116  N.  E.  818;  Otis 
40  ilinn.  184,  41  N.  W.  815;  Cobb  v.  1.  v.  CuUum,  92  U.  S.  447,  23  L.  ed.  496; 
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Grannis  v.  Quinterd,  69  Fed.  206;  Mc- 
Cobb  V.  Richardson,  24  Me.  82,  41  Am. 
Dec.  374;  Bicknall  v.  Waterman,  6  R. 
I.  43;  Burgess  v.  Chapin,  5  R.  I.  225; 
Bayard  v.  Shunk,  1  Watts  &  S.  92,  37 
Am.  Dec.  441;  Sankey  v.  First  Nat. 
Bank,  78  Pa.  48;  Smith  v.  Tewalt,  9 
Ind.  App.  646,  37  N.  E.  294;  Wheat  v. 
Cross,  31  Md.  99,  1  Am.  Rep.  28;  Sam- 
ple V.  Bridgforth,  72  Miss.  293,  16  So. 
876;  Dortic  v.  Dugaa,  55  Ga.  484;  Cole 
V.  Hunter  Tract  Improv.  Co.  61  Wash, 
365,  32  L.R.A.(N.S.)  125,  112  Pac.  368, 
Ann.  Gas.  1912C,  749;  Laidlaw  v.  Or- 
gan, 2  Wheat.  178,  4  L.  ed.  214;  Moore 
V.  Scott,  47  Neb.  346,  66  N.  W.  441; 
Hunter  v.  Goudy,  1  Ohio,  449 ;  Wood  v. 
Boynton,  64  Wis.  265,  54  Am.  Rep.  610, 
25  N.  W.  42. 

Lees,  C.,  filed  the  following  opin- 
ion: 

Appeal  from  order  sustaining  a 
demurrer  to  the  complaint  on  the 
ground  that  it  failed  to  state  a  cause 
of  action.  In  substance  the  material 
allegations  are  as  follows : 

The  Calhoun  State  Bank  was  a 
Minnesota  banking  corporation, 
having,  according  to  its  books,  a 
paid-in  capital  of  $S5,000,  a  surplus 
of  $5,260,  and  undivided  profits  of 
$6,000.  Respondents  were  stock- 
holders. The  par  value  of  a  share 
of  stock  was  $100.  If  the  bank's 
capital  was  unimpaired,  and  it  had 
the  surplus  and  undivided  profits 
shown  by  its  books,  a  share  of  stock 
was  worth  at  least  $136.  Respond- 
ents sold  ten  shares  of  stock  to  ap- 
pellant for  $1,360.  At  the  time  of 
the  sale  the  parties  to  the  transac- 
tion believed  that  the  bank's  capital 
had  not  been  impaired,  that  its  as- 
sets and  liabilities  were  as  set  forth 
in  its  books,  that  it  had  the  surplus 
and  profits  referred  to;  that  its 
books  were  kept  correctly,  and  that 
ttie  book  value  of  its  stock  was  not 
less  than  $136  per  share.  In  fact,  it 
had  neither  surplus  nor  undivided 
profits.  Its  employees  had  kept  its 
books  so  as  to  conceal  defalcations 
of  which  they  were  guilty,  and  its 
assets  had  been  depleted  until  its 
stock  was  worth  but  $60  per  share. 
•Such  employees  are  insolvent,  and 
there  is  no  way  of  making  good  their 
defalcations.  The  parties  to  the  sale 
were  mutually  mistaken  as  to  the 


assets  of  the  bank,  the  actual  value 
and  the  book  value  of  its  stock;  and 
the  amount  of  its  surplus  and  un- 
divided profits.  Upon  discoverfnsr 
the  truui,  appellant  tendered  the 
stock  to  respondents  and  demanded 
repayment  of  the  purchase  price, 
and,  his  demand  being  refused,  sues 
for  a  rescission  of  the  contract  of 
sale. 

The  sole  question  presented  is 
whether  the  mistake  alleged  is  of 
such  a  character  as  to  give  rise  to  a 
right  to  rescind. 

The  subject-matter  of  tiie  con- 
tract of  sale  was  ten  shares  of  the 
capital  stock  of  the  bank.  There 
was  no  mistake  as  to  ita  identity  or 
existence.  A  mistake  relating  mere- 
ly to  the  attributes,  co»t»««t- 
quality,  or  value  of  r«»eu»ioo-. 
the  subject  of  a  sale  ■*»*^* 
does  not  warrant  a  rescission.  Nei- 
ther does  a  mistake  respecting  some- 
thing which  was  a  matter  of  induce- 
ment to  the  making  of  the  contract, 
where  the  means  of  information 
were  open  alike  to  both  parties,  and 
each  was  equally  innocent,  and  there 
was  no  concealment  of  facts  and  no 
imposition.  A  leading  case  is  Ken- 
nedy v.  Panama,  N.  Z.  &  A.  Royal 
Mail  Co.  L.  R.  2  Q.  B.  680,  8  Best  & 
S.  571.  36  L.  J.  Q.  B.  N.  S.  260,  17 
L.  T.  N.  S.  62,  15  Week.  Rep.  1039. 
Like  the  one  at  bar,  it  involved  a 
contract  for  the  sale  of  -  corporate 
stock.  The  corporation  owned  and 
operated  a  line  of  steamships.  Both 
parties  bona  fide  believed  that  it  had 
obtained  a  valuable  contract  to  carry 
government  mails,  but  It  turned  out 
that  the  contract  was  made  without 
authority.  The  government  refused 
to  ratify  it,  and  so  i^c  value  of  the 
stock  was  much  less  than  the  parties 
supposed.  It  was  contended,  as  it  is 
here,  that  there  was  a  difference  in 
substance  between  shares  in  a  com- 
pany with  and  shares  in  a  com- 
pany without  such  a  contract,  that 
this  was  a  difference  which  went  to 
the  very  root  of  the  matter  involved, 
and  that,  therefore,  the  purchaser 
was  entitled  to  rescind.  The  con- 
tention did  not  meet  with  the  court's 
approval,  and  it  was  held  that  the 
case  was  one  of  innocent  misappre- 
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hension,  that  a  readssioii  could  not 
be  had.  and  that  there  was.not  such 
a  complete  difference  in  substance 
between  what  was  supposed  to  be 
and  what  was  taken  as  would  con- 
stitute a  failure  of  consideration. 
The  purchaser  got  the  very  shares 
-Miitake  intended  to  buy 

■•t  »aeeti.«  and  they  were  far 
from  being  of  no 
valae.  Such  are  the  facts  in  the 
case  at  bar,  for  appellant  got  the 
shares  he  intended  to  buy.  His  com- 
plaint is  that  tiiey  are  worth  but 
$60,  instead  of  $136,  each.  The 
Kennedy  Case  has  been  widely  and 
approvingly  cited  by  courts  of  last 
resort  in  this  country.  The  princi- 
ples it  lays  down  are  those  which 
have  been  approved  in  the  follow- 
ing:, among  many  other,  decisions: 
Otis  V.  Cullran,  92  V.  S.  447,  23  L. 
ed.  496;  Dambmann  v.  Schulting, 
75  N.  Y.  55;  Hecht  v.  Batcheller, 
147  Mass.  335,  9  Am.  St.  Rep.  708, 
17  N.  E.  651 ;  Cavanagh  v.  Tyson, 
W.  &  M.  Co.  227  Mass.  437.  116  N. 
E.  818;  Sankey  v.  First  Nat.  Bank, 
78  Pa.  48 ;  Wheat  v.  Cross,  31  Md. 
99, 1  Am.  Rep.  28 ;  Sample  v.  Bridge- 
forth,  72  Miss.  293,  16  So.  876; 
Smith  v.  Tewalt,  9  Ind.  App.  646,  37 
N.  E.  294 ;  Wood  v.  Boynton,  64  Wis. 
265,  54  Am.  Bep.  610,  26  N.  W.  42; 
Moore  V.  Scott,  47  Neb.  346,  66  N. 
W.  441. 

Appellant  takes  the  position  that 
there  was  a  mistake  as  to  the  ex- 
istence of  the  bank's  supposed  sur- 
plus and  undivided  profits.  In  this 
«>nnection  it  is  argued  that  since 
banks  are  under  the  supervision  of 
public  officials,  whose  duty  it  is  to 
examine  their  books  and  obtain 
quarterly  reports,  which  are  pub- 
lished, he  had  the  right  to  rely  on 
such  books  and  published  reports, 
and  that  respondents  are  blamable 
because  they  are  not  correct.  It  is 
therefore  asserted  that  the  parties 
to  a  sale  of  bank  stoclc  do  not  stand 
on  the  same  footing  as  the  parties  to 
a  sale  of  stock  in  other  corporations. 
There  are  a  number  of  statutory 
provisions  which  lend  support  to  ap- 
pellant's position,  but  we  are  not 
convinced  that  a  mere  stockholder  in 
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a  bank  is  chargeable,  as  a  matter  of 
law,  with  responsibility  for  the  man- 
ner in  ^ich  its  books  are  kept,  or 
that  greater  reli- 
ance may  be  placed  ?;;?e".«*';?io« 
upon  their  accuracy  ^^Ji^SSiiMea, 
than  may  be  placed 
upon  the  accuracy  of  the  books  of 
any  other  corporation,  by  a  pur- 
chaser of  its  stock. 

Thwing  V.  Hall  &  D.  Lumber  Go.  40 
Minn.  184,  41  N.  W.  815,  and  Cobb 
V.  Cole,  44  Minn.  278,  46  N.  W.  364, 
are  cited  as  cases  committing  this 
court  to  a  doctrine  at  variance  with 
that  generally  adopted  in  other  ju- 
risdictions. Chapman  v.  Cole.  12 
Gray,  141,  71  Am.  Dec.  739;  Sher- 
wood v.  Walker,  66  Mich.  568,  11 
Am.  St  Rep.  531,  S3  N.  W.  919; 
Hannah  v.  Steinman,  159  Gal.  142, 
112  Pac.  1094,  and  cases  of  similar 
nature,  are  also  cited,  and  Prof. 
Williston's  language  at  §  656  of  his 
treatise  on  the  subject  of  Sales  is 
quoted  to  sustain  appellant's  con- 
tention. 

Thwing  v.  Hall  &  D.  Lumber  Co. 
supra,  differs  from  the  case  at  bar 
in  that  it  was  an  action  for  the 

specific  performance  of  an  executory 
contract  of  sale,  instead  of  one  to 
rescind  an  executed  contract,  and 
especially  in  that  there  was  a  repre- 
sentation made  by  the  seller  to  the 
buyer,  relied  on  by  the  latter,  as  to 
a  material  fact  which  was  untrue, 
although  the  seller  believed  it  to  be 
true. 

In  Cobb  V.  Cole,  supra,  the  parties 
had  been  partners.  There  was  a 
dissolution,  and  it  was  agreed  that 
one  of  tiie  partners  who  retired 
from  the  firm  should  receive  from 
the  others  a  sum  equal  to  his  in- 
terest in  the  firm  "as  the  same  then 
appeared  upon  the  books."  A  state- 
ment was  prepared  from  the  books, 
wliich  was  erroneous  in  fact,  al- 
though the  parties  believed  it  was 
correct.  The  retiring  partner  was 
allowed  to  recover  the  sum  actually 
due  him  as  shown  by  the  books,  aft- 
er he  had  been  paid  the  sum  which 
appeared  to  be  due  him  according 
to  the  erroneous  statement. 

We  see  nothing  in  either  case  in- 
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dicating  that  this  state  has  departed 
from  the  ffenerally  accepted  rules 
which  we  stated  at  the  outset 

In  Chapman  v.  Cole,  supra,  plain- 
tiff gave  defendant  a  gold  piece,  be- 
lieving it  was  50  cents,  and  was  al- 
lowed to  recover  it  back  on  the 
ground,  as  stated  by  the  court,  that 
there  was  a  mistake  as  to  the  iden- 
tity of  the  subject-matter  of  the 
transaction. 

Sherwood  v.  Walker  and  Hannah 
V.  Steinman,  supra,  fairly  sustain 
appellant's  contention.  The  form- 
er case  was  decided  by  a  divided 
court,  with  a  dissenting  opinion  by 
Sherwood,  J.  The  effect  of  the  de- 
cision was  subsequently  expressly 
limited  to  the  peculiar  facts  of  the 
case  in  Nester  v.  Michigan  Land  & 
Iron  Co.  69  Mich.  290,  37  N.  W.  278. 

The  views  of  Prof.  Williston  also 
favor  the  contention  and  are  entitled 
to  respect.  His  views  do  not  appear 
to  be  shared  by  other  authors* 
Leake,  Contr.  6th  ed.  p.  229 ;  1  Story, 
Eq.  Jur.  §  160;  Page,  Contr,  §  155; 
Hammon,  Contr.  §  99;  Black,  Re- 
scission &  Cancellation,  §  141.  The 
weight  of  authority  is  with  the  re- 
spondents, so  far  as  the  general 
principle  under  consideration  is  here 
involved. 

If  the  question  were  one  of  first 
impression,  we  should  not  be  in- 
clined to  open  up  a  new  field  for  liti- 
gation by  adopting  the  rule  that  a 
contract  for  the  sale  of  corporate 
stock  may  be  rescinded  merely  be- 
cause both  parties  were  mistaken 
about  the  nature  or  extent  of  the 
assets  or  liabilities  of  the  corpora- 
tion, if  the  means  of  information  are 
open  alike  to  both  and  there  is  no 
concealment  of  facts  or  imposition. 
Upon  the  sale  of  a  note  both  parties 
may  be  mistaken  as  to  the  solvency 
of  the  maker,  or  of  an  indorser  or 
guarantor  of  payment,  and  may  deal 
on  the  assumption  that  the  paper  is 
good  when  in  fact  the  unknown  in- 
solvency of  the  parties  liable  for  its 
payment  makes  it  worthless. 

In  the  absence  of  fraud  or  inequi- 
table conduct  on  the  part  of  the 
seller  of  property  of  that  kind,  we 
had  supposed  the  buyer  could  not 


have  a  rescission.  He  can  always 
protect  hims^  against  possible  loas 
by  requiring  the  seller  to  guanuktee 
or  aecar«  tiie  payment  of  the  paper. 
See  Day  v.  Kinney,  ISl  Mass.  37 ; 
Burgess  v.  Chapin,  5  R.  I.  225. 

We  think  this  should  be  the  rule 
when  stock  in  a  corporation  is  the 
subject  of  a  c<m- 
tract  of  sale,  and  ri*bo'SS^- 
conclude   that  the  ^^l^*** 
learned  trial  judge 
correctly  disposed  of  the  case,  and 
the  order  sustaining  the  demurrer  is 
affirmed. 

Hallam,  J.,  dissenting: 

I  dissent.  In  my  opinion  I3ie  fol- 
lowing statement  by  Williston:  "If 
parties  enter  into  a  bargain  on  the 
assumption  that  certain  things  are 
true  it  is  inequitable  to  enforce  the 
bargain,  or  to  allow  it  to  stand,  if 
the  mistake  relates  to  a  matter  so 
fundamental  that  it  must  be  as- 
sumed that  the  parties  would  not 
have  entered  into  the  transaction 
had  they  known  the  truth"  (Willis- 
ton, Sales,  §  656) ;  and  the  follow- 
ing statement  by  Benjamin:  "Wlien 
there  has  been  a  common  mistake 
as  to  some  essential  fact  forming  an 
inducement  to  the  sale,  that  is,  when 
the  circumstances  justify  the  infer- 
ence that  no  contract  would  have 
been  made  if  the  whole  truth  had 
been  known  to  the  parties,  the  sale 
is  voidable"  (Benjamin,  Sales,  7th 
ed.  §  415), — are  good  law. 

In  Thwing  v.  Hall  &  D.  Lumber 
Co.  40  Minn.  184,  41  N.  W.  815,  this 
court  stated  the  same  rule  in  this 
language:  "The  mistake  we  are 
now  considering  was  occasioned  by 
the  ignorance  of  both  parties  of  a 
fact  under  the  influence  of  which 
they  entered  into  a  contract  that 
would  not  have  been  executed  had 
they  possessed  full  knowledge  of  the 
situation.  ...  It  may  also  be 
stated,  generally,  that  affirmative  or 
defensive  relief,  such  as  is  required 
by  the  circumstances,  may  be  grant- 
ed from  the  consequences  of  a  mis- 
take of  any  fact  which  is  a  material 
element  of  the  transaction,  and 
which  is  not  the  result  of  the  mis- 
taken party's  own  violation  of  some 
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positive  legal  duty,  if  there  be  no 
adequate  remedy  at  law." 

In  that  case- specific  perfonnance 
was  asked  by  plaintiff.  Rescission 
was  asked  by  defendant.  The  court 
rescinded. 

This  court  has  repeatedly  reaf- 
firmed and  applied  the  same  princi- 
ples. Cobb  V.  Cole,  44  Minn.  278, 
46  N.  W.  364 ;  Marple  v.  Minneap- 
dis  &  St.  L.  R.  Co.  115  Minn.  262, 
132  N.  W.  333,  Ann.  Caa.  1912D, 
1082;  Becthold  v.  King,  134  Minn. 
105,  158  N.  W.  910.  See  also  Ket- 
chum  V.  Catlin,  21  Vt.  191 ;  Hoops  v. 
Fitzgerald,  204  HI.  325,  68  N.  B. 
430;  Fritzler  v.  Robinson,  70  Iowa, 
SOO,  31  N.  W.  61, 17  Mor.  Min.  Rep. 
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106.  I  do  not  think  we  should  de- 
part from  them.  It  cannot  be  said 
that  no  mistake  as  to  either  "at- 
tributes, quality,  or  value"  gives 
grounds  for  rescission.  In  Thwing 
V.  Hall  &  D.  Lumber  Co.  supra,  there 
was  a  mistake  as  to  "attributes"  of 
the  property.  I  cannot  distinguish 
this  case  from  Cobb  v.  Cole,  44 
Minn.  278,  46  N.  W.  364.  It  seems 
to  me  there  was  H  mutual  mistake, 
not  as  to  quality  or  value,  but  as  to 
certain  tangible  facts  so  fundament- 
al that  it  must  be  assumed  that  the 
parties  would  not  have  entered  into 
the  contract,  had  they  known  the 
truth. 

Petition  for  rehearing  denied. 


ANNOTATION. 

RwciMioo  oi  sale  ot  cofporate  stock  on  account  of  nmbnl  miatake  doe  to 

enror  in  coiporBto  books. 


This  note  does  not  include  cases  of 
purchases  of  stock  from  a  director 
who  makes  statements  based  upon  in- 
correct books,  as  he  may  be  held  liable 
if  he  knew,  or  by  the  exercise  of  rea- 
wmable  diligence  could  have  known, 
that  his  representations  as  to  the  value 
of  the  stock  were  false,  as  was  held, 
for  example,  in  Long  v.  Douthttt 
(1911)  142  Ky.  427, 1S4  S.  W.  453. 

In  tiie  reported  case  (Costello  v. 
Sykks,  ante,  250),  it  will  be  observed 
that  it  is  held  that  it  was  no  cause  for 
1  rescission  of  the  contract  of  sale  of 
corporate  stock  that  the  parties  were 
matually  mistaken  as  to  its  value  on 
scconat  of  the  falsificaton  of  its 
books.  The  case  seems  to  be  decided 
opon  the  thory  f^at  there  can  be  no 
rescission  of  a  sale  where  the  means 
of  information  are  equally  open  to 
both  parties,  each  is  equally  innocent, 
there  is  between  them  no  concealment 
nor  imposition,  and  there  is  after  all 
a  snlwtantial  value  in  the  thing  sold. 
In  the  next  ease,  hereinafter  cited,  it 
will  be  noticed  that  there  was  a  total 
failure  of  consideration. 

In  Neale  v.  Wright  (1908)  130  Ky. 
146, 112  S.  W.  1115,  where  one  director 
is  a  corporation  sold  land  to  another 
director  for  stock  in  the  corporation, 
boffa  parties  being  greatly  deceived  in 


the  value  of  the  stock  by  the  books, 
the  deed  for  the  land  was  ordered  to 
be  canceled.  The  court  said:  "Per-, 
sons  who  deal  in  the  stock  of  corpora- 
tions necessarily  enter  into  specula- 
tive contracts,  and  they  will  not  be 
ordinarily  released  simply  because  the 
stock  turns  out  to  be  worth  less  than 
it  was  supposed  to  be  worth.  But  here 
the  stock  which  Neale  transferred  to 
Wright  for  the  land  was  of  no  value. 
As  the  fact  proved,  he  received  no  con- 
sideration for  his  land.  The  parties 
were  dealing  upon  the  supposition  that 
the  corporation  had  about  four  times 
as  much  merchandise  as  it  In  fact  had. 
Their  trade  was  made  upon  the  sup- 
posed condition  of  the  corporation. 
There  was  a  mutual  mistake,  induced 
by  the  statements  of  the  condition  of 
the  corporation  which  had  been  pro- 
mulgated. They  were  both  deceived; 
but  when  the  truth  appears,  and  it  is 
shown  that  there  is  a  total  failure  of 
consideration  for  the  deed,  it  will  be 
canceled  in  equity." 

The  following  cases,  while  not 
strictly  within  the  scope  of  this  note, 
ipay  be  here  referred  to : 

Where  a  special  committee  of  the 
directors  of  a  corporation  negotiated 
with  the  plaintiff  and  obtained  from 
him  an  offer  for  65  per  cent  of  the 
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stock,  which  they  recommended  their 
stockholders  to  accept,  and  most  of 
them  did  so,  the  basis  of  the  negotia- 
tion was  a  certain  monthly  report 
made  by  the  managers  to  the  directors, 
which  was  grossly  false.  In  an  action 
to  rescind  the  contract  and  retransfer 
the  stock,  brought  against  one  of  tiie 
stockholders,  it  was  held  that  he  was 
not  responsible  for  any  representa- 
tions made  by  the  committee,  if  any, 
and  that  the  plaintiff  could  not  recov- 
er. L.  D.  Garrett  Co.  v.  Clark  (1905) 
102  App.  Div.  611,  92  N.  Y.  Supp.  1132, 
affirmed  in  (1906)  184  N.  Y.  567,  76 
N.  E.  1099.  The  same  was  held  in  an 
action  against  one  of  the  directors  not 
a  member  of  the  special  committee.  L. 

D.  Garrett  Co.  v.  Appleton  (1905)  101 
App.  Div.  607,  92  N.  Y.  Supp.  136,  af- 
firmed in  (1906)  184  N.  Y.  667,  76  N. 

E.  1099. 

Where  the  complainant  and  the  de- 
fendant each  owned  one  half  of  the 
stock  of  a  corporation,  and  the  com- 
plainant purchased  the  defendant's 
stock  in  reliance  upon  an  auditor's  re- 
port, based  upon  an  inventory  made 
up  by  the  plaintiff,  who  had  innocently 
made  a  mistake,  in  adding,  of  $10,000, 
and  it  did  not  appear  that  the  defend- 
ant knew  of  the  error,  the  court  re- 
fused to  set  aside  the  sale  after  it 
had  been  executed,  although  the  trans- 
action was  greatly  to  the  defendant's 
advantage.  Riviere  v.  Berla  (1918)  — 
N.  J.  — ,  106  Atl.  455. 

In  a  suit  by  a  stockholder  against  a 


director  for  damages  for  breach  of  an 
agreement  to  buy  all  the  stock  of  the 
stockholders,  severally,  the  court  said : 
"Defendant  earnestly  insists  that  in 
the  light  of  the  evidence  that  defend- 
ant's bid  for  the  stock  was  doable  its 
actual  value  at  the  time,  it  is  apparent 
he  bid  under  a  misapprehension  in  re- 
spect to  the  value  of  the  assets  of  ike 
corporation  and  that  he  was  led  into 
this  error  by  the  erroneous  and  mis- 
leading report  of  the  financial  con- 
dition of  the  corporation,  made  by 
Hutchinson  to  the  stockholders.  If 
this  was  a  suit  in  equity,  the  appeal  to 
us  would  not  be  in  vain;  but  the  ac- 
tion is  at  law,  and  no  doubt  the  same 
appeal  was  made  to  the  jury  on  the 
trial.  The  jury,  it  seems,  was  un- 
moved by  the  appeal.  We  are  without 
authority  to  review  the  evidence  or  to 
correct  or  set  aside  the  verdict,  even 
though  we  may  believe  it  is  against 
the  weight  of  tiie  evidence,  and  is  for 
the  wrong  party."  Dowling  v.  Wheel- 
er (1906)  117  Mo.  App.  169,  93  S.  W. 
924. 

It  may  be  noted  that,  in  a  case  where 
nothing  was  stated  as  to  the  corpora- 
tion's books,  it  was  held  that  where, 
in  a  division  of -an  estate,  one  bene- 
ficiary took  as  her  share  some  stock  at 
a  certain  valuation  agreed  upon  by  the 
parties  in  mutual  mistake,  the  stock 
being  in  fact  worthless,  equity  would 
not  interfere.  Smith  v.  Tewalt  (1893) 
9  Iiid.  App.  646,  37  N.  E.  294. 

B.  B.  B. 


JAMES  M.  MILLETT,  Appt, 

V. 

C.  A.  PEARSON,  Respt. 

Minnesota  Supreme  Court  — June  07,  10X9, 

(—  Minn.  — ,  173  N.  W.  411.) 

Homestead  —  imprisonment  of  occupant  —  effect. 

1.  On  March  16,  1916,  O.  wns  the  owner  of  and  occupied  the  premises 
in  question  with  his  wife,  as  their  homestead.   On  that  day  he  shot  and 

killed  his  wife,  and  was  immediatoly  arrested  and  lodged  in  jail,  where 
he  remained  until  June,  when  he  was  convicted  and  sentenced  to  the  state 
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prison  for  life.   Held,  that  said  premises  continued  to  be  his  homestead 
until  he  conveyed  the  same  ,to  plaintiff  in  May,  1916. 
[See  note  on  this  question  beginmng  on  page  259.] 

DoMicil  —  a^uisition  by  incompetent    •—effect  of  imprisonment 


poson. 

2.  Persons  under  legal  disability  or 

retraint,  or  persons  in  want  of  free- 
im,  are  generally  incapable  of  losing 
or  fining  a  residence  by  acts  per- 
formed by  them  under  the  control  of 
others. 
[See  9  R.  C.  L.  652.] 


3.  A  person  imprisoned  under  opera- 
tion of  law  does  not  thereby  change  his 

residence. 

[See  9  R.  C.  L.  652.] 

Homestead  —  what  constitutes  aban- 
donment. 

4.  To  constitute  an  abandonment  of 
a  homestead  there  must  be  an  actual 
removal  from  the  premises. 

[See  13  R.  C.  L.  647.] 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Dakota 
Goanty  (Converse,  J.)  denying  an  alternative  motion  for  an  order  amend- 
ing the  findings  or  for  a  new  trial,  in  an  action  brought  to  restrain  de- 
fendant from  proceeding  with  the  sale  of  certain  premises  under  an  exe- 
cution on  a  judgment  against  plaintiff's  grantor.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ur.  J.  M.  MUlett  for  appellant  Quinn,  J.,  delivered  the  opinion  of 

Mr.  F.  L  Bright  for  respondent:        the  court: 

If  a  party  leaves  his  homestead  with       The  plaintiff  brings  this  action  to 


file  iotention  of  never  returning,  his 
exemption  right  ceases  at  once,  regard- 
lera     whether  he  had  filed  claim  or 

not 

Clark  V.  Dewey,  71  Minn.  Ill,  73 
M.  W.  639;  Kramer  v.  Lamb,  84  Minn. 
470,  87  N.  W.  1024. 

The  finding  that  the  plaintiff's  gran- 
tor hsd  wholly  abandoned  the  property 
wu  a  finding  upon  the  only  ultimate 
(ineation  of  fact  put  in  Issue  by  tiie 
jdeidings,  and  was  in  no  sense  a  con- 
elmion  tit  law. 

Bjelos  V.  Cleveland  Cliffs  Iron  Co. 
109  Minn.  320,  123  N.  W.  922;  Fitch- 
ette  V.  Victoria  Land  Co.  93  Minn.  485, 
101  K.  W.  655;  Smith  v.  Glover,  50 
Minn.  58,  62  N.  W.  210,  912;  1  R.  C.  L. 
SI  7.  11;  1  Jones,  Ev.  §§  138,  142; 
Spies  V.  People,  122  111.  1,  3  Am.  St 
Bep.  321,  12  N.  E.  865,  17  N.  E.  898, 
6  Am.  Grim.  Rep.  570. 

The  word  "abandonment"  has  the 
same  meaning  botii  in  law  and  in  ordi- 
vxrj  parlance,  and  includes  both  "the 
intention  to  abandon  and  practical 
■bandonment.'^ 

S  Am.  &  Eng.  Enc.  Law,  494;  Leon- 
ard V.  Ingraham,  68  Iowa,  406,  10  N. 
W.  804;  Kramer  v.  Lamb,  84  Minn.  470, 
S7N.  W.  1024;  Clark  v.  Dewey,  supra; 
Williams  v.  Moody,  35  Minn.  282,  28  N. 
W.  510;  Bishop  v.  Middleton,  43  Neb. 
10, 26  L.R.A.  446,  61  N.  W.  129. 
6  A.L.S.--17. 


restrain  the  defendant  from  pro- 
ceeding with  the  sale  of  the  prem- 
ises in  question  under  an  execution 
on  a  judgment  against  plaintiff's 
grantor,  John  Ostapchuk.  The  trial 
court,  after  hearing  the  testimony, 
found  for  the  defendant,  and  denied 
the  injunction.  From  an  order 
denying  his  alternative  motion  for 
an  order  amending  the  findings  or 
for  a  new  trial,  plaintiff  appeals. 

In  its  decision  the  trial  court 
found  in  aubstance  that  during  Uie 
month  of  March,  1916,  Ostapchuk 
was  the  owner  in  fee  of  the  premises 
in  question,  and  that  on  and  prior  to 
the  16th  day  of  said  month  he  occu- 
pied the  same  with  his  wife  as  their 
homestead ;  that  on  that  day  Ostap- 
chuk shot  and  killed  his  wife ;  that 
he  was  immediately  arrested  and  in- 
carcerated in  the  county  jail,  and 
there  kept  until  June  2, 1916,  when 
he  was  tried,  convicted  of  murder, 
and  sentenced  to  imprisonment  in 
the  Minnesota  state  prison  for  the 
rest  of  his  natural  life,  and  has 
never  since,  in  any  way,  occupied  or 
resided  upon  the  premises  in  ques- 
tion; that  on  March  23,  1916,  tlie 
defendant  recovered  a  judgment  for 
$64.87  against  Ostapchuk,  a  trans- 
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cript  of  which  was  duly  filed  and 
docketed  on  March  28,  1916,  in  the 
office  of  the  clerk  of  the  district 
court  of  the  county  in  which  the 
premises  were  situated ;  that  on  May 
5,  1916,  Ostapchuk  executed  to  the 
plaintiff  a  warranty  deed  of  said 
property,  which  was  duly  recorded 
in  tiie  office  of  the  register  of  deeds 
on  June  3, 1916;  that  the  defendant, 
claiming  said  judgment  to  be  a  lien 
upon  the  premises,  caused  an  execu- 
tion thereon  to  be  issued  and  placed 
in  the  hands  of  the  sheriff  of  the 
county;  that  the  sheriff  levied  upon 
said  premises  under  the  execution, 
and  was  proceeding  to  sell  the  same, 
when  the  plaintiff  brought  this  ac- 
tion to  restrain  him  from  so  doing. 
Then  followed  T|  6  of  the  findings, 
which  reads  as  follows :  "That  prior 
to  the  execution  of  said  deed,  and 
prior  to  the  recording  of  the  same, 
the  said  John  Ostapchuk  had  wholly 
abandoned  said  property  as  his 
homestead,  and  said  property  had 
ceased  to  be  his  homestead,  and  all 
homestead  rights  therein  had  be- 
come devested." 

It  is  the  contention  of  the  appel- 
lant that  the  trial  court  erred  in 
denying  his  motion  to  strike  out  all 
of  if  6  of  the  findings  of  fact  for 
the  reason  that  such  finding  is  a 
mere  conclusion  of  law;  that  it  is 
not  a  finding  of  any  issuable  fact, 
and  is  not  supported  by  the  evi- 
dence. 

We  do  not  think  the  conclusion 
arrived  at  and  expressed  in  ^  6  of 
the  trial  court's  findings  is  warrant- 
ed either  by  the  testimony  or  the 
specific  facts  f oimd  in  the  case.  In 
^  1  of  its  findings  the  court  finds 
"that  during  the  month  of  March, 
1916,  one  John  Ostapchuk  was  the 
owner  in  fee  simple  of  the  following 
described  real  estate,  to  wit :  .  ,  , 
And  that  prior  to  the  16th  day  of 
said  month,  the  said  premises  were 
occupied  by  himself  and  wife  as 
their  homestead,  and  was  in  fact 
their  homestead." 

And  in  its  memorandum  attached 
to  its  decision  it  is  stated:  "The 
controlling  question  here  is:  Was 
the  property  in  question  fiie  home- 


stead of  John  Ostapchuk  up  to  the 
time  he  conveyed  it  to  the  plaintiff 
in  May,' 1916,  or  had  he  previously 
abandoned  it?  It  was  his  home- 
stead at'  the  time  of  his  wife's  death 
in  March  of  that  year." 

Were  the  premises  the  home  of 
John  Ostapchuk  on  the  5th  day  of 
May,  1916,  at  the  time  he  conveyed 
them  to  the  plaintiff  ?  If  they  were, 
the  defendant's  judgment  did  not 
become  a  lien  thereon,  and  the  plain- 
tiff obtained  title  under  the  deed. 
The  premises  were  his  homestead  on 
March  16th.  On  that  day  he  was  ar- 
rested and  detained  in  the  county 
jail  until  his  conviction  in  June, 
when  he  was  sentenced  and  taken  to 
the  state  prison  where  he  ha^  since 
been  confined. 

As  a  general  rule  of  law  persona 
under  legal  disability  or  restraint, 
or  persons  in  want  of  freedom,  are 
incapable  of  losing 
or  gaining  a  resi-  M^u"toa  ky 
dence  by  acts  per-  J,"'^^^***"* 
formed    by  them 
under  the  control  of  others.  There 
must  be  an  exercise  of  volition  by 
persons  free  from  restraint  and 
capable  of  acting  for  themselves,  in 
order  to  acquire  or  lose  a  residence. 
A  person  impris- 
oned under  operar  SS^*oii.»». 
tion  of  law  does  not 
thereby  change  his  residence.  Free- 
port  V.  Stephenson  County,  41  III. 
495 ;  Clark  v.  Robinson,  88  111.  498 ; 
Barton  v.  Barton,  74  Ga.  761 ;  Grant 
V.  Dalliber,  11  Conn.  234. 

There  was  no  proof  of  any  act  on 
the  part  of  Ostapchuk,  subsequent 
to  the  death  of  his  wife,  from  which 
a  presumption  can  be  drawn  that 
he  intended  an  abandonment  of  his 
homestead.  His  absence  therefrom 
while  under  detention  in  the  county 
jail  raises  no  such  presumption.  To 
constitute  an  abandonment  there 
must  be  an  actual  Ho».«t«d- 
removal  from  the  wh*t  conxitatcs 
premises.  An  in- 
tention  to  remove  is  insufficient. 
Robertson  v.  Sullivan,  31  Minn.  197, 
17  N.  W.  336.  The  premises  in 
question  were  the  homestead  of 
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Ostapchuk  at  the  time  of  his  arrest, 
and  remained  his  legal  ahode  until 
be  conveyed  the  same  to  the  plain- 
tiff, notwithstandins:  his  det^tion 
in  jail.  In  Grant  v. 
Dalliber,  supra,  A 
was  sentenced  to 
the  state  prison  for  four  years. 
Daring  his  detention  in  prison  B 
attached  his  real  estate,  leaving 
copies  at  his  dwelling  house  as  his 
osnal  place  of  abode.  B  obtained 
judgment  against  A,  and  caused  the 
real  property  attached  to  be  sold 
upon  execution.  In  an  action  of 
ejectment,  afterwards  brought  by 
A  against  B  for  the  premises,  it  was 
held  that  the  usual  place  of  abode 


of  A  during  his  imprisonment  was 
at  such  dwelling  house;  such  usual 
place  of  abode  not  being  changed  or 
abandoned  by  a  constrained  re- 
moval. 

In  the  present  case  it  is  conclu- 
sively established  that  Ostapchuk 
was  occupying  the  premises  with 
his  wife  as  their  homestead  at  the 
time  of  her  death.  Nothing  having 
occurred  thereafter  to  indicate  a 
purpose  on  his  part  to  abandon  the 
homestead,  it  is  held  that  the  prem- 
ises continued  to  be  his  homestead 
until  the  conveyance  thereof  to  the 
plaintiff,  and  that  defendant's  judg- 
ment did  not  become  a  lien  thereon. 
:  Beversed. 


ANNOTATION. 
fanpriKMuncnt  as  ^ectmg  abandooment  of  homettead. 


While  there  are  few  cases  directly 
ID  point,  th^  are  all  in  accord  with 
fte  view  titat  the  impriBonment  of  a 
person  does  not  constitute  an  abandon- 
ment of  property  rights  which  he  has 
acquired  under  the  Homestead  Laws. 
Withers  v.  Love  (1905)  72  Kan.  140. 
8  UK.A(N.S.)  614,  83  Pac.  204;  Lind- 
ser  T.  Holly  (1913)  106  Miss.  740.  63 
So.  222;  Hufifman  v.  Smyth  (1906)  47 
Oi;  673,  114  Am.  St.  Rep.  988,  84  Pac. 
80,  8  Ann.  Cas.  678;  Bryant  v.  Free- 
man (1916)  184  Teim.  169.  183  S.  W. 
158,  Ann.  Cas.  1917E,  111.  And  see 
the  reported  case  (MiLLETT  v.  PEAB- 
80N,  ante,  266). 

This  rule  is  based  on  the  sound  rea- 
ion  that,  to  constitute  an  abandon- 
ment, there  must  be  voluntary  absence 
from  the  homestead,  coupled  with  a 
conscious  intent  to  abandon;  and. 
aince  imprisonment  is  an  involuntary 
sbsence,  abandonment  cannot  be  ef- 
fected in  this  way.  Withers  v.  Love 
(Kan.)  and  Lindsey  v.  Holly  (Miss.) 
nipra. 

It  was  said  in  Huffman  v.  Smyth 
(1906)  47  Or.  673,  114  Am.  St.  Rep. 
938, 84  Pac.  80. 8  Ann.  Cas.  678 :  "For 
the  reason  for  this  .  .  .  rule  is 
doubtless  twofold:  First,  that  res- 
idenee  and  abandonment  are  each  de- 
temined  in  part  by  intention,  and  it 
caanot  be  said  that  the  enforced  ab> 


sence  of  a  settler  by  compulsion  of 
the  law  from  his  established  residence 
carries  with  it  the  intention  to  estab- 
lish a  home  in  the  place  of  hts  con- 
finement, or  the  intention  to  abandon 
that  from  which  he  has  been  unwill- 
ingly removed.  Secondly,  that  aban- 
donment Is  something  more  than  the 
relinquishment  of  possession.  It 
must  be  the  voluntary  relinquishment 
of  possession,  united  with  an  intention 
to  abandon." 

In  Withers  v.  Love  (Kan.)  supra, 
it  appeared  that  a  husband  had  ac- 
quired a  homestead  and  lived  thereon 
with  his  wife  and  children.  The  wife 
became  insane  and  was  committed  to 
an  asylum.  Later,  and  during  her 
confinement,  the  husband  was  convict- 
ed of  crime  and  sentenced  to  a  term 
in  the  penitentiary.  At  the  expiration 
of  his  prison  term  he  returned  and 
claimed  his  homestead  property.  The 
court  allowed  his  claim  and,  in  hold- 
ing that  such  an  absence  did  not  ef- 
fect an  abandonment,  said:  "That 
the  land  in  controversy  was  originally 
the  homestead  of  plaintiff  and  his 
family  is  not  disputed.  The  insanity 
of  the  wife  in  1879.  and  her  confine- 
ment in  the  asylum,  did  not  change 
its  character  as  a  homestead,  for 
plaintiff  continued  to  occupy  it  with 
his  children.  It  was,  then,  the  home- 
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stead  upon  the  day  he  was  sentenced. 
.  .  .  His  voluntary  absence  would 
not  constitute  an  abandonment  while 
the  homestead  continued  to  be  oc- 
cupied by  the  family,  and  hia  involun- 
tary absence  under  sentence  and  con- 
finement in  prison  should  not  be  given 
that  effect,  and  the  beneficent  object 
of  the  Homestead  Law  defeated  upon 
grounds  which  so  apparently  were 
never  contemplated  by  the  framers  of 
the  Constitution.  .  .  .  The  mother 
was  insane,  the  father  in  the  peniten- 
tiary, and  the  fact  that  under  the  en- 
forced circumstances  the  home  was 
unsuitable  for  their  .continued  oc- 
cupancy could  not  constitute  an  aban- 
donment, if,  as  we  have  said,  his  ab- 
sence under  such  circumstances  was 
not  sufficient.'* 

So,  in  Lindsey  v.  Holly  (1913)  105 
Miss.  740,  63  So.  222,  it  appeared  that 
the  appellant  owned  the  tract  of  land 
involved  when  he  married.  Shortly 
after  his  marriage  and  occupancy  of 
the  land  as  a  homestead,  he  was  ar- 
rested and  taken  to  jail.  The  court 
held  that  such  absence  did  not  consti- 
tute an  abandonment  of  the  home- 
stead, saying:  "At  the  time  of  the 
execution  of  the  deed,  had  the  home- 
stead been  abandoned,  so  that  it  was 
not  necessary  for  the  wife  to  join  in 
the  deed  thereto  in  order  to  make  the 
conveyance  valid?  Section  2157  of  the 
Code  of  1906  reads:  'Ceasing  to  reside 
on  homestead  renders  it  liable.  When- 
ever the  debtor  shall  cease  to  reside 
on  his  homestead,  it  shall  be  liable  to 
his  debts,  unless  his  removal  be  tem- 
porary, by  reason  of  some  casual^  or 
necessity,  and  with  the  purpose  of 
speedily  reoccupying  it  as  soon  as  the 
cause  of  his  absence  can  be  removed.' 
W.  N.  Lindsey  did  not  voluntarily 
leave  his  homestead.  He  was  required 
to  go  because  of  his  arrest  and  impris- 
onment. He  ceased  to  reside  on  the 
homestead  out  of  necessity,  arising 
from  his  confinement  in  jail.  So  long 
as  he  was  in  prison  and  could  not  re- 


side on  his  homestead,  it  cannot  be 
said  that  he  lost  his  right  thereto  by 
reason  of  his  having  abandoned  it. 
Abandonment  implies  a  voluntary  act, 
and  tiiere  could  be  no  voluntary  act  by 
faim,  amounting  to  an  abandonment, 
under  the  circumstances." 

In  Huffman  t.  Smyth  (Or.)  supra, 
it  appeared  that  a  qualified  settler  had 
established  an  actual  residence  on  cer- 
tain public  lands  with  a  view  to  ob- 
taining title  thereto  under  the  Home- 
stead Laws.  Some  time  later  he  was 
convicted  of  a  felony  and  confined  to 
the  penitentiary.  In  a  subsequent  con- 
troversy over  the  land,  it  was  decided 
that  his  conviction  and  confinement 
did  not  constitute,  as  a  matter  of  law, 
an  abandonment  of  his  rights  to  the 
land  in  controversy. 

In  Bryant  v.  Freeman  (1915)  134 
Tenn.  169,  183  S.  W.  158,  Ann.  Cas. 
1917E,  111,  the  court  held  that  a  man 
did  not  lose  his  status  as  head  of  a 
family  within  the  Homestead  Law  by 
reason  of  his  confinement  In  prison, 
the  court  adverting  to  the  fact  that  he 
and  his  wife  maintained  a  correspond- 
ence, and  resumed  their  marital  rela- 
tions after  his  release. 

In  Garner  v.  Freeman  (1907)  118 
La.  184,  118  Am.  St.  Rep.  361,  42  So. 
767,  the  plaintiff  sought  to  enjoin  the 
seizure  and  sale  Of  certain  personal 
property  as  exempt  under  the  Home- 
stead and  Exemption  Laws  of  the  state 
of  his  residence.  The  answer  averred 
that  the  plaintiff  was  in  the  peniten- 
tiary where  he  had  begun  to  serve  a 
sentence,  and  it  was  argued  that,  since 
he  was  not  in  actual  possession  of 
the  proper^  at  the  time  of  the  seizure, 
he  could  not  claim  the  benefit  of  tiie 
Homestead  and  Exemption  Laws.  The 
court  held  that  since  the  plaintiff  did 
not  voluntarily  abandon  his  possea- 
Gion  his  incarceration  did  not  deprive 
him  of  any  of  his  property  rights,  such 
rights  being  not  only  for  the  benefit 
of  plaintiff  himself,  but  for  his  wife 
and  children.  R.  M.  F. 
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Jj.  C.  MONETTE,  Impleaded,  etc.,  Appt, 

V. 

MRS.  SARAH  C.  TONEY. 

MiaMiaHppt  Supreme  Court  (Division  A)— May  SO,  10t9. 

(119  Miss.  846.  81  So.  593.) 

Sctrch  —  dweffine  house  —  arrest  —  right  of  officer. 

1.  In  order  to  make  the  arrest  of  a  person  charged  with  crime,  a 
police  officer  has  the  authority  to  enter  and  search  any  dwelling  house, 
when  he  acts  upon  probable  cause  and  reasonable  belief  that  the  person 
whom  he  seeks  is  then  in  such  dwelling  house. 
[See  note  on  this  question  beginning  on  page  263.] 

Officer  —  liaMlity  for  wrongful  search. 

2.  A  police  officer  having  a  warrant  hend  the  criminal,  if  he  acts  upon  prob- 

for  the  arrest  of  an  alleged  criminal  is  able  cause  and  reasonable  beli^  that 

not  liable  for  entering  a  private  dwell-  the  person  whom  he  seeks  is  in  tiw 

tug   without   search    warrant,    and  dwelling, 

igsinst  the  will  of  its  owner,  to  appro-  [See  2  R.  C.  L.  476.] 


Appeal  by  defendant  Monette  from  a  judgment  of  the  Circuit  Court 
for  Lauderdale  County  (Heidelberg,  J.)  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged  unlawful  search  of  her  house  and 
premises.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Amis  &  Dunn,  for  appel*    17  Sup.  Ct.  Rep.  677;  Adams  v.  New 


lant: 

Defendant,  as  chief  of  police,  had  the 
lawful  right  to  search  the  house  and 
premises  of  the  plaintiff  for  the  pur- 
pose of  finding  and  arresting  one  for 
whose  arrest  he  had  a  lawful  warrant, 
after  informing  the  plaintiff  of  his  pur- 
pose in  searching  the  house,  no.  matter 
whether  she  consented  to  it  or  not. 

State  ex  rel.  Collins  f.  Marshall,  100 
Miss.  626,  56  So.  792,  Ann.  Gas.  1914A, 
4-34;  Boyd  v.  United  States,  116  U.  S. 
616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
McClurg  V,  Brenton,  123  Iowa,  368,  65 
LJt.A  519,  101  Am.  St  Rep.  329,  98 
N.  W.  881 ;  Smith  v.  Maryland,  18  How. 
71, 15  L.  ed.  269;  Den  ex  dem.  Murray 

Hoboken  Land  &  Improv.  Co.  18  How. 
372,  15  L.  ed.  372 ;  Ex  parte  Milligan,  4 
Wall  2,  18  L.  ed.  281;  Spies  v.  Illinois, 
123  U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct. 
Rep.  21,  22;  Eilenbecker  v.  District  Ct. 
134  U.  S.  31,  33  L.  ed.  801,  10  Sup.  Ct. 
Rep.  424;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  37  L.  ed.  905,  13 
Sup.  Ct.  Rep.  1016;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U. 
S.  447,  38  L.  ed.  1047,  4  Inters.  Com. 
Rep.  545,  14  Sup.  Ct.  Rep.  1126;  Re 
Chapman.  166  U.  S.  661,  41  L.  ed.  1154, 


York,  192  U.  S.  585,  48  L.  ed.  575,  24 
Sup.  Ct.  Eep.  372;  Morris  v.  Hitchcock. 
194  U.  S.  384,  48  L.  ed.  1030,  24  Sup. 
Ct.  Rep.  712;  Public  Clearing  House  v. 
Coyne,  194  U.  S.  497,  48  L.  ed.  1092,  24 
Sup.  Ct  Rep.  789;  Interstate  Commerce 
Commission  v,  Baird,  194  U.  S.  25,  48 
L.  ed.  860,  24  Sup.  Ct.  Rep.  663;  Jack 
V.  Kansas,  199  U.  S.  372,  50  L.  ed.  234, 
26  Sup.  Ct  Rep.  73,  4  Ann.  Cas.  689; 
Hale  V,  Henkel,  201  U.  S.  43,  50  L.  ed. 
652,  26  Sup.  Ct  Rep.  370;  Consolidated 
Rendering  Co.  v.  Vermont,  207  U.  S. 
541,  52  L.  ed.  327,  28  Sup.  Ct.  Rep.  178, 
12  Ann.  Cas.  658;  American  Tobacco 
Co.  V.  Werckmeister,  207  U.  S.  284,  52 
L.  ed.  208,  28  Sup.  Ct  Rep.  72,  12  Ann. 
Cas.  596;  Twining  v.  New  Jersey,  211 
U.  S.  78,  53  L,  ed.  97,  28  Sup.  Ct  Rep. 
14 ;  Hammond  Packing  Co.  v.  Arkansas, 
212  U.  S.  322,  53  L.  ed.  530,  29  Sup. 
Ct  Rep.  370,  15  Ann.  Cas.  645;  Bagley 
V.  General  Fire  Extinguishing  Co.  212 
U.  S.  477,  53  L.  ed.  605,  29  Sup.  Ct. 
Rep.  341;  Smithsonian  Inst.  v.  St. 
John,  214  U.  S.  19,  53  L.  ed.  892,  29 
Sup.  Ct.  Rep.  601 ;  Rhodus  v.  Manning, 
217  U.  S.  597,  54  L.  ed.  896,  30  Sup.  Ct. 
Rep.  696 ;  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  55  L.  ed.  389,  31  Sup.  Ct. 


Digitized  by 


Google 


262 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [5  A.L.R. 


Rep.  342,  Ann.  Cas.  1912B,  1312;  Amer- 
ican Lithographic  Co.  v.  Werckmeister, 
221  U.  S.  603,  55  L.  ed.  873,  31  Sup.  Ct. 
Rep.  676;  Baltimore  &  0.  R.  Co.  v.  In- 
terstate Commerce  Commission,  221  U. 
S.  612,  55  L.  ed.  878,  31  Sup.  Ct.  Rep. 
621;  United  States  v.  Morgan,  222  U. 
S.  274.  56  L.  ed.  198.  32  Sup.  Ct.  Rep. 
81. 

Mr.  Thomas  G.  Fewell  for  appellee. 

Holden,  J.,  delivered  the  opinion 
of  t^e  court: 

The  appellee,  Mrs.  Sarah  C. 
Toney,  recovered  judgment  against 
the  appellant  and  the  surety  com- 
pany on  his  official  bond,  for  dam- 
ages for  an  unlawful  search  of  her 
house  and  premises  by  the  appel- 
lant Monette.  chief  of  police  of  the 
city  of  Meridian,  and  from  which 
judgment  this  appeal  is  prosecuted. 

Here  are  the  facts,  briefly  stated, 
upon  which  the  judgment  is  found- 
ed. Mrs.  Toney  was  a  householder 
and  head  of  a  family,  residing  with 
her  family  in  a  house  in  the  city  of 
Meridian.  Mr.  Monette,  as  chief  of 
police  of  the  city,  had  in  his  posses- 
sion a  warrant  for  the  arrest  of  one 
Gus  Nelson  to  answer  the  state  of 
Mississippi  on  a  criminal  charge. 
About  1  o'clock  in  the  afternoon  Mr. 
Monette  was  informed  that  said 
Gus  Nelson  was  at  the  home  of  Mrs, 
Toney,  his  aunt,  in  Meridian.  Upon 
receiving  this  information,  Mr. 
Monette,  as  chief  of  police,  took  with 
him  the  warrant  for  the  arrest  of 
Nelson,  and  with  two  other  police- 
men went  to  the  home  of  Mrs. 
Toney.  and  after  informing  her  of 
the  object  and  purpose  of  his  visit, 
searched  the  home  and  premises  of 
Mrs.  Toney  for  the  purpose  of  find- 
ing and  arresting  the  said  Gus  Nel- 
son. Officer  Monette  had  no  search 
warrant.  There  is  a  conflict  in  the 
testimony  as  to  whether  or  not  the 
search  was  made  without  the  con- 
sent of  Mrs.  Toney.  There  is  also  a 
dispute  in  the  testimony  as  to  the 
method  and  character  of  the  search 
made  by  the  appellant  Monette. 

The  case  was  submitted  to  the 
jury  for  the  plaintiff  below  upon  the 
theory  that  the  appellant  Chief  of 
Police  Monette  was  liable  for  dam- 


age if  he  searched  the  house  and 
premises  without  having  first  se- 
cured a  search  warrant,  as  provid- 
ed by  law,  authorizing  him  to  make 
such  search,  and  also  provided  that 
the  appellee,  Mrs.  Toney,  did  not 
consent  that  the  search  be  made. 
The  instructions  granted  the  plain- 
tiff below  embodied  this  theory 
throughout  the  case;  and  the  de- 
fendant asked  for  and  was  refused 
the  following  instruction:  *The 
court  charges  the  jury  that  if,  from 
all  the  testimony  in  the  case,  they 
believe  that  the  defendant,  jointly 
with  the  sheriff  of  Lauderdale 
county,  had  been  searching  for  Gus 
Nelson  to  arrest  him  on  warrants 
previously  issued  for  his  arrest,  and 
if  they  further  believe  that,  on  the 
occasion  testified  about,  the  defend- 
ant had  information  which  caused 
him  reasonably  to  believe  that  Gus 
Nelson  was  in  plaintiff's  house,  and 
that  defendant,  in  company  with 
two  other  policemen,  went  to  plain- 
tiff's house  for  the  purpose  of  find- 
ing and  arresting  Gus  Nelson,  and 
that  plaintiff  knew  or  was  informed 
of  the  purpose  of  his  visit,  then  de- 
fendant had  the  lawful  right  to 
search  the  house  for  the  purpose  of 
ascertaining  whether  or  not  Gus 
Nelson  was  in  it,  no  matter  whether 
plaintiff  consented  to  such  search  or 
not;  ahd  if  the  jury  further  believe 
that  the  defendant  exercised  such 
right  of  search  in  a  reasonable  mui- 
ner  under  all  of  t^e  circumstances 
for  the  sole  purpose  of  finding  out 
whether  Gus  Nelson  was  in  the 
house  or  not,  then  the  jury  should 
find  for  the  defendant." 

We  fully  appreciate  the  inhibition 
of  the  Constitution  with  reference 
to  unreasonable  search  and  seizure 
and  fully  realize  that  the  protection 
afforded  by  the  Constitution  is  to  be 
respected  and  held  sacred  in  all 
proper  cases;  but  we  do  not  think 
the  constitutional  prohibition  can  be 
successfully  invoked  in  the  case  be- 
fore us.  The  right  to  make  arrests 
at  any  time  or  place  exists  by  stat- 
ute in  this  state.  In  order  to  make 
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the  arrest  of  a  person  charged  with 

^^^j,^^  crime,    an  oflScer 

dwcuiB*  koue-  has  authority  to 
H,«f  omwr.  gjj^ 

any  dwelling  houBe,  when  he  acta 
upon  probable  cause  and  reasonable 
beli^  that  the  party  whom  he  seeks 
to  an«8t  is  then  in  such  dwelling 
bouse. 

Such  officer,  in  seeking  to  arrest 
one  charged  with  crime,  whose  ar- 
rest he  is  legally  authorized  to 

o>.n^-u>Mittr  niay  enter 

torwMBs<«i  and  search  the 
dwelling  house  of 
the  accused,  or  the  dwelling  house  of 
any  other  person,  when  acting  in 
good  faith  upon  reasonable  belief 
that  the  accused  is  in  the  house,  and 
this  is  true  whether  the  owner  or 
possessor  dwelling  in  the  house  con- 
sents or  not;  and  when  search  by  an 
officer  is  made  in  a  reasonably  neces- 
sary manner  under  these  circum- 
stances for  the  purpose  only  of 
apprehending  the  person  whose  ar- 
rest he  seeks,  the  officer  violates  no 
right  or  law  and  is  not  liable  for 
damages,  and  is  not  required  to  have 
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a  search  warrant  under  our  statute. 
The  constitutional  provision  against 
unreasonable  seizure  and  search 
never  intended  that  the  execution 
of  criminal  process  in  the  appre- 
hension of  persons  convicted  or 
charged  with  crime  should  be  there- 
by delayed  or  hindered.  Such  rea- 
sonable search  in  the  due  enforce- 
ment of  the  criminal  laws  of  the 
land  is  not  an  invasion  of  the  per- 
sonal security  of  the  citizen. 

Petty  officers  who  commit  acts  in 
excess  of  their  lawful  authority  are 
amenable  to  the  law  in  such  cases, 
but  the  arrest  of  harbored  crimi- 
nals is  not  to  be  hindered  under  the 
claim  of  personal  security  against 
unreasonable  search.  Boyd  v.  Unit- 
ed States,  116  U.  S.  616,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  624  ;  2  R.  C.  L. 
475.  The  above  instruction,  re- 
fused by  the  lower  court  to  the  ap- 
pellant Monette,  we  think,  clearly 
sets  forth  the  law  governing  this 
case,  and  it  should  have  been  grant- 
ed. Therefore  the  judgment  of  the 
lower  court  is  reversed  on  direct  ap- 
peal, and  the  case  remanded. 


ANNOTATION. 

firtry  and  latfch  of  prwniaea  for  popoee  of  anpeatmg  one  wStfaoot  ■earch 


L  Seareh  for  purpose  of  criminal  ar- 
rest: 

a.  Rnlo  stated,  268. 

b.  Application  of  nde: 

1.  Search  held  instlfled,  266. 

2.  Search  held  not  Justified, 


I.  SaortA  for  purpoaa  of  cHmlnal  arrest. 

a.  Bute  stated. 
It  is  wall  settled  that  a  police  of- 
ficer or  a  private  person  may  make  a 
peaceable  or  forcible  entry  to  search 
any  premises  without  a  search  war- 
rant, for  the  purpose  of  arresting  one 
accuaed  of  felony,  or  guilty  of  a  breach 
of  the  peace  or  misdemeanor  commit- 
ted in  his  presence.  But  the  person 
making  the  search  must  have  reason- 
able and  just  cause  to  believe  the  per- 
son he  seeks  to  arrest  is  on  the  prem- 
ises searched. 


XL  Search  for  purpoee  «£  eMl  amst; 

a.  Premises  of  party,  271. 

b.  Premisea  of  stran^,  27S. 

ni.  Search  for  purpose  of  rearrest  of  es- 
caped prisoner,  278. 

United  States.— United  States  v. 

Faw  (1808)  1  Cranch,  C.  C.  487,  Fed. 
Gas.  No.  16,079;  United  States  ex  rel. 
Flynn  v.  Fuellhart  (1901)  106  Fed. 
911. 

Connecticnt  —  Eelsjr  v.  Wright 
(1783)  1  Root,  83;  State  v.  Shaw 
(1789)  1  Root,  134;  Read  v.  Case 
(1822)  4  C:onn.  166,  10  Am.  Dec.  110. 

Delaware. — State  v.  Brown  (1853) 
5  Harr.  505;  State  v.  Lafferty  (1854) 
5  Harr.  491;  State  v.  Oliver  (1863)  2 
Houst.  685;  State  v.  Mills  (1908)  6 
Penn.  497,  69  Atl.  841. 
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Hawaii.— Hubertson  v.  Cole  (1851) 

I  Haw.  44. 

Illinois. — Ryan  v.  Donnelly  (1870) 
71  111.  100. 

Kentncky.— Hawkins  v.  Com.  (1854) 
14  B.  Mon.  395,  61  Am.  Dec.  147; 
American  Cent.  Ins.  Co,  v.  Stearns 
Lumber  Co.  (1911)  145  Ky.  255,  36 
L.R.A.(N.S.)  566,  140  S.  W.  148,  Ann. 
Cas.  1913B,  628. 

Louisiana.  —  State  t.  Stouderman 
(1851)  6  La.  Ann.  286. 

Blassachusetts. — Barnard  Bart- 
lett  (1852)  10  Cush.  601.  67  Am.  Dec. 
123;  Jacobs  t.  Measures  (1869)  13 
Gray,  74;  McLennon  v.  Richardson 
(1860)  15  Gray,  74,  77  Am.  Dec.  353; 
Com.  V.  Irwin  (1861)  1  Allen,  587; 
Com.  V.  Tobin  (1871)  108  Mass.  426, 

II  Am.  Rep.  375;  Com.  v.  Reynolds 
(1876)  120  Mass.  190,  21  Am.  Rep. 
610;  Ford  v.  Breen  (1899)  173  Mass. 
52, 63  N.  E.  186;  Com.  v.  Phelps  (1911) 
209  Mass.  396,  96  N.  E.  868,  Ann.  Cas. 
1912B,  566. 

Mississippi. — See  the  reported  case 
(MONETTE  V.  TONEY,  ante,  261). 

New  Hamp^ire. — State  v.  Smith 
(1818)  1  N.  H.  346. 

New  York. — ^Williams  v.  Spencer 
(1810)  6  Johns.  352;  People  v.  Glen- 
non  (1902)  37  Misc.  1.  74  N.  Y.  Supp. 
794;  Devlin  v.  McAdoo  (1906)  49  Misc. 
67.  96  N.  y.  Supp.  425. 

North  Carolina. — State  v.  Mooring 
(1894)  116  N.  C.  709,  20  S.  £.  182. 

PennsylTania.^ — See  Com.  v.  Krubeck 
(1899)  8  Pa.  Dist.  R.  621. 

Wisconsin.— Bailey  v.  Ragatz  (1880) 
50  Wis.  554,  36  Am.  Rep.  862,  7  N.  W. 
564;  Hawkins  v.  Lutton  (1897)  95 
Wis.  492.  60  Am.  St  Rep.  131,  70  N.  W. 
483. 

England. — Semayne's  Case  (1604)  5 
Coke,  91,  77  Eng.  Reprint,  194, 11  Eng. 
Rul.  Cas.  629;  Seyman  v.  Gresham 
(1688)  Cro.  Eliz.  pt.  2,  p.  908,  78  Eng. 
Reprint,  1131,  F.  Moore,  668,  72  Eng. 
Reprint,  828;  Handcock  v.  Baker 
(1800)  2  Bos.  &  P.  260,  126  Eng.  Re- 
print, 1270,  5  Revised  Rep.  587;  Bur- 
dett  V.  Colman  (1811)  14  East,  163, 
104  Eng.  Reprint,  563,  12  Revised  Rep. 
478;  Burdett  V.Abbot  (1811)  14  East, 
1,  104  Eng.  Reprint,  601,  12  Revised 
Rep.  450,  affirmed  in  (1812)  4  Taunt. 
410,  128  Eng.  Reprint,  384,  which  is 


affirmed  in  (1817)  5  Daw.  P.  C.  165.  3 
Eng.  Reprint,  1289;  Davis  v.  Russell 
(1829)  5  Bing.  354,  130  Eng.  Reprint. 
1098,  2  Moore  &  P.  690,  7  L.  J.  Mag. 
Cas.  62,  30  Revised  Rep.  637;  Rex  v. 
Smith  (1833)  6  Car.  &  P.  136;  Howard 
V.  Gossett  (1842)  Car.  &  M.  380;  Smith 
V.  Shirley  (1846)  3  C.  B.  142,^6  Eng. 
Reprint,  58,  15  L  J.  C.  P.  N.  S.  230, 
4  BI.  Com,  289;  Harvey  v.  Harvey 
(1884)  L.  R.  26  Ch.  Div.  644.  33  Week. 
Rep.  76,  48  J.  P.  468. 

Canada. — Van  Tassel  v.  Trask 
(1894)  27  N.  S.  329. 

In  Semayne's  Case  (Eng.)  supra,  the 
court  laid  down  the  basic  principles 
concerning  the  right  to  search  prem- 
ises for  the  purpose  of  making  an  ar- 
rest, either  civil  or  criminal,  without 
a  search  warrant.  The  court  held  as 
follows:  Firstly:  "In  all  cases  when 
the  King  is  party,  the  sheriff  (if  the 
doors  be  not  open)  may  break  the 
party's  house,  either  to  arrest  him.  or 
to  do  other  execution  of  the  King's 
process,  if  otherwise  he  cannot  enter. 
But  before  he  breaks  it,  he  ought  to 
signify  the  cause  of  his  coming,  and 
to  midce  request  to  open  doors;"  sec- 
ondly: "For  felony  or  suspicion  of 
felony,  the  King's  officer  may  break 
the  house  to  apprehend  the  felon,  and 
that  for  two  reasons :  (1)  For  the  com- 
monwealth, for  it  is  for  the  common- 
wealth to  apprehend  felons.  (2)  In 
every  felony  the  King  has  interest, 
and  where  the  King  has  interest  the 
writ  is  non  omittas  propter  aliquam 
libertatem;  and  so  the  liberty  or  privi- 
lege of  a  house  doth  not  hold  against 
the  King;"  thirdly:  "In  all  cases 
when  the  door  is  open  the  sheriff  may 
enter  the  house,  and  do  execution  at 
the  suit  of  any  subject,  either  of  the 
body,  or  of  the  goods;"  and  fourthly: 
"That  the  house  of  anyone  is  not  a 
castle  or  privilege  but  for  himself, 
and  shall  not  extend  to  protect  any 
person  who  flies  to  his  house,  or  the 
goods  of  any  other  which  are  brought 
and  conveyed  into  his  house,  to  pre- 
vent a  lawful  execution,  and  to  escape 
the  ordinary  process  of  law;  for  the 
privilege  of  his  house  rai«nds  only  to 
him  and  his  family,  and  to  his  own 
proper  goods,  or  to  those  which  are 
lawfully  and  without  fraud  and  covin 
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there;  and  therefore,  in  such  cases, 
after  denial  on  request  made,  the  sher- 
iff tn&j  break  the  house."  With  slight 
Tariations,  these  rules  of  the  common 
law  have  been  followed  throughout  the 
subsequent  decisions  in  England  and 
America. 

But  in  People  v.  Glennon  (1902)  37 
Misc.  1,  74  N.  y.  Supp.  794,  the  court 
held,  in  an  exhaustive  opinion  on  the 
riffht  to  search  and  arrest  without  a 
warrant  that  a  policeman  was  not 
dwelict  in  his  duty  by  reason  of  fail- 
are  to  search  a  house  of  ill  fame  and 
an«st  the  keeper  thereof  on  mere  sus- 
pieiott,  and  without  either  a  warrant 
to  arrest  or  a  search  warrant.  The 
court,  among  other  things,  said :  "The 
law  does  not  tolerate  the  idea  that 
anyone  may  be  arrested  by  a  police 
officer  for  an  alleged  criminal  offense 
of  the  grade  of  misdemeanor  only,  ez- 
c^t  on  a  warrant  duly  obtained  from 
a  magistrate,  unless  the  offense  was 
cwimitted  in  the  view  of  the  officer. 
If  a  police  officer  knows  facts  which 
show  that  a  criminal  offense  of  the 
grade  of  misdemeanor  has  been  com- 
mitted, bat  which  he  did  not  see  com- 
mitted, then  there  is  only  one  course 
for  him  to  pursue ;  i.  e.,  his  duty  to  go 
before  a  magistrate  and  make  a  writ- 
ten complaint  under  oath  of  auch 
facts,  and  obtain  a  warrant,  and  then 
make  the  arrest  with  such  warrant. 
If  the  officer  does  not  know  such  facts, 
bot  some  person  who  professes  to 
know  them  tells  him  of  them,  the  of- 
ficer cannot  obtain  a  warrant,  much 
less  make  and  arrest  without  warrant, 
on  such  hearsay.  His  duty  is  to  send 
sQch  person  to  a  magistrate  to  make 
the  necessary  written  complaint  on 
oath  to  obtain  a  warrant,  or,  in  some 
grave  cases,  it  may  be  that  he  should 
accompany  such  person  before  the 
magistrate;"  and  "if  it  were  so  that 
ve  are  all  open  to  have  our  houses  in- 
vaded, ransacked,  and  searched  by  po- 
licemen, on  nothing  except  what  they 
may  choose  to  call  their  suspicions, 
and  that  we  may  be  arrested  in  the 
same  way,  we  would  not  be  living  un- 
der a  free  government,  but  under  a 
most  intolerable  despotism,  the  like  of 
which  former  generations  struggled 
against  until  they  obtained  those  guar- 


anties of  individual  rights  and  liber- 
ties which  made  them  free,  the  chief 
of  which  were  that  their  houses  should 
not  be  invaded  and  searched,  and  that 
they  should  not  be  seized  except  by 
due  warrant  and  process  of  law.  The 
far-reaching  constitutional  maxim 
that  every  man's  house  is  his  castle 
has  a  history  and  a  literature  all  its 
own,  and  is  still  as  expressive  and 
pregnant  of  the  individual  rights  and 
liberties  of  a  free  people  as  when  it 
first  emanated  from  what  Coke  called 
the  unpolished  genius  of  the  people. 
It  burst  asunder  the  bonds  of  despotic 
power.  It  is  as  vital  now  as  when 
Chatham  said  of  it :  The  poorest  man 
may  in  his  cottage  bid  defiance  to  all 
the  forces  of  the  Crown.  It  may  be 
frail;  its  roof  may  shake;  the  wind 
may  blow  through  it;  the  storm  may 
enter;  the  rain  may  enter;  but  the 
King  of  England  may  not  enter;  all 
his  force  dares  not  cross  the  threshold 
of  the  ruined  tenements  (Cooley,  Const 
Lim.  S64)." 

b.  AppUeation  of  rule, 

1.  Search  held  Juatifted. 

In  Kelsy  v.  Wright  (1783)  1  Root 
(Conn.)  83,  wherein  it  appeared  that 
a  constable,  having  demanded  admit- 
tance  and  having  been  refused,  broke 
the  door  and  entered  the  house  of  an 
accused  person  for  i3ie  purpose  of 
making  an  arrest^  the  court  held  that 
he  had  a  right  to  break  the  door  and 
enter  the  house,  having  good  reason  to 
suppose  the  criminal  was  within. 

In  Hawkins  v.  Com.  (1854)  14  B. 
Mon.  (Ky.)  395,  61  Am.  Dec.  147,  the 
court  held  that  an  officer  executing 
criminal  process  may  force  an  en- 
trance to  the  dwelling  house  of  Itbe 
accused  person^  and  make  a  search 
therein  for  him,  saying:  The  right 
to  break  open  the  outer  door  to  make 
the  entrance  of  course  includes  the 
right  to  break  open  the  doors  of  the 
different  rooms  and  chambers  in  the 
house  to  make  a  thorough  search 
throughout  the  premises;  and  though 
the  defendant  in  the  process  be  not- 
found  or  shown  to  be  in  the  place  of 
his  dwelling  at  the  time,  yet  such  en- 
trance and  search  of  the  officer,  hav- 
ing valid  criminal  process  in  his  hands, 
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would  not,  therefore,  be  unlawful,  or 
make  him  a  trespasser  •**  and  also,  "it 
is  not  necessary,  for  the  sheriff's  jus- 
tification, that  the  dwelling  house  en- 
tered and  searched  should  be  the  prop- 
erty of  the  defendant;  it  is  sufficient 
if  it  be  a  house,  though  belonging  to 
and  inhabited  by  another,  in  which, 
the  accused  parly  dwelt  at  the  time." 

In  State  v.  Stouderman  (1851)  6  La. 
Ann.  286,  it  was  held  that  a  police  of- 
ficer, without  a  warrant,  may  enter  by 
force  a  dwelling  and  search  therein, 
for  the  purpose  of  arresting  one  who 
has  threatened  to  commit  felony,  the 
court  saying:  "It  seems  clear  t^at  if 
one  menace  another  to  kill  him,  npon 
complaint  thereof  to  the  constable, 
forthwith  he  may,  to  avoid  the  present 
danger,  arrest  the  party,  and  detain 
him  till  he  can  conveniently  bring  him 
to  a  justice  of  the  peace.  If  so,  the 
law  must  certainly  justify  the  means 
necessary  to  make  the  arrest,  as  the 
forcible  entry  of  a  dwelling  house. 
Indeed,  it  was  expressly  held  that  any- 
one may  Justi^  the  breaking  and  en- 
tering a  par^s  house,  and  imprisoning 
him,  to  prevent  him  from  murdering 
his  wife,  who  cries  out  for  assistance. 
Handcock  v.  Baker  (1800)  2  Boa.  &  P. 
260,  126  Eng.  Reprint,  1270,  5  Revised 
Rep.  587.  This  authority  belongs  to 
all  peace  ofiicers,  such  as  watchmen, 
patrols,  beadles,  constables,  bailiffs, 
justices  of  the  peace,  sheriffs,  and  cor- 
oners, and  is  peculiarly  intrusted  by 
our  statute  and  ordinances  to  watch- 
men in  the  night,  because  the  danger 
is  more  imminent  and  the  means  of  ob- 
taining a  warrant  more  difficult." 

In  Read  v.  Case  (1822)  4  Conn.  166, 
10  Am.  Dec.  110,  it  appeared  that  a 
deputy  sheriff  gained  entrance  to  the 
plaintiff's  home  by  breaking  open  the 
outer  door  for  the  purpose  Of  arresting 
the  plaintiff.  The  court  held,  in  tres- 
pass against  the  officer,  that  he  waa 
within  his  rights. 

In  State  v.  Oliver  (1863)  2  Houst. 
(DeL)  685,  the  court  held  that  peace 
officers,  having  legal  warrants  to  ar- 
.rest,  might  break  open  doors  after 
due  notice  and  demand  of  admittance, 
saying:  "In  criminal  cases  where  a 
felony  has  been  committed,  or  a  dan- 
gerous wound  has  been  inflicted,  or 


even  where  an  officer  of  jusUce  cornea 
armed  with  process  founded  on  a 
breach  of  the  peace,  the  party's  own 
house  is  no  sanctuary  for  him." 

Where  an  officer,  for  the  purpose  of 
making  an  arrest,  went  to  the  house  of 
the  accused,  and,  having  demanded 
admittance  and  beoi  refused,  broke 
down  the  outer  door,  the  court  held 
that  he  did  not  exceed  his  rights  as  an 
officer  of  the  law.  State  v.  Shaw 
(1789)  1  Root  (Conn.)  134. 

In  Jacobs  v.  Measures  (1859)  13 
Gray  (Mass.)  74,  it  appeared  that  a 
deputy  sheriff  with  a  valid  criminal 
process  went  to  the  home  of  the  ac- 
cused, and,  having  demanded  ^trance 
and  being  refused,  broke  down  the 
door  and  entered  the  house.  The  court 
held  that  the  officer  was  justified  in 
breaking  the  outer  door  and  entering 
the  premises  of  the  accused,  although 
he  had  no  search  warrant. 

In  Barnard  v.  Bartlett  (1852)  10 
Cush.  (Mass.)  501,  67  Am.  Dec.  123, 
wherein  it  appeared  that  a  sheriff, 
having  a  warrant  for  the  arrest  of  the 
accused,  went  to  his  home,  and,  after 
stating  his  purpose  and  demanding 
entrance,  broke  down  the  door  of  the 
house,  the  court  held  that  he  was  jus- 
tified in  so  doing,  saying :  "The  max- 
im of  law  that  every  man's  house  is 
his  castle  is  applicable  to  arrests  in 
civil  suits,  and  has  not  the  effect  to 
restrain  an  officer  of  the  law  from 
breaking  and  entering  a  dwelling 
house  for  the  purpose  of  serving  a 
criminal  process  upon  the  occupant. 
In  such  case,  the  house  of  the  party  is 
no  sanctuary  for  him,  and  the  same 
may  be  forcibly  entered  by  such  officer 
after  a  proper  notification  of  the  pur- 
pose of  the  entry,  and  a  demand  upon 
tiie  inmates  to  open  the  house,  and  a 
refusal  by  them  to  do  so." 

In  Com.  V.  Phelps  (1911)  209  Mass. 
396,  95  N.  E.  868,  Ann.  Cas.  1912B,  566. 
it  appeared  that  a  sheriff,  on  being  in- 
formed that  a  felony  had  been  com- 
mitted, went  to  the  house  of  the  ac- 
cused without  a  warrant,  and,  after 
demanding  admittance,  entered  the 
dwelling  by  force,  and,  while  search- 
ing therein  for  the  accused,  was  shot 
and  killed  by  him.  The  court  held 
that  the  homicide  was  not  Justified,  as 
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the  sheriff,  havinff  reason  to  beliere  a 
felony  had  been  committed,  was  war- 
ranted in  forcinjr  an  enhance  to  the 
home  of  the  defendant,  and  searching 
therein  for  the  purpose  of  arresting 
him. 

And  in  Ford  v.  Breen  (1899)  17S 
Mass.  52,  53  N.  E.  136,  the  court  held 
that  police  officers  were  justified  in 
entering  the  open  door  of  a  dwelUng 
house  in  whidi  the  occupants  were 
erea^g  a  disturbance,  and  arresting 
them  for  the  crime  of  drunkenness, 
although  the  officers  had  no  warrant. 
The  statute  under  which  the  decision 
was  made  provides  as  follows :  "Who- 
ever is  found  in  a  state  of  intoxication 
in  a  public  place,  or  is  found  in  any 
place  in  a  state  of  intoxication  com- 
mitting a  breach  of  the  peace  or 
distaihing  others  by  noise,  may  be 
arrested  without  a  warrant  by  a  sher- 
iff, deputy  sheriff,  constable,  watch- 
man, or  police  officer."  Mass.  Stat 
1891,  chap.  427. 

In  Com.  V.  Irwin  (1861)  1  Allen 
(Mass.)  687,  a'prosecution  for  assault 
&Dd  battery  on  the  person  of  a  police 
ofllcer,  it  appeared  t^at  the  officw, 
having  a  warrant  for  the  arrest  of  a 
felon,  and  believing  the  accused  to  be 
in  the  home  of  the  defendant,  knocked 
at  the  door  of  the  defendant's  house, 
and,  being  admitted,  stated  his  pur- 
pose and  that  he  wished  to  search  for 
the  felon.  The  defendant  thereupon 
stated  that  the  person  sought  was  not 
in  the  house,  and,  on  the  officer  at- 
t^pting  to  make  the  search,  commit- 
ted the  alleged  assault.  The  court 
held  that,  as  the  officer  had  a  warrant 
for  the  arrest  of  the  person  for  whom 
he  searched  in  the  defendant's  house, 
he  would  have  been  justified  in  break- 
ing open  the  door  of  the  house,  after 
demanding  admittance  and  being  re- 
fused, and  in  searching  therein  for  the 
person  named  in  the  warrant,  although 
he  was  not  there.  The  court  qualified 
the  rule,  however,  by  stating  that  the 
ofiicer  must  have  reasonable  cause  to 
believe  that  the  person  against  whom 
be  holds  the  warrant  is  in  the  house. 

In  Com.  V.  Reynolds  (1876)  120 
!Vlass.  190.  21  Am.  Rep.  610.  an  action 
for  assault  with  intent  to  kill  on  the 
person  of  a  police  officer,  it  appeared 


that  the  officer,  having  a  warrant  for 
the  arrest  of  a  person  accused  of 
crime,  and  believing  i^at  he  was  in 
the  home  of  the  defendant,  went  to 
the  defendant's  house,  and,  being  ad- 
mitted, stated  that  he  had  a  warrant 
to  arrest  a  man,  and  that  he  intended 
to  search  the  premises.   The  defend- 
ant  refused   permission   to  search 
his  dwelling,  and,  upon  the  officer 
persisting  to  do  so,  shot  him.  The 
court  held  that  the  policeman  was 
within  the  authority  granted  him  by 
the  common  law  to  make  an  arrest  of 
one  charged  with  crime,  saying;  "An 
officer  who  is  provided  with  a  warrant 
to  arrest  one  charged  with  a  misde- 
meanor, and  who  has  information 
which  leads  him  reasonably  to  believe 
that  the  person  sought  is  within  the 
dwelling  house  of  a  third  person,  upon 
notice  to  such  third  person  that  he  has 
a  warrant  against  one  who  is  in  the 
house,  and,  upon  demanding  admis- 
sion, such  admission  being  refused,  is 
entitled  for  the  purpose  of  serving  his 
warrant,  to  make  forcible  entrance 
through  the  outer  door  of  the  house; 
and    ...    the  officer  cannot  be 
treated  when  he  has  thus  entered,  by 
the  owner  of  the  house,  as  a  tres- 
passer therein,  even  if  he  has  failed 
to  notify  the  owner  who  the  person 
sought  to  be  arrested  is  (no  inquiry 
having  been  made  in  relation  thereto), 
and  even  if  such  person  is  not  actually 
within  the  bouse.   The  doctrine  tihat 
a  man's  house  is  his  castle,  which  can- 
not be  invaded  in  the  service  of  proc- 
ess, was  always  subject  to  the  excep- 
tion that  the  liberty  or  privilege  of 
the  house  did  not  exist  against  the 
King.    It  had  no  application,  there- 
fore, to  the  criminal  process.  Even 
in  case  of  a  misdemeanor,  while  it  has 
been  held  in  some  cases  that  before 
breaking  open  the  outer  door  the  of- 
ficer should  demand  admission,  it  is 
fully  recognized  in  all  the  cases  that 
after  such  demand  and  its  refusal  the 
officer  may  lawfully  enter  by  force  and 
serve  his  process,  even  if  it  be  against 
the  occupant  of  the  house.** 

In  State  v.  Mooring  (1894)  115  N. 
C.  709,  20  S.  E.  182,  it  appeared  that 
an  officer,  in  endeavoring  to  arrest  a 
person  under  a  criminal  warrant,  went 
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to  the  house  of  the  defendant  where 

he  believed  the  accused  person  was, 
and,  after  demand  of  entry  and  refus- 
al, broke  open  the  door  and  proceeded 
to  search  for  the  criminal.  The  court 
held  that  he  was  justified  in  so  doing; 
that  when  an  officer  "comes  armed 
with  process  he  may,  after  demand  of 
admittance  for  the  purpose  of  making 
the  arrest  and  refusal  of  the  occupant 
to  allow  him  to  enter,"  break  in  the 
doors  to  effect  the  arrest. 

In  Hubertson  v.  Cole  (1851)  1  Haw. 
44,  the  court  held  that  an  officer  may, 
without  ft  search  warrant,  after  de- 
mand for  entry  and  refusal,  break 
open  a  door  and  search  premises  for 
the  arrest  of  one  committing  a  breach 
of  the  peace  therein. 

In  United  States  ex  rel.  Flynn  v. 
Fuellhart  (1901)  106  Fed.  911,  where- 
in it  appeared  that  agents  of  the 
United  States  Secret  Service  entered 
without  violence  the  home  of  a  third 
person,  to  arrest  an  alleged  counter- 
feiter, the  court  held  that  the  officers 
did  not  exceed  tiieir  duty,  and  that  the 
entry  without  a  search  warrant  was 
not  illegal,  saying:  "It  is  a  mistake  to 
suppose  that  no  search  or  arrest  can 
be  made  without  a  warrant,"  since  the 
constitutional  provision  is  only  against 
"unreasonable  searches  and  seizures." 

In  Williams  v.  Spencer  (1810)  S 
Johns.  (N.  Y.)  352,  the  court  held  that 
no  action  would  lie  against  a  constable 
for  entering  the  plaintiffs  premises 
by  forcing  an  inner  door,  for  the  pur- 
pose of  arresting  him  under  a  warrant. 

In  Hawkins  v.  Lutton  (1897)  95 
Wia.  492,  60  Am.  St.  Rep.  131,  70  N.  W. 
483,  it  appeared  that  police  officers, 
while  standing  outside  the  house  of 
the  plaintiff,  heard  loud  and  boisterous 
quarreling  and  indecent  and  profane 
language.  On  orders  from  the  chief 
of  the  police,  who  was  present  at  the 
time,  they  entered  the  house  and  ar- 
rested without  a  warrant,  the  plaintiff 
and  other  inmates  of  the  place.  The 
court  held  that  the  officers  were  jus* 
tified  in  entering  the  house  and  arrest- 
ing those  found  therein  for  a  breach 
of  the  peace  committed  in  their  pres- 
ence. 

In  Burdett  v.  Colman  (1811)  14 
East,  163,  104  Eng.  Reprint.  563,  12 


Revised  Rep.  478,  the  court  charged 
the  jury  that  it  was  proper  and  jus- 
tifiable for  a  sergeant  at  arms  of  the 
House  of  Commons  to  effect  an  arrest 
under  a  warrant  issued  by  the  House, 
by  means  of  a  forcible  entry  of  the 
"messuage"  or  dwelling  of  the  plain- 
tiff, and  a  search  made  therein  for 
the  accused  party. 

Ill  Van  Tassel  v.  Trask  (1894)  27 
N.  S.  329,  it  appeared  that  a  police  of- 
ficer, having  a  warrant  for  the  commit- 
ment of  the  plaintiff,  went  to  the  lat- 
ter's  home,  and,  after  due  demand  for 
admittance  and  refusal,  entered  by 
breaking  a  panel  in  the  outer  door. 
The  court  held  that  he  was  justified  in 
so  doing,  saying:  "The  right  to  break 
open  the  outer  door  to  arrest  plaintiff 
is  not  confined  to  cases  of  felony,  but 
extends  to  misdemeanors,  breaches  of 
the  peace,  and  other  matters  of  gen- 
eral concern,  in  which  the  public  at 
large  have  an  interest,  and  to  which 
the  Queen  is  a  party.  In  such  cases, 
however,  the  party  breaking  must  have 
in  his  possession  a  legal  warrant,  one 
not  void  upon  its  face,  against  the  oc- 
cupant, 'and  must  first  signify  the 
cause  of  his  coming,  and  demand  ad- 
mission before  breaking  the  outer 
door." " 

In  Davis  v.  Russell  (1829)  5  Ring. 
354,  130  Eng.  Reprint,  1098,  2  Moore 
&  P.  590,  7  L.  J.  Mag.  Gas.  52,  80  Re- 
vised Rep.  637,  it  was  held  that,  on  rea- 
sonable cause  for  suspecting  one  of 
having  committed  a  felony,  a  con- 
stable was  justified  in  entering  the 
accused  person's  room  at  night  in  or- 
der to  arrest  her. 

In  Harvey  v.  Harvey  (1884)  L.  R.  26 
Ch.  Div.  (Eng.)  644,  33  Week.  Rep. 
76,  48  J.  P.  468,  an  action  against  a 
sheriff  for  failure  to  arrest  a  party 
against  whom  he  held  a  warrant  of 
arrest  for  a  contempt  of  court,  the 
sheriff  alleged  justification  in  that  the 
contempt  was  a  civil  proceeding,  and 
therefore  he  had  no  right  to  break 
down  the  doors  of  the  accused  person's 
home  and  make  a  search  therein  for 
the  purpose  of  arresting  him.  The 
court  held  that  contempt  of  court  was 
not  civil  in  its  nature,  and  the  sheriff 
could  break  open  the  outer  doors  of 
the  offender's  residence,  and  search 
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for  him  therein  for  the  purpose  of  ef- 
fecting the  arrest. 

In  Howard  v.  Gossett  (1842)  Car.  & 
M.  (Eng.)  380,  it  was  held  that  of- 
ficers of  the  House  of  Commons,  by 
Tirtae  of  a  warrant  for  arrest  for  con- 
tmpt.  had  the  right  to  enter  the  prem- 
ises of  the  accused  person,  and  make  a 
search  therein  in  order  to  apprehend 
him,  but  that  they  had  no  right  to  re- 
main on  the  premises  longer  than  the 
time  necessary  to  make  the  search  and 
arrest. 

In  Seyman  v.  Gresham  (1688)  Cro. 
Eliz.  pt  2,  p.  908,  78  Eng.  Reprint. 
1181»  F.  Hoore,  668,  72  Eng.  Reprint, 
828,  the  court  held  that  a  sheriff  may 
not  break  open  any  man's  house  to 
make  execution;  but  on  a  copias  utla- 
satom  "he  may  well  enter  a  man's 
lioase  to  apprehend  him ;  for  no  place 
floght  to  protect  him  against  the 
Qaeen;  and  he,  being  out  of  the  law, 
shall  not  have  the  protection  of  the 
Uw." 

In  Com.  V.  Krubeck  (1899)  8  Pa. 
Dist  R.  521,  there  is  dictum  to  the  ef- 
fect that  a  peace  officer  may  enter  any 
dwelling,  tent,  or  inclosure  for  the 
pnipose  of  arresting  without  warrant, 
one  committing  a  breach  of  the  peace 
vithin  tiie  bearing  of  the  officer,  and 
that  no  warrant  to  search  is  required. 

In  SUte  V.  Mills  (1908)  6  Penn. 
(Del)  497,  69  Atl.  841,  it  was  held 
that  a  police  officer  had  the  right,  and 
it  was  his  duty,  to  enter  a  house  for 
Uie  purpose  of  arresting  the  inmates, 
the  court  aajring:  "If  you  find  that 
the  officer  believed  on  reasonable 
groonda  that  there  was  a  fight  going 
on  in  this  house,  or  disorderly  conduct 
going  on  there,  or  any  criminal  of- 
fense,— that  he  saw  it,  or  heard 
screams  of  terror,  outcries,  or  other 
indications  of  its  existence  within  that 
hoDse,  then  he  had  the  right,  and  it 
vas  his  duty,  to  arrest  within  said 
hoQse  any  and  all  the  persons  involved 
in  snch  disorder  or  offense,  whom  he 
actaally  found  there  engaged  in  it  at 
the  time  he  came  up,  and  take  them 
before  the  proper  tribunal,  and,  as  we 
have  said,  without  a  warrant,"' 

In  Rex  V.  Smith  (1833)  6  Car.  &  P. 
(Eng.)  136,  it  was  held  that  a  police 
<^cer  had  the  right  to  enter  a  public 
hoQse  to  quell  a  disturbance  therein. 


In  Com.  V.  Tobin  (1871)  108  Mass. 
426,  11  Am.  Rep.  375,  it  was  held  that 
a  constable,  by  virtue  of  his  office,  had 
the  right,  without  warrant,  to  enter 
any  house,  the  door  of  which  was  un- 
fastened and  to  arrest  any  person  en- 
gaged in  an  affray  therein,  or  commit- 
ting a  felony,  or  a  breach  of  the  peace. 

In  State  v.  Brown  (1863)  5  Harr. 
(DeL)  605,  the  court  held  inferentially 
that  a  city  watchman  had  the  author- 
ity to  enter  the  house  of  a  third  per- 
BOn  without  a  warrant,  to  effect  Uie 
arrest  of  a  notorious  criminal  sup- 
posed to  be  hiding  therein. 

In  State  v.  Lafferty  (1854)  6  Harr. 
(Del.)  491,  the  court,  among  other 
things,  charged  the  jury  that  a  con- 
stable's action  in  entering  a  disorderly 
house  for  the  purpose  of  suppressing 
disorder  was  commendable. 

In  Handcock  v.  Baker  (1800)  2  Boa. 
&  P.  260,  126  Eng.  Reprint,  1270,  6  Re- 
vised Rep.  587,  wherein  It  appeared 
that  the  defendants,  being  private  per- 
sons, having  reason  to  believe  that  the 
plaintiff  was  killing  his  wife,  broke  in- 
to his  home  and  arrested  him.  The 
court  held  that  they  were  justifled  in 
so  doing;  that  a  private  person  may 
break  into  a  dwelling  and  arrest  one 
who  is  about  to  commit,  or  is  commit- 
ting, a  felony. 

2.  SBoreh  held  net  justified. 

In  McLennon  v.  Richardson  (1860) 
15  Gray  (Mass.)  74,  77  Am.  Dec.  363, 
it  was  held  that  the  authority  of  a 
constable  to  break  open  the  doors  and 
search  premises  for  the  purpose  of 
arrest,  without  a  warrant,  is  confined 
to  cases  where  treason  or  felony  has 
been  committed,  or  there  is  an  affray 
or  breach  of  the  peace  in  his  presence, 
and  therefore  the  action  of  a  constable 
in  forcing  an  entrance  into  a  shop  for 
the  purpose  of  arresting  the  occupant 
for  selling  spirituous  liquors  on  Sun- 
day was  unwarranted  and  unjustified. 

In  United  States  v.  Faw  (1808)  1 
Cranch,  C.  C.  487,  Fed.  Cas.  No.  16,079, 
the  court  refused  to  instruct  the  jury 
that  a  constable  has  no  right  to  break 
open  the  door  of  a  house  inhabited  by 
a  man,  to  arrest  him  on  a  warrant  for 
assault  and  battery. 

In  Devlin  v.  McAdoo  (1905)  49 
Misc.  57,  96  N.  Y.  Supp.  426,  reversed 
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on  other  grounds  in  (1906)  116  App. 
DiT.  224, 101  N.  Y.  Supp.  546,  the  court 
held  that  mere  suspicion  that  gam- 
bling was  being  carried  on  did  not  jus- 
tify a  forcible  breaking  into  a  club 
room  and  the  destruction  of  the  per- 
sonal property  found  therein. 

In  Com,  ex  rel.  Volpe  v.  County  Pris- 
on (1896)  5  Pa.  Dist.  R.  635.  it  was 
held  that  police  officers  had  no  author- 
ity or  right,  under  a  warrant  to  arrest 
for  a  misdemeanor,  to  break  open  the 
door  of  a  dwelling  house  at  a  late 
hour  of  the  night,  and  search  the 
premises. 

In  Bailey  v,  Ragatz  (1880)  50  Wis. 
554,  36  Am.  Rep.  862,  7  N.  W.  564,  it 
appeared  that  a  policeman,  on  being 
told  that  a  certain  lewd  woman  was 
in  the  plaintiflTs  house  with  a  young 
boy,  aroused  the  family  of  tiie  plaintiff 
at  a  late  hour  of  the  night,  and,  with- 
out warrant,  entered  and  searched 
the  premises.  The  court  held  that  the 
defendant  had  no  right  to  search  the 
dwelling  of  the  plaintiff  without  a 
warrant  or  reasonable  belief  that  a 
crime  was  being  committed,  saying: 
"We  do  not  think  that  the  law  gives 
either  an  implied  or  express  license  to 
a  policeman  to  demand  an  entrance, 
or  to  rater  into  the  house  of  a  respect- 
able citizen  at  night,  by  way  of  the 
kitchen  door,  after  the  family  have  re- 
tired, for  the  purpose  of  making  in- 
sulting inquiries  as  to  the  character 
of  the  house  or  its  inmates;  and  espe- 
cially when  such  policeman  has  no 
information,  either  by  hearsay  or  oth- 
'erwise,  that  the  character  of  the  house 
or  its  inmates  is  bad." 
;  In  Burdett  v.  Abbot  (1811)  14  East, 
1,  104  Eng.  Reprint,  501,  affirmed  in 
(1812)  4  Taunt.  410,  128  Eng.  Reprint, 
384,  which  is  affirmed  in  (1817)  6  Dow. 
165,  3  Eng.  Reprint,  1289,  the  court 
held  that  a  man's  home  may  be  brok- 
en into  and  searched  only  where  the 
King  is  a  party,  that  is,  in  order  to 
apprehend  a  criminal,  saying:  "The 
law,  considering  every  man's  house  as 
his  castle  for  his  protection  and  de- 
fense, privileges  it  from  being  broken 
into  for  the  purpose  of  executing  any 
process,  or  making  any  arrest,  except 
where  the  King  is  a  party.  That  ap- 
pears by  the  Year  Book,  13  Edw.  IV. 
9a  (a).   So  Lord  Coke,  in  Semayne's 
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Case  (1604)  5  Coke,  91b,  92a,  77  Eng. 
Reprint,  194,  11  Eng.  Rul.  Cas.  629, 
says  that,  where  the  King  is  a  party, 
the  writ  of  itself  is  a  non  onittaa 
propter  aliquam  Ubertatem,  tfaou^  it 
be  not  so  worded;  and  cites  the  same 
Year  Book  'that  for  felony,  or  sus- 
picion of  felony,  the  King's  officer  may 
break  the  house  to  apprehend  the  fel- 
on; and  that  for  two  reasons:  (1)  for 
the  commonwealth;  for  it  is  for  the 
commonwealth  to  apprehend  felons; 
(2)  in  every  felony  tiie  King  has  in- 
terest; and  where  the  King  has  inter- 
est, the  writ  is  non  omittas,  etc.;  and 
so  the  liberty  or  privilege  of  a  house 
doth  not  hold  against  the  King/  And 
there  is  much  more  to  the  like  pur- 
pose, to  show  that  oater  doors  can- 
not be  broken  open,  even  upon  the 
King's  writ,  except  it  be  for  a  crime; 
and  not  where  it  is  in  debt  or  trespass 
at  the  suit  of  a  party.  Lord  Coke  also 
appears  (4  Co.  Inst  176)  in  his  time 
to  have  considered  that  a  justice  of 
peace  could  not  make  a  warrant  upon 
a  bare  surmise,  even  of  a  crime,  to 
break  any  man's  house;  as,  to  search 
for  a  felon  or  for  stolen  goods,  with- 
out an  indictment  found.  There  is  no 
case  where  it  has  been  held  lawful  to 
break  open  the  door,  except  for  some 
crime,  and  upon  process  at  the  suit 
of  the  King  for  that  crime ;  for  the  law 
gives  the  privilege  of  defense  to  every 
man's  cattle,  except  against  the  King's 
process  for  crimes  against  the  King's 
peace.'' 

In  Ryan  v.  Donnelly  (1870)  71  Dl. 
100,  wherein  it  appeared  that  the  de- 
fendant had  made  an  unfounded 
charge  of  stealing  against  a  young 
girl,  and,  in  company  with  a  police 
(^cer,  entered  her  apartments  at  a 
late  hour  of  the  night  and  there  ar- 
rested her,  the  court  held  that  the 
search  in  the  night,  without  a  warrant, 
was  in  violation  of  law. 

In  American  Cent.  Ins.  Co.  v. 
Stearns  Lumber  Co.  (1911)  145  Ky. 
255,  36  L.R.A.(N.S.)  566,  140  S.  W. 
148.  Ann.  Cas.  191SB,  628,  it  appeared 
that  a  marshal  burned  a  building  in 
which,  at  the  time,  were  several  per- 
sons who  were  resisting  arrest.  The 
court  held  that  the  officer  had  exceed- 
ed his  authority  as  prescribed  by  the 
statutes,  which  read  as  follows:  'In 
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cxecutinir  a  writ  of  habeas  corpus  or 
tnj  criminal  or  penal  process  requfr- 
in;  an  actual  arrest,  the  sheriff  or 
other  officer  may  break  open  the  outer 
or  any  other  door  of  the  dwelllnfra  or 
other  house  of  the  defendant,  or  of 
any  other  person,  if  it  be  necessary  to 
enable  him  to  make  the  arrest.  To 
make  an  arrest,  an  officer  may  break 
open  the  door  of  a  house  in  which  the 
defendant  may  be,  after  having  de- 
manded admittance  and  explained  the 
purpose  for  which  admittance  is  de- 
aired." 

In  Smith  v.  Shirley  (1846)  3  C.  B. 
142,  136  Eng:.  Reprint.  68,  15  L.  J.  C. 
P.  N.  S.  230;  4  Bl.  Com.  289.  it  ap- 
peared that  the  defendant,  together 
with  a  police  officer,  having  suspicions 
that  a  certain  person  was  guilty  of 
a  felony,  went  to  the  home  of  a  third 
person  and  searched  the  same  for  the 
purpose  of  arresting  the  suspected 
person.  The  court  held  that  a  private 
indiTidnal,  even  on  the  strongest 
grounds  of  suspicion  of  felony,  has  no 
right  to  enter,  without  a  search  war- 
rant, the  dwelling  house  of  a  third  per- 
son, unless  he  has  reasonable  ground 
to  believe  the  guilty  part^  is  concealed 
there. 

IJ.  Sanvfc  for  purpose  of  civil  airreat. 

a.  Premtaea  of  party. 

The  rule  in  cases  of  civil  arrest  Is 
that  an  officer,  having  gained  entrance 
to  the  premises  of  the  person  to  be 
arrested,  peaceably  by  the  outer  door, 
may,  after  demand  for  admission  and 
refusal,  break  in  an  inner  door  without 
a  search  warrant,  for  the  purpose  of 
searching  for  and  apprehending  the 
occupant;  but  the  outer  door  may  not 
be  forced  open  by  virtue  of  a  power  to 
arrest,  under  civil  process.  Hawkins 
v.  Com.  (1854)  14  B.  Mon.  (Ky.)  895. 
61  Aid.  Dec.  147;  Stedman  v.  Crane 
(1846)  11  Met.  (Mass.)  295;  Hubbard 
T.Mace  (1819)  17  Johns.  (N.Y.)  127; 
State  V.  Hooker  (1845)  17  Vt.  658; 
Hooker  v.  Smith  (1847)  19  Vt  151.  47 
Am.  Dec.  679;  Smith  v.  Butler  (1724) 
Comb.  326.  90  Eng.  Reprint,  507 ;  Wat- 
prhoQSe  v.  Saltmarsh  (1724)  Hobart, 
263,  80  Eng.  Reprint,  409;  Rex  v. 
Bacttouse  (1772)  Lofft,  61,  98  Eng. 
Reprint,  533;  Lee  v.  Gansel  (1774) 


Cowp.  pt  1,  p.  1,  Lofft,  874,  98  Eng. 

Reprint,  935,  700;  Cook's  Case  (1792) 
Cro.  Car.  537,  79  Eng.  Reprint,  1068 ; 
Ratcliffe  v.  Burton  (1802)  3  Bos.  &  P. 
228.  127  Eng.  Reprint.  123,  6  Revised 
Rep.  771;  Lloyd  v.  Sandilands  (1818) 
8  Taunt.  250.  129  Eng.  Reprint,  379; 
Whalley  v.  Williamson  (1885)  7  Car. 
ft  P.  (Eng.)  294;  Kerbey  v.  Denby 
(1836)  1  Mees.  ft  W.  386, 150  Eng.  Re- 
print, 463,  2  Gale,  31, 1  Tyrw.  ft  G.  688, 
5  L.  J.  Exch.  N.  S.  162. 

Thus,  in  Lee  v.  Gansel  (1774)  Cowp. 
pt.  i.  p.  1,  98  Eng.  Reprint,  935,  the 
court  held  that  an  inner  door  could 
be  broken  open  and  a  search  made  of 
the  defendant's  apartments  in  order 
to  arrest  him,  under  a  civil  process, 
but  that  this  could  be  done  only  where 
the  outer  door  had  not  been  forced, 
for,  under  civil  process,  a  man's  out- 
er door  cannot  be  broken  open  in  or- 
der to  enter  his  dwelling  for  the  pur- 
pose of  arresting  him. 

Where,  in  arresting  under  civil  proc- 
ess, a  sheriff  found  the  outer  door  of 
the  defendant's  house  open,  it  was  held 
that  the  officer  was  justified  in  enter- 
ing and  breaking  down  an  inner  door 
for  the  purpose  of  arrest,  under  the 
process ;  although  he  would  not  be  jus- 
tified in  forcing  an  entrance  by  break- 
ing the  outer  door.  Hubbard  v.  Mace 
.(1819)  17  Johns.  (N.  Y.)  127. 

In  Stedman  v.  Crane  (1846)  11  Met. 
(Mass.)  295,  it  appeared  that  a  sher- 
iff, under  civil  process  for  the  arrest 
of  a  party,  went  to  his  home,  a  build- 
ing occupied  by  two  families,  and  gain- 
ing entrance  peaceably  to  the  interior 
of  the  building,  broke  down  the  door  of 
the  plaintiff's  apartments.  The  court 
charged  the  jury  as  follows:  "If  the 
house  was  so  constructed  as  to  be  cap- 
able of  being  used  as  a  double  house, 
or  a  distinct  residence  for  two  sep- 
arate families,  each  family  having  an 
outer  door,  and  if  the  same  .was  in  fact 
actually  thus  used,  then  an  entry  in- 
to" the  other  tenant's  "room,  through 
his  outer  door,  though  peaceably,'*  and 

'  with  his  assent,  "would  not  authorize 
the  breaking  open  of  a  door  connect- 
ing the  rooms  of  the  two  different  ten- 
ants, but  kept  closed  as  to  actual  use 
and  occupation  by  the  parties;  and 

'  that,  if  such  was  the  state  of  things, 
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the  defendant  was  a  trespasser  in  en- 
tering the  room  of  the  plaintiff.  But  if 
the  door  through  which  the  defendant 
entered  the  plaintifTs  room  was  a  door 
of  common  use  and  passage  by  the  two 
families'  passing  from  time  to  time,  at 
the  pleasure  of  the  different  residents, 
either  to  go  out  of  the  house  through 
the  outer  door,  .  .  .  or  as  a  pas* 
sageway  to  the  interior  part  of  the 
house,  then  the  door  was  not  such  a 
one  as  would  be  privileged  as  an  outer 
door,  and  the  offlicer,  being  peaceably 
in  the  room  .  .  .  adjacent  to  the 
plaintiff's  room,  after  due  notice  of 
the  purpose  of  his  entry  and  refusal  to 
admit  him,  would  be  justified  in  open- 
ing the  plaintiff's  room,  and  making 
the  arrest."  Hereupon  the  jury  found 
a  verdict  for  the  defendant  sheriff. 

In  Hooker  v.  Smith  (1847)  19  Vt 
161,  47  Am.  Dec.  679,  it  was  held  that 
a  sheriff  was  not  justified,  in  effecting 
an  arrest  under  civil  process,  in  forc- 
ing an  entry  into  the  plaintiff's 
dwelling  by  breaking  down  an  outer 
door. 

In  State  v.  Hooker  (1845)  17  Vt. 
668,  it  appeared  that  a  sheriff  and 
another,  for  the  purpose  of  effecting  a 
civil  arrest  under  execution,  went  to 
the  home  of  the  defendant,  and,  after 
demand  for  entrance  and  refusal, 
broke  down  the  outer  door  and  entered 
the  house  for  the  purpose  of  searching 
for  and  arresting  the  accused.  While 
attempting  to  apprehend  the  defend- 
ant, the  sheriff  was  struck  with  a 
club,  and  the  accused  was  subdued 
only  after  a  severe  resistance  on  his 
part  On  an  indictment  for  assault, 
the  court  held  that  the  defendant  was 
justified  in  meeting  force  with  force 
to  defend  himself  from  an  illegal  ar- 
rest, as  the  sheriff,  by  virtue  of  civil 
process,  had  no  authority  to  enter  for- 
cibly the  defendant's  home  by  break- 
ing the  outer  door. 

In  Rex  V.  Backhouse  (1772)  Lofft. 
61,  98  Eng.  Reprint,  633,  wherein  it 
appeared  that  an  officer,  in  order  to 
obtain  entrance  to  a  debtor's  home  for 
the  purpose  of  arresting  him  under 
civil  process,  by  means  of  a  subterfuge 
induced  the  occupant  of  the  house  to 
open  the  door  and  let  him  in.  After 
being  admitted,  he  told  the  true  pur- 
pose of  his  visit,  and  was  immediately 


put  to  rout  by  the  defendant,  who 
nourished  a  pistol.  It  was  held  that 
the  officer's  entrance  on  the  premises 
was  legal,  and  therefore  that  the  de- 
fendant was  guilty  of  an  assault. 

In  Eerbey  v.  Denby  (1836)  1  Mees. 
&  W.  336,  160  Eng.  Reprint,  463,  2 
Gale,  31, 1  Tyrw.  &  G.  688,  5  L.  J.  Exch. 
N.  S.  162,  an  action  in  trespass  against 
a  sheriff  and  those  assisting  him  for 
breaking  open  the  outer  door  of  the 
plaintiff's  dwelling,  and  entering  for 
the  purpose  of  arresting  him  by  virtue 
of  a  civil  warrant  of  arrest,  the  court 
held  that  the  breaking  of  the  outer 
door  was  unwarranted  under  pow^r  of 
a  civil  process. 

In  Lloyd  v.  Sandilands  (1818)  8 
Taunt.  250,  129  Eng.  Reprint,  379,  it 
was  held  that,  in  the  execution  of  a 
civil  warrant  of  arrest,  a  sheriff  could 
breeic  an  inner  door  or  a  window  and 
enter  and  search  for  his  party,  pro- 
vided the  outer  door  was  open;  but 
that  under  civil  process  the  outer 
door  could  not  be  forced. 

In  Waterhouse  v.  Saltmarsh  (1724) 
Hobart,  263,  80  Eng.  Reprint,  409,  it 
appeared  that  a  sheriff  and  his  party, 
having  gained  entrance  to  the  home 
of  the  plaintiff  by  an  open  outer  door, 
went  to  the  chambers  where  he  and  bia 
wife  were  sleeping,  and,  without  de- 
mand for  admission,  broke  down  the 
door  for  the  purpose  of  arresting  the 
plaintiff  under  a  civil  warrant.  The 
court  held  that  the  officers  were  liable 
for  abuse  of  their  authority,  and  for 
the  unnecessary  outrage  and  terror  of 
the  arrest,  caused  by  not  demanding 
an  admission  before  forcing  an  en- 
trance to  the  room. 

In  Ratcliffe  v.  Burton  (1802)  3  Boa. 
&  P.  223,  127  Eng.  Reprint,  123,  6 
Revised  Rep.  771,  the  court  said  that, 
under  civil  process  for  the  arrest  of 
a  person,  a  sheriff  or  other  officer  is 
justified  in  breaking  open  an  inner 
door  only  after  due  demand  for  ad- 
mission, and  refusal  or  noncompliance; 
and  in  no  case  may  an  entrance  be 
forced  through  an  outer  door  under 
civil  process,  except  where  the  parly 
to  be  apprehended  is  hiding  on  the 
premises  of  another. 

In  Smith  v.  Butler  (1724)  Comb.  826, 
90  Eng.  Reprint,  507,  it  was  held  that, 
where  officers  making  an  arrest  under 

Digitized  by  GooqIc 


ANNO^-SEABCH  OF  DWELUNG  TO  MAKE  ABREST. 


273 


dvil  process  find  an  outer  door  open, 
Qiey  may  open  by  force  an  inner  door 
to  effect  the  arrest. 

Id  Cook's  Case  (1792)  Cro.  Car.  637, 
79  Eng.  Beprint,  1063,  wherein  it  ap- 
peared that  a  sheriff,  while  attempt- 
ing to  break  into  the  house  of  the  de- 
fsndant  for  the  purpose  of  arresting 
Urn  under  civil  process,  was  shot  and 
kQled  by  the  defendant,  the  court  held 
that  the  accused  was  guilty  of  man- 
slaughter only,  as  the  officer  had  no 
light  to  break  into  the  home  of  the 
defendant  by  virtue  of  a  civil  warrant 
of  arrest. 

In  Whalley  v.  Williamson  (18S6)  7 
Car.  ft  P.  (Eng.)  294,  the  court  held 
tiiat  tiie  forcible  entiy  of  police  of- 
ficers into  the  dwelling  house  of  the 
plaintiff  for  the  purpose  of  arresting 
him  by  virtue  of  civil  process  was  un- 
warranted and  a  trespass. 

In  Hawkins  v.  Com.  (1854)  14  B. 
Hon.  (Ky.)  898,  61  Am.  Dec.  147,  it 
vas  said  obiter  that  an  officer,  under 
aottiorisation  of  civil  process,  attempt- 
ing to  arrest  an  individual,  cannot 
break  open  the  outer  door  of  his 
dwelling,  without  first  requesting  the 
door  to  be  opened  and  stating  bis  pur- 
pose. 

In  Cordon  v.  Clifford  (1854)  28  N. 
H.  402,  it  appeared  that  a  party  sub- 
ject to  arrest  under  a  civil  process 
repaired  to  the  home  of  a  relative  to 
escape  &e  arrest,  and  that  the  defend- 
ant police  officers,  .  in  this  action 
brought  against  ttiem  in  trespass, 
learning  of  her  whereabouts,  went  to 
the  house  where  the  plaintiff  was  stay- 
ing, and,  after  demanding  admittance 
and  being  refused,  broke  open  the  out- 
er door  and  entered  to  arrest  the  plain- 
tiff. The  court  held  that  while,  under 
civil  process  against  the  occupant  of 
a  house  or  his  family,  officers  of  the 
law  may  not  break  In  the  outer  door 
to  search  therein  for  the  party  against 
whom  the  process  was  issued,  this 
prohibitfon  does  not  extend  to  a  stran- 
ger whose  ordinary  residence  is  else- 
where. 

So,  in  Oystead  v.  Shed  (1816)  13 
Blase.  520,  7  Am.  Dec.  172,  the  court 
held  that  an  officer,  in  attempting  to 
make  an  arrest  under  a  civil  process, 
S  A.L.B^18. 


has  no  right  to  force  the  doors  or  win- 
dows in  the  execution  of  process 
against  the  occupier  or  any  of  his 
family,  including  permanent  board- 
ers; but  that  the  house  cannot  be  made 
the  sanctuary  of  strangers,  saying: 
"So  that  if  a  stranger  whose  ordinary 
residence  is  elsewhere,  upon  a  pursuit, 
take  refuge  in  the  house  of  another, 
the  house  is  not  his  castle;  and  the 
officer  may  break  open  the  doors  or 
windows  in  order  to  execute  his  proc- 
ess; and  if  one,  upon  escape  after  ar- 
rest, fiee  into  his  own  house,  it  shall 
not  protect  him." 

In  Johnson  v.  Leigh  (1815)  6  Taunt. 
246,  128  Eng.  Reprint,  1029,  1  Marsh. 
666,  16  Revised  Rep.  614,  the  court 
held  that  a  sheriff,  acting  under  civil 
warrant  for  the  arrest  of  a  party,  may 
not  enter  and  search  the  dwelling 
house  of  a  stranger  against  his  will, 
on  the  mere  suspicion  that  the  party 
wanted  under  the  warrant  is  hiding 
therein.  There  must  be  reasonable 
cause  to  believe  that  the  party  la  on 
the  premises. 

Where  a  sheriff  went  to  the  home  of 
a  third  person  to  arrest  a  debtor  un- 
der a  civil  warrant,  having  reason  to 
suspect  that  the  party  was  there,  the 
court  held  that  he  was  not  justified  in 
so  doing,  having  failed  to  find  the 
debtor  therein.  Morrish  t.  Murrey 
(1844)  IS  Mees.  &  W.  62,  153  Eng. 
Beprint,  22,  2  Dowl.  &  L.  199, 18  L.  J. 
Exch.  N.  S.  261. 

In  Park  v.  Evans  (1646)  Hobart,  62, 
80  Eng.  Reprint,  211,  the  court  held 
that  the  defendants,  under  sheriffs, 
were  justly  fined  for  breaking  into  the 
home  of  a  third  person  for  the  pur- 
pose of  arresting  one  under  a  civil 
process  of  arrest.  But  the  court  ap- 
parently decided  the  case  on  the  the- 
ory that  tiie  officers  had  abused  their 
power,  for  it  appeared  that  on  knock- 
ing at  the  door  of  the  plaintiff's  home 
his  wife  partly  opened  the  door,  where- 
upon the  officers  drew  their  swords 
and,  knocking  her  down,  entered  the 
house  and  caused  much  damage  in  the 
course  of  their  search. 

III.  Search  for  purpose  of  rearreat  of 
escaped  prisoner. 

Where  a  prisoner  under  civil  or 
criminal  arrest  escapes  from  the  cus- 
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tody  of  the  officer  or  person  making 
the  arrest,  such  officer  or  person  may, 
on  fresh  pursuit,  make  a  search  with- 
out a  warrant,  of  any  premises  in 
which  he  has  reasonable  ground  to  be- 
lieve the  prisoner  is  hiding,  and  for 
that  purpose  may,  after  due  demand 
for  admission  and  refusal,  force  an 
entry  to  the  building  or  premises  to 
be  searched.  Cahill  t.  People  (1883) 
106  111.  621;  Com.  v.  McGahey  (1858) 
11  Gray  (Mass.)  194;  Allen  v.  Martin 
(1833)  10  Wend.  (N.  Y.)  300,  25  Am. 
Dec.  564;  Harft  v.  McDonald  (1879)  1 
City  Ct.  Rep.  (N.  Y.)  181;  McCaslin 
V.  McCord  (1906)  116  Tenn.  690,  94 
S.  W.  79,  8  Ann.  Cas.  245;  Anonymous 
(1702)  7  Mod.  8,  87  Eng.  Reprint, 
1060;  Anonymous  (1774)  Lofft,  390, 
98  Eng.  Reprint,  709;  Aga  Kurboolie 
Mahomed  v.  Reg.  (1843)  4  Moore,  P. 
C.  C.  239,  13  Eng.  Reprint,  293;  San- 
don  V.  Jervis  (1858)  4  Jur.  N.  S. 
(Eng.)  737,  27  L.  J.  Q.  B.  N.  S.  279, 
affirmed  in  (1858)  5  Jur.  N.  S.  860, 
El.  BI.  &  El.  935.  120  Eng.  Reprint, 
758.  28  L.  J.  Exch.  N.  S.  166,  7  Week, 
Rep.  290. 

Thus,  in  Cahill  v.  People  (1883) 
106  111.  621,  it  appeared  that  a  person 
was  arrested  by  a  police  officer,  but 
escaped  and  ran  into  his  own  home, 
where  he  locked  the  doors  and  refused 
to  open  them  on  demand  by  the  officer. 
The  court  held  that  the  officer  might,  if 
necessary,  break  down  doors  to  re- 
arrest him. 

In  Com.  V.  McGahey  (1858)  11  Gray 
(Mass.)  194,  the  court  held  that  on 
the  escape  of  a  person  under  arrest 
a  police  officer  is  warranted,  on  fresh 
pursuit,  in  breaking  open  the  doors 
and  searching  for  him  on  premises 
wherein  he  has  cause  to  believe  the 
escaped  prisoner  is  hiding,  after  de- 
mand and  refusal  of  admittance. 

In  Harft  v.  McDonald  (1879)  1  City 
Ct  Rep.  (N.  Y.)  181,  it  was  held  that 
a  police  officer  was  justified  in  forcing 
an  entrance  to  a  house  in  which  an 
escaped  prisoner,  recently  arrested  by 
him,  had  taken  refuge. 

In  McCaslin  v.  McCord  (1906)  116 
Tenn.  690,  94  S.  W.  79,  8  Ann.  Cas.  245, 
it  appeared  that  a  prisoner  confined  in 
a  jail  on  a  charge  of  felony  escaped. 
In  the  course  of  several  weeks  the 


sheriff  of  the  county  where  he  was 
originally  arrested  and  confined  broke 
into  the  home  of  a  third  person  in 
another  county,  without  a  warrant  of 
arrest  or  search,  in  the  belief  that  the 
felon  was  concealed  therein.  The 
court  held  that  as  the  sheriff  was  with- 
out  his  jurisdiction  he  must  be  consid- 
ered as  a  private  person,  and  as  such 
his  power  was  defined  by  a  statute, 
which  read,  in  part,  as  follows:  '^f  a 
person  arrested  escape  or  be  rescued, 
the  person  from  whose  custody  he 
escaped  or  was  rescued  may  immedi- 
ately  pursue  and  retake  him,  at  any 
time  and  in  any  place  within  the 
state."  Section  7006.  To  retake  the 
party  escaping  or  rescued,  the  per- 
son pursuing  may,  after  notice  of  his 
intention  and  refusal  of  admittance, 
break  open  any  outer  or  inner  door  or 
window  of  a  dwelling  house."  Section 
7007.  Therefore,  as  the  person  he  was 
seeking  was  never  in  his  custody,  and 
the  pursuit  was  not  made  immediately 
after  escape,  the  officer  had  no  right 
to  break  Into  the  h«ne  of  a  stranger 
without  a  warrant 

In  Aga  Kurboolie  Mahomed  v.  Reg. 
(1843)  4  Moore,  P.  C.  C.  239,  13  Eng. 
Reprint,  293,  it  appeared  that  a  sheriff, 
having  a  civil  warrant  for  the  arrest 
of  the  plaintiff,  went  to  his  home  and 
peaceably  entered  by  the  front  door, 
which  was  open;  but,  after  gaining 
entrance  in  this  manner,  was  forcibly 
ejected  from  the  house.  He  subse- 
quently returned  with  help,  and, 
breaking  down  the  outer  door,  entered 
to  make  the  arrest  The  court  held 
that  he  was  justified  in  so  doing;  that 
while  a  man's  house  is  his  castle  as 
against  a  breaking  for  the  purpose  of 
arrest  under  civil  process,  yet  by  the 
act  of  expelling  the  officer  from  the 
house  he  in  fact  committed  an  escape, 
and  the  officer  was  justified  in  the 
breaking  and  entry  of  the  premises. 

In  Anonymous  (1774)  Lofft,  390,  98 
Eng.  Reprint,  709,  the  court  said:  'If 
a  bailiff  hath  made  a  legal  arrest  in  a 
street  and  the  prisoner  escapes,  bailiff 
may  justify,  on  a  fresh  pursuit,  break- 
ing open  the  house  to  retake  the  pris- 
oner." 

In  Allen  v.  Martin  (1833)  10  Wend. 
(N.  Y.)  300,  25  Am.  Dec.  564,  the  court 
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held  thAt,  having  made  an  arrest  and 
his  prisoner  havin?  escaped,  a  con- 
iteble  hftd  the  right  to  break  open  the 
outer  door  of  the  prisoner's  dwelling. 
After  demand  and  refusal,  and  seanh 
therein  for  the  pnrpose  of  apprehend- 
ing him. 

In  Anonymous  (1702)  7  Mod.  8,  87 
big.  Reprint,  1060,  it  was  held  that 
"if  a  window  be  open,  and  a  bailiff 
pat  in  his  hand  and  touch  one  for 
whom  he  has  a  warrant,  he  is  thereby 
Ma  prisoner,  and  may  break  open  the 
door  to  come  at  him,"  on  the  theory 
that  the  refaaal  of  the  prisoner  to 


come  with  the  officer  after  the  arrest 
was  made  constituted  an  escape." 

So,  in  Sandon  v.  Jerris  (1858)  4  Jur. 
N.  S.  (Eng.)  737,  27  L.  J.  Q.  B.  N.  S. 
279,  affirmed  in  (1858)  6  Jur.  N.  S.  860, 
El.  Bl.  &  EI.  935, 120  Eng.  Reprint,  758, 
28  L.  J.  Exch.  N.  S.  156,  7  Week.  Rep. 
290,  wherein  it  appeared  that  a  sheriff 
with  a  warrant  for  the  arrest  of  the 
plaintiff  put  his  hand  through  an  open 
casement  and  touched  him,  and  pro- 
claimed him  under  arrest,  it  was  held 
that  the  officer  was  then  justified  in 
breaking  in  the  outer  door  to  take  out 
hia  prisoner.  W.  J.  K. 


HELEN  GARLAND 

V. 

FURST  STORE,  Appt 
JTmv  /eraey  Court  o/  Errort  and  Appeals— Mag  S,  1010* 


{—  N.  J,       lp7  Atl.  38.) 

N^rif^ence  —  unsafe  premises  —  fall  —  res  ipsa  loquitur. 

1.  A  mere  fall  of  a  person  on  the  premises  of  another,  without  any  evi- 
dence to  show  how  the  fall  was  occasioned,  raises  no  prfisumption  of  ne£rll- 
gence  on  the  part  of  the  owner;  and  the  doctrine  of  res  Ipsa  loquitur, 
which  is  only  applicable  when  the  thing  shown  speaks  of  the  negligence 
of  the  defendant,  not  merely  of  the  happening  of  the  accident,  does  not 
apply. 

{See  note  on  this  qyssUon  hBgvaning  on  page  282.] 


Evidence  —  burden  of  proof  —  notice. 

2.  Where  liability  is  made  to  depend 
at  all  upon  notice  to  a  party,  the  ad- 
versary party  must  establish  the  notice 
before  the  ot^er  is  eidled  upon  to  con- 
test it. 

[See  20  R.  C.  L.  358.] 
l^ew  —  effect  to  support  verdict. 

3.  Whether  a  jury  is  ordered  by  the 
court  to  inspect  or  examine  premises  as 
an  aid  in  ascertaining  the  truth  of  any 
matter  in  dispute  between  the  parties 
to  an  action,  under  Evidence  Act,  §  30, 

Headnotea  by  Walkeb,  Ch. 


or  to  view  any  place  to  enable  the  Jury 
better  to  understand  the  evidence  given 
in  the  cause  under  Jury  Act,  §§  31-36, 
the  judgment  rendered  by  the  jury 
should  nevertheless  be  reversed,  if 
legally  unsupportable  in  and  by  the 
record  under  review,  as  the  questions 
presented  to  an  appellate  court  should 
be  decided  upon  what  appears  In  the 
record  brought  up  from  the  court  be- 
low, .notwithstanding  a  view  was  had 
by  the  jury  which  tried  the  cause. 
[See  2  R.  a  L.  136.] 


(Minturn  and  Black,  JJ.,  dissent) 


Appeal  hy  defendant  from  a  judgment  of  the  Supreme  Court  affirming 
a  judgment  of  the  Hudson  Circuit  Court  (Cutler,  J.)  denying  motions  to 
nonsuit  and  direct  a  verdict  for  defendant,  in  an  action  brought  to  recover 
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damages  for  personal  injuries  alleged  to  have  been  caused  by  defendant's 

negligence.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Runyon  &  Autenrieth  and 
Walter  L.  McDermott*  for  appellant: 

There  is  no  proof  whatever  that  the 
floor  was  slippery,  and  there  is  no  proof 
of  any  act  or  omission  of  defendant  in 
connection  with  the  alleged,  condition 
of  slipperiness. 

Schnatterer  v.  Bamberger.  81  N.  J. 
L.  558,  34  L.R.A.(N.S.)  1077,  79  Atl. 
1077,  Ann.  Cas.  1912D,  139,  1  N.  C.  C. 
A.  669;  Kipp  v.  F.  W.  Woolworth  &  Co. 
150  App.  Div.  283,  134  N.  Y.  Supp.  646; 
Spickernagle  v.  Woolworth,  236  Pa.  496, 
84  AU.  909,  Ann.  Cas.  1914A,  132; 
William  Laurie  Co.  v.  McCuUough,  174 
Ind.  477,  90  N.  E,  1014,  92  N.  E.  337, 
Ann.  Cas.  1913A,  49;  Crocheron  v. 
North  Shore  Staten  Island  Ferry  Co.  56 
N.  Y.  656. 

Defendant  had  no  notice  of  the  al- 
leged slippery  condition. 

Schnatterer  v.  Bamberger,  81  N.  J. 
L.  558,  34  LJl.A.(N.S.)  1077,  79  Atl. 
324,  Ann.  Cas.  1912D,  139,  1  N.  C.  C. 
A.  669;  McDermott  v.  Sallaway,  198 
Mass.  617,  21  L.R.A.(N.S.)  456,  85  N. 
E.  422;  Larkin  v.  O'NeiU.  119  N.  Y. 
221,  23  N.  E.  563;- Reeves  v.  Fourteenth 
Street  Store,  110  App,  Div.  735,  96  N. 
Y.  Supp.  448;  Toland  v.  Paine  Furni- 
ture Co.  175  Mass.  476,  66  N.  E.  608. 
7  Am.  Neg.  Rep.  260. 

The  fact  that  a  jury  has  viewed  the 
scene,  of  an  accident  is  no  reason  for 
refusing  to  order  a  nonsuit  or  direct  a 
verdict,  or  for  refusing  to  review  the 
judgment. 

Tully  V.  Fitchburg  R.  Co.  134  Mass. 
499. 

If  the  reasoning  of  the  supreme 
court's  opinion  is  correct,  no  trial  court 
has  the  right  to  nonsuit  or  direct  a  ver- 
dict in  a  case  where  the  jury  have  been 
permitted  to  take  a  view. 

De  Gray  v.  New  York  &  N.  J.  Teleph. 
Co.  68  N.  J.  L.  454,  63  Atl.  200;  38  Cyc. 
1840-1842;  Wright  t.  Carpenter,  49 
Cal.  607. 

The  unknown  element  of  proof  intro- 
duced by  the  taking  of  a  view  does  not 
differ  from  any  other  unknown  element 
of  proof  introduced  by  the  presentation 
of  "real  evidence"  upon  the  trial. 

Grant  v.  State,  50  N.  J.  L.  490,  14 
Atl.  600,  8  Am.  Crim.  Rep.  297;  Thay- 
er, Ev.  pp.  713  et  seq. ;  Brown  v.  Foster, 
113  Mass.  136,  18  Am.  Dec.  463;  Davis 
v.  Jenney,  1  Met.  221;  Seavems  v. 
Lischinski,  181  lU.  358,  64  N.  E.  1043; 
29  Cyc.  831,  note  65. 


Views  are  an  ancient  and  a  useful  in- 
cident of  legal  procedure,  and  they 
should  not  be  discouraged. 

Gentry  v.  McMinnis,  3  Dana,  382;  1 
Moore,  Facts,  §  159. 

Messrs.  Doherty  &  Kinkead  and 
Richard  Doherty  for  respondent. 

Walker,  Ch.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  at  law  for  al- 
leged negligence  resulting  in  per- 
sonal injuries.  It  was  tried  b^ore 
Judge  Cutler  and  a  jury  in  the 
Hudson  circuit  court,  and  upon  the 
trial,  on  motion  of  the  appellant, 
the  jury  were  permitted  to '  view 
the  scene  of  the  accident.  Motions 
to  nonsuit  and  to  direct  a  verdict 
were  denied,  the  jury  rendered  & 
verdict  for  the  plaintiff,  and  upon 
appeal  to  the  supreme  court  the 
judgment  was  affirmed.  From  the 
judgment  entered  upon  that  affirm- 
ance an  appeal  has  been  taken  to 
this  court. 

The  complaint  alleges  that  the 
defendant,  in  conducting  a  depart- 
ment store,  maintained  a  slippery 
tiled  floor  in  the  basement,  which 
from  its  nature  and  from  the  negli- 
gent manner  of  its  construction  was 
dangerous  to  persons  ^n^king  upon 
it,  and  that  it  was  negligently  per- 
mitted to  become  slippery.  It  ap- 
pears that  the  plaintiff,  on  May  20, 
1916,  went  to  the  store  of  the  de- 
fendant, and  into  the  shoe  depart- 
ment in  the  basement.  The  floor, 
according  to  the  plaintiff's  testi- 
mony, was  tile  or  marble,  and  in 
front  of  the  benches  where  the  shoes 
were  sold  were  strips  or  runners  of 
carpet.  The  plaintiff  made  a  pur- 
chase, and  then  proceeded  to  walk 
across  the  floor  to  the  stamp  desk, 
and,  using  her  own  words:  "I  just 
walked  along  from  where  I  got  the 
package  to  the  stamp  desk,  and  as 
I  got  to  the  side,  to  go  to  hand  my 
slip,  my  two  feet  was  taken,  and  I 
had  slipped  down  on  my  left  hip." 

The  plaintiff  testified  that  at  the 
spot  where  she  fell  t^e  floor  was 
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dean.  She  said :  "I  noticed  that  it 
was  clean ;  .  .  .  nice  and  clean." 

The  plaintiff  was  accompanied  at 
the  time  by  her  daughter.  Just 
what  caused  the  plaintiff  to  fall  does 
not  appear  from  the  testimony ;  and 
it  appears  that  no  foreign  sub- 
stance, such  as  oil  or  grease,  was  on 
the  floor  when  and  where  she  fell. 
It  did  appear  that  the  floor  was  such 
as  may  be  found  in  bank  buildings ; 
it  was  made  of  solid  concrete  in 
1912,  and  was  smooth  and  in  good 
order;  that  it  had  been  traversed  by 
thousands  every  week  in  the  four 
years  since  its  construction ;  and 
that  no  one  had  ever  been  known  to 
slip  on  it  before.  It  is  true  that 
plaintiff's  daughter  said  the  base- 
ment floor  was  very  slippery,  and 
that  anybody  could  slide  along  it  at 
the  time  her  mother  fell,  not  that  it 
was  more  slippery  where  she  fell. 
Floors  are  either  smooth  or  rough, 
and  smooth  floors  are  not  neces- 
sarily slippery  ones. 

The  grounds  of  appeal  are  the  re- 
fusal to  nonsuit,  the  refusal  to  di- 
rect  a  verdict,  and  the  affirmance  of 
these  refusals  in  the  supreme  court. 

To  sustain  the  judgment  in  this 
case  counsel  for  the  plaintiff  re- 
spondent urges  that  the  proof  be- 
fore the  jury  made  the  defendant 
prima  facie  liable  under  the  doc- 
trine of  Phillips  V.  Library  Go.  65 
N.  J.  L.  S07,  27  Atl.  478,  and 
Schnatterer  v.  Bamberger,  81  N.  J. 
L.  558,  34  L.R.A.(N.S.)  1077,  79 
Atl.  324,  Ann.  Gas.  1912D,  139,  1 
N.  C.  G.  A.  669.  In  Phillips  v. 
Library  Co.  it  was  held  that  the 
owner  or  occupier  of  lands,  who  by 
mvitation,  express  or  implied,  in- 
duces persons  to  come  upon  prem^ 
nes,  is  under  a  duty  to  exercise 
ordinary  care  to  render  them  rea- 
sonably safe  for  such  purpose,  or  at 
least  to  abstain  from  any  act  that 
will  make  the  entry  upon  or  the  use 
of  the  premises  dangerous.  Now, 
it  will  be  noted  that  the  premises  in 
question  in  this  case,  upon  which 
tile  plaintiff  was  invited  to  enter 
and  where  the  accident  happened, 
were  the  floor  of  the  basement  of  de- 
fendant's department  store.  It  was 
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made  of  solid  concrete  composition, 
such  as  are  the  floors  of  bank  build- 
ings, and  it  does  not  appear'that  the 
plaintiff  slipped  upon  any  foreign 
substance  in  the  fall  which  she  sus- 
tained, and  which  injured  her.  The 
floor  was  undoubtedly  smooth,  but, 
apparently,  was  not  slippery,  as  it 
had  been  traversed  by  thousands  of 
people  every  week  the  four  years 
since  its  construction^  and  no  one 
had  ever  been  known  to  slip  there 
before.  It  would  thus  appear  that 
the  premises  were  reasonably  safe 
for  the  entry  thereon  of  persons  re- 
sorting to  the  store,  and  it  is  not 
shown  that  the  defendant  was 
guilty  of  any  act  which  would  make 
them  dangerous.  In  fact,  there  is 
no  contention  to  that  effect. 

In  Schnatterer  v.  Bamberger  the 
plaintiff,  in  going  down  steps  lead- 
ing to  the  basement  of  defendant's 
store,  caught  the  heel  of  her  shoe  in 
a  brass  nosing  (originally  attached 
to  the  edge  of  the  wooden  step  to 
prevent  its  wear) ,  which  was  loose, 
causing  her  to  trip  and  fall,  and  it 
was  held  that  the  evidence  failed  to 
show  the  storekeeper  had  not  used 
reasonable  care  in  keeping  the  stair- 
way safe  for  use,  for  the  reason  that 
it  had  not  appeared  that  the  defect 
had  been  brpught  to  the  notice  of 
the  storekeeper,  or  had  existed  for 
such  a  length  of  time  as  to  charge 
him  with  notice  of  its  existence,  and 
that  in  the  absence  of  proof  of  one 
of  those  conditions  a  prima  facie 
case  of  negligence  was  not  estab- 
lished. For  aught  that  appears  in 
the  case  at  bar,  the  defendant  had 
no  notice  of  ttie  alleged  slippery 
condition  of  the  basement  floor. 

The  supreme  court  in  its  opinion 
in  this  case  remarked  that  tlie  in- 
quiry was  whether  there  was  any 
evidence  of  the  existence  of  an  un- 
usually slippery  condition;  the  no- 
tice thereof  to  the  owner,  if  it  exist- 
ed, not  being  a  contested  point. 
This  would  appear  to  indicate  that, 
in  the  opinion  of  the  supreme  court, 
notice  to  the  defendant  might  be 
presumed,  as  it  produced  no  evi- 
J  dence  denying  that  it  had  received 
notice.   So  far  as  this  observation 
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purports  to  state  a  principle  of  law, 
it  is  erroneous.  It  is  directly  con- 
trary to  the  ruling  in  Schnatterer  v. 
Bamberger.  There  it  was  held  that 
in  the  absence  of  proof  that  the  de- 
fect had  been  brought  to  the  notice 
of  the  storekeeper,  or  had  existed 
for  such  a  length  of  time  as  to 
charge  him  with  notice,  a  prima 
facie  case  of  negligence  was  not 
made  out.  The  rule  is  that,  where 
liability  is  made  to  depend  at  all 
upon  notice  to  the  defendant,  the 

Brldeaee-  plalutiff    mUfit  68- 

bBvd«B  of  tablish    the  notice 

prooc^oHo*.  tj^g  defend- 

ant is  called  upon  to  contest  it;  in 
other  words,  it  is  not  to  be  pre- 
sumed. 

It  is  not  perceived  that  there  is 
any  difference  in  the  law  of  negli- 
gence between  a  person  slipping  on 
a  stairway  or  on  a  floor;  and  in 
Schnatterer  v.  Bamberger  Co.  su- 
pra, 81  N.  J.  L.  at  page  561,  this 
court,  referring  to  the  earlier  case 
of  De  Mateo  v.  Perano,  80  N.  J.  L. 
437.  78  Atl.  162,  observed  that  evi- 
dence of  the  previous  knowledge  of 
the  landlord  of  the  defective  condi- 
tion of  a  roof  leader  was  deemed  an 
element  essential  to  carry  the  case 
to  the  jury,  and  this  was  laid  hold  of 
as  a  reason  for  deciding  that  notice 
of  the  defective  step  in  the  Bam- 
berger store  was  requisite  to  be 
brought  home  to  the  defendant  in 
order  to  create  liability. 

Nor  does  rea  ipsa  loquitur  apply. 
People  frequently  sustain  falls  when 
and  where  others  do  not.  In  Payn- 
ter  v.  Bridgeton  &  M.  Traction  Co. 
67  N.  J.  L.  619,  52  Atl.  367,  12  Am. 
Neg.  Rep.  533,  it  was  held  that  a 
mere  fall  from  a  street  car,  without 
any  evidence  to  show  how  the  fall 
was  occasioned,  raises  no  presump- 
tion of  negligence  on  the  part  of  the 
operators  of  the  car,  and  that  the 
doctrine  of  res  ipsa  loquitur  was 
applicable  only  when  the  thing 
shown  speaks  of  the  negligence  of 
the  defendant,  not  merely  of  the 
happening  of  the  accident.  In 
Kingsley  v.  Delaware,  L.  &  W.  R. 
Co.  81  N.  J.  L.  536,  at  page  541,  35 
L.R.A.(N.S.)  338,  80  Atl.  327,  Mr. 


Justice  Mintum,  speaking  for  this 
court,  remarked  that  out  of  a  car 
flUed  with  passengers  none  had  been 
produced  to  testi^  to  the  inherent 
or  obvious  danger  incident  to  alight- 
ing therefrom,  or  that  any  other  ac- 
cident took  place  at  that  time,  or  at 
any  other  period,  in  the  attempt  to 
use  the  step  and  platform,  and  that 
the  argument  of  negligence  by  the 
defendant  in  that  case  must  pro- 
ceed upon  ad  hominem  lines,  and 
not  upon  notice  to  the  defendant 
from  the  happening  of  a  previous 
accident,  or  from  the  clear  obvious- 
ness of  danger  incident  to  the  main- 
tenance of  a  dangerous  condition, 
and  it  was  held  in  the  case  that  the 
mere  happening  of  an  accident, 
without  some  proof  of  facts  from 
which  a  violation  of  a  duty  to  the 
plaintiff  by  the  defendant  may  be 
legitimately  inferred,  as  a  rule,  will 
not  constitute  negligence.  Now,  in 
the  case  at  bar,  assuming  that  the 
floor  was  smooth,  or  even  slippery, 
it  is  obvious  that  it  was  not  so 
smooth  or  slippery  as,  for  that  rea- 
son, to  cause  falls,  for.  if  it  were, 
there  would  have  been  others  be- 
sides that  of  the  plaintiff,  both  at 
and  before  the  time  of  her  accident. 

The  mere  fact  that  Mrs.  Garland 
fell  on  the  floor  of  the  Furst  store, 
without    any  evi- 
dence to  show  how  sssirss^- 

the  fall  was  occa- 
aioned.  raises  no 
presumption  of  negligence  on  the 
part  of  the  owner,  and  the  doctrine 
of  res  ipsa  loquitur,  which  is  only 
applicable  when  the  thing  shown 
speaks  of  the  negligence  of  the  de- 
fendant, not  merely  of  the  happen- 
ing of  the  accident,  does  not  apply. 
As  the  majority  of  this  court  aaid  in 
Cronecker  v.  Hall,  —  N.  J.  — ,  105 
AU.  213,  at  page  214,  that  there  was 
no  testimony  worthy  of  the  desig- 
nation, from  which  it  could  be  in- 
ferred that  what  the  defendant's 
agent  did  was  done  in  the  scope  of 
his  master's  business,  so  Iwre  it  can 
as  pertinently  be  remarked  that 
there  is  no  testimony  worthy  of  the 
name,  which  shows  that  the  defend- 
ant was  negligent.  In  our  opinion 
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a  nonsuit,  and,  f  ailinsr  that,  a  di- 
rection of  a  verdict  for  the  defend-' 
ant,  should  have  been  ordeied  at  the 
trial. 

But  the  defendant  respondent 
contends  that,  as  there  was  a  jury 
of  view,  the  observations  of  thai 
jiuymen  are  evidence  in  the  case, 
an^  as  a  court  of  appeal  cannot 
know  what  they  saw,  the  verdict  of 
the  jury  may  not  be  set  aside.  The 
supreme  coiurt  in  its  opinion  stated 
that  it  was  argued  for  appellant, 
and  with  much  force,  that  the  floor 
was  of  standard  material,  in  gener- 
al .use  for  the  purpose,  and  that 
there  was  no  evidence  of  any  lack  of 
ordinary  care  in  using  and  main- 
taining it;  but  the  difficulty  about 
adopting  that  line  of  reasoning  was 
that  the  jury  went  to  examine  the 
floor,  at  Uie  instance  of  the  defend- 
ant's counsel,  who  asserted  that  it 
was  in  the  same  condition  at  the 
time  of  trial  as  it  was  in  when  plain- 
tiff sustained  her  injury;  that  the 
jury  came  back  and  returned  a  ver- 
dict for  the  plaintiff;  that  what 
they  saw  or  felt,  or  both,  did  not 
appear  in  the  printed  ease,  and  the 
court  could  not  tell  but  that  their 
observation  disclosed  a  condition 
which,  if  referred  back  to  the  time 
of  the  accident,  was  persuasive  of 
negligence  on  the  defendant's  part. 

This  was  in  effect  a  ruling  that 
what  tiie  jury  saw  amounted  to 
mute  evidence  tending  to  establish 
defendant's  negligence,  and  for  that 
reason,  in  addition  to  the  other  one 
given,  namely,  that  there  was  evi- 
dence of  an  unusually  slippery 
floor,  stated  arguendo,  the  judgment 
was  affirmed,  apparently  upon  the 
theory  that,  because  the  extent  to 
which  the  view  afforded  evidence 
could  not  be  known,  the  verdict 
could  not  be  overridden,  even  if  the 
proofs  to  be  found  in  the  record 
were  not,  in  and  of  themselves,  suf- 
ficient to  sustain  the  jury's  finding. 
This  we  deem  to  be  error.  In  our 
opinion,  for  reasons  to  be  presently 
stated,  a  judgment  should  be  re- 
versed, if  legally  unsupportable  in 
and  by  the  record  under  review. 
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^  notwithstanding  a  view  of  the 
.,  premises  by  the  jury. 
V  The  respondent  urges  that  the 
'  view  by  the  jury  was  had  under  § 
SO  of  the  Evidence  Act.  Gomp.  Stat. 
.  p.  2229.  It  is  true  that  §  30  pro- 
vides that,  in  case  it  shall  appear 
that  an  inspection  or  examination 
of  any  premises  would  aid  in  ascer- 
taining the  truth  of  any  matter  in 
dispute  between  the  parties  to  an 
action,  it  shall  be  lawful  for  tiie 
court  to  order  an  inspection  or  ex- 
amination of  the  premises  by  the 
jury,  or  the  opposite  party  or  par- 
ties, or  such  persons  as  shall  be 
named  as  witnesses,  which  inspec- 
tion or  examination  may  be  ordered 
either  before  or  during  the  progress 
of  the  trial.  This  is  not  the  Jury  of 
View  Statute,  strictly  so-called. 
That  is  to  be  found  in  the  Jury  Act. 
Comp.  Stat.  p.  2976,  §§  31-35. 

The  inspection  or  examination  by 
the  jury  under  §  30  of  the  Evidence 
Act  is  not  accompanied  with  show- 
ers, as  is  the  case  under  §  31  of  the 
Jury  Act.  That  act  in  §  35  provides 
that  the  court  may,  at  any  time  aft- 
er the  jury  is  drawn,  order  that  the 
jury  shall  view  any  place,  if  in  the 
judgment  of  the  court  such  view  is 
necessary  to  enable  the  jury  better 
to  understand  the  evidence  given  in 
the  cause,  and  such  view  shall  there- 
upon be  had,  in  such  manner  as  the 
court  shall  direct.  The  motion  in 
this  case  was  for  the  appointment 
of  a  jury  of  view,  rather  than  one 
of  inspection  or  examination,  assum- 
ing there  is  any  substantial  dif- 
ference between  them.  Counsel  for 
the  defendant  appellant  moved  for 
permission  to  have  the  jury  go  and 
look  at  the  floor,  and  the  trial  judge 
ruled  that  he  would  allow  the  jury 
to  go  under  the^care  of  an  officer  to 
view  the  premises,  and  that  each 
side  might  select  a  man — a  shower, 
of  course,  although  that  was  not 
stated.  Obviously,  if  the  court 
ordered  an  inspection  or  examina- 
tion by  a  party  or  witness  under  the 
Evidence  Act,  either  could  give  tes- 
timony before  the  jury  as  to  what 
they  saw;  but  if  the  jury  made  the 
inspection  or  examination,  what 
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they  saw  might  aid  in  ascertaining 
the  truth.  That  would  be  no  more 
than  enabling  the  jury  better  to 
understand  the  evidence  by  a  view 
under  the  Jury  Act.  It  is  quite  im- 
possible to  believe  that  the  legisla- 
ture intended  to  place  upon  the  stat- 
ute books  two  schemes  with  refer- 
ence to  views  by  juries,  one  in 
which  what  they  saw  should  be  sub- 
stantive evidence,  and  the  other  not. 

In  the  view  we  take  of  this  ques- 
tion, it  is  unnecessary  to  decide  to 
what  extent  an  inspection  or  exam- 
ination of  premises  under  §  30  of 
the  Evidence  Act,  or  view  of  the 
premises  under  §§  31-35  of  the  Jury 
Act,  may  or 'may  not  be  evidential, 
for  in  no  event  could  either  be  con- 
clusive, and  thus  prevent  the  court 
from  controlling  the  issue  as  matter 
of  law. 

The  defendant  appellant  cites 
two  cases  in  this  state  on  the  ques- 
tion of  view :  Gaunt  v.  State,  50  N. 
J.  L.  490,  14  Atl.  600,  8  Am.  Crim. 
Rep.  297,  and  De  Gray  v.  New  York 
&  N.  J.  Teleph.  Co.  68  N.  J.  L.  455, 
53  Atl.  200.  Gaunt  v.  State  is,  if 
anything,  against  his  position.  It 
was  there  held  that  upon  the  trial 
of  an  indictment  for  fornication, 
where  the  bastard  and  the  putative 
father  were  viewed  by  the  jury,  the 
jury  might  consider  whether  there 
was  a  resemblance  or  not  between 
them,  and  that  in  such  cases  the 
proper  instrument  of  proof  is  in- 
spection by  the  jury,  and  not  the 
testimony  of  witnesses ;  that  is,  re- 
semblance between  the  child  and  the 
putative  father.  But  this  case  is 
not  an  authority  to  the  effect  that  a 
judgment  may  not  be  reversed,  be- 
cause there  has  been  a  view  by  the 
jury.  Mr.  Justice  Garrison,  who 
wrote  the' opinion,  concludes  with 
the  assertion  that  the  child  was  in 
court  during  the  trial,  and  the  at- 
tention of  ttie  jury  was  directed  to 
it,  that  the  defendant  was  a  wit- 
ness, and  that  in  those  circum- 
stances it  was  not  error  for  the 
court  to  refuse  to  charge  the  jury 
that  they  must  nof  consider  the 
question  of  resemblance  at  all,  and 
that,  if  they  did  consider  it,  it  must 


be  from  the  testimony  from  the 
mouths  of  witnesses,  and  not  from 
their  own  view.  Thus  it  appears 
that  the  only  question  decided  was 
that  it  was  not  error  for  the  trial 
judge  to  refuse  to  charge  that  the 
jury  must  not  consider  the  question 
of  resemblance,  and,  if  they  did,  it 
must  be  from  the  testimony  of  wit- 
nesses, and  not  from  their  own 
view.  The  case,  therefore,  is  not  an 
authority  on  the  precise  question 
under  discussion  in  the  case  at  bar. 

Nor  is  De  Gray  v.  New  York  &  N. 
J.  Teleph.  Co.  That  was  a  trial  of 
an  appeal  from  an  award  of  com- 
missioners who  assessed  land  in 
condemnation  proceedings.  The 
trial  judge  charged,  among  other 
things,  that  the  jury  might  adopt 
the  opinions  of  witnesses  so  far  as 
reasonable,  and  had  the  right  to 
take  into  consideration  Hheir  own 
experience  as  to  whether  certain 
structures  were  detrimental  to  the 
market  value  of  abutting  property, 
and  if,  in  their  experience,  they 
were,  the  jury  would  make  the  com- 
pensation accordingly,  and  if  they 
were  not,  and  the  jury  were  not  in- 
clined to  adopt  the  views  that  had 
been  expressed  to  the  contrary, 
their  award  would  be  proportionally 
less.  This  was  held  to  be  error  for 
several  reasons,  among  which  was 
that,  to  avail  a  party  of  a  fact 
known  to  a  juror,  he  must  be  sworn 
and  examined  as  any  other  witness, 
so  that  his  evidence,  like  that  of  &ny 
other  witness,  may  be  first  scruti- 
nized ad  to  its  competence  and  bear- 
ing upon  the  issue,  and  for  the  fur- 
ther reason  that  the  court  and  par- 
ties may  know  upon  what  evidence 
the  verdict  was  rendered.  Under 
this  charge  the  jurors  were  permit- 
ted to  arrive  at  a  verdict  ui>on  their 
personal  knowledge  or  experience, 
and  to  be,  in  effect,  witnesses  be- 
fore their  cojurors.  This  does  not 
touch  the  question  of  the  evidential 
effect  of  an  inspection  or  view  of 
given  premises,  or  whether  or  not, 
in  a  case  where  an  inspection  or 
view  is  had,  the  verdict  may  not  be 
set  aside  as  against  the  weight  of 
the  evidence,  or  because  there  was 
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no  legal  evidence  given  on  the  trial 
which  vp'ould  support  it. 

The  question  being  an  open  one  in 
this  state,  we  are  at  liberty  to 
adopt  that  principle  which  we  think 
loore  consonant  with  reason  and 
better  calculated  to  serve  the  ends 
of  justice.  In  Seavema  v.  Lischin- 
ski,  181  ni.  358,  54  N.  E.  1043,  Chief 
Justice  Cartwright  observed  that  it 
had  never  been  held  in  Illinois  that 
a  joiy  might  return  a  verdict  upon 
their  own  knowledge,  unsupported 
by  other  evidence,  whether  such 
knowledge  was  acquired  in  or  out  of 
court,  hy  a  view  or  otherwise,  and 
a  verdict  based  exclusively  on 
knowledge  so  acquired  would  be  set 
aside  for  want  of  substantial  evi- 
dence to  support  it;  that  a  verdict, 
unsupported  by  sworn  testimony 
apon  disputed  facts,  has  alwajrs 
been  successfully  challenged,  wheth- 
er there  was  a  view  or  not,  and  if  a 
jtuy  had  disregarded  such  evidence, 
or  there  was  none  which  a  reason- 
able person  might  believe  and  act 
upon,  the  verdict  should  be  set  aside ; 
that  in  the  very  nature  of  things  it 
is  ordinarily  impossible  to  put  in 
the  bin  of  exceptions  persons, 
places,  or  things  exhibited  to  a 
juiy;  that  the  sense  in  which  a  bill 
of  exceptions  is  understood  is  that 
the  bill  contains  all  the  evidence,  if 
it  contains  that  which  was  present- 
ed at  the  trial,  although  objects,  per- 
sons, or  scenes,  of  which  the  jury 
may  have  had  a  view,  are  not  con- 
tained in  it;  that  cases  where  a 
view  has  been  permitted,  which  the 
jary  might  consider  in  arriving  at 
their  verdict,  either  as  evidence  or 
to  oiable  them  to  construe  and  ap- 
ply the  testimony,  stand  on  a  some- 
what different  footing  than  where 
there  has  been  no  such  view,  and  a 
verdict  cannot  be  based  alone  upon 
seeing  a  rope,  or  a  building,  or  the 
evidence  of  the  senses. 

In  the  case  of  People  v.  Thorn, 
156  N.  Y.  286,  42  L.R.A.  368,  50  N. 
E.  947,  a  criminal  case,  the  New 
York  court  of  appeals  observed  that 
if  the  view  were  a  part  of  the  trial, 
or  was  the  taking  of  testimony  upon 
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the  trial,  it  may  be  that  the  view 
could  not  take  place  in  the  absence 
of  the  defendant ;  but  they  were  not 
prepared  to  concede  that  the  view 
was  a  part  of  the  trial,  or  was  the 
taking  of  evidence.  The  trial  could 
not  take  place  in  the  absence  of  the 
judge,  jury,  and  defendant,  and  yet 
the  provision  of  the  Code  did  not 
require  the  judge  to  attend  upon 
the  jury  during  the  time  it  was  in- 
specting the  premises;  that  it  was 
doubtless  true  that  jurors  might 
draw  inferences  from  the  objects 
which  came  under  their  vision; 
that  if  viewing  the  locality  during 
the  trial  were  the  taking  of  testi- 
mony, why  was  not  the  seeing  of 
the  locality  before  the  trial  the  tak- 
ing of  testimony?  that  if  seeing 
were  the  taking  of  evidence,  it 
would  follow  in  every  case  that  a 
juror  who  had  seen,  and  was  famil- 
iar with,  the  locality,  would  be  in- 
competent to  sit  as  a  juror,  for  he 
would  have  taken  testimony  in  the 
absence  of  the  accused,  with  whom 
he  had  never  been  confronted. 

In  that  case  the  view  was  had 
under  a  provision  in  the  New  York 
Code  of  Criminal  Procedure,  which, 
however,  contains  no  peculiar  fea- 
ture distinguishing  the  view  in 
those  cases  from  one  had  in  a  civil 
cause.  The  case  is  a  particularly 
strong  one  against  the  theory  that 
a  view  by  a  jury  constitutes  the  tak- 
ing of  evidence,  because  in  that,  a 
murder  case,  the  defendant  and  his 
counsel  were  absent.  It  is  true  that 
defendant's  counsel  requested  the 
view  and  waived  the  right  of  the 
defendant  and  himself  to  be  pres- 
ent; but,  after  conviction  of  murder 
in  tJie  first  degree,  it  was  contended 
on  behalf  of  the  defendant  that  the 
inspection  was  part  of  the  trial  and 
the  taking  of  evidence,  which  could 
only  be  done  in  the  presence  of  the 
defendant  in  a  capital  case,  and 
that  his  waiver  was  void.  It  was 
held  otherwise,  on  the  ground  that 
the  view  was  not  a  part  of  the  trial, 
and  was  not  the  taking  of  testi- 
mony. 

It  should  be  noted  that  the  in- 
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epection  or  examination  under  §  30 
of  our  Evidence  Act  is  to  be  ordered 
when  it  shall  appear  that  such  a 
proceeding  would  aid  in  ascertain- 
ing the  truth  of  any  matter  in  dis- 
pute between  the  parties  to  an 
action,  not  that  it  should  be  con- 
clusive of  anything  or  even  evidence 
in  and  of  itself;  and  the  same  is  to 
be  remarked  of  a  view  under  §§ 
31-35  of  the  Jury  Act  where,  by  § 
35,  it  is  provided  that  the  court  may 
order  that  the  jury  shall  view  any 
place,  if  such  view  is  necessary  to 


enable  the  jury  better  to  understand 
the  evidence  given  in  the  cause. 

In  our  opinion  the  question  pre- 
sented to  a  court  of 
review   should  be  SS]J^5«[?t. 
decided  upon  what 
appears  in  the  record  brooght  up  to 
the  appellate   tribunal,  notwith- 
standing that  a  view  was  bad  by  the 
jury. 

The  judgment  of  the  Supreme 
Court  must  be  reversed,  to  the  end 
tluit  a  venire  de  novo  may  Issue. 

Uintnm  and  Black,  JJ.,  dissent. 


y^OTAnON. 
AppUcabHity  oi  ret  q>M  loqnitiir  to  fall  of  penoii* 


I.  Introductory,  282. 
II.  General  mle,  282. 
in.  Application  of  rule,  288. 

J.  IntrodHetary* 

This  note  is  confined  to  cases  where- 
in the  mere  fact  of  a  fall,  without 
evidence  of  an  apparent  defect  or  ob- 
struction which  would  cause  it  to  hap- 
pen, is  presented  as  a  reason  for  the 
application  of  the  doctrinb  res  ipsa 
loquitur. 

The  following  classes  of  cases  are 
not  within  the  scope  of  this  note: 
Falls  into  air  shafts,  elevator  shafts, 
trapdoors,  and  other  openings  in  build- 
ings, falls  into  holes  or  excavations, 
falls  caused  by  the  giving  way  of  scaf- 
folds or  planking,  or  the  caving  in  of 
sidewalks,  gratings,  or  manholes,  falls 
caused  by  snow,  ice,  or  other  obstruc- 
tion in  the  highway,  and  falls  in  get- 
ting on  and  off  street  cars  and  rail- 
road trains. 

//.  General  rule. 

It  is  held  in  the  few  cases  in  which 
this  point  has  been  decided  that  the 
doctrine  of  res  ipsa  loquitur  does  not 
apply  to  the  fall  of  a  person,  in  the  ab- 
sence of  any  apparent  cause  therefor 
within  the  exclusive  control  and  man- 
agement of  the  owner  of  the  premises 
where  the  fall  occurred,  which  would 
show  negligence  on  the  part  of  the 
latter.  Pinney  v.  Hall  (1892)  156 
Mass.  225,  30  N.  E.  1016;  Hatha- 
away  v.  Chandler  &  Co.  (1918)  229 


^Blass.  92, 118  N.  E.  278;  Boyd' v.  Unit- 
ed States  Mortg.  &  T.  Co.  (1904) 
94  App.  Div.  413,  88  N.  Y.  Supp.  289; 
Belsky  v.  Fourteenth  Street  Store 
(1910)  121  N.  Y.  Supp.  321;  Kosen- 
Steinsitz  v.  Wanamaker  (1915)  164  N. 
T.  Supp.  262;  Brace  v.  Kirby  (1910) 
48  Pa.  Super.  Gt.  889;  Spickemagle  v. 
Woolworth  (1912)  236  Pa.  496,  84  Atl. 
909,  Ann.  Gas.  1914A,  182.  And  see 
the  reported  case  (Gablamd  v.  FUSST 
Store,  ante,  276). 

"The  case  is  the  naked  case  of  a  per- 
son tumbling  downstairs,  and,  anleaa 
it  can  be  said  that  res  ipsa  loquitur, 
the  judge  was  right  in  his  ruling. 
What  is  meant  by  res  ipsa  loqaitar  is 
that  the  jury  are  warranted  in  flndiiv, 
from  their  knowledge  as  men  of  the 
world,  that  such  accidents  usually  do 
not  happen  except  through  the  defend- 
ant's fault,  and  therefore  in  inferring 
that  this  one  happened  through  the  de- 
fendants fault,  unless  otherwise 
plained.  .  .  - .  But  that  depends  on 
the  kind  of  accident.  With  regard  to 
this  kind,  we  are  of  opinion  that  a  jury 
would  not  be  warranted  in  laying 
down  such  a  premise,  or  in  drawing 
such  an  inference."  Pinney  v.  Hall 
(1892)  156  Mass.  225, 30  N.  E.  1016. 

"That  a  woman,  dressed  and  shod  in 
the  customary  manner  of  females  in 
these  modern  days,  should  suffer  a  fall 
while  descending  a  stairway,  is  un- 
fortunately not  such  a  fare  occurrence 
that  in  and  of  itself  it  should  raise 
any  presumption  of  negligence  on  tiie 
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part  of  the  proprietor  of  the  stairway. 
In  other  words,  there  is  no  room  in  this 
case  for  the  application  of  the  doc- 
trine res  ipsa  loquitur."  Brace  v.  Eir- 
b7  (1910)  43  Pa.  Super.  Ct  389. 

III.  Application  of  rule. 
In  Pinney  v.  Hall  (Uass.)  supra,  it 
appeared  that  the  plaintiff  fell  down- 
■tiirs  in  the  defendant's  o£Bce  building 
as  she  was  reaching  for  the  stair  rail 
to  guide  her  down.  There  was  no  evi- 
dence that  the  stairs  were  of  unusual 
coastmetion,  or  that  the  plaintiff  was 
not  fuUy  aware  of  the  fact  that  she 
had  reached  the  stairs.  It  was  held 
that  res  ipsa  loquitur  did  not  apply, 
and  that  a  verdict  for  the  defendant 
should  be  afihmed. 

In  Hathaw^  ▼.  Chandler  &  Go. 
(1918)  229  Mass.  92, 118  N.  E.  273,  it 
appeared  that  the  plaintiff  tripped 
over  a  strip  of  matting  on  the  floor  of 
the  defendant's  store.  The  store  was 
veil  lighted,  and  there  was  no  evi- 
dence that  the  matting  was  worn,  de- 
fective, or  curled  up  at  the  time  the 
plaintiff  fell.  It  was  held  that  the 
fall  of  itself  was  not  evidence  of  neg- 
ligence and  that,  as  there  was  no  other 
eridence  of  negligence  on  the  part  of 
the  defendant,  a  directed  verdict  for 
the  defendant  should  not  be  set  aside. 

Id  Boyd  v.  United  States  Mortg.  & 
T.  Co.  (1904)  94  App.  Div.  413,  88  N. 
T.  Supp.  289,  it  appeared  that  the 
plaintiff,  while  inspecting  an  unfin- 
ished apartment  building,  in  company 
with  and  acting  under  the  direction  of 
an  agent  of  the  defendant,  walked  into 
I  dark  room,  and  fell.  It  was  not  ap- 
parent how  far  the  plaintiff  fell,  or 
what  caused  her  to  fall,  whether  the 
floor  of  the  room  was  uncompleted,  or 
whether  she  stepped  into  an  open  ele- 
vator shaft,  or  fell  down  a  flight  of 
staira.  It  was  held  that  the  doctrine 
of  res  ipsa  loquitur  did  not  apply,  as 
she  might  have  fallen  for  some  cause 
with  which  the  defendants  had  noth- 
ing to  do.  It  was  held  that  the  com- 


plaint should  have  been  dismissed  for 
failure  to  show  a  cause  of  action. 

In  Belsky  v.  Fourteenth  Street  Store 
(1910)  121  N.  Y.  Supp.  321,  it  was  held 
that  the  mere  fact  that  the  plaintiff 
fell  downstairs  in  the  defendant's 
store  would  not,  as  a  matter  of  law, 
impute  negligence  to  the  defendant, 
in  the  absence  of  evidence  that  there 
was  something  faulty  or  dangerous  in 
the  condition  of  the  stairway. 

In  Rosen-Steinsitz  v.  Wanaznaker 
(1915)  154  N.  Y.  Supp.  262,  it  ap- 
peared that  the  plaintiff  stepped  on  a 
rubber  mat  which  lay  unfastened  on 
a  marble  floor.  The  mat  slipped  and 
she  fell.  It  was  held  that  there  was  no 
proof  of  any  negligence  on  the  part  of 
the  defendant,  and  the  judgment  was 
reversed. 

In  Brace  v.  Kirby  (1910)  48  Pa. 
Super.  Ct.  389,  it  appeared  that  the 
plaintiff  fell  downstairs  in  the  defend- 
ant's department  store.  It  was  held 
.  that  the  doctrine  of  res  ipsa  loquitur 
did  not  apply  to  such  a  case. 

In  Spickemagle  v.  Woolworth 
(1912)  236  Pa.  496.  84  Atl.  909,.  Ann. 
Cas.  1914A,  182,  it  appeared  that  the 
plaintiff  slipped  and  fell  on  tike  floor 
of  the  defendant's  store,  and  it  was 
claimed  that  the  fall  was  caused  by 
reason  of  the  floor  having  been  oiled, 
and  negligently  allowed  to  remain  in 
an  unsafe  condition.  On  the  trial  of 
the  case,  a  compulsory  nonsuit  was 
granted  on  the  ground  that  no  negli- 
gence on  the  part  of  the  defendant  had 
been  proved.  It  was  held  that  the 
mere  fact  that  the  plaintiff  was  in- 
jured by  falling  while  lawfully  on  the 
premises  of  the  defendant  did  not 
raise  a  presumption  of  negligence  on 
the  part  of  the  latter,  and  that  as  the 
plaintiff  had  failed  to  show  that  the 
floor  was  negligently  or  improperly 
oiled,  and  in  fact  had  not  shown  any 
specific  act  of  negligence  on  the  part 
of  the  defendant  the  nonsuit  was  prop- 
erly granted.  B.  F.  D. 
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J.  R.  REYNOLDS,  Admr.,  etc.,  of  James  Seism,  Deceased, 

V. 

LLOYD  COTTON  MILLS.  Appt 

Worth  Carolina  Supreme  Court  — May  14,  1910. 

(—  N.  C.  — ,  99  S.  E.  240.) 

DomicU  —  sending  furniture  to  other  county. 

1.  Sending  one's  household  furniture  into  the  county  in  which  he  in- 
tends to  establish  his  residence  is  not  sufficient  to  establish  his  domidl 
there. 

ISee  note  on  this  question  beginning  on  page  296.] 


Definition  —  domiciL 

2.  Domicil  is  the  residence  of  a  per- 
son at  a  particular  place  with  the  inten- 
tion to  remain  there  permanently  or  for 
an  indefinite  lengl^  of  time  or  until 
some  unexpected  event  shall  occur  to 
induce  him  to  leave  the  same. 

[See  9  R.  C.  L.  638.] 
Domicil  —  what  necessary. 

8.  In  order  to  constitute  a  domicil 
by  choice,  residence  and  intent  to  re- 
main at  l^e  place  for  an  indefinite  time 
must  concur. 

[See  9  R.  C.  L.  538,  539.] 

—  what  necessary  to  effect  change. 

4.  Before  there  can  be  a  change  of 
domicil  there  must  be  not  only  an  in- 
tent to  acquire  another  home,  but  that 
intention  must  be  fully  executed  by 
actual  residence  at  the  new  place  with 
the  purpose  of  remaining  there,  and 
not  returning  to  the  former  domicil. 

[See  9  R.  C.  L.  542,  653.] 

Executor  and  administrator  —  juris- 
diction —  death  while  going  from 
one  domicil  to  another. 

5.  In  case  one  is  accidentally  killed 
while  traveling  from  a  domicil  which 
he  has  abandoned  to  another  which  he 
intends  to  establish  in  another  county, 
his  domicil  for  the  purpose  of  adminis- 
tration upon  his  estate  remains  at  the 
place  which  he  had  left. 

[See  9  R.  G.  L.  553;  11  R.  C.  L.  69.] 

Domicil  —  continuance  —  preemp- 
tion. 

6.  A  domicil  once  acquired  is  pre- 
sumed to  continue  until  it  is  shown  to 
have  changed. 

[See  9  R.  C.  L.  538,  539.] 

—  acquisition  of  new  domicil.  * 

7.  Before  one  domicil  is  lost  another 
must  be  acquired. 

[See  9  R.  C.  L.  658.] 


Executor  and  administrator  —  |n«- 
sumption  of  jurisdiction, 

8.  Jurisdiction  is  presumed  where 
the  conlsrary  does  not  appear  <m  the 

record. 

[See  2  R.  C.  L.  222.] 

—procedure  to  recall  letters. 

9.  Where  the  record  of  appointment 
of  an  administrator  recites  that  dece- 
dent was  late  of  a  certain  county  other 
than  that  where  the  petition  for  admin- 
istration is  filed,  lack  of  jurisdiction  la 
shown, — and  a  direct  proceeding  to  re- 
call the  letters  is  the  proper  procedure. 

[See  H  R.  C.  L.  84.] 
—  right  to  attack  appointment. 

10.  One  sought  to  be  made  liable  for 
the  negligent  death  of  another  may  at- 
tack the  authority  of  the  court  by 
which  the  administrator  was  appointed, 
for  lack  of  jurisdiction,  because  dece- 
dent was  not  domociled  within  the 
county. 

[See  11  R.  G.  L.  59.] 
Judgment  —  void  —  right  to  attack, 

11.  Any  person  interested  or  aifected 
by  a  void  judgment  may  attack  it  col- 
laterally, in  a  proper  case,  or  in  a  direct 
proceeding  to  have  it  stricken  from  the 
record  as  a  nullity. 

[See  15  R.  C.  L.  840.] 

Limitation  of  actions  —  admitting  par- 
ty after  period  has  run. 

12.  One  taking  letters  of  adminis- 
tration in  the  proper  county  upon  the 
estate  of  one  killed  by  negligence  can- 
not be  admitted  as  a  party  to  an  action 
brought  for  the  negligent  killing,  un- 
der letters  of  administration  taken  out 
in  another  county,  if  the  Statute  of 
Limitations  has  run  against  the  cause 
of  action  when  his  application  to  be 
admitted  as  a  party  is  filed, 

[See  11  R.  C.  L.  266.] 
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Appeal  by  defendant  from  an  order  of  the  Superior  Court  for  Lincoln 
County  (Webb,  J.)  reversing  an  order  of  the  clerk  of  the  court  revoking 
letters  of  administration  and  ordering  plaintiff  as  administrator  under 
grant  of  letters  from  another  county  to  be  a  party  to  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  servant.  Error. 
Statement  by  Walker,  J. :  the  derk  of  the  superior  court  of 

The  facts,  as  agreed  upon,  are    Gaston  county  had  sole  and  exclu- 


that  James  Seism  was,  prior  to  June 
3,  1917»  domiciled  in  the  counly  of 
Gaston,  and  on  that  date  he,  with 
bis  family,  was  riding  in  an  auto- 
mobile from  said  coun^  to  the  coun- 
ty of  Lincoln,  in  which  latter  place 
he  intended  to  make  his  home,  hav- 
ing previously  contracted  to  work 
for  llie  Lloyd  Cotton  Mills.  He  had 
sent  his  household  and  kitchen  fur- 
niture forward  before  he  started  on 
his  journey,  and  it  had  arrived  in 
Lincoln  county.  While  he  was  pro- 
ceeding from  his  home  in  Gaston 
county  to  the  counly  of  lincoln,  the 
aat(nnobile  in  which  he  was  riding 
was  overturned  before  he  reached 
the  line  dividing  the  two  counties, 
and  he  was  killed  in  Gaston  county. 
The  case  does  not  show  that  he  had 
selected  a  house  or  place  of  abode 
in  Lincoln  county,  where  he  intend- 
ed to  live,  but  only  that  he  left  his 
domicil  in  Gaston  county  with  the 
intention  of  residing  thereafter  in 
Lincoln  county. 

On  application  of  J.  K.  Reynolds 
to  the  clerk  of  the  superior  court  ad- 
ministration upon  the  estate  of 
James  Seism  was  granted  to  him, 
and  letters  accordingly  issued,  and 
he  thereupon  commenced  an  action 
in  the  superior  court  of  Lincoln 
county  to  recover  damages  of  the 
Lloyd  Cotton  Mills  for  alleged  neg- 
ligence of  its  servant  in  upsetting 
the  automobile  and  kUling  his  in- 
testate. 

The  Lloyd  Cotton  Mills  moved 
before  the  clerk  to  set  aside  the  let- 
ters of  administration,  or  withdraw 
them,  upon  the  ground  that  they 
were  improvidently  issued,  the 
court  having  no  jurisdiction  of  the 
matter,  as  James  Seism,  at  the  time 


sive  jurisdiction  thereof.  On  hear- 
ing the  motion  the  clerk  held,  upon 
the  facts  above  stated,  that  he  had 
no  jurisdiction  to  issue  the  letters, 
and  ordered  the  same  to  be  revoked ; 
whereupon  the  said  J.  R.  Reynolds 
appeal^,  and  the  judge  of  l^e  su- 
perior court  reversed  the  decision  of 
the  clerk,  and  ordered  the  letters  to 
be  restored.  The  petitioner,  Lloyd 
Cotton  Mills,  duly  excepted  to  this 
order  of  the  judge. 

More  than  one  year  after  the 
death  of  James  Seism  the  said  J.  R. 
Reynolds  applied  to  the  clerk  of  the 
superior  court  of  Gaston  county  for 
letters  of  administration  upon  the 
estate  of  James  Seism,  and  they 
were  granted  to  him,  and  the  judge 
of  the  superior  court  of  Lincoln 
county  on  application  of  J.  R.  Reyn- 
olds, as  administrator  under  the  let- 
ters issued  by  the  clerk  of  Gaston 
superior  court,  ordered  him  to  be 
made  a  party  to  the  action  against 
the  Lloyd  Cotton  Mills,  to  whic^ 
the  defendant,  Lloyd  Cotton  Mills, 
excepted,  and,  relying  upon  both 
exceptions,  it  appealed  to  diis  court. 

Messrs.  Huigum  A  Wolte,  for  appel- 
lant: 

A  new  domicil  is  not  acquired  until 
the  old  is  actually  abandoned. 

Home  V.  Home,  31  N.  C.  (9  Ired.  L.) 
99 ;  Hicks  v.  Skinner,  72  N.  C.  1 ;  Flum- 
mer  v.  Brandon,  40  N.  C.  (5  Ired.  Eq.) 
190;  Wheeler  v.  Cobb,  75  N.  C.  21; 
Grimestad  v.  Lofgren,  105  Minn.  286, 
17  L.E.A.(N.S.)  990,  127  Am.  St.  Rep. 
566.  117  N.  W.  515;  Barhydt  v.  Cross, 
166  Iowa,  271,  40  L.R.A.(N.S.)  986, 
136  N.  W.  525,  Ann.  Cas.  1915C,  792. 

Defendant  had  the  right  to  move  to 
have  the  letters  of  administration  re- 
voked in  this  proceeding. 

Springer  v.  Shavender,  118  N.  C.  35, 


of  his  death,  waa  domiciled  in  Gas-  «  33  LJt,A.  775,  54  Am.  St  Rep.  708,  23 
ton  county,  and  not  in  Lincoln  s.  E.  976;  Collins  v.  Turner,  4  N.  C. 
county,  and  that  under  our  statute    (Term  Rep.  105) ;  Johnson  v.  Corpen- 
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ningr,  39  N.  C.  (4  Ired.  Eq.)  216,  44 
Am.  Dec.  106. 

Plaintiff  cannot  maintain  the  action 
as  administrator 

Hall  V.  Southern  R.  Co.  149  N.  C. 
108,  62  S.  E.  899;  Best  v.  Kinston, 
106  N.  C.  205,  10  S.  B.  997;  Taylor  v. 
Cranberry  Iron  &  Coal  Co.  94  N.  C. 
526;  Roberts  v.  Life  Ins.  Co.  118  N. 
C.  434,  24  S.  E.  780 ;  Tayloe  v.  Parker, 
137  N.  C.  418,  49  S.  E.  921;  GuUedge 
V.  Seaboard  Air  Line  R.  Co.  147  N.  C. 
234,  125  Am.  St.  Rep.  544,  60  S.  E. 
1134;  Hester  v.  Mullen,  107  N.  C.  724, 
12  S.  E.  447. 

Walker,  J.,  delivered  the  opinion 
of  the  coiirt: 

We  are  of  the  opinion  that  the 
judge  erred  in  reversing  the  order 
of  the  clerk  and 
SSSnSLiu.*  holding  the  letters 
of  administration 
coiBv  fvom  on*  wnicii  naci  been  la* 
»::ib"r.*'  sued  by  him  to  be 
valid.  The  statute 
provides,  under  the  title,  "Jurisdic- 
tion of  Clerk  of  Superior  Court," 
that  he  shall  have  jurisdiction, 
"within  his  county,  to  take  proof  of 
wills  and  to  grant  letters  testa- 
mentary, letters  of  administration 
with  the  will  annexed,  and  letters  of 
administration  in  cases  of  intestacy, 
in  the  following  cases:  Where  the 
decedent  at,  or  immediately  pre- 
vious to,  his  death  was  domiciled  in 
the  county  of  such  clerk,  in  what- 
ever place  such  death  may  have 
happened."  Revisal  of  1905,  §  16. 
There  are  other  subjects  of  his 
jurisdiction  enumerated,  but  the 
provision  stated  by  us  is  the  only 
one  pertinent  to  this  case. 

It  will  be  seen,  therefore,  that  the 
clerk  of  Lincoln  superior  court  had 
no   jurisdiction   of   authority  to 
grant  the  letters  of  administration, 
unless  James  Seism  was  domiciled 
in  Lincoln  county^  at  the  time  of  his 
death.    The  word  "domicil"  has 
been   variously   defined,   but  its 
meaning  may  be  accurately  ex- 
pressed as  the  resi- 
dence  of  a  person  at 
a  particular  place, 
with  the  intention  to  remain  there 
permanently,  or  for  an  indefinite 
length  of  time,  or  until  some  un- 


expected event  shall  occur  to  induce 
him  to  leave  the  same.  Phillimore, 
Domicile,  13;  Mitchell  v.  United 
States,  21  Wall.  350,  353,  22  L.  ed. 
584,  588;  Morrill  v.  Morrissett,  76 
Ala.  433,  437 ;  Littlefield  v.  Brooks, 
50  Me.  475,  477;  Stout  v.  Leonard, 
37  N.  J.  L.  492,  495;  Re  Steer,  3 
Hurlst.  &  N.  594,  157  Eng.  Re- 
print, 606,  28  L.  J.  Exch.  N.  S.  22 ; 
Black's  Law  Diet.  "Domicile."  In 
its  ordinary  acceptation,  a  person's 
domicil  is  the  place  where  he  lives 
or  has  his  home.  It  is  distinguished 
from  "residence"  or  "inhabitancy," 
the  three  terms  not  being  exactly 
convertible.  Home  v.  Home,  31  N. 
C.  (d  Ired.  L.)  104.  Domicil  is  of 
three  sorts — domicil  by  birth  or  of 
origin,  by  choice,  and  by  operation 
of  law.  The  first  is  the  common 
case  of  the  place  of  birth,  domi- 
cilium  originis;  the  second  is  that 
which  is  voluntarily  acquired  by  a 
party,  proprio  motu;  the  last  is 
consequential,  as  that  of  the  wife, 
arising  from  marriage.  Story,  Confl. 
Laws,  §  46 ;  Black's  Law  Diet.  It  is 
universally  held,  and  clearly  so  by 
this  court,  that  in  order  to  consti- 
tute a  domicil  by  choice  two  essen- 
tial things  must 
concur,  which  are  JSSSS;^*** 
"residence"  and  "in- 
tent" to  remain  at  the  place  for  an 
indefinite  period.  Home  v.  Home,, 
supra;  Plummer  v.  Brandon,  40  N. 
C.  (5  Ired.  Eq.)  190;  14  Cyc.  838, 
and  note  22,  where  many  cases  are 
collected  from  nearly  every  state  of 
the  Union  and  from  England  and 
Canada. 

In  the  Horne  Case  it  was  held 
that  two  facta  must  concur  to  es- 
tablish a  domicil :  First,  residence ; 
and,  secondly,  the  intention  to  make 
it  a  home  (page  99  of  81  N.  C.  [9 
Ired.  L.]).  We  will  refer  to  this 
case  again,  more  at  large,  as  it  is 
decisive  of  this  one. 

The  court,  by  Chief  Justice  Nash, 
said  in  Plummer  v.  Brandon,  supra : 
"The  acquisition  of  a  new  domicil 
does  not  depend  simply  upon  the 
residence  of  the  i>arty ;  the  fact  of 
residence  must'  be  accompanied  by 
an  intention  of  permanently  resid- 
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ing  in  the  new  domicile  and  of 
abandonins:  the  former ;  in  other 
words,  the  change  of  domicil  must 
be  made  manifest,  animo  et  facto, 
1^  the  fact  of  residence  and  tbe  in- 
tention to  abandon.  Be  Bonneval  v. 
De  Bonneval,  1  Curt.  Eccl.  Rep. 
856;  Craigie  v.  Lewin,  3  Curt.  £cd. 
Bep.  435,  7  Jur.  519.  Sir  Herbert 
Jennan  Treet  in  the  latter  case  says 
the  result  of  all  the  cases  is  that 
there  must  be  the  animus  et  factum, 
and  that  the  principle  is  that  a 
domici],  once  required,  remains  un- 
til another  is  acquired  or  the  first 
abandoned,  and  that  the  length  of 
residrace  ia  not  important,  provided 
the  animus  be  there.  If  a  person 
goes  from  one  country  to  another 
irith  the  intention  of  remaining, 
that  is  sufficient,  and  whatever  time 
be  may  have  lived  there  is  not 
m^h,  unless  there  be  an  inten- 
tention  of  remaining.  .  .  .  The 
presumption  of  law  being  that  the 
domicil  of  origin  subsists  until  a 
efaange  of  domicil  is  proved,  the 
oQm  of  proving  the  change  is  on 
the  party  alleging  it,  and  the  onus 
is  not  discharged  by  merely  proving 
KSideBce  in  another  place,  which 
is  not  inconsistent  with  an  inten- 
tion to  return  to  the  original 
domicil." 

It  therefore  is  settled  that,  be- 
fore there  can  be  a  change  of  domi- 
cil, there  must  be  not  only  an  in- 
tat  to  acquire  another  home,  but 
-whataecM-  intention  must 

«rtoe«Mt  be  fully  executed 
■^^^  by  actual  residence 

in  the  new  place  with  the  purpose 
of  remaining  there  and  not  retum- 
in;  to  the  former  domicil.  The 
party  must  have  gone  to  the  new 
home,  or,  in  other  words,  he  must 
have  reached  the  place '  in  his 
joanuy  thither,  with  present  set- 
tled intention  of  remaining  in  the 
chosen  locality  for  an  indefinite 
length  of  time.  If  he  fails  to  reach 
his  destination,  or  the  requisite  in- 
tent is  lacking,  there  is  no  new 
domicil  and  the  domicil  of  origm 
is  not  displaced.  The  length  of  resi- 
dence, or  the  particular  kind  of 
place  selected,  is  not  material,  but  it 
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is  absolutely  essential  that  he  should 
be  at  the  chosen  place  for  his  new 
domicil  before  any  change  is  effect- 
ed. 14  Cyc.  840.  It  is  said  in  Bul- 
ing  Case  Law,  vol.  9,  p.  542,  §  6 : 
"To  effect  a  change  of  residence  or 
domicil,  there  must  be  an  actual 
abandonment  of  the  first  domicil, 
coupled  with  an  intention  not  to  re- 
turn to  it,  and  there  must  be  a  new 
domicil  acquired  by  actual  residence 
in  another  place  or  jurisdiction, 
with  the  intention  of  making  the 
last-acquired  residence  a  perma- 
nent home." 

Residence,  combined  with  the  in- 
tention to  remain,  is  required  to 
constitute  domicil.  Id.  p.  543,  §  6; 
King  V.  King,  74  N.  J.  Eq.  824,  135 
Am.  St.  Rep.  731,  71  Ati.  687.  And 
again,  in  the  same  volume,  at  page 
553,  §  18,  it  is  said:  "The  well- 
estabhshed  rule  is  that  a  domicil  is 
not  lost  until  a  new  one  is  acquired. 
This  follows  from  the  proposition 
that  everyone  must  at  all  times 
have  a  domicil  somewhere.  A  per- 
son sui  juris  may  change  his  domi- 
cil as  often  as  he  pleases.  To  effect 
such  a  change,  naturalization  in  the 
country  he  adopts  as  his  domicil  is 
not  essential.  But  there  must  be  a 
voluntary  change  of  residence;  the 
residence  at  the  place  chosen  for 
the  domicil  must  be  actual;  and  to 
the  fact  of  residence  there  must  be 
added  t^e  animus  manendi.'^ 

The  court  in  Mitchell  t.  United 
States,  21  Wall.  353,  22  L.  ed.  588, 
said:  "A  domicil  once  acquired  is 
presumed  to  continue  until  it  is 
shown  to  have  been  changed. 
Somerville  v.  Somerville,  5  Ves,  Jr. 
787,  31  Eng.  Reprint,  858,  9  Eng. 
Rul.  Cas.  730 ;  Harvard  College  v. 
Gore,  5  Pick.  370;  Whart.  Confl.  L. 
§  55.  Where  a  change  of  domicil  is 
alleged  the  burden  of  proving  it 
rests  upon  the  person  making  the 
allegation.  Crookenden  v.  Fuller, 
1  Swabey  &  T.  441,  29  L.  J.  Prob.  N. 
S.  1.  5  Jur.  N.  S.  1222, 1  L.  T.  N.  S. 
70,  8  Week.  Rep.  49 ;  Hodgson  v. 
De  Beauchesne  (1858)  12  Moore. 
P.  C.  C.  288,  14  Eng.  Reprint,  921, 
7  Week.  Rep.  397.  To  constitute* 
the  new  domicil  two  things  are  in- 
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dispensable :  First,  residence  in 
the  new  locality;  and,  second,  the 
intention  to  remain  there.  The 
change  cannot  be  made  except  facto 
et  animo.  Both  are  alike  neces- 
sary. Either  without  the  other  is 
insufficient.  Mere  absence  from  a 
fixed  home,  however  long  continued, 
cannot  work  the  change.  There 
must  be  the  animus  to  change  the 
prior  domicil  for  another.  Until  the 
new  one  is  acquired,  the  old  one  re- 
mains. Whart.  Confl.  L.  §  55,  and 
the  authorities  there  cited.  These 
principles  are  axiomatic  in  the  law 
upon  the  subject." 

And  so  it  has  been  held  that 
where  a  man  starts  on  an  extended 
journey,  intending  never  to  return 
to  the  domicil  he  is  leaving  and  to 
establish  a  new  domicil  elsewhere, 
he  does  not  lose  the  one  left  until 
the  new  one  has  actually  been  estab- 
lished, and  while  in  transit  he  re- 
tains the  former  domicil.  Barhydt 
v.  Cross,  40  L.R.A.(N.S.)  986,  and 
note,  156  Iowa,  271,  136  N.  W.  526, 
Ann.  Cas.  1915C,  792;  Borland  v. 
Boston,  132  Mass.  89,  42  Am.  Rep. 
424.  In  the  Borland  Case  it  ap- 
peared that  one  domiciled  in  Boston, 
Massachusetts,  went  to  Europe  in 
1876  with  his  family,  for  an  indefi- 
nite term  of  absence,  and  remained 
abroad  until  1879.  On  leaving  he 
had  determined  never  to  return  to 
reside  in  Boston,  and  before  May  1, 
1877,  he  had  decided  to  take  up  his 
residence  on  his  return  in  Water- 
ford*  Connecticut,  and  on  his  return 
he  went  there  to  reside.  It  was  held 
that  his  "domicil"  was  in  Boston  on 
the  1st  of  May,  1877.  And  in  the 
Barhydt  Case  it  was  held  that  one 
does  not  lose  his  domicil  by  starting 
on  an  extended  journey  with  the  in- 
tention of  establishing  the  domicil 
elsewhere,  until  he  has  actually  es- 
tablished such  domicil.  To  the  same 
effect  is  Plummer  v.  Brandon,  supra. 

It  was  held  in  Fulton  v.  Roberts, 
113  N.C.426,18  S.E.  510,  that  one, 
before  he  can  acquire  a  domicil  at  a 
particular  place,  must  have  actually 
resided  there  with  the  intention  of 
making  it  his  home.  In  the  case  of 
Grimestad  v.  Lofgren,  105  Minn, 


286,  17  L.R.A.(N.S.)  990,  127  Am. 
St.  Rep.  566,  117  N.  W.  515,  the 
facts  show  that  Grimestad  was  on 
his  way  with  himself  and  family  and 
household  stuff  to  the  state  of  North 
Dakota  for  the  purpose  of  taking 
up  a  permanent  residence  there,  be- 
ing at  the  time  in  the  state  of  Min- 
nesota, but  before  reaching  the 
North  Dakota  line  his  personal 
property  was  levied  upon.  The 
question  there  was  one  of  domicil 
under  the  exemption  laws  of  the 
state  of  Minnesota,  and  the  su- 
preme court  of  Minnesota  approved 
the  following  charge  of  the  court,  as 
will  appear  on  page  289  of  105 
Minn. :  "He  had  all  the  rights  of  a 
citizen  of  Minnesota,  not  having  de- 
parted from  the  state.  His  family 
were  here,  and  had  been  here,  and, 
until  a  party  brings  his  fami^  out 
of  the  state,  as  long  as  they  are  here, 
although  he  may  start  for  tiiat  pur- 
pose, he  is  protected  by  the  exemp- 
tion laws  of  the  state.  Had  they 
moved  across  the  river,  and  he  had 
come  back  here  with  his  team,  it 
would  be  another  thing.  He  was 
either  a  resident  here,  or,  according 
to  the  testimony,  a  resident  of  North 
Dakota.  A  man's  residence  does 
not  cease  in  this  state  so  long  as  it 
is  his  abiding  place,  and  there  is  no 
evidence  here  that  a  change  had 
taken  place  which  would  rob  him  of 
his  right  as  a  citizen  of  Minnesota. 
On  that  point  I  instruct  you  as  a 
matter  of  law." 

In  Somerville  v.  Somerville,  5 
Ves.  Jr.  750,  31  Eng.  Reprint,  839, 
9  Eng.  Rul.  Cas.  730,  the  master  of 
the  rolls  said:  "The  original  domi- 
cil, or,  as  it  is  called,  the  forum 
originis,  or  the  domicil  of  origin,  is 
to  prevail  until  the  party  has  not 
only  acquired  another,  but  has  man- 
ifested and  carried  into  execution 
an  intention  of  abandoning  his 
former  domicil  and  taking  another 
as  his  sole  domicil." 

It  was  held  in  Lamar  v.  Mahony, 
Dudley  (Ga.)  92,  that  if  a  person 
intending  to  change  his  domicil  has 
not  fully  effectuated  his  purpose, 
but  is  merely  in  itinere,  having 
had  no  actual  residence  in  the  place 
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to  which  he  intends  to  remove,  but 
being  merely  in  itinera,  or,  in 
other  words,  on  his  way,  or  in  the 
prosecution  of  his  journey,  without 
reaching  the  place  where  he  intends 
to  make  his  home,  or  reaching  a 
place  without  such  intention,  there 
has  been  no  change  of  domicil.  That 
every  man  is  free  to  change  his 
home,  and  if  such  choice  foe  made, 
followed  by  his  presence  thersy  witii 
the  intention  to  remain,  even  if  it 
be  bat  for  a  very  short  time,  and 
without  regard  to  his  manner  of  liv- 
ing there,  whether  as  a  boarder 
merely  or  an  independent  house- 
keeper,  a  change  of  domicil  takes 
place ;  but  that,  in  order  for  this  to 
be  the  case,  it  depends  altogether 
upon  the  concurrence  of  two 
things, — an  actual  residence  in  the 
new  place,  and  the  intention  to 
adopt  it  as  his  home,  or  to  remain 
tbere  indefinitely.  But  a  case  of 
great  weight,  because  the  decision 
onanated  from  a  court  of  the  high- 
est authority,  and  the  opinion  was 
delivered  by  a  most  eminent  jurist, 
is  Otis  T.  Boston,  12  Cush.  44.  It  is 
said  by  Chief  Justice  Shaw :  "It  is 
kid  down  as  a  fixed  rule  on  this 
sabject  that  every  man  must  have  a 
domicil;  that  he  can  have  but  one; 
and  that,  of  course,  a  prior  one  will 
not  cease  until  a  new  one  is  ac- 
quired. It  is  then  asked.  What  is 
Qie  condition  of  one  who  has  pur- 
chased or  hired  a  house,  or  other- 
wise fixed  his  place  of  abode  in  an- 
other place,  left  the  town  of  his  last 
abode,  wiw  all  his  property  and 
furniture,  and  is  on  his  way  to  his 
abode;  is  he  an  inhabitant  of  the 
place  from  which  he  has  departed? 
If  his  removal  were  towards  anoth- 
er town  in  this  state,  we  think  his 
place  of  being  an  inhabitant  would 
not  be  changed.  He  would  certainly 
continue  to  be  an  inhabitant  of  the 
state,  and  taxable  in  some  town; 
and  the  only  question  would  be,  in 
which  he  was  inhabitant  on  the  first 
of  May.  Three  might  claim  him : 
The  one  he  has  left,  the  one  he  is  in, 
aod  the  one  to  which  he  is  proceed- 
ing. In  such  case  we  think  the  rule 
would  apply,  and  his  home  would 
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not  be  changed,  either  to  the  place 
of  his  actual  bodily  presence,  or  of 
his  destination,  because  in  neither 
would  the  fact  of  actual  presence 
and  the  intent  to  *  reside  concur. 
Not  the  place  where  he  was  in 
itinere,  for  want  of  intent;  nor  of 
his  destination,  for  want  of  his  ac- 
tual residence.  If  he  had  left  the 
state  and  actually  passed  its  limits 
on  his  way  to  a  distant  state,  it 
would  certainly  be  a  question  of 
more  difficulty  in  its  various 
aspects,  as  fixing  his  citizenship 
with  a  view  to  succession  and  the 
like." 

The  case  of  Home  v.  Home,  81 
N.  C.  (9  Ired.  L.)  99,  is  conclusive 
as  an  authority  against  the  plain- 
tiff, and  entirely  decisive  of  Uie 
question  being  discussed.  The  case 
is  singularly  like  this  one.  There 
it  appeared  that  shortly  be- 
fore his  death  Jack  Home  had 
left  South  Carolina,  and  had  come 
into  this  state,  intending  to 
make  his  home  with  William  Home, 
a  kinsman,  and  there  cultivate  a 
farm  with  the  help  of  William 
Home,  using  his  slaves  as  laborers. 
The  evidence  was  not  clear  as  to 
whether  he  had  actually  removed  to 
the  state,  but  the  judge  substan- 
tially told  the  jury  that  if  he  had 
come  into  Anson  county  with  the 
intent  to  live  there  permanently  or 
for  an  indefinite  time,  although  by 
reason  of  his  death  so  soon  there- 
after his  purpose  was  not  fully  con- 
summated, they  would  find  that  his 
domicil  was  here,  and  not  in  South 
Carolina,  his  domicil  of  origin ;  but 
in  expressing  this  view  he  used  the 
following  language:  "If  the  de- 
ceased had  come  to  Anson  county, 
in  this  state,  for  the  purpose  of  set- 
tling there  permanently  or  for  an 
indefinite  time,  his  domicil  would 
be  there,  although  prevented  from 
doing  so  by  death." 

With  reference  to  this  instmction 
the  court  said,  it  being  the  language 
quoted  above :  "There  is  some  con- 
fusion in  the  latter  clause.  It  is  ob- 
vious, however,  from  the  context  of 
the  whole  sentence,  his  Honor  did 
not  mean,  if  he  had  been  prevented 
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by  death  from  reaching  this  state, 
if  he  had  died  in  transitu.  In  that 
case  his  domicil  of  origin  would 
still  have  continued,  for  he  would 
not  have  acquired  a  new  one,  and 
he  had  already  told  the  jury  that  a 
domicil  could  not  be  lost  until  an- 
other was  acquired.  And  in  the 
same  sentence  he  had  stated  to 
them«  if  the  deceased  had  aban- 
doned his  home  in  South  Carolina 
and  had  come  to  Anson,  etc.  We 
presume  the  intention  of  the  charge 
in  this  part  was  to  instruct  the  jury 
that  the  length  of  time  during  which 
the  deceased  enjoyed  his  new  home 
was  not  material  to  the  question  of 
the  new  acquisition.  In  this  view 
the  charge  was  correct.  Residence, 
for  however  long  a  time  it  may  be 
continued,  cannot  constitute  a  domi- 
cil without  the  intention  of  per- 
manently making  it  a  homie,  nor 
can  the  shortness  of  time  in  which 
the  new  home  is  enjoyed  defeat  the 
acquisition  when  accompanied  with 
the  intention,  for  in  the  latter 
[case]  there  would  be  the  factum  et 
animus.  These  views  are  sustained 
by  the  cases  of  De  Bonneval  v.  De 
Bonneval,  1  Curt.  Ecd.  Rep.  856; 
Craigie  v.  Lewin,  3  Curt.  Eccl.  Rep. 
435,  7  Jur.  619;  Plummer  v.  Bran- 
don, 40  N.  C.  (5  Ired.  Eq.)  190 ;  and 
Story,  Confl.  L.  chap.  8." 

It  will  be  observed  that  this  is 
precisely  our  case,  for  this  court 
explicitly  said  that  if  while  in  via, 
or  in  itUiere,  he  had  died,  before 
reaching  his  destination,  or  coming 
into  Anson  county,  he  was  not  dom- 
iciled there  at  the  time  of  his  death. 
Horne  v.  Home,  supra,  has  since 
been  frequently  approved,  and  is  re- 
garded now  as  the  accepted  law  re- 
lating to  domicil.  It  therefore  gov- 
erns our  case. 

Residence  at  the  place  in  ques- 
tion must  be  shown  to  have  existed 
in  order  that  the  party's  domicil 
may  be  deemed  to  have  been  estab- 
lished there.  14  Cyc.  p.  839,  and 
note  citing  many  cases  to  support 
the  text.  This  actual  residence  must 
be  coupled  with  an  intention  to  re- 
main (animus  manendi) .  as  a  pre- 
requisite of  domicil,  or,  in  other 


words,  there  must  be  the  present  in- 
tention of  permaneht  or  indefinite 
living  in  a  given  place  or  country, 
or,  negatively  expressed,  the  ab- 
sence of  any  present  intention  of 
not  residing  there  permanently  or 
for  an  indefinite  time.  Price  v. 
Price,  156  Pa.  617,  626,  27  Atl.  291. 
So  insistent  is  the  law  upon  resi- 
dence as  an  essential  element  of 
domicil  that  the  party  who  attempts 
to  make  a  change  of  his  domicil 
must  actually  have  arrived  at  the 
new  place  befoire  any  such  change 
takes  place  and  another  home  is  ac- 
quired. This  settled  rule  was  thu» 
expressed  in  Littlefield  v.  Brooks* 
50  Me.  476 :  "  'Every  one  at  birth 
receives  a  domicil  of  origin,  which 
adheres  till  another  is  acquired; 
and  so  throughout  life,  each  succes- 
sive domicil  can  only  be  lost  by  the 
acquisition  of  a  new  one/  West- 
lake's  Private  International  I<aw, 
33.  While  in  transitu  the  old  one 
remains.  It  continues  till  a  n«w 
one  is  acquired,  facto  et  animo.  The 
Roman  Law  was  otherwise.  .  .  . 
But  such  is  not  our  law.  The  old 
domicil  continues  till  the  acquisi- 
tion of  the  new  one.  Stoiy,  Confl. 
L.  §  48.  The  plaintiff  has  a  domicil 
somewhere.  He  is  to  be  deemed  an 
inhabitant  of  some  place.  He  was 
in  itinere.  He  was  not  an  inhabi- 
tant of  Oldtown,  to  which  he  was 
going,  for  the  fact  of  personal 
presence  was  wanting.  He  was  not 
an  inhabitant  of  Bangor,  for  the 
intention  to  be  one,  which  is  an  in- 
dispensable requirement,  did  not 
coexist  with  the  fact  of  his  person- 
al presence.  The  old  domicil  was 
not  lost,  for  the  new  one  was  not 
gained." 

That  case  is  typical  of  the  very 
many  upon  this  subject  which  have 
been  decided  in  this  country  and 
elsewhere,  and  which  will  be  found 
in  14  Cyc.  833,  842,  and  notes.  It 
would  be  useless  to  cite  all  of  them 
by  name,  as  they  all  have  the  same 
general  trend  and  agree  invariably 
in  the  principle  stated.  The  same 
result,  of  course,  follows  where,  in- 
stead of  the  change  of  domicil  be- 
ing interrupted  by  death  or  other 
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accident,  the  intention  is  aban- 
doned \^ule  on  a  journey  to  the  new 
locality.  The  old  domicil  remains 
as  it  was  before  any  change  waa  at- 
tempted to  be  made.  Ringgold  v. 
Barley,  6  Md.  186,  59  Am.  Dec.  107 ; 
Cross  V.  Black,  9  Gill  &  J.  198; 
Shaw  V.  Shaw,  98  Mass.  168. 

The  validity  of  the  letters  of  ad- 
miiUBtration  depends  upon  the  dom- 
icil of  Jamea  Seism  being  in  Lin- 
ooId  eounly  at  the  time  of  his 
death.  It  is  only  in  the  absence  of 
a  domidl  in  this  state  that  assets  in 
the  county  will  confer  jurisdiction 
to  grant  letters.  Revisal,  S  16, 
sobsec  8.  The  fact  that  the  furni- 
ture had  been  sent  into  Lincoln 
maty  has  no  signifleazice,  except 
as  evidence  of  an  intent  to  change 
the  domicil.  It  did  not  confer  juris- 
diction, as  we  have  seen,  and  surely 
it  will  not  be  contended  that  this 
-MBdiBv  single  fact  fixed  the 

tarKitBFe  t*        domicil     in  that 
««t,.      county,  for  it  clear- 
ly did  not,  neither  under  the  genera] 
law  nor  under  our  statute. 

The  question  is  such  an  import- 
ant one  in  the  law  of  administra- 
tion that  we  think  it  justifies  a  more 
extensive  reference  to  the  authori- 
ties. The  uniform  current  of  de- 
cision upon  this  question,  as  we 
have  stated  it,  is  wdl  illustrated 
by  the  following  statements  of  the 
doctrine  which  we  have  culled  from 
the  authorities  cited  below.  A  dom- 
icil once  acquired 
is  presumed  to  con- 
tinue until  it  is 
shown  to  have  changed.  Mitchell  v. 
United  States,  21  Wall.  350,  22  L. . 
ed.  684;  Somerville  v.  Somerville,  5 
Ves.  Jr.  787,  31  Eng.  Reprint,  868, 
SBevised  Rep.  155,  9  Eng.  Rul.  Gas. 
m;  Harvard  College  v.  Gore,  6 
Pick.  370;  Whart.  Confl.  L.  §  36. 
Where  a  change  of  domicil  is  al- 
leged, the  burden  of  proving  it  rests 
upon  the  person  making  the  allega- 
tion. Mitchell  United  States, 
sopra.  To  constitute  a  new  domicil 
two  things  are  indispensable :  First, 
residoice  in  the  new  location ;  sec- 
ond, the  intention  to  remain  there. 
Hete  absence  from  a  fixed  home. 


however  long  continued,  cannot 
work  the  change.  Anderson  v.  An- 
derson, 42  Vt.  362, 1  Am.  Bep.  334; 
Gardner  v.  Board  of  Education,  5 
Dak.  269,  38  N.  W.  483.  It  is  Be1> 
tied  by  many  well-adjudged  cases, 
especially  by  the  case  of  Cross  v. 
Black,  9  Gill  &  J.  198,  supra,  that  if 
a  citizen  of  one  state  may  break  up 
his  establishment,  and,  with  the 
avowed- purpose  of  becoming  a  resi- 
dent of  another,  may  actually  leave 
his  place  of  former  abode,  yet  if,  be- 
fore reaching  the  point  of  his  int^d- 
ed  destination,  he  changes  his  pur- 
pose, he  does  not  thereby  forfeit  his 
residence  or  his  rights  as  a  citizen  at 
the  place  of  his  first  abode.  The 
mere  intention  to  acquire  a  new 
domicil  without  the  fact  of  an  ac- 
tual removal  avails  nothing,  nei- 
ther does  the  fact  of  a  removal 
without  the  int^tion.  Somer- 
ville V.  Somerville,  6  Ves.  Jr. 
787,  81  Eng.  Reprint,  868,  5  Re- 
vised Rep.  156,  9  Eng.  Rul.  Cas. 
730;  Harvard  College  v.  Gore,  6 
Pick.  870;  Ringgold  v.  Barley,  5 
Md.  186,  69  Am.  Dec.  107.  In  the 
latest  case  on  the  subject  in  the 
House  of  Lords,  decided  in  May, 
1868,  Lord  Chancellor  Cairns  said 
that  the  law  is  beyond  all  doubt 
clear  with  regard  to  the  domicil  of 
birth;  that  the  personal  status  in- 
dicated by  that  term  clings  aiid  ad- 
heres to  the  subject  of  it  until  an 
actual  change  is  made  by  which  the 
personal  status  of  another  domicil 
is  acquired.  Bell  v.  Kennedy,  L.  R. 
1  H.  L.  Sc.  App.  Cas.  307,  9  Eng. 
Rul.  Cas.  764.  The  former  domicil 
remains  until  both  the  intent  and 
fact  of  change  of  actual  residence 
to  another  place  have  occurred  to 
establish  a  new  domicil  there. 
Shaw  V.  Shaw,  98  Mass.  160.  To 
effect  a  change  of  domicil,  there 
must  be  an  actual  abandonment  of 
the  first  domicil,  coupled  with  an  in- 
tention not  to  return  to  it,  and  there 
must  be  a  new  domicil  acquired  by 
actual  residence  within  another 
jurisdiction,  coupled  with  the  in- 
tention of  making  the  last-acquired 
residence  a  permanent  home.  The 
case  of  Smith  v.  People,  44  Bl.  16, 
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tnay  be  referred  to  in  support  of 
this  doctrine,  and  other  cases  there 
cited.  Smith  t.  Croom,  7  Fla.  200; 
Shaw  V.  Shaw,  98  Mass.  158.  But 
the  doctrine  does  not  need  the  cita- 
tion of  authorities  in  its  support. 
Hayes  v.  Hayes,  74  111.  312.  A  per^ 
son  sui  juris  may  change  his  domi- 
cil  as  often  as  he  pleases.  There 
must  be  a  voluntary  change  of  resi- 
dence; the  residence  at  the  place 
chosen  for  the  domicil  must  be  ac- 
tual; to  the  factum  of  residence 
there  must  be  added  the  animus 
manendi ;  and  that  place  is  the  dom- 
icil of  a  person  in  which  he  has  vol- 
untarily fixed  his  habitation,  not 
for  a  mere  temporary  or  special 
purpose,  but  with  a  present  inten- 
tion of  making  it  his  home,  unless 
or  until  some^ing  which  is  uncer- 
tain or  unexpected  shall  happen  to 
induce  him  to  adopt  some  other  per- 
manent home.  Harral  v.  Harral, 
39  N.  J.  Eq.  279,  51  Am.  Rep.  17. 
To  acquire  a  "domicil  of  choice," 
there  must  concur  two  things, — an 
intention  to  change  and  a  taking  up 
of  an  actual  abode  at  the  place  se- 
lected as  a  new  domicil ;  and  a  new 
domicil  is  not  acquired  until  there 
is  not  only  a  fixed  intention  of  es- 
tablishing a  permanent  residence, 
but  also  the  carrying  out  of  the  in- 
tention by  actual  residence.  Boyd 
V.  Com.  149  Ky.  764.  42  L.R.A. 
(N.S.)  580,  149  S.  W.  1022,  Ann. 
Cas.  1914B,  481. 

The  general  rule,  and  for  practical 
purposes  a  fixed  rule,  is  that  a  man 
must  have  a  habitation  somewhere ; 
he  can  have  but  one  and,  therefore, 
in  order  to  lose  one, 
he  must  acquire  an- 
other. This  is  the 
test,  and  the  practical  test;  and 
it  is  hardly  necessary  to  say  how 
important  it  is  to  have  a  practical 
rule  and  a  general  rule.  One  of 
the  fixed  rules  on  the  subject  is 
this:  That  a  purpose  to  change, 
unaccompanied  by  actual  removal 
or  change  of  residence,  does 
not  constitute  a  change  of  dom- 
icil. The  fact  and  the  intent  must 
concur.  He  must  remove  without 
the  intention  of  going  back.  The 


Acqnlaltlon  of 
&«w  domldl. 


question  here  is  whether  he  can 
abandon  one  without  acquiring  an- 
other, and  we  think  it  has  always 
been  held  that  he  cannot.  Bulkley 
V.  Williamstown,  3  Gray,  496. 
Those  and  the  following  cases  em- 
phasize sharply  the  necessity  of  ac- 
tual presence  and  residence  in  the 
new  location  as  an  essential  condi- 
tion or  prerequisite  to  a  change  of 
domicil.  "Undoubtedly  .  .  .  res- 
idence is  a  question  of  intration. 
In  cases  involving  it  the  inquiry  Is 
quo  animo  the  party  either  moved  to 
or  from  the  state;  and  upon  the 
solution  of  this  question  depends 
the  fact  whether  the  petitioner  has 
gained  or  lost  a  residence.  But  be- 
fore this  question  can  arise  an  ac- 
tual removal  must  have  taken  place. 
A  mere  intention  to  remove,  not 
consummated*  can  neither  forfeit 
the  party's  old  domicil  nor  enable 
him  to  acquire  a  new  one.  Removal 
out  of  the  state,  without  an  inten- 
tion permanently  to  reside  else- 
where, will  not  lose  residence,  nor 
will  a  mere  intention  to  remove 
permanently,  not  followed  by  ac- 
tual removal,  acquire  it.  Casey's 
Case,  1  Ashm.  (Pa.)  126."  Fry's 
Election  Case,  71  Pa.  302,  10  Am. 
Rep.  698.  "If  a  person  has  actually 
removed  to  another  place,  with  an 
intention  of  remaining  there  for  an 
indefinite  time,  and  as  a  place  of 
fixed  present  domicil,  it  is  to  be 
deemed  his  place  of  domicil,  not- 
withstanding he  may  entertain  a 
floating  intention  to  return  at  some 
future  period."  Kellar  v.  Baird,  5 
Heisk.  39.  "The  civil  law  defines 
domicil  to  be  the  place  where  the 
domestic  hearth  has  been  estab- 
lished, from  which  the  resident  does 
not  depart,  except  for  a  temporary 
purpose  and  animo  revertendi." 
Morgan  v.  Nunes,  54  Miss.  308. 
"One  cannot  make  a  home  in  a 
place  by  merely  intending  to  do  so. 
Whensoever  the  intention  is  con- 
ceived, tile  home  does  not  exist  until 
the  intention  is  executed  by  an  ac- 
tual concurring  bodily  presence." 
Fayette  v.  Livermore,  62  Me.  229. 
"In  order  to  accomplish  a  change  of 
residence,  there  must  be  not  only 
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the  intention  to  change,  but  the  fact 
of  removal.  Neither  is  sufficient 
without  the  other.  Ballinger  v. 
Lantier,  15  Kan.  608."  Adams  v. 
Evans,  19  Kan.  174.  See  also  note 
70  to  14  Cyc.  at  pp.  852  and  853, 
and  the  following  cases  stating  the 
same  doctrine :  Ringgold  v.  Barley, 
5  Md.  186,  59  Am.  Dec.  107 ;  Cross 
V.  Black,  9  Gill  &  J.  198;  State  v. 
Fiest,  4  Harr.  658;  Ennis  v.  Smith, 
14  How.  428,  14  L.  ed.  482 ;  Munro 
V.  Munro,  7  Clark  &  F.  842,  7  Eng. 
Reprint,  1288;  Beecher  v.  Detroit, 
114  Mich.  228,  72  N.  W.  206;  Mor- 
ris v.  Gilmer,  129  U.  S.  315,  32  L. 
ed.  690,  9  Sup.  Ct.  Rep.  289 ;  Con- 
cord V.  Rumney,  45  N.  H.  423; 
Merrill  v.  Uorrissett,  76  Ala.  433 ; 
State  ex  rel.  Ramey  v.  Dayton,  77 
Ho.  678;  Valentine  v.  Valentine,  61 
N.  J.  Eq.  400,  48  Atl.  593;  De  Meli 
V.  Oe  Meli,  120  N.  Y.  485,  17  Am. 
St.  Bep.  652,  24  N.  E.  996 ;  Price  v. 
Price,  156  Pa.  617,  27  AtL  291; 
Lindsay  v.  Murphy,  76  Va.  428; 
Dean  v.  Cannon,  37  W.  Va.  123,  16 
S.  E.  444 ;  Kempster  v.  Milwaukee, 
97  Wis.  843,  72  N.  W.  743;  Som- 
merville  v.  Sommerville,  5  Ves.  Jr. 
750,  31  Eng.  Reprint,  839, 5  Revised 
Rep.  165,  9  Eng.  Rul.  Cas.  730; 
Roselle  v.  Com.  110  Va.  235,  65  S. 
E.  526;  Re  Titterington,  130  Iowa, 
356, 106  N.  W.  761;  Reed's  Will,  48 
Or.  500,  9  L.BJl.(N.S.]r  1159,  87 
Pac.  763;  Parsons  v.  Bangor,  61 
Me.  457;  ISarhydt  t.  Cross,  Ann. 
Cas.  1915C,  792,  and  note  (156 
Iowa,  271,  40  L.R.A.(N.S.)  986, 
136  N.  W.  525)';  Channel  v.  Capen, 
46  m.  App.  234. 

This  hrings  us  to  the  next  ques- 
tion, as  to  the  right  of  attacking  the 
validity  of  the  letters.  This  court 
has  held  that  it  can  be  done  if  there 
is  a  want  of  jurisdiction,  as  in  the 
case  where  there  is  a  lack  of  the 
requisite  domicil,  under  our  stat- 
ute, which  makes  the  fact  of  domi- 
cil a  jurisdictional  one  by  explicit 
language  to  that  effect.  Collins  v. 
Toner,  4-N.  C.  (Term  Rep.  106), 
Anno.  ed.  p.  541.  Some  cases  hold 
that  the  attack  upon  the  order  or 
jadgment  of  the  court  may  be  made 
collaterally,   while   others  decide 


that  it  should  be  by  a  direct  pro- 
ceeding. This,  aa  we  will  see  here- 
after, may  depend  upon  the  form 
of  the  record  in  each  particular 
case  and  the  special  question  in- 
volved. In  this  instance  the  defend- 
ant moved  in  both  ways,  collaterally 
and  directly,  so  that  in  one  or  the 
other  method  he  has  adopted  the 
right  procedure. 

In  Fann  v.  North  Carolina  R.  Go. 
155  N.  G.  136,  71  S.  £.  81,  it  was 
said  by  Justice  Hoke  that  where  the 
jurisdictional  facts  appear  on  the 
record,  the  attack  must  be  by  a  di- 
rect proceeding  to  set  aside  the 
letters.  In  Springer  v.  Shavender, 
118  N.  C.  33,  33  L.  R.  A.  775,  54 
Am.  St.  Rep.  708,  23  S.  E.  976,  Jus- 
tice Avery  said,  in  regard  to  a  aini- 
ilar  question:  "This  court,  in  Gol- 
lins  V.  Turner,  supra,  sustained  the 
principle  upon  which  the  decision  in 
this  case  rests,  by  holding  that  the 
grant  of  letters  of  administration 
on  the  other  hand  in  a  county 
where  the  court  had  no  jurisdic- 
tion of  the  subject-matter  was 
utterly  void,  and  might  be  attacked 
collaterally,  thus  marking  the  dis- 
tinction between  that  and  the  case 
where,  dealing  by  proper  authority 
with  the  subject-matter,  the  court 
has  inadvertently  deprived  the  law- 
ful claimant  of  the  administration. 
In  the  early  case  of  French  v. 
Frazier,  7  J.  J.  Marsh.  425,  the 
court,  upon  the  principle  that  an  ad- 
ministration upon  the  estate  of  a 
person  then  alive  was  void  for  all 
purposes  and  could  be  impeached 
collaterally,  held,  aa  did  this  court 
in  State  v.  White,  29  N.  C.  (7  Ired. 
L.)  116,  that  a  debtor  of  the  alleged 
decedent  could  set  up  the  plea  that 
the  plaintiff  was  not  administrator. 

The  statement  in  the  Fann  CTase 
would  seem  to  accord  with  the  gen- 
eral principle  that  where  the  record 
on  its  face,  by  presumption  of  law 
or  a  recital  of  facts,  shows  juris- 
diction, a  judgment  cannot  be  aa- 
sailed  collaterally,  but  it  must  be 
done  by  a  direct  proceeding.  If, 
though,  the  want  of  jurisdiction  ap- 
pears on  the  record,  it  can  be  col- 
laterally attacked.  Doyle  v.  Brown, 
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72  N.  C.  393 ;  Rackley  v.  Roberts, 
147  N.  C.  201,  60  S.  E.  975;  Mc- 
Donald V.  Hoffman,  163  N.  C.  254, 

69  S.  E.  49.  Juris- 
admlniatrato^  dictioH  is  presumed 
fS:'.^^^       where  the  contrary 

does  not  appear  on 
the  record.  Bernhardt  v.  Brown, 
118  N.  C.  701,  36  I..R.A.  402,  24  S. 
E.  527,  715;  Brittain  v.  Mull,  99  N. 
C.  483,  6  S.  E.  382 ;  Brickhouse  v. 
Sutton,  99  N.  C.  103,  6  Am.  St.  Rep. 
497,  5  S.  E.  380 ;  Morris  v.  Gentry, 
89  N.  C.  248 ;  Henderson  v.  Moore, 
125  N.  C.  383,  34  S.  E.  446; 
Hargrove  v.  Wilson,  148  N.  C.  439, 
62  S.  E.  520.  "Every  court 
where  the  subject-matter  is  with- 
in its  jurisdiction  is  presumed 
to  have  done  all  that  is  neces- 
sary to  give  force  and  effect  to 
its  proceedings,  unless  there  be 
something  on  the  face  of  the  pro- 
ceedings to  show  to  the  contrary. 
This  must  be  the  rule,  unless  we 
adopt  the  conclusion  that  the  court 
is  unfit  for  the  business  which  by 
law  is  confided  to  it."  Marshall  v. 
Fisher.  46  N.  C.  (1  Jones,  L.)  Ill, 
by  Pearson,  J.,  citing  Beckwith  v. 
Lamb,  35  N.  C.  (13  Ired.  L.)  400. 
This  court  has  held  that  the  proper 
recital  in  a  judgment  makes  it  upon 
its  face  valid,  but  it  is  competent  for 
a  party  to  show  the  truth  of  the 
matter,  if  the  recital  be  false ; 
but  this  must  be  done  directly,  and 
not  collaterally.  Ricaud  v.  Alder- 
man, 132  N.  C.  62,  at  page  64, 
43  S.  E.  643.  These  principles 
easily  reconcile  the  Shavender 
and  the  Fann  Cases,  even  if  they 
are  apparently  in  conflict,  which 
they  are  not,  if  correctly  under- 
stood. The  application  for  letters 
in  this  case  recites  "that  James 
Seism,  late  of  said  county  of  Lin- 
coln, is  dead,  intestate,"  etc.  We 
must  take  this  to  mean  that  he  was 
domiciled  in  Lincoln  county,  and 
thus  construed  it  shows  the  proper 
domicil.  The  language  used  was 
not  very  apt,  but  is  sufficient  by 
fair  construction  to  show  domicil  at 
least  prima  facie.  We  would  "stick 
in  the  bark"  if  we  held  otherwise. 


by  adhering  strictly  to  the  letter. 
It    results,  there- 
fore, that  the  di-  ;2J^^«-?.7«*.* 
rect  proceedmg  to 
recall  the  letters  was  the  proper  one. 

But  it  is  suggested,  and  was  so 
held  by  the  judge,  that  defendant 
has  no  interest  in  the  matter  con- 
cerning the  validity  of  the  appoint- 
ment of  plaintiff  as  administrator, 
and  therefore  could  not  move  to  va- 
cate it.  Why  he  has  not  we  fail  to 
see.  It  would  appear  that  it  is  vital- 
ly interested  in  the  question,  and 
is  about  the  only 
party  who  is  con-  r5?*^l,l? 
cemed.  Plaintiff,  as 
administrator,  has  brought  this  suit 
to  recover  large  damages  against 
the  defendant,  and  the  latter  has 
the  clear  right  to  inquire  if  he  is 
entitled  to  sue.  Collins  v.  Turner, 
supra,  held  that  letters  of  adminis- 
tration granted  in  a  county  not  the 
place  of  decedent's  domicil  are  void ; 
citing  Allison  v.  Dickenson,  Hardr. 
216,  145  Eng.  Reprint,  460,  and 
Toller,  Exrs.  &  Admrs.  90,  where  it 
was  held:  "If  administration  be 
granted  by  an  incompetent  author- 
ity, as  by  a  bishop,  when  the  intes- 
tate had  not  bona  notabilia,  or  by  ian 
archbishop,  of  effects  in  another 
province,  it  is  void."  In  that  case, 
and  Smith  v.  Munroe,  23  N.  C.  (1 
Ired.  L.)  345,  the  fact  of  nonresi- 
dence  was  admitted.  Any  party 
interested  or  affected  by  a  void 
judgment  may  at- 
tack  at  collaterally,  Totd— i-i»iit  to 
in  a  proper  case,  or 
by  a  direct  proceeding  to  have  it 
stricken  from  the  record  as  a  null- 
ity. The  court,  by  Bodman,  J.  (who 
was  of  most  excellent  learning  in 
such  matters),  held  in  Hervey  v. 
Edmunds,  68  N.  C.  243,  that  an  ir- 
regular judgment  could  be  im- 
peached only  by  some  party  to  it; 
but  a  void  judgment,  as  for  in- 
stance when  the  court  lacked  juris- 
diction, could  be  attacked  collateral- 
ly, where  the  validity  appeared  on 
its  face,  or  directly  when  it  did  not, 
and  this  could  be  done  by  any  per- 
son interested  in  it  or  affected  by  it, 
whether  a  party  to  it  or  not.  And 
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it  was  intiniated,  if  not  held,  that, 
where  the  judgment  is  void,  it  may 
be  avoided  or  stricken  from  the 
record  by  the  court  ex  mero  motu  or 
at  the  instance  of  any  person  not 
interested  in  having  it  done,  and  he 
added :  "This  was  decided  in  Wina- 
low  V.  Anderson,  20  N.  C.  1  (3 
Dev.  &  B.  L.  9),  82  Am.  Dec.  661, 
and  we  take  it  to  be  reasonable.'* 
To  the  same  effect  are  Dobson  v. 
Simonton,  86  N.  C.  492;  Walton  v. 
McKesson,  101  N.  C.  428,  442,  7  S. 
£.  566.  In  the  Winslow  Case,  su- 
pra, Chief  Justice  Ruffin  said  that 
any  person  who  is  affected  in  inter- 
eat  it  may  daim,  for  the  piirpose 
of  justice  (ex  debito  justitise),  the 
exercise  of  the  court's  power  to 
vacate  a  judgment  which  is  void. 
So  much  for  the  right  of  the  de- 
fendant in  the  action  for  damages 
to  intervene.  It  would  appear  that 
tlie  letters  of  administraUon  were 
taken,  or  mainly  so,  for  the  purpose 
of  bringing  the  action. 

There  is  one  question  left  for  our 
consideration.  The  judge,  on  plain- 
tiff's motion,  allowed  him  to  become 
a  party  to  the  action,  under  the  new 
letters  of  administration  issued  by 
the  clerk  in  Gaston  county.  Taking 
letters  in  that  county,  and  request- 
ing to  be  made  a  party  thereunder, 
has  somewhat  the  effect  and  force 
of  an  admission  that  the  prior  let- 
ters were  void ;  but  it  is,  of  course, 
not  conclusive,  and  we  lay  that  fea- 
ture out  of  the  case.   The  judge 
erred  in  allowing  the  plaintiff  to  be 
admitted  as  a  party 
tittM^n'^rt     to  the  record,  as  the 
r££.'  commeno- 
ing  the  action  had 
fully  expired,  if  for  no  other  valid 
reason.   Bennett  v.  North  Carolina 
R.  Co.  159  N.  C.  345,  74  S.  E.  883. 
This  is  so  under  Hall  v.  Southern  R. 
Co.  149  N.  C.  108,  62  S.  E.  899.  a 
similar  case,  where  we  said :  "Since 
the  decision  in  the  former  appeal 
the  plaintiff  has  qualified  as  ad- 
ministrator in  this  state,  and  has 
become  a  party  to  this  action,  and 
an  amended  complaint  has  been 
filed,  stating  the  fact  of  his  qualifi- 
cation, and  further  alleging  that  the 


98  a.  a.  uo.y 
death  of  the  intestate  was  caused 

by  the  defendant's  negligence,  the 
allegations,  in  this  respect,  being 
similar  to  those  of  the  first  com- 
plaint. As  the  plaintiff  did  not 
i]ualify  as  administrator  of  the  in- 
testate in  this  state  until  after  the 
commencement  of  this  suit  and  the 
expiration  of  one  year  from  the 
death  of  his  intestate,  he  cannot 
maintain  this  action  as  such  admin- 
istrator. This  is  settled  by  the  re- 
cent decision  of  the  court  in  Gul- 
ledge  V.  Seaboard  Air  Line  R.  Co. 
147  N.  C.  234,  125  Am.  St.  Rep. 
544,  60  S.  E.  1134;  approving  Best 
V.  Kinston,  106  N.  C.  205,  10  S.  E. 
997;  Taylor  v.  Cranberry  Iron  & 
Coal  Co.  94  N.  C.  526;  Roberts  v. 
Life  Ins.  Co.  118  N.  C.  434,  24  S.  E. 
780 ;  and  Tayloe  v.  Parker,  137  N. 
C.  418,  49  S.  E.  921.  See  also  Gul- 
ledge  v.  Sea  Board  Air  Line  R.  Co. 
(on  rehearing)  148  N.  C.  567,  62  S. 
E.  732,  where  the  question  is  fully 
considered  by  Justice  Brown,  with 
a  full  citation  of  the  authorities. 
The  action  by  the  plaintiff  as  ad- 
^  ministrator,  qualified  in  this  state, 
is  deemed  to  have  been  commenced 
when  he  was  made  a  party  to 
the  action  as  such  and  joined  in 
the  amended  complaint;"  citing 
Hester  v.  Mullen,  107  N.  C.  724,  12 
S.  E.  447. 

The  Hall  Case  was  approved  in 
Bennett  v.  North  Carolina  R.  Co. 
supra,  where  the  court,  after  quot- 
ing from  the  case,  also  said,  con- 
cerning the  introduction  of  a  new 
party:  "While  courts  are  liberal  in 
permitting  amendments  such  as  are 
germane  to  a  cause  of  action,  it  has 
frequently  held  that  the  court  has 
no  power  to  convert  a  pending  ac- 
tion that  cannot  be  maintained  into 
a  new  and  different  action  by  the 
process  of  amendment.  .  .  .  The 
court  has  no  power,  except  by  con- 
sent, to  allow  amendments,  either  in 
respect  to  parties  or  the  cause  of  ac- 
tion, which  will  make  substantially 
a  new  action,  as  this  would  not  be 
to  allow  an  amendment,  but  to  sub- 
stitute a  new  action  for  the  one 
pending;"  citing  State  ex  rel.  Clen- 
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denin  v.  Turner,  96  N.  C.  416,  2  S. 
£.  61;  MerriU  t.  Merrill,  92  N.  G. 
657;  Best  v.  Kinston,  106  N.  G.206, 
10  S.  E.  997. 

A  careful  review  of  the  record 
and  the  several  questions  raised  in 
the  appeal  satisfies  us  that  there 
was  error  in  the  rulings  of  the 


court.  The  clerk's  order  should 
have  been  affirmed,  and  the  action 
-for  damages  dismissed,  unless  the 
plaintiff  can  show  better  reason 
than  now -appears  for  further  pros- 
ecuting it,  which  would  seem  to  be 
improbable. 
Error. 


ANNOTATKm. 
DoBucil  vdiile  in  itfaMM  from  old  to  new  home. 


I.  General  rule,  296. 

II.  Under  special  statutes,  299. 

I.  Oeneral  rule. 

It  la  not  intended  in  general  to  in- 
clude cases  where  it  does  not  appear 
that  the  person  removing  had  a  definite 
idea  of  where  he  would  settle,  nor 
cases  where  there  had  been  at  the  time 
in  question  a  removal  of  a  man,  but 
not  of  his  family. 

It  is  a  general  rule  tiiat  the  domicil 
of  one  who  is  in  itinere  from  an  old  to 
a  new  home  continues  to  be  the  old 
domicil  till  the  new  is  reached. 

Alabama.— State  v.  Hallett  (1845) 

8  Ala.  159  (obiter) ;  Talmadge  v.  Tal- 
madge  (1880)  66  Ala.  199. 

Georgia. — Lamar  v.  Mahony  (1832) 
Dudley,  92. 

Iowa. — Church  v.  Crossman  (1878) 
49  Iowa,  444. 

Kentucky.— Boyd  v.  Com.  (1912) 
149  Ky.  764,  42  L.R.A.(N.S.)  580,  149 
S.  W.  1022,  Ann.  Gas.  1914B,  481. 

Maine.— Littlefield  v.  Brooks  (1862) 
60  Me.  475;  Fayette  v.  Livermore 
(1873)  62  Me.  229. 

Maryland^-Gross  v.  Black  (1887) 

9  Gill  &  J.  198. 
Bfassachusetts.  —  Bulkley  v.  Wil- 

liamstown  (1856)  3  Gray,  493;  Shaw 
V.  Shaw  (1867)  98  Mass.  158. 

New  Yorli. — Graham  v.  Public  Ad- 
ministrator (1856)  4  Bradf.  127;  Plant 
V.  Harrison  (1902)  36  Misc.  649,  74  N. 
Y.  Supp.  411  (obiter). 

North  Carolina. — REYNOLDS  v.  Uuoyd 
Cotton  Mills  (reported  herewith) 
ante,  284. 

Ohio. — Gorman  v.  Baltimore  &  0.  & 
C.  R.  Co.  (1892)  11  Ohio  Dec.  Reprint, 
649. 

Pennsylvania.  —  Price  v.  Price 
(1893)  156  Pa.  617,  27  Atl.  291. 


in.  Exception  as  to  domieU  of  origan,  299. 
IV.  Miscellaneona^  SOS. 

This  has  been  held  where  one  pro- 
ceeding from  one  country  to  another 
was  in  an  intervening  country  (Gra- 
ham V.  Public  Administrator  (N.  Y.) 
supra)  ;  where  one  proceeding  from  one 
state  of  the  Union  to  another  was  in 
an  intervening  state  (Boyd  v.  Com. 
(Ky.)  supra) ;  or  in  the  original  state 
(Talmadge  v.  Talmadge  (1880)  66 
Ala.  199) ;  and  where  he  has  on  such 
a  journey  reached  another  county  of 
the  original  state,  his  domicil  remains 
in  the  original  county  (Church  v. 
Crossman  (Iowa)  and  Gorman  v.  Bal- 
timore &  O,  &  C.  R.  Co.  (Ohio)  supra) . 
So,  where,  in  proceeding  from  one 
county  to  settle  in  another  he  has  not 
reached  the  boundary  of  the  original 
county  (Reynolds  v.  Lloyd  Cotton 
Mnis  (reported  herewith) ,  ante» 
284),  or  has  reached  an  interreninsr 
county  (Lamar  v.  Mahony  (Ga.)  su- 
pra). So,  where,  in  proceeding  from 
one  town  to  settle  in  another  he  has 
reached  an  intervening  town  (Little- 
field  v.  Brooks  (He.)  supra). 

In  Smith  V.  Croom  (1857)  7  Fla.  81, 
where  death  had  taken  place  in  itinere. 
but  the  court  did  not  consider  that 
there  had  been  an  intent  to  abandon 
the  domicil  of  origin,  the  court  re- 
ferred to  "the  admitted  doctrine  that 
where  a  party  abandons  the  domicil  of 
origin  in  fact,  and  wiUi  a  present  in- 
tention to  acquire  a  new  one,  if  he 
dies  in  itinere  and  before  he  has  con- 
summated that  intention  by  an  actual 
residence,  the  domicil  of  origin  ipso 
facto  and  eo  instanti  reverts  and  re- 
attaches to  the  party." 

The  same  rule  has  been  applied 
where,  while  proceeding  from  one 
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state  of  the  Union  to  settle  in  another 
state,  there  has  been  a  change  of  mind 
in  an  intervening  state.  Cross  v. 
Black  (Md.)  and  Shaw  v.  Shaw 
(Haas.)  supra ;  IjCB  Trois  Freres 
(1803)  Stewart,  Viee-Adm.  Rep.  (N. 
8.)  1,  infra,  IIL 

So  it  has  been  held  where  one  in 
itinere  from  the  foreign  country  of  his 
domicil  of  choice  to  Ms  domicil  of 
origin,  with  intent  to  resume  it, 
changes  his  mind  and  starts  to  return 
to  his  domicil  of  choice  that  he  re- 
gains at  once  his  domicil  of  choice. 
Lea  Trois  Freres  (N.  S.)  supra. 

Thus,  a  citizen  of  Maryland,  intend- 
ing to  break  up  his  eetabliahment,  and 
leaving  that  state  with  tiie  avowed  de- 
sign of  becoming  a  resident  of  Mis- 
souri, and  who  while  on  his  way,  in 
Ohio,  changed  his  purpose  and  re- 
turned into  Maryland  with  his  slaves, 
who  had  accompanied  him,  did  not 
violate  tihe  statute  prohibiting  the 
bringing  of  slaves  into  the  state.  The 
eonrt  said:  *°rhe  numerous  mischiefs 
snggested  in  argument  would  inev- 
itably result  if  the  master  could  be  ' 
considered  as  having  lost  his  claim  to 
be  considered  a  citizen  of  Maryland 
before  he  had  become  a  resident  of 
another  place,  placing  him  at  the  mer* 
ej  of  all  who  might  offlcioudy  or 
malevolently  oppose  his  just  claims  to 
flie  quiet  enjoyment  of  his  property, 
and  denying  him  the  character  of  a 
citizen  of  any  one  of  the  states,  in 
which  character  alone  he  could  invoke 
the  aid  of  the  laws  and  legal  tribunals 
of  that  government,,  which  is  common 
to  all  the  states.**  Gross  v.  Black 
(lU.)  supra. 

In  Shaw  v.  Shaw  (Mass.)  supra,  a 
married  pair,  domiciled  in  Massachn- 
setts,  left  that  state  to  remove  to 
Colorado^  and,  while  temporarily  de- 
tained in  Philadelphia  on  the  way,  the 
husband  treated  the  wife  so  cruelly 
that  she  returned  to  Massachusetts 
and  applied  for  a  divorce  there  on  ac- 
count of  the  acts  committed  in  Fenn- 
sylTa&ia,  and  it  was  held  that  the  legal 
domicil  of  the  pair  was  in  Massachu- 
setts. The  court  said:  "There  is  no 
aathority  for  saying  that  a  former 
domicil  can  be  lost  while  one  is  in 
transitu  and  before  he  has  arrived  at 


another  place  in  which  he  intends  to 
establish  himself." 

There  are  two  cases  which  might  be 
interpreted  as  opposed  to  the  rule. 
.  In  State  v.  Barrow  (1855)  14  Tex. 
179,  66  Am.  Dec.  109,  where  husband 
and  wife  left  their  residence  in  Mis- 
sissippi to  move  to  Texas,  and  on  the 
way  made  a  visit  to  the  wife's  parents 
in  Tennessee,  and  on  their  leaving 
there  for  Texas  her  father  presented 
the  wife  with  a  slave.  It  was  held 
that  the  ownership  of  the  slave  would 
be  governed  by  the  law  of  Texas.  It 
is  not  clear,  however,  that  the  court 
meant  to  rest  its  conclusion  upon  the 
ground  that  Texas  was  the  technical 
domicil. 

In  Burnett  v.  Meadows  (1847)  7  B. 
Mon,  (Ky.)  277,  46  Am.  Dec.  517,  it 
was  held  that  the  county  court  of  Nel- 
son county,  Kentucky,  had  jurisdiction 
to  grant  administration  of  tiie  estate 
of  a  man  who,  being  a  resident  of  Es- 
sex county,  Virginia,  contemplating  a 
removal  to  the  said  county  of  Nelson, 
died  on  the  way  before  he  had  left 
the  county  of  Essex,  but  after  he  had, 
with  his  family  and  property,  com- 
menced his  intended  removal;  after 
his  death,  his  family  continued  their 
journey,  bringingr  with  them  the  prop- 
erty, and  settled  and  resided  for  some 
years  in  Nelson  county;  no  part  of  his 
property  was  actually  in  Kentucky  at 
tiie  time  of  his  death.  The  court  said : 
"The  succession  to  his  slaves  and  per- 
sonal estate  should  no  doubt  be  reg- 
ulated by  the  laws  of  the  country 
where  he  resided  when  he  died.  And 
had  he  been  domiciled  in  the  state  of 
Virginia  at  the  time  of  his  death,  and 
his  property  afterwards  heen  brought 
into  this  state,  no  administration  on  it 
could  have  been  granted  here.  .  .  . 
Inasmuch,  however,  as  this  property 
was  in  transitu  when  he  died,  and  aft- 
erwards reached  its  destination,  and  as 
many  inconveniences  would  necessar- 
ily result  from  the  absence  of  power 
in  our  county  courts  to  regulate  its 
administration,  it  should  be  regarded 
as  being,  at  the  time  of  his  death,  con- 
structively in  this  state,  under  the  cir- 
cumstances here  presented,  solely, 
however,  for  the  purpose  of  enabling  a 
county  court  in  this  state  to  grant  an 
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administration  thereon.'*  (It  should 
be  stated,  however,  that  all  it  was 
necessary  to  hold  in  the  case  was  that 
another  county  court  in  Kentucky  had 
no  jurisdiction  to  grant  letters  of  ad- 
ministration de  bonis  non  on  the  es- 
tate.) 

A  person  removing  into  a  state  with 
the  intention  of  making  his  home  there 
obtains  his  domicil  in  that  state,  al- 
though he  has  not  settled  in  a  per- 
manent home  there.  Winans  v.  Wi- 
nans  (1910)  206  Mass.  388,  28  L.B.A. 
(N.S.)  992,  91  N.  E.  394;  iBtna  Nat 
Bank  v.  Kramer  (1911)  142  App.  Div. 
444,  126  N.  Y.  Supp.  970;  Re  Wise 
(1914)  165  App.  Div.  420,  150  N.  Y. 
Supp.  782. 

Compare  dictum  in  Briggs  v.  Roch- 
ester (1860)  16  Gray  (Mass.)  337,  in- 
fra, n. 

Thus,  it  was  held  that  the  defendant 

was  a  resident  of  the  state  of  New 
York  on  April  7th  for  the  purpose  of 
the  attachment  laws,  where,  on  the 
3d  of  April,  she  left  her  domicil  in 
New  Jersey  with  the  intention  of 
abandoning  it,  and  went  to  Brooklyn, 
New  York,  with  the  intention  of  ac- 
quiring a  domicil  there,  and  while  the 
house  in  which  she  expected  to  live 
was  being  furnished,  she  remained 
temporarily  in  another  house  in  the 
vicinity,  and  on  the  10th  of  April  re- 
moved to  the  house  in  question,  part 
of  her  furniture  having  been  moved 
there  on  April  6th.  ^tna  Nat.  Bank 
V.  Kramer  (1911)  142  App.  Div.  444, 
126  N.  Y.  Supp.  970,  supra. 

So  it  was  held  that  a  decedent  had 
established  his  residence  in  Long 
Branch,  New  Jersey,  at  the  time  of  his 
death  in  September,  1911,  where,  hav- 
ing been  a  resident  of  New  York  city, 
he  bought  land  at  Long  Branch  in  1910, 
and  in  April,  1911,  went  there,  intend- 
ing to  establish  a  residence,  going  to 
the  house  of  his  son  and  there  remain- 
ing until  his  death,  when  his  own 
house  on  his  land  was  nearing  com- 
pletion. Re  Wise  (1914)  165  App. 
Div.  420,  150  N.  Y.  Supp.  782. 

A  husband  and  wife  lived  together 
in  the  state  within  the  meaning  of  a 
statute  making  that  fact  a  prerequisite 
to  jurisdiction  of  the  state  courts  over 
a  divorce  proceeding,  where  they  came 


into  the  state  with  the  intention  of 
making  their  home  there,  and  after 
remaining  a  few  days  looking  for 
apartments  selected  one  and  sent  their 
belongings  there,  although,  before 
taking  up  a  residence  in  the  apart- 
ment, the  husband  left  the  state  on 
business  and  never  returned.  Winans 
V.  Winans  (1910)  205  Mass.  388,  28 
L.R.A.(N.S.)  992,  91  N.  E.  394.  The 
court  said:  "Parties  who  have  come 
into  this  commonwealUi  for  the  pur- 
pose of  residing  here  permanently, 
without  any  intention  to  return  to 
their  former  places  of  abode,  and  who 
are  looking  around  to  find  a  suitable 
place  in  which  to  live,  cannot  be  said 
to  be  in  itinere.  Nor  can  their  former 
domicil  be  said  to  adhere  to  them  un- 
til they  have  fixed  upon  a  place  of 
abode  in  this  commonwealth." 

In  this  connection  it  may  be  stated 
that  it  was  held  that  the  head  of  a 
family,  who  removes  to  a  state  with 
them  for  the  purpose  of  residing  there, 
and  is  staying  temporarily  at  the 
house  of  his  father-in-law,  is  a  res- 
ident of  the  state  within  the  exemption 
laws.  Chesney  v.  Francisco  (1882> 
12  Neb.  626, 12  N.  W.  94. 

But  it  has  been  held  that  a  person 
removing  into  a  state  en  route  to  a 
particular  locality  therein  will  not  ob- 
tain a  domicil  in  that  particular  local- 
ity until  he  has  reached  it.  Thus,  in 
Rudolph  V.  Wetherington  (1918)  180 
Ey.  271,  202  S.  W.  662,  a  woman  with 
her  belongings,  having  left  her  fomier 
home  In  Arkansas  on  November  20th, 
reached  Paducah  county,  Kentucky, 
on  November  24th,  and  died  there 
November  26th,  while  en  route  to 
Ballard  county,  Kentucky,  to  which 
she  intended  to  remove,  but  where  she 
had  no  property.  It  was  held  she  was 
not  a  resident  of  Ballard  coun^  at  the 
time  of  her  death,  the  court  not  decid- 
ing where  her  domicil  was. 

In  Price  V.  Price  (1893)  156  Pa.  617, 
27  Atl.  291,  where  a  resident  of  Brook- 
lyn, New  York,  while  ill,  was  taken  to 
his  domicil  of  origin  at  West  Chester, 
Pennsylvania,  where  he  died  several 
weeks  later,  it  was  held  that  the  trial 
court  correctly  charged  the  jury  that 
they  were  to  say  whether  or  not  he 
"had  changed  his  residence,  prior  to 
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his  death,  from  the  city  of  Brooklyn  to 
the  borough  of  West  Chester.  He  did 
not  change  it  to  any  other  place.  You 
cannot  go  astray  on  that  point,  for  he 
never  went  any  other  place,  no  mat- 
ter what  his  intention  may  have  been. 
His  intention  may  have  been  to  go- 
to Birehrunville  or  Philadelphia,  but 
an  intention  not  carried  out,  not  con- 
summated by  actual  removal,  amounts 
to  nothing.  It  does  not  change  his 
residence.  His  residence  could  re- 
main where  it  was  previous  to  any 
such  thou^  or  the  existence  of  any 
such  intention." 

li.  Under  epecial  statutes. 

Some  of  the  cases  rest  so  particular- 
ly Dpon  special  statutes  that  they  are 
of  limited  application. 

Thus,  it  is  generally  held  under  at- 
tachment or  exemption  laws  that  one 
removing  or  about  to  remove  from  a 
state  is  not  a  nonresident  so  long  as  he 
has  not  left  the  state.  Ballinger  v. 
Lantier  (1875)  15  Ean.  608;  Grime- 
stead  v.  Lofgren  (1908)  105  Minn.  286, 
17  LJt.A.(N.S.)  990,  127  Am.  St.  Rep. 
56^  117  N.  W.  515;  Kugler  v.  Shreve 
(1859)  28  N.  J.  L.  129  (while  still  in 
the  orisinal  city);  Lyie  v.  Foreman 
(1789;  Pa.  C.  P.)  1  Dall.  480.  1  L.  ed. 
232. 

The  contrary  has  been  held  in  Vir- 
ginia. Thus,  where  a  foreign  attach- 
ment was  sued  out  while  the  debtor 
was  cm  his  way  from  the  old  domicil 
in  Virgrinia  to  the  new  domicil  at  Phil- 
adelphia, before  he  had  reached  the 
Virginia  border,  it  was  held  that  he 
was  Hien  not  a  resident  of  Virginia 
within  the  attachment  laws.  Clark  v. 
W^rd  (1855)  12  Gratt  (Va.)  440. 

In  State  use  of  Burt  v.  Allen  (1900) 
48  W.  Va-  154,  50  L.R.A.  284,  86  Am. 
St  Rep.  29, 86  S.  E.  990,  where  it  seems 
probable  that  the  attachment  had  is- 
sued after  the  debtor  had  left  the 
state,  it  was  held  that  if  a  resident  of 
the  state,  with  fixed,  set  intention  to 
remove  to  a  certain  place  in  another 
state  and  there  reside,  in  pursuance  of 
such  intention  goes  out  of  the  state, 
he  is.  within  the  meaning  of  the  at- 
tachment law.  a  nonresident  of  the 
state  directly  he  begins  the  removal  of 
bis  person  from  the  place  of  his  res- 
idence, even  before  he  gets  oatside  the 


state,  and,  to  constitute  him  a  nonres- 
ident, he  need  not  acquire  either  a 
domicil  or  residence  in  another  state. 

In  Briggs  v.  Rochester  (1860)  16 
Gray  (Mass.)  837,  where  the  plaintiff 
left  Massachusetts,  his  domicil  of 
origin,  in  April,  intending  to  remove  to 
M.  in  the  state  of  New  Yorlc.  and  went 
to  the  city  of  New  York,  where  he  re- 
mained until  after  May  1,  and  then  re- 
moved to  M.,  it  was  held  that  he  was 
not  on  May  1  an  inhabitant  of  R.  for 
the  purposes  of  taxation,  the  court 
observing,  however,  that  he  had  not  on 
that  day  lost  his  domicil  in  R. 

It  was  similarly  held  in  Colton  v. 
Longmeadow  (1866)  12  Allen  (Mass.) 
598,  that  the  plaintiff  was  not  taxable 
in  Massachusetts  on  May  1.  he  having 
left  that  state,  his  domicil  of  origin, 
on  April  28th  to  remove  to  Pennsyl- 
vania; and  on  April  30th  reached 
Hartford.  Connecticut,  where  he  was 
detained  some  days  by  lameness,  after 
which  he  went  to  Philadelphia,  where 
he  took  up  his  residence. 

(But  the  theory  that  "inhahltant" 
did  not  mean  the  same  thing  as  "one 
domiciled  in"  was  disapproved  in  Bor- 
land V.  Boston  (1882)  132  Haea.  89.  42 
Am.  Rep.  424.) 

In  Farrow  v.  Barker  (1842)  3  B. 
Mon.  (Ky.)  217.  it  was  held  that  it  was 
sufficient  to  justify  an  attachment 
against  the  defendant  as  a  nonresident 
of  l^ntucky  that  he  had  stated  that 
he  had  purchased  land  in  Missouri  and 
intended  to  go  there  and  live,  that  he 
persuaded  another  to  go  with  him  and 
settle  in  his  neighborhood,  and  that 
he  did  go  away  and  was  absent  when 
the  suit  was  begun  against  him  as  a 
nonresident,  and  did  not  return  until 
the  following  month. 

Cases  are  not  included  as  to  what  is 
"starting  to  leave  the  state"  under 
statutes;  see,  for  example,  Graw  v. 
Manning  (1880)  54  Iowa,  719,  7  N.  W. 
150;  Tubbs  v.  Garrison  (1886)  68 
Iowa,  44,  26  N.  W.  921. 

JII.  Exception,  oa  to  Aomictl  of  origin. 

It  is  stated  by  Justice  Story  in  his 
Conflictof  Laws,  §§  47,48:  "If  a  man 
has  acquired  a  new  domicil,  different 
from  that  of  his  birth,  and  he  removes 
from  it  with  an  int^ti<m  to  resume 
his  native  domicil,  tiie  latter  is  reac- 
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quired  even  while  he  is  on  his  way,  in 
itinere,  for  it  reverts  from  the  moment 
the  other  is  given  up.  .  .  .  The 
moment  a  foreign  domicil  is  aban- 
doned, the  native  domicil  is  reacquired. 
But  a  mere  return  to  his  native  coun- 
'ry,  without  an  intent  to  abandon  his 
foreign  domicil,  does  not  work  any 
change  of  his  domicil." 

It  has  been  held  that  one  who  leaves 
a  foreign  country  in  which  he  had 
acquired  a  domicil  of  choice,  with  in- 
tent to  resume  his  domicil  of  origin, 
at  once  in  itinere  regains  his  domicil 
of  origin.  The  Indian  Chief  (1801)  3 
0.  Rob.  (Eng.)  12;  Bianchi's  Goods 
(1862)  3  Swabey  &  T.  (Eng.)  16,  8  L. 
T.  N.  S.  171. 11  Week.  Rep.  240. 

The  same  has  been  held  in  case  of  a 
departure  from  one  American  state, 
the  domicil  of  choice,  with  intent  to 
return  to  another  American  state,  the 
domicil  of  origin.  Re  Walker  (1868) 
1  Low.  Dec.  237,  Fed.  Cas.  No.  17,061; 
Allen  V.  Thomason  (1851)  11  Humph. 
(Tenn.)  536,  64  Am.  Dec  65. 

An  American  resident  in  England 
who  sets  sail  from  there  with  intent 
to  resume  his  American  domicil  re- 
gains his  American  domicil  on  leaving 
England.  The  Indian  Chief  (Eng.) 
supra. 

A  (xenoese  domiciled  in  Brazil  left 
tiiere  with  his  family  to  take  up  his 
permanent  residence  in  Genoa,  but 
died  on  the  voyage  at  Tenerife.  It  was 
held  that  as  he  had  finally  abandoned 
the  acquired  domicil  by  setting  off  on 
his  journey  to  return  to  his  domicil  of 
origin,  the  latter  revived.  Bianchi's 
Goods  (Eng.)  supra,  where,  however, 
the  decision  was  in  accord  with  an 
agreement  between  the  Italian  and 
Brazilian  governments. 

A  native  resident  of  Boston  became 
domiciled  in  California,  and  left  there 
intending  to  resume  his  Boston  home; 
he  returned  to  Boston  via  Europe  aft- 
er spending  eleven  months  in  France. 
It  was  held  his  Boston  domicil  revert- 
ed the  day  he  sailed  from  California. 
Re  Walker  (Fed.)  supra. 

In  Allen  v.  Thomason  (Tenn.)  su- 
pra, the  court,  while  deciding  the  case 
in  the  main  on  another  ground,  was  of 
the  opinion  that  where  the  domicil  of 
origin  had  been  Tennessee,  and  the 


person  had  afterwards  gone  to  Ar- 
kansas and  lived  there,  and  then  left 
Arkansas  with  the  intention  of  return- 
ing to  Tennessee,  while  on  the  way  in 
another  state  the  domicil  would  be 
Tennessee,  quoting  Story,  Cktnfi.  L.  § 
47. 

In  Les  Trois  Freres  (1803)  Stewart, 
Vice-Adm.  Rep.  (N.  S.)  1,  where  a 
Frenchman  naturalized  in  America 
sailed  for  home  with  the  intent  of  giv- 
ing up  his  American  domicil,  the  court 
stated  that  on  boarding  the  vessel  he 
became  a  French  citizen.  But  while 
at  sea,  hearing  that  there  was  a  war, 
he  changed  his  course  to  Boston,  and 
was  captured  while  still  at  sea.  It 
was  held,  on  his  stating  that  he  had  in- 
tended, when  steering  for  Boston,  to 
abandon  his  plan  of  going  to  France 
during  the  continuance  of  the  war, 
and  designed  to  return  to  his  domicil 
in  the  United  States,  that  he  had  be- 
come reinvested  with  his  former  Amer- 
ican character. 

There  ia  considerable  dicta  to  the 
effect  tiiat  the  domicil  of  origin  in- 
stantly reattaches  on  leaving  the  for- 
eign country  of  the  domicil  of  choice 
with  intent  to  resume  the  domicil  of 
origin;  see,  for  ouunple,  The  Venus 
(1814)  8  Cranch  (U.  S.)  263,  3  L.  ed. 
563,  per  Washington,  J. ;  The  Francis 
(1813)  1  Gall.  614,  Fed.  Cas.  No. 
5,034,  per  Story,  J.;  SUte  v.  Hallett 
(1846)  8  Ala.  159;  First  Nat.  Bank  v. 
Balcom  (1868)  35  Conn.  351. 

Generally,  in  tiie  American  cases  on 
domicil,  little  is  said  about  domicil  of 
orijrin.  (Only  four  of  the  cases  cited 
in  I.  supra,  give  the  domicil  of  the 
person  concerned;  to  wit,  Smith  .v. 
Groom  (1857)  7  Fla.  81;  Graham  v. 
Public  Administrator  (1856)  4  Bradf. 
(N.  Y.)  127;  Price  v.  Price  (1893)  156 
Pa.  617,  27  Atl.  291,  and  Les  Trois 
Frerds  (N.  S.)  supra.)  And  there  ia 
considerable  doubt  whether  in  Amer- 
ica the  theory  of  the  domicil  of  origin 
is  limited  to  cases  where  the  two  dom- 
icils  are  in  different  countries,  if  in- 
deed it  continues  to  obtain  at  all.  It 
has  been  seen  that  there  are,  at  least;, 
two  cases  sustaining  it  as  between  two. 
states  of  the  Union.  While  a  full  dis- 
cussion of  this  subject  would  exceed 
the  scope  of  this  note,  a  few  cases  be- 
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yond  its  scope  may  be  here  referred 

to. 

Story.  J.,  in  Catlin  v.  Gladding 
(1826)  4  Mason,  308.  Fed.  Cas.  No. 
2,520,  seems  to  consider  American 
statu  as  mutually  foreign,  bo  far  as 
relates  to  the  domieil  of  origin  and 
that  of  choice.  So  also  in  Shddon  v. 
Forsman  (1899)  17  Isac.  L.  Rev. 
(Pa.)  86,  the  suggestion  that  the  dom- 
ieil of  birth  reverts  as  soon  as  one  de- 
parts from  the  domieil  of  choice  with 
the  intent  to  resume  his  native  domieil 
seems  to  be  made  as  applying  to  dif- 
ferent states  of  the  Union. 

In  Denny  v.  Sumner  County  (1915) 
184  Tenn.  468,  LJUL1917A,  286,  184 
S.  W.  14,  the  coart  said:  "Reference 
may  be  made  parenthetically  to  an 
exception  recognized  in  this  state  to 
the  rule  that  a  domieil  once  fixed  re- 
mains until  another  is  actually  ac- 
quired, arising  in  event  of  a  change 
from  a  domieil  of  choice  to  that  of 
origin.  Then,  if  the  removal  be  with 
the  intention  to  resume  his  domieil  of 
origin,  the  latter  is  reacquired  before 
it  is  reached,  or  even  while  the  per- 
son is  in  itinere,  for  it  reverts  from 
the  moment  the  other  is  given  up.' 
.  .  .  The  doctrine  touching  this  ex- 
ception is  confined,  however,  to 
changes  from  one  country  to  another, 
or  from  one  state  of  tiie  Union  to 
snother." 

In  First  Nat.  Bank  v.  Balcom 
(1868)  85  Conn.  851,  the  court  said : 
"The  principle  that  a  native  domieil 
easily  reverts  applies  only  to  cases 
where  a  native  citizen  of  one  country 
goes  to  reside  in  a  foreign  country, 
and  there  acquires  a  domieil  by  res- 
idence without  renouncing  his  original 
all^iance.  In  such  cases  his  native 
domieil  reverts  as  soon  as  he  begins  to 
execute  an  intention  of  returning ; 
that  is,  from  the  time  that  he  puts 
himself  in  motion  bona  fide  to  quit 
the  country  sine  animo  revertendi,  be- 
eanse  the  foreign  domieil  was  merely 
adventitions,  and  de  facto,  and  pre- 
cis only  while  actual  and  complete. 
.  .  .  This  principle  has  reference 
to  a  national  domieil  in  its  enlarged 
senses  and  grows  out  of  native  alle- 
giance or  citizenship.  It  has  no  ap- 
pticatioD  when  the  question  is  between 


a  native  and  acquired  domieil,  where 
both  are  under  tiie  same  naUonal  Ju- 
risdiction." 

In  Steers's  Succession  (1895)  47  La. 
Ann.  1551.  18  So.  503,  where  the  ques- 
tion was  as  to  domieil  in  one  of  two 
American  states,  it  was  said  that  the 
theory  of  the  domieil  of  birth  as  rec- 
ognized in  England  depended  upon 
different  ideas  from  those  obtaining 
in  America;  there  the  idea  being  to 
keep  the  family  together;  here  there 
was  often  a  great  change  of  locality 
in  families  and  individuals.  The  court 
said:  "We  conclude  that  it  will  re- 
quire the  same  facts  only  to  show  a 
change  of  domieil  from  the  domieil  of 
birth  that  it  would  require  to  show  a 
change  from  one  selected  domieil  to 
another.  The  revival  of  the  intention 
to  return  to  the  domieil  of  birth  does 
not  apply  when  the  domieil  of  origin 
and  of  selection  are  both  domestic." 

In  Plant  v.  Harrison  (1902)  86 
Misc.  649,  74  N.  Y.  Supp.  411,  Leven- 
trltt,  J.,  said:  'The  English  rule  that 
the  domieil  of  origin  reverts  at  once 
upon  the  abandonment  of  the  domieil 
of  choice  (Udny  v.  Udny  (1869)  L.  R. 
1  H.  L.  Sc.  App.  Cas.  441,  9  Eng.  Rul. 
Cas.  782)  has  not  been  followed  in  this 
country,  where  the  rule  seems  to  be 
that  a  domieil  once  acquired  continues 
not  only  until  it  is  abandoned,  but  un- 
til another  is  acquired.  Jacobs,  Dom- 
ieil, §  114." 

In  Re  Grant  (1913)  83  Misc.  267, 
144  N.  Y.  Supp.  567,  Fowler,  Surrogate, 
in  an  opinion  not  free  from  novelty, 
says:  **In  a  case  where  a  person  aban- 
dons his  former  domieil  of  choice,  and, 
with  intent  to  take  up  a  new  domieil 
of  choice^  starts  toward  such  new  dom- 
ieil of  cholc^e  and  dies  In  itinere,  I 
do  not  understand  that  the  American 
private  courts  intend  to  deny  the  truth 
of  the  accepted  doctrine  of  the  pub- 
licists of  the  world  and  hold  that  the 
new  domieil  of  choice  to  which  the 
man  is  journeying  is  not  complete  the 
moment  he  so  puts  himself  in  motion. 
Nor  do  I  understand  that  our  private 
courts  deny  that  this  rule  would  be 
entirely  different  if  the  domieil  so 
left  had  been  a  domieil  of  origin,  for 
in  such  a  state  of  fact  it  is  conceded 
that  arrival  at  the  new  domieil  of 
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choice  must  be  established,  or  the 
domicil  of  origin  still  prevails.  .  .  . 
I  am  aware  that  it  is  sometimes  said 
that  the  courts  of  this  country  do  not 
recognize  the  English  rules  governing 
domicil  on  some  points.  Plant  v. 
Harrison  (1902)  36  Misc.  666,  74  N.  Y. 
Supp.  411,  quoting-  Jacobs,  Domicil, 
§  114  .  .  .  Notwithstanding  sach 
statements  of  our  American  courts,  I 
am  not  persuaded  that  there  is  in  this 
country  any  deliberate  policy  or  inten- 
tion to  repudiate  generally  established 
rules  of  private  international  dealing 
on  any  point.  ...  If  we  examine 
the  American  cases  apparently  deviat- 
ing from  acc^ted  doctrines  of  private 
international  law,  we  shall  find  they 
relate  to  domestic  matters  within  the 
separate  spheres  of  the  various  states 
of  the  United  States.  ...  A  dom- 
icil of  choice  may  cease,  although  no 
new  domicil  of  choice  is  acquired. 
This  ts  an  accepted  principle  of  pri- 
vate international  law." 

It  is  considered  in  England  not  on- 
ly that  the  domicil  of  origin  reattaches 
at  once  on  leaving  the  country  of  the 
domicil  of  choice,  but  also  Uiat  such 
reattachment  will  take  place  if  the  de- 
parture from  the  domicil  of  choice  is 
animo  non  revertendi,  although  there 
is  no  intent  to  resume  the  domicil  of 
choice.  Thus,  in  Udny  v.  Udny  (Eng.) 
supra,  a  case  not  arising  in  itinere, 
Hatherley,  Lord  Chancellor,  said,  re- 
ferring to  the  opinion  of  Leach,  Vice 
Chancellor,  in  Munroe  v.  Douglas 
(1820)  5  Madd.  Oh.  379,  66  Eng.  Re- 
print, 940:  'It  is  said  by  Sir  John 
Leach  that  the  change  of  the  newly 
acquired  domicil  can  only  be  evidenced 
by  an  actual  settling  elsewhere,  or 
(which  is,  however,  a  remarkable 
qualification)  by  the  subject  of  the 
change  dying  in  itinere  when  about 
to  settle  himself  elsewhere.  But  the 
^Bg  in  itinere  to  a  wholly  new  dom- 
icil would  not,  I  apprehend,  change  a 
domicil  of  origin  if  the  intended  new 
domicil  were  never  reached.  So  that 
at  once  a  distinction  is  admitted  be- 
tween what  is  necessary  to  reacquire 
the  original  domicil  and  the  acquiring 
of  a  third  domicil.  .  ,  .  Story,  in 
his  Conflict  of  Laws,  §  47  (at  the  end), 
says:   It  a  man  has  acquired  a  new 


domicil  different  from  that  of  bis 
birth,  and  he  removes  from  it  with 
intention  to  resume  his  native  domicil, 
the  latter  is  reacquired,  even  while  he 
is  on  his  way,  for  it  reverts  from  the 
moment  the  other  is  given  up.'  The 
qualification  that  he  must  abandon 
the  new  domicil  with  the  special  in- 
tent to  resume  that  of  origin  is  not,  I 
think,  a  reasonable  deduction  from 
the  rules  already  laid  down  by  deci- 
sion, because  intent  not  followed  by  a 
definitive  act  is  not  sufficient  The 
more  consistent  theory  is,  that 
abandonment  of  the  new  domicil  is 
complete  animo  et  facto,  becanse  the 
factum  is  the  abandonment,  the  an- 
imus is  that  of  never  returning." 
Chelmsford,  L.  J.,  expressed  himself 
similarly. 

See  also,  as  holding  that  on  proving 
abandonment  of  a  domicil  of  choice 
the  domicil  of  origin  is  shown.  King 
V.  Foxwell  (1876)  L.  R.  S  Ch.  Div. 
(Eng.)  618.  46  U  J.  Ch.  N.  S.  69S,  24 
Week.  Rep.  629. 

There  is  perhaps  an  obiter  approval 
of  that  doctrine  in  Re  Wrigley  (1831) 
8  Wend.  (N.  Y.)  134,  when,  though 
the  time  as  of  which  the  question  was 
to  be  determined  was  subsequent  to 
the  jonm^  to  the  native  country,  the 
chancellor  said :  ''Although  the  plain- 
tiff in  error  was  an  inhabitant  of  New 
York  while  he  was  actually  located 
there  and  doing  business  as  a  commis- 
sion merchant,  yet  the  moment  he 
broke  up  his  residence  and  sailed  for 
his  native  land,  sine  animo  revertendi, 
he  was  no  longer  an  inhabitant  of  New 
York,  but  he  resumed  his  domicil  of 
origin.  Les  Trois  Freres  (1803) 
Stewart,  Vice-Adm.  Rep.  (N.  S.)  6." 

But  such  doctrine  was  not  approved 
in  Mills  V.  Alexander  (1858)  21  Tex. 
154,  where  a  native  of  the  United 
States  having  a  domicil  of  choice  in 
Texas  died  in  1833  in  Louisiana  in 
itinere  from  Texas  to  Arkansas.  It 
was  held  that  it  would  not  be  pre- 
sumed that  he  had  abandoned  his  dom- 
icil of  choice  unless  it  was  shown  that 
he  left  with  the  intention  of  such 
abandonment. 

Dicey  on  International  Law,  2d  ed. 
123,  asserts  that  one  leaving  a  dunicil 
of  choice  for  a  new  domicil  M  choice 
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has  in  itinere  the  domieil  of  origin. 
But  this  would  aeem  hardly  in  accord 
with  the  doctrine  of  Las  Troia  Freres 
(1803)  Stewart,  Vice-Adm.  Rep.  (N. 
&)  1,  flupra. 

iV,  Miscellaneous. 

Where  the  question  was  whether  a 
man  was  a  housekeeper  while  he  was 
packing  up  to  remove  to  another 
state,  the  court  said:  "An  avowed  in- 
tention on  his  part  to  remove,  and  a 
packing  up  for  that  purpose,  did  not 
deprive  him  of  the  character  of  hoase- 
keeper;  lun*  would  he  cease  to  be  such 
while  in  transitu  from  one  place  to 
another  any  more  than  an  intention 
to  remove  would  deprive  a  man  of  his 
residence  or  domieil."  Anthony  v. 
Wade  (1866)  1  Bush  (Ky.)  110. 

In  Kilbum  v.  Bennett  (1841)  3 
Het  (Mass.)  199,  where  the  question 
was  whether  the  defendant  was,  for 
purposes  of  taxation,  an  Inhabitant  of 
G.  on  May  1st,  it  was  considered  a 
matter  of  domieil.  There  the  defend- 
ant, about  to  move  to  Illinois,  sold  his 
farm  in  the  town  of  G.  and  early  in 
April  with  his  family  removed  to 
another  house  in  G.  On  April  27th, 
they  went  to  the  house  of  his  brother 
in  Uie  town  of  T.,  where  they  remained 
for  several  days  after  May  Ist,  and  left 
there  May  27th  for  Illinois,  but  were 
in  G.  part  of  the  time  in  May.  It  was 
held  to  be  error  to  refuse  to  permit 


the  defendant  to  prove  that  tiiree 
weeks  before  April  27th  he  told  the 
person  in  whose  house  he  tlien  was 
that  he  would  leave  G.  before  May  Ist 

and  remove  to  T.  to  reside  at  his  broth- 
er's until  he  should  go  to  Illinois. 

A  railroad  brakeman  resident  in  M. 
county,  Kentucky,  having  left  his  em- 
ployment, shipped  his  goods  to  B. 
county  for  the  purpose  of  taking  up 
his  residence  there;  his  family  went 
to  J.  county  on  a  visit,  and  while  they 
were  there  he  entered  the  employ  of 
another  railroad  and  was  killed  in  N. 
county.  It  was  held  that  he  was  no 
longer  a  resident  of  M.  county,  and 
that  if  he  was  not  a  resident  of  B. 
county  then  he  had  no  known  place  of 
residence  in  the  state  within  the  ad- 
ministration statutes.  IfOuisville  &  N. 
R.  Go.  V.  Schumaker  (1899)  112  Ey. 
431.  63  S.  W.  12.  reargument  denied 
in  (1900)  108  Ky.  263,  56  S.  W.  155. 

In  Reed's  Appeal  (1872)  71  Pa.  378, 
the  reporter's  statement  of  facts  shows 
a  case  within  the  scope  of  this  note, 
but  the  facts  as  stated  in  the  court's 
opinion  do  not  do  so. 

In  Ringgold  v.  Barley  (1863)  6  Md. 
186,  69  Am.  Dec.  107,  cited  in  the  re- 
ported case  (Reynolds  v.  Lloyd  Cot- 
ton Mills,  ante,  284) ,  the  destination 
was  reached,  and  it  was  held  that  a 
new  d<Hnicil  had  been  acquired. 

a  B.  a 


p.  D.  SWELL,  Admr.,  etc.,  of  Mary  H.  EweU,  Deceased, 

V. 

MARY  A.  SNEED  et  al. 

Twmeatem  Auprmn«  Oourt— itprft  Term,  1917* 
(136  Tenn.  602,  191  S.  W.  181.) 

Charities  —  absence  of  trustee  —  effect 

1.  A  bequest  to  educate  young  ministers  for  a  religious  denomination 
cannot,  where  no  trustee  is  appointed,  be  enforced  in  a  state  where  the 
prerogative  power  as  parens  patrise  does  not  exist,  and  it  is  immaterial 
that  authority  is  given  by  the  will  to  an  unincorporated  body  of  such 
denwnination  to  appoint  a  trustee. 

[See  note  on  thU  question  beginning  on  page  314.] 
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—  power  of  attorney  genera], 

2.  A  statute  authorizing:  the  bring- 
ing' of  an  action  to  bring  trustees  of 
a  fund  given  for  charity  to  account 
does  not  confer  power  upon  the  attor- 
ney general  to  appear  for  the  estab- 
lishment of  an  invalid  charitable  trust. 

[See  2  R.  C.  L.  923;  6  R.  a  L.  860.] 
Judgment  —  stare  decisis. 

3.  Decisions  which  have  become 
rules  of  property  must  be  respected. 

[See  7  R.  C.  L.  1000  et  seq.] 


Will  —  codicil  —  revocation. 

4.  A  codicil  will  not  be  deemed  a 
revocation  of  the  will  unless  such  an 
intention  is  expressed  or  is  necessa- 
rily implied. 

—  conditional  revocation. 

5.  A  will  will  not  be  revoked  by  a 
codicil  which  fails,  even  though  a  revo- 
cation was  intended,  if  the  intention 
was  to  revoke  only  in  favor  of  the  ob- 
jects mentioned  in  the  codicil. 


Cebtiorasi  to  the  Court  of  Civil  Appeals  to  review  a  decree  reversing 
a  decree  of  the  Chancery  Court  for  Fayette  County  (McKinney,  Ch.) 

construing  the  will  of  Mary  H.  Ewell,  deceased,  and  directing  that  the 
estate  be  turned  over  to  the  trustees  for  the  purposes  indicated  by  the 
will.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Tim  E.  Cooper,  H.  C.  Moor-  A  bequest  for  the  education  of  young 
man,  Riddick  &  Riddick,  and  Frank  M.    ministers  of  any  special  church  is  auffl- 


Thomimon,  Attorney  General,  for  peti- 
tioners: 

Beneficiaries  In  a  charitable  trust 
need  not  be  certain  and  definite,  and, 
on  the  contrary,  if  the  beneficiaries  are 
certain  and  definite,  this  is  not  a  chari- 
table trust,  but  a  private  trust. 

Dickson  v.  Montgomery,  1  Swan, 
370;  Johnson  v.  Johnson.  92  Tenn.  564. 
22  L.R.A.  179,  36  Am.  St  Rep.  104,  23 
S.  W.  114;  5  R,  C.  L.  309;  Grant  v. 
Saunders,  121  Iowa,  80,  100  Am.  St. 
Rep.  310,  95  N.  W.  411;  Thompson  v. 
Brown,  116  Ky.  102,  62  L.R.A.  398, 
105  Am.  St.  Rep.  194,  75  S.  W.  210; 
Russell  V.  Allen,  107  U.  S.  166,  27  L. 
ed.  S98,  2  Sup.  Ct.  Hep.  327;  Harring- 
ton V.  Pier,  105  Wis.  514,  50  L.R.A. 
308,  76  Am.  St.  Rep.  922,  82  N.  W.  345; 
Hadley  v.  Forsee,  203  Mo.  418,  14 
L.R.A.(N.S.)  49,  101  S.  W.  59;  Michi- 
gan Trust  Co.  V.  McNamara,  165  Mich. 
200,  37  L.R.A.(N.S.)  986,  ISO  N.  W. 
653. 

Equity  will  not  allow  any  trust  to 
fail  for  want  of  a  trustee.  This  rule 
applies  with  even  stronger  force  to  a 
charitable  trust  than  to  a  private  trust. 

1  Perry,  Trusts,  §  38,  p.  27;  2  Perry, 
Trusts,  §  731,  p.  1210;  2  Story,  Eq. 
Jur.  §  976;  6  R.  C.  L.  359;  6  Cyc.  939; 
Heiskell  v.  Chickasaw  Lodge,  87  Tenn. 
668,  4  L.R.A.  699,  11  S.  W.  825;  Hood 
v,  Dorer,  107  Wis.  149,  82  N,  W.  547; 
Hitchcock  V.  Board  of  Home  Missions, 
259  in.  298,  102  N.  E.  741,  Ann.  Gas. 
1915B,  1;  Green  v.  Fidelity  Trust  Co. 
134  Ky.  311,  120  S.  W.  283,  20  Ann. 
Cas.  861 ;  Hadley  v.  Forsee,  14  L.R.A. 
(N.S.)  109,  note. 


ciently  definite  ana  valid. 

Dickson  v,  Montgomery,  1  Swan, 
370;  Daniel  v.  Fain,  6  Lea,  324. 

Messrs.  R.  M.  Barton,  W.  H.  BorsJe. 
and  Lake  E.  Wright,  for  respondents 
Sneed  et  al. : 

A  will  and  codicil  shall  be  declared 
and  construed  together  as  parte  of  one 
«nd  the  same  instrument,  and  a  codicil 
is  no  more  effective  for  the  revocation 
of  a  will  than  is  plainly  expressed ;  and 
when  a  devise  has  once  been  made,  in- 
tention to  revoke  the  same  must  be 
clear,  and  it  must  be  accompanied  by 
some  effective  act  for  that  purpose. 

Ford  V,  Ford,  1  Swan,  431 ;  Pritch- 
ard.  Wills,  §  266;  Billington  v.  Jones, 
108  Tenn.  238,  56  L.R.A,  654,  91  Am. 
St.  Rep.  751,  66  S.  W.  1127;  Ward  v. 
Saunders,  2  Swan,  174;  Stover  v.  Ken- 
dall, 1  Coldw.  557 ;  Armstrong  v.  Doug- 
lass, 89  Tenn.  219,  10  L.R.A.  85,  14 
S.  W.  604;  Homberger  v.  Homberger, 
12  Heisk.  635;  Reagan  v.  Stanley,  11 
Lea,  316;  Greer  v.  McCrackin,  Peck. 
(Tenn.)  301,  14  Am.  Dec.  755. 

Where  a 'will  has  once  been  made  and 
properly  executed,  and  a  subsequent 
will  is  made  which  is  inoperative  for 
any  reason,  the  legal  effect  is  to  revive 
the  prior  will. 

Allen  V.  Jeter,  6  Lea,  672;  Brown  v. 
Cannon,  8  Head,  357;  Rodgers  v.  Rod- 
gers,  6  Heisk.  493;  Gass  v.  Gass,  8 
Humph.  286;  Stover  v.  Kendall,  1 
Coldw.  557;  Smith  v.  Puryear,  8  Heisk. 
706;  Cowan  v.  Walker,  117  Tenn.  135, 
96  S.  W.  967. 

Testatrix  intended  Robert  H.  Shep- 
herd to  be  the  principal  object  of  her 
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bountj.  She  did  not  intend  to  revoke 
hir  win  b7  executing  a  codiciL 

Pritchard,  Wills,  §  266;  Doe  ex  dem. 
Hoich  V.  Marchant,  7  Scott,  N.  R.  644, 
6  Han.  &  G.  813,  134  Eng.  Reprint, 
1120,  13  L.  J.  C.  P.  N.  S.  59.  8  Jur, 
21;  Williams,  Exrs.  4th  Am.  ed.  p.  132; 
1  Jarman,  Wills,  6th  ed.  p.  174;  Wet- 
more  T.  Parker.  62  N.  Y.  460;  40  Cyc. 
1182;  Geoburey  v.  Beckett,  14  Beav. 
S85,  51  Eng.  Reprint,  409;  Lee  v.  Lee, 
45  Ind.  App.  646,  91  N.  E.  607;  Ex 
parte  Ilchester,  7  Yes.  Jr.  373;  32  Eng. 
Reprint,  161,  6  Revised  Rep.  138;  Re 
Tjkr,  128  N.  Y.  Supp.  733;  Viele  v. 
Eeeler,  129  N.  Y.  199,  29  N.  E.  78;  Wil- 
liams V.  Miles,  68  Neb.  463,  62  L.R.A. 
383,  110  Am.  St.  Rep.  431,  94  N.  W. 
710,  96  N.  W.  161.  4  Ann.  Caa.  806; 
Russel)  V  Hartley,  83  Conn  654,  78  Atl. 
323;  Eyer  v.  Williamson.  256  111.  640, 
100  N.  E.  188;  Ck>wan  v.  Walker,  117 
Tenn.  141,  96  S.  W.  967;  Austin  v. 
Cakes,  117  N.  Y.  577.  23  N.  E.  193; 
United  States  Fideli^  &  G.  Co.  v. 
Dooflas.  134  Ey.  874,  120  S.  W.  328, 
20  Ann.  Cas.  993. 

Ur.  HcEetchum  for  general  heirs  At 
kw  and  distributees  of  deceased. 

Hr.  Roane  Waring  for  plaintiff. 

Mr.  Justice  Green  delivered  the 
opinion  of  the  court: 

This  case  involves  primarily  the 
validity  of  a  provision  of  the  will  of 
Muy  H.  Ewell,  deceased,  for  the 
education  of  young  ministers  of  the 
Presbyterian  Church. 

Mary  H.  Ewell  was  a  resident  of 
Fayette  county,  Tennesee,  and  died 
testate  March  11,  1912.  Her  will 
consisted  of  an  original  testament 
and  codicil  thereto,  provisions  of 
the  body  of  the  will  are  not  material 
in  this  connection.  With  the  excep- 
tion of  certain  small  legacies,  Miss 
Ewell  devised  and  bequeathed  her 
property  to  her  uncle,  Robert  H. 
Shepherd.  He  was  also  named  as 
residaary  legatee.  This  will  was 
dated  June  22.  1885.  On  June  3, 
1907,  she  added  a  codicil  in  the  fol- 
lowing language :  "In  the  name  of 
God  Almighty,  amen.  I,  Mary  H. 
Ewell,  being  of  sound  mind,  do  this 
day,  June  3, 1907.  will  and  bequeath 
aD  of  my  property,  both  real  and 
personal,  to  my  beloved  uncle,  Rob- 
ert H.  Shepherd,  during  his  life- 
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-  time.  At  his  death  all  real  estate  to 
be  sold  and  all  money  collected  and 
held  by  two  trustees  to  be  appointed 
by  the  synod  of  Memphis,  and  the 
s^d  money  to  be  used  in  educating 
young  ministers  of  the  Presbyterian 
Church.  I  desire  all  of  my  house- 
hold goods  and  jewelry  to  be  given 
to  ray  namesake,  Mary  H.  Ewell." 

After  the  death  of  the  testatrix, 
the  will  and  codicil  were  duly  pro- 
bated. Mr.  Shepherd  qualified  as 
executor  and.  later,  died. 

Miss  Ewell  was  a  member  of  the 
Presbyterian  Church  at  La  Grange. 
Tennessee.  La  Grange  church  was 
within  the  bounds  of  what  was 
known  as  the  "synod  of  Memphis," 
formerly.  Prior  to  the  death  of 
Miss  Ewell  the  synod  of  Memphis 
was  abolished,  and  the  Presbyterian 
Church  in  the  United  States  placed 
the  churches  belonging  to  that 
synod  in  the  synod  of  Tennessee, 
^e  synod  is  a  voluntary,  unincor- 
porated religious  association — a  sort 
of  intermediate  churdi  court,  with- 
out legal  entity. 

The  synod  of  Tennessee  dected 
two  trustees.  G.  W.  Heiskell  and  G. 
W.  McRae.  to  administer  the  trust 
attempted  to  be  created  by  Miss 
Eweirs  will. 

The  personal  representative  of 
Miss  Ewell  filed  this  bill  against  the 
aforesaid  trustees  and  against  the 
heirs  and  distributees  of  Miss  Ewell. 
and  the  heirs  and  distributees  of  B. 
H.  Shepherd,  seeking  a  constroc- 
tion  of  the  will  and  directions  from 
the  court  as  to  the  proper  disposi- 
tion to  be  made  of  the  estate  in  his 
hands. 

The  trustees  appointed  by  the ' 
synod  of  Tennessee  answered  and 
filed  a  cross  bill,  to  whic^  they  made 
the  attorney  general  of  Tennessee  a 
party,  as  well  as  the  heirs  and  rep- 
resentatives of  the  testatrix,  and  of 
R.  H.  Shepherd,  and  it  was  insisted 
by  the  trustees  that  the  provision 
of  Miss  Ewell's  will  for  the  educa- 
tion of  young  ministers  of  the  Pres- 
byterian Church  was  valid,  and 
should  be  upheld.    The  attorney 
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sreneral  concurred  in  this  conten- 
tion in  the  answer  to  the  cross  bill 
filed  by  him.  All  the  heirs  and  rep- 
resentatives assailed  the  validity  of 
said  provisions  of  the  codicil,  and, 
by  appropriate  pleadings,  they  pre- 
sented the  question  as  to  which  set 
of  them  should  take  the  estate  in  tiie 
event  the  court  held  the  attempted 
charitable  trust  invalid.  This  con- 
troversy between  the  heirs  and  rep- 
resentatives will  be  noticed  later. 

The  chancellor  decreed  in  favor 
of  the  codicil,  and  himself  appointed 
or  ratified  the  appointment  of  the 
two  trustees  who  had  been  nominat- 
ed by  the  synod  of  Memphis,  and  di- 
rected that  the  estate  be  turned  over 
to  said  trustees  for  the  purposes  in- 
dicated by  the  will. 

The  court  of  civil  appeals  reversed 
this  decree  of  the  chancellor,  and 
concluded  that  the  testatrix  had 
failed  in  her  effort  to  establish  a 
valid  charitable  trust,  and  that  court 
held  the  heirfi  and  representatives 
of  Mr.  Shepherd  to  be  entitled  to  tiie 
estate. 

The  case  is  before  us  on  a  petition 
for  certiorari  filed  by  the  trustees, 
and  upon  petition  for  certiorari  of 
the  heirs  and  representatives  of  the 
testatrix. 

As  indicated  heretofore,  the  first 
question  in  the  case  is  upon  the  va- 
lidity of  the  provision  for  the  edu- 
cation of  young  ministers  of  the 
Presbyterian  Church. 

In  ttie  consideration  of  this  ques- 
tion the  court  feels  obliged  for  the 
most  part  to  confine  tiie  discussion 
of  authorii^es  to  the  decisions  of 
this  state.  We  have  so  many  cases 
involving  charitable  trusts  and  the 
leading  principles  of  law  on  this 
subject  have  been  so  well  settled  in 
Tennessee,  that  we  cannot  be  gov- 
erned by  decisions  from  other  courts. 
We  will,  therefore,  only  look  to 
other  cases  in  so  far  as  it  becomes 
necessary  to  vindicate  the  soundness 
of  certain  former  rulings  of  this 
tribunal  that  are  assailed  herein. 

The  first  case  arising  in  Tennes- 
see upon  the  question  of  charities 


was  that  of  Green  v.  AUen,  5 
Humph.  170.  The  opinion  in  this 
case  was  delivered  by  Judge  Turley. 
It  has  long  been  regarded  by  the 
profession  as  a  classic  in  the  law, 
and  the  fundamental  rules  there 
laid  down  have  never  been  modified 
or  consciously  departed  from  by  this 
court. 

It  is  shown  in  Green  t.  AUen  that 
tiie  court  of  chancery  in  Tennessee 
possesses  only  tiiat  jurisdiction  for- 
merly exercised  by  the  chancellors 
of  England,  known  as  the  "extraor- 
dinary jurisdiction,"  as  distin- 
guished from  prerogative  and  other 
jurisdiction,  and  Judge  Turley  then 
says:  "I  therefore  think  that  we 
may  safely  assume  that  the  power 
of  the  chancellor  to  decree  an  ex- 
ecution of  a  trust  for  charitable  pur- 
poses, so  far  as  it  arises  out  of  his 
extraordinary  jurisdiction,  rests  up- 
on the  same  principles  as  trusts  of 
every  other  kind  and  description, 
and  fhat  there  must  be  either  a 
cestui  que  trust,  having  sufficient 
legal  capacity  to  take  as  devisee,  or 
donee,  or  that  there  must  be  a 
feoffee,  or  trustee,  charged  with  a 
specific  and  legal  trust,  before  the 
jurisdiction  can  be  exercised." 

Again  the  learned  judge  says: 
"If  the  charity  be  created  either  by 
devise  or  deed,  it  must  be  in  favor  of 
a  person  having  sufficient  capaci^ 
to  take  as  devisee  or  donee,  or,  if  it 
be  not  to  such  person,  it  must  be 
definite  in  its  object,  and  lawful  in 
its  creation,  and  to  be  executed  and 
regulated  by  trustees,  before  the 
court  of  chancery  can,  by  virtue  of 
its  extraordinary  jurisdiction,  in- 
terfere in  its  execution."  Green  v. 
Allen,  supra. 

These  conclusions,  thus  expressed, 
have  been  approved  or  ap- 
plied by  this  court  in  the  following 
reported  cases:  Oakley  v.  Long,  10 
Humph.  254;  Dickson  v.  Montgom- 
ery, 1  Swan,  348 ;  Franklin  v.  Arm- 
field,  2  Sneed,  305 ;  Gass  v.  Ross.  3 
Sneed,  211 ;  Frierson  v.  General  As- 
sembly, 7  Heisk.  683 ;  White  v.  Hale, 
2  Coldw.  77;  Cobb  v.  Denton,  6 
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Bazt  235;  Daniel  v.  Fain,  6  Lea, 
319;  Reeves  v.  Reeves,  5  Lea,  644; 
State  V.  Smith,  16  Lea,  662 ;  Heiskell 
V.  Chickasaw  Lodge,  87  Tenn.  668, 
4LJI.A.  699, 11  S.W.  825;  Rhodes  V. 
Rhodes,  88  Tenn.  637, 13  S.  W.  590; 
Johnson  v.  Johnson,  92  Tenn.  559, 

22  L.B^.  179,  36  Am.  St  Hep.  104, 

23  S.  W.  114 ;  Carson  v.  Carson,  115 
Tenn.  37,  88  S.  W.  175;  Jonea  v. 
Green,  —  Tenn.  — ,  36  S.  W.  729. 

Besides  the  propositions  above 
quoted  from  Green  v.  Allen,  certain 
other  conclusions  reached  in  that 
case  have  been  approved  and  ap- 
idied  from  time  to  time  in  the  sub- 
sequent cases  cited  above. 

One  of  these  is  Hist  the  functions 
of  the  Kin£:  as  parens  patrise,  with 
respect  to  the  administration  of 
charities,  have  not  been  devolved 
upon  any  officer  or  department  of 
government  in  Tennessee.  Another 
rule  laid  down  in  Green  v.  Allen, 
and  followed  in  White  v.  Hale,  Dan- 
iel V.  Fain,  and  Reeves  v.  Reeves,  is 
that  a  charity  must  stand  or  fall  as 
it  was  at  the  deatti  of  the  testator, 
and  cannot  be  validated  by  any  sub- 
sequent action. 

Likewise,  wherever  reference  is 
made  to  these  matters  in  our  cases 
the  doctrine  of  cy  prfes  has  been  re- 
pudiated, and  the  Statute  of  43 
ElizabeOi,  chap.  4,  declared  not  to 
be  in  force  in  Tennessee. 

In  a  number  of  our  cases  charita- 
ble bequests  have  been  upheld,  be- 
cause Ihey  were  definite  in  their  ob- 
jects and  were  supported  by  trus- 
tees. Such  cases  are  Dickson  v. 
Montgomery,  Franklin  v.  Annfield, 
Cobb  v,  Denton,  Frierson  v.  Gen- 
eral Assembly,  Heiskell  v.  Chicka- 
saw Lodffe,  and  State  v.  Smith,  and 
perhaps  others  unreported. 

In  some  of  our  cases  charitable 
bequests  have  been  held  invalid  be- 
cause their  purposes  were  not  suf- 
ficiently definite  to  be  ascertained 
anH  effectuateti  by  a  court  of  chan- 
cery. Such  particularly  are  the 
eases  of  Rhodes  v.  Rhodes,  Johnson 
V.  Johnson,  and  Jones  v.  Green. 

In  Green  v.  Allen,  the  court  held 


V.  SNEED.  307 

in  8.  W.  2S1.) 

the  bequest  invalid,  both  because  it 
was  not  sustained  by  trustees,  and 

because  indefinite. 

In  White  v.  Hale,  Daniel  v.  Fain, 
and  Reeves  v.  Reeves,  charitable  be- 
quests were  held  invalid  for  the 
reason  that  they  were  not  support- 
ed by  trustees,  and  apparently  for 
that  reason  alone. 

In  the  case  before  us,  no  trustees 
were  appointed  by  the  will,  but  it 
was  the  expressed  intention  of  the 
testatrix  that  trustees  should  be  ap- 
pointed by  the  synod  to  take  the 
property  and  administer  the  trust. 

!t  is  insisted  that  a  court  of  equity 
never  allows  a  trust  to  fail  for  want 
of  a  trustee,  and  it  is  urged  that 
this  maxim  applies  as  well  to  char- 
itable trusts  as  to  other  trusts. 
Such,  indeed,  is  the  general  rule, 
and  this  rule  is  applied  to  charitable 
trusts  in  many  jurisdictions.  The 
rule  has  no  application,  however,  to 
charitable  trusts  in  Tennessee.  We 
cannot  agree  with  learned  counsel 
that  this  question  is  undecided  in 
this  state. 

Jn  White  v.  Hale,  the  testator  de- 
vised certain  property  to  his  wife 
for  life,  and  after  her  death  to  the 
Nolachucky  Association,  "to  be  ap- 
propriated to  the  support  of  old 
Baptist  ministers  of  the  Gospel  of 
Jesus  Christ,  who  have  maintained  a 
good  character,  and  of  the  Same 
faith  and  order  of  the  Nolachucky 
Association."  The  will  then  con- 
tinued: "I  devise  and  direct  that 
my  land  be  never  sold ;  but  that  the 
said  association  appoint  and  em- 
power some  discreet  member  of 
their  own  body,  who  shall  be  au- 
thorized to  rent  and  receive  rents, 
and  apply  the  same  for  the  above 
purposes,  as  directed,  forever;  and 
such  agent,  when  appointed,  when- 
ever found  incapable,  from  want  of 
ability  or  otherwise,  to  manage  as 
above  directed,  the  said  association 
shall  supply  the  vacancy  by  appoint- 
ing another,  which  power  I  give  in- 
to the  hands  of  said  association,  for- 
ever." 

In  Daniel  v.  Fain,  the  testator's 
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will  provided  that  a  fund  "be  put  in- 
to the  hands  of  a  trustee  who  is  to  be 
selected  by  the  Union  Presbytery  or 
whatever  presbytery  may  embrace 
Jefferson  county^  to  be  employed 
by  said  trustee  to  assist  some  indi- 
gent young  man  in  a  preparatory 
course  for  the  sacred  ministry." 

In  both  of  these  cases,  almost 
identical  with  the  present  case,  the 
provisions  referred  to  were  held  in- 
effectual. Following  Green  v.  Allen, 
it  was  held  that  a  charity  must 
stand  or  fall  as  it  was  found  to  ex- 
ist at  the  death  of  the  testator,  and 
that  a  provision  for  the  appointment 
by  voluntary  unincorporated  asso- 
ciations of  trustees  to  manage  prop- 
erty for  charitable  purposes  would 
not  validate  such  devises,  and  rem- 
edy the  failure  of  the  will  to  pro- 
vide trustees  capable  of  taking. 

In  Reeves  v.  Reeves,  there  was  a 
devise  of  a  certain  dwelling  house 
and  lot  in  Johnson  City  to  testator's 
wife  for  life,  and  at  her  death  "to 
descend  to  the  Christian  Church,  as 
a  parsonage  or  ministerial  house  for 
said  denomination  of  Christians." 
The  Christian  Church  was  not  in- 
corporated, and  this  devise  was  held 
invalid,  because  no  trustee  was  in- 
terposed. The  court  quoted  the 
rules  laid  down  in  Green  v.  Allen  to 
the  effect  that  the  devise  must  be  in 
fovor  of  a  person  having  sufficient 
capacity  to  take,  or  definite  in  its 
object,  and  to  be  executed  by  trus- 
tees, and  added :  "In  other  words, 
it  must  have  all  the  elements  of  a 
valid  gift  of  the  title  either  directly 
to  the  beneficiary,  or  to  a  trustee 
witti  the  trust  definitely  settled,  so 
that  they  can  be  fairly  executed  by 
the  court,  by  compelling  the  trustee 
to  perform  them." 

In  Reeves  v.  Reeves,  the  argument 
was  made,  as  it  is  here,  that  the 
court  would  not  suffer  a  valid  trust 
to  fail  for  want  of  a  trustee,  but 
this  court  said  that  rule  had  no  ap- 
plication to  a  case  like  the  one  under 
consideration.  Referring  to  the  rule 
invoked.  Judge  Freeman  observed: 
"Its  usual  if  not  universal  applica- 


tion is  to  cases  where  a  trustee  is 
designated,  who  fails  from  any 
cause  to  act.  Be  this  as  it 
may,  however,  it  is  not  in  this  case 
the  failure  of  a  validly  created  trust 
for  want  of  a  trustee,  but  the  failure 
is  to  create  the  trust  at  all,  or  the 
failure  of  the  gift  entirely^  because 
of  want  of  capacity  of  the  donee  to 
receive,  and  no  conveyance  to  any- 
one in  trust  for  such  party,  with  the 
objects  of  such  trust  defined. 

It  is  impossible  to  believe  that  the 
court  did  not  consider  the  propriety 
of  the  appoinbnent  of  trustees  in 
Daniel  v.  Fain  and  Reeves  v.  Reeves. 
The  purpose  of  the  charities  sought 
to  be  created  in  these  cases  had  been 
expressly  approved  by  the  court  in 
Dickson  v.  Montgomery — ^the  relief 
of  indigent  ministers.  Likewise,  the 
purpose  was  definite  enough,  had 
trustees  been  interposed.  If  it  had 
been  possible  to  carry  out  tiie  inten- 
tion of  the  testatdr  in  either  of  these 
two  cases  by  the  appointment  of 
trustees,  it  would  no  doubt  have 
been  done.  Both  wills,  however^ 
were  held  ineffective  in  the  particu- 
lars mentioned,  merely  because  the 
dharitable  provisions  were  not  sup- 
ported by  trustees. 

In  addition  to  what  was  said  by 
the  court  in  Reeves  v.  Reeves,  there 
is  another  reason  why  such  a  chari- 
table bequest,  lacking  a  trustee,  can- 
not be  saved  in  Tennessee.  This 
reason  is  clearly  brought  out  in 
Green  v.  Allen,  but  has  been  some- 
times overlooked. 

In  England,  the  King,  as  parens 
patriae,  was  the  constitutional  trus- 
tee of  all  gifts  to  charity.  Prior  to 
the  Statute  of  43  Elizabeth,  as  well 
as  thereafter,  where  a  bequest  for 
charity  was  general  and  indefinite 
in  its  terms,  and  not  to  trustees,  the 
title  to  the  property  vested  in  the 
King  as  father  of  his  people,  and  by- 
sign  manual  he  provided  or  gave  di- 
rections to  the  chancellor  as  to  its 
proper  execution.  If  the  bequest 
was  to  trustees  with  general  objects, 
or  some  objects  pointed  out,  the 
charity  was  enforced  by  informa- 
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tion  of  the  attorney  general,  who 
came  into  court  representins:  the 
King,  the  constitutional  trustee,  and, 
upon  this  inf  onnation  of  the  attor- 
ney general,  the  chancellor  leferred 
Ihe  matter  to  a  master  to  devise  a 
scheme  for  carrying  out  the  charity. 

In  the  case  of  Moggridge  v. 
ThackweU,  7  Ves.  Jr.  36, 32  Eng.  Re- 
print»  15,  Ix)rd  Eldon  made  an  ex- 
haustive review  of  cases  involving 
charitable  trusts,  and  concluded: 
It  is  "established  that  where  money 
is  given  to  charity  generally  and  in- 
definitely, without  trustees  or  ob- 
jects selected,  the  King,  as  parens 
patriae,  is  the  constitutional  trustee ; 
.  .  -  where  there  is  a  general  in- 
definite purpose"  of  charity  "not 
fixing  itself  upon  any  object,  .  .  . 
the  disposition  is  in  the  King  by 
sign  manual;  but  where  the  execu- 
tion is  to  be  by  a  trustee,  with  gen- 
eral or  some  objects  pointed  out, 
then  the  court  will  take  the  admin- 
istration of  the  trust." 

These  conclusions  of  Lord  Eldon 
were  noted  in  Green  v.  Allen,  and 
this  court  said:  "All  charities,  not 
supported  by  trustees  (unless  in 
favor  of  an  individual  or  a  corpo- 
ration, having  power  to  implead  and 
be  impleaded),  if  of  a  general  in- 
definite purpose,  are  administered 
by  the  chancellor  under  the  sign 
manual  of  the  King.  All  charities 
supported  by  trustees,  with  general 
objects,  or  some  particular  object 
pointed  out,  are  administered  by  the 
chancellor  by  original  bill,  upon  in- 
formation of  the  attorney  general, 
who  acts  for  and  in  behalf  of  the 
King,  and  is  a  party  thereto,  and 
the  jurisdiction  in  the  two  latter 
classes  of  cases  arises  out  of  dele- 
gated prerogative." 

This  court  again  said,  in  Green  v. 
Alien :  "We  have  no  parens  patriae. 
We  have  no  attorney  general  repre- 
senting the  executive,  who  can,  as 
such,  give  information  by  bill,  for 
the  establishing  and  enforcing  of 
trusts  for  charitable  purposes.  And 
the  necessary  consequence  is,  that 
the  saperstructure  must  fall  with 
the  basis  upon  which  it  rested." 


In  Oakley  v.  Long,  the  court  said: 
"We  have  no  king,  whose  duty,  and 
prerogative  it  is,  as  parens  patriae 
to  take  care  of  persons  who  have 
lost  their  intellects.  Nor  is  there 
any  department  of  our  government 
which  has  the  right  to  exercise  the 
duties  and  powers  which  belong,  in 
England,  to  the  prerogatives  of  the 
Crown,  unless  those  duties  and  pow- 
ers have  been  conferred  by  statute." 

Where  the  beneficiaries  of  a 
charitable  bequest  are  uncertain,  as 
the  poor  of  a  particular  parish,  or 
young  ministers  of  the  Presbyterian 
Church,  there  is  no  one  who  has  a 
right  to  bring  suit  respecting  such 
ft  bequest  as  representative  of  such 
braeficiaries;  no  one  has  sufficient 
interest  therein,  except  some  such 
auUiority  as  parens  patriae.  This 
seems  definitely  settled  by  the  Eng- 
lish decisions  reviewed  in  Green  v. 
Allen,  and  others  we  will  notice. 

One  reason,  therefore,  that  a 
trustee  cannot  be  appointed  to  save 
a  charitable  trust  in  Tennessee, 
where  none  is  named,  is  that  there 
has  been  cast  upon  no  official  or  de- 
partment of  government  in  this 
state  the  authority  and  duties  of 
parens  patriae,  and  there  is  no  one 
to  represent  the  beneficiaries  who 
can  come  into  court,  and  ask  that 
such  a  trust  in  favor  of  pezsons  in- 
capable of  suing  be  established  and 
a  trustee  appointed. 

Mr.  Daniell  says :  "If  suit  is  in- 
stituted on  behalf  of  the  Crown,  or 
of  those  who  partake  of  its  preroga- 
tive, or  whose  rights  are  under  its 
particular  protection,  such  as  ob- 
jects of  a  public  charity,  the  matter 
of  complaint  is  oflfered  to  the  court, 
not  by  way  of  petition,  but  of  in- 
formation by  the  proper  officer  of 
the  rights  which  the  Crown  claims 
on  behalf  of  itself  or  others,  and  of 
the  invasion  or  detention  of  those 
rights  for  which  the  suit  is  insti- 
tuted. This  proceeding  is  then 
styled  an  information."  1  Dan.  Ch. 
Pr.  1. 

"The  attorney  general  may  ex- 
hibit informations  on  behalf  of  in- 
dividuals who  are  considered  to  be 
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under  the  protection  of  the  Crown, 
parens  patriae,  such  as  the  objects  of 
general  charities,  idiots,  and  luna- 
tics."  1  Dan.  Ch.  Pr.  8. 

"These  suits  are,  of  course, 
brought  by  the  attorney  general  as 
a  Queen's  officer,  to  protect  the 
rights  of  those  who  partake  of  her 
prerogatives."  1  Dan.  Ch.  Pr.  8. 

Sir.  Joseph  Jekyl  said:  "In  the 
case  of  charity,  the  King,  pro  bono 
publico,  has  an  original  right  to 
superintend  the  care  thereof,  so  that, 
abstracted  from  the  Statute  of  Eliz- 
abeth relating  to  charitable  uses, 
and  antecedent  to  it  as  well  as  since, 
it  has  been  every  day's  practice  to 
file  informations  in  dfiancery  in  the 
attorney  general's  name  for  the  es- 
tablishment of  charities."  Eyere  v. 
Shaftsbury,  2  P.  Wms.  119,  24  Eng. 
Reprint,  664. 

See  also  3  Lewin,  Trusts,  *927 ;  2 
Peny,  Trusts,  §  732. 

There  are  a  number  of  English 
cases  in  which  the  chancellor  de- 
clined to  proceed,  where  the  applica- 
tion was  for  the  establishment  of 
charities  by  the  appointment  of 
trustees,  or  in  other  respects,  until 
the  attorney  general  was  made  a 
party.  The  attorney  general  is  an 
indispensable  party. 

Lord  Redesdale  said:  "The  right 
which  the  attorney  general  has  to 
file  an  information  is  a  right  of  pre- 
rogative; the  King,  as  parens 
patrire,  has  a  right  by  his  proper  of- 
ficer to  call  upon  the  several  courts 
of  justice  according  to  the  nature  of 
their  several  jurisdictions,  to  see 
that  right  is  done  to  his  subjects, 
who  are  incompetent  to  act  for  them- 
selves, a§  in  the  case  of  charities 
and  other  cases ;  the  case  of  lunatics, 
where  he  has  also  a  special  preroga- 
tive to  take  care  of  the  property  of  a 
lunatic;  and  where  he  may  grant 
the  custody  to  a  person,  who,  as  a 
committee,  may  proceed  on  behalf 
of  the  lunatic ;  or,  where  there  is  no 
such  grant,  the  attorney  general 
may  proceed  by  his  information." 
Atty.  Gen.  v.  Dublin,  1  Bligh,  N.  R. 
312, 4  Eng.  Reprint,  888. 


In  the  case  of  Monil  v.  Lawson, 
there  was  a  bill  filed  respecting  a 
charity,  and  it  was  objected  to  the 
prosecution  of  that  suit  that  tiie  at- 
torney general  was  not  a  party.  The 
court  held  that  the  attorney  general 
was  not  a  necessary  party,  because 
trustees  had  been  appointed  who 
were  entitled  to  receive  the  fund  and 
sue  for  it.  The  Lord  Chancellor 
said,  however,  that,  where  a  bill  is 
brought  to  establish  a  charity,  it 
must  be  brought  in  the  name  of  the 
attorney  general  ex  necessitate  rei, 
because  there  are  no  certain  persons 
entitled  to  it  who  can  sue  in  their 
own  names.  Monil  v.  Lawson,  4 
Vin.  Abr.  501. 

In  the  case  of  Atty.  Gen,  v.  Vivi- 
an, 1  Russ.  Ch.  226,  38  Eng.  Re- 
print, 88,  an  information  and  a  bill 
were  both  filed  in  respect  to  the 
charity.  The  master  of  rolls  dis- 
missed the  bill,  because  complainant 
failed  to  show  an  interest,  but  re- 
tained the  information. 

In  Cooke  v.  Duck^eld,  which 
was  a  suit  between  some  trustees 
and  executors  of  the  heira,  several 
matters  were  involved,  but  a  general 
charity  for  widows  and  orphans  was 
in  question,  and  the  court  ordered 
the  attorney  general  to  be  made  a 
party  to  represent  them.  The  court 
said,  at  the  outset  of  the  opinion: 
"The  bill  must  be  amended,  and  the 
attorney  general,  in  b^alf  of  the 
charity  to  widows  and  orphans  of 
dissenters  and  to  testator's  poor  re- 
lations, must  be  made  a  party." 
Cooke  V.  Duckenfield,  2  Atk.  564,  26 
Eng.  Reprint,  738. 

In  the  case  of  Baylis  v.  Atty.  Gen. 
there  was  a  charity  devised  in  favor 
of  "Bread  street  ward"  of  a  city.  The 
bill  was  brought  by  the  aldermen 
and  inhabitants  of  the  ward  for  the 
application  of  the  charity,  and  the 
attorney  general  was  made  a  de- 
fendant. The  court  said:  "Though 
the  aldermen  and  inhabitants  of  a 
ward  are  not  in  point  of  law  a  cor- 
poration, yet  as  they  have  made  the 
attorney  general  a  party  in  order  to 
support  and  sustain  the  charity,  I 
,  can  make  a  decree."  Baylis  v.  At- 
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ty.  Gen.  2  Atk.  239,  26  Eng.  Re- 
print, 548. 

An  illustration  of  the  proper  way 
to  establish  a  charity,  where  the 
trustee  dies,  disclaims,  or  fails^  ia 
the  DowninfiT  College  Case.  The  tes- 
tator there  left  property  to  trustees 
to  establish  Downing  College  at 
Cambridge.  Before  the  college  was 
established  the  trustees  died.  An 
information  was  then  filed  by  the  at- 
torney general  upon  the  relation  of 
Cambridge  University,  for  the  set- 
ting up  of  this  charity,  which  was 
decreed.  Atty.  Gen.  ex  rel.  Univer- 
sity of  Cambridge  v.  Downing,  2 
AmbL  B50,  571,  27  Eng.  Reprint, 
353. 

Other  cases  from  England  in  ac- 
cord with  the  foregoing  are :  Atty. 
Gen.  V.  Herrick,  2  Ambl.  712,  27 
Eng.  Reprint,  461 ;  Da  Costa  v.  Da 
Pas.  and  Atty.  Gen.  v.  Peacock,  cit- 
ed in  27  Eng.  Reprint,  462 ;  Mills  v. 
Fanner,  1  Meriv.  55,  35  Eng.  Re- 
print, 597,  19  Ves.  Jr.  483,  34  Eng. 
Reprint,  595,  13  Revised  Rep.  247; 
Reeve  v.  Atty.  Gen.  3  Hare,  191,  67 
Eng.  Reprint  351, 7  Jur.  1168.  And 
see  eases  ireviewed  in  Green  v.  Al- 
len, 6  Humph.  170. 

Jn  those  American  cases  which 
have  considered  this  question,  it  is 
likewise  declared  that  a  charity  not 
supported  by  trustees  can  only  be 
established  in  proceedings  to  which 
file  attorney  general  of  the  state  is 
a  party. 

In  the  Encyclopedia  of  Pleading 
we  find  the  following:  "Where  the 
trust  is  for  a  public  charity,  there 
being  no  certain  persona  who  are  en- 
titled to  it,  80  as  to  be  able  to  sue 
in  their  own  names,  as  cestuis  que 
trostent,  a  suit  for  the  purpose  of 
having  the  charity  duly  adminis- 
tered must  be  brought  in  the  name 
of  the  state,  or  attorney  general,  and 
it  seems  tiiat  in  all  cases  the  at- 
torney general  may  maintain  the 
suit  without  a  relator."  22  Enc. 
PI.  &  Pr.  205. 

Judge  Selden  of  New  York  made 
an  exhaustive  examination  of  this 
question,  and  said:   "It  is  equally 
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plain  that,  where  no  beneficiary 
competent  to  sue  was  named,  as 
where  the  trust  was  created  in  gen- 
eral terms,  as  to  establish  or  found  a 
public  school,  an  asylum  for  the 
poor,  or  the  like,  without  designat- 
ing any  particular  persons  or  body 
of  persons  to  be  benefited,  there 
were  no  legal  means  whatever,  prior 
to  the  Statutes  of  Elizabeth  and  to 
the  use  of  informations  in  the  name 
of  the  attorney  general,  of  enforc- 
ing the  execution  of  the  use." 

Informations  in  the  name  of  the 
attorney  general  bring  the  King,  in 
his  character  of  parens  patriie,  be- 
fore the  court,  through  his  legal  rep- 
resentative. The  remedy  is  based 
on  the  ordinaiy  juiUcial  power  of 
the  court,  combined  with  the  prerog- 
ative right  of  the  Crown  as  parens 
patriae  to  sue.  Owens  v.  Missionary 
Soc  14  N.  Y.  380,  67  Am.  Dec.  160. 

The  reason  why  such  an  action 
respecting  charitable  trusts  must  be 
brought  in  the  name  of  the  state  or 
attorney  general  is  thus  stated  by 
the  supreme  court  of  California: 
"The  state,  as  parens  patrias,  super- 
intends the  management  of  all  pub- 
lic charities  or  trusts,  and,  in  these 
matters,  acts  through  her  attorney 
general."  People  ex  rel.  EUert  v. 
Cogswell,  113  CaL  129,  35  L.R.A. 
269,  46  Pac.  270. 

liie  supreme  court  of  Connecticut 
said,  in  a  case  where  a  fund  was  be- 
queathed to  the  city  of  New  Haven 
in  trust  for  its  poor,  and  the  city 
refused  the  trust,  that  it  was  proper 
for  the  state's  attorney  to  apply  for 
appointment  of  trustees  to  adminis- 
ter it,  "in  analogy  to  the  English 
practice."  Dailey  v.  New  Haven,  60 
Conn.  314, 14  UKJi.  69,  22  Atl.  945. 

Confirming  the  proposition  that 
the  .chancery  court  can  interfere 
only  in  those  jurisdictions  where  the 
government  is  held  to  succeed  to  the 
prerogative  of  the  Crown,  and 
where,  as  parens  patriae,  it  invokes 
the  court's  aid,  the  supreme  court 
of  the  United  States  said  in  the 
Mormon  Church  Case:   "The  true 
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ground  is  that  the  property  given  to 
a  charity  becomes  in  a  measure  pub- 
lic property,  only  applicable  as  far 
as  may  be,  it  is  true,  to  the  specific 
purposes  to  which  it  is  devoted,  but 
within  those  limits  consecrated  to 
the  public  use,  and  become  part  of 
the  public  resources  for  promoting 
the  happiness  and  well-being  of  the 
people  of  the  state.  Hence,  when 
such  property  ceases  to  have  any 
other  owner,  by  the  failure  of 
the  trustees,  by  forfeiture  for 
illegal  application,  or  for  any 
o^er  cause,  the  ownership  naturalb^ 
and  necessarily  falls  upon  the  sov- 
ereign power  of  the  state ;  and  there- 
upon fne  court  of  dhanceiy,  in  the 
exercise  of  its  ordinary  jurisdiction, 
will  appoint  a  new  trustee  to  take 
the  place  of  the  trustees  that  have 
failed,  or  that  have  been  set  aside, 
and  will  give  directions  for  the  fur- 
ther management  and  administra- 
tion of  the  property."  Church  of 
Jesus  Christ  of  L.  D.  S.  t.  United 
States,  136  U.  S.  59,  34  L.  ed.  496, 
10  Sup.  Ct.  Rep.  808. 

There  are  cases  in  this  country  in 
which  it  has  been  stated  broadly 
tiiat  a  charitable  trust  will  never  be 
allowed  to  fail  for  want  of  a  trustee, 
and  in  which  trustees  have  been  ap- 
pointed, and  other  orders  made, 
without  reference  to  the  attorney 
general,  or  without  making  the 
state,  or  the  representative  of  the 
state,  a  party.  We  can  only  say  of 
these  cases  that,  in  our  judgment, 
they  are  not  fully  considered. 

We  have  four  cases  in  Tennessee 
holding  it  absolutely  necessary  that 
all  the  beneficiaries  of  a  trust  be  rep- 
resented in  any  proceedings  in 
which  a  trustee  is  appointed.  In 
two  of  these  cases  it  is  said  that  the 
apix)intment  of  a  trustee  in  ex  parte 
proceedings,  where  all  those  inter- 
ested have  not  had  notice,  is  abso- 
lutely void.  Watkina  v,  Specht,  7 
Coldw.  585;  Williams  v.  Neil,  4 
Heisk.  279;  Taylor  v.  Chapman,  10 
Heisk.  46 ;  Vincent  v.  Hall,  1  Shan- 
non, Cas.  597. 

In  Bransford  Realty  Co.  v.  An- 
drews, 128  Tenn.  725.  164  S.  W. 


1176,  the  court  thought  perhaps 
these  cases  had  gone  too  far,  and 
pointed  out  that  the  jurisdiction  of 
a  court  of  equity  over  a  trust  was 
a  jurisdiction  quasi  in  rem,  and  the 
court  had  some  discretion  as  to  par- 
ties. We  there  held  valid  the  ap- 
pointment of  a  trustee  in  proceed- 
ings to  which  remote  contingent  re- 
maindermen were  not  parties.  The 
immediate  beneficiary  of  the  trust 
was  a  party,  however,  and  it  was 
never  intended  to  be  intimated  in 
Bransford  Realty  Co.  v.  Andrews 
that  the  appointment  of  a  trustee 
would  be  proper  without  any  rep- 
resentation of  the  cestuis  que  trust- 
ent. 

Certain  deductions  seem  inevi- 
table from  the  foregoing  authorities. 

There  can  be  no  valid  appointment 
of  a  trustee  without  notice  to  some, 
at  least,  of  the  beneficiaries  of  the 
trust,  or  some  representation  of 
them  before  the  court. 

Where  the  beneficiaries  of  a  char- 
itable trust  are  not  named,  are  at 
large,  or  are  uncertain  individuals 
^  of  an  unascertained  class,  no  one  of 
.  them  has  a  right  to  sue  or  be  sued 
;  respecting  the  trust,  and  no  one  is 
entitled  to  appear  for  them  except 
"  parens  patriae,  or  some  official  to 
3  whom  that  prerogative  has  been  del- 
egated. 

y  In  Tennessee,  no  functionary  has 
been  intrusted  with  the  authority 
and  duties  of  parens  patrise  respect- 

.  ing  charitable  trusts.  This  power 
still  inheres  in  the  sovereign  people. 

It  follows  that  a  case  like  the  one 
before  us  cannot  be  {presented  to  the 
chancellor  in  such  a  way  as  to  per- 
mit him  to  appoint  ch«ritie»- 
trustees  and  set  up  mbmmm  ot 
the  charity  under- 
taken  by  the  will.    Such  a  decree 
cannot  be  made,  because  it  is  im- 
possible to  get  the  necessary  parties 
before  the  court 

Learned  counsel  for  the  trustees 
have  no  doubt  been  impressed  with 
this  difficulty,  and,  endeavoring  to 
escape  it,  have  made  the  attorney 

-  general  of  Tennessee  a  party  to  this 
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suit,  referring  to  Shannon's  Code,  § 
5166,  as  authority  for  this  proced- 
ure. That  section  is  as  follows: 
"The  action  also  lies  to  brins:  the 
directors,  managers,  and  officers  of 
a  corporation,  or  the  trustees  of 
funds  given  for  a  public  or  charita- 
ble purpose,  to  an  account  for  the 
management  and  disposition  of 
property  intrusted  to  their  care; 
to  remove  such  officers  or  trustees 
on  proof  of  misconduct ;  to  prevent 
malversation,  peculation,  and  waste ; 
to  set  aside  and  restrain  improper 
alienations  of  such  property  or 
funds,  and  to  secure  ttiem  for  the 
benefit  of  those  interested;  and  gen- 
erally to  compel  £aithfu}  perform- 
ance of  duty." 

The  action  referred  to  is  one  in 
the  name  of  the  state. 

This  section  of  the  Code  presup- 
poses the  appointment  of  trustees, 
and  was  passied  to  secure  their  per- 
fonnance  of  duty.  It  conferred  no 
power  upon  the  attorney  g:eneral  to 
act  as  parens  patriae,  and  intervene 
or  appear  for  the  establishment  of 
an  invalid  charita- 
ble trust  It  did  not 
make  the  attorney 
general  a  royal  trustee  of  charities. 
Said  section  of  the  Code  was  taken 
from  the  Acts  of  1845-46,  and  has 
sever  been  supposed  to  do  more  than 
provide  a  method  of  enforcing  the 
due  administration  of  charitable 
trusts  lawfully  created.  The  statute 
oonfers  no  more  authority  upon  the 
attorney  general  to  set  up  and  su- 
perintend the  organization  of  a 
charitable  trust  than  it  does  to 
organize  a  corporation.  It  provides 
a  method  for  calling  to  account  the 
trustees  of  one,  and  the  directors, 
managers,  and  officers  of  the  other. 
It  should  be  observed  in  this  con- 
nection that  it  is  upon  the  district 
attorneys  general,  not  upon  the  at- 
torney general  for  the  state,  that 
the  principal  authority  is  conferred 
hy  this  statote. 

We  reserve  the  question  of  what 
may  be  done  under  this  statute  in  a 
case  where  a  charitable  trust  is  law- 
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fully  created, 'and  title  to  the  prop- 
erty has  once  vested  in  trustees 
named.  It  may  be,  in  such  a  case, 
that  the  attorney  general  can  inter- 
vene if  the  trustees  named  die,  or 
refuse  to  act,  and  have  others  ap- 
pointed in  their  stead. 

We  cannot,  for  the  sake  of  har- 
monizing our  cases  with  what  coun- 
sel conceives  to  be  the  majority 
rule,  overturn  all  our  decisions  and 
uphold  charitable  devises  such  as 
this,  regardless  of  the  interposition 
of  trustees.  These 
decisions  have 
come  rules  of  prop- 
erty in  Tennessee,  and,  as  such, 
must  be  respected,  if  for  no  other 
reason. 

We  have  assumed  in  this  discus- 
sion that  the  charitable  trust  under- 
taken herein  was  sufficiently  defi- 
nite, had  it  been  supported  by  a 
trustee.  What  we  have  said  makes 
it  unnecessary  to  consider  this  ques- 
tion. 

There  are  some  expressions  in 
Heiskell  v.  Chickasaw  Lodge,  87 
Tenn.  668, 4  L.R.A.  699. 11 S.  W.  825, 
and  Johnson  v.  Johnson,  92  Tenn. 
559,  22  L.R.A.  179,  36  Am.  St.  Rep. 
104,  23  S.  W.  114,  not  altogether  in 
harmony  with  what  we  have  said  in 
this  opinion.  The  expressions,  how- 
ever, are  pure  dicta,  and  were  not 
necessary  to  the  decision  of  the  ques- 
tions before  the  court  in  those  cases. 
In  Heiskell  v.  Chickasaw  Lodge  there 
was  a  trustee,  and  the  trust  was 
definite.  In  Johnson  v.  Johnson  the 
trust  was  too  indefinite  to  be  saved 
at  all,  and  it  was  so  held  by  the 
court. 

Having  concluded  that  the  char- 
itable trust  attempted  by  the  codi- 
cil to  the  will  was  invalid,  and  that 
the  court  cannot  save  it  by  the  ap- 
pointment of  trustees,  the  question 
then  arises  as  to  the  proper  disposi- 
tion of  the  estate. 

There  is  a  contest  between  the 
heirs  and  distributees  of  Robert  H. 
Shepherd  and  those  of  the  testatrix, 
as  before  stated. 

It  is  insisted  in  behalf  of  the  heirs 
and  distributees  of  the  testatrix 
that  the  codicil  was  a  revocation  of 
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the  will ;  that,  accordingly,  Mary  H. 
Ewell  died  intestate  and  her  estate 
passed  to  them. 

On  the  other  hand,  it  is  said  for 
the  heirs  and  distributees  of  Mr. 
Shepherd  that  the  codicil  was  not  a 
revocation  of  the  will;  that,  when 
the  codicil  failed,  the  property 
passed  to  him  under  the  residuary 
clause  in  the  body  of  the  will. 

The  court  of  civil  appeals  sus- 
tained the  latter  contention,  and,  we 
think,  reached  the  correct  result. 

Ordinarily,  a  will  and  a  codicil  are 
construed  together,  and  a  codicil 
will  not  be  deemed 
-r^lrdflSS:  a  revocation  of  the 
will  unless  such  an 
intention  is  expressed  or  is  neces* 
sarily  implied.  Ford  v.  Ford,  1 
Swan,  431;  Ward  v.  Saunders,  2 
Swan,  174;  Hornberger  v.  Hom- 
berger,  12  Heisk.  635;  Reagan  v. 
Stanley,  11  Lea,  316;  Armstrong  v. 
Douglass,  89  Tenn.  219,  10  L.R.A. 
85, 14  S.  W,  604;  Billington  v.  Jones, 
108  Tenn.  238,  56  L.R.A.  654,  91 
Am.  St.  Rep.  751,  66  S.  W.  1127. 

If,  however,  it  be  conceded  that 
this  codicil  was  intended  as  a  revo- 
cation of  the  will,  nevertheless  such 
revocation  was  conditional,  and  the 
case  is  controlled  by  Stover  v.  Kend- 
all, 1  Coldw.  561,  and  Cowan  v. 
Walker,  117  Tenn.  135,  96  S.  W. 
967. 

In  Stover  v.  Kendall  it  was  said 
that,  "obliterations  and  interlinea- 
tions are  inoperative  to  change  a 
will,  if  made  with  a  view  of  making 
a  different  disposition,  which  is  not 
effectually  carried  out.  So,  if  such 
change  of  purpose  is  not  carried  out, 
because  of  sudden  death,  or  any  oth- 
er cause,  or  the  attempted  disposi- 
tion is  invalid,  the  canceling  of  the 
first,  being  dependent  thereon,  is 
null  (and  void),  and  does  not  effect 
the  revocation  of  the  original  will, 
but  it  wilj  stand  as  it  was  before 
the  cancelation." 

In  Cowan  v.  Walker,  the  court  ap- 
proved this  language  from  Jarman 
on  Wills,  vol.  1,  p.  294:  "And  it 
may  be  observed  that,  where  the  act 
of  cancelation  or  destruction  is  con- 


nected with  the  making  of  another 

will,  so  as  fairly  to  raise  the  infer- 
ence that  the  testator  meant  the  rev- 
ocation of  the  old  to  depend  upon 
the  efficacy  of  the  new  disposition, 
such  will  be  the  legal  effect  of  the 
transaction;  and,  Uierefore,  if  the 
will  intended  to  be  submitted  is  in- 
operative from  defect  of  attestation, 
or  any  other  cause,  the  revocation 
fails  also,  and  the  original  will  re- 
mains in  force." 

Mr.  Pritchard  takes  the  same  view 
in  his  work  on  Wills  &  Administra- 
tion, §  272. 

It  appears  in  this  case  that  Miss 
Ewell  was  more  devoted  to  her  un- 
cle, Robert  H.  Shepherd,  than  to 
anyone  else.  She  acknowledged  and 
referred  to  her  obligation  to  him  in 
the  will  itself.  The  two  sisters  men- 
tioned in  the  will  died  before  the  ex- 
ecution of  the  codicil.  The  majori- 
ty of  the  heirs  and  distributeeis  of 
Miss  Ewell  lived  in  remote  sections 
of  the  country,  and  she  had  little  ac- 
quaintance with  them. 

It  is  obvious,  therefore,  that  she 
would  not  have  revoked  her  will  in 
favor  of  her  uncle,  had  she  not  sup- 
posed that  the  codicil  in  favor  of 
young  ministers  was  valid.  The  rev- 
ocation of  the  original  will  depend- 
ed upon  the  efficacy  of  the  codicil,  as 
is  clearly  apparent  from  this  record. 
The  testatrix  did  not  Intend  to  de- 
prive her  uncle  of  anytiiing  or  cut 
down  the  estate  given  him  in  favor 
of  her  heirs  and  distributees.  Un- 
der our  cases,  we 
are  accordingly  sat-  ^^JlJ/uo"' 
isfied  that  this  codi-  * 
cil  does  not  operate  as  a  revocation 
of  the  will. 

The  will,  therefore,  not  having 
been  revoked  by  the  codicil,  and  the 
codicil  failing,  the  estate  passed  un- 
der the  residuary  clause  of  the  will- 
Reeves  V.  Reeves,  5  l«a,  644;  Brad- 
ford V.  Leake,  124  Tenn.  313,  13T 
S.  W.  96,  Ann.  Cas.  1912D,  1140. 

There  is  no  error  in  the  opinion. 
o.f  the  Court  of  Civil  Appe^,  and 
it  will  be  affirmed. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
Want  of  trustee  M  invaKdatiiig  eharitable  trust 


I.  Introductory,  315. 
n.  General  rule,  816. 
UL  Application  of  role; 

E.  Failure  to  s^ioint  trastea,  S26. 

b.  Failora  to  provide  for  8iieeesHnr« 

326. 

e.  Tnurtee  named  not  in  existence, 
326. 

f.  /ntrodiicCoiy, 

Charitable  trusts  have  been  consid- 
ered as  the  objects  of  special  favor 
of  the  courts  of  equity,  the  courts  act- 
ing under  their  inherent  jurisdiction, 
or  nnder  43  Eliz.  chap.  4.  known  as  the 
Statute  of  Uses,  or,  in  England,  under 
the  Kins^s  prerogative.  The  Statute 
of  Uses  has  been  adopted,  and  is  in 
force  in  some  of  the  states  in  the  Unit- 
ed States,  but  not  in  others.  Where 
it  is  in  force,  the  courts  of  equity  have 
held,  under  this  statute,  that  a  chari- 
table trust  will  not  fail  for  the  want 
of  a  trustee;  and  in  the  other  states 
the  same  doctrine  obtains,  regardless 
of  the  statute,  the  doctrine  being  based 
on  public  policy.  Thus,  in  Re  Upham 
(1899)  127  Cal.  90,  69  Pac.  315,  where 
it  appeared  that  one  Upham  gave  and 
bequeathed  the  residue  and  remainder 
of  his  estate  "to  the  legally  qualified 
and  constituted  trustees  or  luanagurB 
of  the  Good  Templacs'  Orphans'  Home 
of  Talejo,  said  county  of  Solano,  in 
mist  for  the  use  and  benefit  of  the  or- 
phan children  of  said  institution,"  it 
was  held  that  the  trust  would  not  fail 
because  the  testator  did  not  appoint 
definite  trostees  and  successors  to  ear- 
ly out  his  intentions.  The  court  said : 
"It  must  be  remembered  that  charities 
—both  as  to  the  trustees  and  the  bene- 
ficiaries— are  more  liberally  construed 
than  are  sifts  to  individuals.  .  .  . 
A  court  will  not  allow  a  charitable 
tmst  to  fail  for  want  of  a  legal  trus- 
tee. Of  course,  in  this  country,  courts 
of  equity  will  not  go  so  far  in  execut- 
ing indefinite  charities  as  the  courts 
of  equify  went  in  Ehigland,  under  the 
Statute  of  43  Elizabeth;  for  if  it  could 
be  discovered  from  a  deed  or  will  that 
anytiiing  in  the  nature  of  a  charity 


III.  — continued. 

d.  Trustee  appointed  unable  to  ac- 

cept trust,  330. 

e.  Trustee  appointed  refuiring  to 

act,  3S7. 

IV.  Limitations  on  rule: 

a.  Trustee  invested  with  discretion, 

389. 

b.  Objects  of  trust  nncertain,  3^. 

was  intended,  however  vague  or  in- 
definite, the  chancellor  would  devote 
it  to  some  sort  of  a  charity.  But  in 
this  country,  courts  have  been  ex- 
tremely liberal  in  construing  chari- 
ties, and,  under  principles  analogous  to 
the  doctrine  of  cy  pres,  have  enforced 
trusts  far  more  indefinite  and  inexact 
than  the  one  here  involved.  The  rule 
upon  this  subject  is  very  fully  laid 
down  by  the  Supreme  Court  of  tiie 
United  States  in  Russell  v.  Allen 
(1883)  107  U.  S.  163,  27  L.  ed.  397,  2 
Sup.  Ct.  Rep.  327,  .  .  .  [see 
infra].  In  Schmidt  v.  Hess  (1875) 
60  Mo.  691,  a  gift  had  been  made 
to  the  'Lutheran  Church,'  which  was 
unincorporated,  and,  in  a  suit  brought 
by  the  trustees  of  the  church,  they 
were  permitted  to  show  to  what 
church  the  gift  applied ;  and  the 
court,  among  other  things,  said:  'No 
doubt  i&  entertained  that  the  gift 
under  consideration  is  a  charityf  and 
falls  within  the  meaning  of  the  rules 
of  chancery.  2  Story,  Eq.  Jur.  §  1164, 
and  cases  cited.  And  although,  in  con- 
sequence of  the  nonincorporation  of 
tiie  church  for  whose  benefit  the  grant 
was  made,  there  was  no  one  in  esse 
at  the  time  of  making  the  donation, 
capable  of  being  tiie  recipient  of  the 
trust,  yet,  the  use  being  a  charitable 
one,  a  court  of  equity,  having  ascer- 
tained the  intent  of  the  grantor,  will 
not  allow  the  grant,  on  that  account, 
to  fail,  but  will  see  to  its  effectuation,* 
— citing  cases.  See  also  Lilly  v.  Tob- 
bein  (1890)  103  Mo.  477,  23  Am. 
St.  Rep.  887,  16  8.  W.  618.  And  in 
§  730  of  2  Ferry  on  Trusts,  a  num- 
ber of  instances  are  given  of  chari- 
ties held  to  be  good,  which  illus- 
trate the  principles  which  sustain  the 
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gift  to  the  orphans'  home  here  in- 
volved. The  following  is  the  language 
there  used,  to  which  we  refer:  'It  is 
well  settled  that  the  devise  of  a  chari- 
table use  to  church  wardens,  although 
not  a  corporation  capable  in  law  of 
holding  and  transmitting  property,  will 
be  sustained;  so,  to  an  institution  nei- 
ther established  nor  incorporated  in 
the  life  of  the  donor;  and  so,  a  devise 
to  certain  officers,  or  their  successors 
In  office,  or,  if  they  are  incapable  of 
executing  the  trust,  then  to  a  corpora- 
tion to  be  formed  for  the  purpose,  was 
held  by  the  Supreme  Court  of  the  Unit- 
ed States  to  be  a  good  devise,  and 
capable  of  being  carried  into  effect. 
A  gift  to  a  corporation  by  a  misnomer 
is  good  for  a  charitable  purpose,  if 
the  corporation  can  be  identified;  gifts 
in  trust  to  voluntary  associations  for 
charitable  purposes  have  been  held 
good ;  and  so,  of  gifts  to  churches,  so- 
cieties, conferences,  yearly  meetings 
of  Friends,  and  families  of  Shakers, 
and  other  organizations.  These  bodies, 
or  quasi  corporations,  have  been  con- 
sidered so  far  under  the  control  of  a 
court  of  equity  that  they  would  be 
compelled  to  execute  the  duties  of  the 
trust  imposed  upon  them,  and  could 
be  dealt  with  for  a  breach." 

To  the  same  effect,  in  Clayton  v. 
Hallett  (1902)  30  Colo.  231,  59  L.R.A. 
407,  97  Am.  St  Rep.  117,  70  Pac.  429, 
the  court  said:  "It  seems  that  at  the 
common  law  a  bequest  or  devise  to 
charify  la  peculiarly  favored.  It  is  not 
affected  by  the  law  applicable  to  per- 
petuitles  or  the  accumulation  of  in- 
come. It  is  to  be  given  the  most  lib- 
eral construction,  to  the  end  that  the 
wishes  of  the  donor  be  enforced.  A 
devise  to  charity  is,  therefore,  not  ren- 
dered invalid  because  trustees  are  not 
named,  nor  because  a  trustee  incapa- 
ble of  taking  is  named.  The  court,  in 
the  exercise  of  ita  judicial  functions, 
will  never  permit  a  trust  to  fail  for  the 
want  of  a  trustee.'* 

In  Russell  v.  Allen  (1883)  107  U.  S. 
163,  27  L.  ed.  397,  2  Sup.  Ct  Rep.  327. 
the  court,  speaking  through  Justice 
Gray,  said:  "By  the  law  of  England 
from  before  the  Statute  of  43  Eliz. 
chap.  4,  and  by  the  law  of  this  country 
at  the  present  day  (except  in  those 
states  in  which  it  has  been  restricted 


-  by  statute  or  judicial  decision,  as, in 
Virginia,  Maryland,  and,  more  recent- 
ly, in  New  York),  trusts  for  public 
charitable  purposes  are  upheld  under 
circumstances  under  which  private 
trusts  would  fail.  Being  for  objects 
of  public  interest  and  benefit  to  the 
public,  they  may  be  perpetual  in  their 
duration,  and  are  not  within  the 
rule  against  perpetuities ;  and  the 
instruments  creating  them  should  be 
so  construed  as  to  give  them  effect, 
if  possible,  and  to  carry  out  the  gen- 
eral intention  of  the  donor,  when 
clearly  manifested,  even  if  the  par- 
ticular form  or  manner  pointed  out  by 
him  cannot  be  followed.  They  may, 
and  indeed  must,  be  for  the  benefit  of 
an  indefinite  number  of  persons;  for. 
if  all  the  beneficiaries  are  personally 
designated,  the  trust  lacks  the  essen- 
tial element  of  indeflntteness,  which 
is  one  characteristic  of  a  legal  charity. 
If  the  founder  describes  the  general 
nature  of  the  charitable  trust,  he  may 
leave  the  details  of  its  administration 
to  be  settled  by  trustees  under  the 
superintendence  of  a  court  of  chan- 
cery; and  an  omission  to  name  trus- 
tees, or  the  death  or  declination  of  the 
trustees  named,  will  not  defeat  the 
trust,  but  the  court  will  appoint  new 
trustees  in  their  stead.*' 

II.  General  rule. 

Equity  jurisprudence  at  an  early 
date,  regardless  of  43  Elizabeth,  chap. 
4,  known  as  the  Statute  of  Uses,  or  of 
the  King's  prerogative,  established  a 
general  rule  that  a  charitable  trust, 
which  is  certain  and  specific  as  to  ita 
object  or  objects,  shall  not  fail  for  the 
want  of  a  trustee;  and  that  rule  has 
been  uniformly  followed,  both  under 
statutes,  and  independently  of  stat- 
utes. 

United  States. — Beatty  v.  Kurtz 
(1829)  2  Pet  566,  7  L.  ed.  521 ;  Vidal 
v.  Philadelphia  (1844)  2  How.  127,  11 
L.  ed.  205;  Jones  v.  Habersham  (1883) 
107  U.  S.  174,  27  L.  ed.  401.  2  Sup.  Ct. 
Rep.  336,  affirming  (1879)  S  Woods, 
443,  Fed.  Cas.  No.  7,465;  Church  of 
Jesus  Christ  of  L.  D.  S.  v.  United 
States  (1890)  136  U.  S.  1,  34  L.  ed, 
478,  10  Sup.  Ct  Rep.  792;  Hopkins  v. 
Grimshaw  (1897)  165  U.  S.  342,  41  L. 
ed.  739,  17  Sup.  Ct  Rep.  401 ;  John  v. 
Smith  (1900)  42  C.  C.  A.  276. 102  Fed. 
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218;  Speer  v.  Colbert  (1906)  200  U.  S. 
180^  50  U  ed.  403,  26  Sup.  Ct  Rep.  201, 
affinnin?  (1904)  24  App.  D.  C  187; 
Laswell  v.  Hungate  (1918)  —CCA. 
-,  256  Fed.  635. 

Alabama.  —  Williams  v,  Pearson 
(1862)  38  Ala.  299;  Woodroof  t. 
Haiidl«7  (1906)  147  Ala.  287,  39  So. 
907. 

California.  —  Carpenteria  School 
out  T.  Heath  (1880)  66  Gal.  478;  Re 
Upham  (1899)  127  Cal.  90,  59  Pae. 
315;  Re  Winchester  (1901)  133  Cal. 
271, 54  L.R.A-  281,  65  Pae.  476;  Fay  v. 
Hove  (1902)  136  C^al.  599,  «9  Pae. 
423;  see  also  Re  Gay  (1903)  138  Cal. 
552,  94  Am.  St.  Rep.  70,  71  Pac.  707. 
C(riorado. — ^Hagffhk  v.  International 

!     Tnist  Co.  (1917)  —  Colo.  — ^  L.R.A. 

I     1918B,  710»  169  Pac.  188.    See  also 
Clayton  v.  Hallett  (1902)  SO  Colo.  281, 

I     59  LRA.  407,  97  Am.  St.  Rep.  117,  70 

I     Pac.  429. 

Connecticot. — Chatham  v.  Brainerd 
a835)  11  Conn.  60;  American  Bible 
Soc.  V.  Wetmore  (1845)  17  0>nn.  181; 
TieafTs  Appeal  (1861)  80  Conn.  118; 
Storra  Agri.  School  t.  Whitney  (1886) 
$40>nn.  342, 8  Atl.  141;  Dailey  v.  New 
Haven  (1891)  60  Conn.  314.  14  L.R.A. 
69,  22  Atl.  945;  Gonklin  v.  Davis 
a893)  63  Conn.  377,  28  Atl.  537; 
Eliot's  Appeal  (1902)  74  C:onn.  686,  61 
Ati.  568. 

Delaware.— State  Griffith  (1861) 
j     2  Del.  Ch.  392. 

I       District    of  Colambia. — Smith  v. 
Gardiner  (1911)  36  App.  D.  C.  485. 

I       Georffia.— Beall  v.  Fox  (1848)  4  6a. 

I     404;  Thompson  v.  Hale  (1906)  123  Ga. 

i     S05,  51  S.  E.  883. 

Illinois. — Heuser  v.  Harris  (1867) 
42  111.  425;  Hoeffer  v.  Clogan  (1898) 
m  BL  462,  40  L.R.A.  780,  63  Am.  St. 
Kep.  241,  49  N.  E.  527;  Burke  v.  Burke 
<1913)  259  in.  262,  102  N.  E.  293; 
Hitchcock  T.  Board  of  Home  Missions 
(1913)  259  111.  288, 102  N.  E.  741,  Ann. 
Cas.  1915B,  1.  See  also  Grand  Prairie 
Seminary  v.  Morgan  (1898)  171  III. 
444,  49  N.  E.  516,  affirming  (1897)  70 
a  App.  576. 

Indiana. — Richmond  State  (1854) 
5  Ind.  334;  Dykeman  v.  Jenkines 
'1913)  179  Ind.  549.  101  N.  E.  1013, 
Ann.  Cas.  1915D,  1011. 

Iowa.— Miller  v.  Chittenden  (1856) 
2  Iowa,  315;  Johnson  v.  Mayne  (1856) 


^4  Iowa,  180;  Grant  v.  Saunders  (1903) 
121  Iowa,  80,  100  Am.  St.  Rep.  810,  95 
N.  W.  411;  Klumpert  t.  Vrieland 

(1909)  142  Iowa,  434,  121  N.  W.  34; 
Chapman  v.  Newell  (1910)  146  Iowa, 
415,  125  N.  W.  324;  Re  Crawford 

(1910)  148  Iowa,  60,  126  N.  W.  774, 
Ann.  Cas.  1912B,  992.  See  also  Beidter 
V.  Dehner  (1917)  178  Iowa,  1338,  161 
N.  W.  32. 

Kentueky^Uoore  v.  Moore  (1836) 
4  Dana,  364, 29  Am.  Dec.  417.  See  also 
Baptist  Church  v.  Presbyterian  Church 

(1857)  18  B.  Men.  636;  Penick  v.  Thorn 
(1890)  90  Ky.  665,  14  S.  W.  830. 

Maine. — Tappan  v.  Deblois  (1868) 
46  Me.  122;  Preachers'  Aid  Soc  v.  Rich 

(1858)  45  Me.  552;  Howard  t.  Ameri- 
can Peace  Soc.  (1860)  49  Me.  288; 
Swasey  American  Bible  Soc.  (1869) 
57  Me.  623. 

Maryland.  —  Book  Depository  v. 
Church  Rooms  Fund  (1911)  117  Md. 
86,  83  Atl.  50. 

MasBachusetts.— Burbank  v.  Whit- 
ney (1839)  24  Pick.  146.  35  Am.  Dec. 
812;  Bartlett  t.  Nye  (1842)  4  Met. 
378;  Winslow  t.  Cummings  (1849)  3 
Cuah.  358;  First  Universaliat  Soc.  t. 
Fitch  (1857)  8  Gray,  421;  Bliss  v. 
American  Bible  Soc.  (1861)  2  Allen, 
334;  Odell  v.  Odell  (1866)  10  Allen,  1; 
Atty.  Gen.  v.  Garrison  (1869)  101 
Mass.  223;  Fellows  v.  Miner  (1876) 

119  Mass.  541 ;  Sohier  v.  Burr  (1879) 
127  Mass.  221;  Missionary  Soc.  v. 
Chapman  (1880)  128  Mass.  265;  Re 
Schouler  (1883)  134  Mass.  426;  Darcy 
V.  Kelley  (1891)  153  Mass.  433,  26  N. 
E.  1110;  Sears  v.  Chapman  (1893)  158 
Mass.  400,  35  Am.  St  Rep.  602,  33  N. 
E.  604;  Atty.  Gen.  v.  Goodell  (1902) 
ISO  Mass.  538,  62  N.  E.  962;  Hubbard 
V.  Worcester  Art  Museum  (1907)  194 
Mass.  280,  9  L.R.A.(N.S.)  689,  80  N.  B. 
490,  10  Ann.  Cas.  1025;  Chase 
Dickey  (1912)  212  Mass.  556,  99  N.  E. 
410;  Richards  v.  Church  Home  (1913) 
218  Mass.  602, 100  N.  E.  631 ;  Atty.  Gen. 
V.  Armstrong  (1918)  231  Mass.  196, 

120  N.  E.  678.  See  also  Sanderson  v. 
White  (1836)  18  Pick.  328, 29  Am.  Dec. 
591 ;  Brown  v.  Kelsey  (1848)  2  Chish. 
243. 

Michigan.  —  (Took  v.  Universalist 
General  Convention  (1904)  138  Mich. 
157.  101  N.  W,  217. 

Mississippi. — See  Wade  v.  American 
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Colonization  Soc.  (1846)  7  Smedes  ft 
M.  663,  46  Am.  Dec.  324. 

Missouri. — Missouri  Historical  Soc.' 
V.  Academy  of  Science  (1887)  94  Mo.' 
459.  8  S.  W.  346;  Buckley  V.  Monck 
(1916)  —  Mo.  — ,  187  S.  W.  31;  Robin- 
son V.  Crutcher  (1919)  —  Mo.  — ,  209 
S.  W.  104. 

Nebraska. — Re  Douglass  (1913)  94 
Neb.  280,  143  N.  W.  299,  Ann.  Cas. 
1914D,  447;  Gould  v.  Board  of  Home 
Missions  (1918)  102  Neb.  626,  167  N. 
W.  776. 

New  HamiidiiTe. — Chapin  v.  School 
Dist.  (1857)  35  N.  H.  446;  Campbell  v. 
Clough  (1901)  71  N.  H.  181,  51  Atl. 
668;  Glqver  v.  Baker  (1912)  76  N,  H. 
393,  83  Atl.  916;  Smart  t.  Durham 
(1913)  77  N.  H.  56,  86  Atl.  821;  Win- 
slow  V.  Stark  (1916)  —  N.  H.  — ,  97 
Atl.  979. 

New  Jersey.^ — ^McBride.  t.  Elmer 
(1847)  6  N.  J.  Eq.  107;  Mason  v. 
Methodist  Episcopal  Church  (1876)  27 
N.  J.  Eq.  47;  Gioodell  t.  Union  Asso. 
(1878)  29  N.  J.  Eq.  32;  Green  v.  Black- 
well  (1896)  —  N.  J.  Eq.  — ,  35  AtL 
376;  Jones  v.  Watford  (1901)  62  N.  J. 
£q.  339,  50  Atl.  180;  Bruere  v.  Cook 
.(1902)  63  N.  J.  Eq.  624,  52  Atl.  1001, 
affirmed  in  (1903)  67  N.  J.  Eq.  724.  68 
Atl.  1118;  While  v.  Newark  (1918)  — 
N.  J.  Eq.  — ,  103  Atl.  1042. 

New  York. — Williams  v.  Williams 
(1853)  8  N.  Y.  525;  Allen  v.  Stevens 
(1899)  161  N.  Y.  122,  65  N.  E.  568; 
Bowman  v.  Domestic  &  F.  Missionary 
Soc.  (1905)  182  N.  Y.  494,  75  N.  E. 
535,  modifying  (1904)  100  App.  Div. 
29,  90  N.  Y.  Supp.  898 ;  Mount  v.  Tuttle 
(1906)  183  N.  Y.  858,  2  L.R.A.(N.S.) 
428,  76  N.  E.  873;  M'Cartee  v.  Orphan 
Asylum  Soc.  (1827)  9  Cow.  437, 18  Am. 
Dec.  B16;  Shotwell  v.  Mott  (1844)  2 
Sandf.  Ch.  46;  Sheldon  v.  Chappell 
(1888)  47  Hun,  59;  Kingsbury  v. 
Brandegee  (1906)  113  App.  Div.  606, 
100  N.  Y.  Supp.  353 ;  Re  Deming  (1908) 
112  N.  Y.  Supp.  170;  Re  Powell  (1910) 
136  App.  Div.  830,  121  N.  Y.  Supp. 
779;  Re  Miller  (1912)  149  App.  Div. 
113,  133  N.  Y.  Supp.  828.  See  also 
Cross  V.  United  States  Trust  Co.  (1892) 
131  N.  Y.  330,  15  L.R.A.  606,  27  Am. 
St.  Rep.  697,  30  N.  E.  125;  and  Potter 
V.  Chapin  (1837)  6  Paige,  639. 

North  Carolina.  —  Spring  Green 
Church  V.  Thornton  (1912)  158  N.  C. 
119,  73  S.  E.  810. 


North  Dakota. — Hagen  v.  Sacrison 
fl909)  19  N.  D.  160,  26  L.R.A.(N.S.) 
724,  128  N.  W.  518. 

Ohio.— Landia  t.  Wooden  (1862)  1 
Ohio  St  160,  69  Am.  Dee.  616;  Hunt  v. 
Edgerton  (1906)  29  Ohio  C.  C.  377, 
affirmed  in  (1906)  75  Ohio  St.  694,  80 
N.  E.  1126. 

Oregon.— Re  John  (1896)  80  Or.  494^ 
36  L.RA.  242,  47  Fac.  341,  60  Pac.  226. 

Rhode  Island. — ^Potter  v.  Thornton 
(1862)  7  R.  1. 262 ;  Meeting  Strett  Bap- 
tist Soc.  T.  Hail  (1865)  8  R.  I.  234; 
St.  Peter's  Church  v.  Brown  (1899) 
21  R.  I.  367,  43  Atl.  642;  Wood  t. 
Fourth  Baptist  Church  (1906)  26  R.  I. 
594,- 61  Atl.  279;  Guild  V.  Allen  (1907) 
28  R.  I.  480,  67  Atl.  855. 

South  Carolina.— Gibson  v.  M'Call 
(1841)  80  S.  C.  L.  (1  Rich.)  174;  Cal- 
houn T.  FuTgeaon  (1848)  24  S.  C.  Eq. 
(8  Rich.)  160. 

Texaa — Gidley  v.  Lovenberg  (1904> 
85  Tex.  Civ.  App.  203,  79  S.  W.  831 ; 
Inglish  V.  Johnson  (1906)  42  Tex.  Civ. 
App.  118,  95  S.  W.  558;  Lightfoot  v. 
Poindexter  (1917)  —  Tex.  Civ.  App. 
— ,  199  S.  W.  1152. 

Vermont. — Burr  v.  Smith  (1835)  7 
Vt.  241,  29  Am.  Dec.  154;  McAllister  v. 
McAllister  (1873)  46  Vt.  272. 

Wisconsin.  —  Dodge  v.  Williams 
(1879)  46  Wis.  70, 1  N.  W.  92,  50  N.  W. 
1103;  Harrington  v.  Pier  (1900)  105 
Wis.  485»  60  L.RJ^  807.  76  Am.  St. 
Rep.  922,  82  N,  W.  345;  Hood  v.  Dorer 
fl900)  107  Wis.  149,  82  N.  W.  546; 
Kavanaugh's  Will  (1910)  143  Wis.  90, 

28  L.R.A.(N.S.)  470,  126  N.  W.  672. 
England. — Hayter  v,  Trego  (1828> 

6  Russ.  Ch.  113,  38  Eng.  Reprint,  970, 

29  Revised  Rep.  13;  Denyer  v.  Druce 
(1829)  Tamlyn,  82,  48  Eng.  Reprint, 
14;  Reeve  v.  Atty.  Gen.  (1843)  3  Hare, 
191,  67  Eng.  Reprint,  361,  7  Jur.  1168. 

In  Buckley  v.  Monck  (1916)  —  Mo. 
— ,  187  S.  W.  31,  it  appeared  that  a  tes- 
tator provided  in  his  will  that,  after 
his  widow  died,  the  interest  of  the 
estate  should  be  applied  to  the  use  "of 
worn-out  preachers  in  M.  E.  Church 
in  North  Mo.  Conference."  The  tes- 
tator named  no  one  to  execute  the 
trust.  It  was  held  that  the  trust  would 
not  fail  for  the  want  of 'a  trustee.  The 
court  said:  "The  general  rule  which, 
independently  of  statutory  changes,  is 
applied  by  courts  of  equity  in  most 
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common-law  jurisdictions,  is  that  'if 
Hie  object  of  a  charitable  trust  is  law- 
ful, and  sufficiently  specific  and  defi- 
nite to  enable  the  court  to  execute  it^ 
it  will  not  be  permitted  to  fail  for  want 
of  a  trustee  competent  to  take ;  but  a 
court  of  equity,  by  its  general  inherent 
jnrisdietion  over  charitable  trusts,  will 
apptnnt  one.'  6  R.  C.  Xj.  816,  and  cases 
cited.  And  in  Schmidt  v.  Hess  (1875) 
60  Ho.  595,  it  is  said  that,  'although 
.  .  .  there  was  no  one  in  esse  at  the 
time  of  making  the  donation,  capable 
of  being  the  recipient  of  the  trust,  yet, 
the  use  being  a  charitable  one,  a  court 
of  equity,  having  ascertained  the  intent 
of  the  cantor,  will  not  allow  the 
fran^  on  that  account,  to  fail,  but  will 
Me  to  its  effectuation.*  As  we  said 
in  Hadley  ▼.  Forsee  (1907)  203  Ho. 
427.  14  LJLA.(N.S.)  49,  101  S.  W.  69, 
gifts  to  charitable  uses  have  always 
received  favorable  consideration  in 
this  court.  In  pursuance  of  this  pol- 
i^,  where  no  trustee  capable  of  tak- 
iag  is  appointed  in  a  charitable  devise 
flr  beqaes^  the  principle  so  often  in- 
voted  by  courts  of  equity  in  the  exer- 
cise of  Uieir  jurisdiction  over  trusts . 
and  equitable  uses  is  brought  to  its 
aid,  and  the  heir  at  law,  or  executor,  ■ 
as  the  case  may  be,  holds  the  legal 
title  to  the  property  subject  to  the  use;  ^ 
and  a  trustee  may  be  appointed  by  the  ' 
court  ...  In  their  desire  to  pre- 
serve these  public  benefactions,  the 
courts  have  uniformly  held  that,  al- 
though they  be  ever  so  general  in  their' 
nature,  if  a  trustee  is  appointed  on ' 
whom  the  donor  confers  his  right  to 
select  from  them  the  real  objects  of 
his  bounty,  the  trust  will  be  upheld. 
Although  no  trustee  be  appointed,  if 
the  use  is  so  expressed  that  the  court 
judge  of  the  motive  which  ac- 
taated  the  donor  so  as  to  give  specific 
effect  to  his  general  directions,  a  trus- 
tee will  be  appointed,  and  the  trust  ad- 
ministered by  the  court."  To  the  same 
effect,  in  Hagen  v.  Sacrison  (1909)  19 
N.  D.  160,  26  LJt.A.(N.S.)  724,  123 
N.  W.  518,  the  court  said :  "Charitable 
trusts  do  not  fail  for  want  of  trustees. 
The  legal  estate  in  such  a  case  is  re- 
garded in  abeyance,  or  as  vested  in 
Uie  heirs  or  executors  of  the  donor  for 
the  Dse  of  the  beneficiaries,  or  the 


court  will  appointatruBteetocarrjrout 
the  charitable  purposes  of  the  testator. 
6  Am.  ft  Eng.  Enc.  Law.  920,  and  vol. 
1,  Supplement  thereto,  950,  and  cases 
cited." 

In  the  case'  of  Re  John  (1896)  30 
Or.  494,  36  L.R,A.  242.  47  Pac.  341,  it 
appeared  that  one  James  John  left  a 
will  by  which,  among  other  things,  he 
devised  certain  property  to  his  execu- 
tors to  use  in  the  erection  and  mainte- 
nance of  public  schools  in  St.  Johns, 
Multnomah  county,  Oregon.  He  fur- 
ther provided  that  fifteen  years  after 
his  death  three  trustees  should  be  ap- 
pointed to  carry  out  his  trust,  their 
appointment  to  be  made  in  the  follow- 
ing manner:  "One  by  the  judge  of 
the  circuit  court  of  the  state  of  Ore- 
gon, in  whose  Judicial  district  the 
town  of  St  Johns  may  be  in;  one  by 
the  person  who  shall  be  district  judge 
of  the  United  States,  in  whose  judicial 
district  the  town  of  St  Johns  may  be 
in ;  and  the  third  shall  be  appointed  by 
the  two  persons  acting  as  such 
judges."  The  testator  also  stated  his 
intention  to  be  to  establish  a  perma- 
,nent  and  perpetual  educational  fund, 
to  be  forever  used  in  promoting  educa- 
tion. The  testator's  heirs  contended 
that  the  charitable  trust  was  invalid 
because  the  former  did  not  provide  for 
the  successors  in  office  to  the  first  trus- 
tees. The  court  reached  the  conclu- 
sion, after  a  very  exhaustive  examina- 
tion of  the  authorities,  that  the  trust 
was  valid,  as  a  court  of  equity  would 
appoint  a  trustee  whenever  a  vacancy 
occurred.  Said  the  court:  "We  will 
now  consider  the  nature  and  capacity 
of  the  trustee  which  the  testator  has 
attempted  to  create  and  clothe  with 
perpetuity  or  longevity  coequal  in 
point  of  existence  with  the  charity  he 
has  endeavored  to  establish.  We  can 
best  reach  a  satisfactory  result  by  a 
view  of  the  authorities,  and  then  ap- 
ply the  deductions  to  the  facts  of  the 
case.  There  is  a  class  of  cases  of 
which  Inglis  v.  Sailors'  Snug  Harbor 
(1830)  3  Pet  (U.  S.)  99,  7  L.  ed.  617, 
is  perhaps  the  leading  one,  the  facts 
for  an  understanding  of  which  have 
been  heretofore  sufficiently  stated.  It 
seems  to  have  been  intimidated  by  the 
justice  who  wrote  the  prevailing  opin- 
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ion  that  if  the  devise  had  been  to  the 
officers  named  in  the  will  in  their  offi- 
cial capacity  and  their  successors,  to 
execute  the  trust,  without  the  contin- 
gent provision  for  the  creation  of  the 
incorporation,  the  case  would  have 
fallen  within  the  principle  of  Phila- 
delphia Baptist  Asso.  v.  Hart  (1819) 
4  Wheat.  (U.  S.)  1,  4  L.  ed.  499. 
Whether  this  was  a  method  of  passing 
the  point  simply,  and  resting  the  case 
upon  a  more  satisfactory  basis,  or 
whether  the  Baptist  Association  Case 
was  taken  as  decisive  of  the  question, 
it  is  difficult  to  tell  from  the  opinion. 
At  any  rate,  it  was  finally  determined 
that  the  will  could  be  sustained  as  an 
executory  devise  to  a  corporation  to 
be  created  in  the  future,  the  devise  to 
take  effect  upon  the  contingency  of  the 
creation  of  the  corporation,  and  that 
the  contingency  was  not  too  remote. 
Mr.  Justice  Story  was  of  the  opinion 
that  the  officers  named  took  in  their 
official  capacity,  and  that  the  devolu- 
tion of  the  property  was  to  their  suc- 
cessors, and  so  on  in  perpetual  suc- 
cession, and  that  it  was  perfectly  com- 
petent for  them  to  take  and  bold  as 
trustees  in  such  a  capacity.  In  this 
connection,  it  may  foe  said  that  the 
Philadelphia  Baptist  Asso.  Case  in- 
volved a  devise  to  a  voluntary  unin- 
corporated association,  and  to  take  in 
trust  and  manage  as  a  perpetual  fund, 
and  it  was  held,  Chief  Justice  Marshall 
announcing  the  opinion  of  the  court, 
that  the  devise  did  not  create  a  valid 
trust  to  charity,  upon  the  ground  that 
the  association  was  incapable  of  tak- 
ing. It  was  further  decided  that  the 
devise  was  not  to  the  individuals  com- 
posing the  association,  as  nothing  was 
intended  to  pass  to  them  but  the  trust, 
and  they  were  not  authorized  to  exe- 
cute as  individuals.  It  was  thought, 
also,  that  a  subsequent  incorporation 
of  the  society  would  not  cure  the  de- 
fect. Ould  v.  Washington  Hospital 
(1877)  95  U.  S.  303,  24  L.  ed.  450,  is 
so  nearly  like  the  Sailors*  Snug  Har- 
bor Case  that  Mr.  Justice  Swayne  re- 
marked the  analogy  between  the  two. 
It  being  held  that  the  officers  in  the 
Snug  Harbor  Case  took  as  individuals, 
it  would  seem  that  the  analog^' was  per- 
fect as  it  respects  the  preliminary  pro- 


visions for  the  trust.  In  the  Washing- 
ton Hospital  Case  the  devise  was  to 
individuals  and  their  heirs,  executors, 
assigns,  etc.  Although  the  Sailors' 
Snug  Harbor  Case  was  treated  as  if  the 
devise  to  the  officers  named  was  not 
contained  in  the  testament,  and  the 
will  was  sustained  as  an  executory  de- 
vise to  a  corporaton  to  coma  into  be- 
ing, without  a  particular  estate  to  sup- 
port it,  it  is  not  clear  why  it  should 
not  have  been  upheld  as  an  executory 
devise  as  well,  under  the  rule  that  the 
devisor  had  parted  with  his  whole  es- 
tate to  the  officers  named,  they  taking 
as  individuals,  but  upon  a  contingency 
ttiat  qualified  the  disposition  of  it,  and 
limited  the  estate  upon  the  contin- 
gency (4  Kent,  Com.  *268) ;  or,  per- 
haps, speaking  more  accurately,  why 
it  might  not  have  been  treated  as  a 
conditional  limitation  of  the  estate 
vested  in  the  trustees,  as  Mr.  Justice 
Swayne  characterized  tiie  Washington 
Hospital  Case.  In  the  latter  case  the 
gift  was  declared  to  have  been  imme- 
diate and  absolute;  and,  if  such  waa 
the  case  here,  it  is  difficult  to  see  why 
it  was  not  80  in  Inglis  v.  Sailors'  Snug 
Harbor,  upon  the  theory  that  the  of- 
ficers took  as  individuals.  If  the  doc- 
trine in  the  Washington  Hospital  Case 
is  right,  and  it  is  believed  to  be  the 
better  exposition,  then  the  gift  to 
charity  in  either  case  did  not  depend 
for  its  validity  or  establishment  upon 
the  contingency  of  the  creation  of  the 
corporaton  provided  for,  and  hence 
was  immediate  and  absolute.  In  Rua- 
sell  T.  Allen  (1883)  107  U.  S.  163,  27 
L.  ed.  397.  2  Sup.  Ct.  Rep.  327,  lands 
and  personalty  were  granted  'for  the 
purpose  of  founding  an  institution  for 
the  education  of  youth  in  St.  Louis, 
Missouri/  to  one  Homer  and  his  suc- 
cessors in  trust  'for  the  use  and  bene- 
fit of  the  Russell  Institute  of  St.  Louis, 
Missouri,'  with  directions  to  the 
grantee  to  sell  them,  and  to  account 
for  and  pay  over  the  proceeds  *to 
Thomas  Allen,  president  of  the  board 
of  trustees  of  the  said  Russell  Insti- 
tute,' and  it  was  held  that  the  gift 
was  valid  as  a  charity,  against  the 
donor's  heirs  and  next  of  kin,  althou^rh 
the  .institute  waa  neither  established 
nor  incorporated  in  the  lifetime  of  the 
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donor,  or  of  Allen,  the  reputed  presi- 
dent of  the  board  of  trustees.  In  con- 
formity with  the  trust,  Horner  paid 
and  conveyed  to  Allen  a  largo  amount 
of  money  and  lands,  and  the  money 
and  lands  in  the  hands  of  Allen  and 
his  executors  were  considered  to  have 
been  charged  with  the  same  charitable 
trust  to  which  they  were  subject  in  the 
hands  of  Horner,"  After  showing  how 
the  doctrine  herein  discussed  has  been 
applied  to  various  classes  of  cases, 
the  court  proceeds  to  say:  "The  cita- 
tion of  these  authorities  from  those 
states,  such  as  Oregon,  which  recog- 
nize the  distinction  between  charitable 
and  ordinary  trusts,  is  sufficient  to 
demonstrate  b^ond  cavil  that  it  is  the 
policy  of  the  law  to  uphold  and  give 
effect  to  donations  to  charity  when- 
ever it  can  be  done  under  any  reason- 
able construction  of  the  instrument  by 
which  the  charity  is  attempted  to  be 
established.  Charity  is  still,  as  under 
the  EnsHsh  chancery  practice,  a  fa- 
vorite of  eqaify,  and,  while  in  this 
csnntry  there  has  been  much  modifica- 
tion of  the  rule  governing  charitable 
donations,  and  perhaps  a  radical  nar- 
rowing of  the  jurisdiction  (see  Perry, 
Tr.  §§  729,  731),  the  conscience  of  the 
eourt  is  always  exercised  to  see  that 
the  charity  is  administered,  if  it  can 
be  done  within  the  rules  of  the  estab- 
lished law  of  the  forum.  The  general 
role  everywhere  is,  whether  speaking 
with  reference  to  ordinary  or  charita- 
ble trusts,  that  the  valid  trust  will 
never  be  permitted  to  fail  for  want  of 
a  trustee." 

In  Williams  v.  Pearson  (1862)  38 
Ala.  299,  it  appeared  that  a  testator 
beqoeathed  one  half  of  a  fund  to  a 
certain  association,  to  be  received  by 
laid  association,  and  loaned  out  by 
conmissioners  appointed  by  the  donee, 
at  8  per  centum  per  annum.  The  in- 
terest was  to  be  yearly  divided  equally 
between  the  ministers  having  charge 
of  the  churches  belonging  to  said  as- 
sociation. The  other  half  of  the  fund 
the  testator  bequeathed  to  another 
society,  which  fund  was  also  to  be 
loaned  out  at  8  per  centum  yearly,  by 
three  commissioners,  to  be  elected  by 
the  society.  The  interest  l^us  derived 
was  to  be  used  for  "the  education  and 
5  AL.K.— 21. 


-  tuition  of  all  the  pauper  and  poor  chil- 
dren of  said  beats  (the  society's  juris- 
diction) whose  parents  are  not  able 
to  support  them."  In  construing  these 
bequests,  it  was  held  that  the  trusts 
created  were  valid,  although  the  tes- 
tator left  the  appointment  of  the  trus- 
tees to  other  persons.  The  court  said: 
"Our  investigation  of  the  cases  has 
satisfied  us  that  the  current  of  Ameri- 
can authorities  is  in  favor  of  the  doc- 
trine that  trusts  for  charitable  uses 
are  favored  by  courts  of  equity,  and 
that,  independent  of  the  Statute  of 
Elizabeth,  and  of  the  prerogative  pow- 
er, there  is  an  original  and  inherent 
jurisdiction  in  those  courts  to  sustain, 
on  account  of  their  charitable  pur- 
poses, trusts  which,  but  for  the  chari- 
table feature,  would  be  held  void. 
.  .  .  Without  intimating,  therefore, 
what  our  opinion  would  be  if  uncon- 
trolled by  any  former  adjudication,  we 
content  ourselves  with  saying  that  it 
must  be  regarded  as  the  settled  law 
of  this  state  that  charitable  donations 
are  so  far  exempted  &om  the  rules 
applicable  to  other  trusts  that  it  is 
not  necessary  to  their  validity  that 
there  should  be  a  grantee  or  devisee 
capable  of  taking  or  holding  by  law,  or 
that  there  should  be  a  cestui  que  trust 
so  definitely  described  as  to  enable  a 
court  of  equity  to  execute  the  trust 
upon  its  ordinary  principles.  .  .  . 
Accordingly,  when  an  ascertainable 
object,  recognized  as  charity,  is  desig- 
nated by  the  donor  in  general  or  col- 
lective terms, — as  the  poor  of  a  given 
county  or  parish,  or  the  clergyman  of 
a  particular  denomination  having 
charge  of  churches  within  a  specified 
district, — ^the  gift  or  legacy  will  be  up- 
held by  a  court  of  equity.  Nor  is  it 
any  objection  to  the  validity  of  such 
a  gift  that  the  donor  has  appointed  no 
trustee,  nor  that  the  trustee  appointed 
is  incapable  of  taking  the  legal  inter-  . 
est.  If  the  object  of  a  charitable  dona- 
tion can  be  ascertained,  the  want  of  a 
trustee  will  be  supplied  by  appoint- 
ment by  a  court  of  equity." 

In  Heuser  v.  Harris  (1867)  42  IIL 
425,  wherein  it  appeared  that  a  tes- 
tator provided  that  the  trustee  to  carry 
out  a  trust  should  be  elected  by  the 
people  residing  within  the  school  dis- 
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trict,  the  court  said:  "It  is  well  set- 
tled in  the  English  chancery  courts 
that,  where  money  is  given  to  a  char- 
ity generally  and  indefinitely,  without 
trustees  or  objects  aelected,  the  King, 
as  trustee  or  parens  patriae,  will  di- 
rect a  scheme;  and.  where  trustees  are 
appointed,  the  chancellor  will  direct 
a  scheme  for  the  charity^  he  having 
jurisdiction  over  the  trust  (Boyle, 
Charities,  238,  239),  and  this  when 
neither  the  trustee  nor  objects  are  se- 
lected. In  this  case  both  the  object 
and  the  trustee  are  pointed  out,  the 
only  real  difficulty  being  the  election 
of  the  trustee  in  the  mode  specified, 
which,  by  the  argument  of  appellants, 
is  so  utterly  impracticable  as  to  de- 
feat the  appointment,  and  leave  the 
fund  without  any  person  to  control  it. 
Surely,  the  powers  of  a  court  of  chan- 
cery should  extend  so  far  as  to  supply 
a  trustee  to  manage  a  testamentary 
bequest,  and,  if  it  be  admitted  one 
could  not  be  elected  under  this  will, 
It  court  of  chancery,  to  carry  out  the 
intention  of  the  testator,  would,  by  a 
liberal  intendment,  appoint  one.  Every 
reasonable  act  will  be  done,  and  the 
moat  liberal  construction  of  the  will 
had,  by  a  court  of  chancery,  to  aid  the 
beneficiaries,  when  the  Intention  is 
plain  and  undeniable." 

In  Sanderson  v.  White  (1836)  18 
Pick.  (Mass.)  328,  29  Am.  Dec.  591, 
the  court  said  by  way  of  dictum: 
"Gifts  to  charitable  uses  are  highly 
favored  in  law,  and  will  be  most  lib- 
erally construed  in  order  to  accom- 
plish and  cariy  into  effect  the  intent 
and  purpose  of  the  donor;  and  trusts 
which  cannot  be  supported  in  ordinary 
cases,  for  various  reasons,  will  be  es- 
tablished and  carried  into  eflfect,  where 
the  trust  is  raised  in  support  of  a  gift 
to  a  charitable  use.  If  no  executor  or 
trustee  is  named,  in  ordinary  cases  the 
-  gift  would  fail;  but  in  cases  of  charity 
the  want  will  be  supplied  by  appoint- 
ment by  a  court  of  equity." 

In  New  York,  by  an  early  statute, 
charitable  uses  and  trusts  were  abol- 
ished. But  the  Laws  of  1893,  chap. 
701,  as  amended  by  chapter  291,  Laws 
of  1901  (49  McKinney,  Consol.  Laws, 
p.  158),  restored  charitable  trusts,  and 
provided  that,  in  the  absence  of  a 


trustee  for  a  charitable  trust,  the  su- 
preme court  is  vested  with  the  les&l 
title.  It  would  seem  that  this  latter 
statute  is  merely  declaratory  of  the 
equitable  doctrine  that  a  court  will 
not  suffer  a  charitable  trust  to  fail  for 
the  want  of  a  trustee.  Tfaas,  in  Bow- 
man V.  Domestic  &  F.  Missionary  Soc. 
(1905)  182  N.  Y.  494,  75  N.  E.  535,  it 
was  held  that  a  bequest  to  the  "In- 
dian Missions  and  Domestic  Missions 
of  the  United  States,"  in  trust  for  mis- 
sionary purposes,  was  not  Invalid  by 
reason  of  the  fact  that  no  such  institu- 
tion as  was  named  b7  the  testatrix 
existed.  The  court  appointed  a  trus- 
tee capable  of  taking  the  legal  title, 
saying;  "But  we  are  also  of  the  opin- 
ion that  the  bequest  did  not  fail  and 
that  it  can  be  supported  as  a  trust  for 
charitable  purposes  under  tiie  provi- 
sions of  chapter  701  of  the  Laws  of 
1893,  as  amended  by  chapter  291  of 
the  Laws  of  1901.  Section  1  of  that 
act,  which  was  not  changed  by  the 
amendment  of  1901,  reads  as  follows: 
*No  gift,  grant,  bequest  or  devise  to 
religious,  educational,  charitable,  or 
benevolent  uses,  which  shall  in  other 
respects  be  valid  under  the  laws  of 
this  state  shall  or  be  deemed  invalid 
by  reason  of  the  indefiniteness  or  un- 
certainty of  the  persons  designated  as 
the  beneficiaries  thereunder  in  the  in- 
strument creating  the  same.  If  in  the 
instrument  creating  such  a  gift,  grant, 
bequest  or  devise  &ere  is  a  trustee 
named  to  execute  the  same,  the  legal 
title  to  the  lands  or  property  given, 
granted,  devised  or  bequeathed  for 
such  purposes  shall  vest  in  such  trus- 
tee. If  no  person  be  named  as  trus- 
tee, then  the  title  to  such  lands  or 
property  shall  vest  in  the  suprune 
court'  The  effect  of  this  statute,  as 
demonstrated  in  the  case  of  Allen 
Stevens  (1899)  161  N.  Y.  122.  56  N.  E. 
568,  was  to  restore  the  ancient  doc- 
trine of  charitable  uses  and  trusts  as 
a  part  of  the  law  of  this  state,  and  the 
statute  was  designed  to .  cover  just 
such  a  case  as  the  one  at  bar.  Th% 
obvious  purpose  of  the  testatrix  was 
to  have  this  fund  distributed  for  the 
benefit  of  domestic  and  Indian  mis- 
sions. She  was  a  regular  member,  at- 
tendant, and  communicant  of  the  Prot- 
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estant  Episcopal  Church,  and  actively 
engaged  in  the  charitable  work  carried 
on  through  its  instrumentality.  The 
defendant  is  the  orsranized  medium 
throng  which  the  Protestant  Episco- 
pal Church  of  America  carries  on  its 
missionary  operations,  which  include 
work  in  the  western  states  and  terri- 
tories, among  the  Indians,  negroes, 
and  white  people,  and  in  the  prosecu- 
tion of  which  large  sums  are  disbursed 
every  year.  The  ninth  clause,  supple- 
matted  by  the  evidence,  sufficiently  in- 
dicates the  charitable  purposes  to 
which  the  testatrix  desired  to  apply 
her  bequest,  to  enable  the  supreme 
court,  under  the  power  derived  from 
the  statute,  to  administer  this  as  a 
trust  in  which  the  beneficiary  or  trus- 
tee is  not  named  or  designated  with 
absolute  certainty  or  correctness.  This 
it  can  do  through  the  instrumentality 
of  a  trustee  appointed  by  it.  If  that 
course  is  deemed  wise,  the  court  will 
doubtless  be  influenced  in  the  choice 
«f  a  trustee  by  the  nature  of  the  char- 
ity to  be  administered,  and  may  ap- 
>oint  the  defendant  as  the  medium 
best  adapted  to  accomplish  the  end 
sought." 

In  Allen  v.  Stevens  (N.  Y.)  supra, 
the  court  said:  "Reading  the  statute 
in  the  light  of  the  events  to  which  ref- 
erence has  been  made,  it  seems  to  me 
very  clear  that  the  legislature  intend- 
ed to  restore  the  law  of  charitable 
trasts  as  declared  in  the  Williams 
Case;  that  having  discovered  that  leg- 
islative enactment  had  operated  to 
take  away  the  power  of  the  courts  of 
equity  tb  administer  trusts  that  were 
indefinite  as  to  the  beneficiaries,  and 
bad  declared  a  permanent  charity  void 
anless  the  devise  in  trust  was  to  a 
eoiporation  already  formed,  or  to  one 
to  be  created,  it  sought  to  restore  that 
which  had  been  taken  away  through 
another  enactment.  This  is  markedly 
indicated,  not  only  by  the  absence  of 
details  in  the  statute,  which  is  broadly 
entitled,  'An  Act  to  Regulate  Gifts  for 
Charitalsle  Purposes,*  but  also  in  the 
brevity  of  the  statute,  which  confers 
all  power  over  such  trusts  and  trus- 
tees on  the  supreme  court,  and  directs 
the  attorney  general  to  represent  the 
beneficiaries  in  cases  within  the  pur- 


view of  the  statute,  as  was  the  prac- 
tice in  England.  .  .  .  The  statute 
provides  that,  if  there  fs  a  trustee 
named  to  execute  the  trust,  the  legal 
title  to  the  property  shall  vest  in  such 
trustee,  and,  further,  that  if  no  per- 
son be  named  as  trustee  the  title  shall 
vest  in  the  supreme  court.  That  there 
might  be  no  opportunity  for  question- 
ing the  authority  of  the  supreme  court 
in  such  matters,  the  second  section 
provides  that  the  supreme  court  shall 
have  control  over  all  gifts,  grants,  be- 
quests, and  devises  in  all  cases  pro- 
vided by  §  1  of  this  act.  Under  the 
provisions  of  the  act  the  testator  may 
name  a  corporation  as  trustee,  or  pro- 
vide that  a  corporation  to  be  founded 
shall  act  as  trustee,  or  the  trustee 
named  may  be  an  individual ;  but  if  he 
name  none  of  these,  the  statute  pro- 
vides in  effect  that  the  trust  shall  not 
fail,  but  the  title  to  the  property  de- 
vised or  bequeathed  in  trust  shall  vest 
in  the  supreme  court,  which  shall  have 
control  over  gifts,  grants,  bequests, 
and  devises  provided  for  by  the  act. 
If  the  contention  be  well  founded  that 
it  was  not  the  intention  of  the  legis- 
lature to  revive  the  ancient  law  as  to 
the  administration  of  such  trusts  by 
the  supreme  couct,  and  to  do  away, 
with  the  rule  requiring  the  formation 
of  a  corporation  for  such  purpose* 
then  no  permanent  charity  can  be  ad- 
ministered by  the  supreme  court,  not- 
wltiistanding  the  title  to  the  trust 
property  is,  by  the  command  of  the 
statute,  vested  in  the  supreme  court, 
when  no  trustee  is  named  by  the  tes- 
tator." 

In  Virginia,  by  statute,  a  trust  for' 
literary  purposes,  or  for  the  education 
of  white  persons  within  that  state 
(but  not  one  for  a  theological  semi- 
nary), will  not  fail  for  the  want  of  a 
trustee.  Kinnaird  v.  Miller  (1874)  26 
Gratt.  (Va.)  107. 

In  Pennsylvania,  the  equitable  doc-' 
trine  that  a  charitable  trust  shall  not 
fail  for  the  want  of  a  trustee,  which 
has  been  part  of  the  common  law  of 
that  state  from  an  early  period,  has, 
been  embodied  in  a  declaratory  statute. 
The  Act  of  April  26,  1856  (P.  L.  331), 
as  amended  by  the  Act  of  May  2S. 
1895  (P.  L.  114),  reads  as  followB:i 
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'That  no  disposition  of  property,  here- 
tofore or  hereafter  made  for  any  re- 
li^oua,  charitable,  literary,  or  scien- 
tific use,  shall  fail  for  want  of  a  trus- 
tee, or  by  reason  of  the  objects  beinff 
indefinite,  uncertain,  or  ceasing,  or  de- 
pending upon  the  discretion  of  a  last 
trustee,  or  being  given  in  perpetuity  or 
in  excess  of  the  annual  value  hereto- 
fore limited;  but  it  shall  be  the  duty 
of  any  orphans'  court,  or  court  hav- 
ing equity  jurisdiction  in  the  proper 
county,  to  supply  a  trustee,  and,  by 
its  decrees,  to  carry  into  effect  the  in- 
tent of  the  donor  or  testator,  so  far 
as  the  same  can  be  ascertained  and 
carried  into  effect  consistently  with 
law  or  equity,  for  which  purpose  the 
proceedings  shall  be  instituted  by 
leave  of  the  attorney  general  of  the 
commonwealth,  on  the  relation  of  any 
institution,  association,  corporation 
not  for  profit,  or  individual,  desirous 
of  carrying  such  disposition  into  ef- 
fect and  willing  to  become  responsible 
for  the  costs  thereof,  etc."  It  will 
be  noticed,  however,  that  this  statute 
enlarges  on  the  common-law  rule,  since 
under  the  act  a  charitable  trust  will 
not  fail  for  the  want  of  a  trustee,  that 
is,  by  the  refusal  to  act  or  the  death 
of  the  trustee  appointed  by  a  testator, 
though  such  a  trustee  is  vested  with 
discretionary  powers  in  the  execution 
of  the  trust,  or  though  the  objects  of 
the  trust  are  uncertain.  Thus,  in  De 
Silver's  Estate  (1905)  211  Pa.  459,  60 
Atl.  1048,  it  appeared  that  one  De  Sil- 
ver directed  the  ^ecutors  of  his  estate 
to  give  $25,000  out  of  the  same  to 
*'such  charitable  institutions  or  asso- 
ciations, excepting  all  missionary  so- 
cieties, as  they,  my  said  executors,  may 
select  as  suitable  recipients  of  the 
same;  and  it  is  my  desire  that  the 
same  shall  be  divided  between  as  large 
a  number  of  said  associations  as  my 
said  executors  may  think  best  calcu- 
lated to  secure  the  greatest  amount 
of  good  from  this  donation."  It  fur- 
ther appeared  that  all  the  executors 
died  without  having  carried  out  the 
trust  It  was  held  that  the  trust  would 
not  fail,  notwithstanding  the  fact  that 
the  executors  had  been  invested  with 
discretionary  powers  in  its  execution. 
The  statute  previously  cited  was  also 


applied  in  the  following  cases :  Re  Mur- 
phy (1898)  184  Fa.  310,  60  Am.  St  Rep. 
802,  39  Atl.  70;  Fxazier  v.  St  Luke's 
Church  (1892)  147  Pa.  256,  28  Atl. 
442;  Stevens's  EsUte  (1901)  200  Pa. 
318,  49  Atl.  986.  See  also  Sellers 
Chapel  M.  E.  Church's  Petition  (1891) 
139  Pa.  61,  11  L.R.A.  282,  21  Atl.  145; 
Pepper's  Estate  (1892)  1  Pa.  Dist  R. 
148;  Hutchinson's  Estate  (1908)  17  Pa. 
Dist  R.  248.  In  Re  Murphey  (1898) 
184  Pa.  810,  63  Am.  St  Rep.  802,  it 
was  held  that  a  charitable  trust  was 
not  void  because  one  of  the  two  trus- 
tees appointed  by  the  donor  died.  In 
Frazier  v.  St.  Luke's  Church  (1892) 
147  Pa.  256,  23  Atl.  442  (trustee  in- 
capable of  accepting  trust)  the  court 
said:  "This  case  presents  a  question 
which  would  be  interesting  to  discuss, 
were  not  the  law  controlling  it  al- 
ready authoritatively  settled.  It  ia 
whether  a  bequest  or  devise  for  a 
charitable  use  is  void,  because  given 
to  a  person  or  corporation  incapable 
of  taking  or  holding  the  legal  title. 
The  10th  section  of  the  Act  of  April 
26,  1855,  P.  L.  331,  provides  'that  no 
disposition  of  property  hereafter  made 
for  any  religious,  charitable,  literary 
or  scientific  use,  shall  fail  for  want 
of  a  trustee,  or  by  reason  of  the  ob- 
jects being  indefinite,  uncertain,  or 
ceasing,  or  depending  upon  the  dis- 
cretion of  a  last  trustee,  or  being 
given  in  perpetuity,  or  in  excess  of  the 
annual  value  hereinbefore  limited; 
but  it  shall  be  the  duty  of  the  orphans' 
court  or  court  having  equity  juris- 
diction in  the  proper  county,  to  supply 
a  trustee,  and  by  its  decrees  to  carry 
into  effect  the  intent  of  the  donor  or 
testator,  so  far  as  the  same  can  be 
ascertained  and  carried  into  effect 
consistently  with  law  and  equity,'  etc. 
This  statute  was  merely  declaratory 
of  the  law  as  it  had  ensted  and  been 
enforced  by  the  courts  of  chancery  in 
England  for  hundreds  of  years.  It  is 
true,  there  was  a  time  in  this  country 
when  the  judicial  mind  was  clouded 
upon  this  question,  and  a  different 
rule  prevailed,  notably  In  tiie  courts 
of  last  resort  in  Virginia,  Maryland, 
and  in  the  Supreme  Court  of  the  Unit- 
ed States.  But  the  time  came  when 
the  scales  fell  from  the  judicial  eye. 
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tod  the  sublime  doctrine  of  Scripture 
that  'charity  never  faileth'  at  length 
pnTailed."  In  Hutchinson's  Estate 
(1908)  17  Pa.  Dist.  R.  248,  it  appeared 
tiiat  one  Hutchinson,  by  will,  be- 
qaeathed  certain  funds  for  the  "civill- 
ittion  and  education  of  the  Indians/' 
'■ad  also  "to  promote  the  education  of 
the  freed  men  and  women  lately  held 
In  bondage  in  the  southern  states." 
The  testator  appointed  one  Paxon 
trustee  to  execute  the  trust  in  his  dis- 
cretion. Faxon  died  after  commenc- 
ing the  execution  of  the  trust.  It  was 
held  that  the  trust  would  not  fail  be- 
cause of  Faxon's  death,  as  the  court 
coold  appoint  another  trustee.  The 
following  cases  were  decided  prior  to 
the  enactment  of  the  statute  and  un- 
der the  equitable  doctrine:  M'Girr  v. 
Aaron  (1829)  1  Penr.  &  W.  (Pa.)  49. 
21  Am.  Dec  361;  Franklin  v.  Philadel- 
phia (1893)  13  Pa.  Co.  Gt.  241. 

Ill,  Application  of  rule. 
«.  Failurm  to  appoint  trustee. 

It  has  been  held  that  a  charitable 
trust,  otherwise  legal,  will  not  be  de- 
clared to  be  invalid  simply  because  the 
creator  of  the  trust  failed  to  name  or 
appoint  a  trustee. 

Colorado.— Haggin  v.  International 
Trust  Co.  (1917)  —  Colo.  L.R.A. 
1918B,  710,  169  Fac.  138. 

Illinois.— Grand  Prairie  Seminary  v. 
Morgan  (1898)  171  111.  444,  49  N.  E. 
516,  affirming  (1897)  70  III.  App.  576; 
Hitchcock  v.  Board  of  Home  Missions 
(1913)  259  111.  288, 102  N.  E.  741,  Ann. 
Cas.  1916B,  1. 

Iowa. — Chapman  v.  Newell,  146 
Iowa,  415,  125  N.  W.  324. 

Massachusetts. — First  Universalist 
Soc.  V.  Fitch  (1857)  8  Gray,  421;  Mis- 
sionary Soc.  V.  Chapman  (1880)  128 
Mass.  265;  Sears  v.  Chapman  (189S) 
158  Mass.  400,  36  Am.  St.  Rep.  502.  33 
X.  E.  604. 

Missouri.— Buckley  v.  Monck  (1916) 
-  Mo.  — .  187  S.  W.  31. 

New  Jersey. — Mason  v.  Methodist 
Episcopal  Caiurch  (1876)  27  N.  J.  Eq. 
47;  Braere  v.  Cook  (1902)  63  N,  J.  Eq. 
624,  52  AU.  1001,  affirmed  in  (190S) 
67  N.  J.  Eq.  724,  63  Atl.  1118;  Case  v. 
Basse  (1914)  83  N.  J.  Eq.  170,  93  Atl. 


728;  While  v.  Newark  (1918)  —  N. 
J.  Eq.  ~,  103  Atl.  1042. 

New  Totk.^ — Sawyer  v.  Dearstyne 
(1912)  139  N.  Y.  Supp.  956;  Re  Welch 
(1918)  105  Misc.  27,  172  N.  Y.  Supp. 
349. 

See  also  Kemmerer  v.  Kemmerer 
(1908)  233  111.  327.  122  Am.  St.  Rep. 
169.  84  N.  E.  256. 

In  Hitchcock  v.  Board  of  Home  Mis- 
sions (1913)  259  IlL  288,  102  N.  E. 
741.  Ann.  Gas.  1916B,  1.  it  appeared  that 
a  testatrix  provided  in  her  will,  among 
other  things,  that  a  part  of  her  estate 
should  be  divided  equally  between  two 
charitable  institutions  for  the  educa- 
tion of  poor  children;  but  named  no 
trustee.  After  her  death,  two  of  hor 
heirs  contended  that  the  bequest  to 
the  charitable  societies  was  invalid  for 
the  want  of  a  trustee.  But  the  court 
held  otherwise,  and  said:  "The  be- 
quest for  the  education  of  poor  chil- 
dren is  a  gift  for  charitable  uses  and 
ipurposes,  with  the  subject  and  object 
of  the  trust  designated,  but  no  trus- 
tee appointed  to  carry  out  the  trust, 
and  no  provision  made  by  the  will  for 
the  appoinbnent  of  one.  Appellants 
contend  that  as  the  gift  is  not  limited 
in  locality,  no  trustee  named  with 
power  to  select  the  beneficiaries,  no 
scheme  presented  by  the  will  for  ad- 
ministering the  trust,  and  no  power 
expressly  given  for  the  appointment  of 
a  trustee,  it  is  invalid.  Counsel  have, 
in  their  brief,  presented  an  able  and 
interesting  discussion  of  the  subject  of 
gifts  to  charity  generally,  without  nam- 
ing the  object  of  the  charity  or  desig- 
nating a  trustee  with  power  to  select, 
and  the  origin  of  the  application  in 
England  of  the  doctrine  of  cy  prea  in 
such  cases;  but  as,  in  our  view  of  this 
case,  that  doctrine  is  not  applicable, 
and  in  view  of  the  further  fact  that  the 
subject  has  so  fully  received  the  con- 
sideration of  this  court  in  previous  de- 
cisions that  we  could  add  nothing  en- 
lightening upon  the  question,  we  will 
not  enter  upon  a  general  discussion  of 
that  subject.  It  is  sufficient  to  say 
that  to  sustain  this  gift  does  not  re- 
quire the  exercise  of  any  prerogative 
power  of  a  nature  sometimes  exercised 
in  England,  but  requires  only  the  exer- 
cise of  the  ordinary  jurisdiction  of  a 
court  of  equity.  The  bequest  for  the 
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education  of  poor  children  is  a  gift 
for  charitable  uses  within  the  letter 
and  spirit  of  43  Eliz.  (chap.  4)  known 
as  the  Statute  of  Charitable  Uses,  and 
which  has  been  adopted  in  this  state. 
In.  states  where  that  statute  ia  in 
force,  a  gift  to  charity,  the  object  be- 
ing definite,  will  not  be  allowed  to  fail 
for  want  of  a  trustee  named  to  execute 
the  trust.  It  would  be  unwarranted 
to  assume  that,  because  no  trustee  was 
appointed,  and  no  scheme  provided 
for  by  the  will  for  the  administration 
of  the  trust,  the  testatrix  intended  the 
gift  to  fail.  Her  intention  was,  we 
are  bound  to  assume,  that  the  fund 
be  used  for  the  education  of  poor  chil- 
dren. It  was  impressed  by  her  with 
that  trust,  and  it  is  a  familiar  rule  that 
equity  will  not  allow  a  trust  to  fail 
for  want  of  a  trustee,  but  will  itself 
administer  the  trust  or  appoint  a  trus- 
tee to  administer  it.  Cases  have  arisen 
where  a  trustee  bad  been  appointed 
to  administer  a  charitable  trust,  but 
where  no  scheme  for  carrying  it  out 
was  provided  by  the  will,  and  cases 
where  a  scheme  for  administering  the 
trust  has  been  provided  by  will,  but 
no  trustee  designated  to  execute  it; 
and  courts  of  equity  have  supplied  the 
trustee  in  the  one  case,  and  the  mode 
or  scheme  in  the  otiier." 

In  Kemmerer  v.  Kemmerer  (111.) 
supra,  it  appeared  that  a  testator  left, 
by  will,  certain  property  for  the  benefit 
of  an  orphanage.  He  did  not  appoint 
a  trustee,  but  named  his  widow  as  ex- 
ecutrix of  his  will.  It  was  held  that 
bhe  could  act  as  trustee,  and  the  court 
further  stated  that  if  she  declined  to 
act  as  trustee,  or  died,  the  trust  would 
not  fail,  as  the  court  would  appoint 
another  trustee. 

In  Sears  v.  Chapman  (1893)  158 
Mass.  400,  35  Am.  St.  Rep.  502,  33  N. 
E.  604,  the  court  said:  "It  is  settled 
by  a  line  of  decisions  in  this  common- 
wealth that  a  gift  like  the  present,  for 
a  specified  charitable  purpose,  will 
not  fail  for  want  of  a  trustee.  The 
doubts  which  have  been  expressed  on 
this  point  (Jackson  v.  Phillips  (1867) 
14  Allen  (Mass.)  576,  and  Minot  v. 
Baker  (1888)  147  Mass.  353,  9  Am.' St. 
Rep.  713,  17  N.  E.  839)  must  he  con- 
fined to  'gifts  to  charity  generally,  with 


no  uses  specified,  no  trust  interposed, 
and  either  no  provision  made  for  an 
appointment,  or  the  power  of  appoint- 
ment delegated  to  particular  persons 
who  die  without  exercising  it' " 

h.  Failure  to  provide  for  auccCHHor. 

Where  the  creator  of  a  charitable 
trust  fails  to  provide  for  the  filling  of 
a  vacancy  in  the  trusteeship  caused  by 
death,  resignation,  or  otherwise,  the 
trust  will  not  fail,  but  a  court  of  eq- 
uity will  fill  the  vacancy  by  appointing 
a  new  trustee.  Duggan  v.  Slocum 
(1897)  83  Fed.  244.  affirmed  in 
(1899)  34  C.  C.  A.  676.  92  Fed.  806; 
Thompson  v.  Hale  (1905)  123  Ga.  305, 
51  S.  E.  383;  Mason  v.  Bloomington 
Library  Asso.  (1908)  237  HI.  442,  86 
N.  E.  1044,  15  Ann.  Cas.  603;  Grant 
V.  Saunders  (1903)  121  Iowa,  80,  100 
Am.  St.  Rep.  310,  95  N.  W.  411;  Re 
Schouler  (1883)  134  Mass.  426;  Bos- 
ton V.  Doyle  (1904)  184  Mass.  373,  68 
N.  E.  851;  Williams  v.  Williams 
(1853)  8  N.  Y.  625;  Hunt  v.  Edgerton 
(1906)  29  Ohio  C.  C.  377,  affirmed  in 
(1906)  75  Ohio  St.  594,  80  N.  E.  1126. 
See  also  Skinner  v.  Northern  Trust  Co. 
(1919)  288  III.  229,  123  N.  E.  289, 
wherein  it  was  said  that  the  fact  that 
the  corporate  trustee  named  might 
cease  to  exist  did  not  invalidate  a 
charitable  trust. 

In  Williams  v.  Williams  (N.  Y.)  su- 
pra, a  charitable  trust  was  held  to  be 
valid,  notwithstanding  the  fact  that 
the  donor  failed  to  provide  for  a  suc- 
cessor to  the  trustee  he  had  appointed. 
The  court  said:  "There  is  here  a  good 
trustee  to  take  the  funds,  in  the  first 
instance ;  and  a  succession  of  trustees 
may  be  provided  by  the  court,  by  new 
appointment,  as  often  as  circum- 
stances may  require.  The  trust  is  for 
the  education  of  the  children  of  the 
poor,  at  a  particular  institution  of 
learning,  which  I  presume  to  be  an  in- 
corporated academy;  and  a  rule  of 
ready  application  is  given  for  select- 
ing the  objects  of  the  testator's  boun- 
ty." 

c.  Trustee  named  not  in  existence. 

A  charitable  trust  will  not  be  de- 
clared to  be  void  because  the  trustee 
named  by  the  donor  is  not  in  existence, 
or  does  not  come  into  being  until  aft- 
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er  the  tatter's  death,  nor  where  the 
trastee  ceases  to  exist  after  accepting 
the  trust.  Chatham  v.  Brainerd 
(1835)  11  Conn.  60;  American  Bible 
Boc  V.  Wetmore  (1845)  17  Conn.  181; 
Miller  v.  Chittenden  (1856)  2  Iowa, 
315;  Winslow  t.  Cumming's  (1849)  3 
Cush.  (Mass.)  358 ;  Bliss  v.  American 
Bible  Soc.  (1861)  2  Allen  (Mass.) 
334;  Darcy  v.  Kelley  (1891)  153  Mass. 
433,  26  N.  E.  1110;  Green  v.  Blackwell 
(1896)  —  N.  J.  Eq.  — ,  35  Atl.  375; 
Bniere  v.  Cook  (1902)  63  N.  J.  Eq. 
€24,  52  Atl.  1001,  affirmed  in  (1903) 
«7  N.  J.  Eq.  724,  63  Atl.  1118;  Kings- 
bury T.  Brandegee  (1906)  113  App. 
Diy.  606,  100  N.  Y.  Supp.  353;  Re  Dem- 
iag  (1908)  112  N.  Y.  Supp.  170.  Com- 
pare Spencer  v.  De  Witt  C.  Hay  Li- 
brary Asso.  (1901)  36  Misc.  393,  73 
N.  Y.  Supp.  712. 

In  American  Bible  Soc.  Wet- 
more  (1845)  17  Conn.  181,  it  appeared 
that  a  testatrix  on  the  7th  day  of 
iane,  1793,  made  her  will  in  which, 
among  other  things,  she  provided  as 
follows:  *'The  rest  and  remainder  c2 
my  estate,  both  real  and  personal,  that 
I  may  be  in  possession  of  at  my  de- 
cease, I  will  and  dispose  of  as  follows : 
The  one  half  I  will  and  bequeath  to  the 
Bible  Society  for  Foreign  Dlstribn- 
tion;  and  the  other  half  I  will  and  de- 
termine to  be  divided  equally  between 
the  Foreign  Mission  Society  and  the 
Tract  Society."  It  further  appeared 
that  tiie  two  societies  mentioned  were 
not  incorporated  until  1841;  one  a 
short  time  before  the  death  of  the  tes- 
tatrix; the  other  about  a  month  after 
her  death.  It  was  held,  however,  that 
the  trust  created  by  the  testatrix 
vould  not  fail  because  of  the  fact  that 
two  of  the  trustees  named  by  her  came 
into  existence  after  she  executed  her 
Till.  The  court  said:  "The  technical 
niles  of  the  common  law,  statutes  of 
norbnain,  and  other  restraining  Eng- 
lish statutes  operated  very  effectually 
to  defeat  the  benevolent  intentions  of 
testators,  and  of  grantors  to  public 
and  private  charities.  To  remedy 
what  were  supposed  to  be  some  of  the 
eriis  of  the  former  laws  on  this  sub- 
ject, the  Statute  43  Eliz.  chap.  4,  was 
enacted.  By  this  statute,  and  by  the 
ageiicy  of  the  court  of  chancery  under 


"  its  provisions,  many  devises  to  char- 
itable uses  were  rendered  good  and 
effectual.  The  spirit  of  this  statute 
has  not  only  been  extending  itself  in 
the  English  courts,  but  into  the  leg- 
islation and  the  courts  of  this  coun- 
try. By  a  provision  of  the  statute 
law,  enacted  as  early  as  1702,  it  was 
declared  'that  all  gifts  and  grants, 
whether  made  by  the  legislature, 
towns,  or  individuals,  for  the  mainte- 
nance of  the  ministry  of  the  gospel,  or 
schools  of  learning,  or  for  the  relief  of 
the  poor,  or  for  any  other  public  and 
charitable  uses,  should  forever  remain 
and  be  continued  to  the  uses,  etc.,  ac- 
cording to  the  true  intent  and  meaning 
of  the  grantor.'  We  think  the  obvious 
effect  of  this  enactment  would  protect 
the  devises  in  question,  without  resort 
to  the  additional  authority  of  adjudged 
cases.  But  we  believe  it  is  a  doctrine 
now  universally  admitted  by  the  eq- 
uity courts  of  this  country  that  a  de- 
vise for  a  public  charitable  purpose 
shall  not  fail  of  effect  for  want  of  a 
■  devisee  then  capable  of  taking  the 
legal  estate;  and  that,  to  protect  and 
perpetuate  such  charity,  the  legal  es- 
tate will  be  considered  either  as  re- 
maining in  abeyance  or  vesting  in  the 
heirs  of  the  testator,  as  trustees  for 
the  persons  beneficially  interested." 

In  Winslow  v.  Cummings  (1849)  8 
Cush.  (Mass.)  358,  it  appeared  that  a 
bequest  of  $1,000  was  made  to  the 
"Boston  Young  Men's  Marine  Bible 
Society.**  It  further  appeared  that, 
prior  to  the  execution  of  the  will, 
there  was  a  voluntary  association  in 
Boston  bearing  the  name  of  ''The  Bos- 
ton Yoang  Hen's  Bible  Society."  This 
society  became  extinct  before  the  tes- 
tator's death.  It  was  held,  however, 
that  the  trust  would  not  fail,  as  the 
court  coald  appoint  a  trustee.  The 
court  said:  "It  is  objected  that  no 
such  society  as  the  Boston  Young 
Men's  Marine  Bible  Society  existed  at 
the  time  of  making  the  will,  and  it  is 
said  to  be  an  insuperable  objection  to 
giving  effect  to  this  legacy  that  this 
society,  although  it  had  previously  ex- 
isted under  the  form  of  a  voluntary 
association,  had  failed  to  continue  its 
annual  meetings  and  organization,  by 
the  choice  of  officers  down  to  the  peri-  . 
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od  of  the  making  of  this  will.  If,  by 
this  objection,  it  is  intended  to  suggest 
that  there  was  no  association  in  ex- 
istence competent  in  law  to  take  a 
legacy,  the  objection  would  equally 
have  existed  if  the  organization  of  the 
society  had  been  kept  up,  and  it  had 
continued  to  the  present  day  to  hold 
meetings,  and  to  be  actively  engaged 
in  the  work  of  distributing  Bibles,  in- 
asmuch as  it  was  at  all  times  an  unin- 
corporated sociely.  The  real  ground 
for  objection  is  not,  therefore,  that 
this  legacy  must  fail  by  reason  of  a 
want  of  capacity  in  the  society  to  take 
a  bequest,  but  from  the  want  of  any 
certain,  clear,  and  definite  description 
of  a  person  or  association,  to  indicate 
the  legatee  of  the  charity,  and  the  ob- 
jects to  which  the  legacy  is  to  be  ap- 
plied. As  to  the  want  of  capacity  to 
take  a  legacy,  by  reason  of  having  no 
legal  existence  as  a  corporation,  that 
can  be  readily  supplied  by  the  appoint- 
ment of  a  trustee,  if  the  object  of  the 
legacy  and  the  particular  charitable 
use  to  which  the  testator  appropriated 
it  can  be  ascertained.  It  seems  to  us 
that  these  may  be  ascertained,  and 
tha^  although  this  society  had  ceased 
to  continue  its  regular  organization, 
yet  its  previous  existence,  its  well-de- 
fined objects  of  charity,  and  mode  of 
distribution  of  its  funds  may  be  re- 
sorted to,  in  order  to  determine  the 
purpose  of  this  legacy,  and  what  dis- 
position of  it  will  effectuate  the  inten- 
tion of  the  testator.  This  society  had 
a  written  constitution,  in  which  the 
purpose  of  its  organization  was  defined 
to  foe  'to  circulate  Bibles  among  des- 
titute seamen/  This  object  is  a  def- 
inite one,  and  the  purpose  of  the 
testator  may  be  certainly  and  easily 
carried  into  effect  by  a  trustee  ap- 
pointed by  the  court.  Nothing  more  is 
necessary  to  be  done  in  order  to  give 
effect  to  the  legacy  than  would  be  re- 
quired if  the  society  had  fully  re- 
tained its  organization,  it  being  an  un- 
incorporated society.  The  court,  in 
such  cases,  appoints  a  trustee,  who  is 
to  apply  the  avails  of  the  legacy  to 
the  objects  and  in  the  manner  that 
the  society  designated  dispensed  its 
charity.  So,  here,  the  trustee  to  be 
appointed  will  apply  the  avails  of  this 


legacy  to  the  same  objects,  and  as  near 
as  may  be  in  the  usual  manner  adoipt- 
ed  and  practised  by  the  Young  Men's 

Marine  Bible  Society.  We  may  thus 
give  effect  to  the  legacy,  as  a  charity 
to  be  applied  in  the  manner  indicated 
by  the  constitution  and  by-laws  of  this 
society  as  it  existed  when  known  to 
the  testator,  and  as  he  supposed  the 
society  to  be  at  the  time  of  executing 
the  will.  The  iarusts  are,  therefore* 
well  described  by  such  reference  to  a 
society  which  had  existed  under  a 
written  constitution,  clearly  stating 
the  purposes  of  its  organization  and 
the  objects  of  its  charity.  The  ob- 
jection, therefore,  is  not  well  founded, 
that  the  legacy  is  not  given  to  a  well- 
defined  chari^.  As  authorities  for 
the  positions  thus  stated,  it  is  only 
necessary  to  refer  to  a  few  cases. 
The  general  principle  that  this  court 
will  sustain  a  legacy  to  an  nnincor- 
porated  society,  and  appoint  a  trustee 
to  carry  into  effect  the  general  pur- 
pose of  the  testator,  is  well  settled 
by  the  cases  of  Burbank  v.  Whitney 
(1839)  24  Pick.  (Mass.)  146,  60  Am. 
Dec.  312;  Bartlett  t.  Nye  (1842)  4 
Met.  (Haas.)  378;  Washbnm  v.  Sew- 
all  (1846)  9  Met.  (Mass.)  280.  In 
the  case  last  cited,  it  was  said:  'In 
case  of  charitable  gifts,  it  is  no  objec- 
tion to  their  validity  that  no  person 
is  named,  capable  of  taking  the  legal 
interest.  If  the  object  can  be  ascer- 
tained, the  want  of  a  trustee  will  be 
supplied  by  appointment  by  a  court  of 
equity.'  In  2  Story's  Commentaries 
on  Equity,  §  1166,  he  says,  in  case  of 
»  legacy  given  to  trustees  to  distribute 
in  charity,  and  they  all  die  in  the  life- 
time of  the  testator,  yet  it  will  be  en- 
forced in  equity.  In  §  1169,  it  is  said: 
'If  the  bequest  be  for  charity,  it  mat- 
ters not  how  uncertain  the  persons  or 
objects  may  be,  or  whether  Vae  persons 
who  are  to  take  are  in  esse  or  not, 
for,  in  all  these  and  the  like  cases,  the 
court  will  sustain  the  legacy,  and  give 
it  effect  according  to  its  own  prin- 
ciples.' We  perceive,  therefore,  no 
difficulty  in  giving  effect  to  this  leg- 
acy, and  in  carrying  out  substantially 
the  original  purpose  of  the  testator." 

In  Bruere  v.  Cook  (1902  )  63  N.  J. 
Eq.  624,  62  Atl.  1001,  it  appeared  that 
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s  testator  bequeathed  the  residue  of 
his  estate  to  the  "Board  of  Missions 
of  the  Baptist  Church  of  New  Jersey." 
He  provided  that  one  third  of  this  es- 
tate should  be  used  for  home  missionSf 
and  the  other  two  thirds  for  foreign 
missions.  It  further  appeared  that 
at  no  time  was  there  in  existence  in 
New  Jersey  an  institution  as  named 
by  the  testator.  However,  there  were 
several  Baptist  societies  engaged  in 
mission  work.  It  was  held  that  the 
tiust  would  not  fail  because  of  the 
nonexistence  of  the  trustee  named  by 
the  donor.  The  court  said :  "It  is  un- 
disputed that  there  is  no  such  body  or 
corporation  as  the  Board  of  Missions 
of  the  Baptist  Church  of  New  Jersey/ 
tlie  primary  legatee  named  in  the  will. 
The  words  of  the  gift  show  that  the 
testator  intended  to  give  the  property 
in  question  to  some  board  or  associa- 
tion of  persons  of  the  Baptist  Church 
ci  New  Jeney,  which  was  engaged  in 
the  condact  of  home  and  foreign  mis* 
iiion  work.  In  making  this  gift  he  in- 
dicates in  the  clearest  possible  way 
that  he  did  not  intend  that  the  board 
which  might  be  the  recipient  of  the 
title  should  use  the  fund  for  any  gen- 
eral purposes  of  church  work.  He 
meant  to  give  the  title  of  the  gift  to 
a  board,  but  this  board  should  use  and 
apply  the  gift,  one-third  part  thereof 
for  home  missions,  and  two-thirds 
parts  thereof  for  foreign  missions  of 
the  Baptist  Church.  The  title  was 
intended  to  be  given  to  one,  for  the 
use  and  benefit  of  further  beneficiaries 
or  objects.  In  short,  without  so  nam- 
ing It  in  words,  he  created  a  trust.  It 
mns^  of  course,  appear  that  in  1899, 
when  the  testator  died  and  his  will 
spoke,  the  objects  which  he  Intended 
shoald  ultimately  receive  the  benefits 
of  his  bounty  were  snfiiciently  defined 
by  htm  to  enable  the  fund  to  be  de- 
voted to  those  objects.  The  misnomer 
of  the  legatee  who  should,  in  the  first 
place,  receive  and  apply  the  fund,  or 
the  selection  of  one  who  does  not  have 
the  power  or  equipment  to  carry  the 
testator's  intention  into  effect,  or  even 
the  entire  omission  in  any  way  to  in- 
dicate a  person  or  corporation  to 
whom  payment  of  the  fund  could  pri- 
marily be  made,  will  not  defeat  such  a 


gift,  if  the  testator's  ultimate  object 
is  lawful  and  is  definitely  indicated. 
Equity  will  not  permit  a  lawful  trust 
to  be  defeated  for  want  of  an  eSQicient 
trustee.  .  .  .  The  true  interpre- 
tation of  the  intent  of  this  will  is  that 
the  testator  clearly  expressed  the  final 
purpose  he  had  in  view,  and  believed 
he  had  indicated  a  primary  legatee  to 
carry  his  final  purpose  into  eflfect. 
His  nomination  of  the  primary  legatee 
or  trustee  is  a  failure,  because  he  has 
.  not,  in  the  will,  sufiiciently  identified 
the  party  intended.  It  is,  however, 
such  a  trust  as  that  this  court  will 
aid  by  the  appointment  of  a  trustee 
to  execute  the  testator's  purpose. 
This  course  may  be  taken  when  tiiere 
is  no  such  person  or  body  as  the  one 
named  by  the  testator,  or  when  he 
selects  a  person  or  corporation  which 
is  unable  to  carry  into  effect  the  trust 
he  created.  In  either  ease,  the  result 
is  the  same.  The  ultimate  bequest  is 
indicated  with  sufficient  certainty  on 
the  face  of  this  will,  but  the  selection 
of  a  person  who  shall  carry  into  effect 
is  a  failure.  The  complainant  should 
be  advised  that  the  residuary  gift  is 
a  valid  bequest  in  favor  of  the  home 
missions  of  the  Baptist  Church  to 
the  extent  of  one-third  part  thereof, 
and  in  favor  of  the  foreign  missions 
of  the  Baptist  Church  to  the  extent  of 
the  remaining  two  thirds,  and  that  no 
efficient  trustee  is  indicated  by  the 
testator's  will  to  whom  the  complain- 
ant can  presently  pay  the  funds  in  his 
hands;  and  that  it  is  his  duty  to  ap- 
ply to  some  competent  court  for  the 
appointment  of  trustee  to  receive  this 
legacy  and  execute  the  trust." 

In  Green  v.  Blackwell  (1896)  — 
N.  J.  Eq.  — ,  35  Atl.  375,  it  was  held 
tha^  where  the  trustee,  a  district 
school,  terminated  its  existence  and 
abandoned  the  trust,  the  same  would 
not  fail,  as  the  court  could  appoint 
another  trustee. 

In  Chatham  v.  Brainerd  (1835)  11 
C<mn.  59.  a  grant  of  land  for  a  burying 
place  to  the  inhabitants  of  a  certain 
town  district  was  held  to  be  valid, 
notwithstanding  the  fact  that  such 
inhabitants,  who  had  organized  them- 
selves into  a  voluntary  religious  so- 
ciety, did  not  incorporate  said  societar 
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until  two  years  after  the  makina:  of 
the  conveyance. 

In  Miller  v.  Chittenden  (1866)  2 
Iowa,  315,  the  court  held  that  a  con- 
veyance to  certain  persons  as  trustees 
of  a  church,  which  was  not  organized 
until  seven  years  after  the  grantor's 
death,  was  valid. 

In  Kingsbury  v.  Brandegee  (1906) 
113  App.  Div.  60G,  100  N.  Y.  Supp. 
363,  it  was  held  that  a  bequest  to  the 
"Diocese  of  Central  New  York"  was 
not  void,  though  it  appeared  that  no 
such  institution  ever  existed;  but  the 
court  appointed  another  charitable 
corporation  to  carry  out  the  object  of 
the  bequest. 

In  Darcy  v.  Kelley  (1891)  153  Mass. 
433,  26  N.  £.  1110,  it  appeared  that  the  . 
donor  of  a  charitable  trust  provided 
in  his  will  that,  on  the  decease  or  re- 
marriage of  his  widow,  all  his  estate 
should  go  "to  the  parish  priest  who 
may  then  be  in  charge  of  the  Catholic 
Church  in  Fall  River  (now  St.  Mary's) 
in  trust  to  be  disposed  of  as  follows, 
to  wit:  The  said  parish  priest  shall 
put  the  said  property  and  estate,  or 
the  proceeds  thereof.  Into  the  hands 
of  the  Sisters  of  Charity,  for  the  pur- 
pose of  a  relief  fund  for  the  poor." 
It  further  appeared  that  no  such  insti- 
tution as  the  "Sisters  of  Charity,"  or 
any  similar  institution,  ever  existed  in 
Fall  River,  Massachusetts.  It  was 
held,  nevertheless,  that  the  trust  would 
not  fail.  The  court  said:  "It  is  al- 
leged and  admitted  that  there  was  no 
such  organization  as  the  Sisters  of 
Charity,  and  there  is  no  one  else  desig- 
nated in  the  will  to  exercise  discretion 
in  the  administration  of  the  trust,  or 
to  determine  the  mode  of  its  adminis- 
tration. But  it  has  been  decided  in 
this  commonwealth  that  a  devise  of 
this  hind  is  a  good  charitable  trust, 
and  that  the  court  will  not  permit  it 
to  fail  for  want  of  a  trustee,  but  will 
take  upon  itself  its  administration,  by 
devising  a  scheme  and  appointing  in- 
strumentalities for  its  management" 

A  bequest  to  a  charitable  organiza- 
tion which  became  defunct  by  dissolu- 
tion fifteen  years  before  the  testator 
made  his  will  was  held  valid,  in  Bliss 
V.  American  Bible  Soc.  (1861)  2  Allen 
^_(Mass.)  334,  and  the  court  appointed 


another  institution  to  carry  ont  the 
trust. 

A  similar  ruling  was  made  in  Re 
Doming  (1908)  112  N.  Y.  Supp.  170, 
wherein  it  appeared  that  the  trustee^ 
a  charitable  corporation,  appointed  by 
the  donor  of  a  charitable  trust,  dis- 
solved its  existence  before  the  form- 
er's death. 

Compare  Spencer  v.  De  Witt  C.  Hay 
Library  Asso.  (1901)  36  Misc.  393,  73 
N.  Y.  Supp.  712,  wherein  it  appeared 
that  a  testatrix  bequeathed  a  part  of 
her  residuary  estate  directly  to  the 
"Pickering  White  Library  and  Chime 
Tower  and  Bells  at  Sacket  Harbor, 
New  York."  It  also  appeared  that  no 
such  person,  individual  or  corporate, 
was  in  existence  at  the  time  of  the 
probate  of  the  will,  or  at  any  other 
time.  The  court  held  the  bequest  to 
be  void. 

a.  Truatee  appolntea  unatie  to  ^pf 
truat. 

A  charitable  trust  will  not  be  In- 
validated because  the  trustee  appoint- 
ed by  the  donor  of  the  trust  cannot 
accept,  or  is  incapable  of  executing 
the  same. 

United  States. — ^Handley  v.  Palmer 
(1899)  91  Fed.  948,  affirmed  in  (1900) 
43  C.  C.  A.  100.  103  Fed.  39;  Wood  v. 
Paine  (1895)  66  Fed.  807;  Laswell  v. 
Hungate  (1918)  —CCA.  — ,  256 
Fed.  635;  Compare  Philadelphia  Bap- 
tist Asso.  V.  Hart  (1819)  4  Wheat  1. 
4  h.  ed.  499. 

Colorado. — Haggin  v.  International 
Trust  Co.  (1917)  —  Colo.  — s  L.R.A- 
1918B,  710,  169  Pac.  138. 

Connecticut— Eliot's  Appeal  (1902) 
74  Conn.  586,  SI  Atl.  558;  Eccles  v. 
Rhode  Island  Hospital  Trust  Co. 
(1916)  90  Conn.  592,  98  AU.  129. 

District  of  Columbia. — Smith  v. 
Gardiner  (1911)  36  App.  D.  C.  485. 

Illinois.— Burke  v.  Burke  (1913)  259 
111.  262,  102  N.  E.  293. 

Indiana.  —  Dykeman  v.  Jenkines 
(1913)  179  Ind,  549,  101  N.  E.  1013» 
Ann.  Cas.  1915D,  1011;  M'Cord  v.  Och- 
iltree (1846)  S  Blackf.  16. 

Iowa. — Johnson  v.  Mayne  01856)  4 
Iowa,  180;  Byers  v.  McCartney  (1883) 
62  Iowa,  339,  17  N.  W.  571. 

Massachusetts. — Bliss  v.  American 
Bible  Soc.  (1861)  2  Allen,  334;  Fel- 
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lows  T.  Miner  (1876)  119  Mass.  541; 
Hubbard  v.  Worcester  Art  Museum 
(1907)  194  Mass.  280,  9  L.R.A.(N.S.) 
Gg9,  80  N.  E.  490,  10  Ann.  Cas;  1025; 
Chase  t.  Dicky  (1912)  212  Mass.  655» 
!)9  N.  E.  410.  See  also  Baker  v.  Clarke 
Institute  (1872)  110  Mass.  88. 

Missoiiil  —  Robinson  v.  Crutcher 
(1919)  —  Mo.  — >  209  S.  W.  104. 

Nebraska* — Gould  v.  Board  of  Home 
Missions  (1918)  102  Neb.  526,  167  N. 
W.  776. 

New  Hampshire. — Chapin  v.  School 
Dist  (1857)  35  N.  H.  446. 

New  Jersey. — Mason  t.  Methodist 
Episcopal  Church  (1876)  27  N.  J.  Eq. 
47;  Jones  t.  Watford  (1901)  62  N.  J. 
Eq.  339,  60  Atl.  180,  modified  in 
(1902)  64  N.  J.  Eq.  786,  58  Atl.  897. 

New  York.— Re  Powell  (1910)  136 
App.  Div.  830,  121  N.  Y.  Supp.  779; 
Sheldon  v.  Chappell  (1888)  47  Hun, 
59.  Ck)mpare  Owens  v.  Missionary 
Soc  (1866)  14  N.  Y.  S80,  67  Am.  Dec 
160. 

Rhode  Idand^St.  Peter's  Church 
T.  Brown  (1899)  21  B.  I.  367,  43  Atl. 
642;  Wood  v.  Fourth  Baptist  C?hurch 
(1905)  26  R.  I.  594,  61  Atl.  279;  Guild 
V.  Allen  (1907)  28  R.  L  430,  67  Atl. 
855. 

Texas.  —  Liffhtfoot  v.  Poindexter 
(1918)  —  Tex.  Civ.  App.  — ,  199  S.  W. 
11S2. 

Venaont— Stone  v.  Griffin  (1881)  8 
VL  400. 

Thus,  in  Bnrke  v.  Bnrke  (1913)  259 
HL  262. 102  N.  E.  293,  it  was  held  that 
a  charitable  trust  was  not  invalidated 
by  reason  of  the  fact  that  the  creator 
of  the  trust  named  an  unincorporated 
religious  society  as  trustee.  The 
court  said:  "The  testator  and  hia 
wife  were  members  of  Saint  Mary's 
Catholic  Parish  in  Sterling;  Illinois, 
which  is  an  unincorporated  religious 
society,  and  a  duly  established  parish 
of  the  diocese  of  Rockford  of  the  Ro' 
man  Catholic  Church,  having  about  a 
thousand  members  who  were  subject 
to  constant  change  by  reason  of 
deaths,  births,  and  removals.  The 
parish  has  no  property  in  its  own 
name,  but  its  propuiy  is  all  held  in 
the  name  of  the  bishop,  and  cannot  be 
diverted  from  the  use  of  the  parish. 
A  parish  school  is  an  integral  part  of 
every  parish  of  the  Roman  Catholic 


Church,  and  it  is  the  duty  of  Saint 
Mary's  parish,  under  the  rules  of  the 
Church,  to  maintain  such  a  school. 
The  rules  of  the  Church  provide  what 
branches  shall  be  taught  in  such 
school,  and  how  it  shall  be  conduct- 
ed. That  the  founding  and  mainte- 
nance of  a  school  under  the  control  of 
a  church,  though  the  instruction  may 
not  be  gratuitous  and  the  branches  to 
be  taught  not  specified,  is  a  public 
charity,  is  held  in  Andrews  v.  Andrews 
(1884)  110  111.  223.  The  saying  of  five 
masses  annually  for  the  souls  of  the 
testator,  his  wife  and  son,  which  is 
made  a  condition  of  the  bequest,  is  a 
charitable  purpose.  HoefFer  v.  Glo- 
gan  (1898)  171  lU.  462,  40  LJLA.  730, 
68  Am.  St.  Rep.  241,  49  N.  E.  527. 
It  is  contended  that  the  parish  is  an 
unincorporated  association  which 
cannot  be  a  grantee,  or  act  as  trustee, 
and  that  tiie  bequest  cannot,  under 
such  circumstances,  be  sustained  as  a 
charity.  In  support  of  this  proposi- 
tion, reliance  is  placed  upon  Philadel- 
phia Baptist  Asso.  v.  Hart  (1819)  4 
Wheat  (U.  S.)  1,  4  L.  ed.  499,  which 
sustains  it  This  decision  was  based 
upon  the  two  propositions  that  the 
Statute  of  Charitable  Uses  (43  Eliz. 
chap.  4)  was  repealed  by  the  legisla- 
ture of  Virginia,  and  thai  charitable 
bequests,  where  no  legal  interest  is 
vested,  and  whi^  are  too  vague 
to  be  claimed  by  those  for  whom 
the  beneficial  interest  was  intend- 
ed, cannot  be  established  by  a  court 
of  equity  independent  of  43  Eliz- 
abeth. The  first  proposition  is  not 
true  in  this  state,  and  aa  to  the  sec- 
ond the  decision  has  been  expressly 
overruled  in  Eain  v.  Gibboney  (1879) 
101  U.  S,  362,  25  L.  ed.  813.  The  orig- 
inal and  inherent  jurisdiction  of 
courts  of  equity  over  charities,  inde- 
pendent of  the  statute,  is  now  recog- 
nized in  most  of  the  states.  Virginia, 
Maryland,  and  North  Carolina  are  ex- 
ceptions. In  this  state,  deeds  made  to 
the  rector,  churchwardens,  and  vestry- 
men of  an  unincorporated  church,  for 
church  purposes,  and  to  pay  the  salary 
of  the  rector,  were  held  not  void  for 
want  of  a  grantee  capable  of  taking  the 
deed.  Alden  v.  St  Peter's  Parish 
(1896)  158  m.  631,  80  L.R.A.  232,  42 
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N.  E.  392.  Where  a  gift  is  made  to  a 
charitable  use  and  no  donee  is  named, 
or  the  donee  named  is  Incapable  of 

taking  the  property,  the  gift  will  not 
fail,  but  a  court  of  equity  may  ap- 
point a  trustee  to  carry  out  the  char- 
itable purposes." 

Similar  holdings  were  made  in  the 
following  eases,  in  each  of  which  it 
appeared  that  the  trustee  appointed 
by  the  donor  was  an  unincorporated 
association:  Eccles  v.  United  States 
Hospital  Trust  Co.  (1916)  90  Conn. 
692,  98  Atl.  129;  Illinois  Classes  v.HoI- 
ben  (1919)  286  111.  473,  122  N.  E.  46; 
M'Cord  V.  Ochiltree  (1846)  8  Blackf. 
(Ind.)  16;  Johnson  v.  Mayne  (1856)  4 
Iowa,  180;  Byers  v.  McCartney  (1883) 
62  Iowa,  839,  17  N.  W.  671;  Board  of 
Foreign  Missions  v.  Shoemaker  (1919) 
—  Md.  — ,  105  Atl.  748;  Re  Powell 
(1910)  136  App.  Div.  830,  121  N.  Y. 
Supp.  779 ;  St.  Peter's  Church  v. 
Brown  (1899)  21  R  I.  367,  43  Atl. 
642;  Wood  v.  Fourth  Baptist  Church 
(1905)  26  R.  I.  594,  61  Atl.  279;  Guild 
T.  Allen  (1907)  28  R.  I.  430,  67  Atl. 
866;  Stone  v.  Griffin  (1831)  3  Vt  400. 
Compare  Owens  v.  Missionary  Soc. 
(1856)  14  N.  Y.  380,  67  Am.  Dec.  160, 
wherein  it  was  held  that  a  bequest  to 
an  unincorporated  association  in  trust 
for  a  charitable  purpose  was  invalid, 
notwithstanding  the  fact  that,  in  the 
interim  between  the  making  of  the 
gift  by  will  and  the  death  of  the  tes- 
tator, the  donee  became  incorporated. 
That  case  was  decided  prior  to  the 
enactment  of  New  York  Laws  of  1893, 
chap.  701,  §  1,  which  vests  the  title  to 
property  devised  or  bequeathed  for 
charitable  uses  in  the  supreme  court 
of  New  York,  whenever  the  donor  of 
the  trust  has  failed  to  appoint  a  com- 
petent trustee.  In  Philadelphia  Bap- 
tist Asso.  V.  Hart  (1819)  4  Wheat. 
(U.  S.)  1,  4  L.  ed.  499,  it  was  held  that 
a  bequest  to  an  unincorporated  asso- 
ciation in  trust  "for  the  education  of 
poor  youths  to  the  Baptist  Ministry" 
was  void,  as  the  association  could  not 
legally  accept  the  trust.  This  deci- 
sion was  based  on  the  fact  that  the 
Statute  of  Uses,  or  43  Elizabeth,  chap. 
4,  had  been  repealed  in  Virginia, 
where  the  trust  was  created.  But  it 
~^ms  that  the  United  States  Supreme 


Court  has  repudiated  this  holding  in 
Inglis  T.  Sailor's  Snug  Harbor  (1830) 
8  Pet.  (U.  S.)  113,  7  L.  ed.  622,  and 
by  other  cases  decided  later,  which 
are  cited  supra,  II. 

In  Chase  v.  Dickey  (1912)  212  Mass. 
555,  99  N.  E.  410,  it  appeared  that  Mrs. 
Eddy,  the  founder  of  Christian  Sci- 
ence, left  a  will  by  which  she  devised 
the  bulk  of  her  estate  in  trust  to  the 
North«7i  Church  of  Boston,  t^e  in- 
come to  be  used  for  the  promotion  and 
extension  of  Christian  Science.  It 
further  appeared  that  under  a  statute 
of  Massachusetts  the  donee  was  limit- 
ed as  to  the  amount  of  bequests  which 
it  could  take.  The  income  derived 
from  Mrs.  Eddy's  property  exceeded 
the  amotint  of  that  limitation.  Her 
heirs  contended  that,  inasmuch  as  the 
Northern  Church  could  not  accept 
the  trust,  the  same  was  void.  But  the 
court  held  otherwise,  saying:  "The 
facts  disclosed  on  the  record  and  ap- 
pearing in  the  will  do  not  lead  to  the 
conclusion  that  the  intent  of  the  tes- 
tatrix was  fixed  on  the  donee  named 
so  profoundly  that,  if  the  donee  faila, 
the  gift  fails.  The  purpose  of  the  gift 
and  the  trustee  are  not  so  inextricably- 
combined  that  they  must  stand  or  fall 
together.  The  support  of  a  branch  of 
the  Christian  religion  being  the  de- 
clared purpose  of  tiie  trust,  and  this 
being  a  public  charity,  the  gift  will 
stand  unless  it  appears  that  the  dis- 
cretion of  the  particular  trustee  named 
is  of  its  essence.  There  is  disclosed 
no  exceptional  reliance  upon  the  par- 
ticular corporation  named,  beyond 
that  which  appears  commonly.  The 
establishment  of  the  trust  does  not 
seem  to  depend  upon  the  particular 
instrument  for  execution  nominated 
in  the  will.  It  is  not  the  unusual  case 
of  a  plain  charitable  intent  where  the 
legatee  is  incapable  of  taking,  and  the 
trust  is  not  permitted  to  fail  for  lack 

of  a  trustee  It  does  not  fall 

within  the  class  of  cases  where  the 
administration  of  the  trust  is  of  its 
essence,  and  where  it  cannot  be  ad- 
ministered in  any  other  way  than  that 
pointed  out  in  the  will." 

In  Chapin  v.  School  Dist.  (1857)  35 
N.  H.  445,  the  action  was  by  the  heirs 
of  a  testator,  to  declare  a  charitable 
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gift  "unto  that  part  of  the  inhabitants 
of  Winchester  and  their  successors" 
void,  on  the  ground  that  said  inhab- 
itants could  not  act  as  trustees  of  a 
district  school.  The  court  held  that 
the  inhabitants  could  accept  the  trust 
in  their  corporate  capacity,  and  stated, 
further,  that  even  if  the  inhabitants  of 
said  Winchester  district  could  not  ac- 
cept the  trust,  the  same  would  not 
fail,  saying  on  that  point:  "It  is  said 
that  the  deeds  are  void  for  want  of  a 
grantee,  and  that  there  is  no  party 
described  competent  to  ti^e  the  land. 
We  have  already  expressed  the  opin- 
ion that  it  was  the  intention  of  the 
grantor  to  convey  these  lands  in  trust, 
for  the  benefit  of  the  district;  the  first 
grant  being  to  aid  and  foster  the 
schools  of  the  district,  and  the  second 
for  the  support  of  the  ministry.  Both 
grants  were  for  charitable  purposes^ 
and  the  law  as  applicable  to  charities 
may  be  applied  to  both.  In  Hadley  v. 
Hopkins  Academy  (1832)  14  Pick. 
(Haas.)  263,  Shaw»  Gh.  J.,  says  that 
it  is  a  settled  rule  in  equity  that  a 
gift  of  real  or  personal  estate  to  pro- 
mote education  is  a  charity.  It  is  also 
considered  as  a  settled  rule  that  such 
a  gift  to  a  charitable  use  is  to  receive 
a  most  liberal  construction,  and  if  tiie 
trustees  pervert  the  fund  to  other  useSf 
or  even  it  they  refuse  to  accept  or  ex- 
ecute the  trusts,  the  charity  itself 
shall  not  fail,  nor  will  the  property  re- 
vert to  the  donor ;  but  it  will  be  com- 
petent for  a  court  of  chancery  to 
direct,  in  the  former  case,  that  the 
trusts  shall  be  executed,  and,  in  the 
latter,  that  new  trustees  shall  be  ap- 
pointed, in  whom  the  legal  title  shall 
vest,  to  be  held  in  trust  for  the  pur- 
poses of  the  charity.  That  it  is  quite 
clear  tha^  if  there  is  no  par^  to  take 
tiie  legal  estate,  no  forfeiture  and  no 
reversionary  interest  can  be  claimed 
the  donor  or  his  heirs.  A  corpora- 
tion may  be  a  trustee;  and,  where  it 
has  a  legal  capacity  to  take  real  or 
personal  estate,  i^ere  it  may  take  and 
hold  it  upon  trust,  in  the  same  man- 
ner and  to  the  same  extent  as  a  private 
person  may.  If,  however,  the  trust  be 
r^Qgnant  to  or  inconsistent  with  the 
proper  purposes  for  which  the  cor- 
poration was  created,  that  may  fur- 


nish a  ground  why  it  may  not  be  com- 
pelled to  execute  it.  But  that  will  be 
no  more  reason  to  declare  the  trust 
itself  void,  if  otherwise  unexception- 
able, but  will  simply  require  a  new 
trustee  to  be  substituted  by  Uie  prop- 
er court,  possessing  equity  jurisdic- 
tion to  enforce  and  perfect  the  objects 
of  the  trust" 

In  Sheldon  v.  Chappell  (1888)  47 
Hun  (N.  Y.)  69,  it  appeared  that  a  tes- 
tator left  $1,000  to  the  "Board  of  For- 
eign Missions  of  the  Presbyterian 
Churches  in  the  United  States  of 
America,  incorporated  by  the  legisla- 
ture of  tlie  state  of  New  York,  in  trust 
to  be  appropriated  and  applied  for 
the  use  and  benefit  of  the  Woman's 
Foreign  Missionary  Society  of  the 
Presbyterian  Church,  located  in  the 
city  of  Philadelphia,  Pennsylvania." ^ 
The  testator's  heir,  the  plaintiff,  con- 
tended that  the  gift  was  void,  for  the 
reason  that  one  charitable  corporation 
could  not  act  as  trustee  for  the  benefit 
of  another  charitable  corporation. 
But  the  court  held  otherwise,  and  also 
stated  that,  even  if  the  corporation 
appointed  as  trustee  could  not  act  as 
such,  the  trust  would  not  be  declared 
invalid.  The  court  said:  "It  is  a 
general  rule  that  a  court  of  equity 
never  suffers  an  express  trust  to  fail 
from  the  want  of  a  trustee,  whether 
the  same  arises  from  the  fact  that  no 
trustee  was  named,  or  that  the  one 
named  is  disqualified  from  acting,  or 
from  a  trustee's  refusal  to  act,  or  from 
other  causes,  for  the  court  will  appoint 
a  trustee  to  execute  the  trust  or  treat 
the  person  in  whom  the  legal  title  is 
vested  as  the  trustee.  Where  a  cor- 
poration is  named  as  trustee,  it  is 
true  that,  if  the  trust  be  repugnant  to 
or  inconsistent  with  the  proper  pur- 
poses for  which  the  corporation  was 
created,  that  may  be  a  good  ground 
why  it  may  not  be  compelled  to  ex- 
ecute the  trust;  but  it  is  no  good 
ground  for  declaring  the  trust  itself 
void,  if  otherwise  unexceptionable,  and 
would  present  a  case  which  requires 
a  new  trustee  to  be  substituted  by  tiie 
proper  court,  possessing  equity  juris- 
diction to  enforce  and  perfect  the  ob- 
jects of  the  trust." 

In  Handley  v.  Palmer  (1899)  91  Fed. 
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948,  affirmed  in  (1900)  43  C.  G.  A.  100. 
103  Fed.  89,  it  appeared  that  a  testator 
grave  the  entire  residue  of  his  estate 
"to  the  city  of  Winchester,  Virginia, 
to  be  accumulated  by  said  city  for  the 
period  of  twenty  years;  tiie  income 
arising  from  said  residue  estate  to  be 
expended  and  laid  out  in  said  city  by 
the  erection  of  schoolhouses  for  the 
education  of  the  poor."  The  testator 
was  a  resident  of  Pennsylvania,  and 
made  the  will  there.  The  city  of  Win- 
chester was,  by  its  charter,  limited  in 
its  power  to  take  and  hold  property. 
The  action  being  by  the  testator's 
heirs,  to  declare  the  gift  void,  it  was 
held  that,  under  the  law  of  Pennsyl- 
vania, the  trust  would  not  fail  because 
of  the  incapacity  of  the  city  of  Win- 
chester to  accept  and  administer  the 
trust.  The  court  said:  "If  .  .  . 
for  any  reason,  the  city  of  Winches- 
ter were  incompetent  to  execute  the 
trust,  the  law  of  the  testator's  domicil 
would  not  suffer  his  charitable  inten- 
tions to  be  thereby  defeated,  but  would 
supply  a  trustee.  Both  by  the  common 
law  and  the  statute  law  of  Pennsyl- 
vania, a  charitable  gift  is  not  to  fail 
because  given  to  a  person  or  corpora- 
tion incapable  of  taking  it  and  ad- 
ministering the  trust;  but  a  competent 
trustee  for  the  purpose  will  be  appoint- 
ed by  the  court" 

!  In  Haggin  v.  International  Trust  Co. 
(1917)  —  Colo.  — ,  L.K.A1918B,  710, 
169  Pac.  138,  it  appeared  that  a  tes- 
tator appointed,  by  his  will,  the  city 
of  Denver  to  act  as  trustee  of  a  char- 
itable trust.  The  city  could  not,  under 
its  charter,  act  as  trustee.  It  was 
held  that  the  trust  would  not  fail,  but 
that  the  court  would  appoint  another 
trustee. 

In  Wood  V.  Paine  (1895)  66  Fed. 
807,  a  charitable  trust  for  the  support 
of  the  poor  of  a  certain  town  was  held 
to  be  valid,  notwithstanding  the  fact 
that  the  trustee  appointed  by  the 
donor  was  a  town  council  in  Rhode 
Island,  in  which  state  town  councils 
were  unincorporated  associations,  and, 
therefore,  incapable  of  accepting  a 
trust.  In  that  case  the  court  appoint- 
ed another  trustee. 

A  joint  charitable  bequest  to  two 
townships,  which  were  not  authorized 


to  act  as  trustees  of  charities,  has  been 
held  to  be  valid,  since  the  court  could 
appoint  another  trustee.  Mason  v. 
Methodist  Episcopal  Church  (1876) 
27  N.  J.  Eq.  47. 

In  Eliot's  Appeal  (1902)  74  Conn. 
686,  61  Atl.  658,  it  appeared  that  a 
tesUtrix  by  her  will  left  $160,000  to 
"The  Ladies'  Seamen's  Friend  Society 
of  New  Haven,  for  the  aiding  of  des- 
titute seamen."  The  testatrix  died  in 
1888.  "The  Ladies'  Seamen's  Friend 
Society  of  New  Haven"  was  incor- 
porated in  1860,  and,  under  its  char^ 
ter,  could  not  take  and  hold  property 
exceeding  fl6,000  in  value.  In  1896, 
the  charter  of  this  society  was 
changed,  and,  among  other  things,  the 
new  charter  provided  that  "said  cor- 
poration shall  at  no  time  hold  real 
or  personal  estate  the  annual  income 
of  which  shall  exceed  $10,000."  In 
construing  the  two  charters  of  the 
society,  the  court  held  that  the  form- 
er could  take  of  the  legacy  at  least  so 
much  as  did  not  exceed  $15,000,  and 
added,  regarding  the  capacity  of  the 
trustee  to  take:  "If,  then,  it  were  le- 
gally incompetent  to  receive  so  large  a 
legacy,  the  case  would  be  simply  one 
of  the  failure  of  a  trustee.  This  in 
equity  never  involves  a  failure  of  the 
trust.  When  the  difficulty  arises  from 
a  refusal  by  the  trustee  appointed  to 
act,  it  is  necessary  to  have  another 
one  formally  appointed  by  a  court  of 
equity,  or  a  court  of  probate.  Dailey 
V.  New  Haven  (1891)  60  Conn.  314, 
322,  14  L.R.A.  69,  22  Atl.  946." 

In  Baker  v.  Clarke  Institute  (1872) 
110  Mass.  88,  the  salient  facts  were 
similar  to  those  in  Eliot's  Appeal 
(Conn.)  supra.  The  Clarke  Institute, 
the  trustee  named,  was  incorporated 
in  1867,  with  power  to  take  and  hold 
property  not  exceeding  $200,000  in 
value.  The  testator  made  a  gift  of 
$60,000  to  this  institution  soon  after 
its  incorporation,  which  sum  remained 
undiminished  at  the  time  of  his  death. 
He  died  in  1869,  and  left  a  will  by- 
which  he  bequeathed  to  said  institute 
the  residue  of  his  estate,  "in  trust  for 
the  benefit  of  the  Clarke  Institute." 
It  further  appeared  that  the  estate 
could  not  be  settled  in  less  than  two 
years  from  the  testator's  death,  at  the 
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end  of  which  time  the  residue  of  the 
estate  amounted  to  $223,500,  of  which 
the  executor  paid  to  Clarke  Institute 
$200,000  in  gold.  It  was  further 
shown  that,  if  the  estate  could  have 
been  settled  immediately  after  the 
testator's  death,  the  residuary  estate 
would  have  been  worth  $140,000  in 
gold,  and  if  the  estate  could  have  been 
settled  at  the  end  of  one  year  from  the 
probate  of  the  will  (the  will  was  pro- 
bated and  letters  testamentary  were  is- 
sued August  3, 1869)  the  residue  would 
hare  been  worth  $204,000  in  gold.  In 
the  interim  between  the  testator's 
death  and  the  final  settlement  of  the 
estate,  the  state  of  Massachusetts,  by 
statute,  authorized  Clarke's  Institute  to 
take  and  hold  property  up  to  $200,000 
in  value,  in  addition  to  such  property 
as  it  then  held.  It  was  held  that  the 
beqnest  was  valid. 

A  bequest  to  "James  Gibbons,  Car- 
dinal, and  Archbishop  of  Baltimore 
City,  Mafyland,  for  the  use  and  benefit 
of  the  Roman  Catholic  Church  in  his 
archbishopric,"  and  another  bequest 
"to  said  Cardinal  Gibbons  for  the  use 
and  benefit  of  St.  Charles  College  in 
said  (Baltimore)  Maryland,"  and  a 
third  gift  "to  said  Cardinal  Gibbons,  as 
srefabishop,  for  the  use  and  benefit 
cf  the  Roman  Catholic  Trinity  Church 
in  said  Georgetown,*'  were  all  held,  !n 
Smith  v.  Gardiner  (1911)  36  App.  D.  C, 
485,  to  be  v^lid  charitable  trusts.  In 
that  case  the  testatrix's  heirs  contend* 
ed,  amonff  other  things,  that  the  trusts 
were  void,  because  Cardinal  Gibbons 
was  not  properly  described,  and,  there- 
fore, he  could  not  accept  the  trusts. 
But  the  court  held  otherwise,  and  said, 
furUier:  "Indeed,  in  gifts  of  this  na- 
ture, where  the  personal  action  of  a 
particular  trustee  is  not  essential,  it  is 
immaterial  that  the  trustee  is  uncer- 
tain or  incapable  of  taking,  'for  it  is 
a  settled  principle  in  courts  of  equity 
that  a  trust' shall  never  fail  for  want 
of  a  proper  trustee.' " 

In  Dykeman  v.  Jenkines  (1913)  179 
bid.  549,  101  N.  E.  1013.  Ann.  Cas. 
1915D»  ioil,  it  appeared  that  one 
David  D.  Dykeman  provided  in  his 
will  that  his  executor  should  expend 
about  $50,000,  but  not  to  exceed  $100,- 
000,  for  the  erection  of  a  hosptial  in 


the  city  of  Logansport,  Indiana,  which 
hospital  building  was  to  have  in- 
scribed over  its  main  entrance  door, 
the  name,  "Mary  Dykeman  Hospital." 
The  testator  further  provided  that 
when  the  building  was  completed  his 
executor  should  convey  the  same,  with 
the  lot  on  which  it  stood,  to  the  city  of 
Logansport  in  trust  to  hold  the  same 
forever  for  the  purposes  intended, 
and  for  no  others.  He  also  pro- 
vided that,  before  such  conveyance 
should  be  made,  the  common  coun- 
cil of  the  city  of  Logansport  should 
enter  on  record  a  formal  accept- 
ance of  the  trust,  with  an  irrev- 
ocable stipulation  and  agreement  on 
the  part  of  said  city  that  said  hospital 
should  forever  be  named  and  desig- 
nated the  "Mary  Dykeman  Hospital;" 
that  said  hospital  should  be  conducted 
in  the  manner  and  for  the  purposes 
designated  by  the  testator;  that  the 
board  of  hospital  managers,  which 
should  control  and  manage  the  busi- 
ness of  said  hospital,  should  be  com- 
posed of  three  members,  two  of  whom 
should  be  respectable  physicians  of 
Cass  county,  Indiana,  and  the  other  a 
woman  of  judgment  and  discretion,  to 
be  selected  and  appointed  by  the  com- 
mon council  of  Logansport  The  tes- 
tator then  provided  that  the  convey- 
ance to  the  city  should  be  conditional 
upon  the  observance  and  performance 
by  the  latter  of  the  terms  of  said 
agreement,  and  by  his  will  he  directed 
his  executor  to  turn  over,  on  the  final 
settlement  of  the  estate,  all  the  residue 
of  his  estate  to  the  city  of  Logansport, 
to  be  held  by  the  latter  in  trust  for^ 
ever  as  a  fund  for  the  maintenance  and 
support  of  the  "Mary  Dykeman  Hos- 
pital." The  testator's  heirs  contended 
that  the  city  of  Logansport,  through 
its  officials,  had  no  power  to  enter  on 
record  such  an  agreement  and  stip- 
ulation as  the  testator  required,  and 
that  for  this  reason  the  city  could  not 
accept  the  trust.  They  contended  that 
by  a  statute  (Acts  1906,  p.  219,  §§  213, 
214)  the  management  and  control  of 
city  hospitals  is  vested  in  the  city 
boards  of  health,  and  for  this  reason 
the  city  of  Logansport  could  not  agree 
to  the  appointment  of  the  board  of 
managers  for  "Mary  Dykeman  Hos- 
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pital,"  according  to  the  directions  of 
the  testator.  The  court,  without  con- 
ceding that  the  city  of  Loffansport 
could  not  accept  the  trust,  stated  tiiat 
even  if  it  could  not  cany  out  the 
trust  the  same  would  not  fail,  saying: 
"Furthermore,  where  there  is  a  devise 
or  a  bequest  for  a  definite  charitable 
purpose  to  a  designated  trustee  capa- 
ble of  taking  the  legal  estate,  and  the 
named  trustee  is  unwilling  or  has  not 
the  power  to  cany  out  the  trus^  a 
court  of  equity  will  appoint  a  new 
trustee  to  administer  the  trust  in  the 
manner  appointed  by  the  testator.'* 

In  Fellows  v.  Miner  (1876)  119 
Mass.  541,  it  appeared  that  a  resident 
of  Massachusetts,  having  property  in 
that  state,  made  a  bequest  "to  the 
town  of  Kinderhook,  New  York,  in  its 
corporate  capacity,"  in  trust  for  cer- 
tain charitable  uses.  At  the  time 
the  testator  made  bis  will,  charitable 
uses  were  not  legal  in  New  York,  hav- 
ing been  previously  abolished  by  stat- 
ute. In  an  action  by  the  testator's 
executors  to  have  the  bequest  to  the 
town  of  Kinderhook  declared  invalid, 
the  court  held  that,  if  the  state  of 
New  York  did  not  authorize  the  town 
to  accept  the  trust,  the  same  would 
not  fail,  as  the  state  of  Massachu- 
setts, owing  to  the  fact  that  the  tes- 
tator was  a  resident  of  and  kept  his 
property  in  that  state,  had  the  right 
and  power  to  appoint  another  trustee. 
The  court  said:  "The  court  will  not 
allow  a  valid  charitable  trust  to  fail 
for  want  of  a  trustee;  and,  if  the  trust 
is  to  be  executed  out  of  the  common- 
wealth, the  court  may  appoint  a  trus- 
tee here  to  receive  the  bequest,  or  may 
order  the  fund,  or  the  income  thereof 
from  time  to  time,  to  be  paid  to  a 
trustee  in  the  place  where  the  trust 
is  to  be  executed,  as  may  be  consistent 
with  its  own  jurisdiction  and  prac- 
tice, and  best  carry  out  the  intention 
of  the  testator."  But  it  further  ap- 
peared that  by  a  special  statute  passed 
in  1876,  and  after  the  rendition  of  this 
decision,  the  state  of  New  York  au- 
thorized the  town  of  Kinderhook  to  ac- 
cept the  trust. 

In  Hubbard  v.  Worcester  Art  Mu- 
seum (1907)  194  Mass.  280,  9  L.R.A. 
(N.S.)  689,  80  N.  E.  490,  10  Ann.  Cas. 


1026,  the  action  was  in  the  nature  of 
a  quo  warranto  brought  by  the  heirs 
of  a  testator,  who  left  to  the  defendant 
property  worth  from  two  to  three  and 
a  half  million  dollars.  At  the  time  of 
the  testator's  death,  the  defendant 
could  not,  under  a  statute  (Mass.  Rev. 
Laws,  chap.  125,  §  8)  take  and  hold 
property  exceeding  in  value  $1,500,000. 
But,  after  the  will  was  proved,  the 
Massachusetts  legislature  authorized 
the  defendant  to  take  and  hold  prop- 
erty in  value  up  to  $6,000,000.  The 
court  held  that  while  at  the  instance 
of  the  state  of  Massachusetts  the  be- 
quest might  be  declared  void,  the  same 
was  valid  as  far  as  anybody  else  was 
concerned,  and  said,  further,  that  even 
if  the  defendant  was,  at  the  time  of 
the  probate  of  the  will,  incapable  of 
taking  the  property  and  carrying  out 
the  testator's  charitable  intent,  the 
trust  would  not  fail,  as  the  court 
would  appoint  another  trustee. 

In  Bliss  V.  American  Bible  Soc. 
(1861)  2  Allen  (Mass.)  334,  it  ap- 
peared that  the  testator  left  $1,000  in 
trust  to  the  "Bible  Society  of  the 
Methodist  Episcopal  Church."  It  fur- 
ther appeared  that  the  society  named 
had  dissolved  prior  to  the  making  of 
the  will.  But  after  its  dissolution  the 
Geneva  Conference  of  the  Methodist 
Episcopal  Church  recommended  to  tiie 
Methodist  Episcopal  Churches  to  unite 
with  the  American  Bible  Society,  a 
separate  and  distinct  association  from 
the  one  above  mentioned.  The  court 
held  that,  under  the  will,  the  Bible  So- 
ciety could  not  accept  the  trust,  but 
further  held  that  the  trust  did  not 
fail  because  the  testator  did  not  prop- 
erly designate  the  trustee,  but  that  the 
court  would  appoint  the  American 
Bible  Society  to  carry  out  the  testa- 
tor's intent. 

In  Gould  V.  Board  of  Home  Mission 
(1918)  102  Neb.  626,  167  N.  W.  776, 
it  appeared  that  a  testatrix  devised 
real  estate  to  a  foreign  corporation  in 
trust  for  the  benefit  of  the  "Women's 
Board  of  Home  Missions  of  the  Pres- 
byterian Church  in  the  United  States 
of  America."  The  trustee  was  incapa* 
ble  of  taking  the  property,  owing  to 
a  statute  (Neb.  Rev.  Stat.  1913,  §  6275> 
which  prohibited  a  foreign  corporation 


Digitized  by 


ANNO.— CHARITABLE  TRUST— WANT  OF  TRUSTEE. 


337 


from  taldns:  and  holding  i^l  estate  in  ^ 
Nebraska.  It  was  held  that  the  trust  " 
would  not  fail,  bnt  that  the  court  - 
would  appoint  another  trustee.  « 

In  Jones  v.  Watford  (1901)  62  N.  J. 
Eq.  389,  50  Atl.  180,  it  was  held  that 
t  charitable  trust  will  not  fail  because 
the  donor  of  the  trust  appointed  hia 
executor  to  carry  out  the  trust,  which 
in  its  nature  was  perpetual,  and  which 
tiie  executor  could  not,  by  any  physical 
possibili^,  carry  out  The  court  said: 
"Where  the  testator  has,  by  neglect  or 
mistake,  failed  to  name  one  capable 
of  executing  the  trust,  a  court  of 
equity  will  carry  it  into  effect  by 
appointing  an  efficient  trustee." 

In  Lightfoot  v.  Foindexter  (1918)  — 
GiT.  App.  — ,  199  S.  W.  1162,  the 
action  was  by  an  executor.  The  testa- 
trix, it  appeared,  made  a  specific  be- 
quest of  925,000  to  ^5,000  to  "Daniel 
Baker  College  of  Brownwood,  Texas," 
to  be  used  for  certain  religious  serv- 
ices. She  also  devised  and  bequeathed 
ttie  residue  of  her  estate  to  the  said 
Daniel  Baker  College,  to  be  used  for 
the  education  of  the  youth  of  Brown 
county,  Texas.  It  further  appeared 
that  at  various  times,  by  substantially 
the  same  promoters,  four  institutions 
were  incorporated  under  the  name, 
"Daniel  Baker  College  of  Brownwood, 
Texas.'*  The  object  of  these,  or  each 
of  these,  institutions,  was,  as  stated  in 
their  respective  charters,  to  promote 
the  education  of  youths  in  all  branches 
of  knowledge.  The  plaintiff  contended 
that  the  specific  bequest  of  ^6,000  to 
$35,000  was  void  for  the  reason  that 
Daniel  Baker  College  could  not;  under 
its  charter,  act  as  trustee  of  a  re- 
ligious trust  He  also  contended  that 
the  devise  and  bequest  of  the  testa- 
trix's residue  estate  was  void,  as  it 
could  not  be  ascertained  to  which  of 
the  four  Daniel  Baker  Colleges  the  de- 
vise and  bequest  was  intended  to  be 
made.  The  court,  without  granting 
that  the  plaintiff  was  right  in  point  of 
fact  as  to  either  contention,  stated  that, 
even  if  the  trustee  named  by  the  testa- 
trix could  not  accept  and  carry  out  the 
respective  trusts,  the  same  would  not 
fail,  but  the  court  would  appoint  a 
trustee  to  carry  them  out,  saying: 
"^ut  at  last  it  could  profit  the  appel- 
6  A.L.B^— 22. 


lants  in  the  case  nothing,  and  they 
would  not  be  heard  to  complain,  if  it 
should  be  held  that  the  gift  to  Daniel 
Baker  College  is  void  for  any  reason, 
because  the  gift  in  the  will  is  a  char- 
ity, for  the  reason  that  it  is  made  for 
the  purpose  of  giving  education  to  the 
youth  of  Brown  county,  and  the  man- 
ner in  which  this  purpose  shall  be  car- 
ried out  is  specifically  stated  in  the 
vrill,  and  Daniel  Baker  College  is  mere- 
ly the  medium,  under  the  provisions 
of  the  will,  by  which  the  charity  is  to 
be  dispensed,  or,  in  other  words,  Dan- 
iel Baker  College  is  merely  the  trus- 
tee, and  the  youths  of  Brown  county 
are  the  beneficiaries.  Therefore,  the 
will  creates  a  charitable  trust,  and,  if 
for  any  reason  Daniel  Baker  College 
cannot  take  as  trustee,  the  trust  will 
not  fail,  because  equity  will  not  suffer 
it  to  fail  for  want  of  a  trustee.  Under 
the  universal  rule  in  this  country  and 
in  England,  when  a  charitable  trust 
has  been  created  and  there  is  a  fail- 
ure of  the  trustee  for  any  reason,  a 
court  of  equi^,  having  jurisdiction, 
vrill  take  charge  of  the  trust  and  ad- 
minister the  same  under  a  trustee  ap- 
pointed by  it." 

e.  Trustee  appointed  refuatng  to  act. 

Where  the  trustee  named  or  appoint- 
ed by  a  donor  of  a  charitable  trust  re- 
fuses to  accept  the  trust,  the  same  will 
not  fail,  since  a  court  of  equity  has 
power  to  appoint  another  trustee. 

California.— Fay  v.  Howe  (1902) 
186  Cal.  699,  69  Pac.  423. 

Delaware.— Doe  v.  Roe  (1909)  1 
Boyce,  216,  75  Atl.  704;  Griffith  v. 
State  (1847)  2  Del.  Ch.  421. 

Georgia.^ — Thompson  v.  Hale  (1906) 
123  Ga.  305, 61 S.  E.  383 ;  Lloyd  v.  Web- 
ster (1908)  117  Ga.  775,  45  S.  E.  77. 

Illinois.— Garrison  v.  Little  (1898) 
75  III.  App.  402. 

HaBSachnsettfl. — Richards  v.  Church 
Home  (1913)  218  Mass.  602,  100  N. 
E.  681;  Cranford  v.  Nies  (1916)  224 
Mass.  474,  118  N.  E.  408. 

New  Hampshire. — ^Winslow  v.  Stark 
(1916)  78  N.  H.  135,  97  Atl.  979; 
Campbell  v.  Clough  (1901)  71  N.  H. 
181,  51  Atl.  668. 

Rhode  Island. — Meeting  Street  Bap- 
tist Soc.  T.  Hail  (1866)  8  R.  L  234. 
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Tennessee. — State  t.  Ausmus,  — 
Tenn.  — .  35  S.  W.  1021. 

Texas^Tunstall  r.  Womley  (1881) 
54  Tes.  476. 

Wisconsin.  —  Sawtelle  v.  Witham 
(1896)  94  Wis.  412,  69  N.  W.  72. 

England.— Denyer  v.  Druce  (1829) 
Tamlyn,  32,  48  Eng.  Reprint,  14; 
Reeve  v.  Atty.  Gen.  (1843)  3  Hare,  191, 
67  Eng.  Reprint,  351,  7  Jur.  1168. 

Thus,  in  State  v.  Griffith  (1847)  2 
Del.  Ch.  392,  it  appeared  that  a  testa- 
tor devised  a  large  part  of  his  estate 
to  three  persons  in  trust,  the  income 
thereof  to  be  applied  to  the  support, 
maintenance,  and  education  of  the 
poor  white  citizens  of  a  certain  dis- 
trict.   The  testator  further  provided 
that  the  income  should  be  distributed 
"by  agents  to  be  appointed  hy  the 
orphans'  court  or  the  levy  court  of 
Kent  county."  It  further  appeared 
that  the  trustees  appointed  by  the  tes- 
tator refused  to  accept  the  trust.  It 
was  held,  however,  that  the  trust 
would  not  fail,  as  the  court  could  ap- 
point another  or  other  trustees.  The 
court  of  errors  and  appeals  ((1848  )  2 
Del.  Ch.  421)  in  affirming  the  chan- 
cellor's decision,  said :  "Assuming  the 
fact,  which  is  conceded  in  the  argu- 
ment, that  the  testator  designed  by 
this  devise  to  create  a  trust  for  chari- 
table uses  and  purposes,  and  that  he 
employed  proper  and  suitable  lan- 
guage to  convey  the  legal  estate  to 
the  trustees,  we  proceed  to  the  consid- 
eration of  the  respective  questions 
presented  by  the  case  stated  and 
the  argument  in  the  cause.    It  can 
scarcely  be  necessary  to  do  more  than 
merely  glance  at  the  objections  made 
to  the  validity  of  this  devise  on  the 
ground  that  there  are  no  trustees  to 
execute  the  trust.  The  trustees  desig- 
nated and  appointed  by  the  testator 
may,  it  is  true,  decline  and  refuse  to 
execute  the  trust;  but  we  are  at  a  loss 
to  conceive  on  what  principle  such  re- 
fusal can  divert  the  fund  from  the 
legitimate  objects  of  the  trust,  and 
thus  defeat  both  the  will  and  the  tes- 
tator and  the  chari^.  It  is  a  principle 
too  well  settled  to  require  the  aid  of 
reasoning  or  argument  at  the  present 
day  that  a  valid  trust  shall  never  fail 
for  want  of  a  proper  ^stee.   2  Sug- 


den,  Powers,  174;  Asby  v.  DoyI  (1637) 

1  Ch.  Cas.  180,  22  Et^c,  Reprint,  761; 

2  Co.  Litt.  100b,*  5  4.  It  is  a  general 
principle  of  equity  that  wherever  may 
be  the  legal  estate,  if  the  trust  is 
valid,  it  will  be  protected  and  enforced 
in  a  court  of  equity.  It  is  also  a  gen- 
eral rule  that  a  legacy  given  in  trust 
does  not  lapse  by  the  death  of  the 
trustee  in  the  testator's  lifetime,  but 
survives  for  the  benefit  of  the  cestui 
que  trust.  The  substance  of  the  char- 
ity remains,  notwithstanding  the  death 
of  the  trustee  in  the  testator's  lifetime, 
although  at  law  the  legacy  lapses. 
Shelford,  Mortmain,  367.  It  is  suffi- 
cient that  the  trust  appears;  and  if 
the  party  creating  it  does  not  appoint 
a  trustee  to  execute  it  a  court  of  equity 
will  follow  the  legal  estate,  and  de- 
cree the  person  in  whom  it  is  vested  a 
trustee  to  execute  the  trust.  Ambler's 
R.  571 ;  1  Bro.  Ch.  Rep.  81.  Lord  Coke 
says  it  is  a  rule  of  equity  which  ad- 
mits of  no  exception  that  a  valid  trust 
shall  not  fail  for  want  of  a  trustee  to 
execute  it;  but  a  court  of  equity  will 
execute  the  ollice.  Coke,  Litt.  113  a, 
note.  Trusts  are  often  created  by  will 
without  the  designation  of  any  trustee 
to  execute  them;  or  it  may  be  matter 
of  doubt,  upon  the  terms  of  the  will, 
who  is  the  proper  party.  But  a  court 
of  equity  will  not  hesitate,  where 
doubts  exist  as  to  the  party,  to  declare 
who  is  the  proper  person  to  execute 
the  trust;  and  where  no  trustee  is 
designated,  it  will  proceed  to  execute 
the  trust  by  its  own  authority." 

In  Richards  v.  Church  Home  (191S) 
213  Mass.  602,  100  N.  E.  631,  it  ap- 
peared that  a  testatrix  gave  part  of 
Jier  estate  to  the  Massachusetts  Hos- 
pital Life  Insurance  Company  in  trust 
for  the  free  treatment  of  the  insane 
in  the  asylum  of  the  corporation.  The 
hospital  refused  to  accept  the  trust. 
However,  the  court  sustained  the  trust 
by  appointing  another  trustee.  In  this 
case  it  was  said:  "We  have  then  a  be- 
quest made  to  a  desi^ated  trustee  for 
a  definite  charitabfe  purpose;  but  the 
trustee  declines  to  accept  the  bequest 
or  carry  out  the  trust,  and  indeed  has 
not,  by  its  charter,  the  power  to  do  so. 
The  trust  can,  however,  as  well  be 
administered  by  any  other  trustees  as 
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hy  the  one  whom  the  teatatrix  selected. 
In  sach  a  case  the  charitable  purpose 
should  not  be  defeated  by  the  failure 
or  inability  of  the  trustee  to  act,  but  a 
new  trustee  should  be  appointed  to  ad- 
minister the  trust  in  the  manner  ap- 
pointed by  the  testatrix.  It  is  not  like 
the  cases  relied  on  by  her  next  of  kin, 
in  which  the  charitable  purposes  can- 
not be  carried  out,  and  must  be  either 
abandoned  or  administered  on  the  cy 
pres  doctrine;  and  those  decisions  are 
not  applicable  here.  It  is  merely  nec- 
essars'  to  appoint  a  new  trustee.  The 
case  at  bar  resembles  more  nearly 
Richardson  v.  Uullery  (1908)  200 
Mass.  247,  86  N.  E.  319,  than  Bowden 
T.  Brown  (1908)  200  Mass.  269.  128 
Am.  St.  Rep.  419,  86  N.  £.  351,  though 
it  differs  frinn  botii  of  them  in  the  fact 
that  here  the  charitable  purpose  of  the 
testatrix  can  be  fully  and  exactly  car- 
ried out  by  another  trustee  than  the 
one  nominated  in  the  will.  Under 
these  circumstances  it  is  eminently 
fitting  that  the  legal  title  should  be 
taten  and  the  trust  administered  by 
the  Massachusetts  General  Hospital, 
the  owner  and  maintainor  of  the  asy- 
lorn  in  question." 

IV.  Zdmitationa  on  ncla. 

«.  Truatem  Inveated  with  diaeretion. 

It  has  been  held  tiiat  where  the  trus- 
tee or  trustees  appointed  to  execute 
a  charitable  trust  are  invested  with 
personal  discretionary  powers  as  to  its 
execution,  and  they  die  or  refuse  to 
accept  the  trust,  the  same  will  fail. 
Down  V.  Worrall  (1833)  1  Myl.  &  K. 
S61,  39  Eng.  Reprint,  793 ;  Fontain  v. 
Eavenel  (1855)  17  How.  (U.  S.)  369, 
15  L.  ed.  80;  Colbert  v.  Speer  (1904) 
24  App.  D.  C.  187,  affirmed  in  (1906) 
200  U.  S.  130,  50  L.  ed.  403,  26  Sup.  Ct. 
Eep.  201;  Hadley  v.  Hadley  (1897)  147 
hd.  423,  46  N.  E.  823;  Beekman  v. 
Bonsor  (1861)  23  N.  Y.  298,  80  Am. 
Dec  269. 

In  Hadley  v.  Hadley  (1897)  147  Ind. 
423,  46  N.  E.  823,  it  appeared  that 
tiiree  persons  were  appointed  trustees 
to  execute  a  charitable  trust.  The 
testator  provided  that,  if  they  thought 
it  practicable,  they  were  to  erect  and 
maintain  an  '^institution  for  the  educa- 
tion of  poor,  virtuous,  and  aspiring 


children  and  young  persons."  It  fur- 
ther appeared  that  one  of  the  named 
trustees  died  soon  after  the  testator 
did.  It  was  held  that,  as  the  testator 
reposed  a  special  confidence  in  the 
trustees,  the  death  of  one  of  them  in- 
validated the  trust.  The  court  said: 
"If  the  authority  be  committed  to  trus- 
tees, the  presumption  is  that,  as  the 
power  was  coupled  with'  an  interest, 
it  was  meant  to  survive.  If  a  power 
be  a  joint  one,  coupled  with  an  inter- 
est, it  will  survive  if  one  of  the  donees 
of  the  power  die.  But  where  it  is  a 
mere  naked  authority  it  will  not  sur- 
vive. So,  if  the  authority  be  to  two 
or  more  in  an  official  capacity,  ratione 
officii,  it  will  survive  if  one  die.  But 
if  it  be  to  them,  nominatim,  if  they 
are  clothed  with  a  special  confidence 
of  a  personal  nature,  it  will  not  sur- 
vive. .  .  .  For  if  the  act  to  be  done 
requires  an  exercise  of  the  judgment 
and  discretion  of  the  several  persons 
named,  as  trustees,  it  can  only  be  exer- 
cised by  them  all.  .  .  .  Where  the 
power  is  given  to  several  donees, 
nominatim,  it  indicates  the  repose  of 
a  personal  discretion  in  each,  and  the 
power  will  not  survive  the  death  of 
one  of  them.  .  .  .  And  if  the  power 
be  accompanied  by  a  personal  confi- 
dence and  trust  in  the  donee  or  donees, 
he  or  they  alone  can  execute  it;  nor 
can  it  pass  to  others;  it  must  be  exe- 
cuted by  the  persons  named,  unless 
authority  to  substitute  another  is  ex- 
pressly given.  ...  If  the  power 
of  sale,  or  any  other  power,  is  given 
to  two  or  more  persons  by  name,  with 
no  words  of  survivorship,  and  one  dies 
or  refuses  to  act,  the  others  cannot 
execute  the  power.  .  .  .  The  power 
here  given  by  the  will,  not  being 
coupled  with  the  interest,  accompanied 
by  no  words  of  survivorship,  and  no 
authority  given  to  any  number  of  the 
trustees  less  than  the  whole,  and 
Mordecai  Hadley,  one  of  the  trustees, 
having  died  before  the  will  creating 
the  trust  took  eflfect,  the  trust  is  whol- 
ly inoperative  and  void  for  want  of 
authority  on  the  part  of  the  surviving 
trustees  to  act." 

In  Beekman  v.  Bonsor  (N.  Y.)  supra, 
it  appeared  that  a  will,  among  other 
things,  provided  as  follows:  "After 
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the  expiration  of  ten  years  or  sooner, 
if  my  executors  find  there  will  be  suf- 
ficient funds,  I  would  wish  a  public 
dispensary,  aa  in  New  York,  on  a  simi- 
lar plan  for  indigent  persons,  both 
sick  and  lame,  to  be  attended  by  a 
■  physician  elected  to  the  establishment, 
at  their  own  homes,  and  also  daily  at 
the  dispensary;  my  executors  to  con- 
sult judicious  men  in  Albany  respect- 
ing the  same,  and  funds  enough  to 
carry  on  the  building  and  yearly  ex- 
penses; and,  should  there  be*  any  over- 
plus, my  executors  within  fifteen  years 
may  g^ive  it  to  any  other  charitable 
society  or  societies  for  relieving  the 
comfortless  and  indigent  they  shall 
select.  I  say  within  fifteen  years  from 
my  death.  I  say  it  is  my  will  that  my 
executors  have  a  discretionary  power, 
or  a  msjorilgr  of  them,  wil^in  fifteen 
years  after  decease,  to  pay  over 
what  remains  after  all  legacies  are 
paid,  the  residue  and  remainder  of 
moneys  arising  from  my  worldly  goods 
and  effects,  to  such  charitable  socie- 
ties for  indigent  and  respectable  per- 
sons, especially  females  and  orphans, 
as  they  in  their  discretion  shall  think 
of."  The  final  residuary  clause  is  aa 
follows:  "And  in  the  second  place, 
after  satisfying  the  provisions  in  my 
will  in  regard  to  the  dispensary  men- 
tioned in  my  will,  or  in  the  first  codicil 
thereto,  I  give  and  bequeath  all  my  es- 
tate then  remaining.  If  any  there  shall 
b^  to  my  executors  in  trust,  that  they 
shall  and  may  pay  and  apply  the  same 
in  such  sums,  and  at  such  time  and 
times  as  in  their  discretion  they  shall 
think  fit  and  proper,  to  the  treasurer 
or  other  officer  having  the  management 
of  the  pecuniary  affairs  of  any  one  or 
more  societies  for  the  support  of  in- 
digent respectable  persons,  especially 
females  and  orphans,  and  for  the  use 
of  said  society  or  societies;  hereby  in- 
tended to  give  to  my  executors  full  dis- 
cretionary power  as  to  the  disposition 
of  the  same,  but  so  as  that  the  same 
shall  be  applied  to  objects  of  charity." 
It  further  appeared  that  the  executors 
named  refused  to  accept  the  trust  It 
was  held  that,  inasmuch  as  they  were 
invested  with  discretionary  powers  in 
the  execution  of  the  trust,  their  re- 
fusal to  act  invalidated  the  trust,  since 


the  court  could  not  appoint  other  trus- 
tees. The  court  said :  *'It  will  be  con- 
venient to  consider  first  that  part  of 
the  will  which  related  to  tiie  estab- 
lishment of  a  dispensary  for  indigent 
sick  and  lame  persons.  By  that  pro- 
vision the  testator  declared  that  he 
'would  wish  a  public  dispensary,  as  in 
New  York,  on  a  similar  plan,  for  in- 
digent persons,  both  sick  and  lame,  to 
be  attended  by  a  physician  elected  to 
the  establishment,  at  their  own  honses, 
and  also  daily  at  the  dispensary.  My 
executors  to  consult  judicious  men  in 
Albany  respecting  the  same,  and  funds 
enough  to  carry  on  the  bnilding  and 
yearly  expenses.'  According  to  one 
construction  of  this  clause — a  con- 
struction certainly  plausible — a  dis- 
cretion was  reposed  in  the  necutors 
to  determine  the  location  of  the  pro- 
posed establishment*  its  extent  and 
particular  characteristics,  and  the 
amount  of  funds  to  be  devoted  to  the 
object.  The  actual  exercise  of  that 
discretion  by  those  in  whom  it  was 
confided  might,  by  rendering  uncer- 
tainty certain,  relieve  the  bequest  from 
the  objections  arising  out  of  its  vague 
and  indefinite  character.  The  will  of 
a  testator  may  be  ascertained  by  the 
acts  of  those  to  whom  he  has  intrust- 
ed discretion  and  power.  Such  acts 
may  be  justly  regarded  as  the  definite 
expression  of  his  own  purpose.  But, 
in  this  view  of  the  present  question* 
the  objections  encountered  are  that 
the  discretion  was  personal  to  the  in- 
dividuals appointed  to  be  executors, 
and  that  they  renounced  the  trust. 
That  the  discretion  was  personal,  and 
not  ofilcial,  it  hardly  needs  argument 
to  prove.  The  duties  to  be  performed 
were  of  a  responsible  and  delicate 
character;  and  they  were  certainly- 
distinct  from  those  which  are  usually 
devolved  on  the  office  of  executor.  For 
the  performance  of  these  duties,  the 
testator  selected  the  persons  in  whose 
integrity  and  fitness  he  was  willing  to 
confide ;  and  he  made  no  provision  for 
a  devolution  of  the  trust  upon  anyone 
else  in  any  event  whatever.  The 
plaintiff  is  the  administrator  with  the 
will  annexed;  but  he  cannot,  in  that 
character,  execute  powers  and  trusts 
which  were  personal  to  the  executors 
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who  hmre  renoanced.  .  .  .  The  writ- 
ten renunciation  of  the  executors,  filed 
tn  the  office  of  the  surrogate,  was  in 
terms  of  their  office  as  such.  That  re- 
fianciation  has  been  followed  by  twen- 
ty years  of  noninterference  with  the 
estate  of  the  decedent,  in  any  charac- 
ter whatsoever.  They  have  never 
taken  any  atep  in  the  direction  of  giv- 
ing effect  to  the  charities  confided  to 
their  judgment  and  discretion.  In  be- 
half of  these  charities,  it  has  been 
argued  that,  although  the  assets  of  the 
deceased  passed  into  the  hands  of  the 
administrator,  yet  the  personal  trust 
reposed  in  the  execatora  still  lives,  and 
is  capable  of  execution.  But  their  re- 
nnnciation  of  the  executorial  ofllce, 
Mlowed  hy  this  long  period  of  inac- 
tivity,  can  mean  no  less  than  an  abso- 
inte  and  final  abdication  of  the  trusts 
contained  in  the  will.  They  had  a 
right  to  take  that  course.  Conceding 
that  they  mighty  if  th^  had  chosen  so 
to  do,  devise  a  plan  for  a  dispensary, 
appoint  the  place  of  its  location,  and 
designate  the  necessary  amount  of 
funds,  so  that  a  court  of  equity  might 
«Hnpel  the  administrator  to  appro- 
priate the  sum  required,  yet  they  were 
under  no  legal  obligation  to  perform 
these  acts.  Having  refused  to  qualify 
as  executors,  they  never  became  ac- 
countable for  any  portion  of  the  es- 
tate, to  be  applied  in  charity  or  others 
vise:  Rejectinir,  then,  the  estate  and 
tiie  executorial  duties  which  tiie  tes- 
tator wished  to  cast  upon  them,  they 
certainly  were  not  bound  to  accept  any 
pecaliar  and  still  more  confidential  re- 
lations which  the  will  proposed.  A 
testamentary  direction,  requiring  some 
portion  of  an  estate  to  be  applied  by 
the  executor  to  a  charitable  object—- 
the  plan  of  the  charity  and  the  sum 
necessary  for  its  execution  to  be  desig- 
nated by  some  person  not  the  executor 
— BUght  perhaps  be  enforced,  if  the 
person  named  elected  to  accept  the 
postmal  trust  and  make  the  deaigna^ 
tion  or  appointment.  But  it  is  ex- 
tremely plain  that  such  acceptance 
mast  be  voluntary.  The  right  of  re- 
nooneing  a  trust  which  has  no  neces- 
saiy  connection  with  tiie  office  of  exec- 
ntor  is  no  less  clear  than  the  right 
of  renouncing  the  office  ilself ;  and,  in 


either  instance,  the  right  rests  upon 
the  very  simple  and  elementary  propo- 
sition that  no  man  can  be  compelled, 
against  his  own  will,  to  execute  the 
testamentary  wishes  of  another.  .  .  . 
The  argument,  therefore,  for  sustain- 
ing the  provision  of  the  will,  founded 
<m  a  supposed  discretion  in  tiie  execu- 
tor the  exercise  of  which  might  ren- 
der the  testator's  wishes  definite  and 
certain,  must  fall  to  the  ground.  Upon 
all  the  facts  before  us,  their  renuncia- 
tion of  all  right  or  intention  to  act 
must  be  deemed  final,  and  the  discre- 
tion extinct  and  gone.  Intestacy  as 
to  any  portion  of  the  estate  designed 
for  the  dispensary  is  the  necessary 
result;  because,  in  this  view  of  the 
subject,  the  testator  has  failed  to 
speak.  Fontain  v.  Ravenel  (1855)  17 
How.  (U.  S.)  369,  15  L.  ed.  80.  - 

In  Down  v.  Worrell  (1888)  1  Myl.  & 
K.  661,  39  Eng.  Reprint,  793,  it  ap- 
peared that  the  testator  gave  and  be- 
queathed the  residue  of  his  personal 
estate  to  his  oceeutors  and  trustees, 
in  trust  for  them  to  .use  for  "charita- 
ble or  pious  purposes,  at  their  discre- 
tion, or  otherwise  for  the  separate  use 
of  my  sister,  independent  of  her  hus- 
band, and  all  or  any  of  her  children, 
in  such  manner  as  my  said  trustees 
shall  think  fit."  After  the  testator 
died,  the  trustees  used  part  of  the 
trust  funds  for  the  benefit  of  the  testa- 
tor's sister  and  her  children,  and  part 
for  charitable  purposes.  Thereafter 
the  trustees  themselves  died,  leaving 
£600  of  trust  funds.  It  was  held  that 
this  amount  should  go  to  the  next  of 
kin  of  the  testator,  since  the  court 
could  not  appoint  a  trustee  to  apply 
the  same  for  charitable  uses,  inasmuch 
as  the  testator  relied  on  the  personal 
discretion  of  the  trustees  he  had  ap- 
pointed. The  court  said:  *'Where  a 
disposition  is  made  in  favor  of  char- 
ity, and  the  trustee  fails,  tiie  court 
^ill  interfere  and  execute  the  trust; 
but  here  no  disposition  is  made  in 
favor  of  charity  as  to  the  unappointed 
part.  The  trustees  had  a  personal  dis- 
cretion as  to  the  application  of  the 
fund;  and,  as  they  have  died  without 
exercising  that  discretion,  this  part  of 
the  property  is  undisposed  of  by  the 
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testator,  and  belongrs  to  the  next  of 
kin." 

In  Fontain  v.  Ravenel  (U.  S.)  supra, 
it  appeared  that  a  will  provided, 
among  other  things,  that  the  executors 
or  their  survivors  should  dispose  of 
his  residuary  estate,  "for  the  use  of 
such  charitable  institutions  in  Penn- 
sylvania and  South  Carolina  as  they 
or  he  may  deem  moat  beneficial  to  man- 
kind, and  80  that  part  of  the  colored 
population  in  each  of  said  states  of 
Pennsylvania  and  South  Carolina 
shall  partake  of  the  benefits  thereof." 
The  testator  appointed  four  executors, 
among  whom  was  his  widow.  He  also 
provided  that  the  executors  should 
execute  the  trust  after  his  widow's  de- 
cease. But  it  appeared  that  the  other 
three  executors  died  before  the  widow 
did,  and  without  having  made  any  ap- 
pointment as  to  the  manner  in  which 
the  charitable  trust  should  be  exe- 
cuted. It  was  held  that  the  charitable 
trust  must  fail,  as  the  testator  had  in- 
vested  the  trustees  he  had  appointed 
with  discretionary  powers  in  appoint- 
ing and  executing  the  charities. 

In  Colbert  v.  Speer  (1904)  24  App. 
D.  C  187,  it  appeared  that  a  testator, 
among  other  things,  provided  that 
$5,000  should  be  applied,  "as  I  may 
hereafter  verbally  indicate  to  my  trus- 
tees, or,  if  I  fail,  as  my  trustees,  with 
the  advice  of  proper  persons,  may  de- 
cide, to  the  maintenance  of  a  scientific 
department,  or  the  foundation  and  the 
application  of  the  income  to  a  scholar- 
ship in  the  classical  department  in  the 
University  of  Georgetown,  in  the  Dis- 
trict of  Columbia."  The  testator  nev- 
er, during  his  lifetime,  verbally  di- 
rected the  trustees  how  to  execute  the 
trust.  It  was  held  that  this  bequest 
must  fail,  as  the  court  could  not  say 
who  were  "proper  persons"  to  advise 
the  trustees. 

Compare  the  Pennsylvania  statute 
quoted,  supra,  II. 

h.  Objeots  of  trust  uneertatn. 
Where  the  want  of  a  trustee  of  a 
charitable  trust  is  coupled  with  the 
fact  that  the  trust  is  uncertain  in  re- 
spect to  its  objects,  a  court  of  equity 
will  not  appoint  a  trustee,  and  the 
trust  will,  therefore,  fail.  Bobbins  v. 
Boulder  County  (1911)  60  Colo.  610, 


116  Pac.  626 ;  Grimes  v.  Harmon 
(1871)  36  Ind.  198,  9  Am.  Rep.  690; 
Dodge  V.  Pond  (1861)  23  N.  Y.  69: 
Beekman  v.  Bonsor  (1861)  23  N.  Y. 
298,  80  Am.  Dec.  269;  Bascom  v.  Al- 
bertson  (1866)  34  N.  Y.  584.  See  also 
dictum  in  While  v.  Newark  (1918)  — 
N.  J.  Eq.  — ,  103  Atl.  1042.  And  see 
the  reported  case  (EwqJj  v.  Snesed, 
ante,  303). 

In  Grimes  v.  Harmon  (1871)  85  Ind. 
198,  9  Am.  Rep.  690,  it  appeared  that 
property  was  left  in  trust  to  "the 
Orthodox  Protestant  Clergymen  of 
Delphi,"  Carrol  coun^,  Indiana,  for 
the  use  and  benefit  of  the  "colored  chil- 
dren  and  colored  race."  It  further  ap- 
peared that  nei^er  at  the  time  the  tes- 
tator made  his  will,  nor  at  any  time 
after  his  death,  was  there  in  existence 
any  organized  corporation  known  as 
"the  Orthodox  Protestant  Clergymen 
of  Delphi."  It  was  held  that  as  there 
was  a  want  of  a  competent  trustee,  and 
as  the  beneficiaries  were  indefinite,  the 
trust  failed. 

In  Bobbins  v.  Boulder  County  (1911) 
60  Colo.  610, 116  Pac.  626.  it  appeared 
that  a  testator  bequeathed  the  sum  of 
$60,000  for  the.building  of  a  hospital 
for  "the  comfort  of  poor  widows  and 
orphan  children,  while  sick  and  un- 
able to  care  for  themselves."  The  tes- 
tator appointed  no  one  as  trustee.  The 
court  hdd  that  while  the  beneficiaries, 
as  a  general  class,  were  sufficiently 
designated  by  the  t«rtator,  the  particu- 
lar individuals  of  the  general  class  for 
which  provision  was  made  were  in- 
definite and  uncertain.  The  court 
stated,  by  way  of  dictum,  tiiat  this  fact 
alone  would  not  be  enough  to  render 
the  bequest  invalid,  but  held  that  the 
fact  that  the  trust  was  indefinite  and 
uncertain  as  to  its  objects,  coupled 
with  the  further  fact  that  the  testa- 
tor did  not  appoint  a  trustee  to  carry 
out  the  trust,  rendered  it  invalid.  The 
court  said:  "While  tiiis  court  ia  dis- 
posed to  favor  a  bequest  for  charitable 
uses,  and  will  strive,  whenever  it  can 
be  done  consistently  with  the  estab- 
lished pertinent  principles  of  equity, 
to  uphold  and  enforce  them,  it  has  not 
the  power,  like  the  court  of  chancery 
in  England,  to  make  a  will  for  a  tes- 
tator which  he  himself  has  tried,  but 
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fftiled  to  make.  The  cy  pr^s  doctrine 
which,  in  one  aspect,  is  but  that  of  ap- 
proximation, is  applied  in  many  of 
oar  states.  But  the  prerogative  of  the 
Kiog,  as  parens  patriie,  under  the  sign 
manual,  does  not  belong  to  the  equity 
courts  of  this  country  in  conatruins 
vills,  though  it  is  conferred  upon,  and 
is  exercised  by,  the  chancellor  in  Eng- 
land, as  the  agent  or  personal  repre- 
sentatiTe  of  the  Crown.  While  the 
Statute  of  43d  Elizabeth  is,  according 
to  the  decisions  in  Clayton  v.  Hallett 
(1902)  30  Colo.  231.  59  L.R.A.  407,  97 
Am.  St.  Rep.  117,  70  Pac.  429,  a  part 
of  the  law  of  this  state,  yet  it  is  not 
the  origin  of  the  doctrine  of  charitable 
trusts  which  iba  equity  courts  of  Eng- 
land, both  before  and  after  its  adop-* 
tion,  were  wont  to  enforce.  Applying 
what  we  consider  well-established 
principles  in  the  law  of  charitable 
trusts,  it  is  apparent  th^t  this  bequest 
must  be  held  void.  The  will  contains 
no  plan  for  executing  the  trust  It  is 
mtirely  silrat  on  that  subject.  The 
testator  has  entirely  failed  himself  to 
appoint  a  trustee,  or  by  any  provision 
of  his  will  to  clothe  his  executors  or 
trustees,  to  be  later  appointed  by  the  ' 
court,  with  the  power  to  determine  who 
shall  be  the  individual  beneficiaries,  i 
Courts  of  equity  may,  in  certain  cases, 
appoint  trustees  of  a  charitable  trust 
where  the  testator  himself  has  failed 
to  name  them;  bat  no  well-considered 
case  in  this  country  has  been  called 
to  our  attention,  except  where  the 
broad  English  chancery  doctrine  is  en- 
fnced,  which  holds,  where  a  will  is 
tbns  silent,  that  the  court  may  appoint 
a  trustee  and  invest  him  with  power 
which  only  can  be  given  by  the  tes- 
tator himself,  unless  the  testator  in  his 
will  makes  provision  for  such  appoint- 
ment by  the  court,  or  otherwise  dele- 
gates such  power  of  appointment,  or 
has  provided  in  detail  how  the  trust 
may  be  executed.** 

A  bequest  "for  the  support  of  in- 
digent and  respectable  females"  was 
held,  in  Beekman  v.  Bonsor  (1861)  23 
N.  Y.  298,  80  Am.  Dec.  269,  to  be  void, 
the  trustee  appointed  by  the  donor  re- 
nouncing the  trust 

A  devise  of  "the  residue  of  my  es- 
tate to  be  kept  in  reserve  for  further 


consideration  in  the  way  of  charitable 
purposes,  in  a  liberal  way,  not  to  any 
particular  creed  or  sect  of  religion," 
was  held,  in  Norcross  v.  Murphy 
(1888)  44  N.  J.  Eq.  522,  14  Atl.  903,  to 
be  void,  it  appearing  that  the  testatrix 
appointed  no  one  to  execute  the  trust. 
The  court  said:  "If  the  concession 
were  made  that  the  testatrix  has  in 
fact  devoted  this  fund  to  charitable 
purposes,  still  the  bequest  is  void,  as 
the  gift  is  general,  and  there  is  no 
testamentary  designation  of  a  person 
to  select  the  objects  of  the  benefac- 
tion. The  legal  rule  that  avoids  a  be- 
quest of  this  general  character,  under 
the  conditions  mentioned,  is  too  well 
established  to  admit  of  discussion.  It 
is  stated  in  all  the  textbooks.  Thus 
Jarman  formulates  it:  'To  constitute 
a  charitable  use  there  must  be  a  donor, 
a  trustee  competent  to  take,  a  use  re- 
stricted to  a  charitable  purpose,  and 
a  definite  beneficiary.  In  case  of  a 
grant  or  demise,  when  there  is  no  par- 
ty or  parties  designated  who  can  take 
the  property,  or  where  they  are  so  un- 
certain that  the  court  cannot  direct 
intelligently  the  execution  of  the  trust, 
the  property  remains  undisposed  of 
and  falls  to  the  heir  or  next  of  kin.' 
In  the  present  will,  if  there  be  a  gift, 
it  is  'in  the  way  of  charitable  purposes, 
in  a  liberal  way;'  and,  therefore,  un- 
less we  can  say  that  some  person  has 
been  indicated  to  make  selection  of  the 
unnamed  beneficiaries,  the  gift  can- 
not be  put  in  effect." 

In  Dodge  v.  Pond  (1861)  23  N.  Y, 
69,  it  appeared  that  one  Phelps  left 
$50,000  to  his  executor  to  establish  a 
college  in  Liberia,  Africa,  provided  an 
additional  $100,000  could  be  raised  in 
the  United  States  for  this  purpose. 
The  testator  made  no  provision  as  to 
the  object  or  objects  for  which  the  col- 
lege was  to  be  established,  and  made 
no  provision  for  the  successor  or  suc- 
cessors to  his  executor,  as  trustee.  It 
was  held  that  the  trust  must  fail. 

In  the  reported  case  (Ewell  v. 
Sneed,  ante,  303),  it  is  held  that  a 
fund  for  "educating  young  ministers 
of  the  Presbyterian  Church"  failed  as 
a  charitable  trust,  because  the  donor 
of  the  fund  named  an  unincorporated 
society  as  the  appointor  of  the  two 
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persona  who  were  to  act  aa  the  trus- 
tees of  the  fund. 

In  Bascom  v.  Albertson  (1866)  34 
N.  Y.  684,  it  appeared  that  a  will  pro- 
vided as  follows:  "All  the  rest,  res- 
idue, and  remainder  of  my  property 
and  estate,  of  whatsoever  kind,  and 
wherever  situated,  and  whencesoever 
derived,  I  give,  devise,  and  bequeath 
unto  the  five  persons  who  shall  be 
named  and  appointed  trustees,  by  the 
supreme  court  of  the  state  of  Ver- 
mont, to  found  and  establish  an  insti- 
tution for  the  education  of  females,  to 
be  located  in  Middlebury  aforesaid, 
and  of  which  mention  is  hereinbefore 
made.  .  .  .  The  sum  of  $25,000. 
parcel  thereof,  to  be  paid  over  to  such 
five  persons,  residents  of  the  county 
of  Addison  in  the  state  of  Vermont, 
as  shall  be  named  and  appointed  by 
the  judges  of  the  supremo  court  of 
the  state  of  Vermont,  to  be  trustees, 
to  found,  establish,  and  manage  an 
institution  for  the  education  of  fe- 
males, to  be  located  in  the  town  of 
Middlebury,  in  said  state  of  Vermont," 
etc.  It  further  appeared  that  after 
the  testator's  death  the  judges  of  the 
supreme  court  of  Vermont  appointed 
one  Bascomb  and  four  other  persons 
to  act  as  trustees  for  the  charitable 
trust  created  by  Nichols.  The  trus- 
tees brought  an  action  to  recover  the 
sums  bequeathed,  but  the  trial  court 
held  that  the  charitable  trust  was  in- 
valid, as  the  donor  did  not  appoint 
trustees  himself.  On  appeal,  the  judg- 
ment was  aflSmed.  The  court  said: 
"We  cannot  reverse  the  judgment  ren- 
dered by  the  supreme  court  in  favor 
of  the  respondents,  unless  we  are  pre- 
pared to  affirm  it  to  be  the  law  of  this 
state:  (1)  That  any  citizen  can  create 
a  valid  and  effectual  trust,  existing 
proprio  vigore,  with  neither  trustee 
nor  cestui  que  trust.  (2)  That  any 
testator  can  make  a  gift  of  his  estate, 
designating  no  donees,  either  of  the 
legal  title  or  of  the  equitably  interest, 
which  shall  yet  be  effectual  to  with- 
draw his  proper^  from  the  operation 
of  the  Statutes  of  Descent  and  Distri- 
bution. (3)  That  any  citizen  may  law- 
fully ordain  by  will  that  his  property 
shall  vest,  at  his  death,  in  no  human 
being  and  no  corporate  body,  and  the 


absolute  ownership  and  powM:  of 
alienation  shall  be  suspended  for  an 
indefinite  period  thereafter,  not  meas- 
ured by  lives  in  being.  (4)  That  Uie 
cy  pr£s  doctrine  of  the  English  courts 
of  chancery  exists  in  this  state,  and 
that  the  supreme  court,  in  a  case  like 
this,  is  clothed  with  the  power  and 
charged  with  the  duty  of  devising  a 
scheme  of  chari^,  and  decreeing  its 
ezecution,  though  none  was  framed  by 
the  testator.  No  sanction  for  these 
propositions  can  be  found  in  the  laws 
of  this  state.  Our  own  decisions  lie 
in  the  path  between  us  and  such  a 
judgment.  We  could  only  reach  such 
a  result  by  overruling  six  deliberate 
adjudications  of  this  court>  all  subse- 
quent to  Williams  t.  Williams  (1853) 
8  N.  Y.  625.  .  .  .  The  proposition 
that  a  trust  for  undefined  beneficiaries 
is  void  under  the  law,  in  the  absence 
of  a  trustee  to  take  ^e  legal  title,  in 
the  first  instance,  was  reaffirmed  in 
the  subsequent  cases  of  Dodge  v.  Pond 
(1861)  23  N.  Y.  77,  and  Beekman  v. 
Bonsor  (1861)  23  N.  Y.  311,  80  Am. 
Dec.  269.  It  does  not  follow  from  this 
proposition  that,  where  there  is  a  val- 
id trust  for  ascertained  beneficiaries* 
if  will  be  permitted  to  fail  for  want 
of  ui  original  trustee;  for,  in  such 
case,  chancery  will  supply  the  defect, 
in  the  exercise  of  its  ordinary  juris- 
diction over  trusts  in  general.  Nei- 
ther does  it  follow  that  a  trust  for 
undefined  beneficiaries,  void  in  itself 
for  uncertainty,  is  rendered  valid,  un- 
der our  law,  by  the  designation  of  a 
trustee  in  the  first  instance,  to  receive 
the  nominal  legal  title;  though  there 
is  a  dictum  to  that  effect  in  Owens  v. 
Missionary  Soc.  (1866)  14  N.  Y.  406, 
67  Am.  Dec.  160,  which  is  repeated  in 
the  Beekman  Case  (1861)  23  N.  Y.  310, 
80  Am.  Dec.  269,  and  Downing  v.  Mar- 
shall (1861)  23  N.  Y.  382,  80  Am.  Dec. 

290.  In  neither  was  it  the  point  in  judg- 
ment, and  in  both  the  suggestion  was 
made  in  deference  to  views  expressed 
in  the  Williams  Case,  which  tide  court 
wa^  reluctant  to  overrule.  It  is  quite 
true  that,  in  the  English  court  of 
chancery,  such  a  trust  would  have 
been  supported,  under  the  Statute  of 
Elizabeth;  and  we  are  convinced  by 
the  able  and  lucid  demonstration  of 
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Professor  Dwis:ht  that  it  might  have 
been  sustained  in  that  court,  prior  to 
and  irrespective  of  the  statute;  but 
ve  think  it  would  have  been  in  the 
exercise  of  its  jurisdiction,  as  en- 
Ur^d  and  aided  by  the  royal  preroga- 
tive and  the  ey  prda  power,  which  do 
not  appertain  to  our  Judicial  tribu- 
nals, in  the  absence  of  a  special  grant 
from  the  legislative  department  of 
the  government.  Fontain  v.  Ravenel 
(18B5)  17  How.  (U.  S.)  392,  393,  IB  L. 
ed.  89,  90.  The  trust  which  the  tes- 
tator in  this  instance  attempted  to 
create  was  singularly  vague  and  in- 
definite. He  not  only  designated  no 
donees  of  the  legal  title,  and  no  bene- 
ficiaries in  the  equitable  interest,  but 
he  indicated  no  speciiic  and  ascertain- 
able class  of  females  as  the  objects  of 
his  bounty,  and  gave  no  directions  for 
the  foundation  of  the  proposed  institu- 
tion 'capable  of  being  executed  by  ju- 
dicial decree' — a  condition  essential  to 
the  validity  of  the  bequest^  as  con- 
ceded even  in  tiie  Williams  Case 
(1853)  8  N.  Y.  548.  The  gift  in  ques- 
tion could  not  be  sustained,  under  the 
aathorify  of  that  decision;  and  cer- 
tainly not,  within  the  limitations  of 
its  doctrine  In  subsequent  cases.  If  a 
testator  desires  for  his  private  behoof* 
to  found  a  charity  in  his  own  namo, 
and  to  endow  his  trustees  with  cor- 
porate attributes,  free  from  corporate 
responsibility,  he  must,  at  least,  pro- 
ject his  own  scheme,  declare  his  own 
will,  and  not  cast  upon  the  courts  the 
harden  of  completing  a  work  which  he 
has  left  undone.  It  is  not  the  province 
<tf  the  Judges  to  project  schemes  of 
charify  for  insertion  in  dead  men's 
wills,  by  way  of  supplement  to  partial 
declarations  of  trusl^  void  on  their 
face  for  uncertain^." 

To  the  same  effect,  in  Downing  v. 
Marshall  (1861)  23  N.  Y.  366,  80  Am. 
Dec.  290,  the  court  said:  "And,  first, 
ve  think  tiiat  the  residuary  devise  and 
beqnest  were  void  as  to  the  unincor- 
poiated  Home  Missionary  Society. 
That  society  is  composed  of  a  fluctuat- 
ing and  unascertained  class  of  per- 
sona, having  no  legal  capacity  to  take 


the  gift.  The  beneficiaries  are  the  en- 
tire community  within  the  influence 
of  the  society.  There  is  no  trustee 
competent  to  take  the  fund  so  as  to 
secure  its  appropriation  to  the  benev- 
olent purpose  intended.  That  such  a 
gift  is  void  according  to  legal  rules, 
it  needs  no  argument  to  prove.  There 
is  no  trustee,  and  there  are  no  bene- 
ficiaries ascertained,  either  as  individ- 
uals or  as  a  class  of  persons.  These 
objections  are'  fatal.  It  is  said  that  a 
trust  shall  never  fail  for  want  of  a 
trustee,  because  a  court  of  equity  will 
supply  the  defect.  But  this  is  true 
only  of  a  valid  trust,  and,  in  order  to 
be  valid,  it  must  be  so  constituted  that 
a  title  can  vest  in  some  person,  natural 
or  artificial,  by  force  of  the  gift  itself. 
The  principles  on  which  this  question 
depends  have  heretofore  been  fully 
examined  by  this  court.  A  charitable 
donation,  precise  and  indefinite  in  its 
purpose,  void  at  law  because  the  bene- 
ficiaries are  unascertained,  may  be 
maintained  if  there  be  a  competent 
trustee  to  take  the  fund  and  eftectuate 
the  charity.  If  there  be  no  such  trus- 
tee, it  fails,  and  the  heir  or  next  of  kin 
is  entitled.  .  .  .  It  is  true  in  the 
present  case  that,  according  to  the  dis- 
positions made  by  the  testator,  the 
executors  were  appointed  the  devisees 
and  legatees  in  trust;  but  they  were 
not  constituted  trustees  of  the  charity. 
The  objects  of  the  charity  were  man- 
kind in  general,  or  that  portion  of 
mankind  within  the  sphere  of  the  mis- 
sionary labor  carried  on  by  the  so-- 
ciety.  It  had  no  trustees  except  the 
unincorporated  persons  forming  the 
society  itself.  The  duty  of  the  execu- 
tors would  be  fully  performed  by  pay- 
ing over  the  income,  and  ultimately 
the  principal,  of  tiie  fund  to  any  agent 
of  those  persons.  Those  persons  were 
a  fluctuating  body  unknown  to  the  law, 
irresponsible  to  the  courts,  and  in-' 
capable  of  receiving  a  gift,  even  for  a 
purpose  which  the  law  may  denomi- 
nate charitable." 

Compare  the  Pennsylvania  statute 
quoted  supra,  H.  C.  H. 
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WILEY  P.  MANGUM.  Plff.  in  Err., 

V, 

NORFOLK  &  WESTERN  RAILWAY  COMPANY. 
Virginia  Supreme  Court  of  Appeals-' June  ISf  1910. 
(_  Va.  — ,  99  S.  E.  686.) 

Carrier  —  right  to  re-enter  train  after  ejection. 

1.  A  passenger  once  lawfully  ejected  for  nonpayment  of  fare,  at  a  point 
where  the  train  would  not  otherwise  have  stopped,  has  no  right  to  re- 
enter the  train  upon  tender  of  fare;  nor  has  he  a  rig^it  to  continue  his 
journey  by  tender  of  fare  after  the  signal  for  stopping  the  train  has  been 
given. 

ISee  note  on  this  question  beginning  on  page  352.] 


—  illegal   ejection   of   passenger  — 
rights. 

2.  One  illegally  ejected  from  a  rail- 
road train  may  re-enter  it  and  con- 
tinue his  journey  thereon. 

[See  5  R.  C.  L.  119,  121.] 

—  right  to  eject  passenger 

3.  A  conductor,  who,  upon  being  ten- 
dered an  invalid  ticket,  informs  the 
passenger  that  he  must  either  pay  fare 
or  get  off,  cannot  eject  the  passenger 
if  he  tenders  the  fare  before  the  signal 
has  been  given  to  stop  the  train,  al- 
though at  first  he  signifies  his  election 
to  be  ejected. 

[See  6  R.  G.  L.  119.] 
EvidMice  —  demurrer  —  inferences. 

4.  Upon  demurrer  to  the  evidence,  if 
several  inferences  may  be  drawn  from 
the  evidence  differing  in  degrees  of 
probability,  the  court  must  adopt  those 
most  favorable  to  the  demurree,  pro- 
vided they  are  not  forced,  strained,  or 
manifestly  repugnant  to  reason. 

Carrior  —  time  allowed  pamtnget  to 
determine  coarse  of  action. 

5.  A  passenger,  who,  acting  in  good 


faith,  tenders  a  void  ticket  which  he 
believes  to  be  valid,  is  entitled  to  a  rea- 
sonable time  to  determine  his  course 
of  action  after  being  informed  of  the 
invalidity  of  the  ti(^t,  before  he  can 
be  ejected  from  the  car. 

[See  5  R.  C.  L.  117.] 
—  judge  as  to  validity  of  ticket 

6.  As  between  passenger  and  con- 
ductor, the  conductor  is  the  sole  judge 
as  to  the  validity  of  a  ticket  tendered 
for  fare. 

—liability  tor  wrongful  arrest 

7.  A  railroad  company  is  liable  for 
arrest  and  imprisozunent  of  a  passen- 
ger who  re-enters  its  train  after  hav- 
ing been  unlawfully  ejected  because  of 
an  altercation  as  to  pajrment  of  fare, 

[See  4  R.  C.  L.  1173.] 
Damages  —  illegal  arrest  —  excess. 

8.  Two  thousand  dollars  is  not  ex- 
cessive to  award  a  passenger  illegally 
arrested  for  nonpayment  of  fare,  who 
is  talren  from  the  train  to  the  police 
station  in  the  patr(d  wagon,  and  locked 
up  with  common  criminals  for  several 
hours.  . 


Error  to  the  Circuit  Court  for  Prince  George  County  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action  brought  to  recover  damages  for 
alleged  wrongful  ejection  from  its  train.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Richard  H.  Mann  and  Ber- 
nard Mann,  for  plaintiff  in  error: 

If  several  inferences  may  be  drawn 
from  the  evidence,  differing  in  degrees 
of  probability,  the  court  must  adopt 
those  most  favorable  to  the  demurree. 
provided  they  be  not  forced,  strained, 
or  manifestly  repugnant  to  reason. 

Horner  v.  Speed,  2  Patton  &  H.  (Va.) 
616;  Philadelphia,  W.  &  B.  R.  Co.  v. 
Rice,  64  Md.  63,  21  Atl.  97. 


The  conductor  had  no  right  to  eject 
the  plaintiff  under  the  circumstances  of 

this  case. 

3  Moore,  Garr.  2d  ed.  1914,  p.  1181 ; 
O'Brien  v.  New  York  G.  &  H.  R.  B.  Co. 
80  N.  Y.  236;  Stone  v.  Chicago  &  N. 
W.  R,  Co.  47  Iowa,  82,  29  Am.  Rep. 
458;  Louisville  &  N.  R.  Co.  v.  Breckin- 
ridge, 99  Ky.  1.  84  S,  W.  702;  Pick- 
ens v.  Richmond  &  D.  R.  Co.  104  K.  C. 
312,  10  S.  E.  556,  8  Am.  Neg.  Gas.  566 ; 
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2  Hatchinson.  Carr.  8d  ed.  §  1085;  4 
Elliott,  Railroads,  §  1637;  5  R.  C.  L. 
S  749;  Gates  v.  Quincy,  0.  &  K.  C. 
fi.  Co.  125  Mo.  App.  334.  102  S.  W.  50: 
5  Am.  &  Eng.  Enc.  Law,  597;  Holt  v. 
Hannibal  &  St  J.  R.  Co.  174  Mo.  524, 
74  S.  W.  631;  Kansas  City,  P.  &  G.  R. 
Co.  V.  Golden,  66  Ark.  602.  53  S.  W. 
45;  Beck  v.  Quincy,  O.  &  K.  C.  R.  Co. 
129  Mo.  App.  7,  108  S.  W.  132;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Bunn,  41  Tex.  Civ. 
App.  503,  95  S.  W.  640;  Curl  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  63  Iowa,  417, 
16  N.  W.  69.  19  N.  W.  308;  Clark  v. 
Wilmington  &  W.  R.  Co.  91  N.  C.  506, 
49  Am.  Rep.  647;  Louisville  &  N.  R. 
Co.  T.  Garrett,  8  Lea,  438,  41  Am.  Rep. 
640;  Texas  &  P.  R.  Co.  v.  Bond,  62 
Te.t.  442,  50  Am.  Rep.  532. 

The  condactor  had  no  right  to  refuse 
to  tUow  the  plaintiff  to  get  back  on  the 
tnia  as  s  passenger. 

5  R.  0.  L.  §  749;  Stone  t.  Chicago 
A  N.  W.  R.  Co.  29  Am.  Rep.  468,  and 
Mte,  47  Iowa,  82;  Swan  v.  Manches- 
ter &  L.  R.  Go.  182  Mass.  116.  42  Am. 
Rep.  432;  Davis  v.  Kansas  City,  St.  J. 
&.  C.  B.  R.  Co.  53  Mo.  317. 14  Am.  Rep. 
457;  Manning  v.  Louisville  &  N.  R.  Go. 
16  LR.A.  55,  and  36  Am.  St.  Rep. 
227,  notes;  Kirk  v.  Seattle  Electric  Co. 


1058;  Southern  R.  Co.  v.  Grubbs,  116 
Va.  876.  80  S.  E.  749. 

The  damages  allowed  by  the  jury 
were  not  excessive. 

Burton  v.  Mill,  78  Va.  481 ;  Ruffner 
V.  Williams,  3  W.  Va.  243;  Bolton  v. 
Vellines,  94  Va.  393,  64  Am.  St.  Rep. 
737,  26  S.  E.  847;  Forbes- v.  Hagman, 
75  Va.  168. 

Messrs.  Theodore  W.  Reath,  WiUiam 
B.  McUwaine,  and  J.  M.  Townaend,  for 
defendant  in  error: 

A  ticket  is  conclusive  evidence  to  the 
conductor  of  the  passenger's  right  to 
transportation;  the  conductor,  acting 
in  good  faith,  must  be  the  sole  judge 
of  tiie  validity  of  the  ticket 

Virginia  &  S.  W.  R.  Co.  v.  Hill.  106 
Va.  729,  6  L.R.A.(N.S.)  899,  54  S.  B. 
872;  Frederick  v.  Marquette,  H.  &  O. 
R.  Co.  37  Mich.  342,  26  Am.  Rep.  531, 
8  AnL  Neg.  Gas.  425;  Mosher  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  127  U.  S.  390. 
32  L.  ed.  249,  8  Sup.  Ct  Rep.  1324; 
Louisville  &  N.  R.  Co.  v.  Riely,  121  Va. 
469,  LJt.A.1918A.  775,  93  S.  E.  674; 
Fouilin  v.  Canadian  P.  R.  Co.  17  L.R.A. 
800,  3  C.  G.  A.  23,  6  U.  S.  App.  298.  52 
Fed.  197;  Pennsylvania  R.  Co.  v.  Con- 
nell,  112  III.  295,  54  Am.  Rep.  288; 
Murdock  v.  Boston  ft  A.  R.  Co.  187 


31  LRJL(N.S.)  996,  note;  6  Am.  ft  _ Mass.  293,  60  Am.  Bep.  807. 


Eng.  Enc  Law,  697;  Moore.  Carr.  2d 
ei  1396;  O'Brien  v.  New  York  C. 
&  H.  R.  R.  Co.  80  N.  Y.  286;  Nelson  v. 
Long  Island  R.  Co.  7  Hun,  140. 

The  company  was  responsible  for  the 
plaintiff's  arrest. 

6Enc.  L.  ft  P.  641;  4  R.  C.  L.  §  488; 
Gillingham  v.  Ohio  River  R.  Co.  35  W. 
Va.  588,  14  L.R.A.  798,  29  Am.  St.  Rep. 
827, 14  S.  E.  243;  Krulevitz  v.  Eastern 
R.  Co.  143  Mass.  228.  9  N.  E.  613; 
King  V.  Illinois  G.  R.  Co.  69  Miss.  245, 
10  So.  42;  Moore  v.  Metropolitan  R. 
Co.  L  R.  8  Q.  B.  36,  42  L.  J.  Q.  B. 
N.  S.  23.  27  L.  T.  N.  S.  579,  21  Week. 
Rep.  146;  Hutchinson,  Carr.  New  ed. 
i  110;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Henry,  66  Kan.  715,  29  L.R.A.  465,  41 
Pac  952,  8  Am.  Neg.  Gas.  280;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Conder,  23  Tex. 
Civ.  App.  488.  58  S.  W.  58;  Schmidt  v. 
New  Orleans  R.  Co.  116  La.  311.  7 
Ul.A.(N.S.)  162,  40  So.  714;  McKaln 
V.Baltimore  &  0.  R.  Co.  65  W.  Va.  233. 
23UR.A(N.S.)  289,  131  Am.  St.  Rep. 
964.  64  S.  E.  18,  17  Ann.  Gas.  634; 
Tncker  v.  Erie  R.  Co.  69  N.  J.  L.  19, 
54  Atl.  557;  Foster  v.  Grand  Rapids  R. 
Co.  140  Mich.  689.  104  N.  W.  380,  18 
Am.  Neg,  Rep.  479^  Norfolk  &  W.  R. 
Co.  V.  Perdne,  117  Va.  Ill,  83  S.  E. 


After  st^  have  been  tal^  the 
conductor  to  oject  a  person  who  fails 
to  tender  a  valid  ticket  or  to  pay  his 
fare,  such  person  cannot  immediately 
thereafter  demand  transportation  as  a 
passenger  upon  tender  of  fare. 

Hutchison  v.  Southern  R.  Co.  109  S. 
C.  90,  96  S.  E.  181. 

The  arrest  of  Mangum  for  re-enter- 
ing the  train  after  ejection  was  lawful. 

Virginia  R.  &  Power  Co.  v.  O'Flah- 
erty,  118  Va.  749.  88  S.  E.  312,  Ann. 
Gas.  1918D,  471. 

Burks,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  trespass  on 
the  case,  brought  by  Wiley  P.  Man- 
gum  against  the  Norfolk  &  Western 
Railway  Company.  After  all  the 
evidence  on  both  sides  had  been  in- 
troduced, the  defendant  demurred  to 
the  plaintiiTs  evidence.  The  case 
wiU  be  stated,  therefore,  under  the 
rule  obtaining  on  a  demurrer  to  the 
evidence,  which  is  too  familiar  to 
occupy  space  in  restating  it. 

In  1916,  there  was  in  operation  at 
Hopewell  what  is  generally  known 
as  the  Dupont  Munition  Works,  em- 
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ploying  many  thousand  operatives. 
Hopewell  is  9  miles  from  Peters- 
burg, and  large  numbers  of  these 
operatives  lodged  in  Petersburg. 
These  operatives  worked  in  shifts, 
so  that  many  of  them  had  to  be 
transferred  from  one  city  to  the 
other  at  least  twice  a  day.  During 
this  period,  the  Norfolk  &  Western 
Railway  Company  operated  between 
the  two  cities  a  number  of  trains 
daily.  These  trains  were  composed 
of  ^fteen  or  sixteen  coaches  each, 
and  were  generally  crowded  even  on 
the  platforms.  Some,  if  not  all,  of 
these  trains  carried  three  conductors 
to  collect  fares,  and,  as  the  distance 
between  the  cities  was  so  short,  it 
took  practically  all  of  their  time  to 
collect  the  fares.  There  were  no 
regular  stops  between  the  two  dties, 
but  there  were  several  flag  stations 
where  passengers  would  be  taken  on 
or  put  off  upon  signal  to  the  engi- 
neer. No  tidcets  were  required  to 
entitie  a  passenger  to  ride,  but  the 
rate  was  the  same  whether  paid  in 
money  or  by  the  use  of  a  ticket.  The 
railroad  company,  however,  sold  two 
kinds  of  round-trip  tickets  good  for 
two  days  only,  including  the  date 
of  issue,  one  known  as  a  "reel" 
ticket,  the  other  as  a  "card"  ticket. 
The  date  of  the  sale  was  printed 
on  the  face  of  the  reel  tickets  and 
stamped  on  the  back  of  the  card 
tickets.  The  railroad  company  sold 
several  thousand  of  these  tickets 
daily.  The  character  of  the  employ- 
ees of  the  munition  works  who  were 
transported  by  the  railway  company 
daily  between  the  two  cities  is  de- 
scribed by  one  witness  as  "the 
worst  people  on  earth,  just  the 
scrapings  or  scrubs  of  the  earth, 
they  came  from  all  parts  of  the 
world,"  and  by  another  as  being 
"about  as  rough  as  they  could  get." 
The  straight  fare  was  only  26 
cents,  but  they  resorted  to  all  sorts 
of  expedients  to  avoid  its  payment. 
One  of  the  witnesses  says :  "I  have 
known  them  to  band  together  in  or- 
der to  beat  the  conductor  and  to  give 
him  trouble,  and  one  would  make  the 
conductor  stop  the  train  and  put 
him  off,  and  five  or  six  others  would 


drop  off  the  train  and  run  around 
where  the  conductor  had  been  al- 
ready, in  order  to  get  down  free." 

Again:  "You  could  come  along 
with  your  punch  and  a  man  would 
have  a  round-trip  ticket,  and  when 
you  would  punch  it  he  would  hold 
his  hat  there  and  catch  the  punch 
part,  and  after  you  went  past  he 
would  get  that  punch  part  and  put  it 
back  and  pass  it  to-morrow  morn- 
ing; he  would  give  you  tiiat  same 
ticket  to  punch  again." 

Owing  to  conditions  on  the  road, 
the  company  had  special  police 
agents  on  all  of  these  trains  to  pre- 
serve order  and  to  assist  the  conduc- 
tors in  enforcing  the  rules  of  the 
company.  The  ejection  of  passen- 
gers was  of  almost  daily  occurrence. 

The  plaintiff,  Mangum,  testifies 
that  on  March  10,  1916,  he  pur- 
chased a  round-trip  reel  ticket 
about  3  o'clock  P.  M.,  rode  from  Pe- 
tersburg to  Hopewell  on  it,  and  came 
back  on  the  street  car,  and  put  it 
into  his  vest  pocket  and  kept  it  there 
until  "it  had  gotten  out  of  date." 

In  answer  to  further  interroga- 
tories, he  testified  as  follows : 

Q.  Now,  please  explain  to  the 
jury  what  ticket  you  had  on  the  14th 
of  March,  1916,  where  you  got  it, 
and  how  you  came  to  get  it? 

A.  Well,  this  ticket  dated  for  the 
10th  I  had  left  over  in  my  vest 
pocket,  .and  the  ticket  which  was 
dated  the  13th  which  I  was  using  on 
the  morning  of  the  14th,  as  I  was 
coming  out  from  the  plant  after  7 
o'clock  to  get  on  the  morning  train 
from  Hopewell  that  leaves  there  at 
7:30,  as  I  was  coming  out  of  the 
subway  a  young  man  hollered, 
"Ticket  for  sale,"  and  me  knowing 
that  I  did  not  have  any  ticket,  I 
asked  him,  I  said,  "What  is  the  price 
of  the  ticket?"  and  he  said,  "Ten 
cents,"  and  I  gave  him  10  cents, 
and  turned  the  ticket  over  and 
looked  at  it  and  just  merely  saw 
that  it  was  dated  for  the  13th.  That 
is  all  the  inspection  I  gave  the  ticket 
whatever,  and  I  put  it  in  my  pocket 
and  went  and  got  on  the  train.  The 
conductor  came  through  taking  up 
the  tickets,  and  I  ran  my  hand  in 
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my  pocket  and  got  the  ticket.  I 
got  this  one  dated  the  10th,  this  reel 
ticket,  and  the  conductor  took  the 
ticket  and  made  a  space  or  two 
ahead,  and  came  back  and  said, 
"This  ticket  is  no  good,"  and  I  seen 
right  away  what  I  did,  so  I  put  my 
band  in  my  pocket  and  got  the  sec- 
ond ticket,  which  was  dated  the 
13tii,  and  which  was  apparently  a 
good  ticket.  I  thought  it  was  then, 
and  I  think  yet  it  is  a  good  ticket, 
and  I  tendered  the  ticket  to  the  con- 
ductor, and  he  made  a  space  or  two 
ahead  the  second  time,  and  came 
back,  and  said:  "This  ticket  is  no 
good.  You  will  have  to  pay  your 
fare  or  get  off."  And  my  thinking 
it  Was  a  good  ticket,  and  I  yet  be- 
lieve it  is  a  good  ticket,  I  said  to  him, 
•TVeU,  pnll  it  down."  He  pulled  the 
cord,  and  as  I  did  so  I  realized  where 
I  was  at,  and  I  was  worn  out  from 
twelve  houra'  work,  and  traveling 
back  and  forth,  and  I  decided  that  I 
would  pay  him  rather  than  be  put 
off  there  like  I  would  have  been,  so 
I  proceeded  to  get  up  as  he  was 
palling  the  cord  the  first  time,  to 
give  the  engineer  the  signal  to  stop, 
and  I  brought  some  money  from  my 
pocket.  I  couldn't  say  just  the 
amount,  but  I  had  some  change.  I 
do  not  think  I  had  a  quarter  then, 
but  I  had  a  quarter  in  my  pocket, 
and  I  offered  to  pay  the  conductor, 
and  he  said,  "No,  it  is  too  late 
now,  you  will  have  to  get  off."  .  .  . 

Q.  When  you  told  the  conductor, 
"Well,  pull  her  down,"  or  some- 
thing like  that,  did  you  think  he  was 
going  to  pull  it  down? 

A.  No,  sir ;  I  had  no  idea  he  would 
stop  ttie  train  and  put  me  off,  be- 
cause I  thought  I  had  a  good  ticket 
an  the  time. 

Q.  And  when  you  saw,  or  as  soon 
as  you  saw,  that  he  was  going  to  put 
you  off,  then  you  made  a  tender  of 
your  fare,  and  he  told  you  it  was 
too  late? 

A.  Yes,  sir;  I  tendered  the  fare 
before  he  got  through  pulling  the 
first  time  on  the  cord,  which  was  the 
signai  to  stop  the  train.   .   .  . 

Q.  Now,  just  tell  the  jury,  Mr. 
Jfangam,  what  happened  after  the 
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train  started,  after  you  were  put 
off? 

A.  After  I  was  put  off  the  train, 
of  course,  the  train  started  up,  and  I 
let  the  coach  pass  me  that  I  had 
just  gotten  off,  and  there  was  a 
young  gentleman  on  there,  and  he 
held  up  his  hand  and  called  out  to 
me,  and  he  said:  "Come  and  get 
on.  I  have  some  money  to  pay  your 
fare."  And  I  said,  "No,  I  have  got 
the  money  myself."  So  I  decided 
that  I  had  a  right  to  ride  that  train 
on  in,  I  had  not  done  anything,  and 
I  got  on  the  step  to  the  second  car ; 
in  other  words,  I  got  off  the  front 
end  of  one  car  and  got  on  the  front 
of  the  next,  and  got  up  on  the  steps 
and  was  standing  there  with  one 
foot  on  the  platform,  and  one  on  the 
step,  and  tiiis  young  gentlunan  came 
back,  and  seen  me  and  then  got  a 
detective. 

The  signal  to  stop  a  train  is  two 
pulls  on  the  cord.  A  single  pull 
means  nothing.  After  Mangum  was 

put  off,  the  train  started,  and  he 
got  on  the  coach  next  to  the  one 
from  which  he  was  ejected.  The 
conductor  saw  him  and  had  him  ar- 
rested by  the  special  police  officer 
on  the  train,  who  detained  him  in 
the  baggage  coach  until  they  ar- 
rived at  Petersburg.  He  testified: 
"I  offered  to  pay  my  fare  the  second 
time  when  I  got  back  on  the  train, 
and  they  refused  it." 

At  Petersburg  he  asked  the  police 
officer  to  permit  him  to  walk  up  to 
the  police  station,  but  the  offer  was 
declined,  and  the  patrol  wagon  was 
called  up  over  the  phone,  and  Man- 
gum  was  put  in  the  ''cage"  of  t^e 
wagon,  and  taken  to  the  police  sta- 
tion. Here  he  was  searched  and 
then  placed  in  the  "lockup"  among 
"negroes  and  negro  women,  and  a 
low-down  class  of  white  women  and 
all  kinds  of  men,"  and  kept  there 
about  two  hours.  He  was  then 
brought  before  the  police  justice, 
who  dismissed  the  case  for  want  of 
jurisdiction,  as  the  alleged  trespass, 
if  any,  did  not  occur  within  his 
jurisdiction.  When  the  card  ticket 
(the  second  one  presented)  was  pre- 
sented to  the  conductor,  the  con- 
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ductor  said  it  was  "no  good"  and 
that  Mangum  must  pay  his  fare  or 
set  off.  He  did  not  assign  any  rea- 
son, at  that  time,  why  it  was  "no 
good;"  nor  did  Mangum  ask  any, 
but  simply  said,  "Well,  pull  it 
down."  But  before  this  suggestion 
was  acted  on,  and  while  the  conduc- 
tor was  "pulling  the  cord  the  first 
time  to  give  the  engineer  the  signal 
to  stop,"  Mangum  testified  that  he 
changed  his  mind  and  offered  to  pay 
his  fare;  but  the  conductor  said: 
"No,  it  is  too  late  now;  you  will 
have  to  get  off."  Mangum  further 
testified  that  he  thought  at  that 
time,  and  still  thought  at  the  time 
of  the  trial,  that  the  ticlcet  was  "a 
good  ticket."  The  company  claimed 
that  the  date  stamped  on  the  back 
of  the  ticket  had  been  changed  and 
that  it  was  out  of  date,  and,  further, 
that  an  inspection  of  the  ticket 
would  disclose  the  fact  that  the  orig- 
inal date  had  been  erased  and  an- 
other stamped  in  its  place.  When 
Mangum  was  asked  if  he  could  see 
where  the  ticket  had  been  tampered 
with,  he  replied :  "Not  to  detect  it 
with  my  natural  eye,  to  know  posi- 
tively it  had,  I  could  not."  The  orig- 
inal ticket  was  presented  in  the  trial 
court  and  also  in  this  court.  It  is 
said  to  have  been  handled  a  great 
deal  during  the  trials,  and  not  now 
to  present  the  same  appearance  as 
when  tendered,  and  it  bears  the  ap- 
pearance of  having  been  much  han- 
dled, but  at  present  the  erasure,  if 
any,  is  not  apparent. 

If  Mangum  was  illegally  ejected 
from  the  train  in  the  first  instance, 
he  never  lost  his  rights  as  a  passen- 

ger,  and  had  the 
iiieKiTi'^eetion  right  to  ro-entcr  it, 
JikKJ."*"'"^     though  not  put  off 

at  a  regular  station, 
and  to  continue  his  journey,  upon 
tender  of  the  regular  fare  from 
Hopewell  to  Petersburg,  and,  if  the 
tender  was  refused,  the  subsequent 
acts  of  the  servants  of  the  company, 
hereinbefore  detailed,  were  illegal, 
and  he  had  the  right  to  recover  dam- 
ages therefor. 

The  circumstances  surrounding 
the  conductor  were  very  trying.  He 


had  a  very  short  run  to  make  and 
many  tickets  to  take  up.  The  com- 
pany was  issuing  several  thousand 
round-trip  tickets  a  day  containing 
a  two-days'  limit,  and  he  had  to  in- 
spect the  dates  carefully  to  see  that 
the  tickets  were  valid.  He  had  very 
little  time  to  parley  on  the  subject, 
and  he  was  handling  a  class  of  pas- 
sengers whom  he  knew  were  en- 
deavoring to  defraud  the  company 
of  its  fare  to  such  an  extent  that 
ejections  of  passengers  were  of  al- 
most daily  occurrence.  It  was  hia 
duty  to  see  that  each  passenger  paid 
his  fare,  and  in  this  case  tiie  pas- 
senger had  tendered  him  a  second 
ticket  that  was  out  of  date.  The 
passenger  gave  no  explanation  of  his 
conduct,  and  the  conductor  was  not 
chargeable  with  knowledge  of  his 
thoughts.  When  told  that  his  second 
ticket  was  "no  good,"  and  he  must 
pay  his  fare  or  get  off,  his  reply 
was,  "Well,  pull  it  down,"  thereby 
refusing  to  pay  his  fare,  and  accept- 
ing the  alternative  presented  to  him. 
If  the  conductor  had  then  "pulled  it 
down"  and  put  him  off,  he  would 
have  been  without  fault.  But  be- 
fore he  could  do  so,  the  passenger 
recanted  and  offered  to  pay  his  fare. 
It  is  true  that  the  conductor  had  to 
act  promptly,  but  not  instantaneous- 
ly, for  there  were  several  flag  stops 
on  the  route  at  which  stops  were 
made  on  request,  and  the  time  taken 
by  the  passenger  to  recant  was  much 
less  tiian  would  have  been  required 
to  make  one  of  these  stops.  Ag- 
gravating as  the  situation  was,  the 
conductor  should 
have  accepted  the  "aSS,'",*'*** 
fare  when  tendered, 
and  not  have  put  the  passenger  off. 
There  was  some  evidence  on  behalf 
of  the  plaintiff  tending  to  show  that 
the  passenger  did  not  make  his 
tender  of  payment  till  after  the  con- 
ductor had  "pulled  it  down"  and  the 
train  was  slowing  up ;  but  Mangum 
testifies  distinctly  to  the  contrary, 
and  his  statement  must  be  accepted 
as  true,  because,  on  a  demurrer  to 
the  evidence,  "if  B,ide,c— 
several  inferences  d^mBrrei^ 
may  be  drawn  from 
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the  evidence,  differing:  in  de^es  of 
probability,  the  court  must  adopt 
those  most  favorable  to  the  demur- 
ree,  providing  they  be  not  forced, 
strained,  or  manifestly  repugnant 
to  reason."  Homer  v.  Speed,  2  Pat- 
ton  &  H.  (Va.)  616. 

After  Mangum  was  arrested  and 
carried  into  tibe  baggage  car,  it  was 
explained  to  him  that  the  serial 
number  of  his  ticket  and  the  space 
between  the  figures  of  the  date 
stamped  on  it,  as  well  as  the  erasure, 
showed  the  invalidity  of  his  ticket, 
and  he  again  offered  to  pay  his  fare, 
but  it  was  refused.  It  required 
but  a  little  time  to  give  this  explana- 
tion, and  doubtless  if  it  had  been 
given  in  the  first  instance  the  fare 
would  have  been  paid,  but  it  was  not 
given.  If  Mangum  was  acting  in 
good  faith,  and  honestly  believed 
that  his  ticket  was  good  and  entitled 
him  to  passage,  he  was  entitled  to  a 
reasonable  parley  with  the  conduc- 
tor, or  reasonable  time  in  which  to 
determine  upon  his  course  of  action, 
lliere  was  evidence  in  the  case  from 
which  the  jury  might  have  found 

that  Mangum  was 
S'u.w'^S"*****      acting  in  good  faith 

and  honestly  be- 
ZXinXiiMom.  lieved  that  his  ticket 

was  good,  and  that 
Qie  conductor  did  not  give  him  a 
reasonable  time  witiiin  which  to  de- 
termine upon  his  course  of  action, 
and  consequently  we  must  so  hold. 

The  decided  cases  on  the  right  of 
the  carrier  to  eject  a  passenger  for 
refusal  to  pay  his  fare  are  very 
numerous,  and  not  altogetiier  in 
harmony.  It  will  Aot  be  necessary 
to  discuss  the  nice  distinctions 
drawn  in  some  of  them ;  but,  confin- 
ing ourselves  to  the  facts  of  the  case 
in  judgment,  the  following  proposi- 
tions of  law  applicable  thereto  seem 
to  be  well  sustained  by  the  authori- 
ties: As  between  the  passenger  and 
.^^^  „  the  conductor,  the 

muiir  o<         conductor  is  the  sole 

judge  of  the  validity 
of  the  ticket  tendered  in  payment  of 
the  fare.  If  be  decides  that  the 
ticket  is  invalid,  he  has  the  right, 
DpOD  so  notifying  the  passenger,  to 


MANGUM  v.  NORFOLK  &  W.  R.  CO. 


361 


99  B.  S.  «8<.) 

•  require  the  passenger  to  pay  his 
fare,  and,  if  he  refuses  to  do  so,  to 
,  eject  him  from  the  train.  If  the 
passenger  is  acting  in  good  faith 
and  honestly  believes  his  ticket  is 
good  and  that  he  is  entitled  to  ride 
thereon,  he  is  entitled  to  a  reason- 
able time  and  a  fair  opportunity  to 
decide  whether  or  not  he  will  pay  his 
fare.  After  he  has  had  audi  time 
and  opportunity,  if  he  refuses  to  pay 
his  fare,  the  conductor  may  eject 
him,  and,  when  once  lawfully  eject- 
ed at  a  point  at  which  that  train 
would  not  otherwise  have  stopped, 
he  has  no  right  to 
re-enter  that  train  r«-*o**r  tr«i» 
upon  tender  of  fare. 
Trie  passenger's  right  to  tender  his 
fare  and  continue  his  journey,  aft- 
er having  refused  payment,  con-, 
tinues  until  the  conductor  has 
rightfully  given  the  engineer  the 
signal  to  stop  the  train, — no  longer. 
A  tender  after  the  signal  to  stop 
has  been  rightfully  given  comes 
too  late  to  revive  the  right  of 
the  passenger,  which  he  lost  by  re- 
^fusal  to  pay  his  fare.  He  may  not 
^  thus  interfere  with  the  proi>er 
"  conduct  of  the  carrier's  business, 
and  the  convenience  and  safety  of 
the  traveling  public.  Hufford  v. 
Grand  Rapids  &  I.  R.  Co.  53  Mich. 
118,  18  N.  W.  580,  8  Am.  Neg.  Cas. 
430 ;  Frederick  v.  Marquette,  H.  & 
O.  R.  Co.  87  Mich.  342,  26  Am.  Rep. 
531,  8  Am.  Neg.  Cas.  425 ;  Virginia 
&  S.  W.  R.  Co.  V.  Hill,  105  Va.  729, 
6  L.R.A.(N.S.)  899,  54  S.  E.  872; 
Pease  v.  Delaware,  L.  &  W.  R.  Co. 
101  N.  Y.  367,  54  Am.  Rep.  699,  5 
N.  E.  37 ;  Pickens  v.  Richmond  &  D. 
R.  Co.  104  N.  C,  312,  10  S.  E.  556, 
8  Am.  Neg.  Cas.  556;  Louisville,  N. 
&  G.  S.  R.  Co.  V.  Harris,  9  Lea,  180. 
42  Am.  Rep.  668 ;  Texas  &  P.  R.  Co. 
v.  Bond,  62  Tex.  442,  50  Am.  Rep. 
532;  Missouri,  K.  &  T.  R.  Co,  v. 
Smith,  81  C.  C.  A.  598, 152  Fed.  608, 
10  Ann.  Cas.  939 ;  Hoffbauer  v.  Delhi 
&  N.  W.  R.  Co.  52  Iowa,  342,  35  Am. 
Rep.  278,  3  N.  W.  121 ;  Kirk  v.  Seat- 
tle Electric  Co.  31  L.R.A.<N.S.)  991» 
and  note,  58  Wash.  283,  108  Pac. 
604 ;  Georgia  Southern  &  F.  R.  Co. 
V.  Asmore.  88  Ga.  629,  16  L.R.A. 
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53,  15  S.  E.  13 ;  2  Hutchinson,  Carr. 
3d  ed.  §  1085;  5  R.  C.  L.  p.  119,  § 
749. 

Upon  the  defendant's  demurrer  to 
the  evidence,  we  must  hold  that  the 
plaintiff  in  error  acted  in  good  faith, 
and  honestly  believed  that  his  ticket 
was  good  and  entitled  him  to  pas- 
sage; that  the  t)laintiff  in  error  of> 
fered  to  pay  his  fare  while  the  con- 
ductor was  pulling  the  bell  cord 
for  the  first  time,  and  before  the 
stop  signal  had  been  completed; 
that  the  signal  could  easily  have 
been  stopped  at  this  time>  without 
inconvenience  to  anyone;  and  that 
the  conductor  wrongfully  refused 
to  accept  the  fare  when  so  tendered, 
and  wrongfully  ejected  the  plaintiff 
in  error  from  the  train. 

The  ejfection  of  the  plaintiff  in  er- 
ror being  wrongful,  all  of  the  sub- 
sequent acts  of  the  conductor  and 
other  employees  of  the  company 

hereinbefore  de- 
^SSiSSi^t.  tailed  were  Ukewise 

wrongful,  and  for 
these  wrongs  the  defendant  com- 


pany is  liable.  Norfolk  &  W.  R.  Co. 
V.  Perdue,  117  Va.  Ill,  83  S.  E. 
1058;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Henry,  55  Kan.  715,  29  LJIJL 
465,  41  Pac.  962,  8  Am.  Neg.  Cas. 
280;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Con- 
der,  23  Tex.  Civ.  App.  488,  58  S.  W. 
58. 

The  verdict  of  the  jury  was  not 
excessive.  The  plaintiff  was  unlaw- 
fully subjected  to  such  humiliation, 
discomfort,  and  dia-  t>mmKc»~ 
grace    as    entitled  iiu»mi  mrMi*- 
him  to  recover  sub- 
stantial  damages.    Bolton  v.  Vel- 
lines,  94  Va.  393,  64  Am.  St.  Rep. 
737,  26  S.  E.  847. 

The  judgment  of  the  Circuit  Court 
will  be  reversed,  and  this  court  will 
enter  such  judgment  as  the  said 
Circuit  Court  ought  to  have  entered, 
overruling  the  demurrer  to  the  evi- 
dence and  giving  judgment  in  favor 
of  the  plaintiff  J^or  the  sum  of  $2,000, 
with  legal  interest  thereon  from 
June  1, 1917,  until  payment,  and  for 
the  costs. 


ANNOTATION. 
Right  of  pa8s«8^  who  has  been  ejected  to  re-«nter  car  or  tram* 


I.  Introdaetory,  352. 
II.  General  rule,  352. 
UI.  Exceptions  to  rtile: 

a.  Ejection  at  place  other  than  sta- 

tion, 353. 

b.  Wilful  refusal  to  pay  fare,  355. 

c.  Misconduct  of  passenger,  356. 

I.  Introductory. 

While  the  cases  involving  the  right 
of  a  passenger  to  remain  on  a  train 
after  an  ejection  is  commenced,  but 
not  actually  completed,  by  making  a 
belated  offer  to  comply  with  regula- 
tions, are  numerous  and  somewhat 
analogous,  this  note  is  conftned  to  the 
cases  wherein  there  was  an  actual, 
completed  ejection  of  the  passenger. 

//.  General  rule. 

The  general  rale  established  by  the 
cases  is  that  a  passenger  ejected  from 
a  train  for  the  nonpayment  of  fare 
may,  by  an  offer  to  pay  the  fare  made 
before  the  train  starts  again,  gain  the 


rv.  Payment  of  back  fare: 

a.  General  role,  S66. 

b.  Special  tickets,  357. 

e.  Knowledge  of  invalidity  of  orig- 
hial  ticket,  SS8. 

right  to  continue  his  journey  on  the 
same  train,  provided  the  stop  was 
made  at  a  regular  station,  and  not  for 
the  sole  purpose  of  ejecting  the  pas- 
senger. Chicago,  B.  &  Q.  B.  Co.  v. 
Bryan  (187S)  90  lU.  126;  Louisville  & 
N.  R.  Co.  V.  Breckinridge  (1896)  99 
Ky.  1,  34  S.  W.  702;  O'Brien  v.  Boston 
&  W.  R.  Co.  (1860)  15  Gray  (Mass.) 
20,  77  Am.  Dec.  347;  Nelson  v.  Long 
Island  R.  Co.  (1876)  7  Hun  (N.  Y.) 
140;  Choctaw,  O.  &  G.  B.  Co.  v.  Hill 
C1903)  110  Tenn.  396,  75  S.  W.  963; 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Bunn  (1906) 
41  Tex.  Civ.  App.  503,  95  S.  W.  640. 

A  passenger  who  Is  ejected  for  non- 
payment of  fare  at  a  regular  station 
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may,  by  obtaining  a  ticket  or  tender- 
ing the  amount  of  fare  in  cash,  gain 
the  right  to  re-enter  the  train.  Nelson 
V.  Long  Island  R.  Co.  (1876)  7  Hun 
(N.  Y.)  140. 

A  passenger  who  is  peacefully  eject- 
ed  at  a  station  because  it  is  the  proper 
transfer  point  to  take  a  train  for  his 
destination,  if  be  desires  to  transfer 
at  another  point,  has  the  right  to  re- 
enter the  train  and  continue  to  such 
latter  point,  on  a  tender  of  the  fare. 
He  is  entitled  to  the  same  rights  and 
privileges  as  any  other  person  desir- 
ing to  travel  between  the  two  points. 
Louisville  &  N.  R.  Co.  v.  Breckinridge 
(1896)  99  Ky.  1,  34  S.  W.  702. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Bryan 
(BL)  supra,  it  was  held  that  a  pas- 
senger who  refuses  to  pay  amount  de- 
manded for  passage  to  his  destination, 
and  who  is  rejected^  the  fare  to  the 
point  of  ejection  being  paid,  has  the 
right*  on  payment  or  offer  of  payment 
of  fare  from  the  point  of  ejection  to  his 
destination,  to  re-enter  the  train.  His 
right  to  passage  on  that  train  is  not 
forfeited  by  his  original  refusal  to 
p^.  The  court  said  that  the  company 
has  no  power  to  adopt  rules  and  regu- 
lations prohibiting  decently  behaved 
peraons  who  will  pay  their  fare  and 
conform  to  all  reasonable  regulations 
for  the  safety  and  comfort  of  passen- 
gers, from  traveling  on  the  road,  and 
tiut  if  the  company  could,  for  the  rea- 
soi  alleged,  debar  appellee  from  trav- 
eling on  that  trip,  for  the  same  reason 
it  might  on  the  next  or  any  subsequent 
trip. 

In  a  case  where  a  news  agent,  who, 
under  contract  between  the  railroad 
company  and  the  employers  of  the 
agent;  is  treated  in  respect  to  railroad 
r^olations  as  an  employee  of  the  rail- 
road company,  was  discharged  for  a 
violation  of  regulations  and  ejected 
from  the  train  at  a  regular  station,  it 
Tas  held  that  he  hiad  the  right  to  re- 
enter and  continue  on  the  train  to  a 
place  where  he  decided  to  go,  by  pay- 
ment of  fare  to  that  point.  The  court 
said  that  the  train  was  at  a  regular 
^ap^  so  that  there  was  no  delay  or 
danger  incurred  by  other  passengers 
hs  his  original  expulsion.  The  agent 
vas  not  in  the  position  of  one  who 
5  A.L.B.-^3. 


had  forfeited  his  rights  under  a  con- 
tract implied  between  himself  and  the 
company  when  he  entered  the  train, 
by  a  refusal  to  pay  his  fare,  thereby 
placing  himself  in  the  position  of  one 
who  is  endeavoring  to  make's  new  con- 
tract after  being  expelled  for  a  breach 
of  the  old.  He  had,  on  the  contrary, 
been  traveling  as  an  employee  of  the 
company,  without  the  payment  of  any 
fare.  Choctaw,  0.  &  G,  R.  Co.  v.  Hill 
(1903)  110  Tenn.  396,  75  S,  W.  963. 

As  to  the  right  of  passenger  to  return 
to  train  to  get  fare,  it  was  held  in 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Bunn  (1906) 
41  Tex.  Civ.  App.  503,  95  S.  W.  640, 
that  where  a  passenger  is  ejected  for 
nonpayment  of  fare  at  a  regular  stop^ 
ping  place,  and  he  then  states  that  if 
the  conductor  will  allow  him  to  re- 
turn to  the  train  he  will  borrow  the 
money  for  the  fare,  which  it  was  pos- 
sible for  him  to  do,  he  has  the  right 
to  re-enter  the  train  and  continue  his 
journey.  ' 

III.  BaeeepUona  to  ruim, 
a.  BJecUon  at  plooe  other  than  ttaUon.^ 

Where  a  passenger  is  ejected  from  a 
train  at  a  special  stop  made  for  the 
purpose,  he  cannot,  by  a  tender  of 
fare,  gain  the  right  to  continue  his 
trip  on  the  same  train.  O'Brien  v.{ 
Boston  &  W.  R.  Co.  (1860)  15  Gray; 
(Mass.)  20,  77  Am.  Dec.  847;  Nelson 
V.  Long  Island  R.  Co.  (1876)  7  Hun 
(N.  Y.)  140;  Pickens  v.  Richmond  ft 
D.  B.  Co.  (1889)  104  N.  C.  312, 10  S.  E.; 
656,  8  Am.  Neg.  Cas.  656;  Norman  v.| 
East  Carolina  R.  Co.  (1913)  161  N.  C' 
380,  77  S.  B.  345,  Ann.  Cas.  1914D,  917.  \ 
See  also  Bland  v.  Southern  P.  R.  Co.' 
(1880)  55  CaL  670,  36  Am.  Rep.  60,' 
and  Pease  v.  Delaware,  L.  &  W.  R.  Co.' 
(1883)  11  Daly  (N.  Y.)  350.  Compare 
South  Carolina  B.  Go.  v.  Nix  (1882)  68 
Ga.  572,  8  Am.  Neg.  Cas.  118. 

Where  a  passenger  is  ejected  for 
nonpa3anent  of  fare  at  a  stop  made 
for  that  purpose,  then  the  conductor 
is  under  no  duty  to  accept  a  tender  of - 
cash  fare.  Norman  v.  East  Carolina 
R.  Co,  (1913)  161  N.  C.  330.  77  S.  E.i 
346,  Ann.  Cas.  1914D,  917. 

Where  a  special  stop  is  made  for  the 
purpose  of  ejecting  a  passenger  for, 
nonpayment  of  fare,  he  cannot,  by  ai 


Digitized  by 


364  AMERICAN  LAW  REPORTS.  ANNOTATED.  [6  AI^. 


tender  of  the  entire  amount  of  the  fare 
in  cash  from  his  starting  point  to  his 
destination,  reenter  the  train ;  he  has 
forfeited  his  right  to  the  completion 
of  his  journey  on  tiiat  train.  Fidcens 
V.  Richmond  &  D.  R.  Co.  (1889)  104  N. 
C  312,  10  S.  E.  666,  8  Am.  Neg.  Cas. 
556. 

The  r(>ason  for  the  rule  was  given 
in  Nelson  v.  Long  Island  B.  Co.  (1876) 
7  Hun  (N.  Y.)  140,  wherein  it  was  held 
that  a  passenger  who  presents  an  ex- 
pired ticket  for  payment  of  fare,  and 
is  ejected  from  the  train  at  a  place  not 
a  regular  stopping  station,  cannot  re- 
enter the  same  train.  The  court  said 
(hat  such  delays  to  the  train  are  dan- 
gerons  to  the  lives  of  other  passengers 
as  well  as  injurious  to  the  railroad's 
conduct  of  its  business.  Such  stop- 
pages are  due  only  to  the  caprice  of 
the  passenger  ejected,  as  he  has  a  bet- 
ter and  more  normal  way  to  test  his 
rights  to  remain  on  the  train.  His 
right  of  re-entry  must  be  contested 
by  itself,  and  not  as  a  part  of  the  ac- 
tion for  the  original  ejection. 

In  Pickens  v.  Richmond  &  D.  R.  Co. 
(N.  C)  supra,  it  was  said  that  if  per- 
sons were  allowed  out  of  mere  wanton- 
ness or  mischief,  or  in  order  to  test  a 
legal  question^  to  decline  to  pay  fare 
until  a  train  was  stopped  to  eject 
them,  and  then,  at  the  moment  of  ex- 
pulsion or  immediately  after,  to  rein- 
state thonselves  !n  all  their  original 
rights  as  passengers  by  a  tender  of 
the  usual  fare,  it  would  often  subject 
the  public  to  inconvenience,  travelers 
to  dangers  of  accident,  and  corpora- 
tions to  useless  risks,  simply  to  gratify 
caprice,  or  malice,  or  a  propensity  for 
speculation.  It  is  a  well-settled  prin- 
ciple, the  court  said,  in  which  nearly 
all  of  the  authorities  in  this  count^^ 
concur,  that  where  the  recusant  pas- 
senger forces  the  company  to  put  him 
off  at  a  point  other  than  a  regular  sta- 
tion, or  at  which  there  would  have 
been  no  delay  but  for  the  necessity  of 
ejecting  him,  the  conductor  may  re- 
fuse his  tender  of  fare  after  he  is  put 
off,  and,  even  if  during  the  delay  he 
gets  on  the  train  again  to  make  the 
tender,  may  expel  him  a  second  time, 
if  he  chooses  to  do  so. 

In  another  case  it  was  said  that  a 


carrier  is  not  bound  to  accept  per- 
formance after  a  breach.  The  right 
to  demand  the  complete  execution  of 
the  contract  by  the  railroad  is  defeat- 
ed by  the  refusal  of  the  passenger  to 
do  that  which  is  either  a  condition 
precedent  or  a  concurrent  considera- 
tion on  his  part,  and  the  nonperform- 
ance of  which  absolves  the  railroad 
from  all  obligation  to  fulfil  the  con- 
tract. After  being  rightfully  expelled 
from  the  train,  he  may  not  again  enter 
the  same  cars  and  require  the  railroad 
to  perform  the  contact  which  he  had 
previously  broken.  The  right  to  re- 
fuse to  transport  the  passenger  far- 
thert  and  to  eject  him  from  the  train, 
would  be  an  idle  and  useless  exercise 
of  legal  authority,  if  a  person  who 
had  hitherto  refused  to  perform  the 
contract  by  paying  his  fare  when  duly 
demanded  could  immediately  re-enter 
the  cars,  and  claim  the  fulfilment  of 
the  original  contract  by  the  railroad. 
Besides,  the  court  said,  the  railroad 
was  not  bound  to  receive  passengers 
at  any  point  on  their  route,  but  only 
at  the  regular  stations  or  appointed 
places  on  the  line  of  the  road,  estab- 
lished by  them  at  reasonable  distances 
for  the  proper  accommodation  of  the 
public.  The  plaintiff  had,  therefore, 
no  right  to  enter  the  cars  at  the  place 
where  the  train  was  stopped  for  the 
purpose  of  ejecting  him.  A  person 
who  had  committed  no  breach  of  con- 
tract could  not  claim  any  such  right; 
a  fortiori,  the  plaintiff  could  not. 
O'Brien  v.  Boston  &  W.  R.  Co.  (Mass.) 
supra. 

In  the  reported  case,  a  distinction  is 
drawn  between  cases  where  the  ejec- 
tion is  lawful  and  those  where  it  is 
unlawful.  In  the  first  circumstance  it 
is  held  that  the  passenger  may  return 
to  the  train,  though  at  a  special  stop, 
while  in  the  second  he  cannot  This 
distinction  is  not  made  in  other  cases. 
The  fact  that  such  ejection  was  legal* 
or  otherwise,  is  sometimes  stated  in 
the  opinion,  but  the  decisions  are  not 
based  on  that  ground.  They  hold  that, 
although  he  has  a  right  to  remain  on 
the  train  in  the  first  instance  given 
above,  the  proper  way  to  protect  that 
right  is  not  by  a  refusal  to  pay.  caus- 
ing the  train  to  stop,  the  running  of 
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the  train  to  be  made  irregular,  and  the 
lives  of  other  passengers  to  be  en- 
dingered.  And  that  when  he  does  do 
so,  and  is  ejected,  then  these  acts  have 
forfeited  his  right  to  return.  He  has 
a  means  provided  by  law  to  protect 
his  rights,  therefore  the  rights  of  the 
company  and  of  other  passengers  are 
SQperior  to  his ;  he  has  violated  those 
rights  and  has  lost  his  right  to  con- 
tinue on  that  train.  See  cases  cited 
above.  The  reason  assigned  for  not 
allowing  a  re-entry  in  case  of  a  legal 
ejection,  given  in  the  reported  case, 
are  the  same  assigned  by  the  cases  to 
support  the  general  rule  of  not  allow- 
ing re-entry  in  case  of  an  ejection  at 
a  special  stop.  See  the  cases  hereto- 
fore cited;  also  the  case  of  South 
Carolina  R.  Co.  v.  Nix  (1882)  68  Ga. 
572,  8  Am.  Neg.  Caa.  118,  wherein  it 
was  held  that  a  passenger  ejected  at 
a  special  stop  could  by  a  tender  of 
fare,  made  before,  but  not  after,  the 
train  started,  gain  the  right  to  re> 
enter  the  train.  The  law  was  so  stated 
vithout  comment.  The  fact  that  It 
vas  a  special  stop,  made  for  the  pur- 
pose of  ejecting  the  passenger,  was 
not  raised.  This  holding  is  contrary 
to  the  weight  of  authority. 

b.  WUfvl  refUMU  to  pan  /are.  < 
It  is  muversally  held  that,  where  a 
passenger  is  ejected  for  wilful  refusal 
to  pay  fare,  he  cannot  by  a  tender  of 
the  fare  gain  the  ris^t  to  re-enter  the 
train. 

Georgia. — See  Coyle  v.  Southern  R. 
Ca.  (1900)  112  Ga.  121,  87  S.  B.  163. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co. 
*.  Dwelle  (1890)  44  Kan.  394,  24  Fac. 
500. 

New   Jersey. — State   v.  CJampbell 

(1867)  82  N.  J.  L.  309. 

New  Yoi*. — Pease  v.  Delaware,  L.  ft 
ff.  R.  Co,  (1883)  11  Daly,  850. 

Smith  Carolina^ — Phillips  v.  Atlan- 
tic Coast  Line  R.  C.  (1911)  90  S.  C. 
187, 38  L.R.A.(N.S.)  1161,  73  S.  E.  76, 
Ann.  Cas.  1918C,  1244. 

Teanessee^Loni8viIle,.N.  ft  G.  S.  R. 
Co.  V.  Harris  (1882)  9  Lea,  180,  42 
Am.  Rep.  668. 

Texas. — Fleck  v.  Missouri,  E.  ft  T. 
a.  Co.  (1916)  —  Tex.  Civ.  App.  — ,  191 
S.V.386 

Where  a  passenger  ia  ejected  from 


a  train  for  wilful  nonpayment  of  fare, 
he  ia  not  entitled,  on  a  tender  of  the 
full  cash  fare  for  the  trip  from  the 
place  where  he  originally  entered  the 
train  to  his  destination,  to  resume  his 
journey  on  the  same  train,  although 
he  was  ejected  at  a  regular  stopping 
place.  Phillips  v.  Atlantic  Coast  Une 
R.  Go.  (S.  C.)  supra. 

Where  a  passenger  pays  his  fare  on 
the  train  in  cash,  and  on  demand  re- 
fuses to  pay  the  extrft  fare  due  in  such 
cases,  and  is  ejected  for  such  nonpay- 
ment, and  where  he  knew  or  ought  to 
have  known  that  such  fare  was  justly 
due,  he  cannot  gain  the  right  to  re- 
enter the  train  by  a  tender  of  fare. 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Dwelle 
(Kan.)  supra. 

Where  a  passenger  la  ejected  for 
a  wilful  nonpayment  of  fare  at  a  spe- 
cial stop  made  for  the  purpose,  he 
does  not  gain  the  right  to  re-enter  the 
train  by  a  tender  of  fare.  The  fact 
that  the  train  has  traveled  but  a  short 
distance,  and  is  still  within  the  lim- 
its of  the  station,  is  immaterial. 
Pease  t.  Delaware,  L.  ft  W.  R.  Go.  (N. 
Y.)  supra. 

The  reason  for  Hie  rule  was  given 
in  Phillips  V.  Atlantic  Coast  Line  R. 
Co.  (S.  C.)  supra,  wherein  it  was  held 
that  a  passenger  who  is  ejected  for 
wilfully  refusing  to  pay  his  fare  can- 
not gain  the  right  to  re-enter  the  train 
by  a  belated  tender,  made  after  ejec- 
tion. Such  a  passenger,  the  court 
said,  is  smarting  under  the  humilia- 
tion of  his  ejection,  and  there  is  rea- 
son to  believe  that  if  he  is  allowed  to 
re-enter  the  train  he  will  again  refuse 
to  pay  his  fare,  when  again  in  the 
presence  of  those  who  saw  him  eject- 
ed. 

In  State  v.  Campbell  (N.  J.)  supra, 
wherein  it  appeared  that  a  passenger 

had  a  valid  ticket  concealed  on  his 
person  at  the  time  he  offered  an  in- 
valid one,  it  was  said  that  such  a 
transaction,  if  permitted  and  often  re- 
peated, would  deprive  railroad  travel 
of  some  security,  and  of  much  of  its 
comfort  A  passenger,  it  was  said, 
takes  a  ticket  subject  to  the  reason- 
able regulations  of  the  company,  and 
it  is  an  implied  condition  of  his  con- 
tract that  he  will  aubmit  to  such  reg- 
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ulations;  and  if  he  wilfully  refuses  to 
be  bound  hy  them,  by  so  doing  he  re- 
pudiates his  contract,  and  after  such 
repudiation  cannot  claim  any  right 
under  it  The  fact  that  the  passenger 
had.  besides  his  regular  ticket,  the 
worthless  ticket,  did  not  change  the 
situation,  and  he  was  on  the  same  foot- 
ing as  if  he  had  not  had  that  ticket. 
Under  any  different  rule,  the  court 
said,  passengers  would  have  the  right 
to  violate  knowingly  the  rules  and 
regulations  of  the  company,  and  to 
resist  ejection  for  such  breach,  hold 
the  train  to  the  loss  of  the  company 
and  to  the  danger  of  other  passengers, 
create  disorder  and  tumult  in  the  car, 
and  then  to  present  the  concealed  tick- 
et and  re-enter  the  train  with  the  pos- 
sibility of  a  repetition  of  his  previous 
acts. 

In  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Harris  (1882)  9  Lea  (Tenn.)  180,  42 
Am.  Rep.  668,  wherein  it  was  held  that, 
where  a  passenger  refuses  to  pay  his 
fare  and  is  ejected,  he  cannot  gain 
the  right  to  re-enter  the  train  by  then 
tendering  his  fare,  especially  where 
the  refusal  is  wilful,  was  given  the 
further  ground  that  the  right  to  eject 
a  passenger  for  nonpayment  of  fare 
would  be  an  idle  and  useless  one  if  he 
could,  after  refusing  to  perform  his 
contract  in  the  first  instance,  re-enter 
the  train  and  claim  its  fulfilment. 

As  to  the  effect  of  a  reasonable  time 
being  given  to  pay  before  ejection,  it 
was  held,  in  Fleck  v.  Missouri,  K.  & 
T.  R.  Co.  (1916)  —  Tex.  Civ.  App. 

,  191  S.  W.  886,  that  where  a  pas- 
senger is  ejected  from  a  train  for  non- 
payment of  fare,  after  having  been 
given  an  opportunity  to  obtain  his 
fare  from  someone  on  the  train  before 
ejection,  he  has  no  right  to  re-enter 
the  train  for  the  purpose  of  securing 
money  to  pay  fare.  This  case  is  dis- 
tinguished from  the  case  of  Gulf,  C.  & 
S.  F.  R.  Co,  V.  Bunn  (1906)  41  Tex. 
Civ.  App.  603,  95  S.  W.  640,  by  the 
fact  that  in  the  latter  case  the  pas^ 
senger  was  given  no  opportunity  to 
secure  fare  before  ejectment. 

o.  MiaeondMct  of  passenger. 

A  passenger  otherwise  entitled  to 
re-enter  the  train  may  forfeit  his 
right  of  re-entry  by  acta  of  miscon- 


duct. Thus,  where  a  passenger  is 
wrongfully  ejected  from  a  train,  and 
then  is  invited  to  return  to  the  train 
by  the  conductor,  he  loses  the  right 
to  return  by  refusing  to  do  so  nnlesa 
the  train  is  backed  up  to  where  he  is 
standing.  Louisville  &  N.  R.  Co.  v. 
Hine  (1898)  121  Ala.  239,  25  So.  857. 

Where  a  passenger  is  ejected  from 
a  train  and  is  then  given  permission 
to  return,  he  loses  his  right  to  retura 
if  he  has  only  a  $20  gold  piece  to  t«i- 
der  for  a  fare  of  $1.20.  Fulton  t. 
Grand  Trunk  R.  Co.  (1858)  17  U.  C. 
Q.  B.  428. 

IV.  Fatfment  of  bade  fare, 
a.  Oeneral  rule. 

Where  a  passenger  is  ejected  for 
nonpayment  of  fare,  he  cannot  con- 
tinue on  the  same  train  without  paying 
fare  from  the  point  of  entry  to  the 
point  of  ejection,  as  well  as  fare  from 
the  point  of  ejection  to  his  destination. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Watkina 
(1915)  117  Ark.  488,  L.R.A.1915E,  811^ 
176  S.  W.  1157;  Swan  v.  Manchester 
&  L.  R.  Co.  (1882)  132  Mass.  116,  42 
Am.  Rep.  432.  See  also  the  following 
subdivisions  of  this  note. 

A  passenger  who  has  been  ejected 
for  nonpayment  of  fare  is  not  in  the 
same  position  as  an  ordinary  traveler 
going  from  the  point  of  the  former's 
ejection  to  the  same  destination.  The 
ejected  passenger  has  already  been 
carried  from  his  point  of  entry  to  tlie 
point  of  ejection.  He  cannot  renew 
the  contract  he  has  already  broken  by 
the  payment  for  the  distance  yet  to  be 
traveled,  and  at  the  same  time  leave 
the  part  already  traveled  unpaid  for. 
While  the  journey  which  he  has  be- 
gun, and  which  he  has  contracted  to 
pay  for,  continues,  he  cannot  at  his 
pleasure  break  it  into  two  separate 
transactions.  The  new  contract  which 
he  seeks  to  make  is  included  in  the 
original  contract,  and  the  railroad 
company  is  not  obliged  to  admit  him 
to  the  same  train  from  which  he  has 
■  been  properly  expelled,  so  long,  at 
least,  as  he  persists  in  his  violation  of 
the  contract  he  has  originally  made. 
Swan  v.  Manchester  &  L.  R.  Co. 
(Mass.)  supra.  In  that  case  it  ap- 
peared that  a  regulation  of  the  car- 
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rier  permitted  passengers  buying  tick- 
ets at  the  ticket  office  to  travel  at  a 
less  rate  than  passenger»  who  paid 
their  fare  on  the  train.  The  passenger 
itfused  to  pay  the  fare  required  on  the 
train,  claiming  the  right  to  pay  same 
fare  as  those  who  purchaseid  tickets 
at  station,  for  which  refusal  he  was 
ejected.  He  then  attempted  to  travel 
1^  payment  of  fare  from  the  point  of 
ejection  to  his  destination,  and  it  was 
hdd  tiiat  he  was  not  entitled  to  do  so. 

In  Chicago.  R.  I.  &  P.  R.  Co.  v.  Wat- 
kins  (1915)  117  Ark.  488,  L.R.A.1915E, 
311, 175  S.  W.  1157,  it  appeared  that  a 
brakeman,  who  during  his  employment 
was  entitled  to  travel  on  a  pass,  was 
discharged.  He  could  have  obtained 
a  pass  to  go  from  point  of  discharge 
to  his  destination,  but  he  boarded  a 
train  without  a  pass,  and  was  ejected 
for  refusal  to  pay  fare.  He  purchased 
a  ticket  at  the  point  of  ejection,  to  his 
destination,  but  it  was  held  that  he 
eoold  not  travel  on  the  same  train 
wiOioat  paying  back  fare. 

b.  Special  tickets. 

Where  a  passenger  traveling  on  a 
fecial  ticket  is  ejected  because  of  the 
inraliditar  of  that  ticket,  it  is  generally 
beld  that  he  cannot  continue  his  jour- 
ney on  the  same  train  without  paying 
hia  fare  for  the  distance  already  trav- 
eled from  the  point  of  entry  to  the 
point  of  ejection.  Manning  v.  Louis- 
viUe  &  N.  R.  Co.  (1892)  96  Ala.  392, 16 
hJUi.  55, 36  Am.  St.  Rep.  226, 11  So.  8. 
8  Am.  Keg.  Cas.  26;  Coyle  v.  Southern 
R.  Co.  (1900)  112  Ga.  121, 37  S.  E.  163; 
Stone  V.  (%icago  &  N.  W.  R.  Go.  (1877) 
47  Iowa,  82,  29  Am.  Rep.  458;  Penning- 
ton V.  Philadelphia,  W.  &  B.  R.  Co. 
(1883)  62  Md.  95;  Gulf,  C.  &  S.  F.  R. 
Ga  V.  Riney  (1906)  41  Tex.  Civ.  App. 
398.  92  S.  W.  54.  Compare  Georgia 
S.-&  F.  R.  Co.  V.  Asmore  (1891)  88 
Ga.  529.  16  L.RJL  63,  16  S.  E.  18. 

A  passenger  traveling  on  a  round- 
trip  ticket  sold  at  reduced  rates,  who 
offers  the  ticket  in  payment  of  fare 
for  the  return  trip  after  the  time  lim- 
it of  the  ticket  has  expired,  and  is 
ejected  from  the  train,  cannot  re-enter 
the  train  on  an  offer  to  pay  fare  from 
point  of  ejection  to  his  destination. 
Pennington  v.  Philadelphia,  W.  ft  B. 
R.  Co.  (188S)  62  Md.  96. 


In  Coyle  v.  Southern  R.  Go.  (1900) 
112  6a.  121,  37  S.  E.  163,  it  appeared 
that  a  man  btnight  a  ticket  issued  to 
a  woman,  which  ticket,  by  a  special 
contract,  was  good  only  when  used  by 
herself,  and  such  ticket  was  refused 
by  the  conductor,  and  the  passenger 
ejected.  It  was  held  that  he  could  not 
continue  his  journey  without  the  pay- 
ment of  the  fare  from  his  original 
starting  point. 

A  passenger  traveling  on  a  special 
return-trip  ticket,  who  has  forfeited 
his  rights  under  such  ticket,  and  is 
ejected,  must,  in  order  to  continue  his 
trip  on  the  same  train,  pay  his  fare 
for  the  part  of  the  journey  that  has  al- 
ready elapsed,  as  well  as  for  that  part 
of  it  yet  to  be  traveled.  Stone  v.  Chi- 
cago &  N.  W.  R.  Co.  (1877)  47  Iowa, 
82,  29  Am.  Rep.  468. 

In  Manning  v.  Louisville  ft  N.  R. 
Co.  (Ala.)  supra,  the  rule  is  stated  to 
be  that,  where  the  passenger  is  eject- 
ed for  traveling  on  a  ticket  which  is 
forfeited  for  noncompliance  with  con- 
ditions stamped  thereon,  in  order  to 
complete  his  journey  fare  must  be  paid 
for  the  distance  already  traveled,  as 
well  as  for  the  part  of  the  journey 
yet  to  be  traveled,  for  the  reason  tiiat 
if  the  part  were  forgiven,  and  a  pay- 
ment required  only  for  the  remainder 
of  the  trip,  a  premium  would  be  placed 
on  attempts  to  defraud  the  railroad 
company. 

In  cases  where  the  ejected  pas- 
senger has  purchased  a  ticket  from 
point  of  ejection  to  destination  the 
rule  is  the  same.  The  purchase  of 
a  ticket  from  the  ticket  agent  gives  no 
greater  right  than  where  cash  fare  is 
ofTered  to  the  conductor.  For  under 
such  a  ticket  he  is  claiming  the  same 
rights,  under  the  same  state  of  facts, 
to  which  he  is  not  entitied  if  he  deals 
with  the  conductor.  The  fact  that  he 
makes  use  of  an  agent  of  the  company 
other  than  the  conductor  cannot  en- 
large his  rights  or  change  the  legal 
aspect  of  the  case.  Stone  v.  Chicago 
&  N.  W.  R.  Co.  (Iowa)  and  Manning  v. 
Louisville  ft  N.  R.  Co.  (Ala.)  supra. 

So  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Riney 
(1906)  41  Tex.  Civ.  App.  898,  92  S.  W. 
64,  it  was  said  that  the  immediate  re- 
entrance  of  an  ejected  passenger  to 
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the  train  from  which  he  has  been 
ejected  for  nonpayment  of  fare,  with  a 
ticket  from  that  point  to  his  destina^ 
tion.  does  not  constitute  an  independ- 
ent undertaking:  to  go  from  point  of 
ejection  to  destination.  It  constitutes, 
at  most,  a  mere  interruption  of  a  con- 
tinuous trip,  and  therefore  the  con- 
ductor Is  justified  in  again  ejecting 
him  if  he  refuses  to  pay  fare  between 
point  of  entry  and  point  of  ejection. 

«.  Knowledge  of  invalidity  of  original 

Knowledge  or  lack  of  knowledge  of 
invalidity  of  original  ticket  has  been 
held  the  basis  for  determining  the 
necessity  of  payment  of  back  fare  in 
order  to  re-enter  train.  Thus,  in  a 
New  Hampshire  case,  it  was  held  that 
if  a  passenger  offers  a  ticket,  the  time 
limit  on  which  has  expired,  and  the 
conductor  refuses  to  receive  it,  de- 
mands fare,  and  ejects  the  passenger 
for  a  refusal  to  pay  it,  the  right  of  the 
passenger  to  continue  on  the  same 
train  on  a  ticket  between  the  point  of 
ejection  and  his  destination,  without 
paying  fare  for  the  distance  already 
traveled,  depends  on  his  knowledge 
and  intention.  If  he  honestly  believed 
thai  his  original  ticket  was  valid,  then 
he  has  a  right  to  continue  on  the  same 
train  on  a  ticket  purchased  at  the 
point  of  ejection.  If,  on  the  other 
hand,  he  knew  or  ought  to  have  known 
that  the  original  ticket  was  void,  then 
he  cannot  proceed  on  his  journey  on 
a  ticket  purchased  at  point  of  ejection, 
but  must,  in  addition,  pay  the  fare  for 
the  distance  already  traveled.  Whitte- 


more  Boston  &  M.  R.  Co.  (1912)  76 
N.  H.  S88,  83  Atl.  125. 

So,  in  Ward  v.  New  York  C.  &  H.  R. 
R.  Co.  (1890)  56  Hun  (N.  Y.)  268,  30 
N.  Y.  S.  R.  604,  9  N.  Y.  Supp.  377. 
it  appeared  that  a  passenger  bought 
an  ordinary  standard  ticket,  not  limit- 
ed as  to  time  or  train.  He  left  the 
train  at  point  A,  and  then  took  a  later 
train  from  that  point.  The  conductor 
demanded  fare  between  A  and  B,  be- 
cause the  ticket  was  wrongfully 
punched  to  indicate  that  it  was  al- 
ready used  that  far,  and  told  the  pas- 
senger he  would  put  him  off  at  C 
if  he  did  not  pay  the  fare.  The  paa- 
senger,  to  avoid  trouble,  left  the  train 
at  C.  and  bought  a  ticket  between  C 
and  B.  It  was  held  that  the  ticket 
was  a  valid  one,  and  the  passenger 
had  a  right  to  ride  on  it  without  pay- 
ing fare  between  A  and  C.  The  deci- 
sion was  based  on  the  ground  that  he 
had  tendered  a  ticket  for  passage  in 
good  faith,  and  he  had  committed  no 
breach  of  the  peace,  but  had  left  the 
train  quietly.  He  had  in  fact  paid 
his  fare  between  A  and  B. 

It  was  held  in  Gulf.  C.  &  S.  F.  R.  Co. 
V.  Riney  (1906)  41  Tex.  Civ.  App.  398, 
92  S.  W.  54,  that  where  a  passenger 
attempted  to  ride  on  a  ticket,  the  in- 
validity of  which  was  apparent  on  its 
face,  and  was  ejected,  he  could  not 
re-enter  the  train  and  continue  his 
journey  without  paying  the  fare  from 
the  point  of  entry  to  the  point  of  ejec- 
tion, the  court  saying  that  he  was 
charged  with  notice  of  the  invalidity, 
and  that  mere  good  faith  would  not 
relieve  him  from  the  duty  of  paying 
the  back  fare.  R.  R.  R. 


CARL  A.  WHITEHEAD.  Appt.. 

V. 

JOHN  STRINGER,  Sheriff  of  King  County,  et  al.,  Respts. 

Waahington  Supreme  Court  (Dept.  No.  2)'^prH  10,  1919. 

(—  Wash.  — ,  180  Pac.  486.) 

Sheriff  —  liability  for  property  lost  through  wrongful  arrest. 

1.  A  sheriff  making  an  unlavrful  arrest  ia  liable  for  loss  of  property  of 
the  person  arrested,  which,  to  his  knowledge,  is  left  in  an  exposed  posi- 
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tion.  and  which  he  refuses  either  to  permit  the  person  arrested  to  take 
care  of  or  to  care  for  himself. 
[See  note  on  this  qttestion  beginning  on  page  S62.] 

Proximate  cause  —  loss  of  property  — 
wrtHigfui  arrest. 

S.  Wronsrful  arrest  of  the  owner  of 


Appeal  —  from  order  dismissing  one 
canse  of  action. 

2.  Appeal  lies  from  an  order  sostain- 
ing  a  demurrer  to  one  of  several  causes 
of  action  and  dismissing  it  with  prejn- 
^ce,  although  final  judgment  has  not 
been  rendered  in  the  case* 
[See  2  R.  C.  L.  43.] 


property  left  in  an  exposed  position* 
and  refusal  to  permit  the  property  to  be 
cared  for,  are  the  proximate  cause  of 
its  loss  through  theft. 

[See  22  R.  C.  L.  182;  see  annotation' 
1  A.L.R.  737.] 


Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  for  King  Coun- 
ty (Gilliam,  J.)  sustainintr  a  demurrer  to  and  dismissing  one  of  two  causes 
of  action  in  an  action  brought  to  recover  damages  for  alleged  unlawful 
arrest.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Elias  A.  Wright  and  Baa  A.    8S  Am.  St.  Rep.  25,  40  S.  B.  800;  Grain 


Wright,  for  appellant: 

The  question  of  what  is  proximate 
cause  is  a  question  of  fact  to  be  decid«2 
by  a  jury, 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  683. 

An  independent  act  of  a  third  party 
Till  not  excuse  the  primary  negligence 
of  the  wrongdoer. 

1  Sutherland,  Damages,  4th  ed.  §§ 
40-42;  Southwestern  Portland  Cement 
Co.  V.  Reitzer,  —  Tex.  Civ.  App.  — ,  135 
S.  W.  237;  Scott  v.  Shepherd,  2  W.  PI. 
892.  96  Eng.  Reprint,  526,  3  Wills,  403, 
95  Eng.  Reprint,  1124. 

Hessrs.  Walter  S.  Fulton  and  C  B. 
Mliite,  for  respondents : 

An  appeal  will  not  lie  ttam  an  order 
Kistaining  a  demurrer  when  there  is  no 
judgment  dismissing  the  action. 

Scfautzler  t.  Times  Pub.  Co.  88 
Wash.  236,  152  Pac  1018;  Vaktaren 
Pub.  Co.  V.  Pacific  Tribune  Pub.  Co.  41 
Wash.  366,  88  Fac.  426;  Virtue  t.  Stan- 
ley, 79  Wash.  87,  139  Fac  764. 

Plaintiffs  claim  that  the  question  in- 
volved was  one  for  the  determination  of 
iht  jury  is  not  well  founded. 

Bhad  V.  Duquesne  Light  Co.  256  Pa. 
409^  L.RJ1.1917D,  864,  100  AtL  263; 
West  Mahoney  Twp.  v.  Watson,  116 
Pa.  344,  2  Am.  St.  Rep.  604,  9  Atl.  480. 

The  act  alleged  in  the  comidaint  did 
not  state  a  cause  of  action  against  de- 
foidant. 

22  R.  C.  Z«.  137;  Southwestern  Port- 
land Cement  Co.  v.  Reitzer,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  237;  Carini  v.  Ro- 
man Catholic  Bishop,  219  Mass.  117, 
LR.A.1915B,  825,  106  N.  E.  689;  Hor- 
an  V.  Watertown.  217  Mass.  185, 104  N. 
E.  464 ;  Andrews     Kiasel.  114  Ga.  390, 


V.  Petrie,  6  HUl,  524,  41  Am.  Dec.  765. 

The  second  cause  of  action  is  defec- 
tive because  it  fails  to  allege  whether 
the  theft  was  committed  while  the 
plaintiff  was  in  the  custody  of  the  dep- 
uty sherifT,  or  while  confined  by  the 
sheriff  in  the  jail. 

Garrett  v.  Louisville  &  N.  R.  Co.  196 
Ala.  52,  71  So.  687,  13  N.  C.  C.  A.  663; 
Tobler  v.  Pioneer  Min.  ft  Mfg.  Co.  166 
Ala.  609,  52  So.  86. 

Mount,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  action  to  re- 
cover damages  for  an  alleged  un- 
lawful arrest.  The  complaint  stated 
two  separate  causes  of  action.  De- 
fendants filed  separate  demurrers  to 
these  two  causes  of  action.  The 
trial  court  overruled  the  demurrer 
to  the  first  cause  and  sustained 
the  demurrer  to  the  second  cause 
of  action.  Plaintiff  elected  to 
stand  upon  the  allegations  thereof, 
and  the  court  entered  an  order  dis- 
missing with  prejudice  the  second 
cause  of  action.  Plaintiff  has  ap- 
pealed from  the  order  dismissing  the 
second  cause  of  action. 

Respondents  move  to  dismiss  the 
appeal  for  the  reason  that  the  order 
sustaining  the  demurrer  to  the  sec- 
ond cause  of  action  is  not  appealable 
because  it  is  not  a  final  order,  but 
an  interlocutory  one.  It  is  first  con- 
tended upon  the  motion  that  the  ap- 
peal will  not  lie  from  an  order  sus- 
taining a  demurrer  when  there  is  no 
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judgment  dismissing  the  action. 
As  sustaining  this  position  counsel 
cites  Schutzler  v.  Times  Pub.  Co.  88 
Wash.  236,  152  Pac.  1018.  That 
rule  is  not  applicable  to  this  case, 
because  here  there 
o^^e/Srim  was  a  final  order 
SJtV«"**"*  dismissing  the  sec- 
ond cause  of  action 
with  prejudice.  Respondents  also 
cite  Vaktaren  Pub.  Co.  v.  Pacific 
Tribune  Pub.  Co.  41  Wash.  355,  83 
Pac.  426,  where  we  held  that  an  or- 
der before  final  judgment,  to  he  ap- 
pealable under  the  statute,  must  in 
effect  determine  the  action  and  pre- 
vent a  final  judgment,  or  it  must 
discontinue  the  action.  The  order 
in  this  case  upon  the  second  cause 
of  action  discontinues  and  deter- 
mines that  action,  so  that  case  does 
not  apply.  Respondents  further 
cite  the  case  of  Virtue  v.  Stanley,  79 
Wash.  87,  139  Pac.  764,  where  we 
said:  "...  We  have  frequently 
held  that  api)eals  cannot  be  prose- 
cuted to  this  court  from  interlocu- 
tory orders,  but  that  such  orders 
will  be  reviewed  upon  the  final 
judgment  entered  in  the  case,  and 
not  otherwise." 

The  order  in  this  case  is  not  an 
interlocutory  order  in  so  far  as  the 
second  cause  of  action  is  concerned. 
It  is  a  final  judgment  ui>on  that 
cause  of  action.  In  the  case  of  Oliv- 
er V.  Poison,  —  Wash.  — ,  177  Pac. 
678,  where  two  causes  of  action 
were  stated  and  the  plaintiff  was  re- 
quired to  elect  upon  which  cause  of 
action  he  would  proceed,  we  said: 
"If,  after  making  an  election,  a 
judigment  of  dismissal  should  be  en- 
tered by  tile  trial  court,  as  to  the 
cause  of  action  upon  which  the  ap- 
pellants did  not  elect  to  proceed  to 
trial,  an  appeal  could  be  prosecuted 
from  that  judgment." 

That  rule  governs  this  appeal ;  for 
here  the  trial  court  sustained  a  de- 
murrer to  the  second  cause  of  ac- 
tion and  dismissed  it  with  prejudice. 
This  was  a  final  judgment  from 
which  there  is  a  right  of  appeal. 
The  motion  to  dismiss  must  there- 
fore be  denied. 

The  second  cause  of  action,  as 


stated  in  the  complaint,  is  to  the 
following  effect:  That  the  defend- 
ant John  Stringer  is  the  duly  elect- 
ed, qualified,  and  acting  sheriff  of 
King  county;  that  Scott  Malone  is 
his  duly  appointed,  qualified,  and 
acting  deputy;  that  the  National 
Surety  Company  is  surety  upon  the 
oflicial  bond  of  the  sheriff ;  that  the 
defendant,  Scott  Malone,  as  deputy 
sheriff,  at  about  12  o'clock,  noon,  on 
November  28,  1917,  wrongfully  and 
unlawfully,  and  without  a  warrant, 
arrested  plaintiff  and  imprisoned 
him  in  the  county  jail  of  King  coun- 
ty in  charge  of  the  sheriff  without 
any  warrant  for  his  arrest,  and 
without  any  complaint  of  any  kind 
being  filed  against  him ;  that  on  No- 
vember 30,  1917,  the  plaintiff  was 
required  to  and  did  procure  his  re- 
lease from  said  jail,  wherein  he  was 
wrongfully  and  unlawfully  impris- 
oned ;  that  the  plaintiff  had  not  com- 
mitted any  crime  of  any  kind ;  and 
that  the  defendants  Stringer  and 
Malone  had  no  reasonable  ground 
to  believe  the  plaintiff  had  commit- 
ted any  crime.  The  complaint  then 
alleges  as  follows;  "Plaintiff  fur- 
ther says  that  at  the  time  of  his  un- 
lawful arrest  and  imprisonment,  as 
set  forth  heretofore,  he  was  engaged 
in  the  automobile  express  business* 
and  had  his^automobile  truck  stand- 
ing near  the  Colman  dock  in  the  city 
of  Seattle,  which  is  a  public  dock 
along  the  water  front  in  the  said 
city.  That  the  defendant  Scott  Ma- 
lone, as  deputy  sheriff,  over  the 
remonstrance  of  this  plaintiff  at  the 
time  of  his  arrest,  refused  to  per- 
mit the  plaintiff  to  remove  the  said 
automobile  truck  to  a  safe  place,  al- 
though the  said  deputy  sheriff  well 
knew,  or  in  the  exercise  of  ordinary- 
care  should  have  known,  that  the 
said  truck  was  left  in  a  dangerous 
place,  where  its  parts  could  be  easily 
stol^,  and  would  be  stolen,  and  the 
machine  damaged  by  reason  of  its 
being  left  standing  in  front  of  the 
said  dock.  That  the  said  deputy- 
sheriff,  Scott  Malone,  and  the  said 
^eriff,  John  Stringer,  over  the  re- 
monstrance of  this  plaintiff,  kept 
him  in^carcerated  in  the  said  King 
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county  jail  aa  aforementioned,  and 
lefnaed  to  permit  him  to  have  the 
said  automobile  truck  removed  to  a 
safe  place,  and  they  themselves,  and 
eadi  of  them,  refused  to  take  any 
itepa  to  preserve  or  look  after  the 
sua  i^intiff's  automobile  truck, 
and  over  the  remonstrance  of  this 
plaintiff  it  was  permitted  to  remain 
on  the  public  Uioroughfare  of  the 
dty  of  Seattle,  near  the  Colman 
dock,  and  the  defendants  well  know- 
in;,  or  in  the  exercise  of  ordinary 
care  should  have  known,  that  the 
said  automobile  truck  would  be 
stripped  of  its  fittings  and  damaged 
from  the  time  of  the  plaintifTs  ar- 
rest until  some  time  in  the  afternoon 
of  November  29,  1917,  and  the  de- 
fendants, and  each  of  them,  further 
well  knowing  that  the  said  automo- 
bile track  and  its  furnishings  and 
fittings  were  the  projrarty  of  this 
plaintiff.'' 

The  complaint  then  alleges  that 
idiile  the  triick  was  permitted  to  re- 
main as  aforesaid  it  was  by  parties 
unknown  to  plaintiff  stripped  of  a 
number  of  fittings  and  furnishings 
vMch  are  itemized  to  the  value  of 
glOl^O.  The  complaint  further  al- 
leges that  in  addition  the  transmis- 
aon  of  the  truck  was  attempted  to 
be  removed  by  parties  unknown  to 
the  plaintiff  and  was  damaged  in 
the  sum  of  $112.50.  The  plaintiff  . 
prayed,  for  judgment  upon  this 
cause  of  action  for  $213.70.  * 

The  respondents  argue  that,  since 
Uie  complaint  shows  the  automobile 
trade  was  damaged  by  an  independ- 
ent intervening  criminal  act  of  third 
persons,  which  act  the  sheriff  was 
not  bound  to  anticipate,  therefore 
act  of  arresting  the  appellant 
was  not  the  primary  cause  of  loss.  , 
They  rely  upon  the  rule  as  stated  in 
22  R. C.L.,  at  page  137,  as  follows: 
"Wrongful  acts  of  independent 
third  persons,  not  actually  intended 
by  the. defendant,  are  not  regarded 
by  the  law  as  natural  consequences 
of  his  wronsr,  and  he  is  not  bound  to 
anticipate  the  general  probability  of 
such  acts,  any  more  than  a  particu- 
lar act  bjp  this  or  that  individual. 
The  rule  applies  a  fortiori  to  crim- 
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inal  acts.  Thus  negligence  on  the 
part  of  the  maker  of  an  obligation  is 
not  the  proximate  cause  of  loss 
through  theft  or  forgery,  since  such 
criminal  conduct  could  not  reason- 
ably be  anticipated." 

That  rule  is  well  supported  by  tihe' 
authorities  cited  in  a  footnote  to  the 
text  and  by  authorities  which  are 
cited  in  respondents'  brief;  but  we 
think  it  does  not  control  this  case. 
The  rule  is  also  stated  in  the  same 
volume  of  R.  C.  L.,  at  page  132,  as 
follows:  "Whenever  a  new  cause 
intervenes  which  is  not  a  conse- 
quence of  the  first  wrongful  cause, 
which  is  not  under  the  control  of  the 
wrongdoer,  which  could  not  have 
been  foreseen  by  the  exercise  of  rea- 
sonable diligence  by  the  wrongdoer, 
and  except  for  which  the  final  in- 
jurious consequences  would  not  have 
happened,  the  second  cause  is  ordi- 
narUy  regarded  as  the  proximate 
cause  and  the  other  aa  the  remote 
cause." 

We  think  the  controlling  question 
here  is  whether  the  complaint  is  suf- 
ficient to  show  that  the  sheriff  knew 
or  had  reasonable  cause  to  believe 
that  the  automobile  was  in  an  un- 
safe place  and  would  likely  be  mo- 
lested at  the  place  where  it  was  left. 
The  complaint  upon  its  face  shows 
in  the  allegation  hereinbefore  quot- 
ed that  the  deputy  sheriff,  over  the 
remonstrance  of  the  appellant,  re- 
fused to  permit  the  appellant  to  re- 
move the  truck  to  a  safe  place ;  that 
the  deputy  sheriff  well  knew,  or  in 
the  exercise  of  ordinary  care  should 
have  known,  that  the  truck  was  left 
in  a  dangerous  place,  where  Its 
parts  could  be  easily  stolen  and 
would  be  stolen ;  and  that  the  sheriff 
and  the  deputy  sheriff  refused  to 
permit  the  appellant  to  have  the  au- 
tomobile removed  to  a  safe  place, 
and  they  themselves  refused  to  take 
any  steps  to  preserve  or  look  after 
the  automobile  truck.  But  for  these 
allegations,  we  have  no  doubt  the 
rule  relied  upon  by  the  respondents 
would  apply,  and  the  sheriff  could 
not  be  held  to  anticipate  that  a  third 
party  would  intervene  and  molest 
the  automobile.  But  when  it  is  al- 
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leged,  as  it  is  here,  that  the  deputy 
was  informed  of  the  fact  that  the 
automobile  was  in  a  dangerous 
place,  where  its  parts  could  easily 
foe  stolen,  and  where  the  sheriff  or 
his  deputy  refused  to  permit  the  au- 
tomobile to  be  placed  in  a  safe  place, 
where  they  refused  to  take  care  of 
it  themselves,  we  are  of  the  opinion 
that  under  tiiese  circumstances  they 

are  liable  for  the  in- 
fSSTAS;  to,  jury  whichoccurred 
propertr  lost  to  the  automofoils 
«ir215«t7*'""  truck  in  such  place. 

In  the  case  of 
Horan  v,  Watertown,  217  Mass. 
185,  104  N.  E.  464,  it  was  said: 
"Where,  as  here,  the  original  negli- 
gence of  the  defendant  is  followed 
by  the  independent  act  of  third  per- 
sons, which  directly  results  in  inju- 
rious consequences  to  the  plaintiff, 
the  defendant's  earlier  negligence 
may  be  found  to  be  the  direct  and 
proximate  cause  of  those  injurious 
consequences,  if  according  to  human 
experience  and  in  the  natural  and 
ordinary  course  of  events  the  de- 


fendant ought  to  have  seen  that  the 
intervening  act  was  likely  to  hap- 
pen." 

We  think  it  is  unnecessary  to  cite 
other  cases  to  this  point.  According 
to  the  allegation  of  the  comidaint 
the  deputy  sheriff's  attention  was 
called  to  the  fact  that  this  was  a 
dangerous  place  to  leave  the  automo- 
bile. The  deputy  sheriff  refused  to 
take  care  of  the  automobile,  and  re- 
fused to  permit  the  appellant  to  take 
care  of  it  Under  these  circum- 
stances we  are  salisfied  that  the  ar- 
rest and  the  refusal  „  ,  ^ 
of  the  sheriff  to  take  SS'f^.  of 
gre  of  the  automp-  »S!*SS-«rr««. 
bile  truck  was  the 
proximate  cause  of  iiie  loss. 

We  are  of  the  opinion,  therefore, 
that  the  demurrer  to  the  second 
cause  of  action  should  have  been 
overruled. 

The  judgment  appealed  from  is 
therefore  reversed,  and  the  cause 
remanded  for  furtiier  proceedings. 

Chadwick,  Ch.  J.,  and  FnUerton, 
Piirker,  and  Tolman,  JJ.,  concur. 


ANNOTATION. 

Liability  for  loss  of  prop^ty  left  improtected  when  owner  was  wrongfully 

afTMted.  , 


There  would  seem  to  be  no  ques- 
tion of  the  soundness  of  the  deci- 
sion in  the  reported  case  (White- 
head V.  Stringer,  ante,  368),  that  the 
plaintiff  in  an  action  for  unlawful  ar- 
rest properly  included  in  his  elements 
of  damacre  the  loss  of  fittings  stolen 
from  his  automobile  truck,  where,  at 
the  time  of  his  arrest,  in  spite  of  his 
protests,  the  arresting  officer  refused 
to  permit  him  to  remove  the  truck  to 
a  place  of  security,  the  officer  himself 
having  failed  to  do  anything  for  its 
protection;  the  court  holding  that  the 
arrest  and  the  refusal  of  the  officer  to 
take  care  of  the  truck  were  the  proxi- 
mate cause  of  the  loss. 

In  Jay  v.  Almy  (1846)  1  Woodb.  & 
M.  262,  Fed.  Cas.  No.  7,236,  a  sailor 
put  under  arrest  by  his  captain,  and 
delivered  over  to  a  foreign  fort, 
brought  a  libel  for  compensation  for 
the  imprisonment,  damages  to  his  per- 


son, loss  of  his  property,  etc.,  and  was 
allowed  as  part  of  his  recovery  for 
the  loss  of  clothing,  medicine,  tobacco, 
and  other  articles  which  he  had  on 
board  the  vessel,  and  which  the  cap- 
tain failed  to  deliver  to  him  or  send 
on  shore  with  him  when  he  was  re- 
moved from  the  vessel.  The  court 
said:  "My  own  view  of  this  part  of 
the  case  is,  that  when  taking  Jay  on 
shore,  he  should  have  taken  with  him 
and  delivered  to  him  his  clothes  and 
other  property,  and  that  not  doing  this, 
when  the  articles  were  in  his  charge, 
and  Jay  imprisoned  so  as  to  be  unable 
to  look  after  them  himself,  was  a  con- 
version of  them,  and  the  captain  ought 
to  respond  for  their  value,  and  the 
more  especially  so,  as  it  is  probable  he 
sold  a  portion  of  ttiem." 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Cecil  (1915)  164  Ky.  377,  175  S.  W. 
654,  the  plaintiff  sued  the  railroad 
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company  for  false  arrest  and  mali- 
cious prosecation,  and  alleged  that  in 
beins:  removed  from  the  train  he  was 
compelled  to  leave  thereon  and  in  the 
possession  of  the  company  two  suit 
cases  and  their  contents,  which  were 
never  returned,  and  were  lost  to  him. 
The  court,  in  sendinsr  the  case  back  for 
a  new  trial,  stated  that  it  would  be 
proper  to  instruct  the  Jury  on  a  new 
tri^  that  they  might  find  for  the  plain* 
tiff  the  reasonable  value  of  the  suit 
cases  and  Uieir  contents,  not  exceeding 
the  amount  claimed  for  them,  if  they 
believed  from  the  evidence  that  they 
were  lost  and  the  plaintiff  deprived  of 
them  by  reason  of  the  conduct  of  the 
defendant  company  complained  of,  and 
not  by  any  fault  of  the  plaintiff. 

In  Glover  v.  London  ft  S.  W.  B.  Co. 
(1867)  L.  R.  3  Q.  B.  (Eng.)  25.  the 
plaintiff,  being  accused  of  traveling  on 
a  railroad  without  a  ticket,  was  forci- 
bly removed  from  the  carriage,  and 
sued  the  company  for  assault,  and 
claimed  that  in  the  scuffle  he  lost  a 
pair  of  race  glasses.  It  appeared  that 
hewaa  erroneoasly  accused,  as  he  had 
procured  a  ticket,  but  that  he- was  try- 
ing to  swindle  the  company  by  en- 
deavoring to  enable  another  person 
also  to  travel  on  the  same  ticket  The 
court  charged  the  jury  that  the  plain- 
tiff could  not  recover  for  the  glasses 
imleas  it  appeared  that  the  defendants' 
■ovants  came  into  possession  of  them. 
The  jury  returned  a  nominal  verdict 
for  the  plaintiff.  On  motion  to  in- 
crease the  verdict  by  the  value  of  the 
sluses,  it  was  said:  "The  glasses 


were  simply  left  behind  la  the  ear^ 

riage.  The  case  would  be  very  differ- 
ent, in  my  judgment  if  the  glasses 
had  fallen  from  the  plaintiff's  person 
as  the  immediate  result  of  any  vio- 
lence offered  to  him.  But  the  jury 
must  be  taken  to  have  negatived — and 
rightly,  as  it  seemed  to  me — any  vio- 
lence beyond  that  necessary  to  remove 
the  plaintiff  from  the  carriage.  So 
that  it  was  not  the  case  of  a  man  be- 
ing dragged  out  of  a  carriage  under 
circumstances  which  rendered  it  im- 
possible for  him  to  take  the  property 
with  him,  which  he  had  under  his  own 
personal  protection.  The  plaintiff,  be- 
ing called  upon  to  leave  the  carriage, 
refused,  and  he  was  forced  by  the  de- 
fendant's servants  to  leave,  but  not 
with  the  coEcessive  violence  he  alleged, 
for  the  jury  believed,  as  I  did,  the  de- 
fendants* witnesses.  No  doubt  if  he 
had  applied  to  be  allowed  to  get  the 
glasses,  or  asked  one  of  the  passengers 
to  hand  them  to  him,  this  would  have 
been  done.  He  has,  therefore,  only 
himself  to  blame  that  the  glasses  were 
left  in  the  carriage;  and  ttie  loss, 
therefore,  was  not  the  necessary  con- 
sequence of  the  defendants'  act,  but 
owing  to  the  plaintiff's  own  negligehce 
or  carelessness.  This  head  of  damage, 
therefore,  is  too  remote,  and  the  plain- 
tiff cannot  recover  it."  This  was  a 
hard  ^ee,  and  the  plaintiff  was  en- 
titled to  no  sympathy,  but  yet  the 
result  seems  to  have  been  more  satis- 
factory on  the  facts  than  on  the  law. 

B.  B.  B. 


F.  A.  BEELEB  et  al.,  Respts., 

T. 

STANDARD  INVESTMENT  COMPANY  et  al.,  Appts. 

WatHUngton  Suprmi*  Ctntrt  (Jfept.  No.  2)—JMnB  30,  1019. 
(—  Wash.  — )  181  Pac.  896.) 

Keceiver  —  solvent  concern  —  dissatisfied  minority. 

1.  A  statute  permitting  the  appointment  of  a  receiver  for  a  corpora- 
tion when  the  court  deems  it  necessary  to  secure  ample  justice  to  the 
parties  does  not  authorize  the  appointment  of  a  receiver  for  a  solvent, 
going  concern,  merely  because  the  minority  stockholders  are  dissatisfied 
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with  the  way  the  majority  are  conducting^  its  affairs,  when  the  majorily 
are  acting  in  good  faith  and  exercising  their  best  judgment. 
iSee  note  on  this  queatwn  beginning  on  page  368.] 


<~f or  farm  —  right  of  minority  stock- 
holders. 

2.  A  receirer  for  a  corporation  oper- 
ating a  farm  cannot  be  appointed  at  the 
suit  of  minority  stockholders  because 
the  directors  employ  a  youth  to  manage 
the  farm,  if  he  is  competent,  nor  be- 
cause he  has  given  the  secretary  of  the 
corporation^  who  serves  without  pay,  a 
small  amount  of  produce  from  the  farm 
without  accounting:  for  it. 

:    [See  23  R.  C.  L.  20.] 

Corporation  —  right  of  minority  stock- 
holders to  complain. 

3.  The  president  and  trustees  of  a 

corporation,  elected  by  a  majority  of 
the  stockholders,  are  authorized  to  con- 
trol the  affairs  of  the  corporation  ac- 
cording to  their  best  judgment,  and  the 
minority  stockholders  cannot  complain 


merely  because  they  do  not  agree  wiUi 
the  policy  of  the  trustees. 
[See  7  R.  C.  L.  307.] 

—  right  to  control  discretion  of  di- 
rectors. 

4.  Minority  stockholders  of  a  corpo- 
ration cannot  control  the  exercise  of 
discretion  by  the  directors  to  pay  the 
corporate  debts  rather  than  declare 
dividends  or  improve  the  property  of 
the  corporation. 

[See  7  R.  C.  L.  294.] 

—  right  to  monthly  statements. 

5.  Minority  stockholders  of  a  corpo- 
ration engaged  in  operating  a  farm 
cannot  require  monthly  statements  of 
the  affairs  of  the  corporation,  if  the 
secretary  and  treasurer  is  serving 
without  compensation,  and  such  state- 
ment would  require  much  labor,  while 
the  books  and  affairs  of  the  corpora- 
tion are  <^>en  to  in^>ection  at  any  time. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Kins 
County  (Smith,  J.)  in  favor  of  plaintiffs  in  an  action  brought  for  the 
appointment  of  a  receiver  and  for  the  dissolution  of  the  defendant  cor^ 
poration.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  H.  Beatty  and  James  B.    Fougeray  v.  Cord,  50  N.  J.  Eq.  185,  24 


Murphy,  for  appellants : 

The  court  erred  in  appointing  a  re- 
ceiver. 

Bergman  Clay  Mfg.  Co.  v.  Bergman, 
73  Wash.  144, 131  Pac  486. 

There  is  no  legal  obligation  on  the 
part  of  the  trustees  to  endeavor  to  per- 
fect an  exchange  of  stock  or  a  sale  of 
stock  between  stockholders  of  the  com- 
pany, and  even  if  all  the  stockholders 
other  than  plaintiffs  were  trustees,  yet 
they  were  under  no  legal  obligation  to 
either  buy  or  sell. 

Gurtiss  V.  Dean  &  Curtiss,  85  Wash. 
436,  148  Fac.  681. 

Messrs.  George  R  Cole  and  Jolm 
Wesley  l>Dlby,  for  respondents : 

The  court  is  authorized  to  appoint  a 
receiver  when,  in  its  discretion,  it  may 
be  necessary  to  secure  ample  justice  to 
the  parties. 

Boothe  V.  Summit  Coal  Min.  Co.  65 
Wash.  167,  104  Pac.  207,  19  Ann.  Cas. 
1256;  Cook,  Corp.  6th  ed.  §  746;  Brent 
V.  B.  E.  Brister  Sawmill  Co.  103  Miss. 
876,  43  UR.A.CN.S.)  720,  60  So.  1018, 
Ann.  Cas.  1915B,  576;  Ponca  Mill  Co.  v. 
Mikesell,  55  Neb.  98,  76  N.  W.  46; 


Atl.  499;  Exchange  Bank  v.  Bailey,  29 
Okla.  246,  39  L.R.A.f N.S.I  1032,  116 
Pac.  812;  Miner  v.  Belle  Isle  Ice  Co. 
93  Mich.  97,  17  hJR-A,  412,  63  N.  W. 
218. 

Mount,  J.,  delivered  the  opinion  of 
the  court : 

This  action  was  brought  by  a 
minority  of  the  stockholders  of  the 
Standard  Investment  Company,  a 
corporation,  for  the  appointment  of 
a  receiver,  for  an  accounting  by  the 
trustees,  and  to  wind  up  the  affairs 
of  the  corporation  and  distribute  the 
property  among  the  stockholders. 

Generally  and  briefly  stated,  the 
complaint  charged  that  the  board 
of  trustees  was  dominated  by  James 
Campbell,  the  president  of  the  cor- 
poration; that  Lee  Oien,  the  man- 
ager of  the  business  of  the  corpora- 
tion, was  inefficient,  extravagant, 
and  incompetent ;  that  the  property 
was  not  properly  managed,  and  was 
permitted  to  deteriorate;  that  the 
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( —  Woth.  — > 

nanaiEer  had  not  accounted  for  all 
the  proceeds  of  sales,  had  made  un- 
reasonably poor  sales  of  property, 
and  had  refused  to  give  the  minori- 
t7  stockholders  a  statement  of  the 
^airs  of  the  corporation,  and  al- 
leged that,  unless  a  receiver  was  ap- 
pointed, the  property  would  be  wast- 
ed and  irreparable  injury  done  to 
the  plaintiffs.  The  answer  denied 
generally  all  the  allegations  of  the 
complaint.  The  case  was  tried  to 
the  court  without  a  jury,  and  re- 
sulted in  a  judgment  appointing  a 
receiver  to  take  charge  of  the  prop- 
erty of  the  corporation  and  to  sell 
Ihe  same  and  divide  the  proceeds 
among  the  stockholders  according  to 
their  respective  interests.  The  de- 
fendants have  appealed  from  that 
jadgment. 

The  appellants  make  three  conten- 
tentions  in  this  court:  First,  that 
the  court  erred  in  appointing  a  re- 
ceiver, because  all  the  stockholders 
were  not  made  parties  to  the  action ; 
second,  that  the  court  arbitrarily  re- 
fused to  receive  certain  evidence  of- 
fered by  the  appellants ;  and,  third, 
that  there  was  no  cause  for  the  ap- 
pointment of  a  receiver.  There  is 
merit  in  all  three  of  these  conten- 
tions, but,  in  view  of  our  conclusion 
that  there  was  no  real  cause  for  the 
appointment  of  a  receiver,  the  first 
two  points  will  not  be  considered. 

It  appears  tiiat,  several  years 
prior  to  the  time  of  the  institution 
of  this  suit,  the  Standard  Invest- 
ment Company  was  organized  as  a 
corporation,  yhth  a  capital  stock  of 
$10,000,  divided  into  1,000  shares 
of  $10  each.  The  principal  property 
owned  by  the  corporation  is  a  dairy 
farm  located  near  Thomas,  in  King 
county.  This  farm  consists  of  about 
500  acres  of  land.  It  is  stocked  with 
a  herd  of  dairy  cattle  and  other  farm 
stock,  tools  and  equipment.  At  the 
time  of  the  trial  the  farm  was  worth 
more  than  $200,000.  It  was  subject 
to  a  mortgage  indebtedness  of  $50,- 
000  and  some  other  minor  indebted- 
ness. At  the  trial  of  the  case  the 
principal  points  contended  for  by 
the  respondents  to  show  that  a  re- 
ceiver should  be  apponted  were 


sax  POO.  898.} 

that  Lee  Oien,  the  business  man- 
ager of  the  corporation,  in  charge  of 
the  dairy  farm,  was  incompetent; 
that  he  had  failed  to  keep  a  proper 
system  of  accounts,  sold  property  of 
the  farm  without  accounting  there- 
for, mismanaged  the  farm  by  letting 
it  grow  to  weeds,  and  neglected  to 
keep  up  the  fences  and  make  proper 
drainage ;  that  the  trustees  had  re- 
fused to  furnish  a  monthly  state- 
ment to  each  of  the  stockholders; 
had  refused  to  discharge  the  man- 
ager when  requested  to  do  so;  and 
that  by  reason  of  extravagant  man- 
agement the  trustees  had  declared 
no  dividends. 

At  the  conclusion  of  the  trial  the 
court  made  no  findings  of  fact,  but 
filed  a  written  opinion,  in  which  he 
found  that  the  manager  in  charge 
of  the  farm,  on  account  of  his  youth, 
was  not  qualified  to  manage  the 
farm,  and  that  he  had  not  kept 
proper  accounts,  that  the  minority 
stockholders  had  not  been  treated 
fairly,  and  that  a  division  of  the 
farm  and  the  property  belonging 
thereto  was  necessary  to  secure  am- 
ple justice  to  all  the  parties,  and 
apparently  for  that  reason  appoint- 
ed a  receiver.  The  evidence  is  very 
voluminous.  The  abstract  of  the 
record  alone  comprises  more  than 
400  pages.  The  writer  of  this  opin- 
ion has  carefully  examined  the  ab- 
stract of  the  evidence,  and  the  court 
is  satisfied  therefrom  that  whatever 
evidence  the  respondents  offered  in 
support  of  their  general  allegations 
was  entirely  overcome  by  the  testi- 
mony on  behalf  of  the  appellants. 
The  manager  of  the  farm  selected 
■  by  the  majority  stockholders  was  a 
young  man  twenty  „ 
years  of  age.  That  farm— riarbt  ot 
fact  seemed  to  con-  Siclffider.. 
trol  the  lower  court. 
The  evidence  shows  conclusively 
that,  while  Mr.  Lee  Oien,  tiie  man- 
ager, was  a  young  man,  he  had  lived 
on  this  particular  farm  from  his 
early  life,  when  his  father  was  man- 
ager thereof,  and  that  he  was  thor- 
oughly qualified  to  take  care  of  the 
farm,  and  had  conducted  it  in  a 
businesslike  manner.  The  evidence 
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is  conclusive  that,  under  his  man- 
agement, the  profits  of  the  farm  for 
the  year  prior  to  the  trial  amounted 
to  $19,000,  or  $9,000  more  than  for 
any  previous  year.  The  evidence 
also  conclusively  shows  that  his  sys- 
tem of  accounts  was  amply  suf- 
ficient; that  the  farm  was  kept  up, 
on  an  average,  as  good  as  or  better 
than  the  majority  of  the  farms  in 
that  neighborhood.  The  effort  to 
show  that  he  had  not  been  honest  in 
his  accounts  was  entirely  overcome. 
There  was  an  endeavor  on  the  part 
of  the  respondents  to  show  that  the 
milk  and  the  cows  were  kept  in  a 
filthy  condition,  but  that  evidence 
was  entirely  overcome  by  the  evi- 
dence on  the  part  of  the  defense. 
We  find  no  justification  in  the  rec- 
ord for  any  finding  that  the  manage- 
ment of  the  farm  by  Lee  Oien  was 
detrimental  to  any  of  the  stockhold- 
ers. It  is  true  upon  several  occa- 
sions he  had  furnished  milk  and 
some  vegetables  of  no  special  im- 
portance to  one  or  two  of  the  stock- 
holders. One  of  these  stockholders 
was  the  secretary  and  treasurer  of 
the  corporation,  who  had  served  for 
years  without  pay;  and  when  he  had 
driven  from  Seattle  down  to  the 
farm  he  had,  upon  several  occasions, 
obtained  some  of  the  produce  of  the 
farm  which  was  not  accounted  for. 
But  this  clearly  could  not  be  re- 
garded as  mismanagement  or  in- 
competency on  the  part  of  the  man- 
ager. It  was  contended  by  the  re- 
spondents that  the  trustees  were 
dominated  by  the  president  of  the 
corporation.  If  this  is  so,  there  was 
no  evidence  of  a  wrongful  domina- 
tion. He  and  the  other  trustees 
were  elected  by  a  vote  of  a  majority 
of  the  stock,  and  were  thereby  au- 
thorized to  control  the  affairs  of  the 
corporation  according  to  their  best 
judgment;  and  when  they  do  this 
they  do  their  full 

?r»bt**of"**"~  <^"*y'  notwithstand- 
mtaoritr  atocic-  ing  the  fact  that  the 
iSaiMi!*  minority  stockhold- 
ers do  not  agree  to 
their  policy.  There  was  no  evidence 
of  fraud  or  unfair  treatment  of  the 
minority  stockholders.    Much  evi- 


dence was  introduced  upon  the  trial 
to  the  effect  that  the  fences  were 
not  properly  kept  up,  and  that  a 
drainage  system  should  be  installed ; 
but  we  thuik,  when  the  appellants' 
testimony  was  considered,  it  is  plain 
that  no  criticism  should  be  made 
against  the  trustees  or  the  manager 
on  account  of  the  fences.  It  was 
shown  that  a  drainage  system  upon 
this  farm  would  be  expensive.  Some 
of  the  witnesses  testified  that  it 
would  cost  about  $30  per  acre,  and 
the  evidence  on  the  part  of  the  ap- 
pellants shows  that  an  effort  had 
been  made  to  establish  a  drainage 
district  in  that  section  of  ^e  coun- 
try so  as  to  include  other  farms  be- 
side this,  and,  this  being  so,  it  was 
a  question  of  policy  witii  the  trus- 
tees whether  they  should  put  in  an 
independent  expensive  drainage 
system  or  not.  The  evidence  shows 
that  it  was  the  desire  of  the  govern- 
ing trustees,  who  were  all  stock- 
holders, that  the  debt  should  be  paid 
rather  than  that  dividends  be  de- 
clared or  extensive  improvements 
made  upon  the  farm.  This  was  a 
question  of  ppHcy  _rt,i.t  to  ««- 

which    was    Wlthm  trol  aiscretloa 

the  discretion  of  the 
governing  trustees,  and  we  are  satis- 
fied no  serious  criticism  could  be  of- 
fered because  an  expensive  drain- 
age system  was  not  installed.  There 
was  some  evidence  on  the  part  of 
the  respondents  to  the  effect  ^at  the 
ditches  and  drains  on  the  place  were 
allowed  to  become  stopped  up  and 
clogged.  The  evidence  on  the  part 
of  the  appellants  shows  that  these 
ditches  and  drains  were  cared  for 
each  year  properly ;  and  we  are  sat- 
isfied that  no  criticism  should  be 
made  by  the  minority  stockholders 
upon  this  account. 

The  respondents  argue  that  imder 
§  741,  Rem.  Code,  relating  to  the 
appointment  of  receivers,  ttie  court 
is  authorized  to  appoint  a  receiver 
"when,  in  the  discretion  of  the  court, 
it  may  be  necessary  to  secure  ample 
justice  to  the  parties.  .  .  This 
section  gives  to  the  court  wide  dis- 
cretion in  matters  of  that  kind,  but 
it  was  clearly  never  intended  that. 
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where  a  corporation  is  a  solvent,  go- 
ing concern,  a  mi- 
nority of  the  stock- 
holders may  have 
the  corporation  dis- 
solved and  its  affairs  wound  up  sim- 
ply because  they  are  not  satisfied 
wifJi  the  way  the  majority  are  con- 
dacting  the  corporation,  especially 
when  the  majority  are  acting  in 
good  faith  and  exercising  their  best 
judgment.  No  contention  is  made 
in  this  case  that  the  corporation  is 
insolvent.  It  is  plain  from  the  evi- 
dence that,  wh^  the  corporation 
was  formed,  the  value  of  the  prop- 
erty was  $10,000,  the  par  value  of 
the  stock.  It  is  now  worth  at  least, 
according  to  the  testimony,  $200,- 
000,  encumbered  by  a  mortgage  of 
$50,000.  So,  it  is  apparent  that  the 
stock  which  a  few  years  ago  was 
worth  but  $10  a  share  is  now, — if 
the  figures  given  upon  the  trial  are 
correct, — worth  $100  or  $150  a 
share.  The  net  profits  of  the  cor- 
poration for  the  last  year  were  more 
than  $19,000;  so  that  there  can  be 
no  reasonable  claim  that  the  corpo- 
ration is  insolvent,  or  liable  to  be- 
come so.  We  said  in  Secord  v. 
Wheeler  Gold  Min.  Co.  53  Wash. 
620,  at  page  625,  102  Pac.  656,  17 
Ann.  Cas.  914:  "The  policy  of  the 
corporation,  if  honestly  conducted, 
must  be  controlled  by  the  majority 
of  the  stockholders.  Mistakes,  in- 
advertence, or  bad  policy,  if  honest- 
ly pursued,  will  not  warrant  the  ap- 
pointment of  a  receiver." 

That  must  rule  this  case.  The  re- 
spondents rely  upon  the  case  of 
Boothe  V.  Summit  Coal  Min.  Co.  65 
Wash.  167,  104  Pac.  207,  19  Ann. 
Cas.  1255.  That  was  a  case  where 
the  stock  in  a  corporation  was  held 
equally  by  two  persons  who  could 
neither  agree  nor  elect  officers.  One 
set  of  officers,  by  reason  of  a  failure 
of  election,  claimed  to  hold  over. 
These  officers  were  not  honestly  con- 
ducting the  corporation,  because  of 
extravagant  management  and  in- 
creased salaries  paid  to  one  of  the 


most  diligent  research  we  have  been 
unable  to  find  any  case  similar  to' 
this.  It  is  sui  generis." 

Upon  the  facts  in  that  case  we 
concluded  that  it  was  within  the 
discretion  of  the  court  whether  a 
receiver  should  be  appointed,  and 
that  a  receiver  was  necessary  to  se- 
cure ample  justice  to  the  parties; 
but  that  case  is  far  different  from 
this.  In  this  case  two  thirds  of  ^e 
stockholders  are  satisfied  with  ttie 
management  of  the  farm.  So  far 
as  the  record  shows,  they  are  con- 
ducting the  farm  at  a  profit.  They 
are  exercising  their  honest  judg- 
ment in  the  management  of  the  si- 
fairs  of  the  corporation;  and  it  is 
apparent,  therefore,  that  no  receiv- 
er should  be  appointed.  The  re- 
spondents insisted  in  the  trial  below 
that  a  monthly  statement  should  be 
furnished  to  each  of  the  stockhold- 
ers, and  that  this  had  been  refused 
by  the  trustees.  It 
was  shown  that  this  mo«*kiy 
monthly  statement 
would  entail  upon  the  manager  of 
the  farm  and  upon  the  secretary  of 
the  corporation  much  labor,  that  the 
secretary  of  the  corporation  was  act- 
ing, as  were  the  other  trustees  ex- 
cept the  manager,  without  salary, 
and  that  they  had  devoted  their  time 
to  the  affairs  of  the  company  wii^- 
out  remuneration.  The  evidence  on 
tite  part  of  the  appellants  showed 
also  that  the  books  of  the  corpora- 
tion were  open  at  all  times  to  the 
minority  stockholders;  that  they 
were  at  liberty,  not  only  to  inquire 
of  the  secretary  and  treasurer  what 
the  books  showed,  but  they  were  at 
liberty  to  inquire  of  the  manager  at 
any  time  the  condition  of  the  ac- 
counts or  the  business  of  the  farm ; 
that  for  the  year  prior  to  the  trial 
the  manager  of  the  farm  had  kept  a 
diary  of  everything  upon  the  farm; 
that  the  pay  rolls  and  everything  of 
that  nature  were  open  to  inspection 
of  the  minority  stockholders. 

From  every  angle  of  the  case  we 


stockholders.  In  that  case  we  said,  *  are  satisfied  that  the  trial  court  was 
at  page  177  of  55  Wash. :  "After  a    not  authorized  under  the  facts  to  ap- 
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point  a  receiver  or  to  wind  up  the^  therefore  reversed^  and  the  cause 
affairB  of  this  solvent,  going  com-  ;  ordered  dismissed. 

pany.  f    Holcomb,  Ch.  J.,  and  FnUerton 

The  judgment  appealed  from  is   and  Parker,  JJ.,  concur. 

ANiwyrAnoN. 


Appointment  of  recarer  for  solvent  corporation  at  hwtance  of  mincMity  ttock- 
faolden  under  statute  permitting  appointment  of  recover  iriwn  the  comt 
deam  it  necewary  to  seciffe  amplo  jurtSce  to  the  partial. 


It  will  be  seen  that  it  is  held  in  the 

reported  case  (Beeleb  v.  Standabd. 
Invest.  Co.  ante,  863).  under  a  stat-^ 
ute  permitting  appointment  of  a  re-| 
ceiver  when  the  court  deems  it  neces- 
sary to  secure  ample  justice  to  the 
parties,  that  the  court  will  not  appoint 
a  receiver  of  a  corporation  on  the  com-i 
plaint  of  minority  stockholders  simply, 
on  account  of  dissensions  in  manage- 
ment. I 

In  Bergman  Clay  Mfg.  Co.  v.  Berg- 
man (1913)  73  Wash.  144,  131  Pac. 
485,  the  court  reversed  an  order  ap- 
pointing a  receiver,  on  the  ground  that 
no  controlling  equity  was  shown.  i 

But  in  Boothe  v.  Summit  Coal  Min. 
Co.  (1909)  66  Wash.  167, 104  Pac.  207, 
19  Ann.  Gas.  1255,  a  temporary  re- 
ceiver was  appointed,  where  the  stock 
was  controlled  by  two  parties  and  one 
party  was  in  control  of  the  manage- 
ment and  could  not  be  ousted  at  the 
stockholders'  meeting  on  account  of 
the  even  votes  on  both  sides,  although 
the  business  of  the  company  apparent- 
ly continued  to  be  carried  on.  The 
court  said,  after  quoting  the  statute: 
"Courts  of  chancery  are  organized  for 
the  purpose  of  doing  justice  and  af- 
fording equitable  relief  whenever,  in 
good  conscience,  it  should  be  award- 
ed. Would  a  court  of  equity,  in  the 
furtherance  of  justice  and  in  the  ex- 
ercise of  its  sound  discretion,  be  jus- 
tified in  directing  the  appointment  of 
a  receiver  over  the  respondent  cor- 
poration, or  should  the  appellant  be 
turned  out  of  court  without  other  re- 
lief than  a  temporary  accounting,  with 
the  certainty  that,  while  present  con- 
ditions continue,  he  will  be  compelled 
to  return  and  incur  the  expense  of 
repeatedly  seeking  the  aid  of  the  chan- 
^Uor  to  secure  further  accountings 


and  protection  of  his  rights  as  a  stock- 
holder?" 

Under  a  statute  providing  that  a 
receiver  might  be  appointed  when,  in 
the  discretion  of  the  court  or  the  judge 
thereof  in  vacation,  it  might  be  neces- 
sary to  secure  ample  justice  to  tiie 
parties,  it  was  held  that  a  receiver  was 
properly  appointed  where  the  stock- 
holders and  directors  of  a  corporation 
were  three:  A,  whose  administrator 
brought  the  action,  owning  249 
shares;  B,  owning  250  shares;  and  C, 
owning  one  share ;  and  after  the  death 
of  A,  who  had  been  president  of  the 
company,  the  parties  were  unable  to 
agree  upon  the  election  of  another 
director  or  officer,  and  it  was  alleged 
that  B  was  managing  the  corporation, 
that  its  property  was  in  danger  of 
becoming  dissipated,  and  that  it  was 
in  danger  of  becoming  insolvent. 
Sheridan  Brick  Works  v.  Marion  Trust 
C:o.  (1901)  157  Ind.  292,  87  Am.  St. 
Kep.  207,  61  N.  E.  666.  The  court, 
after  quoting  the  statute  in  question, 
said:  "In  Mead  v.  Burk  (1901)  166 
Ind.  677,  60  N.  E.  888,  in  considering 
the  force  and  effect  of  this  last  clause 
of  the  above  section,  we  said:  'Under 
its  authority  a  receiver  may  be  ap- 
pointed in  any  case  in  which,  accord- 
ing to  the  established  rules  of  equity, 
the  appointment  may  be  necessary  'to 
secure  ample  justice  to  the  parties/ 
without  regard  to  the  form  or  char- 
acter of  the  principal  action." 

In  Wayne  Pike  Co.  v.  Hammons 
(1891)  129  Ind.  368,  27  N.  E.  487,  the 
court  appointed  a  receiver  for  a  turn- 
pike road  on  the  complaint  of  a  minor- 
ity stockholder,  alleging  neglect  to  re- 
pair, fraud,  and  conspiracy;  and  said, 
after  referring  to  the  above  statute: 
"Indeed,  it  was  a  case  eminently  prop- 
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a  for  the  exercise  of  such  power. 
Those  who  owned  the  majority  of  the 
stock  in  the  corporation,  and  were 
ible  by  reason  of  that  fact  to  control 
tbe  road,  seem  to  have  been  derelict  is 
the  matter  of  repairs,  thus  endanger- 
mg  the  rights  of  the  other  interested 
parties,  and  rendering  the  property 
DODproductive.  Under  these  circum- 
i^tances  it  was  the  duty  of  the  court, 
when  asked  to  do  so,  to  take  such  steps 
zs  would  secure  to  the  minority  stock- 
holders their  rights  in  the  property, 
ud  we  know  of  no  means  by  which 
this  could  be  accomplished  except  by 
tbe  appointment  of  a  receiver." 

It  may  be  noted  that  in  Wallace  v. 
Pieree-Wallace  Pub.  Co,  (1897)  lOJ 
lova,  313,  38  L.R.A.  122,  63  Am.  St. 
Rep.  389,  70  N.  W.  216,  there  was  a 
statute  providing:  *'0n  the  petition 
of  either  party  to  a  civil  action  or 
proceedinjr*  wherein  he  shows  he  has 
a  probable  right  to  or  interest  in  any 
property  which  is  the  subject  of  the 
controversy,  and  that  such  property  or 
its  rents  or  profits  are  in  danger  of  be- 
ing lost  or  materially  injured  or  im- 
paired, .  .  .  the  court,  ...  if 
aatisfied  that  the  interesto  of  one  or 
botii  parties  will  be  thereby  promoted 
and  the  substantial  rights  of  neither 
unduly  infringed,  may  appoint  a  re- 
ceiver to  take  charge  of  and  control 
SQch  property  under  its  direction  dur- 
ing the  pendency  of  the  action  and 
may  order  and  coerce  the  delivery  of  it 
to  him."  It  was  held  that  a  receiver 
of  that  part  of  the  proper^  of  a  cor- 
poration which  ctmsists  of  shares  of 
stock  in  another  corporation  cannot 
be  appointed  on^account  of  a  disagree- 
ment respecting  the  management  and 
control  of  the  latter  corporation,  be- 
tween two  persons  who  are  the  officers 
of  tbe  former  corporation,  and  own 
all  its  stock  in  equal  shares.  The 
court  stated  that  the  only  claim  which 
5  A.LJt^24. 


had  any  merit  was  that  there  were 
dissensions  among  the  stockholders 
and  directors  which  rendered  it  im- 
possible for  the  corporation  to  carry 
on  its  business;  that  the  relief  asked 
in  the  case  was  the  dissolution  of  the 
corporation,  or  that  its  management 
should  be  taken  out  of  the  hands  of 
the  officers  who  had  been  conducting 
its  business,  and  placed  in  the  hands 
of  an  officer  of  the  court  for  some 
indefinite  period;  that  a  court  of  eq- 
uity had  no  power  to  make  the  two 
owners  agree;  that  it  was  not  likely 
that  the  appointment  of  a  receiver 
would  bring  about  a  reconciliation; 
that  it  might  be  unfortunate  that  the 
only  relief  was  that  one  of  the  parties 
should  sell  his  stock,  but  that  the 
court  could  not  help  that  situation. 

But  it  was  held  under  this  statute 
that  a  receiver  of  a  bank  was  prop- 
erly appointed,  on  the  petition  of  a 
stockholder  showing,  in  substance, 
that  said  bank  was  heavily  indebted 
and  so  involved  that  it  was  impossible 
for  it  to  meet  the  claims  due  and  to 
become  due  upon  it;  that  its  assets 
were  scattered,  and  of  a  kind  that  it 
was  impossible  to  realize  on  at  once 
without  great  sacrifice;  that  the  bank 
was  running  its  business  at  a  large 
daily  expense,  and  constantly  losing 
money;  that  it  had  not  exceeding  $200 
in  cash,  which  was  not  sufficient  to 
meet  its  daily  checks,  and  that  its  busi- 
ness was  decreasing;  that  its  cred- 
itors were  pressing  pajrment,  which  it 
would  be  impossible  for  the  bank  to 
make,  and  that  there  was  danger  that 
some  creditor  would  commence  suit, 
by  attachment  or  otherwise,  and  in- 
volve the  bank  in  disastrous  and  costly 
litigation,  and  compel  the  assets  to  be 
sacrificed  by  creating  a  run.  Dicker- 
son  v.  Cass  County  Bank  (1895)  95 
Iowa,  392,  64  N.  W.  395.       B.  B.  B. 
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ISABELLE  FEDER  et  al.,  Plffs.  in  Err^ 

V. 

UNITED  STATES  OF  AMERICA. 

VnlUd  5tafea  OlreuU  Court  of  Arpeaimt  Second  Oirouit — Apra 

(257  Fed.  694.) 

Conspiracy  —  effect  of  death  of  one  conspirator. 

1.  One  of  two  conspirators  may  be  convicted  after  the  death  of  his  co- 
conspirator. 

[See  note  on  this  question  beginning  on  page  378.] 


Evidence  —  admissions  of  conspirator 
—  past  transactions. 

2.  Admisaions  by  way  of  narrative 
of  past  facts  by  one  conspirator  after 
the  conspiracy  has  come  to  an  end  are 
not  admissible  in  evidence  against  the 
others. 

[See  1  R.  C.  L.  520.] 
—  competency  against  witness. 

3.  Whatever  testimony  is  extracted 
from  a  conspirator  offered  as  a  witness 
upon  prosecution  for  conspiracy  is 
competent,  relevant,  and  material 
against  him. 


Conspiracy  —  conviction   after  ac- 
quittal of  one. 

4.  One  conspirator  may  be  convicted 
of  the  offense  after  acquittal  of  the 
other,  provided  the  acquittal  does  not 
remove  the  basis  of  the  charge. 

[See  5  R.  C.  L.  1078.] 
New  trial  —  to  one  conspirator  —  ef- 
fect on  others. 

5.  The  granting  of  a  new  trial  to 
one  of  two  conspirators  requires  like 
action  for  the  otiier  if  the  conspiracy* 
if  any  exists,  was  confined  to  those  two. 


Ekeoe  to  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York  to  review  a  judgment  convicting  defendants  of  conspir- 
ing to  defraud  the  United  States.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Argued  before  Ward,  Hough,  and 
Manton,  Circuit  Judges. 

Messrs.  Max  D.  Stener  and  Theo- 
dore Megaarden  for  plaintiff  in  error 
Feder. 

Messrs.  Robert  H.  Elder  and  Otho 
S.  Bowling  for  plaintiff  in  error 
Polsky. 

Messrs.  Melvin  J.  France,  James  D. 
Bell,  and  Charles  J.  Buchner  for  the 

United  States. 

Hough,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

Although  plaintiffs  in  error  were 
brought  to  trial  under  two  indict- 
ments, they  were  convicted  and 
sentenced  under  one  only. 

They  were  in  common  form  ac- 
cused of  conspiring  to  defraud  the 
United  States  by  procuring,  or  en- 
deavoring to  procure,  the  accept- 
ance by  the  War  Department  of, 
and  payment  by  the  United  States 
for,  a  large  number  of  "barrack 
bags*'  which  were  improperly  made. 


defective,  and  "useless  to  the  Unit- 
ed States  for  the  purpose  for  which 
they  were  manufactured."  The 
overt  act  relied  upon  and  pleaded 
consisted  in  giving  to  certain  rep- 
resentatives of  the  War  Depart- 
ment of  the  United  States  money 
for  the  purpose  of  corrupting  them 
and  so  procuring  the  acceptance  of 
the  aforesaid  defective  articles  of 
manufacture.  Criminal  Code  (Act 
March  4,  1909,  Chap.  321),  §§  37. 
39,  35  Stat,  at  L.  1096,  chap.  321 
(Comp.  Stat.  §§  10,201.  10,203.  7 
Fed.  Stat.  Anno.  2d  ed.  pp.  534, 
602) .  The  defendants  were  convict- 
ed and  took  out  several  writs  of 
error. 

The  record  shows  that  ample  evi- 
dence was  offered  by  the  prosecu- 
tion tending  to  show  that  defendant 
Feder  formed  and  endeavored  to 
carry  out  the  plan  of  corruptly  in- 
fluencing those  representatives  of 
the  United  States  whose  business  it 
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to  procure  their  acceptance,  al- 
though they  did  not  comply  with 
the  specifications  under  which  they 
vere  manufactured.  But  as  the  in- 
dictment was  for  conspiracy  the 
crucial  question  was  whether  the 
two  defendants  had  corruptly 
agreed  to  endeavor  to  bring  about 
this  result,  no  matter  what  may 
have  been  the  purposes  of  the  de- 
fendant Feder. 

The  indictment  charges  these  two 
defendants  only;  it  contains  no  al- 
legation that  they  were  but  part  of 
8  larger  body  of  conspirators,  nor 
the  usual  averment  tiiat  they  con-, 
spired  and  agreed  not  only  with 
themselves,  but  with  "other  per- 
sons to  the  grand  jury  unknown." 
Neither  is  there  any  evidence  that 
any  person  or  peraons  were  en- 
gaged or  concerned  in  or  about  said 
amspiracy  except  Feder  and 
Polsky. 

In  order  to  sustain  this  accusa- 
tion the  prosecutor  demanded  of  de- 
fendant Feder  (who  took  the  wit- 
ness stand)  whether  or  not  she  had 
made  certain  admissions  or  volun- 
teered certain  statements  to  a  rep- 
resentative of  the  United  States, 
which  admissions  or  declarations,  if 
made,  strongly  tended  to  prove  the 
existence  of  the  conspiracy.  De- 
fendant Feder  denied  having  made 
flome  of  the  suggested  and  material 
statements,  admissions,  or  declara- 
tions, whereupon  the  prosecution 
produced  a  stenographic  transcript 
of  the  conversations  at  which  the 
statements  in  question  had  been 
made,  and  the  same  was  admitted 
in  evidence  against  both  defend- 
ants. 

The  person  to  whom  these  state- 
ments or  admissions  had  been  made 
was  a  representative  of  the  Depart- 
ment of  Justice,  and  it  is  beyond  all 
question  from  the  record  that  at  the 
time  Feder  was  produced  before 
said  representative  the  conspiracy 
(assuming  that  it  existed)  had  end- 
ed, and  ended  in  failure.  There- 
upon counsel  for  Polsky  (who  did 
not  testify)  requested  the  court  to 


that  "none  of 
these  statements  .  .  .  made  by 
the  defendant  Feder  ...  is  any 
evidence  against  the  defendant 
Polsky,  and  they  must  not  consider 
such  statements  or  any  part  of  them 
as  being  evidence  against  Polsky." 

This  request  the  court  denied. 
At  the  dose  of  the  evidence  and  aft- 
er the  court's  colloquial  charge, 
counsel  for  Polsky  again  requested 
the  court  to  charge  the  jury  that 
"in  determining  the  question  of 
Polsky 's  guilt  the  jury  cannot  con- 
sider as  evidence  against  him  any 
statement  or  statements  which  tend- 
ed to  implicate  him  and  were  made 
by  the  defendant  Feder  as  set  forth 
in  the  stenographic  record." 

And  this  request  the  court  re- 
fused. 

It  is  true  that  the  established 
rule  of  Logan  v.  United  States,  144 
U.  S.  309,  36  L.  ed.  445.  12  Sup.  Gt. 
Rep.  617  (recently  reiterated  by 
this  court  in  Erber  v.  United  States, 
148  C.  C.  A.  123. 234  Fed.  228), was 
not  specifically  brought  to  the  at- 
tention of  the  trial  judge  when  these 
requests  were  proffered.  But  that 
rule,  to  the  effect  that  only  those 
acts  and  dedarations  of  a  co-con- 
spirator are  admissible  against  his 
fellows  "which  are  done  and  made 
while  the  conspiracy  is  pending  and 
in  furtherance  of  its  object."  was 
plainly  violated  in  a  way  as  plainly 
prejudicial  to  Polsky.  This  con- 
spiracy had  come  to  an  end,  and 
when  that  occurred,  "whether  by 
success  or  by  fail- 
ure, the  admissions  Sffii^ior.  ot 
of  one  conspirator  c*ii«pir*to»— 
by  way  of  narra-  f»n.action«. 
tive  of  past  facts 
are  not  admissible  in  evidence 
against  the  others." 

Since  defendant  Feder  was  prof- 
fered as  a  witness,  whatever  was 
extracted  from  her  on  the  witness 
stand  was  compe- 
tent, relevant,  and  i^SSr^^S.... 
material  against 
her;  but  the  refusal  to  charge  that 
the  said  statements  made  out  of 
court  were  not  competent  as  against 
Polsky  was  prejudicial  error. 
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The  question  remaining  is :  What 
disposition  must  be  made  of  these 
writs  under  the  circumstances 
shown?  If  defendant  Feder  had 
been  tried  alone,  the  record  would 
have  exhibited  no  error.  Although 
the  union  of  minds  of  at  least  two 
persons  is  a  prerequisite  to  the 

commission  of  the 
ofd^tt  crime  of  conspir- 
2S»'.;ir..or.        acy,  yet  one  may 

be  convicted  after 
the  other  accused  is  dead  before  con- 
viction. Per  Kent,  J.,  People  v. 
Olcott,  2  Johns.  Cas.  at  310,  1  Am. 
Dec.  168.  Yet  not  only  if  one  of 
two  conspirators  be  acquitted  must 
the  other  also  be  acquitted,  but, 
even  if  the  prosecutor  enter  a  nolle 
prosequi  as  to  one,  the  other  must 
be  acquitted.  State  v.  Jackson,  7  S. 
C.  283,  24  Am.  Rep.  476,  3  Am, 
Crim.  Rep.  50;  Com,  v.  Edwards, 
185  Pa.  474,  19  Atl.  1064.  And 
even  where  evidence  tended  to  show 
that  three  defendants  had  con- 
spired, and  the  jury  declared  that 
A.  had  conspired  with  one  of  the 
other  two,  but  they  could  not  tell 
which  one,  it  was  held  by  Lord 
Campbell,  Ch.  J.:  I  think  under 
these  circumstances  the  verdict 
against  A  cannot  be  supported.  It 
is  conceded  that,  if  there  be  an  in- 
dictment against  two  persons  for  a 
conspiracy,  the  acquittal  of  one 
must  invalidate  the  conviction  of 
the  other.  I  cannot  draw  a  distinc- 
tion between  the  cases  of  two  or 
three  persons,  if  one  only  is  found 
guilty.  If  three  are  indicted  and 
two  found  not  guilty  the  third  must 
sdso  be  acquitted.  Reg.  v.  Thomp- 
son, 16  Q.  B.  832, 117  Eng.  Reprint, 
1100. 

The  rule  as  to  convictions  in  con- 
spiracy may  be  summed  up  by  say- 
ing that,  provided  the  acquittal  or 
death  of  co-conspirators  does  not 
-eoaTiction  rcmove  the  basis  of 
nfter  aeqnittei  the  charge,  one  de- 
fendant  may  be 
convicted  of  the  offense.  Cf.  People 
V.  Mather,  4  Wend.  229,  21  Am. 
Dec.  122;  People  v.  Richards,  67 
Cal.  412,  56  Am.  Rep.  716,  6  Am. 


Crim.  Rep.  112,  7  Pac.  828,  and 
cases  supra. 

In  the  cause  at  bar  Polsky  is 
plainly  entitled  to  a  new  trial,  but 
unless  he  is  guilty  there  can  be  no 
conspiracy.  The  basis  of  the  charge 
is  swept  away  if  in  point  of  fact 
there  was  no  union  of  minds  be- 
tween Polsky  and  Feder,  no  matter 
what  Feder's  intent,  purpose,  or  ef- 
fort may  have  been.  While  even  in 
conspiracy  a  new  trial  has  been 
granted  to  one  of  numerous  defend- 
ants without  disturbing  the  verdict 
against  others  (Rex  v.  Mawbey,  6  T. 
R.  619,  101  Eng.  Reprint,  736,  S 
Revised  Rep.  282),  rule  waft 
formerly  general  that,  if  a  new  trial 
be  given  to  one  after  a  conviction 
for  conspiracy,  it  is  given  to  all  who 
were  found  guilty.  In  Reg.  v. 
Gompertz,  9  Q.  B.  824,  115  Eng. 
Reprint,  149,  Denman,  Ch.  J.,  said : 
"We  cannot  grant  a  new  trial  to  one 
conspirator  without  granting  it  to 
all  who  are  convicted ;  as  we  cannot 
separate  the  defendants,  there  must 
be  a  new  trial  as  to  all." 

This  remark  must  be  taken  with 
the  limitation  above  indicated,  and 
indeed  commented  upon  by  Lord 
Denman's  colleagues  by  r^errin^ 
to  Rex  V.  Mawbe^,  supra.  The  rule 
is  founded  upon  much  reason,  as 
was  remarked  in  Com.  v.  McGowan,. 
2  Pars.  Sel.  Eq.  Cas.  341,  a  case 
which  followed  the  Gompertz  deci- 
sion, soon  after  the  latter  was  ren- 
dered. It  has  been  accepted  by- 
writers  of  authority.  Vide  Whart. 
Crim.  Law,  10th  ed.  §  1395;  Bishop, 
New  Crim.  Proc.  4th  ed.  §  1088. 

The  reason  for  the  rule  is  in  our 
opinion  the  indivisibility  of '  the 
crime  for  which  a  plurality  of  de- 
fendants are  tried.  This  perhaps  is 
best  illustrated  by  the  application  of 
it  made  in  Dutcher  v.  State,  16  Neb. 
30,  19  N.  W.  612,  where,  because  of 
error  in  respect  of  one  of  several  de- 
fendants accused  of  tumultuous  and 
unlawful  assembling,  a  new  trial 
was  granted  to  all. 

The  matter  has  received  some 
consideration  in  this  court.  United 
States  V.  Cohn  (C.  C.)  128  Fed. 
615,  was  an  indictment  for  con^ 
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s{uracy  against  three  men  in  re- 
spect of  an  agreement  to  defraud 
the  United  States,  made  by  them 
and  "others  to  the  jurors  unknown." 
Two  only  of  the  d^endants  were 
brought  to  trial.  The  trial  judge 
gave  a  new  trial  to  one  of  them  and 
denied  it  as  to  the  other,  who  there- 
upon took  a  writ  of  error,  reported 
as  Browne  v.  United  States,  76  C.  C. 
A.  31,  146  Fed.  1  (certiorari  re- 
fused in  200  U.  S.  618,  50  L.  ed.  623, 
26  Sop.  Gt  Rep.  756).  This  point 
is  considered  at  page  43,  and  holds 
is  substance  that  the  jury  might 
well  have  convicted  the  one  person 
ultimately  held  guilty,  for  conspir- 
ing, not  with  the  defendant  to  whom 
a  new  trial  was  awarded,  but  with 
the  absent  defendant  named,  and 


the  "persons  to  the  jurors  un- 
known." 

But  where,  as  here,  it  is  impos- 
sible that  Feder  should  be  guilty  un- 
less Folsl^  is,  the  crime  is  in  every 
sense  indivisible,  its 
essence  is  the  men-  one  conapl  ra- 


tal confederation,  JSEi^S!***  * 
not  of  any  two  of 
numerous  persons  (some  perhaps  to 
the  "grand  jury  unknown"),  but  of 
these  two  particular  defendants, 
Feder  and  Folsky.  We  (in  Lord 
Denman's  phrase)  "cannot  sepa- 
rate" these  defendants;  for  the  con- 
spiracy is  already  reduced  to  its 
very  lowest  terms,  viz.,  two  persons. 
Therefore  the  rule  still  applies. 

Judgments  reversed,  and  new 
trials  ordered. 


ANNOTATION. 


Elect  of  death  of  one  party  to  contpncy  before  trial  or  coDvidioii  of  an- 

otiier. 


While  the  offense  of  conspiracy  is 
1HM  which  requires  the  concurrence 
«( two  or  more  persona  in  its  commis- 
sion, a  singl«t  conspirator  may  be  con- 
victed if  it  is  shown  that  others  not 
before  the  court  participated  with 
hin.  See  6  IL  C.  L.  title.  Conspiracy, 

1  2B.  Accordingly,  the  few  cases 
which  have  passed  on  the  question 
«re  in  accordance  with  the  reported 
case  (FEiffiR  v.  United  States,  ante, 
370),  in  holding  that  the  trial  and  con- 
viction of  a  conspirator  is  not  prevent- 
ed by  the  fact  that  his  co-conspirator 
died  before  the  trial.  People  v.  Olcott 
(1801)  2  Johns.  Cas.  (N.  Y.)  801,  1 
Am.  Dec.  168;  Rm  V.  NiccoUs  (1746) 

2  Strange,  1227,  93  Eng.  Reprint,  1148. 
In  People  v.  Olcott  (N.  Y.)  supra. 

the  defendant  was  convicted  of  a  con- 
spiracy to  defraud,  entered  into  with 
a  person  who  died  before  the  finding 
of  the  indictment,  and  a  third,  who 
was  acquitted.  Sustaining  the  convic- 
tion, Keatt  J.,  said:  "The  second 
froend  on  ^ich  the  motion  was  made 
is  Uiat  the  conviction  of  two  persons 
is  requisite  to  constitute  the  crime  of 
conspiracy;  and  Abome  being  acquit- 
ted, and  Roe  bdng  dead,  the  defendant 


cannot  legally  be  convicted.  But  the 
case  of  Rex  v.  NiccoUs  (Eng.)  supra, 
is  directly  in  point,  that  one  conspir- 
ator many  be  convicted  after  the  other 
is  dead,  before  conviction.  This  was 
a  determination  by  the  court  of  King's 
bench,  and  a  subsequent  case  of  Rex 
V.  Scott  C1761)  3  Burr.  1262,  97  Eng. 
Reprint,  822.  1  W.  Bl.  360,  96  Eng.  Re- 
print, 195,  is  also  in  point,  to  show 
that  the  death  of  one  of  the  number 
requisite  to  constitute  the  offense 
charged  will  not  prevent  the  convic- 
tion of  the  survivor.  It  was  the  case 
of  a  riot,  in  which  three  persons,  at 
least,  are  necessary  to  constitute  the 
crime.  There  were  six  persons  indict- 
ed, two  were  acquitted  and  two  died 
before  the  Mai,  and  Lord  Hansfldd 
held  that  the  two  who  were  convicted 
must  have  been  guilty  together  with 
one  or  both  of  the  persons  who  had 
died  before  the  conviction,  and  yet  the 
conviction  of  the  two  survivors  was 
held  good." 

In  Rex  V,  Niceolls  (Eng.)  supra,  the 
defendant  was  indicted  for  conspiring 
with  another  to  commit  an  oifense.  A 
special  verdict  was  returned  that  the 
defendant  was  guilty  and  that  her  co- 
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conspirator  had  died  before  the  indict- 
ment was  preferred.  The  court  over- 
ruled an  exception  "that  one  alone 


cannot  be  guilty  of  cohq>iracy  and 
.here  is  but  one  conTicted." 

W.  F.  F. 


TOM  DICKERSON,  Appt. 

V. 

J.  R.  PERKINS. 
Iowa  Supreme  Cottrt—FeTiruary  0,  iOlS. 
(182  Iowa,  871,  166  N.  W.  293.) 

Criminal  law  —  concurrent  sentences  —  how  run. 

1.  Sentences  by  different  courts  of  one  person  to  imprisonment  for  dif- 
ferent offenses,  which  are  concurrent  in  time,  run  concurrentLy  if  judg- 
ment is  not  so  rendered  that  the  imprisonment  upon  one  shall  commence 
at  the  expiration  of  the  imprisonment  upon  the  other,  under  a  statute  pro- 
viding that  in  case  of  such  conviction  the  judgment  may  be  rendered  so 
that  one  term  shall  commence  at  the  expiration  of  the  other. 

{See  note  on  this  question  beginning  on  page  380.] 

Evidence  —  judicial  notice  —  serving 

sentence.  offense,  will  be  presumed  to  take  notice 

2.  A  court  to  which  one  serving  a  of  the  fact  that  he  was  then  serving  a 
term  of  imprisonment  is  brought  from  term  upon  a  prior  conviction. 

the  penitentiary,  for.  trial  for  another       [See  16  B.  C.  L.  1113.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Lee 
County  (Hamilton,  J.)  refusing  to  release  him  from  the  custody  of  de- 
fendant in  a  habeas  corpus  proceeding  to  secure  his  release  because  of 
alleged  illegal  restraint  of  liberty.  Reversed. 


Statement  by  Evans,  J. : 

This  is  a  habeas  corpus  proceed- 
ing. A  writ  was  issued  and  a  hear- 
ing had  in  the  district  court.  The 
plaintiff  is  a  convict  in  the  peni- 
tentiary at  Fort  Madison.  The  de- 
fendant is  the  warden.  The  ques- 
tion involved  is  whether  the  plain- 
tiff's prison  term  has  expired.  The 
trial  court  denied  his  petition,  and 
he  appeals. 

Mr.  John  E.  Craig,  4ot  appellant: 
Plaintiff  under  the  law  was  entitled 
to  his  liberty  by  reason  of  having  fully 
served  his  term  under  the  sentence  of 
date  November  21,  1913. 

Mieir  v.  McMillan,  51  Iowa,  240,  1 
N.  W.  525;  12  Cyc.  780;  State  v.  Lewis. 
63  Kan.  268.  66  Pac  257;  Re  White,  50 
Kan.  299,  32  Pac.  36;  State  v.  Carb^le, 
33  Kari.  716,  7  Pac.  623;  Re  Walsh,  87 
Neb.  454,  55  N.  W.  1076,  9  Am.  Crim. 
Rep.  6S1 ;  Ex  parte  Hunt,  28  Tex.  App. 
361, 13  3.  W.  145. 


Messrs.  H.  M.  Havner,  Attorney 
General,  and  F.  C.  Davidson,  Assistant 
Attorney  General,  for  appellee : 

Sentences  do  not  run  concurrently; 
but  the  defendant  must  first  serve  out 
the  judgment  under  which  he  was  first 
sentenced,  and  at  the  expiration  of  that 
sentence  he  should  begin  to  serve  out 
the  second  sentence,  although  the  two 
convictions  were  had  by  the  same  court 
and  the  sentences  were  pronounced  at 
the  same  time. 

Mieir  v.  McMillan,  61  Iowa,  240,  1 
N.  W.  525. 

Mittimi  which  have  been  issued  on 
several  judgments,  but  not  served  be- 
cause the  defendant  was  not  found,  do 
not  expire  by  lapse  of  time,  nor  be- 
cause of  the  mittimi  being  returned  to 
the  clerk  unexecuted. 

McKay  v.  Woodruff,  77  Iowa,  413,  42 
N.  W.  428. 

The  time  at  which  the  sentence  is  to 
be  carried  out  is  directory,  and  forms 
no  proper  part  of  the  Judgment. 
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Miller  v.  Evans,  115  Iowa,  101,  56 
LJU^.  101,  91  Am.  St  Rep.  14S,  88  N. 
W.  198;  State  v,  Cockerham,  24  N.  C. 
(2  Ired.  L.)  204;  Ex  parte  Bell,  56 
3iiss.  282;  Dolan's  Case.  101  Mass.  219; 
Hollon  T.  Hopkins,  21  Kan.  633;  Neal 
V.  State,  104  Ga.  509,  42  L.R.A.  190,  69 
Am.  St.  Rep.  175,  30  S.  E.  858. 

It  is  not  necessary  for  the  court  to 
make  any  reference  to  the  former  sen- 
tence, where  the  former  sentence  has 
been  entered  under  the  judgment  of 
anotiier  court 

Hiffhtower  v.  HoUis,  121  Ga.  169,  48 
S.  E.  969. 

A  sentence  is  satisfied  only  by  actual 
imprisonment,  unless  remitted  by  death 
or  some  l^al  authority. 

Ex  parte  Oliver,  11  Okla.  Grim.  Rep. 
536,  149  Pac  117;  Neal  v.  State,  104 
Ga.  609,  42  L.ItA.  190,  69  Am.  St.  Rep. 
175^  SO  8.  E.  858;  Miller  t.  Evans,  115 
Iowa,  101.  S6  L.RJ^.  101,  91  Am.  St. 
Rep.  143,  88  N.  W.  198. 

Hr.  J.  H.  C  Hamilton  also  for  ap- 
pellee. 

Evans,  J.,  delivered  the  opinion  of 
the  court: 

The  idaintiff  was  committed  to 
the  i>eiutentiar7  under  two  sen- 
tences of  imprisonment,  of  five  years 
each.  Indictments  for  larceny  were 
found  against  him  in  the  counties 
of  Boone  and  Dallas.  On  October 
10,  1913,  l^e  district  court  of  Boone 
cotmty  entered  judgment  against 
'him  upon  a  plea  of  guilty,  and  im- 
posed the  maximum  sentence.  A 
mittimus  was  immediately  issued, 
and  the  judgment  was  executed  by 
the  sheriff  of  the  county,  by  delivery 
to  the  warden  of  the  mittimus  and 
the  custody  of  the  defendant.  On 
November  21, 1913,  he  was  brought 
from  the  penitentiary  to  Dallas 
county  to  stand  trial  upon  the  in- 
dictment there.  On  said  date  judg- 
ment was  again  entered  against  him 
upon  a  plea  of  guilty,  and  the  max- 
imum sentence  of  imprisonment 
was  again  imposed.  A  mittimus 
was  also  issued  hereon,  and  the 
judgment  executed  in  like  man- 
ner as  before  by  the  delivery  of 
the  mittimus  and  the  custody 
of  the  prisoner.  The  question  in 
dispute  is  whether  the  two  sen- 
tences ran  concurrently  from  the 
date  of  the  delivery  of  the  last  mit- 
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timus  and  the  surrender  of  the  pris- 
oner, or  wheiher  the  execution  of 
the  second  sentence  should  be 
deemed  to  have  been  postponed  un- 
til the  expiration  of  the  term  of  tiie 
first.  Section  5439  of  the  Code  pro- 
vides: "Cumulative  Sentences. — 
If  the  defendant  is  convicted  of  two 
or  more  oflfenses,  the  punishment 
of  each  of  which  is  or  may  be  im- 
prisonment, the  judgment  may  b^  so 
rendered  that  the  imprisonment  up- 
on any  one  shall  commence  at  the 
expiration  of  the  imprisonment  up- 
on any  other  of  the  offenses." 

In  the  Revision  of  1860  the  section 
corresponding  hereto  (§  4880)  pro- 
vided that,  where  the  defendant  is 
convicted  of  two  or  more  offenses, 
the  "judgment  shall  be  so  rendered 
that  tiie  imprisonment  upon  one 
shall  commence  at  the  expiration  of 
1^  imprisonment  upon  any  other 
of  the  offenses."  This  section  was 
amended,  and  appears  in  the  Code 
of  1873  as  §  4508  as  follows:  "If 
the  defendant  is  convicted  of  two  or 
more  offenses,  before  judgment  on 
either  the  punishment  ...  of 
which  is,  or  may  be,  imprisonment, 
the  judgment  may  be  so  rendered 
that  the  imprisonment  upon  any  one 
shall  commence  at  the  expiration  of 
the  imprisonment  upon  any  other  of 
the  offenses." 

This  section  was  later  amended 
by  the  elimination  of  the  words 
which  we  have  inclosed  in  brackets. 
In  the  case  at  bar  the  judgment  in 
the  second  case  was  not  "so  rend- 
ered that  the  imprisonment  upon  it 
should  commence  at  the  expiration 
of  the  imprisonment"  upon  the  first 
offense.  Needless  to  say  there  was 
no  such  provision  in  the  first  judg- 
ment. There  was  not  at  that  time 
any  other  conviction  to  be  consid- 
ered. 

If  §  4508  of  the  Code  of  1873  had 
not  received  consideration  in  an 
earlier  decision  of  this  court,  we 
should  have  little  trouble  in  constru- 
ing §  6439  as  supporting  the  con- 
tention of  the  plaintiff.  The  clear 
implication  of  this  section  is  that 
terms  of  imprisonment  may  be  con- 
current. Power  is  therein  conferred 
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upon  the  court  to  so  render  the 
judsrment  as  to  make  them  other- 
wise. The  power  thereby  conferred 
operates  to  some  extent  as  a  modi- 
fication of  the  requirements  of  Code 
P  6443  and  5444»  which  require  an 
immediate  execution  of  the  judg- 
ment by  delivery  of  the  custody  of 
the  defendant  to  the  warden  of  the 
penitentiary.  The  original  form  of 
1^3  enactment  as  it  appeared  in  the 
Revision  of  1860,  and  the  subsequent 
amendments  thereto,  are  suggestive. 
Under  §  4880  of  the  Revision,  as 
above  quoted,  it  was  mandatory  up- 
on the  court,  where  two  or  more  con- 
victions were  had,  to  so  render  the 
judgment  tiiat  imprisonment  upon 
one  should  commence  at  the  expira- 
tion of  the  imprisonment  upon  an- 
other. In  the  amended  statute  as  it 
appears  in  the  Code  of  1873,  §  4608, 
the  mandatory  requirement  was 
withdrawn,  but  the  power  was  still 
conferred  upon  the  court.  The  con- 
ferring of  tiiis  power  of  discretion 
upon  tiie  court  required  it  to  deter- 
mine whether  the  imprisonment  up- 
on one  sentence  should  begin  at  the 
expiration  of  the  imprisonment  up- 
on another.  If  yea,  the  judgment 
must  be  "so  rendered."  If  the  judg- 
ment be  not  so  rendered,  the  statute, 
confers  no  power  upon  any  other  of- 
ficial to  hold  the  custody  of  the  con- 
vict beyond  the  term  Uiat  appears 
upon  the  face  of  the  judgment.  In 
Mieir  v.  McMillan,  51  Iowa,  240,  1 
N.  W.  525,  a  similar  question  arose 
under  §  4508  of  the  Code  of  1873. 
It  was  there  held  that  the  sentences 
did  not  run  concurrently.  That 
holding  might  perhaps  have  been 
safely  put  upon  the  ground  that  in 
that  case  the  mittimus  issued  by  the 
court  did  specify  that  imprisonment 
upon  one  sentence  was  to  begin  at 
the  expiration  of  the  term  of  impris- 
onment upon  another.  But  the  hold- 
ing was  in  fact  put  upon  the  ground 
"^at  two  terms  of  imprisonment 
cannot,  in  the  nature  of  things, 
run  concurrently."  If  such  was  a 
tenable  ground  at  that  time,  it  has 
long  ceased  to  be  such  ere  now. 
Terms  of  imprisonment  upon  sep- 


arate convictions  can  and  do 
run  concurrently.  We  think  Uus 
proposition  is  recognized  in  prac- 
tically all  jurisdictions.  Except 
for  such  possibility  of  the  con- 
currence of  terms  of  imprison- 
ment under  two  or  more  con- 
victions, there  would  have  been 
no  occasion  for  the  statute,  either  in 
its  original  mandatoiy  form  or  in 
its  later  discretionary  form.  As  al- 
ready stated,  the  clear  implication 
of  the  statute  is  that  such  terms  may 
run  concurrently,  unless  the  court 
enter  judgment  otherwise.  Under 
our  present  statute,  a  mittimus  con- 
sists of  a  mere  certified  copy  of  the 
judgment.  The  warden  therefore 
acquired  no  authority  under  the 
mittimus  which  did  not  appear  in 
the  judgment.  It  is  contended  in 
argument  by  the  state  that  the 
implication  of  concurrent  terms  is 
applicable  only  when  the  two  or 
more  sentences  are  imposed  by  the 
same  court.  In  support  of  this  ar- 
gument the  case  of  Hightower  v. 
HoUis,  121  Ga.  159,  48  S.  E.  969,  is 
cited.  The  case  is  not  wholly  in 
point,  and,  if  it  were,  it  does  not 
meet  the  provision  of  our  statute. 
At  this  point  some  significance  must 
be  given  to  the  amendment  of  § 
4608  of  the  Code  of  1873  as  indicat- 
ed by  the  present  form  of  the  stat-  ' 
ute.  Code,  §  6439.  It  will  be  noted 
that  the  words  appearing  in  tbe 
Statute  of  1873,  which  we  have  in- 
closed in  brackets  in  our  eariier  quo- 
tation thereof  herein,  are  omitted  in 
our  present  statute.  The  form  of 
the  Statute  of  1873  would  warrant 
the  argument  that  it  could  apply 
only  to  convictions  had  in  the  same 
court.  The  elimination  of  the 
bracketed  words  broadens  tlie  stat- 
ute greatly,  and  leaves  little  room  to 
hold  that  it  is  not  applicable  to  the 
facts  of  tiie  case  before  us.  If  not, 
no  purpose  can  be  conceived  for  the 
elimination  made.  In  order  to  be 
tried  in  the  Dallas  district  court,  the 
plaintiff  herein  was  necessarily 
brought  from  the  penitentiary  for 
the  purpose  of  such  trial,  upon  the 
order  of  the  court  itself.   We  can. 
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conceive  of  no  fair  reason,  there- 
fore,  why  the  court 
ladiebti  ■•tic^  should  not  be  pre- 
HS^SSe.  sumed  to  take  notice 

of  the  fact  that  he 
was  then  serving  a  term  upon  a  pre- 
vious conviction.  The  convictions 
had  were  for  like  offenses.  The 
courts  wherein  he  was  convicted 
were  of  co-ordinate  jurisdiction. 
Maximnm  sentences  were  imposed. 
Whether  the  term  of  imprisonment 
imposed  upon  the  second  conviction 
should  run  concurrently  or  not  was 
a  proper  matter  for  the  considera- 
tion of  the  court,  as  bearinsr  upon 
the  character  and  severity  of  the 
punishment.  We  think,  therefore^ 
that  a  fair  construction  of  the  stat* 
ute  requires  us  to  hold  it  applicable, 
_  and  that  ttie  two 
Nl7a?M«t*^  sentences  imposed 
upoi>  plaintiff 
must  be  deemed  to 
have  run  concurrently.  In  so  far 
as  Mieir  McMillan,  supra,  runs 
counter  to  this  view,  we  cannot  ap- 
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prove  or  follow  it.  We  have  no  real 
occasion  to  overrule  it  because  of 
the  change  of  the  statute  to  its  pres- 
ent form. 

Because  the  judgment  of  convic- 
tion upon  the  second  offense  did  not 
provide  that  the  term  of  imprison- 
ment thereunder  should  begin  at  the 
expiration  of  the  term  of  imprison- 
ment upon  the  other  conviction,  the 
terms  must  be  deemed  to  have  run 
concurrently.  The  judgment  below 
is  therefore  reversed,  and  the  cause 
remanded. 

Preston,  Ch.  J.,  and  Ladd  and 
inger,  JJ.,  concur. 


KOTE. 

The  question  which  the  reported 
case  (DiCKERSON  v.  Peekins,  ante, 
374)  answers  in  the  affirmativ«, 
whether  sentences  by  different  courts 
run  concurrently,  is  the  subject  of  t^e 
annotation  following  ZratBST  v.  Lyhan, 
post,  380. 


FRED  G.  ZERBST,  Warden  of  the  United  States  Penitentiary,  AtUota, 

Georgia,  Appt., 
v. 

JOHN  GRANT  LYMAN. 

Vmtted  suites  OireuU  Court  of  Appeala,  Fifth  OireuiU^ebruarii  10,  1010, 

(255  Fed.  609.) 

Crindnal  law  —  concurrent  sratences. 

1.  Two  or  moi«  aentenees  of  a  convict  to  tihe  same  place  of  confinement 
run  concurrently,  in  the  absence  of  specific  provisions  in  the  judgment  to 
the  contrary. 

ISee  note  on  this  ^piesHon  heginnvng  on  page  S80.] 


—  iH^Ssewaent  under  different  sen- 
tences. 

2.  A  conimitoient  to  imprisonment  of 
one  convicted  of  crime,  who  is  already 
serving  a  sentence,  begins  at  once  upon 
deliveiy  to  the  warden,  so  that  the  two 


sentences  will  run  concurrently,  not- 
withstanding the  marshal,  in  d^ivering 
the  commitment,  states  ^at  punish- 
ment is  to  be  effective  upon  completion 
of  the  present  term. 
[See  8  R.  G.  L.  242.] 


(Walker,  Circuit  Judge,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  of  tiie 
United  States  for  the  Northern  District  of  Georgia  (Neuman,  District 
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Judge)  awarding  petitioner  a  writ  of  liabeas  corpus  to  secure  his  release 
from  custody  to  which  he  had  been  committed  for  fraudulent  use  of  the 

mails.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court 


Argued  before  Walker  and  Batts. 
Circuit  Judges^  and  Sheppard,  District 

Judge. 

Messrs.  Hooper  Alexander  and  John 
W.  Henley,  for  appellant: 

The  rule  relative  to  cumulative  sen- 
tences does  not  apply  in  a  case  where 
the  different  sentences  are  imposed 
different  courts  at  different  times  and 
places. 

Hightower  v.  Hollis*  121  Ga.  160,  48 
S.  E.  969. 

The  lower  court  should  not  have  dis- 
charged the  prisoner  without  affording 
the  trial  court  which  imposed  the  sen- 
tence, an  opportunity  to  correct  the  er- 
ror alleged  to  exist  in  the  form  of  the 
sentence  imposed  by  that  court,  if  any 
such  error  did  exist. 

United  States  v.  Carpenter,  9  L.RA. 
(N.S.)  1043,  81  C.  C.  A-  194,  151  Fed. 
21A,  10  Ann.  Cas.  609;  Re  Bonner,  161 
U.  S.  242,  254-262,  38  L.  ed.  149-163, 
14  Sup.  Ct.  Rep.  323. 

Mr.  W.  Carroll  Latimer  for  appellee. 

Batts,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

Pending  an  appeal  from  a  judg- 
ment of  conviction  in  the  southern 
district  of  California,  Lyman,  ap- 
pellee, was  convicted  of  another 
crime  in  the  southern  district  of 
New  York,  and  committed  to  the 
United  States  penitentiary  at  At- 
lanta. The  judgment  of  the  Cali- 
fornia court  was  affirmed  (Lyman 
V.  United  States,  154  C.  C.  A.  581, 
241  Fed.  945),  and  a  commitment 
was  issued,  reciting  the  conviction 
of  Lyman ;  that  he  had  been  ordered 
to  be  imprisoned  in  the  state  peni- 
tentiary at  San  Quentin,  Cali- 
fornia; that  the  judgment  was  af- 
firmed; that  the  attorney  general 
had  designated  the  penitentiary  at 
Atlanta  as  the  place  of  confinement 
of  defendant;  and  directing  the 
marshal  to  deliver  Lyman  into  the 
custody  of  the  warden  of  the  At- 
lanta penitentiary  forthwith,  and 
the  warden  to  detain  him  for  a 
period  of  one  year  and  three 
months,  "in  accordance  with  the 
judgment  and  order."  The  marshal 
transmitted  this  commitment  to 


the  warden  with  a  letter,  to  the 
effect  that  "I  am  inclosing  jou  of- 
ficial conmiitment  for  John  Grant 
Lyman,  to  become  effective  upon 
completion  of  his  present  term.'* 
The  letter  contained  a  receipt  for 
the  prisoner,  which  was  signed  by 
the  warden  and  returned  to  the 
marshal.  At  the  time  the  commit- 
ment was  received  I^rman  was  serv- 
ing the  New  York  sentence.  Upon 
the  expiration  of  the  fifteen  months, 
dating  from  the  day  of  the  receipt 
of  the  commitment,  Lyman  sued  out 
a  writ  of  habeas  corpus.  The  New 
York  sentence  had  in  the  meantime 
expired,  but  one  year  and  three 
months  had  not  thereafter  elapsed. 
The  district  judge  held  that  the  sen- 
tences ran  concurrently,  and  that 
the  applicant  was  entitled  to  his  re- 
lease. 

After  the  receipt  of  the  California 
commitment,  the  warden,  already 
in  custody  of  the  prisoner,  held 
him  under  both  conlmitments.  The 
time  of  the  sentence  having  elapsed 
between  the  receipt  of  the  commit- 
ment and  the  date  of  the  applica- 
tion for  the  writ  of  habeas  corpus, 
the  only  conclusion  to  be  reached  by 
the  trial  court  was  that  the  appli- 
cant had  served  the  term.  The 
marshal,  in  sending  the  commit- 
ment, had  stated  that  "the  punish- 
ment was  to  become  effective  upon 
completion  of  his  present  term." 
There  is  nothing  in  me  commitment 
which  indicates  a  time  for  the  be- 
ginning of  the  punishment,  other 
than  that  the  marshal  was  to  forth- 
vrith  deliver  Lyman  into  the  custody 
of  the  warden  at  Atlanta.  This 
commitment  was  the  measure  of 
the  authority  of  the 

 ^ J   ««j  Criminal  law— 

warden,   ana   was  impriaonment 
properly  the  basis  t^^tJacl'*'*^* 
of  the  action  of  the 
district  judge  upon  the  application 
for  habeas  corpus.  The  marshal  had 
no  authority  to  change  the  terms  of 
the    commitment,    or  determine 
,  when  the  punishment  should  begin. 
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It  is  argued  that  it  was 
that  the  California  court  intended 
that  the  punishment  should  begin 
after  the  expiration  of  the  term  im- 
posed by  the  New  York  court.  This 
nowhere  appears.  It  is  true  that^ 
if  the  original  order  of  imprison- 
ment in  the  state  penitentiary  at 
Sui  Quentin  had  not  been  changed, 
the  imprisonment  could  not  have 
began  until  the  prisoner  had  been 
released  from  the  Atlanta  peniten- 
tiary. But  there  is  nothing  to  indi- 
cate that  the  court  intended  to  do 
uiything  other  than  that  which  was 
done. 

It  could  well  be  assumed  that  the 
court  intended,  if  it  can  be  assumed 
that  it  had  knowledge  of  the  pend- 
ency of  another  sentence,  that  the 
ordinary  effect  should  follow.  Ordi- 
narily, two  or  more  sentences  run 

  concurrently,  in  the 

-^TlumatS!**  absence  of  specific 
provisions  in  the 
judgment  to  the  contrary.  United 
States  V.  Patterson  (C.  C.)  29  Fed. 
775;  Re  Breton,  93  Me.  39,  74  Am. 
St  Rep.  335,  44  Atl.  125;  1  Bishop, 
Crim.  Proc.  1327.  1310.  This  rule 
seems  to  apply  where  the  convic- 
tion is  had  in  different  courts.  Ex 
parte  Green,  86  Cal.  427,  25  Pac. 
21;  Re  Black,  162  N.  C.  457,  78  S. 
E.  273 ;  Ex  parte  Gafford,  25  Ney. 
101,  83  Am.  St.  Rep.  568,  57  Pac. 
484.  The  case  cited  by  appellant  of 
Hightower  t.  HoUis,  121  Ga.  160, 
48  S.  E.  969,  if  not  distinguishable 
by  reason  of  the  nature  of  the  pun- 
i^tment,  is  apparently  in  conflict 
with  the  weight  of  authority. 

It  is  suggejBted  that  if  the  attor- 
ney general  had  not  designated  the 
Atlanta  penitentiary  as  t^e  place  of 
confinement,  and  the  district  court 
for  the  southern  district  of  Cali- 
fornia had  caused  a  commitment  to 
issue  upon  the  original  order,  the 
appellee  would  have  been  compelled 
to  serve  both  sentences  fully.  If 
Has  commitment  had  been  different, 
and  the  facts  different,  doubtless 
a  different  conclusion  would  be 
reached.  That  which  the  court  ia 
called  upon  to  do  is  to  pass  upon  the 
zecord  as  it  stands.  The  California 
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manifest  court  either  knew  that  Lyman  was 
in  the  custody  of  the  warden  of  the 
Atlanta  penitentiary,  or  did  not 
know  of  that  fact.  If  it  had  knowl- 
edge of  the  fact,  the  commitment 
which  it  caused  to  be  issued  would 
evidence  an  intention  that  the  sen- 
tences should  run  concurrently.  H 
it  had  no  knowledge  of  that  fact, 
there  could  have  been  no  intention 
other  than  that  its  sentence  should 
begin  forthwith,  as  directed  by  the 
commitment. 

The  appellant  suggests  that  error 
was  committed  in  not  permitting 
the  California  court  to  amend  its 
judgment.  The  record  contains 
nothing  to  indicate  that  the  trial 
court  had  any  desire  to  make  any 
amendment,  or  that  it  in  any  sense 
recognized  or  assumed  that  any  er- 
ror had  been  committed. 

The  applicant  has  not,  as  suggest- 
ed by  the  appellant,  escaped  pun- 
ishment because  of  the  technical 
error.  There  is  nothing  to  indicate 
that  an  error  has  been  committed, 
and  the  record  shows  that  the  pris- 
oner was  held  under  the  sentence, 
for  the  period  designated  by  the 
judgment. 

The  judgment  of  the  lower  court 
is  affirmed. 

Walker,  Circuit  Judge,  dissenting: 
It  is  quite  apparent  that  the 

above-mentioned  commitment  order 
by  the  district  court  for  the  south- 
em  district  of  California  was  not 
intended  to  change  in  any  respect 
its  previously  rendered  and  affirmed 
judgment.  In  specifying  the  place 
of  imprisonment,  there  was  a  com- 
pliance with  the  direction  of  the  at- 
torney general.  The  extent  of  the 
authority  conferred  on  the  attorney 
general  by  the  statute  under  which 
he  acted  (Rev.  Stat.  §  5546,  Comp. 
Stat.  §  10,547)  is  to  have  the  place 
of  imprisonment  changed.  He  is 
not  empowered  to  make  the  i>eriod 
of  imprisonment  different  from 
what  it  would  have  been  if  the 
place  of  imprisonment  designated 
in  the  judgment  of  the  court  had  re- 
mained unchanged.  His  exercise  of 
the  power  conferred  is  not  to  be 
given  the  effect  of  accomplishing  an 
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unauthorized  result.  There  is  noth- 
ing to  indicate  that  the  above-men- 
tioned letter  of  the  attorney  gen- 
eral, or  the  commitment  order  made 
in  pursuance  of  it,  purported  or 
was  intended  to  have  the  effect 
given  to  it  by  the  order  appealed 
from.  If  the  change  of  the  place  of 
confinement  of  the  convict  had  not 
been  so  made,  his  confinement  in  the 
San  Quentin  penitentiary  could  not 
have  commenced  until  he  was  re- 
leased from  confinement  in  the  At- 
lanta penitentiary,  under  the  New 
York  conviction. 

Under  the  facts  of  the  instant 
case,  there  is  nothing  upon  which 
to  base  the  conclusion  that  the  sen- 
tence on  the  conviction  in  California 
was  imposed  under  such  circum- 
stances as  to  make  it  run  concur- 
rently with  any  other  sentence.  So 
far  as  appears,  at  the  time  that 
sentence  was  imposed,  the  convict 
was  not  the  subject  of  any  other 
sentence,  imposed  by  that  or  any 
other  court.  As  above  stated,  the 
commitment  order  made  by  the 
California  trial  court  does  not  pur- 
port to  make  any  change  in  its 
judgment  rendered  at  a  previous 
term  and  thereafter  affirmed.  To 
give  that  order,  the  writ  issued  un- 
der it,  and  the  written  statement 
made  by  the  warden  on  his  receipt 
of  the  commitment  writ,  the  effect 
of  making  the  period  of  the  con- 
vict's confinement  shorter  than  it 
would  have  been  if  the  place  of  con- 
finement had  not  been  changed, 
vrould  amount  to  making  a  change 
in  the  effect  and  operation  of  the 
affirmed  judgment  which  was  not 
authorized,  and  which  does  not  ap- 


pear to  have  been  intended  by  either 
the  attorney  general  or  the  court 
making  the  order  of  commitment. 
It  was  not  in  the  power  of  the 
warden  to  make  an  authorized 
change  in  the  place  of  imprison- 
ment have  the  further  effect  of 
shortening  the  period  of  imprison- 
ment. 

Under  the  circumstances  of  the 
issue  of  the  California  commitment 
writ  and  the  receipt  of  it  by  the 
warden,  the  latter  was  thereby  au- 
thorized*, upon  the  expiration  of  the 
period  of  the  convict's  imprison- 
ment under  the  New  York  sentence, 
to  retain  him  in  custody  for  the 
period  required  by  the  California 
sentence.  The  marshal  did  not  exe- 
cute the  writ  by  arresting  Lyman 
and  delivering  him  to  the  wu^en. 
The  convict  was  already  in  the 
warden's  custody,  held  under  an- 
other unexpired  sentence.  In  the 
opinion  of  the  writer,  what  was 
done  did  not  have  the  effect  of  mak- 
ing the  convict's  confinement  in  the 
Atlanta  penitentiary  under  the  Cali- 
fornia sentence  commence  sooner 
than  it  could  have  commenced  if  the 
place  of  his  confinement  had  not 
been  changed.  The  application  of 
the  conclusion  just  stated  to  the 
facts  disclosed  leads  to  the  further 
conclusion  that  when  the  writ  of 
habeas  corpus  was  issued,  and  when 
the  order  appealed  from  was  made, 
the  appellee  was  not  entitled  to  be 
discharged  from  custody,  because 
the  period  of  his  imprisonment  un- 
der the  California  sentence  had  not 
expired;  and  that  the  court  erred  in 
ordering  his  discharge. 


ANNOTATION. 
Smteocei  by  different  courU  at  concurrent. 


General  r«le. 

Where  a  person  is  under  sentence 
for  a  crime,  and  is  convicted  and  sen- 
tenced for  another  offense  In  a  differ- 
ent court,  the  sentences,  ordinarily, 
are  concurrent  Ex  parte  Green  (1890) 
86  Cal.  427,  25  Pac.  21 ;  Dickebson  v. 
Perkins  (reported  herewith),  ante, 


374;  Rex  v.  Bath  (1788)  1  Leach,  C. 
L.  (Eng.)  441.  And  see  the  reported 
case  (Zebbst  v.  Lyman,  ante,  377). 

In  Ex  parte  Green  (Cat)  supra,  it 
appeared  that  the  petitioner  was  con- 
victed in  the  superior  coart  of  libel, 
and  sentenced  to  imprisonment  for  the 
term  of  six  months.   After  serving 
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four  days  of  this  sentence  he  was  re- 
leued  on  bail,  pending  an  appeal. 
While  BO  at  large,  he  was  convicted  in 
the  police  court  of  conspiracy,  and 
sentraeed  to  imprisonment  in  the 
counfy  jail  for  one  year.    Again  he 
was  released  after  serving  one  day, 
on  bail,  pending  an  appeal.  Later  the 
ccmviction  in  the  superior  court  was 
affinned,  and  he  was  committed  to  jail. 
About  four  months  later  his  conviction 
in  the  police  court  was  also  affirmed. 
A  petition  for  a  discharge  on  a  habeas 
cwpus  was  instituted  one  year  from 
the  date  of  the  affirmance  of  the  con- 
viction in  the  superior  court.  The 
court,  after  holding  that  the  term  of 
imprisonment  of  the  second  convic- 
tion ran  from  the  date  of  its  affirm- 
ance, held  that  for  so  much  of  the 
first  term  of  six  months  as  had  not  ex- 
pired at  tlie  time  of  the  affirmance  of 
the  second  term,  the  two  ternu  would 
run  together,  but  that  the  prisoner 
Tould  not  be  entitled  to  his  discharge 
until  one  year  from  the  date  of  the  af- 
firmance of  the  second  conviction.  It 
WW  said :  "It  is  now  claimed  that  the 
moment  he  was  arrested  and  impris- 
oned under  the  bench  warrant  of  No- 
vember 22,  1889,  his  sureties  on  the 
undertaking,  given  on  the  appeal  &om 
the  police  court  judgment,  were  re- 
lieved from  Habilily,  and  tiiat,  as  a 
consequence,  the  364  days  of  the  un- 
expired term  of  that  judgment  then 
commenced  to  run,  notwithstanding 
the  fact  that  the  judgment  itself  was 
not  affirmed  until  March  8,  1890,  and 
that  from  that  date,  November  22, 
1889,  the  nnes^ired  term  of  imprison- 
ment  under  both  judgments  com- 
menced and  ran  together,  and  that,  the 
longest  of  these  terms  having  now  ex- 
pired, the  prisoner  is  now  entitled  to 
his  discharge.   Sections  669  and  670 
of  the  Penal  Code  are  relied  upon,  and 
nomeroas  authorities  are  cited  in  sup- 
port of  tiie  proposition  that  the  sure- 
ties upon  the  second  appeal  were  dis- 
charge the  moment  the  prisoner  was 
rearrested   on   the   first  judgment 
Even  if  that  be  true,  it  does  not  fol- 
low that  his  term  of  imprisonment  for 
Qie  unexpired  portion  of  tiie  judgment 
in  the  ease  wherein  they  were  sureties 
then  commenced  to  run.  Nor  is  there 


an3i;hing  in  the  sections  of  the  Penal 
Code  cited  which  makes  such  term 
commence  before  the  appeal  in  the 
case  was  decided.  In  my  judgment, 
the  term  of  imprisonment  under  the 
unexpired  term  of  the  police  court 
judgment  did  not  commence  until  the 
8th  day  of  March,  1890.  I  think  it  did 
not  commence  on  that  day,  and  that, 
for  so  much  of  the  term  of  the  first 
judgment  of  six  months  as  had  not 
then  expired,  the  two  terms  ran  to- 
gether, and  that  the  prisoner  will  be 
«iititl^  to  his  discbarge  at  the  end  of 
one  year,  less  one  day,  from  the  8th 
day  of  March,  1890,  and  not  before^" 

In  DiCKBBSON  V.  Perkins  (reported 
herewith),  ante,  374,  it  appeared  that 
the  accused  was  sentenced  in  the  dis- 
trict court  of  one  county  for  the  maxi- 
mum term  for  larceny,  and  later  sen- 
tenced in  a  district  court  of  another 
county  for  the  maximum  term  for  a 
similar  offense.  At  the  expiration  of 
the  term  a  petition  for  a  writ  of  habeas 
corpus  was  filed.  A  statute  (Code, 
§  6439)  relating  to  cumulative  sen- 
tences provided  aa  follows:  "If  the 
defendant  is  convicted  of  two  or  more 
offenses,  the  punishment  of  each  of 
which  is  or  may  be  imprisonment,  the 
judgment  may  be  so  rendered  that  the 
imprisonment  upon  any  one  shall  com- 
mence at  the  expiration  of  the  impris- 
onment upon  any  other  of  the  of- 
fenses.'* The  court  held  that,  as  the 
sentence  in  the  second  offense  did  not 
provide  that  the  term  of  imprisonment 
should  begin  at  the  expiration  of  the 
first  term,  it  ran  concurrently. 

In  Rex  V.  Bath  (1788)  1  Leach,  C. 
L.  (Eng.)  441,  it  appeared  that  the 
accused  was  convicted  of  grand  lar- 
ceny and  sentenced  at  the  Old  Bailey 
in  the  February  sessions  to  imprison- 
ment for  seven  years.  Later  he  wae 
tried  and  convicted,  at  the  Lent  as- 
sizes for  the  county  of  Surrey,  of  steal- 
ing an  amount  of  money  on  a  naviga- 
ble river.  He  was  sentenced  to  seven 
years'  imprisonment,  to  c<mmience 
from  the  time  of  his  conviction  at  tke 
Lent  assizes. 

A  contrary  doctrine  has  been  held 
in  Georgia,  where  it  is  asserted  that 
sentences  by  diiferent  courts  are  suc- 
cessive, even  though  not  stated  so  to 
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be.  Hightower  v.  Hollis  (1904)  121 
Ga.  160,  48  S.  E.  969.  In  that  case  it 
appeared  that  the  petitioner  was  tried 
and  convicted  in  the  city  court,  taid 
sentenced  to  pay  a  fine  or  be  confined 
in  the  chain  gaag  for  nine  monies. 
Pendinsr  &  certiorari  he  was  released 
on  bond.  Subsequently,  he  was  in- 
dicted, and,  on  pleading  guilty  to  the 
indictihent  of  carrying  concealed 
weapons,  was  sentenced  by  the  su- 
perior court  to  six  months  on  the  pub- 
lic works.  The  petitioner  was  held 
in  jail  until  ten  days  after  the  dis- 
missal of  the  petition  for  a  certiorari, 
when  he  was  hired  out  to  the  chain 
gang  for  a  period  of  six' months,  the 
period  of  his  second  sentence.  At  the 
expiration  of  that  time,  he  was  again 
hired  out  for  a  further  period  of  nine 
monttis.  At  the  end  of  nine  months 
from  the  dismissal  of  the  petition  of 
certiorari,  the  accused  petitioned  for 
a  habeas  corpus.  The  court  held  tiiat 
sentences  imposed  by  different  courts 
are  not  concurrent,  even  though  they 
were  not  stated  to  be  successive,  say- 
ing: "The  case  of  Fortson  v.  Elbert 
County  (1903)  117  Ga.  149,  4S  S.  E. 
492,  is  relied  upon  by  counsel  for  the 
plaintiff  in  error  as  author!^  for  the 
contention  that  the  two  sentences  are 
concurrent.  An  examination  of  that 
case  shows  that  it  is  not  applicable  to 
a  state  of  facts  like  the  present.  It 
was  there  held,  in  effect,  that  if  one 
is  found  guilty  of  more  than  one  of- 
fense, and  the  imprisonment  under 
one  sentence  is  to  commence  on  the  ex- 
piration of  the  other,  the  sentence 
must  so  state,  or  the  two  punishments 
will  be  executed  concurrently.  It  is 
apparent  from  a  consideration  of  the 
opinion  in  that  case  that  the  princi- 
ple ruled  is  applicable  only  where  the 
two  or  more  sentences  are  imposed  by 
the  same  court.  This  court  was  show- 
ing that  the  law  as  to  misdemeanor 
sentences  at  common  law  was  the  same 
as  it  now  is  in  felony  cases,  under  the 
Penal  Code,  §  1041,  which  provides 
that  'where  a  person  shall  be  prose- 
cuted and  convicted  on  more  than  one 
indictment,  and  the  sentences  are  im- 
prisonment in  the  penitentiary,  such 
sentences  shall  be  severally  executed, 
the  one  after  the  expiration  of  the  oth- 


er; and  the  judges  shall  specify  in 
each  the  time  when  the  imprisonment 
shall  commence  and  the  length  of  its 
duration.'  In  the  opinion  delivered  by 
Mr.  Justice  Lamar,  the  last  clause  of 
the  Code  section  quoted  is  placed  in 
italics,  and  it  seems  perfectly  clear 
that  that  clause  had  reference  only  to 
cases  where  an  accused  person  con- 
victed of  crime  should  be  sentenced  at 
the  same  term  for  more  than  one  of- 
fense by  the  same  judge.  Certainly 
the  rule  could  not  apply  where,  as  in 
the  present  case,  the  two  aNstences 
were  imposed  by  different  eoarts." 

Exoeptlona  to  rule. 

A  prisoner  who  escapes  from  prison, 
and,  while  at  large,  is  apprehended, 
convicted,  and  sentenced  under  an  as- 
sumed name  for  a  different  offense* 
and  who  is  not  recognized  until  during 
his  period  of  confinement  under  that 
sentence,  must  serve  the  period  of  his 
last  pronounced  sentence,  and  then  the 
remainder  of  his  first  term.  Henderson 
v.  James  (1896)  52  Ohio  St  242,  27 
L.R.A.  290,  39  N.  E.  809,  9  Am.  Crim. 
Rep.  711.  In  that  case  it  appeared  that 
petitioner  had  been  sentenced  to  five 
years*  imprisonment.  After  serving  a 
little  over  two  years  of  that  sentence, 
he  escaped.  Subsequently  he  was  sen- 
tenced in  another  county  under  an  as- 
sumed name,  for  a  period  of  five  years. 
After  being  committed  to  the  same 
penitentiary  from  which  he  escaped,  a 
deputy  warden  recognized  him.  On 
the  expiration  of  tiie  second  term,  the 
warden  retained  him  to  serve  the  re- 
mainder of  his  prior  sentence.  A  pe- 
tition was  thereupon  filed  for  a  habeas 
corpus.  The  court  said:  "Had  the 
court  known  that  the  prisoner  on  trial 
was  the  escaped  convict  Henderson, 
the  court  might,  on  proper  proof  of 
that  fact,  have  sentenced  him  to  five 
years'  service  in  the  penitentiary,  and 
ordered  him  to  be  delivered  to  the 
warden,  and  fixed  his  term  of  service 
to  begin  at  the  expiration  of  the  War- 
ren county  sentence.  The  power  of 
the  court  to  do  this,  in  the  absence  of 
any  statute,  seems  clear  from  the 
cases  above  cited.  Again,  had  the 
court  known  that  the  prisoner  under 
indictment  in  Cuyahoga  county  was 
the  escaped  convict  Henderson,  the 
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warden  of  the  penitentiary  might  have 
been  notified,  and  the  eonvict  returned 
to  the  penitentiary  to  serve  out  his 
Wnrrea  counfy  sentence.  Being  then 
in  the  penitentiary  under  a  sentence 
from  one  county,  and  under  indictment 
for  another  crime  in  another  county, 
S  7234,  Revised  Statutes,  would  have 
been  applicable,  and  under  that  sec- 
tion he  could  have  been  taken  from  the 
penitentiary  to  Cuyahoga  county*  and 
tried  under  the  indielment  pending 
against  bim  ther^  and,  upon  conviction, 
he  could  have  been  sentenced  to  the 
penitentiary,  and  returned  thereto  un- 
der §  7238,  Revised  Statutes,  to  serve 
oat  the  full  term  of  both  sentences. 
Sections  7234  and  7238  are  as  follows : 
TZiL  A  convict  in  the  penitentiary 
who  escapes  or  forfeits  his  recog- 
nisance before  receiving  sentence  for 
a  fblony  of  which  he  is  convicted,  or 
a^nst  whom  an  indictment  for  felony 
is  pending,  may  be  removed  to  the 
county  in  which  such  conviction  was 
had,  or  such  indictment  is  pending,  for 
leotence  or  trial,  upon  the  warrant  of 
die  court  of  such  county;  but  this  sec- 
tion shall  not  extend  to  the  removal 
ot  a  eonvict  for  life,  except  the  sen- 
tence to  be  Imposed,  or  the  indictment 
pending  against  him,  is  for  murder  in 
the  first  degree/  *7238.  If  such  con- 
vict be  acquitted,  he  shall  be  forthwith 
returned  by  the  sheriff  to  the  peniten- 
tiary, there  to  serve  out  the  remainder 
of  his  term;  but  if  he  be  sentenced 
to  imprisonment  in  t^e  penitentiary, 
he  shall  forthwith  be  returned  thereto 
hr  the  sheriff,  and  his  term  of  impris- 
onment thereon  shall  begin  to  run 
the  expiration  of  the  term  for 
which  he  was  imprisoned  at  his  re- 
moval; or,  if  he  be  sentenced  to  death, 
saeh  sentence  shall  be  executed  as  if 
he  were  not  under  sentence  of  im- 
prisonment in  the  penitentiary.*  These 
two  sections  clearly  show  the  legis- 
lative intent  that  convicts  shall  serve 
out  one  sentence  for  each  offense  of 
which  they  are  convicted  and  sen- 
tenced. It  is  therefore  clear,  from 
these  two  sections  and  ibe  decisions 
of  this  court  sustaining  cumulative 
sentences,  that  the  service  under  the 
Cuyahoga  county  sentence  could  ap- 
plf  on  that  sentence  only,  and  that 


after  having  served  out  that  sentence, 
he  still  remained  an  escaped  convict 
under  the  Warren  county  sentence, 
subject  to  be  held  to  serve  oat  the  re- 
mainder of  that  sentence." 

Where  a  sentence  is  designated  to 
begin  at  the  expiration  of  a  previous 
sentence  imposed  by  another  court,  the 
prisoner  must  serve  the  term  so  im- 
posed successively.  Rigor  v.  State 
(1905)  101  Md.  465,  61  Atl.  631, 4  Ann. 
Gas.  719;  Culwell  v.  State  (1913)  70 
Tex.  Grim.  Rep.  696,  167  S.  W.  765; 
Miller  V.  State  (1898)  —  Tex.  Crim. 
Rep.  — ,  44  S.  W.  162. 

In  Rigor  v.  State  (1905)  101  Md. 
465,  61  Ati.  631,  4  Ann.  Cas.  719,  it 
appeared  that  a  prisoner,  while  serv- 
ing a  five-year  sentence  imposed  by 
tiie  circuit  court  of  Baltimore  county, 
was  tried,  convicted,  and  sentenced  by 
the  criminal  court  of  Baltimore  eity 
to  imprisoimient  for  nine  yean  to  be- 
gin immediately  on  the  expiration  of 
the  five-year  sentence  previously  im- 
posed on  him.  The  accused  contended, 
among  other  things,  that  the  sentence 
was  aumulative.  The  court  held  t^at 
a  court  could  impose  a  sentence  to  be- 
gin in  the  future  at  the  expiration  of 
a  prior  sentence,  and  that  it  made  no 
difference  whether  the  prior  sentence 
was  made  by  the  same  court,  or  a  dif- 
ferent court,  saying:  "The  matter 
just  indicated  concerns  the  sentence 
imposed  by  the  criminal  court.  It  has 
been  objected  to  the  sentence,  first, 
that  it  is  cumulative,  that  is  to  say, 
by  its  terms  it  was  not  to  begin  until 
the  expiration  of  a  prior  sentence  im- 
posed by  another  and  a  different  tri- 
bunal. .  .  .  In  25  Am.  &  Eng.  Enc. 
Law,  2d  ed.  303,  it  is  said:  'When  a 
defendant  is  already  in  execution  of 
a  former  sentence,  sentence  of  im- 
prisonment may  be  given  against  him 
to  commence  from  the  expiration  of 
the  term  of  imprisonment  which  he  is, 
at  the  time,  serving;'  and  in  support 
of  the  text  the  subjoined  cases  are 
cited  in  note  11.  Wilkes  v.  Rex  (1770) 
4  Bro.  P.  C.  860,  2  Eng.  Reprint,  244, 
4  Burr.  2575,  98  Eng.  Reprint,  354; 
Wallace  v.  State  (1899)  41  Fla.  547, 
26  So.  713;  Kite  v.  Com.  (1846)  11 
Met.  (Mass.)  581;  Mims  v.  State 
(1880)  26  Minn.  498,  6  N.  W,  374;  Ex 


Digitized  by 


Google 


384 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [5  A.L.R. 


parte  Ryan  (1874)  10  Nev.  261;  Mills 
V,  Com.  (1850)  13  Pa.  630;  Russell  v. 
Gam.  (1821)  7  Serg.  &  R.  (Pa.)  489. 
See  Hoehheimer,  Crim.  Law,  §  196. 
If  a  court,  exercising  jurisdiction  in 
eriminal  cases,  may  lawfully  impose  a 
scititence  to  begin  in  the  future  upon 
the  expiration  of  a  prior  sentence,  it 
can  make  no  possible  difference  wheth- 
er the  prior  sentence  was  imposed  by 
the  same  or  some  other  court,  deriv- 
ing its  power  from  the  same  authority. 
Jurisdiction  to  inflict  cumulative  pun- 
ishment is  dependent,  not  on  the  ac- 
cident that  the  offender  has  been  con- 
victed twice  or  oftener  before  the  same 
tribunal,  but  upon  the  fact  that  dis- 
tinct violations  of  the  law  have  been 
committed  by  one  individual,  whose 
malefactions  merit  separate,  and 
therefore  cumulative,  penalties.  Au- 
thority to  sentence  at  all  is  incident  to 
and  a  consequence  of  the  power  to  try 
an  accused,  and  the  right  to  try  is 
founded  on  the  fact  that  the  crime  was 
committed  within  the  jurisdiction  of 
the  court,  and  upon  the  further  fact 
that  the  prisoner,  after  being  indicted, 
is  present  in  person  before  the  court 
during  the  trial.  It  is  not  material 
how  or  by  what  means  he  was  brought 
into  court,  as  will  be  shown  later  on 
in  discussing  another  phase  of  the 
case.  If  the  court  which  imposed  a 
sentence  that  is  to  begin  upon  the  ex- 
piration of  a  prior  punishment,  inflict- 
ed by  some  otiier  tribunal  of  the  same 
oommonwealtfa,  has  jurisdiction  of  the 
effense  charged,  and  over  the  culprit, 
tt  can  unquestionably  proceed  to  try 
him,  and,  upon  conviction,  can  sen- 
tence him  for  that  violation  of  the  law 
by  imposing  a  cumulative  penalty.  If 
l^is  were  not  so,  the  subsequent  of- 
fense might  remain  unpunished  by 
reason  of  the  death  of  material  wit- 
nesses during  the  running  of  the  prior 
sentence." 

In  Culwell  V.  State  (1913)  70  Tex. 
Crim.  Rep.  596,  157  S.  W.  765,  the  ac- 
cused was  tried  and  convicted  of  false 
swearing  in  the  district  court  of  one 
county.  Pending  a  motion  for  a  new 
trial,  he  was  taken  from  the  sheriff  of 
that  county  on  a  bench  warrant,  issued 
by  the  district  court  of  another  county, 
and  was  tried  and  convicted  of  incest, 


and  sentenced  to  ten  years  in  the  pen- 
itentiary. He  was  then  returned  to 
the  first  county,  where  he  withdrew 
his  motion  for  a  new  triid,  and  was 
sentenced  to  two  years  in  the  peniten- 
tiary, to  begin  at  the  expiration  of  the 
ten-year  sentence.  It  was  held  that, 
the  statute  having  provided  for  cu- 
mulative sentences,  it  was  perfectly 
proper  for  the  sentence  to  be  so  im- 
posed. The  court  said:  "We  deem 
it  unnecessary  to  discuss  this  question. 
Our  statute,  article  862,  Code  of  Crim- 
inal Procedure,  prescribes:  When 
the  same  defendant  has  been  convict- 
ed in  two  or  more  cases,  and  the  pun- 
ishment assessed  in  each  case  is  con- 
finement in  the  penitoitiary  or  the 
county  jail  for  a  term  of  imprisonment, 
judgment  and  sentence  shall  be  ren- 
dered and  pronounced  in  each  case  in 
the  same  manner  as  if  there  had  been 
but  one  conviction,  except  that  the 
judgment  in  the  second  and  subse- 
quent convictions  shall  be  that  the 
punishment  shall  begin  when  the 
judgment  and  sentence  in  the  preced- 
ing conviction  have  ceased  to  operate, 
and  the  sentence  and  execution  there- 
of shall  be  accordingly.'  Under  our 
law  the  judgment  of  conviction  in  a 
felony  case  is  not  the  final  judgment. 
It  takes  the  sentence,  and,  until  the  sen- 
tence, the  judgment  is  not  final.  While 
the  judgment  of  conviction  was  had  in 
the  Potter  county  case  before  tiie  con- 
viction and  sentence  in  the  Floyd 
county  case,  under  the  law,  the  con- 
viction in  the  Floyd  county  ease  be- 
came final  before  that  in  the  Potter 
county  case."  And  upon  rehearing: 
it  was  said:  "It  was  the  evident  in- 
tention of  the  legislature  and  we 
think  the  only  reasonable  construc- 
tion that  can  be  placed  on  said  article 
862,  tiiat  whichever  sentence  is  first 
pronounced  and  entered  is  the  first 
conviction.  And  that,  to  take  the 
whole  article  and  the  clear  purpose 
and  intent  of  the  legislature,  it  is 
clear  to  us  that  the  last  sentence  pro- 
nounced is,  in  contemplation  of  that 
article,  the  second  and  subsequent 
conviction,  and  that  the  last  sentence^ 
whether  it  be  the  case  first  originally 
tried  wherein  a  verdict  of  guilty  is 
rendered,  or  not,  is  the  subsequent  oir 
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tut  conviction  and  sentence  contem- 
plated by  said  article  and  the  law." 

In  Miller  v.  State  (1898)  —  Tex. 
Crim.  Rep.  — .  44  S.  W.  162,  the  ac- 
cused, while  serving  a  term  of  impris- 
onment imposed  by  a  district  court  of 
one  county,  was  sentenced  by  another 
coart  to  another  term  of  imprison- 
ment, to  begin  at  the  expiration  of  the 
one  he  was  then  serving.  The  record 
of  the  former  sentence  was  before  the 
court  when  it  imposed  the  later  sen- 
tence. The  court  held  that  a  cumula- 
tive sentence  was  authorized  in  such  a 
case. 

Bat  a  cumulative  sentence  is  not 

authorized  when  there  is  no  record  of 
the  former  sentence  before  the  court, 
but  merely  the  accused's  own  tes-  • 
timony  and  the  fact  that  the  accused 
was  taken  from  the  penitentiary  for 
the  later  tnal.  Bullard  v.  State  (1890) 


40  Tex.  Crim.  Rep.  270,  50  S.  W.  348. 
In  that  case  it  appeared  that  the  ac- 
cused had  been  sentenced  to  seven 
years  in  the  penitentiary  for  a  theft 
of  a  horse,  to  begin  at  the  expiration 
of  tiie  term  of  sentence  which  the  ac- 
cused was  then  serving,  ft  appeared 
that  the  record  of  the  former  sentence, 
which  was  in  a  different  county,  was 
not  before  the  court  at  the  last  sen- 
tence. It  was  held  that  unless  the 
record  of  the  former  conviction  of  the 
accused,  together  with  the  evidence  as 
to  his  identity,  was  introduced,  the 
court  would  not  be  authorized  in  mak- 
ing the  sentence  cumulative,  unless 
the  conviction  occurred  at  the  same 
term  of  the  court,  though  the  accused's 
own  testimony,  and  tiie  fact  that  he 
was  taken  from  the  penitentiary  to  be 
tried,  were  before  the  court 


HARRY  H.  BREWER  et  al.,  Appts^ 

V. 

A.  H.  WARNER. 

KoMaaa  Supreme  Court  —  July  O,  1010, 

(—  Kan.      182  Pac.  411.) 

lufticial  sale  —  confirmation  —  effect  as  adjudication. 

1.  Gonfirmation  of  a  sheriff's  sale  of  land,  made  under  a  general  execu- 
tion issued  on  a  judgment  for  debt,  is  not  an  adjudication  tiiat  the  land 

was  lawfully  subject  to  sale;  and  in  an  action  by  the  debtor  against  the 
creditor  for  damages  for  deprivation  of  exempt  property  the  debtor  may 
show  that  the  land  was  his  government  homestead,  and  that  the  debt  was 
contracted  before  patent  issued,  notwithstanding  confirmation  of  the  sale. 
[See  note  on  this  question  beginning  on  page  390.] 


Exemption  —  constmction  of  '^t  ex- 
empt." 

2.  A  provision  in  a  state  statute, 
making  subject  to  execution  lands  not 
exempt  by  law.  includes  exemptions  un- 
der Federal  as  well  as  under  state  laws. 
JndgMOit  —  ezonptiona  — conclusive- 
ness. 

3.  An  adjudication  that  homestead 
land  was  subject  to  execution  is  not 
subject  to  collateral  attack,  although 
erroneous. 

[See  15  R.  C.  U  869  «t  seq.] 
~  adjudication  as  to  jndidal  sale. 

4.  In  case  of  a  judicial  sale  the  court 

Headnote  1  by  BuBCR,  J. 
6  A.L.R.— 2& 


actually  or  presumptively  adjudicates 
every  matter  essential  to  the  pnqwie^ 
and  validity  of  the  sale  decree.  , 

[See  16  R.  C.  L.  32.] 
Judicial  sale  —  sheriff  as  agent  of 

court. 

6.  The  sheriff  does  not.  in  selling  un- 
der general  execution,  act  as  the  agent 
of  the  court. 

[See  10  R.  C.  L.  1288.] 
—  innocent  purchaser. 

6.  The  purchaser  at  sheriff^  sale  Is^ 
not  an  innocent  purchaser* 

[See  10  R.  G.  L  1824J 
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Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Finney 
County  (Downer,  J.)  in  favor  of  defendant  in  an  action  brought  to  recov^ 
damages  for  alleged  wrongful  sale  of  plaintiffs'  government  homestead. 
Beveraed. 

The  facts  are  stated  in  the  opinion  of  the  court      ■  • 
Mr.  H.  O.  Trinlde,  for  appellants :        and  will  receive  no  further  atten- 
Unless  plaintiffs  maintain  this  action  tion. 
for  damages,  they  have  no  remedy  for       The  plaintiff  made  final  proof  un- 


the  wronfiTS  committed  by  defendant. 
The  sale  of  their  land  on  the  execution 
was  not  only  wron^ul,  but  wilful;  and 
defendant  testified  that  he  knew  that 
the  land  was  the  government  homestead 
of  plaintiffs  when  he  filed  his  judgment 
in  the  district  court. 

Nash  V.  Farmers'  &  M.  Bank,  3  Kan. 
App.  694,  44  Fac.  907;  Jean  v.  Dee.  5 
Wash.  580,  32  Pac.  460;  Mullaney  v. 
Humes,  48  Kan.  368,  29  Pac.  691;  Stark 
v.  Bare,  39  Kan.  100,  7  Am.  St  Rep. 
537,  17  Pac  826;  18  Cyc.  1489;  17  Cyc. 
1577;  Pope  v.  Benster,  42  Neb.  304,  47 
Am.  St  Rep.  703,  60  N.  W.  561;  Erath 
v.  Glenn,  89  Kan.  65,  129  Fac.  830. 

Messrs.  Hoskinson  &  Field  and  Rich- 
ard J.  Hopkins,  for  appellee : 

The  judgment  was  regular  in  all  re- 
spects, and  plaintiff  was  bound  to  take 
notice  of  all  the  proceedings  had  there- 
in. If  there  were  any  irregularities  in 
the  proceedings  in  any  way  they  were 
cured  by  the  confirmation  of  the  sale. 

Knox  V.  Doty,  81  Kan.  139,  135  Am. 
St  Rep.  351,  105  Fac.  437;  Head  v. 
Daniels,  38  Kan.  2,  15  Pac.  911;  White 
V.  Houser,  98  Kan.  645,  158  Pac.  1123. 

If  plaintiff  had  desired  to  claim  his 
land  exempt,  it  was  his  duly  when  exe- 
cution was  issued  to  have  notified  the 
sheriff,  or  to  have  objected  to  the  con- 
firmation, or  to  have  moved  to  set  aside 
'the  confirmation  as  made. 
'  Day  v.  First  Nat.  Bank,  6  Kan,  App. 
821,  49  Fac.  691 ;  J.  B.  Watkins  Land 
Mortg.  Co.  V.  Mullen,  62  Kan.  4,  84 
Am.  St  Rep.  372,  61  Pac.  385;  Doran 
V.  Kennedy,  237  U.  S.  362,  59  L.  ed. 
996,  36  Sup.  Ct.  Rep.  615. 

Bnrch,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  one  for  damages 
for  depriving  the  plaintiff  of  his 
government  homestead  by  means  of 
a  sale  under  execution  to  satisfy  a 
debt  contracted  prior  to  issuance  of 
the  patent.  The  defendant  pre- 
vailed, and  the  plaintiff  appeals. 

The  petition  tendered  other  issues 
than  the  one  stated.  They  were  ei- 
ther waived  by  the  plaintiff,  or  were 
properly  adjudicated  against  him. 


der  his  homestead  entry,  and  re- 
ceived a  final  receipt  on  November 
22,  1912.  The  patent  followed  on 
March  25,  1913.  On  December 
2,  1912,  judgment  was  rend- 
ered by  a  justice  of  the  peace  in 
favor  of  the  defendant  and  against 
the  plaintiff,  on  a  grocery  bill  then 
more  than  six  months  overdue.  A 
transcript  of  the  judgment  was  filed 
in  the  district  court  on  December 
4th.  On  January  29,  1915,  the  de- 
fendant caused  execution  to  issue, 
which  the  sheriff  levied  on  the  land 
in  controversy.  The  land  was  sold 
to  the  defendant,  the  sale  was  con- 
firmed, and  a  sheriff's  deed  was  duly 
issued  and  recorded.  Immediately 
after  receiving  the  sheriff's  deed  ttie 
defendant  sold  the  building  on  the 
land,  and  later  sold  and  conveyed  the 
land  itself.  The  defendant  testified 
that  at  the  time  he  filed  the  tran- 
script in  the  district  court  he  knew 
the  plaintiff  had  filed  on  the  land  as 
a  government  homestead,  had  made 
final  proof,  and  had  receievd  his 
final  receipt.  The  plaintiff  testified 
that  at  the  time  the  legal  proceed- 
ings described  were  ts&en.  he  was 
absent  from  the  state,  and  knew 
nothing  of  them  until  after  the  sher- 
iff's deed  was  recorded. 

The  plaintiff's  position  is  that  the 
proceedings  were  perfectly  regular, 
in  the  sense  they  were  conducted  ac- 
cording to  all  the  statutory  formali- 
ties, but  that  the  defendant  abused 
legal  process,  and  thereby  deprived 
the  plaintiff  of  his  homestead,  con- 
trary to  the  express  prohibition  of 
the  Federal  statute :  "No  lands  ac- 
quired under  the  provisions  of  this 
chapter  shall  in  any  event  become 
liable  to  the  satisfaction  of  ai^  debt 
contracted  prior  to  the  issuing  of 
the  patent  therefor."  U.  S.  Rev. 
Stat.  ^  2296,  Comp.  Stat  §  4551,  8 
Fed.  Stat  Anno.  2d  ed.  p.  576. 
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The  defendant's  position  is  that 
confirmation  of  the  slieriff  *s  sale  con- 
stituted an  adjudication  that  the 
land  was  subject  to  sale  and  law- 
fully sold,  and  that  the  plaintiff  is 
not  at  liberty  to  attack  adjudication 
collaterally,  as  by  the  present  action. 

The  statute  provides  that  lands 
"not  exempt  by  law"  shall  be  sub- 
ject to  payment  of  debts,  and  shall 
be  liable  to  be  taken  on  execution 
md  sold  in  the  manner  prescribed. 
E.«p«o.-.       Gen  Stat.  191^ J 

coutrnetlon  of      7344       (Code  ClV. 

phrase,  "not  exempt  by  law,"  in- 
cludes Federal  as  well  as  state  law. 

The  Federal  statute  is  open  to  in- 
terpretation. Under  certain  cir- 
cumstances a  government  home- 
stead may  be  sold  to  satisfy  debts 
contracted  before  patent,  notwith- 
atuiding  the  declaration  that  "no 
lands.  .  .  .  shall  in  any  event  be- 
come liable/'  etc.  In  appl3rin8r  the 
statute,  questions  of  fact  arise: 
When  was  the  debt  created,  and 
when  was  the  patent  issued  ?  There 
is  abundant  room,  therefore,  for  ex- 
etdse  of  the  judicial  function,  and 
if,  in  exercise  of  that  function,  it  has 
been  adjudicated  that  homesteaded 

j«is»«>t-  '»n<^  subject  to 
czemptioDB—       sale  on  execution,  it 

IS  01  no  consequence 
that  the  court  erred.  The  adjudi- 
cation cannot  be  attacked  except  by 
direct  proceeding  in  the  same  court 
or  by  appeal.  Was  confirmation  of 
the  sheritTs  sale  in  this  case  such  an 
adjudication? 

In  considering  the  question  just 
stated,  the  distinction  between  a  ju- 
dida!  sale  proper  and  a  sale  by  vir- 
tue of  a  general  execution  must  be 
kept  in  mind.  Norton  y.  Reardon, 
67  Kan.  302,  100  Am.  St.  Rep.  459, 
72  Pac.  861;  Carter  v.  Hyatt,  76 
Kan.  304,  91  Pac.  61.  In  the  case 
of  a  judicial  sale  the  court  actually 
or  presumptively  adjudicates  every 
-««jBdie«tim  matter  essential  to 
u  to  j«dieiia      the  propriety  and 

validity  of  the  sale 
decree.  Powers  which  the  court 
possessed  at  the  time  of  entering 
the  decree  may  be  exercised  at  the 
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time  of  confirmation;  and  in  a  giv- 
en instance  it  may  be  presumed  that 
this  occurred.  In  the  case  of  a  sale 
under  general  execution  the  sheriff 
does  not  act  as  the 

agent  of  the  court.  aherlC  mm  «C«Ht 

The  court  has  not 
specified  the  property  or  adjudicat- 
ed the  lien,  and  has  not  otherwise 
been  concerned  with  the  course 
which  the  sheriff  shall  pursue.  In 
executing  the  process  the  sheriff  has 
no  guidance  but  the  law,  and  takes 
his  chance  of  finding  and  levying  on 
property  which  is  not  exempt. 

The  purchaser  at  a  sheriff's  sale 
is  not  an  innocent  purchaser.  He 
knows  the  limita- 
tions on  the  sheriff's  pJJJK^i 
power,  and  buys 
what  the  sheriff  can  sell,  and  no 
more.  When  the  sheriff's  return  of 
sale  comes  before  the  court  for  con- 
firmation, the  proceeding  may  be, 
and  commonly  is,  ex  parte.  Con- 
firmation may  take  place  on  the  mo- 
tion of  the  sheriff,  or  of  the  pur- 
chaser, or  on  the  court's  own  motion, 
and  at  any  time,  without  notice 
to  anybody.  Confirmation  usually 
follows  an  inspection  of  the  writ  and 
the  return,  and,  so  far  as  the  record 
discloses,  confirmation  in  this  case 
was  typical.  The  order  of  confirm- 
ation is,  indeed,  an  adjudication  of 
all  the  facts  involved  in  the  inquiry 
(Carter  v.  Hyatt,  76  Kan.  304,  306, 
91  Pac.  61) ;  but  how  does  the  ques- 
tion of  the  exempt  character  of  land 
seized  and  sold  get  into  the  case  at 
that  time? 

Formerly  the  statute  relating  to 
confirmation  read  as  follows:  "If 
the  court,  upon  the  return  of  any 
writ  of  execution,  for  the  satisfac- 
tion of  which  any  lands  or  tenements 
have  been  sold,  shall,  after  having 
carefully  examined  the  proceedings 
of  the  officer,  be  satisfied  that  the 
sale  has,  in  all  respects,  been  made 
in  conformity  to  the  provisions  of 
this  article,  the  court  shall  direct  the 
clerk  to  make  an  entry  on  the  jour- 
nal that  the  court  is  satisfied  of  the 
legality  of  such  sale,  and  an  order 
that  the  officer  make  to  the  purchas- 
er a  deed  for  such  lands  and  tene- 
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ments.  .  .  Genl  Stat.  1868, 
chap.  80,  §  458. 

The  present  statute,  enacted  in 
1909,  reads  as  follows:  "The  sher- 
iff shall  at  once  make  a  return  of  all 
sales  made  under  this  act  to  the 
court;  and  the  court  .  .  .  if  it 
finds  the  proceedinsrs  regular  and 
in  conformity  with  law  and  equity^ 
shall  confirm  the  same,  and  direct 
that  the  clerk  make  an  entry  upon 
the  journal  that  the  court  finds  that 
the  sale  has  in  all  respects  been 
made  in  conformity  to  law,  and 
order  that  the  sheriff  make  to  the 
purchaser  the  certificate  of  sale  or 
deed  provided  for  in  this  act."  Gen. 
Stat.  1915,  §  7404. 

Under  tide  old  law,  if  the  proceed- 
ings were  regular,  that  is,  if  ihe 
machinery  of  the  law  had  been 
manipulated  according  to  rule,  the 
court  was  obliged  to  confirm  the 
sale.  Thus,  inadequacy  of  price,  un- 
less so  gross  as  to  indicate  no  real 
sale,  was  not  ground  for  setting 
aside  a  sale.  The  present  statute 
was  designed  to  give  the  court  larg- 
er authority  and  larger  discretion  in 
dealing  with  sheriffs'  sales,  in  order 
to  promote  justice. 

It  is  impossible  to  say  that  the 
Statute  of  1909  enlarged  the  issues 
presented  by  a  motion  to  confirm,  to 
include  the  subject  under  considera- 
tion. The  subject  is  purely  one  of 
legal,  and  not  of  equitable,  cogni- 
zance, and  is  of  precisely  the  same 
character  as  it  was  before  1909.  The 
sheriff  is  forbidden  to  subject  ex- 
empt property  to  execution  process. 
The  execution  debtor's  right  is  a  le- 
gal right,  and  neither  the  creditor 
nor  the  purchaser,  nor  anyone  else, 
has  any  equities  in  the  matter.  The 
result  is  we  are  still  confronted  by 
the  old  question,  in  the  old  form: 
What  does  confirmation  of  a  sheriff's 
sale  made  under  a  general  execution 
adjudicate? 

The  decisions  of  this  court  are 
uniform  and  unanimous  to  the  ef- 
fect that  confirmation  of  an  ex- 
^n.rm.«o«^  ecution  salo  does 
effect  mm  not  adjudicate  the 

fact  that  the  land 
sold  was  lawfully  subject  to  seizure 


'  and  sale.  The  sheriff  may  sell  land 
not  subject  to  execution,  because  it 
belongs  to  a  person  other  than  the 
execution  debtor.  In  that  event, 
confirmation  adjudicates  nothing 
against  the  owner.  Capital  Bank  t. 
Huntoon,  35  Kan.  577,  11  Pac.  369. 
syl.  1.  Indeed,  the  owner  is  not  even, 
concluded  by  denial  of  his  motion  to 
set  aside  the  sale,  interposed  before 
confirmation.  White-Crow  v.  White- 
Wing,  3  Kan.  276 ;  Harrison  v.  An- 
drews, 18  Kan.  635,  syl.  3;  Mills  v. 
Fettigrew,  45  Kan.  673,  26  Fac.  33, 
syl.  2. 

The  case  last  cited  is  instructive. 
Fettigrew  claimed  title  under  a  deed 
executed  by  the  receiver  of  a  rail- 
road company.  Mills  claimed  title 
by  virtue  of  a  sale  made  under  an 
execution  issued  to  collect  a  judg- 
ment against  the  railroad  company. 
Fettigrew  tried  to  enjoin  the  sale, 
but  tiie  proceeding  failed,  otherwise 
than  on  the  merits.  Fettigrew  then 
contested  the  sale  by  motion  to  set 
it  aside,  was  defeated,  and  the  sale 
was  confirmed.  Fettigrew  then 
commenced  an  action  of  ejectment 
against  Mills,  and  the  decision  of 
this  court  was  that  he  was  not  con- 
cluded by  the  adjudication  denying 
his  motion  and  confirming  the  sale. 

The  principle  just  discussed  ap- 
plies when  exempt  property  is  sold. 
The  sheriff  suffers  from  a  defect  of 
power.  He  has  no  more  authority 
to  seize  and  sell  property  of  the 
judgment  debtor  which  is  exempt 
than  he  has  to  seize  and  sell  prop- 
erty of  a  stranger.  He  cannot  cre- 
ate a  lien,  to  be  adjudicated  by  con- 
firmation, by  simply  seizing  and 
selling  land  withdrawn  by  law  from 
the  scope  of  his  official  activity.  The 
issues  on  confirmation  are  precisely 
the  same  in  one  instance  as  in  the 
other.  The  judgment  of  confirma- 
tion adjudicates  no  more  in  one  case 
than  in  the  other,  and  this  court  has 
so  decided.  Gapen  v.  Stephenson, 
17  Kan.  613,  syl.  3. 

In  the  case  just  cited  land  was  at- 
tached for  the  debt  of  Gapen,  who 
moved  to  discharge  the  attachment 
on  the  ground  the  property  was  the 
homestead  of  himself  and  wife.  The 
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motion  was  denied,  and  after  judg- 
ment a  decree  was  entered  for  sale 
of  the  property  to  satisfy  the  judg- 
ment After  sale  Gapen  and  his 
wife  joined  in  a  motion  to  set  aside 
the  sale,  on  the  ground  the  land  was 
their  homestead.  The  motion  was 
denied.  In  this  court  the  wife's  ap-^ 
peanmce  was  disregarded,  and  the 
appeal  was  disposed  of  as  if  Gapen 
alone  had  moved  to  set  aside  the 
sale.  It  was  said  the  motion  to  set 
aside  the  sale  was  in  effect  a  renewal 
of  the  motion  to  discharge  the  at- 
tachment, so  was  virtually,  but  not 
strictly,  governed  by  l^e  doctrine  of 
res  judicata.  Since,  however,  the 
motion  had  once  been  denied,  and 
because  the  decision  on  the  motion 
would  "not  affect  the  ultimate  rights 
of  the  parties  in  a  regular  suit  in- 
volving the  same  issues"  (page  618 
of  17  Kan.) ,  the  court  saw  no  reason 
to  interfere  with  the  decision  of  the 
district  court,  overruling  the  mo- 
tion on  the  point  presented,  that  the 
land  was  a  homestead. 

In  the  case  of  Treptow  v.  Buse,  10 
Ran.  170,  judgment  was  rendered 
against  Treptow  by  a  justice  of  the 
peace,  an  abstract  of  the  judgment 
was  filed  in  the  district  court,  exe- 
cution was  issued,  and  land  was  sold. 
Treptow's  wife  moved  to  set  aside 
the  sale,  on  two  grounds:  First, 
that  she  owned  the  property;  and. 
second,  that  it  was  the  homestead  of 
herself  and  husband.  The  motion 
was  denied,  and  a  countermotion  to 
confirm  was  allowed.  In  the  opin- 
ion the  court  said :  "We  cannot  say 
that  the  district  court  abused  its  dis- 
cretion when  it  decided  to  let  the 
qaestion  go  before  a  jury  in  an  ac- 
tion of  ejectment.  It  must  be  re- 
membered that  this  decision  on  the 
motion  is  not  conclusive  as  to  the 
facts.  If  the  conveyance  was  in 
good  faith  and  for  a  valuable  consid- 
eration, or  if  the  property  is  her 
homestead,  these  facts  can  be  shown 
in  defense  to  an  action  of  ejectment 
by  the  purchaser.  No  writ  of  as- 
sistance runs  to  put  him  in  posses- 
sion. He  must  bring  his  action  at 
law,  and  either  party  will  then  be 
entitled  to  a  jury."  10  Kan.  180. 


1B$  Pme.  ill.) 

There  is  no  reason  for  saying  that 
adjudication  of  the  motions  to  set 
aside  and  to  confirm  would  have 
been  more  inclusive,  of  more  force 
against  Treptow,  if  he  had  pre- 
sented the  homestead  question  in- 
stead of  his  wife.  Very  cleariy  adju- 
dication of  the  motion  to  confirm 
would  not  have  foreclosed  further 
litigation  if  the  confirmation  had 
been  ex  parte  and  the  homestead 
question  had  not  been  presented  at 
all. 

.  The  defendant  cites  the  case  of  J. 
B.WatkinsLandMortg.  Co.  v.  Mul- 
len, 62  Kan.  I,  84  Am.  St.  Bep.  372, 
61  Pac  385,  in  which  an  administra- 
tor's sale  and  deed  of  a  government 
homestead  were  collaterally  attacked 
by  a  motion  to  set  aside  a  subse- 
quent sheriff's  sale.  The  probate 
court,  having  jurisdiction  over  the 
subj^t,  had  adjudicated  liability  of 
the  land  to  appropriation  for  pay- 
ment of  debts,  and  it  was  held  the 
adjudication,  even  if  erroneous, 
could  not  be  collaterally  Impeached. 
The  defendant  also  cites  the  case 
of  White  V.  Houser,  98  Kan.  645, 
158  Pac.  1123.  In  that  case  Krouse 
obtained  a  judgment  against  White. 
Land  was  attached,  the  attachment 
was  confirmed,  the  land  was  sold, 
and  the  sale  was  duly  made  and 
confirmed.  Houser  was  subrogated 
to  ^e  lights  of  Krouse.  The  land 
sold  in  the  Krouse  Case  was  White's 
government  homestead.  The  sale 
was  upheld,  not  because  the  confirm- 
ation adjudicated  the  homestead 
question  adversely  to  White,  but  be- 
cause liability  of  the  land  to  seiziire 
and  sale  had  been  determined  in  the 
principal  judgment,  and  the  sheriff, 
in  making  the  sale,  acted  pursuant 
to  an  order  of  the  court  itself,  estab- 
lishing the  lien  and  directing  the 
sale.  ' 

The  court  concludes  that  the  order 
confirming  the  sheriff's  sale  did  not 
adjudicate  that  the  land  was  lawful- 
ly subject  to  appropriation  to  satis- 
fy the  judgment  on  which  the  ex- 
ecution was  issued.  i 

The  judgment  of  the  District 
Court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


All  the  Justices  concur. 
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CcMifinaatSim  of  ezecnlion  sale  of  land     adjudicrticm  that  die  land  was  not 


The  cottfiimation  of  an  execution 
sale  of  land  is  not  an  adjudication  that 
the  land  was  not  exempt.  Treptow  v. 
Buse  (1872)  10  Kan.  170;  Gapen  v. 
Stephenson  (1877)  17  Kan.  618; 
Brewer  v.  Warner  (reported  here- 
with) ante,  385;  Schribar  v.  Piatt 
1(1886)  19  Neb.  626.  28  N.  W.  289  (un* 
der  a  statute  similar  to  the  one  first 
quoted  in  the  reported  case) ;  Bau- 
mann  v.  Pranae  (189S)  37  Neb.  807,  56 
N.  W.  395;  Best  v.  Zutavem  (1898)  53 
Neb.  619,  74  N.  W.  81;  Beat  v.  Grist 
(1901)  1  Neb.  (Unof.)  812,  95  N.  W. 
836;  Harding  v.  Atlantic  Trust  Co. 
(1901)  26  Wash.  536,  67  Pac.  222; 
Whitworth  v.  McKee  (1903)  32  Wash. 
S3,  72  Pac.  1046  (where  the  point  is 
not  discussed). 

It  was  held  in  McHugh  t.  Smiley 
(1885)  17  Neb.  620,  20  N.  W.  296,  that 
an  ex  parte  confirmation  does  not  af- 
fect a  homestead  right. 

In  Best  V.  Zutavern  (1898)  58  Neb. 
619,  74  N.^  W.  81,  supra,  it  was  held 
that  the  court  properly  refused  to  con- 
sider the  question  of  homestead  as 
an  objection  to  confirmation. 

In  2  Freeman  on  Executions,  3d  ed. 
§  311,  p.  1819,  it  is  said:  "Whether  the 
exemption  of  the  property  is  a  proper 
subject  of  consideration  upon  motion 
to  confirm  an  execution  sale  is  a  ques- 
tion which  has  been  but  infrequently 
considered.  If  a  sale  may  be  refused 
confirmation  on  the  spx}und  that  the 
property  sold  was  »cempt  therefrom, 
the  granting  of  an  order  of  confirma- 
tion might  involve  an  adjudication, 
actual  or  presumed,  that  the  property 
sold  was  not  exempt  from  such  sale. 
We  think  the  better  opinion  is  that 
the  right  of  exemption;  where  claimed. 


should  be  left  for  determination  in 
some  subsequent  action  to  recover  the 

property  sold,  or  to  otherwise  deter- 
mine its  title,  and  hence,  that  the  con- 
firmation of  the  sale  of  real  property 
does  not  estop  its  owner  from  contend- 
ing, in  a  subsequent  action,  that  it 
constituted  a  homestead,  and  was* 
therefore,  not  subject  to  execution 
sale." 

But  in  the  state  of  Washin^n  the 
court  follows  the  general  rule,  as  will 
appear  from  the  cases  heretofore  cit- 
ed, although  in  that  state  it  is  held 
that  the  court  may  refuse  to  confirm 
the  sale  on  the  ground  that  the  land  is 
homestead.  Field  v;  Greiner  (1895) 
11  Wash.  8,  89  Pac.  269;  Waldron  v. 
Kineth  (1906)  41  Wash.  469,  111  Am. 
St.  Rep.  1022,  84  Pac.  16  (overruling 
as  dictum  the  statement  to  the  con- 
trary in  Harding  v.  Atlantic  Trust  Co. 
(1901)  26  Wash.  536,  67  Pac.  222)  ; 
Mowbray  Pearson  Co.  v.  Pershall 
(1916)  92  Wash.  616,  169  Pac.  682. 
But  it  should  be  said  that  in  Harding^ 
V.  Atlantic  Trust  Co.  (1901)  26  Wash. 
536,  67  Pac.  222,  supra,  the  court  gives 
as  its  reason  for  the  general  rule  that 
"the  rights  concerning  the  homestead 
could  not  have  been  heard  or  deter- 
mined upon  the  motion  to  confirm  the 
sale,"  which  statement  is,  as  afore- 
said, overruled  as  dictum  in  Waldron 
V,  Kineth  (Wash.)  supra. 

It  may  be  noted  that  in  White  v. 
Houser  (1916)  98  Kan.  645,  158  Pac. 
1123,  discussed  in  the  reported  case 
(Brewer  v.  Warnee,  ante,  385)  it 
was  held  that  the  remedy  was  by  ap- 
peal or  by  opening  the  judgment. 

B.B.B. 
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KENTUCKY  LUMBER  &  MILL  WORK  COMPANY  et  ai.,  Appts., 

V, 

KENTUCKY  TITLE  SAVINGS  BANK  &  TRUST  COMPANY, 

(184  Ky.  244,  211  S.  W.  766.) 
Kentvchv  Court  of  Appeal^^^Maj/  9,  1019, 

llednnics'  Hen  —  what  is  actual  notice. 

1.  Knowledge  by  one  advancing  money  on  mortgage  of  real  estate  that 
improvements  are  being  made  on  the  property,  without  knowledge  of  the 
nature  of  the  contract  under  which  they  are  performed  or  that  the  la- 
borers are  not  paid  in  cash,  does  not  amount  to  the  actual  notice  which» 
by  statute,  subordinates  the  mortgage  to  the  lien  of  the  materialmen. 

[See  w>U  on  thi»  question  beginning  on  page  398.] 


~  determination  of  validity. 

2.  The  validity  and  dignity  of  me- 
chsnics'  liens  must  be  det«*mined  by 
the  provisions  of  the  statute  which  cre- 
ates them,  and  the  application  of  such 
«quitable  principles  as  apply  in  ^e  ab- 
sence of  express  statutory  provisions. 

[See  18  E.  C.  L.  872,  873.] 

~  priority  of  mortgage  —  notice  of 

3.  The  notice  of  materialmen's 
claims  which  a  mortgagee  must  have 
had  to  make  his  mortgage  inferior  to 
that  of  the  materialmen  who  had  not 
filed  notice  of  their  claims  before  the 
mortgage  was  executed  must  be  actual, 
under  a  statute  giving  a  laborer  or  ma- 
terialman a  lien  superior  to  a  mortgage 
or  encumbrance  created  subsequent  to 
the  beginning  of  the  labor  or  furnish- 
ing of  materials,  provided  it  shall  not 
take  precedence  of  a  mortgage  for 
value,  without  notice,  duly  recorded, 
anless  notice  of  intention  to  perform 
the  labor  shall  have  been  filed  in  the 
tleife's  office. 

[See  18  R.  C.  L.  966.] 
Mortgage  —  for  future  advances 
validity. 

4.  A  mortgage  given  to  secure  future 
advances  in  good  faith,  and  properly 
recorded,  is  valid  as  between  tiie  par- 
ties to  it  and  all  subsequent  encum- 
brancers, alttioui^  the  mortgage  does 
not  on  its  face  expressly  state  that  it 
ia  to  secure  future  advances. 

[See  19  R.  C.  L.  393,  429;  see  anno- 
tation 1  A.L.R.  1586.] 

—notice  of  work  done  and  unpaid  for. 

5.  Notice  that  labor  has  been  per- 
formed or  materials  furnished  for  a 
baiUing  on  real  estate,  which  have  not 
been  paid  for,  ia  auflteient  to  subordi- 


nate one  taking  a  mortgage  upon  the 
property  to  mechanics'  liens  subse- 
quently perfected  under  the  statute,  for 
the  labor  and  materials  so  furnished. 

[See  18  R.  a  L.  966.  967.] 
— Botiee  of  Uen  daim. 

6.  One  advancing  mcm^  to  azuitiier 
to  construct  a  house,  with  knowledge 
that  materials  and  labor  have  been  f  ur^ 
nished  for  it,  and  that  the  borrowed 
funds  are  all  that  are  available  to  pay 
for  the  work,  is  chargeable  with  notice 
that  the  labor  is  being  done  with  the 
expectation  of  perfecting  liens  under 
the  statute. 

Notice  —  facts  dependent  upon  in- 
quiry. 

7.  When  one  is  put  upon  inquiry  the 
knowledge  amounts  to  notice  of  the 
actual  facts,  if  the  inquiry  is  a  duty 
and  would  lead  to  the  requisite  knowl- 
edge of  the  facts  if  ordinary  intelli- 
gence and  understanding  were  used. 

[See  20  R.  C.  L.  846.] 

Mortgage  —  building  subsequently 
consfarncted. 

8.  A  mortgage  of  real  estate  does  not 
fail  to  attach  to  a  building  subsequently 
erected  thereon  because  it  was  not  in 
existence  when  the  mortgage  was  exe- 
cuted. 

[See  19B.C.L.890.] 

Subrogatlim  —  advan<»ncnt  to  pay 
par  chase  money  note. 

9.  One  advancing  money  to  discharge 
a  purchase  money  note  upon  real  estate 
is  entitled  to  subrogation  to  the  rights 
of  the  payee  as  against  persons  per- 
:forming  labor  and  furnishing  mat^als 
for  the  erection  of  a  building  on  tiie 
property  before  the  advancement  is 
made. 

[See  25  R.  C.  L.  1361.] 
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Mortgage  —  to  secure  future  advances 
—  when  value  attaches. 

10.  A  mortgage  to  secure  future  ad- 
vances does  not  become  a  mortgage  for 
value  until  the  advances  are  made. 

[See  19  R.  C.  L.  286,  287.] 
Vendor  and  purchaser  —  bona  fide 
purchaser  —  who  is. 

11.  One  has  protection  as  a  bona  fide 


purchaser  of  real  estate  only  if  his  pay- 
ments are  made  before  notice  of  out- 
standing equities. 

Attachment  —  future  advances. 

12.  Money  not  yet  advanced  under  a 
mortgage  to  secure  future  advances  is 
not  subject  to  attachment  for  debts  of 
the  mortgagor. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Chancery  Branch  of  the 
Circuit  Court  for  Jefferson  County,  Second  Division,  in  favor  of  defendant 

in  a  suit  to  enforce  mechanics*  liens.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  David  R.  Castl^an,  for  appel-, 
lant  Lumber  Company: 

Notice  of  a  matericdman's  equity  de- 
prives a  subsequent  mortgage  of  prior- 
ity. 

Foushee  v.  Grigsby,  12  Bush,  7S; 
Scheaa  v.  Boston,  125  Ky.  535,  101  S. 
W.  942;  Trust  Co.  v.  Young,  181  Ky. 
771,  115  S.  W.  780;  First  Nat.  Bank  v. 
Chowning  Electric  Co.  142  Ky.  624. 
134  S.  W.  1156;  Voss  v.  Home  Loan  & 
Bldg.  Asso.  167  Ky.  231.  180  S.  W.  368. 

Before  paying  over  the  proceeds  of 
the  mortgage,  defendant  knew  that  ma- 
terial and  labor  used  in  improving 
property  were  not  paid  for,  which  in 
law  constituted  notice  of  resulting 
statutory  liens. 

Everidge  V.  Martin,  164  Ey.  497, 176 
S.  W.  1004. 

The  right  of  a  mortgagee  to  priority 
must  be  reckoned  from  the  date  he  ac- 
tually pays  over  the  proceeds,  and  not 
from  the  date  the  mortgage  is  recorded. 

Hardin  v.  Harrington,  11  Bush,  367; 
Winlock  V.  Munday,  156  Ky.  806,  162 
S.  W.  76;  Moulder  Holcomb  Co.  v. 
Glasgow  Cooperage  Co.  173  Ky.  619, 
191  S.  W.  275. 

A  part  of  the  proceeds  of  the  mort- 
gage was  attached  in  the  hands  of  the 
Trust  Company,  and  this  fund  should 
be  subjected  to  appellant's  attachment 
if  it  Is  held  that  the  Trust  Company's 
mortgage  is  a  first  lien. 

Jones  V.  Dulaney,  27  Ky.  L.  Rep.  702, 
86  S.  W.  647;  Miles  v.  National  Bank, 
140  Ky.  876, 181  S.  W.  26.  • 

Funds  created  for  a  **bnilding  loan" 
cannot  be  diverted  to  any  other  object. 

Smith  V.  Sanborn  State  Bank,  147 
Iowa,  640,  30  L.R.A.(N.S.)  617,  140 
Am.  St.  Rep.  336,  126  N.  W.  779;  Saw- 
yer V.  Connor.  114  Miss.  863,  L.R.A. 
1918A,  61,  76  So.  131,  Ann.  Gas.  1918B, 
S88. 

Mr.  Joseph  J.  Hancock  also  for  ap- 
pellants. 


Messrs.  Keith  L.  Bullitt  and  Bruce 
&  Bullitt  for  appellee. 

Hurt,  J.,  delivered  the  opinion  of 
the  court: 

Charles  Wright  purchased  a  lot 
in  the  city  of  Louisville,  on  the  17th 
day  of  December,  1916,  for  which 
he-promised  to  pay  the  sum  of  $800. 
He  paid  $50  of  the  agreed  price, 
and  the  vendor  retained  a  lien  in  the 
deed,  w^ich  he  executed  to  Wright 
for  the  lot,  to  secure  the  remainder 
of  the  purchase  price.  Wright  at 
once  began  to  negotiate  with  ma- 
terialmen, mechanics,  and  laborers 
for  the  erection  of  a  dwelling  house 
upon  the  property.  He  entered  into 
a  contract  with  the  appellant  Ken- 
tucky Lumber  &  Mill  Work  Com- 
pany to  furnish  certain  materials 
to  be  used  in  the  construction  of 
the  house,  and  under  this  contract 
the  company  began  to.  deliver  ma- 
terials upon  the  ground,  where  the 
house  was  to  be  erected,  on  the  30th 
day  of  December,  1915,  and,  in- 
cluding the  14th  day  of  January, 
1916,  it  delivered  materials  under 
the  contract,  which,  at  the  contract 
prices,  amounted  to  tiie  sum  of 
$648.23,  and  which  were  used  in  the 
construction  of  the  building.  Wright 
promised  to  pay  the  company  one 
half  of  the  amount  of  the  account 
when  the  roof  should  be  put  npon 
the  house,  and  the  remainder  on  the 
15th  day  of  January,  1916.  Wright 
also  contracted  on  the  30th  day  of 
December,  1915,  with  the  Carl 
Althaus  Company  to  do  work  and 
furnish  materials  to  aid  in  the  con- 
struction of  the  house,  and  be- 
tween that  date  and  January  12, 
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1916,  this  company,  under  its  con- 
tract^ did  labor  and  furnished  ma- 
terials in  the  sum  of  $134.45,  con- 
cluding its  contract  on  the  11th  day 
of  January,  1916.  Various  other 
persons,  under  contracts  with 
Wright,  did  labor  and  furnished 
materials  in  the  construction  of  the 
house;  but  as  they  are  not  appealing 
from  the  judgment  their  claims  will 
not  be  considered. 

About  the  30th  of  December 
Wri£^t  opened  negotiations  with 
the  appellee  Kentuc^  Title  Savings 
Bank  &  Trust  Company,  to  make  a 
loantohim  of  $2,500,  to  be  used  in 
constructing  the  building,  at  the 
same  time  submitting  the  plans  and 
specifications  of  the  proposed  build- 
ing. The  appellee  caused  an  appraise- 
ment of  the  lot  to  be  made,  and 
ascertained  that  the  value  of  the 
naked  lot  was  only  $700,  but  with 
the  completioh  of  the  proposed 
building  it  would  be  of  the  value  of 
$3,500.   It  also  ascertained  that  at 
that  time  excavations  were  being 
made  upon  the  lot  for  the  purpose 
of  the  erection  of  the  building. 
Wright,  on  the  4th  day  of  January, 
1916,  made  application  in  vtrriting 
to  the  Bank  ft  Trust  Company  for 
the  loan,  when  the  latter  caused  an 
examination  of  the  title  to  the  lot 
to  be  made,  and  agreed  to  make  the 
loan,  and  on  the  8th  day  of  January, 
1916,  Wright  executed  his  promis- 
sory note  to  the  Bank  &  Trust  Com- 
pany, for  the  $2,500,  to  be  paid  in 
663  equal  weekly  instalments,  and 
with  the  provision  that  if  he  failed 
to  make  either  of  the  weekly  pay- 
ments all  of  the  instalments  should 
then  become  due  and  collectable.  To 
secure  the  pasnnent  of  the  note  ac- 
cording to  its  terms,  Wright  execut- 
ed to  the  Bank  &  Trust  Company  a 
mortgage  upon  the  lot  upon  which 
the  house  was  being  built,  and  the 
mortgage  was  recorded  in  the  of- 
fice of  the  clerk  of  the  county  court 
on  the  11th  day  of  January,  1916. 
While  the  note  was  executed  for  the 
entire  amount  of  the  loan,  as  though 
it  had  all  been  furnished,  at  the 
date  of  the  note  it  was  not  so  fur- 
nished, but  the  loan  was  made  upon 
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an  agreement  that  the  Bank  & 
Trust  Company  vras  to  retain  the 
amount,  deposited  to  the  credit  of 
an  account  termed  a  "special,"  and 
which  was  used  by  the  Bank  & 
Trust  Company  in  conducting  loans, 
made  for  ^e  purpose  of  erecting 
buildings,  and,  after  the  payment 
of  certain  fees  to  the  Bank  &  Trust 
Company  out  of  it,  for  causing  the 
appraisement  to  be  made,  and  the 
investigation  of  the  title  to  the  lot, 
and  for  handling  such  a  loan,  and 
for  thereafter  investigating  to  see 
if  there  were  any  liens  upon  the 
property  or  taxes  unpaid  upon  it, 
and  reporting  such  matters  to  the 
mortgagor,  and  causing  the  release 
of  liens  for  materials  and  construc- 
tion, and  causing  the  property  to  be 
insured,  if  deenoed  needful,  the  re- 
mainder of  the  loan  was  to  be  ad- 
vanced to  the  mortgagor  as  the 
erection  of  the  building  progressed. 
The  mortgagor  was  not  to  receive 
any  of  the  money  for  any  purpose 
except  to  pay  for  the  materials  and 
labor  as  the  erection  of  the  house 
—  progressed,  and  not  until  the  im- 
provements to  be  paid  for  vrere  put 
upon  the  lot,  when  the  men  who 
furnished  the  materials  would  be 
paid  for  them  by  the  Bank  &  Trust 
Company,  upon  bills  indorsed  as 
correct  by  the  mortgagor.  There 
was  no  express  agreement  that  the 
money  loaned  would  not  be  paid  to 
the  mortgagor,  but  was  to  be  paid 
to  him  under  the  circumstances 
above  stated.  Out  of  the  amount 
for  which  the  note  was  executed, 
the  Bank  &  Trust  Company  on  Jan- 
uary 1 1th  paid  the  sum  which 
Wright  yet  owed  upon  the  lot,  and 
whidi  amounted  to  the  sum  of 
$753.18,  and  on  the  same  day  paid 
ttie  Kentucky  Title  Company  forth© 
examination  of  the  title,  $30.75,  and 
to  itself  the  sum  of  $62.50,  for  the 
services  to  be  rendered  by  it  as 
above  stated.  On  January  12th  it 
advanced  to  Wright  the  sum  of 
$300,  and  on  January  15th  the  sum 
of  $450,  leaving  a  balance  on  its 
hands  of  $903.62.  On  the  16th  day 
of  January,  Wright  fled  the  country, 
and  has  not  been  since  heard  of. 
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leaving  his  building  partially  com- 
pleted, and  his  creditors  for  labor 
and  materials  unpaid. 

Neither  of  the  parties  who  fur- 
nished materials  or  performed  la- 
bor in  the  construction  of  the  build- 
ing filed  in  the  clerk's  office  tiie  pre- 
liminary statement  showing  that  he 
had  performed  or  furnished,  or  ex- 
pected to  perform  labor  or  furnish 
materials,  before  the  recording  of 
the  mortgage  of  the  Bank  &  Trust 
Company,  as  provided  by  §  2463, 
Ky.  Stat.,  except  one  of  liiem,  who 
filed  a  statement  showing  a  lien  for 
an  insignificant  amount;  but,  after 
the  recording  of  the  mortgage  on 
the  11th  day  of  January,  the  appel- 
lant Kentucky  Lumber  &  Mill 
Works  Company,  and  the  Carl 
Althaus  Company,  each  filed  the 
statements  entitling  them  to  a  lien 
upon  the  house  and  lot,  as  provided 
for  by  §  2468,  Ky.  Stat.,  the  one  on 
the  22a  day  of  January,  and  the 
other  on  the  19th  day  of  January, 
and  many  others  who  perform«l 
labor  or  furnished  materials  did 
likewise  within  the  time  to  create 
liens  in  their  behalf. 

The  appellant  Kentucky  Lumber 
&  Mill  Work  Company  sought  to  en- 
force its  lien,  and  obtained  an  at- 
tachment upon  the  sum  of  $903.12 
of  the  loan,  which  the  Bank  &  Trust 
Company  had  not  yet  advanced  or 
paid  to  Wright.  The  other  lien 
holders  were  made  parties  to  the  ac- 
tion, and  upon  a  final  hearing  the 
court  adjudged  that  the  lien  of  the 
Bank  &  Trust  Company,  by  reason 
of  the  mortgage,  was  superior  to 
the  liens  of  any  of  the  materialmen 
or  laborers,  and  that  it  had  a  right 
to  credit  its  note  with  the  amount 
of  the  loan  which  had  not  been  ad- 
vanced, and  dismissed  the  attach- 
ment. The  property  failed  to  sell 
for  a  sufficiency  to  pay  all  the  liens, 
and  from  the  judgment  the  Ken- 
tucky Limiber  &  Mill  Work  Com- 
pany and  Carl  Althaus  Company 
have  appealed. 

No  case  has  ever  been  determined 
by  this  court  where  the  state  of 
facts  was  similar  to  those  in  the 
instant  case,  and  the  judicial  de- 


terminations in  other  jurisdictions 
have  been  controlled  by  statutes  es- 
sentially different  from  the  one  in 
force  in  this  state  upon  the  same 
subject,  and  many  of  the  adjudica- 
tions of  this  court,  touching  the 
liens  of  materialmen  and  laborers, 
have  been  rendered  when  the  pro- 
visions of  the  statute  laws  were  dif- 
ferent from  those  now  in  force. 
The  liens  which  appellants  sought 
to  enforce  are  creatures  of  the  stat- 
utes, and  their  va-  M,ei».ie.'  n.. 
lidity  and  dignity  — tfatomimtioB 
must  be  deter- 
mined  by  the  provisions  of  the 
statutes,  and  tiie  application  of 
such  equitable  principles  aa  apply  in 
the  absence  of  express  statutory 
provisions.  The  statutes,  so  far  as 
same  is  applicable  to  the  facts  of 
this  case,  are  as  follows ; 

"2463.  Lien  of— How  Perfected 
—Amount  of — Mortgage  or  Con- 
veyance— ^Notice.  A  person  who 
p^^orms  labor  or  furnishes  mate- 
rials in  the  erection,  altering,  or 
repairing  a  house,  building,  or  other 
structure,  or  for  any  fixture  or 
machinery  therein,  or  for  the  exca- 
vation of  cellars,  cisterns,  vaults, 
wells,  or  for  the  improvement  in 
any  manner  of  real  estate  by  con- 
tract with,  or  by  the  written  con- 
sent of,  the  owner,  contractor,  sub- 
contractor, architect,  or  authorized 
agent,  shall  have  a  lien  thereon, 
and  upon  the  land  upon  which  said 
improvements  shall  have  been  made 
or  on  any  interest  such  owner  haa 
in  the  same,  to  secure  the  amount 
thereof  with  costs ;  and  said  lien  on 
the  land  or  improvements  shall  be 
superior  to  any  mortgage  or  en- 
cumbrance created  subsequent  to 
the  beginning  of  the  labor  or  the 
furnishing  of  the  materials;  and 
said  lien,  if  asserted  as  hereinafter 
provided,  shall  relate  back  and  take 
effect  from  the  time  of  the  com- 
mencement of  the  labor  or  the  fur- 
nishing of  the  materials:  .  .  . 
And  provided  that  such  lien  shall 
not  take  precedence  of  a  mortgage 
or  other  contract,  lien,  or  bona  fide 
conveyance  for  value  without  no- 
tice, duly  recorded  or  lodged  for 
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record  according  to  law,  unless  per- 
son claiminsr  such  prior  lien  shall 
before  the  recording  of  such  mort- 
gage or  other  contract,  lien  or  con- 
veyance, have  filed  in  the  clerk's  of- 
f-ce  of  the  county  court  of  the 
county  wherein  he  shall  have  per- 
formed labor  or  furnished  mate- 
rials, or  shall  expect  to  perform  la- 
bor or  furnish  materials,  as  afore- 
said, a  statement  showing  that  he 
has  performed  or  furnished,  or  that 
he  expects  to  furnish  such  labor  or 
materials,  and  the  amount  in  full 
thereof  and  his  lien  shall  not  as 
against  the  holder  of  said  mortgage,, 
or  other  contract,  lien,  or  other  con- 
veyance, exceed  the  amount  of  the 
Hen  claimed  or  expected  to  be 
claimed  aa  set  forth  in  such  state- 
ment ..." 

It  win  be  observed  that  one  ren- 
dering labor  or  furnishing  mate- 
rials in  the  erection  of  a  house,  to 
secure  the  payment  of  his  debt,  has 
8  lien  upon  the  house  and  the  land 
apon  which  it  is  erected,  superior 
to  any^  mortgage  or  encumbrance 
i^ch  is  created  subsequent  to  the 
beginning  of  the  labor  or  furnish- 
ing of  the  materials,  if  the  lien  ia 
asserted  in  the  manner  and  within 
the  time  provided  by  §  2468,  Ky. 
Stat.,  and  when  it  is  so  asserted  it 
relates  back  to  and  takes  effect 
from  the  time  of  the  commence- 
ment of  the  labor  or  the  furnishing 
of  the  materials.  The  exception 
allowed  by  the  statute  to  the  supe- 
riority of  the  lien  of  the  material- 
man or  laborer  is  the  lien  created 
by  a  mortgage,  or  other  contract, 
lien,  or  bona  fide  conveyance  for 
value,  without  notice,  duly  recorded 
or  lodged  for  record  according  to 
law,  and  the  superiority  of  such  lat- 
ter character  id  liens  is  avoided,  if 
the  materialman  or  laborer,  before 
the  mortgage  or  other  contract  lien 
or  conveyance  is  recorded,  shall  have 
given  notice  by  filing  in  the  clerk's 
office  a  statement  showing  that  he 
has  performed  labor  or  furnished 
materials,  or  intends  to  do  bo,  and 
the  amoimt  of  his  then  claim,  or 
triiat  he  expects  to  claim.  The  stat- 
ute, it  will  be  observed,  does  not 
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\give  to  the  materialman  or  laborer  a 
superior  lien  to  a  mortgage  or  en- 
cumbrance created  upon  the  prop- 
erty, and  of  which  there  ia  notice, 
actual  or  constructive,  before  the 
commencement  of  the  labor  or  the 
beginning  of  the  furnishing  of  ma- 
terials. 

In  the  instant  case,  the  appellees' 
mortgage  having  been  recorded  aft- 
er the  appellant^  had  commenced  to 
labor  and  to  furnish  materials,  al- 
though the  appellants  had  given  no 
constructive  notice  of  having 
worked  or  furnished  materials  by 
filing  in  the  clerk's  office  a  state- 
ment of  the  labors  performed  or 
materials  furnished,  or  what  they 
expected  to  do  or  to  furnish,  they 
filed  in  the  clerk's  office  the  state- 
ments necessary  to  mature  their 
inchoate  right  to  a  lien,  as  provid- 
ed by  S  2468,  supra,  and  their  liens 
relate  back  and  take  effect  prior  to 
the  mortgage — in  fact,  take  effect 
at  the  time  they  commenced  to  fur- 
nish materials  and  to  labor,  and 
hence  their  liens  are  necessarily 
superior  to  the  Uen  of  the  mortgage, 
tmless  the  mortgage  ms  taken  by 
appellee  in  good  faith,  for  value, 
and  without  notice  of  the  appellants' 
right  to  a  lien,  and  recorded  ac- 
cording to  law.  The  notice  which 
appellee  must  have  had  to  render  its 
lien  subordinate  to  appellants'  lien 
must  have  bcMi  an  ..rtontr  t 
actual  nonce,  as  mnwtttmm^^  . 
distinguished  from 
the  constructive  notice  which  ap- 
I)ellant8  might  have  made  effective 
by  filing  in  the  clerk's  office,  prior 
to  the  recording  o^  the  mortgage, 
the  preliminary  statements  of  their 
work  or  materials  furnished,  or  of 
their  intentions  to  work  or  furnish 
materials.  Foushee  v.  Grigsby,  12 
Bush,  75;  Scheas  v.  Boston,  126 
Ky.  636,  101  S.  W.  942;  Voss  v. 
Home  Loan  &  Bldg.  Asso.  167  Ky. 
231, 180  S.  W,  368 ;  First  Nat.  Bank 
V.  Chowning  Electric  Co.  142  Ky. 
624,  134  S.  W.  1156;  Trust  Co.  v. 
Young,  131  Ky.  771. 115  S.  W.  780. 
The  ifcMove  cases  also  established  the 
doctrine  that  the  knowledge  by  the 
mortgagee  that  improvements  are 
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being  made  upon  property,  but 
without  knowledge  of  the  nature  of 
the  contract  between  the  owner  and 
the  materialmen  and  laborers,  and 
without  knowledge  that  the  latter 
has  a  lien,  as  they  may  be  paid  in 
cash,  does  not  amount  to  the  ac- 
tual notice,  which  is 
J^tic  required  to  render 
the  hen  of  the  mort- 
gagee inferior  to  that  of  the  mate- 
rialmen and  laborers.  In  those  cases, 
however,  there  was  no  such  a  con- 
tract between  the  mortgagee  and 
mortgagor,  as  to  the  advancements 
of  the  funds  and  the  purpose  and 
the  time  when  they  should  be  ad- 
vanced, as  exists  in  this  case,  nor 
did  there  exist  the  same  elements  of 
knowledge  on  the  part  of  the  mort- 
gagee, as  existed  in  the  instant 
case. 

The  general  rule  is  that  a  mort- 
gage given  to  secure  future  ad- 
vances, if  in  good 
f^r'fStS^  faith  and  properly 
tSnSitT*"  recorded,  is  valid  as 
between  the  par- 
ties to  it  and  all  subsequent  encum- 
brances, although  the  mortgage 
does  not,  on  its  face,  express  that  it 
is  to  secure  future  advances;  nor 
need  the  agreement  to  that  effect  be 
in  writing,  although  it  cannot  be 
enforced  except  as  to  the  sums  ad- 
vanced, and  after  they  are  ad- 
vanced, and  in  accordance  with  this 
rule,  it  is  held  in  many  jurisdic- 
tions that  a  mortgage,  executed  and 
recorded  to  secure  money  for  the 
express  purpose  of  making  improve- 
ments or  placing  buildings  upon  the 
property  mortgaged,  and  when  re- 
corded before  any  work  is  com- 
menced or  materials  furnished,  is  a 
superior  Hen  to  the  liens  of  tiie  ma- 
terialmen and  laborers,  and  particu- 
larly so  if  the  mortgagee  is  bound  to 
make  the  advances,  or  the  money  is 
used  in  making  the  improvements. 
Anglo-American  Sav.  &  L.  Asso.  v. 
Campbell,  13  App.  D.  C.  581,  43 
L.R.A.  622 ;  Bartlett  v.  Bilger,  92 
Iowa,  732.  61  N.  W.  233;  Tully  v. 
Harloe,  35  Cal.  302,  95  Am.  Dec. 
102;  Ackerman  v.  Hunsicker,  85  N. 
Y.  46,  39  Am.  Rep.  621 ;  Googins  v. 


Gilmore,  47  Me.  13,  74  Am.  Dec. 
472;  Morris  v.  Cain,  39  La.  Ann. 
712,  1  So.  797.  2  So.  418;  Kiene  v. 
Hodge,  90  Iowa,  212,  57  N,  W.  717; 
Taylor  v.  La  Bar,  25  N.  J.  Eq.  222 ; 
Wroten  v.  Arraat,  31  Gratt.  228; 
Building  &  L.  Asso.  v.  Coburn,  150 
Ind.  684,  50  N.  E.  885.  But  the 
statutes  of  most  states  give  to  the 
materialmen  and  laborers  a  supe- 
rior lien  to  an  encumbrance  created 
after  the  commencement  of  the  la- 
bor or  the  furnishing  of  the  ma- 
terials, and  it  will  be  observed  that 
the  above-cited  cases  were  all  deal- 
ing with  the  dignity  of  a  mortgage 
lien  created  before  the  work  had 
commenced  or  the  materials  were 
furnished,  for  which  the  laborers' 
and  materialmen's  liens  were  as- 
serted. 

The  appellants'  liens  in  the  in- 
stant case,  dating  from  the  begin- 
ning of  their  work  and  furnishing 
materials,  were  prior  to  the  lien  of 
the  mortgage  of  appellee,  and  we 
are  relegated  to  the  express  terma 
of  our  statute  to  determine  rights  of 
the  parties.  Under  the  express  terms 
of  the  statute,  the  lien  of  appellee 
being  created  after  the  beginning  of 
the  work  and  the  furnishing  of  ma- 
terials, for  which  appellants'  liens 
are  asserted,  their  liens  are  neces- 
sarily superior  to  that  of  tiie  mort- 
gagee, unless  the  lien  of  appellee's 
mortgage  was  created  for  value  and 
without  actual  notice  on  the  part  of 
appellee  of  appellants'  rights. 

To  have  actual  notice  of  appel- 
lants* equity,  the  Bank  &  Trust 
Company  must  have  known  that 
the  appellants  had  furnished  ma- 
terials or  done  la- 
bor,  for  which  they  do»e  a»d  - 
had  not  been  paid. 
and  for  which  they  were  entitled  to 
assert  the  statutory  lien.  To  require 
more  knowledge  than  this  would  de- 
feat the  purpose  of  the  statute 
touching  the  notice,  as  the  appellee 
could  not  know  whether  the  appel- 
lants would  perfect  their  lien  by 
filing  a  final  statement  as  provided 
in  §  2468,  supra,  until  it  was  done, 
and  the  appellants  could  not  file 
such  statement  until  their  work 


Digitized  by 


Google 


KENTUCKY  LUMBER  &  M.  W.  CO.  v. 

had  been  completed  under  their  con- 
tracts. Hence  the  only  question  for 
determination  is  whetJier^  under  the 
evidence,  the  Bank  &  Trust  Com- 
pany, when  its  lien  was  created,  had 
actual  knowledge  that  work  had 
been  done  or  materials  furnished 
and  not  paid  for,  and  for  which  the 
appellants  were  entitled  to  assert 
liens. 

The  proof  shows  that  up  to  the 
times  tiie  advancements  were  made 
to  Wright,  of  $300  on  January  12, 
and  $450  on  January  15,  and  at  the 
times  the  oUier  and  previous  ad- 
vancements were  made,  that  the 
Bank  &  Trust  Company  did  not 
have  actual  knowledge,  according  to 
the  doctrine  of  Fou^ee  v.  Grigsby, 
12  Bush,  76,  and  Scheas  v.  Boston, 
125  Ky.  536,  101  S.  W.  942,  of  the 
equities   of  the  appellants ;  but, 
when  those  two  advancements  were 
nmde,  they  had  actual  knowledge,  re- 
ceived from  Wright,  that  work  had 
been  done  and  inaterials  furnished 
in  the  construction  of  the  house, 
which  had  not  been  paid  for.  It 
also  knew  that  the  mortgage  had 
been  executed  expressly  to  obtain 
funds  with  which  to  erect  the 
bouse,  and  from  the  promise  to  dis- 
charge it  by  weekly  Instalments,  in 
a  small  amount  and  extending  over 
such  a  length  of  time,  that  Wright 
did  not  have  means  to  construct  the 
house,  other  than  that  which  the 
Bank  &  Trust  Company  advanced 
to  him  under  the  mortgage ;  and  in 
the  evidence  the  Bank  &  Trust  Com- 
pany's agents  admit  that  they  be- 
lieved such  to  be  the  fact.    It  had 
already  discharged  the  lien  which 
the  vendor  held  for  the  purchase 
money  of  the  lot.  The  Bank  &  Trust 
Company,    under   the  agreement 
with  Wright,  had  assumed  the  duty 
of  looking  after  the  release  of  liens, 
and  under  the  contract  had  the 
right  to  withhold  the  money  from 
Wright  until  it  should  be  assured 
3iat  it  was  used  for  paying  for  the 
labor  and  materials,  so  that  the 
property  would  not  be  encumbered 
with  liens  for  the  prices  of  such 
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things.   The  proof  fails  to  show 
that  the  Bank  &  Trust  Company 
knew  the  names  of  the  material- 
men and  laborers  or 
amoimts  due  them 
when  the  two  ad- 
vancements were  made,  but  had 
abundant  knowledge  to  put  it  upon 
inquiry,  and  where  a  party  is  put 

upon  inquiry  the  ^otic-f«t. 
knowledge  amounts  devcn««Bt 
to  notice  of  the  ac- 
tual  facts,  if  the  inquiry  is  a  duty, 
as  in  case  of  purchasers  and  credi- 
tors, and  would  lead  to  the  requisite 
knowedge  of  the  facts,  if  the  party 
uses  ordinary  intelligence  and  un- 
derstanding. 29  Cyc.  1114;  Willis 
v.  Vallette,  4  Met  186;  Russell  v. 
Petree,  10  B.  Mon.  184;  Bennett  v. 
Titherington,  6  Bush,  196;  Ever- 
idge  v.  Martin,  164  Ky.  497,  175  S. 
W.  1004;  Summers  v.  Taylor,  80 
Ey.  429 ;  Lain  v.  Morton,  23  Ky.  L. 
Rep.  438,  63  S.  W.  286. 

The  contention  of  appellants  that 
the  Bank  &  Trust  Company's  mort- 
gage does  not  attach  to  the  house, 
because  it  was  not  in  existence  when 
the  mortgage  was  executed,  cannot 
be  sustained.  Where  a  lien  is  creat- 
ed upon  land,  and  buildings  are 
thereafter  erected 
upon  it,  the  lien  nt-  iSnltlV 
taches  to  the  build-  ^SSfJSSiS.' 
ings,  as  they  are 
constructed,  and  has  priority  over 
the  liens  of  materialmen  and  labor- 
ers for  constructing  the  buildings. 
Cooley  V.  Black,  105  Ky.  267,  48  S. 
W.  1075;  Orr  v.  Batterton,  14  B. 
Mon.  100.  In  the  absence  of  a  stat- 
ute to  that  effect,  a  prior  lien  cannot 
be  restricted  to  t^e  land  itself,  when 
a  building  is  thereafter  erected  upon 
it;  nor  can  the  liens  of  mechanics 
and  materialmen,  for  the  erection  of 
a  house  upon  land  which  is  covered 
by  a  prior  lien,  be  restricted  to  the 
building  alone,  as  the  statute  pro- 
vides the  lien  to  be  upon  both  the 
lands  and  the  houses  upon  it.  For 
the  reasons  above  stated,  the  lien  of 
the  Bank  &  Trust  Company  for  the 
amount  of  the  purchase  money  note 
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which  it  discharged,  upon  both  land 
and  house,  is  supe- 
rior to  the  liens  of 
moS:;  Kt7.*""  appellants,  as  the 
company  is  entitled 
to  be  subrogated  to  the  lien  of  the 
vendor. 

The  mortgage  to  the  Bank  & 
Trust  Company  attached  to  the 
property  as  the  advancements  under 
it  were  made,  and,  as  said  hereto- 
fore, it  could  only  be  enforced  to  the 
extent  of  the  advancements  made 
as  against  tibe  mortgagor.  It  did 
not  become  a  mort- 
8^S^  "for  value" 
tmtmre  advaaeM  until  the  moDey  it 
^SSShe-T*  •  -was  intended  to  se- 
cure was  advanced 
by  the  mortgagee,  and,  whatever 
may  be  the  rule  as  to  computing 
the  date  as  to  which  it  would  be- 
come valid  as  to  subsequent  encum- 
brancers, the  mortgagee  under  it 
would  not  be  protected  as  to  prior 
encumbrancers,  except  to  the  ex- 
tent it  became  a  valid  obligation  for 
value  and  without  notice  to  the 
mortgagee  of  opposing  equities.  It 
has  been  held  many  times  that  one 
claiming  to  be  a  bona  fide  purchaser 
of  land,  for  value 
Vendor  and  and  without  notice 
5SiS?ftde'J«r-  of  outstanding  equi- 
eiwBeiw-wbo  1b.  tics  against  the 
land,  is  only  pro- 
tected in  his  purchase  to  the  extent 
that  he  has  made  payment  before 
notice,  and  if  he  has  not  completed 
payment  before  receiving  notice  of 
outstanding  equities,  he  vdll  be 
charged  with  the  equity  to  the  ex- 
tent of  the  unpaid  purchase  money. 
Carter  v.  Richardson,  22  Ky.  L. 
Rep.  1204,  60  S.  W.  397;  Hardin  v, 
Harrington,  11  Bush,  367;  Lain  v. 
Morton,  23  Ky.  L.  Rep.  438.  63  S. 


W.  286 ;  Winlock  v.  Munday,  156 
Ky.  806,  162  S.  W.  76.  There  ap- 
pears to  be  no  good  reason  why  the 
same  rule  should  not  apply  to  a 
mortgagee,  under  a  mortgage 
wherein  the  money  for  which  t£e 
mortgage  was  given  was  to  be  ad- 
vanced in  instalments.  Gere  v. 
Gushing,  5  Bush,  304;  Foushee  v. 
Grigsby,  12  Bush,  75;  Kentucky 
Bldg.  &  L.  Asso.  V.  Kister,  101  Ky. 
323,  41  S.  W.  293.  It  does  not  seem 
equitable  that  the  mortgagee  with 
notice  of  the  equities  of  the  ma- 
terialmen and  laborers  against  the 
property  should  be  permitted  to  de- 
stroy the  effectiveness  of  their 
liens,  and  thereby  make  its  own  se- 
curity sufficient  at  their  expense. 

The  attachment  upon  $903.12  of 
the  proposed  loan  was  properiy  dis- 
missed, and  the  appellant  Lumber 
&  Mill  Work  Company  denied  the 
right  to  subject  it  to  its  debt.  The 
money   had  never 
been   advanced   to  fntnre 
Wright,    and  he, 
having  failed  to  keep  his  contract 
with  the  Bank  &  Trust  Company, 
in  the  payments  to  be  made  by  him 
and  his  creditors,  coul^  not  have 
any  greater  right  in  regard  to  it 
than  himself.  Cissna  T.  Smiley,  10 
Ky.  L.  Rep.  722. 

It  is  therefore  ordered  that  the 
judgment  be  reversed,  and  cause  re- 
manded, with  directions  to  set  aside 
the  judgment,  so  far  as  it  adjudges 
that  the  appellee's  mortgage  lien 
was  superior  to  the  lien  of  appel- 
lants upon  the  house  and  lot  to  the 
extent  of  the  $750  advanced  to 
Wright  on  the  12th  and  15th  days 
of  January,  and  for  further  pro- 
ceedings not  inconsistent  with  this 
opinion. 


ANNOTATION. 

Priority  as  between  mortgage  for  future  advances  and  mfrhanin'  fiona. 


As  to  what  amounts  to  a  mortgage 
for  future  advances,  see  annotation  in 
1  A.L.R.  1586. 

The  decisions  collected  in  this  anno- 
tation reflect  the  variations  of  opin- 


ion upon  the  genera!  question  of  the 
relative  priority  of  mortgages  for  fu- 
ture advances,  and  liens  and  encum- 
brances attaching  subsequently  to  the 
making  of  the  mortgage,  but  before 
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all  the  mortgage  money  has  been  ad- 
vanced. By  the  weight  of  authority, 
a  mortgage  for  future  advances  be- 
comes an  effective  lien  from  the  time 
of  its  ezeeution,  or,  as  to  subsequent 
parebasen  and  encumbraucen,  from 
the  time  of  its  recordation,  rather 
than  from  the  time  when  each  advance 
is  made,  where  the  making  of  the  ad- 
vances is  obligatory  upon  and  not 
merely  optional  with  the  mortgagee 

isee  Allis-Chalmers  Co.  v.  Central 
Trust  Co.  (1911)  39  L.R.A.(N.S.)  84, 
111  C.  C.  A.  428,  190  Fed.  700;  Valley 
Lumber  Go.  v.  Wright  (1906)  2  Cal. 
App.  288,  84  Pac  58;  Weissman  v. 
Volino  (1911)  84  Conn.  326.  80  Atl. 
81 ;  Anglo-American  Sav.  &  L.  Asso.  v. 
Campbell  (1898)  13  App.  D.  C.  581,  43 
LE.A.  622;  Gray  v.  McClellan  (1913) 
214  Mass.  92,  100  N.  E.  1093;  Whelan 
V.  Exchange  Trust  Co.  (1913)  214 
Mass.  121,  100  N.  £.  1095;  Hill  v.  Al- 
drich  C1S92)  48  Minn.  73,  60  N.  W. 
1020;  Erickson  v.  Ireland  (1916)  134 
Minn.  156,  158  N.  W.  918;  Taylor  v. 
La  Bar  (1874)  25  N.  J.  Eq.  222 ;  Black- 
mar  T.  Sharp  (1901)  23  R.  I.  412, 
50  Atl.  852) ,  or  where  such  advances 
are  made  without  actual  notice  of 
tbe  claim  forming  the  basis  of  the 
mechanics'  lien  (see  Tapia  v.  De- 
martini  (1888)  77  Cat  883,  11  Am. 
St  Rep.  288,  19  Pac.  641;  Rich- 
ards V.  Waldron  (1892)  9  Mackey 
(D.  C)  585;  Finlayson  v.  Crooks 
(1891)  47  Minn.  74,  49  N.  W.  398,  645; 
Central  Trust  Co.  v.  Continental  Iron 
Works  (1893)  51  N.  J.  Eq.  605,  40  Am. 
St  Rep.  539,  20  Atl.  596;  Richards  v. 
Chamberlain  (1878)  26  Grant,  Ch. 
'V.  C)  402).  In  some  instances,  how- 
ever, knovrledge  of  the  fact  that  the 
^ik  was  being  performed  has  been 
held  to  postpone  the  lien  of  the  mort- 
sage  as  to  advances  made  while  the 
voxk  was  going  on,  to  mechanics'  lien 
claims  therefor.  See  W.  A.  Allen  Co. 
v.Emerton  (1905)  108  Me.  221,  79  Atl. 
905;  Gray  v.  Mcaellan  (1913)  214 
Mass.  92,  100  N.  E.  1093. 

A  morteaffe  for  future  advances  has, 
in  cases  where  the  making  of  such  ad- 
rances  was  apparently  obligatory, 
been  held  to  be  a  "prior  mortgage" 
(Jacobus  V.  Mutual  Ben.  L.  Ins.  Go. 
(1876)  27  N.  J.  Eq.  604) ,  and  the  mortr 


gagee  to  be  a  "prior  bona  fide  mort- 
gagee" (Hill  V.  Aldrich  (1892)  48 
Minn.  73,  60  N.  ^.  1020).  and  its  lien 
has  been  held  not  to  be  one  attaching 
(Valley  Lumber  Ga  v.  Wright  (1906) 
2  Cal.  App.  288, 84  Pac.  68;  Home  Sftv. 
&  L.  Asso.  T.  Burton  (1899)  20  Wash. 
688,  66  Pac  940)  or  originating  (Lyle 
V.  Ducomb  (1813)  6  Binn.  (Pa.)  585) 
subsequently  to  the  commencement  of 
the  work,  within  the  meaning  of  the 
provision  of  Mechanics'  lien  Laws 
fixing  the  relative  priori^  of  such 
liens  and  other  encumbnmceB  om  the 
property. 

But  a  mortgage  securing  future  ad- 
vances, the  making  of  which  is  op- 
tional with  the  mortgagee,  is  not  a 
mortgage  "actually  existing,"  within 
the  meaning  of  such  a  statutory  pro- 
vision. See  Gray  v.  McClellan  (1918) 
214  Mass.  92, 100  N.  E.  1098. 

The  right  of  a  mortgagee  for  future 
advances  to  priority  over  mechanics' 
Hens  for  advances  made  during  the 
progress  of  the  work  is  sometimes  a 
matter  of  balancing  conflicting  equi- 
ties. Where  the  mortgage  money  is 
to  be  advanced  and  used  for  tbe  carry- 
ing on  of  the  work,  and  the  lien  claim- 
ants have  fumisheid  liUbor  or  materials 
with  actual  or  constructive  notice 
thereof,  the  mortgagee  is  ordinarily 
deemed  entitled  to  priority.  See  Joral- 
mon  V.  McPhee  (1908)  81  Colo.  26,  71 
Pac.  419;  Young  v.  Height  (1903)  69 
N.  J.  L.  453,  66  AtL  100;  Piatt  v.  Grif- 
fith (1876)  27  N.  J.  Eq.  207;  McAdams 
V.  Piedmont  Trust  Co.  (1914)  167  N.  C, 
494,  83  S.  E.  623,  Ann.  Gas.  1916B, 
669;  Calmer  Paint  &  Glass  Co.  v.  Glea- 
son  (1918)  42  Utah,  344,  130  Pac.  66; 
laege  v.  Bossieux  (1869)  16  Gratt. 
(Va.)  83,  76  Am.  Dec.  189;  Wroten  v. 
Armat  (1879)  31  Gratt.  (Va.)  228; 
Wright  V.  Vaughaii  (1899)  2  Va,  Dec. 
662,  33  S.  E.  595;  Wisconsin  Planing 
:^ill  Co.  V.  Schuda  (1888)  72  Wis.  277, 
39  N.  W.  558,  but  compare  Building  & 
L.  Asso.  V.  Cobum  (1898)  160  Ind. 
684.  50  N.  E.  885.  So,  where  the  ad- 
vances are  all  made  before  the  work 
is  done  or  material  furnished,  the 
equity  of  the  mortgagee  is  superior  to 
that  of  the  lien  claimant  See  Kiene 
V.  Hodge  (1894)  90  Iowa,  212,  67  N» 
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W.  717;  Martsolf  v,  Barnwell  (1875) 
16  Kan.  612. 

It  has  been  held  that  a  mechanics' 
lien  for  materials  furnished  and  serv- 
ices rendered  in  good  faith,  without 
notice  other  than  that  given  by  the 
record  of  a  mortgage  made  in  part  to 
secure  future  advances,  but  which  dis- 
closed no  agreement  to  make  them  nor 
indicated  the  amount  to  which  they 
might  be  made,  was  entitled  to  priority 
over  the  lien  of  such  mortgage  as  to 
advances  made  subsequent  to  its  exe- 
cution. Balch  v.  Chaffee  (1900)  73 
Conn.  818,  84  Am.  St  Rep.  155,  47  Atl. 
327. 

Mechanics'  lien  claimants  are  in 
many  respects  a  privileged  class,  and 
the  right  to  precedence  over  subse- 
quent liens  which  a  mortgagee  for  fu- 
ture advances  might  otherwise  enjoy 
may  be  affected  by  the  provisions  of 
the  local  statute.  Consideration  of 
convenience  have,  therefore,  dictated 
an  arrangement  of  cases  with  refer> 
ence  to  the  jurisdictions  in  which  thcgr 
were  decided. 

California. 

In  Tapia  v.  Demartinl  (1888)  77  Cal. 
383,  11  Am.  St.  Rep.  288,  19  Pac.  641, 
it  was  held  that  a  mortgage  made'  in 
good  faith  to  cover  future  advances, 
and  duly  recorded  before  the  perform- 
ance of  labor  on  the  mortgaged  prop- 
erty, is  entitled  to  priority  over  me- 
chanics' liens  therefor  as  to  advances 
made  before  actual,  as  distinguished 
from  constructive,  notice  of  such  liens. 

In  Valley  Lumber  Co.  v.  Wright 
(1906)  2  Cal.  App  288,  84  Pac.  68,  it 
was  held  that  mechanics'  liens  were 
not  entitled  to  priority  over  a  deed  of 
trust  duly  acknowledged  and  recorded 
before  any  labor  was  performed  on 
the  building  and  before  any  material 
was  commenced  to  b<e  furnished,  under 
a  statute  which  declares  such  liens  to 
be  "preferred  to  any  lien,  mortgage, 
or  other  encumbrance  which  may  have 
attached  subsequent  to  the  time  when 
the  building,  improvement,  or  struc- 
ture was  commenced  or  materials  were 
commenced  to  be  furnished,"  although 
such  deed  of  trust  was  to  secure  a  loan 
to  be  used  in  erection  of  a  building 
and  to  be  paid  over  from  time  to  time 
as  the  work  progressed,  and  the  lender 


had  notice  that  plaintiff  had  com- 
menced to  perform  labor  and  furnish 
materials  prior  to  the  actual  payment 
of  any  of  the  borrowed  money,  where 
the  lender  was  under  an  enforceable 
obligation  to  fUmish  the  money. 

Ooloimdo. 

In  Joralmon  v.  McPhee  (1903)  81 
Colo.  26,  71  Pac.  419,  it  was  held  that 
under  a  statute  providing  that  the 
right  of  lien  shall  not  impair  any  valid 
encumbrance  upon  the  land  on  which 
a  building  is  constructed,  which  ia 
recorded  prior  to  the  signing  of  a  con- 
tract for  the  erection  of  such  building 
or  the  commencement  of  work  there- 
on, but  giving  mechanics'  liens  prior- 
ity as  against  the  improvements  made 
under  the  building  contract  (a  deed 
of  trust  for  advances  to  be  made  for 
building  purposes,  executed  and  re- 
corded before  tiie  building  contract 
was  entered  into  and  before  the  work 
was  commenced,  has  preference  over 
the  lien  claimant,  in  so  far  as  the 
land  is  concerned,  up  to  the  amount 
of  the  indebtedness  actually  owing  on 
the  note  secured  thereby;  and  that,  as 
the  mechanics  and  materialmen  had 
notice  of  the  existence  of  such  deed  of 
trust  and  knew  that  it  had  been  given 
for  the  purpose  of  securing  funds  to 
construct  an  improvement,  and  that 
the  funds  thus  obtained  had  been  ap- 
plied in  that  way,  their  rights  must 
be  held  subordinate  to  that  of  the 
mortgagee  to  the  extent  ot  such  ad- 
vances. 

For  a  contrary  decision  under  a 
similar  statute,  see  Building  ft  I.. 
Abso.  v.  Cobum  (1898)  160  Ind.  684, 
50  N.  K.  885,— set  forth  infra. 

Conneotiont. 

In  Weissman  v.  Volino  (1911)  84 
Conn.  326,  80  Atl.  81,  a  mechanics* 
lien  was  held  not  entitled  to  priority 
over  a  mortgage  bindini^  the  mori;- 
gagee  to  make  future  advances,  made 
and  recorded  before  the  furnishing  of 
materials  and  rendition  of  services  by 
the  lien  claimant,  although  the  agree- 
ment respecting  such  advances  per- 
mitted the  mortgagee  to  withhold  pay- 
ment of  any  one  or  more  of  the  ad- 
vancements, provided  any  lien  or  claim 
of  lien  against  the  property  should  ex- 
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ist  at  the  time  prescribed  for  makinsr 
SQch  payment. 

Another  Connecticut  decision  set 
forth  in  the  introductory  portion  of 
this  note,  and  which  need  not  be  re- 
peated here,  is  Balch  v.  Chaffee  (1900) 
78  Conn.  318,  84  Am.  St.  Bep.  156,  47 

Blitrlot  of  Columbia. 

A  mortg-age  for  future  advances 
which  is  obligatory  upon  the  mort- 
gagee, and  which  has  been  put  on  rec- 
ord before  any  contract  for  building, 
has  priority  over  all  liens  for  labor 
and  materials  subsequently  supplied 
for  the  building,  even  though  the 
mortgagor  may  have  had  notice  of 
claims  for  labor  and  materials  fur- 
nished for  the  building,  and  of  the  fil- 
ing of  liens  therefor,  at  the  time  of 
Baking  some  of  the  advances.  Anglo- 
American  Sav.  &  L.  Asso.  v.  Campbell 
(1S98)  IS  App.  D.  C.  581,  48  L.R.A. 
622. 

In  Richards  v.  Waldron  (1892)  9 
Mackey  (D.  C.)  585,  a  deed  of  trust 
to  secure  advances  to  be  made,  but 
which  on  its  face  did  not  disclose  that 
it  was  for  future  advances,  recorded 
before  the  commencement  Uie  con- 
struction of  the  building  with  refer- 
ence to  which  the  mechanics'  liens 
were  filed,  was  valid  as  against  such 
liens,  notice  of  which  was  not  filed  un- 
til ^ter  all  the  advances  had  been 
made. 

In  Building  &  L.  Asso.  v.  Coburn 
(1898)  160  Ind.  684,  50  N.  E.  885,  it 
was  held  that  under  a  statute  which 
provides  that  a  mechanics'  lien  shall 
attach  to  the  "building"  and  to  the 
"interest  of  the  owners"  in  the  lot  or 
land,  and  that  where  "the  land  is  en- 
cambered  by  mortgage  the  lien,  so  far 
as  concerns  the  buildings  erected  by 
said  lien  holder,  is  not  impaired  by 
.  .  .  foreclosure  of  the  mortgage; 
bat  the  same  may  be  sold  to  satisfy 
the  lien,"  a  mechanics'  lien  took  pre- 
cedence, so  far  as  the  building  was 
concerned,  over  a  prior  mortgage  for 
an  amount  which  tiie  mortgagee  ad- 
vanced from  thne  to  time,  as  the  eree- 
tion  of  the  building  progressed,  for 
labor  and  materials  employed  therein. 

For  a  contrary  deeiaion  under  a 
6  A.L.R^6. 


similar  statute,  see  Joralmon  v.  Mc- 
Phee  (1903)  31  CtHo.  26,  71  Pac.  419,— 
set  forth  supra. 

Iowa. 

In  Kiene  v.  Hodge  (1894)  90  Iowa, 
212,  57  N.  W.  717,  it  was  held  that  one 
who  had  loaned  money  on  mortgage 
for  the  purpose  of  erecting  a  building, 
paying  the  money  over  to  the  material 
furnishers  and  others  as  the  building 
progressed,  had  a  superior  equity  to  a 
first  lien  upon  the  entire  property  as 
against  persons  who  thereafter  fur- 
nished materials  for  the  building. 

See  also  to  the  same  effect  Bartlett 
V.  Bilger  (1894)  92  Iowa,  782, 61 N.  W. 
233. 

A  lien  claimant  has  no  legal  or 
equitable  right  to  preference  over  a 
mortgage  to  seeure  a  loan  of  money 
to  be  advanced  from  thne  to  time  as 
the  work  should  progress,  where  it 
does  not  appear  that  the  claimant  sup- 
plied any  material  or  did  any  work  for 
which  he  did  not  receive  pay  or  for 
which  he  claimed  a  lien,  prior  to  the 
last  advance  of  money  by  the  mort- 
gagee. Martsolf  v.  Barnwell  (1876) 
15  Kan.  612. 

Kentnokr. 

In  Kentucky  BIdg.  &  L.  Asso.  v. 
Kister  (1897)  101  Ky.  321,  41  S.  W. 
293,  it  was  held  that  a  statute  enact- 
ing that  a  mechanics'  lien  "shall  not 
be  effectual  against  a  bona  fide  pur- 
chaser for  a  valuable  consideration 
without  notice,  actual  or  constructive; 
but  if  such  purchaser  receives  notice 
of  the  lien  before  the  payment  of  the 
whole  of  the  purchase  money,  the  lien 
shall  operate  on  the  purchase  money 
remaining  unpaid,"  did  not  operate  to 
give  a  materialman,  who  had  filed  his 
lien  for  the  balance  due  him  for  lum- 
ber furnished,  a  right  to  a  sum  re- 
maining in  the  hands  of  a  building 
and  loan  association  as  part  of  a  loan, 
the  mortgage  to  secure  which  had  been 
executed  before  the  contract  had  been 
made  or  the  labor  employed  or  the 
material  furnished  in  the  erection  of 
the  improvement. 

See  also  in  this  connection,  the  re- 
ported case  (Kentucky  Lumber  & 
Mill  Wobx  Co.  v.  Kentucky  Title 
Sav.  Bank  &  T.  Co.  ante^  891). 
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Maine. 

In  W.  A.  Allen  Co.  v.  Emerton 
(1911)  108  Me.  221,  79  Atl.  905,  it  was 
held  that  under  a  statute  providing 
that  one  performing  labor  or  furnish- 
ing material  for  the  erection  or  repair 
of  a  building  by  virtue  of  a  contract 
with  or  by  the  consent  of  the  owner 
has  a  lien  thereon  and  on  the  land  on 
which  it  stands,  "end  on  any  interest 
such  owner  has  in  the  same,"  to  secure 
the  payment  thereof,  a  prior  recorded 
mortgage  took  precedence  over  liens 
claimed,  only  as  to  the  amount  ad- 
vanced before  the  furnishing  of  labor 
and  materials  by  the  claimant,  where 
at  the  time  of  making  such  subsequmt 
advances  the  mortgagee  knew  that  the 
work  was  going  on.  The  court  said: 
"The  case  shows  that  the  association 
knew  that  the  house  was  being  erected, 
and  that  the  claimants  were  furnish- 
ing the  material  and  labor  for  the 
same.  It  was  bound  to  know  whenever 
it  made  any  advancement  under  the 
mortgage,  whether  the  property  had 
become  subject  to  any  encumbrances, 
for,  if  any,  these  took  precedence  over 
the  subsequent  advances.  Though  the 
advancements  diminished  the  value  of 
the  equity  of  redemption,  they  did  not 
postpone  prior  Hen  claims." 

In  Allis-Chalmers  Co.  v.  Central 
Trust  Co.  (1911)  39  L.R.A.(N.S.)  84. 
Ill  C.  G.  A.  428.  190  Fed.  700.  it  was 
held  that  the  circumstance  that  the 
money  had  not  actually  been  paid  on 
bonds  secured  by  mortgage  on  real 
estate,  before  work  was  done  on  the 
property  which  would  support  a  me- 
chanics' lien,  did  not  postpone  the 
mortgage  to  the  lien  claimant,  if.  prior 
to  the  origin  of  the  alleged  lien,  bind- 
ing agreements  had  been  made  to  im- 
prove the  property  in  consideration  of 
the  transfer  of  the  bonds,  and  to  pay 
the  contractor  cash  for  his  interest  in 
them. 

Maryland. 

In  Brooks  v.  Lester  (1872)  36  Md. 
G5*  it  was  held  that  a  mortgage  to  se- 
cure future  advances,  if  recorded  be- 
fore the  commencement  of  the  build- 
ing, had  priority  over  mechanics'  liens. 

Maiaaehnaett*. 

In  Gray  v.  McGlellan  (1913)  214 
Mass.  92,  100  N.  E.  1093,  it  was  held 


that,  notwithstanding  a  provision  of 
the  Mechanics'  Lien  Law  that  "the 
lien  shall  not  avail  against  a  mort- 
gage actually  existing  and  duly  re- 
corded prior  to  ihe  date  of  the  con- 
tract under  which  the  lien  is  claimed," 
a  mortgagee  under  a  mortgage  pur- 
porting to  secure  a  present  debt,  but 
which  was  in  tact  one  to  secure  future 
advances  which  the  mortgagee  was 
not  bound  to  make  if  it  did  not  see 
fit  to  do  so,  was  not  entitled  to  prior- 
ity in  respect  to  advances  made  after 
the  commencement  of  work  and  with 
knowledge  that  it  was  being  performed, 
the  court  saying  that  by  the  words, 
"actually  existingi^"  as  used  in  the 
statute,  something  more  than  a  title 
in  mortgage,  when  taken  in  good  faith 
and  founded  upon  a  valuable  consid- 
eration, is  meant.  The  court  said, 
however,  that  if-  the  mortgagee  had 
bound  himself  absolutely  to  advance 
the  stipulated  sum  by  instalments,  it 
would  have  been  secured  to  the 
amount  fixed  by  the  mortgage,  which 
would  have  outranked  the  lien  even  if 
its  officers  knew  at  the  time  of  makinsr 
advancements  that  the  buildings  were 
in  process  of  construction,  and  that 
mechanics  were  actually  at  work. 

So  also  in  Whelan  v.  Exchange 
Trust  Co.  (1913)  214  Mass.  121,  lOO 
N.  £.  1095,  it  was  held  that  a  mort- 
gage made  and  recorded  before  the 
date  of  the  contract  under  which  a 
mechanics'  lien  was  claimed,  ^nd 
which  was  to  secure  future  advances 
which  the  mortgagee  was  obligated  to 
make,  took  precedence  over  such  liens 
to  the  full  amount  of  such  mortgage, 
and  that  it  was  immaterial  that  only 
a  very  small  portion  had  been  ad- 
vanced before  the  lien  claimant  began 
work,  or  that  before  the  entire  amount 
had  been  disbursed  the  mortgagee  re- 
ceived notice  of  the  lien. 

MlaaMota* 

In  Finlayson  v.  Crooks  (1891)  47 
Minn.  74,  49  N.  W.  398,  645,  it  was 
held  that  in  the  case  of  a  mortgage  to 
secure  future  advances  the  mortgagee 
cannot,  as  against  the  subsequent  lien 
claimant,  claim  the  benefit  of  the  se- 
curity for  optional  advances  made  aft- 
er actual  notice  of  such  lien, — at  least, 
■in  the  absence  of  any  facta  creatins: 
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nich  an  equify  as  would  take  the  ease 
{     oat  of  the  general  rule. 

In  Hill  V.  Aldrich  (1892)  48  Minn. 
73, 50  N.  W.  1020,  it  was  held  that  one 
who  sold  to  another  on  credit  a  lot 
'     upon  an  agreement  that  the  purchaser 
should  proceed  to  erect  a  house  upon 
the  premises,  that  the  seller  would 
lend  her  $1,000  lor  that  purpose,  and 
that  the  porcbaser  would  give  a  mort- 
gage on  Uie  property  to  secure  the  pur- 
chase price  and  the  sum  to  be  ad- 
vanced, and  whose  mortgage  was  re- 
\     corded  before  any  work  had  been  com- 
menced or  any  materials  furnished  for 
the  contemplated  building,  was  a  prior 
bona  fide  mortgagee  within  the  mean- 
ing of  a  provision  of  the  Mechanics' 
i     lies  Law,  giving  such  a  mortgagee 
i     priori^  over  mechanics'  Hens.  * 
^       In  Hewson-Herzog  Supply  Co.  ▼ 
I     Cook  (1893)  62  Minn.  534,  64  N.  W. 
I     751,  the  owner  of  certain  property 
I     made  application  for  a  loan,  at  the 
same  tinae  executing  and  delivering  his 
promissory  note  for  the  amount,  and 
a  mortgage  upon  the  property  to  se- 
cure its  payment.  These  instruments 
bore  date  August  1st,  1890,  and  the 
mortgage  was  that  day  placed  upon 
record.  The  application  for  the  loan 
was  refused;  and  on  September  3d 
the  owner  made  another  application 
for  a  loan  of  the  same  amount,  which 
was  accepted.   In  this  implication  it 
was  stated  that  certain  buildings  were 
in  process  of  construction  upon  the 
i     property,  which  was  the  fact,  and  that 
'     the  money  applied  for  was  to  be  used 
i     in  their  erection.  It  was  held  that  as 
I     the  note  and  mortgage  had  no  e£Fect, 
as  to  the  lien  claimant,  until  the  sec- 
'     ond  application  had  been  favorably 
>     acted  upon  by  the  lender,  the  mort- 
gagee was  not  a  prior  mortgagee  with- 
in the  statute  giving  such  mortgagee 
a  priority  as  against  claimants  who 
had,  before  the  granting  of  ^e  loan, 
commenced  to  woric  upon  the  building. 
In  Erickson  v.  Ireland  (1916)  134 
'     Minn.  156,  158  N.  W.  918,  it  was  held 
'    that  a  mortgage  given  to  secure  future 
advances,  and  upon  which  advances 
were  later  made,  has  priority  over  me- 
chanics' Hens   attaching  after  the 
mortgage  was  given  and  recorded,  but 
before  the  advancements  were  made* 


though  the  mortgagee  knew  that  the 
building  was  contemplated,  where  the 
making  of  the  advances  was  obliga- 
tory upon  the  mortgagee  under  the 
terms  of  his  contract  with  the  mort- 
gagor. 

Hew  Jwacy. 

In  Taylor  v.  La  Bar  (1874)  25  N.  J. 
Eq.  222,  it  was  held  that  under  a  pro- 
vision of  the  Mechanics'  Lien  Law 
that  a  sale  to  satisfy  a  lien  shall  con- 
vey the  estate  of  the  owner  in  the  land 
and  in  the  buildings,  "subject  to  all 
mortgages  and  other  encumbrances 
created  and  recorded  or  registered 
prior  to  the  commencement  of  the 
building,''  a  mortgage  recorded  before 
the  commencement  of  the  building  was 
entitled  to  priority  over  lien  claims, 
although  the  money  secured  by  it  was 
payable  in  instalments,  all  of  which 
were  paid  after  the  commencement  of 
the  building,  where  the  lender  was 
bound  by  his  agreement  to  make  sucb 
advances  as  the  building  reached  vari- 
ous stages  of  completion. 

In  Piatt  V,  Griffith  (1876)  27  N.  J. 
Eq.  207,  it  was  held  that  a  mortgage 
recorded  before  the  building  was  com- 
menced was  entitled  to  priority  over 
mechanics*  Hens,  although  the  money 
which  it  was  intended  to  secure  was 
not  advanced  before  the  commence- 
ment of  the  building,  but  was  paid 
over,  according  to  the  agreement  be- 
tween the  parties,  in  instalments,  as 
the  work  on  the  building  progressed, 
and  was  used  in  the  construction  of 
the  building. 

In  Jacobus  v.  Mutual  Ben.  L.  Ins. 
Co.  (1876)  27  N.  J.  Eq.  604,  it  was 
held  that  a  mortgage  made  and  re- 
corded by  the  mortgagor  in  pursuance 
of  a  prior  contract  for  a  loan,  prior 
to  the  commencement  of  the  building, 
though  not  delivered  to  the  mort- 
gagee nor  the  mortgage  money  ad- 
vanced thereon  until  afterward,  was 
a  prior  mortgage  within  the  meaning 
of  a  provision  of  the  Mechanics'  Lien 
Law  that  the  deed  of  the  sheriiT  to  the 
purchaser,  upon  a  sale  to  satisfy  the 
lien  claim,  shall  convey  the  estate  in 
the  lands  and  buildings  which  the 
owner  had  at,  or  at  any  time  after, 
the  commencement  of  the  building, 
"subject  only  to  all  mortgages  and  oth- 
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er  encumbrances  created  and  record- 
ed or  registered  prior  to  the  com- 
mencement of  the  building." 

In  Central  Trust  Co.  v.  Continental 
Iron  Works  (1893)  51  N.  J.  Eq.  605, 
40  Am.  St.  Rep.  539,  28  Atl.  595,  it  was 
held  that  a  mortgage  delivered  and 
recorded  prior  to  the  commencement 
of  the  building,  to  secure  bonds,  was 
entitled  to  priority  over  mechanics' 
liens,  though  no  bonds  were  issued  or 
sold  until  after  the  commencement  of 
the  building,  where  neither  the  trus- 
tee nor  the  bondholders  had  actual  no- 
tice of  the  lien  claim. 

In  Central  Trust  Co.  v.  Bartlett 
(1894)  67  N.  J.  L.  206,  30  Atl.  683,  it 
was  held  that  a  mortgage  made  and 
recorded  before  the  commencement  of 
the  building  took  precedence  over  sub- 
sequently accruing  mechanics'  liens, 
although  it  was  made  to  secure  bonds 
none  of  which  had  been  put  into  cir- 
culation before  the  attachment  of  tiie 
mechanics'  liens.  ■ 

In  Reed  v.  Rochford  (1901)  62  N.  J. 
Eq.  186,  60  Atl.  70.  it  was  held  that  a 
mortgage  given  to  secure  a  sum  a  part 
of  which,  by  a  contemporaneous  parol 
agreement,  was  to  be  advanced  after 
its  execution  and  delivery,  was  en- 
titled to  priority  as  to  advances  made 
while  alterations  were  in  progress,  but 
without  actual  notice  thereof,  as 
against  one  claiming  a  mechanics*  lien 
tiierefor  which,  by  the  provisions  of 
the  Mechanics'  Lien  Law,  was  not  ef- 
fective against  a  bona  fide  purchaser 
or  mortgagee  before  its  filing  in  the 
county  clerk's  office. 

In  Young  v.  Haight  (1903)  69  N.  J. 
L.  453,  55  Atl.  100,  it  was  held  that  the 
effect  of  §  16  of  the  Mechanics'  Lien 
Law,  which  provided  that  "every  mort- 
gage given  or  to  be  given  upon  lands 
in  this  state  shall  have  priority  over 
every  claim  that  may  be  filed  in  pur- 
suance of  this  act  to  the  extent  of  the 
money  actually  advanced  and  paid  by 
the  mortgagee  and  applied  to  ^e  erec- 
tion of  any  new  building  upon  the 
mortgaged  land  or  any  alterations,  re- 
pairs, or  additions  to  any  building  on 
such  lands;  provided  such  mortgage 
be  registered  or  recorded  before  the 
filing  of  any  such  claim,"  and  §  28, 
which  provided  that  upon  a  sheriff's 


sale  under  a  judgment  upon  a  lien 
claim  the  purchaser  should  acquire  the 
estate  which  the  owner  had  in  the  l&nds 
at  the  commencement  of  the  build- 
ing, "subject  to  the  lien  of  any  mort- 
gage given  and  recorded  or  registered 
under  the  circumstances  contemplated 
by  and  in  conformity  with  the  provi- 
sions of  g  16  of  the  act," — ^was  to  make 
the  lien  of  a  mortgage  given  for  mon- 
eys advanced  for  the  erection  of  a 
building,  and  actually  used  for  that 
purpose,  superior  to  a  mechanics'  lien 
filed  upon  the  property  subsequent  to 
the  recording  of  the  mortgage,  not- 
withstanding the  fact  that  the  moneys 
had  been  advanced  and  the  mortsra^e 
had  been  executed  while  the  buildinsr 
was  in  course  of  erection,  and  irre- 
spective of  whether  the  mortgage  was 
made  to  secure  future  advances  or 
money  already  advanced. 

Under  a  New  Jersey  statute  which 
provides  that  mechanics*  liens  shall  be 
prior  to  "advanced  money  mortgages'' 
**feo  the  eztent'only  of  the  mon^^  re- 
maining to  be  advanced  by  the  mort- 
gagee under  such  agreement,"  the 
owner  of  a  lot  who  sold  it  to  a  builder 
and  took  a  mortgage  in  excess  of  the 
purchase  money  price,  and  agreed  to 
pay  the  excess  to  the  builder  from  time 
to  time  as  the  building  progressed,  is 
entitled  to  priority  over  mechanics" 
liens  to  the  amount  actually  advanced, 
although  at  the  time  of  the  giving  of 
the  deed  and  the  taking  of  the  mort- 
gage the  buildings  had  already  been 
begun.  Franklin  Soc.  v.  Thornton 
(1916)  86  N.  J.  Eq.  626,  96  Atl.  921. 

New  York. 

In  Hirshfield  v.  Ludwig  (1893)  69 
Hun,  554,  24  N.  Y.  Supp.  634,  it  was 
held  that  a  mortgage  to  secure  ad- 
vances was  entitled  to  priority  over  a 
mechanics*  lien  filed  after  the  pres- 
entation or  noHce  to  the  mortgagee 
of  orders  drawn  by  tibe  mortgagor  up- 
on funds  in  his  hands,  although  such 
orders  were  not  paid  until  after  the 
filing  of  the  lien,  on  the  ground  that 
the  indebtedness  for  which  such  or- 
ders were  drawn  became  that  of  the 
drawee  at  the  date  of  the  presentation, 
or  notice  thereof,  rather  tiian  from  the 
time  when  such  orders  were  actually 
paid. 
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Is  UcAdams  v.  Piedmont  Trust  Co. 
(1914)  167  N.  C.  494, 83  S.  E.  623.  Ann. 
Cas.  1916B*  669,  it  was  held  that  a 
fflortsage  to  secure  a  building  loan, 
tiic  proceeds  of  which  were  disbursed 
hy  the  mortgagee  from  time  to  time, 
took  precedence  over  a  mechanics*  lien 
attaching  subsequently  to  the  date 
when  such  mortgage  was  given. 

In  L^c  V.  Ducomb  (1813)  5  Binn. 
6S5,  a  mortgage  intended  as  a  security 
to  the  mortgagee  for  notes  drawn  or 
to  be  drawn  for  the  accommodation 
of  tbe  mortgagor,  to  the  amount  of 
$9,000,  was  held  not  to  be  a  lien 
'Vhich  originated  subsequent  to  the 
coiomencement  of  the  building," 
within  the  meaning  of  the  Mechanics' 
Lien  Law  giving  such  liens  priori^ 
over  **any  other  lien  which  originated 
mbseqaent  to  the  commencement  of 
the  said  building." 

In  Moroney's  Appeal  (1855)  24  Pa. 
372,  it  was  held  that  one  whose  mort- 
gage  for  future  advances,  to  be  made 
from  time  to  time  as  the  building  pro- 
gressed, had  been  recorded  prior  to 
the  commencement  of  work,  took  prior- 
over  builders'  liens,  it  being  the 
mortgage  and  not  the  advances  which 
created  the  lien. 

In  Bauch  v.  Island  Park  Asao. 
(1910)  226  Pa.  178.  75  Atl.  202,  it  was 
held  that  under  a  statute  providing 
that  "an  estate,  charge  or  lien,  of 
which  the  claimant  had  actual  or  con- 
stmetlve  notice  before  the  date  of 
SBch  visible  commencement  on  the 
ground,  if  given  to  secure  advances  of 
mosey,  knowingly  to  be  furnished  for 
the  purpose  of  making  the  improve- 
nuDt  in  whole  or  in  part,  shall  have, 
with  prior  liens  and  encumbrances,  a 
preferential  claim  upon  the  funds 
raised  by  a  judicial  sale  of  said  prop- 
erty to  the  extent  only  of  the  actual 
value  of  the  proper^  immediately 
prior  to  such  visible  commencement 
of  the  work;  but  the  proceeds  of  such 
sale  above  such  value  shall  be  applied 
to  the  payment  of  the  mechanics' 
claims  in  preference  to  such  estate, 
charge  or  lien,"  mechanics'  liens 
created  after  the  recording  of  a  mort- 
^ge,  to  secure  bonds,  "to  be  sold  and 


disposed  of  from  time  to  time  as  the 
necessities  of  the  company  demand," 
were  not  entitled  to  priority,  where 
the  bonds  were  issued,  so  far  as  any- 
thing appeared  in  the  record,  to  raise 
money  for  the  general  purposes  of  the 
association,  and  were  sold  in  the  ordi- 
nary course  of  business  without 
knowledge  by  or  notice  to  the  pur- 
chaser of  any  particular  use  to  which 
the  money  was  to  be  applied. 

In  Page  v.  Carr  (1911)  232  Pa.  371, 
81  Atl.  430,  it  was  held  that  the  statu- 
tory provision  quoted  in  tiie  preceding 
case  was  uncoustitutiona]  as  offending 
a  provision  that  "the  general  assem- 
bly shall  not  pass  any  local  or  special 
law  .  .  .  providing  or  changing 
methods  for  the  collection  of  debts  or 
the  enforcing  of  judfi^ents  or  pre- 
scribing the  effect  of  judicial  sales  of 
real  estate,"  its  effect  being  to  grant 
mechanics'  liens  a  prefereiwe  and  to 
give  to  them  a  priority  of  payment  that 
they  did  not  have  and  to  which  they 
were  not  entitled  prior  to  the  adoption 
of  the  Constitution. 

Rhode  Island. 

In  Blackmar  v.  Sharp  (1901)  28  R. 
I.  412,  60  Atl.  862,  mortgages  securing 
the  purchase  price  of  lots  and  ad- 
vances to  be  made  by  the  seller,  for 
the  purpose  of  enabling  the  purchaser 
to  build  thereon,  as  the  work  pro- 
gressed, and  recorded  before  work  was 
commenced,  were  held  entitled  to 
priority  over  a  mechanics*  lien  which 
attached  before  any  of  such  advances 
were  actually  made,  where  the  making 
of  the  advances  was  obligatory  upon 
the  mortgagee,  and  this  even  though 
such  advances  may  have  been  made 
before  they  were  actually  due  under 
the  contract,  or  were  used  by  the  mort- 
gagor for  other  purposes  than  those 
agreed  upon. 
Vtuh. 

In  Culmer  Paint  &  Glass  Go.  v.  Glea- 
Bon  (1913)  42  Utah,  344,  130  Pac.  66, 
it  was  held  that  a  duly  recorded  mort- 
gage given  to  secure  a  bailding  loan, 
the  amount  of  which  was  apparently 
retained  by  the  mortgagee  in  its  pos- 
session and  paid  out  from  time  to 
time  upon  vouchers  issued  by  the  bor- 
rower, was  entitled  to  priority,  as  to 
sums'  actually  advanced,  over  a  me- 
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chanics'  lien  upon  the  mortgaged  prop> 

erty. 

Vlrdnia. 

In  laege  v.  Bossieux  (1859)  16  Gratt. 
88,  76  Am.  Dec.  189,  the  equity  of  a 
building  fund  company  which  agreed 
to  advance  to  one  of  its  members 
money  to  build  a  house  on  a  lot  owned 
by  him,  and  which  from  time  to  time 
made  payments  upon  the  building  con- 
tract, was  held  to  be  superior  to  that 
of  an  assignee  of  the  building  con* 
tract  who  had  undertaken  to  advance 
the  money  to  the  contractor  and  who 
had  procured  his  contract  to  be  re- 
corded so  as  to  create  a  mechanics* 
lien. 

One  who  contracts  to  complete  a 
building  with  full  knowledge  of  the 
means  which  have  been  used  to  raise 
the  money  to  pay  for  the  work,  and 
who  has  received  a  large  part  of  such 
money,  is  equitably  estopped  from 
claiming,  as  against  the  deed  of  trust 
executed  to  secure  the  loan,  the  prior- 
ity over  such  deed  of  his  claim  to  a 
mechanics'  lien.  Wroten  v.  Armat 
(1879)  31  Gratt.  228. 

In  Wright  v.  Vaughan  (1899)  2  Va. 
Dec.  662,  33  S.  E.  696,  it  was  held  that 
a  trust  deed  to  secure  a  building  loan, 
the  proceeds  of  which  were  to  be  paid 
over  from  time  to  time  as  the  building 
progressed,  and  of  which  the  contract- 
or had  at  the  time  of  entering  into  his 
contract  both  actual  and  constructive 
notice,  was  entitled  to  priority  over  a 
mechanics'  lien  filed  by  him. 
W— Mngton, 

In  Home  Sav.  &  L.  Asso.  v.  Burton 
(1899)  20  Wash.  688,  66  Pac.  940,  it 
was  held  that  a  statute  providing  that 
mechanics'  liens  "are  preferred  to  any 
lien,  mortgage,  or  other  encumbrance 
which  may  have  attached  subsequent 
to  the  time  when  the  building,  improve- 
ment, or  structure  was  commenced* 
work  done,  or  materials  were  com- 
menced to  be  furnished;  also  to  any 
lien,  mortgage,  or  other  encumbrance 
of  which  the  lien  holder  had  no  notice, 
and  was  unrecorded  at  the  time  the 
building,  improvement,  or  structure 
was  commenced,  work  done,  or  the  ma- 
terials were  commenced  to  be  fur- 
nished," did  not  operate  to  give  a  me- 
chanics' lien  precedence  over  a  mort- 


gage duly  recorded  at  the  time  the 
work  was  commenced,  to  secure  ad- 
vances which  were  not  made  until  aft- 
er the  building  was  begun. 

The  same  point  was  decided  upon 
the  authority  of  the  foregoing  ease,  in 
Stetson-Post  Mill  Co.  v.  Brown  (1899) 
21  Wash.  619,  76  Am.  St.  Rep.  862,  59 
Pac.  607,  and  in  Heal  v.  Evans  Creek 
Coal  &  Coke  Co.  (1912)  71  Wash.  225, 
128  Pac.  211. 

Wlsoonalu. 

In  Wisconsin  Planing  Mill  Co.  t. 
Schuda  (1888)  72  Wis.  277,  89  N.  W. 
558,  it  was  held  that  a  mortgage,  exe- 
cuted in  good  faith  to  secure  advances 
thereafter  to  be  made  to  pay  for  labor 
performed  and  materials  furnished  for 
a  building,  which  advances  were  so 
made,  although  after  the  commence- 
ment of  the  building,  became  a  lien 
upon  the  mortgaged  premises  from  the 
time  of  the  execution  and  recording  of 
such  mortgage;  and  that,  if  recorded 
before  the  commencement  of  the  build- 
ing, it  would  toke  precedence  of  liens 
for  labor  performed  and  materials 
used  in  the  erection  of  the  building. 

In  Richards  v.  Chamberlain  (1878) 
25  Grant,  Ch.  402,  it  was  held  that  a 
mechanics'  lien  was  not  entitled  to 
priority  over  a  mortgage  given  while 
the  building  was  in  course  of  erection, 
though  the  mortgagee  may  have 
known  that  work  was  going  on,  and 
advanced  part  of  the  money  to  the 
mortgagor  after  the  execution  of  the 
work  for  which  the  lien  was  claimed, 
but  without  notice  of  such  claim. 

And  in  Cook  v.  Belshaw  (1893)  23 
Ont.  Rep.  545,  it  was  held  that  a  mort- 
gage for  advances  to  be  made  from 
time  to  time  as  the  work  progressed, 
though  subsequent  in  time  to  the  be- 
ginning of  the  work,  and  therefore 
not  a  "prior  mortgage"  within  the 
meaning  of  the  statute  giving  me- 
chanics' liens  a  preference  as  to  the 
increase  in  value  by  reason  of  the  im- 
provement, as  against  a  "prior  mort- 
gage," was,  in  virtue  of  its  prior  regis- 
tration and  the  fact  that  the  advances 
had  been  made  in  good  faith  without 
actual  notice  of  plaintiffs  unregis- 
tered lien,  entitled  to  priority  over  it. 

E.  S.  O. 
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STATE  OF  LOUISIANA 

V. 

MIKE  JOHN,  Appt 
LoitiHana  Supreme  Cowrt— /una  10,  1917. 
(142  La.  66»  76  So.  241.) 

Intoikatiiig  liquors  —  names  of  witnesses. 

In  a  prosecution  for  Belling  intoxicating  liquor  without  a  license,  the 
defendant  is  not  entitled,  as  a  matter  of  right,  to  be  informed  in  advance 
of  the  trial,  of  the  name  or  identity  of  the  person  who  is  supposed  to 
have  bought  the  intoxicating  liquor,  or  of  the  name  or  identity  of  any^ 
witness  for  the  state. 

[See  note  on  this  question  beginning  on  page  409.] 

Headnote  by  CNdblu  J- 


Apfbal  by  defendant  from  a  judgment  of  the  Judicial  District  Court 
for  the  Parish  of  Caddo  (Webb,  J.)  convicting  him  of  selling  intoxicat- 
ing liquor  witliout  a  license.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Levy  &  Crane  for  appellant. 

Messrs.  A.  V.  Coco,  Attorney  Qen* 
eral,  Lai  C  Blanchard,  and  Vernon  A* 
Coco,  for  the  State : 

The  granting  or  refusal  to  grant  a 
continuance  i»  left  largely  to  the  dis- 
cretion of  the  trial  judge,  and  his  rul- 
ing will  not  be  disturbed  unless  it  is 
arbitrarily  made. 

State  T.  Leary,  111  La.  302,  85  So. 
559;  State  v.  Poindexter,  117  La.  386, 
41  So.  688;  State  George,  37  La.  Ann. 
786;  State  v.  Crawford,  41  La.  Ann. 
590,  6  So.  471;  State  v.  Mc(}arthy,  44 
La.  Ann.  824,  10  So.  673;  State  v.  Ful- 
co^  138  La.  993,  71  So.  133. 

Defendant  was  not  entitled  to  be  In- 
formed in  advance  of  the  name  of  tha 
purchaser  of  the  liquor,  or  the  names 
of  tiie  state's  witnesses. 

State  Collet  137  La.  673,  69  So.  90; 
State  ▼.  Smith,  139  La.  448,  71  So.  734; 
State  Unnlin,  188  La.  60,  62  So.  851 ; 
State  ex  rel.  WicklifFe  t.  Balekman,  39 
la.  Ann.  847,  2  So.  688;  State  v.  Kane, 
36  La.  Ann.  163;  State  t.  Heibel,  116 
Ho.  App,  43,  90  S.  W.  768;  Shuler  v. 
States  126  Ga.  778,  64  S.  E.  691 ;  Lin- 
odn  T.  Linker,  5  Kan.  App.  242,  47  Pac. 
174;  Stote  v.  Williams,  11  S.  D.  64, 
75  N.  W.  815;  State  v.  Back,  99  Mo. 
App.  34,  72  S.  W.  466 ;  State  v.  Isaac, 
129  La.  124.  65  So.  786. 


O'Niell,  J.,  delivered  the  opinion 
of  the  court:  j 

The  defendant,  appellant,  was 
convicted  of  selling  intoxicating  liq- 
uor witiiout  a  license,  was  con- 
demned to  serve  nine  months'  im- 
prisonment and  to  pay  a  fine  of  $500,' 
and,  in  default  of  payment  of  tiie 
fine,  to  serve  an  additional  t^-m  of 
six  months  in  prison. 

He  complains  of  the  ruling  of  the 
trial  judge  granting  the  district  at- 
torney a  omtinuance  on  account  of 
the  absence  of  two  witnesses  for  the 
state,  without  requiring  the  dis- 
trict attorney  to  m^e  an  affidavit  or, 
disclose  what  he  intended  to  prove 
by  the  absent  witnesses.  The  wit- 
nesses referred  to  were  the  sheriff 
and  a  deputy  sheriff,  who  were  tem- 
porarily absent  from  the  parishJ 
Although  a  denial  of  a  motion  for  a 
continuance  or  postponement  of  a 
criminal  trial  might  be  a  denial  of 
justice  to  the  party  asking  it,  the 
granting  of  a  continuance  is  not 
likely  to  do  injustice  to  the  party 
opposing  it.  At  any  rate  it  does  not 
appear  that  the  continuance  or  de- 
lay in  this  instance  was  disadvan-' 
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tageous  to  the  def^dant,  or  that  he 
was  better  prepared  to  defend  the 
case  when  it  was  continued  than  he 
was  when  it  was  tried. 

Before  pleading  to  the  bill  of  in- 
formation, the  d^endant  asked  for 
a  bill  of  particulars  disclosing:  (1) 
The  name  of  the  person  to  whom  in- 
toxicating liquor  was  supposed  to 
have  been  sold;  (2)  whether  that 
person  was  a  "spotter"  or  detective ; 
and  (3)  whether  he  was  a  stranger 
in  the  parish,  and,  if  not  a  stranger, 
how  long  he  had  resided  in  the  par- 
ish. The  district  attorney  refused 
to  disclose  any  of  that  information, 
and  to  the  judge's  refusal  to  require 
him  to  disclose  it  the  defendant's 
attorney  reserved  a  bill  of  excep- 
tion. 

It  is  well  settled  that  the  defend- 
ant in  a  prosecution  for  selling  in- 
toxicating liquor  without  a  license  is 

not  entitled  to  be  informed  in  ad- 
vance of  the  trial,  of  the  name  or 
identity  of  the  person  supposed  to 
have  bought  the  liquor. 

On  the  trial  of  the  case  the  dis- 
trict attorney  produced  as  a  witness 
for  the  state  a  negro,  who  testified 
that  he  resided  in  the  state  of  Mis- 
sissippi and  had  been  hired  by  the 
prosecution  as  a  "spottei^*  or  detec- 
tive to  catch  persons  supposed  to  be 
selling  intoxicating  liquor.  There- 
upon the  defendant's  counsel  stated 
that  he  was  taken  by  surprise,  and 
filed  a  motion  asking  for  a  continu- 
ance of  the  trial  to  allow  him  a  rea- 
sonable time  to  investigate  the 
character  or  reputation  of  the  wit- 
ness for  truth  and  veracity.  The 
continuance  was  denied,  and  the 
defendant's  attorney  reserved  an- 
other bill  of  exception,  in  which 
it  is  recited  that  the  hired  negro 
"spotter"  from  Mississippi  was  the 
only  witness  who  testified  directly 
to  a  sale  of  liquor  by  the  defendant, 
from  which  we  assume  that  the 
sleuth  is  the  man  supposed  to  have 
bought  the  intoxicating  liquor. 

The  learned  counsel  for  the  de- 
fendant cites  and  relies  upon  the 
decision  in  State  v.  Mines,  137  La. 
489,  68  So.  837,  where,  as  in  this 
case,  t^e  district  attorney  refused 


to  divulge  the  name  or  identity  of 
the  party  who  was  supposed  to  have 
bought  intoxicating  liquor  from  the 
defendant,  and  the  judge  refused  to 
grant  the  defendant  a  continuance 
to  allow  him  an  opportunity  to  im- 
peach the  witnesses,  when  two  hired 
"spotters"  were  produced  and  testi- 
fied that  one  of  them  was  the  pur- 
chaser. In  that  case  this  court  con- 
demned the  method  that  is  com- 
plained of  in  this  case  and  set  aside 
the  judgment  of  conviction.  It  was 
observed,  however,  in  the  decision 
that,  as  a  general  rule,  the  district 
attorney  is  not  required  to  inform 
the  defendant  in  a  prosecation  for 
selling  intoxicating  liquor  without  a 
license,  of  the  name  or  identity  of 
the  supposed  purchaser,  or  of  any  of 
the  witnesses  who  are  to  testify  for 
the  state.  Hence  the  court  dis- 
claimed any  intention  of  holding 
that  in  every  case  the  right  of  a 
defendant  to  attack  the  character  of 
the  state  witnesses  is  to  be  held 
paramount  to  all  other  considera- 
tions. And  the  ruling  then  made  was 
expressly  confined  to  the  facts  of 
that  case.  There  were  two  im- 
portant facts  recited  in  the  bill  of 
exceptions  in  that  case  that  are  not 
shown  afiirmatively  in  this  case. 
One  is  that  the  detectives  who  testi- 
fied in  the  case  cited  were  paid  only 
in  the  event  of  a  conviction.  The 
other  fact  is  that  the  only  evidence 
introduced  against  the  defendant  in 
the  case  cited  was  the  testimony  of 
the  detectives.  In  the  present  case 
it  is  not  shown  afiirmatively  that  the 
pay  of  the  hired  and  imported  negro 
"spotter"  was  contingent  upon  his 
success  in  procuring  the  conviction 
of  the  suspects  whom  he  "turned 
up."  Nor  is  it  shown  positively  that 
the  testimony  of  this  hired  and  im- 
ported negro  "spotter"  was  the  only 
evidence  against  the  defendant.  The 
only  recital  in  the  bill  of  exceptions 
in  that  respect  is  that  he  "was  the 
sole  witness  testifying  directly  to 
a  sale  of  liquor  on  defendant's  part." 
Nothing  is  said  as  to  whether  there 
was  sufficient  circumstantial  evi- 
dence to  prove  the  guilt  of  the  de- 
fendant beyond  a  reasonable  doubt ; 
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and  we  assume  there  was  such  evi- 
dence. We  are  strengrthened  in  the 
belief  that  the  defendant  was  not 
convicted  merely  on  the  testimony 
of  the  hired  negro  "siwtter,"  by  the 
fiuit  that  the  district  attorney  him- 
self regarded  that  witness  as  being 
80  unworthy  of  confidence  that  even 
he  was  afraid  to  trust  him  or  risk 
his  being  tampered  with ;  and  that 
is  why  the  prosecuting  officer  would 
not  divulge  the  name  or  identity  of 
the  witness  until  he  was  called  to 
the  witness  stand.  We  refer  to  this 
remark  in  the  district  attorney's 
brief ;  "The  reason  for  withholding 
the  name  of  the  purchaser  of  intoxi- 
cating Uqnors  is  to  prevent  the  de- 
fendant from  tampering  with  the 
witness.  These  witnesses  are  of 
such  a  class  as  are  easily  influenced, 
and  are  themselves  participants  in 
the  crimes  about  which  they  are 
called  upon  to  testify,  and  it  is  good 
poticy  to  remove  them,  as  much  as 
possible,  from  those  evil  influences." 

Whether  it  would  not  be  equally 
good  policy  not  to  offer  in  evidence 
all  against  the  defendant  in  a 
criminal  prosecution  the  testimony 
of  a  "spotter"  who  was  hired  to 
procure  evidence  against  the  ac- 
cused— a  witness  whom  the  pros- 
ecuting officer  himself  is  afraid  or 
unwilling  to  trust — is  a  question 
which  we  are  not  called  upon  to  de- 
cide.   The  objection  to.  such  evi- 


dence is  to  its  lack  of  value  or  effect ; 
and  that  is  a  matter  for  the  trial 
judge  to  consider. 

T^ie  contention  of  the  learned 
counsel  for  the  defendant  that  he 
should  have  been  given  an  opportu- 
nity to  prove  to  the  satisfaction  of 
the  trial  pudge  that  the  testimony 
of  this  witness  was  not  worthy  of 
belief  appears  to  us  as  a  travesty  on 
the  impeachment  of  the  credibility 
of  a  witness. 

In  the  absence  of  a  showing  to  the 
contrary,  we  must  assume  that  there 
was  sufficient  circumstantial  evi- 
dence before  the  trial  judge  to  war- 
rant this  conviction^  without  any  re- 
gard for  the  testimony  of  the  negro 
"spotter,"  who  testified  for  pay,  and 
whose  identify  l^e  prosecuting  at- 
torney would  not  divulge  for  fear 
of  his  being  influenced  or  tampered 
with.  To  assume  that  the  defendimt 
was  convicted  on  the  testimony  of 
that  witness  alone  would  be  to  as- 
sume that  the  zealous  public  officials 
who  are  the  guardians  of  justice 
committed  an  outrage  upon  her. 

The  defendant  was  not  entitled,  as 
a  matter  of  right,  i„t„ica„„» 
to  be  mformed  be-  ii«inor«-ii«me« 
fore  the  trial,  of  the 
names  or  identity  of  the  witnesses 
to  be  called  by  tiie  state. 

The  judgment  appealed  from  is 
affinned. 


ANNOTATION. 

Ri|^  of  one  charged  ¥nlli  nnlawfiil  lale  <rf  intozicatBig  liquor  to  be  infonned 
before  trial  of  name  or  identity  of  pordiater. 


In  many  jurisdictions,  it  is  held  that 
an  indictment  for  the  illegal  sale  of 
intoxicating  liquor  must  allege  the 
same  of  the  purchaser.  See  15  R.  C. 
L  ^7.  In  those  jurisdictions  the 
qnestion  whether  the  accused  has  a 
right  to  be  informed  of  the  purchas- 
er's name  before  the  trial  obviously 
cannot  arise.  Moreover,  in  most  juris- 
dictions, the  granting  of  a  bill  of  par- 
ticulars in  a  criminal  case  is  confided 
wholly  to  the  discretion  of  the  trial 
jodge.  16  R.  C.  L.  p.  190.  It  is  prob- 
ably by  reason  of  the  foregoing  facts 


that  the  right  of  a  person  accused  of 
selling  intoxicants  to  be  informed  be- 
fore the  trial,  of  the  name  of  the  al- 
leged purchaser,  has  arisen  in  but  few 
jurisdictions,  and  has  been  passed  on 
directly  only  in  Louisiana.  In  that 
jurisdiction,  in  a  number  of  cases  in- 
volving a  charge  of  sale  without  a  li- 
cense, an  application  for  a  bill  of  par- 
ticulars showing  the  name  of  the  pur- 
chaser has  been  denied.  State  v. 
Brown  (1889)  41  La.  Ann.  771,  6  So. 
638;  State  v.  Selsor  (1910)  127  La.  513, 
58  So.  787;  State  v.  Isaac  (1911)  129 
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La.  124,  55  So.  736;  State  v.  Moeling 
(1911)  129  U.  204.  55  So.  764;  Stete 
V.  John  (1911)  129  La.  208,  66  So.  766; 
State  V.  Daspit  (1911)  129  La.  752,  56 
So.  661;  State  v.  Munlin  (1913)  133 
La.  60,  62  So.  351;  State  v.  Jackson 
(1914)  135  La.  365,  65  So.  491;  State 
V.  Mines  (1915)  187  La.  489,  68  So. 
837;  State  v.  Coile  (1915)  137  La.  673, 
69  So.  90.  And  see  the  reported  case 
(State  v.  John,  ante,  407). 

In  State  v.  Moeling  (1911)  129  La. 
204,  66  So.  764,  supra,  the  defendant 
was  accused  of  sellinsr  intoxicatlns: 
liquors  without  a  license.  The  de- 
fendant moved  that  the  district  attor- 
ney be  required  to  furnish  him  with 
a  bill  of  particulars,  showing,  among 
other  things,  the  name  or  names  of 
witness  or  witnesses,  to  whom  the  in- 
toxicating liquors  were  sold.  The 
court,  in  refusing  so  to  do,  said:  "We 
know  of  no  law  which  requires  the 
state  to  set  forth  in  a  bill  of  informa- 
tion, the  names  of  the  witnesses  by 
whom  it  expects  to  prove  the  oifenBe 
charged ;  nor  do  we  know  of  any  rea- 
son why  the  name  of  the  person  to 
whom  liquor  is  sold  in  violation  of  law 
should  be  stated  in  such  bill,  since  the 
offense  is  the  same  if  the  name  of  such 
person  be  not  known  and  never  ascer- 
tained." 

But  in  State  v.  Stovall  (1915)  137 
La.  404,  68  So.  741,  the  defendant  was 
indicted  for  retailing  intoxicating  liq- 
uor without  a  license.  In  an  antici- 
patory bill  of  particulars,  1^  district 
attorney  stated  that  the  sale  was  made 
in  a  drug  store,  and  was  for  1  pint  of 
alcohol.  The  counsel  for  the  defend- 
ant moved  for  a  further  bill  of  par- 
ticulars, stating  the  date  of  sale, 
whether  the  alcohol  \^^as  sold  on  pre- 
scription, and  the  name  of  the  pur- 
chaser. The  motion  was  overruled  and 
the  defendant  excepted.  The  court 
held  that  the  defendant  had  the  right 
to  know  these  facts,  and  said:  "The 
act  complained  of  was  not  a  crime  or 
offense  unless  the  alcohol  was  sold 
without  a  prescription,  or  on  a  sham 
prescription.  What  service  or  benefit 
would  it  have  been  to  the  defendant 
to  have  produced  a  prescription  with- 
out having  a  date  to  compare  it  with? 
How  could  he  find  the  prescription. 


without  first  knowing  the  name  of  the 
person  to  whom  the  drug  was  sold  and 
the  date  of  the  sale?  He  was  not  in- 
formed of  tiie  name  of  the  purchaser 
until  he  went  into  the  trial  and  was 
informed  of  the  date  of  the  sale." 

In  State  v.  Chisnell  (1892)  36  W. 
Va.  659,  15  S.  E.  412,  while  the  case 
turned,  in  the  main,  on  the  sufficiency 
of  the  indictment,  nevertheless  there 
was  dictum  as  follows:  *The  indict- 
ment not  naming  the  purchaser  gives 
the  defendant  no  notice  of  what  par- 
ticular sale  is  charged  against  him. 
He  knows,  this  perhaps  first  when  the 
state  has  proven  its  case,  and  then 
must  set  about  his  defense.  Hard  as 
this  may  seem,  it  is  allowable  under 
authorities  holding  good  an  indict- 
ment charging  unlawful  sale  in  a  gen- 
eral way,  without  naming  the  pur- 
chaser." 

In  Stete  Huff  (1917)  80  W.  Va. 
468,  92  S.  E.  681,  the  defendant  was 
convicted  of  an  unlawful  sale  of  in- 
toxicating liquor.  The  indictment  did 
not  contein  the  name  of  the  purchaser, 
and  the  defendant  moved  that  the 
prosecuting  attorney  be  required  to 
designate  the  name  of  the  vendee. 
The  court  held,  in  accordance  with 
State  V.  Chisnell  (W.  Va.)  supra,  that 
the  refusal  of  the  lower  court  to  grant 
the  defendant's  motion  designating 
the  name  of  the  vendee  was  warranted. 

In  Com.  V.  Wood  (1856)  4  Gray 
(Mass.)  11^  the  defendant  was  indict- 
ed in  the  court  of  common  pleaa  for 
illegally  selling  intoxicating  liquors. 
The  defendant  moved  for  a  bill  of  in- 
formation specifying  the  persons  to 
whom,  and  the  times  when,  the  sales 
were  made.  The  court  overruled  the 
motion  and  the  defendant  excepted. 
The  supreme  court,  in  passing  on  the 
action  of  the  lower  court,  held  that  it 
had  been  within  the  discretion  of  the 
presiding  judge  to  allow  the  motion 
for  the  bill,  and  that  the  defendant 
could  not  obtain  the  bill  of  particu- 
lars as  a  matter  of  right 

In  Lauer  v.  District  of  Columbia 
(1897)  11  App.  D.  C  453.  it  was  held 
that  it  was  within  the  discretion  of  the 
trial  court  to  refuse  to  order  a  bill 
of  particulars  showing,  among-  other 
things,  the  names  of  the  persons  to 
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vlioiD  illegal  sales  of  liquor  were 
made,  and  that  the  discretion  was  not 
abased  by  aach  a  denial,  where  the 
charge  did  not  rest  tn  a  single  sale. 


but  on  a  general  course  of  conduct  in 
engaging  in  the  buainess  of  a  conmion 
seller  of  liquor  without  a  license. 

W.  K.  M. 


HIGGINS  OIL  ft  FUEL  COMPANY,  Appt, 

V. 

GUARANTY  OIL  COMPANY,  Limited. 
Louisiana  Supreme  Court '^May  S,  1919, 
(145  La.      82  So.  206.) 

Mines  —  right  to  pump  oil. 

1.  An  owner  of  land  under  which  there  is  fugitive  mineral  oil  cannot 
complain  that  his  neighbor  uses  a  pump  in  a  well  located  on  the  neighbor's 
pn^erty,  although  the  effect  is  to  drain  oil  from  beneath  that  of  the  prop- 
erty owner. 

[See  note  on  thU  question  beginning  on  page  421.] 

Property  —  ri^t  to  use  —  injury  to  Adjoining  landowners  —  duty  to  pro- 

ttdghbor.  tect  neighbor. 

2.  An  owner  cannot  be  deprived,  5.  A  property  owner  is  not  bound  to 
«ven  by  statute,  of  the  legitimate  use  do  anything  to  save  his  neighbor  from 
of  hu  property  because  it  may  cause  a  j^gg 

"isJl Tc^lI^STiI^*"**"'  [See  1  K.  C.  L.  371.  372.] 

Mbies  —  ownership  of  oiL  Mine  —  right  to  operate  oil  well  to  In- 

3.  An  owner  of  land  does  not  own  Jury  of  neighbor. 

the  fugitive  oil  beneath  it.  6.  When  an  oil  well  proves  to  be  in- 

[See  IS  R.  C.  L.  1206,  1206.]  jurious  to  a  neighbor,  the  rights  of  the 

Injonction  —  against  leaving  open  un-  parties  can  be  solved  only  by  a  consid- 

preducing  oil  well.  eration  of  all  the  attendant  circum- 

4.  One  operating  a  pump  in  an  oil  stances. 

well  on  his  own  land  may  enjoin  his  „-„i,*  «ii 

neighbor  from  leaving  open  an  unpro-  -      *     P™****     beneatti  surface, 

dacing  well  on  his  property,  the  effect  ^  property  owner  may  drill  an  air 

of  which  is  to  interfere  with  the  action  "o*^            property  for  the  purpose 

of  the  pump  on  the  oil  beneath  the  of  preventing  neighboring  property 

property  of  the  complainant.  owners  from  pumping  oil  from  beneath 

[See  18  B.  C  L.  1262.]  the  snrface  of  his  property. 

(Monroe,  Ch.  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Judicial  District  Court  for 
the  Parish  of  Caddo  (Bell,  J.)  in  favor  of  defendant  in  an  action  brought 
to  compel  him  to  close  an  abandoned  oil  well  and  to  recover  damages  for 
alleged  reduced  production  of  plaintiffs  pump  because  of  said  well.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Blanchard,  Goldstein,  &  not  make  any  work  on  it  which  may 
Wialker,  for  appellant:  ■  deprive  his  neighbor  of  the  liberty  of 

Although  a  proprietor  of  an  estate  enjoying  his  own,  or  which  may  cause 
may  do  whatever  he  please,  still  he  can-    damage  to  him. 
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Wilson  V.  Great  Southern  Teleph.  & 
Teleg.  Co.  41  La.  Ann.  1041,  6  So.  781; 
E^an  V.  Hotel  Grunewald  Co.  129  La. 
163,  55  So.  750;  Heine  v.  Merrick,  41 
La.  Ann.  207,  5  So.  760,  6  So.  637; 
Jones  V.  Forest  Oil  Co.  194  Pa.  379,  48 
L.R.A.  748,  44  Atl.  1074,  20  Mor.  Min. 
Rep.  350. 

Defendant  had  no  right  to  permit  the 
abandoned  well  to  remain  open  and  un- 
plugged, and  prevent  plaintiff  from 
drawing  oil  from  the  common  reservoir. 

Thornton,  Oil  &  Gas,  2d  ed.  §  30,  p. 
49;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
205,  44  L.  ed.  737,  20  Sup.  Ct.  Rep.  576, 
20  Mor.  Min.  Rep.  466;  Hague  v. 
Wheeler,  157  Pa.  340,  22  L.R.A.  141, 
37  Am.  St.  Rep.  736,  27  Atl.  714;  Gra- 
ham T.  Pierce,  19  Gratt.  28,  100  Am. 
Dec.  658,  14  Mor.  Min.  Rep.  308;  Bar- 
clay V.  Abraham,  121  Iowa,  619,  64 
L.R.A.  256,  100  Am.  St.  Rep.  365.  96 
N.  W.  1080;  Katz  v.  Walkinshaw,  99 
Am.  St.  Rep.  71,  note. 

Messrs.  Alexander  &  WiUdnson,  for 
appellee : 

PlaintifTs  petition  does  not  state  a 
cause  of  action. 

Thornton,  Oil  &  Gas,  §§  28,  29;  40 
Cyc.  626;  Gould,  Waters,  §  290;  Farn- 
ham.  Waters,  §  836;  Forbell  v.  New 
York,  164  N.  Y.  522,  51  L.RA.  695,  79 
Am.  St.  Rep.  666,  68  N.  E.  644;  Rives 
V.  Gulf  Ref.  Co.  133  La.  178.  62  So. 
623;  Cooke  t.  Gulf  Ref.  Co.  186- La. 
609,  65  So.  758. 

Provosty,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  holds  an  oil  lease  of 
a  tract  of  land  adjoining  another 
tract  of  which  the  defenduit  holds  a 
lease  of  the  same  kind.  The  plain- 
tiff sunk  a  well  on  its  tract,  and  was 
drawing  oil  from  it  by  means  of  a 
pump  at  the  rate  of  some  124  barrels 
a  day,  when  defendant  sunk  a  well 
on  its  tract  approximately  400  feet 
from  plaintiff's  well.  This  well  of 
defendant's  proved  a  nonproducer, 
and  was  abandoned.  Through  some 
underground  communication  it  lets 
air  into  the  radius  affected  by  plain- 
tiff's pump,  thereby  reducing  the 
suction  power  of  the  pump,  and  as 
a  consequence  reducing  markedly  its 
production.  By  closing  tiiis  dry 
well,  which  may  be  done  with  no 
trouble  or  expense  by  simply  put- 
ting back  the  plug  that  has  been 
taken  out,  the  capacity  of  plaintiff's 


pump  is  at  once  restored.  Defend- 
ant refuses  to  close  it ;  and  plaintiff 
brings  this  suit  to  compel  defend- 
ant to  do  so,  and  also  to  recover  the 
damages  suffered  up  to  now,  and 
continuingly  being  suffered,  as  the 
result  of  the  reduced  production  of 
the  pump.  The  petition  of  plaintiff 
alleges  ^ese  facts,  and  that,  while 
plaintiff's  pump  is  thus  being  pre- 
vented from  working  to  its  full  ca- 
pacity, the  pumps  which  are  being 
used  by  other  parties  on  all  the  ad- 
joining tracts  of  land  are  depleting 
the  reservoir  of  oil  which  lies  under 
the  lands  of  that  locality.  And  the 
petitioner  further  alleges  as  follows : 
"That  by  permitting  the  said  aban- 
doned well  to  remain  open  does  not 
in  any  way  profit  or  aid  the  said 
Guaranty  Oil  Company,  its  lessee, 
the  Nash  Oil  &  Gaa  Com- 
pany, in  getting  production  from  the 
producing  well.  Guaranty  No.  2, 
and  that  the  only  effect  of  having 
the  said  well  open  is  to  injure  pe- 
titioner, without  bringing  about  any 
advantage  whatever  to  the  said 
Guaran^  Oil  Company  or  the  Nash 
Oil  &  Gas  Company." 

Plaintiff  does  not  allege  that  the 
underlying  oil  cannot  be  brought  to 
the  surface  otherwise  than  by 
pumping,  but  that  allegation  is  im- 
pliet^y  contained  in  the  allegation 
which  is  made  that  every  operator 
in  that  oil  field  is  using  a  pump. 

An  exception  of  no  cause  of  ac- 
tion was  sustained  below,  and  plain- 
tiff has  appealed. 

The  articles  of  our  Code  bearing 
upon  the  matter  are  the  following; 

"Art.  491.  Perfect  ownership 
gives  the  right  to  use,  to  enjoy  and 
to  dispose  of  one's  property  in  the 
most  unlimited  manner,  provided  it 
is  not  used  in  any  way  prohibited 
by  laws  or  ordinances." 

"Art.  505.  The  ownership  of  the 
soil  carries  with  it  the  ownership  of 
all  that  is  directly  above  and  under 
it. 

"The  owner  may  make  upon  it  all 
the  plantations,  and  erect  all  the 
buildings  which  he  ttiinks  proper, 
under  the  exceptions  established  in 
the  title:   'Of  Servitudes,' 
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La.  — 

''He  may  construct  below  the  soil 
&1]  manner  of  works,  digrging  as 
deep  as  he  deems  convenient,  and 
draw  from  them  all  the  benefits 
iriucfa  may  accrue,  under  such  modi- 
fications as  may  result  from  the 
laws  and  regulations  concerning 
mines  and  the  laws  and  regulations 
of  the  police." 

"Art.  666.  The  law  imposes  up- 
(na  the  proprietors  various  obliga- 
tions towards  one  another,  inde- 
pendent of  all  agreements ;  and  those 
ire  the  obligations  which  are  pre- 
neribed  in  the  following  articles. 

"Art.  667.  Although  a  proprie- 
tor may  do  with  his  estate  whatever 
he  pleases,  still  he  cannot  make  any 
work  on  it,  which  may  deprive  his 
neighbor  of  the  liberty  of  enjoying 
his  own  or  which  may  be  the  cause 
of  any  damage  to  him. 

"Art  668.  Although  one  be  not 
at  liberty  to  make  any  work  which 
his  neighbor's  buildings  may  be 
damaged,  yet  everyone  has  the  lib- 
erty of  doing  on  his  own  ground 
whatsoever  he  pleases,  although  it 
should  occasion  some  inconvenience 
to  his  neighbor." 

''Art  2315.  Every  act  whateva: 
of  man  that  causes  damage  to  an- 
other obliges  him  by  whose  fault  it 
happened  to  repair  it." 

This  last  article  can  be  but  of  lit- 
tle assistance  in  the  case,  for  it  ap- 
plies only  to  a  person  who  is  at  fault, 
or,  in  other  words,  who  has  com- 
mitted, or  is  committing,  a  wrong; 
and  the  question  in  the  case  is 
whether  the  defendant  is  "at  fault." 

The  provision  of  article  667  that 
the  owner  may  not  make  any  work 
on  his  property  "which  may  be  the 
cause  of  any  damage  to"  his  neigh- 
hor  is  found  under  the  title  "Of 
Servitudes,"  and  hence,  apparently, 
is  one  of  the  exceptions  to  which 
article  505  refers,  and  hence  would 
seem  to  be  a  limitation  upon  ar- 
tide  505. 

It  is  also  apparently  in  direct  con- 
flict with  the  provision  of  article  491 
that  "owner^ip  gives  the  right  to 
enjoy  and  dispose  of  one's  property 
in  the  most  unlimited  manner."  The 
line  of  demarcation  between  what 
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an  owner  may  do  with  impunity  and 
what  he  may  not  do  without  incur- 
ring liability  is  drawn  by  article 
668  between  what  is  a  mere  incon- 
venience and  what  causes  a  real 
damage.    But  that  cannot  be  the 
meaning;  for  very  evidently  an  own- 
er cannot  be  debarred  from  tile  le- 
gitimate use  of  his 
property  simply  be-  ^Sff* t7«.^ 
cause  it  may  cause  I,"'i1m,o? 
a  real  damage  to  his 
neighbor.   It  would  be  contrary  to 
the  fundamental  legal  principle  ac- 
cording to  whidi  the  exercise  of  a 
right  cannot  constitute  a  fault  or 
wrong,  and,  besides,  every  damage 
is  real;  and  unreal  damage  cannot 
be  a  damage. 

We  cannot  reconcile  these  contra- 
dictions, or  gather  the  true  meaning 
or  scope  of  these  articles,  from  the 
articles  themselves,  but,  for  ascer- 
taining this  true  meaning,  must  re- 
sort to  the  works  of  Pothier  and 
Toullier,  whence  these  articles  were 
derived  by  the  f ramers  of  our  Code. 

Pothier,  in  his  second  appendix  to 
his  work  on  Partnership,  Paris  ed. 
1835,  vol.  3,  says  at  page  649: 
"Neighborhood  is  a  quasi  contract 
which  creates  reciprocal  obligations 
between  the  neighbors;  that  is  to 
say,  between  the  owners  or  posses- 
sors of  contiguous  estates."  And 
at  page  556:  "The  laws  of  good 
neighborhood  forbid  me  to  cause 
an3^hing  to  pass  from  my  estate  to 
that  of  my  neighbor  which  may 
damage  him;  but  they  do  not  pre- 
vent me  from  depriving  him  of  some 
convenience  which  he  derives  from 
my  estate.  For  instance,  if  he  de- 
rives light  from  my  estate,  I  may, 
by  raising  a  building  on  my  estate, 
deprive  him  of  this  light." 

And  in  his  general  introduction 
to  his  treatise  on  Customs,  vol.  10 
of  same  edition,  he  says  at  page  40 : 
"Ownership  may  be  defined  to  be 
the  right  to  dispose  of  a  thing  as 
one  pleases,  provided  the  rights  of 
others  are  not  thereby  infringed,  or 
some  law  violated." 

At  page  41 :  "The  rights  here  al- 
luded to  as  not  to  be  infringed  upon 
are  not  only  those  which  others  may 
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at  some  future  time  be  entitled  to 
have  in  the  estate,  but  also  those  of 
the  owners  or  possessors  of  neigh- 
boring estates.  Although  owner- 
ship gives  to  the  owner  the  power 
to  dispose  of  his  estate  as  he  pleases, 
he  nevertheless  cannot  do  what  the 
obligations  of  neighborhood  do  not 
allow  him  to  do  to  the  prejudice  of 
his  neighbors." 

And  in  his  treatise  on  Ownership, 
vol.  8  of  same  edition,  he  says  at 
page  117,  No.  13:  "We  have  de- 
fined ownership  to  be  the  right  to 
dispose  at  one's  pleasure  of  a  thing; 
and  we  have  added,  without,  how- 
ever, infringing  the  rights  of  others. 
.  .  .  Among  these  rights  are  those 
of  owners  and  possessors  of  neigh- 
boring estates.  The  owner  of  an 
estate,  howsoever  perfect  his  owner- 
ship may  be,  cannot  injure  these 
rights,  and,  in  consequence,  cannot 
do  that  wil^in  his  estate  which  the 
obligations  arising  from  neighbor- 
hood do  not  allow  him  to  do  therein 
to  the  prejudice  of  his  neighbors." 

TouUier.  des  Biens,  vol.  3,  p.  207, 
No.  327,  says: 

"Independently  of  these  special 
cases  the  law  forbids,  in  general 
terms,  all  such  use  of  one's  property 
as  may  cause  a  real  damage  to  the 
public  or  to  individuals;  and  by 
damage  we  are  to  understand  what- 
ever loss  or  diminution  we  suffer  in 
our  property  by  the  fault  or  the  act 
of  another. 

"328.  But  the  damage  must  be 
real.  A  simple  inconvenience,  or 
even  the  prejudice  which  might  be 
caused  to  the  neighbor  by  legitimate 
acts  of  ownership  such  as  I  have  the 
right  to  exercise  on  my  property, 
would  not  be  a  sufficient  motive  to 
cramp  my  liberty  in  the  exercise  of 
these  rights,  and  to  furnish  ground 
of  complaint  to  the  neighbor,  pro- 
vided these  acts  are  not  dictated  by 
a  desire  to  injure  the  neighbor, 
without  any  usefulness  to  myself. 

"Now,  the  desire  to  injure  is  not 
to  be  presumed  in  the  person  who 
does  but  use  a  right  he  has. 

"For  example,  if  in  digging  a  well 
for  my  ovm  utility  I  cut  off  the 
spring  which  was  feeding  the  well 


of  my  neighbor,  he  has  no  right  to 
complain." 

The  commentary  of  TouUier  in 
elucidation  of  these  principles  is  not 
nearly  so  satisfactory  as  that  of 
Pothier,  and  especially  as  those  of 
the  commentators  of  the  Code  Na- 
poleon. We  will,  thM-efore,  for  brev- 
ity's sake,  omit  that  of  TouUier,  and 
give  those  of  some  of  these  commen- 
tators. As  there  is  no  difference  be- 
tween them,  with  one  exception, 
Demolombe,  we  wiU  confine  our- 
selves to  Laurent  and  Baudry-La- 
cantinerie  and  Chauveau,  who  are 
the  most  satisfactory.  The  Code  Na- 
pol^n  not  containing  a  provision 
corresponding  with  the  said  proviso 
of  article  668,  Demolombe,  basing^ 
himself  upon  the  definition  of  own- 
ership as  giving  the  right  to  use, 
enjoy,  and  dispose  of  one's  property 
in  the  most  unlimited  manner,  and 
upon  the  principle  that  one  who  but 
exercises  a  right  he  has  cannot  be 
at  fault,  concludes  that,  even  though 
what  is  done  is  simply  for  the  pur- 
pose of  injuring  the  neighbor,  with 
no  benefit  to  the  owner,  the  neigh- 
bor has  no  right  to  complain;  but 
the  author  adds  that  the  contrary- 
doctrine  "which  is  very  ancient,"  is 
generally  admitted.  Des  Servitudes^ 
Nos.  66  and  648. 

Laurent,  De  La  Propria,  vol.  6^ 
p.  186,  No.  138,  says:  "The  science 
of  jurisprudence  requires  as  much 
precision  as  the  imi)erfection  of  lan- 
guage will  allow  of.  The  laying 
down  of  principles  so  vague  as  to 
open  the  door  to  conclusions  evident- 
ly false  ought  to  be  avoided.  In  our 
present  discussion,  the  word  'dam- 
age' ought  to  be  discarded,  and  the 
expression  'infringement  of  right* 
adhered  to ;  no  doubt,  a  damage  re- 
sults from  such  infringement  of 
right,  but  the  sole  fact  of  there  be- 
ing a  damage  does  not  suffice  for 
giving  rise  to  an  action.  And  thin 
is,  at  bottom,  the  doctrine  which 
has  been  consecrated  by  the  deci- 
sions of  the  courts." 

And  again  at  page  183,  No.  136 : 
"We  come  to  another  formulation  of 
the  principle,  precisely  as  Pothier 
formulates  it:    The  right  of  the 
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owner  is  limited  only  in  so  far  aa 
it  comes  in  conflict  with  some  equal 
right  of  another  owner.  Hence,  in 
order  that  he  should  have  to  repair 
a  damage  caused  by  him  in  the  exer- 
cise of  his  right,  it  does  not  suffice 
that  he  should  have  caused  the  dam- 
age, but  some  right  of  the  neighbor 
must  have  been  thereby  infringed. 
If  he  does  not  infringe  some  right  of 
the  neighbor,  though  he  cause  s 
damage,  he  is  not  held  to  any 
reparation." 

No.  140:  "It  is,  then,  a  settled 
principle  that  a  person  who  uses  his 
own  right  without  infringing  the 
rigjit  of  another  owes  no  reparation 
for  the  damage  he  may  cause.  But 
the  application  of  that  principle 
gives  rise  to  more  than  one  difficulty. 
If  the  owner  v^o  uses  his  right  does 
it  through  malice,  from  a  desire  to 
injure,  without  any  profit  to  him- 
self, will  he  be  held  bound  to  repair 
the  damage  he  causes,  although  he 
does  not  infringe  any  right?  There 
is  an  ancient  maxim  inscribed  in  the 
Boman  laws  which  says  that  we 
must  not  favor  the  perversity  of 
men.  Now,  would  it  not  be  to  en- 
courage this  perversity,  if  a  right 
were  allowed  to  be  used  for  the  sole 
purpose  of  injuring  another.  Per- 
haps another  maxim,  equally  in- 
scribed in  the  Roman  laws,  will  be 
invoked,  according  to  which  what 
one  does  in  the  exercise  of  one's  own 
risJit  cannot  injure  one,  in  this  sense 
that  the  person  acting  is  not  held  to 
repair  the  injury.  But  can  it  well 
be  said  that  to  exercise  one's  right 
for  the  sole  purxx>se  of  causing  in- 
jury is  Ute  exercise  of  one's  right? 
Why  are  rights  sanctioned  by  law? 
Because  they  are  faculties  which  are 
necessary  to  enable  us  to  fulfil  our 
mission  on  this  earth.  Is  it  our  mis- 
sion, forsooth,  to  do  evil  for  the 
mere  pleasure  of  doing  evil?  And 
does  the  legislator  owe  protection 
to  him  who  employs  for  doing  evil 
a  right  which  has  been  accorded  to 
him  as  an  instrument  for  intellectual 
and  moral  development?  Con- 
science answers  with  the  Roman  ju- 
risconsults :  'Malitiis  hominum  non 
est  indulgendum.' 
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"And  that  has  been  the  view 
taken  by  the  courts.  An  owner  con- 
structs a  building  whic^  cuts  off  his 
neighbor's  light.  In  so  doing  he  but 
exercises  a  right  he  has,  and  there- 
fore owes  no  reparation  of  the  dam- 
age he  causes  to  the  neighbor.  But 
he  does  more ;  he  erects  in  front  and 
almost  against  the  window  of  his 
neighbor,  part  of  which  is  already 
masked  by  the  new  building,  a  dum- 
my chimney,  beginning  on  the  roof, 
resting  on  the  rafters,  at  the  ex- 
treme comer  of  the  gable  end  of  the 
building,  and  which  cuts  off  all  the 
light  from  the  window.  The  court 
of  Colmar  ordered  the  suppression 
of  the  dummy  chimney.  It  acknowl- 
edges that  the  owner  can,  in  strict- 
ness, abuse  of  his  property,  but  on 
one  condition,  that  he  does  not  do  it 
for  the  purpose  of  injury.  Rights 
are  serious  things  and  must  be  used 
seriously.  Beyond  that  serious  use 
there  is  no  right,  but  only  wicked- 
ness, and  justice  cannot  sanction  an 
act  prompted  by  malevolence. 

"An  owner  constructing  works  on 
his  land  diminishes  the  volume  of  a 
spring,  the  benefit  of  which  his 
neighbor  has  been  having.  He  is 
within  his  right.  If  he  thereby 
causes  an  injury  to  his  neighbor,  the 
latter  cannot  complain;  for  he  has 
not  the  absolute  ownership  of  the 
waters.  But,  if  it  has  been  by  malice 
that  the  works  have  been  under- 
taken, for  the  sole  purpose  of  injur- 
ing the  neighbor,  we  have  no  longer 
the  exercise  of  a  right,  but  spiteful- 
ness,  and  he  who  abuses  malignantly 
of  his  right  ought  to  repair  the  dam- 
age he  causes.  This  was  the  decision 
of  the  court  of  Lyons  in  the  follow- 
ing case :  A  mineral  spring  spreads 
over  several  tracts.  One  of  the 
owners  sets  up  a  pump  for  getting 
a  larger  quantity  of  the  water,  not 
for  using  it,  but  for  pouring  it,  in 
pure  waste,  and  we  will  add,  through 
spite,  into  a  river.  The  court  con- 
demned him  in  damages,  but  with- 
out ordering  the  suppression  of  the 
pump.  We  think  that  in  the  latter 
connection  the  court  was  too  con- 
servative. From  the  moment  that 
an  act  can  be  characterized  as  il- 
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licit  the  owner  can  no  longer  invoke 
any  right  of  ownership ;  now  an  un- 
lawful act  should  disappear." 

The  treatment  of  tiie  same  matter 
by  Baudry-Lacantinerie  and  Chau- 
veau,  des  Biens,  p.  159,  No.  215  et 
seq.,  is  as  follows : 

"Ownership  is  subject  not  alone  to 
the  restrictions  imposed  by  law  and 
by  the  regulations  of  police.  Not- 
withstanding its  absolute  character, 
it  has  to  be  circumscribed  within 
rational  limits  which  secure  the  le- 
gitimate faculties  inherent  in  this 
right.  It  is,  in  truth,  no  longer  a 
matter  of  actual  infringement  upon 
the  right  of  ownership;  it  is  no 
longer  a  sacrifice  demanded  of  it; 
the  limits  are  established  rather  in 
its  own  interest;  they  have  for 
their  object  to  render  more  pre- 
cise its  normal  operation,  its  nat- 
ural exercise,  to  secure  respect  for 
it  against  the  possible  acts  of  oth- 
er owners — ^in  a  word,  to  regulate 
the  conflicts  of  a  private  nature,  or 
of  civil  right,  which  are  likely 
to  arise  between  neighboring  own- 
ers in  their  relations  with  each 
other.  The  general  object  of  civil 
law  is  to  assign  to  the  exercise  of 
the  natural  liberty  of  each  individu- 
al the  restrictions  which  are  neces- 
sary to  make  it  compatible  with  that 
of  others.  This  principle  applies  as 
well  to  the  exercise  of  the  right  of 
ownership  as  to  that  of  any  other 
right.  The  respect  which  I  exact  for 
my  property  obliges  me  to  respect 
that  of  others,  so  true  it  is  that 
every  right  has  for  its  correlative 
an  obligation;  and  so  the  right  to 
use  one's  property  at  pleasure  finds 
itself  necessarily  limited  by  the 
obligation  to  leave  to  the  neigh- 
bor the  faculty  of  also  enjoying 
his  property.  Portalis  has  put 
that  idea  in  a  very  clear  light  in  his 
exposition  of  motives:  'The  right 
of  the  owner,*  said  he,  'however  ex- 
tensive it  may  be,  suffers  certain 
limitations  which  the  state  of  socie- 
ty rendera  indispensable.  Living 
with  our  equals,  we  have  to  respect 
their  rights,  as  they  have  to  respect 
ours.  We  must  not  allow  ourselves, 
even  on  our  own  property,  to  do 


anything  which  may  injure  the  ac- 
quired rights  of  a  neighbor  or  of 
anyone  else.'  Pothier,  on  his  part, 
had  already  been  careful  to  note  the 
same  idea  in  his  definition  of  owner- 
ship: 'The  right  to  dispose  of  a 
thing  as  one  pleases,  provided  the 
rights  of  others  are  not  thereby  in- 
jured, or  some  law  violated.' 

"If  article  644  [of  the  Code  Na- 
poleon] has  not  reproduced  this 
same  reservation  [the  Louisiana 
Code  has  reproduced  it;  vide  article 
667],  we  must  not  conclude  there- 
from that  the  framers  have  repudi- 
ated the  soundness  of  that  notion; 
the  exposition  of  motives  would  of 
itself  have  sufficed  to  show  the  con- 
trary, even  if  the  Code  had  not  made 
elsewhere  formal  applications  of 
that  idea,  under  the  title,  'Of  Servi- 
tudes/ as,  for  example,  in  articles 
671,  674,  675,  and  684.  Moreover, 
this  indispensable  limitation  upon 
the  right  of  ownership  results  from 
general  legal  principles ;  for  the  ob- 
ligation whidi  rests  upon  every 
owner  to  respect  the  rights  of  others 
and  to  repair  any  unjust  damage  he 
may  have  caused,  even  by  the  exer- 
cise of  the  attributes  attached  to  his 
right  of  ownership,  finds  a  sufficient 
sanction  in  the  sweeping  tenns  of 
article  1382  of  the  Code.  [Our  ar- 
ticle 2315.  "Everyactof  man  which 
causes  damage,"  etc.] 

"216.  The  simple  fact  of  neigh- 
borhood, then,  imposes  certain  lim- 
itations upon  the  exercise  of  the 
faculties  inherent  in  ownership ;  and 
this  is  the  reciprocal  interest  of  the 
owners.  This  feature  of  reciprocity 
shows  the  correctness  of.  ^e  ob- 
servations made  hereinabove,  and 
proves  that  the  sole  purpose  is  to 
cause  ownership  to  be  restricted, 
and  to  regulate  the  conflict  of  rights 
between  the  neighboring  proprie- 
tors. The  Code  has  made  express 
provisions  for  some  of  these  limita- 
tions, those  most  usual,  most  indis- 
pensable, those  which  are  of  gen- 
eral and  constant  application;  thus 
the  provisions  found  under  the  title, 
'Of  Servitudes,*  concerning  the  pre- 
cautions which  must  be  taken  for 
the  drainage  of  waters  (article 
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€81),  the  regulation  of  lights  and 

views  (articles  675-681),  the  dis- 
tance to  be  left  between  plants  (ar- 
ticlea  671-674),  the.  distance  and 
the  intervening  works  required  for 
certain  constructions  (article  674), 
rest  upon  the  necessity  of  reciprocal 
limitations  being  imposed  upon  ad- 
joining proprietors. 

"217.  But  there  are  other  applica- 
tions of  the  same  idea  which  the 
Code  has  not  noted,  and  which  it  is 
well  to  call  attention  to  here  as  cor- 
ollaries of  the  general  formula  with- 
in which  the  obligation  inherent  to 
neighbortiood  finds  itself  circum- 
scribed. The  wording  of  tiiis  for- 
mula seems,  it  is  true,  to  be  a  rather 
diflScult  matter,  and  one  can  hardly 
flatter  oneself  to  be  able  to  attain 
any  very  great  precision.  Here  is, 
however,  a  proposition  which  ap- 
pears acceptable :  That  every  own- 
er is  limited  in  the  exercise  of  his 
rig:bt  of  ownership  by  the  inhibition 
to  injure  the  equal  right  of  the 
neighboring  owner.  This  formula 
implies,  in  the  first  place,  that  sim- 
ply to  deprive  the  neighbor  of  some 
enjoyment,  or  to  cause  him  a  preju- 
dice of  whatever  kind,  would  not  be 
sufficient  to  fetter  the  exercise  of 
the  right  of  ownership.  The  ques- 
tion of  determining  the  point  where 
an  act  begins  or  ceases  to  be  injuri- 
ous to  the  right  of  the  neighbor  is, 
no  doubt,  a  very  delicate  one ;  it  will 
be  of  absolute  necessity  to  have  re- 
course to  an  analysis,  minute  in  its 
details,  of  the  faculties,  of  the  attri- 
butes, of  the  advantages  which  com- 
pose the  right  of  ownership,  to  know 
if  one  of  them  is  infringed  upon, 
and  thus  to  diagnose  the  injury  to 
the  neighbor's  right.   .  .  . 

"220.  We  must  guard,  however, 
against  a  too  hasty  application  of 
this  formula.  In  one  sense  it  im- 
plies a  restriction,  and  in  another 
sense  it  implies  a  certain  extension. 
It  is  restrictive  in  the  sense  that  the 
injury  must  be  of  a  certain  gravity ; 
in  other  words,  the  neighbor  cannot 
complain  of  those  inconveniences 
which  are  habitual  and  inevitable, 
the  trifling  annoyances  inseparable 
from  neighborhood;  the  necessities 
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of  life  in  common  impose  certain 
usages  susceptible  of  causing  annoy- 
ance, but  each  one  must  bear  these 
reciprocal  inconveniences;  so  long 
as  they  do  not  transcend  the  normal 
and  habitual  measure  of  inconven- 
iences resulting  from  neighborhood, 
no  action  in  damages  will  lie.  The 
courts  must  consider  whether  the 
prejudice  complained  of  is  excessive, 
greater  than  the  ordinary  incon- 
veniences which  the  obligations  of 
life  create ;  they  may  take  into  con- 
sideration in  that  coimection  certain 
circumstances,  varying  according  to 
locality,  and  take  into  account  the 
local  habits.   .   .  . 

"222.  On  the  contrary,  in  the  ex- 
tensive sense  of  the  formula,  an  ac- 
tion in  damages  lies  even  though  the 
owner  be  within  the  limits  of  his 
rights,  if  he  acts  through  malice,  for 
the  sole  purpose  of  causing  an  injury 
to  another,  or  even  if,  acting  with- 
out any  evil  intention,  he  acts  with 
great  imprudence,  and  thereby 
causes  injury  to  his  neighbor.  In 
such  a  case,  indeed,  the  question  is 
no  longer  as  to  whether  the  owner 
has  overstepped  the  limits  of  his 
rights,  but,  all  question  of  ownership 
being  put  aside,  to  restrain  an  illicit 
act,  to  repair  an  offense  or  quasi  of- 
fense of  a  civil  nature,  inherent  in 
every  malicious  or  damageable  act. 
Thus,  an  owner  could  not  raise  op- 
posite the  window  of  his  neighbor  a 
dummy  chimney  for  no  other  pur- 
pose tiian  to  obstruct  the  opening 
and  to  deprive  the  neighbor  of  the 
little  light  which  was  left  him  by 
the  new  construction.  In  like  man- 
ner an  owner  could  not  wickedly  cut 
the  source  of  a  spring  which  comes 
out  on  his  neighbor's  property,  not 
for  the  purpose  of  himself  using  the 
waters  of  the  spring,  but  to  pour 
them  out  in  pure  waste  into  a  river. 
However,  the  mere  inaction  of  an 
owner  could  not  serve  as  a  basis  for 
a  demand  in  indemnification,  al- 
though the  prejudice  should  result 
from  this  inaction.  Thus  an  easy- 
going neighbor  neglects  to  defend 
his  property  against  the  action  of 
waters.  The  land  is  carried  away 
little  by  little,  and  i^is  brings  on  the 
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collapse  of  the  neighboring:  houses. 
This  fact  does  not  make  the  owner 
responsible,  and  he  cannot  be  com- 
pelled to  do  anything  to  prevent  the 
ruin  of  the  houses. 

"When  a  neighbor  has  legitimate 
grounds  of  complaint  against  the 
acts  of  another  owner,  what  is  the 
result  of  the  suit  he  brings?  There 
can  be  no  doubt  that  the  courts  can 
allow  damages  to  the  extent  of  the 
prejudice  that  has  been  caused.  The 
indemnity  must  first  make  good  the 
damage  suffered  in  the  past,  and  not 
alone  that  suffered  since  the  putting 
in  default.  Article  1146  [1926,  La. 
Code]  has  no  application  to  matters 
of  offenses  and  quasi  offenses.  The 
courts  can,  moreover,  award  dam- 
ages in  reparation  of  the  prejudice 
which  will  occur  in  the  future,  if 
things  remain  in  the  same  condition. 
So  long  as  the  injurious  fact  sub- 
sists, the  prejudice  continues  to  be 
certain,  and  the  courts  may  take  in- 
to consideration  the  future  conse- 
quences of  this  known  fact  in  order 
to  save  the  parties  from  the  too  fre- 
quent renewal  of  the  same  suit :  the 
judgment,  it  is  true,  in  so  far  as 
relating  to  the  future,  will  have  a 
conditional  character.  The  condem- 
nation will  be  subordinated  to  the 
continuance  of  the  actual  prejudice, 
which  will  allow  the  parties  to  ask  at 
any  time  its  modification,  accord- 
ingly as  the  prejudice  may  increase 
or  diminish,  or  ceaae  altogeth- 
er. ..  . 

"224.  The  courts  have  another 
way  of  solving  the  problems  arising 
from  the  apprehension  of  future 
prejudice;  they  have  at  their  dispo- 
sition, in  that  regard,  another  sanc- 
tion, for  they  may  order  a  modifica- 
tion of  the  prejudicial  condition  of 
things,  and  order  the  doing  of  what- 
ever may  be  necessary  to  be  done  to 
put  an  end  to  the  abusive  exercise 
of  the  right  of  ownership." 

On  the  point  of  an  owner  not  be- 
ing allowed  through  pure  spite  or 
wantonness  to  do  something  on  his 
property  injurious  to  his  neighbor, 
we  find  but  one  dissenting  voice 
among  the  French  law  writers  and 
decisions.  It  is  Demolombe,  who,  in 


his  work  on  Servitudes  (vol.  12  of 
the  Paris  ed.  of  1859,  at  pages  139 

and  140),  says: 

"No.  647  Digging  a  -well 

on  one's  own  property,  although  it 
may  cause  the  neighbor's  well  to  go 
dry,  is  none  the  less  a  permitted  act ; 
this  result  is  a  purely  fortuitous 
event;  strictly  speaking,  it  is  less  an 
actual  damage  the  neighbor  suffers 
as  that  he  ceases  to  enjoy  an  acci- 
dental, casual,  provisional  profit,  on 
which  he  had  no  right  to  depend. 

"And  this  principle  is  now  gren- 
erally  recognized. 

"No.  648.  We  must  add,  how- 
ever, that  generally  a  very  import- 
ant qualification  is  applied  to  that 
principle,  which  it  Is  contended 
would  be  no  longer  applicable  if  the 
owner,  in  constructing  on  his  land 
some  work  the  effect  of  which  is  to 
deprive  the  neighbor  of  an  advant- 
age he  has  been  enjoying,  did  so  for 
no  other  purpose  than  to  injure  this 
neighbor  with  no  benefit  to  himself. 

"This  modification,  indeed,  ap- 
pears to  be  as  ancient  as  the  princi- 
ple itself,  and  we  invariably  find  it 
coupled  with  the  principle  in  the 
works  of  the  Roman  jurisconsults 
(L.  1,  paragraph  12,  f.  f .  de  aqua) , 
and  of  our  ancient  authors  [citing* 
long  list],  and  in  the  decisions  of 
the  courts  [citing  decisions]. 

"This  modification,  despite  its  tra^ 
ditional  ancientness,  appears  to  us 
to  be  inadmissible. 

"The  text  of  article  644  is  formal ; 
it  is  in  the  most  absolute  manner 
that  an  owner  may  use  or  enjoy  his 
property. 

"Legally  no  account  can  be  re- 
quired of  him  of  his  motives ;  there 
is  here  a  bar  which  precludes  the 
making  of  any  allegation  that  he  has 
acted  from  malice." 

From  Carpentier  and  Du  Saint: 
"If  it  is  found  that  an  owner  who 
has  dug  his  soil  has  been  prompted 
in  doing  so  simply  by  the  desire  to 
injure  his  neighbor,  the  court  can 
aluite  what  has  be^  done."  Car- 
pentier and  Du  Saint,  Rep.  du  Droit 
Francais,  vo.  Eaux,  p.  485,  No.  146» 
citing  numerous  auliiorities. 

From  these  excerpts  it  is  dear 
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that  caaea  like  the  present  are  not 
to  be  decided  by  the  application  of 
aii7  broad  or  inflexible  rule,  but  by 
a  careful  weighing  of  all  the  cir- 
cumstances attending  them,  by  diag- 
nosing them,  to  use  the  expression 
of  Baudiy-Lacantinerie  and  Chau- 
veau,  with  the  aid  and  guidance  of 
the  two  principles,  that  the  owner 
must  not  injure  seriously  any  right 
of  his  neighbor,  and,  even  in  the  ab- 
sence of  any  right  on  the  part  of 
the  neighbor,  must  not  in  an  un- 
neighborly  spirit,  do  that  which, 
whDe  of  no  benefit  to  himself,  causes 
damage  to  the  neighbor. 

Defendant  does  not  contest  the 
right  of  plaintiff  to  get  out  of  its 
land  all  the  oil  it  possibly  can,  and 
by  means  of  a  well,  but  contests 
plaintifiTs  right  to  do  this  by  means 
of  a  pump,  because  a  pump  sucks 
the  oil  from  under  defendant's  land. 
The  argument  is  that  plaintiff  may 
appropriate  the  oil  passing  from  de- 
fendant's land  to  plaintiffs,  provid- 
ed the  oil  passes,  or  flows,  from  the 
one  tract  to  the  other  "naturally," 
tiiat  is,  by  gravity,  and  not  as  the 
effect  of  the  use  of  artificial  means. 

So  far  as  artificiality  is  concerned, 
we  do  not  see  the  difference  between 
a  well  and  a  pump ;  both  are  arti- 
ffdal ;  both  cause  the  oil  to  flow  from 
the  neighbor's  land ;  and  both  pro- 
duce that  effect  by  creating  a  vacuum 
which  the  oil  from  the  neighbor's 
land  comes  in  to  fill.  In  both  cases 
the  oil  fiows  from  the  neighbor's 
land  by  gravity.  The  fact  that  some 
of  the  oil  which  plaintiff's  pump  is 
producing  may  come  from  defend- 
ant's land  can  make  no  difference; 
for  in  the  case  of  a  flowing  well  so 
close  to  the  boundary  line  that  one 
balf  of  its  product  would  to  a  rea- 
stmable  certainty  be  known  to  be 
coming  from  the  adjoining  tract  the 
owner  of  this  tract  would  hardly, 
we  imagine,  claim  either  the  owner- 
ship of  one  half  of  the  oil  or  the 
right  to  close  the  well ;  and  the  rea- 
jBm*^  son  would  be  that 

•wmmuw  an  owner  of  land 

does  not  own  the 
fogitive  oil  beneath  it. 
The  analogy  between  the  subter- 
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ranean  oil  and  subterranean  or  per- 
colating waters  is,  we  believe,  com- 
plete, and  defendant  cites  the  case 
of  Forbell  v.  New  York,  164  N.  Y. 
522,  51  L.R  JL  695,  79  Am.  St.  Rep. 
666,  58  N.  E.  644,  v^ere  the  oper- 
ation of  a  pump  was  enjoined  be- 
cause It  had  the  effect  of  drying  up 
the  surface  of  the  land  to  the  great 
damage  of  the  neighbor.  That  de- 
cision would  be  in  point  if  the  sur- 
face of  defendant's  land  was  being 
injured  by  plaintiff's  pump.  True, 
the  court  reasoned  the  case  some- 
what differently;  but  that  was  Ihe 
true  ground  of  the  decision,  for  the 
court  admitted  that,  so  far  as  the 
water  was  concerned,  the  complain- 
ant had  no  ownership  of  it,  and 
of  course,  if  so,  the  taking  of  it, 
whether  by  means  of  a  pump  or 
otherwise,  invaded  no  right  of  ' the 
complainant,  and  therefore  fur- 
nished no  ground  of  action..  But 
invasion  of  the  surface  did,  be- 
cause the  complainant  had  the  right 
to  use  and  enjoy  the  surface  unin- 
terfered  with  by  the  pump  of  the 
defendant  city.  In  a  pumping  case 
where  no  surface  right  of  the  neigh- 
bor was  being  interfered  with,  but 
only  the  percolating  water  was  be- 
ing taken,  the  supreme  court  of 
Mississippi  denied  an  injunction,  al- 
though the  complainant's  supply  of 
water  was  being  thereby  reduced.' 
Clarke  County  v.  Mississippi  Lum- 
ber Co.  80  Miss.  535,  31  So.  905.  In' 
the  civil  law  the  right  to  drain  off 
by  means  of  a  deeper  well  the  sub-, 
terranean  water  of  the  neighbor  is 
well  settled,  and  apparently  in  the 
common  law  too.  20  Am.  &  Eng. 
Enc.  Law,  314.  Judge  Thornton,  in' 
his  work  on  Oil  &  Gas,  2d  ed.  p.  49,; 
says  that  if  pumps  could  not  be  used< 
oil  territory  would  be  practically; 
useless,  and  few  wells  would  ever  be 
drilled.  And,  of  course,  what  is 
meant  by  this  is 
that  the  neighbor  rX2f V: 

.  ,       pninp  oil. 

cannot  complam, 
even  though  possibly,  or  probably,' 
the  oil  under  his  land  is  being; 
drained  off  by  the  pump.  j 
All  operators  in  the  oil  field  in! 
question,  including  defenduit,  are 
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using  piunps;  what  good  ground, 
then,  could  defendant  have  for  deny- 
ing plaintiff  the  right  to  do  that 

same  thing? 

Plaintiffs  right  to  operate  this 
pump  would  appear,  therefore,  to 
be  clear,  and  tiiat  defendant's  well, 
or  air  pipe,  is  seriously  interfering 
with  the  operation  of  the  pump,  is 
one  of  the  facts  alleged  in  the  peti- 
tion which  for  present  purposes 
must  be  taken  for  true. 

Were  defendant  leaving  this  well 
open  for  some  purpose  of  utility 
other  than  the  supposed  utility  of 
preventing  the  drainage  of  the  oil 
from  under  defendant's  land,  a  dif- 
ferent case  might  perhaps  be  pre- 
sented; but  the  allegation,  which 
must  be  taken  for  true,  is  that  leav- 
ing this  well  open  is  of  no  benefit  to 
defendant.  It  will  be  noted  that 
this  action  of  defendant  in  leaving 
this  well  open  has  the  effect  not 
merely  of  preventing  plaintiff  from 

drawing  the  oil 
asmiMt  *iem-rtttK  from  Under  defend- 
SJ"oiity^nf""  a"t's  land,  but  also 

from  under  plain- 
tiff's own  land;  so  that  an  unques- 
tioned right  of  plaintiff  is  being  in- 
terfered with. 

Where  this  result  brought  about 
by  the  mere  inaction  of  defendant, 
plaintiff  could  not  complain.  An 

owner  is  not  bound 
*iSdSit!i5T—  to  do  anything  to 
SeSfcbJw"**"*  neighbor 

from  loss.  The  only 
^restriction  upon  him  is  that  he  ab- 
stain from  doing  anything  that  may 
cause  a  loss.  In  the  present  case, 
defendant  is  not  charged  with  mere 
inaction,  but  with  the  action  of  hav- 
ing bored  this  well  and  thereby 
opened  a  vent  for  the  air  to  pene- 
trate where  it  causes  injury.  Had 
defendant  left  things  In  their  orig- 
inal condition,  plaintiff  would  not  be 
suffering.  Defendant  Is  causing  this 
air  to  pass  from  its  land  to  that  of 
plaintiff.  True,  defendant  Is  now 
merely  passive  or  inactive;  but  tiie 
agency  complained  of  was  set  in  mo- 
tion by  defendant.  Defendant  alone 
is  responsible  for  its  beginning  and 


its  continuing :  its  activity  is,  there- 
fore, that  of  defendant. 

An  owner  has  the  perfect  right  to 
put  down  an  oil  well ;  but,  when  the 
well  proves  to  be  injurious  to  the 
neighbor,  this  brings  about  a  com- 
plication— a  compli- 
cation which  can  be  hibc— riKi>t  to 
solved  only  by  a     'iVi^ "i"*" 
consideration  of  aU  "eiBh*©*. 
the  attending  cir- 
cumstances.  A  strikingly  illustrar 
tive  case  is  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  44  L.  ed.  729.  20  Sup. 
Ct.  Rep.  576,  20  Mor.  Min.  Rep.  466, 
where,  because  an  oil  and  gas  basin 
is  the  common  property  of  the  own- 
ers of  the  several  tracts  of  land 
above  it,  the  owner  of  one  of  the 
tracts  was  restrained  from  wasting 
the  gas  even  though  his  doing  so 
was  for  the,  to  him,  useful  purpose 
of  lifting  the  oil  to  the  surface.  In 
that  case  the  owner;  in  tapping  the 
stratum  of  oil  and  gas,  and  using 
the  gas  for  bringing  up  the  oil,  was 
but  exercising  a  right  clearly  and 
admittedly  incident  to  his  owner- 
ship, and  yet  he  was  restrained  be- 
cause his  act  was  injurious  to  the 
other  owners  in  the  same  oil  and 
gas  field.  The  rights  of  the  several 
owners  of  the  gas  field  are  coequal; 
one  owner  cannot  exercise  his  own 
right  so  as  to  preclude  his  neighbor 
from  exercising  his,  or  so  as  to  in- 
terfere with  the  neighbor. 

The  allegation  is  that  the  air  is 
being  let  into  a  fissure  or  conduit 
through  which  it  passes  out  of  de- 
fendant's land  into  that  of  plaintiff, 
and  into  the  radius  affected  by 
plaintiff's  pump.   Now  if,  knowing 
of  this  fissure,  and  knowing  that 
any  air  let  into  it  would  go  to  plain- 
tiff's land  and  paralyze  plaintiiTs 
pump,  the  defendant  had  sunk  the 
dry  well  in  question  for  the  very 
purpose  of  its  having  that  effect, 
would  it  not  be  plain  that  the  de- 
fendant was  not  merely  exercising 
its  own  right,  but  deliberately  in- 
juring the  right  of  plaintiff.  And 
what  difference  is  there  between 
sinking  this  dry  well  intentionally 
for  that  purpose,  and  letting  it  re- 
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main  open  intentionally  for  that 
purpose. 

In  last  analysis  the  case  must 
torn  upon  whether  the  plaintiif  has 
the  ri^t  to  operate  the  pump  in 
question,  and  whether,  if  plaintiff 
haa  that  ricrht,  defendant  may  in- 
terfere with  it  with  no  benefit  to 
itself*  but  simply  to  hinder  plaintiff. 

In  the  case  supposed  above  of  a 
we^  so  near  the  boundary  line  as  to 
be  deriving  one  half  of  its  product 
from  the  adjoining  land,  we  do  not 
suppose  tliere  would  be  any  dispute 
as  to  the  right  of  the  adjoining  own- 
er to  interpose  a  partition  between 
the  two  tracts  of  land  so  as  to  pre- 
vent the  escape  of  oil  from  his  land. 
Unquestionably  he  could  build  a  wall 
for  preventinc:  the  wild  animals  on 
his  land  from  escaping;  and  oil 
comes  much  nearer  f  orminsT  part  of 
the  realty  than  the  wild  animals  do. 
And  if  an  owner  may  thus  protect 
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himself  by  means  of  a  partition  or 
wall,  why  not  by  any  otiier  kind 
work  on  his  land?  So  that,  if  de- 
fendant's action  were  limited  to  pz^ 
venting  the  oil  from 
escaping  to  plain-  t«ct  oii  b«- 
tiffs  land,  we  should 
be  clear  that  plaintiff  would  have  no 
good  ground  for  complaining.  Bift 
for  all  that  is  known,  no  oil  is  be- 
ing drawn  out  of  defendant's  lai^, 
while  to  a  certainty  defendant  is  di- 
rectly and  serious^  interfering  with 
plaintiff's  right  to  operate  for 
and  is  doing  so  with  no  benefit  to 
itself. 

The  judgment  appealed  from  |b 
therefore  set  aside,  tiie  exception  <tf 
no  cause  of  action  is  overruled,  as4 
the  case  is  remanded  for  trial. 

Monroe,  Ch.  J.,  dissents. 

Petition  for  rehearing  denied, 
June  2,  1919. 


ANNOTATION. 
Req;»eclive  rights  ot  mAjehmg  owneri  as  to  pumping  oQ. 


An  extended  search  has  revealed  bat 
few  cases  directly  adjndicating  the  re- 
spective rights  of  adjoining  owners 
aa  to  pumping  oil.  The  rule  laid  down 
io  the  reported  case  (HiGGlNS  OOi  & 
Fuo.  Co.  V.  Guaranty  Oil  Co.  ante, 
411),  that  an  owner  may  pump  oil 
from  his  own  lands  irrespective  of  the 
damage  which  may  be  caused  to  an 
adjoinng  owner  by  reason  of  a  dimin- 
ished or  impoverished  production  from 
the  latter's  wells,  finds  support  in  at 
least  two  additional  cases  (Kelley  v. 
Ohio  Oil  Co.  (1898)  57  Ohio  St.  317, 
39  LJLA.  766,  63  Am.  St.  Rep.  721,  49 
N.  E.  399;  Jones  v.  Forest  Oil  Co. 
aSOO)  194  Pa.  879,  48  L.R.A.  748.  44 
Atl.  1074,  20  Mor.  Min.  Rep.  350). 

In  the  reported  case  (HiGGlNS  Oil  & 
Fuel  Co.  v.  Guaranty  Oil  Co.)  the 
court  upholds  the  right  of  an  owner 
to  increase  the  flow  of  oil  from  his 
wells  by  artificial  means,  such  as  the 
creation  of  a  vacuam  which  the  oil 
from  the  ndffhbor's  land  cornea  in  to 
fiU,  and  states  as  a  reason  therefor 
that  the  owner  of  land  does  not  own 
the  fugitive  oil  beneath  it  Directly 


in  line  with  this  statement  that  tiie 
owner  of  land  cannot  complain  If  the 
fugitive  oil  beneath  it  is  being  drawn 
off  by  a  pump  on  an  adjoining  tract  is 
the  decision  in  Jones  v.  Forest  Oil  Co. 
(Pa.)  supra.  In  that  case,  the  plain- 
tiff claimed  that  the  defendant,  an  ad- 
joining owner,  was  using  a  powerful 
suction  pump  to  increase  the  amount 
of  oil  flow  from  its  wells,  and  that  the 
use  of  such  pump  greatly  diminished 
the  production  of  oil  on  the  adjoining 
premises.  The  relief  prayed  A)r  was 
an  injunction  restraining  the  use  of 
the  pump.  The  court  below  stated 
tiiat  the  question  to  be  decided  was  to 
what  extent  an  owner  of  oii  wells  eoold 
use  mechanical  devices  for  bringing 
the  oil  to  the  surface,  when  the  use 
thereof  diminished  the  production  of 
adjoining  wells,  and  said:  "The 
plaintiff's  claim  is  that  the  use  of  a 
gas  pump  in  the  production  of  oil  .is 
unlawful,  because,  as  he  alleged,  by 
its  powerful  suction  the  oil  and  gas 
are  drawn  from  his  adjoining  faan, 
thereby  decreasing  his  production. 
Plaintiff  assumes  that  f^ere  Is  a  cer- 
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tain  fixed  amount  of  oil  and  gas  under 
his  farm,  in  which  he  has  an  absolute 
property.  True,  they  belong:  to  him 
while  they  are  part  of  his  land,  but 
when  they  migrate  to  the  lands  of  his 
neighbor,  or  come  under  his  control, 
they  belong  to  the  neighbor.  .  .  . 
The  property  of  the  owner  of  lands  in 
oil  and  gas  is  not  absolute  until  it  is 
actually  within  his  grasp  and  brought 
to  the  surface.  If  possession  of  the 
land  is  not  necessarily  possession  of 
the  oil  and  gas,  is  there  any  reason 
why  an  oil  and  gas  operator  should 
not  be  permitted  to  adopt  any  and  all 
appliances  known  to  the  trade  to  make 
the  production  of  his  wells  as  large 
as  possible?"  On  appeal  to  the  su- 
preme court,  judgment  for  the  defend- 
ant was  affirmed  on  the  opinion  below. 

In  Kelley  v.  Ohio  Oil  Co.  (Ohio)  su- 
pra, it  appeared  that  the  plaintiff,  by 
agreement  with  one  Hastings,  was 
operating  two  oil  wells  on  the  lands 
of  the  latter.  Underlying  the  lands  of 
both  Hastings  and  adjoining  owners 
was  a  porous  sand  formation,  per- 
meated with  valuable  mineral  oil. 
The  plaintiff  alleged  that  the  defend- 
ant company,  owner  of  adjoining 
lands,  had  located  a  line  of  oil  wells 
along  the  east  and  south  sides  of  Hast- 
ings's land,  with  the  wilful  design  of 
extracting  the  mineral  oils  under  the 
lands  controlled  by  him.  It  was  fur- 
ther alleged  that  despite  the  fact  that, 
with  the  usual  pumping  appliances  at- 
tached to  oil  wells,  one  well  would 
drain  all  the  oil  within  a  radius  of  200 
feet  or  more,  the  defendant  had  lo- 
cated its  line  of  wells  just  25  feet 
from  the  line  of  Hastings's  land,  with 
the  result  that  they  were  draining 
their  supply  of  oil  indiscriminately 
from  the  deposits  under  the  lands  con- 
trolled by  the  plaintiff,  to  his  great 
injury.  Wherefore  he  prayed  for  an 
accounting  of  the  oil  so  taken,  and  for 
all  other  proper  relief.  The  court, 
rendering  judgment  for  the  defendant, 
said:  "The  only  question  of  practical 
importance  is,  Had  the  oil  company 
the  legal  right  to  drill  the  wells? 
When  a  person  has  the  legal  right  to 
do  a  certain  act,  the  motive  with 
which  it  is  done  is  immaterial.  The 
right  to  acquire,  enjoy,  and  own  prop- 


erty carries  with  it  the  right  to  use  it 
as  the  owner  pleases,  so  long  as  sucK 
use  does  not  interfere  with  the  legal 
rights  of  others.  To  drill  an  oil  well 
near  the  line  of  one's  land  cannot 
interfere  with  the  legal  rights  of  the 
owner  of  the  adjoining  lands,  so  long 
as  all  operations  are  confined  to  the 
lands  upon  which  the  well  is  drilled. 
Whatever  gets  into  the  well  belongs  to 
the  owner  of  the  well,  no  matter  where 
it  came  from.  In  such  cases  the  well 
and  its  contents  belong  to  the  owner 
or  lessee  of  the  land,  and  no  one  can 
tell  to  a  certainty  from  whence  the 
oil,  gas,  or  water  which  enters  the  well 
came,  and  no  legal  right  as  to  the 
same  can  be  established  or  enforced  by 
an  adjoining  owner.  The  right  to 
drill  and  produce  oil  on  one's  own 
land  is  absolute,  and  cannot  be  su- 
pervised or  conlxolled  by  a  court  or 
an  adjoining  landowner.  So  long  as 
the  operations  are  legal,  their  reason- 
ableness cannot  be  drawn  in  question. 
.  .  .  Protection  of  lines  of  adjoin- 
ing lands  by  the  drilling  of  wells  on 
both  sides  of  such  lines  affords  an 
ample  and  sufficient  remedy  for  the 
supposed  grievances  complained  of 
.  .  .  without  resort  to  either  an 
injunction  or  an  accounting." 

The  supreme  court  of  Indiana  has 
held  that,  even  if  an  owner  of  oil  lands 
might  be  enjoined  from  injuring  an 
adjoining  owner  by  the  use  of  artifi- 
cial devices  in  pumping  oil,  the  fact 
that  the  injured  person  had  employed 
similar  means  on  his  own  property 
would  prevent  him  from  obtaining  re- 
lief. Thus,  in  Ho  Oil  Go.  v.  Indiana 
Natural  Gas  &  Oil  Co.  (1910)  174  Ind. 
635,  SO  L.R.A.(N.S.)  1057,  92  N.  E.  1, 
the  plaintiff  alleged  that  the  defend- 
ant company,  by  means  of  compress- 
ors, pumps,  and  auction  lines,  was 
producing  a  vacuum  under  its  lands, 
and  thereby  sucking  the  oil  and  gas 
from  the  plaintiff's  property,  to  the 
destruction  of  his  wells  and  leases. 
An  injunction  was  sought  to  restrain 
the  alleged  unlawful  acts.  The  de- 
fendant answered  by  setting  up  a  gen- 
eral denial,  and  then  alleging  that  the 
plaintiff  was  guilty  of  the  same  acts 
complained  of,  though  admittedly  to 
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A  lesaer  degree.  The  court  expressly 
evaded  the  question  whether  the  de- 
fendtot  might,  as  a  matter  of  law,  be 
tttjoined  from  the  acts  complained  of, 
hot  stated  that,  even  if  he  might  be 
restrained,  the  plaintiff,  under  a  find- 
ing that  he  had  employed  similar 
means  in  pumping  his  own  wells,  was 
not  in  a  position  to  obtain  such  relief. 

When  a  property  owner  creates  a 
condition  on  his  landa  which  inter- 
feres  with  the  right  of  an  adjoining 
ewner  to  operate  for  oil,  and  the  in- 
tezference  is  of  no  benefit  to  the  first 
parfy,  the  condition  may  be  abated. 
Steelsmlth  t.  Aiken  (1900)  14  Pa. 
Super.  Ct.  226.  And  see  the  reported 
case  (HiGGiNS  Oil  &  Fuel  Co.  v.  Guar- 
AKTY  Oil  Co.  ante,  411).  Thus,  in 
Steelsmith  v.  Aiken  (Pa.)  supra,  it 
was  held  thal^  ander  the  Pennsylvania 
ftatate  requiring  the  plugging  of 
abandoned  oil  veils,  one  who  found 


his  oil  operations  interfered  with 
might,  for  the  protection  of  his  prop- 
erty, enter  on  the  lands  of  another 
owner  and  plug  an  abandoned  well 
thereon ;  and  the  cost  of  plugging  the 
well  could  be  recovered  from  the  one 
who  left  it  in  such  unlawful  condition. 
So,  in  the  reported  case  (HiGOiNS  Oil 
&  Fuel  Co.  v.  Guaranty  Oil  Co.)  the 
court  holds  that,  while  an  owner  is  not 
bound  to  do  anything  to  save  his 
neighbor  from  loss,  he  will  be  re- 
stricted from  doing  that  which  may 
cause  a  loss  when  no  benefit  accrues 
to  himself;  and,  it  appearing  that  the 
defendant  drilled  a  nonproducing  well 
in  such  manner  that  air  was  let  into 
the  radius  affected  by  the  plaintiff's 
pump,  and  later  refused  and  neglected 
to  plug  such  well,  the  court  holds  that 
this  was  a  condition  the  continuance 
of  which  would  be  enjoined. 

B.B.B. 


MARTHA  I.  HUSTON  et  al.,  Reapts., 

V. 

F.  P.  GRAVES,  Appt 

ir<Mourf  Supreme  Court  (JHvUUm  JTo.        /tme  8,  iOSP, 

(_  Mo.  — »  213  S.  W.  77.) 

Evidence  —  presumption  —  names  in  chain  of  title. 

1.  Where  the  same  name  appears  successively  in  a  chain  of  title  as 
szantee  and  grantor,  the  presumption  is  that  it  was  the  same  person  in 
each  case. 

[See  note  on  this  question  beginning  on  page  428.] 


—grantee  and  ancestor. 

2.  A  grantee  of  a  certain  name  in  a 
«rtain  county  is  presumed  to  be  the 
same  as  claimant's  ancestor  of  the  same 
name,  who  lived  in  the  same  county  at 
the  time  the  deed  was  given,  bat  this 
presomption  may  be  rebutted  by  slight 
circumstances. 

[See  10  R.  G.  L.  877,  878.] 

—overcoming  presnmptiffli  —  eonv^- 
ance  without  joining  wife. 

3.  The  mere  fact  that  a  grantee  con- 
veyed a  portion  of  the  tract  without  his 
wife  joining  in  the  deed  does  not  over- 
come the  presumption  that  such  gran- 
tee waa  Hxe  same  person  as  claimant's 
ancestor  of  Uie  same  name,  living  in 


the  same  county,  although  he  was  mar- 
ried at  the  time  the  deed  was  executed. 

Adverse  poBsession  —  land  lying  in 
two  sections. 

4.  Adverse  possession  cannot  be  ac- 
quired of  land  lying  in  a  section  ad- 
joining that  in  which  tiie  land  actually 
possessed  lies,  under  a  conveyance 
amounting  merely  to  color  of  tiue  of 
land  in  two  adjoining  sections,  mextHy 
by  cutting  timber  upon  it  and  vraming 
trespasswB  off  a  few  times  over  a  series 
of  years. 

[See  1  B.  C.  L.  697,  727  et  seq.] 
Evidence  —  possession  of  real  estate 
—  presumption. 

5.  Possession  of  one  having  the  rec- 
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ord  title  to  real  estate  is  presumed  un-  is  not  established  by  evidence  which 

til  something  occurs  to  show  otherwise,  fails  to  show  that  the  owner  of  the 

[See  1  R.  C.  L.  692,  729.]  record  title  was  not  in  possession  or 

—  showing  adverse  poesession.  failed  to  pay  taxes  within  the  statutory 

6.  Adverse  possession  of  real  estate  period. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Rey- 
nolds County  (Bearing,  J.)  in  favor  of  plaintiffs,  in  a  suit  to  quiet  title 
to  certain  land.  Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Abbott  &  Edwards,  John  H. 
Keith,  and  Lester  M.  Hall,  for  appel- 
lant: 

Whatever  presumption  might  exist 
of  the  identi^  of  H.  G.  Robbins  was 
counterbalanced  by  the  presumption 
that  another  H.  C.  Robbins  was  the 
grantee  of  Denny,  and  that  he  was  then 
unmarried. 

Lucas  V.  Current  River  Land  &  Cat- 
tle Co.  186  Mo.  453,  85  S.  W.  369; 
Lackland  v.  Kevins,  3  Mo.  App.  335. 

The  evidence  was  undisputed  and  un- 
equivocal that,  for  more  than  ten  years 
immediately  preceding  the  institution 
of  this  sui^  defendant  and  those 
through  whom  he  claimed  had  been  in 
the  actual,  open,  notorious,  adverse, 
and  exclusive  possession,  beginning 
with  C.  H.  Smith,  claiming  title.  The 
bar  of  the  ten-year  statute  was  com- 
plete. 

Pharis  v.  Bayless,  122  Mo.  116,  26 
S.  W.  1030;  Morgan  v.  Pott,  124  Mo. 
App.  378,  101  S.  W.  717;  Brown  v. 
Hartford,  173  Mo.  192,  73  S.  W.  140; 
Leeper  v.  Balcer,  68  Mo.  400;  Missis- 
sippi County  V.  Vowels,  101  Mo.  225, 
14  S.  W.  282;  Fletcher  v.  Fuller,  120 
U.  S.  534,  30  L.  ed.  759,  7  Sup.  Ct  Rep. 
667. 

There  was  no  conflict  of  possession. 
Neither  respondents  nor  their  ancestor 
had  ever  been  in  actual  possession  of 
the  land  in  litigation,  or  any  portion 
thereof.  Their  constructive  possession 
was  ousted  by  operation  of  law,  when 
Smith  took  actual  possession  of  north- 
east quarter,  section  35,  in  1901,  with 
color  of  title  to  the  whole  tract. 

Ozark  Plateau  Land  Co.  v.  Hays,  105 
Mo.  152,  16  S.  W.  957;  Crispen  v.  Han- 
navan,  60  Mo.  649. 

Having  paid  no  taxes,  nor  been  in 
the  actual  possession  of  the  premises, 
whatever  title  may  have  been  vested  in 
plaintiffs  or  their  ancestor  became  vest- 
ed in  defendant. 

Spicer  v.  Spicer,  249  Mo.  694,  165  S. 
W.  832,  Ann.  Cas.  1914D,  238;  Haar- 
stick  v.  Gabriel,  200  Mo.  243,  98  S.  W. 


760;  Campbell  v.  Greer,  209  Mo.  215, 
108  S.  W.  54;  Golterman  v.  Schier- 
meyer,  126  Mo.  801,  28  S.  W.  616;  La- 
clede Land  &  Improv.  Co.  v.  Epright, 
266  Mo.  210,  177  S.  W.  386;  Ewing  v. 
Burnett,  11  Pet.  53,  9  L.  ed.  629;  Scan- 
nell  V.  American  Soda  Fountain  Co.  161 
Mo.  618,  61  S.  W.  889;  Kirton  v.  BuU, 
168  Mo.  633,  68  S.  W.  927;  Franklin 
V.  Cunningham,  187  Mo.  196,  86  S.  W. 
79. 

The  law  will  protect  those  who  hon- 
estly purchase  and  enter  into  actual 
possession  of  the  improvements  under 
color  of  title,  like  other  bona  fide  pur- 
chasers, in  the  constructive  possession 
of  the  premises  so  purchased,  accord- 
ing to  the  boundaries  contained  in  the 
instrument  under  which  they  enter, 
having,  by  the  proper  registration, 
given  the  world  and  the  true  owner 
notice  of  the  extent  of  their  claim. 

Crispen  v.  Hannavan,  60  Mo.  548; 
Ozark  Plateau  Land  Co.  v.  Hays,  105 
Mo.  152,  16  S.  W.  957. 

Where  acts  of  ownership  have  been 
done  on  land,  which  from  their  nature 
indicate  a  notorious  claim  of  property 
in  it,  such  acts  are  evidence  of  an  oust- 
er of  a  former  owner,  and  an  actual 
adverse  possession  under  tiie  conditions 
shown  by  the  evidence. 

I^eeper  v.  Baker,  68  Mo.  400. 

If  the  indications  of  the  claim  and 
possession  are  so  patent  and  so  open 
that  if  the  true  owner  remained  in 
ignorance  it  must  be  his  own  fault,  he 
is  presumed  to  have  knowledge  of  it. 

Key  V.  Jennings,  66  Mo.  367. 

Smith's  claim  of  ownership  and  pos- 
session were  notorious;  that  is,  the 
land  was  generally  known  in  the  neigh- 
borhood as  Smith's  land.  His  acts  of 
ownership  and  possession  were  visible 
and  conspicuous. 

Spicer  v.  Spicer,  supra;  Maxwell 
Land  Grant  Co.  v.  Dawson,  151  U.  S. 
603,  38  L.  ed.  284,  14  Sup.  Ct  Rep. 
468. 

Messrs.  Arthur  T.  Brewster  and  S. 
M.  Brewster  for  respondents. 
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White,  C,  filed  the  foUowinir  opin- 
ion: 

The  suit  is  to  determine  title  to  a 
tract  of  land  in  Reynolds  county, 
Missouri,  to  wit,  the  northwest 
quarter  of  section  36,  township  S3, 
range  2  east. 

Th&  answer  sets  up  in  defense 
tiie  ten-year  Statute  of  Limitations 
and  the  thirty-year  Statute  of  Limi- 
tationa.  There  was  a  judgment  for 
plaintiffs,  and  the  defendant  ap- 
pealed. 

The  plaintiffs  were  heirs  of 
Henry  C.  Bobbins,  deceased,  who 
was  the  conunon  source  of  title. 
Their  evidence  showed  the  tract  in 
dispute  was  entered  by  William 
Denny,  who,  by  deed  dated  the  9th 
day  of  SeptenDber,  1868,  conveyed 
the  tract  to  H.  C.  Kobbins  of  Jeffer- 
son county,  Ohio.  The  deed  also 
conveyed  Uie  northeast  quarter  of 
section  35,  the  same  township  and 
range. 

The  deposition  of  plaintiff  Martha 
L  Huston  was  read.  She  testified 
that  her  father,  H.  G.  Bobbins, 
lived  in  Steubenville,  Ohio,  in  1858, 
and  was  engaged  in  the  dry  goods 
business.  He  died  in  1900  at  Lis- 
bon, Ohio.  She  herself  was  bom 
in  1858 ;  she  had  never  heard  of  any 
other  person  of  the  name  of  H.  G. 
Bobbins  in  Jefferson  county,  Ohio. 
She  had  no  deeds  nor  tax  receipts 
relating  to  the  land  in  question, 
and  didn't  know  whether  her  fath- 
er ever  owned  any  land  in  Missouri. 
The  first  she  ever  heard  of  the  land 
in  question  was  when  she  received  a 
letter  written  her  by  her  attorney 
in  1910.  The  same  &icts  were  testi- 
fied to  by  Clara  Bough,  another 
plaintiff  and  daughter  of  H.  C.  Bob- 
bins. She  was  bom  in  1848,  and 
vas  therefore  ten  years  old  at  the 
thne  her  father  lived  at  Steuben- 
viDe.  She  testified  that  her  father 
lived  in  Jefferson  county,  Ohio, 
about  three  years.  This  was  all  the 
evidence  introduced  by  the  plain- 


The  defendants  filed  a  demurrer 
to  the  evidence,  which  was  by  the 
coui  overruled.  The  defendants 
thereupon  introduced  a  sheriff's 
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deed  conveying  the  northeast  quar- 
ter of  section  35  and  northwest 
quarter  of  section  36,  in  pursuance 
of  a  judgment  and  sale  for  taxes  for 
the  years  1876  to  1878.  The  pur- 
chaser and  grantee  in  the  tax  deed, 
was  Samuel  Irving.  It  was  admitted 
that  the  deed  conveyed  no  title,  but 
it  was  offered  to  show  color  of  title. 
The  deed  was  executed  in  1880.  In 
1882,  Irving  and  wife  conveyed  the 
two  quarter  sections  to  A.  P. 
Schriver.  The  claim  of  Schriver 
then  passed  by  mesne  conveyances 
to  Cornelius  H.  Smith,  who  acquired 
it  in  1884.  The  title  of  Comelius  H. 
Smith  passed  to  the  Maxwell- 
Crouch  Mule  Company  by  foreclos- 
ing a  deed  of  trust  in  1905,  and  was 
thereafter  conveyed  by  the  Crouch 
Mule  Company  to  the  defendant. 
The  payment  of  the  taxes  as  shown 
by  the  record  is  as  follows: 

The  taxes  were  assessed  on  the 
two  quarts  sections  to  one  Pogue 
from  1881  to  1893,  inclusive;  the 
taxes  for  1881  to  1885  were  paid, 
but  the  name  of  the  payer  is  not 
given.  Taxes  for  1885  were  paid  by 
the  Missouri  Iron  &  Silver  Mining 
Company ;  from  1886  to  1893,  the 
taxes  were  paid  by  C.  H.  Smith; 
from  1903  to  1908  the  taxes  were 
paid  by  the  Maxwell-Crouch  Mule 
Company;  1909  to  1911,  inclusive, 
paid  by  F.  P.  Graves,  defendant. 

The  acts  of  possession  under 
which  the  defend^t  claims  were  as 
follows : 

C.  H.  Smith  in  1901  built  a  house 
and  bam  on  the  tract  in  section  35, 
cleared  up  some  of  the  land,  and 
built  a  sawmill.  These  buildings  and 
improvements  were  occupied  and 
used  by  Smith  and  his  grantees 
and  their  tenants  down  to  the  time 
of  bringing  the  suit. 

The  possessory  acts  relating  to 
the  tract  in  dispute  in  section  36  are 
as  follows : 

Smith  claimed  to  own  that  tract, 
and  cut  timber  on  it  to  haul  to  his 
sawmill,  which  was  erected  on  sec- 
tion 35.  This  occurred  during  a 
year  or  two,  about  1900-1901.  It  is 
not  shown  that  be  cut  any  timber 
for  sawmill  after  that  time  on  sec- 
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tion  36.  One  Arthur  Parker,  wit- 
ness for  defendant,  testified  to  the 
facts  above  stated,  and  then  stated 
that  he  had  charge  of  the  property 
in  section  35  for  the  Maxwell- 
Crouch  Mule  Company  in  1909,  and 
continued  in  charge  of  it  under  the 
defendant  after  l^at  time  down  to 
the  time  this  suit  was  instituted; 
that  during  that  time  he  sold  timber 
off  of  section  36.  During  part  of 
the  time  when  he  said  he  had 
charge  of  section  36  he  did  not  live 
in  the  house  on  section  35,  but  at 
another  place,  so  that  the  land  in 
section  86  was  not  used,  at  least 
part  of  the  time  he  was  in  charge, 
in  connection  with  the  improve- 
ments on  section  35.  In  addition 
to  selling  the  timber  he  said  hia 
business  was  to  see  that  tiihber  was 
not  stolen  off  of  it.  He  sold  timber 
to  different  persons;  he  mentioned 
two.  How  much  timber  he  sold, 
how  often  he  cut  it  for  the  purpose 
of  selling,  the  witness  does  not 
state.  Another  witness  testified 
that,  acting  for  the  MaxweU-Grouch 
Mule  Company,  he  warned  some 
trespassers  off  the  land  in  1906. 
The  defendant  also  introduced  a 
deed  from  H.  C.  Bobbins  to  James 
McCai^rolI,  conveying  the  northeast 
quarter  of  section  35.  no  wife  join- 
ing him  in  the  deed.  The  purpose  of 
this  deed  was  to  show  that,  although 
Bobbins  at  that  time  had  a  wife 
living,  he  conveyed  without  having 
his  wife  joining,  indicating  that  the 
Bobbins  conveying  the  land  was  not 
the  same  Bobbins  who  had  received 
the  conveyance  from  Denny. 

1.  The  first  point  made  by  the  ap- 
pellant is  that  the  plaintiffs  failed 
to  make  out  a  case,  because  there 
was  no  proof  that  the  H.  C.  Bob- 
bins named  as  a  grantee  in  the  deed 
from  Denny  was  the  Bobbins  who 
was  ancestor  of  the  plaintiffs.  The 
only  proof  indicating  that  he  was 
the  same  was  that  he  lived  in  Jef- 
ferson county,  Ohio,  at  the  time  liie 
deed  was  executed. 
?r"e"nmp«;«-  Where  the  same 
Sf'titie*'*  name  appears  sue- 

'  cessively  in  a  chain 

of  title  as  grantee  and  grantor,  the 


presumption  is  that  it  was  the  same 
person  in  each  case.  Floumoy  v. 
Warden,  17  Mo.  435;  Geer  v. 
Missouri  Lumber  &  Min.  Co.  134 
Mo.  85,  loc.  cit.  96,  56  Am.  St  Rep. 
489,  34  S,  W.  1099.  This  rule  is 
characterized  by  the  books  as  neces- 
sary, otherwise  it  would  be  impos- 
sible to  prove  the  identity  of  the 
parties  in  a  chain  of  title  after  the 
lapse  of  years.  In  such  cases  the 
two  names  claimed  to  be  identica} 
appear  in  the  record;  in  this  case 
only  the  name  of  the  grantee  ap- 
pears in  the  record.  The  plaintiffs 
desire  to  identify  that  name  with 
that  of  their  ancestor.  It  has  been 
held  that  the  presumption  of  iden- 
tity obtains  in  a  case  where  a  par- 
ty claims  under  an  ancestor  with  the 
same  name  as  the  patentee.  Jack- 
son ex  dem.  Shultze  v.  Goes,  13 
Johns.  618,  7  Am.  Dec.  399;  Jack- 
son ex  dem.  Bogart  v.  King,  5 
Cow.  237,  15  Am.  Dec.  468.  The 
rule  has  been  applied  in  this  state 
where  a  name  appearing  in  a  record 
is  the  same  as  the  name  of  the  per- 
son under  whom 
the  parties  fiti-  ^ST^'r! 
gant  claim.  State 
V.  Moore,  61  Mo.  276;  Hoyt  v. 
Davis,  21  Mo.  App.  235;  Gitt  v. 
Watson,  18  Mo.  274. 

In  all  such  cases  it  ishdd  that  the 
presumption  of  identity  may  be 
overcome  by  slight  circumstances. 
This  court  considered  the  matter  in 
thecaseof  Eeyesv.Munroe,266  Mo. 
114,  loc,  cit.  121,  180  S.  W.  863, 
where  the  identity  of  an  ancestor  of 
parties  to  the  suit  with  the  record 
title  owner  was  held  to  be  prima 
facie  shown,  on  account  of  the 
identity  of  names.  This  court,  in 
discussing  the  matter,  held  that  the 
inference  from  the  identity  of 
names  would  vanish  if  facts  incon- 
sistent with  that  identity  appeared. 
The  facts  in  that  case  the  court  held 
to  be  sufficient  to  make  out  a  case, 
and  they  were  similar  to  the  facts 
here,  except  it  was  testified  by  a 
party  to  Uie  suit  that  the  ancestor 
at  one  time  came  to  Missouri  to  look 
after  land,  a  circumstance  which 
the  court  regarded  as  negligible. 
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The  appellant,  while  admitting 
the  presumption,  asserts  that  it  is 
overcome  by  the  fact  that  Bobbins 
conveyed  the  land  in  section  35  in 
1861,  without  his  wife  joining, 
while  at  that  time  the  evidence 
shows  his  wife  waft  living.  Appel- 
lant infers  that  it  must  have  been 
another  Bobbins  and  a  single  man 
diat  made  that  conveyance,  and  not 
the  ancestor  of  plaintiff.  This  point 
by  appellant  would  be  of  some  force 
if  the  acknowledg- 

Mav«r«Me  recited  that  H.  C. 
jHjj«t  j.i.i>.  Robbing,  the  grant- 
or in  that  deed, 
was  a  single  man.  The  abstract  of 
the  record  does  not  show  enough  as 
to  what  the  deed  contains.  It  fails 
to  show  where  Bobbins,  the  grantor, 
lived  or  executed  the  deed;  no  re- 
cital in  the  deed  is  mentioned.  For 
aught  the  abstract  of  the  record 
shows,  that  deed  may  contain  re- 
citals ^hich  would  indicate  that  he 
was  the  same  person  as  the  plain- 
tiff's ancestor. 

While  the  evidence  is  very  slight, 
under  the  authorities  it  is  sufficient 
to  raise  the  prima  facie  presump- 
tion until  rebutting  evidence  is  in- 
troduced. This  is  usually  a  question 
of  fact  upon  which  a  jury  may  pass. 
La  Riviere  v.  La  Biviere,  77  Mo. 
512,  loc.  cit.  517 ;  Carleton  v.  Town- 
aend,  28  Cal.  219.  The  trial  court 
had  the  deed  executed  by  Bobbins 
before  it  for  consideration,  and  evi- 
dently found  it  was  insufficient  to 
counteract  the  presumption  arising 
in  the  identity  of  names.  That  is- 
sue was  found  in  favor  of  the  plain- 
tiff, and  this  court  cannot  say  the 
finding  was  unsupported  by  the  evi- 
dence. 

n.  Next  it  is  claimed  that  the 
ten-year  Statute  of  Limitations 
would  bar  the  action.  This  claim  is 
based  on  the  theory  that  the  actual 
possession  of  the  tract  in  section  35 
on  which  Smith  made  improvements 
in  1900  and  1901,  which  improve- 
ments continued  to  be  occupied  by 
him  and  his  grantees  and  their  ten- 
ants down  to  the  time  of  bringing 
this  suit,  would  put  and  keep  in  op- 
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eration  the  Statute  of  Limitations 
as  to  section -36,  which  was  not  in 
possession,  but  which  was  included 
in  the  same  chain  of  title  and  the 
same  deed  under  which  the  defend- 
ant claims.  The  facts  here  are  sim- 
ilar to  the  facts  in  the  case  of  Bevier 
v.  Graves,  —  Mo.  — ,  218  S.  W.  74, 
determined  at  this  term  of  court.  It 
is  the  same  possession  in  section  35 
by  which  this  same  defendant 
claimed  a  tract  in  section  34  in  the 
Bevier  Case.  The  difference  be- 
tween the  two  cases  is  that  in  the 
Bevier  Case  the  tract  in  dispute  was 
separated  from  the  tract  in  posses- 
sion in  section  85  by  the  distance  of 
a  half  mile  of  intervening  land, 
while  in  this  case  the  tract  claimed 
in  section  36  is  adjacent  to  the  tract 
in  section  86,  which  was  held  in 
possession.  What  was  said  there 
and  the  cases  dted,  in  relation  *^ 
the  usual  acts  of  ownership  over 
the  whole  tract,"  apply  to  this 
case.  In  the  '  present  case  it  was 
shown  that  timber  was  cut  on  the 
tract  in  dispute  in  the  years  1900 
-  or  1901,  to  haul  to  a  sawmill  iK^iich 
Smitii,  the  claimant,  had  erected  in 
section  35.  This,  however,  did  not 
continue  to  exceed  a  year  or  two. 
It  was  not  shown  that  any  other 
"acts  of  ownership  over  the  whole 
tract"  occurred  until  1909,  when 
Parker  took  charge  for  the  Maxwell- 
Crouch  Mule  Company.  At  that 
time  it  seems  that  he  sold  timber 
from  section  36,  and  kept  trespass- 
ers off.  How  often  he  did  that  the 
evidence  does  not  show.  From  the 
evidence  it  might  not  have  been 
more  than  once  or  twice  he  sold  the 
timber  or  warned  trespassers  off. 
Besides  this,  there  was  a  sini^e  in- 
stance of  where  persona  were  for- 
bidden to  cut  timber  on  the  land  in 
1905.  These  alleged  possessory 
acts  were  entirely 
insufficient.  Bevier  AoT;""„S*'"- 
V.  Graves,  supra,  ll^'^S,*^, 
and  cases  cited. 
Chilton  V.  Comanianni,  221  Mo.  loc. 
cit.  699,  120  S.  W.  1174. 

m.  Appellant  also  claims  thftt 
the  thirty-year  Statute  of  Limita- 
tions bars  the  recovery  of  the  plain- 
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tiffs.  What  is  said  upon  that  prop- 
osition in  tile  Bevier  Case  also 
applies  here,  although  the  facts  are 
somewhat  different.  There  is  no 
evidence  pro  nor  con  as  to  whether 
H.  G.  Bobbins  was  ever  in  posses- 
aion  of  •  the  land, 
yOMMllOB  of  but,  having  the  rec- 
5^l«*i*;.V5;L  ord  title,  his  pos- 
session IS  presumed 
to  follow  until  something  occurred 
to  show  otherwise.  Weir  v.  Cordz- 
Fisher  Lumber  Co.  186  Mo.  388, 
loc.  cit.  397,  85  S.  W.  341;  Bran- 
nock  V.  McHenry,  252  Mo.  loc  cit. 
9,  158  S.  W.  385.  In  these  cases  it 
was  held  that  the  presumption  of 
possession  following  the  record 
title  was  not  overcome  by  showing 
tiiat  the  land  was  wild,  vacant,  and 
uncultivated.  There  were  no  posses- 
sory acts  on  the  part  of  the  defend- 
ant until  1900-01,  when  timber  was 
cut  to  haul  to  the  sawmill  in  section 
-bowl.,  35.  So,  there  was  a 

nAvcrse  failure    to  prove 

po«e«i«-.  ^jj^  plaintiffs' 

ancestors  were  out  of  possession  for 
t^rly-one  years  prior  to  bringing 
the  suit.  There  was  no  proof  that 


the  plaintiffs'  ancestors  failed  to 
pay  the  taxes  for  thirty  years  prior 
to  the  acts  of  possession  above  men- 
tioned, or  prior  to  bringing  the 
suit.  It  was  shown  that  the  land 
was  sold  for  taxes  for  the  years 
1876-78,  inclusive,  but  the  taxes 
were  paid  from  1881  to  1885,  and 
the  record  fails  to  show  who  paid 
them.  Smith  acquired  his  color  of 
title  in  1884.  There  was  no  effort 
to  show  that  he  or  his  grantors  had 
paid  the  taxes  for  those  years.  It 
was  not  shown  that  they  were  not 
paid  by  Bobbins,  who  was  then  the 
record  owner  of  the  land.  The  evi- 
dence was  entirely  sufficient  to  sup- 
port the  finding  of  the  trial  court 
that  the  defense  under  the  thirty- 
year  Statute  of  Limitations  was  not 
made  out. 
The  judgment  is  affirmed. 

Roy,  C,  absent. 

Per  Curiam: 

The  foregoing  opinion  by'White» 
C,  is  adopted  as  the  opinion  of  tUe 
court. 

Ail  the  Judges  concur. 
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Pretnnqitioii  of  identity  of  ptfsons  from  idmlity  of  nwae  in  cham  oi  tiOe  to 

real  property. 


I.  Introductory,  428. 

II.  Prima  facie  evidence,  429. 
in.  Presumption,  431. 
nr.  Father  and  son,  433. 

V.  Miscellaneous,  433. 

/.  Introductory. 

While  the  idem  sonans  cases 
strengthen  the  rule  of  presumption, 
they  have  been  excluded  from  this 
note. 

Some  of  the  cases,  in  dealing  with 
the  subject  of  the  proof  of  identity  of 
persons  of  similar  name,  use  the  ex- 
pression "prima  facie  evidence,"  or 
"prima  facie  proof,"  or  "sufficient  ev- 
idence;" others  use  the  expressions, 
"presumption  and  presumptive  ev- 
idence." Occasionally  the  court  will 
use  both  classes  of  expression  in  the 
same  case,  and  probably  the  courts  do 


not  usually,  in  dealing  with  identic* 
mean  to  distinguish  between  prima 
facie  evidence  and  presumptive  evi- 
dence, or  presumption.  The  attempted 
separation  of  the  cases  in  this  note, 
under  the  heads,  respectively,  of 
"Prima  facie  evidence"  and  "Presump- 
tion," is  due  simply  to  the  effort  to 
give  the  various  decisions  in  the  man- 
ner in  which  the  courts  gave  them,  and 
it  is  not  intended  to  indicate  by  this 
arrangement  that  there  is  a  general 
distinction  in  law  between  the  two 
classes  of  cases  so  separated;  but  it 
may  be,  however,  that  in  some  in- 
stances the  court  intended  to  make  a 
distinction. 

Often,  particularly  where  the  iden- 
tity claimed  is  that  of  a  former  owner 
with  an  ancestor  of  a  party,  the  proof 
is  very  slight.  In  some  of  these  cases. 
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as  in  the  reported  case  (Huston  t. 
GuvES,  ante,  423),  there  is  other  evi- 
dence, it  may  be  but  a  trifle;  In  oth- 
m,  the  rule  seems  to  rest  simply  on 
the  similarity  of  name.  The  rule  is 
one  of  convenirace,  and  perhaps  the 
general  theory  is  that  the  prima  facie 
case  or  presumption  is  se  slight  that 
a  very  little  will  overcome  it,  such  as, 
for  example,  facts  brought  out  on  the 
cross-examination  of  the  claimant, — 
that  his  ancestor  never  lived  in  the 
locali^,  that  he  never  heard  of  his 
hsrins  any  property  tiiere,  nor  found 
any  papers  in  regard  to  it,  that  he  was 
not  a  man  of  large  means  nor  accus- 
t(Rned  to  deal  frequently  in  real  es- 
tate, etc.,  etc 

II.  JPrhM  faele  evidence. 

In  tracing  titles,  identity  of  name  is 
prima  facie  evidence  of  identity  of 
person. 

United  States. — Stebbins  v.  Duncan 

(1882)  108  U.  S.  32,  27  L.  ed.  641,  2 
Sap.  Ct.  Rep.  313  (where  there  was 
other  evidence). 

District  of  Columbia.— Crandall  ▼. 
I^ch  (1902)  20  App.  D.  C.  73. 

Iowa. — Oilman  v.  Sheets  (1889)  78 
Iowa,  499,  43  N.  W.  299;  Faxton  v. 
Boss  (1894)  89  Iowa,  661.  67  N.  W. 
428. 

Emtncky. — May  v.  Chesapeake  &  O. 
B.  Co.  (1919)  —  Ky.  — ,  212  S.  W.  131 
(as  statdnff  tiie  rule,  there  being  other 
evidence) . 

Hidiigan.  —  Eames  v.  McGregor 
(1880)  43  Mich.  313,  5  N.  W.  408;  Til- 
lotmn  V.  Webber  (1893)  96  Mich.  144, 

55  N.  W.  837. 

Minnesota.  —  Homing  v.  Sweet 
a880)  27  Minn.  277,  6  N.  W.  782; 
Morris  t.  McCIary  (1890)  43  Minn. 
S46^46N.  W.2S8. 

MisMNvl^-Gitt  T.  Watson  (1868) 
18  Ho.  274;  La  Riviere  v.  La  Riviere 

(1883)  77  Mo.  612;  Creer  v.  Missouri 
Umber  &  Min.  Co.  (1895)  134  Mo.  85, 

56  Am.  St.  Rep.  489, 34  S.  W.  1099. 
New   Yo^  —  Jackson    ex  dem. 

SiQltze  V.  Goes  (1816)  13  Johns.  618, 7 
Am.  Dec.  399,  per  Spencer,  J.  (stating 
the  rule) ;  Jackson  ex  dem.  Woodruff 
T.Cody  (1828)  9 Cow.  140. 

Texas. — Chamblee  v.  Tarbox  (1863) 
27  Tex.  139,  84  Am.  Dec.  614  (stating 
the  rule);   Robertson  v.  De  Bose 


(1890)  76  Tex.  1,  13  S.  W.  300;  Yar- 
brough  V.  Johnson  (1895)  12  Tex.  Civ. 
App.  95.  34  S.  W.  310;  Hill  v.  Lofton 
(1914)  —  Tex.  Civ.  App.  — ,  165  S.  W. 
67  (stating  the  rule  where  there  was 
other  evidence) ;  McDoet  v.  Jordan 
(1912)  —  Tex.  Civ.  App.  — ,  161  S.  W. 
1178. 

Vermont. — Bogue  v.  Bigelow  (1857) 
29  Vt.  179  (where  some  of  the  uses 
showed  a  difference  in  spelling). 

Canada.  —  Simpson  v.  Malcolm 
(1914)  43  N.  B.  79. 

Where  the  plaintiff  had  offered  a 
deed,  apparently  from  tiie  patentee, 
referring  to  the  patent,  the  court  said: 
"In  the  case  of  Chamblee  v.  Taring 
(Tex.)  supra,  this  court  said  that  sim- 
ilarity of  name  alone  "is  ordinarily 
sufficient  evidence  of  identity  of  a  pur- 
chaser in  a  chain  of  conveyance."  In 
the  absence  of  evidence  casting  doubt 
upon  the  identity  of  a  party  to  a  con- 
veyance of  land,  ve  think  it  ought  to 
be  held  sufficient  in  every  case,  and  t^e 
jury,  if  instructed  upon  the  subject 
at  all,  ought  to  be  told  so."  Robert- 
son V.  De  Bose  (1890)  76  Tex.  1,  IS 
S.  W.  800,  supra. 

The  contrary  view  has  been  taken 
in  New  Hampshire,  where,  in  a  case 
where  the  question  of  title  in  the 
plaintiff,  the  court  said:  "It  is  not 
often  a  matter  of  controversy  whether 
the  identity  of  the  plaintiff  is  estab- 
lished, because  the  doubt,  if  any 
arises,  can  generally  be  readily  re- 
moved. But,  if  a  question  is  made,  a' 
jury  is  not  at  liberty  to  presume  that 
a  person  even  of  so  peculiar  a  name  as 
Timothy  Mooers  is  the  same  person  as 
the  man  of  the  same  name  who  is 
shown  to  be  entitled  to  a  particular 
estate.**  Mooers  v.  Bunker  (1864)  29 
N.  H.  420.  ' 

Under  the  California  statute,  the 
identity  of  person  is  presumed  from 
identity  of  name.  Ward  t.  Dougherty 
(1888)  75  Cal.  240.  7  Am.  St  Rep.  151, 
17  Pac.  193.  • 

The  most  frequent  Illustration  of 
the  rule  is  in  showing  identity  of  a 
patentee  or  grantee  with  a  subsequent 
grantor.  Stebbins  v.  Duncan  (U.  &) 
supra  (where  tiiere  was  other  evi- 
dence) ;  Mott  V.  Smith  (1860)  16  Cal. 
633;  Gilman  v.  Sheets  (the  second 
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deed  having  a  warranty) ;  and  Paicton 
v.  Ross  (Iowa) ;  Eames  v.  McGregor* 
Tillotson  V.  Webber  (Mich.),  Hom- 
ing V.  Sweet  (Minn.),  and  Geer  v. 
Missouri  Lamber  &  Min.  Co.  (Mo.) 
supra. 

i  Fjrima  facie,  the  transferrer  of  a 
certificate  of  location  is  the  person  of 
the  same  name  mentioned  in  the  cer- 
tificate. Gitt  V.  Watson  (Mo.)  supra. 
'■  It  was  held  in  Kimball  v.  Davis 
(18S8)  19  Wend.  (N.  Y.)  437,  that 
identity  would  be  inferred  of  a  pat- 
entee and  a  subsequent  grantor;  but 
this  case  was  reversed  in  (1840)  25 
,Wend.  259,  probably  on  another 
ground,  though  one  of  the  senators 
added  tiie  ground  of  the  identic  of  the 
grantor. 

■  In  Gallivan  v.  O'Donnell  (1875)  36 
U.  C.  Q.  B.  260,  it  was  held  that  pos- 
session of  patent  and  deeds  was  suffi- 
cient, with  the  identity  of  names,  to 
show  the  identity  of  grantors. 

In  a  case  where  the  evidence  was 
held  sufficient  against  identity,  the 
court,  after  citing  Texas  cases,  said: 
"We  understand  the  effect  of  those 
decisions  to  be  that,  where  no  issue 
is  raised  as  to  the  identity  of  persons, 
the  identity  of  names  is  sufficient  to 
establish  such  identity.  For  instance, 
if  in  a  chain  of  title  there  be  a  deed 
to  John  Smith,  and  following  such 
deed  one  from  John  Smith,  without 
,any  further  evidence  this  would  be 
sufficient  to  show  that  the  John  Smith 
to  whom  the  land  was  conveyed  was 
ithe  same  person  who  made  the  succeed- 
ing conveyance,  and  the  same  rule 
,would  apply  when  plaintiffs  claim  as 
heirs  of  a  person  named  in  a  deed  or 
grant."  Blunt  v.  Houston  Oil  Co. 
(1912)  —  Tex.  Civ.  App.  — ,  146  S.  W. 
248. 

■>  In  Atchison  v.  M'CulIoch  (1836)  6 
Watts  (Pa.)  13,  the  court  said:  "It 
has  certainly  not  been  in  the  practice, 
when  a  deed  is  regularly  proved  or 
acknowledged  in  conformity  to  our  act 
of  assembly,  purporting  to  convey  the 
right  of  a  warrantee  or  patentee  of 
land  to  the  plaintiff  in  the  ejectment, 
first  to  make  proof,  before  such  deed 
can  be  admitted  in  evidence,  that  the 
grantor  therein  named,  bearing  the 
same  name  as  the  warrantee  or  pat- 


entee, was  the  identical  person  to 
whom  it  was  granted  by  tiie  common- 
wealth. This  is  a  matter  of  fact  which 
must  be  submitted  to  the  decision  of 
the  jury,  after  all  the  evidence  on  both 
sides  shall  have  been  given." 

In  some  of  the  cases  the  later  deed 
contained  a  reference  to  the  earlier 
deed  or  patent.  Stebbins  v.  Duncan 
(1882)  108  U.  &  32,  27  L.  ed.  641,  2 
Sup.  Ct.  Rep.  813,  supra.  See  also 
Grant  v.  Searcy  (1896)  —  Tex.  Civ. 
App.  — ,  35  S.  W.  861,  infra. 

Where  a  grantor  having  the  same 
name  as  the  patentee  stated  in  his 
deed  that  the  land  had  been  confirmed 
to  the  party  of  the  first  part  by  the 
board  of  commissioners,  thus  refer^ 
ring  to  proceedings  described  in  the 
patent,  this  was  held  sufficient  evi- 
dence of  identity  to  allow  the  deed  in 
evidence.  Mott  v.  Smith  (1860)  16 
Cal.  533. 

The  fact  that  the  residence  of  the 
person  is  given  differently  in  the  two 
instruments  does  not  alter  the  rule. 
Fasten  v.  Ross  (1894)  89  Iowa,  661,  57 
N.  W.  428;  Tillottson  v.  Webber 
(1893)  96  Mich.  144,  65  N.  W.  837; 
Geer  v.  Missouri  Lumber  &  Min.  Co. 
(1896)  134  Mo.  85,  56  Am.  St.  Rep. 
489,  34  S.  W.  1099.  See  also  Garleton 
T.  Townsend  (1865)  28  CaL  219,  infra, 
in.;  Cross  Martin  (187S)  46  Vt. 
14,  infra. 

Thus,  that  the  m^ntee  is  of  a  cer- 
tain city,  and  the  grantor,  twenty 
years  later.  Is  of  a  county  in  anotiier 
stete  across  a  river  from  such  city, 
does  not  interfere  with  the  conclusion 
of  identity.  Tillotson  v.  Webber 
(1893)  96  Mich.  144,  65  N.  W.  837. 

It  may  be  noted  that  evidence  of 
identity  was  held  suflicient  when 
property  was  conveyed  to  M.  Thomp- 
son of  Washington,  and  was  conveyed 
by  "Michael  Thompson,  now  of  Hono- 
lulu," who  signed  "M.  Thompson,*' 
and  the  notary  certified,  "Before  me 
personally  appeared  Michael  Thomp- 
son, to  me  known  to  be  the  person 
described  in  and  who  executed  the 
■  foregoing  instrument,"  etc.  Paxton  v. 

Ross  (1894)  89  Iowa.  661,  67  N.  W. 
;  428. 

.  The  prima  facie  rule  has  also  been 
^  applied  in  case  of  heirs  or  devisees  of 
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a  fTftntee.  Scott  t.  Hyde  (1893)  21 
0.  C  531  (as  stating  the  rule) ;  In- 
gram V.  Jeffersonville,  N.  A.  &  S.  Rap- 
id  Transit  Co.  (1917)  —  Ind.  App.  — , 
116  N.  E.  12;  Morris  v.  McClary 
(1890)  48  Uinn.  346.  46  N.  W.  288; 
Yarbrough  v.  Johnson  (1896)  12  Tex. 
Civ.  App.  95;  Hill  v.  Lofton  (1914)  — 
Tex.  (3iv.  App.  — ,  165  S.  W.  67  (where 
there  was  other  evidence) ;  McDoel  t. 
Jordan  (1912)  —  Tex.  Civ.  App.  — , 
151  S.  W.  1178;  Simpson  v.  Malcolm 
(1914)  43  N.  a  79. 

Thus,  without  evidence  other  than 
the  deed  showing  similarity  of  name, 
the  grantee  therein  was  held  to  be 
the  plaintiffs'  ancestor.  Morris  v. 
HcClaiy  (1890)  43  Minn.  346.  46  N.  W. 
238,  supra. 

In  McDoel  v.  Jordan  (1912)  —  Tex. 
Civ.  App.  — ,  151  S.  W.  1178,  supra, 
the  court  said :  "We  think  there  is  no 
merit  in  appellant's  contention  that 
the  evidence  is  insufficient  to  support 
the  judgment  of  the  court  that  the 
A.  M.  Dann  named  in  the  probate  pro- 
ceedings, and  who  signed  the  will,  was 
the  same  A.  M.  Dunn  named  in  the 
patent  offered  in  evidence  by  appellees. 
The  names  an  idoitical.  and.  In  the 
absence  of  any  other  evidence,  that 
fact  is  sufficient  to  support  the  con- 
clusion of  the  trial  court  that  they  are 
the  same  person." 

The  rule  was  applied  in  Grant 
Searcy  (1896)  —  Tex.  Civ.  App.  — ^ 
35  S.  W.  861,  where  the  deed  of  the 
administrator  of  the  patentee,  J.,  re- 
ferred to  the  land  as  the  headright 
of  J. 

In  Scott  v.  Hyde  (1897)  21  D.  C 
S3},  where  there  was  other  evidence, 
the  court  said  that  the  plaintiffs  who 
claimed  through  heirs  of  Dr.  John 
Villis,  as  the  grantee  in  a  deed  to  Dr. 
John  Willis,  might  well  stand  upon 
the  prima  facie  proof  of  title  resnlt- 
ing  from  the  identity  of  the  name. 

Iq  Simpson  v.  Malcolm  (N.  B.)  su- 
pra, where  the  plaintiff,  claiming  as 
heir  and  devisee  of  A,  produced  a 
patent  from  the  Crown  to  A,  it  was 
held  that  this  was  sufficient  proof  of 
identity. 

Where  a  deed  of  the  premises  to 
G.  D.  had  been  admitted,  it  was  held 
error  to  exclude  a  deed  acknowledged 


before  a  notary,  of  part  of  the  same 
premises,  described  as  part  of  the  es- 
tate of  G.'  D.,  purporting  to  be  execut- 
ed by  the  heirs  of  G.  D.,  and  by  a  cer- 
tain person,  trustee  under  his  will. 
Ingram  Jeffersonville^  N.  A.  &  S. 
Rapid  Transit  Co.  (1917)  —  Ind.  App. 
— .  116  N.  K  12. 

In  Yarbrough  v.  Johnson  (1895)  12 
Tex.  Civ.  App.  95,  34  S.  W.  310.  supra, 
it  was  held  that  the  evidence  required 
the  conclusion  of  identity  of  the  paten- 
tee in  a  patent  of  land  from  the  Re- 
public of  Texas,  dated  1845,  with  the 
ancestor,  where  it  was  shown  that  the 
ancestor  emigrated  to  Texas  daring 
the  war  between  Texas  and  Meztco.  for 
the  purpose  of  serving  in  that  war. 
and  the  court  reversed  a  judgment 
holding  the  contrary. 

In  La  Riviere  v.  La  Riviere  (1883) 
77  Ma  612.  it  was  held  that  identity 
of  name  is  evidence  of  identity  of  a 
claimed  ancestor  with  an  heir  of  the 
former  owner. 

The  original  patntt  to  Captain 
Adam  Graves,  with  a  deed  from  the 
heir  of  one  Adam  Graves  who  had 
been  a  captain  in  the  navy,  is  sufficient 
evidence  of  identity  for  the  jury. 
Brown  v.  Livingston  (1870)  29  U.  C. 
Q.  B.  520. 

But  in  Doe  ex  dem.  Hanscm  Smith 
(1808)  1  Campb.  (Eng.)  196.  Lord 
Ellenboroogh  expressed  the  opinion 
that  identity  of  names  with  devisees 
was  not  sufficient  in  ejectment;  with- 
out proof  of  identity. 

In  Sailor  v.  Hertzogg  (1846)  2  Pa. 
St.  182.  it  was  held  error  to  admit  a 
petition  in  insolvency  of  a  person  hav- 
ing the  same  name  as  one  under  whom 
the  other  party  claimed,  without  proof 
of  identity. 

///.  Presumption. 

Some  of  the  cases  declare  the  rule 
in  titles  to  be  that  there  is  a  presump- 
tion of  identity  from  similarity  of 
names.  Brown  v.  Metz  (1864)  33  HI. 
339,  85  Am.  Dec.  277;  Goodell  v.  Hib- 
bard  (1875)  82  Mich.  47;  Floumoy  v. 
Warden  (1863)  17  Mo.  435;  Bresee  v. 
Parsons  (1910)  87  Neb.  327. 127  N.  W. 
123;  Huston  v.  Gbavbs  (reported 
herewith)  ante.  428;  Jackson  ex  dem. 
Shultze  V.  Goee  (1816)  18  Johns.  (N. 
Y.)  617.  7  Am.  Dec.  399.  per  Spencer. 
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J.  (stating  the  rule) ;  Jackson  ex  dem. 
Bogart  V.  King  (1825)  6  Cow.  (N.  Y.) 
237,  15  Am.  Dec.  468;  Nicholson  v. 
Burkholder  (1861)  21  U.  C.  Q.  B.  108 
(as  stating  the  rule). 

The  grantor  will  be  presumed  to  be 
the  grantee  of  the  same  name  in  an 
earlier  deed  of  the  propeitjr.  Brown 
V.  Metz  (lU.)  supra. 

This  rule  waa  applied  even  in  the 
case  of  "John  Smith,**  though  that 
might  weaken  the  presumption,  and 
it  was  held  to  be  error  to  instruct  that 
other  proof  was  required.  Floumoy 
V.  Warden  (1853)  17  Mo.  435,  supra 
(compare  Freeman  v.  Loftis  (1859) 
61  N.  C  (6  Jones,  L.)  524,  infra). 

The  identity  of  names  of  grantee  in 
one  deed  and  grantor  in  a  later  deed 
is  presumptive  evidence  of  identity, 
though  the  residence  in  one  deed  is  in 
a  different  county  from  that  in  the 
other.  Carleton  v.  Townsend  (1866) 
28  Cat  219. 

The  identity  of  name  of  a  grantor 
with  a  devisee  named  in  the  will  of 
the  earlier  owner  of  the  property  will 
be  presumed.  Goodell  v.  Hibbard 
(1875)  82  Mich.  47. 

If  the  plaintiff  in  ejectment  shows  a 
patent  to  one  W.  A.,  and  his  descent 
from  one  W.  A.,  the  identity  will  be 
presumed  unless  the  presumption  is 
repelled.  Jackson  ex  dem.  Bogart  v. 
King  (1825)  6  Cow.  (N.  Y.)  237,  16 
Am.  Dee.  468. 

"  'As  a  general  proposition  identity 
of  name  is  prima  faeie  evidence  of 
identity  of  person,  and  is  sufficient 
proof  of  the  fact  in  the  absence  of  all 
evidence  to  the  contrary.'  Warvelle, 
Ejectment,  §  291.  We  believe,  in  the 
absence  of  evidence  to  the  contrary, 
the  presumption  must  be  applied." 
Bresee  v.  Parsons  (1910)  87  Neb.  S27, 
127  N.  W.  123. 

In  ejectment,  "whenever  the  plain- 
tiff introduces  a  deed  conveying  the 
premises  to  a  person  of  the  name  of 
his  lessor,  it  is  prima  facie  evidence 
that  the  lessor  is  the  real  grantee;  the 
burden  of  disproving  this,  and  repel- 
ling  the  presumption,  is  thrown  on  the 
defendant,  and  he  may  prove  that  the 
deed  was  granted  to  a  different  person 
or  the  same  name."  Spencer,  J.,  in 
Jackson  ex  dem.  Shultze  v.  Goes 


(1816)  13  Johns.  (N.  Y.)  517,  T  Am, 
Dec.  399,  where  the  proof  overcame 
the  prima  facie  evidence. 

In  Jackson  ex  dem.  Woodruff  v.  Cody 
(1828)  9  Cow.  (N.  Y.)  140,  where  the 
defendant  had  shown  that  there  were 
two  persons  of  the  same  name,  the 
court,  having  quoted  the  statement  of 
Spencer,  J.,  in  Jackson  ex  dem. 
Shultze  V.  Goes  (N.  Y.)  supra,  con- 
tinued: "But  it  is  not  sufficient  for 
him  to  prove  that  there  was  another 
person  of  the  same  name.  He  must 
prove  that  be  was  the  person  to  whom 
the  grant  was  made;  otherwise,  the 
prima  facie  evidence  of  the  plaintiff 
is  not  repelled." 

In  Cross  v.  Martin  (1873)  46  Vt. 
14,  the  court  said :  "It  is  claimed  that 
Elijah  Gore,  the  grantor  in  the  deed 
to  Zenas  and  Polly  Barney,  of  the  7th 
of  February,  1821,  is  not  tiie  same  per- 
son as  the  grantee  in  the  deed  from 
Elijah  Gore  to  Elijah  Gore,  Jr.,  dated 
June  1, 1789,  for  the  reason  that  Elijah 
Gore  is  described  in  the  deed  as  res- 
ident of  EUisburgh,  Jefferson  county. 
New  Tork»  while  in  the  latter  deed,  his 
residence  is  set  up  as  Halifax,  Wind- 
ham county,  Vermont.  We  think  that 
parties  in  successive  deeds  constitut- 
ing a  chain  of  title,  of  the  same  name* 
are  presumptively  the  same  person; 
and  that  in  this  country,  there  is  no 
intendment  that  a  party  in  twenty 
years  may  not  change  his  residence. 
Such  intendment  would  be  against  all 
experience,  and,  applied  to  a  mi- 
gratorji  people,  would  work  great  mis- 
chief. Parties  identical  in  name  are 
presumed  to  be  identical  in  person,  un- 
less such  presumption  shall  be  rebut- 
ted and  overcome." 

"A  woman  to  whom  a  devise  was 
made,  by  the  name  of  Sarah  V.  Mc- 
Lauchlin,  and  who  afterwards  con- 
veyed the  devised  premises  as  Sarah 
V.  Butler,  describing  herself  in  the 
conveyance  as  formerly  Sarah  V.  Mc- 
Iiauchlin,  should  be  presumed  to  have 
acquired  her  new  name  by  marriage, 
and  no  proof  of  her  identity  is  re- 
quired merely  in  consequence  of  this 
change  of  name."  Dowdy  v.  Mc- 
Arthur  (1894)  94  Ga.  577, 21 S.  E.  148. 

But  in  one  case  where  Smith,  an 
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owner  of  property,  had  a  son  Moses, 
and  the  plaintiff  showed  a  deed  from 
Moses  Smith,  it  was  held  that  thefe 
was  no  presumption  of  identity  in  case 
of  such  a  common  name.  Freeman 
V.  Loftis  (1859)  51  N.  C.  (6  Jones,  L.) 
524.  (Cited  in  Nicholson  t.  Eureka 
Lnmber  Co.  (1912)  160  N.  C.  S3,  75  S. 
E.  780,  Ann.  Cas.  1914C,  202.) 

IT.  Father  and  aon. 
A  father  is  presumed  to  be  the  gran- 
tee in  a  deed,  over  a  son  of  the  same 
name.  Stevens  v.  West  (1868)  61  N. 
CL  (6  Jones,  L.)  49.  This  rule  was 
recognized  where  the  jury  were  in- 
stmcted  too  strongly  in  its  favor 
(Graves  Colwell  (1878)  90  111.  612) ; 
where  Uiere  was  proof  to  the  contrary 
(Doty  V.  Doty  (1895)  169  111.  46,  42 
N.  E.  174);  where  there  was  other 
eridence  (Dehn  v.  Dehn  (1912)  170 
IDck.  407,  186  N.  W.  468)  ;  where  the 
jtresnmption  was  overcome  by  evi- 
dence (Hess  V.  Stockard  (1906)  99 
Hiiu.  604,  109  N.  W.  1113;  Bolster  v. 
Lambert  (1913)  67  Or.  134,  136  Pac. 


In  Chapman  v.  Tyson  (1906)  89 
Wash.  628,  81  Pac.  1066,  the  court 
said,  obiter:  "When  a  father  and  son 
have  the  same  name,  and  a  conveyance 
of  land  is  made  without  designating 
whether  to  the  father  or  son,  the  law 
will  presume  that  the  father  was  in- 
tended for  the  grantee,  in  the  absence 
•f  proof  to  the  contrary." 

Where  the  court  held  tiie  facts  suf- 
ficient to  overcome  the  presumption, 
it  was  said:  'Upon  principle  and 
authority  we  are  of  the  opinion,  and 
so  hold,  that  where  father  and  son 
have  the  same  name  as  the  grantee  in 
a  conveyance  of  land,  and  neither  is 
otherwise  designated  as  the  grantee, 
the  father  will  be  presumed  to  be  the 
grantee,  if  other  things  are  equal  and 
there  is  no  evidence  to  the  contrary." 
6  AJiJL-28. 


Hess  V.  Stockard  (1906)  99  Minn.  504, 
109  N.  W.  1118,  supra. 

In  Fyffe  v.  Fyffe  (1883)  106  HI.  646, 
it  was  held  that  a  deed  delivered  to  a 
father  is  presumed  to  be  to  him  rath- 
er than  to  his  son  of  the  same  name. 

But  in  Simpson  v.  Dix  (1881)  181 
Mass.  179,  it  was  held  that  when  the 
son  purchases  land  there  is  no  pre* 
sumption  that  the  deed  is  to  his  fath- 
er of  the  same  name. 

It  is  possibly  suggested,  by  the  omis- 
sion to  mention  any  presumption  in 
Kingsford  v.  Hood  (1870)  105  Mass. 
495,  that  there  may  be  no  such  pre- 
sumption in  Massachusetts. 

In  Hunt  V.  Searcy  (1901)  167  Mo. 
158,  67  S.  W.  206,  it  was  held  that  a 
deed  In  the  name  of  a  f  atiier,  to  whom 
is  Joined  as  grantor  a  woman  who  was 
his  wife,  will  prima  facie  be  presumed 
to  be  the  deed  of  the  father,  although 
he  had  a  son  of  the  same  name.  The 
court  said:  "The  identity  of  name  is 
prima  facie  evidence  of  identity  of 
person,  and  It  devolves  upon  him  who 
denies  the  identity  to  overc<nne  the 
presumption." 

T.  Mitcellatieoua, 

Two  certificates  for  lands  in  the 
same  county  in  the  same  name  will 
be  presumed  to  be  to  the  same  person, 
in  the  absence  of  evidence.  Gates  v. 
Loftus  (1820)  8  A.  E.  Marsh.  (Ky.) 
202. 

Where  a  deed  ran  to  A.  6.,  "Jr.,"  and 
A.  B.,  "Jr.,"  conveyed  to  C,  C.  must 
take  notice  of  a  judgment  entered 
against  A.  B.,  while  A.  B.,  Jr.,  owned 
the  property,  as  Jr.  is  no  part  of  a 
name.  Bidwell  v.  Coleman  (1866)  11 
Minn.  78,  Gil.  46. 

White  V.  Bates  (1908)  234  HI.  276, 
84  N.  E.  906,  would  be  an  interesting 
case  in  this  connection,  if  it  appeared 
just  what  was  shown  by  the  abstract 
which  was  attacked.  B.  B.  B. 
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ELIZA  DAMET  et       FlfFa.  in  Err., 
V.  • 

JETNA  LIFE  INSURANCE  COMPANY. 

Olelahoma  Supreme  Oourt^March  4,  tOlO. 

(—  Okla.  — ,  179  Pac.  760.) 

Mortgage  —  right  to  declare  due  —  waiver. 

1.  Where  a  mortgage  provides  that,  upon  default  in  the  payment  ol 
the  principal  debt  or  any  instalment  of  interest  and  taxes  secured  thereby* 
the  whole  amount  secured  shall  become  immediately  due  and  payable  ab 
the  option  of  the  holder,  "immediately  due"  means  "immediately  upon  or 
after  the  holder's  election/'  and  he  is  not  bound  to  elect  immediately  after 
default,  and  such  a  provision  does  not  simply  render  the  notes  due  for 
purposes  of  foreclosure  in  case  the  option  is  exercised,  but  for  pur- 
poses, and  the  right  to  exercise  the  option  exists  as  long  as  the  default 
continues,  and  it  is  not  waived  by  a  mere  delay,  which  has  not  operated 
to  the  benefit  of  the  mortgagee  nor  to  the  detriment  of  the  mortgagor. 

[See  note  on  this  question  beginning  on  page  437.] 


Tender  —  of  amount  in  default  under 

mortgage. 

2.  Where  a  mortgagee  has  exercised 
an  option  granted  in  the  mortgage, — 
"in  case  of  default  in  the  payment  of 
any  instalment  of  taxes  or  interest,  the 
whole  amount  secured  shall  become  im- 
mediately due  and  payable  at  the  option 
of  the  holder,"  and  tiiat  said  mortgage 

Headnotes  by  JOHNSON,  J. 


may  be  foreclosed  accordingly, — by  fil- 
ing an  action  of  foreclosure,  and  the 
makers  of  the  notes  and  mortgage,  or 
their  vendees,  offer  thereafter  to  pay 
the  amounts  in  default,  such  does  not 
amount  to  a  tender  within  the  meaning 
of  the  law,  and  is  not  sufficient  to  aup- 
port  the  plea  of  tender. 
[See  19  B.  a  L.  460,  540.] 


Error  to  the  District  Court  for  Wagoner  County  (De  Graffenried,  J.) 
to  review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promissory  note,  and  to  foreclose  a  mort- 
gage. Affirmed. 

The  facts  are  stated  in  the  opinion  of  Ihe  court. 

Messrs.  Graves  &  Dickey  for  plain-    trict  court  of  Wagoner  county.  In 


tiffs  in  error. 

Messrs.  Ames,  Chambers,  Lowe,  & 
Richardson  and  Watts  &  Summers,  for 

defendant  in  error : 

The  right  to  elect  to  declare  the  debt 
due  was  not  waived  because,  instead 
of  obtaining  a  benefit,  the  plaintiff  suf- 
fered a  detriment. 

Kansas  Loan  &  T.  Go.  v.  Gill,  2  Kan. 
App.  488,  43  Pac.  991;  Jones,  Mortg. 
6th  ed.  §  76;  Wheeler  &  W.  Mfg.  Co.  v. 
Howard,  28  Fed.  741;  Washburn  v. 
Williams,  10  Colo.  App.  159,  50  Pac. 
223 ;  Provident  Sav.  Life  Assur.  Soc.  v. 
Georgia  Industrial  Co.  124  Ga.  899,  62 
S.  E.  289. 

Johnson,  J.,  delivered  the  opinion 
of  the  court : 
fThis  is  an  appeal  from  the  dis- 


this  case,  the  plaintiif  below  filed  a 
motion  for  judgment  upon  the  plead- 
ings, which  was  sustained  by  l^e 
court,  and  judgment  rendered  there- 
on as  prayed  for. 

The  principal  question  for  deter- 
mination rests  on  these  facts : 

On  the  6th  day  of  September, 
1913,  the  defendants,  Eliza  Damet 
and  John  P.  Damet,  executed  one 
principal  note  for  $3,200,  due  on  ttie 
1st  day  of  March,  1921,  and  the  in- 
terest thereon  at  6  per  cent  per  an- 
num was  evidenced  by  promissory- 
notes  in  the  sum  of  $192,  each  due, 
respectively,  on  the  1st  day  of 
March  of  each  year  thereafter,  al! 
of  which  were  made  payable  to  the 
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^tna  Life  Insurance  Company,  the 
plaintiff  below,  and  on  tiie  same 
date  executed  a  mortgage  upon  the 
lands  in  Wagoner  ooun^  to  aecure 
the  pasrment  of  the  said  notes. 

It  was  provided  in  said  notes  and 
mortgrage  that  on  the  failure  to  pay 
the  principal  note  or  any  instalment 
of  interest  thereon  at  maturity,  and 
in  case  of  default  in  the  payments  of 
any  instalment  of  taxes  or  assess- 
ments upon  said  property,  the  whole 
amount  secured  should  become  im- 
mediately due  and  payable  at  the 
option  of  the  holder. 

Thereafter  the  land  covered  by 
the  mortgage  was  conveyed  by 
Damet  and  wife  to  the  defendant 
James  A.  Harris  by  a  general  war- 
ranty deed,  with  a  provision  that 
the  notes  and  mortgage  hereinbefore 
described  were  expressly  excepted 
in  said  deed  of  convince. 

In  the  plaintilTs  petition  filed  on 
the  nth  day  of  August,  1916,  it 
prayed  judgment  for  $3,398,  with 
interest  from  March  1,  1916,  at  10 
per  cent  per  annum,  $350  attorney's 
fee,  and  for  foreclosure  of  its  mort- 
gage upon  the  land  covered  by  the 
sune,  alleging  default  on  the  part 
of  the  defendants  to  pay  the  taxes 
for  the  year  1915,  and  the  instal- 
ment of  interest  amounting  to  $192. 
which  was  due  upon  the  1st  day  of 
March,  1916,  in  which  petition  the 
plaintiff  averred  the  foregoing  stip- 
ulation in  the  notes  and  mortgage 
and  the  exercise  by  it  of  its  option, 
and  declared  the  whole  amount  se- 
cored  by  the  mortgage  to  be  due. 

The  defendants  demurred  to  the 
petition  of  the  plaintiff,  which  be- 
ing overruled  by  the  court,  filed  their 
answer  consisting  of  a  general  de- 
nial, and  a  further  answer  admit- 
ting the  conveyance  of  the  land  by 
Damet  and  wife  to  Harris,  and  ad- 
mitting tiie  omission  to  pay  at  ma- 
tarity  the  notes  and  taxes  referred 
to  in  plaintiff's  petition,  but  charged 
that  the  plaintiff  neglected  to  de- 
clare default  on  the  1st  day  of 
March,  1916,  until  a  long  time  there- 
after, in  order  to  obtain  the  benefit 
of  additional  4  per  cent  interest  on 
the  principal  of  said  notes  and  mort- 


i7»  Pac.  760.) 

gage,  and  thereby  deriving  from  its 
laches  to  the  detriment  of  the  de- 
fendants the  amount  of  said  inter- 
est at  the  rate  of  4  per  cent  per  an- 
num from  and  after  the  1st  day  of 
March,  1916,  up  to  the  filing  of  its 
suit.  That  no  demand  had  ever  been 
made  upon  them,  or  either  of  them, 
for  payment  until  a  short  time  after 
filing  of  plaintiff's  action,  at  which 
time  the  defendant  Harris  offered, 
tendered,  and  agreed  to  pay  to  plain- 
tiff all  interest  and  taxes  then  due, 
together  with  a  reasonable  attor- 
nej^s  fee.  The  mortgage  provided 
for  an  attorney's  fee  of  $350  in  case 
of  foreclosure  by  suit. 

Thereafter  the  plaintiff  filed  its 
motion  for  judgment  upon  the  plead- 
ings, which  motion  was  by  the  trial 
court  sustained,  and  judgment  rend- 
ered in  favor  of  the  plaintiff  in  the 
amount  sued  for,  except  the  rate  of 
interest  which  was  allowed  was  only 
6  per  cent  until  the  date  of  judg- 
ment, and  for  10  per  cent  thereaft- 
er, from  which  judgment  the  de- 
fendants below  appead  to  this  court 
and  assign  error. 

The  plaintiffs  in  error  cite  in  sup- 
port of  their  contention  an  excerpt 
from 27  Cyc.  1588,  following:  "Pro- 
ceedings to  foreclose  a  mortgage 
should  be  taken  witii  reasonable 
promptness,  and  the  right  under  the 
terms  of  l^e  mortgage  to  fore- 
close for  the  entire  indebtedness  on 
a  partial  default  may  be  lost  by 
laches,  although  not,  it  seems,  by 
any  delay  which  has  not  operated 
to  the  benefit  of  the  mortgagee  or 
the  detriment  of  the  mortgagor." 

And  from  Kansas  Loan  &  T.  Go. 
V.  Gill,  2  Kan.  App.  488,  43  Pac.  991, 
as  follows:  "If  by  reason  of  the 
delay  ttie  plaintiff  should  gain  any 
advantage,  or  the  defendant  should 
suffer  any  detriment  or  loss,  other 
considerations  would  enter  into  the 
case,  and  it  might  then  be  said  tiiat 
there  was  a  waiver." 

After  which  they  concluded  by 
saying  that  "from  the  above  au- 
thorities it  is  apparent  that  where 
the  delay  operates  to  the  benefit  of 
the  mortgagee,  and  to  the  detriment 
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of  the  mortgagor,  it  will  be  deemed 
a  waiver." 

The  foregoing  was  taken  from  the 
plaintiffs  in  error's  brief,  and  con- 
tains practically  all  they  offer  in 
support  of  their  contention  that  the 
trial  court  should  be  reversed,  which 
contention  is  that  the  plaintiff 
waives  its  right  to  declare  the  debt 
due,  because  the  delay  from  March  1 
to  August  11,  1916,  was  an  advan- 
tage to  the  plaintiff,  and  a  detri- 
ment to  the  defendants.  Neither 
party  cites  any  Oklahoma  case  in 
support  of  their  respective  con- 
tentions. 

In  Jones  on  Mortgages,  6th  ed. 
§  76,  it  is  said :  "A  stipulation  that 
the  whole  sum  shall  become  due  and 
payable  upon  any  default  in  the  pay- 
ment of  the  principal  or  interest  is 
universally  held  to  be  legal  and 
valid.  It  is  not  objectionable  as  be- 
ing in  the  nature  of  a  penalty  or 
forfeiture." 

Mr.  Justice  Brewer*  in  the  case  of 
Wheeler  &  W.  Mfg.  Co.  v.  Howard 
(C.  C.)  28  Fed.  741,  in  passing  upon 
this  question,  said :  "WTiere  a  mort- 
gage provides  that,  upon  default  in 
the  payment  of  either  of  the  notes 
secured  thereby,  all  shall  become 
'immediately  due,  at  the  option  of 
the  holder,'  'immediately  due'  means 
'immediately  upon  or  after  the  hold- 
er's election,'  and  he  is  not  bound  to 
elect  immediately  after  default." 

What  constitutes  a  reasonable 
time  in  which  to  declare  an  election 
is  passed  upon  by  the  supreme  court 
of  Colorado  in  Washburn  v.  Wil- 
liams, 10  Colo.  App.  159,  50  Pac. 
225,  in  which  it  is  said:  "What 
constitutes  a  reasonable  time  is  not 
definitely  fixed,  either  by  law  or 
custom,  but  must  depend  upon  the 
circumstances  of  each  particular 
case.  It  appears  from  the  evidence, 
and  is  also  a  matter  of  common 
knowledge,  l^at  during  the  years 
1893  and  1894  great  financial  strin- 
gency prevailed  throughout  the 
country,  so  that  it  was  difficult  to 
secure  a  loan  of  money  upon  even 
the  best  security.  We  do  not  think, 
therefore,  that  the  indulgence  of  a 
creditor  on  such  an  occasion  as  this 


-should  be  construed  against  him. 
*  The  delay  was  for  the  benefit  of 
plaintiff,  was  for  the  purpose  of  en- 
abling him  to  sell  the  land,  or  other- 
wise raise  money  to  discharge  the 
debt,  and,  under  these  circum- 
stances, four  months  was  not,  in  our 
opinion,  an  unreasonable  time  with- 
in which  to  make  the  election." 

The  supreme  court  of  Kansas^ 
in  the  case  of  Kansas  liOan  & 
T.  Co.  V.  Gill,  su- 
pra, said  "that  the  3^???*" 
right  to  exercise  the  J^SS? 
option  exists  as  long 
as  default  continues." 

The  record  discloses  that  the 
status  of  the  parties  remained  the 
same  from  March  1,  1916,  when  de- 
fault was  made,  until  August  11^ 
1916,  when  the  foreclosure  action 
was  filed,  nothing  occurring  during 
the  interim  which  ox>erated  to  the 
advantage  of  the  .^}tna  Life  Insur- 
ance Company,  or  to  the  disadvan- 
tage of  the  mortgagor. 

The  default  was  continuous  dur- 
ing this  period,  and  was  in  such  con- 
_  dition  that  the  mortgagors  or  the 
defendant  Harris  could  have  pre- 
vented the  exercise  of  the  election  tt> 
declare  the  debt  due.  This  they  did 
not  see  proper  to  do.  There  was  no 
tender  by  the  defendant  Harris  un- 
til after  the  foreclosure  proceedings 
had  been  conunenced,  and  therefore 
he  was  not  in  a  position  to  urge  suc- 
cessfully that  a  suf- 
ficient tender  had  ot^^^nt  tm 
been  made  at  the  i^^'t"'*.""**' 
time  he  offered  to 
pay  what  he  deemed  to  be  due.  In 
fact  the  whole  debt  had  become  due 
by  the  exercise  of  the  option  by  tile 
plaintiff,  given  it  in  the  contract. 
Isbell  v.  Walton  Trust  Co.  —  Okla. 
— ,  163  Pac.  716;  Bly  v.  Pool,  — 
Okla.  — ,  159  Pac.  511. 

There  was  no  error  committed  by 
the  trial  court  in  sustaining  the 
plaintiff's  motion  for  judgment  on 
the  pleadings  and  in  rendering  the 
judgment  complained  of. 

The  judgment  of  the  trial  court  is 
affirmed. 

Petition  for  rehearing  denied* 
March  8, 1919. 
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ANNOTATION. 


Effect  on  acceltfatum  cUuise  in  mortgage  of  dtSay  in  declaring  mortage  due. 


I.  Necessity  for  immediate  action,  437. 

II.  Obligee  has  reasonable  time  after  de- 

fault: 

a.  Bole  stoted,  487. 

b.  What    constitutes  reasonable 

time,  4S8. 
HL  Option  continuous  -with  default,  438. 
17.  Snlweqaent  default  not  affected  by 
waiver  of  previous  default,  439. 

I.  NeoeaaUy  for  immediate  action. 

The  decisions  are  practically  anan- 
imous  to  the  effect  that  the  obligee 
in  a  mortsrage,  or  other  similar  in- 
strument, is  not  bound  immediately 
to  ocercise  the  option  given  by  an  ac- 
celeration clause  in  such  an  in- 
strument under  penalty  of  waiver  of 
his  right  to  declare  the  instrument 
due.  For  instance,  it  has  been  ex- 
pressly said  that  a  mortgage  provision 
that,  upon  a  partial  default,  the  whole 
shall  become  "immediately  due"  at  the 
option  of  the  holder,  means  "imme- 
diately upon  or  after  the  holder's  elec- 
tion," so  that  he  is  not  bound  to 
elect  immediately  after  default,  but 
may  postpone  the  election,  the  provi- 
sion being  for  his  benefit.  Wheeler 
t  W.  Mfg.  Co.  Howard  (1886)  28 
Fed.  741.  So,  it  has  been  said  that 
it  is  not  necessary  for  mortgagees  to 
exercise  their  option  under  an  accel- 
eration clause  eo  instanti  the  partial 
default,  and  that  it  is  sufficient  if  it 
be  exercised  with  such  reasonable  ex- 
pedition as  that  the  mortgagors  may 
not  be  lulled  into  the  belief  that  there 
has  been  a  waiver  of  the  right  to  elect 
to  declare  the  mortgage  due.  Caldwell 
V.  Kimbrough  (1908)  91  Miss.  877,  45 
So.  7. 

And  see  the  cases  set  out  in  the  fol- 
lowing subdivisions  of  this  annota- 
tiim. 

II.  OWgee  ham  reaaonabie  time  after  de- 
famtt. 

a.  Rute  stated. 

The  great  weight  of  authority  is  to 
the  effect  that,  under  ordinary  accel- 
eration clauses  in  a  mortgage,  mort- 
gage note,  or  trust  deed,  the  obligee 
has  at  least  a  reasonable  time  after 


default  in  which  to  elect  to  declare 
the  mortgage  due.  The  following 
cases  are  to  this  effect: 

United  States. — Wilson  v.  Winter 
(1881)  6  Fed.  16. 

Arkansas. — Farnsworth  v.  Hoover 
(1899)  66  Ark.  367,  50  S.  W.  865.. 

California.  —  Crossmore  v.  Page 
(1887)  73  Clal.  213,  2  Am.  St  Rep.  789, 
14  Fac.  787;  Hewitt  v.  Dean  (1891)  91 
Cal.  5,  27  Fac.  423;  Fletcher  v.  Den- 
nison  (1894)  101  Cal.  292,  35  Fac. 
868;  Glas  v.  Glas  (1896)  114  Cal.  566, 
55  Am.  St.  Rep.  90,  46  Pac.  667;  Trin- 
ity County  Bank  v.  Haas  (1907)  151 
Cal.  553,  91  Pac.  385. 

Colorado. — Lovell  v.  Goss  (1909)  45 
Colo.  S04,  22  L.R.A.(N.S.)  1110.  132 
Am.  St.  Rep.  184, 101  Fac.  72;  Goss  v. 
Lovell  (1909)  45  CIolo.  816,  101  Pac. 
75;  Washburn  v.  Williams  (1897)  10 
Colo.  App.  153,  60  Pac.  223. 

Iowa.  —  Swearingen  v.  Lahner 
(1894)  93  Iowa,  147,  26  L.R.A.  765,  57 
Am.  St.  Rep.  261,  61  N.  W.  431. 

MississippL  —  Caldwell  v.  Kim- 
brough (1907)  91  Miss.  877,  45  So.  7. 

Wisconsin. — ^Berrinkott  v.  Traphag- 
en  (1875)  39  Wis.  219. 

In  Washburn  v.  Williams  (Colo.) 
supra,  it  was  said  that  a  rule  that  the 
obligee  must,  upon  a  partial  default 
being  made,  exercise  his  power  of  elec- 
tion at  once,  was  a  harsh  and  unrea- 
sonable one,  since  "it  would  prevent 
a  creditor  from  extending  any  indul- 
gence whatever  to  his  debtor,  except  at 
the  risk  of  ultimately  finding  his  se- 
curity insufiicient  to  meet  the  ac- 
cumulated obligation."  And  in  Cald- 
well V.  Kimbrough  (Miss.)  supra,  it 
was  said  that  it  was  only  necessary  for 
mortgagees  to  exercise  an  option  in  an 
acceleration  clause  "with  such  reason- 
able expedition  as  that  the  mortgagors 
might  not  be  lulled  into  the  belief" 
that  their  rights  under  the  mortgage 
were  to  be  waived. 

And  it  has  been  held  that  an  option 
to  declare  a  mortgage  due  "immediate- 
ly'* upon  a  partial  default  may  be  exer- 
cised within  a  "reasonable"  time  after 
the  default.  Crossmore  v.  Page  (CaL) ; 
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supra;  Hewitt  v.  Dean  (1891)  91  Cat 
5,  27  Pac.  428  (holding  that  mere  for- 
bearance or  inaction  for  a  reasonable 
time  does  not  constitute  a  waiver  of 
right  of  election) ;  Fletcher  v.  Den- 
nison  (1894)  101  Cal.  292,  35  Pac.  868; 
Glas  V.  Glas  (1896)  114  CaL  566.  55 
Am.  St.  Rep.  90.  46  Pac.  667;  Berrin- 
kott  V.  Traphagen  (Wis.)  supra.  In 
Hewitt  V.  Dean  (1891)  91  Cal.  5.  27 
Pac.  423,  supra,  it  was  said  that  the 
provision  was  inserted  for  the  mort- 
gagee's benefit,  and  meant  that  he  was 
to  be  allowed  a  reasonable  time  for  en- 
abling him  to  determine  whether  the 
exercise  of  the  option  was  necessary 
for  his  protection  or  advantage. 

And  the  same  has  been  held  where 
the  instrument  became  payable  "at 
once"  upon  the  default*  at  tiie  option 
of  the  obligee.  Lovell  v.  Goss  (1909) 
45  Colo.  304.  22  L.R.A.(N.S.)  1110.  132 
Am.  St.  Rep.  184.  101  Pac.  72;  Goss  v. 
Lovell  (1909)  46  Colo.  315.  101  Pac. 
75;  Caldwell  v.  Kimbrough  (Miss.) 
supra. 

And  in  Cresco  Realty  Co.  v.  Clark 
(1908)  128  App.  Div.  144,  112  N.  Y. 
Supp.  650,  it  was  said  that  the  right  to 
foreclose  a  mortgage  containing  an  ac> 
celeration  clause,  for  default  In  pay- 
ment of  interest,  depends  upon  elec- 
tion to  do  so  being  "seasonably"  made. 

In  Wilson  v.  Winter  (1881)  6  Fed. 
16.  under  a  provision  that  the  mort- 
gagee may,  at  his  option,  declare  the 
mortgage  due  after  default  in  the  pay- 
ment of  interest  for  ten  days,  it  was 
held  that  such  option  must  be  declared 
within  a  'Very  short  and  reasonable 
time"  after  the  expiration  of  the  ten- 
day  period. 

b.  What  conatitutea  reasanahle  time, 

■  Under  the  general  rule  that  the  op- 
tion of  declaring  the  whole  amount  due 
upon  a  partial  default  must  be  exer- 
cised within  a  reasonable  time,  it  has 
been  held  that  indulgence  for  a  period 
of  nine  months  is  not  an  "unreason- 
able" length  of  time  to  wait,  especially 
where  the  parties  were  conferring 
about  the  matter  during  such  time. 
Farnaworth  v.  Hoover  (1899)  66  Ark. 
367,  50  S.  W.  865.  And  an  opinion  to 
the  effect  that  a  delay  of  seven  months 
is  not  unreasonable  has  also  been  ex- 
pressed.     Swearingen    v.  Lahner 


(1894)  93  Iowa,  147,  26  L.R.A.  765.  57 
Am.  St  Rep.  261,  61  N.  W.  431.  And 
the  same  has  been  held  as  to  a  delay 
of  four  months,  where  a  great  finan- 
cial  stringency  prevailed  at  the  time, 
and  the  delay  consequently  was  to  the 
benefit  of  the  debtor.  Washburn  v. 
Williams  (1897)  10  Colo.  App.  153,  60 
Pac.  223. 

But  under  the  ruling  that  ^'imrnedl- 
ately"  or  "at  once"  upon  default  means 
a  reasonable  time  after  default,  ft 
has  been  held  that  a  seven-months'  de- 
lay is  unreasonable.  Crossmore  v. 
Page  (1887)  73  Cal.  213,  2  Am.  St. 
Rep.  789,  14  Pac.  787.  On  the  other 
hand,  it  has  been  held  that  a  delay 
of  eight  months  in  making  an  election 
is  not  so  unreasonable  a  delay  as  to 
constitute  a  waiver.  Glas  v.  Glas 
(1896)  114  CaL  666,  55  Am.  St  Rep. 
90.  46  Pac.  667.  Likewise,  sixty-four 
days  is  not  an  unreasonable  time. 
Lovell  V.  Goss  (1909)  45  Colo.  304.  22 
L.R.A.(N.S.)  1110,  132  Am.  St  Rep. 
184, 101  Pac.  72;  'Goss  v.  Lovell  (1909) 
46  Colo.  315,  101  Pac.  75.  And  it  has 
been  said  that  it  cannot  be  held  that» 
as  matter  of  law,  fifty-nine  days  is  an 
unreasonable  time  within  which  to 
make  an  election.  Fletcher  v.  Denni- 
son  (1894)  101  Cal.  292,  35  Pac.  868. 
And  in  Berrinkott  v.  Traphagen 
(1875)  39  Wis.  219.  the  exercise  of  an 
option  to  declare  a  mortgage  due  for 
a  default  in  the  payment  of  interest 
within  five  weeks  of  the  default  was 
held  to  have  been  within  a  reasonable 
time  after  default  especially  in  view 
of  the  fact  that  the  obligor  had  moved 
to  a  distant  state.  And  a  mere  in- 
dulgence of  twenty-eight  days  in  exer- 
cising an  option  under  an  acceleration 
clause  in  a  trust  deed  does  not  itself 
operate  as  a  waiver,  especially  where 
such  indulgence  was  at  the  request  of 
the  obligor,  and  for  his  benefit  Cald- 
well v.  Kimbrough  (1907)  91  Hiss. 
877,  45  So.  7. 

However,  a  delay  of  six  weeks  has 
been  declared  to  be  too  great,  under 
a  ruling  that  the  mortgagee  must 
elect  within  a  "very  short  and  reason- 
able time."  Wilson  v.  Winter  (1881) 
6  Fed.  16. 

III.  Option  eanUnuoua  leUh  defatUt, 

In  a  number  of  jurisdictions  the 
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courts  have  in  effect  rejected  the  so- 
called  reasonable-time  rule,  and  have 
adopted  an  even  broader  one,  holding 
that  mere  delay  does  not  constitute  a 
vaiver,  and  that  the  option  exists  so 
long  as  the  default  continues,  provid' 
ed  only  that  in  the  meantime  the  ob- 
ligee shall  not  have  gained  any  advan- 
tage or  the  obligor  have  suffered  any 
detriment  or  loss.  The  following 
eases  in  effect  lay  down  this  rule: 
Kansas  Loan  &  T.  Co.  v.  Gill  (1896)  2 
Kan.  ^p.  488.  43  Pac.  991 ;  Daicet  v. 
£tna  L.  Ins.  Co,  (reported  herewith) 
ante,  434;  Atkinson  v.  Walton  (1894) 
162  Pa.  219,  29  Atl.  898.  And  see 
Swearingen  v.  Lahner  (1894)  93  Iowa, 
147, 28  L.B.A.  765,  67  Am.  St.  Rep.  261, 
61 N.  W.  431,  wherein  it  was  said  that 
delay  did  not  prevent  an  election,  pro- 
vided tiie  obligor  had  been  in  no  way 
Pi^'ndiced  by  the  delay;  and  Lee  v. 
Security  Bank  &  T.  Co.  (1911)  124 
Tenn.  582,  139  S.  W.  690,  wherein  it 
was  held  th&t  an  agreement  by  a  mort- 
gagee not  to  exercise  an  option  to  de- 
clare the  mortgage  debt  due,  pending 
the  decision  of  a  certain  suit,  did  not 
est<^  him  from  electing  to  foroclosa 
it  at  "any  tim^'  after  the  termination 
of  such  suit,  the  debtors  not  having 
been  misled  to  their  injury  by  the  de- 
lay and  the  subsequent  exercise  of  the 
option  so  as  to  prejudice  the  right  of 
the  mortgagee. 

In  the  reported  case  (Dauet  v. 
£tna  L.  Ins.  Co.  ante,  434)  where 
the  acceleration  clause  provided  that 
apon  partial  default  the  whole  debt 
should  become,  at  the  option  of  the 
holder,  ''immediately  due,"  it  is  held 
that  the  quoted  phrase  meant  "imme- 
diately due  upon  or  after  the  holder's 
election,"  so  that  he  was  not  bound  to 
eleet  immediately,  bnt  could  delay  as 
long  as  the  default  existed,  provided 


the  delay  did  not  operate  to  the  benefit 
of  the  mortgagee  or  to  the  detriment  of 
the  mortgagor. 

And  in  Atlcinson  v.  Walton  (1894) 
162  Pa.  219, 29  Atl.  898,  in  holding  that 
mere  nonprejudicial  delay  does  not 
constitute  a  waiver,  it  was  said  that  a 
delay  of  three  months  was  evidence  of 
indulgence  merely. 

rv.  Suhaequent  default  not  affected  hff 
waiver  of  previous  default. 

The  rule  is  that  the  fact  that  a  mort- 
gage is  not  foreclosed  on  the  first  de- 
fault in  payment  does  not  prevent  a 
foreclosure  for  a  subsequent  default, 
since  such  indulgence  cannot  affect  a 
right  not  yet  accrued.  Bower  v.  Stein 
(1910)  101  C.  a  A  299,  177  Fed.  673  ; 
Crossmore  v.  Page  (1887)  73  Cal.  213, 
2  Am.  St,  Rep.  789,  14  Pac.  787;  Wash- 
bam  V.  Williams  (1897)  10  Colo.  App. 
163,  50  Pac.  228;  Pennsylvania  Hos- 
pital Gibson  (1889)  2  Miles  (Pa.) 
324;  Berrinkott  v.  Traphagen  (1875) 
I  S9  Wis.  219. 

~.    In  Pennsylvania  Hospital  v.  Gibson 
i  (1839)  2  Miles  (Pa.)  324,  supra,  it 
.  was  said  that  the  nonenforcement  of 
the  option  on  several  occasions  con- 
stituted a  mere  indulgence  to  the  mort- 
gagors as  to  time,  and  that  such  cir- 
cumstances did  not  per  so  constitute  a 
waiver  of  the  right  of  the  mortgagees 
.  to  insist  on  Its  rights  on  a  subsequent 
default  occurring. 

And  see  Lawler  v.  French  (1906) 
104  Va.  140,  51  S.  £.  180,  where  mort- 
gagors failed  to  pay  taxes  "for  several 
years,"  and  each  failure  rendered  the 
mortgage  due  "at  once,"  at  the  pleas- 
ure of  the  mortgagee,  and  in  which  it 
was  held  that  the  fact  that  the  mort- 
gagee had  not  earlier  exercised  his 
option  was  not  a  waiver  of  his  right 

I  0.  J.  a 
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LAURA  B.  HAM 

V. 

'     MASSASOIT  REAL  ESTATE  COMPANY. 
Shode  Island  Supreme  Court— Ju^  S,  X910, 
(—  R.  L  — ,  107  Atl.  206.) 

Deed  —  restrictions  —  parol. 

1.  Restrictions  cannot  be  imposed  upon  a  tract  opened  for  residence 
purposes  by  the  insertion  of  them  in  a  deed  of  one  lot,  accompanied  by 
oral  representations  that  the  entire  tract  would  be  restricted,  and  fol- 
lowed by  the  erection  of  a  residence  upon  the  lot  granted. 

[See  note  on  tkia  question  beginning  on  page  448.] 


Fraud  —  nonperformance  of  agree- 
ment. 

2.  Mere  nonperformance  by  a  grant- 
or of  his  agreement  to  restrict  remain- 
ing lots  in  the  tract  in  which  the 
granted  property  is  located  is  not  fraud. 

[See  12  R.  G.  L.  254  et  seq.] 
Specific  performance  —  equitable  re- 
lief  —  fraud. 

3.  Equity  will  not  grant  relief  in  all 
cases  where  it  would  appear  to  be 
fraudulent  to  set  up  the  Statute  of 
Frauds  to  avoid  performance  of  a  con- 
tract 

[See  25  R.  C.  L.  259.] 
—  part  performance  «  erection  of 
dwelling. 

4.  Erection  of  a  residence  on  a  re- 
stricted lot  in  a  residence  Iract  is  not 


such  part  performance  aa  will  entitle 
one  to  specific  performance  of  the 
grantor's  oral  promise  to  restrict  the 
remaining  lots  in  the  tract. 
Easement  —  negative  —  lestrictlmis 

on  residence  tract. 

6.  Restrictions  on  the  remaining  lots 
in  a  residence  tract  in  favor  of  a  lot 
sold  are  negative  easements  in  the  land 
of  tiie  owner  of  the  tract,  which  can- 
not be  established  by  parol  eridenoe 
under  the  Statute  of  Frauds. 

[See  9  R.  C.  L,  746.] 
— how  created. 

6.  An  easement  Is  a  hereditament 
and  an  interest  in  land  capable  of  cre- 
ation or  transfer  only  hy  operation  of 
law,  or  by  grant,  or  prescription. 

[See  9  R.  a  L.  746.] 


Certification  by  the  Superior  Court  for  Kent  County  for  the  deter- 
mination by  the  Supreme  Court  of  a  bill  filed  to  enjoin  respondent  from 
conveying  certain  house  lots  free  from  restrictions  contained  in  a  deed 
from  it  to  complainant's  husband,  and  to  compel  the  removal  of  certain 
buildings.  Decree  for  eomplamant  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  G.  F.  Troy,  for  complainant:        156  Iowa,  64,  185  N.  W.  585,  Ann.  Gas. 
That  complainant  or  her  husband  did    1915B,  137. 
not  demand  removal  of  the  buildings       The  fact  that  complainant's  husband 


in  question  cannot  be  construed  as  an 
acquiescence  in  the  violation  of  the 
restrictions. 

Berry,  Real  Prop.  374,  376,  377;  Ball 
V.  Milliken,  31  R.  I.  36,  37  L.R.A.(N.S.) 
623,  76  Atl.  789,  Ann.  Gas.  1912B,  30. 

The  fact  that  complainant  and  her 
husband  did  not  object  to  the  erection 
of  a  carriage  house  on  land  within  the 
"restricted  area"  does  not  deprive  com- 
plainant of  her  equity  of  protection. 

Berry,  Real  Prop.  §  374;  Morrow  v. 
Hasselman,  69  N.  J.  Eq.  612,  61  Atl. 
369;  Payson  v.  Burnham,  141  Mass. 
647,  6  N.  E.  708;  Johnson  v.  Robertson, 


built  a  garage  on  his  lot  is  not  a  vi(ria- 
tion  of  the  restrictions. 

Beckwith  v.  Pirung,  184  App.  Dir. 
608,  119  N.  Y.  Supp.  444. 

Complainant  is  entitled  to  relief  on 
the  ground  that  respondent  is  equitably 
estopped  to  deny  the  existence  of  tiie 
restrictions. 

18  Cyc.  715;  Turner  v.  Howard.  10 
App.  Div.  555,  42  N.  Y.  Supp.  335; 
Bimson  v.  Bultman,  3  App.  Div.  198, 
38  N.  Y.  Supp.  209 ;  Tallmadge  v.  East 
River  Bank,  26  N.  Y.  105;  Trenton  Bkg. 
Co.  V.  Duncan,  86  N.  Y.  221 ;  Aldrich 
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V.  Billings,  14  R.  I.  233;  Providence 
Tool  Co.  V.  Corliss  Steam  Engine  Co. 
9  R.  1.  564;  Foster  v.  Brownie,  4  R.  I. 
47.  67  Am.  Dec.  505;  McManus  v. 
Cooke,  L.  R.  36  Ch.  Div.  681,  56  L.  J. 
Cfa.  N.  S.  662,  56  L.  T.  N.  S.  900,  35 
Week.  Rep.  754,  51  J.  P.  708;  Columbia 
College  V.  Lynch,  70  N.  Y.  447,  26  Am. 
Rep.  615;  Hodge  v.  Sloan,  107  N.  Y. 
250,  1  Am.  St.  Rep.  816,  17  N.  E.  535; 
Equitable  Life  Assur.  Soc.  v.  Brennan, 
148  N.  Y.  672,  43  N.  E.  173;  Schermer- 
hom  T.  Bedell,  163  App.  Div.  446,  148 
N.  Y.  Supp.  896;  Schickhaus  v.  San- 
font,  83  N.  J.  Eq.  454,  91  AtL  878. 

ComplaiBaiit  is  entitled  to  relief  on 
the  ground  that  part  performance  of 
the  oontract  lifted  it  out  of  the  Statute 
of  Frauds. 

Pom.  Eq.  Jur.  3d  ed.  §  1409;  Browne, 
Stat  Fr.  §  467;  Talbnadge  t.  East 
River  Bank,  26  N.  Y.  106. 

Complainant  is  entitied  to  relief  be- 
cause of  fraud  on  the  part  of  respon- 
dent's agent,  D.  RusseU  Brown. 

Pnn.  Eq.  Jur.  3d  ed.  §  909  ;  20  Cyc 
128;  Stouffer  T.  Alford,  114  Md.  110, 
78  Atl.  387;  McLaughlin  v.  Thomas, 
86  Conn.  262,  86  Atl.  370;  Creditors 
list  Clearing  House  v.  Lamoureux 
Bros.  78  N.  H.  604,  99  Atl.  786;  Pierce 
T.  Cole,  110  Me.  134,  85  Atl.  567;  Bor- 
ders V.  Kattleman,  142  III.  96.  31  N.  E. 
19;  Smith,  Frauds,  266. 

Ctnnplainant  is  entitled  to  a  manda- 
tory injunction  requiring  respondent 
to  remove  certain  buildings  erected  by 
naqmndent  on  land  laid  out  as  a  street 
within  said  restricted  area,  and  to  re- 
gain from  further  so  obstructing  any 
streets  on  said  i^t 

Thaxter  v.  Turner,  17  B.  I.  799,  24 
Atl.  829. 

The  restrictions  were  not  intended 
as  a  mere  reservation  of  personal  rights 
to  be  enforced  for  the  sole  benefit  of 
respondent,  but  were  for  the  mutual 
benefit  of  the  grantees. 

Sprague  v.  Kimball,  213  Mass.  382, 
45  L.R.A.(N.S.)  962,  100  N.  E.  622, 
Ana.  Cas.  1914A,  431. 

If  there  be  sufficient  facts  stated  in 
the  bill  to  disclose  fraud,  it  is  unneces- 
sary to  charge  in  express  terms  that 
the  acts  complained  of  were  fraudulent. 

16  Cyc.  231 ;  Pliant  v.  Davis,  2  Ky. 
40;  Chapman  v.  Chapman,  13  R.  I.  680; 
Boyd  V.  Shirk,  126  Md.  175,  93  Atl. 
417;  Fried  v.  Burk,  128  Md.  548,  97 
Atl.  909;  Bloomer  v.  Fowler,  85  N.  J. 
Eq.  600,  97  Atl.  950;  Rice  v.  Braden, 
243  Pa.  141,  89  Atl.  877;  Vaiden  v. 
£dsoD,  85  N.  J.  Bq.  184,  95  Atl.  980. 


197  Atl.  t9S.) 

The  party  for  whose  benefit  the  re- 
strictions are  created  is  entitled  to  In- 
sist upon  them,  as  long  as  they  will 
be  of  benefit  to  him. 

Abraham  v.  Stewart,  83  Mich.  7,  21 
Am.  St  Rep.  585,  46  N.  W.  1030;  Is- 
land Heights  Asso.  v.  Island  Heights 
Water  Power,  Gas  &  Sewer  Co,  —  N. 
J.  Bq.  — ,  62  Atl.  773 ;  Eckhsrt  v.  Irons, 
128  111.  568,  20  N.  E.  687;  Hutchinson 
V.  Ulrich,  145  111.  336,  21  L.R.A.  391, 
34  N.  E.  566;  Ewertsen  v.  Gerstenberg, 
186  111.  844,  61  L.RJL  810,  67  N.  E. 
1051. 

The  evidence  shows  such  a  general 
plan  on  the  part  of  the  respondents  in 
restricting  tne  area  in  question  as  to 
warrant  &e  court  in  granting  relief. 

Sprague  v.  Kimball^  supra;  Stott  v. 
Avery,  166  Mich.  674,  121  N.  W.  826; 
Allen  T.  Detroit,  167  Mich.  464,  86 
LJt.A.(N.S.)  890, 188  N,  W.  817;  TaU- 
madge  v.  East  River  Bank,  26  N.  Y. 
106;  Lewis  v.  Gollner,  129  N.  Y.  227, 
26  Am.  St  Rep.  616,  29  N.  E.  81. 

Even  recognizing  the  corporation  as 
something  more  than  a  form,  respond- 
ent is  still  liable  for  the  reckless  or 
oUierwise  fraudulent  misrepresenta- 
tions of  its  agent. 

Lynch  v.  Mercantile  Trust  Co.  5  Mc- 
Crary,  623,  18  Fed.  486;  Thomp.  Corp. 
2d  ed.  §  3481. 

Messrs.  Wilson,  Churchill,  &  Curtis, 
for  respondent: 

The  deeds  to  complainant  and  her 
husband  create  no  restrictions  upon  the 
remaining  property  of  the  defendant 
company. 

Anderson  v.  Nelson,  —  B.  I.  101 
Atl.  136. 

The  alleged  representations  and 
agreements  of  the  defendant  company, 
if  prior  to  the  delivery  of  said  deeds, 
were  merged  in  the  same,  and,  if  sub- 
sequent, were  without  consideration. 

Providence  Tool  Co.  v.  Corliss  Steam 
Engine  Co.  9  R.  I.  564 ;  Pyper  v.  Whit- 
man, 32  R,  I.  510,  36  L.R.A.(N.S.)  938, 
80  Atl.  6 ;  Squire  v.  Campbell,  1  Myl.  & 
C.  459,  40  Eng.  Reprint,  451,  6  L.  J. 
Ch.  N.  S.  41;  Wood  v.  Stehrer,  119  Md. 
143,  86  Atl.  128;  Powers  v.  Radding, 
225  Mass.  110, 113  N.  E.  782. 

The  restrictive  agreements  set  forth 
in  the  bill  of  complaint,  and  which,  it 
is  claimed,  are  proved  by  some  portions 
of  the  testimony,  have  the  effect  of 
creating  negative  easements  or  servi- 
tudes in  the  ronaining  land  of  the  de- 
fendant company,  and  as  such  are  un- 
enforceable because  not  in  writing. 

Kenyon  v.  Nichols,  1  R.  I.  411;  Fos- 
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ter  V.  Browning,  4  B.  I.  47,  67  Am. 
Dec  505;  Greene  v.  Creighton,  7  R.  I. 
1;  Pyper  v.  Whitman,  32  R.  I.  511.  35 
L.R.A.(N.S.)  938,  80  Atl.  6;  Sprague 
V.  KimbaU,  213  Masa.  380,  45  L.R.A. 
(N.S.)  962,  100  N.  E.  622,  Ann.  Gas. 
1914A,  431;  Sargent  v.  Leonardi,  223 
Mass.  556,  112  N.  E.  633;  Columbia 
College  V.  Lynch,  70  N.  Y.  440,  26  Am. 
Rep.  615;  Norton  v.  Ritter,  121  App. 
Div.  497,  106  N.  Y.  Supp.  129;  Johnson 
V.  Robertson,  156  Iowa,  64.  135  N.  W. 
585,  Ann.  Cas.  1915B,  137;  Clark  v. 
McGee,  159  111.  518,  42  N.  E.  965;  Cur- 
tis V.  Rubin,  244  lU.  88,  135  Am,  St. 
Rep.  307,  91  N.  E.  84;  Muzzarelli  v. 
Hulshizer,  163  Fa.  643,  30  Atl.  291; 
Wood  V.  Stehrer,  119  Md.  143,  86  Aa 
128;  Glave  v.  Harding,  27  L.  J.  Ezch. 
N.  S.  286. 

Relief  cannot  be  granted  to  the  com- 
plainant on  the  ground  of  fraud,  estop- 
pel, or  part  performance. 

Sprague  v.  Kimball,  213  Mass.  380, 
45  L.R.A.(N.S.)  962,  100  N.  E.  622, 
Ann.  Cas.  1914A,  431;  Kenyon  v. 
Nichols,  1  R.  I.  411;  Pyper  v.  Whit- 
man, 32  R.  I,  515,  36  L.R.A.(N.S.) 
938,  80  Atl.  6;  Providence  Tool  Co.  v. 
Corliss  Steam  Engine  Co.  9  R.  I.  564; 
2  Pom.  Eq.  Jur.  4th  ed.  §  807 ;  Graves 
V.  Goldthwait,  163  Mass.  268,  10  L.R.A. 
763,  26  N.  E.  860;  Peckham  Barker, 
8  R.  I.  22. 

The  evidence  does  not  sustain  the 
allegations  that  an  agreement  was  made 
1^  defendant  company  to  hold  and  con- 
vey its  remaining  land  subject  to  the 
restrictions  therein  alleged. 

Davidson  v.  Sohier,  220  Mass.  270, 
107  N.  E.  958;  Gerling  v.  Lain,  269  111. 
337,  109  N.  E.  972;  Loomis  v.  Collins. 
272  lU.  221,  111  N.  E.  999;  Curtis  v. 
Rubin,  244  111.  88,  136  Anu  St  Rep. 
307,  91  N.  E.  84;  Wood  v.  Stehrer,  119 
Md.  14S,  86  Aa  128. 

The  evidence  does  not  show  such  a 
general  plan  on  the  part  of  the  defend- 
ant company  in  realricting  the  portion 
of  the  plat  involved  as  to  warrant  the 
court  in  granting  relief. 

Allen  V.  Detroit,  167  Mich.  464,  36 
LJl.A.(N.S.)  890,  138  N.  W.  317; 
Powers  V.  Radding,  225  Mass.  110,  113 
N.  E.  782;  Webber  v.  Landrigan,  215 
Mass.  221,  102  N.  E.  460. 

There  is  no  proof  that  Brown,  as 
treasurer  of  the  defendant  company, 
was  authorized  to  bind  the  company  by 
any  agreement  to  restrict  the  remain- 
ing land  of  the  company,  and  conse- 
quently such  agreement,  if  any.  cannot 
be  enforced  against  the  company. 

Elliott.  Corp.  4th  ed.  §  532,  p.  723; 


Clark.  Priv.  Corp.  2d  ed.  p.  482;  Thomp. 
Corp.  2d  ed.  §  1608;  Schlessinger  v. 
Forest  Products  Co,  78  N.  J.  L.  637. 
30  L.R.A.(N.S.)  347.  138  Am.  St.  Rep. 
627,  76  Atl.  1024;  T.  E.  WelU  &  Co. 
V.  Sharpe,  125  C.  C.  A.  609,  208  Fed. 
393;  Daniell  v,  Burlington  Real  Estate 
&  Mfg.  Co.  84  N.  J.  Eq.  53.  92  Atl. 
587;  Greene  v.  Creighton,  7  R.  I.  1; 
Rhode  Island  Hospital  Trust  Co.  v. 
Commercial  Nat.  Bank.  14  R.  1.  625. 

Complainant  has  acquiesced  in  the 
violation  of  the  alleged  restrictions  by 
other  lot  owners  and  lessees,  and  has 
been  guilty  of  laches,  so  that  her  right 
to  relief  has  been  forfeited. 

Bedford  v.  British  Museum.  2  Myl. 
&  K.  552.  39  Eng.  Reprint,  1055,  2  L. 
J.  Ch.  N.  S.  129.  16  Eng.  RuL  Cas. 
702;  Roper  v.  Williams.  Turn,  &  R.  18, 
37  Eng.  Reprint,  999,  23  Revised  Rep. 
169;  Sayers  v.  Collyer,  L.  R.  24  Ch. 
Div.  180.  52  L.  J.  Ch.  N.  S.  770,  48  L. 
T.  N.  S,  939.  32  Week.  Rep.  200,  47  J. 
P.  741 ;  Hemsley  v.  Marlborough  Hotel 
Co.  62  N.  J.  Eq.  164,  60  Atl.  14,  affirmed 
in  63  N.  J.  Eq.  804.  52  Atl.  1132. 

Complainant  has  herself  violated  the 
alleged  restrictions,  and  is.  therefore, 
in  no  position  to  enforce  them. 

Riley  v.  Barron.  227  Mass.  326,  116 
N.  E.  473;  Hepburn  v.  Long,  146  App. 
Div.  527,  131  N.  Y.  Supp.  154;  Roberts 
V.  Scull,  58  N.  J.  Eq.  396,  43  Atl.  583 ; 
Eneip  v.  Schroeder.  255  III.  621,  99  N. 
E.  617.  Ann.  Cas.  1913D,  426;  Curtis 
V.  Rubin,  244  IlL  88,  135  Am.  St.  Bep. 
307,  91  N.  E.  84;  Compton  Hill  Improv. 
Co.  V.  Tower.  158  Mo.  282,  69  S.  W. 
239;  Sutclifife  v.  Eisele.  62  N.  J.  Eq. 
222,  50  Atl.  69;  Olcott  v.  Sheppard 
Knapp  &  Co.  96  App.  Div.  281,  89  N.  Y. 
Supp.  201. 

The  character  of  the  neighborhood 
haa  so  materially  changed  as  to  main 
it  inequitable  to  enforce  at  the  present 
time  the  alleged  restrictions. 

Jackson  v.  Stevenson,  166  Mass.  496, 
82  Am.  St  Rep.  476,  SI  N.  E.  691; 
Columbia  College  v.  Thacher,  87  N.  Y. 
311,  41  Am.  Rep.  365;  Kneip  v.  Schroe- 
der. 255  111.  621.  99  N.  B.  617,  Ann. 
Cas.  1913D.  426. 

The  relief  prayed  for  will  confer  no 
substantial  benefits  upon  the  complain- 
ant, and  may  cause  irreparable  dunage 
to  the  defendant  company. 

Bochterle  v.  Sanders.  86  R.  I.  39,  88 
Atl.  803. 

Rathbnn,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  seeking  to 
enjoin  the  respondent  from  convey- 
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mg  certain  house  lots  free  from  re- 
strictions such  as  are  contained  in 
a  deed  from  respondent  to  com- 
plainant's husband;  also  seeking  to 
compel  respondent  to  remove  cer- 
tain buildings  which  are  located 
Tithin  the  street  lines  as  laid  out  on 
the  plat. 

The  bill  was  heard  on  bill,  an- 
swer, and  proof  by  a  justice  of  the 
superior  court,  who,  without  ren- 
dering any  decision,  certified  the 
ease  to  this  court,  in  accordance 
with  the  provisions  of  General  Laws 
1909,  chap.  289,  §  S5. 

In  1903,  the  respondent  platted 
certain  land  situated  sout^  of  the 
railroad  at  Oakland  beach,  and 
caused  the  plat  to  be  recorded. 
Two  streets  appear  on  this  plat 
running  south  from  the  railroad  lo- 
cation to  the  shore,  and  approxi- 
mately parallel  wi^  each  other, 
viz..  Maple  street  and  Oakland 
beach  avenue.  The  complainant's 
claim  is  that,  during  the  negotia- 
tions which  resulted  in  a  purchase 
of  lot  No.  866  on  said  plat  by  com- 
plainant's husband,  the  respondent, 
Iv  its  agents  Brown  and  Deio,  rep- 
resented to  complainant  and  her 
husband  that  all  lots  between  Maple 
street  and  Oakland  beach  avenue, 
and  also  the  row  of  lots  on  the  east- 
erly side  of  Oakland  Beach  avenue, 
were  subject  to  the  same  restric- 
tions as  were  incorporated  in  re- 
spondent's deed  conveying  lot  No. 
866  to  complainant's  husband,  and 
that  all  of  its  lots  within  this  area 
would  be  held  or  sold  subject  to 
said  restrictions. 

On  May  7,  1910,  respondent  con- 
veyed by  warranty  deed  lot  866 
within  the  above-described  area  to 
complainant's  husband.  The  lot 
was  subsequently  conveyed  to  com- 
plainant, and  is  now  owned  by  her. 
The  deed  to  complainant's  husband 
contained  the  following  restric- 
tions, viz.: 

'To  have  and  to  hold  the  afore- 
sranted  premises  .  .  .  upon  con- 
dition nevertheless : 

''First.  That  no  building  at  any 
time  shall  be  erected  or  placed  upon 
said  premises  within  10  feet  of  the 
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line  of  any  street,  avenue  or  park, 
as  laid  out  upon  said  plat,  nor  shall 
any  barn  or  stable  be  erected  or 
placed  upon  said  premises,  nor 
shall  any  house  be  erected  upon 
said  premises  that  sh^l  cost  less 
than  $2,000,  nor  shall  any  house  or 
building  erected  thereon  be  used  at 
any  time  for  any  other  purpose 
than  as  a  residence,  and  for  the  use 
of  a  private  family. 

"Second.  That  said  premises  nor 
any  part  thereof  shall  not  at  any 
time  be  used  for  carrying  on  an^ 
mechanical  or  manufacturing  busi- 
ness, or  public  trading  of  any  kind, 
nor  shall  any  spirituous  or  intoxi- 
cating or  malt  liquors  be  at  any 
time  made,  sold,  or  kept  for  sale  at 
any  time  therein  or  thereon, 

"Third.  The  foregoing  conditions 
shall  be  binding  upon  the  grantee, 
his  heirs,  successors,  and  assigns." 

Later  complainant  purchased 
from  respondent  lot  865,  situated 
within  the  above-described  area. 
The  deed  of  lot  865  contained  re- 
strictions identical  with  those  con- 
tained in  the  deed  to  complainant's 
husband.  Previous  to  the  sale  to 
complainant's  husband,  respondent 
had  conveyed,  subject  to  restric- 
tions, two  lots  in  the  above-described 
area.  Within  one  month  thereafter 
it  conveyed,  free  from  restrictions, 
a  lot  within  the  same  area.  There- 
after several  conveyances  were 
made  with  the  same  or  different 
restrictions,  and  •  many  lots  were 
conveyed  by  deeds  containing  no  re- 
strictions. Before  suit  was  com- 
menced respondent  had  entered  in- 
to agreements  to  sell,  free  from 
restrictions,  seventeen  other  lots 
within  this  area.  There  was  no 
covenant  in  the  deed  to  complain- 
ant's husband  or  in  any  of  the  other 
deeds,  binding  the  respondent  to 
hold  and  convey  the  remaining  lots 
subject  to  restrictions. 

Hedley  V.  Ham,  complainant's 
husband,  testified  as  follows:  "He 
said  his  idea  in  restricting  those 
lots  was  to  have  a  good  class  of 
houses  built  in  that  area.  .  .  . 
Yes;  he  said  he  had  built  a  very 
nice  house  there,  and  the  reason  he 
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put  on  the  restrictions  was  to  have 
that  area  restricted  and  have  a  nice 
class  of  houses  put  up  there." 

Laura  6.  Ham  testified  as  fol- 
lows: "He  told  us  they  were  re- 
stricted, and  all  that  whole  plat 
riffht  up  throus:h  there  was,  and 
really  got  us  to  agree  to  put  up  a 
good  house  so  as  to  advertise  the 
plat  for  other  houses  and  to  get  our 
friends  if  we  could.  .  .  .  No;  he 
told  us  they  were  already  restricted. 
He  said,  'And  my  house  coat  $8,000, 
and  my  two  daughters  buUt  right 
beside  me,  and  perhaps  my  son  will 
build  later,  and  of  course  I  have  re- 
stricted all  this  land  right  through 
here.'" 

Brown  and  Delo,  having  de- 
ceased, were  unable  to  either  affirm 
or  deny  the  allegations  and  testi- 
mony relative  to  oral  representa- 
tions. 

The  respondent  in  its  answer  de- 
nies making  said  oral  representa- 
tions, and  sets  up  the  Statute  of 
Frauds,  and  urges  that,  if  any 
such  oral  representations  or  agree- 
ments were  made,  they  were 
merged  in  the  deed,  and  that  com- 
plainant is  barred  by  the  Statute  of 
Frauds. 

Whatever  may  have  been  the 
original  intention  of  the  respondent, 
the  land  had  not  been  restricted 
when  the  complainant  purchased, 
and  thereafter  no  consistent  scheme 
to  restrict  was  followed.  A  much 
larger  number  of  lots  were  sold  free 
from  restrictions  than  were  con- 
veyed subject  to  restrictions.  Re- 
spondent's land  never  became  re- 
stricted by  reason  of  any  scheme  to 
restrict.  Whether  the  parol  agree- 
ment to  restrict  could  be  proved  by 
parol  evidence,  providing  that  near- 
ly all  of  the  conveyances  had  been 
made  subject  to  the  same  or  sub- 
stantially the  same  restrictions,  we 
do  not  decide. 

The  complainant  argues  that  she 
is  entitled  to  relief  on  the  ground  of 
fraud,  estoppel,  and  part  perform- 
ance. 

The  proof  does  not  show  and  the 


complainant  does  not  contend  that 
actual  fraud  was  committed  by 
Brown  or  Beio  in  representing  that 
the  land  either  was 
or  would  be  re-  performMcc  m* 
stricted.  No  r«la- 
tion  of  trust  or  confidence  existed 
between  the  parties.  In  Sprague  v. 
Kimball,  213  Mass.  380,  45  L.R.A. 
(N.S.)  962,  100  N.  E.  622,  Ann. 
Cas.  1914A,  481,  the  court  said: 
"But  the  mere  nonperformance  of 
an  oral  contract,  within  the  statute 
which  is  pleaded,  as  in  the  case  at 
bar,  and  where  no  relation  of  trust 
and  coniidence  exists,  does  not  con- 
stitute fraud." 

Courts  of  equity  sometimes  grant 
relief  on  the  ground  of  estoppel 
and  part  performance,  even  when 
there  was  no  fraud  in  the  inception 
of  the  contract.  For  example,  A 
orally  agrees  to  sell  a  house  to  B  for 
a  stipulated  sum,  and  B,  relying 
upon  the  oral  contract,  with  full 
knowledge  of  A,  enters  upon  the 
land  and  erects  a  house,  whereupon 
A,  changing  his  mind,  decides  not 
to  give  B  a  deed.  In  such  a  case  it 
is  clear  that  a  court  of  equity  would 
decree  specific  performance,  not- 
withstanding the  Statute  of  Frauds. 
A,  knowing  that  B  was  relying  upon 
the  oral  contract,  permitted  B  to  ex- 
pend his  time  and  money  in  con- 
structing a  house  on  A's  lot.  A 
would  be  estopped  to  set  up  the  Stat- 
ute of  Frauds,  thereby  preventing 
proof  of  the  contract,  because  such 
conduct  would  be  fraudulent.  The 
case  would  be  lifted  out  of  the  Stat- 
ute of  Frauds.  His  conduct  is  an 
admission  that  a  contract  existed 
between  the  parties.  But  equity 
will  not  grant  relief 
in  all  cases  where  tS^^SnJl" 
it  would  appear  to  relief 
be  fraudulent  to  ~ 
set  up  the  Statute  of  Frauds.  In 
the  case  suggested  for  illustration, 
there  is  evidence  to  aid  the  court 
outside  of  the  story  of  the  complain- 
ant and  his  witnesses.  The  house  is 
visible  and  tangible  evidence  that 
the  parties  have  entered  into  a  con- 
tract.   The  court  will  inquire  into 
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its  terms,  and  compel  the  vendor  to 

comply  with  his  part  of  the  oral 

agreement. 
The  complainant  argues  that  the 

payment  of  the  purchase  price  of 
the  lot  constituted  such  a  part  per- 
formance as  will  entitle  her  to  re- 
lief in  equity ;  also  that  the  expendi- 
tures of  money  in  the  erection  of 
the  house,  made  with  knowledge  of 
Brown,  estopped  the  respondent  to 
set  up  the  Statute  of  Frauds. 

The  lot  was  purchased  and  the 
house  erected  because  complainant 
and  her  husband  desired  a  summer 
residence  at  Oakland  beach.  It  is 
as  reasonable,  at  least,  to  assume 
that  the  house  was  erected  for  the 
purpose  of  occupancy  by  complain- 
ant and  her  family,  and  that  Brown 
supposed  it  was  being  constructed 
for  that  purpose,  as  it  is  to  assume 
that  the  house  was  built  because 
she  relied  on  Brown's  oral  repre- 
sentations or  promise.  She  built 
and  occupied  a  house,  as  has  beeoi 
done  by  millions  of  other  persons 
who  expected  to  obtain  no  right  or 
interest  in  their  grantor^s  remain- 
ing land.  The  complainant  simply 
improved  her  own  real  estate.  She 
made  no  expenditures  or  improve- 
ments on  the  grantor's  remaining 
land,  on  which  she  seeks  to  impose 
a  burden.  See  Peckham  v.  Barker, 
8  R.  1. 17. 

The  court,  in  Sprague  v.  Kimball, 
supra,  213  Mass.  at  page  384,  used 
the  following  language:  "Nor  did 
the  plaintiffs,  on  whom,  and  not  on 
the  defendant,  the  burden  of  part 
performance  rests  where  this 
ground  for  relief  is  sought,  by  tak- 
ing title,  entering  into  occupation, 
and  making  improvements  on  their 
own  estates  in  reliance  upon  the 
parol  agreement,  acquire  any  legal 
or  equitable  interest  in  the  defend- 
ant's remaining  land" — citing  Caton 
V.  Caton,  L.  R.  1  Ch.  137,  35  L.  J. 
Ch.  N.  S.  292.  12  Jur.  N.  S.  171; 
Graves  v.  Goldthwait,  153  Mass. 
268,  269,  10  L.R.A.  763,  26  N.  E. 
860;  Low  v.  Low,  173  Mass.  580, 
582,  54  N.  E.  257;  Sarkisian  v. 
Teele,  201  Mass.  596,  88  N.  E.  333. 
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The  equitable  rule  that  part  per- 
formance will  t^e  a  . 
contract  oat  of  the  «uc<^re««i*a 

Statute  of  Frauds 
does  not  apply.  This  is  not  a  suit 
to  obtain  or  reform  a  deed.  It  is 
an  attempt  to  enforce  an  oral  agree- 
ment. The  complainant's  husband 
purchased  a  house  lot,  and,  upon 
payment  of  the  purchase  price,  re- 
ceived a  deed,  which  is  a  solemn  in- 
strument under  seal,  intended  to 
recite  definitely  and  accurately 
everything  which  the  grantee  takes 
and  is  to  enjoy  in  consideration  of 
the  purchase  price.  See  Pyper  v. 
Whitman,  32  R.  L  511,  35  L.R.A. 
(N.S.)  938,  80  Atl.  6;  Norton  v. 
Bitter,  121  App.  Div.  497, 106  N.  Y. 
Supp.  129 ;  Sprague  v.  Kimball,  213 
Mass.  380.  45  L.R.A.(N.S.)  962. 100 
N.  E.  622,  Ann.  Cas.  1914A,  431 ; 
Squire  v.  Campbell.  1  Myl.  &  C.459, 
40  Eng.  Reprint,  451.  6  L.  J.  Ch.  N. 
S.  41. 

These  restrictions,  if  establiahed, 
are  negative  ease- 
ments  in  resi>ond-  dwhtS^ 
ent*s  land.  Kenyon  ":!!?*"i""fX 
V.  Nichols,  1  R.  I. 
411 ;  Foster  v.  Browning,  4  R,  1.47, 
67  Am.  Dec.  505 ;  Greene  v.  Creigh- 
ton,  7  R.  1. 1 ;  Pyper  v.  Whitman,  32 
R.  L  511,  35  L.R.A.(N.S.)  938,  80 
Atl.  6;   Sprague  v.  Kimball,  213 
Mass.  380, 45  L.R.A.(N.S.)  962. 100 
N.  E.  622,  Ann.  Cas.  1914A,  431; 
Sargent  v.  Leonardi,  223  Mass.  556, 
112  N.  E.  633;  Columbia  College  v. 
Lynch,  70  N.  Y.  440,  26  Am.  Rep. 
615 ;  Norton  v.  Ritter,  121  App.  Div. 
497,  106  N.  Y.  Supp.  129. 

Our  Statute  of  Frauds  and  stat- 
ute on  "the  conveyance  of  estates" 
each  forbid  the  establishing  of  an 
easement  on  parol  testimony. 

"No  action  shall  be  brought: — 
First.  Whereby  to  charge  any  per- 
son upon  any  contract  for  the  sale 
of  lands,  tenements,  or  heredita- 
ments, or  the  making  of  any  lease 
thereof  for  a  longer  time  than  one 
year,  .  .  .  unless  the  promise  or 
agreement  upon  which  such  action 
shall  be  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to 
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be  charged  therewith,  or  by  some 
other  person  by  him  thereunto  law- 
fully authorized."  Gen.  Laws,  chap. 
283,  §  6. 

"Every  conveyance  of  lands,  ten- 
ements or  hereditaments,  absolute- 
ly, by  way  of  mortgage,  or  on  condi- 
tion, use  or  trust,  for  any  term 
longer  than  one  year,  and  aU  decla- 
rations of  trusts  concerning  the 
same,  shall  be  void  unless  made  in 
writing  duly  signed,  acknowledged 
as  hereinafter  provided,  delivered, 
and  recorded  in  the  records  of  land 
evidence  in  the  town  or  city  where 
the  said  lands,  tenements  or  heredit- 
aments are  situated."  Gen.  Laws, 
chap.  253,  §  2. 

Each  of  the  above  statutes  con- 
tains the  word  "hereditaments." 
An  easement  is  a  hereditament  and 
an  interest  in  land 
-now  created,  capable  of  creation 
or  transfer  only  by  operation  of 
law,  or  by  grant,  or  prescription.  2 
Words  &  Phrases,  2d  ed.  Series,  p. 
211. 

This  question  has  been  consid- 
ered and  determined  in  this  state 
in  the  recent  case  of  Pyper  v.  Whit- 
man, 32  R.  I.  511,  35  L.R.A.(N.S.) 
938,  80  Atl,  6.  The  facts  in  said 
case  were  admitted  to  be  true  on  de- 
murrer. The  case  came  to  this  court 
upon  appeal  from  decree  of  the  su- 
perior court  sustaining  the  demur- 
rer and  dismissing  the  bill.  The 
complainant  purchased  a  tract  of 
land  from  the  respondent,  relying 
on  a  plat  exhibited  at  the  time  of 
the  sale  which  showed  a  contemplat- 
ed street  running  along  the  back 
end  of  the  property  purchased  by 
the  complainant.  This  plat  vras 
extensively  used  by  the  respondent 
in  advertising  his  land  for  sale. 
The  plat  was  posted  in  several 
places  in  the  vicinity.  At  the  time 
of  purchase  the  respondent  repre- 
sented to  the  complainant  that  all 
of  the  streets  designated  upon  the 
plat  would  be  laid  out  and  opened 
for  public  use.  The  complainant, 
relying  upon  these  representations, 
purchased  the  property  and  alleged 
that  he  paid  a  larger  price  therefor 
because  of  the  fact  that  a  street  was 


laid  out  along  the  back  end  of  the 
same  as  shown  by  the  plat.  There 
was  no  reference  to  the  plat  or  to 
the  street  in  question  in  the  deed  to 
complainant.  The  property  was 
replatted  by  the  respondent,  and 
the  street  in  question  was  moved 
100  feet  to  the  west,  leaving  a  row 
of  house  lots  between  complainant's 
property  and  the  street.  The  bill 
prayed  that  the  respondent  might 
be  compelled  to  lay  out  the  street  as 
shown  on  the  original  plat.  The  de- 
murrer to  the  bill  of  complaint  was 
sustained,  and,  upon  an  appeal,  the 
action  of  the  superior  court  was  af- 
firmed. In  considering  the  case 
this  court  said :  "There  being,  then, 
no  grant  of  a  ri^t  of  way  by  ex- 
press terms  by  the  deed,  or  by  refer- 
ence to  the  plat,  no  claim  of  a  right 
of  way  acquired  by  implication  by 
reason  of  any  actual  existing  way 
in  use  as  an  apparent  and  continu- 
ous easement,  and  no  claim  of  a 
right  of  way  by  necessity,  we  are 
unable  to  find  that  the  complainant 
has  acquired  any  right  of  way  in 
Conimicut  avenue  (so-called)  mere- 
ly by  the  exhibition  of  a  plat  to  him 
prior  to  the  sale  of  the  land  to  him,, 
on  which  plat  there  was  a  street 
delineated  and  shown  under  the 
the  name  of  Conimicut  avenue." 

The  only  distinction  that  can  be 
drawn  between  the  case  of  Pyper  v. 
Whitman  and  the  case  now  under 
consideration  is  that  the  former 
case  involved  the  consideration  of 
what  might  be  termed  a  "positive 
easement,"  viz.,  a  right  of  way,  and 
the  present  case  concerns  a  nega- 
tive easement,  viz.,  a  restriction 
upon  the  land  of  the  respondent 
company,  and  it  does  not  appear  in 
Pyper  v.  Whitman  that  the  com- 
plainant erected  a  house  on  the  land. 
These  distinctions  are  immaterial. 
The  second  distinction  has  been  con- 
sidered above.  The  evidence  in 
I*yper  t.  Whitman  was  far  stronger 
as  to  the  character  of  the  represen- 
tations alle^d  to  have  been  made 
than  in  the  present  case,  and  the 
added  element  was  present  in  that 
case  of  a  plat  duly  laid  out  and  used 
extensively  for  advertising  pur- 
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poses.  To  this  extent  there  was  a 
written  or  rather  printed  paper 
which  was  some  evidence  of  what 
was  the  original  intention  of  the 
parties.  In  the  present  case  we 
have  no  evidence  of  any  tangible 
nature  by  which  the  fact  (iif  it  is  a 
fact)  that  representations  were 
made  by  the  respondent's  agents 
c&n  be  established.  To  supplement 
the  oral  testimony  of  the  complain- 
ant, her  husband,  and  two  other 
witnesses,  each  testifying  to  dif- 
ferent conversations  held  at  differ- 
ent times  vrith  the  company's 
treasurer,  we  have  nothing  but  a 
plat  on  which  a  pencil  mark  has 
been  drawn  around  certain  house 
lots  by  some  person  at  some  time. 
We  are  aware  of  the  fact  that  in 
some  jurisdictions  there  are  cases 
which  appear  to  be  opposed  to  the 
doctrine  laid  down  in  Pyper  v. 
Whitman,  supra,  but  we  think  that 
oar  conclusions  are  not  only  found- 
ed on  the  better  reason,  but  are  sup- 
ported by  the  great  weight  of  au- 
thority. Pyper  v.  Whitman,  supra ; 
Norton  v.  Ritter,  121  App.  Div. 
497,  106  N.  Y.  Supp.  1S9;  Sprague 
7.  Kimball,  213  Mass.  380, 45  L.R.A. 
(N.S.)  962,  100  N.  E.  622,  Ann. 
Cas.  1914A,  431;  Squire  v.  Camp- 
beU,  1  Myl.  &  C.  459,  40  Eng.  Re- 
print, 451,  6  L.  J.  Ch.  N.  S.  41. 

In  Hall  V.  Solomon,  61  Conn. 
476,  29  Am.  St.  Rep.  218,  23 
Atl.  876,  each  of  several  purchas- 
ers, including  defendant,  entered 
mto  a  parol  agreement  with  the 
grantor  "that  no  portion  of  the 
premises  so  sold  should  be  used  for 
the  sale  of  intoxicating  liquors. 
This  agreement  was  in  each  case  a 
part  consideration  of  the  sale."  The 
court  evidently  found  that  the 
whole  tract  had  been  restricted, 
and  that  each  lot  owner,  when  he 
purchased,  understood  and  agreed 
that  his  lot  would  be  restricted. 
Upon  complaint  of  grantor  and 
other  Jot  owners,  the  defendant  was 
flnjoined.  The  court  found  that  the 
onX  agreement  was  not  an  agree- 


107  Atl.  tOS.) 

ment  for  the  sale  of  an  interest  in 
or  concerning  real  estate.  We  have 
already  stated  that  the  restrictions 
contended  for  in  this  case  are  ease- 
ments and  interests  in  land.  The 
court  in  Hall  v.  Solomon  cited 
Tallmadge  v.  East  River  Bank,  26 
N.  Y.  105.  The  latter  case  is  also 
cited  in  the  complainant's  brief  in 
this  case.  The  language  used  in 
Norton  v.  Ritter,  121  App.  Div. 
497,  106  N.  Y.  Supp.  129,  namely, 
"The  agreement  was  deemed  valid 
in  Tallmadge  v.  East  River  Bank, 
supra,  whether  correctly  or  not," 
indicates  that  there  was  at  least  a 
question  in  the  mind  of  the  New 
York  court  whether  the  latter  case 
was  correctly  decided. 

We  find  that  the  complainant  is 
not  entitled  to  have 
the  restrictions  con-  JJSitiJSSSr' 
tained  in  the  deed 
to  her  husband  imposed  upon  the 
respondent's  house  lots. 

It  appears  in  evidence  that  a 
"plat  office"  building  and  two  other 
small  buildings  used  as  stores  are 
located  within  the  street  lines  at 
the  junction  of  Warwick  avenue 
and  Oakland  Beach  avenue.  Coun- 
sel for  respondent  admitted  in  argu- 
ment that  respondent  was  bound  to 
remove  all  buildings  under  its  con- 
trol which  were  located  within  the 
street  lines.  For  a  long  time  the  re- 
spondent, in  connection  with  its 
business,  used  the  "plat  office."  Mr. 
Ham  testifies  that  Brown,  the  re- 
spondent's treasurer,  leased  to  ten- 
ants the  two  small  store  buildings. 
The  complainant  is  entitled  to  a 
decree  for  the  removal  of  these 
buildings.  On  July  7,  1919,  at  10 
o'clock  A.  M.,  parties  may  present 
decree  in  accordance  with  this  opin- 
ion. 

A  motion  for  rehearing  having 
been  filed  the  Court  handed  down 
the  following  response: 

The  complainant's  motion  for  re- 
argument  filed  July  10,  1919,  is  de- 
fied and  dismissed. 
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Oral  agreeiiMnt  at  to  rastrictioiu  upon  the  use  of  real  pfoperly  m  vritlim  the 

Statute  of  Frauds. 


In  Sprague  v.  Kimball  (1913)  213 
Mass.  380,  45  L.R.A.(N.S.)  962,  100  N, 
E.  622,  Ann.  Cas.  1914A,  431,  a  grantee 
of  lots  by  deed  imposing  upon  such  lots 
certain  equitable  restrictions  was 
held  not  to  be  entitled  to  enjoin  his 
grantor  from  conveying  to  another  the 
remaining  portion  of  one  of  such  lots 
without  imposing  thereon  similar  re- 
strictions, there  being  no  agreement 
in  writing  that  the  remaining  land 
should  be  conveyed  under  similar  re- 
strictions. Such  an  agreement  is  held 
to  be  required  to  be  in  writing  by  a 
statute  providing  that  a  contract  for 
the  sale  of  lands,  "or  of  any  interest 
in  or  concerning  them,*'  must  be  "in 
writing  and  signed  by.  the  party  to  be 
charged  therewith."  It  is  further  held 
that  the  purchaser,  by  entering  into 
occupation  of  the  premises  and  making 
improvements  on  the  lands  conveyed, 
in  reliance  upon  the  parol  agreement 
of  the  grantor,  did  not  acquire  any 
legal  or  equitable  interest  in  the  grant- 
or's remaining  lands  so  as  to  make 
the  oral  contract  enforceable  on  the 
theory  of  performance.  Sprague  v. 
Kimball  is  followed  in  Sargent  v. 
Leonardi  (1916)  223  Mass.  556,  112 
N,  E.  633,  where  it  is  stated  to  be  well 
settled  "that  an  easement  in  the  na- 
ture of  an  equitable  restriction  cannot 
be  imposed  upon  land  by  parol."  It 
was  urged  that  the  principle  stated  in 
Sprague  V.  Kimball  did  not  apply  in 
the  Leonardi  Case,  for  the  reason  that 
in  a  mortgage  given  by  the  defend- 
ant's predecessor  in  title  there  was  a 
recital  which  amounted  to  an  acknowl- 
edgment by  him  of  the  existence  of 
the  restriction,  and  was  sufficient  not ' 
only  to  establish  that  he  agreed  to 
these  restrictions  when  he  purchased 
the  lot,  but  that  the  omission  of  the 
same  from  the  deed  to  him  was  due 
to  accident  and  mistake.  In  answer 
to  this  contention,  the  court  states  that 
if  the  deed  to  the  defendant's  prede^ 
cessor  in  title  omitted  to  refer  to 
the  restrictions,  and  such  omission 
was  due  to  accident  and  mutual  mis- 


take, the  remedy  of  the  grantors,  or 
those  claiming  under  them,  is  by  a 
bill  to  reform  the  deed. 

See  the  reported  case  (Hah  t. 
Massasoit  Real  Estate  Co.  ante, 
440). 

In  Norton  v.  Ritter  (1907)  121  App. 
Div.  497,  106  N.  Y.  Supp.  129,  where 
the  owner  of  four  adjoining  lots  sold 
and  conveyed  two  of  them  to  purchas- 
ers, to  whom,  in  order  to  induce  the 
purchase,  he  represented  that  each 
of  the  remaining  lots  was  restricted 
against  the  erection  of  any  building 
thereon  except  a'  private  residence 
like  those  on  the  lots  sold,  and  prom- 
ised that  no  other  kind  of  building 
would  be  erected  thereon,  it  was  held 
that  this  oral  promise  was  void  under 
the  Statute  of  Frauds. 

An  oral  agreement  between  adjoin- 
ing owners,  one  of  whom  has  erected 
a  building  upon  his  land,  that  the  oth- 
er shall  not«  erect  a  building  beyond 
the  line  of  the  building  of  the  former, 
is  unenforceable  under  the  Statute  of 
Frauds.  Rice  v.  Roberts  (1869)  24 
Wis.  461,  1  Am.  Rep.  195.  The  right 
claimed  by  the  owner  of  the  building 
first  erected  under  this  agreement  to 
control  or  dictate  as  to  the  use  which 
should  be  made  of  the  adjoining  lot, 
or  the  manner  in  which  the  owner 
should  build  upon  or  occupy  it,  is  stat- 
ed to  be  obviously  an  interest  in  or 
power  over  land;  that  by  the  Statute 
of  Frauds  every  such  interest  in  or 
power  over  the  land  of  another  must 
be  granted  or  created  by  writing,  sub- 
scribed by  the  party  granting  or  cre- 
ating the  same,  or  it  is  void,  and  that 
the  contract,  being  clearly  within  the 
statute,  is  therefore  void,  and  no  ac- 
tion can  be  sustained  upon  it  in  this 
respect.  A  similar  decision  appears 
in  Wolfe  v.  Frost  (1846)  4  Sandf.  Ch. 
(N.  Y.)  72,  where  it  is  held  that  an 
agreement  between  the  owners  of  two 
adjoining  city  lots  that,  if  the  one  will 
build  a  dwelling  upon  his  lot  3  feet 
back  from  the  line  of  the  street,  the 
other  will,  whenever  he  builds  on  hia 
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lot,  set  his  baildings  back  the  same 
distance  from  the  street,  is  held  to  be 
an  interest  in  land,  and,  if  not  in  writ- 
iDg,  to  be  void  by  t^e  Statute  of 
Fraads. 

An  agreement  in  a  lease,  restrictingr 
the  sale  of  beer  or  liquor  on  the  prem- 
ises to  those  of  the  lessor's  manufac- 
ture, is  a  covenant  restricting  the  use 
of  the  land,  and  within  the  Statute  of 
Frauds.  Mausert  t.  Feigenspan 
(1906)  _  N.  J.  Eq.  — ,  64  Atl.  801. 

On  the  contrary,  certain  agree- 
ments as  to  restrictions  upon  the  use 
of  property  have  been  held  not  to  be 
within  the  Statute  of  Frauds. 

In  Immel  v.  Herb  (1910)  43  Pa. 
Saper.  Ct.  Ill,  the  grantee  of  land, 
vho  was  induced  to  purchase  the  same 
by  an  oral  agreement  of  his  vendor 
to  remove  a  foundry  owned  and  op- 
erated by  the  vendor  in  the  vicinity  of 
the  land  thus  purchased,  and  to  erect 
dwelling  houses  in  place  of  the  foun- 
dry, within  a  stipulated  time,  was 
beld  entitled  to  recover  for  breach  of 
his  vendor's  contract,  the  oral  contract 
bong  held  not  to  be  within  the  Stat- 
ate  of  Frauds.  The  court  states  that 
tiie  agreement  does  not  purport  to 
convey  any  right  of  possession  or  title 
to  any  of  the  vendor's  land,  and  the 
action  at  bar  was  not  one  brought  for 
the  purpose  of  enforcing  the  right  of 
possession  to  any  land.  In  Pennsyl- 
vania, however,  the  4th  section  of  tiie 
ori^nal  Statute  of  Frauds'  not  having 
been  adopted,  a  vendee  may  recover 
damages  for  breach  of  an  oral  agree- 
ment to  convey  land,  although  the  con- 
tract cannot  be  specifically  enforced. 

An  agreement  by  a  mill  owner  not 
to  use  his  mill  after  a  certain  day  is 
held  in  Bostwick  v.  Leach  (1809)  8 
Day  (Conn.)  476,  not  to  be  within  the 
Statute  of  Frauds  and  Perjuries,  for 
the  reason  that  this  statute  "contem- 
plates only  a  transfer  of  lands,  or 
some  interest  in  them.  In  this  case 
tliere  was  no  transfer  of  any  right,  but 
only  an  agreement  not  to  exercise 
a  right.  He  [the  mill  owner]  parts 
with  no  interest  to  any  person.  There 
is  no  conveyance  of  the  stream,  or,  in- 
deed, of  any  interest  whatever.  Thus, 
it  differs  nothing  in  principle  from  a 
case  where  a  man  has  carried  on  a 
5  A.L.R.— 29. 


tfade  in  his  house  or  shop,  and  agrees 
for  a  valuable  consideration  not  to 
carry  on  his  business  at  that  partic- 
ular stand,  and  yet  such  contract  has 
never  been  held  to  be  within  the  stat- 
ute." 

The  oral  agreement  of  the  owner  of 
two  taverns,  upon  a  sale  of  one  of 
them,  that  the  other  should  be  closed 
and  not  used  as  a  tavern  house,  was 
held  not  invalidated  by  the  Statute  of 
Frauds  in  Leinau  v.  Smart  (1850)  11 
Humph.  (Tenn.)  308.  Accordingly, 
the  vendee  was  held  entitled  to  recov- 
er damages  for  breach  of  his  vendor's 
agreement.  The  court  states,  with 
reference  to  the  argument  in  relation 
to  the  provision  of  the  Statute  of 
Fraads  as  to  agreements  not  to  be  per- 
formed within  one  year,  that  this  en- 
actment extends  only  to  contracts 
which  are  not  to  be  carried  into  full, 
effective,  and  complete  execution  with- 
in a  year  from  the  making  thereof,  or, 
in  other  words,  to  cases  in  which,  by 
the  express  appointment  or  under- 
standing of  the  parties,  tiie  thing  is 
not  to  be  performed  within  a  year, 
that  "of  necessity  it  can  be  appHcaMe 
only  to  affirmative  contracts,  for  how 
can  it  be  held  to  apply  to  a  negative 
contract '  or  stipulation, — to  a  thing 
not  only  not  to  be  done  within  a  year, 
but  not  to  be  done  at  all,  at  any  time.^' 

In  Hall  V.  Solomon  (1892)  61  Conn. 
476,  29  Am.  St.  Rep.  218,  28  Atl.  876, 
an  agreement  not  to  carry  on  the  busi- 
ness of  selling  intoxicating  liquors  on 
certain  premises  is  held  not  to  be  an 
agreement  for  the  sale  of  an  interest 
in  or  concerning  said  premises,  and 
is,  therefore,  not  invalid  under  the 
Statute  of  Frauds  because  not  in  writ- 
ing, nor  is  it  an  agreement  not  to  be 
performed  within  one  year,  and  in- 
valid, under  the  elanse  of  the  statute 
making  invalid  oral  agreements  not 
to  be  performed  within  one  year. 

An  agreement  between  the  lessees 
of  adjoining  oil  lands  not  to  drill  a 
well  within  a  specified  distance  from 
the  boundary  line  between  the  tracts 
was  held  not  to  be  void,  although  oral, 
under  a  Statute  of  Frauds  providing 
that  contracts  for  land,  or  concerning 
interest  in  land,  shall  be  void  unless 
some  note  or  memorandum  of  such' 
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contract  is  in  writing,  and  signed  by 
the  parties,  in  Ware  v.  Langmade 
<1894)  2  Ohio  Dec  116.  In  coming  to 
tiiis  conclusion,  the  court  states  that 
"neither  party  by  the  terms  of  the 
agreement  proposed  or  did  in  fact  part 
with  or  acquire  any  interest  or  right 
in  the  land.  After  the  contract  was 
concluded  each  party  still  retained, 
unaffected  and  unimpaired,  all  the 
rights  and  powers  granted  by  the  in- 
struments of  lease.  The  right  to  drill 
wells,  operate  for,  and  produce  petro- 
leum, oil,  and  gas  on  the  lands  includ- 
ed in  their  respective  leases  remained 
intact,  and  there  was  absolutely  noth- 
ing in  the  agreement  that  would  in 
the  least  limit,  curtail,  or  prevent 
either  one  from  operating  for,  secur- 
ing, and  enjoying  all  the  mineral  de- 
posits, petroleum,  oil,  and  gas  con- 
tained In  their  respective  lands.  To 
secure  all  the  oil  and  gas  belonging 
to  the  leased  land  it  was  not  necessary 
to  make  wells  within  200  feet  of  the 
division  line ;  and  in  making  the  agree- 
ment not  to  drill  wells  within  that 
distance  of  the  line  tiie  parties  only 
yielded  the  abstract  right  to  injure, 
annoy,  and  make  each  other  ancom- 
fortable;  and  no  valuable  right  or  in- 
terest in  lands  was  sought  to  be,  or 
was  in  fact,  in  any  way  affected.  The 
agreement  was  merely  an  arrangement 
as  to  the  best  manner  of  operating  con- 
tiguous oil  territory  so  as  to  produce 
the  best  results  with  the  least  annoy- 
ance and  expeaae." 

A  grantee  of  land  in  a  tract  which 
has  been  subdivided,  and  a  plat  there- 
of containing  certain  building  restric- 
tions placed  of  record,  whose  deed 
contains  the  restriction  that  the  con- 
veyance is  subject  to  the  building  and 
building-line  restrictions  of  record, 
is  bound  by  such  restrictions,  although 
he  did  not  sign  the  plat.  Doran  v. 
Graham  (1916)  195  lU.  App.  65.  It 
was  argued  by  the  grantee  in  this  case 
that  the  declaration  of  restrictions 
made  by  the  original  owner  of  the 
plat,  in  sacb  plat,  was  in  violation  of 
the  Statute  of  Frauds  because  he  did 
not  sign  the  same.  In  answer  to  this 
contention  the  court  states  that  it  fails 
"to  see  what  possible  bearing  the 
Statute  of  Frauds  has  upon  the  ques- 


tion as  to  whether  or  not  the  alleged 
restrictions  are  binding  upon  the  de- 
fendant. This  is  not  an  action 
brought  to  charge  any  person  upon 
any  contract  for  the  sale  of  lands,  etc. 
Moreover,  if  a  deed  refers  to  a  plat 
that  contains  building-line  restric- 
tions, the  restrictions  are  binding  on 
the  grantee,  although  the  latter  does 
not  sign  the  plat  or  the  deed,  and 
when  the  owner  of  land  sells  the  same 
he  may  insert  in  the  deed  of  convey- 
ance such  terms  and  conditions  as  he 
pleases  touching  the  mode  of  enjoy- 
ment and  use  of  the  land,  and  if  they 
are  not  objectionable  in  law  they  will 
be  binding  on  the  grantee  who  accepts 
such  deed,  although  the  latter  does 
not  sign  the  deed." 

There  are  a  number  of  cases  in 
which  oral  agreements  restricting  the 
use  of  property  have  been  enforced,, 
in  which  there  is  nothing  said  in  re- 
gard to  the  Statute  of  Frauds.  This 
class  of  cases  is  illustrated  by  Tall- 
madge  v.  East  River  Bank  (1862)  26 
N.  Y.  105,  where  the  owner  of  a  tract 
of  land  which  had  been  laid  out  in 
lots  erected  a  number  of  houses  on 
the  various  lots,  according  to  a  plan 
which  he  had  prepared  and  which  he 
exhibited  to  purchasers  of  the  lots, 
assuring  them  that  the  houses  were 
to  be  set  back  from  the  street  as 
shown  on  the  plat,  and  where  it  waa 
held  that  such  restrictions  were  valid 
and  binding  upon  one  who  had  pur- 
chased with  notice  thereof.  Accord- 
ingly, a  subsequent  purchaser  of  one 
of  the  lots  was  restrained,  at  the  suit 
of  proprietors  of  adjacent  lots,  from, 
violating  the  building  plan.  The 
court,  after  referring  to  the  fact  that 
the  plaintiffs  had  purchased  their  lots 
upon  the  assurance  that  the  plan 
would  be  adhered  to,  and  had  probably- 
paid  a  higher  price  Uierefor,  because 
of  such  restrictions,  states  that  "sell- 
ing and  conveying  the  lots  under  such 
circumstances  and  with  such  assur- 
ances, though  verbal,  bound  .  .  . 
[the  original  owner]  in  equity  and 
good  conscience  to  use  and  dispose  of 
all  the  remaining  lots,  so  that  the  as- 
surances upon  which  Maxwell  ancl 
others  had  bought  their  lots  would 
be  kept  or  ful011ed.   This  equity  ab* 
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tached  to  Uie  remaining  lots,  to  that 

anyone  subsequently  purchasinsr  from 
Davis  any  one  or  more  of  the  remain- 
ing  lota  with  notice  of  the  equity  as 
between  Davis  and  Maxwell  and  oth- 
ers, the  prior  purchasers,  would  not 
stand  in  a  different  situation  from 
Dayis,  but  would  be  bound  by  that 
equity."     In    Bimson    t.  Bultman 
(1896)  3  App.  Div.  198,  38  N.  Y.  Supp. 
209,  where  the  lots  were  sold  under  a 
general  plan  or  building  scheme,  the 
owner  orally  representing  that  the 
lots  in  the  tract  were  subject  to 
boilding  restrictions,  the  remaining 
lots  were  held  bound,  and  the  prin- 
ciple which  binds  them  is  stated  by 
the  court  to  be  that,  "where  an  owner 
of  land  contracts  with  the  purchaser 
of  successive  parcels  in  respect  to  the 
manner  of  the  occupation  and  im- 
provement of  such  parcels,  he  thereby 


affects  the  remainder  of  the  land  with 

an  equity  which  requires  It  also  to  be 
occupied  and  improved  in  conformity 
to  the  general  plan,  and  this  equity 
is  binding  upon  a  subsequent  purchas- 
er of  the  remaining  parcel,  who  has 
notice  of  the  prior  agreement,  though 
his  legal  title  be  unrestricted."  Bim- 
son V.  Bultman  is  approved  in  Turner 
V.  Howard  (1896)  10  App.  Div.  B55, 
42  N.  Y.  Supp.  335.  In  this  connec- 
tion, it  is  to  be  observed  that  this 
note  is  not  concerned  with  cases  in- 
volving building  schemes  in  which 
restrictive  covenants,  though  not  in 
writing,  have  been  enforced  without 
any  discussion  of  the  Statute  of 
Frauds.  See,  for  example,  Allen 
Detroit  (1911)  167  Mich.  464,  86 
L.R.A.(K.S.)  890.  188  N.  W.  317. 

W.  A.E. 


R.  PBINS,  Appt, 

V. 

HOLLAND-NORTH  AMERICA.  MORTGAGE  COMPANY.  Respt 

(~  Wash.      181  Pae.  680.) 

Ubd  —  publication  —  commnnication  from  home  office  to  branch. 

1.  The  sending  by  a  corporation  of  a  communication  from  its  home 
office  to  a  branch  office  for  the  attention  of  employees  located  there  jm, 

not  a  publication  within  the  law  of  libel. 
[See  note  on  this  question  beginning  on  page  466.} 

~  eonmonicatloii  to  person  libeled.      a  person  to  write  and  mail  a  Hbdous 

2.  It  is  not  a  publication  of  a  libel  for    letter  to  the  person  libeled. 

[See  17  B.  a  L  816.J 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  King 
County  (Frater,  J.)  dismissing  an  action  brought  to  recover  damages  for 
an  alleged  libel.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Fred  W.  Catlett.  for  appellant:    kin  Co.  93  Wash.  367,  160  Pac  1051; 

The  letter  in  question  was  libelous  25  Cyc.  344;  Norfolk  &  W.  S.  B.  Go.  v. 
perse.  Davis,  12  App.  D.  C.  306;  Gaither  v. 

Wilson  V.  Sun  Pub.  Co.  85  Wash.  603,  Advertiser  Co.  102  Ala.  458, 14  So.  788. 
148  Pac  774,  Ann.  Cas.  191 7B,  442;  Messrs.  Ballinger,  Battle.  Hnlbttt, 
Olympia  Waterworks  v.  Mottman,  88  &  Shorts,  for  respondent: 
Wash.  694,  153  Pac.  1074;  Dick  v.  The  language  contained  in  the  letter 
Northern  P.  B.  Co.  86  Wash.  211,  160  in  no  event  is  actionable  per  s& 
Pic.  8,  Ann.  Cas.  1917A,  638;  Gyclo-  Urban  v.  Helmick.  16  Wash.  156. 
kcato  Amusement  Co.  v.  Hayward-Lar-    45  Pac.  747;  Batzel  v.  New  York  News 
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Pub.  Co.  67  App.  Div.  598,  73  N.  Y. 
Supp.  849;  Velikanje  v.  Millichamp, 
67  Wash.  138,  120  Pac.  876;  Hollen- 
beck  V.  Hall,  103  Iowa,  214,  39  L.R.A- 
734,  64  Am.  St.  Rep.  175,  72  N.  W. 
518;  Wood  v.  Star  Pub.  Co.  90  Wash. 
86.  156  Pac.  400. 

The  letter  complained  of  was  a  priv- 
ileged communication. 

Fahey  v.  Shafer,  98  Wash.  517,  167 
Pac.  1118;  Locke  v.  Bradstreet  Co.  22 
Fed.  771 ;  Montgomery  v.  Knox,  23  Fla. 
595,  3  So.  211 ;  Finley  v.  Steele,  159  Mo. 
299,  52  L.R.A.  852,  60  S.  W.  108;  Dale 
V.  Harris,  109  Mass.  193;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Floore,  —  Tex.  Civ.  App. 
— ,  42  S.  W.  607;  Rothholz  v.  Dunkle, 
53  N.  J.  L.  438,  13  L.R.A.  655,  26  Am. 
St.  Rep.  432,  22  Atl.  193;  Ginsberg  v. 
Union  Surety  &  G.  Co.  68  App.  Div. 
141,  74  N.  Y.  Supp.  561;  Denver  Public 
Warehouse  Co.  v.  Holloway,  34  Colo, 
432,  114  Am.  St.  Rep.  171,  83  Pac,  131, 
7  Ann.  Cas.  840;  Chambers  v.  Leiser, 
43  Wash.  286,  86  Pac.  627, 10  Ann.  Cas. 
270;  Richardson  v.  Gunby,  88  Kan.  47, 
42  L.R.A.CN.S.)  520,  127  Pac  533; 
Holmes  v.  Royal  Fraternal  Union,  222 
Mo.  556,  26  L.R.A.(N.S.)  1080,  121  S. 
W.  100;  Bohlinger  v.  Germania  L.  Ins. 
Co.  100  Ark.  477,  36  L.R.A.CN.S.)  449, 
140  S.  W.  257,  Ann.  Cas.  1913C,  613;  13 
Enc.  PI.  &  Pr.  107. 

The  letter  not  being  libelous  per  ae^ 
and  the  complaint  failing  to  aUege 
special  damages,  respondent's  demurrer 
was  properly  sustained  in  any  event. 

Denney  v.  Northwestern  Credit  Ajeiso. 
65  Wash.  331.  25  L.R,A.CN.S.)  1021, 
104  Pac.  769;  18  Am.  &  Eng.  Enc.  Law. 
1088;  Newell,  Slander  &  Libel.  2d  ed. 
p.  866.  §  39;  Windisch-Muhlhauser 
Brewing  Co.  v.  Bacon,  21  Ky.  L.  R^. 
928,  6S  S,  W.  620;  Sanders  v.  Edmon- 
son, —  Tex.  Civ.  App.  — ,  56  S.  W.  611 ; 
Herrick  v.  Lapham,  10  Johns.  281 ;  But* 
ler  V.  Hoboken  Printing  &  Pub.  Co.  73 
N.  J.  L.  45,  62  Atl.  272. 

Sufficient  publication  was  not  alleged. 

Owen  V.  J.  S.  Ogilvie  Pub.  Co.  32 
App.  Div.  465,  58  N.  Y.  Supp.  1033; 
Sylvia  v.  Miller,  96  Tenn.  94,  33  S.  W. 
921. 

Fullerton,  J.,  delivered  the  opin- 
ion of  the  court: 

The  action  is  for  libel.  The  de- 
fendant is  a  corporation  organized 
under  the  laws  of  the  Kingdom  of 
the  Netherlands,  having  its  princi- 
pal office  at  Gorinchem  therein.  It 
is  engaged  in  the  business  of  loan- 
ing money  on  first-mortgage  secu- 
ri^.  It  has  a  branch  office  at  Seattle, 


in  this  state,  of  which  the  plaintiff 
was  formerly  sole  manager,  and,  at 
the  time  of  the  publication  claimed 
to  be  libelous,  was  comanager  with 
one  Wabeke.  The  publication  com- 
plained of  is  a  letter  written  by  the 
defendant  at  its  main  office  and  sent 
to  its  branch  office  at  Seattle.  The 
letter  was  written  in  the  Dutch  lan- 
guage, and,  as  translated  in  the 
complaint,  reads  as  follows: 

Gorinchem,  Oct.  17,  1916. 
Holland-North  America  Mortgage 

Co.,  Seattle. 
Gentlemen : — 

No.  65,  The  accountant  has  fin- 
ished the  profit  and  loss  account 
over  the  first  half*  year.  The  result 
is  very  regrettable,  as  you  can  see 
from  inclosed  copy.  The  profit  only 
amounts  to  Fl.  895:10.  This  bad 
result  must  be  ascribed  wholly  and 
totally  to  the  little  activity  in  the 
investing  of  the  moneys  in  America 
during  the  first  half  year. 

If  a  considerable  amount  is  not 
very  soon  placed  on  first  mortgage, 
the  loss  by  Dec,  31  next  will  be  con- 
siderable. Nearly  the  total  amount 
of  the  issue  is  yet  to  be  loaned  out; 
this  causes  us  loss  of  interest  of 
nearly  4  per  cent  per  annum,  and 
this  is  the  cause  of  the  big  loss  we 
now  have  to  expect.  It  looks  to  us 
that,  although  tiiere  are  many  good 
deals  that  could  have  been  made, 
we  have  failed  to  have  a  good  organ- 
ization. De  Noord  Amerikaasche 
Hyp.  Bank  at  Leeuwarden,  which 
has  placed  this  year  a  considerable 
greater  amount  of  bonds  than  we 
have,  is  now  again  advertising  that 
it  is  selling  5^  per  cent  bonds.  This 
it  certainly  would  not  do,  if  it  still 
had  considerable  sums  for  invest- 
ment. 

We  trust,  however,  that  our  busi- 
ness is  now  being  conducted  with  a 
firm  hand  in  the  right  path,  and  we 
soon  shall  receive  reports  about  in- 
vestments. With  very  great  inter- 
est we  are  looking  forward  to  this. 

Respectfully,  _ 
Holland-Noord  Amerika  Hypotheek- 

bank, 

(Copy.)     F.  Femhout— B.  Cool. 
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The  letter  was  received  at  the 
branch  office  at  Seattle  in  due 
course,  and  was  read  by  Wabeke 
and  a  bookkeeper  in  the  office,  both 
of  whom  understood  the  Dutch  lan- 
guage. No  other  publication  of  the 
libel  is  set  forth  in  the  complaint. 

In  his  complaint  the  plaintiff  set 
forth  his  relation  with  the  defend- 
ant, his  sole  management  of  the 
bdflineas  in  America  during  the 
period  spoken  of  in  the  letter, 
averred  that  the  letter  was  writ- 
ten with '  malice,  that  it  was 
false  and  defamatory,  and  by 
innuendo  sought  to  e^ow  that  it 
eharged  him  with  neglect  of  duty, 
want  of  capacity,  and  breach  of 
trust,  and  hence  was  per  se  libelous. 

To  the  complaint  the  defendant 
interposed  a  demurrer,  which  the 
trial  court  sustained.  The  appel- 
lant elected  to  stand  upon  the  com- 
plaint, whereupon  the  court  entered 
a  judgment  of  dismissal  with 
prejudice.  The  plaintiff  has  ap- 
pealed. 

The  ground  upon  which  the  trial 
eoort  rested  its  judgment  does  not 
appear  in  the  record.  It  would 
seem,  however,  that  the  judgment 
can  be  justified  on  any  one  of  sev- 
eral grounds.  Since  we  have  con- 
dnded  there  was  no  publication  of 
the  libel,  within  the  meaning  of  the 
rule  relating  to  such  publications, 
this  is  the  only  question  we  shall 
discuss. 

Publication  of  a  libel  is  the  com- 
mimication  of  the  defamatory  mat- 
ter to  some  third  person  or  per- 
sons. Here  the  communication  was 
sent  from  the  main  office  of  the 
company  to  its  branch  office.  Until 
the  appellant  himself  spread  the 
letter  broadcast  to  the  world,  it  does 
not  appear  from  the  complaint  that 
it  was  exhibited  to  anyone  other 
than  the  officers  and  employees  of 
the  respondent  company,  whose 
very  duties  in  the  conduct  of  the 
ordinary  business  of  the  company 
brought  them  in  contact  with  it. 
Agents  and  employees  of  this  char- 
acter .are  not  third  persons  in  their 
relations  to  the  corporation,  within 
the  meaning  of  the  laws  pertain- 
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ing  to  the  publication  of  libels.  For 
the  time  being,  they  are  a  part  and 
parcel  of  the  corporation  itself,  so 
much  so,  indeed,  that  their  acts 
within  the  limits  of  their  employ- 
ment are  the  acts  of  the  corpora- 
tion. For  a  corporation,  therefore, 
acting  through  one  of  its  agents  or 
representatives,  to  send  a  libelous 
communication  to  another  of  its 
agents  or  representatives,  cannot  be 
a  publication  of  the  libel  on  the  part 
of  the  corporation.  It  is  but  com- 
municating with  itself.  The  cor- 
poration can  act  only  through  of- 
ficers and  agents,  and  the  officers 
and  agents  authorized  to  act  for  it 
are  as  much  a  part  of  the  corpora- 
tion at  one  place  as  at  another,  and 
tile  receipt  or  perusal  of  the  letter 
by  the  corporation  officers  and 
agents  at  Seattle*  was  as  much  the 
act  of  the  coirporation  as  was  the 
writing  of  the  letter  by  an  officer, 
or  agent  at  the  place  of  origin  of 
the  letter.  It  is  not  the  publication 
of  a  libel  for  a  per- 
son  to  write  and  mMiemtion  t*  ■ 
mail  a  libelous  let-  . 
ter  to  the  person  libeled,  if  he  gives 
it  no  further  publication,  and,  for  a 
much  stronger  reason,  it  is  not  a 
publication  of  a  libel  for  one  per- 
son to  write  a  libelous  letter  to  him- 
self, which  he  exhibits  to  no  other 
person.  It  must  follow  that  a  cor- 
poration, although  it  can  act  only, 
through  officers  and 
agents,  is  not  guilty 
of  publishing  a  H-  J™»tiSS." 
bel,  when  it  writes  i 
a  libelous  letter  at  one  of  its  branch 
offices  and  mails  it  to  another.  | 
We  are  aware  that  the  foregoing, 
principle  has  not  met  with  uniform' 
approval.  It  is  the  rule  announced,' 
as  we  read  the  clise,  in  Owen  v.  J.  S.' 
Ogilvie  Pub.  Co.  32  App.  Div.  465,! 
53  N.  Y.  Supp.  1033.  There  it  wa8| 
said :  "The  law  is  elementary  that' 
there  can  be  no  libel  without  a  pub- 
lication of  the  libelous  matter.  We| 
may  assume  that  this  letter  was  li-! 
belous.  Was  there  a  publication  of, 
it  by  the  corporation,  within  the 
meaning  of  the  law?  Ordinarily, 
when  a  letter  is  written  and  deliv-' 
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ered  to  a  third  person,  with  the  in- 
tent and  expectation  that  it  shall  be 
read  by  such  person,  and  it  is 
actually  read,  the  publication  is 
oomplete.    Youmans  v.  Smith,  153 
sr.  V.  214,  47  N.  E.  265.  Has  such 
rule  application  to  the  facts  of  this 
CM?   The  letter  was  dictated  to 
t(he  Btenographer^  and  was  by  her 
^pied  out,  was  signed  by  the  man- 
ager, was  then  inclosed  in  an  envel- 
oftf  and  sent  by  mail  to  the  address 
(tf  the  plaintiff.   It  may  be  that  the 
dictation  to  the  stenographer  and 
her  reading  of  the  letter  would  con- 
stitute a  publication  of  the  same  by 
the  person  dictating  it,  if  the  rela- 
Uon  existing  between  the  manager 
and  the  copyist  was  that  of  master 
and  servant,  and  the  letter  be  held 
not  to  be  privileged.    Such,  how- 
ever, was  not  the  relation  of  these 
persons.   They  were  both  employed 
by  a  common  master,  and  were  en- 
gaged in  the  performance  of  duties 
which  their  respective  employments 
required.    Under    such  circum- 
stances, we  do  not  think  that  the 
stenographer  is  to  be  regarded  as  a 
third  person,  in  the  sense  that  either 
the  dictation  or  the  subsequent  read- 
ing can  be  regarded  as  a  publica- 
tion by  the  corporation.   It  was  a 
part  of  the  manager's  duty  to  write 
letters  for  the  corporation,  and  it 
was  the  duty  of  the  stenographer  to 
take  such  letter  in  shorthand,  copy 
it  out,  and  read  it  for  the  purpose 
of  correction.    The  manager  could 
not  write  and  publish  a  libel  alone, 
and  we  think  he  could  not  charge 
the  corporation   with  the  conse- 
quences 6t  this  act,  where  the  cor- 
poration, in  the  ordinary  conduct  of 
its  business,  required  the  action  of 
the  manager  and  the  stenographer 
in  the  usual  course  of  conducting 
its    correspondence.    The   act  of 
both  was  joint,  for  the  corporation 
cannot  be  said  to  have  completed 
the  act  which  it  required  by  the 
single  act  of  the  manager,  as  the  act 
of  both  servants  was  necessary  to 
make'  the    thing    complete.  The 
writing  a^d  the  copying  were  but 


parts  of  one  act;  i.  e.,  the  produc- 
tion of  the  letter.  Under  such  con- 
ditions we  think  the  dictation, 
copying,  and  mailing  are  to  be 
treated  as  only  one  act  of  the  cor- 
poration; and,  as  the  two  servants 
were  required  to  participate  in  it, 
there  was  no  publication  of  the  let- 
ter, in  the  sense  in  which  that  term 
is  understood,  by  delivery  to  and 
reading  by  a  third  person.  There 
was,  in  fact,  but  one  act  by  the  cor- 
poration, and  those  engaged  in  the 
performance  of  it  are  not  to  be  re- 
garded as  third  parties,  but  as  com- 
mon servants  engaged  in  the  act." 

In  Gambrill  v.  Schooley,  93  Md. 
48,  52  L.B.A.  87,  86  Am.  St.  Bep. 
414,  48  Atl,  730,  the  case  is  com- 
mented upon  and  the  doctrine  dis- 
approved. The  precise  question , 
however,  was  not  before  the  court ; 
the  question  there  being  whether 
the  dictation  of  a  libelous  letter  by 
an  individual  defendant  to  a  ste- 
nographer in  his  employ  was  a  pub- 
lication of  the  letter  by  the  person 
who  dictated  it.  If  the  court  ad- 
heres to  this  doctrine  when  the  ques- 
tion is  squarely  before  it,  seeming- 
ly it  must  also  hold  that  the  very  act 
of  writing  the  letter  is  a  publica- 
tion, since  the  writer  of '■necessity 
must  act  as  the  agent  of  the  cor- 
poration, and  clearly  he  is  no  more 
or  no  less  an  agent  of  the  corpora- 
tion than  is  a  stenographer  em- 
ployed by  it.  The  powers  of  certain 
officers  and  agents  of  a  corporation 
with  reference  to  its  business,  it  is 
true,  may  be  more  extended  than 
are  the  powers  of  others ;  but,  when 
each  acts  in  his  line  of  duty  to  the 
common  employer,  plainly  the  acts 
of  the  one  are  to  be  accorded  the 
same  legal  effect  as  the  acts  of  the 
other. 

The  cases  cited  from  this  court 
we  need  not  review.  None  of  them 
touch  upon  the  question  here  for  de- 
termination ;  much  less  do  they 
require  a  contrary  condusion. 

The  judgment  is  affirmed. 

Holcomb,  Main,  Mount,  and  Par- 
ker, JJ.,  concur. 
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L  Publication,  455. 
XL  Pxivttece,  456. 

I.  FubUeattmL 

The  decision  in  the  reported  case 

(PBINS  T.   H0LLAND->f0RTH  AMERICA 

MoRta  Go.  ante,  461  )>  to  the  effect 
that  tiie  sending  by  a  corporation  of  a 
libelons  communication  from  its  home 
office  to  a  branch  office,  relatinjf  to  and 
fertile  attention  of  its  employees  locat- 
ed there.  Is  not  itself  a  publication 
within  the  law  of  libel,  since  such 
employees  are  not  third  persons  in 
their  relation  to  the  corporation, — 
seems  to  be  the  only  one  upon  the 
question  of  publication  by  communica- 
tionB  from  one  oflSce  of  a  corporation 
to  another. 

tl.  PrtvOege. 

The  few  authorities  are  to  the  effect 
that  libelous  communications  between 
different  <rifices  of  the  same  eorpora- 
tlon,  if  related  to  the  business  of  the 
corporation  and  made  without  actual 
malice,  are  privileged. 

Thus,  in  Bohlinger  v.  Germania  L. 
Ins.  Co.  (1911)  100  Ark.  477,  36 
L.R.A.(N.S.)  449,  140  S.  W.  257,  Ann. 
Cas.  1913C,  613,  where  the  home  office 
of  the  defendant  insurance  company 
obtained  a  libelous  report  on  one  who 
had  applied  to  and  been  recommended 
by  the  manager  and  general  agent  of  a 
branch  office  for  a  position  as  solicitor, 
and  forwarded  the  same  to  such  agent, 
who  had  authqrity  to  employ  solicitors, 
it  was  held  that  the  communication 
was  qualifiedly  privileged  aa  between 
defendant  and  the  general  agent, 
which  is  to  si^  that  the  occasion  was 
such  as  to  rebut  the  presumption  of 
malice,  and  cast  on  the  plaintiff  the 
barden  of  proving  actual  malice,  aince 
the  agent  had  an  interest  in  the  facts 
stated  in  the  communication,  by  rea- 
son of  his  power  to  employ  solicitors 
and  local  agents.  The  court  said  that 


a  communication  is  qualifiedly  priv- 
ileged when  it  is  made  in  good  faith 
upon  any  subjectr-matter  in  which  the 
person  making  the  communication  haa 
an  interest  or  in  reference  to  wbi^ 
he  has  a  duty,  and  to  a  person  having 
a  corresponding  Interest  or  duty,  and 
does  not  go  beyond  what  the  occasion 
requires. 

So,  in  Nichols  v.  Eaton  (1900)  110 
Iowa,  509,  47  LJI.A.  483.  80  Am.  St. 
Rep.  319,  81  N.  W.  792,  it  was  again 
held  that  a  libelous  communication  by 
a  life  insurance  company  to  its  solic- 
iting agent  in  charge  of  a  branch  of- 
fice, regarding  the  examining  physi-j 
cian  for  such  office,  since  upon  a  sub-j 
ject  relating  to  the  agency  and  witbj 
respect  to  which  there  was  a  mutual  i 
interest,  was  qualifiedly  privileged, ' 
and  that  even  exceeding  the  privilege, 
of  the  communication  did  not  destroy^ 
such  privilege,  tbe  exceas.of  statement 
being  material  only  as  bearing  on  the 
question  of  actual  malice.  I 

And  in  Palatine  Ins.  Go.  v.  Griffin' 
(1918)  —  Tex.  Civ.  App,  — ,  202  S.  W.' 
1014,  it  was  said  that  libelous  com-' 
munications  passing  between  the  state 
agent  of  an  insurance  company  and  a 
local  ^ent,  with  respect  to  company 
matters  and  for  the  protection  of  its 
interests,  were  conditionally  .  priv- 
ileged. 

Another  closely  analogous  ease  is 
International  &  G.  N.  R.  Co.  v.  Ed- 
mundsou  (1916)  —  Tex.  Civ.  App.  — , 
186  S.  W.  402,  wherein  it  was  held  that 
a  libelous  letter  from  the  superintend- 
ent of  a  railroad  company  to  the  super- 
intendent of  an  express  conq)any, 
seeking  tlie  discharge  of  an  e3q>ress 
messenger  who  served  both  companies, 
was  qualifiedly  privileged.  This  also 
was  upon  the  ground  that  the  commu-' 
nication  was  between  persons  mutual- 
ly interested  in  the  subject-matter. 

G.  J.  C. 
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JAMES  E.  SHERMAN  et  al. 

V. 

IDA  A.  FLACK  et  al. 
and 

AMOS  E.  MILLS.  PIfF.  in  Err. 

IlUnois  Supr«m0  Ccwt  —  AprU  17,  lOlS. 

(283  lU.  467,  119  N.  E.  293.) 

Win  —  renunciation  of  life  estate  —  acceleration  of  remainder. 

1.  The  renunciation  by  a  widow  of  a  life  estate  in  real  property  in  favor 
of  her  dower  rights  accelerates  the  rights  of  the  remaindermen  so  that 
they  will  be  determined  as  of  the  date  of  the  renunciation. 

ISee  note  on  this  queatUm  beginning  on  page  460.] 


Equity  —  Jurisdiction  of  construction 
of  wUL 

2.  Equity  has  jurisdiction  of  a  suit 
to  construe  a  will  where  there  is  a 
controversy  as  to  the  reconversion  into 
real  estate  of  a  remainder  devised  as 

personalt^' 

[See  10  R.  C.  L.  361.] 

Will  —  devise  of  perstmalty. 

S.  A  direction  to  sell  real  estate  after 
the  deaUt  of  the  life  tenant,  and  dis- 
tribute the  money,  constitutes  a  devise 
of  money  and  not  of  land. 

[See  6  R.  G.  L.  1074.] 
— right  to  contest  reconversion. 

4.  Legatees  who  receive  the  cash 
piQrmente  to  which  they  are  entitled 


under  the  will  cannot  contest  the  re- 
conversion of  money  into  realty  by 
other  devisees  under  the  will. 

—  devise  to  survivors  —  when  talies 
effect. 

6.  A  devise  to  survivors,  preceded  by 
a  life  estate  or  other  prior  interest 
will  tal»  effect  on^  in  favw  of  those 
who  survive  the  period  of  distribution. 
Life  estate  —  aeceleratlon  of  remain- 
der. 

6.  In  case  of  a  devise  to  one  for  life 
with  remainder  to  another,  the  re- 
mainder is  accelerated  and  takes  effect 
at  once  if  for  any  reason  the  life 
estate  fails. 

[See  23  R.  C.  L.  656.] 


EmtOR  to  the  Circuit  Court  for  Macon  County  (Whitfield,  J.)  to  review 
a  decree  in  favor  of  complainants  in  a  suit  to  construe  the  will  of  Charles 
O.  Flack,  deceased.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Byron  M.  Merris,  for  plaintiff  in 
error: 

Land  devised  to  be  sold  and  the  pro- 
ceeds distributed  is  a  devise  of  the 
proceeds,  and  not  of  land. 

Baker  v.  Copenbarger,  16  III.  103»  68 
Am.  Dee.  600;  Jennings  v.  Smith.  29 
m.  116;  Rankin  v.  Rankin,  36  III.  293, 
87  Am.  Dec  205;  Giermain  v.  Baltes, 
113  m.  29;  Re  Corrington;  124  IlL  363, 
16  N.  E.  262;  Crerar  v.  Williams,  145 
lU.  640.  21  L.R.A.  464,  84  N.  E.  467. 

When  the  will  orders  the  sale  of  an 
estate  after  the  expiration  of  a  life 
estate,  and  the  proceeds  to  be  distribut- 
ed between  the  testator's  brothers  and 
sisters,  "or  their  heirs,"  the  latter 
words  will  be  held  as  providing  for  a 
substantial  gift  in  case  of  the  death 
of  one  of  the  brothers  or  sisters,  and 
creates  an  alternative  devise. 


Ebey  V.  Adams,  136  111.  80,  10  L.RJ\.. 
162,  26  N.  E.  1013;  Haward  v.  Peavey, 
128  111.  430,  16  Am.  St  Rep.  120,  21 
N.  E.  508;  Starr  v.  Willoughby.  218 
111.  486,  2  URJl.(N.S.)  623,  76  N.  E. 
1029;  Burlet  v.  Burlet,  £46  111.  663,  92 
N.  B.  965;  Brechbeller  v.  Wilson.  228 
111.  602,  81  N.  E.  1094;  Chapin  v.  Crow, 
147  111.  219,  37  Am.  St.  Rep.  213,  35 
N.  E.  636;  1  Redf.  Wills.  3d  ed.  pp. 
48&  487. 

when  an  estate  is  granted  to  a  class 
of  persons  described  as  survivors,  such 
estate  does  not  usually  vest  until  the 
time  designated  for  the  beginning  of 
enjoyment  of  the  estate  for  that  class 
of  persons. 

Handberry  v.  Doolittle,  38  HI.  202; 
Ridgeway  v.  Underwood,  67  111.  419; 
Mather  v.  Mather,  103  III.  607;  Schuk- 
necht  V.  Schultz.  212  111.  43,  72  N.  E. 
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37;  Bnwick  v.  Anderson,  267  IlL  169, 
107  N.  E.  878;  Smith  v.  Chester.  272 
lU.  428, 112  N.  E.  325.  Ann.  Cas.  1917A, 
925. 

The  general  rule  is  that  where  the 
devisees  compose  a  class,  ai^  there  are 
BO  words  of  devise  except  a  simple 
direction  to  divide  the  property  at  a 
specified  time,  the  gift  wiU  not  vest 
ustU  the  time  of  division. 

Dee  V.  Dee,  212  lU.  338,  72  N.  E. 
429;  Bates  v.  Gillett,  132  III.  287,  24 
N.  E.  611;  McCartney  v.  Osburn,  118 
IlL  403,  9  N.  E.  210;  Kingman  v.  Har- 
mon, 131  111.  171,  23  N.  E.  430;  Strode 
V.  McCormick,  158  III.  142,  41  N.  E. 
1091;  Scofield  v.  Olcott,  120  III.  362,  11 
N.  E.  361 ;  Darst  v.  Swearingen,  224 
III  229,  116  Am.  St.  Rep.  162,  79  N. 
£.  635;  Thompson  v.  Adams,  206  III 
552,  69  N.  E.  1. 

The  clear  intention  of  the  testator, 
shown  from  the  entire  will,  to  postpone 
the  Testing  of  an  estate  until  the  period 
of  distribution,  must  be  carried  out, 
notwithstanding  the  fact  that  the  law 
favors  the  vesting  of  estates. 

Starr  v.  Willoughby,  218  111.  485,  2 
LJl.A.(N.S.)  623,  75  N.  E.  1029;  John- 
son V.  Askey,  190  lU.  58,  60  N.  E.  76; 
Barnes  v.  Johnston,  233  III.  620,  84  N. 
E.  610. 

If  ihe  element  of  futurity  is  annexed 
to  the  gift  itself,  and  not  merely  in- 
dicative of  the  time  of  payment,  or  If 
the  time  of  pio^ent  is  made  descrip- 
tive of  the  class  that  is  to  take,  the 
sift  will  not  vest  in  interest  until  the 
time  so  fixed  for  payment  of  distribu- 
tion is  arrived. 

McCartney  v.  Osburn,  118  111.  403,  9 
N.  E.  210;  Ducker  v.  Bumham,  146  111. 
9,  37  Am.  St.  Rep.  186,  34  N.  E.  558; 
Scofield  V.  Olcott,  120  111.  362, 11  N.  £. 
351. 

A  contingent  remainder  is  not  sus- 
ceptible of  acceleration,  since  it  cannot 
vest  in  possession  till  liie  happening  of 
the  contingency. 

2  Tiffany,  Real  Prop.  p.  895;  20  Cyc. 
S95,  1[  5;  Augustus  v.  Seabolt,  S  Met 
tKy.)  166;  Dale  v.  Bartl^,  58  Ind. 
101. 

Where  the  intention  of  the  testator 
is  Vbat  the  remainder  should  not  take 
^eet  antU  the  expiration  of  the  life 
of  the  prior  donec^  the  remainder  will 
not  be  accderated. 

Blatchford  v.  Newberry,  99  HI.  11; 
Skxum  V.  Hagaman,  176  lU.  633,  62  N. 
E.  332;  Cummings  v.  Hamilton,  220  III. 
480,  77  N.  E.  264;  Wakefield  v.  Wake- 
fidd,  256  IlL  296.  100  N.  E.  27S,  Ann. 


Cas.  191SE,  414;  Fowler  v.  Samuel,  267 
lU.  30,  100  N.  E.  148,  Ann.  Cas.  1914A, 
864. 

Devisees  may  elect  to  take  the  land 
itself,  instead  of  money,  where  all  are 
competent  to  make  such  an  election,  but. 
the  character  of  the  de^se  cannot  be' 
changed  from  money  to  land  without 
the  concurrence  of  all  the  devisees. 

Baker  v.  Copenbarger.  15  IlL  103,  68 
Am.  Dec.  600;  Ebey  v.  Adams,  186  HI. 
80, 10  L.R.A.  162, 25  N.  E.  1013;  Strode 
T.  McCormick,  168  lU.  142,  41  N.  E. 
1091 ;  Darst  v.  Swearingen,  224  111.  229, 
116  Am.  St  Rep.  152,  79  N.  E.  686; 
Pasquay  v.  Pasquay,  285  IlL  48,  86  N. 
E.  316. 

Children  of  deceased  grantors  are 

not  estopped  by  the  covenants  of  war- 
ranty in  the  deeds  given  by  their 
parents,  for  the  reason  that  they  do  not 
acquire  title,  as  heirs,  by  descent  from 
tiieir  parents,  but  as  devisees  under  the 
will  of  Charles  0.  Flack. 

Ebey  v.  Adams,  136  lU.  80,  10  L.R.A. 
162,  25  N.  E.  1013;  Golladay  v.  Knock, 
236  lU.  423,  126  Am.  St.  Rep.  224,  85 
N.  E.  649. 

All  rules  of  construction  yield  to  the 
intention  of  the  testator,  jdainly  ex- 
pressed in  the  will. 

O'Hare  v.  Johnston,  273  III.  465,  113 
N.  E.  127;  Ashby  v.  McKinlock,  271 
IlL  254,  111  N.  E.  101;  Spencer  v. 
Spencer,  268  111.  339,  109  H.  E.  300; 
McClintock  v.  Meehan,  273  lU.  434,  113 
N.  E.  43;  Dean  v.  Northern  Trust  Co. 
266  III.  207,  107  N.  E.  186;  People  v. 
Byrd,  253  III.  227,  97  N.  E.  293;  Down- 
ing V.  Grigsby,  251  111.  572,  96  N.  E. 
613;  Fifer  v.  Allen,  228  IlL  612,  81  N. 
E.  1105;  Morrison  v.  Tyler,  266  HI. 
318,  107  N.  E.  602. 

Messrs.  McDavid  A  Monroe,  for  de- 
fendants in  error: 

The  law  favors  the  vesting  of  estates 
at  the  earliest  possible  moment,  and 
estates  devised  will  vest  in  interest  at 
the  death  of  the  testator  unless  some 
later  time  for  their  vesting  is  ex- 
pressed by  the  words  of  the  will,  or 
appears  by  necessary  implication. 

Carter  v.  Carter,  284  IlL  507,  86  N. 
E.  292;  Lynn  v.  Worthington,  266  IlL 
416,  107  N.  E.  729. 

Where  it  is  doubtful  whether  words 
of  contingency  of  condition  apply  to  the 
gift  itself,  or  to  the  time  of  payment, 
they  will  be  construed  as  applying  to 
the  latter. 

Ducker  v.  Burnham,  146  HI.  9,  37 
Am.  St.  Rep.  135.  34  N.  E.  658. 

Where  the  postponement  of  distribu- 
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tion  of  the  estate  is  for  reasons  not 
personal  to  the  remaindermen,  but  for 
the  convenience  of  the  fund  or  for  the 
purpose  of  letting  in  a  prior  estate  for 
life,  the  gift  in  remainder  vests  at 
once. 

Meldahl  v.  Wallace,  270  lU.  220,  110 
N.  E.  354;  Northern  Trust  Co.  v. 
Wheaton,  249  111.  606,  34  L.R.A.(N.S.) 
1150,  94  N.  E.  980;  Thomas  v.  Thomas, 
247  111.  643,  139  Am.  St.  Rep.  347,  93 
N.  E.  S44. 

As  a  general  rule,  where  the  only 
gift  is  to  be  found  in  the  direction  to 
pay  or  divide  at  a  future  time,  the 
legacy  is  contingent  upon  the  legatee 
being  alive  at  the  time  specified. 

Scofield  V.  Olcott,  120  111.  363,  11  N. 
E.  351. 

Under  such  circumstances,  therefore, 
the  gift  1b  not  to  a  contingent  class, 
but  to  an  ascertained  class  at  a  future 
time. 

Ibid.;  Kale,  Future  Interests,  212; 
Jarman,  Wills,  2d  ed.  p.  412;  Hawkins 
V,  Bohling,  168  lU.  214,  48  N.  E.  94; 
Knight  V.  Pottgieser,  176  111.  373,  52 
N.  E.  934;  Dee  v.  Dee,  212  lU.  352,  72 
N.  E.  429;  Thomas  v.  Thomas,  supra. 

Where  the  taking  eif  ect  in  possession 
of  the  ulterior  devise  of  the  remainder 
is  postponed  only  in  order  that  a  life 
estate  may  be  given  to  a  life  tenant 
upon  the  failure  or  destruction  of  the 
life  estate^  the  rights  of  the  second 
taker  are  accelerated,  although  the 
present  donee  be  still  alive. 

Slocum  V.  ^agaman,  176  III  633,  52 
N.  £.  832;  Blatchford  v.  Newberry,  99 
IlL  11;  Fowler  v.  Samuel,  267  lU.  34, 
100  N.  E.  148,  Ann.  Cas.  1914A,  864; 
JuU  V.  Jacobs.  L.  R.  3  Ch.  Div.  711,  36 
L.  T.  N.  S.  163,  24  Week.  Rep.  947; 
Northern  Trust  Co.  v.  Wheaton,  249 
ni.  606.  34  L.R.A.(N.S.)  1160,  94  N. 
E.  980. 

An  executory  devise  never  becomes 
a  vested  interest  until  it  takes  effect 
in  possession  or  is  turned  into  a  vested 
interest. 

Thompson  v.  Becker,  194  III.  122,  62 
N.  E.  558;  Gray,  Perpetuities,  §  114. 

AH  rules  of  construction  yield  to  the 
intention  of  the  testator,  plainly  ex- 
pressed in  the  will. 

Smith  V.  Chester,  272  111.  443,  112 
N.  E.  325,  Ann.  Cas.  1917A,  925;  Mor- 
rison V.  Tyler,  266  111,  318.  107  N.  E. 
602. 

Persons  to  whom  the  proceeds  of  land 
are  bequeathed  may  elect  to  take  the 
land  itself,  if  all  concur  in  the  election. 

Darst  V.  Swearingen,  224  111.  229, 115 


Am.  St  Rep.  152,  79  N.  E.  635;  Pas- 
quay  v.  Pasquay,  235  111.  48,  85  N.  E. 
316. 

Dunn,  J.,  delivered  the  opinion  of 
the  court: 

James  E.  Sherman  and  Patrick  J. 
Lovett  filed  their  bill  in  the  circuit 
court  of  Macon  county  for  a  con- 
struction of  the  will  of  Charles  O. 
Flack,  who  died  on  September  27, 
1902,  leaving  a  will  whereby  he  de- 
vised certain  real  estate  in  Macon 
county  to  his  wife,  Id'a  A.  Flack, 
during  her  lifetime.  The  remain- 
der was  devised  as  follows :  "At  her 
death  the  real  estate  described  as 
follows,  W.  4  E.  i  lots  3  and  4,  N.  E. 
i  4,  to  be  sold,  and  from  the  pro- 
ceeds of  such  sale,  $75  to  be  paid 
equally  among  her  brothlsrs  and  sis- 
ters or  their  heirs,  together  with 
any  improvements  or  expense  put  on 
said  real  estate  by  her;  the  above 
mentioned  $75  -was  paid  by  Moses 
Baker  to  C.  0.  Flack ;  after  all  just 
debts  and  funeral  expenses  are  paid 
the  balance  of  proceeds  of  said  sale 
to  be  equally  divided  among  my 
brothers  and  sisters,  or  their  heirs. 
Real  estate  to  be  sold  to  the  highest 
and  best  bidder  within  one  year 
from  the  time  of  her  death." 

He  left  two  brothers  and  five  sis- 
ters, who  were  his  only  heirs  at  law. 
His  will  was  admitted  to  probate, 
and  the  widow  renounced  its  benefit. 
The  brothers  and  sisters,  upon  the 
theory  that  by  reason  of  the  failure 
of  the  life  estate  the  period  of  dis- 
tribution had  arrived,  elected  to  take 
the  land  in  lieu  of  the  proceeds  of 
the  sale,  and  paid  $76  to  the  brothers 
and  sisters  of  the  widow.  The  wid- 
ow and  the  brothers  and  sisters  of 
the  testator,  except  Rebecca  Tohill. 
one  of  the  sisters,  in  1904,  executed 
warraniy  deeds  of  the  premises  to 
Jona  M.  Tohill,  the  husband  of  Re- 
becca, and  Jona  M.  Tohill  and  Re- 
becca Tohill,  his  wife,  on  March  15, 
1913,  conveyed  the  whole  of  the 
premises  by  warranty  deed  to  the 
complainants,  James  E.  Sherman 
and  Patrick  J.  Lovett,  who  on  Feb- 
ruary 26,  1917,  conveyed  an  undi- 
vided one  half  of  the  premises  to 
Amaldo  B.  Chapman.  Sherman 
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and  Lovett  claim  to  be  the  owners 
in  fee  simple  of  the  undivided  half 
of  the  premises.  They  aver  that 
their  title  is  depreciated  in  value 
and  rendered  unmerchantable  be- 
cause of  the  uncertainty  in  meaning 
of  the  will  of  Charles  O.  Flack,  and 
they  pray  that  they  may  be  declared 
to  be  the  owners  of  the  premises  in 
fee  simple.  A  sister  and  a  brother 
ot  flack  died  after  the  execution  of 
the  deeds  to  Tohill,  leaving  children. 
These  children  and  the  surviving 
brother  and  sisters  and  others  were 
made  defendants  to  the  bill.  A 
goardian  ad  litem  was  appointed  and 
answered,  and  all  the  adult  defend- 
ants were  defaulted  except  Amos  E. 
Mills.  He  filed  an  answer  claiming 
to.  be  a  legatee  under  the  will,  and 
to  be  entitled,  as  one  of  the  heirs  of 
the  deceased  sister  of  the  testator, 
to  participate  in  the  division  of  the 
proceeds  of  the  devised  premises  in 
tiie  contingency  of  his  surviving  the 
widow,  and  denying  that  any  sale 
and  division  could  be  made  before 
her  death.  The  court  construed  the 
will  in  accordance  with  the  claim  of 
tiiec(nnplainants,  decreeing  them  to 
be  the  owners  of  the  undivided  one 
half  of  the  premises  in  fee  simple, 
and  Amos  E.  Mills  has  sued  out  a 
writ  of  error. 

Since  the  amendment  of  §  60  of 
chapter  22  of  the  Revised  Statutes 
in  1911,  the  existence  of  a  trust  is 
not  necessary  to  the  jurisdiction  of 
a  court  of  equity  to  hear  and  deter- 
mine  bills  to  con- 
strue  wills,  where 
"  w'i"^*"'  there  is  doubt  or 
uncertainty  as  to 
the  rights  and  interests  of  the  par- 
ties. In  McGarty  v.  McCarty,  275 
DL  573.  114  N.  E.  322.  we  held  it 
was  error  for  a  court  of  equity  to 
assume  jurisdiction  of  a  bill  to  con- 
strue a  will,  where  there  was  no 
equitable  estate  to  be  protected  or 
equitable  right  to  be  enforced,  and 
no  necessity  for  the  exercise  of  tiie 
power  of  the  court  for  the  conserva- 
ticm,  preservation,  protection,  or  bet- 
terment of  the  estate  or  the  settle- 
ment of  any  real  controversy  be- 


Wlll— 4e^M  of 
pcraonaltr. 


tween  the  parties,  but  where  the  bill 
was  filed  only  for  the  purpose  of  ob- 
taining a  decree  that  contingent  re- 
ntainders  had  been  destroyed,  and 
that  the  complainant  had  a  legal  title 
to  the  premises  in  fee  simple.  In 
the  present  case,  however,  a  ques- 
tion for  construction  arises  as  to  the 
reconversion  into  real  estate  of  the 
remainder  devised  by  the  will  as 
personal  property. 
The  direction  to  sell 
the  real  estate  after 
the  death  of  the  testator's  widow, 
and  distribute  the  money,  consti- 
tutes a  devise  of  money  and  not  of 
land.-  Baker  v.  Copenbarger,  15  HI. 
103,  58  Am.  Dec.  600. 

PlaintiiT  in  error  contends  tliat 
the  brothers  and  sisters  of  the  testa- 
tor could  not  elect  to  take  the  land 
itself  instead  of  the  money  without 
the  consent  of  all  the  devisees,  and 
that  all  of  the  devisees  cannot  he 
ascertained  until  the  death  of  the 
widow.  So  far  as  the  brothers  and 
sisters  of  the  testator's  widow  aije 
concerned,  the  payment  of  the  $76 
which  they  were  to  _rt«*t  to 
receive,  and  its  ac-  ••■t««t  M«oa- 
ceptance  by  them, 
eliminates  their  interest.  Th^ 
have  received  everything  to  which 
they  can  be  entitled  under  the  wiH, 
and  cannot  be  affected  by  the  recon- 
version. Hoopeston  Public  Library 
V.  Eaton,  283  111.  449, 119  N.  E.  647, 

It  is  insisted  that  an  insurmount- 
able obstacle  to  the  right  of  election 
and  reconversion  is  that  the  remain- 
derman cannot  be  definitely  ascer- 
tained until  the  death  of  the  widow, 
and  the  briefs  are  devoted  in  gre^t 
part  to  the  discussion  of  the  ques- 
tion whether  the  devise  of  the  re- 
mainder to  the  brothers  and  sisters 
of  the  testator  or  their  heirs  was 
contingent  or  vested.  The  real  ques- 
tion, however,  is,  What  is  the  time 
of  division  ?  If  that  time  has  ar- 
rived, whatever  may  have  been  the 
contingency  previously,  it  no  lon- 
ger exists,  but  the  remainder  is  vest- 
ed. The  language  of  the  will  fixes 
the  time  for  tiie  sale  and  division  at 
the  death  of  the  wife,  and  it  is  ibe 
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settled  rule  that  a  devise  to  surviv- 
ors, preceded  by  u 
7-AVv«11  life  estate  or  other 
whcB  takea  prior  interest,  will 
take  effect  only  in 
favor  of  those  who  survive  the  peri- 
od of  distribution.  There  is,  how- 
ever, another  rule  that,  where  there 
is  a  devise  to  one  for  life  with  a  re- 
mainder to  another,  if  the  life  estate 
Hf  ert«t^  fails  for  any  reason 
■cceieratioa  «t  the  remainder  is  ac- 
rem«ind«r.  celerated  and  takes 
effect  at  once.  Blatchford  v.  New- 
berry, 99  111.  11-  The  doctrine  of  ac- 
celeration of  remainders  proceeds 
upon  the  supposition  that,  although 
the  ultimate  devise  is  in  terms  not 
to  take  effect  in  possession  until  the 
death  of  the  life  tenant,  yet  in  point 
of  fact  it  is  to  be  read  as  a  limita- 
tion of  a  remainder  to  take  effect  in 
every  event  which  removes  the  prior 
estate  out  of  the  way.  The  doctrine 
is  founded  upon  the  presumed  in- 
tention of  the  testator  that  the  re- 
mainderman should  take  on  the  fail- 
ure of  the  previous  estate,  notwith- 
standing the  prior  donee  may  be  still 
alive,  and  is  applied  in  promotion  of 
the  presumed  intention  of  the  tes- 
tator, and  not  to  defeat  his  inten- 
tion. Where  the  intention  of  the 
t^tator  is  evident  that  the  remain- 
der ^ould  not  take  effect  until  the 
expiration  of  the  life  of  the  prior 
donee,  the  remainder  will  not  be  ac- 
celerated. Ibid.  In  the  case  cited 
tile  court  found,  in  tiie  provisions 
made  by  the  will  for  the  disposition 
of  certain  portions  of  his  estate  in 
case  of  the  death  or  incapacity  to 
take  of  the  beneficiaries,  evidence  of 
an  intention  of  the  testator  that  the 


remainder  should  not  take  effect  un- 
til the  death  of  the  wife  and  daugh- 
ters, but  in  the  meantime  the  prop- 
erty should  be  held  by  the  trustees 
for  accumulation.  In  Slocum  v. 
Hagaman,  176  111.  533,  52  N.  E.  332, 
it  is  said  that  it  seems  to  be  settled 
by  the  weight  of  authority  that 
where  the  widow,  who  has  been  giv- 
en a  life  interest  under  the  will,  re* 
nounces,  and  elects  to  take  her  dow- 
er or  the  statutory  allowances  in- 
stead, her  renunciation  works  an 
extinguishment  of  her  life  estate 
and  accelerates  the  rights  of  the  sec- 
ond taker,  and  it  was  held  that  the 
postponement  of  the  division  of  the 
estate  in  that  case,  until  the  death  of 
the  widow,  was  for  the  purpose  of 
securing  her  income  during  her  life, 
and  when  she  renounced  the  provi- 
sions of  the  will  the  reason  for  the 
postponement  of  the  period  of  dis- 
tribution no  longer  existed,  and  it 
was  proper  to  make  such  distribu- 
tion as  though  the  widow  had  died. 
In  this  case  there  is  nothing  to  in- 
dicate any  object  of  the  testEitor  in 
postponing  the  Anal  disposition  of 
his  estate  except  to  permit  his  wife 
to  enjoy  the  property  during  her 
life.  There  is,  therefore,  no  rea- 
son why  the  limitation  of  the  re- 
mainder should  not  be  read  in  ac- 
cordance with  the 
presimied  intention  ]S^"i.T5f,' « 
of  the  testator  that  ii<e  eitKto— 
it  should  take  effect  ^SfJf^SlV!" 
upon  the  happening 
of  any  event  which  removes  the  life 
estate  out  of  the  way. 

The  decree  of  the  Circuit  Court 
will  be  affirmed. 


ANNOTATION. 


Effect  of  premature  terminatioii  of  precedent  estate  to  accelerate  remaincler 
of  vrfiich  there  is  an  alteaatire  substitntioiial  gift. 


For  decisions  upon  the  related  ques- 
tion of  the  effect  of  the  premature 
termination  of  a  precedent  estate  to 
accelerate  a  remainder  contingent  up- 
on surviving  the  life  tenant,  see  an- 
notation accompanying  Compton  v. 
Barbour,  post,  465.   Inasmuch  as  it 


is  often  difficult  to  say  whether  a  re- 
mainder is  contingent  upon  surviving 
the  termination  of  the  precedent  es- 
tate, or  is  vested  subject  to  be  de- 
vested in  favor  of  another  in  event 
of  the  death  of  the  first  taker  before 
the  termination  of  the  precedent  es- 
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Ute,  such  decisions  may  profitftbly  be 
examined  in  this  connection. 

For  discussion  of  lite  question 
whether  the  failure  or  renunciation 
of  the  precedent  life  estate  will  accel- 
erste  the  vesting  of  a  remainder  \im-^ 
ited  thereon,  where  enjoyment  is  post- 
poned by  the  allotment  of  dower  or  the 
necessity  of  compensating  disappoint- 
ed legatees,  see  annotation  accompa- 
nying Young  V.  Harris,  post,  480. 

The  great  weight  of  authority  sup- 
ports the  conclusion  reached  in  the 
reported  case  (Shebman  t.  Flack, 
ante,  456)  that  the  principle  of  ac- 
celeration will  be  ai^Upd,  and  the  re- 
sult of  it  will  be  effective,  in  cases 
where  there  is  a  swbotitutional  gift 
in  case  of  the  death  «f  a  remainder- 
Bum  in  the  lifetime  of  the  life  tenant. 
See* 

Delaware^Boe  v.  Doe  (1914)  6 
Boyce  (Del.)  646,  93  Atl.  373,  Ann. 
Gas.  19180,  409. 

Illinois.  —  Slocum  v.  Hagaman 
(1898)  176  m.  683.  62  N.  £.  882;  SHEBr 

MAN  T.  FLACK. 

levra.— Everett  v.  Croskrey  (1894) 
92  Iowa,  333;  Bench  v.  I^ench  (1918) 
-Iowa,—,  169  N.  W.667. 

Maryland.  —  Small  v.  Marburg 
(1893)  77  Md.  11.  26  Atl.  920;  Bandall 
1.  Bandall  (1897)  86  Md.  480,  37  Atl. 
209. 

Hichiean.— Be  Schulz  (1897)  113 
Mich.  692.  71  N.  W.  1079.  . 

New  York.— Sarles  v.  Sarles  (1887) 
19  Abb.  N.  C.  822. 

North  Carolina^Wilson  v.  Stafford 
(1864)  60  N.  C.  (Winst,  Bq.)  103. 

Painsylvania.  —  Coover's  Appeal 
(187?)  74  Fa.  143;  Disston's  Estate 
(1917)  257  Pa.  537,  L.R.A.1918B,  62, 
101  Atl.  804 ;  Woodburn's  Estate 
(1892)  151  Pa.  586.  25  AU.  145;  Wyll- 
ner^  EsUte  (1917)  65  Pa.  Super.  Ct. 
396. 

Sonth  Carolina.  —  Witherspoon  v. 
Watts  (1882)  18  S.  C.  396. 

Tennessee. — Cconpare  Meek  v.  Trot- 
ter (1915)  ISS  Tenn.  146,  180  S.  W. 
176. 

Virgiaia  —  Compton  v.  Barbour, 
post,  465. 

As  apparently  entertaining  a  con- 
trary view,  see  Re  Rogers  (1903)  97 
JId.  674.  65  Atl.  679;  Sawyer  v.  Free- 


man (1894)  161  Mass.  543,  37  N.  £. 
942,  and  Cotton  v.  Fletcher  (1914)  77 
N.  H.  216, 90  Atl.  510.  Ann.  Gas.  1918A. 
1226, — all  of  which  are  set  forth  at 
Iraigth,  infra. 

In  Roe  V,  Doe  (DeL)  supra,  where 
testator  gave  all  his  estate  to  bis  wife 
for  life,  and  after  her  death  to  his 
"then  living  children,  or,  in  case  of 
their  death,  to  their  legal  represent- 
atives, share  and  share  alike,"  it  was 
held  that  upon  the  widow's  renuncia- 
tion of  the  provision  made  for  her  in 
the  will  those  children  of  the  testator 
who  were  then  living  thereupon  be- 
caine  entitled  to  the  whole  of  the  real 
estate  of  the  testator,  subject  to  the 
dower  rights  of  the  widow.  • 

In  Siocum  v.  Hagaman  (UL)  supra, 
where  testator  giave  and  devised  to  his 
widow  In  lieu  of  dower  certi^n  realty 
in  fc«»  and  an  annuity,  and  further 
provided  that  after  the  demise  of  his 
wife,  and  as  soon  as  it  could  be  done 
at  fair  lurices,  his  prapexty  should  .be 
sold  and  the  prooeois  thereof  divided 
pro  rata  among  his  nei^wS  '.and 
niaees  and  an  adopted  da^htex>,r  share 
and  share  alik^  and  that  shouM  .uiy 
of  hia  nephewfi  and  nieces  die  befere 
such  division,  learning  children,  Bii(di 
child  or  cbildren  should  'be  t  entitled 
to  the  share  of  its  par^t.  it;  was  held 
that  the  provision  for  the  substitution 
of  the  children  of  a  nephew  or  niece 
dyiqg  before  division  did  not  prevent 
acceleration  from  taking  place,  upon 
the  widow's  renunciation  of  the  provi- 
sions of  the  will. 

In  Everett  v.  Croskrey  (1694)  92 
Iowa,  333,  it  was  held  that  accelera- 
tion was  not  prevented  by  a  provision 
that  if  the  remainderman  should  die 
before  the  life  tenant  the  latter  should 
hold  the  property  in  fee. 

In  Bench  v.  Bench  (1918)  —  Iowa, 
— ,  1^*9  N.  W.  667.  testator  gave  his 
wife,  in  lieu  of  dower  and  distributive 
share,  the  use  and  income  of  his  resid- 
uary estate  during  widowhood,  and, 
after  a  provision  to  take  effect  in 
event  of  her  remarriage,  ftarttier  pro- 
vided: "Should  my  said  wife  not  re- 
marry, upon  her  death,  the  shares  of 
stock  described  in  the  next  paragraph 
above  .  .  .  shall  go  to  my  said 
nephew  as  provided  in  the  said  par- 
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agraph,  and  the  remainder  of  my  prop- 
erty then  remaininff  undisposed  ot 
shall  go  to  my  said  daughter  or  her 
issue,  if  any.  If  she  should  be  dead 
without  issue  the  whole  shall  go  to 
my  said  nephew.  To  recapitulate  in  a 
measure,  it  is  my  will  that  whatever 
property  may  remain  undisposed  of  at 
the  death  of  my  wife,  except  said 
shares  of  capital  stock,  whetiier  re- 
married or  not,  shall  be  the  proper^ 
of  our  said  daughter,  if  living,  or  of 
her  issue,  if  any,  if  she  be  dead ;  and 
if  she  be  dead  without  issue  then  it 
shall  all  be  the  proper^  of  my  said 
nephew."  It  was  held  that  the  rejec- 
tion of  the 'life  estate  by  the  widow 
was  the  equivalent  of  her  death,  and 
accelerated  the  right  of  the  remain- 
derman  to  enter  into  the  complete  poa- 
session  of  the  unappropriated  part  of 
the  devised  estate,  the  contingency  at- 
taching to  the  gift  being  terminated 
upon  the  termination  of  the  life  tenan- 
cy by  the  widow's  renunciation. 

That  the  presence  of  a  substitution- 
al gift  will  not  prevent  the  accelera< 
tion  of  a  remainder  is  also  held  in 
SmaU  V.  Marburg  (1898)  77  Md.  11, 26 
AtL  920,  where  testator  gave  his  wife 
a  life  estate  in  certain  realty,  and  di- 
rected that  at  her  death  it  should  be 
sold  and  the  proceeds  should  form  part 
of  the  residue  of  his  estate,  which  he 
gave  to  his  two  brothers  in  equal 
shares,  adding:  "And  in  case  of  the 
'death  of  either  of  my  said  brothers, 
the  share  of  the  said  residue  be- 
queathed to  him  shall  go  to  his  ehll- 
^dren,"  the  period  to  which  the  words, 
,"in  case  of  death,"  relate  being  the 
termination  of  the  widow's  life  es- 
tate, which  took  place  upon  her  renun- 
ciation. 

'  In  Randall  v.  Randall  (1897)  85 
BM.  480,  87  Atl.  209,  where  l^totor 

created  a  trust  for  the  benefit  of  his 
widow  for  life,  and  after  her  death  for 
the  support  and  education  of  his 
children  until  they  should  respectively 
arrive  at  age  or  many,  then  to  divide 
the  principal  "among  my  children 
equally  and  the  issue  of  such  among 
them  as  may  then  have  died,  the  issue 
of  such  children  to  take  the  portion 
of  their  deceased  parent  equally 
among  them.  ...  In  the  event  of 


no  child  or  issue  of  a  child  of  mine 
living  at  the  deatii  of  my  wife,  thexx" 
to  others,  it  was  held  that  renuncia- 
tion of  the  provisions  of  the  will  by 
the  widow  was  equivalent  to  her  death, 
'  and  therefore  that  the  renuinder  was 
accelerated. 

In  Re  Schulz  (1897)  118  Mich.  692, 
71  N.  W.  1079,  where  testator  gave  his 
residuary  estate  to  his  wife  for  life, 
and  directed  that  at  her  death  all  his 
real  estate  should  be  sold  for  the  pur- 
pose of  paying  expenses  and  "the 
legacies  hereinafter  bequeathed  by 
me,"  and,  after  bequests  to  certain 
persons,  provided  that,  if  any  of  the 
said  legatees  should  be  dead  at  the 
time  of  the  decease  of  his  wife,  the 
heirs  of  said  deceased  legatee  should 
take  the  legacy  bequeathed  to  him  at 
her,  it  was  held  that  the  effect  of  ttie 
substitutionary  clause  was  not  to  post- 
pone distribution  until  the  death  of 
the  wife,  but  that  it  might  take  place 
upon  tiie  termination  of  the  widow's 
life  estate  by  her  election  against  tbe 
will. 

In  Parker  v.  Ross  (1897)  69  N.  H. 
218,  46  AtL  676,  where  testator  gave 
to  his  wife  all  of  his  property  for  life 
with  the  further  provision  that  "at  her 
decease  the  remainder  thureof  .  .  . 
shall  be  divided  into  four  equal  parts 
and  given  as  follows:  ...  I  give 
and  devise  one  fourth  part  to  the 
children 'then  living  of  my  deceased 
sister,  Mary,"  and  gave  otiier  fourth 
parts  to  the  "children  then  living''  of 
other  deceased  dsters,  further  provid- 
ing that  "if  there  should  not  be  any 
of  the  children  of  either  of  my  de- 
ceased sisters  living,  their  portion 
_  shall  be  divided  equally  among  the 
other  legatees,"  it  was  held  that  the 
legacies  to  the  children  were  ac- 
celerated by  the  widow's  renunciation 
of  the  provisions  of  the  will,  but  that 
the  interests  of  the  children  were  lia- 
ble to  be  devested  by  their  death  be- 
fore that  of  the  life  tenant 

In  Sarles  v.  Series  (1887)  19  Abb. 
N.  C.  (N.  Y.)  322,  where  testator  gave 
his  Widow  a  life  estate  in  certain  real- 
ty, with  remainder  to  his  daughter 
Alice  upon  the  death  or  remarriage  of 
her  mother,  if  then  living,  and  if  not, 
to  her  next  of  kin,  it  was  held  that  the 
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interest  in  remainder  became  acceler- 
ated upon  the  widow's  rejection  of  the 
provisions  in  lieu  of  dower,  subject  to 
an  equitable  charge,  to  the  extent  that 
it  was  increased  by  the  widow's  elec- 
tion, for  the  amount  charged  upon  the 
rest  of  the  estate  for  the  satisfaction 
of  the  widow's  dower. 

In  Witberspoon  t.  Watts  (1882)  18 
S.  C.  396.  where  testator,  after  givinir 
his  wife  a  life  estate  in  certain  prop- 
ertr*  directed  that  at  her  death  It  be 
sold  and  divided  among:  his  daughters 
and  grandsons,  "the  child  or  children 
of  my  said  daughters  or  said  grand- 
sons to  represent  tbrir  parent  if  the 
parent  be  dead,"  it  was  held  that  the 
nmaittder  over  took  effeet  upon  the  re- 
nunciation of  the  widow. 

In  WUaon  t.  Stafford  (1864)  60  N. 
a  (Winst  Eq.)  108,  where  testator, 
who  had  directed  his  estate  to  be  kept 
together  and  used  for  the  comfort  and 
support  of  his  widow  and  children  and 
for  the  advancement  of  his  sons  and 
danghten  in  the  manner  specified, 
mnt  on  to  provide:  "Hy  desire  is 
that  at  the  marriage  of  my  dear  wife 
or  her  death  that  all  of  my  money  or 
property  of  every  kind  be  either  sold 
or  divided,  as  may  be  agreed  upon  by 
my  children,  to  share  and  share  alike; 
and  if  any  of  them  should  die,  leaving 
heirs,  for  them  to  receive  the  share 
or  shares  of  their  deceased  parents/' 
it  was  held  that  the  effect  of  the  wid- 
ow's dissent  from  the  provision  made 
f«r  her  by  the  will,  and  her  claiming 
her  share  of  the  property  as  if  he  had 
died  intestate,  must  be  the  same  as  if 
khe  had  died  or  married,  and  therefore 
that  the  estate  remaining  after  the  as- 
signment of  her  dower  and  the  giving 
her  an  equal  part  with  the  children  of 
the  personal  estate  must  be  divided 
among  the  children  living  and  the  per- 
sonal representatives  of  those  who  had 
died  since  the  death  of  their  father. 

In  Coover's  Appeal  (1873)  74  Pa. 
143,  where  testator,  after  making 
provision  for  his  wife,  directed  his 
executors  to  convert  his  estate  into 
money  within  one  year  after  her  deatti, 
and  divide  the  whole  into  ten  shares, 
"one  share  to  be  paid  to  Susanna 
Davis  or  to  her  lawful  issue,"  and  so 
as  to  the  other  shares,  adding,  "In  case 


any  of  the  legatees  should  die  before 
the  legacy  becomes  payable,  without 
lawful  issue  .  h  .  in  such  case  the 
share  so  bequeathed  shall  be  divided 
in  equal  shares  to  and  amongst  those 
who  are  then  living  and  named  as 
legatees  in  this  will,"  it  was  held  that 
if  these  bequests  were  contingent,  to 
vest  on  the  death  of  the  widow,  yet 
her  renunciation  had  the  same  effeet 
in  determining  the  contingency  as  her 
death,  the  court  saying:  'It  would' 
not  l)e  pretended  tha^  had  she  died 
when  she  renounced,  any  legatee  an- 
swering the  description  in  the  will, 
then  in  full  life,  would  not  have  taken 
under  it."  . 

In  Disston's  Estate  (1917)  267  Pa. 
687,  LJtJL1918B,  62. 101  Atl.  804,  tea- 
totor  gave  hla  residuary  estate  in  tnut 
to  divide  the  income  remaining  after 
payment  of  an  annuity  to  testator's 
sister,  equally  between  testator's  wife 
and  children  during  her  life,  and  at 
the  death  of  his  widow  gave  the  inrin- 
cipal,  subject  to  the  annuity  to  the  ris- 
tor,  to  his  son,  providing,  howersr, 
that  should  tiie  son  then  be  deceased* 
the  share  in  question  should  go  to  the 
letter's  issue;  the  other  half  he  di- 
rected to  be  retained  by  the  trustees, 
and  the  inetnne  therefrom  to  be  paid 
to  his  daughter  for  life,  with  remainder 
to  her  issue;  he  then  provided  that  if 
either  of  his  children  should  be  dead 
without  issue  at  the  decease  of  his 
widow,  the  share  of  the  one  so  dying 
should  be  paid  to  or  held  for  the  sur- 
vivor; finally,  should  both  children  be 
so  deceased,  he  gave  the  principal  of 
his  residuary  estate  to  his  nephews 
and  nieces,  or  their  issue  living  at  the 
time.  It  was  held  that,  the  widow  hav- 
ing elected  to  take  against  the  will,  it 
was  not  necessary  that  the  son's  share 
should  remain  in  trust  so  long  as  the 
widow  lived,  in  order  to  prevent  him 
from  controlling  the  principal  during 
th^t  period  and  to  permit  the  alternate 
gifts  in  remainder  to  become  effective 
should  he  die  in  his  mother's  lifetime. 

That  a  substitutional  gift  will  not 
defeat  acceleration  is  also  held  in 
Woodbum's  Estate  (1892)  151  Pa.  686, 
26  Atl.  145,  where  testator  provided 
"that  at  the  death  of  my  wife  my  prop- 
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erty  be  equally  divided  between  my 
five  children  or  their  lawful  heirs." 

In  Wyllner's  Estate  (1917)  65  Pa. 
Super.  Ct.  396,  where  testator  gave  his 
residuary  real  estate  in  trust  to  pay 
one  third  of  the  net  income  to  his 
wife  durinsT  her  life,  and  the  remain- 
ins  two  thirds  to  his  daughter  and  his 
son  during  the  lifetime  of  the  wife, 
with  remainder  of  income  to  their  re- 
spective issue,  and  cross  remainders 
in  event  of  either  dying  without  issue, 
and  further  provided:  "Upon  the 
death  of  my  said  wife,  I  give  and  de- 
vise the  whole  of  my  residuary  estate 
unto  my  said  two  children.  .  .  * 
Should  either  of  them  be  ^ead  at  such 
time,  leaving  issue,  then  I  direct  that 
the  share  of  such  decedent  shall  go  to 
such  issue.  Should  either  of  them  be 
dead  without  leaving  issue,  then  I  di- 
rect that  the  share  of  such  decedent 
shall  £0  to  the  survivor  or  the  issue 
ef  thei  surriTor,  should  the  survivor 
also  die  during  the  lifetime  of  my  said 
wife."  It  was  held  that  the  election 
of  the  widow  to  take  against  the  will 
had  the  effect  to  abridge  the  con- 
tingency to  which  the  remainders 
were  subject,  and  that  the  right  of 
survivorship  as  between  the  children 
did  not  therefore  prevent  the  accelera- 
tion of  the  vesting  of  the  estates  in 
remainder. 

.  That  a  contingency  attaching  to  the 
remainder  interest  is  terminated  by 
the  widow's  renunciation  of  the  pre- 
ceding life  estate  seems  also  to  be  held 
in  Meek  v.  Trotter  (1915)  ISS  Tenn. 
146,  180  S.  W.  176,  wherein  realty  was 
given  in  remainder  to  a  daughter  and 
granddaughter  after  the  death  of  the 
wife,  with  the  proviso  in  each  case 
that  if  he  should  die  "without  bodily 
heirs  the  remainder  interest  in  said 
property  shall,  at  her  death,  vest  in'* 
another  person,  and  in  which  the 
court,  although  holding  that  the  limi- 
tation over  was  not  confined  to  a  death 
without  issue  during  the  lifetime  of 
the  testator,  but  to  a  death  without 
issue  at  any  time  during  the  continu- 
ance of  the  precedent  estate,  went  on 
to  say  that  the  legal  effect  of  the 
widow's  dissent  was  the  same,  as  re- 
gards her  life  estate,  as  if  she  had 
died.   Owing  to  the  fact  that  tiie  pri- 


mary devisees  of  the  remainder  inter- 
est were  in  life,  however,  the  question 
cannot  be  said  to  have  been  neces- 
sarily determined. 

In  Compton  v.  Barbour  (Va.)  post, 
466,  it  is  said  that  a  remainder  to  a 
person  after  a  life  estate,  or,  if  such 
person  be  then  dead,  to  his  heirs,  is  not 
contingent,  but  the  provision  in  case 
of  his  death  is  substitutionary,  and  the 
mention  of  his  heirs  is  intended  to 
prevent  a  lapse  in  the  event  of  the 
death  of  the  remainderman  in  the  life- 
time of  the  life  tenant;  and  if  the  par- 
ticular estate  ceases  to  exist  in  the 
lifetime  of  tbe  tenant  for  life  the  re- 
mainder of  such  person  may  be  ac- 
celerated under  like  conditions  as  a 
vested  remainder. 

Ooao  la  whlok  meeeleratloa  has  iMea 
refaaed. 

In  Re  Rogers  (1903)  97  Met  674,  56 
AtL  679,  where  a  testator  gave  his  es- 
tate in  trust  to  invest  and  pay  the  in- 
come therefrom  to  his  wife  daring  her 
life,  and  after  her  death  to  divide  the 
principal  among,  his  children,  share 
and  share  alike,  and  further  directed: 
"In  said  division,  the  child  or  children 
of  a  deceased  parent,  if  there  be  such, 
are  to  talra  in  equal  proportion  the 
share  to  which  their  deeeased  parent 
would  have  been  entitled  had  he  or 
she  been  livuig  at  the  time  of  said  di- 
vision." The  widow  seems  to  have  ac- 
cepted the  provisions  of  the  will,  bat 
subsequently  executed  a  paper  by 
which  she  renounced  all  her  right  and 
interest  as  life  tenant  under  the  terms 
of  the  will.  It  was  held  that  as  the 
period  at  whieh  the  division  amons 
the  remaindermen  was  to  take  place  as 
fixed  by  the  will  was  after  the  death 
of  the  widow,  and  if  at  that  time  any 
of  the  children  should  be  deceased 
leaving  a  child  or  children  then  living, 
such  child  or  children  must  be  sub- 
stituted in  his  place,  it  was  impossible 
to  ascertain  with  precision  the  person 
or  persons  who  would  be  entitled  to 
take  at  the  period  of  the  death  of  the 
life  tenant,  and  therefore  that  there 
was  no  right  to  an  immediate  division 
of  the  trust  estate. 

In  Sawyer  v.  Freeman  (1894)  161 
Mass.  543,  37  N.  E.  942,  where  testator 
gave  a  sum  in  trust  for  his  widow  for 
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life,  and  upon  her  death  to  pay  the 
principal  and  all  income  thereof  then 
in  the  hands  of  the  trustees  to  her 
daaghter,  and,  in  case  said  daughter 
should  not  be  living  at  the  death  of 
her  mother,  then  to  pay  said  sum  and 
income,  share  and  share  alike,  to  her 
iuutt  surviving  the  widow,  otherwise, 
to  the  residuary  legatee,  the  court  said 
that  they  could  not  read  the  words, 
"at  the  death  of  her  mother,"  as  mean- 
ing whenever,  either  at  or  before  the 
death  of  her  mother,  the  interest  of 
tiie  latter  should  come  to  an  end,  and 
therefore  that  the  daughter  was  not, 
npon  the  widow's  renunciation,  en- 
titled absolutely  to  the  income  by  ac- 
celeration. 

In  Ck>tton  v.  Fletcher  (1014)  77  N. 
a  216,  90  Atl.  510,  Ann.  Cas.  1918A, 
1225,  where  testator,  after  giving  his 
widow  a  life  interest  in  a  fund  of 
¥50,000,  went  on  to  provide:  *'0n  the 
death  of  my  wife  I  desire  that  the 
trust  fund  of  $50,000  in  the  hands  of 
Carl  Cotton  shall  be  divided  as  fol- 
lows: One  half  to  my  daughter  Alice 
R.  Fleteher,  and,  if  she  shall  not  be 
living,  then  to  her  issue,  if  any;  one 
eighth  to  Carl  Cotton;  if  he  shall  not 
be  living  then  to  his  heirs;  one  eighth 
to  G.  Melrose  Cotton;  if  he  shall  not 
be  living  then  to  his  wife,  and  if  she 
be  dead  then  to  their  issue,"  eto^  it 
vas  held  that  the  widow's  waiver  of 


the  provisions  for  her  did  not  ac- 
celerate the  remainder  after  her  life 
estate  so  as  to  teke  effect  immediately, 
since  as  to  a  large  part  thereof  it 
could  not  be  determined  who  would 
take  until  the  death  of  the  widow. 

A  decision  which  seems  to  have 
been  controlled  by  its  special  circum- 
stances is  Batione's  Estate  (1890)  136 
Pa.  807,  20  Atl.  672,  where  testator 
bequeathed  all  his  estate  in  trust  for 
his  wife  for  life,  and  directed,  at  her 
death,  "our  daughter  to  enjoy  the 
benefits  accruing  from  it  until  she  at- 
tains the  age  of  twenty-five  years, 
when  she  is  to  have  an  absolute  right 
to  tiie  whole  of  my  estate,  real  and 
personal,"  but. further  provided:  **ln 
the  event  of  my  dear  wife  outliving 
our  child,  Modesta,  at  my  wife's  death 
two  thirds  of  the  whole  estate  is  to 
be  equally  divided  amongst  my  father 
and  sisters  then  living,  tlw  rranaining 
one  third  to  become  the  absolute  prop<- 
erty  of  my  friend,  Pedro  Salome."  The 
widow  elected  to  take  against  the  will. 
The  testator's  daughter,  Modesta,  died 
in  the  lifetime  of  her  mother,  and  be- 
fore attaining  the  age  of  twenty-five. 
The  court,  without  considering  the  ef- 
fect of  the  widow's  renunciation  to 
terminate  the  contingency,  held  that, 
as  the  event  described  in  the  will  had 
taken  place,  the  gift  over  took  effect. 

E.S.O. 


MABY  B.  COMPTON  et  al.,  Appta., 

V. 

JOHN  S.  BARBOUR  et  al.,  Exrs.,  of  John  F.  Rixey,  Deceased,  et  al. 

Tirginia  Supreme  Court  of  Appeals  m- March  13,  1919. 

(Compton  V.  Rixey",  —  Va.  — ,  98  S.  E.  651.) 

Wfll  —  acceleration  of  remainder  —  contingent  estate. 

1.  The  renunciation  of  the  life  tenant  will  not  accelerate  the  remainder 
nnder  a  will  directing  that  upon  death  of  the  life  tenant  the  whole  estate 
shall  be  equally  divided  among  testator's  children  then  living,  and  the 
descendants  per  stirpes  of  such  as  may  then  be  dead  with  issue  surviving. 
ttote  on  this  question  beginning  on  page  473.] 

Will  —  acceleration  —  defeating  in- 
tention of  testator. 
3.  The  doctrine  of  acceleration  is 
never  applied  to  defeat  the  testator's 
intention. 

[See  23  B.  C.  L.  658.] 


DefinlUm  —  acceleratiim. 

2.  Acceleration  is  the  hastening  of 

tiie  enjoyment  of  an  estate,  which  was 

otherwise  postponed  to  a  later  period. 

[See  23  R.  C.  Ix  656.] 
5  AXJL— 80. 
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—  ascertainment  of  intention. 

4.  The  intention  of  testator  which  is 
to  be  considered  in  the  interpretation 
of  a  will  is  the  intention  spoken  by  the 
words  of  the  will,  and  not  the  inten- 
tion to  be  deduced  from  speculation  as 
to  what  he  would  have  done  had  he 
anticipated  a  change  of  the  circum- 
stances surrounding  him  at  the  time 
of  the  execution  of  the  will. 

—  constractlon  —  contingmt  remain- 
der. 

5.  Under  a  devise  to  wife  for  life  or 
until  remarriage,  and  then  to  testator's 
children  then  living  and  the  descend- 
ants per  stirpes  of  such  as  may  be 
dead,  the  children  take  contingent  not 
vested,  remainders. 

(See  28  R.  C.  L.  638,  543.] 
Life  tenant  —  acceleration  of  remain- 
der. 

6.  A  remainder  to  one  after  a  life 


estate  to  another,  and  if  he  be  dead  to 
his  heirs,  is  not  contingent  but  sub- 
stitutionary, and  if  the  particular  es- 
tate ceases  to  exist  in  the  lifetime  of 
the  tenant  for  life  the  remainder  may 
be  accelerated  as  though  it  was  a  vest- 
ed estate. 

— acceleration  of  contingent  remain- 
der. 

7.  There  can  be  no  acceleration  of 
a  contingent  remainder. 
—  rule  for  acceleration. 

S.  Whenever  it  appears  that  the  life 
tenant  and  remainderman  are  auiBB- 
eiently  designated,  and  it  is  intended- 
that  they  together  shall  take  the  whole 
estate,  acceleration  will  be  accorded 
the  remainderman  whenever  the  life 
estate  is  eliminated  in  any  manner 
whatever. 

[See  23  R.  C.  L.  656.] 


Appeal  by  complainants  from  a  decree  of  the  Circuit  Court  for  Fairfax 
County  sustaining  a  demurrer  to  and  dismissing  a  bill  filed  for  the  dis- 
tribution  of  the  estate  of  John  F.  Rixey*  deceased.  Affirmed, 

The  facts  are  stated  in  tho  opinion  of  the  court. 

Mr.  Joseph  F.  Moore^  for  appel-    446;  16  Gyc.  -661;  Brandenburg  v. 


lants: 

Where  an  estate  is  limited  upon  tiie 
death  of  a  prior  donee,  the  ulterior 
donees  are^  as  a  matter  of  fact,  to  take 
upon  any  event  which  terminates  tiie 
particular  estate. 

Jarman,  Wills,  Sd  ed.  p.  589. 

The  renunciaUon  by  the  widow,  be- 
ing equivalent  to  her  death,  had  the 
effect  of  vesting  in  right  the  Interests 
of  the  children. 

Blatchford  v.  Newberry,  99  111.  11; 
Slocum  Hagaman,  176  III.  633,  62  N. 
E.  832;  Coover's  Appeal,  74  Pa.  143; 
Disston'B  Estate,  2OT  Fa.  687,  hJBuA. 
1918B,  62.  101  Atl.  804. 

Messrs.  R.  E.  Thomten  and  H. 
Thornton  Davles,  for  appellees: 

The  interest  of  complainants  is  con- 
tingent. 

Howbert  v.  Cauthom,  100  Va.  649, 
42  S.  E.  688;  Olney  v.  Hull,  21  Pick. 
311;  Vashon  v.  Vashon,  98  Va.  170, 
35  S.  E.  467;  Allison  v.  Allison.  101 
Va.  537,  63  L.R.A.  920,  44  S.  E.  904; 
Wilson  V.  Langhome,  102  Va.  631,  47 
S.  E.  871. 

Such  contingent  remainder  was  not 
so  accelerated  by  the  widow's  renun- 
ciation as  to  entitle  complainants  to 
a  distribution  of  the  corpus. 

Tiffany,  Real  Prop.  p.  306;  Minor. 
Real  Prop.  ^.  784;  Dale  v.  Hartley,  58 
Ind.  101;  Augustus  v.  Seabolt,  3  Met. 
(Ky.)  165;  Purdy  v.  Hayt,  92  N.  Y. 


ThomdikcL  189  Mass.  10S^  28  N.  E. 
676;  Loveil  v.  Charlestown,  66  N.  H. 
684,  82  Atl.  160;  Jones  v.  Knappen,  68 
Vt.  891.  14  LiLA.  298,  22  Ati.  680; 
Poythress  Harrison,  1  Patton  &  H. 
(Va.)  197. 

Burks,  J.,  delivered  the  opinion  of 
the  court: 

This  case  involves  the  construc- 
tion of  the  will  of  John  F.  Rixey. 
The  fourth  and  fifth  clauses  of  the 
will  are  as  follows : 

"Fourth.  Upon  the  majority  of 
my  youngest  child,  my  wife  beinir 
alive  and  unmarried,  I  direct  one 
third  of  the  net  annual  income  from 
my  entire  estate^  comprising  that 
mentioned  in  the  third  as  well  as  in. 
the  second  clause  hereof,  to  be  paid 
over  to  my  wife,  as  long  as  she  Uvea 
and  remains  my  widow,  and  the  re- 
maining two  thirds  to  be  divided 
equally  between  my  surviving  chil- 
dren and  the  descendants  per  stirpes 
of  such  as  may  be  dead  leaving  de- 
scendants. 

"Fifth.  Upon  the  death  of  my 
wife,  or  her  marriage,  ray  youngest 
child  living  being  of  age,  I  direct 
my  entire  estate  to  go  to  and  be 
divided  equally  between  my  chil- 
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dren  then  Uvinpr  and  the  descend- 
ants per  stirpes  of  such  as  may  be 
then  dead  with  issue  surviving." 

After  accepting  the  provision  of 
the  will  and  enjoying  the  benefit 
thereof  for  a  period  of  seven  years, 
the  widow  executed,  acknowledged, 
and  caused  to  be  recorded  the  fol- 
bwing  paper: 

Know  all  men  by  these  presents, 
that  I.  Ellen  B.  Kixey,  widow  of  the 
late  John  F.  Bixey,  deceased,  for 
reasons  satisfactory  to  myself  and 
which  are  known  to  my  dUldren,  do 
hereby  forever  renounce  and  dis- 
claim all  my  life  estate  in  the  es- 
tate of  the  said  John  F.  Bixey, 
deceased,  and  all  right,  title,  and 
interest  of  whatsoever  nature  there- 
in given  to  me  by  the  provisions  of 
the  will  of  my  late  husband,  the  said 
John  F.  Rixey,  which  is  of  probate 
in  the  clerk's  office  of  the  circuit 
court  of  Gulpeper,  Virginia.  And  I 
do  renounce  and  disclaim  all  right, 
title,  and  interest  of  whatsoever 
nature  to  which  I  am  now  entitled 
in  said  estate,  whether  under  the 
said  will  or  by  way  of  dower  or 
widow's  portion.  I  do  hereby  bind 
myself  and  dedare  that  I  yhU  not 
accept,  either  at  present  or  in  the 
future,  from  the  executors,  their 
successors  or  assigns,  any  portion 
of  the  income  of  said  estate  or  any 
interest  therein  which  may  be 
sought  to  be  paid  to  me  in  accord- 
ance with  any  right,  title,  or  inter- 
est which  I  had  at  any  time  before 
the  execution  of  this  instrument,  it 
beinsT  my  intention  in  executing 
this  instrument  to  terminate  my 
life  estate  in  the  estate  of  the  said 
John  F.  Rixey  as  effectively  as 
would  my  death. 

In  witness  whereof  I  hereunto  set 
my  hand  and  seal  1;his  9th  day  of 
June,  1916. 

KUen  B.  Rixey.  [Seal.] 

At  the  time  of  the  death  of  the 
said  John  F.  Rixey,  he  had  four 
living  children,  all  of  whom  were 
still  living  and  had  attained  the  age 
of  twenty-one  years  at  the  date  of 
the  renunciation  by  his  widow. 
After  the  renunciation,  these  chil- 
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dren  called  upon  the  executors  of 
the  estate  of  said  Rixey  for  a  settle- 
ment of  their  executorial  accounts 
and  a  delivery  to  them  of  the  testa- 
tor's estate,  which  delivery  the  exec- 
utors declined  to  make,  and  there- 
upon they  instituted  this  suit  to 
compel  such  delivery.  The  circuit 
court  dismissed  their  bill,  upon  de- 
murrer, on  the  ground  that  the 
complainants  had  contingent  and 
not  vested  remainders,  and  that 
nothing  they  had  done,  or  could  do, 
could  operate  to  accelerate  the  time 
fixed  by  the  testator  for  the  distri- 
bution of  his  estate.  We  are  of 
opinion  that  Ihe  decree  of  the  cir- 
cuit court  is  right. 
,  The  widow  relinquished  the  pro- 
vision made  for  her  by  her  hus- 
band's will,  and  it  was  too  late  for 
her  to  claim  the  provision  made  for 
her  by  the  statute.  Her  children 
claimed  that  h^  renunciation  was 
equivalent  to  her  death»  and  that  by 
such  renimciatiMi  the  remainders  to 
them  became  vested  and  their  en- 
joyment thereof  accelerated. 

"Acceleration"  is  Uiehasteningof 
the   enjojonent  of 
an  estate, 
was  otherwise  post- 
poned to  a  later  period,  and  the 
doctrine  is  only  applied  in  further- 
ance, or  in  executicm,  of  the  pre- 
sumed intenlion  of 
the  testator.  It  is  ll!^^!:!^^:^ 
never  applied  to  de-  SJfffi;.*  *' 
feat  the  testator's 
intention.   The  intention   of  the 
testator  which  is  to  be  considered 
in  the  interpretation  of  his  will  is 
the  intention  spoken  by  the  words 
of  the  will,  where 
he  has  so  spoken  as  ZT'm^SiSS^** 
to  disclose  his  in- 
tention, and  not  the  intention  to  be 
deduced   from   speculation  as  to 
what  he  would  have  done  had  he 
anticipated  a  change  in  the  circum- 
stances surrounding  him  at  time  of 
the  execution  of  his  will.  The  latter 
would  amount  to  making  a  will  for 
him,  and  not  to  be  the  interpreta- 
tion of  a  will  he  has  made.  When 
he  says,  "I  wish  A  to  take  my  es- 
tate at  a  designated  time,"  we  have 


which  Dee«ttiM^ 


Digitized  by 


Google 


468 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


no  right  to  say  that  he  meant  that  B 
should  take  it  at  a  different  time, 
if  we  could  call  upon  him  to  say 
what  he  meant,  he  might,  and  prob- 
ably would,  say,  "I  meant  what  I 
said."  In  the  case  in  judgment,  the 
testator  designates  the  remainder- 
men who  are  to  take  upon  the  death 
or  remarriage  of  his  wife,  as  "my 
children  then  living  and  the  de- 
scendants per  stirpes  of  such  as  may 
be  then  dead  with  issue  surviving." 
The  wife  is  still  living  and  has  not 
remarried,  and  no  one  can  tell  until 
the  happening  of  the  event  which 
is  to  terminate  the  particular  estate, 
which  of  his  children  will  answer 
the  description  of  being  "then  liv- 
ing/' As  said  in  Blatchford.  v. 
Newberry,  99  HL  11.  46:  "'Surviv- 
ing  at  the  time  of  distribution'  is  a 
part  of  the  description  giv«i  by  the 
will  of  the  donees,  and  there  is  no 
gift  to  cmyone  who  does  not  answer 
the  description  in  this  element  of 
time — who  is  not  at  that  time 
living." 

The  children  of  the  testator  took, 
under  the  will„  con- 

— eon  Btr  V  et  ion—  i  .  ^ 

continiceiit  tmgent,  not  vested, 
remainder.  remainders.  How- 
bert  v.  Cauthom,  100  Va.  649,  42  S. 
E.  683 ;  Smoot  v.  Bibb,  —  Va.  — . 
97  S.  E.  355;  Purdy  v.  Hayt,  92  N. 
Y*  446. 

There  are  many  cases  holding 
that  where  the  remainder  is  vested, 
and  it  is  apparent  that  the  only  ob- 
ject of  postponing  the  remainder- 
man is  that  the  property  may  be 
enjoyed  by  the  tenant  for  life,  as 
where  an  estate  is  given  to  A  for 
life,  and  after  his  death  to  B,  so 
that  it  is  manifest  that  A  and  B  are 
to  take  the  whole  estate,  on  the 
termination  of  the  estate  of  the  life 
tenant  in  any  way,  or  his  incapac- 
ity or  refusal  to  take,  the  estate  of 
the  remainderman  will  be  accelerat- 
ed. Here  the  testator's  intention  is 
inferred  from  the  language  of  the 
will.  Re  Rawling,  81  Iowa,  701,  47 
N.  W.  992 ;  Clark  v.  Tennison,  33 
Md.  85 ;  Hinkley  v.  House  of  Refuge, 
40  Md.  461,  17  Am.  Rep.  617; 
Augustus  V.  Seabolt,  3  Met.  (Ky.) 
155 ;  Jull  V.  Jacobs,  L.  R.  3  Ch.  Div. 


711,  35  L.  T.  N.  S.  153,  24  Week. 
Rep.  947.  But  even  where  the  re- 
mainder is  vested,  it  does  notneces- 
sarily  follow  that  the  time  of  en- 
joyment will  be  accelerated.  We 
are  still  to  seek  to  ascertain  the 
intention  of  the  testator  from  hia 
will,  read  as  a  whole,  and  acceler- 
ation may  not  comport  with  that 
intent.  There  may  be  vested  re- 
maindermen for  different  parts  of 
the  estate,  or  vested  remaindermen 
and  residuary  legatees,  and  per- 
haps other  situations,  where  accel- 
eration would  not  accord  with  the 
testator's  intention,  and  will  not  be 
accorded.  In  Jones  v.  Knappen,  63 
Vt.  391,  14  L.R.A.  293,  22  Atl.  630, 
the  widow  renounced  the  provisions 
of  }Ler  husband'6  will  and  took  what 
the  law  gave  her,  and  thereby  de- 
stroyed the  whde  scheme  of  "  distri- 
bution of  her  husband's  estate,  and, 
although  certain  legacies  were  vest- 
ed, their  payment  was  not  permitted 
to  be  accelerated,  because  it  would 
be  detrimental  to  the  interests  of 
the  residuary  legatees,  and  for  that 
reason  dfd  not  accord  with  the  pre- 
sumed intention  of  the  testator.  See 
also  Wood  V.  Wood,  1  Met.  (Ky.) 
512 ;  Dean  v.  Hart,  62  Ala.  308.  In 
Gallagher's  Appeal,  87  Pa.  200,  it 
was  held :  "Where  a  widow  elects 
not  to  take  under  a  will,  her  substi- 
tuted devises  and  bequests  are  a 
trust  in  her,  for  the  benefit  of  the 
disappointed  claimants,  to  the 
amount  of  their  interests  therein. 
A  court  of  equity  will  sequester  the 
benefit  intended  for  the  wife  to  se- 
cure compensation  to  those  whom 
her  election  disappoints." 

In  McReynolds  v.  Counts,  9  Gratt. 
242,  the  testator  gave  a  tract  of 
land  to  his  wife  for  life,  with  re- 
mainder in  fee  to  his  son  Isaac.  He 
directed  his  personal  estate  to  be 
divided  into  eight  equal  shares,  one 
of  which  he  gave  to  each  of  his 
seven  living  children,  and  the  other 
to  a  child  of  a  deceased  son.  The 
widow  renounced  the  provisions 
made  for  her  by  the  will,  and  there- 
by destroyed  the  whole  scheme  of 
testamentary  disposition.  One  third 
of  the  tract  of  land  was  assigned  to 
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ber  as  dower.  The  widow  by  her 
renunciation  of  the  will  disappoint- 
ed the  legatees  in  respect  to  one 
third  of  their  respective  legacies, 
and  by  her  waiver  she  gave  up  a  life 
estate  in  two  tiiirds  of  the  real  es- 
tate, and  it  was  said  that  familiar 
principles  of  equity  authorize  and 
require  courts  of  chancery  jurisdic- 
tion to  sequestrate  the  property 
thus  given  up,  and  apply  its  profits 
to  indemnify  the  disappointed  leg- 
atees, and  that,  after  these  legatees 
had  been  indemnified  for  their  dis- 
appointment, the  two  thirds  of  the 
land  should  pass  into  the  hands  of 
Isaac  Reynolds,  the  remainderman. 
To  this  extent,  but  to  this  extent 
onljr,  tiie  vested  remainder  of  Isaac 
VIS  accelerated. 

A  remainder  to  a  person  after  a 
life  estate  to  a  third  person,  or,  if 
such  person  be  then  dead,  to  his 
beirs.  is  not  contingent,  but  sub- 
stitutionary, and  the  mention  of  his 
heirs  is  intended  to  prevent  a  lapse  in 
the  event  of  the  death  of  the  remain- 
derman in  the  lifetime  of  the  life 
tenant,  and,  if  the  particular  estate 
ui«i»«-t-  ceaaes  to  exist  in 
MMicntioB  af  the  lifetime  of  the 
tenant  for  life,  the 
remainder  of  such  person  may  be 
accelerated  under  like  conditions  as 
a  vested  remainder.  Disston's  Es- 
tate, 257  Pa.  537,  L.R,A.1918B,  62, 
101  Atl.  804;  Small  v.  Marburg,  77 
Md.  11,  25  Ati.  920;  Re  Schulz,  113 
Mich.  592,  71  N.  W.  1079;  Wood- 
bum's  Estate,  161  Pa.  587,  25  Atl. 
145. 

There  can  be  no  acceleration  of  a 
-i««.i<.r.ti.«  «(  contingent  remain- 
«rati«veBt  der,  for  until  hap- 
pening  of  the  con- 
tingency it  is  uncertain  who  is  to 
take  the  estate.  16  Cyc.  661.  But 
where  the  contingency  is  the  death 
of  a  life  tenant,  the  courts  have 
been  very  liberal  in  declaring  that 
whatever  terminates  the  life  estate, 
or  prevents  it  from  taking  effect,  is 
equivalent  to  the  death  of  the  life 
tenant  But  this  holding  is  based 
upon  the  presumed  intention  of  the 
testator,  and  if  such  presumption  is 
not  warranted  by  tlie  language  of 
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the  will,  construed  in  the  light  of 
the  circumstances  surrounding  the 
testator,  it  will  not  be  made.  It 
has  arisen  most  frequently  in  the 
construction  of  wills  where  a  wife 
is  given  a  life  estate,  followed  by  a 
remainder  to  take  effect  at  her 
death,  and  the  wife  renounces  the 
provision  made  for  her,  and  takes 
what  the  law  accords  her,  and  there- 
by defeats  the  testator's  scheme  for 
the  distribution  of  his  estate.  Gen- 
erally, the  remainder  has  been 
either  vested,  defeasible,  or  an  es- 
tate to  one  person  followed  by  a 
substitutionary  gift,  and  the  courts 
have  found  a  presumed  intention  on 
the  part  of  the  testators  that  the 
renunciation  of  wife  was  equiva- 
lent to  her  death,  and  have  applied 
the  doctrine  of  acceleration. 

Quite  a  number  of  such  cases 
have  come  before  the  supreme 
court  of  Pennsylvania,  some  of 
which  have  been  hereinbefore  cited 
in  another  connection ;  but  they  all 
recognize  the  rule  that  the  applica- 
tion of  the  doctrine  must  be  in 
furtherance  of  the  intention  of  the 
testator,  and  never  in  contravention 
thereof.  Many  of  these  cases  were 
brought  under  review  by  that  court, 
in  1917,  in  the  case  of  Disston's  Es- 
tate, supra.  In  that  case  there  was 
a  life  estate  to  the  wife,  with  re- 
mainder after,  her  death  to  the 
testator's  children,  or,  if  any  of  the 
children  were  dead  leaving  issue, 
the  parent's  share  was  to  go  to  such 
issue ;  if  no  issue,  to  certain  nephews 
and  nieces  or  their  issue.  The  court 
regarded  the  gift  over  to  the  issue 
of  the  children  or  to  the  nephews 
and  nieces  as  substitutionary.  Re- 
ferring to  other  cases,  it  said, 
among  other  things,  that  ttie  fact 
that  alternate  remainders  may  be 
provided  for,  in  the  event  of  the 
decease  of  such  children  in  the  life- 
time of  the  widow,  will  not  take  a 
case  out  of  the  general  rule,  if.  on  a 
view  of  the  whole  will  or  the  par- 
ticular part  in  question,  such  alter- 
nate remainders  appear  to  be 
merely  secondary  or  substitution- 
ary in  character.  It  was  conceded 
all  through  the  opinion,  however. 
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that,  if  the  intention  of  the  testator 
can  be  gathered  from  the  will,  it 
■cnust  prevail,  and,  considering  the 
facts  of  the  particular  case  before 
it,  it  was  said  that  the  literal  pro- 
visions of  a  will  may  be  departed 
from  so  as  to  carry  out  what  ap- 
pears to  be  a  superior  or  preferred 
intent;  but  when  this  is  done  the 
object  in  view  must  always  be  "to 
approximate  as  closely  as  possible 
to  the  scheme  of  the  testator,  which 
has  failed  by  reason  of  intervening 
rights  or  circumstances."  It  was 
further  said  that  the  effort  must 
be  to  find  and  carry  out  the  testa- 
tor's chief  intention  with  the  min- 
imum disturbance  of  the  general 
plan  of  the  will,  and  that,  after  the 
provisions  for  the  wife,  the  testa- 
tor's children  were  the  natural  and 
primary  objects  of  his  bounty,  and 
not  their  issue,  still  less  nephews 
and  nieces  or  their  issue,  and  that 
the  alternate  provisions  for  others, 
after  the  testator's  children,  were 
undoubtedly  intended  as  substitu- 
tionary, in  case  the  latter  died  dur- 
ing the  life  of  the  mother,  should 
she  take  under  the  will ;  but  that  a 
testator  is  presumed  to  know  that 
a  widow's  statutory  rights  are  para- 
mount, and  that  she  may  take 
against  his  will,  and  that  a  testator 
is  presumed  to  know,  also,  the  gen- 
eral rule  that  the  election  of  a 
widow  to  take  under  the  Intestate 
Laws  is  equivalent  to  her  death, 
and  that,  unless  his  will  plainly  in- 
dicates a  contrary  intent,  remain- 
ders are  accelerated  accordingly. 

It  was  said,  however,  in  the 
course  of  the  opinion,  "of  course,/ 
an  intent  that  there  shall  be  no  ac- 
celeration may  be  shown  by  inevi- 
table implication,"  and  among  other 
instances  given  is  "where  the  con- 
tingency upon  which  the  remain- 
dermen are  to  take  is  such  that  [in. 
tiie  nature  of  things]  the  person 
entitled  can  be  ascertained  only  by. 
the  physical  death  of  the  widow." 

The  same  view  was  taken  in  Re 
Schuh,  113  Mich.  592,  71  N.  W, 
1079,  where  there  was  a  substitu- 
tionary provision.  The  holding  is 
based  on  Woodbum's  Estate,  151 


Pa.  587,  25  Atl.  145;  Coov6r's  Ap- 
peal, 74  Pa.  143 ;  and  Small  v.  Mar- 
burg, 77  Md.  11,  25  Atl.  920. 

There  have  been  similar  holdings 
in  Maryland  (Small  v.  Marburg, 
supra;  Randall  v.  Randall,  85  Md. 
430,  37  Atl.  209) ;  but  there,  as 
elsewhere,  the  holdings  have  been 
based  upon  the  presumed  intention 
of  the  testator,  and  always  in  sub- 
ordination to  that  intention  when 
it  could  be  discovered.  In  Re 
Rogers,  97  Md.  674,  677,  55  Atl. 
680,  it  ia  said :  "The  doctrine  of 
the  acceleration  of  estates  is  found- 
ed upon  the  desire  of  courts  of 
equity  to  give  effect  to  the  manifest 
intention  of  the  testator ;  and, 
when  such  intention  would  be  frus- 
trated by  allowing  it,  it  will  be  de- 
nied. The  cases  are  too  numerous 
to  do  more  than  refer  to  some  of 
the  leading  cases  in  this  state." 

Then  follows  a  citation  of  seven 
Maryland  cases. 

The    principle   underlying  this 
class  of  cases  seems  to  be  that 
wherever  it  appears  that  the  life 
tenant  and  the  remainderman  are 
sufficiently  designated,  and  it  was 
intended   they  to- 
gether should  take  -7if.A7i«.. 
the    whole  estate, 
acceleration  will  be  accorded  the 
remainderman  whenever  the  life 
estate  is  eliminated  in  any  manner 
whatever,  for  such  must  have  been 
the  intention  of  the  testator. 

The  case  of  Blatchford  v.  New- 
berry, 99  111.  11,  involved  a  large 
estate,  and  was  most  elaborately 
argued  and  carefully  considered. 
The  testator  gave  his  wife  an  estate 
for  her  life,  and  provided  that,  im- 
mediately after  the  decease  of  his 
wife,  the  trustees  mentioned  in  the 
will  should  divide  his  estate  into 
two  equal  shares,  and  at  once  pro- 
ceed to  distribute  one  of  such  shares, 
among  "the  lawful  surviving  de- 
scendants of  my  own  brothers  and 
sisters,  such  descendants  taking  per 
stirpes,  and  not  per  capita,"  and  the 
other  to  a  public  library.  The 
widow  renounced  the  will  and  took 
the  provision  made  for  her  by  the 
statute.  During  the  lifetime  of  the 
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widow,  the  then  living  descendants 
of  the  brothers  and  sisters,  claim- 
ing that  the  renunciation  of  the 
widow  was  equivalent  to  her  death, 
insisted  that  there  should  be  accel- 
eration of  the  enjoyment  of  their 
estates.  The  court  said :  "The 
question  for  determination  is:  Can 
there  be  now,  during  the  lifetime  of 
Bfrs.  Newberry,  a  legal  division  of 
the  estate  by  the  trustees,  one  half 
to  the  descendants  of  the  testator's 
brothers  and  sisters,  and  the  other 
half  to  the  public  library?" 

This  question  the  court  answered 
in  the  negative.  In  the  course  of 
the  opinion  of  the  court,  it  is  said : 
"Under  the  form  of  gift  here,  there 
is  no  gift  to  anyone  except  such  as 
are  surviving  .and  capable  of  taking 
at  the  time  of  distribution.  'Surviv- 
ing at  the  time  of  distribution'  is  a 
part  of  the  description  given  by  the 
will  of  the  donees,  and  there  is  no 
yift  to  anyone  who  does  not  answer 
the  description  in  this  element  of 
time — ^who  is  not  at  that  time  liv- 
ing. The  donees  then,  here,  are  the 
descendants  living  at  the  time  of 
distribution,  whenever  that  time 
may  be.  .  .  .  Until  the  time  of 
distribution  it  is  uncertain  who  will 
be  alive  to  take  them,  and  until  that 
time  arrives  it  cannot  be  ascertained 
and  made  certain  who  the  donees 
are.- 

Farther:  '"This  doctrine  of  ac- 
celeration, however,  is  not  an  arbi- 
trary one,  but  it  is  founded  on  the 
presumed  intention  of  the  testator 
that  the  remainderman  should  take 
on  the  failure  of  the  previous  estate, 
notwithstanding  the  prior  donee 
may  be  still  alive,  and  is  applied  in 
promotion  of  the  presumed  inten- 
tion of  the  testator,  and  not  in  the 
defeat  of  his  intention.  And,  when 
it  is  the  evident  intention  of  the 
testator  that  the  remainder  should 
not  take  effect  till  the  expiration  of 
the  life  of  the  prior  donee,  the  re- 
mainder will  not  be  accelerated." 

Three  of  the  eight  judges  sitting 
in  this  case  dissented,  but  the  con- 
dusion  of  the  majority  of  the  court 
leems  to  be  approved  in  Slocum  v. 
Hagaman,  176  HI.  683,  539,  62  N. 
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£.  332.  In  the  latter  case,  there 
was  a  substitutionary  gift,  and  the 
renunciation  of  the  wife  was  held,, 
under  the  circumstances,  to  be 
equivalent  to  her  death,  and  acceler- 
ation was  accorded  in  favor  of  those 
designated  to  take  after  the  death  of 
the  wife. 

In  Augustus  v.  Seabolt,  3  Met. 
(Ky.)  165,  there  was  a  gift  of  prop- 
erty to  a  veife  for  life,  vrith  remain- 
der to  the  children  of  the  testator's 
brother,  "or  such  of  them  as  may  be 
living  at  the  time  of  her  death." 
The  will  'also  provided  that  as  to 
certain  designated  land  the  estate 
given  the  wife  should  cease  upon 
the  remarriage  of  the  wife,  and  she 
did  remarry.  The  wife  claimed  no 
further  interest  in  this  land,  but 
the  heirs  of  the  testator  and  the 
brother's  children  aforesaid  each 
claimed  that  they  were  entitled  to 
it  from  the  date  of  the  remarriage 
till  the  death  of  the  widow.  The 
court  said : 

"But  it  is  said  that  the  remainder 
interest  of  the  devisee  was  a  vested 
one,  and  took  effect  as  completely, 
upon  the  marriage  of  the  widow  as 
though  she  had  died.  This  view  is 
clearly  erroneous.  The  remainder 
is  manifestly  contingent  in  one  re- 
spect, and  cannot,  therefore,  be 
properly  denominatiad  a  vested  re- 
mainder. .  .  . 

"Here  the  estate  in  remainder  is 
limited  to  take  effect  upon  the  hap- 
pening of  a  certain  event,  that  is, 
the  death  of  the  widow,  but  it  is 
limited  to  such  of  the  children  of  the 
brothers  designated  as  shall  be  liv- 
ing at  her  death.  Whether  any  oi 
such  class  will  be  then  alive,  or,  if. 
80,  how  many,  is  of  course  uncer-^ 
tain,  and  cannot  be  known  imtil  the 
event  occurs." 

The  court  refused  to  accelerate 
the  enjoyment  of  the  estate  by  the 
brother's  children,  because  it  re-, 
garded  their  estates  as  contingent 
until  the  death  of  the  widow. 

In  ^andenburg  v.  Thomdike, 
139  Mass.  102,  28  N.  E.  676,  there 
was  a  gift  to  the  wife  for  life,  and; 
upon  her  death  "  'one  share  to  each 
of  ray  following  nieces  and  nephew. 
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then  surviving'  (naming  them), 
'and  one  share  to  the  issue  of  each 
of  said  nieces  «nd  nephew  then  de- 
ceased leaving  issue  then  surviving, 
according  to  their  right  of  repre- 
sentation.' "  The  widow  renounced 
the  will  and  the  nieces  and  nephew 
sought  acceleration;  but  the  court 
said:  "We  must  construe  the  be- 
quest in  favor  of  the  nieces  and 
nephew  in  the  same  manner  as  if 
the  widow  had  accepted  the  provi- 
sions of  the  will.  Recurring  to  this 
bequest,  it  is  clear  that  it  cannot 
now  be  determined  who  will  take 
under  it.  It  is  a  bequest  to  the 
nieces  and  nephew  'then  surviving/ 
and  to  the  issue  of  each  niece  or 
nephew  'then  deceased  leaving  issue 
then  surviving.*  It  cannot  be  known 
that  any  of  the  nieces  and  nephew 
now  living  will  take  ansrthing  under 
this  bequest." 

To  the  same  effect  is  Lovell  v. 
Oharlestown,  66  N.  H.  584,  32  Atl. 
160. 

We  have  examined  many  more 
cases  from  other  states,  but  those 
cited  are  sufficient  to  show  the  trend 
of  the  decisions  in  other  jurisdic- 
tions. 

In  Pojiihress  v.  Harrison,  1  Pat- 
ton  &  H.  (Va.)  197,  a  testator  de- 
vised to  his  wife  for  life  all  his 
property,  and  at  her  death  to  cer- 
tain devisees,  upon  the  condition 
that  said  devisees  should  raise  the 
sum  of  $1,000,  to  be  paid  at  the 
death  of  said  testator's  wife  to 
Thomas  P.  Harrison,  and,  in  the 
event  of  his  death  before  the  said 
life  tenant,  the  said  sum  was  to  be 
paid  to  his  sister.  Soon  after  the 
said  will  was  probated,  the  widow 
renounced  the  provisions  made  for 
her  in  the  said  vrill.  Thereafter  the 
said  Thomas  P.  Harrison  instituted 
suit  to  recover  the  said  $1,000, 
claiming  the  same  by  reason  of  the 
renunciation  of  the  widow,  who  was 
still  living. 

The  court  denied  Harrison  the 
right  to  recover  the  said  legacy  of 
$1,000,  for  two  reasons:  "First, 
because  the  said  legacy  was  not 
payable  to  him  until  after  the  death 
of  Mrs.  Beersheba  Poythress,  the 


testator's  widow,  althoufi^  she  had 
renounced  the  provision  made  for 
her  in  her  husband's  will ;  and,  sec- 
ondly, because  the  legacy,  until  aft- 
er the  death  of  Mrs.  Poythress,  was 
contingent,  and  if  the  appellee  had 
died  in  her  lifetime  it  would  have 
been  payable  to  his  sisterr" 

Under  the  will  of  Mr.  Rixey,  if 
any  one  of  his  children  should  die  in 
the  lifetime  of  the  widow,  the  de- 
scendants of  such  child  would  take 
as  purchasers  directly  under  his 
will;  but,  if  the  reixunciation  of 
Mrs.  Rixey  is  given  the  effect 
claimed  for  it,  the  child  would  take 
the  estete  now,  and,  if  he  should  die 
in  the  lifetime  of  the  widow,  his  de- 
scendants would  take  nothing  under 
the  will  of  Mr.  Rixeyy  although  the 
will  gives  them  the  whole  of  it.  The 
effect  would  be  to  make  a  will  for 
Mr.  Rixey.  He  has  made  his  own 
will,  and  no  relinquishment  by  Mrs. 
Rixey  of  what  was  given  her  can 
change  the  direc- 

AJ—  t«.  Will— «ceeler»- 

tion    given  by    Mr.   tlon  of  renalm- 

Rixey  of  the  resi-  frt".;^?*""^* 
due  of  his  estete. 
In  the  case  at  bar,  we  conclude  that 
the  gift  in  the  fifth  clause  of  the 
testator's  will  to  the  "descendants 
per  stirpes  of  such  as  may  be  then 
dead  with  issue  surviving"  is  not 
substitutionary,  but  that  said  fifth 
clause  creates  contingent  remain- 
ders in  the  persons  mentioned  there- 
in; that  they  take  as  purchasers  un- 
der the  will;  that  only  those  children 
who  are  living  at  the  death  or  re- 
marriage of  the  wife  answer  the 
description  of  donees  under  said 
clause;  that  the  renunciation  of  the 
wife  in  lliis  case  is  not  the  equiv- 
alent of  her  death;  that  it  does  not 
in  any  way  affect  or  disturb  the 
scheme  of  the  testetor  in  the  distri- 
bution of  his  estate,  but  is  simply  a 
relinquishment  to  the  estete  of  the 
testetor  of  all  interest  of  the  wife 
therein,  without  receiving  ansrthine 
in  lieu  thereof ;  and  that  there  can 
be  no  acceleration  of  the  enjoyment 
of  the  remainders  created  by  said 
clause. 

The  decree  of  the  Circuit  Court 
will  therefore  be  affirmed. 
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ANNOTATION. 


Eflcd  of  iHWutare  ttfuunation  of  precedent  estate  to  accelemte  contingent 

rwnaincler. 


I.  bttrodiietion.  473. 

n.  Cum  holding  doctrine  of  acceleration 
applicable  notwithstanding  contin- 
gent character  of  remainder^  474. 

nt  Cssei  in  which  aeederation  of  contin- 
gent remainder  has  been  denied, 
47«. 

jr.  /ntrodweHon. 

For  decisions  upon  the  related  ques- 
tion of  the  effect  of  premature  ter- 
minstioit  of  a  precedent  estate  to  ac- 
edwate  a  remainder  of  which  there 
ii  an  alternative  snbstitntional  gift, 
lee  annotation  accompanying  Sher- 
BU  T.  Flack,  ante,  460.  Inaamach 
IS  it  Is  often  diflicnlt  to  say  whettier 
a  remainder  is  contingent  upon  sar^ 
riving  the  termination  of  the  preeeiU 
ent  estate,  or  is  vested  subject  to  be 
derated  in  favor  of  another  in  event 
of  the  death  of  the  first  taker  before 
^8  tennination  of  the  precedent  es- 
tate, such  decisions  may  profitably  be 
examined  in  this  connection. 

For  a  discussion  of  a  further  ques- 
tion likely  to  arise  in  cases  of  the  sort 
collected  in  this  note,  namely,  wheth- 
er Qie  failure  or  renunciation  of  the 
precedent  life  estate  will  accelerate 
the  vesting  of  a  remainder  limited 
thsreon,  where  enjoyment  is  post- 
poned by  the  allotment  of  dower  or 
necessity  of  compensating  disappoint- 
ed legatees,  see  annotation  appended 
to  Young  V.  Harris,  post,  4S0. 

-tomliet  of  opiAloa  wpon  question. 

The  Question  involved  in  the  report- 
ed case  (COHFTON  v.  Babboub,  ante, 
466),  and  taken  as  the  subject  of  an- 
notation, is  one  upon  which  there  ia 
a  difference  of  judicial  opinion.  It  has 
sot  yet  been  so  thoroughly  discussed 
that  it  is  possible  to  say  that  the 
weight  of  authority  is  on  one  side  or 
the  otiier,  but  the  sounder  view  ap- 
pears to  be  that,  except  where  it  is 
absolutely  impossible  to  identify  the 
rsmaindennen  until  the  death  of  the 
life  tenant,  as  where  the  remain- 
der is  to  the  heirs  of  Uie  body  of  the 
lifii  tenant   (aee  Miller  v.  Miller 


(191S)  91  Kan.  1,  LJt.A.1916A,  671, 
136  Pac.  958,  Ann.  Gas.  1917A,  918; 
Key's  Estate  (1896)  16  Pa.  Co.  Ct. 
216),  or  there  is  other  evidence  of  an 
intention  to  postpone  the  taking  ef- 
fect of  the  remainder,  the  contingent 
character  of  the  remainder  does  not 
prevent  acceleration,  but  the  identity 
of  the  persons  who  are  to  take  be- 
comes fixed  upon  the  termination  of 
the  precedent  estate.  This  statement 
is  borne  out  by  the  cases  (for  which 
see  annotation  to  Sherman  v.  Flack, 
ante,  460,  which  hold  that  the  pos- 
sibility of  an  alternative  substitution- 
al gift  taking  effect  terminates  when 
the  preceding  estate  terminates,  and 
not  merely  upon  the  deatti  of  the  life 
tenant.  The  only  difference  between 
cases  of  this  class  and  cases  of  the 
kind  collected  in  this  note  is  that  in 
the  latter  the  condition  of  surviving 
annexed  to  the  gift  is  precedent,  while 
in  the  other  it  is  subsequent.  If  the 
operation  of  a  condition  subsequent 
is  thus  limited,  why  not  the  operation 
of  a  condition  precedent? 

—  oonuneat  oa  Compton  t.  Barban*. 

Of  the  decisions  cited  in  the  report- 
ed case  (CoMPiQK  v.  Barbour)  in  sup- 
port of  the  conclusion  reached  there- 
in, namely,  Blatchford  v.  Newberry 
(1878)  99  m.  11;  Augustus  v.  Seabolt 
(1860)  3  Met.  (Ky.)  156;  Branden- 
burg V.  Thomdike  (1886)  139  Mass. 
102,  28  N.  E.  675,  and  Lovell  v. 
Charlestown  (1891)  66  N.  H.  584,  32 
Atl.  160, — only  Brandenburg  v.  Thom- 
dike is  in  point  In  Blatchford  v. 
Newberry,  the  circnmstance  which 
prevented  acceleration  was  not  the 
way  in  which  the  remaindermen  were 
described,  but  tiie  fact  that  the  testa- 
tor had  provided  that  the  renounced 
provision  should  revert  to  and  be- 
come a  part  of  his  estate,  thereby  con- 
tinuing the  precedent  estate  in  exist- 
ence during  the  lifetime  of  the  widow. 
In  Augustus  V.  Seabolt,  tiie  remainder 
was  not  accelerated  becauae  Hie  time 
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for  distribution  had  not  been  reached, 
and  the  court,  in  view  of  the  fact  that 
the  testator  gave  the  property  devised 
to  his  wife  during  her  natural  life,  and 
"after  her  death  to  be  eqaally  di- 
vided," etc.,  while  providing  that  her 
life  estate  should  terminate  only  as  to 
a  portion  thereof  should  she  marry 
again,  did  not  feel  at  liberty  to  con- 
strue the  remainder  as  one  to  take  ef- 
fect in  any  event  which  should  remove 
the  prior  estate  out  of  the  way.  See 
explanation  of  this  decision  given  by 
the  Eentucliy  court  of  appeals  in 
O'Rear  v.  Bogie  (1914)  157  Ky.  666, 
163  S.  W.  1107,  below  set  forth.  In 
Lovell  V,  Charlestown,  the  testator 
made  a  certain  provision  for  his 
widow,  and  gave  legacies  payable  upon 
her  death.  It  was  held  that  her  waiv- 
er of  the  provisions  of  the  will  in  her 
favor  did  not  advance  the  time  for  the 
payment  of  such  legacies,  the  court 
saying:  "The  bequests  are  not  those 
of  ordinary  remainders  after  a  life 
tenancy,  where,  by  a  renunciation  by 
the  life  tenant,  the  estate  in  remainder 
is  brought  forward  and  attaches  at 
once." 

II.  Cases  holding  docMrw  of  accelera- 
tion  applicable  notioithatanding  con- 
tingent cfiaroctei*  of  remainder. 

The  principle  of  acceleration  in  the 
vesting  of  a  remainder  by  the  prema- 
ture termination  of  the  preceding  life 
estate  being  based  on  the  presumed 
Intention  of  the  testator,  there  need 
be  no  distinction  made  between  vested 
and  contingent  remainders  in  its  ap- 
plication. Roe  V.  Doe  (1914)  5  Boyce 
(Del.)  545,  93  Atl.  373,  Ann.  Cas. 
1918C,  409. 

"The  fact  that  a  remainder  is  con- 
tingent is  not  always  conclusive  of  the 
right  of  acceleration,  and  the  rule  will 
not  be  applied  where  it  will  defeat  the 
testator's  intentions."  Keeton  v.  Tip- 
ton (1919)  184  Ky.  704,  212  S.  W.  909. 

It  is  immaterial  whether  the  re- 
mainder is  contingent  or  vested,  if  the 
time  for  distribution  has  in  fact  ar- 
rived, as  in  such  case  the  contingency 
is  determined  and  the  donees  ascer- 
tained. Blatchford  v.  Newberry 
(1878)  ^9  UL  11. 

In  O'Rear  v.  Bogie  (1914)  157  Ky. 
666,  163  S.  W.  1107,  where  testator 


gave  all  of  his  real  estate  to  his  wife 
for  life,  remainder  to  his  brother  John 
for  life,  with  the  further  provision: 
"Upon  the  death  of  both  my  said 
brother  and  my  wife,  or  in  the  evoit 
they  both  should  be  dead  at  my  death, 
I  give,  bequeath,  and  devise  the  re- 
mainder of  my  property  herein  givetn 
them,  and  not  otherwise  disposed  of 
by  this  will,  to  my  kindred  as  follows.: 
To  the  descendants  that  are  then  liv- 
ing of  my  brothers  and  sisters  as  if 
I  had  died  intestate.  All  my  brothers 
and  sisters  (save  John  W.  O'Rear) 
being  now  dead,  the  said  property  Is 
directed  to  go  to  the  children  then  liv- 
ing of  my  said  brothers  and  sister^ 
and  to  the  then  living  descendants  of 
such  of  them  as  are.  then  dead.  The 
said  descendants  to  then  take  what 
their  respective  ancestors  would  have 
taken  if  they  had  then  been  aliv&*^ 
Testator's  brother  John  did  not  sur- 
vive him,  and  the  widow  renounced 
the  will.  It  was  held  that  acceleration 
took  place  notwithstanding  the  coi>- 
tingent  character  of  the  remainder, 
the  court  saying:  "It  is  insisted  that 
this  rule  cannot  be  applied  where  the 
remainder  is  contingent,  and  that  as 
the  devise  over  is  to  the  children  then 
living,  of  the  testator's  brothers  and 
sisters,  and  to  the  then  living  descend- 
ants of  such  of  them  as  are  Uien  dead, 
the  descendants  to  take  what  their  re~ 
spective  ancestors  would  have  taken 
if  they  had  been  alive,  the  persons 
who  will  take  the  estate  at  the  widow's 
death  cannot  be  known  until  her 
death,  and  therefore  the  remainder  is 
contingent  and  cannot  be  accelerated 
by  her  renunciation.  Augustus  v.  Sea- 
bolt  (1860)  3  Met.  (Ky.)  156,  is  relied 
on.  In  that  caee  the  testator  devised 
his  farm  to  his  wife  for  life.  He  alae 
invvided  that  if  she  should  marry 
again  she  should  have  a  certain  part 
of  the  farm  only;  and  that  at  her  deatb 
the  whole  farm  should  be  divided  be- 
tween the  children  of  four  brothers,  'or 
such  of  them  as  may  be  living  at  the 
time  of  her  death.'  The  widow  mar- 
ried, and  the  question  arose  as  to  who 
was  entitled  to  the  rraiainder  of  the 
farm  outside  of  that  part  which,  by 
the  will,  she  was  to  hold  if  she  raar- 
ried.    It  was  held  that  the  testator 
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(tad  died  intestate  as  to  this  part  of 
his  estate,  and  that  the  farm  could 
not  be  divided  nntil  the  death  of  the 
widow.  The  case  turns  in  the  end 
upon  the  construction  of  the  will 
i^ich  was  there  before  the  court.  It 
will  be  observed  that  in  that  case  the 
testator  had  provided  for  the  con- 
tingency which  had  occurred.  He  had 
said  in  his  will  what  part  of  the  farm 
he  wished  his  widow  to  take  in  case 
she  married,  and  he  had  also  said  In 
his  will  that  the  whole  tract  of  land 
was  to  be  divided  at  her  death.  He 
had  provided  for  only  one  division  of 
the  tract  of  land,  and  he  had  failed  to 
provide  in  his  will  what  should  be- 
come of  the  remainder  of  the  land  out- 
side of  that  to  be  held  by  the  widow 
in  ease  she  married.  The  will  clearly 
did  not  contemplate  two  divisions  of 
the  land,  and  the  persons  who  would 
take  in  the  division  provided  for  by 
the  will  could  not  be  fcnown  until  the 
death  of  the  widow.  But  that  is  not 
this  case.  The  testator  here  says  that 
upon  the  death  of  his  brother  and  his 
irife,  or  in  the  event  they  both  should 
he  dead  at  his  death,  tiie  remainder 
is  then  to. take  effect  as  if  he  had  died 
intestate.  The  word  *then*  refers  to 
his  death,  if  they  should  both  be  dead 
at  his  death,  or  to  their  death,  if  they 
should  survive  him.  We  must  give 
some  force  to  the  words,  "as  if  I  had 
died  intestate,'  as  well  as  the  word 
then.'  The  pnrpose  of  all  eonatnic- 
tion  is  to  effectuate  the  intention  of 
tiie  testator.  All  parts  of  the  will  are 
to  t>e  read  together,  and  the  intention 
of  the  testator,  as  drawn  from  its  four 
corners,  must  control.  When  the  tes- 
tator directed  that  his  property  should 
go  as  if  he  had  died  intestate,  he  evi- 
dently had  in  mind  ^  -Statute  of  De- 
scent and  Distribution,  under  which 
I  those  take  who  are  in  being  at  the  time 
the  property  descends.  He  did  not 
have  in  mind  providing  for  such  de- 
scendants of  his  brothers  and  sisters 
as  should  survive  a  certain  period;  he 
;  did  not  have  in  mind  the  keeping  of 
I  his  ^tate  together  until  a  certain 
j  period,  and  a  distribution  of  it  then 
to  those  who  might  be  then  living  of 
the  descendants  of  his  brothers  and 
i   sisters,  for  he  directed  that  the  prop- 


erty should  vest  at  his  death  if  his 
brother  John  and  his  wife  died  before 
his  death.  What  he  had  in  mind  was 
simply  a  provision  for  his  wife  and 
his  surviving  brother,  and,  subject  to 
this,  he  desired  the  estate  to  go  to  the 
descendants  of  his  other  brothers  and 
sisters  as  if  he  had  died  intestate." 

In  Re  Johnson  (189S)  68  L.  T.  N. 
S.  (Eng.)  20,  testator  devised  prop- 
erty to  A  and  B  for  life,  and  after  the 
death  of  the  survivor  "in  trust  for  all 
my  children  who  shall  be  then  living 
and  the  issue  then  living  of  any  de- 
ceased child  or  children  of  mine,  in 
equal  proportions  as  tenants  in  com- 
mon, yet  so  that  the  issue  of  any  de- 
ceased child  of  mine  shall  take  only 
the  share  their  deceased  parent  would 
have  taken,  if  he  or  she  had  been  then 
living."  The  testator,  by  codicil,  re- 
voked the  devises  for  life.  It  was  held 
that  the  words,  "after  the  decease  of 
the  survivor,"  must  be  taken  as  merely 
indicating  the  order  of  limitation,  and 
that  the  class  who  were  to  take  were 
to  be  ascertained  at  testator's  death, 
and  not  at  the  time  of  the  death  of  the 
survivor  of  the  persons  named  aa  life 
tenants. 

In  Eavestaff  v.  Austin  (1854)  19 
Beav,  691,  52  Eng.  Reprint,  480.  where 
testatrix  directed  so  much  of  a  sum 
of  money  as  would  produce  £100  a 
year  to  be  set  apart,  and  the  £100  a 
year  paid  to  a  granddaughter  for  life, 
and  that  after  her  death  the  capital 
should  be  divided  among  the  children 
of  a  nephew,  and  by  codicil  revoked 
the  annuity  to  her  granddaughter,  it 
was  held  that  the  bequest  to  the 
nephew's  children  was  accelerated. 

In  Jull  V.  Jacobs  (1876)  L.  R.  S  Ch. 
Div.  (Eng.)  703,  35,  L.  T.  N.  S.  153,  24 
-Week.  Rep.  947,  where  testator  devised 
certain  property  to  his  daughter  during 
her  lifetime,  "and  after  her  decease 
the  property  to.be  equally  divided  be- 
tween her  children  on  their  becoming 
of  age,"  and  the  gift  to  the  daughter 
was  void  on  account  of  her  having  at- 
tested the  will,  it  was  held  that  the 
remainder  was  accelerated  and  the 
children  took  just  as  if  the  mother 
had  died  immediately  after  the  tes- 
tator. 
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III.  Cases  in.  which  acceleration  of  con- 
tingent remainder  has  been  denied. 

Upon  the  other  hand,  in  Branden- 
burg T.  Thomdike  (1885)  139  Mass. 
102,  28  N.  E.  575.  where  teaUtor  left 
the  residue  of  his  property  to  trus- 
tees in  trust  to  pay  his  wife  from  the 
net  income  a  certain  sum  annually,  to 
add  the  balance  thereof  to  the  capital, 
and,  after  the  death  of  the  wife,  to 
add  the  whole  net  income  to  the  capi- 
tal, and  at  the  expiration  of  three 
years  from  the  death  of  his  wife,  or 
at  such  time,  whether  earlier  or  later, 
as  might  in  the  discretion  of  the  trus- 
tees be  found  convenient  and  prac- 
ticable for  the  iinal  settlement  and 
distribution  of  the  estate,  to  distribute 
the  fund  to  each  of  certain  named 
nieces  and  a  nephew  then  surviving, 
and  to  the  issue  of  each  of  said  nieces 
and  nephew  then  deceased,  leaving 
issue  then  surviving,  it  was  held  that 
the  widow's  waiver  of  the  proTisions 
of  the  will  did  not  accelerate  tiie  time 
of  distribution,  the  court  saying: 
"We  must  construe  the  bequest  in 
favor  of  the  nieces  and  nephew  in  the 
same  manner  as  if  the  widow  had  ac- 
cepted the  provisions  of  the  will.  Re- 
curring to  this  bequest,  it  is  clear  that 
it  cannot  now  be  determined  who  will 
take  under  it.  It  is  a  bequest  to  the 
nieces  and  nephew  then  surviving/ 
and  to  the  issue  of  each  niece  or 
nephew  'then  deceased,  leaving  issue 
then  surviving.'  It  cannot  be  known 
that  any  of  the  nieces  and  nephew  now 
living  will  take  anything  under  this 
bequest.  This  furnishes  a  conclusive 
reason  why  the  trust  cannot  now  be 
terminated." 

And  in  Re  Lawrence  (1902)  37  Misc. 
702,  76  N.  Y.  Supp.  663,  where  the  in- 
terest given  to  the  remainderman  was 
liable  to  be  defeated  by  his  death  dur- 


ing the  lifetime  of  the  widow,  it  was 
held  that  no  acceleration  was  effected 
by  her  election  to  take  dower,  since 
the  person  entitled  to  such  remainder 
pursuant  to  the  terms  of  the  will 
could  be  ascertained  and  determined 
only  upon  death  of  the  widow. 

In  Wilson  v.  Hall  (1892)  6  Ohio  C. 
C.  670,  3  Ohio  C.  D.  589,  testatrix  gave 
her  husband  a  life  estate  in  certain 
realty  during  his  life,  and  further  di- 
rected that  after  his  death  her  execu- 
tor should  sell  such  land,  and  out  of 
the  proceeds  should  pay,  inter  alia,  a 
legacy  to  her  two  sisters,  should  they 
survive  herself  and  her  husband.  The 
husband  having  elected  to  take  against 
the  will,  it  was  held  that  such  elec- 
tion did  not  accelerate  the  time  of  pay- 
ment of  such  legacies,  and  therefore 
that  the  estate  of  a  sister  who  died 
after  the  testatrix,  but  in  the  lifetime 
of  the  husband,  was  not  entitled  there- 
to. It  appeared,  however,  in  this  case 
that  the  renounced  life  estate  was  ap- 
plied to  the  satisfaction  of  the  claims 
of  the  husband  and  the  compensation 
of  disappointed  legatees. 

In  the  reported  case  (Coupton  v. 
Bakbour,  ante,  465)  the  facts  of  which 
need  not  here  be  repeated,  the  remain- 
der at  the  termination  of  tiie  precedent 
estate  was  "to  go  to  and  be  divided 
equally  between  my  children  then  liv- 
ing and  the  descendants  per  stirpes  of 
such  as  may  be  then  dead-with  issue 
surviving."  It  was  held  that  the  gift 
to  the  "descendants  per  stirpes  of 
such  as  may  be  then  dead  with  issue 
survivini^'  was  not  snbstitatienary, 
but  tiiat  the  gift  was  one  to  a  class 
of  persons  the  identity  of  whom  could 
not  be  ascertained  until  the  death  or 
marriage  of  the  widow,  and  according- 
ly that  acceleration  did  not  take  place. 

B.  S.  O. 
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JOHN  W.  YOUNG  et  al.,  Appts., 

V. 

H.  F.  HARRIS  et  al. 

NortH  Carolina  Supreme  Court December  11^  1918, 
(176  N.  C.  631.  97  S.  E.  609.) 

Win  ~  disaffirmance  —  acceleration  —  dower  interest. 

The  dissent  of  a  widow  from  a  will  creating  a  trust  for  her  during  her 
life  operates  to  accelerate  the  remainder  to  the  testator's  next  of  kin 
and  to  vest  the  title  in  the  person  answering  such  description  at  the  time 
of  testator's  death,  even  in  the  case  of  lands  set  out  to  the  widow 
as  dower,  rather  than  in  the  persons  answering  such  description  at  the 
expiratioii  of  the  widow's  dower  estate  therein. 

[See  note  on  this  queation  beginning  on  page  480.] 


Appeal  by  plaintiffs  from  a  judgment  of  nonsuit  of  the  Superior  Court 
for  Yancey  County  (Justice,  J.)  in  an  action  brought  to  recover  posses- 
gion  of  certain  lands.  Affirmed, 


Statement  by  Hoke,  J.: 

The  action  was  instituted  by 
plaintiffs,  who  are,  at  present,  the 
heirs  at  law  and  next  of  kin  of  C.  F. 
Young,  deceased,  against  the  de- 
feodants,  who  hold  the  lands  under  a 
deed  from  J.  P.  Young  to  the  widow, 
now  deceased,  of  said  C.  F.  Young, 
to  recover  the  portion  of  the  lands 
formeify  owned  by  C.  F.  Young, 
and  which  was  assigned  as  dower  to 
his  widow;  she  having  entered  for- 
mal dissent  from  her  husband's  last 
will  and  testament  on  August  26, 
1887,  after  his  death  on  3d.  of  the 
next  preceding  July.  It  further  ap- 
peared that  said  C.  F.  Young  died 
duly  domiciled  in  Yancey  county,  on 
July  3, 1887,  owning  l^is  and  much 
other  land  and  personal  property, 
leaving  a  last  will  and  testament 
making  disposition  of  the  same; 
that  sudi  will  was  duly  admitted  to 
probate,  and  thereafter  his  widow, 
Dullie  Young,  entered  her  dissent, 
as  stated,  and  her  dower  was  as- 
sicned  in  a  part  of  the  realty  of 
said  estate  and  covering  the  land  in 
controversy.  Admissions  pertinent 
to  inquiry  appear  of  record  as  fol- 
lows: 

"That  summons  in  the  original 
between  plaintiffs  and  defendants 
was  issued  October  80,  1914,  and 


was  duly  served.    That  plaintiffs 

submitted  to  a  voluntary  nonsuit  at 
the  August  term,  1916,  and  judg- 
ment of  nonsuit  was  duly  signed  at 
said  term.  That  this  action  was  in- 
stituted on  the  12th  day  of  March, 
1917,  as  appears  by  reference  to  the 
summons  in  this  cause. 

"That  J.  P.  Young  was  the  father 
and  only  heir  at  law  of  C.  F.  Young 
at  the  time  of  the  death  of  C.  F. 
Young.  It  is  Admitted  by  the  de- 
fendants that  the  plaintiffs  in  this 
action  are  some  of  the  heirs  at  law 
of  C.  F.  Young,  deceased ;  that  botti 
parties  claim  under  C.  F.  Young,  the 
common  source  of  title. 

"That  C.  F.  Young  died  on  the  3d 
day  of  Jufer,  1887.  That  J.  P.  Young 
died  March  26,  1888.  That  Dullie 

E.  Young,  the  widow,  died  October 
4,  1914. 

"That  defendants  are  in  posses- 
sion of  the  lands  described  in  the 
complaint. 

"That  the  land  included  in  the 
boundary  of  the  dower  laid  off  to 
Mrs.  Dullie  E.  Young,  widow  of  C. 

F.  Young,  is  the  same  land  as  that 
described  in  the  complaint,  and  the 
same  land  mentioned  in  the  will  of 
C.  F.  Young  as  the  house  and  farm, 
or  home  place,  of  the  said  C.  F. 
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Young,  and  the  same  land  contained 
in  the  deed  to  Mrs.  Dullie  Young." 

Upon  this  evidence  and  the  ad- 
missions above  set  forth,  plaintiffs 
having  rested,,  on  motion  there  was 
judgment  of  nonsuit,  and  plaintiffs 
excepted  and  appealed. 

Messrs.  Thomas  A.  Jones,  Oiarles 
Hutchins,  and  G.  E.  Gardner,  for  ap- 
pellants: 

The  testator  intended  that  the  next 
of  kin  to  whom  the  property  should  go 
was  to  be  fixed  at  the  date  of  the  death 
of  the  widow,  or  her  marriage.  The 
fact  that  the  widow  dissented  from  the 
will  could  not  vest  the  property  in  J. 
P.  Younff,  »cept  so  much  thereof  as 
was  not  covered  by  the  dower. 

Baptist  Female  Universil^^  v.  Bor- 
den, 132  N.  C.  486,  44  S.  E.  47.  1007; 
Wise  V.  Leonhardt,  128  N.  C.  291.  38 
S.  £.  892;  Knight  v.  Knight,  56  N.  C. 
(3  Jones,  Eq.)  168;  Simpson  v.  Spence, 
68  N.  C.  (6  Jones,  Eq.)  210;  Robin- 
son McDiarmid,  87  N.  C  461 ;  Car- 
roll V.  Hancock,  48  N.  C.  (8  Jones,  L.) 
471. 

Messrs.  Merrimon,  Adaiu,  &  John- 
ston also  for  appellants. 

Messrs.  J.  W.  Plesa,  J.  Bis  Ray,  and 
Hudgins,  Watsm,  &  Watson,  for  de- 
fendants : 

The  dissent  of  the  widow  accelerates 
the  remainder  of  the  legacies  men- 
tioned in  the  will. 

Baptist  Female  University  v.  Bor- 
den, 132  K.  C.  484,  44  S.  E.  47.  1007; 
Disaton's  Estate,  257  Pa.  537,  L.R.A. 
1918B,  62.  101  Atl.  '804;  Northern 
Trust  Co.  v.  Wheaton,  249  lU.  606,  34 
L.R.A.(N.S.)  1150,  .94  N.  E.  980; 
0*Bcar  v.  Bogie,  157  Ky.  666,  163  S. 
W.  1107. 

Hoke,  Jv  delivered  the  opinion  of 
the  court: 

The  will  in  question  of  Creed  F. 
Young,  former  owner  of  the  prop- 
erty, and  duly  admitted  to  probate, 
provides  that,  subject  to  payment  of 
debts  and  two  specified  legacies  of 
$1,000  each,  all  of  the  testator's 
property,  real  and  personal,  shall  be 
held  by  S.  W.  Carter  and  John  S. 
McEIroy,  trustees,  also  appointed 
executors,  for  the  use  and  benefit  of 
his  wife,  Dulcena  E.  Young,  during 
her  widowhood,  allowing  her  to  have 
the  actual  use  and  enjoyment  of  the 
house  and  farm  where  testator  re- 
sided, such  stock  and  property  as 


may  be  sufficient  and  necessary  for 
the  use  of  the^said  farm,  and  paying 
her  from  time  to  time  such  sums  as 
may  be  necessary  to  her  proper  sup- 
port, etc.;  that,  if  the  wife  should 
ever  marry,  the  said  trustees  shall 
take  immediate  possession  of  all  the 
property,  real  and  personal,  and  dis- 
tribute the  same  among  the  testa- 
tor's next  of  kin  "who  would  be  en- 
titled to  the  same  at  law,"  etc.,  "ex- 
cept the  two  legacies,  as  stated,"  etc. 
And  it  appearing  by  the  admissions 
of  the  parties  that  the  widow,  short- 
ly after  her  husband's  death,  dis- 
sented from  the  will,  that  the  father, 
J,  P.  Young,  grantor  of  defendants, 
was  at  that  time  the  next  of  kin  and 
only  heir  at  law  of  the  testator,  we 
concur  in  his  Honor's  view  that  his 
deed  was  effective  to  pass  the  title 
to  defendants,  and  plaintiffs  have 
therefore  been  properly  nonsuited. 
The  doctrine  of  acceleration,  by 
which  the  "enjoyment  of  an  expect- 
ant interest  is  hastened,"  rests  upon 
the  theory  that  such  enjoyment,  hav- 
ing been  postponed  for  the  benefit  of 
a  preceding  vested  estate  or  interest., 
on  the  destruction  or  determination 
of  such  preceding  estate  before  it 
would  regularly  expire,  the  ultimate 
takers  should  come  into  the  present 
enjoyment  of  their  property.  Un- 
less a  contrary  intent  is  disclosed  by 
the  terms  of  ttie  will,  the  position  is 
fully  recognized,  where  a  widow  has 
dissented,  and,  declining  to  take  the 
preceding  estate  or  interest  given 
her  by  the  wiU  of  her  husband,  has 
entered  into  the  possession  and  en- 
joyment of  the  interests  conferred 
upon  her  by  the  law.  In  that  event 
the  widow  ceases  to  hold  under  the 
will,  and,  in  cases  like  the  present,, 
the  decisions  hold  that  the  rights  and 
interests  of  the  parties  must  be  con- 
sidered and  determined  as  if  she  had 
married  or  died.  Thus,  in  Wilson 
V.  Stafford,  60  N.  C.  (Winst.  Eq.> 
103,  Battle,  J.,  delivering  the  opin~ 
ion,  said:  "This  was  the  dissent  ot 
the  widow,  and  her  claiming  her- 
share  of  the  property,  as  if  he  had 
died  intestate.  The  effect  of  thist 
upon  the  disposition  made  for  his 
children  in  the  will  must,  after 
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the  assignment  of  her  dower  and  the 
giving  her  an  equal  part  with  the 
children  of  the  personal  estate^  be 
the  same  aa  if  she  had  died  or  mar- 
ried." 

And  in  Fox  v.  Rumery,  68  Me. 
121-129:  "All  the  wife's  interest 
in  it  is  at  an  end  as  much  as  if  she 
vere  dead.  The  rule  is  that  the 
extinction  of  the  first  interest  carved 
out  of  the  estate  only  accelerates 
Uie  right  of  the  second  taker." 

And  in  Ke  Rawlings,  81  Iowa, 
701-706,  47  N.  W.  992,  993,  Chief 
Justice  Beck,  delivering  the  opinion, 
said:  "The  property  was  to  be  kept 
for  the  use  of  the  wife  under  the 
wflL  As  she  refuses  to  take  under 
Oe  will,  that  part  of  the  items  re- 
lating to  tiie  keeping  of  the  property 
cannot  be  obeyed,  and  must  be  left 
oot  of  view.  The  same  is  true  as 
to  the  widow's  life  estate.  The  will 
provided  that  Ann  Elizabeth  Kery 
(Caiy)  and  James  R.  Kery  (Gary) 
dian  take  the  property  after  the 
widow's  life  estate  ends.  But  the 
widow  refuses  to  take  a  life  estate, 
and  takes  dower.  It  clearly  ap- 
pears that  the  testator  intended  that 
tte  devisees  just  named  should  take 
the  property  after  its  enjoyment  by 
the  widow  ceased,  and  after  her 
interest  therein  was  terminated. 
He  did  not  intend  that  the  bene^ 
factions  to  these  devisees  should 
be  onder  the  control  of  his  wife, 
or  should  be  defeated  by  her. 
Under  the  exercise  of  her  option, 
she  refuses  to  take  a  life  estate, 
but  takes  the  estate  the  law  gives 
her.  It  clearly  appears  that  tiie 
testator  intended  the  devisees  to 
take  of  the  property  whatever  re- 
mained after  ^e  widow's  right 
thereto  terminated.  The  law  will 
effectuate  the  intentions  of  the 
testator,  if  possible,  and  will  secure 
to  the  legatees  as  nearly  the  bene- 
fits mtended  hjr  the  provisions  of 
the  will  in  their  favor  as  can  be 
done.  1  Redf .  Wills,  3d  ed.  p.  429." 

On  the  facts  of  this  record,  there 
is  authority  tending  to  support  the 
position  that  the  ascertainment  of 
the  "next  of  kin,"  within  the  met- 
ing of  this  will,  vonld  in  any  event 
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be  referred  to  the  death  of  the  testa- 
tor. Jones  v.  Oliver,  38  N.  C.  (3 
Ired.  Eq.)  369.  But,  conceding  this 
to  be  otherwise  in  the  present  in- 
stance, not  only  is  there  nothing  in 
the  will  that  forbids  the  application, 
of  the  principle  of  acceleration,  to 
which  we  have  referred,  but  it  is 
clear  from  a  perusal  of  the  instru- 
ment tiiat,  subject  to  the  payment 
of  the  legacies,  which,  on  the  facts 
presented,  do  not  affect  the  question, 
the  entire  purpose  in  putting  this 
estate  in  the  hands  of  the  trustees 
was  to  insure  the  proper  mainte- 
nance of  the  testator's  widow  while 
she  remained  unmarried,  or  until 
she  died  without  having  remarried, 
and  that  the  distribution  among  the 
ultimate  takers  was  only  postponed 
in  order  the  better  to  effect  the  pri- 
mary purpose,  and,  this  purpose  and 
the  preceding  interest  conferred  on 
the  widow  having  been  entirely  re- 
moved by  her  dissent,  the  ultimate 
takers  come  into  the 
immediate  enjoy-  .mrmanM- 
ment  of  their  rights  SSwir~Sf  "ilit. 
to  the  extent  that 
the  same  creates  no  interference 
with  the  interests  which  the  law  has 
conferred  upon  the  widow.  The 
father  at  tluit  time  being  the  sole 
heir  at  law  and  next  of  kin,  his  deed, 
as  heretofore  stated,  was  effective  to 
carry  the  title,  subject  to  the  wid- 
ow's dower,  and,  she  having  died, 
the  defendants  have  been  properly 
declared  the  true  owners.  An  in- 
teresting illustration  of  the  princi- 
ples applicable,  and  which  we  hold 
to  be  controlling  on  the  facts  pre- 
sented, appears  in  the  well-consid- 
ered case  of  Baptist  Female  Univer- 
sity\v.  Borden,  132  N.  C.  p.  477,  44 
S.  ET.  47, 1007,  opinion  by  our  form- 
er Associate  Justice  Connor,  and  au- 
thoritative decisions  here  and  else- 
where are  in  full  support  of  the  posi- 
tion. Holderby  v.  Walker,  56  N.  C. 
(3  Jones,  Eq.)  46;  Adams  v.  Gil- 
Iespie»  65  N.  C.  (2  Jones,  Eq.)  244; 
Dale  V.  Bartley,  58  Ind.  101 ;  Yeaton 
V.  Roberts,  28  N.  H,  p.  459 ;  Marvin 
v.  Ledwith,  111  111.  p.  144.  There  is 
no  error  in  the  record,  and  the  judg- 
ment of  nonsuit  is  affirmed. 
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ANNOTATION. 

Failure  or  renunciation -of  die  precedent  life  estate  givm  hj  a  will,  as  accelerat- 
ing the  vesting  of  a  remainder  limited  theretm  where  enjoyment  is  post- 
poned by  the  allotment  d  dower  or  die  neieisily  of  compensatkig 
disappointed  legatees. 


The  question  involved  in  the  re- 
ported case  (Young  v.  Harris,  ante. 
477),  and  taken  as  the  subject  of  this 
annotation,  is  both  interesting  and  im- 
portant,— interesting  as  a  topic  of 
which  there  has  been  very  little  ju- 
dicial discussion,  and  important  be- 
cause it  is  one  necessarily  involved 
wherever  a  remainder  expectant  upon 
the  termination  of  an  estate  given  to 
a  widow  is  given  to  a  class,  or  to  as- 
certained  individuals  upon  a  contin- 
gency, and  the  widow  elects  against 
the  will,  and  actual  enjoyment  by  the 
remaindermen  is  postponed  by  the  as- 
signment of  dower  to  the  widow,  or 
the  necessity  of  making  compensation 
to  legatees  the  gifts  to  whom  have 
been  impaired  by  the  widow's  election 
of  her  statutory  rights.  Inasmuch  as 
the  assignment  of  dower,  in  states  in 
which  the  widow  is  given  a  life  estate 
rather  than  an  absolute  interest,  al- 
most invariably  operates  to  postpone 
the  remaindermen's  right  to  posses- 
sion of  some  or  all  of  the  subject  of 
the  ^ft,  the  question  is  one  likely  to 
arise  in  practice. 

The  doctrine  of  acceleration  pro- 
ceeds upon  the  supposition  that, 
though  the  remainder  is,  in  terms,  not 
to  take  effect  in  possession  until  the 
decease  of  the  tenant  for  life,  it  is,  in 
point  of  fact,  to  be  read  as  a  limitation 
of  a  remainder  to  take  effect  in  every 
event  which  removes  the  prior  estate 
out  of  the  way.  When,  therefote,  it 
appears  that  possession  of  the  remain- 
dermen is  postponed  solely  for  the 
purpose  of  letting  in  the  life  estate, 
it  is  presumably  the  intention  of  the 
testator  that  a  renunciation  of  the  life 
estate  shall  be  considered  as  eqniva* 
lent  to  Its  termination  by  the  death  of 
the  life  tenant,  and  tiiat  the  bene- 
ficiaries entitled  in  remainder  shall 
enter  into  its  enjoyment  at  once.  This 
presumption  may  be  negatived  by  in- 
dications of  a  contrary  intention.  Ac- 


cording to  tiie  weight  of  authority,  the 
fact  that  the  right  to  take  as  remain- 
dermen is,  on  the  face  of  the  will,  ap- 
parently contingent  upon  surviving 
the  death  of  the  life  tenant,  as  where 
the  remainder  is  contingent  upon  that 
event  (see  annotation  accompanying 
Compton  V.  Barbour,  ante,  473),  or 
where  there  is  an  alternative  substi- 
tutional gift  (see  annotation  accom- 
panying Sherman  v.  Flack,  ante,  460), 
will  not  prevent  acceleration.  In  oth- 
er words,  where  the  purpose  of  the 
testator  in  postponing  distribution  is 
merely  to  let  in  the  precedent  estate, 
the  premature  termination  of  such  es- 
tate will  have  the  effect  of  also  ter- 
minating the  contingency  to  which 
gift  over  is  subject,  which,  though 
nominally  contingent  upon  survivins^ 
the  life  tenant,  is  to  be  read  as  con- 
tingent  upon  surviving  the  termina- 
tion of  the  precedent  estate.  As  ia 
demonstrated  by  the  cases  cited  in  tiie 
annotations  above  referred  to,  it  is  not 
enough,  to  show  an  intention  that  ac- 
celeration shall  not  take  place,  that 
the  result  may  be  to  alter  the  mem- 
bership of  the  class  whose  interest  is 
accelerated. 

Dower  attst*  as  am  obstftole  t«  aeealsw.* 
tlon  of  Tostixig. 

But  actual  enjoyment  of  the  prop- 
er^ may,  as  in  the  reported  case 
(Young  v.  Hakbis,  ante,  477),  be 
postponed  by  the  assignment  of  dower 
therefrom,  or  by  the  superior  right  of 
legatees  disappointed  by  the  widow's 
election,  to  compensation  out  of  the 
testamentary  provision  renounced  by 
her.  In  such  case,  the  further  ques- 
tion arises  whether  the  postponement 
ci  the  enjoyment  operates  to  extend 
the  operation  of  the  contingency.  Of 
this  question  there  has  been  but  little 
judicial  discussion. 

That  dower  constitutes  no  obstacle 
to  acceleration  is  held  in  Roe  v.  Doe 
(1914)  6  Boyce  (Del.)  545. 93  Ati.  373, 
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Ann.  Cas.  1918C,  409,  where  testator 
gave  all  his  estate  to  his  wife  for  lif e» 
and  after  her  death  to  his  "then  living 
ehildren  (or»  in  case  of  their  death,  to 
their  legal  representatives),  share  and 
share  alike,"  and  in  which  it  was  held 
that,  upon  the  widow's  rennnclation  of 
the  provision  made  for  her  in  the  will, 
those  children  of  the  testator  who 
were  then  living  thereupon  became  en- 
titled to  the  whole  of  the  real  estate 
of  the  testator,  subject  to  the  dower 
rights  of  tiie  widow,  and  were  there- 
fore entitled  to  the  possession  there- 
of OS  against  the  widow,  to  whom  her 
dower  had  not  yet  been  assigned. 

In  Brown's  Appeal  (1866)  27  Pa.  62, 
testator  gave  an  estate  during  widow- 
hood, in  certain  realty,  to  his  widow, 
with  the  direction  that  upon  her  mar- 
riage or  death  such  property  should 
be  sold  by  his  executor,  and  the  pro- 
ceeds divided  in  manner  specified. 
B7  the  power  to  sell,  the  fee  was,  un- 
der a  Pennsylvania  statute,  vested  in 
the  executor,  subject  to  the  life  estate 
of  the  widow.  It  was  held  that,  upon 
the  widow's  renunciation,  the  life  es- 
tate given  her  was  merged  in  the 
greater  estate  vested  in  the  executor, 
mbject  to  her  right  of  dower. 

In  HiUikin  v.  Welliver  (1882)  37 
Ohio  St.  460,  where  testator  gave  all 
his  estate,  after  the  payment  of  debts 
and  funeral  expenses,  to  his  wife  dur- 
ing her  life,  with  the  privil^e  of  dis- 
posal, and  further  provided:  "The 
residue  of  my  estate  is  to- be  distrib- 
uted to  the  heirs  of  my  side  of  the 
house  in  such  portions  as  she  may  di- 
rect, by  will  or  otherwise,"  and  tiie 
widow  died  without  having  made  an 
election  to  take  under  the  will,  it  was 
held  that  the  failure  of  the  widow  to 
take  under  the  will  left  the  real  estate 
to  vest  in  the  devisees  of  the  estate  in 
remainder,  subject  to  the  widow's 
(tower. 

The  question  whether  the  assign- 
ment of  dower  has  the  effect  to  post- 
pone vesting  was  involved,  although 
not  in  terms  decided,  in  O'Rear  v.  Bogie 
(1914;  157  Ky.  666,  163  S.  W.  1107. 
where  testator  gave  all  of  his  real  es- 
tate to  his  wife  for  life,  remainder 
to  his  brother  John  for  life,  with  the 
further  provision:  "Upon  the  death 
5  A.L.R.^1. 


of  both  my  said  brother  and  my  wife, 
or  in  the  event  they  both  should  be 
dead  at  my  death,  I  give,  bequeath, 
and  devise  the  remainder  of  my  prop- 
erty herein  given  them,  and  not  other- 
wise disposed  of  by  this  will,  to  my 
kindred  as  follows:  To  the  descend- 
ants that  are  then  living  of  my  broth- 
ers and  sisters,  as  if  I  had  died  in- 
testate. All  my  brothers  and  sisters 
(save  John  W.  O'Rear)  being  now 
dead,  the  said  property  is  directed  to 
go  to  the  children  then  living  of  my 
said  brothers  and  sisters  and  to  the 
then  living  descendants  of  such  of 
them  as  are  then  dead.  The  said  de- 
scendants to  then  take  what  their 
respective  ancestors  would  have  taken 
had  they  then  been  alive."  Testa- 
tor's brother  John  did  not  survive 
him,  and  the  widow  renounced  the 
will.  Dower  was  assigned  her  in 
the  land,  after  which  she  sold  and 
conveyed  her  dower  to  a  certain  per^ 
son,  who  also  obtained  a  conveyance 
from  the  descendants  of  testator's 
brothers  and  sisters  living  at  the 
death  of  the  testator.  It  was  held  that 
such  grantee  took  a  good  title,  which 
his  vendee  was  bound  to  accept.  This 
holding  necessarily  implies  that  the 
reversion  of  the  property  in  which 
dower  was  assigned  vested,  at  the  time 
of  the  renunciation,  in  the  descendants 
then  living  of  the  testator's  brothers 
and  sisters. 

A  case  which,  though  not  involving 
the  effect  of  the  assignment  of  dower 
in  the  property  in  which  a  contingent 
remainder  was  given,  is  of  collateral 
interest  as  holding  that  an  outstand- 
ing life  estate  in  a  portion  of  the  prop- 
er^ will  not  extend  the  operation  of 
the  contingency,  is  Spangler's  Estate 
(1914)  23  Pa.  Dist.  R.  332.  There  tes- 
tator gave  the  residue  of  his  estate 
in  trust  to  pay  three  fourths  of  the  in- 
come derived  therefrom  to  his  wife 
for  life,  and  one  fourth  to  his  half 
sister  for  life,  with  a  further  provi- 
sion that  on  the  death  of  either  of 
them,  or  both  of  them,  the  principal 
of  the  share  of  which  each  should 
have  theretofore  received  the  income 
should  be  divided  equally  among  tes- 
tator's cousins,  and  that  "if  any  of 
the  beneficiaries  .  .  .  shall  die  be^ 
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fore  the  decease  of  the  life  tenants, 
the  legacies  herein  given  to  them  shall 
lapse  and  become  part  of  my  residuary 
estate."  He  also  devised  certain  real- 
ty to  his  half  sister  for  life,  and  di- 
rected that  on  her  death  it  should  be 
sold  and  the  proceeds  form  part  of  the 
residuary  estate.  The  widow  having 
renounced  the  will,  it  was  held  that 
the  remainder  in  three  fourths  of  the 
residue  was  accelerated,  and  vested 
indefeasibly  in  his  cousins  then  living, 
BO  that  the  administrator  of  one  of 
them,  who  died  in  the  lifetime  of  the 
widow,  was  entitled  to  participate  in 
the  proceeds  of  the  realty  devised  to 
the  half  sister  for  life.  The  court 
said:  "The  wife's  election  terminated 
the  trust  for  her  benefit,  and  the 
residuary  estate,  except  so  far  as  the 
rights  of  Bertha  E.  Adams  [the  half 
sister]  were  concerned,  and  so  far  as 
it  was  necessary  to  keep  the  same  in- 
tact,  because  the  property,  though  not 
in  possession,  of  the  seven  nephews 
and.  nieces  of  testator's  mother,  who 
survived  him.  Their  enjoyment  was 
alone  postponed.  Now  that  the  wife 
is  dead  and  the  remainder  interest  is 
sold,  the  reason  for  withholding  dis- 
tribution no  longer  exists.  If  the  lega- 
cies were  contingent  upon  the  death 
of  the  widow,  her  renunciation  was 
the  same,  as  to  determining  the  con- 
tingency, as  her  death.  Coover's  Ap- 
peal (1873)  74  Pa.  143." 

That  the  vesting  of  a  remainder 
which  otherwise  would  be  accelerated 
by  the  widow's  renunciation  of  the 
precedent  estate  may  be  postponed  by 
the  assignment  of  dower  is  held  in 
Swann  v.  Austell  (1918)  253  Fed.  807, 
rehearing  denied  in  (1919)  267  Fed. 
870.  There  the  testator  gave  the  fam- 
ily residence  to  his  wife,  "to  have, 
hold,  use,  and  occupy  as  a  home  for 
her  and  our  children,  for  and  during 
the  natural  life  of  my  said  wife,  or 
until  she  shall  marry  again.  Upon 
the  happening  of  either  of  which 
events  said  property  shall  go  to  aijd 
belong  to  my  children  that  may  be  liv- 
ing at  the  time  of  the  death  or  mar- 
riage of  my  said  wife,  share  and  share 
alike,  or,  if  any  of  my  children  shall 
be  dead  at  that  time  leaving  children 
surviving  them,  such  last-mentioned 


children  shall  take  the  share  of  their 
deceased  parent."  He  also  directed 
his  executors  not  to  sell  certain  realty 
during  the  life  of  his  wife,  and  out  of 
the  rents  therefrom  to  pay  her  the  sum 
of  $2,000  per  annum  during  her  nat- 
ural life,  and  to  divide  the  balanee 
equally  between  his  children,  and  di- 
rected that  after  his  wife's  death  tiie 
property  should  be  sold  and  the  pro- 
ceeds divided  among  his  children, 
share  and  share  alike,  the  child  or 
children  of  any  deceased  child  to  take 
the  share  of  their  deceased  parent 
He  directed  the  residue  of  his  estate 
to  be  sold,  and  the  proceeds  equally 
divided  among  bis  children.  He  fur- 
ther declared:  "In  any  item  of 
will  where  a  division  of  property  is 
directed  to  be  made  between  my  chil- 
dren, I  hereby  declare  it  to  be  my  will 
and  desire  that  if  any  of  my  children 
should  be  dead  at  the  time  snch  divi- 
sion is  to  be  made,  leaving  any  child 
or  children  surviving  them,  that  saeh 
surviving  child  or  children  shall  take 
the  portion  of  their  deceased  parent 
And  in  the  event  any  of  my  children 
shall  die  before  the  division  of  any 
part  or  the  whole  of  my  estate  as  pro> 
vided  for  in  this  my  will,  leaving  no 
issue  or  surviving  children,  then  it  is 
my  will  and  desire  that  the  portion  of 
my  estate  that  would  have  otherwise 
gone  to  such  deceased  child  or  chil- 
dren shall  be  divided  between  my  oth- 
er surviving  child  or  children,  share 
and  share'  alike."  The  widow  re- 
nounced the  will  and  elected  to  take 
dower,  which  was  admeasured  to  her  in 
the  residence  property,  in  a  portion  of 
the  property  out  of  which  the  annuity 
was  given,  and  in  property  which 
formed  part  of  the  residuary  estate. 
It  was  held  that,  as  to  the  property  in 
which  dower  was  assigned,  the  con- 
tingency of  surviving  the  widow  con- 
tinued in  force,  and  accordingly  that 
one  claiming  through  a  child  who  died 
without  issue  in  the  lifetime  of  the 
widow  was  not  entitled  to  an  interest 
therein,  on  the  ground  that  the  will 
manifested  an  intention  that  the  prop- 
erty which  would  become  available 
for  distribution  upon  the  death  of  his 
wife  should  be  divided  only  among  liv- 
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iDf  children  or  the  issue  of  deceased 
children. 

BffMt  of  Imtwrrralas  richt  of  dlmp- 
f«lmtMl  l«KatMS  t«  eompeamtSoiu 
As  to  the  eireumstauces  under  which 
njoyment  of  a  remainder,  accelerated 
by  the  election  of  the  life  tenant  to 
take  against  the  will,  may  be  post- 
poned for  the  purpose  of  corapensat- 
is;  disappointed  legatees,  see  anno- 
tation accompanying  Sellick  v.  Sellick, 
-  A.LR.  — . 

The  statement  is  occasionally  to  be 
met  with  in  the  cases  that  the  right 
of  legatees  whose  gifts  have  been  im- 
paired by  the  election  of  the  widow 
to  t&ke  her  dower  and  statutory  rights, 
to  compensation  out  of  the  renounced 
estate,  will  prevent  acceleration,  but 
the  context  shows  that  it  is  an  ac- 
nleration  of  the  enjoyment  by  the  re- 
maindermen, and  not  an  acceleration 
of  tbe  vesting,  that  is  meant.  An  in- 
itance  of  this  sort  is  Holdren  v.  Hold- 
ren  (1908)  78  Ohio  St.  276,  18  L.R.A. 
(N.S.)  272,  85  N.  E.  537,  in  which  it 
ns  held  that  there  could  be  no  ac- 
celeration of  a  remainder  to  testator's 
son  expectant  upon  the  termination 
of  the  life  estate  of  his  mother,  where 
her  election  to  take  her  dower  and  dls- 
tribotive  share  had  the  effect  to  dimin- 
ish gifts  to  others;  but  that  the  wid- 
ow's life  estate  would  be  eequestered 


to  compensate  the  disappointed  devi- 
sees. The  question  whether  or  not, 
if  there  should  be  a  surplus  after  com- 
pensating the  disappointed  devisees, 
it  should  be  paid  to  the  remainderman 
or  would  descend  as  intestate  prop- 
erty, was  expressly  left  undecided. 

But  Uiat  the  right  to  compensation 
is  an  obstacle  only  to  enjoyment,  rath- 
er than  to  acceleration  of  the  remain- 
der, is  indicated  by  other  decisions. 

Thus,  for  example,  in  Kirchner  v. 
Kirchner  (1911)  71  Misc.  67,  127  N. 
Y.  Supp.  899,  it  is  said  that  the  re- 
nunciation of  the  widow  could  not  de- 
feat the  gift  of  the  remainder,  but 
that  the  latter  became  immediately  ac- 
celerated, charged,  however,  with  the 
equity  in  favor  of  disappointed  devi- 
sees. 

Whether  the  postponement  of  en- 
joyment by  the  remaindermen  in  favor 
of  disappointed  legatees  will  likewise 
postpone  the  vesting  seems  never  to 
have  been  judicially  discussed,  the 
only  decision  having  any  bearing  on 
the  question  being  Meek  v.  Trotter 
(1915)  183  TeiUL  145,  180  S.  W.  176, 
in  which  the  possibility  of  an  exten- 
sion of  a  contingency  beyond  the  time 
of  renunciation  of  the  precedent  es- 
tate appears  to  have  been  ignored. 

E.  S.  0. 


IRWIN  a  SMITH,  Appt, 

V. 

HENRY  E.  KIBBE,  Ext.,  etc.,  of  Edwin  M.  Smith,  Deceased,  et  al. 

Kansas  Supreme  Court  —  Fehruary  8,  1019*, 

(104  Kan,  159,  178  Pac.  427.) 

Excentor  and  administrator  —  right  to  compel  exoneration  of  realty. 

1.  If  the  executor  fails  to  follow  the  statutory  rule  requiring  him  to 
pay  a  mortgage  debt  out  of  the  personalty,  the  devisee  of  the  real  estate 
may  maintain  an  action  to  require  him  to  exonerate  the  real  estate  de- 
vised by  discharging  the  mortgage  debt  out  of  the  personal  estate. 

[See  note  on  this  question  beginning  on  page  488.] 


—fond  for  payment  of  debts. 

2.  In  the  absence  of  a  provision  to 
tbe  contrary  in  a  will,  the  debts  of  the 
tefftator  are  payable  primarily  out  of 

Headnotes  by  JoBNSTON,  Ch.  J. 


the  personal  estate,  as  the  statute  pre- 
scribes, and  if  it  is  insufficient  resort 
may  be  had  to  the  realty. 
[See  11  B.  C.  L.  126.] 
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— mortgage  debt. 

3.  Where  no  other  purpose  is  ex- 
pressed in  the  will,  it  is  the  duty  of 
the  executor  to  pay  a  debt  secured  by 
a  mortgage  on  real  estate,  the  same  as 
unsecured  debts  are  payable,  if  there 
are  sufficient  funds  for  that  purpose  in 
his  hands. 

[See  11  R.  C.  L.  189,  190.] 
Mortgage  —  assumption  of  debt  — 
election  by  mortgagee. 

4.  Where  a  grantee  in  a  conveyance 
of  land  assumes  and  agrees  to  pay  a 
debt  secured  by  a  mortgage  upon  liuid, 
and  it  forms  a  part  of  the  purchase 
price  of  the  land,  the  mortgagee  may 
accept  him  as  a  debtor,  or  he  may  rely 
alone  upon  the  mortgage  to  meet  Ihe 
obligation. 

[See  19  R.  C.  L.  374  et  seq.] 

—  primary  liability. 

5.  A  sale  of  the  land  so  encumbered, 
by  the  grantee  to  another,  in  which  the 
other  agrees  to  assume  and  pay  the 
mortgage  debt,  makes  the  latter  per- 
sonally liable  for  such  debt,  if  his 
grantor  was  himself  liable  for  it. 

[See  19  R.  C.  L.  375.] 

—  ruling  on  facts. 

6.  Under  the  facts  stated  in  the  find- 
ings herein,  it  is  held,  that  the  first 
grantee  was  personally  liable  for  the 
mortgage  deb^  and  the  second  grantee 
who  assumed  its  payment  was  lilKwise 
liable. 

[See  19  R.  C.  L.  876.] 


—  acceptance  of  new  debtor  —  what 
constitutes. 

7.  The  acceptance  of  payments  of  in- 
terest and  of  principal  upon  the  mcnt- 
gage  debt  by  the  owner  of  the  debt  i» 
sufficient  to  constitute  an  aooepttnce 
of  the  p^or  as  his  debtor. 

— failure  to  b^in  ffozecUMBnre  —  ef- 
fect 

8.  The  fact  that  the  owner  did  not 
begin  a  foreclosure  proceeding  on  the 
mortgage,  nor  take  oth^  steps  to  en- 
force the  payment  of  the  mortgage  debt 
by  the  one  who  assumed  to  pay  it,  does 
not  make  the  obligation  any  the  less 
personal. 

Homestead  —  sale  —  consent  of  wife. 

9.  Under  the  facts  of  the  case,  it  is 
held,  that  the  contract  for  the  sale  of 
the  land,  which  was  a  homestead,  is 
not  invalid  because  of  the  lack  of  con- 
sent of  the  wife  of  the  grantor;  she 
having  signed  a  deed  in  consummation 
of  the  contract,  and  both  being  parts 
of  a  single  transaction. 

Executor  and  administrator  —  ex- 
oneration of  land  —  failure  to  pre- 
sent claim. 

10.  The  plaintiff  was  not  barred  of 
his  relief  for  exoneration  of  l^e  land 
because  of  a  failure  of  the  holder  of 
a  mortgage  debt  to  present  it  to  the 
probate  court  as  a  demand  against  the 
estate  of  the  testator  within  the  period 
of  two  years,  the  debt  not  being  barred 
by  any  of  the  limitations  prescribed 
by  the  Code. 

[See  11  R.  C.  L.  207,  212.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Cowley 
County  (Fuller,  J.)  in  favor  of  defendants  in  an  action  brought  to  compd 
the  defendant  executor  to  pay  an  indebtedness  secured  by  a  mortgage 
upon  land  of  his  decedent,  out  of  the  proceeds  of  the  personal  estate. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  C.  Bloss,  A.  M.  Jackson,  The  mortgage  debt  was  the  personal 
and  A.  L.  Noble,  for  appellant:  obligation  of  the  testator. 


All  debts  must  be  paid  out  of  the 

personal  estate  of  decedent. 

18  Cyc.  310;  2  Woerner,  Am.  Law  of 
Administration,  p.  1105;  Page,  Wills,  § 
756 ;  Turner  v.  Laird,  68  Conn.  198,  35 
Atl.  1124;  Hewes  v.  Dehon,  3  Gray, 
205;  Ancaster  v.  Mayer,  1  Bro.  Ch.  454, 
28  Eng.  Reprint,  1237,  18  Eng.  Rul. 
Cas.  177;  2  Jarman,  Wills,  533;  Suther- 
land V.  Harrison,  86  111.  363;  Minter  v. 
Burnett,  90  Tex.  245,  38  S.  W.  360; 
Newcomer  v.  Wallace,  30  Ind.  216; 
Keene  v.  Munn,  16  N.  J.  Eq.  S98;  Len- 
jiig's  Appeal,  52  Pa.  135. 


Colorado  Sav.  Bank  v.  Bales,  101 
Kan.  100,  166  Pac  843;  Union  Stove  & 
Mach.  Works  v.  Caswell,  48  Kan.  689. 
16  L.R.A.  85,  29  Pac.  1072;  Fisher  v. 
Spillman,  85  Kan.  f?52,  118  Pac.  €5; 
Herrin  v.  Abbe,  55  Fla.  769.  18  L.R.A 
(N.S.)  907,  46  So.  183;  Perkins  v.  Mc- 
Auliffe,  105  Wis.  582,  81  N.  W.  645; 
Re  Bernel,  165  Cal.  223,  131  Pac.  375, 
Ann.  Cas.  1914D,  26;  J.  H.  Magill  Lara- 
ber  Co.  v.  Lane-White  Lumber  Co.  90 
Ark.  426,  119  S.  W.  822;  Martin  vJ 
Hush,  91  Kan.  833,  139  Pac  401 ;  Mb 
Andrew  v.  Sowell,  100  Kan.  47,  161 
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Pie.  658;  Bossinfrhsm  t.  Syck,  118 
lowi,  192, 91  N.  W.  1047. 

The  actiim  was  not  barred  bs^  the 
Statute  of  Xiimitationft. 

RuneU  v.  Wheeler,  129  Mich.  41,  88 
K.  W.  78;  Ross  t.  WooUard,  76  Kan. 
383»  89  Fac  680j  Tamer  v.  Lfurd,  68 
Conn.  198.  85  Atl.  1124. 

Mr.  Charies  W.  Roberts  for  appel- 
lees. 

Johnston,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  action  was  brought  to  com- 
pel the  executor  of  an  estate  to  pay 
an  indebtedness  secured  by  a  mort- 
gage upon  land  of  the  estate  of  a  de- 
ceased person,  out  of  the  proceedd 
of  the  personal  estate,  and  in  that 
way  exonerate  the  land  from  the  lien 
ef  the  mortgage. 

In  1909,  Thomas  Haney  owned  a 
fatm  on  which  there  was  a  mort- 
gm  of  $3,000.  He  sold  it  to  Bu&- 
sart  &  CoUier,  and  in  the  contract 
of  purchase  it  was  stipulated  that 
they  assumed  and  would  pay  the 
mortgage  debt.  In  the  deed,  how- 
ercr,  tiiere  was  no  mention  made  of 
be  assumption,  but  there  was  a 
danse  excepting  the  mortgage  f  rdm 
the  covenants  of  warranty.  Prior 
to  the  sale  the  land  had  been  occu- 
pied by  Han^  and  wife  as  ^eir 
homestead,  and  it  appears  that  she 
did  not  sign  the  contract,  but  she 
did  sign  the  deed  which  was  execut- 
ed on  the  same  day  as  the  contract, 
and  deposited  with  it  in  a  bank  to 
await  compliance  with  the  condi- 
tions of  tke  transfer.  Bussart  & 
Collier  conveyed  the  land  to  Edwin 
U.  Smith,  and  in  the  conveyance 
there  was  an  express  stipulation 
that  Smith  assumed  and  agreed  to 
pay  the  mortgage  debt,  which  was 
part  of  the  purchase  price  of  the 
land.  Shortly  after  the  latter  con- 
veyance Smx^  died  testate,  and  in 
his  will  was  a  general  direction  for 
the  payment  of  his  debts  out  of  his 
estate.  Aside  from  a  bequest  of 
$100,  he  gave  Ms  wife  all  of  his  per- 
sonal property  and  a  life  estete  in 
an  of  his  i:ealty ;  to  his  son  Irwin  6. 
Smith,  the  plaintiff,  the  fee-simple 
title  of  his  real  estate  was  given, 
subject  to  Uie  life  estete.  No  specif- 
ic reference  to  the  mortgage  on  the 
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land  or  the  debt  which  it  secured 
was  made  in  the  will. 

The  principal  question  presented 
here  is.  From  what  source  should  the 
mortgage  debt  be  paid?  The  stet- 
ute  and  the  will  must  determine  the 
question.  Considerable  is  said  in 
^e  briefs  as  to  the  common-law 
rules  relating  to  the  exoneration  of 
the  realty  of  an  estete  of  a  deceased 
person,  but  as  our  statute  provides 
for  the  settlement  of  estates  and  the 
descent  and  devolution  of  property, 
we  must  look  to  it,  and  to  the  will 
made  in  pursuance  of  the  stetute, 
to  determine  from  what  fund  the 
indebtedness  should  be  paid.  It  was 
competent  for  the  testator  to  require 
the  pasrment  of  the  mortgage  debt 
out  of  a  particular  fund,  or  to  de- 
vise the  land  subject  to  the  mortgage 
debt.  In  this  instance  the  testetor 
did  neither.  In  general  terms  he 
directed  that  his  debts  should  be 
paid  out  of  his  estete,  without  indi- 
cating that  any  particular  fund  or 
property  should  be  used  for  that 
purpose.  The  personal  property, 
which  amounted  to  $4,016,  and  also 
the  life  estate  in  his  land,  were  giv- 
en to  his  wife,  without  indicating 
the  part  which  should  be  devoted  to 
ttie  payment  of  debts. 

The  fee  title,  as  we  have  seen,  was 
given  absolutely  to  his  son,  without 
mention  of  the  mortgage  debt  or  of 
anything  indicating  an  obligation  of 
the  devisee  to  pay  the  mortgage 
debt.  There  being  nothing  in  the 
will  indicating  the  purpose  of  the 
testetor  that  the  debte  should  be 
paid  out  of  any  particular  fund,  and 
tiiere  being  no  provision  that  any 
class  of  his  property,  real  or  per- 
sonal, should  be  exempted  from  the 
payment  of  his  debte,  the  rule  of 
payment  prescribed  _  ^ 
by  the  statute  must 
be  followed.    The  -'"»<>  *»'  w- 

j  ,  .■^""■l"*^***     .  V      meat  of  debt*. 

debte  of  a  testator 
are  primarily  payable  out  of  the 
personal  property.  Gen.  Stet.  1915, 
§§  3853,  4553,  11,812,  If  the  per- 
sonal property  is  insufficient  to  pay 
all  the  debte  of  the  deceased,  resort 
to  the  real  eptete  may  be  had  for 
that  purpose.    Gen.  Stet.  1916,  § 
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4598.  This  is  the  exoneration  pro- 
vided by  statute*  where  a  testator 
in  his  will  has  not  required  the  ap- 
propriation of  a 
-mortvw  particular  part  of 
his  estate  to  the 
payment  of  debts.  A  debt  secured 
by  a  mortgasre  falls  within  the  class 
of  obligations  payable  from  person- 
al proi>erty.  The  note  secured  con- 
stitutes the  debt,  and  is  the  main 
thing-f  while  the  mortgage  is  a  mere 
incident  and  collateral  to  the  note; 

It  has  been  said :  "The  rule  that 
testator's  debts  are  primarily  pay- 
able out  of  his  personalty  applies 
not  only  to  his  general  debts,  but  to 
such  debts  as  have  become  liens  up- 
on specified  property  of  testator, 
whether  real  or  personal.  Unless 
the  contrary  appears  in  his  will  these 
debts  are  payable  primarily  out  of 
his  personal  estate  not  specifically 
bequeathed.  The  omission  of  mort- 
gagees to  present  tiieir  claims  to  the 
executor  does  not  destroy  the  right 
of  the  devisee  of  mortgaged  prop- 
erty to  have  the  debt  paid  out  of  the 
personalty."  Page,  Wills,  §  765. 

See  also  Newcomer  v.  Wallace,  30 
Ind.  216. 

It  follows  that  all  the  debts,  se- 
cured and  unsecured,  of  the  testator , 
herein,  are  payable  from  the  per-' 
sonal  estate,  if  it  is  sufficient  for 
that  purpose.  The  wife  and  the  son 
each  took  the  share  given  her  and 
him,  subject  to  the  directions  in  the 
will  and  to  the  requirements  of  the 
statute. 

It  is  contended,  however,  that  the 
mortgage  debt  was  not  in  fact  an 
obligation  of  the  testator;  that, 
while  he  had  specifically  assumed 
and  agreed  to  pay  it,  the  promise 
was  not  binding,  because  his  gran- 
tors, Bussart  &  Collier,  had  not 
agreed  and  were  under  no  obliga- 
tion to  pay  the  debt. 

In  Colorado  Sav.  Bank  v.  Bales, 
101  Kan.  100,  165  Pac.  843,  it  was 
decided  that  "a  grantee  who,  in  a 
deed,  assumes  and  agrees  to  pay  a 
mortgage  on  the  land  conveyed,  is 
not  personally  liable  to  the  mort- 
gagee unless  the  grantor  in  that 
deed  is  liable."    (Syl.  H  1.) 

Although  there  may  be  no  liabil- 


ity to  a  mortgagee  in  such  case,  one 
may  arise  upon  a  promise  of  a  gran- 
tee to  an  intervening  grantor  for 
the  assumption  of  the  mortgage  as  a 
condition  of  the  transfer.  Morlan 
V.  Loch,  95  Kan.  716,  149  Pac.  431. 
It  can  hardly  be  said,  however,  t^t 
the  grantors  of  the  testator  were  not 
liable  to  the  mortgagee  for  the  mort- 
gage debt.  Although  the  assump- 
tion of  the  debt  was  not  expressly 
mentioned  in  the  deed  executed  by 
Haney  to  them,  the  written  contract, 
executed  in  pursuance  of  a  verbal 
agreement,  contained  an  express 
promise  to  assume  and  pay  the  debt 
This  promise  and  assumption  was 
just  as  binding  as  if  it  had  constitut- 
ed a  provision  of  the  deed.  To  be 
valid,  it  was  not  essential  that  the 
agreement  be  a  part  of  the  deed,  nor 
that  the  promisor  should  have  signed 
any  writing.  Fisher  v.  Spillman,  85 
Kan.  552, 118  Pac.  65.  The  fact  that 
Bussart  had  his  wife  named  as  a 
grantee  in  the  deed  did  not  take 
away  the  binding  effect  of  the  obli- 
gation. She  left  the  transaclion  of 
business  to  her  husband,  and 
took  her  interest,  whatever  it  may 
have  been,  subject  to  the  agreement 
which  Bussart  &  Collier  made  mHi 
the  grantor,  Haney.  A  valid  agree- 
ment had  been  made  between  Haney 
and  the  firm  of  Bussart  ft  Collier; 
and  while  the  wife  of  Bussart,  who 
is  named  in  the  deed,  was  not  in- 
formed as  to  the  contract  of  assump- 
tion, her  agent  and  husband  had  full 
knowledge  of  that  contract,  and  in 
pursuance  of  it  the  deed  was  made. 

It  is  argued  that  there  was  no  ac- 
ceptance or  ratification  of  the  as- 
sumption of  the  mortgage  debt  by 
the  owner  of  it,  and  that  the  testa- 
tor could  not  be  regarded  as  the 
debtor  of  the  owner  until  there  was 
an  acceptance  by  him.    It  appears 
that  the  owner  of  the  debt  recog- 
nized the  testator  as  a  debtor,  inas- 
much as  he  accept- 
ed from  Smith  pay-  ^SiS^  - 
ments  of  mterest  as  new  <ebtoi^ 
well  as  a  small  pay-  StSe^f 
ment  of  the  princi- 
pal.  It  was  optional  with  the  hold- 
er of  the  debt  to  accept  payment 
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from  the  testator  and  the  executor 
^.«p«o«  ot  of  his  estate,  or  to 
4cbt-eieetioB  rcly  on  the  mort- 
fe,  .ortcv...    g^ggjj  property  for 

payment  of  the  debt.  There  was  an 
obUgation  by  the  testator  to  his 
grantors  to  pay  the  debt,  and  upon 
an  acceptance  by 
n'SSST'  the  owner  of  the 

debt,  a  liability  of 
the  testator  arose  in  favor  of  the 
owner  also.  It  then  became  a  per- 
sonal liability  of  the 
testator,  which  the 
owner  could  enforce  at  his  option. 
There  is  a  finding  that  the  owner  of 
the  debt  was  satisfied  with  the 
mortgage  security,  and  has  never 
sought  to  enforce  payment  by  those 
who  assumed  the  payment  of  the 
ddiit  The  fact  that  the  owner  did 
not  try  to  enforce  payment  against 
one  who  assumed  to  pay  the  debt^ 
^■■rc  t*  which  constituted  a 
fec«iB  tare-  part  of  the  pur- 
chase  price  of  the 
land,  does  not  make  the  obligation 
of  the  latter  any  the  less  personal. 
It  has  been  said:  "But  it  is  dear 
that  an  actual  dealing  with  the  mort- 
gagee is  not  essential  to  render  the 
debt  personal  to  the  purchaser,  for 
the  same  effect  will  be  produced  if 
the  transaction  between  vendor  and 
vendee  is  such  as  to  show  that  the 
purchase  was  inclusive  of  the  mort- 
gagee's interest  in  the  land^  not  of 
the  equity  of  redemption  only;  the 
mortgage  debt  forming  part  of  the 
price  of  the  estate."  2  Jarman, 
Wills,  6th  ed.  •1450. 

There  is  a  further  contention  that 
tlie  contract  of  assumption  is  not 
binding  because  the  farm  was  the 
homestead  of  the  Haneys,  that  the 
consent  of  the  wife  to  the  contract 
was  lacking,  and  that  this  circum- 
stance caused  a  break  in  the  chain 
of  liability.  This  contention  cannot 
be  upheld.  The  title  of  the  land 
was  in  Haney.  His  wife  did  not, 
it  is  true,  sign  the  contract 
of  sale  in  which  there  was  an 
assumption  of  the  debt,  but  it 
cannot  be  said  that  there  was  a 
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lack  of  her  consent.  The  contract  and 
tiie  deed,  which  she  eome-t-d- 
did  sign,  were  exe*  Mie-consent 
cuted  on  the  same 
day,  were  parts  of  a  single  trans- 
action, and  both  were  deposited 
together  in  a  bank  until  final  adjust- 
ment was  made  between  the  gran- 
tors and  the  grantees,  and  the  trans- 
action between  them  was  completed. 
The  signing  of  the  deed  and  the 
other  steps  taken  in  the  consumma- 
tion of  the  contract  evidenced  a  con- 
sent by  her  as  convincing  as  if  she 
had  signed  both  papers. 

Another  objection  urged  against 
the  claim  of  personal  liability  of  the 
estate  to  pay  the  debt  is  that  it 
WBS  not-  presented  to  the  probate 
court  within  the  period  prescribed 
by  the  nonclaim  limitation.  Gen. 
Stat.  1915,  §  4565.   The  failure  of 
the  plaintiff  to  pre- 
sent  such  a  claim  is  ad^nistrator 
no  bar  to  the  bring-  ;^?^«.v;JliSi?»^ 
ing  of  this  equitable  to  present 
proceeding.        In  " 
speaking  of  the  failure  of  a  mort- 
gagee to  present  his  ittortgage  debt 
as  a  demand  against  an  estate,  it 
was  said :  "It  is  generally  held  tiiat 
claims  purely  equitable  in  their  na- 
ture require  no  presentation  or  ap- 
proval."   Andrews       Horse,  61 
Kan.  30.  82  Pac.  640. 

He  had  no  claim  against  the  estate 
to  present.  The  owner  of  the  mort- 
gage had  aright  to  look  to  the  per- 
sonal obligation  of  the  testator  to 
pay  the  mortgage  debt.  The  liabil- 
ity of  the  testator  and  of  the  estate 
was  a  continuing  one,  which  could 
be  enforced  at  any  time  before  the 
mortgage  debt  became  barred  un- 
der tiie  ordinary  limitations  pre- 
scribed by  the  Code.  The  debt  in 
question  was  still  alive  and  enforce- 
able by  the  owner,  and,  not  having 
run  as  against  him,  it  cannot  be 
held  to  have  run  against  this  equit- 
able proceeding  to  exonerate  the 
land  from  the  payment  of  the  debts 
of  the  estate,  until  the  personal 
property  has  been  exhausted. 
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On  the  findings  of  the  court  it 

-rtskt  to  mm-  Hiust  be  held  that 
p«i  exonepAtioB  Uie  plaintiff  was  en- 

ot  re.ltT.  titjgj   to  relief 

sought,  and  therefore  the  judgment 


iB  reversed  and  the  cause  rananded, 
with  directions  to  enter  judgment  in 
favor  of  plaintiff  in  accordance  with 
the  prayer  of  his  petition. 


ANNOTATION. 

^-      « •         7?  A  ;  ;<      :    x.v/  />  ->  /•  L 

Rifl^  of  heir  fir  deraee  to  have  real  pnpettf  exiMienited  from  Ben  thereon 

at  ftrpffiiff  of  penonal  estale. 


I.  General  mle: 

a.  As  to  TeddiuxT  estate  or  lega- 

eiea,  488. 

b.  As  to  specific  legacies,  492. 

c.  As  to  general  or  pecuniary  lega^ 

cies:  , 

1.  In  general,  493. 

2.  Effect  of  charge  of  testator's 

dcdtts  npon^personal  estate^ 
496. 

n.  Enforcement  of  exoneration: 
s.  In  general,  497, 
b.  Waiver,  498. 

This  note  deals  only  with  the  ques- 
tion of  exoneration  as  between  the 
heir  or  devisee  on  one  hand,  and  lega- 
tee or  distributee  on  the  other,  and 
does  not  include  cases  involving  the 
right  of  the  widow  to  have  exonerated 
real  estate  in  which  she  has  a  dower 
interest. 

7.  General  rule, 

a.  A.B  to  residuary  estate  or  UtQOoiea. 

It  is  not  intended  to  include  herein 
cases  involving  the  construction  of 
provisions  in  wills  which  refer  to  the 
liens  of  the  decedent  In  such  a  way 
as  to  raise  a  question  of  the  intent  of 
the  testator  to  exonerate  his  real  es- 
tate from  lien  thereon,  although  eases 
aie  included  which  involve  merely  a 
general  provision  in  the  will  for  the 
payment  of  the  testator's  Just  debts 
and  funeral  expenses.  Another  class 
of  cases  excluded  is  that  involving  the 
construction  of  wills,  as  to  whether 
a  bequest  is  specific,  and  hence  not 
generally  subject  to  appropriation  to 
the  exoneration  of  the  real  estate,  or 
whether  it  is  residuary.  Cases,  how- 
ever, are  included  wherein  it  is  held 
or  assumed  that  a  bequest  is  residuary, 
and  the  question  is  passed  upon  as  to 
the  exoneration  of  the  real  estate  by 


in.  Necesrity  that  lien  be  seeuri^  for 
personal  obligation  of  dece- 
dent: 

a.  In  general,  499. 

b.  Where  lien  is  for  porefaaae  price, 

603. 

rv.  Effect  of  peculiar  circunutaaees  of 

devisee  or  heir,  604. 
V.  Effect  of  general  direction  in  will, 
606. 

VI.  Effect  of  rtatotory  provisions,  606. 

the  use  of  the  personal  assets  under 
such  circumstances. 

It  is  a  general  rule,  where  the  mat- 
ter is  not  controlled  by  special  statu- 
tory provisions,  that  the  personal  as- 
sets of  the  estate  of  the  decedent  are 
subject  to  the  payment  of  his  debts 
before  recourse  may  be  had  to  his  real 
estate.  This  rule  applies  to  debts 
created  by  the  testator,  which  he  haa 
charged  upon  his  real  estate.  Hence, 
as  between  the  devisee  or  heir  of  real 
estate  charged  with  a  mortgage  or  lien 
executed  by  the  decedent  himself,  and 
a  residuary  legatee  or  distributee  ot 
his  personal  estate,  the  latter  is,  in 
the  absence  of  a  contrary  intention, 
charged  with  the  payment  of  the  mort- 
gage lien  in  exoneration  of  tiie  real 
estate. 

California.— Re  Woodworth  (1867) 
SI  Cal.  695;  Phinney's  Estate  (1879) 
Myrick,  Prob.  Ct.  Rep.  239. 

Colorado.  —  Whitsett  v.  Kershow 
(1878)  4  Colo.  419. 

Connecticut. — ^Bishop  v.  Howarth 
(1890)  69  Conn.  466,  22  Atl.  482;  Tur- 
ner V.  Laird  (1896)  68  Conn.  198,  36 
Atl.  1124;  Jackson  v.  Bevins  (1901)  74 
Conn.  96,  49  Atl.  899;  Bulkley  v,  Sey- 
mour (1902)  74  Conn.  469,  92  Am.  St. 
Rep.  229.  51  Atl.  125 ;  Jacobs  v.  Button 
(1906)  79  Conn.  S60,  65  Atl.  161. 
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Delaware.— Re  Sutton  (1916)  — 
Del.  — .  97  Atl.  624. 

niinols. — Sutherland  v.  Harrison 
(1877)  86  III.  363. 

Indiana.  —  Newcomer  v.  Wallace 
(1868)  30  Ind.  216;  Hunt  v.  Hinahaw 
(1904)  33  Ind.  App.  75,  70  N.  E.  825. 

Iowa.— Toner  v.  Collins  (1885)  67 
Iowa,  369,  56  Am.  Rep.  346,  25  N.  W. 
287;  Brackey  t.  Jensen  (1914)  166 
Iowa,  109,  147  N.  W.  188;  Re  Daiton 
(1918)  —  Iowa,  — .  168  N.  W.  882. 

Kansas. — Smith  v.  KiBBB  (reported 
herewith)  ante,  483. 

Maryland. — Gibson  v.  McCormick 
(1838)  10  Gill  &  J.  65;  Chase  v.  Lock- 
ennan  (1840)  11  Gill  &  J.  185,  35  Am. 
Dec.  277;  Mitchell  v.  Mitchell  (1852) 
3  Md.  Ch.  81. 

Haasachvsetts. — Hewes  t.  Dehon 
(1856)  8  Gray,  205;  Plimpton  v.  Fuller 
(1865)  11  Allen,  189;  Towle  v.  Swasey 
(1870)  106  Mass.  100;  Richardson  v. 
Hall  (1878)  124  Mass.  228;  Morse  v. 
Basaett  (1882)  132  Mass.  506;  Robin- 
son V.  Simmons  (1892)  156  Mass.  123, 
30  N.  E.  862;  Brown  v.  Baron  (1894) 
162  Masa.  66,  44  Am.  St.  Rep.  881,  87 
N.  E.772. 

Midilsan^Re  Wisner  (1870)  20 
Kich.  442;  Enders  t.  Enders  (1882)  49 
Mich.  182,  18  N.  W.  507;  Byrne  v. 
Hame  (1890)  84  Mich.  186,  47  N.  W. 
1S79. 

MissonrL — Lewis  v.  Carson  (1887) 
93  Mo.  587.  3  S.  W.  483,  6  S.  W.  865; 
Darr  t.  Thomas  (1907)  127  Mo.  App, 
1. 106  S.  W.  96. 

Nebra^s.  —  Patrick  t.  PaMek 
(1904)  72  Neb.  454,  100  N.  W.  939; 
Schade  v.  Connor  (1909)  84  Neb.  61, 
120  N.  W.  1012. 

New  Jersey. — Whitehead  v.  Gibbons 
(1854)  10  N.  J.  Eq.  230;  Keene  v. 
Mnnn  (1863)  16  N.  J.  Eq.  898;  Camp- 
bdl  ▼.  Campbell  (1879)  80  N.  J.  Eq. 
415;  Slack  v.  Emeiy  (1879)  30  N.  J. 
Eq.  458;  Coudert  v.  Coudert  (1887) 
43  N.  J.  Eq.  407,  5  Atl.  722;  Morris  v. 
Higbie  (1893)  —  N.  J.  Eq.  — ,  27  Atl. 
438;  Hisrbie  v.  Morris  (1895)  53  N.  J. 
Eq.  173,  82  Atl.  372;  Dougherty  v.  Con- 
nolly (1901)  61  N.  J.  Eq.  421,  48  Atl. 
777. 

New  York. — Livingston  v.  Newkirk 
(1S18)  8  Johns.  Ch.  312;  Rogers  v. 
Rogers  (1828)  1  Paige,  188;  Morris 


V.  Mowatt  (1831)  2  Paige,  586,  22  Am. 
Dec.  661;  Cogswell  v.  Cogswell  (1834) 
2  Edw.  Ch.  231. 

North  Carolina.— Moore  Dunn 
(1885)  92  N.  C.  63;  Mahoney  v.  Stew- 
art (1898)  123  N.  C.  106,  31  3.  E.  384. 

Ohiow— Craighead  v.  Pike  (1875)  5 
Ohio  Dec.  Reprint,  278;  Tucker  v. 
Lungren  (1896)  12  Ohio  C.  C.  R.  622, 
5  Ohio.  C.  D.  577. 

PennsylTania.  —  Re  McCracken 
(1867)  29  Pa.  426;  Lennlg's  EsUte 
(1866)  62  Pa.  135;  Leibert's  Appeal 
(1888)  119  Pa.  525,  18  Atl.  327;  Mer- 
kel's  Estate  (1890)  131  Pa.  684,  18 
Atl.  931;  Riegelman's  Estate  (1896) 
174  Pa.  476,  34  Atl.  120;  King  \.  Mor- 
rison (1829)  1  Penr.  &  W.  188;  Re 
Mason  (1846)  1  Pars.  Sel.  Eq.  Cas. 
132;  Mansell's  Estate  (1849)  1  Pars. 
Sel.  Eq.  C^.  867;  Burton's  Estate 
(1894)  15  Pa.  Co.  Ct.  367;  Stuard's 
Estate  (1885)  17  Phila.  498. 

Rhode  Island.— Gould  t.  Winthrop 
(1858)  6  R.  I.  319;  Atkinson  v.  Staigg 
(1882)  13  R.  I.  725;  Wood  v.  Ham- 
mond (1888)  16  R.  I.  98,  17  Atl.  324, 
18  Atl.  198;  Dean  v.  Rounds  (1893)  18 
R.  L  486,  27  Atl.  516,  28  Ati.  802; 
Hunfs  Petition  (1895)  19  R.  L  189,  61 
Am.  St.  Rep.  743,  32  Atl.  204. 

Sonth  Carolina. — Ford  t.  Gaithur 
(1864)  19  S.  C.  Eq.  (2  Rich.)  270; 
Henagan  v.  Harllee  (1858)  31  S.  C. 
Eq.  (10  Rich.)  286. 

Tennessee. — Hennegar  v.  Deadrick 
(1899)  —  Tenn.  — .  64  S.  W.  188. 

Virginia  —  Dandridge  v.  Minge 
(1826)  4  Rand.  397;  Elliott  Carter 
(1853)  9  Gratt.  541;  Pleasants  v. 
Flood  (1892)  89  Va.  96,  15  S.  E.  504; 
New  V.  Bass  (1895)  92  Va.  888,  23  S. 
E.  747;  Todd  v.  McFall  (1899)  96  Va. 
754,  32  S.  E.  472. 

England.  —  Johnson  v.  Milksopp 
(1689)  2  Vem.  112,  23  Eng.  Reprint, 
681 ;  Meynell  v.  Howard  (1696)  Prec. 
in  Ch.  61,  24  Eng.  Reprint,  80;  Cope 
V,  Cope  (1707)  2  Salk.  449.  91  Eng. 
Reprint,  389;  Howell  v.  Price  (1715) 
Prec.  in  Ch.  423,  1  P.  Wms.  291,  24 
Eng.  Reprint,  189,  894;  Bromhall  v, 
Witbraham  (1734)  Cas.  t.  Talb.  274. 
25  Eng.  Reprint,  774;  King  v.  King 
(1735)  3  P.  Wms.  358.  24  Eng.  Re- 
print, 1100,  Mosely,  192,  25  Eng.  Re- 
print. 344.  18  Eng.  Rul.  Cas.  1;  Bar- 
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tholomew  v.  May  (1737)  1  Atk.  487, 
26  Eng.  Reprint,  809;  Hill  v.  Bishop  of 
London  (1738)  1  Atk.  618,  26  Eng. 
Reprint,  388 ;  Galton  t.  Hancock 
(1742)  2  Atk.  424,  26  Eng.  Reprint. 
656;  Lanoy  v.  Athol  (1742)  2  Atk.  444, 
26  Eng.  Reprint,  668 ;  Parsons  v.  Free- 
man (1761)  1  Ambl.  115,  27  Eng.  Re- 
print, 75;  Forrester  v.  Leigh  (1753) 
1  Ambl.  171, 27  Eng.  Reprint,  114;  Bel- 
vedere V.  Rochfort  (1772)  5  Bro.  P. 
C.  299,  2  Eng.  Reprint,  691;  Tweddell 
T.  Tweddell  (1787)  2  Bro.  Ch.  101,  29 
Eng.  Reprint,  58;  Hamilton  t.  Worley 
(1793)  2  Ves.  Jr.  62,  30  Eng.  Reprint, 
523;  Hancox  v.  Abbey  (1805)  11  Ves. 
Jr.  179,  32  Eng.  Reprint,  1056.  8  Re- 
vised Rep.  124;  Stephenson  v.  Heath' 
cote  (1815)  1  Eden,  38,  28  Eng.  Re- 
print, 298;  Noel  v.  Henley  (1819)  7 
Price.  241,  146  Eng.  Reprint,  960; 
Bickham  v.  Cruttwell  (1838)  3  Myl. 
&  G.  763,  40  Eng.  Reprint,  1120,  7  L. 
J.  Ch.  N.  S.  198,  2  Jur.  342;  Colvile 
V.  Middleton  (1840)  4  Jur.  1197.  3 
Beav.  570,  49  Eng.  Reprint,  224;  Ches- 
ter V.  Powell  (1843)  7  Jur.  389;  John- 
son V.  Child  (1844)  4  Hare,  87,  67  Eng. 
Reprint,  572;  Swainson  v.  Swainson 
(1857)  4  Jur.  N.  S.  1011;  Lomax  v. 
Lomax  (1869)  13  Jur.  1064,  19  L.  J. 
Ch.  N.  S.  137,  12  Beav.  28g,  50  Eng. 
Reprint,  1070. 

Ireland.  —  Burley  v.  Armstrong 
(1861)  12  Ir.  Ch.  Rep.  270. 

In  Mahoney  v.  Stewart  (1898)  123 
N.  G.  106,  31  S.  E.  384,  the  judgment 
creditor  of  the  husband,  who  was  in- 
solvent, by  supplementary  proceedings 
sought  to  enjoin  the  administrator  of 
the  estate  of  the  debtor's  wife  ^m 
paying  out  of  the  personal  assets, 
mortgage  liens  against  the  decedent's 
real  estate,  the  husband  being  a  dis- 
tributee of  the  personalty  of  his  de- 
ceased wife's  estate,  but  not  an  heir 
to  her  real  estate.  The  substantive 
question  of  law  was  not  directly  in- 
volved, since  it  appeared  that  the  ad- 
ministrator was  solvent,  and  would 
be  personally  liable  for  any  misappro- 
priation of  his  intestate's  estate.  In 
considering  the  substantive  question, 
however,  the  court  said  that  the  notes, 
being  a  part  of  the  indebtedness  of 
the  intestate,  are  none  the  less  so  be- 
cause she  gave  security  for  their  pay- 


ment. "A  mortgage  to  secure  the  pay- 
ment of  a  debt  is  not  the  debt,  but  it 
is  only  a  security.  It  does  not  pay  the 
debt,  nor  change  its  nature.  These 
notes  still  being  the  evidence  of  the 
debts,  and  as  it  appears  were  made 
by  the  intestate  for  her  own  benefit, 
it  follows  that  they  should  be  paid  out 
of  her  personal  estate — the  primary 
fund  for  the  payment  of  debts  of  in- 
testate's estate." 

In  Re  Wisner  (1870)  20  Mich.  442, 
it  is  said  that  **in  administration  cases, 
the  general  principle  of  marshaling, 
which  saves  the  whole  or  a  part  of 
the  realty  from  the  burden  of  the  tes- 
tator's debts,  is  not  founded  in  any 
preference  of  one  portion  of  the  real 
estate  over  another,  but  proceeds  upon 
the  idea  that  the  personal  estate  is 
the  primary  fund  for  the  payment  of 
those  debts  for  which  the  testator  was 
personally  liable,  unless  by  express 
words,  or  otherwise,  a  different  Intent 
is  plainly  apparent." 

In  Re  Woodworth  (1867)  31  Gal. 
596,  the  court  states  the  rule  to  be  that 
the  personal  estate  of  the  testator  is 
first  to  be  applied  to  the  payment  of 
decedent's  debts,  including  the  pay- 
ment of  debts  charged  upon  the  real 
estate  by  a  mortgage  or  other  encam- 
brances,  at  least,  where  such  debt  was 
a  personal  debt  of  the  decedent,  sin(A 
the  mortgage  is  regarded  as  merely 
collateral  security  for  the  personal 
obligation. 

In  Whitsett  v.  Kershow  •  (1878)  4 
Colo.  419,  it  is  held  that  a  lien  upon 
the  land  of  the  decedent  is  to  be  satis- 
fied first  out  of  the  personal  assets, 
and,  if  these  are  insufiicient,  then  re- 
course may  be  had  to  the  real  estate, 
and  that  in  a  proceeding  to  collect  the 
same  the  personal  representative 
should  be  made  a  party. 

It  has  been  held,  however,  that  the 
land  against  which  there  exists  a 
mortgage  stands  in  place  of  the  mort- 
gage, where  the  personal  assets  are  ex- 
hausted in  paying  ofl^  the  mortgage. 
Cope  V.  Cope  (1707)  2  Salk.  449.  91 
Eng.  Reprint,  389. 

It  has  been  held  not  to  be  the  duty 
of  the  administrator  to  go  into  a  for- 
eign state  and  redeem  a  mortgaipe 
against  real  estate  there,  and  if  he 
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does  so  he  is  not  eittitled  to  be  reim- 
bursed from  the  personal  assets. 
Haven  v.  Poster  (1829)  9  Pick. 
(Mass.)  112,  19  Am.  Dec.  353. 

In  Rofirers  v.  Rogers  (1828)  1  Paige 
(N.  T.)  188,  it  is  held  that  a  judgment 
is  not  a  Bpeciflc  but  a  general  lien 
upon  all  the  property  of  the  judgment 
debtor.  It  cannot  be  enforced  against 
the  real  estate  until  the  sheriff  has 
sold  the  personal  property;  hence, 
where  the  judgment  debtor  specifical- 
ly bequeaths  personal  property  to  one 
person,  and  devises  real  estate  to  an- 
other, without  any  direction  as  to  what 
property  shall  be  appropriated  to  sat- 
isfy a  judgment  against  him,  personal 
property  mast  first  be  applied  to  that 
object 

In  Bond  v.  England  (1855)  1  Jur.  N. 
S.  918,  3  Week.  Rep.  648,  2  Kay  &  J. 
44.  69  Eng.  Reprint.  687,  24  L.  J.  Ch. 
N.  S.  671,  it  is  held  that  where,  be- 
tveen  the  time  of  the  death  of  the 
owner  and  the  final  administration  of 
his  estate,  his  direct  heir  died,  the 
Utter's  heir  was  entitled  to  have  a  lien 
on  land  which  descended  to  him,  dis- 
charged from  the  personal  assets  of 
the  original  owner. 

To  render  inapplicable  t&e  general 
rule  of  exoneration,  it  has  been  held 
thtt  the  intention  of  the  testator  must 
be  to  exonerate  the  personal  assets. 
His  intent  simply  to  charge  the  real 
estate  is  not  sufficient.  Morris  v.  Hig- 
bie  (1893)  —  N,  J,  Eq.  — ,  27  Atl.  438. 
The  intention  of  the  testator  must  be 
to  charge  the  realty  and  exonerate 
the  personalty.  Whitehead  v.  Gibbons 
(1854)  10  N.  J.  Eq.  230;  Riegelman's 
Estate  (1896)  174  Pa.  476,  34  Atl.  120. 

Parol  evidence  is  not  admissible  to 
sbow  the  intent  of  flie  testator  to  ex- 
empt personal  estate  from  the  pay- 
ment of  debts  made  a  charge  upon  the 
real  estate.  Stephenson  v.  Heathcote 
(1816)  1  Eden,  38,  28  Eng.  Reprint, 
598. 

In  Jacobs  v.  Button  (1906)  79  Conn. 
360.  65  Atl.  150,  the  doctrine  with  re- 
gard to  the  intention  of  the  testator 
■8  controlling,  with  reference  to  the 
qoestion  under  consideration,  is  thus 
sapported:  "A  will  is  the  legal  decla- 
ration of  intention  as  to  the  disposi- 
tion of  one's  property  after  death.  To 


this  intention,  made  known  through 
the  written  declaration,  the  law  gives 
effect,  and  so  executes  the  testator's 
will.  Voluntatis  nostrse  justa  senten- 
tia  de  eo,  quod  quis  post  mortem  suam 
fieri  velit.  Pandects  of  Justinian, 
chap.  28,  1;  2  Bl.  Com.  499.  The  con- 
dition of  a  testator's  property  at  the 
time  his  declaration  of  intention  is 
made,  as  well  as  at  the  time  it  takes 
effect^  may  throw  light  upon  the  mean- 
ing and  effect  of  the  language  used  in 
expressing  his  intention,  and  for  this 
purpose  is  considered,  in  connection 
with  the  written  declaration,  in  deter- 
mining the  intention  made  known  by 
that  writing.  .  .  .  Reading  Mr.  But- 
ton's will  in  the  light  of  the  circum- 
stances attending  its  execution,  which 
remained  unchanged  until  his  death, 
his  intention  in  respect  to  the  defend- 
ant Welton  is  clear.  He  intended  that 
she  should  have,  after  his  deatii,  the 
land  described,  and  also  that  his 
executor  should  appropriate  $3,700  of 
his  personal  estate  for  her  benefit,  in 
the  payment  of  the  promissory  notes 
secured  by  mortgage  on  the  land,  for 
the  purpose  of  discharging'  the  mort- 
gage lien." 

It  has  been  held  that,  where  the  tes- 
tator exempts  the  personal  assets 
which  he  bequeathed  to  others  from 
the  payment  of  charges  upon  his  real 
estate,  upon  the  death  of  a  legatee  be- 
fore distribution  of  the  estate  the  ex- 
emption ceases,  and  that  part  of  the 
personal  estate  may  be  used  in  ex- 
oneration of  liens  against  the  real  es- 
tate. Waring  v.  Ward  (1800)  5  Ves. 
Jr.  670,  31  Eng.  Reprint.  796,  6  Re- 
vised Rep.  130. 

Where  the  testator  devised  his  land 
expressly  subject  to  a  mortgage,  he 
was  held  to  have  used  the  terms  mere- 
ly as  descriptive  of  the  encumbered 
condition  of  the  property,  and  not  for 
the  purpose  of  subjecting  his  devisee 
to  the  harden.  This  holding  was  on 
the  ground  that  it  requires  express 
words  or  a  clearly  manifested  intent 
to  disturb  this  order  of  payment. 
There  must  be  a  manifest  intent 
not  merely  to  charge  the  real  estate, 
but  to  discharge  the  personalty.  Re 
Woodworth  (1867)  81  CaL  596.  To 
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the  same  effect  is  Re  Brackey  (1914) 
166  Iowa,  109,  147  N.  W.  188. 

b.  As  to  apeetfle  legaetea. 

The  rule  exoneratinsr  the  real  estate 
of  a  deceased  person  from  liens  there- 
on, and  requiring  their  payment  oat 
of  the  personal  assets  of  the  deceased, 
is  applicable  as  between  the  heirs  and 
the  distributees,  and  the  heirs  and 
devisees  and  residuary  legatees.  It  is 
not,  however,  applicable  to  specific 
legatees.  Specific  bequests  or  lega- 
cies cannot  be  defeated  by  appropriat- 
ing the  personal  assets  of  the  testator 
to  the  payment  of  encumbrances  on 
his  real  estate,  for  the  benefit  of  the 
heir  or  devisee  thereof.  Unless  the 
debt  may  be  satisfied  out  of  the  per- 
sonal assets  after  paying  the  debts  and 
such  legacies,  the  personal  assets  can- 
not be  appropriated  to  the  payment  of 
a  lien  on  the  real  estate. 

Georgia.  —  M'Lellan  v.  Wallace 
(1832)  Dudley,  127. 

Kentucky.— Hedger  v.  Judy  (1894) 
95  Ky.  557,  26  S.  W.  586. 

Maryland.  —  Chase  v.  Lockerman 
(1840)  11  Gill  &  J.  186,  36  Am.  Dec. 
277. 

New  Jersey. — Thomas  Thomas 
(1866)  17  N.  J.  Eq.  856;  Higbie  v. 
Morris  (1896)  63  N.  J.  Eq.  178,  82 
Atl  372. 

Ohio.— Glass  v.  Dunn  (1867)  17 
Ohio  St.  413. 

Pennsylvania.  —  Mason'is  Estate 
(1846)  4  Pa.  497,  affirming  (1845)  1 
Pars.  Sel.  Eq.  Cas.  132 ;  Ruston  v.  Rus- 
ton  (1796)  2  Yeates,  54,  2  Dall.  243,  1 
L.  ed.  866, 1  Am.  Dec.  283 ;  Com.  use  of 
Beebnan  v.  Shelby  (1825)  13  Serg.  & 
R.  348. 

Rhode  Island. — Atkinson  ▼.  Staxgg 

(1882)  13  R.  I.  726. 

South  Carolina. — Brown  v.  James 
(1849)  22  S.  C.  Eq.  (8  Strobh.)  24. 

England. — Hawes  v.  Warner  (1704) 
2  Vem.  477,  23  Eng.  Reprint,  906,  3 
Rep.  in  Ch.  206,  21  Eng-.  Reprint,  768; 
O'Neal  V.  Mead  (1720)  1  P.  Wms.  694, 
24  Eng.  Reprint,  674;  Lucy  v.  Garde- 
ner (1723)  Bumbery,  137,  145  Eng. 
Reprint,  623;  Lutkins  v.  Leigh  (1734) 
Cas.  t.  Talb.  53,  26  Eng.  Reprint.  658. 

Canada.— Ricker  v.  Ricker  (1868) 
14  Grant,  Ch.  264. 

And  see  Tucker  v.  Lungren  (1896) 


12  Ohio  C.  C.  622,  6  Ohio  C.  D.  577, 
holding  that  the  rule  does  not  apply 
as  to  specific  legatees.  It  applies  only 
where  the -personal  representative  has 
assets  in  his  hands  after  paying  off 
other  debts  and  legacies. 

In  Thomas  v.  Thomas  (1866)  17 
N.  J.  Eq.  356,  it  was  held  that  where 
the  testator  in  his  lifetime  executed 
a  mortgage  on  certain  of  his  land,  in 
the  subsequent  distribution  of  his  es- 
tate, where  the  general  personal  as- 
sets in  the  residuary  estate  had  been 
exhausted,  the  devisee  of  the  land  was 
not  entitled  to  have  the  same  exonera- 
ted in  whole  or  in  part  from  the  mort- 
gage lien,  as  against  specific  legatees. 
The  court  said  that  in  such  case  the 
land  must  bear  the  entire  burden  of 
the  lien. 

And  in  Hedger  v.  Judy  (1894)  95 
Ky.  667,  26  S.  W.  586,  it  was  held  that 
where  land  was  devised  subject  to  a 
mortgage,  and  specific  legacies  were 
sufficient  to  exhaust  the  personal  as- 
sets, it  will  be  presumed  that  the  testa- 
tor intended  the  real  estate  to  bear 
the  burden  of  the  mortgage. 

In  O'Neal  v.  Mead  (1720)  1  P.  Wms. 
693,  24  Eng.  Reprint  574,  it  is  held 
that  where  the  decedent  had  charged 
the  real  estate  with  a  mortgage,  and 
had  specifically  bequeathed  a  lease- 
hold estate  to  his  wife,  the  heir  could 
not  disappoint  her  legacy  by  laying 
the  mortgage  debt  upon  it,  as  he  might 
have  done  had  it  not  been  specifically 
bequeathed. 

In  Re  Mason  (1846)  1  Pars.  Sel.  Eq. 
Cas.  (Pa.)  129,  it  was  held  that  the 
devisee  of  land  charged  with  a  mort- 
gage created  by  the  testator  in  his 
lifetime  cannot  call  upon  other  dev- 
isees, who  have  taken  other  land  under 
the  same  will,  to  contribute  ratably 
toward  the  extinguishment  of  such 
encumbrance,  nor  is  such  devisee  en- 
titled to  have  his  land  exonerated  from 
this  encumbrance  out  of  the  personal 
estate  specifically  bequeathed. 

In  Com.  use  of  Beelman  v.  Shelby 
(1825)  13  Serg.  &  R,  (Pa.).  347,  spe- 
cific bequests  were  made  to  the  widow 
of  the  testator,  and  money  legacies 
were  bequeathed  to  his  daughters,  and 
specific  devises  of  the  testator's  real 
estate  were  made  to  different  sons. 
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Some  of  these  devises  lapsed  by  the 
death  of  the  devisees  prior  to  the 
death  of  the  testator.  There  was  an 
encumbrance  upon  certain  real  estate 
which  the  testator  purchased  sufose- 
qaently  to  the  execution  of  the  will. 
Under  these  circumstances  it  was  held 
ftat  the  estates  were  to  be  distributed 
ai  follows:  (1)  That  the  specific 
bequest  to  the  widow  was  to  be  paid 
out  of  the  personal  estate;  <2)  tliat 
tiie  balance  of  the  personal  estate  was 
to  be  applied  to  the  payment  of  the 
legacies  and  all  of  the  debts  of  the 
testator;  (3)  that  out  of  the  balance 
remaining  unpaid  the  proceeds  of  the 
Bale  of  the  lands  not  disposed  of  were 
to  be  first  applied;  (4)  that  any  de- 
ileieney  was  to  be  paid  out  at  the 
lands  specifically  devised. 

But  see  as  to  specific  legacies, 
vhere  the  will  expressly  directs  the 
payment  of  debts  out  of  the  personal 
property.  French  v.  Vradenburg 
(Frtnch  V.  French)  (1906)  105  Va. 

3  L.R.A.(N.S.)  898,  115  Am.  St 
Sep.  888,  62  S.  E.  696, 8  Ann.  Gas.  690. 
infra,  L  e,  2. 

e.  Am  to  genarttl  or  petmnlari/  legaole*, 

j(.  In  genarul. 

There  is  a  difference  of  opinion  as 
to  whether  the  rule  of  exoneration  ap- 
plies as  against  both,  where  the  per- 
sonal assets  are  insufficient  to  pay 
leneral  or  pecuniary  legacies.  In 
some  of  the  cases  which  use  general 
language  seemingly  limiting  the  right 
(tf  eioneration  of  devised  real  estate 
to  the  residuary  estate,  thereby  put- 
ting  general  or  pecuniary  legacies  in 
the  same  favored  class  as  specific  leg- 
acies, are  involved  wills  in  which  the 
testator  expressly  charged  certain  of. 
Ub  estate  with  the  payment  of  his 
debts;  and  in  others  the  court  was 
not  dealing  with  a  specific  case  of  ex- 
oneration of  devised  real  estate  by  the 
ose  of  personal  assets  necessary  for 
the  payment  of  general  pecuniary  leg- 
acies. 

It  has  been  held  that  as  between  a 
general  legatee  of  the  personal  assets 
and  the  heirs  of  the  real  estate,  or  a 
deriaee  thereof,  the  personal  property 
is  first  to  be  used  in  paying  an  encum- 
brance on  the  real  estate.  Where  the 


personal  representative  takes  posses- 
sion of  the  real  estate  and  collects  the 
rents  thereof,  such  rents  go  to  the 
heir,  and  the  proceeds  of  the  personal 
property  are  to  be  used  in  paying  the 
charges  on  the  real  estate,  under  a 
statute  providing  that  the  personal  es- 
tate of  the  deceased  which  shall  go 
into  the  hands  of  the  executor  or  ad- 
ministrator shall  be  first  chargeable 
with  the  payment  of  the  debts  and  ex- 
penses. Re  Woodworth  (1867)  31  Cal. 
696. 

In  Towle  v.  Swasey  (1870)  106 
Mass.  100,  it  is  held  that,  where  real 
estate  is  devised  to  the  widow  of  the 
decedent,  and  is  subject  to  a  mortgage 
executed  by  the  deceased  in  his  life- 
time, it  is  to  be  exonerated  out  of  the 
personal  assets,  although  there  are  not 
sufficient  personal  assets  to  pay  all  of 
the  legacies  and  the  real-estate  mort- 
gage. 

So,  in  Brown  v.  Baron  (1894)  162 
Mass.  66,  44  Am.  St  Rep.  881,  37  N.  E. 
772,  it  is  held  that  the  devisee  of  spe- 
cific real  estate,  against  which  there 
exists  a  mortgage  executed  by  the  tes- 
tator, is  entitled  to  have  it  exonerated 
from  the  payment  of  such  mortgage^ 
even  though  the  personal  estate  is  In- 
sufficient to  pay  pecuniary  legacies,, 
where  no  contrary  intention  upon  the 
part  of  the  testator  is  shown. 

In  Porter  v.  Howe  (1899)  173  Maas^ 
621,  64  N.  E.  265,  the  will  specifically 
directed  ttie  executor  to  discharge 
liens  against  the  real  estate  devised, 
and  it  was  held  that,  notwithstanding 
the  personal  estate  was  not  sufficient 
to  pay  all  of  the  legacies,  it  was  the 
dtxty  of  the  executor  to  discharge  from 
the  proceeds  of  the  personal  assets 
the  liens  upon  the  real  estate,  without 
contribution  by  the  devisees  of  any 
of  the  amount  necessary  to  discharge 
such  liens.  The  unsuccessful  conten- 
tion was  that  the  executcHw  and  trus- 
tees were  only  to  pay  such  propor- 
tional part  of  the  mortgage  as  they 
paid  of  the  pecuniary  legacies,  in  view 
of  the  necessary  abatement  of  the  lat- 
ter. 

In  Todd  V,  McFall  (1899)  96  Va- 
764,  32  S.  E.  472,  a  pecuniary  legacy 
had  been  diminished  by  the  payment 
from  the  personal  assets,  of  a  vendor'a 
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lien  resting  upon  the  real  estate  at  the 
time  of  the  testator's  death.  The  leg- 
atee was  held  not  entitled  to  be  sub- 
rogated  to  the  right  of  the  vendor 
against  the  real  estate,  in  posses- 
sion of  a  specific  devisee.  In  reach- 
ing this  conclusion,  the  court  said 
that  where  the  will  does  not  charge 
the  real  estate  with  the  payment  of 
the  debts,  and  makes  no  provision 
for  the  payment^  the  will  makes 
the  persona]  property  the  primary 
fund  for  their  satisfaction,  and  if 
tiie  testator  was  mistaken  as  to  tiie 
value  of  his  personal  property,  and  it 
is  proved  inadequate  to  pay  both  this 
and  legacies,  the  latter  must  abate  to 
the  extent  of  the  deficiency,  and  the 
legatee  cannot  be  reimbursed  out  of 
the  land  for  the  loss.  The  legatee  has 
no  right  to  call  upon  a  devisee  to  con- 
tribute to  the  payment  of  a  legacy, 
unless  the  real  estate  is  charged  with 
its  payment,  not  even  when  the  person- 
al property  has  been  applied  in  exon- 
eration of  the  land  from  a  lien. 

In  Elliott  V.  Carter  (1853)  9  Gratt. 
(Va.)  541,  the  order  for  the  payment 
of  debts  of  the  decedent,  including  the 
encumbrances  upon  his  real  estate 
contracted  by  him,  is  held  to  be  as 
follows:  First,  personal  estate  not  ex- 
empted by  the  terms  of  the  will  or 
necessary  implication;  second,  real 
estate,  or  interest  therein,  expressly 
set  apart  by  the  will  for  the  payment 
of  the  debts;  third,  real  estate  de- 
scended to  the  heir;  fourth,  real  estate 
or  personal  property  expressly  charged 
with  the  payment  of  the  debts,  and  be- 
queathed or  devised  subject  to  such 
charge;  fifth,  general  pecuniary  leg- 
acies; sixth,  specific  legacies;  seventh, 
devises.  And  it  was  held  that  a  dev- 
isee of  real  estate  not  charged  with 
the  payment  of  the  debts  was  entitled 
to  have  the  estates  marshaled  and  ap- 
plied to  the  debts,  including  encum- 
brances against  the  real  estate,  in  the 
order  stated.  The  doctrine  of  tiiis 
case  is  approved  and  followed  in 
French  v.  Vradenburg  (French  v, 
French)  (1906)  105  Va.  16,  S  L.R.A. 
(N.S.)  898,  115  Am.  St.  Rep.  838,  52 
S.  E.  695,  8  Ann.  Cas.  590.  The  latter 
case  characterized  as  dictum  and  in- 
exact, the  incidental  remark  in  Fras- 
ier  V.  Littleton  (1901)  100  Va.  9,  40 


[5  A.L.R. 

S.  E.  108,  that  real  estate  encumbered 
by  subsequent  mortgage  fell  in  the 
fourth  class  of  the  above  enumera- 
tion; the  question  in  the  Littleton 
Case  being  between  diffuent  devisees 
on  a  deficiency  of  personal  asset^. 

In  Gould  V.  Winthrop  (1858)  6  R.  L 
319,  it  was  said  that,  though  the  dev- 
isee is  entitled  to  have  the  estate  ex- 
onerated out  of  the  personalty,  he 
cannot  claim  it,  for  want  of  such  per- 
sonalty, out  of  any  specific  gift,  either 
personal  or  real,  "or  even  against  a 
pecuniary  legacy."  But  in  the  subse- 
quent cases  of  Atkinson  v.  Statgg 
(1882)  13  R.  L  725,  and  Dean  v. 
Rounds  (1893)  18  R.  L  436,  27  AtL 
615,  2^  AtL  802,  the  Gould  Case  is  ap- 
parently Seated  as  authority  for  the 
exoneration  of  the  devises  at  the  ex- 
pense of  any  personal  property  not 
specifically  bequeathed. 

But  in  M'Lellan  v.  Wallace  (1832) 
Dudley  (Ga.)  127,  it  is  held  that  the 
rule  that  an  encumbrance  upon  real 
estate  should  be  paid  from  the  per- 
sonal estate  applies  only  as  between 
the  heirs  or  devisee  of  tiie  real  estate, 
and  the  residuary  legatee  of  the  per- 
sonal estate,  and  it  has  no  application 
to  specific  or  general  legatees  or  cred- 
itors. 

In  Glass  v.  Dunn  (1867)  17  Ohio 
St.  413,  also,  the  rule  is  stated  that 
the  devisee  of  real  estate  takes  cum. 
onere  as  to  general  pecuniary  and  spe- 
cific legacies.  The  actual  holding  re- 
lated to  genera]  legacies. 

In  Morris  v.  Higbie  (1893)  N.  J. 
Eq.  — ,  27  Atl.  438,  it  is  held  that, 
where  the  personal  estate  is  not  ad- 
equate to  meet  the  secured  and  unse- 
cured debts  and  legacies,  the  rule 
applies  that  where  the  testator  has  se- 
cured a  debt  by  way  of  a  mortgage  on 
land  devised,  after  the  exhaustion  of 
the  general  residuary  fund,  the  dev- 
isee of  the  mortgaged  land  cannot  call 
for  a  contribution,  either  on  general  or 
specific  legatees.  In  such  case  the 
executor  should  apply  the  assets  to 
the  payment  and  discharge,  first,  of  the 
unsecured  debts,  next,  of  the  specific 
and  pecuniary  legacies,  and  the  bal- 
ance to  the  payment  of  liens  on  the 
land  specifically  devised,  the  same 
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.  kavisff  priority  over  the  residuary 
dBvisee. 

In  Johnson  v.  ChUd  (1844)  4  Hare, 
87, 67  Eng.  Reprint,  572,  the  vice  chan- 
cdlor  said  that  the  rule  of  law  is  clear 
that  the  testator,  by  devising  land  ex- 
I  pressly  subject  to  a  mortga£:e»  does 
!  ufA  thereby  declare  an  intention  that 
Uie  devisee  shall  take  cum  onere  as 
igunat  the  testator's  personal  estate. 
It  is  equally  well  settled  that  the 
amoant  of  the  testator's  general  per- 
sonal estate  is  not  a  circumstance 
tim  which  an  inference  can  be  le- 
gitimately drawn  aa  to  the  construc- 
tion of  his  will,  in  this  regard,  and  yet, 
if  the  amount  of  the  testator's  personal 
estate  is  not  sufficient  for  payment  of 
his  debts  and  legacies,  the  court  (re- 
ferring to  cases  cited)  discovers  an 
intention  on  the  part  of  the  testator 
that  the  devisee  of  his  real  estate,  sub- 
ject to  a  mortgage,  shall  take  it  cum 
cnere.  He  apparently  regarded  this 
aa  illogical;  but  said  that  he  was 
boQDd  by  authority,  and  that,  upon 
the  snthorities,  the  specific  legatee  of 
a  leasehold  estate  subject  to  mort- 
gages must  take  cum  onere,  so  far  as 
the  pecuniary  legatees  may  be  en- 
\  titled,  under  the  rule  referred  to,  to 
1  have  their  legacies  protected.  The  ap- 
I  portionment  of  the  mortgage  debt  as 
between  the  leasehold  and  certain  pol- 
icies of  insurance  was  due  to  the  fact 
ttiat  the  policies  were  also  subject  to 
the  mortgage. 

In  Hamilton  v.  Worley  (1793)  2  Ves. 
Jr.  62, 80  Eng.  Reprint,  523,  4  Bro.  Ch. 
199,  29  Eng.  Reprint,  849,  it  is  said 
tiiat  the  right  of  a  devisee  of  real  es- 
tate to  have  the  encumbrance  upon  it 
discharged  as  a  debt  of  the  personal 
estate  can  go  no  further  than  as  be- 
tween the  heir,  or  devisee,  and  resid- 
uair  legatee;  it  cannot  Interfere  with 
the  disposition  of  other  properties, 
such  as  specific  or  general  legacies. 

In  Coppin  v.  (3oppin  (1725)  Cas.  t 
King,  28, 25  Eng.  Reprint,  204,  the  de- 
cedent in  his  lifetime  purchased  of 
hU  brother  certain  real  estate,  and  at 
the  time  of  his  death  had  paid  only  a 
portion  of  the  purchase  price.  His 
brother,  as  the  devisee  of  this  real  es- 
tate, was  held  entitled  to  have  the 
balance  of  the  purchase  price  paid  out 


of  the  personal  V^^perty,  as  against 
the  decedent's  creditors,  who,  prior  to 
his  death,  had  compromised  theiz 
claims  for  a  per  cent  thereof,  but  who, 
he  had  provided  by  his  will,  should  re- 
ceive in  full  the  balance  of  their  orig' 
inal  claim. 

In  Rider  v.  Wager  (1725)  2  P.  Wms. 
328,  24  Eng.  Reprint,  751,  it  is  conced- 
ed that  where  a  will  makes  real  estate 
a  fund  for  the  payment  of  encum- 
brances thereon,  even  though  it  would 
be  eased  as  against  the  administrator 
or  residuary  legatee,  it  will  not  be 
eased  so  as  to  disappoint  either  pecu- 
niary or  specific  legacies. 

In  Lapp  V.  Lapp  (1869)  16  Grant, 
Gh.  (U.  C.)  169,  the  court  apparently 
assumed,  on  the  authority  of  Johnson 
V.  Child  (Eng.)  supra,  that,  where  the 
personal  estate  is  insufficient  to  pay 
debts  and  general  legacies,  the  devisee 
takes  cum  onere  as  regards  a  mort- 
gage antedating  the  will;  but  held 
that,  where  the  mortgage  is  given  aft- 
er the  will,  there  is  no  presumption 
that  the  testator  intended  the  devisee 
to  take  cam  onere;  and  he  is  entitled 
to  have  the  land  exonerated. 

In  Ruston  v.  Ruston  (1796)  2  Dall. 
(U.  S.)  243,  1  L.  ed.  365,  1  Am.  Dec. 
283,  the  testator  devised  all  of  his  real 
estate  to  his  eldest  son,  and  required 
him  to  pay  to  the  testator's  executors 
within  a  certain  time,  a  designated 
sum  of  money ;  the  will  also  contained 
several  specific  legacies  and  a  resid- 
uary clause;  some  of  the  real  estate 
devised  to  the  son  was  subject  to  a 
mortgage;  the  will  authorized  the  ex- 
ecutors to  sell  certain  of  the  land  de- 
vised in  order  to  raise  the  money  to 
pay  the  debts  of  the  decedent  and  the 
legacies,  if  the  son,  who  was  the  dev- 
isee of  this  land,  failed  to  make  the 
required  payments;  upon  such  failure, 
the  executors  sold  this  portion  of  the 
real  estate,  not,  however,  including 
all  the  real  estate  devised  to  the  son. 
The  question  was  as  to  whether  or  not 
this  encumbrance  should  be  paid  out 
of  the  money  realized  by  the  executors, 
or  by  the  devisee.  The  court  said: 
"It  appears  to  have  been  the  intention 
of  the  testator  that  the  legacies,  spe- 
cific and  pecuniary,  should  be  paid,  as 
well  as  that  the  devise  of  the  real  es- 
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tate  should  take  effeot;  and,  if  prac- 
ticable, the  assets  should  be  so  mar- 
shaled that  the  testator's  intention  in 
the  whole  should  be  carried  into  ex- 
ecution. The  testator  seems  to  have 
thought  the  £3,000  would  have  been 
sufficient  to  have  discharged  all  his 
debts,  and  also  the  particular  pecu- 
niary  legacies ;  but  in  this  he  has  been 
mistaken."  Under  these  circum- 
stances it  is  held  that  the  speciiic 
and  particular  pecuniary  legacy  be- 
queathed to  the  children  ought  not  to 
be  brought  in,  in  case  of  the  particular 
lands  mortgaged;  the  devise  of  the 
residuary  part  of  the  personal  estate 
should  give  way  to  the  devise  of  the 
real  estate,  subjected  to  the  mortgage, 
and  be  applied  as  far  as  it  will  go  in 
discharge  of  the  mortgage;  for  the 
devisee  of  the  real  estate  must  take  It 
cum  onere,  that  is,  subject  to  the 
mortgage,  unless  the  residue  of  the 
personal  estate  will  be  sufficient  to 
discharge  it. 

In  Re  Smith  [1899]  1  Ch.  (Eng.) 
365,  68  L.  J.  Ch.  N.  S.  833,  47  Week. 
Rep.  223,  80  L.  T.  N.  S.  113,  it  appeared 
that  the  mortgage  debts  were  express- 
ly charged  upon  the  residuary  estate. 
Under  these  circumstances  it  was  held 
that  the  testator  had  not,  expressly 
or  by  necessary  inference,  provided 
that  the  rule  as  to  marshaling  was  not 
to  apply,  or  that  the  mortgage  debts 
were  to  be  paid  prior  to  the  pecuniary 
legacies,  or  that  the  devisees  of  the 
mortgaged  realty  were  to  be  consid- 
ered as  legatees,  to  the  extent  that  the 
mortgagees  were  to  share  ratably  with 
the  pecuniary  legatees,  in  case  of  a 
deficiency  in  the  residuary  estate. 

2,  Effect  of  charge  of  testator's  debts 
upon  personal  estate. 

In  Bishop  v.  Howarth  (1898)  59 
Conn.  455,  22  Atl.  432,  the  testator 
gave,  devised,  and  bequeathed  to  his 
three  sons  a  certain  store,  "including 
buildings  and  the  lot  of  land  on  which 
they  stand,  and  also  the  stock,  fix- 
tures, notes,  accounts,  and  all  other 
property  thereto  appertaining  after 
payment  of  my  debts,  which  are  to  be 
paid  from  said  personal  property," 
This  clause  is  held  to  impose  upon 
the  legatees  the  duty  of  paying  a 
mortgage  on  real  estate  devised  to 


others,  which  the  testator  had  mort- 
gaged subsequently  to  the  execution 
of  the  will. 

In  French  v.  Vradenburg  (Fre»ich 
V.  French)  (1906)  105  Va.  16,  3  L.R.A. 
(N.S.)  898,  115  Am.  St  Rep.  838,  62 
S.  E.  695,  8  Ann.  Gas.  590,  a  devisee 
of  real  estate  encumbered  subsequent- 
ly to  the  execution  of  the  testator's 
will  was  held,  as  against  pecuniary 
and  specific  legatees,  entitled  to  have 
the  encumbrance  discharged  out  of 
the  personal  estate,  where  the  will 
directed  the  payment  of  all  the  debts 
of  the  testator  from  any  ready  money 
or  other  personal  property  that  he 
might  have  at  the  time  of  his  death. 
In  this  case,  it  is  pointed  out  that  the 
essential  question  for  decision  in- 
volves the  right  of  a  devisee  of  real 
estate,  encumbered  by  the  testator 
subsequently  to  the  execution  of  his 
will,  to  disappoint  legatees  pecuniary 
and  specific,  by  having  the  encum- 
brance discharged  out  of  the  personal 
estate,  where  the  will  directs  the  p^- 
ment  of  all  the  debts  of  the  testator 
from  any  ready  money  or  other  per- 
sonal property  he  may  have  at  the 
time  of  his  death.  The  court  said 
that  the  reason  for  the  rule  "which 
allows  the  legatee  who  has  been  dis- 
appointed of  his  legacy  by  the  applica- 
tion of  the  personal  property  to  dis- 
encumber real  property  specifically 
devised,  to  stand  in  the  place  of  the 
encumbrancer,  is  to  give  effect  to  the 
will  of  the  testator  as  a  whole,  which, 
it  is  said,  can  only  be  done  by  requir- 
ing the  devisee  to  take  cum  onere. 
But  it  would  seem  that,  under  the 
facts  of  this  case,  to  uphold  the  con- 
tention of  the  appellees  would  violate 
the  principle  which  they  invoke  to 
sustain  it;  for  in  this  instance,  as  we 
have  seen,  there  is  an  express  charge 
upon  the  personal  estate  for  the  pay- 
ment of  debts,  subject  to  which  charge 
the  legacies  were  given." 

In  Edmunds  v.  Scott  (1884)  78  Va. 
720,  the  personal  estate  was  charged 
with  the  payment  of  the  testator's 
debts. 

In  McGuire  v.  Brown  (1875)  41 
Iowa,  650,  it  is  held  that  where  the 
widow  is  bequeathed  all  of  the  per- 
sonal property  and  certain  real  estate 
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•f  her  husband,  and  there  is  a  mort- 
gage on  the  real  estate,  which  she 
discharges,  she  is  not  entitled  to  have 
this  real  estate,  which,  upon  her  sub- 
sequent marriage,  descends  to  the 
decedent's  heirs,  including  herself^ 
charged  with  the  encumbrance  thereon 
which  she  has  paid.  The  court  said : 
The  ai^ellee  claims  to  be  allowed  for 
debts  paid  by  her  while  executrix  of 
her  deceased  husband's  estate,  and 
especially  a  mortgage  debt  which  was 
a  lien  upon  the  land  in  controversy. 
She  claims  this  because,  under  the 
will,  she  became  entitled  absolutely 
to  the  whole  of  the  personal  estate, 
with  the  exception  of  two  small  spe- 
dfie  bequests.  It  is  true  that  by  the 
fourth  danse  of  the  will  the  wife  is 
pven  all  of  tiie  personal  property  of 
every  description,  wi^  exceptions 
mentioiied,  but  the  will  also  directs 
that  all  of  the  just  debts  and  expenses 
oi  burial  shall  be  paid  out  of  the  es- 
tste.  The  personal  property  and  mon- 
ey belonging  to  the  estate  were 
largely  in  excess  of  the  debts.  No 
particular  fund  is  named  or  created 
by  exprtts  language  for  the  payment 
tk  the  debts,  and  they  are  not  charged 
□pon  any  particular  bequest,  but  upon 
the  whole  estate,  and  since  the  stat- 
ute makes  the  personal  estate  primar- 
ily liable  for  the  payment  of  the  debts, 
Thich  the  will  directs  to  be  paid  from 
Oie  estate,  the  conclusion  forces  it< 
lelf  upon  us  that  it  was  the  intention 
of  the  testator  that  the  debts  should  be 
paid  from  the  personal  estate." 

In  Burley  v.  Armstrong  (1861)  12 
Ir.  Cb.  Rep.  270,  it  is  held  that  under 
a  general  direction  by  the  testator  to 
apply  the  proceeds  of  personal  prop- 
er^, first,  to  the  payment  of  his  just 
debts  and  expenses,  second,  to  the  sat* 
isfaction  of  legacies  he  has  provided 
for,  the  devisee  is  entitled  to  have  a 
mortgage  on  the  real  estate  devised  to 
him  paid  from  the  personal  assets, 
as  against  pecuniary  legatees. 

In  Scott  V.  Supple  (1893)  IS  Can. 
L.  T.  201, 23  Ont.  Hep.  393.  it  appeared 
that  the  testator  expressly  charged 
his  estate  with  the  payment  of  en- 
eumbninces  on  certain  lands  he  had 
devised.  The  court  said  that,  were  it 
not  for  this  provision,  the  devised  land 
6  A.L.R^-32. 


would  be  subject  to  the  mortgages 
thereon. 

//.  JBitfttrewapitf  of  wemuraUon. 

a.  In  general. 

The  substantive  rule  which  exon- 
erates the  real  property  at  the  expense 
of  the  personal  property  is  given  ef- 
fect in  various  ways,  and  at  various 
stages  of  the  settlement  of  the  estate, 
some  of  which  are  illustrated. 

If  the  personal  assets  exceed  the 
general  debts,  the  devisee  of  real  es- 
tate which  is  subject  to  a  mortgage 
has  a  right  to  call  upon  the  executor 
to  redeem  therefrom  to  the  extent  of 
the  surplus.  Gibson  v.  McCormick 
(1888)  10  Gill  &  J.  (Md.)  65.  Where 
there  is  sufficient  personal  estate,  it 
should  be  used  in  exoneration  of  any 
encumbrance  on  real  estate  specifical- 
ly devised,  although  the  testator  makes 
no  reference  to  the  mortgage.  Bulk- 
ley  V.  Seymour  (1902)  74  Conn.  459, 
92  Am.  St.  Rep.  229,  51  Atl.  125. 

In  Jacobs  v.  Button  (1906)  79  Conn. 
360,  65  Atl.  150.  it  is  said  that  "the  law 
imposes  upon  an  executor  the  duty  of 
paying  his  testator's  debts,  and  his 
payment  of  a  debt  secured  by  mort- 
gage on  land  specifically  devised  op- 
erates in  favor  of  the  devisee,  to  re- 
lieve that  land  from  the  mortgage 
lien.  When  the  will  expressly  directs 
the  payment  of  a  debt  secured  by 
mortgage  on  land  specifically  devised, 
it  operates  as  a  gift  from  the  testator 
to  the  devisee,  from  the  general  per- 
sonal assets." 

In  the  foregoing  case,  after  having 
made  a  will  in  which  he  bequeathed, 
among  other  real  estate,  the  real  estate 
in  question,  and  directed  his  executor 
"to  fully  pay  and  discharge  his  juat 
debts  and  funeral  expenses,"  the  tes- 
tator, by  a  quitclaim  deed  reciting  a 
consideration  of  "$1  and  other  val- 
uable considerations  received  to  my 
full  satisfaction,"  conveyed  the  same 
real  estate  to  the  devisee  thereof.  This 
real  estate,  at  the  time  of  the  execu- 
tion of  the  will  and  the  'deed,  was 
encumbered.  It  was  held  that  the 
devisee  was  entitled  to  have  this  en- 
cumbrance paid  from  the  testator's 
personal  estate.  The  court  said  that 
it  was  apparent  that  the  testator,  in 
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bis  will,  "intended  to  and  did  give  to 
the  defendant  Welton  his  equity  of 
redemption  in  the  land  described,  and 
also  intended  to  and  did  give  to  her 
the  right  to  have  the  general  personal 
assets  of  his  estate  applied  to  the  pay- 
ment of  the  mortgage  debt  and  the 
discharge  of  the  mortgage  lien;  and 
that  by  his  'quitclaim'  deed  he  made 
a  present  gift  to  her  of  his  equity  of 
redemption  only,  and  did  no  act  which 
rendered  impossible  the  execution  of 
the  remainder  of  his  testamentary 
gift.  It  follows  conclusively  that,  up- 
on his  death,  his  mortgage  debts  re- 
maining unpaid  and  his  general  per- 
sonal assets  sufficient  to  pay  them, 
and  the  defendant  Welton  remaining 
the  owner  of  the  equity  of  redemption, 
it  is  the  duty  of  the  executor  to  pay 
these  debts,  and  so  discharge  the  mort- 
gage  liens.  The  testator  may  have 
adeemed  his  gift  of  the  equity  of  re- 
demption, but  he  has  not  adeemed  the 
remainder  of  his  gift." 

In  Philips  V.  Philips  (1787)  2  Bro. 
Ch.  273,  29  Eng.  Reprint,  150,  it  was 
held  that  the  fact  that  personal  es- 
tate, bequeathed  to  the  next  of  kin 
by  a  residuary  clause,  would  be  en- 
tirely exhausted  if  it  was  applied  to 
the  payment  of  mortgages  on  real  es- 
tate specifically  devised,  does  not  af- 
fect the  rule  requiring  such  applica- 
tion, unless  a  contrary  intention  upon 
the  part  of  the  testator  is  shown. 

In  Schade  v.  Connor  (1909)  84  Neb. 
51,  120  N.  W.  1012,  the  executor  was 
the  residuary  legatee,  and  he  failed 
and  refused  to  pay  a  mortgage  upon 
real  estate  devised  to  others.  It  was 
held  that  he  thereby  made  the  debt 
his  own,  and  equity  would  require 
him  to  pay,  and  procure  the  discharge 
of  such  mortgage  for  the  benefit  of 
the  owner  of  the  land. 

If  the  mortgagee  resorts  to  the  land, 
the  devisee  or  heir  entitled  thereto 
may  have  reimbursement  for  the  loss 
of  the  land,  or  for  the  amount  paid  to 
redeem  the  same  from  the  personal  es- 
tate. Jacteon  v.  Bevins  (1901)  74 
Conn.  96,  49  Atl.  899. 

In  Robinson  v.  Robinson  (1869)  1 
Lans.  (N.  Y.)  117,  where  the  real  es- 
tate of  a  member  of  a  partnership  was 
mortgaged  to  secure  the  payment  of 


partnership  debts,  the  devisee  thereof 
was  held  entitled  to  have  the  mortgage 
paid  out  of  the  firm  assets. 

In  Keene  v.  Munn  (186S)  16  N.  J. 
Eq.  398,  it  is  held  that,  while  the  heir 
or  devisee  may  call  upon  the  executor 
to  apply  the  personal  assets  to  ihe 
payment  of  a  lien  upon  the  real  estate 
of  the  decedent,  the  grantee  of  such 
lieir  or  devisee  cannot  do  so. 

In  Mulliss  V.  Yarborough  (1876)  44 
Tex.  14,  an  administrator  was  denied 
the  right  to  discharge  a  vendor's  lien 
against  the  homestead  of  the  decedent, 
without  an  order  of  the  court  to  that 
effect.  But  this  holding  was  appar- 
ently based  upon  a  question  of  prac- 
tice, since  it  is  pointed  out  that  the 
children  of  the  deceased  claiming  the 
homestead  were  not  made  parti«. 
The  court  said  that  whetiier  they  had 
a  right  to  claim  that  the  vendor's  lien 
on  this  60  acres  of  land  should  be  paid 
out  of  the  general  assets  was  not  a 
question  which  should  be  discussed  at 
that  time. 

In  Broome  v.  Monck  (1805)  10  Ves. 
Jr.  597, 32  Eng.  Reprint,  976,  8  Revised 
Rep.  48,  it  is  held  that  a  devisee  of 
all  of  tiie  real  estate  of  the  testator 
is  not  entitled  to  have  the  personal 
estate  used  to  complete  the  purchase 
of  real  estate  contracted  for  by  the 
testator  in  his  lifetime,  the  title  to 
which  was  defective.  Nor  is  such 
devisee  entitled  to  have  another  estate 
of  the  same  value  purchased,  or  the 
original  purchase  completed,  notwith- 
standing the  defect  in  the  title. 

In  Waring  v.  Ward  (1800)  6  Ves. 
Jr.  670,  31  Eng.  Reprint,  796,  5  Re- 
vised Rep.  130,  it  was  held  that,  where 
the  testator  exempts  personal  assets 
which  he  bequeathed  from  the  pay- 
ment of  charges  upon  the  real  estate, 
npon  the  death  of  the  legatee  the  ex- 
emption ceases,  and  such  assets  may- 
be used  in  exoneration  of  the  real  es- 
tate. 

h,  Waiver. 

Although  the  debt  secured  by  a 
mortgage  is  payable,  like  all  other 
debts  of  the  decedent,  out  of  his  per- 
sonal estate  exclusively,  nevertheless, 
where  the  devisee  of  real  estate  cov- 
ered by  a  mortgage  does  not  require 
payment  thereof  by  the  personal  rep> 
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resentative,  for  many  years  treats  it 
afi  his  personal  obligation,  and  finally 
saffers  the  land  to  be  sold  in  fore- 
closure of  the  mortgage,  he  waives 
any  right  or  claim  based  upon  his 
ori^al  right  to  have  the  mortgage 
paid  out  of  the  personal  assets.  Leib- 
erfs  Appeal  (1888)  119  Fa.  625.  18 
Atl.  327. 

But  as  between  the  devisee  of  real 
estate  which  is  subject  to  an  encum- 
brsnce,  and  the  personal  representa- 
tive, the  failure  of  the  mortgagee  to 
present  the  mortgage  for  payment  as 
a  claim  against  the  estate  does  not 
relieve  the  personal  representative 
of  the  duty  of  paying  the  mortgage 
indebtedness  out  of  the  proceeds  of 
the  personal  assets.  Turner  v.  Laird 
(1896)  68  Conn.  198,  35  Atl.  1124. 

m.  ywweify  that  Uen  be  teourOif  for 
penonal  obligation  of  deceOetU. 

s.  In  general. 

A  distinction  is  made  between  the 
right  of  the  heir  or  devisee  of  real 
estate  subject  to  a  mortgage,  where 
the  mortgage  was  created  by  the  de- 
cedent himself,  and  where  he  acquired 
the  land  subject  to  a  mortgage  then 
oisting  against  it.  As  shown  by  the 
cases  heretofore  cited,  the  general  rule 
is  that  the  devisee  or  legatee  of  land, 
■abject  to  a  mortgage  executed  by  the 
testator  in  his  lifetime,  is  entitled  to 
have  the  same  paid  from  the  personal 
estate.  The  reason  for  this  rule,  as 
stated,  is  that  the  obligation  of  the 
testator  to  pay  is  primary,  and  the 
land  is  merely  security  therefor. 
Where,  however,  the  testator  acquires 
land  subject  to  a  mortgage,  the  mort- 
gage is  the  primary  fund  or  source 
of  payment,  and  there  is  imposed  upon 
the  testator  no  personal  obligation. 
Hence,  it  is  held  that  the  devisee  or 
heir  to  such  land  is  not  entitled  to 
have  the  mortgage  satisfied  out  of 
the  personal  estate.  Stieglitz  v.  Mi- 
gatz  (1914)  182  bid.  649,  105  N.  E. 
466;  Mitchell  v.  Mitchell  (1852)  8  Md. 
Cfa.  81;  Andrews  v.  Bishop  (1862)  6 
Allen  (Mass.)  490;  McLenahan  v.  Mc- 
Lenahan  (1886)  18  N.  J.  Eq.  101; 
Tweddell  v.  Tweddell  (1787)  2  Bro. 
Ch.  101,  29  Eng.  Reprint,  58 ;  Forrester 
%  Leigh  (1753)  1  Ambl.  171,  27  Eng. 


Reprint,  114;  Barry  v.  Harding  (1844) 
7  Ir.  Eq.  Rep.  813,  1  Jones  &  U  475. 
This  rule  is  also,  of  course,  supported 
by  the  cases  subsequently  cited  that 
apply  the  rule,  even  where  the  deced- 
ent had  assumed  and  agreed  to  pi^  the 
mortgage. 

In  Stieglitz  v.  Migatz  (Ind.)  supra, 
it  is  held  that,  where  real  estate  is  ac- 
quired by  the  testator  subject  to  a 
mortgage,  the  payment  of  which  he 
did  not  assume  it  is  not  to  be  exon- 
erated from  the  payment  thereof,  and 
his  personal  property  cannot  be  used 
to  pay  the  same. 

In  Wythe  v.  Henniker  (1833  )  2  Myl. 
&  K.  635.  39  Eng.  Reprint,  1087,  8  L.  J. 
Ch.  N.  S.  24,  the  court  said  that  this 
doctrine  proceeded  upon  the  assump- 
tion that  the  devisee  of  land  acquired 
by  the  testator  subject  to  a  mortgage 
was  the  devise  of  the  equity  of  re- 
demption only,  and  that  the  testator 
intended  that  the  devisee  should  take 
the  estate  cum  onere. 

In  Scott  V.  Beecher  (1820)  5  Madd. 
Ch.  96,  56  Eng.  Reprint.  832,  where 
the  mortgagor  of  land  devised  the 
same  to  his  wife,  and  also  made  her 
his  residuary  legate^  and  appointed 
her  executrix,  and  she  died  before  dis- 
charging the  mortgage,  the  heir  to  her 
real  estate  is  not  entitled  to  have  the 
personal  assets  applied  to  the  exon- 
eration of  the  real  estate  from  such 
mortgage.  The  vice  chancellor  said 
that,  if  the  wife  had  thought  fit,  she 
might  have  paid  off  the  mortgage  out 
of  the  personal  estate,  it  being  admit- 
ted that  there  were  sufficient  personal 
assets  of  the  husband's  estate  to  pay 
all  debts,  including  the  mortgage,  and 
it  may,  therefore,  be  said  that  she 
elected  to  continue  the  mortgage  as  a 
charge  on  her  real  estate;  but  her  per- 
sonal representative  was  not  bound  to 
make  out  any  such  fact  of  election. 
By  this  gift  to  her  as  residuary  leg- 
atee, the  personal  estate  of  her  hus- 
band became  her  personal  estate;  but 
the  mortgage  debt  was  not  her  debt, 
and  her  heir,  therefore,  had  no  equity 
to  pay  off  the  mortgage  out  of  her 
personal  estate. 

There  is  some  difference  in  opinion, 
however,  among  the  courts,  as  to  the 
extent  of  the  application  of  this  rule. 
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tn  some  jurisdictions  it  is  held  that, 
where  the  land  remains  the  prlmazy 
fund  for  the  payment  of  indebtedness 
against  it,  the  fact  that  the  testator 
assumed  and  agreed  to  pay  the  mort- 
gage is  not  sufficient  to  entitle  his 
heir,  or  devisee  thereof,  to  have  the 
same  paid  out  of  the  personal  estate. 
Creasy  v.  Willis  (189S)  159  Mass.  249. 
34  N.  E.  265;  Campbell  v.  Campbell 
(1879)  30  N.  J.  Eq.  415;  Mount  v.  Van 
Ness  (1880)  3S  N.  J.  Eq.  266;  Goudert 
V.  Goudert  (1887)  48  N.  J.  Kq.  407,  6 
Atl.  722;  Cumberland  t.  Godrington 
C1817)  8  Johns.  Ch.  (N.  Y.)  229,  8 
Am.  Dec.  492;  Hunt's  Petition  (1895) 
19  R.  I.  139,  61  Am.  St  Rep.  743,  32 
Atl.  204. 

In  Mount  v.  Van  Ness  (1880) 
38  N.  J.  Eq.  266,  in  holding  that  the 
assumption  of  the  mortgage  by  the  tes- 
tator is  not  sufficient  to  entitle  the  heir 
to  have  It  paid  out  of  the  person- 
al estate,  the  court  said  that  the  rule 
in  this  regard  was  that  a  covenant  of 
the  grantee,  in  a  deed  subject  to  a 
mortgage,  to  pay  the  mortgage,  was 
only  collateral  security,  and  the  real 
estate  still  remained  primarily  liable. 
To  the  same  effect  is  Campbell  v. 
Campbell  (1879)  80  N.  J.  Eq.  41B. 

The  apparent  implication  in  Mc- 
Lenahan  v.  McLenahan  (1866)  18  N. 
J.  Eq.'  101.  that  the  rule  of  exoneration 
applies  if  the  decedent  assumed  and 
agreed  to  pay  the  mortgage,  is  opposed 
to  later  authorities  in  the  state. 

In  M'Leam  v.  Wallace  (1836)  10 
Pet  (U.  S.)  626,  9  L.  ed.  569,  it  is 
said  that  "there  is  no  doctrine  better 
established  than  that  the  purchase  of 
land  subject  to  a  mortgage  debt  does 
not  make  the  debt  personal,  and,  on 
the  question  being  raised,  such  debt 
has  been  uniformly  charged  on  the 
land.  And  this  principle  is  not 
changed  where  additional  security 
has  been  given." 

In  thiB  case,  the  decedent's  father 
had  purchased  a  plantation  and  slaves 
thereon,  and  had  suffered  a  judgment 
for  the  purchase  price,  which  was  a 
lien  on  both  the  personal  and  real 
property  at  the  time  the  decedent  took 
same  under  his  father's  will;  decedent, 
to  obtain  possession  of  the  property, 
gave  his  own  bond,  secured  by  a  mort- 


gage on  the  real  and  personal  proper- 
ty, and  died,  leaving  part  of  the  mort- 
gage debt  unpaid.  The  court  said,  in 
effect  that  the  doctrine  above  quoted 
would  have  been  the  rule  for  the 
payment  of  the  mortgage  debt,  which 
represented  largely,  though  not  ex- 
clusively, the  purchase  price  of  the 
land,  if  the  decedent  had  not  executed 
a  mortgage  on  the  personal  as  well  as 
the  real  property,  which,  as  devisee, 
he  received  from  his  father;  but  that 
in  the  circumstances  the  real  and  per- 
sonal property  should  be  applied  in 
proportion  to  their  respective  amounts, 
to  its  payment.  The  court  said : 
"That  the  land  should  not  be  wholly 
exempt  from  this  encumbrance  is 
clear  by  every  rule  of  equity  which 
applies  to  cases  of  this  description. 
In  addition  to  the  consideration  that 
tiie  mortgage  binds  the  land,  the  fact 
that  a  considerable  part  of  the  debt 
was  incurred  for  it^  purchase  cannot 
be  wholly  disregarded.  Nor  would  it 
comport  with  the  principles  of  equitjr 
to  make  the  whole  debt  a  charge  upon 
the  land,  to  the  exemption  of  the  per- 
sonal property,  as  the  lien  of  the  mort- 
gage covers  the  personal  as  well  as 
the  real  property,  and  as  at  least  a 
part  of  the  debt  was  contracted  on 
other  accounts  than  the  purchase  of 
the  land.  ...  In  equity,  it  would 
seem  that  each  description  of  heirs 
should  contribute  to  the  pajrment  of 
the  mortgage  debt,  in  proportion  to 
the  fund  received.  This  rule,  while  it 
would  do  justice  to  the  parties,  would 
give  effect  to  the  intention  of  the  an- 
cestor. That  intention  is  clearly- 
shown  by  the  lien  created  on  the  prop- 
erty, and,  by  the  rules  of  equity,  such 
intention  must  be  regarded." 

But  in  the  reported  case  (Smith  v. 
KiBBE,  ante,  483)  it  is  held  that  the 
testator  was  personally  liable  for  the 
payment  of  a  mortgage  upon  lands, 
which,  in  his  contract  of  purchase,  he 
had  assumed  and  agreed  to  pay,  and 
that  hence  it  was  the  duty  of  the 
executor  to  pay  the  same  from  the 
avails  of  the  personal  estate. 

In  this  case  the  court  apparently 
assumed  without  discussion,  contrary 
to  the  above-cited  cases,  that  if  the 
decedent  was  personally  liable  for  the 


Digitized  by 


Google 


ANNO.— EXONERATION  OF  DECEDENT'S  REAL  PROPERTY.  601 


mortgage  debt  the  rule  of  exoneration 
4>plied.  As  pointed  out»  however,  the 
eases  heretofore  referred  to  hold  the 
teat  to  be  whether  the  obligation  is 
primary  or  collateral.  If  the  asaump- 
tioD  of  the  debt  is  collateral,  of  course 
the  land  still  remains  the  primary 
fund  for  the  payment  of  the  mortgage 
thereon,  and  it  is  upon  this  ground 
that  these  cases  hold  that  the  fact  that 
the  decedent  assumed  and  agreed  to 
pay  the  debt  does  not  entitle  the  dev- 
isee to  have  the  real  estate  exonerated. 
For  the  rule  on  Otis  point,  as  affected 
hy  statute,  see  Newcomer  v.  Wallace 
(1868)  30  Ind.  216,  infra. 

In  OXonner  v.  O'Conner  (1889)  88 
Tom.  76,  7  L.R.A.  33,  12  S.  W.  447, 
it  is  held  that  where  the  decedent,  at 
the  time  he  acquired  land  Which  was 
sabject  to  a  vendor's  Hen  to  secure 
purchase-money  notes,  expressly  as- 
aumed  and  agreed  to  pay  these  notes 
as  a  part  of  the  consideration,  the 
amount  thereof  was  payable  out  of  his 
personal  assets  after  his  death,  as  be- 
tween distributees  of  his  personal  es- 
tate and  the  heir  to  his  real  estate. 

In  Parsons  v.  Freeman  (1751)  1 
Ambl.  116.  27  Eng.  Reprint,  76,  it  is 
held  that  the  heir  was  entitled  to  have 
the  real  estate  exonerated  from  a 
mortgage  existing  on  the  land  at  the 
time  his  ancestor  acquired  it,  where 
his  ancestor  agreed  to  pay  a  certain 
price  for  the  land,  a  portion  thereof 
to  he  paid  to  the  holder  of  the  mort- 
gage, and  the  balance  thereof  to  the 
vendor.  The  court  said  that  this 
agreement  amounted  to  an  express 
agreement  to  pay,  which  the  mort- 
gagee could  enforce  if  he  desired. 

In  KofTs  Appeal  (1866)  24  Pa.  200, 
tite  subject-matter  of  the  devise  was 
land  mortgaged  by  the  testator's  ven- 
dor. In  the  contract  of  purchase,  it 
vaa  recited  that  ike  consideration  for 
the  conveyance  was  a  certain  amount 
of  money  in  hand  paid,  and  the  mort- 
gage, which  the  grantee  was  to  pay 
and  satisfy,  and  the  latter,  in  another 
instnunent.  agreed  .to  pay  interest  on 
this  encumbrance,  at  an  increased 
rate.  The  mortgage  was  held  to  be 
the  decedent's  personal  obligation  and 
chargeable  to  his  residuary  personal 
estate. 


So,  it  has  been  held  that  where  the 
decedent,  by  purchasing  the  equitable 
title  to  land,  placed  himself  under  an 
implied  obligation  to  both  the  orijgtnal 
vendor  and  vendee  to  pay  the  balance 
of  the  purchase  price,  the  obligation  is 
his  personal  one,  although  he  did  not 
bind  himself  by  covenants'  to  pay  it, 
and  the  amount  was  therefore  payable 
out  of  his  residuary  estate.  Re  Hc- 
Cracken  (1867)  29  Fa.  426. 

In  Hirst* 8  Appeal  (1880)  92  Pa.  491, 
the  rule  is  stated  to  be  that  a  devisee 
of  land  acquired  by  the  testator,  sub- 
ject to  an  existing  mortgage,  takes 
the  land  charged  with  the  mortgage, 
without  claim  for  its  satisfaction  out 
of  the  pwsonal  assets,  unless  the  will 
clearly  indicates  an  intnition  on  the 
part  of  the  testator  to  charge  such  en- 
cumbrance on  the  persona]  estate,  or 
the  testator  has  so  dealt  with  the,  en- 
cumbrance as  to  make  it  his  proper 
debt. 

There  is  an  implication,  even  in 
some  of  the  cases  that  hold  that  the 
mere  assumption  -  and  agreement  by 
decedent  to  pay  the  debt  will  not  have 
the  effect  to  put  the  rule  of  exoner^ 
atlon  in  operation,  that  he  may  have 
so  dealt  with  the  matter  as  to  make 
his  personal  liability  primary,  and  the 
mortgage  security  collateral,  and  thus 
let  in  the  rule  of  exoneration. 

Thus,  in  Hunt's  Petition  (1895)  19 
R  I.  139,  61  Am.  St.  Rep.  743,  32  Atl. 
204,  it  is  pointed  out  that  where  real 
estate  is  acquired  by  the  deceased, 
subject  to  a  mortgage,  the  land  is  the 
primary  fund  for  the  payment  of  the 
debt,  and  on  the  vendee's  death  it 
passes  to  his  devisee  or  heir  at  law 
subject  to  the  encumbrance,  unless  he 
has  so  dealt  with  the  mortgage  debt  as 
to  make  it  his  personal  obligation. 
Merely  assuming  the  payment  of  the 
mortgage  at  the  time  of  acquiring  the 
real  estate  is  not  sufficient,  as  between 
the  vendee's  personal  representative 
and  his  heirs,  since  such  assumption 
is  merely  equivalent  to  a  covenant 
with  the  grantor  to  indemnify  him 
against  the  mortgage  debt.  Such  a 
covenant  does  not  sufficiently  show 
an  intent  on  the  part  of  the  purchaser 
to  transfer  the  debt  from  the  real  es- 
tate acquired,  to  himself,  as  between 
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his  heir  and  executor  and  administra- 
tor. A  mere  covenant  by  the  decedent 
in  his  lifetime,  with  the  vendor,  to  pay 
a  debt  covering  the  land  he  acquired, 
is  not  sufilcient  to  make  the  obligation 
personal  to  the  vendee  within  the  rule. 
Creesy  v.  Willis  (1893)  169  Mass.  249, 
84  N.  E,  265. 

In  Tweddell  v.  Tweddell  (1787)  2  Bro. 
Ch.  152,  29  Eng.  Reprint,  87,  it  is  held 
that,  although  the  vendee  covenanted 
with  the  mortgagor  to  discharge  a 
mortgage  existing  against  the  real  es- 
tate he  acquired,  such  covenant  was 
not  sufficient  to  make  the  debt  his 
personal  obligation,  so  as  to  make  his 
personal  assets  the  primary  fund  for 
the  payment  of  the  debt,  rather  than 
the  land  covered  by  the  mortgage. 

And  it  has  been  held  that  the  pur- 
chase of  liie  equity  of  redemption, 
with  a  covenant  to  indemnify  the  ven- 
dor against  the  encumbrances  thereon, 
does  not  make  the  indebtedness  the 
vendee's  own  so  as  to  render  his  per- 
sonal estate  the  primary  fund  out  of 
which  to  pay  the  same.  In  this  re- 
gard, the  court  said  that  no  covenant 
with  the  mortgagor  is  sufficient  to 
make  a  debt  secured  by  a  mortgage  on 
real  estate  the  grantee's  personal  ob- 
ligation. But  there  must  be  a  direct 
communication  and  contract  with  the 
mortgagee,  and  even  this  is  not 
enough,  unless  the  dealing  with  the 
mortgagee  is  of  such  a  nature  as  to 
afford  evidence  of  an  intention  to  shift 
the  primary  obligation  from  the  real 
to  the  personal  fund.  Cumberland  v. 
Codrington  (1817)  3  Johns.  Ch.  (N. 
Y.)  229.  8  Am.  Dec.  492. 

In  Campbell  v.  Campbell  (1879) 
30  N.  J.  £q.  415,  it  is  said  that  the 
weight  of  authority  is  that  personal 
estate  is  not  primarily  liable  unless 
the  grantee  has  not  merely  made  him- 
Eelf  answerable  for  the  payment  of  the 
mortgage,  but  has  actually  made  the 
debt  directly  and  absolutely  his  own, 
or  has  in  some  other  way  manifested 
an  intention  to  shift  the  burden  to  hts 
personalty. 

In  Gould  v.  Winthrop  (1868)  6  R.  t 
819,  it  is  held  that  where  the  testatrix 
paid  a  mortgage  upon  real  estate  at 
the  time  she  acquired  it,  by  contracting 
a  new  debt  in  her  own  nam^  for  the 


payment  of  which  she  became  person- 
ally responsible,  the  real  estate 
charged  with  the  mortgage  is  no 
longer  the  primary  fund  for  its  pay- 
ment. Upon  this  point  the  court  said : 
"There  are  caaes  which  hold  that,  un- 
til the  testator  who  acquires  an  estate 
thus  encumbered  has  done  some  act 
to  assume  the  mortgage  debt  and  make 
it  his  own,  his  personal  representa- 
tives cannot  be  charged,  and  the  land 
remains  the  only  fund  for  payment; 
and  so  Is  the  law;  and  ^at  no  mere 
collateral  undertaking  of  the  testator 
will  make  the  debt  his,  within  the 
meaning  of  the  rule;  such  as  a  cov- 
enant with  the  mortgagor  to  save  him 
harmless,  or  one  with  the  mortgagee, 
that  he  will  pay  him  the  debt  on  the 
giving  of  a  promissory  note  for  the 
amount  of  the  debt  ...  If ,  how- 
ever, it  be  assumed  as  the  personid 
debt  of  the  testator,  the  real  estate 
mortgaged  ceases  to  be  the  primary 
fund  for  payment;  and  the  case  falla 
within  the  general  rule  first  stated, 
which  makes  the  personalty  first  li- 
able for  the  debts.  The  question  in 
all  these  cases,  has  been  whether  the 
purchaser  has,  by  his  conduct  in  rela- 
tion to  the  debt,  made  it  his  own  per- 
sonal debt,  and  not  whether,  having 
made  it  his  own,  it  was  still  to  be'paid 
out  of  the  estate  mortgaged.  In  the 
case  before  us  the  original  debt  has 
ceased  to  exist.  Both  the  debt  and 
the  mortgage  have  been  satisfied  and 
discharged.  No  debt  now  exists,  ex- 
cept Uie  debt  contracted  by  the  terta- 
trix  herself;  and  there  is  no  ground 
for  treating  her  obligation  here  as  col- 
lateral to  the  contract  of  any  other 
person.  In  all  the  cases  where  it  has 
been  held  that  the  purchaser  had  not 
made  the  original  debt  his  own,  that 
debt  was  still  subsisting  in  favor  of 
the  person  with  whom  it  was  original- 
ly contracted;  and  no  case  is  found 
where  the  original  debt  has  been  ex- 
tinguished, in  which  the  right  of  ex- 
oneration has  been  denied." 

So,  where  a  new.  mortgage  is  execut- 
ed by  the  testator  or  intestate,  it  is 
immaterial  tiiat  no  bond  is  executed 
and  no  express  covenant  made  by  the 
testator  to  repay  the  lien.  King  v. 
King  (1735)  3  F.  Wms.  368,  24  Ens. 
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Sepriot,  1100,  Mosely,  192»  25  Eng.  Re- 
print, 344.  18  Eng.  Rul.  Gas.  1. 

A  personal  covenant  by  the  mort- 
pigar  to  pay  the  indebtedness  be  con- 
tracts by  way  of  a  mortgage  is  not 
necessary.  Meynell  v.  Howard  (1696) 
Free,  in  Ch.  61,  24  Eng.  Reprint,  SO. 

But,  in  Sawtelle'a  Appeal  (1877) 
84  Pa.  306,  it  is  held  that  where  a 
mortgage  executed  by  a  married  wo- 
man is  valid,  but  her  personal  obliga- 
tion secured  thereby  is  invalid,  the 
mortgage  is  not  payable  ont  of  the 
personal  assets  of  her  estate. 

In  Pleasants  v.  Flood  (1892)  89  Va. 
96,  15  S.  E.  604,  the  contest  was  be- 
tween the  decedent's  heirs  and  dis- 
tributees, the  heirs  claiming  that 
mortgages  executed  by  the  decedent 
upon  lands  descending  to  them  should 
be  paid  out  of  the  personal  estate,  it 
appearing  that  the  mortgages  in  ques- 
tion had  been  executed  by  the  deced- 
ent in  substitution  of  liens  existing 
against  it  at  the  time  the  same  was 
granted  to  her  by  her  husband.  It 
was  held  that  the  land  remained  pri- 
marily bound  for  the  payment  of  the 
obligation,  and  that  the  decedent's 
personal  liability  was  collateral  there- 
to. Hence  the  doctrine  of  exoneration 
was  not  applicable.  Upon  this  point 
the  court  said :  "Up  to  the  point  when 
Mrs.  Flood  bought  at  the  judicial  sale 
made  January  17,  1889,  there  was  no 
debt  due  from  her  personally  on  ac- 
count of  this  Dillard  debt.  It  was  in 
00  degree  her  debt  It  was  a  debt  sub- 
jecting the  real  estate,  and  that  only. 
The  real  estate  was  not  only  primarily, 
bat  solely,  the  fund  which  could  be 
looked  to.  By  her  purchase  and  execu- 
tion of  her  bonds  to  pay  this  debt,  up- 
on the  delivery  of  the  land  to  her  un- 
eneombered,  she  bound  herself,  and 
ao  provided  another  fund  out  of  which 
the  said  debt  could  be  satisfied,  to 
wit,  her  personal  estate.  But  the  debt 
which  she  thus  agreed  to  pay  was  the 
same  debt  which  rested  originally, 
primarily,  and  solely  on  the  real  es- 
tate. The  charge  of  the  debt  was 
principally  and  primarily  upon  the 
real  estate,  and  this  personal  under- 
taking of  hers  was  only  collateral. 
The  land,  being  the  primary  fund,  is 
i»Qnd  to  exonerate  the  auxiliary  fund. 


If  the  primary  fund  is  or  shall  prove 
to  be  insufllcient  to  satisfy  the  debt 
originally  and  primarily  fastened  upon 
it,  then  the  auxiliary  fund  may  be 
called  into  requisition.  This  is  the 
effect  of  the  act  of  Mrs.  Flood.  Be- 
fore her  purchase  her  personal  estate 
was  not  bound  at  all;  since  her  pur- 
chase her  personal  estate  is  bound, 
but  only  secondarily;  and  the  land, — 
the  real  estate  in  the  hands  of  her 
heirs, — is  bound  primarily  to  pay  the 
debt  originally  charged  on  it,  and 
which  was  charged  on  it  when  it  came 
into  the  hands  of  Mrs.  Flood.  As  be- 
tween her  creditors,  the  question 
would  be  immaterial;  but  between  her 
heirs  and  her  distributees  the  land  re- 
mains the  primary  fund,  as  it  has  been 
from  l^e  first,  to  satisfy  this  debt." 
See  in  this  connection,  M'Learn  v. 
Wallace  (1836)  10  Pet  (U.  S.)  625,  » 
L.  ed.  659,  supra. 

A.  Wherm  Hen  Is  for  fmnAtwe  pHoe. 

In  Sutherland  v.  Harrison  (1877)^ 
86  111.  363,  the  court  repudiated  the 
contention  that  a  vendor's  lien  for  a 
debt  incurred  by  the  decedent  in  pur- 
chasing land  was  within  the  rule  ap- 
plicable to  a  mortgage  executed  by  a 
former  owner,  which  was  an  existing 
encumbrance  at  the  time  the  proper^ 
was  acquired  by  the  decedent  After 
stating  the  general  principle  that  the 
real  property  is  to  be  exonerated  at 
the  expense  of  the  personal  property, 
the  court  said:  "This  general  prin- 
ciple seems  to  be  admitted  by  appel- 
lant's counsel,  but  it  is  contended 
there  is  this  distinction  here :  that  in 
the  case  of  a  mortgage,  for  instance^ 
on  land,  it  may  be  made  for  the  gen- 
eral benefit  of  the  estate;  the  personal 
estate  may  have  received  the  benefit 
Whereas  a  claim  for  the  purchase 
money  of  land,  as  that  here,  can  only 
be  for  the  benefit  of  the  particular  piece 
of  land  purchased,  in  which  case  it  is 
claimed  that  the  land  is  the  primary 
fund,  and  is  to  be  first  applied  in  pay- 
ment, and  the  personal  estate  is  only 
to  be  resorted  to  as  auxiliary.  As  sup- 
porting appellant's  position,  a  class 
of  cases  is  cited  to  the  eifect  that  if 
one  purchases  an  estate  subject  to 
charge  made  upon  it  by  a  previous 
owner,  the  estate  charged  is  the  pri- 
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mary,  and  the  personal  estate  merely 
the  auxiliary  and  collateral,  fund  for 
Che  payment  of  the  debt  chared  up- 
on it,  and  the  heir  at  law  or  devisee 
will  take  such  estate  cum  onere;  and 
as  it  is  sometimes  given  as  a  reason 
that  the  personal  estate  of  the  pur- 
chaser has  not  received  any  addition 
to  its  funds  by  means  of  the  encum- 
brance, that  is  contended  to  be  the 
principle  which  applies,  whether  the 
personal  estate  has  received  any  ben- 
efit from  the  encumbrance  to  be  dis- 
charged; and  that  where  it  has  not  the 
personal  estate  should  be  exonerated, 
and  the  debt  be  paid  by  the  land. 
There  is  no  such  principle  of  general 
application.  .  .  .  The  debt  here 
involved  is  not  that  of  another,  a 
former  owner,  but  it  is  the  intestate's 
own  original  debt»  contracted  by  him- 
self in  the  most  binding  form." 

So,  the  amount  due  for  real  estate 
to  which  the  testator  has  the  actual 
title  by  virtue  of  a  contract  of  pur- 
chase of  the  same  is  the  personal  debt 
of  the  testator,  and  the  rule  of  exon- 
eration at  the  expense  of  the  personal 
estate  applies.  Riegelman's  Estate 
(1896)  174  Pa."  476,  34  Atl.  120. 

And  in  Milner  v.  Mills  (1729)  Mose- 
ly,  123,  25  Eng.  Reprint,  307,  the 
amount  due  for  land  which  the  deced- 
ent had  contracted  to  purchase  during 
his  lifetime  was  charged  to  his  per- 
sonal estate,  although  the  land  was 
held  to  descend  to  his  heir. 

In  Ford  v.  Gaithur  (1846)  19  S.  C. 
Eq.  (2  Rich.)  270,  the  deceased  left 
land  which  he  had  purchased  after  the 
execution  of  a  will,  and  which  he  mort- 
gaged to  secure  a  portion  of  the  pur- 
chase price.  The  amount  due  on  this 
mortgage  was  held  payable  from  the 
personal  assets  as  against  a  general 
legatee.  In  this  case  the  will  provided 
that  all  of  the  property  of  the  testator, 
both  real  and  personal,  should  remain 
under  the  executor's  management  un- 
til all  of  the  testator's  debts  were 
paid. 

In  Brown  v.  James  (1848)  22  S.  C 
Eq.  (3  Strobh.)  24,  it  was  held  that 
land  purchased  by  the  testator  subse- 
quently to  the  making  of  his  will  was 
to  be  charged  with  the  payment  of  the 
pur<:hase  price  before  personal  prop- 


erty specifically  bequeathed  could  be 
used  for  that  purpose.  That  case,  how- 
ever, is  distinguishable  because  a  spe- 
cific bequest  was  involved  (see  supra, 
L  b). 

IV.  Effect  of  peouliar  drcumstaneea  of 
devisee  or  heir. 

Assuming  that  the  general  rule 
would  otherwise  apply,  it  has  been 
held  that  it  did  not  apply  where  its 
enforcement  would  result  in  entirely 
defeating  bequests  made  in  a  will,  and 
would  be  apparently  contrary  to  the 
plain  intention  of  the  testator,  as,  for 
example,  where  this  enforcement 
would  inevitably  tend  to  defeat  the 
claim  for  most  of  the  lands,  and  vir- 
tually transfer  almost  the  entire  es- 
tate to  those  who  otherwise  would 
only  share  equally  with  the  other 
legatees.  Rice  v.  Harbeson  (1876)  63 
N.  Y.  493. 

Even  though  there  is  no  express  ex- 
oneration pf  the  personal  assets  of  a 
deceased  person  from  the  payment  of 
liens  against  his  real  estate,  the  cir- 
cumstances of  the  case  may  be  such 
as  to  indicate  the  decedent's  intention 
not  to  charge  the  personal  assets  with 
payment  of  liens  upon  his  real  estate. 
Draper  v.  Brown  (1908)  153  Mich.  120, 
117  N.  W.  213. 

In  Byrne  v.  Hume  (1890)  84  Mich. 
186,  47  N.  W.  679,  the  circumstances 
and  condition  of  the  devisees  of  real 
estate,  subject  to  a  mortgage,  were 
held  to  indicate  the  intention  of  the 
testator  to  have  his  executor  pay  the 
mortgage  out  of  the  personal  assets, 
the  same  as  other  debts,  and  that  it 
was  to  be  borne  neither  by  the  real 
estate  nor  by  a  pecuniary  legacy  which 
was  also  given  to  the  devisees.  The 
devisees  in  this  case  were  the  aged 
parents  of  the  testator. 

As  between  the  widow  of  the  deced- 
ent, who  receives  as  his  heir  all  of  his 
personalty  and  one  half  of  his  real 
estate,  and  the  heir  to  the  other  half 
of  the  real  estate,  she  will  be  required 
to  discharge  an  encumbrance  upon  the 
real  estate  from  the  proceeds  of  the 
personal  property,  where  in  amount  it 
exceeds  the  amount  of  the  encum- 
brance. Sutherland  v.  Harrison 
(1877)  86  m.  363. 

In  Tipping  v.  Tipping  (1721)  1  P. 
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Wnu.  780,  24  Enf.  Reprint.  689,  the 
lord  chancellor  denied  it  to  be  the 
rale  that  in  all  cases  the  personal  es- 
tite  of  the  testator  was  applicable  in 
cue  of  the  real  estate,  and  said  that 
it  should  not  be  so  applied  if  thereby 
the  payment  of  a  legacy  would  be  pre- 
rented,  much  less  where  it  would  de- 
prive the  widow  of  her  bona  par- 
qihenialia. 

In  Warner  v.  Hawes  (1708)  3  Bro. 
P.  C.  21,  1  Enff.  Reprint,  1150,  where 
the  consideration  for  the  devise  of 
land  nearly  equaled  in  amount  the  val- 
ue of  the  re&l  estate  devised,  and  the 
real  estate  was  subject  to  a  mortgage, 
it  was  held  that  the  nwrtgage  should 
be  paid,  fizvt,  from  the  general  person- 
il  assets,  and  if  they  were  not  suffi- 
cient, the  balance  should  be  paid  out 
of  the  legacy,  which  should  abate  in 
proportioiL 

r.  Sffeet  of  general  dtreetUm  <n  tuiU, 

Cases  are  not  included  herein  which 
construe  provisions  in  wills  for  the 
payment  of  the  testator's  debts. 

While,  it  is  not  the  purpose  of  this 
note  to  consider  the  question  of  the 
construction  of  wills  with  reference 
to  the  provisions  for  the  payment  of 
Hens  against  real  estate,  it  is  gener- 
ally held  in  this  regard,  however,  that 
I  mere  general  direction  for  the  pay- 
nent  of  all  the  testator's  debts  out  of 
bis  estate  does  not  indicate  any  inten- 
tion upon  his  part  contrary  to  the 
{eneral  rale  heretofore  referred  to. 
Hennegar  v.  Deadrick  (1899)  —  T^iii. 

64  S.  W.  188;  Pembroke  v.  ^end 
(1860)  1  Johns,  ft  H.  182,  70  Eng.  Re- 
print, 692,  2  L.  T.  N.  S.  742;  Brownson 
T.Uwrence  (1868)  L.  R.  6  Eq.  (Eng.) 
1, 37  L.  J.  Ch.  N.  S.  351,  18  I*  T.  N.  S. 
143.  16  Week.  Rep.  926. 

In  Woolstencroft  v.  Woolstencroft 
(1860)  6  Jur.  N.  S.  1170,  2  De  6.  F. 
k  i.  847,  45  Eng.  Reprint,  665,  80  L.  3, 
Qi.  N.  S.  22,  S  L.  T.  N.  S.  388,  9  Week. 
Rep.  42,  however,  it  Is  held  that  direc- 
tion for  the  payment  by  his  executor 
of  all  the  testator's  debts  indicates  an 
intention  to  charge  the  personal  proi>- 
erty  with  payment  of  liens  on  the  real 
estate. 

Where  the  testator  directs  the  piqr- 
Ment  of  all  of  his  just  debts,  it  is  as- 
nnied  that  the  debts  are  to  be  paid 


from  his  personal  property  unless  he 
makes  a  different  provision,  although 
the  debts  are  secured  by  a  mortgage 
on  the  testator's  real  estote.  Jackson 
V.  Bevins  (1901)  74  Conn.  96,  49  Atl. 
899. 

The  general  rule  requiring  the  pay- 
ment of  charges  against  real  estate 
out  of  the  personiU  assets  is  not  af- 
fected by  the  fact  that  the  testator 
specifically  directed  the  executor  to 
discharge  liens  upon  certain  real  es-  , 
tate,  but  did  not  refer  to  liens  upon 
other  real  estate  which  he  also  de- 
vised, and  the  latter  real  estate  is  also 
to  be  exonerated  from  the  p^nnent 
of  liens  thereon.  Richardson  v.  Hall 
(1878)  124  Mass.  228. 

Where  the  testator  did  not  own  a 
full  interest  in  real  estate,  which  was 
subject  to  a  mortgage  which,  in 
amount,  exceeded  the  personal  estate 
which  he  had  disposed  of  by  will,  it 
was  held  not  to  be  the  intention  of  the 
testator  that  the  executor  should  pay 
the  mortgage  indebtedness  out  of  the 
personal  estate,  although  the  will  con- 
tained a  general  direction  for  tiie  pay- 
ment of  the  debts  of  the  decedent. 
Draper  v.  Brown  (1908)  153  Mich,  120, 
117  N.  W.  213. 

In  Re  Heydenfeldt  (1895)  106  Cal. 
434,  39  Pac.  788,  where  the  de- 
cedent in  his  lifetime  conveyed  by 
deed  in  escrow  to  one  of  his  heirs, 
real  estate,  subject  to  a  mortgage 
thereon,  and  recited  in  his  will  that 
he  had  made  provision  for  certain  of 
his  heirs,  including  the  one  in  ques- 
tion, and  the  will  contained  a  provision 
that  his  nonproductive  estate  should 
be  sold  to  pay  his  debts,  it  was  held 
to  be  the  testator's  intention  to  exon- 
erate the  land  thus  conveyed  from  a 
lien  thereon,  there  being  sufficient 
nonproductive  property  to  pay  this 
lien. 

It  has  been  held  that,  where  the  tes- 
tator directed  the  payment  of  mort- 
gages on  his  real  estate  from  the  per- 
sonal assets,  to  the  extent  that  the 
mortgages  are  paid  out  of  the  personal 
estate  the  pecuniary  legatees  are  en- 
titled to  stand  in  the  place  of  the 
mortgagees.  Wythe  v.  Henniker  (1833) 

2  Myl.  &  K.  635,  39  Eng.  Reprint,  1087, 

3  L.  J.  Gh.  N.  S.  24;  Forrester  v.  Leigh 
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<1753)  1  Ambl.  171,  27  Eng.  Reprint, 
114. 

VI.  Effect  of  statutory  prvvtstons. 

In  Emuss  v.  Smith  (1848)  2  De  G. 
&  S.  722,  64  Eng.  Reprint,  323,  it  is 
held  that  the  Wills  Act  does  not  affect 

the  course  of  administering  estates, 
where  there  has  been  a  specific  devise 
of  real  estate  subject  to  encumbrances. 
For  under  such  circumstances  the  dev- 
isee is  entitled  to  have  the  personal  es- 
tate applied  in  payment  of  the  mort- 
gage, in  exoneration  of  the  real  estate. 

According  to  Locke  King's  Act 
1854,  where  any  person  dies  possessed 
of  an  estate  in  land  which  at  the  time 
is  charged  with  the  payment  of  any 
mortgage,  and  such  person  shall  not, 
by  his  will,  or  deed,  or  other  document, 
have  signified  the  contrary  or  any 
other  intention,  the  heir  or  devisee  to 
whom  such  land  shall  descend  or  be 
devised  shall  not  be  entitled  to  have 
the  mortgage  debt  satisfied  or  dis- 
charged out  of  the  personal  estate,  or 
any  other  real  estate  of  such  person, 
but  the  land  so  charged  shall,  as  be- 
tween the  different  persons  claiming 
through  or  under  the  deceased,  be  pri- 
marily liable  for  all  the  mortgage 
debts  charged  against  it.  Re  Birch 
[1909]  1  Gh.  (Eng.)  787.  78  L.  J.  Ch, 
N.  S.  385,  101  L.  T.  N.  S.  101. 

In  New  York  it  is  provided  by  stat- 
ute that  whenever  any  real  estate,  sub- 
ject to  a  mortgage  executed  by  an  an- 
cestor or  testator,  shall  descend  to  the 
heir  or  pass  to  the  devisee,  such  heir 
or  devisee  shall  satisfy  and  discharge 
the  mortgage  out  of  his  own  property, 
without  resorting  to  the  personal  rep- 
resentative, unless  there  is  an  ex- 
press direction  in  &e  will  for  the 
payment  of  such  encumbrances. 
Wright  V.  Holbrook  (1865)  32  N.  Y. 
587,  affirming  (1864)  2  Robt.  516,  18 
Abb,  Pr.  202;  Rice  v.  Harbeaon  (1873) 
63  N.  Y.  493;  Meyer  v.  Cahen  (1888) 
111  N.  Y.  270,  18  N.  E.  852;  Fisher 
V.  Fisher  (1850)  1  Bradf.  335;  Taylor 
T.  Taylor  (1854)  3  Bradf.  54;  Waldron 
V.  Waldron  (1856)  4  Bradf.  114;  Tay- 
lor V.  Wendel  (1857)  4  Bradf.  324; 
Rapalye  v.  Rapalye  (1857)  27  Barb. 
610;  Mosely  v.  Marshall  (1858)  27 
Barb.  42;  Wetmore  v.  Peek  (1882  )  66 
How.  Pr.  64;  Cochrane  v.  Hawver 


(1889)  54  Hun,  556,  7  N.  Y.  Supp. 
907;  Re  McKay  (1900)  33  Misc.  520, 
68  N.  Y.  Supp.  925. 

This  statute  was  held  to  apply  to 
a  widow  of  the  testator  as  to  real  es- 
tate devised  to  her  in  lieu  of  dower, 
although  the  real  estate  was  mort- 
gaged to  its  full  value,  and  she  lost 
it  by  foreclosure  of  Uie  lien.  iHeyer 
V.  Cahen  (1888)  111  N,  Y.  270,  18  N. 
E.  862. 

In  Re  Rolph  (1890)  2  Connoly,  191, 
9  N.  Y,  Supp.  293.  the  widow  of  the 
deceased  was  the  administratrix  of 
his  estate  and  the  guardian  of  their 
children,  and  she  was  allowed  the 
amount  paid  by  her  out  of  the  per- 
sonal assets  to  secure  the  discharge 
of  a  lien  upon  the  real  estate,  in  which 
the  children  were  interested. 

It  has  been  held  that  the  statute 
is  inapplicable  to  an  equitable  lien  for 
unpaid  purchase  money,  and  that  the 
heir  or  devisee  is  entitled  to  have  the 
same  paid  out  of  the  personal  estate. 
Wright  V.  Holbrook  (1865)  32  N.  Y. 
587,  affirming  (1864)  2  Robt.  516,  18 
Abb.  Pr.  202. 

And  it  has  been  held  that  liens 
against  the  real  estate  for  improve- 
ments thereon,  contracted  by  the  tes- 
tator in  his  lifetime,  are  to  be  dis- 
charged out  of  the  personal  assets. 
Taylor  v.  Taylor  (1854)  3  Bradf. 
(N.  Y.)  54. 

Nor  does  the  statute  apply  to  a 
mortgage  executed  to  secure  a  surety 
on  the  mortgagor's  note,  and  such  note 
is  to  be  paid  out  of  the  mortgagor's 
personal  assets  in  exoneration  of  the 
real  estate.  'Cochrane  v.  Hawver 
(1889)  64  Run,  666.  7  N.  Y.  Supp.  907. 

So,  where  a  mortgage  on  lands  was 
executed  to  secure  a  debt  of  a  third 
person,  it  is  the  duty  of  his  executors 
to  use  the  securities  in  their  hands 
belonging  to  the  primary  debtor  for 
the  payment  of  such  mortgage.  Fish- 
er V.  Fisher  (1850)  1  Bradf.  (N.  Y.) 
386. 

The  Indiana  act  concerning  the  set- 
tlem^its  of  estates  of  decedents,  in  its 
general  scope,  as  well  as  by  its  spe- 
cific provisions,  makes  the  personal 
estate  the  primary  fund  for  the  dis- 
charge of  all  liabilities,  whether  for 
debts  contracted  by  the  intestate  in 
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Ufl  lifetime  or  liabilities  which  are 
pziflBuily^  encumbrances  upon  his  real 
estate^  including  a  personal  liability  to 
iodemnify  the  grantor  for  the  debt, 
ihould  he  fail  to  meet  the  obligation. 
Newcomer  v.  Wallace  (1868)  SO  Ind. 
216. 

In  Darr  t.  Thomas  (1907)  127  Mo. 
App.  1,  106  &  W.  96.  it  is  held  that  a 
itstatt  prohibiting  the  payment  of 


debts  against  the  estate,  secured  upon 
real  property,  until  the  security  has 
been  exonerated  by  the  creditor,  con- 
strued with  reference  to  other  provi- 
sions of  the  statute,  is  in  the  interest 
of  unsecured  creditors,  and  is  not  in- 
tended to  change  the  general  rule  for 
the  payment  of  all  the  debts  of  the 
testator  from  the  personal  assets. 

A.  G.  S. 


CHARLES  GATES,  Appt, 

V, 

CHESAPEAKE  &  OHIO  RAmWAY  COMPANY. 
Kentucky  Court  of  appeals  —  June  SO,  tOlO. 
(—  Ky.  — ,  213  S.  W.  664.) 

Biihoad  —  TOlunteer  to  care  for  injnry  —  liability  for  negligence. 

1.  A  railroad  company  which  undertakes  to  care  for  an  injured  tres- 
passer cannot  be  held  liable  for  negligence  in  so  doing  unless  the  condi- 
tion of  the  injured  person  was  made  worae  by  such  neglect 

[See  note  on  this  question  hegimUng  on  page  513.] 

—liability  for  injury  to  trespasser. 

2.  A  railroad  company  is  ordinarily  ' 
Bot  liable  for  injury  to  a  trespasser  - 
aoless  it  could  have  avoided  the  in- 
jaiy  with  proper  care  after  his  peril 
was  discovered. 

[See  4  R.  C.  L.  1060;  22  R.  G.  L.  924.] 
—extent  of  duty  of  care. 

8.  A  railroad  company  which  under- 
takes to  care  for  an  injured  trespasser 
is  not  bound  to  continue  the  care  until 
his  recovery  or  death. 

— UaUUlgr  for  added  suffering. 

4,  A  railroad  company  which,  after 
ondertaking  to  care  for  an  injured 
trespasser,  leaves  him  without  medical 
attention  for  hours,  cannot  be  held  lia- 
for  suffering  and  additional  opera-  • 
tions  which  he  endures  snless  it  ap- 


pears with  reasonable  certainty  that 
they  would  have  been  avoided  by  prop- 
er care. 

—  measure  of  duty. 

5.  A  railroad  company  which  has 
undertaken  to  care  for  an  injured 
trespasser  performs  its  duty  by  plac- 
ing him  in  the  care  of  a  competent 
surgeon  or  physician,  taking  him  to  a 
hospital  or  infirmary,  or  sending  him 
to  his  family  or  near  relatives, 
—liability  for  added  pain. 

6.  A  railroad  company  which,  after 
undertaking  to  care  for  an  injured 
trespasser,  leaves  him  for  hours  with- 
out medical  attention  which  might 
have  been  secured,  is  liable  to  him 
for  the  added  pain  which  Is  caused 
soley  by  its  neglect. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Mason 
(Jounty  sustaining  a  demurrer  to  a  petition  filed  to  recover  damages  for 
added  pain  and  suffering  alleged  to  have  been  caused  by  defendant's  neg- 
lect while  undertaking  to  care  for  plaintiff,  an  injured  trespasser,  on  its 
train.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court.  - 

Messrs.  H.  W.  Cole  and  A.  D.  Cole  Qutn,  ddivered  t^e  opinion  of 
for  appellant.  the  court: 

Messrs.  Worthington,  Cochran,  A  Does  a  railroad  company,  volun- 
Bnnnung  for  appellee.  tarily  undertaking  the  care  of  an 
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injured  trespasser,  thereby  subject 
itself  to  liability,  if,  through  its  neg- 
ligence, the  injuries  are  aggravat- 
ed, or  the  injured  person's  condi- 
tion is  made  worse?  This  question, 
a  new  one  in  our  state,  is  presented 
for  our  decision  by  the  present 
record. 

The  Appeal  is  from  a  judgment  of 
the  lower  court  sustaining  a  de- 
murrer to  a  petition  alleging :  "That 
on  or  about  November  15,  1914, 
while  riding  with  a  couple  of 
friends  on  one  of  defendant's  freight 
trains  on  his  way  to  Vanceburg, 
Kentucky,  to  obtain  employment, 
he  was  thrown  from  said  train, 
falling  between  the  cars,  and  run 
over;  that  his  left  leg  was  cut  off 
below  the  knee,  and  hung  by  his 
skin,  and  his  right  leg  was  badly 
bruised  and  mashed,  his  injuries  be- 
ing serious,  but  not  fatal ;  that  after 
he  had  been  thus  injured  and  ren- 
dered wholly  helpless,  and  was 
bleeding  profusely  from  both  le^, 
the  defendant,  its  agents  axid  serv- 
ants, assumed  control  and  took 
charge  of  him,  and  conveyed  him 
from  the  place  of  his  injury  to  the 
city  of  Vanceburg,  Kentucl^;  that, 
on  arrival  at  defendant's  depot  in 
said  city,  defendant,  its  agents  and 
servants,  placed  him  on  a  cot  and 
conveyed  him  to  the  office  of  its 
physician  and  surgeon ;  that  the  de- 
fendant, its  agents  and  servants, 
careles^  and  negligently  allowea 
him  to  remain  there  in  an  exposed 
condition,  without  any  surgical  at- 
tention other  than  the  bandages 
which  its  agents  and  servants  care- 
lessly and  negligently  placed  around 
his  legs,  for  &  space  of  about  four 
hours,  and  without  any  other  effort 
to  give  him  relief,  although  he  was 
all  the  while  protesting  against  this 
neglect  and  informing  the  defend- 
ant, its  servants  and  agents,  that  he 
was  without  money  or  resources, 
and  that  his  father  and  mother 
were  also  without  money  or  re- 
sources, and  that  he  was  at  their 
mercy.  Plaintiff  further  states  that 
after  defendant,  its  agents  and 
servants,  had  thus  kept  him  in  this 
condition  for  about  four  hours,  he 


was  by  defendant,  its  agents  and 
servants,  transported  to  one  of  de- 
fendant's trains  and  by  it  carried  to 
its  depot  in  Maysville,  Kentucky, 
and  there  left  without  any  further 
effort  to  procure  a  physician  or 
surgeon,  or  other  medical  aid,  and 
after  this  exposure  and  neglect  he 
was,  in  about  four  hours  after  hia 
arrival  at  defendant's  depot  at 
Maysville,  Kentucky,  taken  char- 
itable friends  to  Hayswood  Hospi- 
tal, in  Maysville,  Kentucky,  where 
both  of  his  legs  were  amputated  be- 
low the  knee;  that  in  consequence 
of  said  exposure  and  neglect  he  bled 
profusely  before  reaching  said  hos- 
pital, and  suffered  great  and  un- 
necessary pain  and  agony  of  body 
and  mind;  and  as  a  furfur  conse- 
quence of  said  exposure  and  neglect 
of  defendant,  its  agents  and  serv- 
ants, gangrene  set  up  in  his  right 
leg,  which  made  it  necessary  for 
him  to  undergo  a  second  operation, 
whereby  his  said  leg  was  amputated 
above  Uie  knee  in  order  to  save  his 
life,  and  that  he  could  and  would 
have  been  spared  great  pain  and 
agony  of  body  and  mind,  as  well  as 
said  second  amputation  of  his  right 
leg,  'but  for  defendant's  negligent 
care  and  attention  after  it  had  as- 
sumed to  take  care  and  control  of 
him.' " 

Whether  the  company  was  under 
any  legal  obligation  to  furnish 
medical  care  and  attention  to  appel- 
lant is  not  involved  here,  and  we 
express  no  opinion  on  same.  An 
examination  of  the  adjudged  cases 
and  the  textbooks  on  the  subject  in- 
dicates the  closeness  of  the  question 
to  be  decided,  as  they  appear  to  he 
about  equally  divided.  Th&  follow- 
ing are  referred  to  as  sustaining 
the  nonliability  of  the  company. 

Griswold  v.  Boston  &  M.  R.  Co. 
183  Mass.  434,  67  N.  E.  354, 14  Am. 
Neg.  Rep.  78,  where  a  girl  nineteen 
years  of  age,  after  leaving  one  of 
appellee's  stations,  started  to  cross 
the  company's  tracks,  and  in  so  do- 
ing she  fell,  and  an  engine  passed 
over  her  legs.  The  fireman  ran  to 
the  station  to  notify  the  station  mas- 
ter, who  telephoned  for  a  doctor. 
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The  engineer  got  down  from  his  en- 
gine and  looked  at  the  girl,  but  did 
not  start  his  engine  at  once,  and 
plaintiff  claimed  this  was  unreason- 
able delay. 

Adams  v.  Southern  R.  Co.  125  N. 
C.565,34  S.E.642.  This  case  grew 
out  of  the  refusal  of  the  railroad 
company  to  pay  a  medical  bill  for 
services  rendered  three  tramps,  -who 
were  trespassers,  and  who  were 
injured  when  the  train  ran  into  a 
washout  and  the  train  and  coaches 
went  down.  The  men  were  stealing 
a  ride.  The  injured  men  were  car- 
ried to  a  station  about  a  quarter  of 
a  mile  distant,  and  the  engineer  and 
conductor  engaged  the  services  of 
plaintiff  to  attend  the  injured  men. 
It  was  held  that  defendant's  serv- 
ants had  no  authority  to  engage 
physicians  to  attend  trespassers. 
Wills  V.  International  •&  G.  N.  R.  Co. 
41  Tex.  Civ.  App.  58,  92  S.  W.  273. 
is  to  the  same  effect. 

In  Riley  v.  Gulf,  C.  &  S.  F.  R. 
Co.  —  Tex.  Civ.  App.  — ,  160  S.  W. 
595,  appellant's  son  was  injured 
while  trespassing,  and  in  attempt- 
ing to  steal  a  ride  on  a  freight  train. 
Long  delay  in  getting  a  physician 
and  improper  treatment  caused  the 
amputation  of  plaintiff's  foot.  El- 
liott on  Railroads,  §  1265i,  and 
Shearman  &  Redfield  on  the  Law  of 
Negligence,  6th  ed.  §  10,  are  to  the 
same  effect;  the  text  being  based  on 
the  foregoing  decisions. 

Summarizing  the  above  it  will  be 
found  that  in  the  Griswold  Case  a 
recovery  was  sought  because  of  the 
unreasonable  delay  in  rendition  of 
help ;  the  court  saying  there  was  no 
legal  duty  to  give  assistance  to  the 
injured  girl,  hence  it  was  not  the 
negligent  performance  of  an  as- 
sumed care.  The  Adams  and  Wills 
snits  were  for  the  purpose  of  col- 
lecting accounts  for  medical  serv- 
ices rendered  trespassers.  The 
facts  in  the  Riley  Case  are  quite 
similar  to  those  here,  but  the  court 
finds  the  evidence  failed  to  show 
that  appellee  took  charge  of  the  in- 
jured person. 

In  this  connection  it  will  be  serai 
from  the  petition  in  the  present 


case  that  recovery  is  sought  because 
of  the  negligence  of  appellee  after  it 
had  undertaken  to  care  for  appel- 
lant, therefore  the  question  wheth- 
er the  employees  could  bind  the 
company  in  the  employment  of  med- 
ical or  other  aid,  or  render  it  liable 
through  the  neglect  of  themselves  or 
those  employed  by  them,  is  not  in- 
volved here. 

Northern  0.  R.  Co.  v.  State,  29 
Md.  420,  96  Am.  Dec.  545,  seems  to 
be  the  leading  case  on  the  subject, 
and,  inasmuch  as  the  facts  appear 
in  the  opinion,  we  quote  therefrom 
at  length  as  follows:  "As  to  the 
conduct  of  the  defendant's  agents 
after  the  collision,  in  their  treat- 
ment of  the  injured  man,  though 
apparently  dead,  it  was  strongly  in- 
dicative of  the  grossest  ne^igenee, 
and  an  entire  indifference  to  the 
most  ordinary  feelings  of  humanity. 
The  deceased  was  taken  from  the 
pilot  of  the  engine,  apparently  dead, 
though  showing  no  external  wound 
to  justify  the  conclusion  that  life 
was  in  fact  extinct.  Without  no- 
tice to  his  family,  or  to  any  person 
who  would  take  an  interest  in  him, 
or  sending  for  a  physician  to  ascer- 
tain his  condition,  he  was  taken  in- 
to the  defendant's  warehouse,  and 
there  laid  on  a  plank  across  some 
barrels  and  locked  up  alone  all 
night.  It  was  remarked  at  the  time 
that  the  man  ought  to  be  examined, 
and  that  the  place  was  unfit  for  him 
to  be  placed  in.  This  suggestion, 
however,  was  altogether  disregard- 
ed. The  next  morning,  when  the 
warehouse  was  opened,  it  was  found 
that  the  unfortunate  man  had,  dur- 
ing the  night,  revived  from  his 
stunned  condition,  and  had  moved 
some  paces  from  the  spot  where  he 
had  been  laid,  and  was  found  in  a 
stooping  posture,  holding  his  right 
leg  with  his  hands,  dead,  but  still 
warm,  having  dieil  from  hemor- 
rhage of  the  arteries  of  his  right 
leg,  which  was  crushed  at  and  above 
the  knee.  It  had  been  proposed  to 
place  him  in  the  defendant's  tele- 
graph office,  which  was  a  comfort- 
able building;  but  the  telegraph  op- 
erator objected,  and  directed  him  to 
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be  taken  into  the  warehouse,  a  place 
used  by  the  defendant  to  deposit  old 
barrels  and  other  rubbish.  The 
physician  who  attended  the  inquest 
proved  that  he  thought  it  likely  that 
the  deceased  became  conscious  when 
reaction  set  in,  there  being  no  ap- 
parent injury  of  the  skull  or  brain. 
Blood  would  begin  to  flow  upon  the 
restoration  of  consciousness,  and 
the  party  could  not  have  lived  more 
than  an  hour  or  two  after  blood  be- 
gan to  flow.  From  these  facts  it 
was  clearly  competent  to  the  jury 
to  conclude  that  there  was  negli- 
gence." 

And  again:  "3.  We  are  next 
brought  to  the  question  whether  the 
defendant  be  liable  for  the  negli- 
gence of  its  agents  in  their  treat- 
ment and  disposition  of  the  de- 
ceasedf  subsequent  to  the  collision. 
This  we  think  free  from  doubt  or 
difficulty.  From  whatever  cause 
the  collision  occurred,  after  the 
train  was  stopped,  the  injured  man 
was  found  upon  the  pilot  of  the  de- 
fendant's engine,  in  a  helpless  and 
insensible  condition,  and  it  there- 
upon at  once  became  the  duty  of  the 
agents,  in  charge  of  the  train,  to  re- 
njove  him,  and  to  do  it  with  a  prop- 
er regard  to  his  safety  and  the  laws 
of  humanity.  And  if,  in  removing 
and  locking  up  the  unfortunate 
man,  though  apparently  dead,  neg- 
ligence was  committed,  where^ 
the  death  was  caused,  there  is  no 
principle  of  reason  or  justice  upon 
which  the  defendant  can  be  exoner- 
ated from  responsibility.  To  con- 
tend that  the  agents  were  not  act- 
ing in  the  course  of  their  employ- 
ment in  so  removing  and  disposing 
of  the  party  is  to  contend  that  the 
■duty  of  the  defendant  extended  no 
farther  than  to  have  cast  off  by  the 
wayside  the  helpless  and  apparently 
dead  man,  without  taking  care  to 
ascertain  whether  he  was  dead  or 
alive,  or,  if  alive,  whether  his  life 
could  be  saved  by  reasonable  assist- 
ance, timely  rendered.  For  such  a 
rule  of  restricted  responsibility  no 
authority  has  been  produced,  and 
we  apprehend  none  can  be  found. 
On  the  contrary,  it  is  the  settled 


policy  of  the  law  'to  give  such 
agents  and  servants  &  large  and 
liberal  discretion,  and  hold  ue  com- 
panies liable  for  all  their  acts,  with- 
in the  most  extensive  range  of  their 
charter  powers.'  1  Redf.  Railways, 
510;  Philadelphia  &  R.  R.  Co.  v. 
Derby,  14  How.  468,  483,  14  L.  ed. 
602,  608,  10  Am.  Neg.  Cas.  602. 
The  question  as  to  whether  tlw 
agcoits  were  acting  in  the  course  of 
their  employment  was  submitted  to 
the  jury,  as  was  done  in  the  recent 
case  of  Whatman  v.  Pearson,  L.  R. 
3  C.  P.  422,  37  L.  J.  C.  P.  N.  S.  156, 
18  L.  T.  N.  S.  290,  16  Week.  Rep. 
649,  decided  at  Easter  term,  1868; 
and  the  defendant  had  no  ri^t  to 
ask  a  more  &vorable  disposition  of 
it" 

In  the  later  case  of  Baltimore  & 

0.  R.  Co.  V.  State,  41  Md.  268;  be- 
cause of  the  failure  of  proper  ex- 
ceptions, the  court  refrained  from 
expressing  any  opinion  on  the  sub- 
ject. 

Dyche  v.  Vicksburg,  S.  &  P.  R. 
Co.  79  Miss.  861,  30  So.  711.  This 
was  an  action  for  the  death  of  ap- 
pellant's father.  He  was  a  tres- 
passer, and  was  injured  by  being 
run  over  by  a  train  belonging  to  tl» 
defendant.  After  his  injury  he  was 
taken  from  under  the  car  and  doc- 
tors sent  for,  but  none  found.  It 
was  impossible  to  convey  him  to 
his  home  in  Vicksburg,  because 
traffic  had  been  suspended  for  the 
night.  He  was  put  on  a  freight 
train  and  carried  to  a  station  18 
miles-  distant,  where  he  was  met  by 
the  company's  doctor,  who  gave  him 
morphine  and  bandaged  his  leg,  and 
left  him  with  a  negro  boy.  The  in- 
jured man  was  carried  to  Vicksburg 
the  next  day,  on  a  freight  train. 
He  reached  Delta,  3  miles  from 
Vicksburg,  at  7  o'clock,  was  carried 
to  a  transport  boat  and  ferried  back 
and  forth  two  or  more  times  before 
being  landed;  and  finally  reached 
the  hospital  at  3  o'clock  in  the  after- 
noon, where  an  operation  was  per- 
formed about  6  or  7  P.  M.  He  died 
the  following  day.  The  physician 
who  performed  the  operation  stat- 
ed that  the  delay  of  the  operation 


Digitized  by 


Google 


GATES  V.  CHESAPEAKE  &  0.  R.  CO. 

(—  Sv.  —,  tlS  B.  W.  6ff|.) 


611 


lessened  the  chances  of  life,  and  the 
operation  should  have  been  per- 
fornied  immediately  after  the  in- 
jury. A  directed  verdict  for  defend- 
ant was  reversed ;  the  court  saying : 
"It  is  manifest  as  we  think,  that 
^  railroad  company  cmnot  be  held 
liable  for  the  original  injury  of  the 
fattier  of  appellant.  We  think,  too, 
that  it  is  not  liable  for  any  negli- 
gence or  want  of  skill  of  the  surgeon 
at  Tallulah,  on  the  facts  in  this  rec- 
ord. Nevertheless,  we  think  the 
jnrjr  should  have  been  permitted  to 
on  the  acts  of  the  company  in 
shipping  the  helpless  man  to 
TaUulah  and  after  they  brought  him 
baek.  Assuming  the  charge  of 
Dyche  as  it  did,  it  was  charged  with 
the  duty  of  common  humanity,  and 
the  jury  should  have  been  allowed 
to  pass  upon  whether  or  not  it  per- 
formed this  duty.  It  is  to  be 
charged  with  no  higher  degree  of 
duty  than  that  of  ordinary  human- 
ity, hut  the  jury  must  settle  that  on 
Uie  facts.  We  subscribe  to  the  rea- 
soning in  the  case  of  Northern  C.  E. 
Go.  V.  State,  29  Md.  439-442,  96  Am. 
Dec  545,  and  think  the  authority 
of  this  case  is  not  disturbed  by 
Baltimore  &  O.  B.  Co.  v.  State,  41 
Md.  288  et  seq." 

Thompson  on  Negligence,  §  1744, 
and  Beach  on  Contributory  Negli- 
gence, 2d  ed.  §  215,  approve  the 
doctrine  of  the  above ;  said  decisions 
being  cited  in  support  of  the  text. 
See,  also,  note  to  Union  P.  B.  Co. 
Gappier,  69  h.KA.  613. 

Kendall  v.  Louisville  &  N.  B.  Co. 
25  Ky.  L.  Rep.  793,  76  S.  W.  876.  is 
rdied  upon  by  appellee.  It  was  al- 
leged among  other  things  in  the  pe- 
tition in  this  case  that  after  the  ac- 
cident defendant  took  charge  of 
decedent  and  assumed  to  give  him 
an  necessary  medical  attention,  but 
wholly  failed  to  do  so,  and  that  he 
died  from  lack  of  proper  attention 
on  its  part.  The  witnesses  for  plain- 
tiff wera  all  employees  of  the  com- 
pany, and  their  testimony  was  di- 
rected to  the  accident  and  events 
leading  up  to  it.  There  was  no 
proof  on  plaintiff's  behalf  to  sup- 
port the  above  allegation.  Accord- 


ing to  defendant's  proof,  after  the 
accident  deceased  was  at  once 
placed  in  charge  of  competent  sur- 
geons and  every  necessary  attention 
given  him  until  his  death,  two  days 
later.  While  the  court  says :  "Ve- 
ceased  was  plainly  a  trespasser,  and 
the  only  duty  imposed  by  law  upon 
the  defendant  was  to  avoid  injuring 
him  after  he  had  been  discovered  in 
a  position  of  peril;"  and  "being  a 
trespasser  at  the  time  of  his  injury, 
appellee  was  under  no  legal  obliga- 
tion to  give  him  medical  attention, 
but,  as  a  matter  of  fact,  it  did  put 
him  in  charge  of  competent  and 
reputable  physicians  and  surgeons." 

It  also  states:  "The  testimony 
fails  to  support  the  charge  that  the 
death  resulted  from  a  lack  of  proper 
attention  on  the  part  of  the  de- 
fendant." 

Many  cases  can  be  found  on  the 
subject  of  the  company's  duty  to 
employees  after  injury,  but,  as  this 
is  not  the  question  before  us,  we  will 
not  take  the  time  to  discuss  them, 
other  than  taking  the  following 
excerpts  from  Troutman  v.  Louis- 
ville &  N.  R.  Co.  179  Ky.  145,  200 
S.  W.  488:  "We  are  also  of  the 
opinion  that  the  same  measure  of 
duty  and  care  exists  when  the  com- 
pany undertakes  to  assume  control 
of  the  case  and  take  charge  of  the 
injured  employee,  although  under 
the  conditions  present  at  the  time 
it  might  not  have  been  under  any 
duty  to  furnish  such  medical  aid  or 
attention  as  would  exist  in  a  state 
of  case  in  which  in  the  first  instance 
it  would  have  been  under  such  duty, 
because  the  voluntary  assumption 
of  an  unrequired  burden  may  im- 
pose the  same  obligations  as  the  as- 
sumption of  a  required  duty.  .  .  . 
The  courts  have  also  found  much 
difficulty  in  settling  on  a  ground  on 
which  to  rest  the  liability  of  the 
master  in  cases  like  this,  where 
there  is  no  contract  or  statute  im- 
posing the  duty  of  taking  care  of  an 
injured  servant.  We  think,  how- 
ever, it  may  well  be  put  upon  the 
ground  that,  as  it  would  be  a  cruel 
and  inhumane  act  to  leave  a  help- 
less servant  who  was  injured  in  the 
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course  of  his  employment  to  suffer 
or  die  from  want  of  care  and  at- 
tention*  there  is  an  obligation  grow- 
ing out  of  the  relation  of  master  and 
servant  that  puts  upon  the  master 
the  duty  of  taking  such  reasonable 
care  of  the  servant  as  the  existing 
circumstances  will  permit.  The  re- 
lation of  master  and  servant  does 
not  terminate  the  very  moment  the 
servant,  on  account  of  some  injury 
received  in  the  course  of  his  em- 
ployment, is  made  incapable  of  per- 
forming his  duties,  and  the  master, 
in  the  face  of  such  a  misfortune,  no 
matter  whose  fault  caused  it,  must 
exercise  the  same  reasonable  care  to 
save  the  servant  from  further  harm 
or  death  that  he  would  be  required 
to  exercise  if  the  servant  had  not 
been  injured.  If  the  master  can- 
not, without  incurring  liability, 
wantonly,  recklessly,  or  negligently 
inflict  harm  on  the  servant  while  in 
the  performance  of  his  duty  and 
when  he  is  able  to  look  out  for  him- 
self, neither  should  he  be  allowed  to 
wantonly  or  negligently  abandon 
him  to  suffer  or  die  when  he  is  help- 
less and  dependent,  merely  because 
he  has  been  injured.  The  duty  of 
the  master  should  not  end  with  the 
injury,  but  continues  until  the 
.  emergency  created  by  the  injury  has 
passed,  and  until  the  servant  has 
been  placed  where  he  will  receive 
such  reasonable  care  and  attention 
as  his  injury  demands  and  the  sur- 
rounding circumstances  will  per- 
mit" 

This  case  cites  with  approval 
Northern  C.  R.  Co.  v.  State,  supra. 

Analogous  to  ttie  subject  under 
discussion  is  the  duty  of  railroad 
companies  to  drunken  persons;  for 
example : 

Fagg  V.  Louisville  &  N.  B.  Co. 
Ill  Ky.  30,  54  L.R.A.  919,  63  S.  W. 
580, 10  Am.  Neg.  Rep.  60.  Here  the 
servants  of  the  company  ejected  a 
trespasser  in  a  drunken  and  help- 
less condition  in  a  deep  cut  on  a 
dark  night,  where  he  was  killed  by 
a  train  which  followed,  as  the  serv- 
ants had  reason  to  believe  he  would 
be;  the  railroad  was  held  liable  for 
his  death,  though  the  place  at  which 


he  was  ejected  was  a  place  at  which 
he  entered  the  train.  The  court 
holds  that  if  the  company's  agents, 
to  wit,  superintendent  and  agent, 
knew  of  decedent's  plight  and  failed 
to  exercise  ordinary  care  to  save 
his  life  by  notifying  those  in  charge 
of  the  train  soon  to  pass  over  the 
tracks,  and  those  in  charge  of  said 
train  could,  without  hazard  to  the 
lives  of  passengers  on  it,  avoid  run- 
ning over  him,  the  company  was  li- 
able. 

Louisville,  C.  &  L.  R.  Go.  v.  Sul- 
livan, 81  Ky.  624,  50  Am.  Rep.  186, 
8  Am.  Neg.  Cas.  286,  presents  sim- 
ilar facts.  Defendant  was  drunk, 
failed  to  pay  his  fare  when  demand- 
ed, was  removed  in  a  deep  snow,  and 
fell  and  lay  in  it  until  he  was  badly 
frozen,  thereby  losing  some  toes, 
fingers,  and  part  of  his  heel.  The 
company  was  held  liable.  To  same 
effect  is  Louisville  &  N.  B.  Co.  t. 
Ellis,  97  Ky.  330,  SO  S.  W.  979. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Marrs,  119  Ky.  954,  70  L.R.A. 
291, 115  Am.  St.  Rep.  289,  85  S.  W. 
188.  Where  employees  of  a  switch 
crew  of  a  railroad  company  saw  a 
passenger  of  another  company 
aroused  from  his  stupor  and  put  out 
of  the  car  on  the  depot  platform, 
and  a  few  minutes  later  found  him 
drunk  and  sleeping  between  the 
tracks,  in  their  switchyard,  it  was 
their  duty  either  to  see  him  safely 
out  of  the  yard,  or  to  watch  out  for 
him  as  the  engine  moved  about; 
and,  having  done  neither,  but  mere- 
ly aroused  him  and  started  him 
walking  in  the  direction  of  the 
road,  and  shortly  after  run  over 
him  on  a  track,  where  he  had  again 
gone  to  sleep,  their  employer  rail- 
road company  was  held  liable  for 
his  death. 

Ordinarily  a  railroad  company- 
owes  no  duty  to  a  trespasser  until 
his  peril  is  discovered,  and  is  not 
liable  for  an  injury  „,„,„.a-ii«- 
to  him,  unless,  after  biiitr  tor  t«i«rr 
his  peril  is  discov- 
ered,  the  injury  to  him  may  be 
avoided  with  proper  care.  It  is  not 
claimed  appellant's  peril  was  dis- 
covered in  time  to  have  prevented 
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the  injury;  but  his  cause  of  action 
is  predicated  upon  appellee's  negli- 
gence in  leaving  him  unattended 
for  about  four  hours  at  Maysville, 
after  having  undertaken  to  care  for 
him,  and  because  of  this  fact  the 
second  amputation  was  made  neces- 
sary. 

Unless  the  acts  complained  of 
aggravated  the  in- 
tor  imtwrr-  jury,  or  made  hu 
iS^^Ji'      condition  worse* 
clearly    the  com- 
pany would  not  be  liable.  Having 
assumed  charge  of  appellant,  as  al- 
leged in  the  petition,  it  was  not  in- 
cumbent upon  appellee  to  continue 
to  care  for  the  injured  man  until  he 
recovered    or   was   removed  by 
_  death.      No  such 

-«rtnit  <i<  Mmtr  duty  should  be  im- 
posed. But,  having 
andertaken  to  care  for  him«  it  must 
do  so  in  a  proper  manner  and  with- 
out negli^nce. 

It  is  possible  appellant  would 
have  suffered  just  as  much,  and  the 
second  amputation  would  have  been 
necessary,  even  though  he  had  re- 
ceived prompt  and  proper  attention. 
That  he  suffered  or  was  compelled 
to  undergo  the  second  operation 
does  not  of  itself  fix  liability  upon 
appeUee.  The  burden  is  on  appe- 
lant to  show,  with  reasonable  cer- 
tainty, that,  had  he  received  proper 
care,  the  additional 
M^Im*^.  Pa"»»  suffering,  and 
second  amputation 
eould  have  been  avoided.  This  may 
be  difficult  of  proof,  but  the  rights 
of  the  company  must  not  be  guessed 
away ;  there  must  be  some  evidence 
to  support  the  allegation  of  the  pe- 
tition. Had  appellee,  with  due  care 
and  diligence,  after  taking  charge 
of  appellant,  placed  him  in  the  care 
of  a  competent  surgeon  or  physi- 


cian, or  taken  him  to  a  hospital  or 
infirmary,  or  sent 
him  to  his  family  or  3555?*"*  ** 
near  relatives,  and 
stopped  there,  its  duty  and  obliga- 
tion to  the  injured  man  would  have 
then  ceased;  more  it  could  not  be 
compelled  to  do. 

We  are  mindful  of  the  argument 
that,  in  ordering  a  reversal  of  the 
case,  we  will  be  establishing  a  doc- 
trine which  will  allow  an  action 
against  a  good  Samaritan  and  let 
the  priest  and  Levite  go  free.  But 
such  is  not  the  case;  just  the  con- 
trary being  true.  From  the  narra- 
tive as  recorded  by  the  Gospel  writ- 
er, we  find  that  the  necessities  of 
the  one  who  had  been  so  roughly 
handled  by  the  thieves,  on  his  way 
from  Jerusalem  to  Jericho,  were 
well  and  carefully  attended  to,  his 
wounds  were  bound,  oil  and  wine 
poured  in,  transportation  furnished, 
and  lodging  provided;  this  kind  of 
treatment  negatives  any  suggestion 
of  negligence. 

Appellant  had  the  right  to  as- 
sume that,  having  undertiUcen  con- 
trol of  him,  appellee  would  care  for 
him  in  a  proper  manner.  Answer- 
ing, then,  the  question  presented 
by  this  appeal,  we  are  of  the  oi^n- 
ion  the  petition  states  a  cause  of  ac- 
tion, and  that  appellee  rendered  it- 
self liable  for  such 
additional   or  fur-  ritV-i^-'*' 

. ,  ,  Aaded  pain. 

ther  pain,  caused 
solely  by  its  neglect,  after  it  had 
undertaken  to  care  for  appellant. 
This  is  not  more  a  rule  at  justice 
than  a  dictate  of  humanity. 

The  judgment  is  reversed,  with 
instructions  to  overrule  the  de- 
murrer to  the  petition  and  for  fur- 
ther proceedings  not  inconsistent 
with  ma  views  herein  expressed. 


ANNOTATION. 

Dotj  and  KabilUj  of  one  who  volontarily  undertakes  to  care  for  injured  person. 


It  is  the  pun>oae  of  this  note  to  in- 
elode  only  tiiose  cases  which  discuss 
liability  of  a  stranger  who  volun- 
taril7  assomes  the  care  of  an  injured 
6  A.L.R.— 33. 


person.  It  does  not  include  the  cases 
in  which  an  employer  voluntarily  and 
gratuitously  employs  medical  assist- 
ance for  an  injured  employee;  or  eases 
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wherein  a  carrier  voluntarily  and  gra- 
tuitously furnishes  medical  assist- 
ance for  injured  passengers;  or  cases 
of  contractual  duty.  It  also  excludes 
the  liability  of  charitable  hospitals  or 
free  dispensaries  to  patients  therein 
irratuitoasly  treated. 

When  one  voluntarily  assumes  the 
care  of  an  injured  person,  he  is 
charged  with  the  duty  of  common  dr 
ordinary  humanity  to  provide  proper 
care  and  attention;  and  the  breach  of 
that  duty  constitutes  actionable  negli- 
gence. Kendall  v.  Louisville  &  N.  R. 
Co.  (1903)  25  Ky.  L.  Rep.  793,  76  S. 
W.  376;  Northern  C.  R.  Co.  v.  State 
(1868)  29  Md.  420,  96  Am.  Dec.  545; 
Dyche  v.  Vicksburg,  S.  &  P.  R.  Co. 
(1901)  79  Miss.  361,  30  So.  711;  New 
Orleans  &  N.  E.  R.  Co.  v.  Humphreys 
(1914)  107  Miss.  396,  65  So.  497.  And 
see  the  reported  case  (Gates  v.  Chesa- 
peake &  0.  R.  Co.  ante,  507). 

In  Dyche  v.  Vicksburg,  S.  &  P.  R.  Co. 
(1901)  79  Miss.  861,  30  So.  711,  It  ap- 
peared that  a  person  boarded  a  ca- 
boose which  was  awaiting  the  make- 
up  of  a  freight  train,  to  ask  permis- 
sion to  ride.  Being  refused,  he  came 
out  and  stood  on  the  track  at  a  posi- 
tion immediately  in  the  rear  of  the 
caboose.  A  kicking  switch  was  made, 
by  which  several  ears  were  rolled 
down  the  track,  and  struck  the  caboose 
on  the  opposite  side  from  which  he 
was  standing,  causing  the  cabooae  to 
run  over  his  leg.  He  was  removed 
from  under  the  car,  and  messengers 
were  sent  for  a  doctor,  but  none  was 
found.  There  was  a  hospital  across 
the  river,  but  it  appeared  that  there 
was  no  way  of  carrying  the  injured 
man  across  that  night,  so -he  was 
placed  aboard  the  freight  train  and 
carried  to  a  station  about  18  miles 
away.  There  he  was  met  by  one  of 
the  railroad's  doctors,  who  applied  the 
necessary  bandages.  The  following 
day,  on  the  suggestion  of  the  doctor, 
the  injured  man  was  sent  back  to  tiie 
town  where  the  injuries  were  received, 
to  be  carried  to  the  hospital  across  the 
river.  It  appeared  that  he  was  ferried 
back  and  forth  across  the  X'iver  sev- 
eral tiines  before  he  was  finally  re- 
moved to  the  hospital.  Later  in  the 
evening,  his  leg  was  amputated,  from 


the  e£fect8  of  which  he  died.  It  was 
testified  that  the  delay  in  operating 
greatly  lessened  the  chances  of  recov- 
ery, and  that  an  operation  should  have 
been  performed  immediately  after  the 
accident  In  an  action  to  recover  dam- 
ages for  the  negligent  treatment  of 
the  injured  person  after  the  railroad 
company  had  voluntarily  assumed 
charge  of  him,  the  lower  court  di- 
rected a  verdict  for  the  defendant 
On  appeal  it  was  held  that,  while  the 
railroad  company  could  not  be  held 
liable  for  the  original  injury,  never- 
theless it  was  charged  with  fjie  duly 
ef  common  humanity,  and  tiie  jury 
should  be  allowed  to  pass  on  whether 
it  had  fully  performed  that  duty. 

In  Northern  C.  R.  Co.  v.  State  (1868) 
29  Md.  420,  96  Am.  Dec.  545,  it  ap- 
peared that  a  man  was  taken  from 
the  pilot  of  the  engine,  apparently 
deadr  though  showing  no  external 
wound  to  justify  the  conclusion  that 
life  was  extinct  No  notice  was  given 
to  his  family  and  no  physician  .was 
called,  but  he  was  laid  on  a  plank  in 
«.  warehouse  and  left  alone  all  night. 
The  next  morning  it  was  found  that 
he  had  revived  during  the  night  and 
had  moved  several  paces  from  the  spot 
where  he  was  laid.  He  was  found  in 
a  stooping  position  with  his  hands  on 
his  legs,  dead,  but  still  wanui  having 
died  from  a  hemorrhage  of  the  arteries 
of  his  leg.  It  was  testified  that  it  was 
probable  that  he  regained  conscious- 
ness, whereupon  his  blood  began  to 
flow,  and  that  the  loss  of  blood  caused 
his  death.  The  question  presented 
was  whether  tiie  railroad  was  liable 
for  the  subsequent  conduct  of  its 
ftgents  in  not  properly  caring  for  the 
injured  man  after  having  assumed  his 
6are.  It  was  held  that  the  facts  con- 
stituted negligence  on  the  part  of  the 
company  for  which  the  company  was 
liable.  ■   

But  where  the  facts  disclose  that 
the  duty  of  common  or  ordinary  hu- 
manity to  provide  proper  care  and  at- 
tention has  been  performed,  no  liability 
attaches.  Thus,  in  New  Orleans  &  N. 
£.  R.  Co.  v.  Humphreys  (1914)  107 
Miss.  398,  66  So.  499,  an  injured  man 
was  found  on  the  pilot  or  "cowcatch- 
er" of  the  engine  with  a  shattered  leg. 
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absolutely  helpless.  The  theory  was 
that  he  was  stealing  a  ride,  and  that 
the  train  struck  an  animal  on  the  track, 
which  was  thrown  on  the  pilot  and 
caused  the  injury.  He  begged  to  be 
tiken  to  his  home  at  Hattiesbarg.  a 
station  in  the  same  direction  that  the 
train  was  traveling.  A  fast  freight 
was  following  the  passenger  train,  and 
was  due  in  about  thirty  minutes,  but 
on  that  night  was  about  an  hour  late. 
The  train  crew  refused  to  carry  the 
injared  man  on  the  passenger  train, 
and  instead  left  him  at  the  station  in 
the  eare  of  a  doctor,  to  be  taken  to 
Hattiesburg,  his  home,  where  there 
was  a  hospital,  by  the  fast  freight. 
After  his  arrival  at  the  hospital  his 
leg  was  amputated,  but  later  he  died. 
In  an  action  to  recover  damages  for 
the  failure  to  provide  more  prompt 
and  skilful  treatment,  that  failure  b«- 
iitg  alleged  in  not  cartying  the  in^ 
jured  man  to  the  hospital  at  Batties- 
barg  on  the  passenger  train,  it  was 
held  that,  at  the  most,  the  railroad 
company  was  charged  with  no  higher 
ddty  than  ordinary  or  common  human- 
ify,  and  that,  under  the  facts,  that  duty 
had  been  performed.  The  court  said: 
'niie  Uieory  seems  to  be  ^at  when' 
tiie  employees  of  the  railroad  removed 
Sie  wounded  trespasser  from  the  pilot 
of  the  locomotive  and  placed  him  on 
the  platform,  it  became  the  duty  of  the 
railroad  company  to  do  everything 
possible  to  insure  the  comfort  ,and 
safety  of  the  trespasserk  At  the  most, 
if  the  railroad  company  assumed 
charge'  of  the  injured  man,  it  was 
charged  with  no  higher  duty  to  him 
than  ordinary  or  cotnmon  humanity. 
It  is  clear  that  the  train  was  not 
equipped  to  care  for  a  man  injured  as 
this  man  was,  and  it  is  also  clear  that 
he  could  not  have  had  the  care  of  a 
■killed  sttrgeoD  if  he  had  been  taken 


away  on  the  passenger  train.  It  will 
bo  assumed  that  train  crews  could  not 
know  what  was  best  for  the  man,  and 
surely,  when  they  called  a  physician, 
who  it  is  presumed  did  Imow,  and 
placed  him  in  charge  of  the  physician, 
it  cannot  be  said  that  they  did  not 
treat  him  with  common  humanity. 
From  our  standpoint,  the  railroad  em- 
ployees did  what  was  apparently  the 
proper  thing  to  do;  and,  even  if  they 
did  not,  there  is  nothing  in  their  ac- 
tions to  authorize  one  to  believe  that 
tiioy  ignored  the  dictates  of  c(»nmon 
hntnanity.  In  reversing  this  ease^  we 
have  assumed  that  the  railroad  com- 
pany was  under  duty  to  treat  th«  t^ea- 
passer  with  ordinary  humanity,,  a^id, 
further,  that  it  assumed  charge  of  him 
when  they  took  him  from  the  locomo- 
tive. If  a  mistake  was  made,  it  was 
a  mistake  of  judgment,  and  for  this 
mistake  the  railroad  is  not  liable." 

And  in  Kendall  v.  Louisyi|Ie  N. 
S.  Co.  (1903)  25  Ky.  L.  Rep:  793,'  76 
S.  W.  376,  it  appeared  that  a  trespiass- 
er  went  under  a  train,  to  which  no 
engine  was  attached,  to  escape  the 
rain.  While  there  an  engine  Was 
coupled  to  the  train,  and  when  the 
train  started  he  was  runx>ver  and  Seri- 
ously injured.  He  wab  KUfnedtaMy 
placed,  in  the  care  of  compqtent :  sur- 
geons, and  every  necessary  attention 
was  given  him  until  iiis  ,  death,  two 
days  later.  An  action  was  b;:pughtt  (ftl- 
.laging  that  the  defendant  assumed  to 
give  the  injured  man ;  all  .Tiecessary 
.medical  attention,  hut  wholly  failed  to 
do  so,  and  that  he  died,  from  lack  of 
ppper  attention  on  its  partf  ..It.was 
held  that  the  facts  failed  to  show  .f hat 
the  death  resulted  from  the  lick  of 
proper  attention  on  the  part  ^f'tke' rail- 
road after  it  assumed  the  cafe  of  the 
injured  man,  and  that  ' tl^erefote-  no 
liability  attached.  A;  'S.  M. 
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W.  K.  HENDERSON,  Jr.,  et  al.,  Appts., 

V. 

CITY  OF  SHREVEPORT. 

(137  La.  667,  69  So.  88.) 

Election  —  submission  of  proposition. 

1.  There  is  but  one  definite  proposition  submitted  to  property  taxpay- 
ers where  the  vote  is  taken  as  to  whether  the  municipality  will  or  will  not 
purchase  and  extend  an  existing  system  or  construct  a  waterworks  and 
sewer  system  for  the  city. 

[See  note  on  this  quezUon  heglmimg  on  page  538.] 

—  pubiicatiwi  of  notice.  Notice  —  publication  —  what  snffi. 

2.  A  notice  of  election  by  a  munici-  cient. 

pality,  to  issue  bonds  under  article  281       «  -cL,   ^i— »    *.«  *.t  t 

of  the  Constitution  for  the  purpose  of  Four  weeks' publication  in  a  new- 
purchasing  and  constructing  a  system  paper  constitutes  a  publication  fw 
of  waterworks,  etc,  must  be  published  thir^  days,  provided  thirty  days  intM^ 

S^S'^Si„1S^'"co^'pSrSSt•'ii°^^^  v.n,f»m  dat«M,n  Whi*  th.,,bli. 
jl3  cation  is  first  inserted  and  the  day  on 

(See  19  R.  C.  L.  997.]  which  the  election  takes  place. 

Headnotes  by  Soumebvxlus,  J. 


Appeal  by  plaintiffs  from  a.  judgment  of  the  First  Judicial  District 
Court  for  the  Parish  of  Caddo  (lAnd,  J.)  in  favor  of  defendant  in  a  suit 
to  have  an  election  on  the  question  of  incurring  debt  and  issuing  bonds 
for  the  purchase  and  construction  of  a  waterworks  and  sewerage  Bystem 
declared  a  nullity.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Wise,  Randolph,  Rendall,  &  The  defendant  answered,  putting 
Vteyet  for  appellants.  at  issue  these  two  questions. 


Messrs.  L.  C.  Butler  and  Foster, 
Looney,  ft  WiUdnson  for  appellee. 

SommerviUe,  J.,   delivered  the 

opinion  of  the  court: 

This  suit  is  by  certain  taxpayers 
and  residents  of  the  city  of  Shreve- 
port  to  have  declared  a  nullity  an 
election  held  in  that  city  on  August 
20,  1914,  on  the  question  of  incurs 
ring  debt  and  issuing  negotiable 
bonds  in  the  amount  of  $1,200,000, 
for  "the  purchase  and  extension,  or 
construction,  of  a  waterworks  and 
.sewerage  system"  in  that  city. 

The  plaintiffs  charge:  (1)  That 
the  legal  notice  of  election  required 
by  the  Constitution  had  not  been 
given,  and  (2)  that  the  proposition 
submitted  to  the  voters  was  not  au- 
thorized. 


There  was  judgment  in  favor  of 
the  defendant  and  plaintiffs  have 
appealed. 

Plaintiflb  assign  as  errors  tiiatthe 
trial  court  erred  in  deciding  that 
publication  of  the  notice  of  the  elec- 
tion in  the  issues  of  the  official 
organ  of  the  city  of  Shreveport,  of 
date  July  17,  24,  31,  and  August  7, 
1914,  constituted  the  thirty  days' 
notice  required  by  the  Constitution. 

Further,  tiiat  the  court  erred  in 
holding  tiiat  there  was  a  proper  sub- 
mission to  tiie  voters. 

Under  article  281  of  the  Constitu- 
tion of  1898  and  the  amendments 
thereto,  and  under  the  same  arti- 
cle of  the  Conatitution  of  1913.  thim 
ty  days'  notice  is  called  for. 

The  language  of  the  article,  i| 
part,  is:  "After  due  notice  of  sail 
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election  has  been  published  for  thir- 

Ei«etio>-       *y  ^ays    ^  0*- 

pautcBttoa  •!     ficisl  joumal  of  the 

municipal  corpora- 
tion or  pariah  or  where  there  is  no 
official  joumal.  in  a  newspaper  pub- 
lished therein."  And  further :  "No 
bonds  shall  be  issued  for  any  other 
purpose  than  that  stated  in  tiie  sub- 
mission of  the  proposition  to  the  tax- 
payers, and  published  for  thir^ 
days  as  aforesaid." 

It  was  established  on  the  trial  that 
the  only  notice  of  the  election  was 
the  mayor's  proclamation  which  ap- 
peared in  the  Shreveport  Joumal  in 
its  issues  of  July  17,  24,  31,  and 
August  7, 1914.  The  defendant  con- 
tends that  this  constitutes  a  publica- 
tion for  thirty  days,  within  the 
constitutional  provisions,  while 
plaintiffs  contend  that  it  does  not. 

The  judge  of  the  trial  court  adopt- 
ed the  view  of  the  defendant. 

Section  3  of  Act  No.  256  of  1910 
solves  the  point  at  issue  in  favor  of 
the  defendant  by  providing: '  "Four 
weeks'  publication  in  a  newspaper 
shall  constitute  a  publication  for 
thirty  days,  provided  thirty  days  iur 
tervene  from  the  date  on  which  the 
publication  is  first  inserted  and  the 
day  on  which  the  election  takes 
place." 

But  plaintiffs  contend  that  the 
legislature  was  without  authority  to 
define  a  'publication"  and  say  that 
"four  vreeks'"  publication  in  a 
newspaper  shall  constitute  a  pub- 
lication for  thirty  days,  etc.,  when 
the  Constitution  provides  that  due 
notice  of  said  election  shall  be  pub- 
lished for  thirty  days  in  the  joumal 
of  the  municipal  corporation  or  par- 
ish, and,  again,  that  the  proposition 
of  the  taxpayers  must  be  published 
for  thirty  days  as  aforesaid. 

The  interpretation  of  the  lan- 
^age  of  the  Constitution  contended 
for  by  plaintiffs,  that  the  notice  of 
election  should  be  published  for  thir- 
ty  days  (that  is,  thirty  consecutive 
days)  might  well  render  the  consti- 
tutional right  to  make  public  im- 
provements, and  issue  bonds  there- 
for, without  effect  in  many  places  in 
the  state.   For  instance,  in  places 
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in  which  a  daily  newspaper  is  not 
published,  it  would  be  impracticable 
to  publish  a  notice  for  thirty  con- 
secutive days  where  there  was  no 
publication  of  a  newspaper  on  Sun- 
day, or  where  the  issue  of  the  paper 
appeared  only  once  or  twice  a  week. 

The  question  appears  to  be  set- 
tled adversely  to  the  position  as- 
simied  by  defendant  in  the  decision 
of  the  cause  entitled  Lower  Terre- 
bonne Ref .  &  Mfg.  Co.  v.  Terrebonne 
Parish,  115  I^.  1019,  112  Am.  St. 
Rep.  291,  40  So.  443.  There  the  of- 
ficial joumal  of  the  parish  of  Terre- 
bonne was  published  every  Satur- 
day, and  the  court  held  that  a 
publication  every  Saturday  during 
thirty  days  was  sufficient. 

There  is  no  conflict  between  the 
constitutional  provision  and  §  3  of 
Act  No.  256  of  1910,  quoted  above. 
The  act  defines  what  a  publication 
for  thirty  days  con-  ^otice- 
sists  of,  and  the  leg-  piiMie«ti«»ii- 
islature    had  the 
right  to  interpret  the  Constitution. 
It  says;   "Pour  weeks'  publication 
in  a  newspaper  shall  constitute  a 
publication  for  thirty  days,"  etc 

Four  weeks  intervened  from  the 
date  on  which  the  first  publication 
of  the  election  to  be  held  in  Shreve- 
port was  inserted  and  the  day  on 
which  the  election  took  place.  The 
notice  appeared  once  in  each  week, 
and  that  was  sufficient.  The  law 
was  complied  with.  The  second  er- 
ror assigned,  that  the  court  erred 
in  holding  that  there  was  a  proper 
submission  of  the  question  to  the 
voters,  is  based  upon  the  allegation 
that  the  proposition  submitted  was 
an  indefinite  one.  Plaintiffs  con- 
tend that  two  propositions  were 
z«ally  submitted  to  the  voters,  with- 
out an  opportunity  being  given  to 
vote  separately  on  them.  They 
argue  that  the  proposition  submit- 
ted was  as  to  the  purchase  or  con- 
struction of  a  system  of  waterworks, 
etc.;  that  the  purchase  of  such  a 
system  is  a  different  thing  from  the 
construction  of  one ;  that  a  property 
holder  might  be  willing  to  vote  for 
the  issuance  of  bonds  for  the  pur- 
chase and  extension  of,  but  be  un- 
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willing  to  vote  for  the  issuance  of 
bonds  for  the  construction  of>  such 
a  system,  or  vice  versa ;  that  if  prop- 
erty taxpayers  voted  in  the  affirma- 
tive, they  could  not  tell  whether  the 
waterworks  plant  would  be  pur- 
chased or  constructed. 

There  is  some  authority  for  t^ia 
contention  of  plaintiffs ;  but  Mr.  Mc- 
Quillin  says,  in  §  2198  of  his  work, 
that  the  weight  of  authority  is  to  the 
contrary. 

There  waa  but  one  proposition 
submitted  to  tiie  property  holders 
of  Shreveport,  and  that  was  the 
BieetKm-  ownership  vel  non 
■■bmiMiom  of  of  a  waterworks 
p»v..uio».  system.  The  propo- 
sition submitted  to  the  voter,  to  vote 
"yea."  or  "nay,"  was  the  question: 
"Shall  the  city  own  and  operate  its 
waterworks  system?"  It  was  mere- 
ly a  question  of  municipal  owner- 
^ip.  As  to  whether  the  city  should 
buy  or  build  is  a  matter  of  detail 
and  of  business  judgment,  which 
rests  with  the  council  of  that  city. 

This  view  is  supported  by  the  de- 
cisions in  the  case  of  C.  B.  Nash  Co. 
v.  Council  Bluffs  (C.  C.)  174  Fed. 
182,  .  and  in  Sioux  Falls  v.  Farmers* 
Loan  &  T.  Co.  69  C.  C.  A,  873,  186 
Fed.  721. 

The  ballot  submitting  Ihe  ques- 
tion' to  the  voter  follows  the  lan- 
guage of  the  Constitution,  which 
says  that  bonds  shall  not  be  issued 
for  any  other  purpose  than  for  pur- 
chasing and  constructing  systems  of 
waterworks,  sewerage,  etc.,  except 
that  l^e  disjimctive  "or"  was  used 
instead  of  the  copulative  "and."  The 
language  suggests  one  purpose.  Un- 
der it,  the  munici^l  authorities  may 
do  one  or  both.  The  detail  applica- 
tion of  the  proceeds  of  the  sale  of 
the  bonds,  for  the  purposes  for 
which  they  were  authorized,  is  left 
to  be  controlled  by  the  discretion  of 
the  municipal  authorities.  Gray  v. 
Bourgeois,  107  La.  671,  32  So.  42. 

Plaintiffs  argue  on  their  briefs 
that  the  ordinance  provides  that  a 
ratification  by  the  "people"  shall  be 


had  before  the  bonds  are  issued  for 
any  plan  to  acquire  or  extend  a 
water  system,  or  to  construct  a  new 
one;  but  that  point  was  not  assigned 
by  plaintiffs  as  an  error.  They  aa^ 
that  the  people  of  the  city  of  Shreve- 
port  can  have  no  voice  in  imposing 
taxes  on  property  for  the  payment 
of  bonds  issued  for  permanent  pub- 
lic improvemente ;  that  only  taxpay- 
ers can  vote  at  tax  elections.  But 
the  ratification  or  method  of  refer- 
endum has  nothing  to  do  with  the 
issuance  of  the  bonds.  It  is  simply 
a  feature  of  the  commission  form  c£ 
government,  as  it  exists  in  the  city 
of  Shreveport.  The  section  of  the 
ordinance  directing  that  the  matter 
shall  be  submitted  to  the  people  did 
not  take  ansrthing  from  the  validity 
of  the  bonds.  Tlie  taxpayers  may 
determine  that  the  bonds  shall  be 
issued  for  the  purpose  of  purchas- 
ing or  constructing  a  waterworks 
system.  The  council  has  the  right  to 
determine  which  is  to  the  best  in- 
terest of  the  city.  If  the  council  has 
that  right,  it  would  have  the  right 
under  the  charter,  to  submit  that 
question  to  the  people  to  decide. 
But  the  matter  is  not  before  tlie 
court  It  has  not  been  assigned  as 
an  error;  and  the  council  has  not 
submitted  any  proposition  to  be  rati- 
fied by  the  "people." 
Juajgrment  affirmed. 

Petition  for  rehearing  denied, 
June  29»  1916. 


Hom 

The  holding  In  the  r^rted  case 
that  a  proposition  submitted  to  tax- 
payers to  purchase  and  extend  an  ex- 
isting system,  or  to  construct  a  sys- 
tem, is  a  single  proposition,  is  in 
accord  with  the  majority  view,  as  is 
shown  in  the  annotation  beginning  at 
p.  538,  post,  under  the  title,  'Tropoai- 
tion  submitted  to  people  with  refer- 
ence to  erection  or  purchase  of  plant 
or  other  public  utility  as  single  or 
double  proposition." 
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CITY  OF  ALBUQUERQUE 

V. 

WATER  SUPPLY  COMPANY,  Appt 
Jf«w  M0oHeo  amprewtm  Court— July  10,  lOlS, 
(24  N.  M.  368,  174  Pac.  217.) 

Bonds  —  Bobmission  to  voters  —  dual  proposition. 

1.  A  submission  by  a  city  council  to  the  voters  of  such  city  of  a  propo- 
ntion  to  issue  bonds  in  a  stated  amount  for  the  purchase  or  erection  of 
a  system  of  waterworks  for  such  city  is  not  a  <loubIe  proposition,  and  does 
not  fall  within  the  rule  announced  in  the  case  of  I/knigan  v.  Gallup,  17 
N.  M.  627.  Such  a  proposition  is  to  be  construed,  in  substance,  as  a 
proposition  to  acquire  a  waterworks  system,  either  by  purchase  or  con- 
struction. 

[See  note  on  thi8  question  beginning  on  page  588.] 


—Section  notice  —  sufficiency. 

2.  Section  3717,  Code  1915,  requires 
that  the  notice  of  election  for  the  pur- 
pose of  voting  upon  a  bond  issue  for 
the  purpose  of  providing  funds  for  the 
purchase  or  erection  of  a  system  of 
waterworks  shall  be  published  "at  least 
once  a  week  for  four  consecutive  weeks 
immediately  prior  to  said  election." 
Held,  that  a  notice  of  election  pub- 
lished once  a  week  for  four  consecutive 
weete,  the  last  insertion  being  thirteen 
days  prior  to  the  election,  substantially 
complies  wit^  the  statute. 

[See  9  R.  C.  L.  993.] 
— bregularities  in  election  effect. 

3.  Where  an  election  is  held  under 
antfaority  of  an  order  of  the  proper  au- 
thorities, and  in  tiie  main  conforms  to 
tiie  requirements  of  the  statute,  though 
wanting  in  some  particular  not  essen- 
tial to  the  power  to  hold  such  an  elec- 
tion,  and  is  acquiesced  in  by  the  people 
and  approved  by  their  agent,  such  ir- 
regularities do  not  render  the  bonds 
ttioa  issued  void. 

[See  19  R.  C.  L.  997.] 
—want  of  effect  on  resalt. 

4.  Mere  irregularis  in  connection 
with  an  election  in  the  case  of  the 
notice  will  not  of  itself  invalidate  the 
dection,  but  it  must  further  be  shown 
thai;  if  the  statute  had  been  strictly 
complied  with,  liie  results  would  have 
been  different. 

[See  19  R.  C.  L.  997.] 
—  notice  of  sale  —  publication. 

5.  Section  3719,  Code  1915,  requires 
pablicatiott  of  a  notice  of  sale  of  the 
bonds  issued  by  a  nmnlcipallty  for  the 

Headnotes  by  Roberts,  J. 


purpose  of  providing  funds  for  the  pur- 
chase or  erection  of  a  system  of  water- 
works, to  be  at  least  once  each  week  for 
four  consecutive  weeks  immediately 
prior  to  the  date  of  opening  the  bid. 
Held,  that  such  statute  is  substantially 
complied  with,  although  the  last  in- 
sertion of  the  notice  is  eleven  days 
prior  to  the  sale  of  the  bonds. 

—  succession  in  office  —  effect 

6.  The  government  of  a  municipality 
is  a  continuing  one,  and,  while  the  per- 
sonnel of  officers  changes,  the  office  it- 
self continues,  and  an  act  initiated  by 
oae  individual  as  a  city  officer,  for  and 
on  behalf  of  the  city,  may  be  completed 
by  his  successor  in  office.  Held,  that 
bonds  properly  signed  by  officers  of  a 
city,  who  were  such  officers  at  the  date 
of  signing  the  bonds,  were  not  rendered 
invalid  by  reason  of  the  fact  that  the 
sale  of  the  bonds  was  not  concluded  by 
such  officers,  but  by  their  successors  in 
office. 

[See  19  R.  G.  L.  1022.] 

—  for  water  bonds  —  cmisait  <rf 
Tax  Commission. 

7.  Chapter  74  of  the  Laws  of  1916, 
which  requires  the  approml  of  the 
State  Tax  Commission  to  a  proposed 
increase  of  the  rate  of  taxation  of  a 
municipality,  where  such  rate  amounts 
to  more  than  5  per  cent  in  excess  of 
the  amount  raised  by  tax  levies  with- 
in such  municipality  during  the  pre- 
ceding year,  has  no  application  to  levies 
made  for  the  purpose  of  providing 
funds  for  the  payment  of  the  principal 
and  interest  on  bonded  indebtedness. 
Hence  it  was  not  necessary  for  the  ci^ 
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of  Albuquerque  to  secure  the  approval 
of  t^e  State  Tax  Commission  to  tfae 
tax  proposed  to  be  laid  for  the  purpose 
of  providing  for  the  payment  of  the 
principal  and  interest  on  bonds  issued 
to  purchase  a  waterworks  system. 
Municipal  corporation  —  ordinance 
—  approval. 

8.  Section  3624,  Code  1915,  requires 
the  mayor  of  a  city  to  indorse  the  word 
"Approved"  on  a  resolution,  ordinance, 
or  other  legislative  action  of  the  city 
council,  and  to  sign  the  same.  Held, 
that  the  word  "Approved,"  followed  by 
a  blank  line  for  the  purpose  of  writing 
therein  the  date  of  the  approval,  and 
signed  by  the  mayor,  complied  with 
the  statute  in  this  regard. 

[See  19  R.  C.  L.  892:] 
—  nnconstitutional  .charter  —  eflfect. 

9.  A  municipal  corporation,  created 
under  an  unconstitutional  charter,  is  a 
de  facto  corporation,  and  its  officers  are 
de  facto  officers.  The  existence  of  the 
corporation,  and  its  right  to  make  con- 
tracts and  transact  business  as  such 
corporation,  cannot  be  raised  collateral- 


ly. The  existence  of  such  municipality 
can  only  be  questioned  by  the  state  in 
a  direct  proceeding  instituted  by  the 
attorney  general  for  that  piirpose,  and 
until  the  question  is  thus  raised,  and 
an  adjudication  had,  ousting  the  cor- 
poration from  exercise  of  the  fran- 
chise, all  acts  done  and  contracts  made 
by  the  officers  of  such  a  de  facto  mu- 
nicipality are  as  valid  and  binding  upon 
it  and  the  property  within  its  limits 
as  though  such  officers  were  de  jure 
officers  of  a  de  jure  corporation.  For 
this  reason  it  is  unnecessary  to  de- 
termine the  constitutionality  of  chap- 
ter 86,  Laws  1917,  under  which  the 
present  charter  of  the  city  of  Albu- 
querque was  framed. 
[See  19  R.  C.  L.  703.] 

— power  to  purchase  waterworin. 

10.  Incorporated  cities,  towns,  and 
villages  in  the  state  of  New  Mexico 
have  authority  to  purchase  waterworks 
systems  for  the  purpose  of  supplying 
water  to  the  inhabitants  of  such  city, 
town,  or  village. 

[See  19  R.  C.  L.  717.  718,  788-790:] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bema- 
laio  County  (Raynolds,  J.)  in  favor  of  plaintiff  in  a  suit  to  compel  defend- 
ant to  accept  certain  water  supply  bonds  in  payment  of  the  purdiase  price 
of  a  waterworks  system.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Alonzo  B.  HcMillen,  for  appel-  Assuming  that  the  bonds  in  question 
lant:  were  prc^erly  executed  by  the  former 

The  ordinance  authorizing  the  issue    mayor,  treasurer,  and  derk,  the  com- 


of  bonds  and  submitting  the  question 
to  the  vote  of  the  people  was  iHegal  and 
insufficient. 

Lanigan  v.  Gallup,  17  N.  M.  627,  131 
Pac  997 ;  Stem  v.  Fargo,  18  N.  D.  289, 
26  L.R.A.(N.S.)  665,  122  N.  W.  403; 
Elyria  Gas  &  Water  Co.  v.  Elyria,  57 
Ohio  St.  374.  49  N.  E.  335. 

The  notice  of  the  election  was  not 

Imblished  in  the  manner  required  by 
aw. 

Ardmore  State.  24  Okla.  862,  104 
Pac  913;  Phillips  Invest.  Co.  v.  School 
Dist.  26  Colo.  App.  362,  144  Pac  1129; 
Paine  v.  Seattle.  70  Wash.  294.  126 
Pac  628. 127  Pac  680;  Rands  v.  Clarke 
County.  79  Wash.  162.  1S9  Pac  1090; 
Commissioners  Gt.  v.  State,  161  Ala. 
664.  44  So.  466;  Heam  v.  Blount  Coun- 
ty, 182  Ala.  S92,  62  So.  685;  Hicks 
Krigbanm.  13  Ariz.  237.  108  Pac  482; 
Board  of  Education  v.  Citizens'  Nat. 
Bank,  23  N.  M.  206,  167  Pac  716; 
Barry  v.  Board  of  Education,  23  N.  M. 
465.  169  Pac  314. 


missioners  under  the  new  form  of 
government  have  no  power  to  complete 
the  transaction  by  siUe  and  delivery, 

Cleveland  v.  Watertown,  222  N.  Y. 
159,  118  N.  E.  500,  Ann.  Cas.  1918E, 
674;  McQuillin.  Mun.  Corp.  §§  323  et 
seq.;  Dill.  Mun.  Corp.  4th  ed.  §  308. 
Mr.  W.  A.  Keleher.  for  appellee: 
The  question  submitted  to  the  voters 
by  ordinance  570  contained  but  a  single 
proposition,  and  was  not  dual  in  na- 
ture. 

C.  B.  Nash  Co.  v.  Council  Bluffs.  174 
Fed.  182;  Linn  v.  Omaha,  76  Neb.  652. 
107  N.  W.  983;  Stem  v.  Fargo,  26 
L.B.A.(N.S.)  667,  note;  State  ex  reL 
Canton  t.  AUen,  178  Mo.  655,  77  S.  W. 
868;  Ryan  v.  Tuscaloosa.  156  Ala.  479» 
46  So.  638. 

Adequate  and  substantial  notice  of 
the  bond  election  was  given  to  l^e 
voters  of  Albuquerque 

Peterson  v.  Hansen,  16  N.  D.  198» 
107  N.  W.  628;  Myers  v.  Dunn,  126  Ky. 
648.  18  L.R.A.(N.S.)  881.  104  S.  W. 
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S52;  Ardmore  v.  State,  24  Okla.  862, 
104  Pac.  913;  Grove  v.  Haskell,  24  Okla. 
707,  104  Pac.  56;  Ellis  v.  Karl,  7  Neb. 
881;  Dishon  v.  Smith,  10  Iowa.  212; 
XeCrarr*  Elections,  4th  ed.  Y  179; 
Board  of  Education  v.  Citizens'  Nat. 
Bank,  23  K.  M.  205.  167  Pac  716; 
Barry  t.  Board  of  Education,  23  N.  M. 
466,  169  Pac.  814. 

The  water  supply  bonds  having  been 
duly  executed,  and  all  requirements  of 
the  statute  having  been  complied  with 
hy  tiie  pn^er  oflScers  in  office  at  the 
time  €i  their  issue  and  execution,  the 
fact  that  Buch  bonds  were  sold  and  de- 
Irnved  to  purchasers  by  newly  elected 
offieos  does  not  affect  the  legalil7  of 
their  issue,  and  such  sale  is  valid  and 
binding  upon  the  municipality. 

Gage  V.  McCord,  6  Aria.  227,  61  Pac. 
977;  Yesler  v.  Seattle,  1  Wash.  808.  25 
Pac.  1014;  O'Neill  v.  Yellowstone  Irrig. 
Dist  44  Mont  492,  121  Pac  283;  Hal- 
sey  V.  GiUett,  166  CaL  114,  108  Pac 
339. 

It  was  not  necessary  for  the  valid 
exercise  of  the  power  to  levy  a  tax 
for  the  interest  and  sinking  fund  of 
thwe  bonds,  to  file  a  special  request 
with  the  State  Tax  Commission,  or  that 
tin  State  Tax  Commission  should  ap- 
prove sudi  levy. 

Ottnmwa  v.  City  Water  Supply  Co. 
69  LJLA.  604,  66  C.  C.  A.  219,  119 
Fed.  316;  Swanson  v.  Ottumwa,  118 
Iowa,  161,  89  L.R.A.  620,  91  N.  W. 
1048. 

The  action  of  the  legislature  In  au- 
tborizing  municipalities  of  a  certain 
dasa  or  population,  to  adopt  a  charter 
of  Uieir  own  making,  subject  to  speci- 
^  limitations,  was  constitutional. 

Eckerson  v.  Des  Moines,  137  Iowa, 
452,  115  N.  W.  177;  State  ex  rel. 
Baughn  v.  Ure,  91  Neb.  31.  135  N.  W. 
225;  State  ex  rel.  Simpson  v.  Mankato, 
117  Minn.  458,  41  LJl.A.(N.S.)  Ill, 
136  N.  W.  264;  Bryan  v.  Voss,  143  Ky. 
422, 136  S.  W.  884. 

Municipal  corporations  in  New  Mex- 
ico are  vested  with  adequate  power  to 
aeqaire,  by  purchase  or  otherwise,  a 
sy^em  for  supplying  water  for  the  in- 
habitants thereof. 

Lake  Charles  Ice,  Light  &  Water- 
works Co.  V.  Lake  Charles,  106  La.  65, 
30  So.  389 ;  Memphis  v.  Memphis  Water 
Co.  5  Heisk.  495;  Grace  v.  Hawkins- 
Tille,  101  Ga.  553,  28  S.  E.  1021 ;  Ellin- 
wood  V.  Reedaburg.  91  Wis.  131.  64  N. 
W.  885;  McQuillin,  Mun.  Corp.  §  1782. 


Roberts,  J.,  delivered  the  opinion 
of  the  coiut: 

This  suit  VTOB  instituted  in  the 
court  below  by  appellee  against  the 
appellant,  to  compel  appellant  to 
accept  $400,000  of  bonds  of  the  city 
of  Albuquerque  in  payment  for  its 
pumping  station,  water  mains,  and 
certain  other  property  used  in  con- 
nection with  supplying  the  inhabi- 
tants of  the  city  of  Albuquerque 
with  water.  The  refusal  on  the 
part  of  the  appellant  to  accept  the 
bonds  and  complete  the  contract 
hereinafter  referred  to  was  based 
solely  upon  objections  raised  to  the 
validity  of  the  bonds.  This  action 
was  instituted  the  city  to  compel 
appellant  to  comply  with  its  con- 
tracts of  sale,  and  to  accept  the 
bonds  in  question  in  payment  of  the 
purchase  price  of  the  waterworks 
system. 

The  facts,  briefly  stated,  are  aa 
follows:  Proceedings  for  the  issu- 
ance of  $400,000  of  bonds  of  the 
city  of  Albuquerque,  for  the  pur- 
pose of  purdiasing  or  erecting  a 
system  for  supplying  water  to  the 
city  of  Albuquerque  and  its  inhabi- 
tants, were  initiated  in  February, 
1916,  and  the  bonds  were  author- 
ized by  vote  of  such  qualified  elec- 
tors of  the  city  of  Albuquerque  as 
had  a  property  tax  in  said  city  dur- 
ing the  preceding  year,  on  April  4, 
1916.  On  May  21,  1917.  the  appel- 
lant Water  Supply  Company,  a  cor- 
poration which  had  theretofore 
owned  and  been  operating  a  water- 
works system  for  the  city  of  Albu- 
querque under  a  franchise  and  the 
city  of  Albuquerque  through  its 
common  council,  entered  into  a 
contract  by  whidi  the  Water 
Company  agreed  to  sell,  and  the 
city  agreed  to  buy,  certain  prop- 
erty of  the  Water  Company  de- 
scribed in  said  contract.  The  Water 
Company,  on  its  part,  agreed  to 
accept  the  fair  and  reasonable  cash 
value  of  said  property  as  a  going 
concern,  to  be  determined  by  three 
disinterested  expert  engineers, 
trained  in  the  valuation  of  public 
utilities  such  as  the  Water  Supply 
Company,  one  to  be  chosen  by  the 
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Water  Company,  one  to  be  chosen 
by  the  city,  and  one  to  be  chosen  by 
the  chief  justice  of  the  supreme 
court  of  New  Mexico,  the  award  of 
a  majority  of  said  arbitrators  to 
be  taken  as  the  value  of  said  prop- 
erty, and  to  be  binding  upon  the 
parties,  their  successors  and  as- 
signs ;  but  it  was  provided,  however, 
that  Uie  city  should  not  be  bound  to 
purchase  said  property  if  the  valu- 
ation fixed  by  the  arbitrators  should 
exceed  the  sum  of  $400,000.  The 
arbitrators  were  chosen  in  the  man- 
ner provided  by  the  contract,  and 
fixed  the  valuation  of  said  property 
at  the  sum  of  $453,591.  Prior  to 
the  contract  in  question,  to  wit,  on 
April  4,  1916,  there  had  been  sub- 
mitted to  the  qualified  electors  of 
the  city  who  had  paid  a  property 
tax  in  said  city  during  the  preced- 
ing year,  as  stated,  the  question  of 
the  issuance  of  $400,000  of  bonds  of 
the  city  for  the  purpose  of  purchas- 
ing or  erecting  a  system  for  sup- 
plying water.  After  the  report  filed 
by  the  arbitrators,  the  Water  Com- 
pany offered  to  donate  to  the  city  so 
much  of  the  valuation  as  was  in  ex- 
cess of  $400,000,  and  to  accept  from 
the  city  the  sum  of  $400,000  in  full 
payment  of  such  contract. 

Thereupon  a  second  contract  was 
entered  into  by  which  the  ci^  and 
Water  Company  made  a  final  con- 
tract, the  former  to  buy  and  the 
latter  to  sell  the  property  of  the 
Water  Company  to  the  city  for 
the  sum  of  $400,000,  and  to  deliver  a 
deed  for  the  property  upon  the  pay- 
ment of  that  sum;  and  it  was  fur- 
ther agreed  that,  at  the  designated 
time  and  place  for  the  sale  by  the 
city  of  Albuquerque  of  the  $400,000 
bonds,  the  proceeds  of  which  were 
to  be  used  to  finance  the  purchase 
by  the  city,  the  Water  Supply  Com- 
pany would  bid  par  and  accrued  in- 
terest to  date  of  delivery  for  such 
bond  issue,  and  carry  out  in  good 
faith  the  obligation  tiiereby  in- 
curred, in  the  event  said  bid  should 
be  accepted  by  the  city.  There  were 
other  matters  in  said  contract  not 
important  in  the  consideration  of 
the  issues  involved  in  this  suit.  The 


bonds  were  offered  for  sale  on  the 
17th  day  of  December,  1917,  at 
which  time  the  Water  Company  bid 
par  and  accrued  interest  for  the 
same.  There  was  no  equal  or  high- 
er bid  for  such  bonds. 

The  complaint  in  the  present 
suit  set  out  the  contract  above  re- 
ferred to,  and  there  was  filed  with 
the  complaint  a  complete  transcript 
of  the  proceedings  for  the  issuance 
of  said  bonds.  The  appellant  filed 
its  answer,  setting  out  in  detail  the 
legal  objections  urged  against  the 
validity  of  said  bonds,  and  alleged 
its  readiness  to  accept  the  same  and 
convey  said  property,  provided  said 
bonds  were  adjudged  to  be  legally 
issued  and  binding  obligations  upon 
the  part  of  the  city  of  Albuquerque. 
The  bonds  in  question  were  dated 
December  1,  1917,  and  were  duly 
executed  by  Henry  Westerfeld  as 
mayor,  Thomas  Hughes  as  city 
clerk,  and  Warren  Graham  as  city 
treasurer,  and  it  was  admitted  that 
they  were  such  officers  at  the  time 
of  the  execution  of  the  bonds  in 
question. 

The  legislature  of  1917  enacted 
chapter  86,  Laws  1917,  which  au- 
thorized cities  having  more  than 
10,000  inhabitants  to  adopt  a  char- 
ter, providing  for  such  a  city  such 
a  form  of  government  as  might  be 
deemed  expedient  and  beneficial  to 
the  people,  including  the  manner  of 
appointment  or  election  of  its  of- 
ficers. Albuquerque  is  a  city  of 
more  than  10.000  inhabitants,  and 
under  this  act  adopted  what  is 
known  as  a  commission  form  of 
government,  under  which  an  elec- 
tion was  held,  and  three  commis- 
sioners, provided  for  by  the  charter, 
were  elected.  These  commissioners 
assumed  office  on  the  4th  day  of  De- 
cember, 1917.  The  sale  of  the 
bonds  had  been  advertised  to  take 
place  on  December  17, 1917,  and  the 
sale  was  conducted  by  the  said 
commiasioners.  The  lower  court 
held  that  the  bonds  were  legal  and 
valid,  and  that  the  city  was  entitled 
to  the  specific  performance  of  the 
contract.  Appellant,  in  this  court, 
presents  the  various  objections  re- 
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lied  upon  in  the  lower  court  to  the 
validity  of  the  bonds,  and  they  will 
be  stated  and  considered  in  the  or- 
der presented  in  appellant's  brief. 

Section  13  of  article  9  of  the  state 
Clonstitution,  which  limits  the 
amount  of  indebtedness  which  a 
cify,  town,  or  village  may  contract, 
specifically  exempts  debts  contracts 
ed  for  the  purpose  of  the  construc- 
tion or  purchase  of  a  system  for 
supplying  water,  from  the  operation 
of  tiie  limitation.  In  other  words, 
under  the  Ckinstitution,  there  is  no 
limitation  imposed  upon  the  amount 
of  indebtedness  whidi  may  be  con- 
tracted for  such  purpose. 

The  bonds  in  question  were  is- 
sued under  the  provisions  of  §§ 
3716  to  3722,  Code  1915,  inclusive, 
which  were  enacted  by  the  legfisla- 
ture  in  1912,  pursuant  to  the  con- 
stitutional provisions  regulating  the 
issuance  of  bonds.  Section  3716 
authorizes  any  incorporated  city, 
town,  or  village,  "subject  to  the  lim- 
itations and  in  accordance  with  the 
provisions  of  article  9  of  the  Con- 
stitution, to  issue  negotiable  bonds 
for  the  purpose  of  securing  funds 
for  the  construction  or  purchase  of 
a  system  for  supplying  water,  or  of 
a  sewer  system  for  such  city,  town, 
or  village."  Section  3717  reads  as 
follows:  "That  before  any  bonds 
shall  be  issued,  the  city  council  or 
board  of  town  or  village  trustees,  as 
the  case  may  be,  shall  cause  the 
question  of  issuing  such  bonds  to  be 
submitted  to  a  vote  of  such  qualified 
electors  thereof  as  have  paid  a  prop- 
erty tax  therein  during  the  preced- 
ing year ;  said  election  to  be  held  at 
the  same  time  as  a  regular  election 
for  coundlmen.  aldermen  or  other 
officers  of  such  city,  town  or  village, 
by  ballots  deposited  in  a  separate 
ballot  box.  Said  city  council  or 
board  of  town  or  village  trustees 
shall  cause  to  be  published  at  least 
once  each  week  for  four  consecu- 
tive weeks  immediately  prior  to  said 
election  in  a  newspaper  of  general 
circulation  published  therein,  or  if 
no  newspaper  is  published  therein, 
shall  cause  to  be  posted  not  less  than 
twenty-five  not  more  than  thirty 


days  before  said  election,  in  not  less 
than  eight  public  places  within  such 
city,  town  or  village,  a  notice  of  the 
time  and  place  or  places  of  holding 
such  election,  and  the  purpose  or 
purposes  for  which  such  bonds  are 
to  be  issued. 

"The  ballots  cast  at  such  election 
on  said  question  shall  have  printed 
or  written  thereon  the  words,  *For 
waterworks  (or  sewer)  bond  issue,' 
or  'Against  waterworks  (or  sewer) 
bond  issue,'  as  the  case  may  be;  and 
such  ballots  shall  be  of  uniform 
size  and  color." 

Section  3718  has  to  do  with  the 
canvass  of  the  vote,  and  authorizes 
the  issuance  of  the  bonds  in  case  a 
majority  of  those  voting  on  the 
question  shall  have  voted  in  favor 
of  creating  such  debt.  Section  ^719 
provides  for  the  denomination  of 
the  bonds,  rate  of  interest,  and  time 
of  payment,  and  provides:  "And 
they  [the  bonds]  shall  be  signed  by 
the  mayor  of  any  such  city  or  town 
.  .  .  and  by.  the  city,  town  or  vil- 
lage clerk:  .  .  .  F^*ovided,  fur- 
ther, that  such  bonds  shall  be  sold 
at  not  less  than  par  and  accrued  in- 
terest to  date  of  delivery,  for  cash 
only,  to  the  highest  and  best  bidder, 
after  publication  of  notice  at  least 
once  each  week  for  four  consecutive 
weeks  immediately  prior  to  the 
date  of  opening  bids  therefor  in  one 
newspaper  published  in  or  of  gen- 
eral circulation  in  such  city  or  town 
or  village,  and  also  in  one  news- 
paper published  at  the  state  capital, 
and  one  leading  financial  newspa- 
per published  in  l^e  city  of  New 
York,  state  of  New  York,  stating 
the  amount,  rate  of  interest,  time  of 
maturity  and  conditions  of  such 
bonds.  ..." 

Section  3720  is  as  follows:  "The 
city  council  or  board  of  town  or 
village  trustees  is  hereby  author- 
ized and  required  to  levy  and  collect 
upon  all  the  taxable  property  with- 
in such  city,  town  or  village  subject 
to  taxation,  such  taxes  as  may  be 
necessary  to  pay  the  interest  and 
principal  of  said  bonds,  and  shall 
provide  a  proper  sinking  fund  for 
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the'  redemption  of  said  bonds  at 
maturity." 

Section  3721  is  not  important  in 
the  consideration  of  the  questions 
involved  herein. 

The  first  objection  made  to  the 
validity  of  the  bonds  is  that  the 
ordinance  authorizing  the  issue  of 
bonds  and  submitting  the  question 
to  the  vote  of  the  qualified  electors 
contained  a  double  proposition,  and 
was  therefore  invalid  under  the  de- 
cision by  this  court  in  the  case  of 
LAninm  v.  Gallup,  17  N.  M.  627, 
131  Pac.  997.  The  ordinance  in 
question  follows  the  wording  of  the 
statute,  and  provides  for  the  issue 
of  $400,000  of  the  negotiable  bonds 
of  the  city  of  Albuquerque,  "for  the 
purpose  of  securing  funds  for  the 
construction  or  purchase  of  a  sys- 
tem for  supplying  water  to  the  city 
of  Albuquerque  and  its  inhabi- 
tants." It  provided  that  the  ballots 
cast  at  such  election  should  have 
printed  thereon  the  words,  "For 
waterworks  bond  issue,"  and 
"Against  waterworks  bond  issue." 
These  provisions  seem  to  have  fol- 
lowed the  exact  wording  of  the 
statute,  but  the  question  is  raised  as 
to  whether  or  not  it  is  legal  to  sub- 
mit upon  a  single  ballot  the  ques- 
tion of  issuing  bonds  for  the  con- 
struction or  purchase  of  a  system 
for  supplying  water;  in  other 
words,  whether  it  is  submitting  a 
double  propoi^ition. 

Appellant  argues  that  there  is  a 
division  of  authority  upon  the  prop- 
osition, some  courts  holding  that  a 
submission  to  the  electors  of  the 
proposition  to  issue  bonds  for  the 
"purchase  or  erection"  of  water- 
works system  is  a  joint  proposition, 
imd  such  was  held  by  the  supreme 
court  of  Kansas  in  the  case  of 
Leavenworth  v.  Wilson,  69  Kan.  74, 
76  Pac.  400, 2  Ann.  Cas.  S67,  and  by 
the  Ohio  supreme  court  in  the  case 
of  Elyria  Gas  &  Water  Co.  v.  Elyria, 
57  Ohio  St.  374,  49  N.  E.  335.  The 
weight  of  authority,  however,  is  to 
the  effect  that  such  a  proposition  is 
to  be  considered,  in  substance,  as  a 
proposition  to  acquire  a  waterworks 
system    or    other  improvement, 


either  by  purchase  or  construction, 
and  that  such  submission  is  not  in- 
valid as  submitting  either  a  double 
or  alternative  question.  Hartigan 
V.  Los  Angeles,  170  Gal.  313,  149 
Pac.  590;  Clark  v.  Los  Angeles,  160 
Gal.  30,  116  Pac.  722;  Clark  v.  Los 
Angeles,  160  Cal.  317, 116  Pac  966; 
C.  B.  Nash  Co.  v.  Council  Bluffs  (C. 
C.)  174  Fed.  182 ;  State  ex  rel.  Can- 
ton V.  Allen,  178  Mo.  555,  77  S.  W. 
868;  State  ex  rel.  Columbia  v.  Allen, 
183  Mo.  283,  82  S.  W.  103;  Hurd 
V.  Fairbury,  87  Neb.  745, 128  N.  W. 
638;  Tulloch  v.  Seattle,  69  Wash. 
178.  124  Pac.  481;  Wood  v.  Ross, 
85  S.  G.  309,  67  S.  E.  449.  In  the 
Lanigan  Case  there  was  clearly  a 
double  proposition  submitted  to  the 
voters,  viz.,  the  issuance  of  bonds 
for  the  purpose  of  constructing  a 
sewer  system  and  waterworks  sys- 
tem^ There  the  voters  were  re- 
quired to  vote  bonds  for  both  pur- 
poses, if  they  desired  either.  The 
single  purpose  in  view  in  the  sub- 
mission in  the  present  case  was  the 
securing  of  a  municipal  water  sup- 
ply system  for  the  city  of  Albu- 
querque and  the  issuance  of  bonds 
therefor.  The  manner  of  securing 
the  system,  either  by  purchase  of 
the  existing  one  or  Uie  erection  of 
a  new  plant,  was  left  with  the  city 
council,  where  it  properly  belonged. 

The  statute  under  consideration 
does  not  require  the 'council  to  de- 
termine, in  advance  of  the  submis- 
sion, wliether  it  will  buy  or  build  a 
system,  but  authorizes  the  submis- 
sion to  the  voters  of  the  question  as 
to  whether  bonds  shall  be  issued  for 
the  purpose  of  purchasing  or  erect- 
ing, and  the  form  of  ballot  clearly 
evidences  this  intention. 

The  proposition  in  the  case  at  bar 
was  not  dual,  nor 
was  it  stated  in  the  mtiiMlon  to 
alternative.   It  was  JJi^'J'.lSs:; 
but  a  single  prop- 
osition, i.  e.,  as  to  whether  bonds 
should  be  issued  for  the  purpose  of 
creating  a  municipally  owned  water 
plant.  The  weight  of  authority  and 
reason  supports  this  view,  and  the 
bonds  were  not  rendered  invalid  by 
reason'  of  the  form  of  submission. 
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And  it  was  legal  and  proper  for  the 
voters  to  specify  the  maximum 
amount  of  bonds  to  be  issued,  d^e- 
gating  to  the  city  council  the  proper 
^rdse  of  discretion  as  to  whether 
w  not,  as  a  result  of  the  final  ne- 
gotiations, the  entire  $400,000  of 
bonds  should  be  issued. 

The  second  point  urged  against 
the  validity  of  the  bonds  is  that  the 
notice  of  the  bond  election  was  not 
published  in  the  manner  required 
by  law.  Section  3717,  Code  1916, 
requires  that  the  notice  of  election 
shall  be  published  "at  least  once 
each  week  for  four  consecutive 
weeks  immediately  prior  to  said 
election."  The  notice  of  election  in 
this  case  was  published  March  1,  8, 
15,  and  22,  1916.  The  election  was 
beld  April  4,  1916,  and  it  is  argued 
that  this  was  not  ''immediately 
prior  to  said  election,"  as  required 
by  law.  This  point  is,  on  principle, 
disposed  of  by  the  opinion  of  this 
court  in  the  case  of  Board  of  Edu- 
cation V.  Citizens'  Nat.  Bank,  28  N. 
M.  205,  167  Pac.  715.  The  election 
there  was  for  the  purxwse  of  voting 
bonds  for  the  erection  of  a  school 
building.  The  statute  required  that 
Uie  notice  of  election  should  be  pub- 
lished ten  days  before  the  election, 
in  two  newspapers,  and  that  the 
notice  should  be  inserted  in  daily 
rewspapers  six  times  prior  to  the 
date  the  election  was  to  be  held,  but, 
when  there  was  no  daily  newspaper 
published,  then  such  notice  should 
be  inserted  in  a  weeldy  newspaper 
and  published  in  two  issues  prior  to 
the  date  of  election.  The  election 
in  that  case  was  held  on  April  3, 
1917,  the  last  publication  being 
the  two  newspapers,  one  apparently 
a  daily  newspaper,  and  the  other  a 
weekly  newspaper,  was  March  24, 
1917,  the  last  publication  in  each  of 
ten  days  before  the  election,  and  the 
question  was  raised  that  the  stat- 
ute intended  that  the  notice  of  elec- 
tion should  be  published  the  re- 
anired  number  of  times  within  ten 
days  next  preceding  the  election. 
We  said :  "This  statute  is,  we  think, 
directory,  and  is  sufficiently  com- 
plied with,  even  though  the  first  in- 


sertion of  the  notice  may  have  been 
more  than  ten  days  before  the  elec- 
tion." 

In  the  ease  of  Barry  v.  Board  of 
Education,  23  N.  M.  465,  169  Pac. 
314,  while  the  point  was  not  actual- 
ly involved,  we  said:  "Where  an 
dection  is  held  under  authority  of 
an  order  of  the  proper  authorities, 
and  in  the  main  conforms  to  the  re- 
quirements of  the  statute,  though 
wimting  in  some  _,^|^„rit,„ 
particular  not  es-  i»  «ie«tfo«-. 
sential  to  the  power  •■•"*• 
to  hold  such  an  election,  and  is  ac- 
quiesced in  by  the  people  and 
approved  by  their  agent,  such  ir- 
regularities do  not  render  the  bonds 
thus  issued  void." 

Following  the  rule  laid  down  in 
these  cases,  we  are  of  the  opinion ' 
that  §  3717,  Code  1915,  is  substan- 
tially complied  with  when  the  last 
ins^ion  of  the  no- 
tice was  had  thir-  -5l,1£!i" 
teen  days  prior  to 
the  election.  There  is  no  showing 
that  any  injury  resulted  by  reason 
of  the  premature  publication  of  the 
notice,  and  there  is  no  evidence  of 
any  attempt  to  defraud  or  mislead 
any  of  the  voters,  and,  apparently, 
all  the  voters  of  the  city  were  fully 
advised  as  to  the  date  of  the  election 
and  the  purpose  thereof. 

Mere  irregularity  in  connection 
with  an  election,  in 
the  case  of  the  no-  ;^SMa2 
tice,  will  not  of  it- 
self invalidate  an  election;  but  it 
must  further  be  shown  that,  if  the 
statute  had  been  strictly  complied 
with,  the  result  would  have  been 
different.   Ardmore  v.  State,  24 
Okla.  862, 104  Pac.  913. 

The  third  point  is  that  the  notice 
of  sale  of  the  bonds  did  not  comply 
with  the  statute.  Section  3719, 
Code  1915,  requires  publication  of 
tbs  notice  of  sale  of  the  bonds  to  be 
"at  least  once  each  week  for  four 
consecutive  weeks  immediately 
prior  to  the  date  of  opening  bids." 
The  notice  was  published  November 
15,  22,  29,  and  December  6,  1917, 
while  the  time  fixed  for  the  sale  of 
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the  bonds  was  December  17, 1917,  a 
period  of  eleven 
ilSfiSttf-r""*'  days  after  the  last 
publication.  This 
question  is  disposed  of  by  the  dis- 
cussion under  point  2.  The  publi- 
cation in  question  complied  with 
the  spirit  of  the  statute,  and  no  pos- 
sible prejudice  conld  have  resulted 
from  the  manner  in  which  its  no- 
tice was  published. 

The  fourth  point  made  against 
the  validity  of  the  bonds  is  that  the 
officers  who  executed  the  bonds 
ceased  to  be  such  officers  before  the 
sale  and  delivery  of  the  same.  The 
bonds  were  dated  December  1, 
1917,  and  were  executed  on  that 
date  by  Henry  Westerfeld  as  mayor, 
Thomas  Hughes  as  clerk,  and  War- 
•ren  Graham  as  treasurer,  and  they 
were  such  officers  at  the  time  of 
executing  said  bonds.  They  ceased 
to  be  such  officers,  or  at  least  sur- 
rendered the  offices  of  the  city  gov- 
ernment to  the  commissioners 
elected  under  the  new  charter,  on 
the  4th  day  of  December,  1917.  The 
sale  was  held,  as  stated,  by  the 
commissioners.  The  objection  is 
made  that  bonds  must  be  executed 
by  the  officers  who  are  in  office  at 
the  time  of  the  sale  and  delivery, 
and  the  following  cases  are  cited  as 
authority :  Color  v.  Cleburne,  131 
U.  a.  162,  33  L.  ed.  146,  9  Sup.  Ct. 
Rep.  720;  Anthony  v.  Jasper 
County,  101  U.  S.  693,  25  L.  ed. 
1005;  Wright  v.  East  River  Irrig. 
Dist.  70  C.  C.  A.  603, 138  Fed.  813 ; 
Young  V.  Clarendon  Twp.  132  U.  S, 
340,  33  L,  ed.  356,  10  Sup.  Ct.  Rep. 
107;  Weyauwega  v.  Ayling,  99  U.S. 
112,  25  L.  ed.  470;  Lehman  v.  San 
Diego,  27  C.  C.  A.  668,  48  U.  S. 
.  App.  681,  83  Fed.  669;  Yesler  v. 
Seattle,  1  Wash.  308,  25  Pac.  1014. 
These  authorities,  however,  do  not 
go  to  the  extent  claimed  for  them. 
For  example,  in  the  case  of  Coler  v. 
Cleburne,  131  U.  S.  162,  83  L.  ed. 
146,  9  Sup.  Gt.  Rep.  720,  the  party 
signing  as  mayor  had  ceased  to  be 
such  officer  before  actually  signing 
the  bonds;  and  it  is  clear,  upon 
principles  governing  private  cor- 
porations as  well  as  municipal  cor- 


porations, that  in  order  to  bind  a 
corporation  the  person  who  under- 
takes to  perform  an  official  act  must 
be  such  officer  at  the  very  time  he 
performs  the  act,  and  that  he  can- 
not at  a  subsequent  date,  when  he  is 
no  longer  the  officer  he  assumes  to 
be,  le^ly  execute  an  instrument 
by  dating  it  back  to  a  period  when 
he  was  such  officer. 

Section  3719  of  the  Code  of  1915, 
authorizing  bond  issues  by  munici- 
pal corporations,  provides  that 
"such  4>ondB  shall  be  issued"  by  the 
city  council,  but  does  not  provide, 
even  by  implication,  that  the  bonds 
shall  be  sold  and  delivered  by  said 
council  whose  personnel  is  identical 
with  that  of  the  council  authorizing 
the  issue  of  the  bonds.  The  statute 
required  that  bonds  issued  by  the 
municipality  "shall  be  sold  at  not 
less  than  par  and  accrued  interest  to 
date  of  delivery,"  clearly  recogniz- 
ing that  the  execution  of  the  bonds 
may  precede  their  sale  and  delivery 
by  a  sufficient  period  of  time  to 
make  it  an  object  to  require  the 
sale  to  be  for  a  sufficient  amount  to 
cover  the  par  value  of  the  bonds  and 
accrued  interest  thereon.  The  gov- 
ernment of  a  municipality  is  a  con- 
tinuing one,  and,  while  tiie  personnel 
of  officers  changes, 
the  office  itself  con-  ia2S!S'^ 
tmues,  and  an  act 
initiated  by  one  individual  as  a  city 
officer  for  and  on  behalf  of  the  city 
may  be  completed  by  bis  successor 
in  office.  Upon  this  proposition,  we 
believe  there  is  no  authority  to  the 
contrary.  Thus,  in  the  process  of 
the  issuance  and  sale  of  the  bonds 
in  question,  it  was  legal  and  proper 
for  the  individuals  in  office  to  do 
such  acts  and  things  as  were  essen- 
tial and  proper  to  be  done  by  them 
toward  the  execution  and  the  sale 
of  the  bonds,  and  such  acts  were 
not  invalidated  by  reason  of  the 
expiration  of  the  term  of  the  officer 
who  performed  the  act  before  the 
completion  of  the  sale  of  the  bonds. 
Thus,  the  bonds  were  not  invali- 
dated by  reason  of  their  being 
signed  by  the  proper  officers  in  of- 
fice at  the  date  of  the  execution  of 
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the  same.  This  view  ia  supported 
by  the  following  cases :  O'Neill  v. 
Yellowstone  Irrig.  Dist.  44  Mont. 
492, 121  Pac.  283;  Gage  v.  McCord, 
5  Ariz.  227,  51  Pac.  977 ;  Halsey  v. 
Gillett,  156  Cal.  114,  103  Pac  339. 

The  fifth  point  is  that  it  was 
necessary,  for  the  valid  exercise  of 
the  power  to  levy  a  tax  for  the  in- 
terest and  sinking  fund  of  these 
bonds,  to  file  a  special  request  with 
the  State  Tax  Commission,  under 
chapter  74  of  the  Xiaws  of  1915,  and 
that  the  State  Tax  Commission 
should  approve  such  levy.  Section 
29  of  article  4  of  the  Constitution 
pro\'ides  that  no  law  authorizing  an 
indebtedness  shall  be  enacted,  which 
does  not  provide  for  the  levy  of  a 
tax  sufficient  to  pay  the  interest  and 
for  the  payment  at  maturity  of  the 
principal ;  and  §  12  of  article  9  pro- 
vides that  no  city,  town,  or  village 
shall  contract  any  debt  except  by 
an  ordinance  which  shall  be  irre-^ 
pealable  until  the  indebtedness 
therein  provided  for  shall  be  fully 
paid  or  discharged,  and  which  shall 
specify  the  purpose  to  which  the 
funds  to  be  raised  shall  be  applied, 
and  which  shall  provide  for  the 
levy  of  a  tax  not  to  exceed  12  mills 
on  the  dollar,  upon  all  taxable  prop- 
erty within  such  city,  sufficient  to 
pay  the  interest  on,  and  to  extin- 
guish the  principal  of,  such  debt 
within  fifty  years.  Section  13  of 
article  9  of  the  Constitution  limits 
the  amount  of  indebtedness  which  a 
city  may  contract,  except  that  such 
city  may  contract  debts  in  excess  of 
such  limitation  for  the  construction 
or  purchase  of  a  system  for  supply- 
ing water  or  a  sewer  system. 
Sections  3716  et  seq..  Code  1915, 
conform  to  these  constitutional  re- 
quirements. Section  12  of  chapter 
54  of  the  Laws  of  1916  fixes  the 
minimum  rate  of  tax  to  be  levied 
iot  city,  town,  or  village  purposes 
or  uses,  at  3  mills  on  the  dollar,  but 
provides:  "The  foregoing  limita- 
tions shall  not  apply  to  levies  for 
payment  of  the  public  debt  or  inter- 
eat  thereon." 
Chapter  74  of  the  Laws  of  1915, 


approved  the  same  date  as  chapter 
54,  reads  as  follows : 

"Section  1.  No  county,  city,  town, 
village,  or  school  district  shall  in 
any  year  make  tax  levies  which  will, 
in  the  aggregate,  produce  an 
amount  more  than  five  per  cent  in 
excess  of  the  amount  produced  by 
tax  levies  therein  during  the  year 
preceding,  except  as  hereinafter 
provided. 

"Sec.  2.  In  case  the  amount  de- 
sired to  be  produced  by  tax  levies  is 
more  than  five  per  cent  greater  than 
the  amount  produced  in  the  year 
preceding,  such  fact  shall  be  set 
forth  in  the  form  of  a  special  re- 
quest and  filed  vnth  the  State  Tax 
Commission.  In  case  the  State  Tax 
Commission  approve  such  proposed 
increase  it  shall  specifically  author- 
ize the  same;  if  it  disapprove,  it 
shall  so  state  with  its  reasons  there- 
for, and  its  decision  shall  be  final." 

In  the  case  of  Lanigan  v.  Gallup, 
17  N.  M.  627,  131  Pac.  997,  we  held 
that  the  12-mill  levy  limitation  fixed 
by  §  12  of  article  9  of  the  Constitu- 
tion did  not  apply  to  debts  con- 
tracted for  the  purchase  or  con- 
struction of  a  system  for  supplying 
water.  It  would  seem  that  inas- 
much as  §  12  of  chapter  54,  limiting 
the  tax  levies,  provides  that  the  lim- 
itation shall  not  apply  to  levies  for 
the  pasrment  of  the  public  debt,  or 
interest  thereon,  and  inasmuch  as 
chapter  74  was  approved  on  the 
same  date,  that  there  was  no  inten- 
tion to  limit  the  tax  for  the  pay- 
ment of  the  public  debt  or  interest 
thereon  by  the  provisions  of  chap- 
ter 74.  In  fact,  it  is  apparent  that 
chapter  74  was  dealing  with  govern- 
mental expenditures.  To  give  to 
chapter  74  the  construction  which 
would  require  the  approval  of  the 
State  Tax  Commission  of  the  pro- 
posed tax  to  be  laid  for  the  payment 
of  the  interest  upon  a  bonded  debt 
purposed  to  be  created  by  a  munic- 
ipality, such  debt  having  been  au- 
thorized by  vote  of  the  people  as  re- 
quired by  the  Constitution,  would 
practically  nullify  the  statute  au- 
thorizing the  creation  of  the  indebt- 
edness.  The  statutes  in  most  in- 
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stances  leave  it  optional  with  the 
municipality  issuing  the  bonds  to 
fix  the  time  when  such  bonds  shall 
become  due  and  payable,  and  the 
provisions  to  be  made  for  the  levy- 
ing of  the  tax.  Waterworks  bonds, 
for  example,  may  be  made  due  and 
payable  at  any  time  within  fifty 
years  after  the  date  of  their  issu- 
ance. Suppose  that  the  tax  should 
be  so  laid,  and  the  bonds  become  due 
and  payable  at  such  time  and  in 
such  manner  that  it  would  provide 
for  a  gradual  increase  of  the  tax 
rate  of  5  per  cent  or  more  each 
year,  the  rate  for  other  expendi- 
tures of  the  municipality  continu- 
ing the  same  as  for  the  preceding 
years.  The  State  Tax  Commission 
would  approve  the  increase  pro- 
posed for  the  first  year.  At  the 
time  of  such  approval  no  one  could 
say  that  an  additional  increase  the 
next  succeeding  year  of  6  per  cent 
would  be  necessary,  because  there 
might  be  a  decrease  in  the  rate  re- 
quired for  other  purposes ;  hence  it 
might  be  incumbent  upon  the  mu- 
nicipality to  secure  the  permission 
of  the  State  Tax  Ck>mmission  the 
next  succeeding  year  for  the  pro- 
posed increase,  which  might  be 
granted  or  refused,  and  the  con- 
struction of  the  statute  which 
would  require  the  approval  of  the 
State  Tax  Commission  for  the  levy 
of  the  tax  for  the  purpose  of  meet- 
ing the  principal  and  interest  on 
the  public  debt  would  destroy  the 
market  value  of  all  municipal  bonds 
issued  in  this  state.  We  believe  that 
chapter  74  has  application  only  to 
tax  levies  for  the  ordinary  expendi- 
tures of  the  county,  city,  town,  vil- 
lage, or  school  district,  and  has  no 
application  to  the 
S^SE^olIfMt  levy  of  a  tax  forthe 
SaJS?.."*^  purpose  of  provid- 
ing a  sinking  fund 
and  interest  for  bond  issues  voted 
by  the  people. 

The  sixth  objection  made  to  the 
validity  of  the  bonds  is  that  ordi- 
nance No.  607  of  the  city  of  Albu- 
querque, providing  for  the  issuance 
and  form  of  the  bonds,  etc.,  was  not 
valid  because  the  ordinance  was  not 


approved  by  the  mayor  with  his  of- 
ficial signature,  as  required  by  § 
3624,  Code  1915.  This  section,  so 
far  as  material,  reads  as  follows: 
"No  resolution,  ordinance  or  other 
legislative  action  of  the  council  of 
cities  or  the  trustees  of  towns  shall 
be  valid  and  effective  unless  in- 
dorsed 'Approved'  by  the  mayor, 
with  his  official  signature." 

The  parties,  by  stipulation,  agreed 
that  the  court  should  examine  the 
original  ordinance,  and  upon  exami- 
nation we  find  that  at  the  bottom  of 
the  right-hand  side  appears  the  sig- 
nature of  Henry  Westerfeld,  mayor 
of  the  city  of  Albuquerque,  and  the 
signature  is  attested  by  the  city 
clerk,  Thomas  Hughes.  To  the  left 
of  the  signature  of  the  mayor  ap- 
pears, in  typewriting,  the  follow- 
ing:   "Approved   .".  It  is 

further  stipulated  that  the  uniform 
practice  in  the  adoption  of  ordi- 
nances in  the  city  of  Albuquerque 
was  for  the  clerk  or  party  who  pre- 
pared the  ordinance  to  place  at  the 
left  of  the  place  for  the  mayor's  sig- 
nature, upon  approval  of  the 
ordinance,  the  word  "Approved," 
followed  by  a  blank  line  for  the  pur- 
pose of  writing  therein  the  date  of 
the  approval,  and  also  providing 
for  certain  other  memoranda  to  be 
made  thereon,  such  as  the  date  of 
recording,  publication,  etc.;  that 
when  the  mayor  disapproved  an 
ordinance,  he  wrote  thereon,  "Dis- 
approved" or  "Vetoed,"  and  the 
date  of  his  action;  that  there  ap- 
peared upon  this  ordinance  the 
word  "Approved"  in  typewriting 
and  the  signature  m«bicip.i  cor- 
of  the  mayor.  We  iM>r«tion— ordi- 
think  that  this  suf- 
ficiently  complies  with  the  statute. 
Certainly  had  the  clerk  filled  in  the 
line  at  the  right  of  the  word  "Ai>- 
proved,"  showing  the  date  of  the 
approval,  and  this  had  been  fol- 
lowed by  the  signature  of  the 
mayor,  no  one  would  contend  that 
the  statute  had  not  been  complied 
with.  The  omission  of  the  date,  we 
do  not  think,  affects  the  validity  of 
the  ordinance,  because  this  is  shown 
by  the  minutes  of  IJie  city  council. 
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there  is  any  question  as  to  the  va- 
lidity of  the  bonds  on  this  ground. 

The  seventh  objection  to  the  va- 
lidity of  the  bonds  is  that  the  action 
of  the  legislature  in  authorizing 
municipalities  of  a  certain  class  or 
population  to  adopt  a  charter  of  its 
own  making,  subject  to  specific  lim- 
itations, is  unconstitutional,  in  that 
it  is  a  delegation  of  legislative 
power.  The  legislature,  by  chapter 
86,  Laws  1917,  authorized  cities 
having  more  than  10,000  inhabi- 
tants to  adopt  a  charter  providing 
for  such  system  or  form  of  govern- 
ment as  might  be  deemed  expedient 
and  beneficial  to  the  people,  includ- 
ing the  manner  of  appointment  or 
election  of  its  officers;  provided 
that  such  charter  shall  not  be  in- 
consistent with  the  Constitution  of 
tibe  state,  shall  not  authorize  the 
levy  of  any  tax  not  specifically  au- 
thorized by  the  law  of  the  state, 
and  shall  not  authorize  the  expend- 
iture of  public  funds  for  other  than 
public  purposes.  It  is  argued  that, 
under  the  rule  announced  by  the 
following  cases:  Cleveland  V. 
Watertown,  222  N.  Y.  159,  118  N. 
E.  501,  Ann.  Cas.  1918E,  574;  State 
ex  rel.  Mueller  v-  Thompson,  149 
Wis.  488,  43  L.R.A.(N.S.)  839,  137 
N.  W.  20,  Ann.  Cas.  1913C,  774; 
Elliott  V.  Detroit,  121  Mich.  611,  84 
N.  W.  820;  State,  Dexhelmer,  Pros- 
ecutor, V.  Orange,  60  N,  J.  L.  Ill, 
S6  At!.  706,  the  unconstitutionality 
of  the  act  is  clearly  apparent ;  hence 
tile  city  of  Albuquerque  as  now  con- 
stitute, under  the  charter  adopted 
pursuant  to  the  legislative  act,  has 
no  existence,  consequently  is  with- 
out power  to  complete  the  contract 
entered  into  by  we  appellant  and 
the  former  city  of  Albuquerque; 
that  any  bonds  delivered  by  it 
would  be  without  validity;  there- 
fore it  could  not  require  appellant  to 
complete  the  transaction  provided 
for  by  the  contract.' 

Counsel  for  the  city  contends, 
however,  that  it  is  neither  necessary 
nor  proper  for  the  court  to  deter- 
mine in  this  proceeding  the  ques- 
tion ae  to  the  constitutionality  of 
6  A.L.R.— 34. 


the  present 
charter  was  adopted  by  the  city: 
that,  to  say  the  least,  the  city  of 
Albuquerque  is  a  de  facto  corpora- 
tion, and  the  acts  of  the  city  com- 
missioners under  the  charter  adopt- 
ed in  pursuance  of  said  chapter  86 
are  valid  and  binding,  and  the  au- 
thority exercised  by  them  under  the 
charter  must  prevail  and  be  re- 
spected until  the  attorney  general 
interposes  by  quo  warranto  and  se- 
cures the  actual  ouster  of  the  in- 
cumbents in  office  or  the  dissolution 
of  the  corporation. 

It  is  proper  that  we  should  first 
examine  this  contention,  because,  if 
it  is  sustainable,  the  constitutional- 
ity of  the  act  in  question  becomes 
of  no  importance  in  this  action. 

It  must  be  conceded  that  there  is 
very  eminent  authority  supporting 
the  proposition  that  there  cannot  be 
a  corporation  de  facto  under  a  stat- 
ute which  is  unconstitutional.  This 
doctrine  is  built  upon  the  proposi- 
tion that  an  unconstitutional  stat- 
ute is  absolutely  void,  that  it  con- 
fers no  rights,  imposes  no  'duties, 
affords  no  protection,  and  creates 
no  office,  and  is  in  legal  contempla- 
tion as  inoperative  as  though  it  had 
never  been  passed.  An  examination 
of  the  cases  supporting  the  rule 
that  the  corporate  existence  of  a 
municipality  or  corporation  created 
under  an  unconstitutional  statute 
can  be  questioned  in  a  collateral 
proceeding  take  as  authority  for  the 
proposition  the  statement  made  by 
Mr.  Justice  Field  in  the  case  of  Nor- 
ton V.  Shelby  County,  118  U.  S.  425, 
30  L,  ed.  178,  6  Sup.  Ct.  Rep.  1121. 
At  the  outset  of  the  discussion, 
however,  it  is  advisable  to  examine 
the  facts  in  ttiat  case,  for  an  expres- 
sion by  the  Supreme  Court  of  the 
United  States  is  always  entitled  to 
the  highest  consideration  and  re- 
spect. Norton  v.  Shelby  County  in- 
volved the  validity  of  bonds  issued 
by  the  board  of  commissioners  of 
Shelby  county,  Tennessee,  in  pay- 
ment of  a  subscription  by  the  county 
to  stock  in  a  railroad  company.  The 
original  act  of  the  legislature  under 
which  the  bonds  were  issued  au- 
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thorized  the  county  court  of  any 
county  through  which  the  railroad 
in  question  might  run  to  subscribe 
to  its  capital  stock.  Subsequently 
the  legislature  organized  the  city  of 
Memphis,  aiid  enacted  that  the  pow- 
ers theretofore  vested  in  the  quar- 
terly court  should  be  vested  in  a 
board  of  commissioners  created  by 
that  act.  The  subscription  was 
made  by  such  board.  The  latter  act 
was  held  by  the  supreme  court  of 
Tennessee  to  be  unconstitutional 
and  invalid,  and  the  board  created 
by  it  to  have  no  legal  existence.  The 
duties  conferred  upon  the  board  of 
commissioners  created  by  the  legis- 
lative act  had  been  lodged  in  a 
county  court,  or  quarterly  court,  as 
it  was  sometimes  called,  composed 
of  justices  of  the  peace  elected  in 
different  districts,  by  the  Constitu- 
tion of  Tennessee.  In  the  state 
courts  the  validity  of  this  act  super- 
seding the  county  court  was  at 
once  assailed  as  in  violation  of  the 
Constitution  of  the  state,  by  the 
justices  of  the  peace  of  the  county 
in  therr  official  character  and  as 
private  citizens  and  taxpayers,  and 
the  state  court  held  the  act  creating 
the  board  of  county  commissioners 
to  be  unconstitutional.  This  case,  it 
is  to  be  observed,  did  not  involve  the 
corporate  existence  of  a  municipal- 
ity but  simply  the  power  of  the  leg- 
islature to  confer  upon  a  board 
created  by  it  certain  rights-  and 
duties  which  would,  by  the  Consti- 
tution, inhere  in  others;  hence  it 
cannot  properly  be  said  that  the 
case  is  authority  for  the  proposi- 
tion that  a  collateral  attack  will  be 
entertained  by  the  courts  upon  the 
constitutionality  of  an  act  of  the 
legislature  creatting  a  municipality. 
The  following  cases  are  cited  and 
relied  upon  as  authority  for  the 
proposition  that  there  cannot  be  a 
corporation  de  facto  under  the  stat- 
ute which  is  unconstitutional,  and 
that  the  question  can  be  raised  col- 
laterally: Brandenstein  v.  Hoke,  101 
Cal.  131,  35  Pac.  562;  Wilmington 
V.  Addicka,  8  Del.  Ch.  310,  43  Atl. 
297;  Georgia  Southern  &  F.  R.  Co. 
V.  Mercantile  Trust  &  D.  Co.  94  Ga. 


306,  32  L.R.A.  208,  47  Am.  St.  Rep. 
153,  21  S.  E.  701 ;  Imperial.  Bldg. 
Co.  V.  Chicago  Open  Bd.  of  Trade, 
238  HI.  100,  87  N.  E.  167;  Clark  v. 
American  Cannel  Coal  Co.  165  Ind. 
213,  112  Am.  St.  Rep.  217,  73  N.  E. 
1083;  People  ex  rel.  Standerfer  v. 
Hamill,  134  lU.  666,  17  N.  E.  799, 
29  N.  E.  280 ;  Winget  v.  Quincy  & 
Homestead  Bldg.  Asso.  128  III.  67, 
21  N.  E.  12;  Marion  Trust  Co,  v. 
Bennett,  169  Ind.  346,  124  Am.  St. 
Rep.  228,  82  N.  E.  782;  Sisters  of 
Charity  t.  Morris  R.  Co.  84  N.  J.  L. 
810,  50  L.R.A.(N,S.)  236,  86  Atl. 
954;  Eaton  v.  Walker,  76  Mich.  579, 
6  L.R.A.  102,  43  N.  W.  638;  Winne- 
conne  v.  Winneconne,  111  Wis.  10, 
86  N.  W.  589;  Etowah  Light  &  P. 
Co.  V.  Yancey  (C.  C.)  197  Fed.  845; 
Huber  v.  Martin,  127  Wis.  412,  3 
L.RA.(N.S.)  658, 115  Am.  St.  Kep, 
1023.  105  N.  W.  1135,  7  Ann.  Caa. 
400.  A  consideration  of  these  cases 
will  show  that  in  very  few  of  them 
was  involved  the  question  of  the 
corporate  existence  of  a  municipal- 
ity, most  of  the  cases  relating  to  at- 
tadcs  upon  the  de  facto  existence  of 
private  corporations. 

Brandenstein  v.  Hoke,  101  Cal. 
131,  35  Pac.  562,  involved  the  ques- 
tion  as  to  whether  or  not  a  levee  dis- 
trict was  a  de  facto  corporation. 
The  court  held  the  act  creating  the 
levee  district  unconstitutional,  and, 
this  being  true,  there  was  no  law  in 
California  under  which  such  a  cor- 
poration could  be  formed.  The 
court,  in  the  opinion,  cites  the  case 
of  Norton  v.  Shelby  County,  118  U. 
S.  442, 80  L.  ed.  186,  6  Sup.  Ct.  Rep. 
1121. 

Wilmington  v,  Addicks,  8  Del.  Ch. 
310,  43  Atl.  297,  however,  is  not 
authority,  because  the  point  was 
not  involved  in  the  decision.  The 
court  says:  *The  authorities  are  a 
unit  in  deciding  that  there  can  be 
no  de  facto  corporation  when  there 
is  no  possibility  of  the  existence  of 
a  corporation.  In  such  cases,  cor- 
porate existence  claimed  can  always 
be  questioned  in  any  proceeding." 

In  Georgia  Southern  &  F.  R.  Co. 
V.  Mercantile  Trust  &  D.  Co.  94  Ga. 
316,  32  L.R.A.  208,  47  Am.  St.  Rep. 
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701,  there  was  a  gen-    the  corporation  so  attempted  to  be 

formed  was  not  a  de  facto  corpora- 


153, 21  S.  E 

«ral  law  for  the  incorporation  of 
railroad  companies.  The  railroad 
company  was  incorporated  under  a 
special  charter,  which  was  attacked 
on  the  ground  that  the  act  was  un- 
constitutional. The  court  held, 
however,  that  the  railroad  company 
was  nevertheless  a  corporation  de 
facto.  This  case  is  only  authority 
opon  the  point  that»  where  there 
cannot  lawfully  be  a  corporation  de 
jure,  there  cannot  be  one  de  facto. 
Justice  Lumpkin  says:  "We  may 
assume,  without  further  citation  of 
authorities,  and  without  attempting 
any  argument  on  the  subject,  that 
where  the  existence  of  a  corpora- 
tion of  a  given  kind  is  positively 
forbidden  by  law,  or  where  there  is 
no  valid  constitutional  law  author- 
izing the  creation  of  such  a  corpo- 
ration, it  cannot  exist,  even  as  a  cor- 
poration de  facto.  The  rule  thus 
stated  does  not  by  any  means,  how- 
ever, negative  the  soundness  of  the 
proposition  that  an  organization  as- 
suming to  be  a  corporation  de  jure, 
but  for  sufficient  reasons  not  so  in 
fact,  may  be  a  corporation  de  facto, 
when  it  is  of  such  a  character  that 
it  could,  under  existing  laws,  have 
full  and  complete  corporate  being 
and  powers." 

He  further  says,  speaking  of 
the  broad  character  under  which  the 
corporations  were  formed:  "If  the 
laws  under  which  they  proceeded 
were  not  good,  they  may,  in  our 
judgment,  avail  themselves  of  the 
existence  of  ttue  general  law  on  our 
statute  book,  and  of  its  terms,  at 
least  so  far  as  to  enable  them  to  be 
regarded  as  de  facto  corporations, 
because  they  have  done  practically 
what  that  general  law  required, 
though  not  actually  following  it  nor 
professing  to  do  so." 

Imperial  Bldg.  Co.  v.  Chicago 
Open  Bd.  of  Trade,  238  111.  100,  87 
N.  E.  167,  involved  the  de  facto 
eharacter  of  a  corporation  formed 
for  the  purpose  of  acquiring  real 
estate  and  erecting  buildings  there- 
on. There  was  no  law  in  Illinois 
authorizing  the  formation  of  such 
a  corporation.  The  court  held  that 


tion. 

The  case  of  People  ex  rel.  Stander- 
fer  V.  Hamill,  134  III.  666,  17  N.  E. 
799,  29  N.  E.  280,  cited  as  author- 
ity, is  not  in  point,  as  no  such  ques- 
tion was  involved  in  the  case. 

Winget  V.  Quincy  Bldg.  &  Home- 
stead Asso.  128  III.  84,  21  N.  £.  12, 
while  cited  as  authority  in  support 
of  the  contention,  would  seem  to  be 
the  other  way.  The  author  says: 
"A  party  who  has  contracted  with  a 
corporation  de  facto  as  such  cannot 
be  permitted,  after  having  received 
the  benefits  of  his  contract,  to  al- 
lege any  defect  in  the  organization 
of  such  corporation,  as  affecting  its 
capacity  to  enforce  such  contract* 
but  all  such  objections,  if  valid,  are 
available  only  on  behalf  of  the  sov- 
ereign power  of  the  state.  .  .  . 
And  this  rule  applies  even  where 
the  corporation  is  organized  under 
a  law  alleged  to  be  unconstitu- 
tional." 

Clark  V.  American  Cannel  Coal 
Co.  165  Ind.  216,  112  Am.  St.  Bep. 
217,  73  N.  E.  1083,  involved  the 
existence  of  a  private  corporation 
and  supports  the  rule  contended  for. 
The  court  says,  after  discussing  the 
proposition:  "It  necessarily  fol- 
lows that  there  cannot  be  a  corpora- 
tion de  facto  under  an  unconstitu- 
tional statute,  for  such  a  statute  is 
void,  and  a  void  law  is  no  law." 

The  court  does  not  discuss  the 
question  as  to  whether  an  unconsti- 
tutional statute  is  color  of  law. 

Marion  Trust  Co.  v.  Bennett,  169 , 
Ind.  346.  124  Am.  St.  Bep.  228,  83 
N.  E.  782,  is  in  accord  with  the  case 
of  Clark  v.  American  Cannel  Coal 
Co. 

In  the  case  of  Sisters  of  Charity 
v.  Morris  E.  Co.  84  N.  J.  L.  310,  50 
L.B,A.(N.S.)  236,  86  Atl.  954,  the 
court  held  that,  in  a  proceeding  by 
the  railroad  company  to  condemn 
lajid,  the  court  would  imder  certain 
circumstances,  in  the  condemnation 
proceeding,  inquire  into  the  fact  as 
to  whether  or  not  the  railroad  com- 
pany was  a  de  facto  corporation. 

Eaton  v.  Walker,  76  Mich.  579. 
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6  L.R.A.  102, 48  N.  W.  638,  presents 
a  case  where  a  private  corporation 
was  formed  to  engage  in  the  mer- 
cantile business  under  an  unconsti- 
tutional statute.  The  court  held 
that  it  was  not  a  de  facto  corpora- 
tion, and  that  a  private  individual 
could  raise  the  question. 

In  the  case  of  Skinner  v.  Wil- 
helm,  63  Mich.  568,  30  N.  W.  311, 
the  act  under  which  a  corporation 
was  formed  was  held  unconstitu- 
tional, and  the  right  of  the  receiver 
of  the  corporation  to  recover  a  stock 
assessment  was  denied,  but  no  point 
was  made  as  to  the  de  facto  charac- 
ter of  the  corporation. 

The  case  of  Huber  v.  Martin,  127 
Wis.  412,  3  L.R.A.(N.S.)  653,  115 
Am.  St.  Rep.  1023,  105  N.  W.  1136, 

7  Ann.  Gas.  400,  involved  the  de 
facto  existence  of  a  private  corpo- 
ration. The  court  held  that  the  act 
under  which  it  was  formed  was  un- 
constitutional, and  that  an  uncon- 
stitutional law  was  not  sufficient  to 
support  even  a  de  facto  corporation. 

Winneconne  v.  Winneconne,  111 
Wis.  10,  86  N.  W.  689,  involved  the 
corporate  existence  of  a  village. 
The  court  held  that  the  act  under 
which  the  village  was  incorporated 
being  unconstitutional,  it  was  not 
even  a  de  facto  corporation. 

In  the  case  of  Etowah  Light  &  P. 
Co.  V.  Yancey  (C.  C.)  197  Fed.  845, 
the  company  brought  suit  to  con- 
demn land  owned  by  Yancey. 
Yancey  demurred  on  the  ground 
that  the  act  under  which  plaintiff 
was  incorporated  was  unconstitu- 
.tional,  and  the  court  so  held  and 
sustained  the  demurrer.  The  ques- 
tion of  the  de  facto  existence  of  the 
corporation  was  not  discussed  or 
referred  to. 

It  is  thus  to  be  seen  that,  of  the 
cases  referred  to,  only  one  involved 
the  corporate  existence  of  a  munic- 
ipality, the  remaining  all  raising 
questions  as  to  the  corporate  exist- 
ence of  private  corporations,  and 
upholding  the  right  of  an  interest* 
ed  party  to  question  collaterally  the 
constitutionality  of  the  act  under 
which  such  corporations  were 
formed.  On  the  other  hand,  we  find 


many  well-considered  cases  holding 
that,  where  a  municipality  is  creat- 
ed by  a  statute,  such  statute,  al- 
though it  may  be  unconstitutional, 
affords  color  of  law  and  is  immune 
against  a  collateral  attack ;  that  the 
validity  of  the  law  creating  it  can 
only  be  raised  by  a  direct  proceed- 
ing, instituted  by  the  attorney  gen- 
eral on  behalf  of  the  state ;  that  bo 
long  as  the  state  does  not  question 
the  right  of  the  municipality  to  ex- 
ist, its  acts  and  doings  are  valid  and 
binding.  The  reason  for  the  rule  is 
stated  to  be  public  policy  or  public 
necessity.  There  are  many  well- 
considered  cases  upholding  this 
view. 

In  the  case  of  Wright  v.  KeUey,4 
Idaho^  624,  43  Pac.  566,  after  an- 
nouncing the  rule  that  the  ques- 
tion of  validity  or  invalidity  of  the 
municipal,  corporation  can  be  raised 
only  by  the  state  by  an  action  in 
quo  warranto,  the  couxt  says :  "The 
reason  for  this  rule  is  apparent  and 
plain  to  the  most  ordinary  under- 
standing. If  one  individual  in  a 
suit  for  the  enforcement  of  a  pri- 
vate right  may  raise  the  constitu- 
tionality of  the  organization  of  a 
county,  another  may  do  so,  and  this 
may  extend  to  100  individuals, 
each  thinking  he  has  a  new  or  bet- 
ter reason  to  present  to  the  court 
why  it  should  declare  the  law  organ- 
izing a  county  unconstitutional,  and 
tiius  the  constitutionality  of  the  law 
would  continually  be  before  the 
court  in  the  most  trivial  suits,  and 
the  decision  in  none  of  the  cases 
would  be  authoritative  to  destroy 
the  de  facto  existence  and  organiza- 
tion of  the  county,  because  neither 
the  county  nor  the  state  would  or 
could  be  legally  a  party  in  any  of  the 
suite;  and  thus  the  public,  consist- 
ing of  all  the  citizens  of  the  county 
or  of  the  state,  in  no  sense  a  parly 
to  the  litigation,  would  have  the  va- 
lidity of  their  corporate  existence 
determined,  or  attempted  to  be  de- 
termined. And  the  rule,  we  appre- 
hend, would  be  no  different  if  the 
Constitution  iteelf  prescribed  the 
manner  of  incorporation." 

In  this  case  it  was  contended  that 
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tbe  act  creating  the  county  was  un- 
constitutional. 

In  Clapp  V.  Otoe  County,  45  C.  C. 
A.  579.  104  Fed.  473,  bonds  had 
been  issued  upon  the  vote  of  the 
elector  of  a  named  precinct  in  Otoe 
county.  One  ground  of  defense  was 
that  the  precinct  was  illegally  con- 
stituted. jJudge  Sanborn,  speaking 
for  the  circuit  court  of  appeals, 
said:  "There  is  another  reason 
Kiiy  the  defense  which  we  have 
been  considering  cannot  be  sus- 
tained. It  is  that  the  general  ac- 
quiescence by  the  inhabitants  of  a 
political  subdivision,  organized  un- 
der color  of  law,  and  by  the  depart- 
ments and  oflFicers  of  ttie  state  and 
county  having  official  relations  with 
it,  gives  to  the  acts  and  contracts  of 
those  officers  on  its  behalf  as  a  sub- 
division de  facto  all  the  force  and 
validity  of  their  acts  in  its  behalf  as 
a  sobdivision  de  jure.  The  acts  of 
(ffdinaiy  municipal  bodies  organ- 
ised under  color  of  law  depend  far 
more  upon  general  acquiescence 
th&n  upon  the  legality  of  their  ac- 
tion or  the  existence  of  every  con- 
dition precedent  prescribed  by  the 
statutes  under  which  they  organize 
and  act.  The  interests  of  the  pub- 
lic which  depend  upon  such  munici- 
palities and  their  various  subdi- 
visions, the  rights  and  the  relations 
of  private  citizens  which  become 
fixed  in  reliance  upon  their  exist- 
ence, the  injustice  and  confusion 
which  must  result  from  an  ex  post 
facto  avoidance  of  their  acts,  com- 
mmd  ^3b3b  justice  and  demand  the 
eoForcement  of  the  rule  that, 
when  a  municipal  body  or  a  politi- 
cal subdivision  of  a  state  or  county 
has.  or  its  officers  have,  assumed, 
under  color  of  authority,  and  have 
exercised  for  a  considerable  period 
of  time,  with  the  consent  of  the 
state  and  its  citizens,  powers  of  a 
kind  recognized  by  the  organic  law, 
ndther  the  corporation,  subdivi- 
sion, nor  any  private  party  can,  in 
private  litigation,  question  the 
legality  of  the  existence  of  the  cor- 
poration or  subdivision." 

The  court  then  quotes  approving- 
ly from  the  case  of  Speer  v.  Kearney 


County,  32  C.  C.  A.  101,  60  U.  S. 
App.  88,  88  .Fed.  749.  Certiorari 
was  denied  by  the  Supreme  Ck}urt  of 
the  United  States  in  180  U.  S.  638, 
46  L.  ed.  710,  21  Sup.  Ct.  Rep.  920. 

State  ex  rel.  Coleman  v.  Blair, 
245  Mo.  680,  161  S.  W.  148,  was  an 
action  to  collect  drainage  taxes. 
Blair  defended  on  the  ground  that 
(1)  only  two  of  tiie  viewers  ap- 
pointed by  the  court  to  examine 
the  land  sought  to  be  drained  re- 
ported in  favor  of  the  necessity, 
etc.,  while  the  third  viewer  reported 
adversely;  and  (2)  that  §  6581, 
Rev.  Stat.  1909,  was  unconstitu- 
tional, in  that  the  notice  therein 
prescribed  was  not  due  process  of 
law.  The  court  said :  "Neither  of 
the  issues  thus  tendered  can  avail 
defendant  in  this  action,  because  a 
drainage  district  is  a  public  corpo- 
ration, and  the  legality  of  its  or- 
ganization and  the  sufficiency  of  its 
corporate  existence  cannot  be  in- 
quired into  in  this  collateral  action." 

In  Burkhard  v.  Pennsylvania 
Water  Co.  234  Pa.  41,  82  AU.  1120, 
the  supreme  court  approved  the 
opinion  of  the  lower  court,  which 
said:  "It  has  uniformly  been  held 
that  the  validity  of  a  charter  for  a 
public  purpose  cannot  be  deter- 
mined in  a  collateral  proceeding  by 
a  private  suitor.  It  can  only  be 
done  in  a  direct  proceeding  in  which 
the  commonwealth  is  a  party." 

In  Wright  v.  Phelps,  89  Vt.  107, 
94  Atl.  294,  the  court,  says:  "And 
the  courts  go  so  far  as  to  hold  that, 
80  long  as  the  state  does  not  see  fit 
to  interfere  and  terminate  the  ex- 
istence thereof  by  direct  proceed- 
ing, a  municipal  corporation  which 
has  been  created  under  the  pro- 
visions of  an  unconstitutional  stat- 
ute may  exercise  upon  the  citizen, 
through  its  officers,  the  powK*s  con- 
ferred upon  it  by  statute,  as  fully 
and  completely  as  if  it  was  created 
by  a  law  valid  in  every  particular. 
The  reason  is  that,  until  the  state 
institutes  proceedings  by  which  the 
organized  municipal  government  'is 
overturned  and  suppressed,  it  is  de 
facto,  and  the  public  functions  with 
which  it  is  charged,  within  the 
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scope  of  its  apparent  powers  may 
be  lawfully  exercised  by  its  officials 
as  de  facto  officers/  " 

In  Shapleigh  v.  San  Angelo,  167 
U.  S.  646.  42  L.  ed,  310, 17  Sup.  Gt. 
Rep.  967,  it  is  said  to  be  the  general 
rule  that  the  state,  being  the  crea- 
tor of  municipal  corporations,  is 
the  proper  party  to  impeach  the  va- 
lidity of  their  creation ;  that,  if  the 
state  acquiesces  in  the  validity  of 
the  municipal  corporation,  its  cor- 
porate existence  cannot  be  collater- 
ally attacked. 

In  Graham  v.  Greenville,  67  Tex. 
62, 2  S.  W.  742,  it  is  said  that,  if  the 
municipality  has  been  illegally  con- 
stituted, the  state  only  can  take  ad- 
vantage of  the  fact,  and  in  a 
proceeding  instituted  for  the  pur- 
pose of  testing  the  validity  of  its 
charter. 

In  Fredericktown  v.  Fox,  84  Mo. 
59,  the  defendant  offered  to  show 
that  the  plaintiff  was  not  a  corpora-* 
tion,  but  the  court  would  not  permit 
it,  and  said  that  such  a  question 
could  be  raised  by  the  state  itself, 
and  that  a  private  peraon  cannot, 
directly  or  indirectly,  usurp  this 
function  of  government. 

In  the  case  of  State  v.  Rich,  20 
Mo.  393,  Rich  was  indicted  by  the 
grand  jury  of  Stone  county.  He 
moved  to  quash  on  the  ground  that' 
the  act  creating  Stone  county, 
where  the  indictment  was  found, 
was  unconstitutional.  The  court 
held  that  it  could  not  inquire  into 
the  matter  in  a  collateral  way,  that 
it  could  only  be  determined  in  a  di- 
rect proceeding  instituted  by  the 
state,  saying:  "Any  other  course 
would,  it  seems  to  us,  be  impracti- 
cable, and,  if  practicable,  full  of 
intolerable  inconveniences,  and 
against  all  reason." 

In  the  case  of  Wendt  v.  Berry, 
154  Ky.  686,  [45  L.R.A.(N.S.)  1101, 
157  S.  W.  1115,  Ann.  Gas.  1915C, 
498,  it  is  held  that  where  a  city 
govemment  is  organized  under  a 
statute  subsequently  declared  un- 
constitutional, persons,  who,  during 
the  existCTce  of  the  city  govem- 
mexitt  received  benefits  from  public 
improvemmts  contracted  for  by  the 


city  authorities,  may  not  escape  the 
payment  of  the  amount  due  the  con-  ! 
tractor  for  the  benefits  on  the  sole  ] 
ground  that  the  city  government  | 
was  void,  in  that  ttie  persons  act- 
ing as  its  officers  were  without  au- 
thority to  create  any  enforceable 
demand  growing  out  of  contracts 
entered  into  by  them,  for  the  of- 
ficers were  de  facto  officers. 

In  the  case  of  Nagel  v,  Bosworth, 
148  Ky.  807,  147  S.W.940,it  is  held 
that  the  acts  of  the  circuit  judge  ap- 
pointed under  an  unconstitutional 
statute,  performed  before  the  stat- 
ute was  declared  unconstitutional, 
were  valid. 

In  the  case  of  Coast  Co.  v.  Spring 
Lake,  56  N.  J.  Eq.  615,  51  L.R.A. 
657,  86  Atl.  21,  the  court  said:  "No 
matter  how  clearly  unconstitutional 
are  the  provisions  of  the  general  act 
providing  for  the  organization  of  a 
municipality,  no  matter  if  in  some 
other  suit  similar  statutes  or  the 
Same  statute  have  been  decided  to 
be  inimical  to  the  Constitution, 
nevertheless  such  a  municipality  is 
a  de  facto  corporation  until  its  mu- 
nicipal existence  is  annulled  by  a 
direct  proceeding  instituted  for 
that  purpose." 

And  further:  "After  the  cor- 
poration has  been  organized,  its 
existence  can  be  called  in  question 
only  by  information  in  the  nature 
of  a  writ  of  quo  warranto  allowed 
by  permission  of  the  attorney 
general.  No  unconstitutional  fea- 
ture in  the  scheme  provided  1^ 
the  legislature  for  the  '  institu- 
tion of  such  a  municipal  corporation 
can  be  made  a  ground  for  refusing 
to  recognize  the  corporate  function 
of  a  municipality  so  created,  when 
the  corporate  existence  is  involved 
in  a  collateral  proceeding." 

The  same  view  is  adhered  to  by 
the  court  in  the  cases  of  State  ex 
rel.  Atty.  Gen.  v.  Dover,  62  N.  J.  L. 
188,  41  Atl.  98;  Lang  v.  Bayonne^ 
74  N.  J.  L.  455,  15  L.R.A.<N.S.) 
93,  122  Am.  St.  Rep.  391,  68  Atl. 
90,  12  Ann.  Gas.  961;  Meyer  v. 
Somerville  Water  Co,  82  N.  J.  Eq. 
572,  89  Atl-  545;  Morris  v.  Fagin, 
85  N.  J.  L.  617,  90  Atl.  267;  Devlin 
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T.  Wibon,  88  N.  J.  L.  180,  96  Aa 
42;  &zid  La  Monte  v.  Lurich,  86  N. 

£q.  26,  100  Atl.  1031. 

In  the  case  of  Topeka  v.  Dwyer, 
70  Kan.  244,  78  Pac.  417,  3  Ann. 
Gas.  239,  the  court  held  that  tha 
ooDstitutionality  of  the  statute  for 
the  enlargement  of  the  corporate 
areas  of  citiefl,  apparency  refirular 
in  fonn  and  fairly  indicative  of  the 
legislative  will,  cannot  be  collateral- 
ly attacked  in  a  prosecution  for  the 
eoforcement  of  a  city  ordinance 
within  territory  annexed  by  virtue 
of  proceedings  authorized  by  such 
statute.  The  court  says^  after  quot- 
ing from  Cooley's  Const.  Lint,  to 
tbe  effect  tliat  ^e^courta  vrill  not 
permit  the  corporate  character  of  a 
oorporation  to  be  questioned  col- 
laterally if  it  appears  to  be  acting 
ander  color  of  law  and  recognized 
by  the  state  as  such,  and  from  other 
aothorities  to  the  same  effect : 

These  general  statements  are  in- 
conclusive, however,  because  the  ex- 
pression, 'color  of  law,'  needs  defi- 
nition; and  the  question  still  re- 
mains. Will  an  invalid  statute,  or  a 
statute  inralid  for  particular  rea- 
sons, afford  'color  of  law?'  If  the 
legally  equivalent  phrase,  *mere 
semblance  of  legal  right*  (7  Cyc- 
461),  be  aabstituted,  there  is  stable 
ground  for  asserting  that  a  statute 
apparently  complying  with  the 
forms  prescribed  by  the  Constitu- 
tion for  its  enactment,  and  contain- 
ing an  intelligible  declaration  of  the 
legislative  wiU  with  respect  to  some 
matter  fairly  within  the  range  of 
legidative  cognisance,  does  raike  a 
semblance, — a  show,  an  appearance, 
—of  legal  right.  The  argument, 
however,  is  frequently  made  that 
mfhout  a  law  there  can  be  no  or- 
ganization or  annexation,  and  that 
an  unconstitutional  law  is  no  law; 
and  from  these  premises  it  is,  of 
course,  a  short  cut  to  the  conclusion 
that  annexation  under  an  uncon- 
stitutional statute  is  utterly  void 
and  may  be  collaterally  attacked  at 
any  time. 

"This  reasoning  utterly  ignores 
the  foundation  of  the  rule  forbid- 
ding collateral  question  of  the  exist- 


ence of  muriidpal  corporations.  The 
rule  rests  wholly  in  expe<3iency, 
and  operates  in  defiance  of  other 
legal  doctrines.  The  consequences 
to  society  of  allowing  private  col- 
lateral attacks  upon  the  existence  of 
cities  would  be  intolerable,  and 
hmce  courts  are  concerned  with  the 
question,  not  if  there  exists  a  valid 
law,  but  if  considerations  of  the 
public  welfare  shall  forbid  any 
inquiry  a»  to  whether  or  not  there 
is  a  valid  law;  not  if  constitutional 
Iimitatk)ns  have  been  transgressed, 
but  if  the  public  tranquillity  and  the 
effective  administration  of  govern- 
ment i^uire  that  the  mat^r  of  va- 
lidity or  invalidity  shall  be  ignored, 
and  a  situation  of  aifairs  be  arbi- 
trarily recognized  as  if  it  were 
legal,  whether  in  fact  it  be  so  or 
not." 

The  court  held  that,  even  though 
the  statute  authorizing  annexation 
of  adjoining  territory  was  uncon- 
stitutional, that  the  question  could 
not  be  raised  save  by  the  state  by 
a  direct  proceeding. 

In  the  case  of  Ashley  v.  Fresque 
Isle  County,  8  C.  C.  A..  465,  16  U. 
S.  App.  656,  60  Fed.  56,  the  court 
said:  "An  unconstitutional  and, 
void  law  may  yet  be  color  of  author- 
ity to  support,  as  against  anybody 
but  the  state,  a  public  or  private' 
corporation  de  facto,  where  such 
corporation  is  of  a  kind  which  is 
recognized  by,  and  its  existence  is 
consistent  with,  the  paramount  law, 
and  the  general  system  of  law  in  the 
state." 

In  Miller  v.  Ferris  Irrig.  Dist.  (C. 
G.)  85  Fed.  693,  the  organization  of 
ttie  irrigation  district  was  chal- 
lenged as  unconstitutional  in  a 
collateral  proceeding.  The  United 
States  circuit  court  for  the  southern 
district  of  California  said:  "The 
rule,  sustained  by  the  overwhelm- 
ing current  of  authorities,  and  based 
on  considerations  of  public  policy, 
is  that,  where  a  reputed  corporation 
is  acting  under  forms  of  law,  un- 
challenged by  the  state,  the  validity 
of  its  organization  cannot  be  drawn 
in  question  by  private  parties.  Cor- 
porate franchises  are  grants  of 
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sovereignty  only,  and,  if  the  state 
acquiesces  in  their  usurpation,  in- 
dividuals will  not  be  heard  to  com- 
plain. Neither  the  nature  nor 
extent  of  an  illegality  in  its  organ- 
ization can  affect  the  existence  of  a 
reputed  corporation,  if  the  requi- 
sites just  stated  are  present;  that 
is,  if  such  corporation  be  acting  un- 
der color  of  law,  and  the  state  makes 
no  complaint.*' 

In  the  case  of  Biley  v.  Garfield 
Twp.  58  Kan.  299,  49  Pae.  85,  the 
court  held  that,  until  the  dissolu- 
tion of  Garfield  counly  in  an  action 
of  quo  warranto  brought  by  the  at- 
torney general  for  that  purpose,  the 
acts  of  all  its  officers  were  valid 
and  binding,  notwithstanding  th6 
unconstitutionality  of  its  organiza- 
tion. 

In  Dillon  on  Municipal  ■  Corpora- 
tions, 5th  ed.  §  67,  the  author  says : 
"Where  a  reputed  corporation  is 
acting  under  forms  of  law,  un- 
challenged by  the  state,  neither  the 
nature  nor  the  extent  of  any  illegal- 
ity in  the  organization  can  affect  the 
existence  of  the  reputed  corpora- 
tion. .  .  .  Even  if  the  illegality 
in  the  organization  arises  from 
the  unconstitutional  character  of  the 
statute  purporting  to  authorize  the 
organization,  it  is  nevertheless  a 
corporation  de  facto,  if  its  nature 
be  such  as  is  recognized  by  the  gen- 
eral system  of  law  of  the  state." 

In  Speer  v.  Kearney  County,  32 
C.  C.  A.  101,  60  U.  S.  App.  38,  88 
Fed.  749,  the  court  said :  "We  are 
unable  to  yield  our  assent  to  the 
broad  proposition  that  there  can  be 
no  de  fac^  corporation  under  an 
unconstitutional  law.  Such  a  law 
passes  the  scrutiny  and  receives  the 
approval  of  the  attorney  general, 
of  the  lawyers  who  compose  the 
judiciary  committees  of  the  state 
legislative  bodies,  of  the  legislature, 
and  of  the  governor,  before  it 
reaches  the  statute  book.  When  it  is 
spread  upon  that  book,  it  comes  to 
the  people  of  a  state  with  the  pre- 
sumption of  validity.  Courts  de- 
clare its  invalidity  with  hesitation, 
and  after  long  deliberation  and 
much  consideration,  even  when  its 


violation  of  the  organic  law  is  clear, 
and  never  when  it  is  doubtful.  Un- 
til the  judiciary  has  declared  it 
void,  men  act  and  contract,  and 
they  ought  to  act  and  contract,  on 
the  presumption  that  it  is  valid; 
and  where,  before  such  a  declara- 
tion is  made,  their  acts  and  con- 
tracts have  affected  public  interests 
or  private  rights,  they  must  be 
treated  as  valid  and  lawful.  The 
acts  of  a  de  facto  corporation  or  of- 
ficer under  an  unconstitutional  law, 
before  its  invalidity  is  challenged  in ' 
or  declared  by  the  judicial  depart- 
ment of  the  government,  cannot  be 
avoided,  as  against  the  interests  of 
the  public,  or  of  third  parties  wbo 
have  acted  or  invested  in  good  faith 
in  reliance  upon  their  validity,  by 
any  ex  post  facto  declaration  or  de- 
cision that  the  law  under  which  th«y 
acted  was  void." 

The  case  of  State  ex  rel.  West  v. 
Des  Moines,  96  Iowa,  521,  21  L.R.A. 
186,  59  Am.  St.  Rep.  381,  65  N.  W. 
818,  was  a  direct  attack  by  the  state 
upon  the  constitutionality  of  the  act 
providing  for  the  annexation  of 
contiguous  territory  by  the  city  of 
Des  Moines.  The  court  held  that 
the  act  was  void  as  being  a  violation 
of  the  constitutional  provision  in, 
regard  to  special  and  local  legisla- 
tion, yet  the  court  held  that  the  act 
was  color  of  law  for  the  annexation 
and  for  the  application  of  the  prin- 
ciples of  estoppel. 

In  the  case  of  Chicago,  St.  L.  &  N. 
0.  R.  Co.  V.  Kentwood,  49  La.  Ann. 
931,  22  So.  192,  the  court  held  that 
the  constitutionality  of  the  legis- 
lative act  providing  the  method  of 
creating  municipal  corporations  and 
the  organization  of  the  municipal 
corporation  under  the  act  could  not 
be  attacked  collaterally  by  the  de- 
fendant, resisting  tax  claimed  by 
the  corporation.  See  also  Coxe  v. 
State,  144  N,  Y.  396,  39  N.  E.  400; 
State  V.  Gardner,  54  Ohio  St.  24,  31 
L.R.A.  660,  42  N.  E.  999;  Coe  v. 
Gregory,  53  Mich.  19, 18  N.  W.  541 ; 
McCain  v.  Des  Moin^,  128  Iowa, 
331,  103  N.  W.  979. 

Judge  Cooley  says  (Cooley,  Const. 
Lim.  363)  :  "In  proceedings  where 
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the  qnestioii  whether  a  corporation 
exists  or  not  arises  collaterally,  the 
courts  will  not  permit  its  corporate 
character  to  be  questioned,  if  it  ap- 
pear to  be  acting  under  color  of  law, 
and  recognized  by  the  state  as  such. 
Sacb  a  question  should  be  raised  by 
the  state  itself,  by  quo  warranto  or 
other  direct  proceeding." 

Color  of  the  law  ^  been  de- 
fined to  be  "the  appearance  or 
semblance,  without  the  substance, 
of  legal  right ;  mere  semblance  of 
1^  right."   11  C.  J.  1226. 

The  question  has  never  been  here- 
tofore before  the  courts  of  this 
state,  and  we  are  free  to  adopt  that 
policy  and  rule  of  law  which  is  cal- 
culated to  best  subserve  the  inter- 
ests of  the  state  and  its  people. 
Here  we  have  a  statute  which,  to 
say  the  least,  has  the  appearance  of 
a  valid  law  enacted  by  the  legisla- 
ture, the  branch  of  the  state  gov- 
ernment charged  with  the  creation 
of  municipal  corporations,  under 
niiich  an  existing  municipal  corpo- 
ration was  given  the  right  to  rein- 
corporate under  the  new  statute, 
which  its  people  did  in  good  faith. 
The  officers  of  the  old  municipality, 
relying  upon  the  validity  of  the  act, 
vndontarily  surrendered  their  of- 
fices, and  tamed  over  the  money  and 
property  of  the  city  and  the  man- 
agement of  its  affairs  to  the  oificers 
elected  under  the  charter  adopted 
porsoant  to  the  new  enactment. 
These  new  officers,  in  the  utmost 
good  faith,  have  administered  the 
affairs  of  the  city,  have  spent  its 
money,  levied  taxes,  enacted  ordi- 
nances under  which  perhaps  people 
have  been  imprisoned.  The  county 
treasurer  has  collected  the  city 
taxes,  and,  relying  upon  the  validity 
of  the  act,  has  turned  over  to  the 
city  commissioners  the  money.  Con- 
tracts have  been  made  by  the  new 
city  government,  property  acquired 
and  used  for  the  benefit  of  the  city, 
and  obligations  are  outstanding, 
Mgned  by  the  officers  under  the  new 
charter.  If  we  should  apply  the  rule 
adopted  by  some  of  the  courts,  and 


hold  that  the  doctrine  announced  by 

Mr.  Justice  Field  in  the  Norton- 
Shelby  County  Case,  118  U.  S.  442, 
30  L.  ed.  186,  6  Sup.  Ct.  Rep.  1121, 
applies,  we  would  destroy  the  only 
existing  government  in  Albuquer- 
que. Chaos  and  disorder,  confusion 
and  endless  litigation,  would  result, 
and  bankrupted  and  ruin  would 
possibly  confront  the  county  treas- 
urer, who  had  paid  over  to  the 
supposed  officers  of  the  city,  in  the 
utmbst  good  faith,  money  which 
he  justly  assumed  the  commis- 
sioners were  entitled  to  receive. 
Further,  the  terms  of  office  of  the 
mayor  and  one  half  of  the  old 
councilmen  have  expired.  There 
would  not  even  be  a  quorum  left  to 
transact  the  business  of  the  city  and 
to  fill  the  vacancies  existing  in  l^e 
old  offices. 

In  view  of  the  foregoing,  it  is 
dear  that  the  court  should  not 
adopt  a  rule  of  law  which  would 
bring  about  such  results,  unless  re- 
quired to  do  so  by  the  most  cogent 
reasons.  As  stated,  the  present  mu- 
nicip'al  corporation  was  organized 
under  sanction  of  a  legislative  act, 
which,  at  least,  was  color  of  law. 
If  the  act  is  invalid,  we  have  a  pre- 
tended municipal  corporation  usurp- 
ing a  franchise  belonging  to  the 
state.  No  one  but  the  state  is  in- 
jured by  the  usurpation,  and  it 
alone  should  be  entitled  to  question 
the  authority  of  the  nnmicipality 
which  it  has  permitted  to  organize, 
take  over  the  government  of  the 
city,  and  incur  obligations,  make 
contracts,  etc. 

Whether  the  question  of  the  con- 
stitutionality of  the  charter  could 
have  been  raised  by  private  in^vid- 
uals  before  or  at  the  time  the  new 
corporation  took  over  the  govern- 
ment of  the  city  need  not  be  de- 
termined, nor  are  we  required  to 
express  any  opinion  upon  the  ques- 
tion as  to  whether  the  same  rule 
should  be  applied  to  a  private  cor- 
poration. We  are  alone  concerned 
with  the  endeavor  to  find  the  proper 
rule  to  be  applied  to  a  municipal 
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corporation  underthe  circumstances 
presented  in  this  case.  We  agree 
with  those  authorities  that  hold 
that  a  municipal  corporation  creat- 
ed under  an  unconstitutional  char- 
ts is  a  de  facto  corporation,  and 
that  its  officers  are 
de  facto  officers ; 
that  the  existence 
of  the  corporation  and  its  right  to 
make  contracts  and  transact  busi- 
ness as  such  corporation  cannot  be 
raised  collaterally;  that  it  can  only 
be  questioned  by  the  state  in  a  di- 
rect proceeding,  instituted  by  the 
attorney  general  for  that  purpose; 
that  until  the  question  is  thus  raised 
and  an  adjudication  had  ousting  the 
corporation  from  the  exercise  of  the 
franchise,  all  acts  done  and  con- 
tracts made  by  the  officers  of  such 
a  de  facto  municipality  are  as  valid 
and  binding  upon  it  and  the  prop- 
erty within  its  limits  as  though 
such  officers  were  de  jure  officers  of 
a  de  jure  corporation.  For  this  rea- 
son we  decline,  in  this  case,  to  pass 
upon  the  question  of  the  constitu- 
tionali^  of  the  legislative  act  in 
question. 

It  is  lastly  urged  that  there  is  a 
question  as  to  whether  or  not  the 
city  had  the  power  to  purchase  the 
property  of  the  Water  Supply  Com- 
pany. Section  3716,  Code  1915, 
provides :  "That  any  incorporated 
city,  town  or  village  is  hereby  au- 
thorized and  empowered,  subject  to 
the  limitations  and  in  accordance 
with  the  provisions  of  article  9  of 
the  Constitution,  to  issue  negotiable 
bonds  for  the  purpose  of  securing 
funds  for  the  construction  or  pur- 
chase of  a  system  for  supplying 
water,  or  of  a  sewer  system  for  such 
city,  town  or  village." 

It  will  thus  be  seen  that  under 


this  section  an  incorporated  city  is 

given  authority  to 

issue      negotiable  parokMe  wmtw 

bonds  for  the  pur- 
pose  of  securing  funds  for  the  con- 
struction or  purchase  of  a  system 
for  supplying  water.  In  3  Dillon  on 
Municipal  Corporations,  &th  ed.  § 
1296,  the  author  says:  "The  nature 
of  the  service,  and  the  urgent  neces-. 
sity  of  fumi^ing  it  to  a  municipal- 
ity, have  led  the  courts  to  infer  the 
power  to  provide  it  from  any  fair 
grant  of  power  to  which  it  may  be 
said  to  be  naturally  incident;  e.  g., 
the  general  power  of  a  city  in  re- 
spect to  police  regulations,  the  pres- 
ervation of  the  public  health,  and 
the  general  welfare  includes  author- 
ity to  use  the  usual  means  of  carry- 
ing the  power  conferred  into  effect ; 
and  inasmuch  as  water  and  light  are 
inseparably  bound  up  with  each  of 
these  matters,  such  authority,  by 
implication,  authorizes  the  city  to 
construct  municipal  water  and  light 
works,  if  in  80  doing  it  contravenes 
no  constitutional  or  statutory  pro- 
vision." 

The  section  of  the  statute  quoted 
in  connection  with  clause  67,  § 
3664,  which  authorizes  ^e  erection 
and  operation  of  gas  and  electric 
works  by  cities,  and  to  provide 
means  for  protection  from  fire,  and 
to  issue  and  sell  bonds  for  the  pur- 
pose, clearly  confers  upon  cities  and 
towns  the  power  and  authority  to 
purchase  a  system  of  waterworks. 

Upon  the  whole  we  find  no  valid 
objection  to  the  validity  of  the 
bonds  in  question,  and  for  this  rea- 
son the  judgment  of  the  court  be- 
low will  be  affirmed,  and  it  is  so 
ordered. 

Hannah,  Oh.  J.,  and  Parker,  J., 
concur. 


ANNOTATION. 

Proposition  rabmitted  to  people  with  reference  to  credioD  or  pnrdiMe  of 
plant  or  other  public  utility  as  single  or  doaMe  proportion. 


I.  Proposition  to  erect  or  purchase: 

a.  Majority  rule,  539. 

b.  Minority  role,  642. 


n.  Proposition  to  acqnirey  conttmet,  and 

operate,  543. 
ni.  Proposition  to  purchase  site  and  «rcct 
thereon,  646. 
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I.  PropoaUion  to  ereet  or  pwrchaae. 

a.  Maiorttif  rule. 

The  rale  in  the  majorl^  of  juris- 
dictions is  that  a  proposition  sub- 
mitted to  the  people  to  "erect  or  pur- 
chase^ a  plant,  public  buildinsr*  or 
other  public  utility  is  a  single  propo- 
sition, and  that,  on  the  adoption  there- 
of, the  option  to  erect  or  to  purchase 
becomes  a  matter  of  discretion,  vested 
in  the  proper  representatives  of  the 
moDicipali^. 

United  States^Farmers'  Loan  &  T. 
Co.  V.  Sioux  Falls  (1905)  69  G.  C.  A. 
373,136  Fed.  721,  reversing  (1904)  181 
Fed.  890;  C.  B.  Nash  Co.  v.  Council 
Bluffs  (1909;  Iowa,  C.  C.)  174  Fed. 
182. 

Alabama.  —  Ryan  v.  Tuscaloosa 
(1908)  155  Ala.  479,  46  So.  638;  Cole- 
man V.  Eutaw  (1908)  167  Ala.  827,  47 
Sa703. 

California. — ^Hartigan  v.  Los  An- 
geles (1915)  170  Cal.  313,  149  Pac. 

590. 

Illinois.— People  v.  Sisson  (1881) 
98  in.  385. 

Louisiana. — Henderson  v.  Shreve- 
FORT  (reported  herewith),  ante.  516. 
This  case  was  followed  by  another  of 
same  title  in  (1915)  1S7  La.  672,  69 
So.  90. 

Minnesota.  —  Truelsen  v.  Duluth 
(1895)  61  Minn.  48,  63  N.  W.  714. 

Midori. — State  ex  rel.  Columbia  v. 
Allen  (1904)  183  Mo.  283,  82  S.  W.  103 ; 
State  er  rel.  Caiillicothe  v.  Wilder 
(1907)  200  Mo.  97,  98  S.  W.  465. 

Nebiaska^Hurd  v.  Fairbury  (1910) 
87  Neb.  746, 128  N.  W.  638. 

New  Mexico. — See  tlie  reported  case 
(Albuquerque  v.  Water  Supply  Co, 
ante,  619). 

New  York.— Bergen  v.  Gubna  (1881) 
10  Hun,  11 ;  Everett  v.  Potsdam  (1906) 
112  App.  Div.  727,  98  N.  Y.  Supp. 
963.  Compare  Hempstead  v.  Seymour 
(1901)  34  Misc.  92,  <69  N.  Y.  Supp.  462. 

OklahoBBa. — Oklahoma  City  v.  State 

(1911)  28  Okla.  780, 115  Fao.  1108. 
Washington^TuUoch    v.  Seattle 

(1912)  69  Wash.  178,  124  Fac.  481. 

In  Farmers'  Loan  &  T.  Co.  v.  Sioux 
Palls  (1905)  69  C.  C.  A.  378,  136  Fed. 
721,  reversing  (1904)  131  Fed.  890,  it 
appeared  that  a  proposition  was  sub- 
mitted to  the  people  to  authorize 


tiie  issuance  of  municipal  bends  for 
the  purpose  of  providing  water  for 
domestic  use,  either  by  the  erection 
or  purchase  of  a  system  of  water- 
works. The  court  held  that  under 
the  statute  (S.  D.  Laws  1899,  p.  62, 
chap.  58)  which  provides  in  part 
"that  tiiere  is  hereby  granted  to  cities 
of  the  first  class  the  right  and  power 
to  issue  bonds  for  the  purpose  cf  con- 
structing, equipping,  maintaining  and 
operating  or  purchasing  a  system  of 
waterworks  for  the  purpose  of  provid- 
ing water  for  domestic  purposes,"  the 
proposition  submitted  was  not  for 
dual  purposes,  but  solely  for  the  pur- 
pose of  providing  a  waterworks  sys- 
tem, and  tiiat  tiie  question  ot  wection 
or  purchase  for  that  purpose  was  a 
matter  to  be  determined  by  tiie  city 
council. 

So,  in  Henderson  v.  Shrevepobt  (re- 
ported herewith) ,  ante.  516.  This 
case  was  followed  by  another  of  the 
same  name  in  (1916)  137  La.  672,  69 
So  90,  an  action  brought  to  restrain 
the  issuing  of  municipal  bonds  pur- 
suant to  an  election  held  on  the  ques- 
tion of  incurring  a  debt  for  the  "pur- 
chase and  extension  or  construction 
of  a  waterworks  and  sewerage  sys- 
tem," on  the  ground  that  the  question 
set  forth  a  double  proposition,  viz., 
the  purchasing  or  constructing  of  a 
plant  The  court  held  that  there  was 
but  one  proposition,  and  that  was  the 
ownership  of  a  waterworks  system. 
Whether  the  cily  should  buy  or  build 
was  a  matter  of  detail  and  of  business 
judgmmt,  resting  with  the  oi^  coun- 
cil. 

In  C.  B.  Nash  Co.  Council  BluflTs 
(1909  ;  0.  C.)  174  Fed.  182,  wherein 
it  was  contffltded  that  the  proposition 
submitted  to  the  voters,  "to  purchase 
or  erect  a  system  of  waterworks,"  was 
in  the  alternative  and  invalid,  the 
court  held  tiiat,  under  the  statute 
(Iowa  Code,  §  720),  cities  have  the 
power  to  purchase,  establish,  erect, 
maintain,  and  operate  a  ssrstem  of 
waterworics,  and  as  the  proposition 
was  in  the  wording  of  the  statute  it 
was  valid.  The  court  held  also  that 
the  proposition  submitted  only  a  sin- 
gle question  for  detennination  by  the 
voters,  viz.,  '^whether  there  should  or 
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should  not  be  a  system  owned  by  the 

city." 

In  Ryan  v.  Tuscaloosa  (1908)  165 
Ala.  479,  46  So.  638,  an  action  brought 
to  restrain  the  issuing  of  municipal 
bonds  for  the  purpose  of  constructing 
or  buying  a  waterworks  system,  on 
the  ground  that  the  proposition  sub- 
mitted a  double  question,  it  was  held 
that  the  proposition  was  single,  the 
court  saying:  "The  Constitution  re- 
quires the  issue  of  the  bonds  to  bear 
the  approval  of  the  majori^  con- 
cerned. What  course  will  be  pursued 
in  the  application  of  the  proceeds  of 
the  bonds  to  the  ownership  of  a  water 
system  by  the  city  is  a  matter  de- 
signed by  the  Constitution  and  the  act 
in  question  to  be  in  the  control  and 
discretion  of  the  governing  body.  The 
provisions  pertinent  merely  require 
that  the  governing  body  shall  deter- 
mine the  necessity,  in  its  judgment,  for 
the  construction  or  purchase  of  a  water 
system,  and,  this  being  done,  the  elec- 
torate must  be  consulted  in  order  that 
the  obligations  of  the  city  may  be  is- 
sued." 

In  Hartigan  v.  Los  Angeles  (1915) 
170  Cat  313,  149  Pac.  590,  the  action 
was  to  restrain  the  issuing  of  bonds 
of  a  city,  authorized  by  an  election  on 
a  proposition  reading,  in  part,  as  fol- 
lows: *%hall  the  city  .  .  .  incur  a 
bonded  debt  .  .  .  for  the  purpose 
of  acquiring  and  constructing  a  cer- 
tain revenue-producing  municipal  im- 
provement, to  wit:  Works  for  supply- 
ing said  city  and  its  inhabitants  with 
electricity  for  purposes  of  light,  heat, 
and  power,  including  the  construction 
or  acquisition  of  electricity-generat- 
ing works,  receiving  substations, 
transmission  lines,  and  the  acquisi- 
tion of  lands,  water  rights,  rights  of 
way,  machinery,  apparatus,  and  other 
works  and  property  necessary  there- 
for." The  plaintiff  attacked  the  valid- 
ity of  the  election  on  the  ground  that 
the  words,  "construction  or  acquisi- 
tion," included  two  separate  proposi- 
tions. The  court  held  that  the  purpose 
intended  was  a  single  proposition,  con- 
stituting but  one  g»ieral  plan  or  ob- 
ject 

In  People  v.  Sisson  (1881)  98  111. 
336,  it  appeared  that  a  school  tax  was 


levied  pursuant  to  a  proposition  sub- 
mitted to  the  people,  which  read,  in 
part,  as  follqws :  "For  the  purpose  of 
voting  for  a  schoolhouse  site  for  a 
schoolhouse.  .  .  .  Also  for  the  pur- 
pose of  voting  for  or  against  issuing 
bonds  to  erect  or  purchase  a  school- 
house  for  said  district," — the  court 
held  that  the  proposition  contained  a 
single  purpose  and  fully  complied  with 
the  statute  (School  Law,  §  47,  Rev. 
Stetl874,  p.  962). 

In  Truelsen  v.  Duluth  (189S)  61 
Minn.  48,  63  N.  W.  714,  the  action  was 
to  test  tiie  validity  of  an  election  at 
which  several  propositions  were  sub- 
mitted to  the  people,  of  which  one  read 
as  follows:  "To  issue  water  and  light 
bonds  .  .  .  for  the  purpose  of  erect- 
ing or  purchasing  a  water  and  light 
plant."  The  court  held  that  under  the 
statute  (Sp.  Laws  1891,  §  S5)  the 
proposition  was  valid  and  for  a  sin- 
gle purpose,  saying :  "Because  of 
those  facts,  and  that  the  general  tenor 
and  purport  of  the  law  indicate  that 
the  submission  of  a  proposition  to 
erect  a  combined  plant  was  contem- 
plated, and,  from  the  express  provi- 
sion of  the  law  just  referred  to,  it  is 
obvious  that  it  was  intended  and  ex- 
pected that  a  proposition  to  purchase 
an  existing  water  and  light  plant  would 
be  submitted  to  the  electors,  we  are 
of  the  opinion,  in  view  of  the  exist- 
ing facts  and  of  the  general  language 
of  the  law,  and  that  part  of  the  same 
which  provided  for  the  acquisition  or 
assumption  of  bonds  already  issued  by 
an  existing  combined  plant,  in  case 
such  a  plant  should  be  purchased,  that 
the  first,  second,  and  third  proposi- 
tions, as  set  out  in  the  ballot,  were  not 
substantial  or  fatal  departures  from 
the  statutory  requirements  as  to  how 
the  ballots  should  read,  and  that  the 
submission  of  these  propositions  was 
fully  authorized  if.  at  the  same  time, 
the  other  competing  propositions  were 
fully  and  fairly  submitted  to  the 
voters." 

In  an  action  to  compel  the  atate 
auditor  to  register  municipal  bonds, 
wherein  the  defendant  contended  that 
a  proposition  submitted  to  the  people, 
"to  increase  the  debt  .  .  .  for  the 
purpose  of  constructing    ...  or 
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parchBsing  an  electric  liffht  plant," 

contained  two  distinct  propositions, 
the  court  held  that  the  question  as 
submitted  contained  but  one  object 
or  proposition.  State  ex  rel.  Canton 
V.  AUen  (1903)  178  Mo.  566^  77  8.  W. 
868. 

In  Hurd  v.  Fairbarr  (1910)  87  Neb. 
745,  128  N.  W.  6SS,  it  was  souffht  to 
em'oin  the  mayor,  etc.,  of  a  city  from 
iuuin?  bonds  pursuant  to  an  election 
held  on  two  independent  propositions, 
which  read  in  part:  First,  "for  the 
purpose  of  raising  a  sum  sufficient  to 
purchase  or  install  and  establish  an 
electric  liffht  system  within  said  city;" 
second,  "for  the  purpose  of  purchasing 
or  erecting,  constructing,  locating, 
and  maintaining  a  system  of  water- 
works within  said  city.*'  It  was  held 
that  the  statute  (Anno.  Stat  1909,  §§ 
8994,  8995)  gave  the  municipality  the 
power  to  "establish"  the  plants  in 
question,  and  therefore  was  single,  the 
court  eaying:  "The  word  'establish' 
includes  the  word  'purchase,'  there- 
fore, the  alternative  is  but  a  mere 
repetition,  and  is  included  In  the  one 
word  'establish.' " 

In  the  reported  case  (ALBUQUERQUE 
7.  Water  Supply  Co.  ante,  619)  a 
proposition  was  submitted  to  the  peo- 
ple for  the  issuing  of  municipal  bonds 
for  the  purpose  of  purchasing  or 
erecting  a  system  for  supplying  water 
to  the  city.  This  action  having  been 
bronght  to  restrain  the  bond  Issue  be- 
cause of  an  alleged  violation  of  the 
Uw,  in  that  the  proposition,  as  set 
forth  above,  contained  a  double  pur- 
pose or  object,  the  court  held  that  the 
proposition  was  single  and  authorized 
Yiy  the  statute  (Ck>de  1916,  §  3716), 
Thich  authorizes  "any  incorporated 
city,  town,  or  village,  'subject  to  the 
limitations  and  in  accordance  with  the 
provisions  of  article  9  of  the  Constitu- 
tion, to  issue  negotiable  bonds  for  the 
purpose  of  securing  funds  for  the  con- 
struction or  purchase  of  a  system  for 
supplying  water,  or  of  a  sewer  sys- 
tem for  such  city,  town,  or  village.' " 
The  court  said:  'The  statute  under 
consideration  does  not  require  the 
council  to  determine,  in  advance  of 
the  submission,  whether  it  will  buy  or 
boild  a  system,  but  autiiorizes  the  sub- 


mission to  the  voters  of  the  question 

as  to  whether  bonds  shall  be  issued 
for  the  purpose  of  purchasing  or  erect- 
ing, and  the  form  of  ballot  clearly  evi- 
dences this  intention." 

In  TuUoch  V.  Seattle  (1912)  69 
Wash.  178,  124  Fac.  481.  wherein  it 
appeared  that  a  proposition  was  sub- 
mitted to  the  people  to  issue  bonds 
for  tiie  purpose  of  purchasing  or  con- 
structing a  municipal  street  railway 
system,  the  court  held  that  the  alter- 
native, "to  purchase  or  construct,"  did 
not  constitute  a  double  proposition, 
but  was  a  valid  single  proposition, 
forming  a  general  scheme  or  plan. 

In  Coleman  v.  Eutaw  (1908)  157 
Ala.  327,  47  So.  703,  the  court  held 
incidentally  that  a  proposition  "to  pur- 
chase or  construct"  a  public  school 
building  was  not  a  double  proposition. 

In  Oklahoma  City  v.  SUte  (1911) 
28  Oida.  780.  116  Fac.  1108,  a  proposi- 
tion submitted  to  the  voters  "to  erect 
and  equip  public  fire  stations  and  pur- 
chase equipment  therefor"  was  held 
sufflcientiy  specific  to  comply  with  the 
statute  (Ckmst.  art.  10,  §  27)  and  ap- 
prize the  voters  of  the  nature  of  the 
proposition. 

In  Bergen  v.  Gubna  (1881)  10  Hun 
(N.  Y.)  11,  the  action  was  to  restrain 
tite  sup^risor  of  a  town  from  issuing 
bonds  pursuant  to  an  election  held  to 
determine  "whether  a  site  shall  be 
purchased  for  a  town  hall,  and  a  build- 
ing purchased  or  erected  for  such 
hall,"  on  the  ground  that  the  election 
was  illegal  in  that  it  submitted  a  dual 
proposition.  The  court  held  that  by 
the  sUtute  (Laws  1875,  chap.  482,  §  20) 
"power  is  given  to  the  board  of  super- 
visors to  authorize  any  town,  when 
application  shall  be  made  therefor  by 
vote  of  a  majority  of  the  electors  vot- 
ing on  the  question  at  any  annual  or 
duly  called  special  town  meeting 
...  to  purchase  a  site  for  a  town 
or  village  hall,  and  to  purchase  or 
erect  a  building  for  such  hall,  and  to 
raise  money  as  may  be  necessary  from 
time  to  time  for  the  care,  preservation, 
and  improvement  of  such  hall."  But 
in  Hempstead  v.  Seymour  (1901)  34 
Misc.  92,  69  N.  Y.  Supp.  462,  there  was 
an  alleged  failure  to  comply  with  the 
provisions  of  the  Village  Law  (art 
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18,  §  22;  Laws  1897.  chap.  414),  in  that 
a  proposition  was  submitted  to  the 
people  to  borrow  money  for  the  pur- 
pose of  purchasing,  constructing,  and 
maintaining  waterworks  and  a  light- 
ing system.  The  court  held  that  the 
proposition  was  dual  in  its  nature, 
saying:'  "It  is  manifest  from  a  care- 
ful reading  of  the  section  cited  that 
it  was  intended  that  the  establishment 
of  a  system  of  waterworks,  or  the  ac^ 
quisition  of  an  existing  private  sys* 
tem,  should  be  acted  upon  as  a  distinct 
and  independent  proposition.  .  .  . 
To  'establish'  means  to  originate,  to 
found,  to  institute,  to  create;  not  to 
acquire  something  which  has  already 
been  brought  iitto  existence.  As  used 
in  this  statute,  it  contemplates,  in  part 
at  leasts  the  'constructing*  aa  distin- 
guished from  the  'purchasing*  of  'a 
village  improvement,'  as  those  words 
are  used  in  §  128  above  referred  to." 

In  Everett  v.  Potsdam  (1906)  112 
App,  Div.  727,  98  N.  Y.  Supp.  963, 
wherein-  a  proposition  was  submitted 
for  the  establishment  or  acquisition  by 
a  village  of  a  system  for  suppljing 
the  village  and  its  inhabitants  with 
light,  the  court  held  that  the  propo- 
sition was  single  and  valid,  complsdng 
with  §  60  of  the  Village  Law.  and  §  82 
of  the  Election  Law  (Laws  1896.  chap. 
909,  as  amended  by  Laws  1901,  chap. 
598).  By  reason  of  the  amendment  of 
the  latter  law  in  1901,  the  court  over- 
ruled Hempstead  v.  Seymour  (1901) 
S4  Misc.  92.  69  N.  Y.  Supp.  462,  and 
reverted  to  the  original  ruling,  set 
forth  in  Bergen  v.  Gubna  (1877)  10 
Hun  (N,  Y.)  11. 

h.  MinorUy  rule. 

In  at  least  three  jurisdictions,  the 
rule  is  that  a  proposition  submitted  to 
the  people  to  erect  or  purchase  a  plant, 
public  building,  or  other  public  utility 
is  void  and  illegal,  in  that  it  submits 
a  dual  proposition  which  defeats  the 
right  of  the  voter  to  express  his  choice 
or  preference.  Leavenworth  v.  Wilson 
(1904)  69  Kan.  74,  76  Pac.  400,  2  Ann. 
Cas.  367;  Marcellus  v.  Garfield  (1904) 
71  N.  J.  L.  373,  58  Atl.  1099;  Hensly 
v.  Hamilton  (1888)  3  Ohio  C.  C.  201,  2 
Ohio  C.  D.  114;  Elyria  Gas  &  Water  Co. 
V.  Elyria  (1898)  67  Ohio  St  374,  49  N. 
E.  885. 


Thus,  in  Leavenworth  v.  Wilson 
(1904)  69  Kan.  74,  76  Pac.  400,  2  Ann. 
Cas.  367,  the  court  held  to  be  double 

the  following  question:  "Shall  the 
following  be  adopted?  To  issue  bonds 
of  the  city  of  Leavenworth  in  the  sum 
of  $400,000  to  purchase,  procure,  pro- 
vide, or  contract  for  the  construction 
of  waterworks."  The  court  said: 
"The  subject  of  purchasing  a  particu- 
lar waterworks  plant  alr^idy  in  exist- 
ence is  utterly  diverse  from  that  of 
building  a  new  one.  It  needs  neither 
argument  nor  illustration  to  make  this 
plain  truth  apparent  to  any  mind 
of  ordinary  capacify.  The  judgment  of 
the  mayor  and  council  upon  one  of 
these  subjects  might  well  be  approved 
by  the  people  through  a  majority  vote 
in  favor  of  bonds,  although  the  judg- 
ment of  the  same  officials  upon  the 
other  subject  would  be  overwhelming- 
ly repudiated  at  a  bond  election.  The 
ballot  required  to  be  used  at  the  elec- 
tion in  question  obliged  the  voter  to 
approve  bonds  for  both  purposes,  or  to 
reject  bonds  for  both  purposes.  If  he 
favored  one  plan  and  disapproved  the 
other,  he  was  allowed  no  opportuni^ 
to  indicate  his  view.  Because  of  the 
dual  ballot,  persons  adverse  to  pur- 
chase may  have  voted  with  persons 
adverse  to  building  for  bonds  which, 
thus  supported,  carried,  although  both, 
propositions  would  have  failed  ig- 
nominiously  had  they  been  separately 
submitted." 

In  Marcellus  v.  Garfield  (1904)  71 
N.  J.  L.  S7S,  58  Atl.  1099,  it  was  held 
that  an  election  on  the  proposition  to 
construct  or  purchase  waterworks  was 
void  and  nugatory,  in  that  it  sub- 
mitted at  the  election  and  under  one 
question  a  dual  proposition,  the  court 
saying:  "For  all  that  appears,  the 
whole  [number  of]  voters  may  have 
favored  purchase,  or,  what  is  mora 
probable,  they  may  have  been  divided 
between  purchase  and  construction* 
perhaps  equally  sow  From  no  aspect 
of  the  ease  can  it  be  said  that  the 
question  directed  to  be  submitted  was 
answered  in  the  affirmative  by  a  ma-^ 
jority  of  the  voters."  But  see  Worm- 
ser-(Joodman  Constr.  Co.  v,  Belmar 
(1910)  80  N.  J.  L.  240,  77  Atl.  466^ 
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vlierein  tiiere  is  dictum  to  the  effect 
Ibat  the  supplement  to  the  Borough  Act 
(Famph.  Laws  1910,  p.  S62)  provides 
that  the  proposition  '*to  eonrtruet  or 
parchsse  a  drainage  or  sewer  system, 
incladisg  a  disposal  plant,*'  may  be 
submitted  to  the  voters  at  one  election 
ind  upon  the  same  ballot.  However, 
there  seems  to  be  no  judicial  interpre- 
tation in  this  state  of  the  proposition 
to  erect  or  purchase,"  other  than  that 
:  MstUned  in  Harcellus  v,  Garfield  (N. 
J.)8apra. 

In  EUyiia  Gas  ft  Water  Co.  t.  Elyria 
(1898)  57  Ohio  St.  374,  49  N.  E.  835. 
vherein  a  proposition  was  submitted 
to  the  people  to  issue  bonds  for  the 
parpose  of  the  purchase  and  erection 
ti  waterworks,  the  court  held  that 

!  iffoposition  was  double,  saying; 
It  declares  the  necessity  for  the  is^ 
ne  and  sale  of  the  city's  bonds  'for 
porpose  of  the  parefa&se  and  eree^ 
tkm  of  waterworks,'  and.  provides  for 
the  submission  of  the  question  of  so 
imiag  and  selling  the  bonds,  at  the 
election  to  be  held  under  the  resolu-> 

;  tioo,  for  the  purpose  thus  declared* 

:  'Hie  power  conferred  by  the  statute  on 
the  council  ia  to  issue  and  sell  the 
boDds  of  the  municipality  'for  Uie 
erection  or  purchase  of  waterworks.' 
The  two  purposes  are  entirely  distinct, 

'  The  purchase  of  waterworks  necessa- 
rily implies  that  they  have  already 
been  erected,  and  are  a  present  exist- 
ing property,  the  subject  of  sale  and 
purchase;  while  the  erection  of  water- 
wotks  can  only  have  reference  to  thei^ 
fatore  construction.  That  a  munici- 
pal corporation  may  own  two  plants, 
one  acquired  by  purchase  and  another 
erected  by  it,  or,  after  having  acquired 

'  one  is  the  former  mode^  may  proceed 
ta  eroct  a  new  plant,  is  not  xtpestionect 
Bet  tlieir  acquisition  by  these  two  dif- 
ferent methods  xiequires  dfflerent  pro- 
ceedings." 

In  Hensly  v.  Hamilton  (1888)  8 

Qkio€..C.  201.  2  Ohio  C.  D.  114,  a 
i  frqwsition  having  been  submitted  to 

flis  voters  on  the  question  of  using 
I  mraicipal  bonds  for  the  purpose  of 

swtiii?  and  operating  gas  works,  or 
;  pnrchasing  gas  works  already  erected 
;  b  the  city,  the  court  held  that  the 

tam  of  the  propositiott  pjTesented  a 


dual  issue,  and  precluded  the  voter 
from  exercising  any  choice,  saying: 
"He  may  desire  to  vote  for  the  pur- 
chase of  the  present  works  alone,  but 
he  is  obliged  to  coupler  with  that  that 
he  votes  for  either  the  purchase  or 
construction.  He  may  desire  to  vote 
against  the  issue  of  bonds  for  the  pur- 
chase of  gas  works,  but  he  is  obliged 
to  couple  wit^  that  a  vote  also  against 
erection  of  gas  works,  the  latter  of 
which  he  may  favor." 

II,  PropoHtUm  to  acquire,  eonatniet,  and 

operate. 

A  proposition  submitted  to  the  peo- 
ple to  acquire,  construct,  and  operate 
or  maintain  a  public  plant,  building, 
or  other  public  utilify  is  a  single  prop- 
osition. 

California. — Clark  v.  Los  Angeles 
(1911)  160  Cel.  SO,  116  Pac.  722;  Clark 
V.  Los  Angeles  (1911)  160  Cal.  317, 
116  Pac.  966;  Oxnard  v.  Bellah  (1913) 
21  CaL  App.  33,  130  Pac.  701;  Harti- 
gan  T.  Los  Angeles  (1915)  170  Cal. 
813,  149  Pae.  590. 

.  Colorado. — Thomas  v.  Grand  Junc- 
tion (1899)  13  Colo.  App.  80,  56  Pac. 
665. 

Georgia. — Brand  v.  Lawrenceville 
(1898)  104  Ga.  486,  30  S.  E.  954. 

Idaho.— Piatt  v.  Payette  (1911)  19 
Idaho,  470,  114  Pac  25;  Corker  v. 
Mountainhome  (1911)  20  Idaho,  32, 
116  Pac.  108;  Ostrander  v.  Salmon 

(1911)  20  Idaho,  153,  117  Pac.  692. 
Minnesota.  —  Hamilton   v.  Detroit 

(1901)  83  Minn.  119,  85  N.  W.  933. 

Missouri. — State  ex  rel.  Canton  v. 
Allen  (1903)  178  Mo.  555,  77  S.  W.  868. 
Texas. — Simpson   v.  Nacogdoches 

(1912)  —  Tex.  Civ.  App.  — ,  152  S. 
W.  858. 

Washington. — Seymour  Tacoma 

(1893)  6  Wash.  138,  32  Pac.  1077; 
Blaine  v.  Hamilton  (1911)  64  Wash. 
353,  35  LJIjL(N.S.)  577,  116  Pac. 
1076. 

Thus,  in  Oxnard  v.  Bellah  (1913) 
21  CaL  App.  83,  130  Pac.  701,  wherein 
the  question :  "Shall  bonds  of  the  city 
be  issued  for  the  purpose  of  the  ac- 
quisition, construction,  and  comple- 
tion of  a  municipal  street  lighting  sys- 
tem?" was  submitted  to  the  voters, 
it  was  held  that  the  proposition  was 
for  a  single  purpose,  and  not  dual  in 
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its  nature,  and  the  submission  to  the. 
electorate  was  valid. 

In  Clark  t.  Los  Angeles  (1911)  160 
Gal.  30,  116  Pac.  722.  it  appeared 
that  a  question  was  submitted  to  the 
electorate  in  the  following  form : 
"Shall  the  city  .  .  .  incur  a  debt 
.  .  .  for  the  purpose  of  acquiring 
and  constructing  a  certain  revenue- 
producing  municipal  improvement,  to 
wit,  works  for  generating  and  dis- 
tributing electricity  for  the  purpose 
of  supplying  said  city  and  its  inhabit- 
ants with  light,  heat,  and  power,  in- 
cluding the  acquisition  of  lands, 
water  rights,  rights  of  way,  machin- 
ei7,  apparatus,  and  other  property, 
and  the  construction  of  electric  gener- 
ating works,  substations,  transmis- 
sion and  distributing  lines,  conduits, 
and  other  works  necessary  therefor?" 
The  court  held  that  the  proposition  in- 
volved a  single  purpose  only,  that  of 
acquiring  all  th«  property  necessary 
for  the  proposed  works,  saying:  ''To 
hold  that  the  city  must  submit  in  one 
question  the  proposition  to  construct 
the  electrical  works,  and  in  another 
question,  to  be  voted  on  separately, 
the  proposition  to  acquire  the  prop- 
erty necessary  to  be  used  in  such  con- 
struction, would  be  to  hold  that  the 
people  might  by  one  vote  authorize  the 
construction  of  the  plant,  and  by  the 
other  defeat  it,  by  refusing  authority 
to  buy  the  property  necessary  for  that 
purpose.  It  is  practically  imperative 
that  the  question  put  should  include 
in  one  proposition  everything  neces- 
sary for  the  improvement.'* 

In  Clark  v.  Los  Angeles  (1911)  160 
CaL  817, 116  Pac.  966,  it  was  held  that 
a  proposition  stated  on  the  ballot  as 
follows:  "Shall  the  city  of  Los  An- 
geles incur  a  bonded  debt  of  $3,000,- 
000,  for  the  purpose  of  acquiring  and 
constructing  certain  municipal  im- 
provements in  said  city,  to  wit,  the 
construction  of  docks,  wharves,  and 
warehouses,  the  opening,  improving, 
constructing,  and  maintaining  of 
streets  and  highways  to  navigable 
waters,  the  constructing  and  main- 
taining of  canals  and  waterways,  and 
the  acquisition  of  the  necessary  lands 
for  said  improvements?"  was  not  in- 
valid as  presenting  two  distinct  and 


separate  objects,  not  related  to  or  de- 
pendent on  each  other,  without  giving 
the  voter  an  opportunity  to  distin- 
guish and  vote  for  one  and  against  the 
other,  by  reason  of  the  fact  that  the 
resolution  of  the  city  council  prelimi- 
nary to  such  submission  described  the 
proposed  improvements  by  dividing 
them  into  two  parts,  those  lying  north- 
erly of  a  certain  line,  of  which  the 
estimated  cost  was  $1,000,000  and 
those  lying  southerly,  of  which  the 
estimated  cost  was  $2,000,000.  The 
court  said;  'The  purpose  intended 
was  a  single  purpose,  that  of  improv- 
ing the  harbor  at  San  Pedro  by 
the  construction  thereon  of  docks, 
wharves,  and  warehouses,  with  the 
streets  and  waterways  necessary  or 
convenient  for  their  use  and  for  ac- 
cess to  them  from  the  land  on  one  side, 
and  from  the  water  on  the  other.  Ali 
this  constituted  but  one  general  plan 
or  object  The  tact  that  the  estimated 
cost  was  stated  in  two  sums,  $2,000,- 
000  for  the  improvements  on  one  side 
of  the  line  described,  and  $1,000,000 
for  those  on  the  other  side,  does  not 
tender  the  two  parts  so  distinct  that 
they  cannot  be  embraced  in  one 
scheme  for  improving  the  harbor,  nor 
does  it  make  each  an  entirely  separate 
and  distinct  enterprise.  The  estimate 
might  have  given  separately  the  cost 
of  each  dock,  wharf,  warehouse,  street, 
and  waterway,  without  affecting  the 
character  of  the  whole  as  a  single 
scheme  or  object  The  naming  of 
warehouses  does  not  show  a  double 
purpose.  Warehouses  are  a  necessary, 
or  at  least  a  convenient,  adjunct  to  a 
wharf.  We  hold  that  the  proceedings 
are  not  invalid  in  this  particular." 

In  Thomas  v.  Grand  Junction  (1S99) 
18  Colo.  App.  80.  66  Pac  665,  it  ap- 
peared that  an  ordinance  was  passed* 
reading  as  follows:  "An  ordinance  to 
authorize  the  city  council  to  purchase 
and  improve  and  repair  the  water- 
works plant  and  system  now  in  opera- 
tion in  said  city,  and,  in  the  event  of 
a  failure  to  purchase,  to  constnict  a. 
system  of  waterworks  to  be  forereir 
owned,  managed,  and  operated  by  the 
city;  and  for  this  purpose  to  contract 
an  indebtedness  by  the  issuance  o^ 
bonds  of  the  city  in  the  sum  of  966^- 
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000."  The  ordinance  was  passed  un- 
der authority  of  subdivision  6  of  § 
3312  (Gen.  Stat  1891),  which  pro- 
rided  that  city  councils  shall  have  the 
power  to  incur  an  indebtedness  for  the 
porpose  of  the  purchase  or  constitu- 
tion of  waterworks.  The  court  held, 
in  an  action  to  restrain  the  issuing 
of  bonds  for  the  reason  that  the  ordi- 
nance was  void  in  that  it  involved  two 
sobjects  in  the  alternative,  that  the 
sole  purpose  of  the  enactment  was  to 
secure  for  the  city  the  ownership  of 
it  own  waterworks  syston.  The  au- 
thorization to  purchase  or  construct 
did  not  cover  two  propositions^  but 
was  a  single  question,  with  a  common 
and  sole  purpose. 

In  Brand  v.  Lawrenceville  (1898) 
104  Ga.  486,  SO  S.  E.  954,  the  plaintiff 
sought  to  enjoin  the  collection  of  any 
taxes  from  him  for  the  purpose  of  pay- 
is;  the  principal  or  interest  on  bonds 
issaed  pursuant  to  an  act  submitted 
to  the  people,  which  was  entitled: 
"An  Act  to  Establish  a  System  of  Pub- 
lic Schools  in  the  Town  of  Lawrence- 
Tille,  Georgia,  and  to  Provide  for  Is- 
suing of  Bonds  of  Said  Town  for  the 
Purchasing  School  Property  [and] 
Building  Schoolhouses."  The  plaintiff 
contended  that  the  election  was  illegal 
and  void  in  that  the  question  sub- 
mitted contained  a  dual  proposition. 
The  court  held  that  the  act  contained 
only  a  single  major  proposition,  and 
that  the  propositions,  "building  school- 
hoases"  and  '^purchasing  school  prop- 
erty," were  only  the  means  or  instru- 
mentalities to  acompUsh  the  one  great 
object  of  the  act. 

In  Corker  t.  Hountainhome  (1911) 
20  Idaho^  82,  116  Pac  108,  the  action 
wu  to  restrain  the  issuing  of  munici- 
pil  bonds,  pursuant  to  an  act  sub- 
mitted to  the  electorate  at  an  election 
duly  held,  which  read  as  follows :  "To 
provide  the  funds  necessary  to  pay  the 
cost  and  expense  of  the  installation 
and  construction  of  a  complete  water- 
woriu  system  for  the  village  of  Moun- 
talnhome,  and  to  purchase  a  site 
and  location  for  a  power  house  and 
water-power  rights  for  the  purpose 
of  pumpintr  water,  or  any  other  pow- 
er or  machinery  that  may  be  found 
necessary,  for  the  purchase  of  ma- 
5  A.L.R.— 36. 


terials  for  said  works  and  improve- 
ments, and  for  the  construction  of  the 
same/'  It  was  contended  that  the 
election  violated  §  2316  of  the  Revised 
Codes  of  Idaho  in  that  the  act  sub- 
mitted to  the  people  involved  a  double 
proposition.  The  court  held  that  the 
ordinance  included  only  one  purpose 
within  the  contemplation  of  the  stat- 
ute, viz.,  the  construction  and  installa- 
tion of  a  complete  waterworks  system, 
and  that  the  purchase  or  construction 
of  the  necessary  site  and  impedi- 
ment of  such  a  system  were  merely 
ancillary  and  auxiliary  purposes. 

In  Piatt  T.  Payette  (1911)  19  Idaho, 
470,  114  Pac.  25,  it  appeared  that  there 
were  submitted  to  the  people  in  sepa- 
rate questions  two  propositions: 
First:  "For  the  purchase  of  all  ma- 
terials necessary  for  the  construction 
and  maintenance  of  a  sewer  system 
in  [a]  local  sewer  improvement  dis- 
trict ...  of  the  .  .  .  city,"  and 
second:  '^o  provide  the  funds  neces- 
sary to  pay  the  costs  of  extending  the 
water  mains  and  water  system  of  said 
city,  for  the  purchasing  of  a  power 
site  for  pumping  purposes,  and  the 
power  necessary  for  such  pumping." 
It  was  held  that  there  was  a  sub- 
stantial compliance  with  the  statute 
(Idaho  Rev.  Codes,  8  2316)  requiring 
the  submission  of  separate  and  dis- 
tinct purposes  in  separate  proposi- 
tions, and  that  each  of  the  two  propo- 
sitions set  forth  above  constituted  in 
itself  a  single  purpose  or  object. 

In  Hamilton  v.  Detroit  (1901)  88 
Minn.  119,  85  N.  W.  933,  it  appeared 
that  tiie  question  submitted  to  the 
voters  of  a  community  read  as  fol- 
lows: '*Shall  the  village  .  .  .  pur^ 
chase,  build,  establish,  and  control  all 
necessary  and  proper  buildings,  ma- 
chinery, apparatus,  and  material  for 
making,  generating,  and  supplying 
electric  light  for  public  and  private 
use  in  said  village."  The  court  held 
that  the  contention  that  two  proposi- 
tions were  submitted  in  the  election 
was  untenable;  that  the  proposition 
did  not  contain  more  than  one  ques- 
tion. 

In  Stote  ex  rel.  Columbia  v.  Allen 
(1904)  183  Mo.  283,  82  S.  W.  103,  it 
appeared  that  a  proposition  was  sub- 
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mitted  to  the  people  at  a  special  elec- 
tion as  follows:  "For  the  city  ,  .  . 
to  incur  an  indebtedness  of  $100,000, 
and  issue  bonds  as  provided  by  law, 
for  the  purpose  of  acquiring  by  pur- 
chase and  construction  a  waterworks 
and  electric  light  plant,  to  be  owned 
exclusively  by  the  city."  The  court 
held  that  the  words,  "purchase  and 
construction,"  constituted  only  a  sin- 
gle proposition,  saying:  "There  might 
be,  as  in  this  case,  a  plant  already 
established,  with  Its  mains  laid  and 
connections  established,  and  the  city, 
to  avoid  tearing  up  its  highways  and 
to  avoid  competition,  might  desire  to 
buy  the  old  or  existing  plant,  and  yet, 
within  the  limits  of  its  power  to  raise 
money,  might  desire  to  extend  and 
improve  that  plant,  and  when,  as  in 
this  case,  the  proposition  is  plainly 
put  before  the  voters  to  buy  the  old 
plant  and  make  it  available  for  all 
purposes,  we  think  it  falls  clearly 
within  the  meaning  and  spirit  of  the 
amendment  of  §  12a  of  article  10  of 
the  Constitution;  and  it  is  not  at  all 
necessary  to  first  purchase,  and  then 
have  a  second  election  to  improve  it, 
but  it  can  all  be  submitted  at  one 
time,  and  it  is  one  proposition  after 
all." 

In  Seymour  v.  Tacoma  (1893)  6 
Wash.  138,  32  Pac.  1077,  an  action  to 
enjoin  the  submission  to  the  people  of 
a  proposition  to  issue  bonds  "for  the 
purchase  of  the  waterworks,  electric 
light  plant,  and  sources  of  supply  of 
the  Tacoma  Light  &  Water  Company, 
and  tiiie  construction  of  extensions  to 
said  waterworks,  and  the  issuing  of 
negotiable  coupon  bonds  of  the  city 
therefor,"  on  the  ground  that  the  pow- 
er "to  purchase"  was  not  included  in 
the  word  "construct,"  as  used  in  the 
statute  (Laws  1891,  p.  S26),  and  that 
the  purchase  and  construction  of  the 
waterworks  included  a  double  prop- 
osition, invalid  when  set  forth  as  one 
question,  the  court  held  that  the  prop< 
oaition  was  single,  having  but  one 
purpose, — the  maintaining  of  the  pub- 
lic utility, — and  that  under  the  power 
*'lo  construct,"  as  used  in  the  statute, 
was  included  the  power  "to  purchase," 
saying:  "Ordinarily,  the  meaning  of 
the  word  'construct,'  in  the  sense  here 


meant,  would  be  to  build  or  make;  but 
to  give  the  law  any  effect  whatever,  it 
must  have  been  known  to  the  legisla- 
ture that  more  than  the  mere  cost  of 
construction,  involving  the  labor  nec- 
essary, would  have  to  be  implied." 

In  Simpson  v.  Nacogdoches  (1912) 
—  Tex.  Civ.  App.  — ,  152  S.  W.  858, 
an  action  to  restrain  the  issuing  of 
municipal  bonds  pursuant  to  a  prop- 
osition submitted  to  the  people  "to 
issue  bonds  .  .  .  for  the  punioae 
of  purchasing  and  constructing  an 
electric  light  plant."  it  was  held  that 
the  proposition  was  single  and  valid, 
and  by  voting  thereon  the  electors 
left  it  to  the  judgment  of  the  council 
whether  the  bonds  should  be  used  for 
purchasing  or  constructing  the  plant. 

In  Blaine  v.  Hamilton  (1911)  64 
Wash.  353,  35  L.R.A.(N.S.)  571,  116 
Pac.  1076,  it  appeared  that  a  proposi- 
tion was  submitted  to  the  people,  com- 
bining in  one  proposition  the  con- 
structing of  a  canal,  excavation  of  a 
channel,  and  the  purchase  of  sites  for 
wharves  and  docks  therefor.  The 
court  held  that  as  the  major  object 
was  a  general  harbor  improvement  the 
proposition  was  singly  stating  the 
test  for  singleness  in  propositions  sub- 
mitted to  the  people  as  follows :  '*Are 
the  several  parts  of  the  project  so  re- 
lated that,  united,  they  form  in  fact 
but  one  rounded  whole?" 

In  Ostrander  v.  Salmon  (1911)  20 
Idaho,  153,  117  Pac.  692,  there  was 
dictum  to  the  effect  that  ''the  designa- 
tion that  .  .  .  the  proposed  bond 
issue  would  be  used  for  the  purchase 
of  ^e  water  system  .  .  .  and  .  .  . 
to  enlarge  and  extend  said  system, 
states  one  general  purpose,  that  of  ac- 
quiring and  improving  a  water  sys- 
tem for  said  city,  and  both  relate  to 
the  same  subject-matter,  and  consti- 
tute but  one  purpose  as  defined  by 
the  statute,  and  might  well  be  submit- 
ted as  one  proposition." 

Ill,  BropoalUon  to  purchase  atte  and 
erect  thereon. 

A  proposition  to  purchase  a  site  and 

erect  a  public  building  thereon,  sub- 
mitted to  the  voters,  contains  but  a 
single  proposition. 

Alabama. — Graymont  v.  Stott  (1909) 
160  Ala.  570,  49  So.  683. 
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California.— People  v.  Dunn  (1889) 
80  GaL  211,  13  Am.  St  Rep.  118,  22 
Pae.  140;  People  ex  rel.  Atty,  Geu.  t. 
Ganithers  School  Dist  (1894)  102 
184.  36  Pac.  396. 

Georgia.  —  Gracen    t.  Savannah 

(1914)  142  Ga.  141,  82  S.  E.  463. 
Idaho.  —  Howard  v.  Independent 

School  Dist.  (1910)  17  Idaho.  537,  106 
Pac.  692. 

Lonlsiana.  —  Directora  of  Public 
Schools  State  Bank  (1918)  183  La. 
109,  62  So.  492. 

HisBiflsippu— Bingham  v.  Woodell 

(1915)  109  Miss.  769,  69  So.  678. 
Hiflsouri. — State  ex  rel.  Carrolton 

School  Dist  V.  (Gordon  (1910)  231  Mo. 
547,  133  S.  W.  44. 

Nebradu.^ — State  ez  rel.  Board  of 
Education  v.  Benton  (1890)  29  Neb. 
460^  46  N.  W.  794;  Linn  v.  Onkahm 
ri906)  76  Neb.  652,  107  N.  W.  983. 

North  Carolina. — Smith  t.  Belhaven 
(1909)  150  N.  C.  156,  63  S.  E.  610. 

Oklahoma. — McDougald  t.  Broken 
Bow  (1919)  —  Okla.  — ,  176  Pac.  959. 

Washington. — Chandler  t.  Seattle 
(1914)  80  Wash.  164,  141  Pac.  331. 

In  People  v.  Dunn  (1889)  80  CaL 
211, 18  Am.  St  Rep.  118,  22  Pac.  140. 
the  constitutionality  of  an  act  of  the 
legislature,  entitled  "An  Act  to  Pro- 
vide a  Permanent  Site  for  the  Cal- 
ifornia Home  for  the  Care  and  Train- 
ing of  Feeble-minded  Children,  to 
Erect  Suitable  Buildings  Thereon,  and 
lUdng  an  Appropriation  Therefor" 
(Stat  1889,  p.  69) »  was  attacked  for 
the  reason  that  it  contained  more  than 
one  item  for  appropriation,  and  that 
for  more  than  one  single  and  certain 
parpoae.  The  court  held  that  there 
vas  but  one  appropriation  for  a  single 
purpose,  and  the  proposition  was  not 
double,  saying:  "It  was  not  necessary 
that  there  should  have  been  a  separate 
appropriation  for  the  purchMe  of  the 
land,  another  for  the  erection  of  the 
building,  another  for  the  construction 
of  fences,  and  another  for  each  im- 
provement necessary  to  the  proper 
completion  of  the  proposed  work." 

The  question  "whether  bonds  should 
be  issued  for  the  purchase  of  a  site 
ud  the  erection  of  a  public  audi- 
torium thereon"  having  been  submit- 
ted to  the  voters  at  an  election,  it  was 


held  in  an  luition  for  the  validation  of 
the  bonds  that  the  election  was  not 
void  on  the  ground  that  the  question 
Bulmiitted  was  a  doable  proposition, 
constituting  two  separate  and  distinct 
purposes,  the  court  saying:  "A  site 
for  an  auditorium  is  inseparably  con- 
nected with  the  auditorium  itself,  and 
an  auditorium  cannot  be  erected  with- 
out a  site."  Gracen  v.  Savannah 
(1914)  142  Ga.  141,  82  S.  463. 

In  Howard  v.  Independent  School 
Dist  (1910)  17  Idaho.  637.  106  Pac. 
692,  it  appeared  that  the  officers  of  a 
school  district  submitted  the  question 
whether  bonds  should  be  issued  for 
"the  purpose  of  providing  said  district 
with  additional  schoolhouse  grounds 
and  erecting  a  schoolhouse  thereon; 
.  .  .  and  for  the  purpose  of  provid- 
ing said  district  with  additional 
schoolhoqse  grounds  and  erecting  a 
four-room  schoolhouse  thereon,  .  .  . 
(said  schoolhouse  to  be  erected  in 
such  a  manner  that  additional  rooms 
may  be  added  thereto  whenever  the 
necessities  therefor  may  require, 
without  materially  damaging  such 
building) ;  and  for  the  purpose  of  pro- 
viding said  district  with  additional 
schoolhouse  grounds  and  erecting  a 
twO'room  schoolhouse  thereon ;  .  .  . 
and  for  the  purpose  of  furnishing 
each  of  said  school  buildings  with 
proper  and  necessary  furniture,  ap- 
paratus, and  fixtures."  In  an  action 
brought  to  restrain  the  issuing  of  the 
bonds,  on  the  ground  that  the  election- 
was  illegal,  in  that  it  violated  the 
Constitution  of  the  state  of  Idaho 
(Const,  art  8,  §  3)  by  submitting  at  one 
election  more  than  one  proposition, 
the  court  held  that  the  question  sub- 
mitted only  a  single  proposition,  say- 
ing: "It  is  necessary  to  have  school 
grounds,  but  grounds  alone  are  not 
enough;  it  is  also  necessary  to  have 
buildings;  it  is  likewise  necessary  to 
have  furniture,  apparatus,  and  fixtures. 
These  things  are  all  parts  of  one  *pur- 
pose,'  namely,  the  equipment  for  main- 
taining public  schools  within  the  dis- 
trict. If  the  district  had  attempted 
to  combine  this  proposition  with  a 
proposition  to  issue  funding  bonds,  or 
the  issue  of  bonds  for  some  other  sep- 
arate or  independent  proposition,  then 
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the  objections  raised  would  undoubt- 
edly have  been  well  taken,  and  within 
the  purview  of  both  the  Constitution 
and  statute." 

In  People  ex  rel.  Atty.  Gen.  v. 
Garuthers  School  Dist  (1894)  102  CaL 
184,  36  Pac.  396,  the  action  assailed 
the  validity  of  an  election  on  a  ques- 
tion reading:  "Shall  bonds  to  the 
amount  of  ten  thousand  dollars  be  is- 
sued and  sold  for  the  purpose  of  pur- 
chasing a  school  lot,  and  erecting  a 
schoolhouse  thereon?"  The  court  held 
that  the  question  did  not  involve  a 
-double  proposition,  and  that  the  propo- 
sition, presented  to  the  voters  was,  in 
form,  entirely  justified  by  law. 

In  Directors  of  Public  Schools  v. 
Ruston  State  Bank  (1918)  133  La.  109, 
62  So.  492,  it  appeared  that  the  board 
of  directors  of  Uie  public  schools  of  a 
parish  submitted  to  the  property  tax- 
payers a  proposition  to  levy  a  tax  "for 
the  purpose  of  purchasing  a  site,  con- 
structing and  equipping  an  agricul- 
tural  and  domestic  science  high  school 
building  in  said  district,  title  to  which 
shall  vest  in  the  public."  It  was  held 
that  only  one  proposition  was  involved 
in  the  question,  the  court  saying: 
"Since  a  school  building  cannot  be 
constructed  without  a  site  to  put  it 
on,  we  think  that  authority  to  con- 
struct the  building  necessarily  car- 
ries with  it  authority  to  buy  the  site." 

In  State  ex  rel.  Carrolton  School 
Dist  V.  Ctordon  (1910)  231  Mo.  647, 
133  S.  W.  44,  it  appeared  that  the  ques- 
tion submitted  to  the  people  was  as 
follows :  "To  create  a  district  indebt- 
edness by  issuing  .  .  .  bonds  for 
the  purpose  of  purchasing  a  site  for 
a  new  school  building,  erecting  a 
building  tibereon,  providing  furniture 
and  a  heating  plant  for  such  new 
building,  providing  heating  plants  for 
old  school  buildings,  and  purchasing 
a  site,  erecting  a  new  school  building 
thereon,  and  furnishing  the  same  for 
the  negroes."  The  court  held  that  the 
proposition  contained  therein  was 
single  in  its  character  and  wording, 
saying:  "The  unity  of  object  is  to 
S)e  looked  for  in  the  ultimate  end  to  be 
attained,  not  in  the  mere  details  and 
incidents  leading  up  to  that  end." 


Where  the  proposition  submitted  to 
the  electors,  to  issue  bonds  for  the 
purpose  of  purchasing  a  site  and 
erecting  a  fire  engine  house  thereon, 
was  attacked  on  the  ground  that  it 
was  a  dual  proposition,  it  was  held 
that  the  proposition  was  not  dual,  but 
a  single  definite  proposition  to  pro- 
vide a  fire  engine  house.  Linn  v. 
Omaha  (1906)  76  Neb.  562,  107  N.  W. 
983. 

In  State  ex  rel.  Board  of  Education 
V.  Benton  (1890)  29  Neb.  460,  45  N. 
W.  794,  it  was  held  that  a  proposition 
submitted  to  the  people  to  issue  bonds 
for  the  purpose  of  the  purchase  of 
school  sites  and  the  erection  of  school- 
houses  thereon  constituted  but  a  sin- 
gle proposition,  having  one  definite 
object. 

In  McDougald  v.  Broken  Bow 
(1919)  —  Okla.  — ,  176  Pac.  959,  it 
was  held  that  a  proposition  submitted 
to  the  people  for  the  purchase  of  a 
site  and  the  erection  of  a  public  build- 
ing thereon  did  not  violate  the  Con- 
stitution  (Const,  art  10,  §  27),  but 
was  a  valid  single  proposition. 

In  Chandler  v.  Seattle  (1914)  80 
Wash.  164,  141  Pac.  331,  it  appeared 
that  a  proposition  was  submitted  to 
issue  bonds  "for  enlarging  and  extend- 
ing the  municipal  lighting  and  power 
plant  and  syston  ...  by  the  ac- 
quisition, by  purchase  or  condemna- 
tion, of  lands  for  a  site,  the  construc- 
tion of  buildings  thereon  ...  for 
a  steam  power  plant  for  furnishing 
electricity  for  lightiag,  heating,  fuel 
and  power  purposes,  and  for  furnish- 
ing steam  for  heating  purposes."  It 
was  attacked  on  the  ground  that  the 
acquisition  of  a  site  and  the  construc- 
tion of  a  plant  combined  two  separate 
propositions.  The  court  held  that  it 
was  a  single  proposition  for  the  pur- 
pose of  having  one  efficient  lighting 
system. 

In  Graymont  v.  Stott  (1909)  160 
Ala.  670,  49  So.  683,  it  was  held,  in- 
ferentially,  that  an  act  "to  acquire 
sites  and  build  schoolhouses  thereon" 
stated  but  a  single  proposition,  the 
erection  of  schoolhouses. 

In  Bingham  v.  Woodell  (1916)  109 
Hiss.  769,  69  So.  678,  it  was  held  that 
a  municipality  has  the  power  to  sub- 
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nit  a  proposition  to  the  people  "to  is- 
ne  bonds  for  the  purpose  of  purchas- 
ing s  school  site  and  erecting  a  school- 
bouse  thereon,"  although  the  question 
WAB  raised  collaterally  only. 

In  Smith  v.  Belhaven  (1909)  150 
N.  a  156, 68  S.  £.  610,  it  was  held  that 
»  proposition  submitted  to  the  people 
"^or  the  purpose  of  paying  the  out- 
ituding  indebtedness  of  the  said 
town;  to  purchase  a  site  or  otherwise 
Mcnre  uid  maintain*  build,  and  equip 


a  town  hall;  to  construct,  build,  and 
maintain  a  public  dock;  to  construct* 
build  and  maintain,  make  and  repair 
the  streets  and  sidewalks  of  said 
town;  to  purchase  and  maintain  all 
necessary  equipment  for  a  well-or- 
ganized fire  department,  and  to  make 
such  other  improvements  as  the  board 
of  aldermen  may  deem  expedient  and 
necessary,"  was  a  valid  submission, 
and,  inferentially,  a  single  proposi- 
tion. W.  J.  K. 


GEORGE  TUDOR 

V, 

JOHN  TUDOR'S  ESTATE. 
Vermont  aupreme  Court— June  94^  1019.  * 

(_  vt  — ,  107  Atl.  132.) 

bterest  —  on  book  account  —  annual  rests. 

1.  Interest  is  to  be  computed  in  case  of  ordinary  running  accounts  on 
booli;  in  the  absence  of  special  contract  or  circumstances^  by  making 
amwX  rests  and  allowing  interest  thereafter  on  the  balance  in  favor  of 
the  person  to  whom  it  may  be  due. 

[See  note  on  this  question  beginning  on  page  551.] 


— ■Ddrasianding  that  interest  shall 
not  be  charged. 

2.  An  understanding  that  interest 
shall  not  be  computed  on  the  annual 
nrts  of  a  book  account  is  not  shown  by 


the  fact  that  the  one  who  kept  the 
books  brought  down  the  balances  at  the 
yearly  periods,  without  including  inter- 
est in  them. 

[See  16  R.  G.  L.  27.] 


EXCEFTIONS  by  plaintiff  to  rulings  of  the  Bennington  County  Court 
(Stanton,  J.)  after  appeal  from  a  disallowance  by  the  commissioners 
of  his  claim  against  the  estate  of  John  Tudor,  deceased,  which  resulted 
in  a  judgment  for  defendant  upon  report  of  the  referee.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  S.  Chase  and  WU-    on  the  balance  in  favor  of  tiie  party  to 


liam  R,  Daley,  for  plaintiff : 

Interest  should  be  allowed  on  the 
final  balance  found  in  favor  of  George 
Tndor,  from  the  date  of  the  death  of 
John  Tudor, 

Sprague  v.  Sprague,  30  Vt.  483; 
Anstin  v.  Smith.  28  Vt.  706;  Raymond 
?.  Isham,  8  Vt.  258. 

Messrs.  R  E.  Healy,  F.  C.  Archibald, 
aod  J.  K.  Batchelder,  for  defendant: 

In  case  of  ordinary  running  accounts 
on  books,  not  controlled  by  a  different 
eonfanct,  express  or  implied,  the  rule 
of  emnputing  interest  is  to  make  annual 
rests,  and  to  allow  interest  thereafter 


whom  it  may  be  due. 

Langdon  v.  Castleton,  SO  Vt.  285; 
Goodnow  V.  Parsons,  S6  yt.  46;  Davis 
V.  Smith,  48  Vt.  52;  Flannery  v.  Flan- 
uery,  58  Vt.  576,  5  Atl.  507;  Yearteau 
V.  Bacon,  65  Vt.  616,  27  Atl.  198;  Ham- 
mond V.  Hammond.  76  Vt.  437,  58  Atl, 
724;  Holt  v.  Howard,  77  Vt  49,  58  Atl. 
797;  Gordon  v.  Mead,  81  Vt.  36.  69  Atl. 
184;  Carpenter  v.  Welch,  40  Vt,  251. 

Miles,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  dis- 
allowance of  plaintiff's  claim  by  the 
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commissioners  on  John  Tudor's 
estate.  The  case  was  referred  by 
the  court  below  to  a  referee,,  up- 
on whose  report  the  court  rendered 
judgment  for  the  defendant.  The 
case  comes  here  upon  the  plaintiff's 
exception  to  that  judgment.  The 
only  question  presented  to  this  court 
relate  to  the  matter  of  interest  on 
tiie  accounts  between  the  parties. 
The  plaintiff  claimed  before  the  ref- 
eree, and  he  also  claims  here,  that 
interest  should  be  allowed  on  the 
balance  of  the  accounts  from  Tudor*s 
death,  but  not  before,  while  the  de- 
fendant insisted  that  it  should  be 
computed  on  the  balance  by  annual 
rests.  The  referee  ruled  that  this 
was  a  question  of  law,  and  submitted 
it  to  the  court  without  more.  The 
court  held  thaf  interest  should  be 
computed  on  annual  balances,  and 
rendered  judgment  accordingly. 

The  plaintiff  and  John  Tudor  were 
brothers,  and  from  July  20,  1889,  to 
the  time  of  John's  death,  February 
23,  1909,  bad  quite  extensive  busi- 
ness transactions,  with  a  running 
account  between  them,  in  which  the 
balance  was  sometimes  in  favor  of 
one  and  sometimes  in  favor  of  the 
other ;  but  at  no  time  during  the  life 
of  John  was  the  account  settled. 
The  account  was  kept  by  John  in  his 
own  books,  upon  which  both  parties 
relied  upon  the  trial  below.  During 
the  running  of  the  account  John, 
along  from  time  to  time,  balanced 
the  account,  and,  if  the  balance  was 
in  his  favor,  he  would  bring  it  down 
as  a  debit  item  in  the  new  account, 
and  if  it  was  in  favor  of  the  plain- 
tiff, he  would  bring  it  down  as  ^ 
credit  item.  Such  balances  were 
struck  in  the  course  of  their  deal 
something  like  twenty-five  times.  In 
no  instance  did  the  balance  contain 
any  interest  on  the  preceding  ac- 
count. No  claim  was  made  by  either 
party  that  any  of  those  Imlances 
were  the  result  of  a  settlement,  nor 
does  the  referee  find  that  any  de- 
mand of  payment  was  ever  made  by 
either  party  in  whose  favor  it  was 
found,  nor  that  any  agreement  to 
pay  interest  was  ever  made  by  either 
party. 


It  may  now  be  regarded  as  settled 
law  in  tills  state  that  in  case  of  ordi- 
nary running  accounts  on  book,  not 
controlled  by  special  contract,  ex- 
pressed or  implied,  and  unaffected 
by  any  special  circumstances,  re- 
quiring the  case  to  be  made  an  ex- 
ception to  the  rule,  interest  is  to  be 
computed  by  mak-  ,„t„«*_o» 
xng  annual  rests  and  b»*ic  Meonat— 
allowing  interest 
thereafter  on  the  balance  in  favor  of 
the  parly  to  whom  it  may  be  due. 
Langdon  v.  Castleton,  30  Vt.  285; 
Goodnow  V.  Parsons,  36  Vt.  46; 
Gordon  v.  Mead,  81  Vt.  36,  69  Atl. 
134;  Holt  V.  Howard,  77  Vt  49,  58 
Atl.  797;  Hammond  v.  Hammond, 
76  Vt.  487.  58  Atl.  724;  Yearteau  v. 
Bacon,  65  Vt.  516,  27  Atl.  198; 
Flannery  v.  Flannery,  58  Vt.  576, 
5  Atl.  507;  Davis  v.  Smith,  48  Vt. 
62;  Willard  v.  Pinard,  65  Vt.  160, 
164,  26  Atl.  67. 

It  is  held  in  Gordon  v.  Mead,  81 
Vt.  36,  69  Atl.  134,  that  the  general 
rule  that  in  cases  of  ordinary  run- 
ning book  accounts,  not  controlled 
by  special  contract,  expressed  or  im- 
plied, and  unaffected  by  exceptional 
circimistances,  interest  should  be 
computed  by  making  annual  rests, 
and  allowing  simple  interest  on  the 
annual  balances. 

In  Willard  v.  Pinard,  supra,  the 
court  said:  "On  book  accounts, 
when  no  otiier  understanding  or 
agreement  is  shown,  interest  is  al- 
lowed only  on  the  yearly  balances." 

The  rule  as  adopted  in  this  state 
is  well  stated  in  Langdon  v.  Castle- 
ton, supra,  as  follows:  "It  seems 
now  to  be  established  in  this  state 
that  in  cases  of  ordinary  running 
accounts  on  book,  where  there  is  no 
special  agreement  as  to  the  time  of 
payment  or  the  payment  of  interest, 
and  no  particular  course  of  dealing 
between  the  parties  from  which  any 
special  contract  could  be  implied,  ei- 
ther party  is  entitled  to  call  upon 
the  other  for  settlement  of  accounts 
annually,  and  for  payment  of  any 
balance  tliat  may  be  due  him  from 
the  other  on  such  settlement.  On 
the  basis  of  this  understanding  it  is 
also  settled  that,  if  the  party  from 
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whom  the  balance  is  due  neglects  to 
settle  and  pay  such  balance,  that  it 
shall  stand  as  to  interest,  on  the 
ground  of  any  otiier  debt  falling:  due 
and  not  paid." 

In  o&er  words,  in  l^e  absence  of 
any  agreement,  expressed  or  im- 
plied, ordinary  running  accounts 
fall  due  annually,  and,  like  other 
debts,  bear  interest  after  falling 
due,  unless  otherwise  provided  by 
agreement  express  or  implied. 

In  Goodnow  v.  Parsons,  36  Vt.  46, 
this  court  said :  "It  is  settled  in  this 
state  that  in  cases  of  ordinary  run- 
ning accounts  on  books,  not  con- 
troUed  as  to  interest  by  a  different 
contract,  express  or  implied,  the  rule 
of  computing  interest  is  to  make  an- 
nual rests,  and  to  allow  interest 
thereafter  on  the  balance  in  favor  of 
the  party  to  whom  it  may  be  due.  A 
person  dealing  with  another  has  a 
ris^it  to  rely  upon  the  application  of 
tl^  rule  on  ^e  settlement  of  his 
account,  unless  the  circumstances  of 
the  case  are  such  as  to  affect  him 
with  notice  or  knowledge  of  the 
osage,  custom,  or  claim  of  his  credi- 
tor to  compute  interest  by  making 
rests  at  shorter  periods  than  one 
year;  and  the  defendant's  dealings 
with  the  plaintiff  must  be  taken  to 
have  been  had  with  the  expectation 
that  they  would  be  adjusted  accord- 
ing to  tiie  settled  rule  and  custom. 
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unless  it  is  made  to  appear  that  he 
had  information  that  the  plaintiff 
would  insist  upon  a  different  rule." 

The  referee  has  found  no  fact 
from  which  it  can  be  inferred  ^at 
there  was  any  agreement,  express 
or  implied,  taking  the  case  out  of 
the  general  rule.  The  claim  of  the 
plaintiff  that  John  struck  the  bal- 
ances as  he  did,  and  brought  them 
down  without  including  interest  in 
them,  raises  an  implied  promise  that 
he  would  not  charge  interest  on 
Uiose  balances,  or  indicates  that  it 
was  the  understanding  of  John  that 
no  interest  was  to  be  computed  or 
charged  on  his  account,  and  that  th^ 
plaintiff  had  a  right  to  so  under- 
stand it,  is  not  well  founded.  That 
act  is  consistent  with  tiie  theory 
that  this  was  done 
to  keep  in  touch  S"* 
with  the  general  2Sii*u* 
standing  of  the  par- 
ties to  the  account  along  as  their 
business  and  dealings  progressed, 
and  not  for  the  purpose  of  fixing  tiie 
exact  sum  due  either  party. 

We  think  the  computations  on  the 
basis  of  annual  rests  were  correct 
and  in  accordance  with  the  well- 
established  rule  recognized  by  this 
court,  and  that  there  was  no  error 
in  the  judgment  of  the  trial  court. 

Judgment  affirmed.  Let  t^e  case 
be  certified  back  to  the  Probate 
Court 
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Anmnl  rests  on  book  accounts. 


L  Introductory,  551. 
n.  Ifajority  rule: 

a.  Generally,  651. 

b.  Under  eontnet,  B62. 

I.  IfiSrodw«tonf. 

It  Is  not  the  purpose  of  this  note 
to  deal  with  the  right  to  recover  in- 
terest on  book  accounts.  It  is  assumed 
that  interest  is  to  be  allowed,  and  at 
tliis  point  the  note  takes  up  the  ques- 
tion whether  "annual  rests"  will  be 
tllowed  in  tbe  computation  of  the  in- 
terest, and  to  what  extent. 


II.  — continued. 

c.  Under  custom,  6S8. 

III.  Minority  rule,  564. 

IV.  Rule  in  Vermont,  664. 

I/.  MajoHtg  rutm. 

a,  €teneraUif, 

While  it  seems  to  be  taken  for  grant- 
ed in  the  cases  cited  throughout  this 
note  that  annual  rests  will  not  be  al- 
lowed in  computing  interest  on  a  book 
account,  in  the  absence  of  a  contract 
or  usage  to  that  effect,  it  has  been 
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held  that  when  exceptional  circum- 
stances enter  into  the  cas^  and  the 
facts  are  such  that  not  to  allow  rests 
would  manifestly  work  an  injustice 
to  one  of  the  parties,  rests  will  be  or- 
dered. Barrow  v.  Rhinelander  (1816) 
1  Johns.  Ch.  (N.  Y.)  550.  In  that  case 
it  appeared  that  the  complainant  was 
the  assi^ee  of  a  bankrupt  merchant 
who,  at  different  intervals,  being  in 
financial  difficulties,  borrowed  money 
fnnn  a  confidential  clerk  and  save 
evidences  of  indebtedness  calling  for 
usurious  interest  in  return.  It  also 
appeared  that  there  was  fraud  on  the 
part  of  the  defendant,  who  kept  the 
books.  On  one  settlement,  the  mer- 
chant being  unable  to  pay,  the  de- 
fendant demanded  18  per  cent  in- 
terest, to  which  demand  the  merchant 
was  forced  to  submit.  A  court  of  eq- 
uily  set  aside  all  the  evidences  of  in- 
debtedness, and  opened  the  whole 
account  between  the  merchant  and  the 
clerk.  The  master  was  instructed 
that  interest  should  be  allowed  from 
the  time  of  the  receipt  of  the  money 
to  the  time  of  taking  the  account,  and 
that  rests  should  be  allowed  at  such 
times  as  the  parties  liquidated  their 
accounts  and  agreed  that  interest  then 
due  should  be  considered  as  principal, 
and  that  the  interest  found  due  at  the 
time  of  such  rests  should  thereafter 
be  considered  as  part  of  the  principal. 

h.  Vnder  contract. 

By  a  contract,  express  or  implied, 
the  parties  to  a  book  account  may 
agree  for  annual  rests  in  the  computa- 
tion of  interest  thereon,  settling  the 
accounts,  striking  a  balance,  and  con- 
v^ing  the  interest  into  principal, 
thus  obtaining  the  first  item  on  the 
new  account  for  the  ensuing  year. 
Barclay  v.  Kennedy  (1818)  3  Wash. 
C.  C.  350,  Fed.  Gas.  No.  976;  Hovey  v. 
Edmison  (1884)  S  Dak.  449,  22  N.  W. 
694;  Emerson  v.  Atwater  (1864)  12 
Mich.  814;  Bruce  v.  Hunter  (1813)  3 
Campb.  (Eng.)  467;  Clancarty  v.  La- 
touche  (1810)  1  Ball  &  B.  (Ir.)  420. 

Thus,  in  Hovey  v.  Edmison  (1884) 
3  Dak.  449,  22  N.  W.  594.  it  appeared 
that  there  was  an  express  contract  for 
the  payment  of  interest  annually,  and 
that  any  Instalment  of  interest  not 
paid  when  due  should  bear  interest. 


On  the  question  of  the  validity  of  the 
stipulation,  the  court  held  that,  while 
the  annual-rest  rule  could  not  apply 
to  the  interest  after  maturity,  since 
the  parties  had  expressly  contracted 
for  annual  rests  on  the  interest  before 
maturity,  they  were  bound  by  their 
express  contract,  which  was  legal. 

In  Barclay  v.  Kennedy  (1818)  3 
Wash.  C.  C.  350,  Fed.  Cas.  No.  976,  it 
appeared  tiiat  the  parties  had  for  some 
years  been  engaged  in  commercial 
intercourse,  the  plaintiffs  purchasing 
.and  shipping  goods,  and  making  ad- 
vances to  the  defendant,  and  receiving 
remittances  in  return.  The  usage  be- 
tween the  parties  had  been  for  the 
plaintiffs  to  state  the  accounts  be- 
tween them  annually,  sometimes,  how- 
ever, semiannually,  charging  interest 
on  the  balance,  on  whichever  side  it 
might  be,  and  adding  it  to  the  balance 
of  principal,  to  bear  interest  from  the 
day  on  which  the  account  was  so 
stated.  These  accounts,  presenting  a 
balance  with  the  interest  added  to  it, 
sometimes  in  favor  of  the  plaintiffs, 
were  regularly  transmitted  to  the  de- 
fendant, who  had  never  bef6re  ob- 
jected to  the  mode  of  adding  the  in- 
terest regularly  set  out  in  the  ac- 
counts. It  was  therefore  held  that 
the  defendant  was  liable  under  an 
implied  agreement  to  pay.  The  court 
said:  "In  running  accounts  the  par- 
ties may  agree  at  stated  periods  to 
settle  their  accounts,  strike  the  bal- 
ance, and  convert  the  interest  into 
principal.  The  law  does  not  forbid 
such  an  agreement,  nor  is  it  opposed 
to  the  provisions  of  the  Statute  of 
Usury.  In  such  a  case,  the  credit  ex- 
pires and  the  principal  debt  becomes 
due  at  the  time  the  account  is  settled; 
and  the  creditor,  or  the  party  in  whose 
favor  the  balance  is,  has  a  right  to 
stipulate  for  a  prolongation  of  the 
credit,  upon  the  condition  of  making 
the  interest  principal,  instead  of  in- 
sisting upon  a  payment  of  the  whole. 
If  such  an  arrangement  m^  legally 
be  made  by  an  express  agreement,  it 
may  be  done  by  an  implied  one;  and 
accounts,  regularly  stoted  and  bal- 
anced, and  the  interest  added  to  the 
balance,  received  by  the  debtor  and 
acquiesced  in  without  objection,  may 
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fairly  be  considered  by  tbe  jury  as 
evidence  of  such  asrreement.  In  like 
manner,  a  well-established  usage  of 
trade,  sanctioning  such  a  mode  of 
stating  the  account*  may  have  the  ef- 
fect of  an  agreement.  But,  in  such  a 
case,  the  usage  of  such  agreement  is 
to  be  fully  proved,  and  should  appear 
to  be  sufficiently  ancient  and  uniform 
to  leave  no  doubt  of  its  being  known 
by  all  persons  concerned  in  that  par- 
ticular trade." 

And  see  a  later  Pennsylvania  case, 
Graham  v.  Williams  (1827)  16  Serg. 
&  R.  (Pa.)  257,  16  Am.  Dec.  569.  lim- 
iting the  method  of  computing  interest 
on  mining  accounts  to  an  expxesa  con- 
tract 

In  Emerson  t.  Atwater  (1864)  12 
Wch.  S14,  it  appeared  that  it  had  been 
the  custom  of  l^e  parties  to  strike 
annual  balances,  and  either  carry  the 
balance  to  the  new  account  to  draw 
interest*  or  to  give  an  interest-bearing 
note  in  settlement.  To  secure  a  bal- 
ance the  plaintiff  gave  the  defendant 
a  mortgage  on  certain  property.  In 
1  bill  to  redeem  the  property,  excep- 
tion was  made  to  the  account  submit- 
ted by  the  commissioner,  because  an- 
Qoal  rests  were  not  allowed  in  the 
computation  of  the  interest.  It  was 
held  by  tiie  court  that  the  transactions 
between  the  parties  were  of  such  a 
nature  that  the  allowance  of  annual 
rests  was  warranted  by  their  practice. 

In  Bruce  v.  Hunter  (1813)  3  Campb. 
f£ng.)  467,  it  appeared  that  the  plain- 
tiff had  effected  insurances  and  ad- 
vanced the  premiums  for  the  defend- 
ant; that  annual  accounts  were  ren- 
dered, with  interest  of  the  preceding 
;ear  added  to  the  principal;  and, 
further,  that  the  defendant  had  ac- 
qaiesced  in  the  accounts.  It  was  held 
that  the  defendant  was  bound  by  an 
implied  promise  to  pay  interest  in  this 
manner. 

In  Olancarty  v.  Latouche  (1810)  1 
Ball  &  B.  (Ir.)  420,  Lord  Chancellor 
Manners  inferred,  from  the  acquies- 
cence of  the  debtor,  an  agreement 
at  the  end  of  every  year,  in  favor  of 
yearly  rests,  by  which  interest  was 
made  principal.  The  usage  was  evi- 
dence that  this  was  the  mode  of  deal- 


ing intended.  Ck>mpare  Stoughton  v. 
Lynch  (1816)  2  Johns.  Ch.  (N.  Y.)  210. 

o.  Under  custom. 

Where  there  is  a  well-established 
custom,  or  usage  of  trade,  to  strike  a 
balance  at  the  end  of  a  year  and  add 
interest,  thus  obtaining  the  first  item 
of  the  new  principal  for  the  ensuing 
year,  custom  or  usage  will  be  enforced 
by  the  courts.  Uenniston  v.  Imbrie 
(1818)  3  Wash.  C.  C.  396,  Fed.  Gas. 
No.  3,802;  Von  Hemert  v.  Porter 
(1846)  11  Met.  (Mass.)  210. 

But  though  it  is  the  custom  for  mer- 
chants to  compute  interest  by  annual 
rests,  striking  a  balance  at  the  end 
of  the  year  and  making  that  balance 
the  first  item  of  a  new  principal  for 
the  ensuing  year,  nevertheless,  after 
the  mutual  dealings  of  the  parties 
have  ceased,  this  method  of  computa- 
tion will  not  be  allowed,  except  under 
a  specific  agreement. 

Thus,  in  Denniston  v.  Imbrie  (Fed.) 
supra,  it  appeared  that  it  had  been  the 
custom  of  the  parties  during  the  ac- 
count to  add  interest  at  the  end  of  the 
year  to  the  annual  account,  and  also 
to  add  interest  on  the  balance.  After 
the  mutual  dealings  ceased,  the  cred- 
itor continued  to  make  the  annual 
rests,  and  brought  the  action  to  re- 
cover the  principal  plus  the  interest 
so  computed.  It  was  held  that,  al- 
though the  parties  had  computed  in- 
terest by  annual  rests  during  the  life 
of  their  dealings,  yet,  after  such  mu- 
tual dealings  ceased,  the  custom  did 
not  apply,  ^d  that  only  simple  in> 
terest  could  be  computed  as  the  final 
balance. 

And  in  Von  Hemert  v.  Porter 
(Mass.)  supra,  the  action  was  on  an 
account  of  long  standing,  and  on 
which  the  plaintiff  claimed  interest 
computed  by  method  of  annaal  rests. 
The  mutual  dealings  between  the  par- 
ties had  ceased  within  a  year  after 
the  last  item  was  purchased,  and  the 
question  presented  was  whether  or  not 
the  plaintiff  could  compute  interest 
by  annual  rests  after  the  mutual  deal- 
ings had  ceased.  The  court  held  that, 
after  the  mutual  trade  and  dealings 
have  ceased,  the  right  to  make  annual 
rests  ceases,  and  the  creditor  is  en- 
titled to  simple  interest  qfx  the  balance 
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of  his  account,  in  the  absence  of  any 
specific  agreement  to  allow  compound 
interest. 

In  delivering  its  opinion,  the  court 
said:  "As  between  merchants,  upon 
tiieir  mutual  accounts,  it  is  the  usage 
of  trade  to  cast  interest  upon  the  sev- 
eral itemSp  and  to  strike  a  balance  at 
the  end  of  the  year,  of  the  items  of 
principal  and  those  of  interest,  and  to 
carry  the  footing  of  the  two  to  a  new 
account,  as  forming  the  first  item  of 
principal  for  the  ensuing  year.  In 
this  manner,  yearly  rests  have  for  a 
long  time  been  made  and  acquiesced 
in  by  the  mercantile  world.  But  it  is 
not  the  usage  of  trade,  after  all  deal- 
ings have  ceased  between  the  parties, 
to  leave  accounts  standing  for  up- 
wards of  twenty  years,  compounding 
the  Interest  yearly,  and  then  claiming, 
as  a  matter  of  right,  such  accumulated 
balances.  And  though  such  neglect 
to  demand  payment  by  suit  may  be 
reasonably  ascribed,  in  this  instancy 
to  forbearance  towards  the  defend- 
ant, yet  it  furnishes  no  rule  of  law 
upon  which  to  predicate  a  right  to 
claim  compound  interest,  without 
proof  of  a  specific  agreement  to  pay 
it.  The  law,  as  well  between  mer- 
chants as  other  classes  of  the  com- 
munity, is  this:  that,  after  the  mu- 
tual trade  and  dealings  have  ceased, 
the  right  to  make  annual  rests  ceases, 
and  the  creditor  is  entitled  to  simple 
interest  on  the  balance  of  his  account, 
in  the  absence  of  any  specific  agree- 
ment to  allow  compound  interest;  the 
right  to  make  the  annual  rests  grow- 
ing out  of  the  mutually  of  the  debts 
and  credits,  and  the  allowing  of  in- 
terest on  each  side."  See  also  Hovey 
V.  Edmison  (1884)  8  Dak.  449,  22  N. 
W.  694,  supra. 

And  though  accounts  mature  an- 
nually, according  to  a  custom,  never- 
tiieless,  if  the  dealings  of' the  parties 
show  that  they  have  not  been  conduct- 
ed with  reference  to  such  a  custom, 
there  is  no  presumption  that  the  ac- 
counts mature  annually. 

Rogers  v.  Yamell  (1888)  61  Ark. 
198.  10  S.  W.  622.  In  that  case,  it  ap- 
peared that  the  account  covered  a 
period  of  thirteen  years,  and  items  of 
debit  and  credit  had  been  entered  as 


one  continuous  account,  without  rest  or 
balance  until  the  account  was  closed, 
and  the  only  effort  towards  a  statement 
was  the  putting  at  the  bottom  of  each 
page  of  the  account,  of  both  debits  and 
credits,  carried  forward  regardless  of 
dates  or  years,  and  where  an  approx- 
imate idea  of  the  shifting  balances 
could  not  have  been  obtained  at  any 
time.  On  these  facts,  it  was  held  that 
there  was  no  foundation  for  the  basis 
of  annual  rests  in  the  computation 
of  the  interest,  and  that  only  simple 
interest  would  be  allowed  from  the 
1st  of  January  following  the  final 
settlement  of  the  account.  The  court 
said:  **The  manner  of  keeping  the 
accounts  between  the  parties,  ac- 
quiesced in  for  so  long  a  time,  shows 
a  reciprocity  of  dealing  which  is  con- 
firmed by  the  testimony  above  de- 
tailed. Charges  upon  the  one  side 
were  evidently  intended  to  be  credit- 
ed or  set  off,  eo  instanti,  against  the 
charges  upon  the  other,  and  the  ac- 
count was  permitted  to  run  for  mutual 
convenience,  the  balance  to  be  paid 
by  the  party  against  whom,  upon  final 
judgment,  it  should  be  found  to  exist. 
The  delay  in  settlement  was  mutoal 
ajxd  voluntary.  There  were  strong 
reasons  for  it  on  both  sides, — each 
enjoying  advantages  offered  by  the 
other, — and,  until  the  dealings  ceased 
or  one  party  was  called  upon  to  ac- 
count, neither  could  claim  a  balance. 
Until  such  an  event,  the  account  was 
unsettled,  the  term  of  credit  had  not 
expired,  and  there  was  nothing  upon 
which  interest  could  be  computed, 
either  by  virtue  of  an  implied  agree- 
ment or  operation  of  law.  Interest  is 
allowed  only  when  a  debtor  is  in  de- 
fault There  was  no  foundation, 
therefore,  for  the  basis  of  annual 
rests  which  the  court  fixed  in  its  order 
of  reference  to  the  master,  for  the 
computation  of  interest,  or  in  the  com- 
putation which  was  subsequently 
made  by  the  court  when  the  report  of 
the  master  was  set  aside  and  the  ac- 
count restated.  That  would  be  proper 
only  upon  the  hypothesis  that  the 
dealings  of  the  parties  indicated  that 
it  was  their  intention  to  strike  a  bal- 
ance annually." 
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III.  arinoHly  itfla. 

However,  in  two  jurisdictioni^  it  is 
held  that  tiie  computation  of  interest 
on  a  book  account  by  annual  rests  in 
effect  allows  the  compounding  of  in- 
terest, and  is  therefore  illegal.  Marr 
T.  Southwick  (1886)  2  Port  (Ala.) 
361;  Averill  Cob!  &  Oil  Co.  Vemer 
(1872)  22  Ohio  St  872. 

In  the  case  last  cited,  the  action 
was  in  part  for  balances  due  on  ac- 
count of  moneys  lent  and  moneys  paid 
for  the  defendant's  use.  It  appeared 
that,  in  stating  the  account  between 
the  parties,  the  referee  made  annual 
rests  at  the  end  of  each  calendar  year 
and,  havinflT  found  the  balance  due, 
included  interest,  and  incorporated 
the  entire  balance  into  a  new  prin- 
cipal It  was  held  that,  while  this 
error  would  not  warrant  the  reversal 
of  the  whole  judgment,  this  method 
of  computing  Interest  was  not  aanc- 
tioued  by  the  laws  of  the  state,  and  a 
remittitur  would  be  allowed  for  anch 
excess  on  the  record. 

In  Marr  v.  Southwick  (Ala.)  supra, 
the  question  as  to  the  method  of  com- 
putation of  the  interest  arose  in  an 
action  on  an  open  account  It  was 
held  that  the  law  did  not  allow  rests, 
or  the  computation  of  interest  upon 
interest,  by  restating  the  account 
every  six  or  twelve  months  and  adding 
interest  to  the  new  principal,  and  that 
no  custom  or  agreement  could  affect 
or  alter  the  law. 

IT.  Rule  in  Vermont, 

Id  Vermont,  in  the  absence  of  con- 
tract express  or  inqilied,  or  a  custom 
or  usage  having  the  effect  of  an  agree- 
ment, or  exceptional  circumstances 
that  would  warrant  an  exception,  it  is 
the  established  rule  to  compute  in- 
terest on  book  accounts  by  permitting 
annual  rests  and  allowing  simple  in- 
terest on  the  yearly  balances.  Cror- 
don  V.  Mead  (1908)  81  Vt  36,  69  Atl. 
134;  Holt  V.  Howard  (1904)  77  Vt  49, 
58  Att  797;  Hammond  v.  Hammond 
(1904)  76  Vt  437,  58  Atl.  724;  Year- 
teau  V.  Bacon  (1892)  65  Vt  616,  27 
Atl.  198;  Davis  v.  Smith  (1875)  48 
Vt  52;  Carpenter  v.  Welch  (1867) 
40  Vt  251;  Spencer  v.  Woodbridge 
(1866)  38  Vt  492;  Goodnow  v.  Par- 


sons (1863)  36  Vt  46;  Birchard  v. 
Knapp  (1859)  81  Vt  679;  Langdon  v. 
Castleton  (1868)  30  Vt  285;  Wood  v. 
Smith  (1861)  23  Vt  706.  And  see 
the  reported  case  (TunOR  v.  Tudob, 
ante,  649). 

In  Gordon  v.  Mead  (1908)  81  Vt 
86»  69  Atl.  134,  it  appeared  that  the 
plaintiff  was  the  defendant's  attorn^, 
and  that  his  employment  extended 
over  a  period  of  sbc  years.  In  an  ac- 
tion to  recover  fees  earned,  the  lower 
court  allowed  the  plaintiff  simple  in- 
terest on  the  balance  of  the  whole  ac- 
count, commencing  one  year  after  the 
account  ended.  On  appeal,  this  meth- 
od was  held  to  be  erroneous,  tiie  court 
holding  that  a  running  account  be- 
tween attorney  and  client  was  within 
the  rule  that  on  ordinary  running 
book  accounts  interest  should  be  com- 
puted by  making  annual  rests  and  al- 
lowing simple  interest  on  the  annual 

In  Hoit  V.  Howard  (1903)  77  Vt 
49,  68  Atl.  797,  it  appeared  that  both 
parties  intended  that  their  business 
transactions  should  comprise  a  mu-  • 
tual  and  open  account^  and  that  itenia 
of  debit  should  cancel  items  of  cred- 
it. It  was  held  that  the  rule  as  to 
book  accounts  applied,  and  that  an- 
nual rests  should  be  made  and  simple 
interest  allowed  on  the  balances. 

In  Hammond  v.  Hammond  (1904)  76 
Vt  437,  68  Atl.  724,  the  action  was  on 
a  book  account  covering  thirty  years. 
The  referee  computed  the  interest  by 
method  of  annual  reste,  with  simple 
interest  on  yearly  balances,  to  which 
exception  was  taken.  On  appeal  this 
method  of  computation  of  interest  was 
held  proper,  the  court  laying  down  the 
rule  that  on  book  accounts  annual  ' 
rests  should  be  allowed,  and  simple' 
Interest  computed  on  the  yearly  bal- 
ances. 

In  Yearteau  v.  Bacon  (1892)  66  Vt 
616,  27  Atl.  198,  it  appeared  that  the 
defendant's  intestate  contracted  with, 
the  plaintiff  to  board  his  illegitimate 
daughter.  The  account  covered  a 
period  of  sixteen  years,  during  which 
time  the  defendant's  intestate  made 
only  seven  small  payments.  In  an| 
action  on  the  account  the  referee  al-j 
lowed  interest  on  each  month's  board; 
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to  which  exception  was  made.  On  ap- 
peal, the  court  held  this  method  of 
computation  improper  and  computed 
interest  by  method  of  annual  rests, 
allowing  simple  interest   on  each 

In  Davis  v.  Smith  (1876)  48  Vt.  62, 
it  appeared  that  the  book  account  of 
the  plaintiff  was  made  up  principally 
of  charges  for  services  and  disburse- 
ments as  attorney  for  defendant  dur- 
ing a  period  of  nine  years.  In  allow- 
ing interest  on  the  book  account, 
computation  was  held  to  be  on  'Uie 
basis  of  annual  rests  and  interest  on 
the  yearly  balances. 

In  Spencer  v.  Woodbridge  (1866) 
38  Vt.  492,  it  appeared  that  the  plain- 
tiff had  been  in  the  defendant's  em- 
ploy for  three  years,  during  which 
time  the  plaintiff  did  not  render  a 
bill  for  services,  and  the  defendant 
znade  no  effort  to  ascertain  the  amount 
of  the  debt  or  to  pay  it  In  an  action 
to  recover  for  the  services,  the  defend- 
ant claimed  that  interest  should  not 
be  allowed  because  the  plaintiff  made 
■  no  demand  for  payment,  but  the  court 
held  that  a  demand  on  the  part  of  the 
plaintiff  was  immaterial,  and  that  the 
interest  should  be  calculated  accord- 
ing to  annual  rests  and  simple  in- 
terest allowed  on  the  yearly  balances. 

In  Langdon  v.  Castleton  (1868)  30 
Vt.  286,  it  appeared  that  the  plaintiff 
was  elected  attorney  for  a  town.  A 
large  portion  of  the  plaintiff's  account 
was  for  services  and  expenses.  The 
auditor  made  annual  rests  in  the  ac- 
count and  allowed  the  plaintiff  in- 
terest on  the  yearly  balances,  to  which 
tiie  defendant  objected.  The  court 
held  that  in  ordinary  running  ac- 
*  counts  on  book  it  was  settled  law 
.  that,  in  the  absence  of  contract  or  ex- 
ceptional circumstances  that  would 
make  an  exception  to  the  rule,  interest 
was  to  be  computed  by  annual  rests, 
allowing  simple  interest  on  the  yearly 
balances. 

In  Goodnow  v. 'Parsons  (1863)  36 
Vt.  46,  it  was  held  that  a  person  deal- 


ing with  another  has  the  right  to  rely 
on  the  settled  rule  of  annual  rests  in 
the  computation  of  interest  on  book 
accounts,  and  unless  the  party  has 
notice  or  actual  knowledge  ot  the  cas- 
tom  or  usage  of  his  creditor  to  compute 
interest  by  making  rests  at  short- 
er periods  than  one  year,  the  opera- 
tion of  the  general  rule  Is  not  affected, 
and  interest  must  be  computed  ac- 
cording to  the  established  rule  in  the 

In  Wood  V.  Smith  (1861)  28  Vt.  706, 
wherein  It  appeared  that  tiie  custom 
of  the  plaintiff  was  to  compute  in- 
terest on  semiannual  balances.  It  was 
held  that  in  the  absence  of  an  agree- 
ment or  knowledge  of  the  custom  the 
defendant  was  liable  only  for  interest 
computed  on  annual  balances,  ac- 
cording to  the  general  rule  of  the 
state. 

The  time  at  which  the  first  rest  is 
made  and  interest  begun  on  the  bal- 
ance was  stated  in  Carpenter  v.  Welch 
(1867)  40  Vt.  2B1,  as  folows:  "In 
computing  interest  with  annual  rests, 
in  the  absence  of  any  evidence  of  a 
different  understanding  between  the 
parties,  the  first  rest  is  to  be  made  at 
tile  end  of  one  year,  computed  from 
the  conunencement  of  the  account,  and 
BO  from  year  to  year,  and  not  neces- 
sarily on  the  1st  day  of  January  next 
after  the  account  accrued.'* 

But  the  Vermont  rule  as  to  the  al- 
lowance of  annual  rests  in -the  com- 
putation of  interest  on  book  accounts 
is  limited  to  simple  interest  on  the 
balances  up  to  the  time  of  final  adjust- 
ment, and,  in  the  absence  of  a  contract 
or  usage,  is  not  extended  to  allow  in- 
terest on  interest  by  adding  the  year's 
interest  to  the  yearly  balance,  and 
thus  obtaining  the  new  principal  for 
the  ensuing  year.  Birchard  v.  Knapp 
(1859)  31  Vt.  679. 

And  see  Flannery  v.  Flannery 
(1886)  58  Vt.  676,  6  Atl.  607,  wherein 
it  was  held  that  the  general  rule  as  to 
annual  rests  is  confined  to  running 
book  accounto.  A.  S.  IC. 
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BE  LAKE  CHELAN  LAND  COMPANY,  Bankrupt 
WALTEB  M.  OLIVE,  Trustee,  etc,  Appt, 

V. 

C.  B.  TYLER. 

CMM  States  OtreuU  Court  of  Appeaia,  Ninth  OtrouU—May  0,  1010, 

(267  Fed.  497.) 

Uortgage  —  by  corporation  to  director  —  validity. 

1.  A  mortgage  by  a  corporation  to  secure  a  director  for  money  lent 
to  pay  pressing  debts,  and  enable  it  to  extricate  itself  from  immediate 
embarrassment,  is  valid  and  enforceable. 

[See  note  on  this  gueation  beginning  on  page  561.] 

— 1^  insolvent  corporation  —  validity.  Appeal  —  eflfect  of  findings. 

2.  A  mortgage  by  an  insolvent  cor-  3  The  findings  of  a  referee,  support- 
poration  for  a  present  advance  of  . ,  „iA^^^  Z^a  .m^^  tZ  ♦i,!  *-i  1 
Soney  to  meet  its  obligations  is  not  in-  ^  evidence  and  aflSmred  by  the  tnal 
valid.  court,  will  not  be  set  aside  on  appeaL 

[See  7  R.  C.  L.  756, 760.j  [See  2  R.  G.  L.  210,  211.] 


Appeal  by  the  trustee  in  bankruptcy  from  an  order  of  the  District 
Court  of  the  United  States  for  the  Northern  Division  of  the  Western  Dis- 
trict of  Washington  (Neterer,  District  J.)  denying  his  petition  for  a 
review,  and  confirming  the  order  of  the  referee  sustaining  the  mortgage 
claim  of  a  8tockhol4er  of  the  bankrupt  corporation.  Aftrmed. 
Statement  by  Hunt,  Circuit  Judge :  -  rowed  upon  its  notes,  which  were 


This  is  an  appeal  by  the  trustee  of 
tbe  bankrupt  coriroration  from  an 
order  of  the  district  court  denying 
the  trustee's  petition  for  a  review, 
and  confirming  the  order  of  the  ref- 
eree, sustaining  the  mortgage  claim 
of  one  Tyler ;  Tyler  having  offered 
proof  of  a  secured  claim,  which 
claim  was  established  and  allowed 
as  a  preferred  claim  by  the  bank- 
ruptcy court  over  the  objections  of 
creditors.  The  substance  of  the 
referee's  findings,  as  adopted  by  the 
district  court,  makes  this  case : 

The  bankrupt  corporation  organ- 
ized in  1909,  with  a  capital  of  $500,- 
000,  to  hold,  develop,  and  sell  a  large 
tract  of  land.  There  were  a  small 
number  of  stockholders,  and  large 
sums  of  money  were  raised  by  pro 
rata  assessments  upon  the  stock- 
holders. The  company  gave  its 
notes  for  such  advances  of  money, 
and  upon  unsecured  obligations 
about  ^40,000  were  borrowed.  In 
addition  to  these  obligations,  the 
company  owed  debts  for  money  bor- 


secured  by  pledges  of  certain  pur- 
chase-money contracts,  covering 
lands  that  tiie.  corporation  had  sold, 
in  the  sum  of  $110,000,  $50,000  of 
which  notes  were  held  by  the  Na- 
tional Bank  of  Commerce  of  Seattle, 
and  $60,000  held  by  certain  individ- 
uals. In  June,  1916,  these  secured 
notes  were  past  due,  and  the  bank 
notified  the  corporation  that  pay- 
ment must  be  made  by  January  1,. 
1917. 

About  that  time  one  Fur^  be- 
came a  stockholder  and  was  elected 

president  of  the  corporation.  He 
held  one  fourth  of  the  total  amount 
of  stock  and  one  fourth  ($85,000) 
of  the  stockholders'  notes  that  had 
been  issued.  After  demand  was 
made  for  payment,  Furey  assured 
the  stockholders  that  he  could  raise 
the  money  in  the  eastern  cities  to 
meet  the  obligations  of  the  company, 
but  after  efforts  he  failed  to  do  so. 
To  avert  the  then  apparent  ruin  of 
the  corporation  unless  it  could  bor- 
row money,  two  stockholders.  Green 
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and  Tyler,  were  asked,  and  agreed, 
to  furnish  the  needed  money  to  meet 
the  obligations,  whii^  by  that  time 
amounted  to  about  $116,000,  due  up- 
on secured  notes  and  other  debts,  ex- 
clusive of  notes  due  to  stockholders. 
After  the  matter  was  discussed 
among  the  stockholders,  it  was  de- 
cided that  the  corporation  should 
borrow  $120,000  from  Green  and 
Tyler  in  order  to  pay  the  obligations 
and  to  carry  the  company  along  for 
a  few  months,  during  which  time 
Furey  hoped  that  he  could  borrow 
enough  money  to  save  the  business. 
His  general  purpose  was  to  realize 
funds  through  the  sale  of  bonds  of 
an  irrigation  district  to  be  organ- 
ized; ti^e  district  to  take  over  a 
water  system  in  which  the  corpora- 
tion had  an  interest. 

At  that  time  the  shares  were 
owned  as  follows :  Tyler  had  three- 
eighths,  Green  one-fourth,  Furey 
one-fourth,  and  Swalwejl  one-eighth. 
There  were  some  shares  held  by 
qualifying  persons.  On  December 
14,  1916,  a  stockholders'  meet- 
ing was  held,  at  which  all  of  the 
stockholders,  seven  in  number,  were 
present  or  represented,  and  the  cor- 
poration, by  unanimous  vote,  was 
authorized  to  borrow  $120,000  of 
Green  and  Tyler,  an  J  to  secure  the 
obligation  by  a  mortgage  upon  all  of 
the  proi)erty  and  assets  of  the  cor- 
poration. Upon  the  same  day  the 
trustees  met  and  authorized  the 
mortgage,  and  with  provision  there- 
in that  all  of  the  income  should  be 
applied  upon  the  mortgage.  The 
mortgage  was  duly  executed,  and 
among  other  things  provided  that, 
while  the  company  should  continue 
in  business  and  make  sales,  the  in- 
come from  sales  should  be  applied  in 
reduction  of  the  mortgage  debt.  In 
carrying  out  this  plan,  the  $120,000 
was  paid  to  the  company  by  Green 
and  Tyler,  and  the  company  issued 
twelve  notes,  of  $10,000  each,  pay- 
able to  bearer,  dated  December  30, 
1916,  due  on  or  before  one  year 
after  date,  and  executed  a  real  and 
chattel  mortgage,  dated  December 
30,  1916,  upon  all  of  its  property, 
which  mortgage  was  recorded  Janu- 


ary 22,  1917.  The  notes  owned  by 
Green  were  afterwards  transferred 
to  Tyler.  The  secured  obligations 
were  paid,  as  also  were  the  other  ob- 
ligations, except  what  was  due  upon 
stockholders'  notes,  and  any  sums 
due  as  assessments  for  irrigation 
purposes  upon  the  cultivated  lands 
of  the  company,  which,  under  the 
tenns  of  contracts  between  the  com- 
pany and  the  water  company,  were 
first  liens  upon  the  lands  to  which 
the  water  was  furnished.  The  col- 
lateral to  secure  the  old  notes  was 
delivered  to  Furey,  president,  and 
by  using  the  $4,000  over  the  sums 
paid  out  on  secured  claims  the  cor- 
poration ran  along  with  the  hope 
of  continuing.  About  August^  1917, 
560  acres  of  the  lands  of  the  corpo- 
ration, valued  at  about  $93,000,  were 
transferred  by  Furey,  as  president, 
to  one  Brown.  Furey  turned  over 
to  Brown  the  stockholders'  note  for 
$84,500,  with  interest,  which  was 
owned  by  Furey,  to  enable  Brown  to 
turn  the  note  into  the  company  as 
a  payment  for  the  550  acres  of  land. 

Tyler,  as  the  holder  of  all  the 
notes,  immediately  brought  foreclos- 
ure proceedings  in  the  United  States 
district  court,  alleging  that  the  com- 
pany had  not  paid  tiie  interest  on 
the  mortgage,  or  taxes  on  its  prop- 
erty. Very  soon  thereafter,  Sep- 
tember 13,  1917,  a  voluntary  pro- 
ceeding in  bankruptey  was  initiated 
by  the  secretary  by  direction  of  a 
majority  of  the  trustees.  After- 
wards, at  a  stockholders'  meeting 
held  October  4,  1917,  the  action  of 
the  trustees  in  directing  petition 
for  bankruptcy  was  fully  ratified. 
Furey  protested. 

After  the  trustee  in  bankruptey 
was  elected,  and  after  the  mortgage 
given  to  Tyler  had  been  questioned 
by  Furey  and  others,  an  order  upon 
Tyler  was  issued  to  show  cause  why 
the  property  should  not  be  held  by 
the  trustee  in  bankruptey  free  and 
clear  of  the  Uen  of  his  mortgage. 
Tyler  appeared  and  propounded  his 
claim.  Objections  were  made  by 
certain  creditors  and  by  the  water 
company;  the  contention  of  the 
creditors  being  that  the  mortgage 
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was  preferential,  and  not  given  for 
a  valuable  consideration,  while  the 
water  company  claimed  rights  un- 
der its  contract  as  superior  to  Ty- 
ler's mortgage. 

It  was  also  found  that  at  the  time 
the  loan  in  question  was  made,  and 
the  mortgage  was  given  to  secure 
the  same,  the  corporation  was  insol- 
vent; tbat  the  mortgage  was  given 
to  secure  the  money  then  loaned  to 
the  corporation,  and  was  not  for  any 
antecedent  indebtedness ;  that  Green 
was  an  officer  of  the  corporation  at 
the  time  the  loan  was  made,  and 
knew  of  its  insolvent  condition ;  that, 
after  the  disbursement  of  the  fund 
raised  by  the  loan,  the  debts  remain- 
ing unpaid  were  not  pressing  for 
payment,  and  that  the  stockholders 
and  directors  were  fully  advised  of 
the  purpose  of  the  loan,  the  apparent 
necessity  therefor,  and  of  the  affairs 
and  imancial  condition  of  the  com- 
pany; and  that  the  corporation  con- 
tinued its  usual  course  and  conduct 
of  business  for  approximately  nine 
months  after  the  loan,  when  the  con- 
veyance of  the  600  acres  heretofore 
referred  to  was  made. 

Ariraed  before  Gilbert,  Ross,  and 
Hunt,  Circuit  Judges. 

Messrs.  Carroll  B.  Graves  and  R.  S. 
Lndington,  for  appellant : 

A  corporation  is  insolvent  within  the 
meaning  that  it  may  not  prefer  a  given 
creditor  when  it  has  a  general  inability 
to  meet  pecuniary  liabilities  as  they 
mature,  by  means  of  either  available 
ffisets  or  an  honest  use  of  credit. 

National  Bank  v.  Sprague,  21  N.  J. 
Eq.  538;  Skirm  v.  Eastern  Rubber  Mfg. 
Co.  57  N.  J.  Eq.  184,  40  Atl.  769. 

A  corporation  cannot  prefer  its  own 
ihareholders  and  stockholders  over  its 
OQtside  creditors,  for  the  reason  that 
they  are  in  substance  and  in  sense  its 
proprietors. 

Washington  Mill  Co.  v.  Sprague  Lum- 
ber Co.  19  Wash.  165,  52  Pac.  1067; 
Reagan  v.  First  Nat.  Bank,  157  Ind. 
623,  61  N.  E.  675,  62  N.  E.  701 ;  Goodell 
V.  Verdugo  Canon-Water  Co.  138  Cal. 
308,  71  Pac  354;  Cook,  Corp.  6th  ed. 
1 727;  Howe^  B.  &  Co.  v.  Sanford  Fork 
4  Tool  Co.  44  Fed.  231 ;  Spencer  v. 
Smith,  120  C.  C.  A.  75,  201  Fed.  652; 
Strohl  V.  Seattle  Nat.  Bank,  25  Wash. 
28,  64  Pac.  916;  Twin  Lick  Oil  Co.  v. 
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Marbury,  91  U.  S.  687,  23  L.  ed.  328, 
S  Hor.  Min.  Rep.  688  ;  7  R.  C.  L.  p.  579, 
i  776. 

Messrs.  In  Bronsrai  and  J.  S.  Robin- 
aon,  for  appellee: 

Where  the  testimony  is  conflicting* 
and  findings  of  fact  of  the  referee  and 
Uie  district  judge  axe  tJie  same^  the 
facts  will  not  be  inquired  into  by  an 
appellate  court  unless  there  is  plain 
err(Hr. 

Re  Dorr,  116  G.  C.  A.  112,  196  Fed. 
294;  Page  v.  Rogers,  211  U.  8.  676,  58 
L.  ed.  382,  29  Sup.  Ct  Rep.  159;  Na- 
tional Bank  v.  Shackelford,  239  U.  S. 
81,  60  L.  ed.  168.  86  Sup.  Gt  Rep.  17; 
Baker  v.  Schofield,  243  U.  S.  114,  61  L. 
ed.  626,  37  Sup.  Ct.  Rep.  S3S;  Re  Tur- 
pin  Hotd  Co.  160  C.  C.  A.  166,  248 
Fed.  26;  Wilson  v.  Continental  BIdg.  & 
L.  Asao.  147  C.  &  A.  18,  232  Fed.  824; 
Henderson  Morse,  149  G.  C.  A.  64, 
236  Fed.  618;  Aller^Wihnes  Jewelry  Co. 
v.  Osborn,  146  C.  G.  A.  108,  281  Fed. 
907;  Re  Kaplan,  148  C.  C.  A.  464,  234 
Fed.  866;  Carroll  v.  Stem,  189  C.  0.  A. 
268,  228  Fed.  723;  Deupree  v.  Watson. 
132  C.  0.  A.  643,  216  Fed.  488;  Re 
Sweeney,  94  G.  C.  A.  90,  168  Fed.  612; 
Salsburg  v.  Blackford,  122  C  G.  A.  624, 
204  Fed.  438;  Sheinb»x  v.  Hoffman, 
149  C.  C.  A.  476,  236  Fed.  343;  Schmid 
V.  Rosenthal,  145  C.  G.  A.  128,  230  Fed. 
818;  Collier,  Bankr.  11th  ed.  p.  604. 

The  mortgage  was  executed  by  the 
proper  i^cers  pursuant  to  due  author- 
ity, and  aether  the  company  nor  its 
stot^olders  are  in  a  position  to  ques- 
tion its  validity. 

Strohl  V.  Seattle  Nat  Bank,  26  Wash. 
28,  64  Pac  916 ;  10  Cyc  1261 ;  5  Thomp. 
Corp.  IT  6200,  6201,  pp.  1088-1042; 
Cook,  Corp.  p.  692;  Twin-Lick  Oil  Co. 
V.  Marbury,  91  U.  S.  687,  23  L.  ed.  329, 
8  Mor.  Min.  Rep.  688;  Sutton  Mfg.  Co. 
V.  Hutchinson,  11  C.  C.  A.  320,  24  U.  S. 
App.  146,  63  Fed.  496;  Illinois  Steel  Co. 
V.  O'Donnell,  156  lU.  624,  31  L.R.A. 
265,  47  Am.  St.  Rep.  245,  41  N.  E.  185; 
Harle-Haas  Drug  Co.  v.  Rogers  Drug 
Co.  19  Wyo.  35,  113  Pac.  791,  Ann.  Cas. 
1913E,  181. 

Mr.  H.  B.  Jones  also  for  appellee. 

Hunt,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  contention  of  the  trustee  is 
that  majority  directors  and  stock- 
holders of  an  insolvent  corporation, 
having  knowledge  of  insolvency, 
cannot  take  a  mortgage  on  all  of 
the  property,  assets,  and  income  of 
the  corporation,  and  thus  prefer 
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themselves;  that  the  mortgage  in 
question  was  made  by  the  directors 
and  officers  with  intent  to  prefer 
their  claims ;  that  the  mortgage  was 
used  by  the  directors  and  officers  to 
secure  themselves  upon  a  prior  obli- 
gation which  they  had  assumed  with 
the  Bank  of  Commerce;  that  Tyler 
could  not  propound  and  prove  the 
mortgage  and  secured  notes  as  the 
real  owner  of  the  claims,  because 
one  Backus  owned  $40,000  worth  of 
notes,  and  Green  owned  $20*000 
worth  thereof,  and  that  these  inter- 
ests had  not,  in  any  manner,  been 
transferred  to  Tyler;  and  that 
Green,  one  of  the  mortgagees,  had 
never  assigned  his  interest  in  the 
mortgage. 

The  question  of  the  condition  of 
the  corporation  and  of  the  good 
faith  of  the  directors  and  officers  at 
and  about  the  time  of  the  transac- 
tions under  investigation  being  most 
important,  we  have  carefully  consid- 
ered the  whole  record,  with  the  prin- 
ciple in  mind  that  the  mortgagees 
were  bound  by  those  rules  of  con- 
science and  fairness  which  courts  of 
equity  have  laid  down  in  disposing 
of  transactions,  where  directors  of 
corporations  are  dealing  with  the 
8ubjecf>-matters  of  their  trust  and 
with  l^e  party  whose  interests  are 
within  their  care.  Twin-Lick -Oil 
Co.  V.  Marbury,  91  U.  S.  587,  23  L. 
ed.  328,  3  Mor.  Min.  Rep.  688. 

It  is  evident  that  the  loan  to  the 
corporation  was  made  after  Tyler 
and  Green  were  urged  to  lend  the 
money  and  after  the  failure  of  earn- 
est efforts  to  obtain  money  from  out- 
side sources.  It  was  evident  that 
the  corporation  would  fail  unless  it 
could  procure  money  to  meet  its 
pressing  obligations,  but  it  was  be- 
lieved by  stockholders  and  directors 
that  if  funds  could  be  borrowed  op- 
eration could  be  continued,  and  the 
immediate  necessities  could  be  met, 
and  the  company  could  work  through 
its  difficulties.  Two  courses  seemed 
open :  The  directors  could  stop 
business  and  close  up  the  affairs,  or, 
in  good  faith,  they  could  lend  it 
money,  thus  enabling  business  to  go 
on  for  the  apparent  benefit  of  the 


corporation.     The   directors  and 
stockholders  chose  the  latter  plan, 
and,  while  disaster  eventually  came, 
it  has  been  found  that  good  faith  on 
the  part  of  the  directors  character- 
ized their  conduct.    We  find  no 
foundation  for  the  argument  that 
the  money  loaned  by  Green  and  Ty- 
ler was  to  enable  the  company  to 
pay  its  antecedent  debt.    The  ad- 
vances were  present  ones,  to  be  used 
by  the  corporation  to  pay  its  press- 
ing debts,  and  to  enable  it  to  extri- 
cate itself  from  immediate  embar- 
rassment, and  in  the  expectation 
that  it  could  continue  in  business  and 
meet  its  obligations. 
Under  such  circum-  oi^po^i^a'to 
stances  the  mort-  *l5Sdt^ 
gage  was  not  in- 
valid, though  made  to  an  officer  of  ^ 
the  corporation.  7  R.  C.  L.  §  775 ; 
Sanford  Fork  &  Tool  Co.  v.  Howe. 
B.  &  Co.  157  U.  S.  312,  39  L.  ed. 
713,  16  Sup.  Ct.  Rep.  621. 

Strohl  v.  Seattle  Nat.  Bank,  25 
Wash.  28,  64  Pac.  916,  cited  by  ap- 
pellant, was  a  case  where  the  se- 
curity was  given  for  an  antecedent 
debt.  The  decision  is  not  authority 
for  holding  that  a  mortgage  given 
by  an  insolvent  cor-  ,„„,^, 
poration  for  a  pres-  oon«»r«tiiMi- 
ent  advance  is  not 
valid.  It  is  referred  to  in  10  Cyc. 
1261,  as  sustaining  the  validity  of 
such  mortgages,  and  Thompson  on 
Corporations,  vol.  5,  §  6200,  makes 
the  following  comment  upon  it  and 
other  like  cases:  "It  must  be  noted 
that  the  cases  make  a  very  clear 
distinction  between  the  fact  of  se- 
curing a  director  for  money  loaned 
or  advanced  to  the  corporation  and 
the  fact  of  giving  a  director  a  pref- 
erence by  way  of  security  for  any 
claim  that  he  may  have  against  the 
conwration.  There  is  no  reason 
why  even  an  insolvent  corporation, 
in  need  of  funds  and  ready  cash, 
may  not  borrow  the  amount  needed 
from  a  director  or  other  officer  of 
the  corporation,  and  secure  him  by 
a  lien  on  its  property  or  a  transfer 
of  its  assets." 

See  also  Twin-Lick  Oil  Co.  v.  Mar* 
bury,  supra;  Illinois  Steel  Co.  v. 
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ODonneU,  156  III.  624,  31  L.R.A. 
265,  47  Am.  St.  Rep.  246,  41  N.  £. 
185;  Cook,  Corp.  §  692.  Of  course, 
if  there  had  been  fraud  or  action  by 
the  mortgagees  to  secure  an  undue 
advantage  to  themselves,  by  endeav- 
oring to  acquire  all  of  the  assets  of 
the  corporation  under  mortgage,  a 
different  question  would  be  present- 
ed. But  the  findings  are  against 
such  conclusions.  It  is  true  that  a 
prior  indebtedness  of  $110,000  ex- 
isted, and  was  secured  by  contracts 
for  sales,  and  that  the  new  mortgage 
by  the  corporation  was  for  $120,000 
and  covered  the  land,  and  it  may  be 
that  the  security  was  excessive. 
However,  when  it  is  considered  that 
the  property  would  have  to  be  sold 
on  judicial  sale,  that  the  bidding 
would  be  open  to  all,  and  that  a  sale 
would  be  subject  to  redemption, 


and  that  the  mortgagees  would  only 
be  entitled  to  receive  the  amount 
the  mortgage  indebtedness,  it  is  not 
to  be  held  that  undue  advantage 
was  being  taken  by  the  mortgagees 
in  taking  all  the  assets  as  security. 

As  to  all  other  material  matters, 
it  is  sufficient  to  say 
that  the  findings  of  ^^Sfiti*"*** 
the  referee,  affirmed 
by  the  District  Court,  are  support- 
ed, and  will  not  be  set  aside  in  this 
court.   Re  Dorr,  116  C.  C.  A.  112, 
196  Fed.  292. 

We  think  that  the  lower  court  was 
right  in  holding  the  mortgage  to 
be  valid.  The  court  went  no  far- 
ther, and  by  its  decision  did  not  ad- 
judicate questions  of  the  claim  of 
the  water  company  to  a  superior 
lien. 

The  order  appealed  from  is  af- 
firmed. 


ANNOTATION. 

Ril^  of  BM^cDt  corpMatkm  to  secure  officen,  direptort,  or  stodchoMers 
for  a  contempcMiuieoiis  loan  to  the  corporatioii. 


According  to  the  view  held  by  a  ma- 
jority of  courts,  a  corporation,  though 
insolvent,  may,  where  it  has  poases- 
non  and  control  of  its  property  and 
in  the  absence  of  fraud  or  statutory 
restriction,  prefer  a  bona  fide  creditor 
by  a  deed  of  trust  on  its  property,  or 
!  by  a  mortgage  sale,  assignment,  or 
otherwise  (7  R.  C.  L.  755) ;  the  cor- 
poration has  been  held  entitled  thus  to 
prefer  a  creditor,  although  the  cred- 
itor is  a  shareholder,  director,  or  man- 
aging officer  of  the  corporation  (7  B. 
C.  L  758;  10  Cyc.  1252  et  seq.).  It  is 
apparent  that  a  logical  application  of 
this  theory  sustains  the  right  of  an 
insolvent  corporation  to  secure  direct- 
ors or  stockholders  for  a  contem- 
poraneous loan. 

In  some  jurisdictions  the  right  of 
an  insolvent  corporation  to  prefer  one 
creditor  over  another  is  denied  (7  R. 
C.  L.  757) ;  at  least,  a  corporation 
cannot  prefer  the  debt  of  its  stock- 
holders or  officers  (7  R.  C.  L.  759 ;  10 
Cyc.  1255).  It  does  not  logically  fol- 
low from  this  view  that  the  corpora- 
tion cannot  secure  its  shareholders,  dt- 
6  A.L.R.— 36. 


rectors,  or  other  officers  for  a  contem- 
poraneous loan  made  to  it  to  enable 
it  to  continue  business.  A  distinction 
exists  between  securing  a  past  indebt- 
edness and  giving  security  for  a  con- 
temporaneous loan.  'There  is  a 
marked  diflEerence,"  says  the  court 
in  Illinois  Steel  Co.  v.  O'Donnell 
(1895)  156  ni.  624,  31  L.K.A.  266. 
47  Am.  St  Rep.  245,  41  N.  E.  185,  "be- 
tween  a  case  where  a  mortgage  or 
other  preference  is  given  by  an  in- 
solvent corporaton  to  a  director  or 
officer  to  secure  a  pre-existing  indebt- 
edness, and  a  case  like  this,  where 
the  corporation,  though  in  fact  in- 
solvent [that  is,  in  the  sense  that  its 
liabilities  exceeded  its  assets],  is  a 
going  corporation  that  is  seeking  to 
accomplish  the  objects  of  its  incor- 
poration, and  the  security  is  given  to 
directors  for  moneys  actually  and  in 
good  faith  loaned  at  the  time  the  se- 
curity is  given  to  such  embarrassed 
corporation,  and  for  its  benefit." 

According  to  the  practically  uni- 
form opinion,  in  the  absence  of  a  stat- 
utory restriction,  a  corporation  may. 
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although  insolvent,  secure  a  director 
or  other  officer  for  a  contemporaneoua 
loan  made  to  it  fairly  and  in  good 
faith.  Twin-Lick  Oil  Co.  v.  Marbury 
a875)  91  U.  S.  587,  23  L.  ed.  328,  3 
Mor.  Min.  Rep.  688;  RE  Lake  Chelan 
Land  Co.  (reported  herewith)  ante, 
557;  Harts  v.  Brown  (1876)  77  111. 
226,  4  Mor.  Min.  Rep.  I;  Illinois  Steel 
Go.  V.  O'Donnell  (lU.)  supra;  Clay  v. 
Towie  (1886)  78  He.  86,  2  Atl.  862; 
Singer  v.  Salt  I^ke  Copper  Mfg.  Co. 
(1898)  17  Utah,  143,  70  Am.  St.  Rep. 
773,  53  Pac.  1024.  The  decision  in 
Callahan  v.  Pioneer  Nurseriea  Co. 
a917)  49  Utah,  641, 164  Pac.  878,  sup- 
porting such  security  given  to  a  share- 
holder, seems  to  be  limited  to  such  a 
case,  and  would  not  sustain  a  security 
given  to  a  director  or  other  officer. 

It  is  held  in  Sanford  Fork  &  Tool 
CJo.  V.  Howe.  B.  &  Co.  (1894)  157  U.  & 
312,  39  L  ed.  713,  15  Sup.  Ct.  Rep.  621, 
that  a  corporation  may  give  a  mort- 
gage to  its  directors  who  have  lent 
their  credit  to  it,  to  induce  a  con- 
tinnance  of  the  loan  of  that  credit  and 
obtain  renewals  of  maturing  paper,  at 
a  time  when  the  corporation,  though 
not  in  fact  possessed  of  assets  equal  to 
its  indebtedness,  is  a  going  concern, 
and  is  intending  and  expecting  to  con- 
tinue its  business. 

In  Converse  v.  Sharpe  (1900)  161 
N.  Y.  571,  66  N.  E.  69,  in  which  se- 
eari^  given  upon  a  loan  by  directors 
was  sustained,  the  directors  believed 
tiie  corporation  to  be  solvent,  although 
it  was  in  fact  insolvent. 

In  Harle-Haas  Drug  Co.  v.  Rogers 
Drug  Co.  (1910)  19  Wyo.  35,  113  Pac. 
791,  Ann.  Cas.  1913E,  181,  where  a 
chattel  mortgage  given  to  a  director 
upon  a  loan  made  by  him  to  the  cor^ 
poration  was  sustained,  the  fact  as  to 
insolvency  of  the  corporation  at  the 
time  of  giving  the  mortgage  is  not 
clearly  decided,  but  the  fact  that  the 
corporation  was  a  going  concern  is 
emphasized. 

In  Hogsett  v.  Columbia  Iron  &  Steel 
Co.  (1902)  203  Pa.  148,  52  Atl.  179,  an 
agreement  by  the  directors  of  a  com- 
pany, with  one  who  apparently  was  the 
president  of  the  company,  that  if  he 
would  at  once  furnish  the  funds  and 
credit  to  operate  the  corporate  plant 


and  give  its  business  his  active  per- 
sonal attention  he  should  be  secured 
by  a  first  judgment,  and  execution 
whenever  he  might  think  it  desirable, 
for  such  amount  as  he  might  then  be 
liable  for  on  the  company's  account, 
and  also  for  the  salary  due  him,  was 
held  valid,  so  that  upon  the  closing 
down  of  the  corporate  business  and 
the  giving  of  the  president  of  a  judg- 
ment note,  on  which  judgment  was  en- 
tered and  the  corporate  property  sold, 
the  president  was  held  entitled  to  the 
proceeds  thereof,  where  it  appeared 
that  the  money  advanced  by  him  and 
the  obligations  indorsed  by  him 
amounted  to  a  great  deal  more  than 
the  proceeds. 

A  mortgage  given  directors  and 
shareholders  to  secure  an  indebted- 
ness by  the  corporation  to  them,  in 
pursuance  of  a  resolution,  adopted  at 
the  time  the  indebtedness  was  in- 
curred, that  the  shareholders  and  di- 
rectors should  have  a  lien  in  the  na- 
txiTe  of  a  first  mortgage  upon  all  the 
corporate  property,  was  sustained  in 
Webster  v.  YpsUanti  Canning  Co. 
(1907)  149  Mich.  489,  113  N.  W.  7, 
but  this  decision  rests  largely  upon 
the  general  theory  that  the  corpora- 
tion may  prefer  directors  and  share- 
holders. 

In  Converse  v.  Sharpe  (N.  T.)  su- 
pra, where  the  directors  at  the  time 
of  making  the  loan  believed  the  cor- 
poration to  be  solvent,  when  in  fact 
it  was  insolvent,  the  argument  was 
made  that  the  directors,  being  the 
managing  agents  of  the  company,  were 
chargeable  with  the  knowledge  of  the 
condition  of  the  company,  and  there- 
fore were  bound  to  know  its  hopelessly 
insolvent  condition,  and  that  they 
had  no  right,  by  loaning  money,  to 
protect  the  insolvent  condition  of  the 
company  and  to  create  new  and  differ- 
ent liabilities  which  would  enable  them 
to  become  creditors  and  appropriate 
the  company's  assets,  but  that  as  trus- 
tees for  its  creditors  and  stockholders, 
upon  its  insolvency,  it  was  the  duty  of 
the  directors  and  the  policy  of  the  law 
to  have  its  affairs  promptly  wound  up. 
In  answer  to  this  argument,  the  court 
states  that  "no  case  is  cited  in  sup- 
port of  the  argument  that  this  ar- 
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rans^ment  by  which  persons  who  were 
directors  of  the  company  loaned  mon- 
eys to  it  upon  the  pledge  of  securities, 
in  order  to  preserve  its  credit  and  to 
tide  over  its  difficulties,  was  against 
pablic  policy,  and  I  am  unable  to  agree 
with  it.  To  the  contrary,  the  ad- 
judged cases  support  such  a  transac- 
tion between  the  directors  and  the 
company^  provided  it  was  fair  and  in 
good  faitii."  The  court,  after  express- 
ing in  general  an  approval  of  the  doc- 
trine that  the  directors  can  transfer 
property  to  secure  an  honest  bona 
fide  debt  of  corporate  officers,  said: 
"Nor  should  the  distinction  be  lost 
sight  of  that  the  assignment  of  the 
directors  in  pledge  to  the  plaintiff 
was  to  secure  present  loans  agreed  to 
be  made  upon  the  faith  of  the  pledge, 
and  that  it  was  in  no  wise  to  secure 
the  payment  of  some  precontracted 
debt,  which  might  entail  the  condem- 
nation of  the  law  as  a  transfer  of  cor- 
porate property  for  the  purpose  of  giv- 
iag  a  preference  to  certain  of  its  cred- 
itors;" and  the  court  concludes  that 
it  is  unable  to  perceive  how  any  policy 
of  the  law  is  violated  by  upholding  this 
transaction. 

A  purchase  by  the  director  to  whom 
a  mortgage  was  thus  given,  upon  a 
sale  by  the  trustees  of  the  mortgage, 
was  sustained  in  Twin-Lick  Oil  Co.  v. 
Harbury  (1876)  91  U.  S.  687.  28  L. 
ed.  828,  8  Hor.  Min.  Rep.  688. 

But  an  assignment  of  book  accounts 
hj  an  insolvent  corporation  to  a  cred- 
itor who  had  knowledge  of  such  In- 
■olvency,  and  who  undertook  to  finance 
tte  corporate  business  by  furnishing 
the  corporation  from  time  to  time  raw 
material  for  manufacture  on  his  own 


credit  and  advancing  cash  to  pay  for 
labor  as  required,  was  held  fraudu- 
lent and  a  preference  void  as  against 
the  trustee  in  bankruptcy,  in  Re  Gott- 
lieb &  Co.  (1917)  245  Fed.  139,  af- 
firmed in  (1919)  257  Fed.  72.  The 
creditor  in  this  case  was  a  stockholder 
and  at  all  times  familiar  with  the  com- 
pany's business,  and  this  is  stated  to 
have  placed  him  in  a  different  class 
from  ordinary  creditors.  It  was  found 
as  a  fact  that  he  had  knowledge  of  the 
company's  insolvency  at  the  time  the 
agreement  for  the  assignment  of  ac- 
counts was  eirtered  into.  The  assign- 
ment was  intended  to  secure  him  not 
only  for  advances  afterwards  to  be 
made,  but  also  for  antecedent  debts. 
It  seems  to  have  been  held  invalid, 
however,  as  to  the  debts  of  both 
classes. 

Some  statutes  provide  that  an  In- 
solvent corporation,  or  one  whose  ordi- 
nary business  is  suspended  for  want 
of  funds,  shall  not  "sell,  convey,  as- 
sign, or  transfer  any  of  its  estate,  ef- 
fects, choses  in  action,  goods,  chattels, 
rights  or  credits,  lands  or  tenements, 
nor  .  ,  .  make  any  such  sale,  con- 
veyance, assignment  or  transfer  in 
contemplation  of  insolvency,  and  every 
such  sale,  conveyance,  assignment  or 
transfer  shall  be  utterly  null  and  void 
as  against  creditors."  Under  such  a 
statute  an  insolvent  corporation  can- 
not mortgage  its  property  to  secure 
an  issue  of  bonds  which  were  pur- 
chased by  its  directors,  and  a  mort* 
gage  given  for  such  purpose  Is  void 
as  against  nonconsenting  creditors. 
Central  Electric  Co.  v.  Socorro  Elec- 
tric Co.  (1913)  126  G.  C.  A.  366,  209 
Fed.  634.  W.  A.  E. 
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L.  F.  BROWN  et  al.,  Appts. 

nUnota  Supreme  Court  ^December  19,  1917* 
(281  m.  390, 118  N.  E.  67.) 

Kutdamus  —  to  compel  payment  of  salary  —  absence  of  funds. 

1.  Mandamus  will  not  lie  to  compel  payment  of  money  by  a  public  officer, 
if  there  is  no  fund  out  of  which  p&yment  can  be  legally  made. 

[See  note  on  this  question  beginning  on  page  572.] 
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ETiden(»  —  judicial  notice  —  puMic 
laws. 

2.  Public  laws  need  not  be  offered 

in  evidence  cince  the  court  takes  ju- 
dicial notice  of  them. 

[See  IS  R.  C.  L.  1064  et  aeq.] 

Mandamus  —  effect  of  lapse  of  appro- 
priation. 

3.  Under  constitutional  provisions 
that  no  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  an 
appropriation,  and  that  each  general 
assCTbly  shall  provide  appropriations 
for  expenses  for  government  until  the 
expiration  of  the  first  ffbcal  quarter 
after  adjournment  of  the  next  annual 
session,  public  officials  cannot  be  com- 
pelled by  mandamus  to  approve  a  pay 
roll  and  draw  a  warrant  for  payment 
of  the  salary  of  a  public  employee 
after  the  appropriation  has  become 
inert  because  of  expiration  of  such 
first  fiscal  quarter,  after  adjournment 


of  the  succeeding  legislature  without 
continuing  the  appropriation. 
[See  18  R.  0.  L.  227-229.] 

—  duration  on  reinstatement  before 
lapse. 

4.  Where  a  discharged  public  em- 
ployee, who  is  ordered  reinstated  by 
the  Public  Service  Commission  before 
lapse  of  the  appropriation  which  the 
legislature  has  made  for  his  salary, 
takes  no  steps  to  compel  payment  of 
such  salary  until  after  the  appropria- 
tion has  lapsed,  the  auditor  has  no 
reason  to  retain  the  amount  of  his 
salary  until  determination  of  the  ques- 
tion whether  or  not  he  will  be  entitled 
to  it,  and  therefore,  if  the  auditor 
turns  the  unexpended  money  back  into 
the  general  fund  of  the  state  after  the 
appropriation  has  lapsed,  mandamus 
will  not  lie  subsequently  to  compel 
payment  of  the  salary. 


Appeal  by  defendants  from  a  judsrment  of  the  Ciircuit  Court  for  Sanga- 
mon County  (Smith,  J.)  in  favor  of  relator  in  a  proceeding  for  a  writ 
of  mandamus  to  compel  payment  of  back  salary  alleged  to  be  due  him. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edward  J.  Brundage,  Attor-    19,  4  N.  W.  26 ;  State  ex  rel.  Coleman 


ney  General,  and  Clarence  N.  Boord, 
Assistant  Attorney  General,  for  ap- 
pellants : 

The  writ  of  mandamus  should  never 
be  awarded  unless  the  relator  shows  a 
clear  legal  right  to  have  the  thing 
sought  by  him  done;  nor  unless  he 
shows  that  it  is  the  clear  legal  duty 
of  the  respondents  to  do  the  thing  he 
seeks  to  have  done. 

McGann  v.  People,  194  III.  626,  62 
N.  E.  941;  People  ex  rel.  Rinne  v. 
Blocki,  203  III.  363,  67  N.  E.  809;  Swift 
V.  Klein,  163  111.  269,  45  N.  E.  219; 
People  ex  rel.  Greenwood  v.  Madison 
County,  126  111.  334,  17  N.  E.  802. 

The  petition  does  not  aver  that  there 
was  any  money  in  the  hands  or  con- 
trol of  the  respondents,  or  any  of 
them,  which  was  available  for  the  pay- 
ment of  the  claim  for  salary  sought  to 
be  enforced. 

Hall  V.  People,  57  111.  307;  People 
ex  rel.  Woodbury  v.  Pavey,  137  111.  585, 
27  N.  E.  697;  Martin  v.  Union  Drain- 
age Dist.  150  III.  App.  402;  State  Com- 
mission v.  Welch,  20  Cal.  App.  624, 129 
Pac.  974;  Shawnee  County  v.  State,  42 
Kan.  327,  22  Pac.  327;  Stevens  v,  Tru- 
man, 127  Cal.  165,  59  Pac.  397;  State 
ex  rel.  Lisk  v.  Otoe  County,  10  Neb. 


V.  Smith,  8  S.  C.  127. 

The  proof  does  not  show  that  there 
was  any  money  in  the  hands  or  control 
of  the  respondents,  or  any  of  them,  out 
of  which  the  payment  of  the  claims 
could  be  made. 

Hall  V.  People,  57  111.  307;  People 
ex  rel  Woodbury  v.  Pavey,  137  111.  585, 
27  N.  E.  697;  High,  Extr.  Leg.  Rem. 
§  346;  Fitzsimmons  v.  O'Neill,  214  111. 
494,  73  N.  E.  797;  Chicago  v.  People, 
210  111.  84,  71  N.  E.  816;  State  ex  rel. 
Bryson  v.  Daniel,  62  S.  C.  201,  29  S.  E. 
633;  McCaslan  v.  Major,  64  S.  C.  41, 
41  S.  E.  893;  Dunten  v.  State,  172  Ind. 
59,  87  N.  E.  733;  Monroe  County  v. 
State,  156  Ind.  550,  60  N.  E.  344;  Peo- 
ple ex  rel.  Atty.  Gen.  v.  Reis,  76  Cal. 
269,  18  Pac.  809;  State  ex  rel.  Booth  v. 
Bryan,  26  Or.  502,  38  Pac.  618. 

There  was  no  money  in  the  hands 
or  control  of  the  respondents,  or  any 
of  them,  out  of  which  the  payment  of 
the  salary  sought  to  be  enforced  could 
be  legally  made.  The  only  possible 
appropriation  out  of  which  the  said 
salary  of  the  relator  could  ever  have 
been  paid  lapsed  before  the  commence- 
ment of  this  action. 

People  ex  rel.  Caton  v.  Needles.  96 
111.  675;  People  ex  rel.  Brinkerho^  v. 
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Swisert,  107  111.  494;  People  ex  rel. 
Freeman  v.  Lippincott,  64  111.  256; 
People  ex  rel.  Harts  v.  Lippincott,  72 
ni  678;  State  ex  rel.  Bullock  Mfg.  Co. 
v.  Babcock,  22  Neb.  83.  33  N.  W.  709; 
State  ex  rel.  Dales  v.  Hoore,  36  Neb. 
579.  54  N.  W.  866;  State  ex  rel.  Nor- 
folk Beet-Sugar  Co.  v.  Moore,  50  Neb. 
88.  61  Am.  St.  Kep.  538,  69  N.  W.  378; 
HillT.  Rae,  52  Mont.  378,  L.R.A.1917A, 
495,  168  Pac.  826,  Ann.  Cas.  1917E, 
210;  SUte  V.  Medbery,  7  Ohio  St.  522; 
BoBWOTth  T.  Shuck,  118  Ky.  468,  81  S. 
V.  240;  State  ex  rel.  Morotz  v.  Rick- 
arda,  17  Mont.  440.  43  Pac.  604. 

The  writ  of  mandamus  will  not  be 
issued  where  the  court  can  see  that  it 
would  be  ineffective  or  useless. 

People  ex  rel.  Bruce  v.  Dunne,  258 
DI.  441,  45  L.R.A.(N.S.)  500.  101  N.  E. 
560;  People  ex  rel.  Molchan  v.  Streat- 
or,  258  111.  273,  101  N.  E.  599;  Ohio 
&  M.  R.  Co.  V.  People,  120  111.  200,  11 
N.  E.  347;  Cristman  v.  Peck,  90  111. 
150;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
756;  26  Cyc.  147;  Spelling,  Inj.  &  Extr. 
Rem.  2d  ed.  §  1377;  High,  Extr.  Leg. 
Rem.  2d  ed.  §14. 

The  writ  of  mandamus  will  not  be 
issued  to  compel  an  act  which  is  pro- 
hibited by  the  Constitution  or  law. 

People  ex  rel.  Thatcher  v.  Hyde 
Park,  117  111.  462.  6  N.  E.  33;  Knopf 
V.  Corcoran,  112  111.  App.  320;  State 
ex  rel.  Sullivan  v.  Schnitger,  16  Wyo. 
479, 95  Pac.  698;  25  Cyc.  150;  Spelling, 
Inj.  &  Extr.  Rem.  2d  ed.  §  1378 ;  High, 
Extr.  Leg.  Rem.  §  40;  People  ex  rel. 
Sherwood  v.  State  Canvassers,  129  N. 
Y.  360,  14  L.R.A.  646.  29  N.  E.  345; 
Chicot  County  v.  Kruse,  47  Ark.  80,  14 
S.  W.  469;  Carroll  County  v.  United 
States,  18  Wall.  71,  21  L.  ed.  771; 
United  States  v.  Clark  County,  95  XJ. 
S.  769, 24  L.  ed.  646. 

Hr.  BL  L.  Catron  for  appellee. 

BIr.  Justice  Cartwright  deliyered 
the  opinion  of  the  court: 

The  relator,  William  F.  Downs, 
filed  in  the  circuit  court  of  Sang- 
amon county  his  petition  for  a  writ 
of  mandamus  directed  to  the  board 
of  live  stock  commissioners,  the 
civil  service  commission,  the  audi- 
tor of  public  accounts,  and  the  state 
treasurer,  commandinsr  the  board 
of  live  stock  commissioners  to  certi- 
fy a  pay  roll  for  the  salaiy  of  the 
relator  as  messenger  of  the  board  at 
the  rate  of  $70  per  month,  from  the 
time  of  his  discharge  by  the  board 
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on  February  1,  1914,  to  May  1, 
1916,  -the  date  on  which  he  was 
certified  by  the  civil  service  com- 
mission to  the  position  of  messenger 
of  the  state  mining  board,  and  com- 
manding the  civil  service  commis- 
sion to  approve  such  pay  roll,  the 
auditor  to  issue  a  warrant  for  such 
salary,  and  the  state  treasurer  to 
countersign  and  pay  the  warrant. 
The  defendants  answered  the  peti- 
tion, and  a  replication  having  been 
filed,  the  cause  was  heard  by  the 
court  without  a  jury,  and  a  writ  of 
mandamus  was  awarded  for  pay- 
ment of  the  salary  from  the  1st  day 
of  February,  1914,  to  June  30, 1915, 
inclusive.  The  defendants  appealed 
from  the  judgment.  The  facts  are 
as  follows:  The  relator,  William 
F.  Downs,  was.  on  and  prior  to  July 
1.  1911,  an  employee -of  the  state 
under  the  classified  civil  service  as 
a  messenger  in  the  office  of  the  state 
board  of  live  stock  commissioners, 
and  was  so  employed  on  January  27, 
1914.  at  a  salaiy  of  $840  per  year, 
payable  in  monthly  instalments  of 
$70.  On  January  27,  1914,  the 
board  notified  him  that  his  services 
would  be  dispensed  with  after  Feb- 
ruary 1,  1914.  and  the  next  day  the 
president  of  the  board  filed  charges 
of  general  incompetency  against  him. 
On  February  1,  1914,  the  board 
removed  him  from  his  position,  and 
refused  to  permit  him  to  further 
perform  its  duties.  Thereafter  a 
hearing  was  had  before  W.  M. 
Allen,  an  investigator  of  the  civil 
service  commission,  who  made  a  re- 
port that  the  charge  of  general  in- 
competency was  not  sustained,  and 
that,  while  the  errors  committed 
the  relator  would  justify  an 
investigation  and  temporary  suspen- 
sion, they  did  not  justify  a  dismissal, 
and  he  recommended  a  reinstate- 
ment. On  June  30,  1914,  the  civil 
service  commission  sent  to  the  re- 
lator a  card  admitting  him  to  an 
efficiency  examination  for  the  posi- 
tion of  messenger,  to  be  held  on 
July  S,  1914.  The  relator  attended 
and  took  the  examination,  but  failed 
to  pass,  his  general  average  being 
63.06  per  cent.  On  September  29. 
1914,  the  civil  service  commission 
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passed  a  resolution  reciting  the 
hearing  before  Allen,  the  swearing 
of  witnesses  and  taking  of  testi- 
mony, and  found  that  the  charges 
were  proved,  and  discharged  the  re- 
lator from  the  position  of  messen- 
ger in  the  office  of  the  board  of  live 
stock  commissioners.  On  27, 
1915,  the  relator  applied  for  a  re- 
hearing of  the  charges,  and  the 
rehearing  was  had  before  Frank 
Trutter,  an  investigating  officer  of 
the  civU  service  commission,  who 
found  that  tito  charge  of  general  in- 
competency was  not  sustained  by 
tlie  proof,  and  that,  wbSLe  the  errors 
committed  justified  an  investiga- 
tion, and  perhaps  a  reprimand  of 
the  relator,  they  did  not  justify  dis- 
missal. On  September  16,  1915, 
the  eivil  service  commission  passed 
a  resolution  reciting  the  investiga- 
tion, and  finding  ^t  the  charge 
was  not  proved,  and  ordering  i3aa 
name  of  the  relator  to  be  placed  on 
the  preferred  reinstatement  list  for 
the  position  of  messenger  without 
allowance  of  pay  for  the  time  of 
suspension.  The  name  of  the  rela- 
tor was  placed  on  the  preferred  re- 
instatement list,  and  remained 
there  until  May  1,  1916,  when  he 
was  certified  to  the  position  of 
messenger  in  the  office  of  the  state 
mining  board. 

The  several  steps  which  the  rela- 
tor asked  the  court  to  compel  the 
defendants  to  perform  were  for  the 
purpose  of  withdrawing  from  the 
state  treasury  the  amount  necessary 
to  pay  the  relator  a  salary,  and  the 
conditions  under  which  that  may  be 
done  are  fixed  by  the  Constitution, 
§  17,  art.  4,  of  the  Constitution  pro- 
vides: "No  money  shall  be  drawn 
from  the  treasury  except  in  pur- 
suance of  an  appropriation  made  by 
law  and  on  the  presentation  of  a 
warrant  issued  by  the  auditor  there- 
on ;  and  no  money  shall  be  diverted 
from  any  appropriation  made  for 
any  purpose,  or  taken  from  any 
fund  whatever,  either  by  joint  or 
separate  resolution."  Section  18 
provides  as  follows:  "Each  gen- 
eral assembly  shall  provide  for  all 
the  appropriations  necessary  for 


the  ordinary  and  contingent  ex- 
penses of  the  government  until  the 
expiration  of  the  first  fiscal  quarter 
after  the  adjournment  of  the  next 
regular  session,  the  aggregate 
amount  of  whit^  shall  not  be  in- 
creased without  a  vote  of  two 
thirds  of  the  members  elected  to 
each  house,  not  to  exceed  the 
amount  of  revenue  authorized  by 
law  to  be  raised  in  such  time ;  and 
all  appropriations,  general  or  spe- 
cial, requiring  money  to  be  paid  out 
of  the  state  treasury,  from  funds 
belonging  to  the  state,  shall  end 
with  sudi  fiscal  quarter." 

The  act  of  the  general  assembly 
of  1913  appropriated  $840  per  an- 
num for  the  position  held  by  the 
relator  until  the  expiration  of  the 
first  fiscal  quarter  after  the  ad- 
journment of  the  next  regular  ses- 
sion, and  ended  at  that  time.  The 
general  assemb^  in  1915  made  no 
appropriation  for  the  salary  of  a 
messenger  of  the  state  board  of  live 
stock  commissioners  nor  any  ap- 
propriation from  which  the  salary 
of  the  relator  could  be  paid.  This 
suit  was  begun  on  May  8, 1916,  and 
there  was  then  no  money  in  iAie 
treasury,  nor  in  the  hands  or  under 
the  control  of  the  defendants,  or 
any  of  them,  out  of  which  the  pay- 
ment of  the  relator's  salary  could 
be  legally  made.  It  does  not  appear 
that  the  acts  of  the  general  assem- 
bly making  appropriations  in  1918 
and  1915  were  offered  in  evidence, 
nor  that  the  constitutional  provi- 
sions were  present-  „,.a*n«- 

ed    to    the    circuit  judicial  notloe- 

court,  but  those 
acts  were  public  laws,  of  which  the 
courts  had  judicial  knowledge,  and 
it  was  not  necessary  to  offer  them 
in  evidence.  Both  the  supreme  law 
and  the  public  laws  of  the  state  are 
judicially  noticed  by  the  courts. 
People  use  of  Peoria  County  v.  Hill, 
163  111.  186,  36  L.R.A.  634,  46  N.E. 
796;  Vance  v.  Rankin,  194  111.  625, 
88  Am.  St.  Rep.  173,  62  N.  E.  807; 
People  V.  Braun,  246  111.  428,  92  N. 
E.  917,  20  Ann.  Cas.  448 ;  1  Cham- 
berlayne,  Ev.  §  605.  If  there  is  no 
fund  in  the  control  of  the  officer  or 
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body  sou£:ht  to  be  coerced  to  pay 
mtmey,  out  of  which  the  payment 
can  be  letrally  made,  the  writ  of 

wiandamua  will  be 

denied,  for  the  ob- 
Sm'Si^tHSL    vioufl  reason  that 

courts,  in  adminis- 
tering the  law,  will  not  command 
an  act  to  be  done  which  is  contrary 
to  law.  Want  of  funds,  being  a 
complete  answer  to  a  petition  to 
compel  an  officer  to  pay  warrants 
dzawn  apon  him,  is  necessarily  a 
complete  answer  to  a  petition  to 
-ftrt  .f  im^  coinpel  an  officer  to 
•f«P9r*prte-     make  or  approve  a 

pay  roll,  or  to  draw 
a  warrant  for  such  payment  Peo- 
ple ex  rel.  Caton  v.  Needles,  96  111. 
575;  People  ex  rel.  Brinkerhoff  v. 
Swigert,  107  lU.  494;  People  ex  rel. 
Woodbury  v.  Pavey,  187  111.  585,  27 
N.  £.  697;  Chicago  v.  People,  210 
in.  84,  71  N.  E.  816;  Fitzsimmons 
T.  O'Neill,  214  111,  494,  73  N.  E.  797, 
18  R.  C.  L.  227 ;  19  Am.  &  Eng.  Enc. 
Uw,  2d  ed.  795;  26  Cyc  819;  Dun- 
ten  V.  State,  172  Ind.  59,  87  N.  E. 
733;  McCaslan  v.  Major,  64  S.  C. 
188,  41  S.  £.  893;  People  ex  rel. 
Atty.  Gen.  v.  BeiB,  76  Cai.  269,  IS 
Pac  809;  State  ex  rel.  Booth  v. 
Biyan,  26  Or.  602,  38  Pac.  618. 

Counsel  for  appellee  regards  the 
decisions  in  People  ex  rel.  Chatter- 
tra  V.  Secretary  of  State,  68  111.  90, 
and  People  ex  rel.  Harts  v.  Lippin- 
cott,  72  HI.  578,  as  sustaining  the 
judgment,  but  that  is  a  misappre- 
hension. In  People  ex  rel.  Chatter- 
ton  V.  Secretary  of  State,  a  petition 
for  writ  of  mandamus  was  filed  in 
this  court  to  compel  the  auditor  of 
public  accounts  and  the  state  treas- 
urer to  countersign  and  pay  a  war- 
rant for  printing  paper  sold  and 
delivered  to  the  state  hy  the  relator. 
A  contract  for  pai>er  for  the  use  of 
the  state,  in  pursuance  of  law,  had 
been  awarded  to  the  relator  and 
partly  performed.  The  general  as- 
sembly had  attempted  to  rescind  the 
contract,  and  the  secretary  of  state 
refused  to  accept  any  more  paper, 
and  the  auditor  refused  to  draw  a 
warrant  for  the  amount  due.  The 
answers  showed  that  there  was  no 
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money  in  the  treasury  to  pay  for 
the  paper,  and  the  court  said  that  if 
the  petition  was  to  compel  payment, 
alone,  the  answer  would  be  a  bar  to 
relief;  but  where  the  state  had  re- 
ceived services  or  property  of  an 
individual  under  a  contract  made  in 
pursuance  of  law,  it  was  the  duty 
of  the  auditor  to  draw  a  warran^ 
and  the  treasurer  to  countersign  it 
and  deliver  it  to  the  person  entitled 
to  receive  it,  whether  there  was 
money  in  the  treasury  or  not  for  Its 
payment,  and  it  cAiould  be  paid 
when  there  were  funds  for  the  pay- 
ment of  the  claim.  The  contiract 
was  made  pursuant  to  law,  and  the 
material  question  was  whether  the 
contract  was  binding  so  far  as  it 
had  been  performed  before  repudi- 
ation. Vouchers  were  payable  by 
the  Act  of  1849,  out  of  "any  moneys 
in.  the  treasury  not  otherwise  ap- 
propriated." There  was  no  ques- 
tion of  the  lapsing  of  an  appropria- 
tion. 

People  ex  rel.  Harts  v.  Lippin- 
cott,  supra,  was  also  a  petition  for 
a  writ  of  mandamus  commanding 
the  auditor  to  issue  his  warrant  for 
$60,  the  price  of  ten  volumes  of  the 
reports  of  the  decisions  of  this 
court.  The  only  question  submitted 
for  decision  was  whether  §  18  of 
article  4  of  the  present  Constitu- 
tion abrogated  all  laws  in  regard  to 
appropriations  for  the  payment  by 
the  state  for  the  opinions  of  this 
court,  or  whether  the  appropria- 
tions would  not  expire  until  the  end 
of  the  first  fiscal  quarter  after  the 
adjournment  of  the  next  regular 
session  of  the  general  assembly. 
The  decision  was  that  §§  8  and  4  of 
the  Act  of  1849,  relating  to  inci- 
dental expenses  of  state  officers  and 
the  mode  of  defraying  the  same, 
were  in  the  nature  of  standing  ap- 
propriations, which  did  not  expire 
until  the  period  fixed  by  the  present 
Constitution.  That  they  were  stand- 
ing appropriations  was  again  stat- 
ed in  People  ex  rel.  Stuckart  v. 
Day,  277  111.  643, 115  N.  E.  732,  and 
being  such,  it  was  held  that  the  re- 
lator's claim  f;houId  be  paid  when- 
ever there  wsre  funds  in  the  treas- 
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ury  which  might  be  lawfully  used 
for  that  purpose.  The  Lippincott 
Case  was  cited  in  People  v.  Swigert, 
supra,  in  support  of  the  doctrine 
that  all  appropriations,  whether  gen- 
eral or  special,  when  otherwise  un- 
limited, will  continue  in  force  and  be 
available  for  the  purposes  for  which 
they  were  made  until  the  expiration 
of  the  first  fiscal  quarter  after  the 
adjournment  of  the  next  regular 
session  of  the  general  assembly,  at 
which  time  all  appropriations  must 
lapse  and  cease  to  be  of  any  valid- 
ity. 

The  finding  of  the  civil  service 
commission  that  the  charge  against 
the  relator  was  not  proved,  and  the 
order  to  place  his  name  on  the  pre- 
ferred reinstatement  list,  was  on 
September  16, 1915,  before  the  lapse 
of  the  appropriation  from  which  his 
salary  could  have  been  paid,  but  he 
took  no  action  until  the  commence- 
ment of  this  suit,  and  permitted  the 


appropriation  to  lapse.  The  audi- 
tor, therefore,  had  no  reason  to  re- 
tain the  amount  claimed  by  the  re- 
lator until  it  should  be  judiciidly 
determined  whether  he  was  entitled 

to  it  or  not,  and  by  _a„Mio.  «-  «. 
virtue  of  the  Con-  tii»fiite»eiit 

stitution    the  ap- 
propriation  came  to  an  end,  and  any 
unexpended    balance  was  turned 
back  into  the  general  funds  of  the 
state. 

The  Circuit  Court  erred  in 
awarding  the  writ,  and  the  judg- 
ment is  reversed. 

NOTE. 

The  subject  of  mandamus  to  com- 
pel payment  of  salary  of  public  officer 
or  employee  is  treated  in  the  annota- 
tion following  Hattox  v.  Board  of  Eda- 
cation,  post,  672.  For  the  point  in- 
volved in  the  reported  case  (Pbopu 
EX  REL.  Downs  v.  Bbown,  ante,  563), 
see  subd.  II.  a,  of  that  annotation. 


J.  H.  MATTOX 

V. 

BOARD  OP  EDUCATION  OF  LIBERTY  COUNTY. 

Oeorgta  Supreme  Court-^ovemher  10,  1918, 
(148  6a.  677,  97  S.  E.  632.) 

Mandamus  —  to  pay  salary. 

1.  Where  a  county  board  of  education,  having  wrongfully  paid  the  sal- 
ary incident  to  the  office  of  county  superintendent  of  education  to  the  de 
facto  officer,  refuses  payment  to  the  de  jure  officer  upon  the  establishment 
of  his  right,  a  money  judgment  against  the  board  of  education  would  be 
of  no  practical  benefit  to  such  de  jure  officer,  and  mandamus  would  be 
the  proper  remedy. 

{See  note  on  this  question  beginning  on  page  572.] 

Officer  —  de  facto  —  payment  —  the  action  of  the  government  through 

effect.  its  authorized  board  is  arbitrary,  and 

2.  Where  the  government  in  good  not  in  good  faith,  the  contrary  rule 
faith  pays  the  salary  incident  to  an  of-  would  apply. 

fice  to  a  de  facto  officer  holding  by  color  [See  22  R.  C.  L.  541-545.] 

of  title,  it  cannot  be  compelled  to  pay  — salaxy  paid  to  de  facto  officer  — 

the  salary  a  second  time  to  the  officer  remedy. 

de  jure  when  he  has  recovered  the  of-  S.  The  remedy  of  a  de  jure  officer 

fice ;  and  the  de  jure  officer,  upon  estab-  whose  salary  has  in  good  faith  been 

lishing  his  right  to  the  office,  would  paid  to  a  de  facto  officer  is  Iqr  action 

have  to  look  to  the  de  facto  officer  for  against  the  latter, 

the  moneys  so  received  by  him.  Where  [See  22  R.  C*  L.  546,  646.] 


Headnotes  1  and  2  by  Gilbert,  J. 

(Atkinson,  J.,  dissents  in  part.) 
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Cebtification  by  the  Court  of  Appeals  for  the  determination  by  the 
Supreme  Court  of  questions  arising  upon  error  to  review  a  judgment  sw 
taiiiing  a  demurrer  to  and  dismissing  a  petition  filed  to  recover  the  amount 
cf  salary  alleged  to  be  due  plaintiff  as  county  superintendent  Questions 
SMwereeL 


The  questions  upon  which  the 
court  of  appeals  requested  instruc- 
ticms  from  the  supreme  court  were 
88  follows : 

"J.  H.  Mattox  was,  on  the  first 
Wednesday  in  October,  1910,  regu- 
larly elected  superintendent  of  edu- 
cation of  Liberty  county  for  tiie  term 
of  four  years  beginning  May  7, 
1912;  and,  after  his  election  had 
been  declared  by  the  proper  authori- 
ties, his  commission  of  office  was 
duly  forwarded  by  the  governor  to 
the  ordinary  of  Liberty  county,  with 
directioii  that  it  be  delivered  to  Mat- 
tox upon  presentation  by  him  of  a 
proper  bond  approved  by  the  board 
of  education  of  that  county  and  his 
taking  the  oath  of  office.  By  act  of 
the  general  assembly,  passed  in  1912 
(Acts  1912,  p.  162),  the  term  of 
office  for  which  he  had  been  elected 
was  extended  to  January  1,  1917. 
Prior  to  the  commencement  of  the 
term  for  which  he  had  been  elected, 
he  executed  and  presented  to  the 
board  of  education  a  bond  condi- 
tioned upon  the  faithful  perform- 
ance of  his  duty  under  the  law,  the 
amount  and  sufficiency  of  which 
have  not  been  questioned.  '  The 
board  of  education  refused  to  ap- 
prove the  bond,  basing  the  refusal 
opon  alleged  misconduct  of  the 
I^aintiff  before  his  election  to  office, 
and  his  qualifications  in  respect  to 
previous  citizenship  in  the  county 
for  a  certain  period.  The  plaintiff 
applied  for  the  writ  of  mandamus 
to  compel  the  board  to  approve  his 
official  bond,  and,  in  response  to  the 
role  nisi  issued  upon  the  petition, 
the  board  filed  a  demurrer  and  an 
answer.  The  demurrer  was  su»- 
tained,  and  this  was  reversed  by  the 
supreme  court.  Mattox  v.  Jones, 
141  Ga.  649,  81  S.  E.  861.  The  case 
was  then  tried  and  a  verdict  re- 
turned in  favor  of  the  plaintiff,  and, 
on  exceptions  by  the  board  to  the 
overruling  of  its  motion  for  a  new 
trial,  the  judgment  was  affirmed  by 


the  supreme  court.  See  Jones  ,v. 
Mattox,  146  Ga.  629,  92  S.  E.  202. 
Before  the  last  decision  of  the  su- 
preme court,  the  plaintiff  filed  the 
present  suit  against  the  board  of 
education  in  their  official  capacity, 
for  a  part  of  the  salary  which  he 
claimed  was  due  him  as  county  su- 
perintendent of  education,  and  later, 
by  amendment,  after  his  term  of 
office  had  expired,  sued  for  the 
amount  of  the  fixed  salary  for  the 
entire  term  of  four  years  and  eight 
months ;  it  being  alleged  in  the  peti- 
tion that  the  defendant  had  illegaHy 
elected  another  person  to  fill  the  of- 
fice, and  had  illegally  been  paying  to 
that  person  the  plaintiff's  salary 
since  the  1st  of  May,  1912.  The  de- 
fendant filed  a  general  demurrer,  on 
the  ground  that  'said  petition  is  not 
sufficient  in  law.*  The  court  sus- 
tained the  demurrer  and  dismissed 
the  petition,  and  to  that  ruling  the 
plaintiff  excepts.  It  is  contended 
by  counsel  for  the  defendant  in  er- 
ror that  the  court  properly  sustained 
the  demurrer,  because  *there  is  no 
authority  of  law  for  suing  the  coun- 
ty board  of  education  of  Liberty 
county,  Georgia,'  and  the  petition- 
er shows  that  the  salary  has  been 
paid  to  a  de  facto  officer ;  and,  when 
so  paid,  the  de  jure  officer  cannot 
maintain  an  action  for  the  same 
against  the  county  authorities.* 

"(1)  Would  the  rule  as  stated  in 
Morel  v.  Sylvania  &  G.  R.  Co.  134 
Ga.  687,  68  S.  E.  588,  that  'a  de 
jure  officer  cannot  recover  from  the 
government  or  its  subordinate  cor- 
porations, the  amount  of  salary  paid 
to  a  de  facto  officer  while  the  latter 
occupied  the  office  and  discharged 
its  duties,  although  he  was  subse- 
quently ousted  at  the  instance  of  the 
de  jure  officer,  have  application  in 
the  present  case,  where  the  issue  as 
raised  was  not  between  the  two  offi- 
cials themselves,  but  where  the  con- 
test was  entirely  between  the  de  jure 
officer  and  the  governing  authority, 
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and  where  the  alleged  officer  de 
facto  came  into  office  solely  by  the 
illegal  act  of  the  governing  authority 
itself? 

"(2)  If  the  rule  indicated  does 
not  preclude  a  recovery  by  the  plain- 
tiff as  against  the  governing  au- 
thority, does  the  fact  that  the  claim 
does  not  arise  out  of  any  contrac- 
tual relation  between  the  parties 
(and  thus  might  be  distinguished 
from  suits  such  as  have  been  recog- 
nized in  the  case  of  Board  of  Edu- 
cation V.  Palmer,  134  Ga.  662,  68  S. 
E.  583),  but  is  intended  to  compel 
the  board  to  pay  a  salary  fixed  and 
established  by  law,  make  mandamus 
the  proper  and  exclusive  remedy?" 

Mr.  H.  H.  Elders  for  plaintiff  in 
error. 

Messrs.  Parker  &  Parker  and  W.  B. 
Stubbs,  for  defendant  in  error: 

A  county  or  municipality  which  has 
paid  a  salary  to  a  de  facto  officer,  who 
performs  the  duties  of  the  oflSce  under 
color  of  title  while  the  right  to  it  was 
in  litigation,  cannot  be  held  liable 
therefor  again  to  another  who  may 
thereafter  establish  his  title  to  the  of- 
fice. 

Coughlin  McElroy,  74  Conn.  S97, 
92  Am.  St.  Bep.  224,  60  Atl.  1026;  Full- 
er V.  Roberts  County,  9  S.  D.  216,  68  N. 
W.  308;  State  ex  rel.  Greeley  County  v. 
Mihie,  36  Neb.  301,  19  L.R.A.  689,  38 
Am.  St.  Rep.  724.  54  N.  W.  621;  Wal- 
den  V.  Headland.  166  Ala.  662,  47  So. 
79;  Bier  v.  Gorrell,  30  W.  Va.  96, 8  Am. 
St.  Rep.  17,  3  S.  E.  30;  Glascock  t. 
Lyons,  20  Ind.  1,  83  Am.  Dec.  299; 
Kessel  v.  Zeiser,  102  N.  Y.  114,  66  Am. 
Rep.  769,  6  N.  E.  674;  Kreitz  v.  Beh- 
rensmeyer,  149  111.  496,  24  L.R.A.  69, 
36  N.  E.  983;  Demerest  v.  New  York, 
147  N.  Y.  203,  41  N.  E.  405;  Leonard 
V.  Terre  Haute.  48  Ind.  App.  104,  93 
N.  E.  872. 

Gilbert,  J.,  delivered  the  opinion 
of  the  court: 

1.  Where  the  government  in  good 
faith  pays  the  salary  incident  to  an 
office  to  a  de  facto  officer  holding  by 
color  of  title,  while  he  is  still  in  pos- 
session of  the  office,  the  government 

cannot  be  compelled 
SErm^^^gST  to  pay  it  a  second 

time  to  the  officer 
de  jure  when  he  has  recovered  the 
office.  Where,  however,  the  govern- 


ment, through  its  authorized  board, 
does  not  act  in  good  faith,  but  ar- 
bitrarily and  illegally  deprives  the 
de  jure  officer  of  his  office,  and  pays 
the  salary  incident  thereto  to  one 
who  performs  the  duties  of  the  of- 
fice by  virtue  only  of  the  illegal  acta 
of  the  board,  the  de  jure  officer  is 
entitled  to  recover  his  salary. 

The  excerpt  from  the  decision  of 
Morel  v.  Sylvania  &  G.  R.  Co.  134 
Ga.  687,  68  S.  E.  588,  in  the  first 
question  propounded  by  the  court 
of  appeals,  was  not  an  acb'udication 
by  this  court,  and  did  not'  rule  up- 
on the  question  herein  involved. 
That  case  involved  a  suit  between 
an  individual  and  a  railroad  com- 
pany; and  while  the  court,  in  the 
opinion,  stated  a  principle  that  had 
been  held  in  other  jurisdictions,  it 
also  stated  that  "the  present  case 
does  not  involve  a  governmental  cor- 
poration, but  a  case  of  an  ex-presi- 
dent and  ex-officials  of  a  railroad 
corporation  remaining  in  possession 
and  causing  salaries  to  be  paid  to 
themselves  without  authority  of  the 
company.  .  .  .  The  rights  of  the 
public  in  dealing  with  de  facto  of- 
ficers are  not  involved." 

The  statement  of  the  rule  as  be- 
tween the  public  and  de  facto  of- 
ficers was  obiter.  The  quoted  ex- 
tract from  l^e  opinion  was  used 
merely  as  an  illustration  and  by  way 
of  argument.  The  principle  in- 
volved in  the  first  question  pro- 
pounded is  one  of  first  impression 
in  this  state.  The  necessity  of  or- 
derly government  and  for  ihe  re- 
muneration of  those  who  carry  out 
tile  duties  of  government  forms  the 
basis  for  the  rule  that  has  been 
adopted,  rendering  the  government 
immune  from  the  further  payment 
of  salaries  where  it  has,  in  good 
faith,  paid  to  a  de  facto  officer  hold- 
ing under  color  of  title.  In  such  « 
case  the  de  jure  of- 
ficer  who  after-  to  de  (Mto 
wards  establishes 
his  right  to  the  office  must  look  to 
the  de  facto  officer  to  recover  the 
salary  wrongfully  paid  to  the  latter. 
Governmental  boards  and  agents 
cannot  be  allowed  to  arbitrarily  and 
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fliegally  prevent  one  rightfully  en- 
titied  to  a  pubic  office  from  discharg- 
ing the  duties  thereof,  and  deprive 
him  of  the  salary  incident  thereto ; 
otherwise  a  governmental  board 
constituted  for  ministerial  purposes 
might  deprive  the  people  themselves 
of  their  right  to  select  tiieir  own 
public  officers.  For  tiie  reason  above 
stated,  we  think  the  correct  rule  is 
dependent  upon  the  good  faith  of  the 
action  of  the  board  in  depriving  the 
de  jure  officer  of  his  office  and 
the  payment  of  the  salary  to  the  de 
facto  officer.  "The  salary  of  an  of- 
ficial position  belongs  to  the  officer 
occupying  such  position  as  an  inci- 
dent to  the  office,  and  does  not  de- 
pend upon  his  performance  of  the 
duties  of  the  office."  Leonard  v. 
Terre  Haute,  48  Ind.  App.  104,  93 
N.  E.  872;  Throop,  Pub.  Off.  §  516. 

Upon  the  various  phases  oi  this 
question,  the  courts  of  this  country 
are  in  direct  conflict,  and  present  a 
variety  of  rules.  For  a  thorough 
eonsideiation  of  the  different  rules 
and  opinions  entertained,  reference 
is  made  to  Mechem,  Pub.  Off.  ^§ 
332  et  seq.;  Throop,  Pub.  Off.  §§ 
513-516;  Coughlin  v.  McElrwy,  74 
Conn.  397,  92  Am.  St.  Rep.  226,  50 
Atl.  1025.  The  case  of  Coughlin  v. 
UcElroy,  cited  above,  is  a  liiorough- 
ly  considered  case,  citing  many  de- 
cisions from  the  courts  of  many 
states  upon  the  question.  The  facts 
of  that  case  show  that  the  de  facto 
officer  was  the  incumbent  who  failed 
of  re-election,  but,  believing  that  he 
had  been  re-elected,  retained  the  of- 
fice until  the  supreme  court  decided 
^inst  him.  In  the  meantime  the 
dty  of  Bridgeport  continued  to  pay 
him  the  fees  of  the  office,  and  it  ap- 
peared that  neither  the  municipality 
nor  the  de  facto  officer  had  any  rea- 
son to  believe  that  the  re-election  of 
the  incumbent  was  in  doubt.  The 
bona  fides  of  the  transaction  were, 
therefore,  fundamental. 

2.  The  salary  due  a  county  su- 
perintendent of  education  is  paid 
out  of  public  funds  when  approved 
tqr  the  county  board  of  education. 
The  county  board  is  not  the  custodi- 
an of  public  funds.  It  is  not  a  body 


corporate  with  authority  to  sue  and 
be  sued  in  the  ordinary  sense.  Sec- 
tion 1525  (d)  of  Park's  Anno.  Pol, 
Code,  cited  by  counsel  for  plaintiff, 
is  not  operative  in  Liberty  county. 
It  is  a  part  of  the  act  of  the  general 
assembly  of  1912,  which  was  intend- 
ed to  have  the  effect  of  a  general 
law,  but  with  local  application. 
Park's  Anno.  Pol.  Code,  §  1525  (a). 
A  money  judgment  against  the 
board  of  education  for  salary  due 
the  superintendent  would  be  of  no 
practical  benefit  to  the  latter,  as  it 
could  subject  nothing  to  levy  and 
sale;  therefore,  a  suit  at  law  of  this 
character  affords  the  officer  no  rem- 
edy. Mandamus  is 
the  remedy  to  wm-  TJ^^t^^IuT^r. 
pel  a  public  officer 
or  a  county  board  to  perform  a  duty 
imposed  by  law.  It  is  the  remedy 
in  this  case,  because  it  is  the  only 
adequate  and  specific  remedy  at 
law.  It  is  available  only  when  it  is 
exclusive.  Civ.  Code,  1910,  §  5440 : 
Shannon  v.  Reynolds,  78  Ga.  760,  3 
S.  E.  653;  Gamble  v.  Clark.  92  Ga. 
695,  19  S.  E.  54;  West  v.  Hancock 
County,  103  Ga.  737,  30  S.  E.  573 ; 
Clark  V.  Eve,  134  Ga.  790,  68  S.  E. 
598  (6a).  "The  teat  to  be  applied, 
therefore,  in  determifiing  upon  the 
right  to  relief  by  mandamus,  is  to 
inquire  whether  the  party  aggrieved 
has  8  clear  legal  right,  and  whether 
he  has  any  other  adequate  remedy, 
since  the  writ  belongs  only  to  those 
who  have  legal  rig^its  to  enforce, 
who  find  themselves  without  an  ap- 
propriate legal  remedy.  In  this 
sense  mandamus  may  be  regarded 
as  a  dernier  resort,  to  be  used  when 
the  law  affords  no  other  adequate 
means  of  relief.  And  whenever  the 
conditions  above  noticed  coexist,  the 
right  to  the  extraordinary  aid  of  a 
mandamus  may  be  regarded,  as  to 
that  extent,  ex  debito  justicise.  To 
warrant  the  relief,  however,  the 
right  whose  enforcement  is  sought 
must  be  a  complete  and  not  merely 
an  inchoate  right."  High,  Ex^r. 
Leg.  Rem.  3d  ed.  §  10.  For  a  collec- 
tion of  the  decisions  of  this  court 
with  reference  to  the  availability  of 
mandamus  as  a  remedy,  see  9  Mich. 
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Enc.  Dig.  (Ga.)  163,  164;  Eureka      All  the  Justices  concur  (Fish,Clu 

Pipe  Line  Co.  v.  Rigss,  Ann.  Gas.  J.,  specially),  except  Atkinson,  J., 

1918A,  995»  and  note  (76  W.  Va.  who  dissents  as  to  the  first  division 

368,  83  S.  £.  1020).  of  the  opinion. 

ANNOTATION. 

Handamm  to  compd  payment  of  aalary  of  pabUc  officer  vi  vmi^Aastm, 


I.  General  rule: 

A.  Eule  stated,  672. 
b.  Necessity  of  demand,  574. 
c  Existence  of  other  adequate  rem- 
edy, 674. 
d.  Nature  of  duty  to  be  enforced: 

1.  Ministerial  duty  to  pay,  676. 

2.  Effect  of  discretion  as  to 

payment,  678. 

/.  QenertU  rul«. 

a.  Rule  stated. 

Where  the  duty  to  pay  the  salary 
of  a  public  officer  or  employee  is  pure- 
ly ministerial,  inTolTinsr  no  element  of 
discretion,  and  there  is  no  adequate 
legal  remedy  whereby  payment  may 
be  enforced,  mandamus  is  ordinarily 
the  proper  remedy  to  compel  payment. 

Alabama. — Nichols  v.  Comptroller 
(1833)  4  Stew.  &  P.  154;  Reynolds  v. 
Taylor  (1869)  43  Ala.  420;  State  ex 
rel.  Moniac  v.  Brewer  (1878)  62  Ala. 
215,  See  also  .McKinney  v.  Reynolds 
(1870)  44  Ala.  660. 

Arlumsas. — Byrd  t.  Conway  (1844) 
5  Ark.  436. 

California.  —  Ward  v.  Forkner 
(1897)  5  Cal.  Unrep.  806,  50  Pac.  713. 
See  also  Quigg  v.  Evans  (1896)  121 
Cal.  546,  53  Pac.  1093;  Stevens  v.  Tru- 
man (1899)  127  Cal.  155,  59  Pac.  397; 
Scott  V.  Boyle  (1912)  164  Cal.  321,  128 
Pac.  941 ;  Galeoier  v.  Honeycutt 
(1916)  173  Cal.  100, 169  Pac.  695;  Gib- 
son V.  Civil  Service  Commission 
(1915)  27  Cal.  App.  396,  150  Pac.  78. 

Colorado. — Flower  v.  Casey  (1919) 
—  Colo.  — ,  181  Pac.  193. 

Florida. — State  ex  rel.  Weeks  v. 
Gamble  (1870)  13  Fla.  9;  State  ex  rel. 
Baas  v.  McKinnon  (1914)  68  Fla.  648, 
67  So.  77. 

Idaho. — Jeffreys  v.  Huston  (1911) 
23  Idaho,  372,  129  Pac.  1065;  Ward  v. 
Holmes  (1918)  26  Idaho,  602,  144  Pac 
1104. 

Illinois. — People  ex  rel.  Mosby  v. 
Stevenson  (1916)  272  111.  215,  111  N. 


n.  Defenses; 

a.  Absence   of   appropriation  or 

funds,  679. 

b.  Title  in  dispute,  681. 

c.  Salary  in  dispute,  582. 

d.  Payment  to  third  person,  583. 
«.  Laches,  588. 

E.  695.  See  also  Chicago  v.  O'Hara 
(1871)  60  111.  418;  Ward  Cook 
(1898)  78  111.  App.  111. 

Indiana. — State  ex  rel.  McGregor  v. 
Cooprider  (1884)  96  Ind.  279. 

Kentucky.— Page  v.  Hardin  (1848) 
8  B.  Mon.  648.  See  also  Auditor  v. 
Adams  (1852)  13  B.  Mon.  160;  Judge 
&  Justices  of  Hickman  Coun^  Ct  v. 
Moore  (1867)  2  Bush,  108;  HemphUl 
T.  Coulter  (1902)  23  Ky.  L.  Rep.  2387, 
67  S.  W.  3;  O'Connor  v.  Weissinger 
(19115  142  Ky.  452,  134  S.  W.  1127; 
Schmitt  V.  Dooling  (1911)  145  Ky.  240, 
36  L.R.A.(N.S.)  881,  140  S.  W.  197. 
Ann.  Cas.  1913B,  1078. 

Louisiana. — State  ex  rel.  Merchant 
v.  Thompson  (1876)  Man.  Unrep.  Cu. 
78.  See  also  State  ex  rel.  Elmore  v. 
Jumel  (1880)  Man.  Unrep.  Cas.  225; 
Shaw  V.  Howell  (1866)  18  La.  Ami. 
195;  State  ex  rel.  Samuel  v.  Jumel 
(1878)  30  La.  Ann.  339;  State  ex  reL 
Young  v.  Capdevielle  (1914)  135  La. 
669,  65  So.  890. 

Bfichigan. — People  ex  rel.  Briatow  v. 
Macomb  County  (1855)  3  Mich.  475; 
Boyd  V.  Detroit  Bd.  of  Health  (1905) 
140  Mich.  306,  103  N.  W.  605.  See  also 
People  ex  rel.  Schmittdiel  v.  Board  of 
Auditors  (1865)  13  Mich,  233;  Mc- 
Bride  V.  Grand  Rapids  (1881)  47  Mich. 
236,  10  N.  W.  353;  Granger  v.  French 
(1908)  152  Mich.  356,  125  Am.  St.  Rep. 
416,  116  N.  W.  181. 

Mississippt — Swann  v.  Buck  (1866) 
40  Miss.  268. 

Missouri. — State  ex  rel.  Vail  v. 
Draper  (1871)  48  Mo.  213;  Sanford  t. 
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Kuuu  City  (1879)  69  Mo.  466.  See 
also  State  ex  rel.  Vail  v.  Draper 
(1872)  50  Mo.  353;  State  ex  rel.  Hawes 
T.  Mason  (1899)  153  Mo.  23,  54  S.  W. 
$24;  State  ex  rel.  Mermod  v.  Heege 
(1890)  89  Mo.  App.  49;  State  ex  rel. 
Harvey  t.  Gilbert  (1909)  163  Mo.  App. 
m,  147  S.  W.  50K. 

Mimtana. — State  ex  rel.  Thompson 
T.  Kenney  (1890)  9  Moat.  223,  28  Pac. 
7S3.  See  also  State  ex  rel.  Rotwitt  v. 
Hickman  (1890)  9  Mont.  870,  8  UR.A. 
403, 28  Pac.  740. 

Nebraska. — Moores  t.  State  (1903) 
i  Neb.  (Unof.)  285,  93  N.  W.  986. 

New  Jersey. — Apgar  v.  School  Dist. 
(1870)  34  N.  J.  h.  808.  See  also  State 
ex  rel.  Knight  v.  Ocean  Goanty  (1886) 
48  N.  J.  L.  70;  8  Atl.  344;  Thompson 
T.  Board  of  Education  (1895)  57  N.  J. 
L  628.  31  Atl.  168;  State  ex  rel.  Craiie 
v.Shoenthal  (1908)  76  N.  J.  L,  378,  69 
Atl.  972;  Schwarzrock  v.  Board  of 
Education  (1917)  90  N.  J.  L.  370^  101 
AtL894. 

New  Mexico. — State  ex  rel.  Stephens 
T.  State  Corp.  Commission  (1918) 
N.  H.       P.UJL1919B,  889,  176  Pac. 

m. 

New  York. — People  «c  rel.  Morris 
T.  Edmunds  (1863)  15  Barb.  529;  Peo- 
jUamnL  Walsh  v.  Smith  (1879)  77  N. 
Y.  S47;  People  ex  rel.  Nugent  v.  Police 
Gomrs.  (1889)  114  N.  Y.  245.  21  N.  K 
421;  People  ex  rel.  Cronin  v.  Cottey 
(1892)  131  N.  Y.  569,  30  N.  E.  64,  af- 
firming (1891)  62  Hun,  86,  16  N. 
Y.  Supp.  501;  People  ex  rel.  Bed- 
ford V.  McWilliams  (1905)  56  Misc. 
a»G^  106  N.  Y.  Supp.  459;  People  ex 
kL  Schneider  t.  Pr«nderga8t  (1916) 
9i  Misc.  481,  169  N.  Y.  Supp.  574, 
reversed  on  other  grounds  in  (1916) 
172  App.  Div.  216, 158  N.  Y.  Supp.  615. 

Nnth  Orolina. — Robinson  v.  How- 
ird  (1881)  84  N.  C.  151;  Eoonce  t. 
Joaea  County  (1889)  106  N.  C.  192,  10 
S.  E.  1038. 

OUo^-Case  v.  Wresler  (1856)  4 
Ohio  St.  561;  State  ex  rel.  Olds 
Franklin  County  (1870)  20  Ohio  St 
421;  SUte  ex  rel.  Miller  v.  Massillon 
(1902)  24  Ohio  C.  C.  249. 

Oklahoma.  —  Guthrie  v.  Territory 
(1889)  1  Okla.  188,  21  L.R.A.  841,  31 
Fac.  190;  Ryan  v.  Humphries  (1915) 


60  Okla.  843,  L.R.A.1915F.  1047,  160 
Pac.  1106. 

Panama^Smith  Jackson  (1917) 
154  C.  C.  A.  449,  241  Fed.  747. 

PennsylTania. — Com.  ex  rel.  Hep- 
bum  V.  Mann  (1843)  6  Watta  &  S.  403; 
Renshaw  v.  Blankenburg  (1878)  28 
Pa.  Dist  R.  651. 

South  Carolina.  —  State  ex  rel. 
Marshall  t.  Starling  (1880)  18  S.  C. 
262. 

Tennessee.— Burch  t.  Baxter  (1873) 

12  Heisk.  601;  Morley  v.  Power  (1880) 
5  Lea,  691.  See  also  Arrington  v. 
Cotton  (1872)  1  Baxt  316;  State  ex 
rel.  Kercheval  v.  Nashville  (1886)  16 
Lea,  697,  64  Am.  Rep.  427. 

Texas.— Pickle  v.  McC:alI  (1893)  86 
Tex.  212,  24  S.  W.  266;  Denman  t. 
Coffee  (1906)  42  Tex.  Civ.  App.  78,  91 
S.  W.  800. 

Utah.— Kendall  v.  Raybauld  (1896) 

13  Utah,  226,  49  Pac.  1034.  See  also 
State  ex  rel.  Bache  v.  Richards  (1897) 
15  Utah,  477,  49  Pac.  532, 

Washington. — State  ex  rel.  Dudley 
T.  Daggett  (1902)  28  Wash.  1,  68  Pac. 
840;  State  ex  rel.  Roe  v.  Seattle  (1916) 
88  Wash.  589,  153  Pac.  336.  See  also 
State  ex  rel.  Beach  v.  Olsen  (1916)  91 
Wash.  56,  157  Pac.  34. 

West  Virginia.— State  ex  rel.  Hall  v. 
Monongalia  County  Ct  (1918)  82  W. 
Va.  564,  96  S.  E.  966. 

Canada. — See  Rex  v.  Justices  of  Ni- 
agara (1826)  Taylor,  K.  B.  894;  Re 
Fergus  (1869)  18  U.  C.  Q.  B.  341;  Re 
Derby  (1889)  19  Ont  Rep.  61;  Cape 
Breton  County  v.  McKay,  18  Can.  S.  C. 
639;  Ex  parte  Carter  (1896)  83  N. 
B.  6. 

Thus,  in  State  ex  rel.  McGregor  v. 
Cooprider  (1884)  96  Ind.  279,  it  was 
said:  "If  from  any  cause  a  school 
township  shall  become  indebted  to 
anyone  for  past  tuition,  it  seems  to  us 
that  any  tuition  funds  of  such  town- 
ship,  then  on  hand  or  thereafter  re- 
ceived, would  be  applicable  to  the  pay* 
ment  of  its  past-due  indebtedness  for 
tuition  purposes;  and  that  it  would  be 
the  duty  of  the  trustee  of  such  town- 
ship to  apply  such  funds,  when  re- 
ceived, to  the  payment  of  any  such 
past  indebtedness.  Where  such  official 
duty  exists,  we  need  not  argue  for  the 
purpose  of  showing  that  the  perform- 
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ance  of  such  duty,  by  the  proper  of- 
ficer charsred  therewith,  may  be  en- 
forced by  writ  of  mandate." 

So,  in  Swann  v.  Buck  (1866)  40  Miss. 
268»  the  court  said:  "That  the  right 
of  a  public  officer  to  receive  a  warrant 
for  the  salary  attached  hj  law  to  his 
ofSce  belongs  to  the  class  of  cases  to 
which  the  writ  of  mandamus  is  ap- 
plicable was  expressly  adjudged  in 
Page  V.  Hardin  (1848)  8  B.  Men,  (Ky.) 
648,  by  the  supreme  court  of  Kentucky, 
and  has  been  recognized  in  several 
cases  by  this  court  And  it  may  be 
observed  generally  that  in  all  cases 
where  the  right  of  the  parly  and  the 
amount  he  is  entitled  to  receive  from 
the  state  are  clearly  ascertained  by 
law,  leaving  no  discretion  to  the  aud- 
itor, and  there  is  an  existing  appro- 
priation for  its  payment,  the  duty  to 
issue  the  warrant  may  be  regarded  as 
pnrcdy  ministerial,  and  as  one,  the  per- 
formance of  which,  in  a  case  in  other 
respects  proper,  may  be  enforced  by 
mandamus." 

b.  NeeeaaUy  of  demand, 
tt  has  been  held  that  demand  of  pay- , 
ment  and  a  refusal,  express  or  implied, 
are  prerequisite  to  mandamus  to  com- 
pel the  payment  of  the  salary  of  a 
public  officer  or  employee.  Shirley  v, 
Cottonwood  School  Dist.  (1892)  3  Gal. 
Unrep.  605,  31  Pac.  365;  State  ex  rel. 
Hull  V.  Davis  (1871)  17  Minn.  429,  Gil. 
406.  See  also  State  ex  rel.  Lindabury 
Ocean  County  (1886)  47  N.  J.  L. 
417,  I  Atl.  701. 

Thus,  in  Shirley  v.  Cottonwood 
School  Dist.  (Cal.)  supra,  it  appeared 
that  a  public  school-teacher  was  pre- 
vented by  the  board  of  trustees  from 
completing  her  contract.  She  was  at 
all  times  ready  and  willing  to  fulfil 
her  part  of  the  contract^  but  did  not 
make  a  demand  for  her  salary  for  the 
period  when  she  was  prevented  from 
teaching.  The  court  said  tiiat  it  was 
an  imperative  rule  of  the  law  of  man- 
damus that,  previous  to  the  making  of 
the  application  to  the  court  for  a  writ 
to  command  the  performance  of  any 
particular  act,  a  demand  must  have 
been  made  by  the  claimant,  and  this 
must  have  been  met  by  an  express  or 
implied  refusal  to  pay. 
In  State  ex  rel.  Hull  v.  Davis 


(Minn.)  supra,  the  petitioner  for  a 
writ  of  mandamus  to  compel  the  treas- 
urer of  a  school  district  to  pay  her 
salary  as  a  school-teacher  did  not 
prove  a  demand  therefor.  The  court 
said  that  a  demand  was  essential,  and 
that,  ab  mandamus  would  not  be  grant- 
ed unless  a  clear  right  thereto  was 
shown,  the  writ  must  be  denied. 

0.  Xxtateiwe  of  either  adequate  wt*J». 

Mandamus,  being  an  extraordinary 
remedy,  will  not  issue  to  compel  the 
payment  of  the  sa.ary  of  an  officer  or 
public  employee,  if  there  is  an  ad- 
equate remedy  by  action. 

Alabama.  —  Sessions  v.  Boykin 
(1884)  78  Ala.  328. 

Arizona.  —  Dorrington  v.  Yuma 
County  (1902)  8  Ariz.  4,  68  Pac.  541. 

Califomia. — Williams  v.  Bagnelle 
(1903)  138  Cal.  699,  72  Pac.  408. 

Georgia. — Mattox  v.  Boabd  op  Ei>- 
UCATION  (reported  herewith)  ante, 
668. 

Indiana. — State  ex  rel.  Starry  v. 
Warren  County  (1893)  136  Ind.  207, 
36  N.  E.  1100.  See  also  Johnson  coun- 
tir     Hicks  (1861)  2  Ind.  627. 

KanBfiH. — State  ex  rel.  Bradford  v. 
Hannon  (1888)  88  Kan.  693,  17  Pac. 
186. 

Maine. — ^Baker  v.  Johnson  (1S56> 
41  Me.  16. 

Michigan. — Croodson  v.  Board  of 
Health  (1897)  114  Mich.  348.  72  N.  W. 
186. 

Nebraska. — State  ex  rel.  Roberts 
Lincoln  (1876)  4  Neb.  260. 

New  Yorlt— Ex  parte  Lynch  (1841) 
2  Hill,  45;  People  ex  rel.  Harnett  v. 
Inspectors  of  Common  Schools  (1873) 
44  How.  Pr.  322.  See  also  People  ex 
rel.  Lynch  v.  New  York  (1841)  25 
Wend.  680;  People  ex  rel.  Perry  v. 
Thompson  (1867)  26  Barb.  73 ;  People 
ex  rel.  Bagley  v.  Green  <1874)  1  Hun, 

1,  3  Thomp.  &  C.  90;  People  ex  rel. 
Ciolden  v.  Roosevelt  (1S97)  24  App. 
Div.  17,  48  N.  Y.  Supp.  1043;  People 
ex  rel.  Ajas  v.  Board  of  Education 
(1905)  104  App.  Div.  162,  93  N.  Y. 
Supp.  300;  People  ex  rel.  Farley  v. 
Winkler  (1911)  146  App.  Div.  314,  180 
N.  Y.  Supp.  691. 

Texas.— Plummer  T.  C^olson  (1898) 
—  Tex.  Civ.  App.  — ,  44  S.  W.  1. 
Washington. — State  ex  rel.  Brown  v. 
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HeQaade  (1905)  36  Wash.  679, 79  Fac. 
207. 

Cuuda^Ba  Whitaker  (18S9)  18 

Ont  Rep.  63. 

In  Sesaions  t.  Boykin  (1884)  78  Ala. 
328,  the  claim  of  the  petitioner  was 
for  compensation  out  of  a  specific 
fund.    It  was  held  that  an  action 
against  the  treasurer,  or  on  his  bond, 
while  affording  pecuniary  compensa- 
I     tioD,  was  not  adequate  to  enforce  the 
specific  duty  to  pay  from  that  fund, 
i     and  therefore  mandamus  was  allowed. 
!       Bat  in  Dorrington  v.  Yuma- County 
!     (1902)  8  Ariz.  4.  68  Fac.  541,  manda- 
ons  to  compel  the  auditing  and  allow- 
ance of  a  claim  for  salary  was  denied, 
the  court  holding  that  an  adequate 
remedy  was  afforded  by  a  statute 
which  provided  that  a  dissatisfied 
claimant  might  sue  within  six  months, 
and  obtain  judgment  against  the  coun- 
ts* A  furtiier  provision  required  the 
board  to  allow  and  pay  such  judgment 
In  Williams  v.  Bagnelle  (1902)  188 
;    CiL  699,  72  Pae.  408,  mandamus  waa 
fzinted  to  compel  a  county  superin- 
I    tendent  of  schools  to  draw  a  requisi- 
ticm  for  the  payment  of  the  salary  of 
a  teacher,  the  school  trustees  having 
inned  a  warrant  therefor.  It  was  held 
that  a  statute  providing  for  an  appeal 
bjr  a  teacher  to  the  state  superintend- 
;   eat,  where  salary  waa  ''withheld,"  ap- 
.   plied  only  to  a  withholding  by  the 
I   board  of  tmstees,  and  did  not  afford 
an  adequate  remedy  in  case  of  a  with- 
holding by  the  county  superintendent. 
Bat  in  Flummer  v.  Gholson  (1898) 
i   -  Tex.  Civ.  App.  — ,  44  S.  W.  1,  it  was 
I   held  that  the  remedy  by  appeal  to  the 
:  raperintendent  must  be  exhausted  be- 
;   fore  a  school-teacher  could  obtain 
1  mandamus  to  enforce  the  payment  o£ 
i  hii  salary. 

I  In  Hattox  v.  Boabd  of  Education 
(reported  herewith)  ante,  568,  where- 

i  in  a  superintendent  of  schools  sought 

I  a  mandate  against  the  board  of  educa- 
tion for  his  salary,  it  was  held  that 
a  suit  against  the  board  would  not 
SiTe  adequate  relief,  as  there  could 

i  be  no  levy  or  sale. 

In  State  ex  rel.  Starry  v.  Warren 
County  (1898)  136  Ind.  207,  35  N.  E. 
UOO,  it  appeared  that  the  petitioner 
for  mandamup  had  served  160  days 

I 


as  trustee  of  the  township.  The  com- 
pensation fixed  by  statute  was  $2  per 
day.  The  auditing  board,  however,  re- 
fused to  allow  claimant  more  than 
$200  for  his  services,  although  there 
did  not  appear  to  be  a  dispute  as  to 
the  number  of  days.  The  court  held 
that  a  mandate  should  issue  eompd- 
ling  the  board  to  allow  the  full  amount, 
no  other  adequate  legal  remedy  then 
existing. 

In  Baker  v.  Johnson  (1856)  41  Me. 
15,  it  was  held  that  there  was  no  right 
of  action  by  a  sheriff  for  fees  allowed 
to  him  by  order  of  court,  and  that, 
titerefore,  mandamua  to  compel  their 
payment  was  proper. 

In  State  ex  rel.  Koberts  v.  Lincoln 
(1876)  4  Neb.  260,  it  was  held  that  an 
ordinary  civil  action  afforded  an  ad- 
equate remedy  to  enforce  the  right  of 
a  city  officer  to  arrears  of  salary. 

In  Ex  parte  Lynch  (1841)  2  Hill 
(N.  Y.)  46,  it  appeared  that  an  asso- 
ciate justice  of  the  court  of  general 
sessions  was  refused  pajrment  of  his 
salary,  whereupon  ha  applied  for  a 
mandate  to  compel  the  common  coun- 
cil to  pay  the  amount.  The  court  held 
that  the  writ  would  not  issue,  since 
the  parties  might  have  their  rights  ad- 
judicated in  an  ordinary  legal  action. 

In  Feople  ex  rel.  Harnett  v.  Inspec- 
tors of  CJommon  Schools  (1873)  44 
How.  Pr.  (N.  T.)  322,  it  appeared  that 
the  petitioner,  a  school-teacher,  had  a 
valid  claim  for  salary  due  and  owing. 
On  an  application  for  a  mandate  to 
compel  payment,  it  was  held  that  the 
petitioner  might  bring  an  ordinary  ac- 
tion, hence  the  mandate  was  denied. 

In  State  v.  McQuade  (1905)  86 
Wash.  679,  79  Fac.  207,  It  was  held 
that  a  school-teacher  might  require 
payment  of  his  salary  by  mandamus, 
that  being  his  only  remedy. 

In  Goodson  v.  Board  of  Health 
(1897)  114  Mich.  845,  72  N.  W.  185, 
the  court  refused  to  issue  mandamus 
to  compel  payment  for  extra  services 
rendered  by  a  clerk  employed  by  a  mu- 
nicipal board  of  health,  saying:  "The 
proper  remedy  is  by  a  suit  at  law." 

In  State  ex  rel.  Bradford  v.  Hannan 
(1888  )  38  Kan.  593,  17  Fac.  185,  it  was, 
held  that  the  payment  of  the  salary  of 
a  police,  officer  could  be  enforced  1^ 
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action,  and  that  therefore  mandamus 
would  not  He  to  compel  payment. 

d.  Nature  of  duty  to  be  enforced* 
1.  Miniaterial  duty  to  pay. 

If  the  right  of  an  officer  or  public 
employee  to  the  payment  of  his  salary 
is  so  far  fixed  that  the  duty  to  pay  is 
ministerial,  mandamus  will  lie  to  com- 
pel its  performance. 

United  States. — Brashear  v.  Mason 
(1847)  6  How.  92, 12  L.  ed.  357;  United 
States  ex  rel.  Goodrich  v.  Guthrie 
(1854)  17  How.  284,  15  L.  ed.  102. 

Arkansas.— Black  v.  Auditor  (1870) 
26  Ark.  237. 

California. — Fowler  t.  Peirce  (1852) 
2  Cal.  165;  Puterbaugh  v.  Wadham 
(1912)  162  Cal.  611, 12S  Pac.  804.  See 
slso  Scott  V.  Boyle  (1912)  164  Cal.  321, 
128  Pac  941;  Pipher  v.  Superior  Ct. 
(1906)  3  Cal.  App.  626,  86  Pac.  904. 

Colorado.— Lowell  v.  Bonney  (1900) 
14  Colo.  App.  230,  60  Pac.  830. 

District  of  Columbia. — United  States 
ex  rel.  Warfield  v.  Boutwell  (1870)  7 
D.  C.  64. 

Florida. — State  ex  rel.  Weeks  t. 

Gamble  (1870)  13  Fla.  9. 

Indiana.— Ellis  v.  State  (1915)  183 
Ind.  641,  109  N.  E.  910. 

Louisiana. — See  State  ex  rel.  Long- 
street  Johnson  (1876)  28  La.  Ann. 
982. 

Uaryland.  —  Thomas  t.  Owens 
(1863)  4  Md.  189.  See  also  Robey  v. 
Prince  (George's  County  (1900)  92  Md. 
160,  48  Atl.  48. 

Michigan.  —  Lachance  t.  Auditor 
General  (1889)  77  Mich.  563,  48  N.  W. 
1005. 

Minnesota. — State  ex  rel.  Clark  v. 
Jack  (1914)  126  Minn.  867,  148  N.  W. 
306. 

North  Dakota.^tate  ex  rel.  Wiles 
T.  Albright  (1901)  11  N.  D.  22,  88  N. 
W.  729. 

New  York. — ^People  ex  rel.  Beck  v. 
Bu£Falo  (1896)  18  Misc.  683,  42  N.  Y. 
Supp.  645. 

Oregon.  —  Shattuck  Kincaid 
0897)  31  Or.  379,  49  Pac.  758. 

Panama. — Smith  v.  Jackson  (1917) 
154  G.  C.  A.  449,  241  Fed.  747. 

Pennsylvania.  —  Runkle  v.  Conk 
(1881)  97  Pa.  328.  See  also  Flick  v. 
Harpham  (1889)  3  Pa.  Dist.  R.  668. 


Texas.  —  Harkness  v.  Hutcherson 
(1897)  90  Tex.  383,  38  S.  W.  1120.  See 
also  Orr  v.  Davis  (1896)  9  TttE.  Civ. 
App.  628,  30  S.  W.  249. 

Thus,  in  Brashear  v.  Mason  (1847) 
6  How.  (U.  &)  92, 12  U  ed.  357,  it  was 
held  that  mandamus  does  not  lie  to 
the  Secretary  of  Navy  to  compel  pay- 
ment of  the  salary  of  a  naval  officer. 
Frequently,  it  was  said,  such  duties 
are  not  merely  ministerial,  but  require 
the  exercise  of  judgment  and  discre- 
tion on  the  part  of  such  i^cial ;  hence 
the  court  cannot  substitute  itself  for 
such  discretion,  and  compel  action  in 
a  certain  direction. 

In  United  States  ex  rel.  Groodrich  v. 
Guthrie  (1854)  17  How.  (U.  S.)  284, 

15  L.  ed.  102,  it  was  held  that  manda- 
mus extends  only  to  acts  which  are 
purely  ministerial,  that  is,  in  regard 
to  which  an  officer  has  no  judgment 
or  discretion  in  tiie  performance  of 
his  duties.  It  appeared  that  claim 
advanced  rested  first  in  the  discretion 
of  the  Auditor,  then  it  was  passed  on 
by  the  Comptroller,  and  finally  car- 
ried before  the  Secretary  of  the  Treas- 
ury for  his  approval.  Therefore,  ttie 
act  in  question  was  held  not  to  be 
ministerial,  and  mandamus  was  re- 
fused. 

In  Black  v.  Auditor  (1870)  26  Aik. 
287,  it  appeared  that  tike  salaries  of 

the  circuit  judges  were  fixed  by  law. 
and  an  appropriation  had  been  made 
to  pay  such  salaries,  part  of  which  re- 
mained unexpended.  Mandamus  was 
held  to  be  the  proper  remedy  by  which 
one  of  ttie  circuit  judges  could  com- 
pel ^e  state  auditor  to  pay  a  sum 
claimed  to  be  due  as  his  salary.  The 
court  held  this  duty  to  be  a  ministerial 
one,  and  in  stating  the  rule  said :  "It 

16  a  well-settled  principle  that  manda- 
mus will  lie  against  the  heads  of  de- 
partments of  the  Federal  and  state 
governments  to  compel  them  to  per- 
form a  mere  ministerial  act  imposed 
upon  them  by  law,  though  not  In  those 
acts  requiring  the  exercise  by  them  ot 
judgment  and  discretion." 

In  Fowler  v.  Peirce  (1852)  2  Cat. 
166,  mandamus  was  held  to  be  the 
proper  remedy.  A  member  of  the  as- 
sembly petitioned  the  court  for  a  writ 
to  the  state  comptroller,  requiring  him. 
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to  audit  and  allow  his  account,  which 
consisted  of  items  of  compensation. 
Id  passing  on  the  question  of  minis- 
terial duty,  the  court  said :  "It  i&  true 
that  courts  cannot  compel  judicial  or 
other  officers  vested  with  legal  discre- 
tion to  act  otherwise  than  in  the  exer- 
cise of  that  discretion.  In  the  pres- 
ent case>  it  is  the  duty  of  the  comp- 
troller to  audit  the  appellant's  account 
The  nature  and  amount  of  the  services 
are  ascertained  (or  not  disputed),  and 
tiie  law  has  fixed  the  compensation. 
The  comptroller,  who  is  bound  to  know 
the  law  by  which  he  is  required  to  act, 
bas  no  discretion  in  such  case.  Noth- 
ing  remains  to  be  ascertained.  He 
must  audit  the  account  according  to 
the  law  in  force;  and  it  will  be  no 
sufficient  answer  to  a  mistake  or  re- 
fasal  on  his  part  to  say  he  acted  ac- 
cording to  his  discretion.  The  act  of 
aaditing  an  account,  under  circum- 
stances like  these,  becomes  merely 
ministerial,  and  can  be  enforced  by 
raandamus." 

Mandamus  is  proper  to  compel  pay- 
ment of  salary  of  a  public  officer  or 
employee,  where  the  amount  is  fixed 
by  law,  and  the  proper  officer  is  peti- 
tioning in  a  regular  manner,  thus  mak- 
ing payment  a  purely  ministerial  du^. 
Puterbaugh  v.  Wadham  (1912)  162 
CaL  611,  123  Pac.  804. 

In  State  ex  rel.  Weeks  v.  Gamble 
(1870)  13  Fla.  9,  it  appeared  that  the 
salary  of  the  lieutenant  governor  was 
£xed  by  the  legislature.  Title  to  the 
office  had  previously  been  determined 
by  quo  warranto.  The  court  held  the 
duty  of  the  state  comptroller  to  be 
purely  ministerial, ,  and  that  manda- 
mus would  lie  to  compel  him  to  issue 
a  warrant, 

la  Ellis  v.  State  (1916)  183  Ind. 
641,  109  N.  E.  910,  it  appeared  that  a 
mayor,  having  been  duly  elected,  pre- 
sented his  claim  for  salary  to  the  city 
council.  The  claim  was  allowed  and 
a  warrant  was  issued,  properly  signed 
and  executed,  to  the  city  treasurer  for 
payment.  The  court  held  that  a  man- 
date would  lie  to  compel  the  treasurer 
to  pay  the  warrant,  since  his  duty  was 
purely  a  ministerial  one. 

In  Thomas  v.  Owens  (1853)  4  Md. 
189,  it  was  held  that  the  duty  of  a 
5  A.L.R.— S7. 


treasurer  was  merely  ministerial, 
since  his  duty  was  only  to  ''count  out 
the  money."  Therefore,  a  writ  of 
mandamus  would  issue  to  compel  the 
performance  of  this  duty. 

In  Lachance  v.  Auditor  General 
(1889)  77  Mich.  563,  43  N.  W.  1005, 
it  was  held  that  mandamus  would  is- 
sue compelling  the  auditor  to  draw 
his  warrant;  where  the  fees  of  a  jus- 
tice of  the  peace  had  been  allowed  by 
the  circuit  court  The  court  said  that 
the  auditing  of  a  claim  was  not  In  the 
nature  of  a  snl^  but  was  an  adminis- 
trative function;  that  the  auditor  was 
given  no  appellate  power  over  other 
auditing  bodies,  and  that  his  duty  in 
issuing  a  proper  warrant  was  purely 
a  ministerial  one. 

In  State  ex  rel.  Clark  v.  Jack  (1914) 
126  Minn.  367,  148  N.  W.  306,  it  ap- 
peared that  the  plaintiff  was  a  school- 
teacher, and  that  payment  of  a  por- 
tion of  her  salary  was  refused.  She 
brought  mandamus  to  compel  the 
clerk  of  the  district  to  draw  an  order 
on  the  treasurer  for  the  amount.  The 
clerk  contended  that  the  claim  must 
first  be  passed  on  by  the  school  board. 
A  statute  provided  that  it  was  the 
duly  of  the  clerk  to  draw  the  order, 
on  the  salary  becoming  due.  The 
court  held  that  no  discretion  was  vest- 
ed in  the  clerk,  and  that  his  duty  was 
purely  ministerial,  and  ordered  a  man- 
date to  issue. 

In  People  ex  reL  Beck  v.  Buffalo 
(1896)  18  Misc.  533,  42  N.  Y,  Supp. 
546,  it  was  held  that  mandamus  would 
lie  to  direct  the  board  of  aldermen  to 
issue  a  warrant  for  the  payment  of 
salary.  It  appeared  that  the  petitioner 
had  been  duly  appointed  to  fill  the 
position  of  building  inspector,  and  sal- 
ary in  the  amount  of  $41.66  was  due 
and  owing  him.  The  board  of  public 
works  certified  to  the  board  of  alder- 
men to  the  amount,  and  recommended 
that  a  warrant  be  drawn.  On  the  re- 
fusal of  the  aldermen  to  do  so,  the 
court  issued  the  writ,  regarding  it  as 
one  to  compel  the  performance  of  a 
ministerial  duty. 

Mandamus  is  the  proper  remedy  to 
compel  the  auditor  of  the  Panama 
canal  to  issue  a  warrant  for  the  pay- 
ment of  the  salary  withheld  from  a 
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judge  of  the  district  court  of  the  can- 
al zone.  Smith  v.  Jackson  (1917)  154 
C.  C.  A.  449,  241  Fed.  747,  affirmed  in 
(1918)  246  U.  S.  388,  62  L.  ed.  788,  38 
Sup.  Ct.  Rep.  353. 

In  Harkness  v.  Hutcherson  (1897) 
90  Tex.  383,  38  S.  W.  1120,  it  appeared 
that  the  petitioner,  who  applied  for  a 
mandate  to  compel  payment  of  hie 
salary  as  school-teacher,  held  a  claim 
against  the  trustees,  and  sought  to  re- 
cover the  same  on  the  theory  that  they 
were  public  officers  on  whom  a  minis- 
terial duty  was  imposed.  It  seems 
that  the  debt  had,  at  that  time,  been 
prosecuted  to  judgment.  The  court 
held  that  it  was  a  proper  case  for 
mandamus,  and  the  writ  was  ordered 
to  issue. 

9.  Effect  of  MaoreHon  as  to  payment. 

Since  mandamus  issues  only  to  en- 
force a  positive  duty,  it  will  not  lie 
to  compel  the  pajonent  of  a  salary, 
where  there  is  any  discretion  vested 
in  the  officer  whose  action  is  sought  to 
be  compelled. 

Colorado. — ^Keefe  Mfg.  ft  Invest.  Go. 
V.  Boaifd  of  Education  (1906)  88  Colo. 
513,  81  Pac.  257. 

Missouri. — State  ex  rel.  Sweaney  v. 
Gentry  (1906)  112  Mo.  App.  689,  87 
S.  W.  68. 

Nevada. — State  ex  rel.  Mighels  v. 
Eggers  (1913)  36  Nev.  364,  136  Pac. 
104. 

New  Jersey. — State  ex  rel.  Shumar 
V.  Applegate  (1888)  61  N.  J.  L.  117, 16 
Atl.  69. 

New  York. — People  ex  rel.  Wilson  v. 
Albany  County  (1815)  12  Johns.  414. 
See  also  Ex  parte  Farrington  (1828) 
2  Cow.  407;  People  ex  rel.  Thomson  v. 
Warren  County  (1846)  1  How.  Pr. 
116;  People  ex  rel.  Baldwin  v.  Living- 
ston County  (1857)  26  Barb.  118; 
People  ex  rel.  Ryan  v.  French  (1881) 
24  Hun,  268,  reversed  in  (1888)  91 
N.  Y.  266. 

Ohio.— Selby  v.  State  (1900)  63 
Ohio  St.  541.  69  N.  E.  218. 

Pennsylvania. — Com.  v.  Philadel- 
phia County  (1813)  6  Binn.  686;  Com. 
ex  rel.  Walton  v.  Lyndall  (1868)  2 
Brewst.  426. 

Utalk^tate  ex  rel.  Davis  v.  Ed- 
wards (1908)  88  Utah,  243,  98  Pac 
720.  . 


Virginia. — Simons  v.  Military  Board 
(1901)  99  Va.  390.  39  S.  E.  125. 

Washington. — State  ex  rel.  Banks  v. 
Snohomish  County  (1897)  18  Wash. 
160,  51  Pac.  368.  See  also  State  ex  rel. 
Egbert  v.  Blumberg  (1907)  46  Wash. 
270,  89  Pac.  708. 

In  State  ex  rel.  Mighels  v.  Eggers 
(1918)  36  Nev.  364,  136  Pac.  104,  it 
appeared  that  the  plaintiff  was  duly  ap- 
pointed secretary  of  the  State  Indus- 
trial Commission,  but  that  an  appro- 
priation had  not  been  made  for  his 
salary,  the  fixing  of  which  rested  in 
the  discretion  of  the  Commission.  The 
court  held,  on  a  petition  for  mandamus 
to  compel  the  state  comptroller  to 
draw  a  warrant  for  the  amount  of  his 
salary,  that,  while  mandamus  in  gen- 
eral was  the  proper  remedy  by  which 
to  compel  payment  of  salary  of  public 
officers,  the  fact  that  the  duty  imposed 
on  the  defendant  was  uncertain  or  dis- 
cretionary precluded  its  issuance.  • 

In  State  ex  rel.  Shumar  v.  Applegate 
(1888)  51  N.  J.  L.  117, 16  Atl.  59,  man- 
damus was  denied  to  compel  the  audi- 
tor to  allow  claims  for  the  salary  of 
a  justice  of  the  peace.  It  appeared 
that  the  auditor  of  that  coun^  was 
specially  clothed  with  authority  to  use 
his  discretion  in  regard  to  elabns  pre- 
sented to  him  for  payment. 

In  Runkle  Com,  (1881)  97  Pa.  828, 
it  appeared  that  the  ci^  clerk,  having 
a  claim  for  salary,  presented  his  bill 
to  the  city  comptroller,  who  refused  to 
countersign  the  warrant.  On  the  re- 
turn for  a  writ  of  mandamus  he  de- 
fended his  action  on  the  ground  that 
he  was  exercising  the  discretion  vested 
in  him  by  virtue  of  his  office.  The 
court  held  that  the  comptroller  was 
not  a  ministerial  officer,  and  that  man- 
damus would  not  lie  to  compel  him  to. 
pay  the  salary. 

In  State  ex  rel.  Wiles  v.  Albright 
(1901)  11  N.  D.  22, 88  N.  W.  729,  it  was 
held  that  mandamus  would  not  issue 
in  favor  of  the  county  superintendent 
of  public  schools,  to  compel  the  county 
auditor  to  audit  his  claim  for  salary, 
where  the  facts  warranted  a  doubt  as 
to  the  validity  of  the  claim,  the  duties 
of  the  auditor  not  appearing  to  be 
purely  ministerial. 

In  United  States  ex  rel.  Warfield 
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Boutwell  (1870)  7  D.  C.  64.  the  court 
held  that  mandamus  would  not  lie 
where  the  defendant  wa3  vested  with 
a  discretion  as  to  what  class  of  in- 
dividuals was  entitled  to  an  increase  in 
salary.  The  right  to  mandamus  to 
ollicers  of  the  government  is  limited 
to  cases  where  the  duties  -  to  be  per^ 
formed  are  strictly  ministerial. 

In  People  ex  rel.  Wilson  t.  Albany 
County  (1815)  12  Johns.  (N.  Y.)  414, 
it  was  held  that  a  constable  could  not 
invoke  the  aid  of  mandamus  to  require 
the  board  of  superrisors  to  allow  his 
claims  for  fees  in  a  certain  amount. 
In  passing  on  tiie  question,  the  court 
said:  "He  [petitioner]  has  no  right 
tc  any  money  for  the  services  per- 
fonned  but  such  as  the  supervisors 
shall,  in  their  discretion,  Judge  him 
entitled  to.  Had  they  refused  to  hear 
his  application,  and  to  examine  and 
pass  on  his  account,  a  mandamus  would 
have  been  proper  to  compel  them 
to  do  so.  .  .  .  Certainly  not  to  allow 
any  specific  sum;  that  would  be  tak- 
ing upon  ourselves  a  discretion  which 
the  legislature  has  vested  in  the  super- 
visors; we  could  only  command  them 
to  examine  the  applicant's  accounts, 
and,  in  the  words  of  the  statute,  allow 
hitn  for  his  services  such  sum  as  they 
shall  judge  he  reasonably  deserves  to 
have;  and  this  has  been  already  done.** 

Mandamus  has  been  denied  to  a 
school-teacher  to  compel  payment  of 
her  salary,  where  it  appeared  that  a 
discretion  was  vested  in  the  counly 
commissioners  as  to  the  issuance  of 
orders  for  the  payment  of  salarlea. 
Com.  V.  Philadelphia  County  (1818) 
SBinn.  (Pa.)  636,  wherein  the  court 
uid:  *^he  law  has  vested  the  com- 
missioners with  the  power  of  approv- 
ing or  disapproving  of  the  account, 
and  we  cannot  take  it  away  from  them. 
The  act  is  defective  in  not  pointing  out 
some  mode  of  decision,  in  case  of  a 
difference  of  opinion  between  the  mas- 
ter and  the  commissioners.  I  take  it 
for  granted  that,  upon  this  defect  be- 
ing made  known,  the  legislature  ^lU 
remedy  it  by  a  new  act.  But  as  in  this 
instance  the  commissioners  have  dis- 
approved of  the  account,  we  cannot  or* 
der  a  mandamus." 

In  Onn,  ex  rel.  Walton  v.  I^dall 


(1868)  2  Brewst.  (Pa.)  425,  it  was 
held  that  a  writ  of  mandamus  woujd 
not  be  used  to  take  away  the  discre- 
tion vested  in  the  comptroller  in  re- 
spect to  the  auditing  of  the  salary  of 
a  school-teacher. 

In  State  ex  rel.  Banks  v.  Snohomish 
County  (1897)  18  Wash.  160,  61  Pac. 
868,  a  justice  of  the  peace,  seeking  to 
compel  payment  of  his  salary  by  man- 
damus, was  met  by  the  defense  that  a 
discretion  was  vested  in  the  board  of 
commissioners.  The  court  held  that 
to  be  a  good  defense,  and  denied  the 
writ 

tl.  Dmfenaea, 

a.  Absence  of  appropriation  or  funds. 

In  several  jurisdictions,  it  has  been 
held  that  the  absence  of  an  appropria- 
tion is  a  good  defense  to  an  applica- 
tion for  mandamus  to  require  the  pay- 
ment of  the  salary  of  a  public  ofllcer 
or  employee. 

Arkansas. — Ex  parte  Tully  (1842) 
4  Ark.  220,  88  Am.  Dec.  83. 

nifnolB. — People  ex  bel.  Downs  v. 
Bkowm  (reported  herewith),  ante,  668. 
See  also  Fitzsimmons  v.  O'Neill  (1905) 
214  lU.  494,  78  N.  E.  797. 

Louisiana. — In  State  ex  rel.  Moss 
V.  Jumel  (1879)  31  La.  Ann.  142.  Com- 
pare State  ex  rel.  Mentz  v.  Clinton 
(1876)  28  La.  Ann.  47. 

Michigan. — People  ex  rel.  Allen  v. 
Frink  (1876)  82  Mich.  96. 

MiMouri.^— State  ex  rel.  Hom^  v. 
Brown  (1897)  141  Mo.  21,  41  S.  W. 
911. 

Montana.^ — State  ex  rel.  Donovan  v. 
Barret  (1904)  SO  Mont  208,  81  Pac. 

349. 

New  York. — ^People  ex  rel.  Miller  v. 
Green  (1874)  46  How.  Pr.  867;  Peo- 
ple ex  rel.  Daly  v.  York  (1901)  66  App. 
Dlv.  463,  73  N.  Y.  Supp.  331,  affirmed 
in  (1902)  171  N.  Y.  627,  63  N.  B.  1120. 
CTompare  People  ex  rel.  Satterlee  v. 
Board  of  Police  (1878)  75  N.  Y.  88,  re- 
versing (1878)  12  Hun,  653. 

South  Carolina. — McCasIan  v.  Major 
(1902)  64  S.  C.  188,  41  S.  E.  893.  See 
also  State  ex  rel.  Buchanan  v.  State 
Treasurer  (1904)  68  S.  G.  411,  47  S.  E. 
683. 

In  an  application  by  a  circuit  judge 
for  mandamus  to  the  auditor  of  pub- 
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lie  accounts,  the  granting  of  the 
writ  was  contested  on  the  ground  that 
thwe  was  then  no  appropriation  un- 
expended in  ttie  treasury  for  payment 
of  the  justices'  salaries.  This  conten- 
tion was  upheld,  the  Constitution  pro- 
hibiting any  money  to  be  drawn  from 
the  treasury  except  in  consequence  of 
an  appropriation  by  law,  and  manda- 
mus was  denied.  Ex  parte  Tully 
(1842)  4  Ark.  220,  88  Am.  Dec.  83. 

In  People  ex  bel.  Downs  v.  Bbown 
(reported  herewith),  ante,  563,  it  ap- 
peared that  the  petitioner  for  man- 
damus had  been  unlawfully  dismissed 
from  a  position  under  the  civil  service, 
and  his  pay  withheld  for  a  period  of 
nearly  two  years  subsequent  to  his 
discharge.  The  defense  set  up  was 
want  of  funds  and  that  the  appro- 
priation for  plaintiffs  salary  had 
lapsed.  It  was  held  that  this  was  a 
sufficient  answer  to  the  petition,  and 
mandamus  would  not  issue  in  case  of 
lack  of  appropriation. 

In  State  ex  rel.  Moss  v.  Jumel 
(1879)  31  La.  Ann.  142,  the  relator 
applied  for  a  writ  of  mandamus  and 
was  met  with  the  defense  that  there 
was  no  appropriation  out  of  which  the 
salary  could  be  paid.  The  court  held 
this  to  be  a  good  defense. 

In  People  ex  rel.  Allen  v.  Frink 
(1876)  82  Mich.  96,  an  application 
was  made  for  a  mandate  to  compel  an 
assessor  to  pay  a  warrant  drawn  on 
him  in  favor  of  a  school-teacher.  The 
defendant  showed  a  want  of  funds, 
but  did  not  question  the  correctness 
of  the  warrant.  The  court  held  this 
to  be  a  good  defense,  and  denied  the 
writ 

In  State  ex  rel.  Murray  Brown 
(1897)  141  Mo.  21,  41  S.  W.  911,  it  ap- 
peared that  a  retired  policeman  peti- 
tioned the  court  for  a  writ  of  man- 
damus to  compel  the  auditor  to  pay 
him  his  salary.  The  defense  was  no 
appropriation.  The  court  held  that 
this  was  a  good  defense,  and  that  the 
writ  should  not  issue. 

In  State  ex  rel.  Donovan  Barret 
(1904)  30  Hont  203,  81  Fac.  849.  a 
state  employee  sought  to  compel  the 
state  treasurer  to  pay  him  his  salary. 
The  defense  was  a  lack  of  appropria- 
.tion.  The  court  held  that  mandamus 


would  not  lie  to  compel  the  treasurer 
to  pay,  where  there  were  no  funds. 

In  People  ex  rel.  Daly  v.  York  (1901) 
66  App.  Div.  463,  73  N.  Y.  Supp.  331, 
affirmed  in  (1902)  171  N.  Y.  627,  63  N. 
E.  1120,  it  appeared  that  an  undisputed 
amount  of  salary  was  owing  a  police 
officer,  which  he  sought  to  recover  by 
way  of  mandamus  directed  to  the  com- 
missioner of  police.  There  was  no  ap- 
propriation out  of  which  petitioner's 
salary  was  payable.  The  court  held 
that  the  fact  that  there  was  no  appro- 
priation was  a  defense,  and  that  a 
mandate  should  not  issue. 

In  McCaslan  v.  Major  (1902)  64  S. 
C.  188,  41  S.  E.  893,  it  appeared,  on  an 
application  for  a  mandate  to  compel 
payment  of  the  petitioner's  salary, 
that  there  were  no  funds  in  the  coun- 
ty treasury  out  of  which  the  claim  was 
payable.  The  court  held  that  manda- 
mus should  not  issue  under  those  cir- 
cumstances. 

In  People  ex  rel.  Miller  v.  Green 
(1874)  46  How.  Pr.  (N.  Y.)  367,  it  was 
held  that,  in  case  no  appropriation 
had  been  made  for  any  specific  salary, 
mandamus  would  not  lie  to  compel  the 
comptroller  to  pay  the  amount  How- 
ever, it  appearing  that  the  plaintiff 
was  entitled  to  a  portion  of  his  salary, 
it  was  ordered  that  a  mandate  issue  to 
the  auditor  to  compel  him  to  audit  and 
adjust  the  claim,  but  that  the  writ 
be  denied  as  to  the  comptroller. 

But  in  State  ex  rel.  Mentz  v.  Clinton 
(1876)  28  La.  Ann.  47,  a  mandate  com- 
pelling the  auditor  of  the  state  to  is- 
sue a  warrant  on  the  treasurer  for 
salary  was  granted.  The  defense  was 
that  there  was  no  appropriation  out  of 
which  the  salary  was  payable.  The 
court  held  that  this  was  no  defense, 
and  that  the  auditor's  duty  was  to 
draw  warrants  on  the  treasury  for 
money,  as  he  was  not  custodian  of 
the  state's  money. 

In  People  ex  rel.  Satterlee  v.  Board 
of  Police  (1878)  75  N.  Y.  38,  reversing 
(1878)  12  Hun,  658,  It  appeared  that 
the  plaintiff  sought  by  mandamus  to 
the  board  of  police,  to  command  them 
to  draw  their  requisition  on  the  comp- 
troller for  the  amount  of  his  sal&ry 
as  police  surgeon.  A  defense  was  in- 
terposed that  there  were  no  funds  in 
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the  hands  of  the  comptroller  with 
which  payment  might  be  made.  The 
court  held  that  so  long  as  the  claim 
was  legal  the  board  was  not  excused 
from  making  the  necessary  requisi- 
tion. 

In  Gilbert  Moody  (1891)  8  Idaho, 
3,  25  Fac.  1092,  the  plaintiff  applied 
to  the  court  for  a  writ  of  mandamna 
to  compel  the  auditor  to  issue  a  war- 
rant to  the  treasurer  for  his  salary. 
The  auditor,  as  a  defense,  alleged  that 
there  had  been  no  appropriation  for 
the  salary  of  the  petitioner.  The 
court  held  that  the  fact  that  no  funds 
were  in  the  hands  of  the  treasurer  did 
not  coccnse  the  auditor  from  drawing 
his  warrant,  and  ordered  that  the  writ 
of  mandamus  issue. 

».  Title  in  diapHte. 

In  some  jurisdictions,  mandamus 
has  been  granted  to  compel  the  pay- 
ment of  salary,  though  title  to  the  of- 
fice was  incidentally  involved.  Mc- 
Kannay  v.  Horton  (1907)  151  Cal.  711, 
IS  L.R.A.(N.S.)  661,  121  Am.  St,  Rep. 
146,  91  Pac.  698;  Bannerman  v.  Boyle 
(1911)  160  Cal.  197,  116  Pac.  782;  Re 
Pringle  (1916)  22  Haw.  567.  See  also 
Bryan  Gattell  (1864)  16  Iowa,  538; 
McDowell  V.  Burnett  (1911)  90  S.  C 
400,  78  S.  E.  782;  Williams  v.  Clayton 
(1889)  6  Utah,  86,  21  Pac.  898.  Com- 
pare Meredith  v.  Sacramento  County 
ri875)  50  Cal.  433. 

In  McKannay  v.  Horton  (1907)  161 
CaL  711, 18  L.RJL(N.S.)  $61, 121  Am. 
St  Rep.  146,  91  Pac  698,  it  appeared 
Qiat  there  were  two  persons  each  claim- 
ing to  be  mayor  de  jure.  Each  had  ap- 
pointed a  secretary,  and  both  secreta- 
ries presented  claims  for  salary  for  the 
same  period  of  time.  The  auditor  could 
approve  one  claim  only,  and  hence 
stood  in  the  position  of  a  stakeholder. 
The  court,  acting  on  the  theory  that 
there  was  no  other  adequate  and 
speedy  remedy,  proceeded  to  determine 
the  question  who  was  the  secretary, 
and,  incidentally,  who  was  mayor  de 
jure.  On  determination  of  this  ques- 
tion mandamus  was  ordered  to  the 
auditor,  directing  him  to  pay  the 
salary. 

However,  in  Meredith  v.  Sacramento 
County  (1876)  50  Cal.  438,  it  was  held 
that  the  right  to  fees  and  emoluments 
«f  a  public  office  cannot  be  determined 


by  the  court  until  a  clear  title  to  the 
office  is  shown,  and  a  mandate  was  de- 
nied to  a  petitioner  who  sued  to  estab- 
lish his  de  jure  title  and  to  compel  the 
board  to  allow  him  his  salary. 

It  has  been  held  that,  though  the 
acts  of  an  officer  de  facto  are  valid  as 
to  third  persons,  when  he  sues  to  re- 
cover fees  personally  due  him  by  vir- 
tue of  his  office  he  must  show  that  he 
is  an  officer  de  jure,  and  his  title  to 
office  may  thus  be  put  in  issue.  Re 
Pringle  (1915)  22  Haw.  657. 

In  McDowell  v.  Burnett  (1911)  90 
S.  C  400,  73  S.  E.  782,  it  appeared,  on 
an  application  for  mandamus  to  re- 
quire the  defendant  to  pay  the  peti- 
tioner the  salary  attached  to  the  office 
of  city  magistrate,  that  the  applicant 
was  not  in  possession  of  the  office. 
The  facts  were  not  in  dispute  as  to 
the  title  to  office,  and  the  question  of 
who  was  the  de  jure  officer  was  pure- 
ly one  of  law.  The  court  held  that 
under  the  circumstances  the  adverse 
claimant  should  be  brought  in.  and  the 
question  as  to  the  title,  as  well  as  of 
tiie  salary,  adjudicated. 

In  Williams  v.  Clayton  (1889)  6 
Utah,  86,  21  Pac.  398,  it  appeared  that 
the  plaintiff  held  the  office  known  as 
"territorial  superintendent,"  and  later 
was  "commissioner  of  schools"  and 
discharged  the  duties  incident  there- 
to. The  comptroller  refused  to  draw 
his  warrant  on  the  Measurer  for  the 
salary  of  the  office,  claiming  that  one 
Nutall  held  the  office  of  eommiasioner 
of  schools  and  had  received  the  salary 
therefor.  The  court  held  that  as  Nu- 
tall was  not  in  possession  of  the  office 
quo  warranto  would  not  lie,  and 
mandamus  was  the  only  adequate  and 
effective  remedy  to  try  the  questions 
of  title,  and,  incidentelly,  the  right  to 
the  salary. 

But  the  weight  of  authority  is  to  the 
effect  that  a  good  title  is  absolutely  es- 
sential to  the  granting  of  mandamus 
to  compel  the  payment  of  salary. 
Reynolds  v.  McWilliams  (1873)  49 
Ala.  562;  Chicago  v.  People  (1904) 
210  111.  84.  71  N.  E.  816;  Hartwig  v. 
Manistee  (1903)  134  Mich.  616,  96  N. 
W.  1067;  Coffin  v.  Board  of  Education 
(1897)  114  Mich.  342,  72  N.  W.  166; 
McQueen  v.  Detroit  (1898)  116  Mich. 
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90,  74  N.  W.  387 ;  State  ex  rel.  Jackson 
V.  Moseley  (1864)  84  Mo.  375;  Winston 
V.  Moseley  (1864)  36  Mo.  146;  State 
ex  rel.  Simmons  v.  John  (1881)  81  Ho. 
18;  People  ex  rel.  Dolan  t.  Lane 
(1873)  65  N.  T.  217;  People  ex  rel. 
Lane  v.  Case  (1892)  46  N.  Y.  S.  R.  219> 
19  N.  Y.  Supp.  625;  Briggs  v.  McBride 
(1889)  17  Or.  649,  5  L.R.A.  115,  21 
Pac.  878. 

Zn  Chicago  v.  People  (1904)  210  Ul. 
84.  71  N.  E.  816,  it  was  held  that 
mandamus  did  not  lie  to  compel  the 
payment  of  a  policeman's  salary, 
where  he  had  been  suspended  from 
duty  and  had  not  been  reinstated. 

In  Hartwig  v.  Manistee  (1903)  134 
Mich.  615,  96  N.  W.  1067,  it  appeared 
that  the  petitioner  was  suspended 
from  his  office  of  street  commission- 
er, pending  an  investigation  of  a 
charge  of  incompetency  against  him, 
for  a  period  of  three  months.  On  his 
application  for  a  mandate  to  compel 
the  payment  of  his  salary  for  this 
period,  the  court  held  that  if  he  wished 
to  show  his  title  to  the  office  after  his 
suspension  he  must  proceed  by  quo 
warranto.  Title  to  the  office  was  said 
to  be  absolutely  essential  to  the  grant- 
ing of  the  writ. 

In  State  v.  Moseley  (1864)  34  Mo. 
375,  it  appeared  that  the  petitioner 
was  formerly  a  circuit  court  judge, 
but  that  another  person  had  been  com- 
missioned as  judge  of  the  same  circuit. 
Both  claimed  title  to  the  office.  On  an 
application  for  mandamus  to  the  aud- 
itor to  compel  him  to  pay  the  salary 
to  t^e  petitioner,  the  court  held  that 
mandamus  did  not  lie,  since  the  aud- 
itor had  no  power  to  inqaire  as  to  who 
held  the  office  de  jure. 

Likewise,  in  Winston  t.  Moseley 
(1864)  36  Mo.  146,  it  was  held  that 
title  to  office  could  not  be  tried  as  a 
collateral  issue  to  mandamus,  and,  it 
appearing  that  two  persons  claimed 
title  to  the  office  of  commissioner, 
mandamus  whereby  one  of  them 
sought  to  compel  payment  of  his  sal- 
ary was  denied. 

In  People  ex  rel.  Dolan  v.  Lane 
(1873)  55  N.  y,  217,  it  appeared  that 
the  petitioner  had  been  excluded  from 
the  office  of  assistant  clerk  of  the  dis- 
trict court,  and  another  person  in- 


stalled therein.    It  was  held  that 
mandamus  would  not  lie  where  the 
title  to  office  was  in  dispute. 
In  People  ex  rel.  Lane  v.  Case  (1892) 

46  N.  Y.  S.  R.  219,  19  N.  Y.  Supp.  625, 
it  appeared  that  a  petitioner  for 
mandjunus  to  compel  the  board  of 
town  auditors  to  audit  his  claim  for 
services  had  been  previously  refused 
an  allowance,  on  the  ground  that  he 
did  not  hold  title  to  the  office. 
Mandamus  was  therefore  denied,  aa 
the  petitioner  had  not  shown  a  clear 
right  to  recovery. 

«.  Salary  In  dispute. 
It  has  been  uniformly  held  tiiat  a 
dispute  as  to  the  amount  of  salary 
will  defeat  an  application  for  manda- 
mus to  compel  payment  thereof.  John- 
son V.  Reynolds  (1870)  44  Ala.  686; 
Smith  V.  Keniield  (1880)  57  Cal.  138; 
Kennedy  v.  Normal  (1908)  145  IlL 
App.  523;  Davis  v.  Jewett  (1904)  69 
Kan.  661, 17  Pac.  704;  Adams  v.  Hamp- 
den County  (1860)  16  Gray  (Haas.) 
41;  Hicks  v.  Auditors  (1893)  97  Mich. 
611,  67  N.  W.  188.  See  also  Sherman 
V.  Sanilac  County  (1890)  84  Mich.  108, 

47  N.  W.  513. 

Thus,  in  Kennedy  v.  Normal  (1908) 
146  111.  App.  623,  mandamus  was  de- 
nied, it  appearing  that  the  amount  of 
salary  was  in  dispute,  and  that  the 
town  authorities  did  not  refuse  to  act, 
but  were  willing  to  pay  whatever 
amount  was  actually  due.  The  court 
said  that  such  differences  of  opinion 
should  be  submitted  to  a  jury  or  to  the 
ordinary  process  of  the  courts. 

In  Davis  v.  Jewett  (1904)  69  Kan. 
651, 17  Pac.  704,  a  school-teacher  peti- 
tioned for  a  mandate  to  compel  pay- 
ment of  her  salary.  The  amount  of 
compensation  was  in  controveray. 
The  court  held  that  mandamus  was  not 
proper,  because  there  was  imposed  no 
definite  duty  of  payment. 

Likewise,  in  Adams  v.  Hampden 
County  (1860)  16  Gray  (Mass.)  41,  it 
appeared  that  a  keeper  of  the  county 
jail  had  been  allowed  a  certain  sum  as 
compensation  by  the  county  commis- 
sioners. He,  being  dissatisfied  with 
the  amount,  applied  to  the  court  to 
have  an  adjustotent,  and  also  applied 
for  mandamus  to  compel  payment  of 
the  sum  already  allowed.   The  court 
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held  tiiat  while  the  amount  wm  in  lit- 
igation mandamus  would  not  lie,  as 
the  tm>  remedies  were  inconsistent. 

In  Hicks  v.  Auditors  (189S)  97  Mich. 
6U,  57  N.  W.  1S8,  mandamus  was  de- 
nied to  compel  defendant  to  pay  for 
Hrrices  alleged  to  have  been  rendered 
£8  assistant  visitor  of  schools,  on  the 
l^und  that  tiie  compensation  of  peti- 
tioner had  not  beui  determined. 

4U  Payment  to  CMrd  p«i«*n. 

In  some  jurisdictions,  it  has  heen 
held  that  payment  to  a  de  facto  officer 
is  a  complete  defense  to  an  application 
of  the  de  jure  oiSicw  for  mandamus 
to  compel  the  payment  of  salaxy.  Be 
Grady  (1897)  16  App.  Dir.  504.  44  N. 
T.  Supp.  678;  State  «x  tel.  Cronin  t. 
Eshelby  (1866)  1  Ohio  G.  D.  692,  2 
Ohio  C.  C.  468.  And  see  MATTOX  t. 
BoABD  OF  Education  (reported  here- 
with) ante,  668.  Compare  People 
ex  reL  Dennis  v.  Brennan  (1866)  80 
How.  Pr.  (N.  Y.)  417. 

In  Re  Grady  (1397)  IS  App.  Div. 
604,  44  N.  Y.  Supp.  678,  it  appeared 
Qiat  the  petitioner  for  a  writ  of 
mandamus  was  the  de  jure  sealer  of 
veiglits  and  measures  of  the  city  of 
Brooklyn.  The  amount  of  the  salary 
incident  to  the  office  had  already  been 
paid  to  a  person  claiming  the  office  de 
facto,  and  this  was  set  up  as  a  defense 
to  the  application.  The  court  held 
that  mandamus  would  not  issue. 

In  State  ex  rel.  Cronin  v.  Eshellqr 
(1886)  1  Ohio  a  D.  692.  2  Ohio  C.  a 
468,  it  was  held  that  a  public  wharf- 
master  could  not  obtain  a  writ  of 
mandamus  compelling  the  city  author- 
ities to  pay  him  his  salary,  where  the 
salary  had  already  been  paid  to  a  de 
&eto  officer.  This  was  decided  on  the 
theory  that  the  public  interest  should 
come  first,  and  also  because,  under  the 
Ohio  statute,  the  de  jure  officer,  on 
proof  of  his  title,  might  recover  the 
nlazy  fran  the  de  facto  incumbent 

Bat  in  People  ex  rel.  Dennis  t.  Bren- 
nan (1866)  30  How.  Pr.  (N.  Y.)  417, 
it  was  held  that  the  fact  that  a  comp- 
troller had  paid  the  salary  of  the  dep- 
uty tax  commissioner  to  a  person 
claiming  the  office  de  facto  was  no 
defense  to  a  petition  for  mandamus  to 


compel  him  to  pay  the  salaiy  to  the 
de  jure  commissioner. 

In  other  jurisdictions,  however,  a 
contrary  rule  has  been  laid  down  to 
the  effect  that  a  de  jure  officer  may 
recover  his  salary,  regardless  of  the 
fact  that  it  has  already  been  paid  to 
one  claiming  de  facto.  People  ex  rel. 
BUchly  V.  Coffin  (1917)  279  UL  401, 
117  N.  E.  86;  State  ez  lel.  Worrell  v. 
Carr  (1891)  129  Ind.  44,  13  L.R.A. 
177,  28  Am.  St.  Rep.  163,  28  N.  E. 
88. 

In  People  ex  rel.  Blachly  v.  Coffm 
(liL)  supra,  the  petitioner  prayed  for 
a  writ  of  mandamus  to  compel  his  re- 
instatement in  a  position  under  the 
civil  service,  and  also  to  compel  pay- 
ment of  salary  from  the  time  of  his 
dismissal  to  that  of  his  reinstatement 
It  appeared  that  another  person  had 
held  the  office  during  this  period,  and 
had  received  the  salary.  The  court 
held  that  since  the  salary  was  incident 
to  the  office,  and  the  petitioner  was  a 
de  jure  officer,  he  was  entitled  to  his 
salary,  regardless  of  whether  tiie  de 
facto  officer  had  received  salaiy. 

In  State  ex  rel.  Worrell  v.  Carr 
(Ind.)  supra,  it  appeared  that  the 
plaintiff  was  appointed  chief  of  the 
bureau  of  statistics,  and  subsequently 
confirmed  his  title  against  an  adverse 
claimant  by  quo  warranto.  He  dis- 
charged the  duties  of  his  office  and  was 
recognized  as  a  de  jure  officer.  In  a 
mandamus  proceeding  to  compel  the 
payment  of  hia  salary,  the  only  defense 
was  that  the  auditor  had  already  paid 
part  of  the  salary  to  the  de  facto  claim- 
ant. The  court  held  that  this  was  not 
a  defense,  and  that  mandamus  would 
lie  to  compel  payment  of  the  entire 
salaiy. 

«.  Ltushea. 

An  application  for  mandamus  to 
compel  the  payment  of  salary  may  be 
defeated  by  the  laches  of  the  applicant. 
Pennycook  v.  Boyle  (1915)  26  Cat 
App.  301,  146  Pac.  896;  Walcott  v. 
Jackson  (1888)  61  Mich.  249,  16  N.  W. 
393. 

In  Walcott  V.  Jackson  (Mich.)  su- 
pra, wherein  the  petitioner  prayed  for 
a  mandate  to  compel  payment  of  his 
salary  and  it  appeared  that  the  claim 
had  accrued  eleven  years  before  this 
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application  waa  made,  it  was  held  that 
the  delay  constituted  laches,  and  that 
mandamus  would  not  lie. 
,  In  Pennycook  v.  Boyle  (Cal.)  supra, 
it  appeared  that  the  petitioner  was 
suspended  from  his  post  for  neglect 
of  duty,  which  charge  was  finally  dis- 
missed and  the  petitioner  reinstated 
after  the  lapse  of  over  eleven  months. 
Within  two  months  after  reinstate- 


ment, the  petitioner  instituted  man<ia- 
mus  to  compel  the  payment  of  his  sal- 
ary during  the  time  of  his  suspension. 
The  defense  was  laches  on  Uie  part 
of  the  applicant.  The  court  held  that 
the  petitioner  was  entitled  to  the  writ, 
as  he  was  not  guilty  of  laches,  since 
it  would  have  been  impossible  for  hina 
to  succeed  in  such  a  proceeding  until 
after  his  reinstatement.       J.  E.  W. 


THOMAS  W.  WILEMAN,  Impleaded,  etc,  Appt., 

V. 

JULE  V.  KING. 
Mtaalaalppl  Supreme  Court,  DivtaUm  B    June  80t  1919* 
(—  Miss.  — ,  82  So.  265.) 

Payment  —  check  —  failure  to  present  —  garnishment  —  effect. 

1.  Failure  of  a  creditor  to  present  a  check  tendered  in  payment  at  the 
debt  -without  any  agreement  that  it  shall  be  accepted  as  payment,  whether 
good  or  bad,  for  ten  days  on  account  of  Illness,  does  not  satis^  the  in- 
debtedness if,  when  the  check  is  presented  for  payment,  the  maker's 
account  has  been  garnished  by  another  creditor. 

{See  note  on  this  question  beginning  on  page  687.] 

Check  —  as  assignment.  the  bank,  so  as  to  enable  the  payee  to 

2.  A  check  does  not  operate  as  an  claim  the  fund  against  an  aUaxAaaent 
assignment  pro  tanto  of  the  funds  on    of  it  by  another  creditor. 

deposit  to  the  credit  of  the  maker  in       [See  5  R.  C.  L.  488  et  seq.] 


Appeal  by  defendant  Wileman  from  a  decree  of  the  Chancery  Court 
for  Prentiss  County  (Mclntyre,  Ch.)  in  fayor  of  complainant  in  a  suit 
to  enjoin  the  foreclosure  of  a  certahi  deed  of  trust  executed  by  him  In 
favor  of  defendant  as  beneficiary.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cunningham  &  Cunningham    the  decree,  declining  to  overrule  the 


for  appellant. 

Messrs.  Robins  &  Thomas  for  appel- 
lee. 

Stevens,  J.,  delivered  the  opinion 
at  the  court: 

Appellee  exhibited  his  bill  of  com- 
plaint against  appellant  T.  W.  Wile- 
man,  and  one  Green,  trustee,  seek- 
ing to  enjoin  the  foreclosure  of  a 
certain  deed  of  trust  which  King  ex- 
ecuted in  favor  of  Wileman  as  bene- 
ficiary, to  secure  a  note  of  $75.  The 
bill  for  injunction  was  answered, 
and  the  cause  set  down  for  hearing 
on  bill,  answer,  and  proof,  and  from 


injunction,  appellant  prosecutes  this 
appeal. 

In  April,  1916,  Wileman  loaned 
King  $75,  and  took  a  note  and  deed 
of  trust  on  certain  crops  of  com, 
cotton,  and  other  agricultural  prod- 
ucts raised  during  the  year  1916, 
and  also  on  certain  live  stock.  In 
the  fall,  and  before  the  maturity  of 
the  note.  King  was  carrying  to 
market  in  the  town  of  Boonville  a 
bale  of  cotton.  On  the  way  he  met 
his  creditor,  Wileman,  and  stated 
tiiat  he  was  carrying  the  cotton  to 
be  sold  and  desired  to  pay  his  note 
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oat  of  the  proceeds.  There  is  some 

conflict  in  the  testimony  between  the 
parties  as  to  what  was  said  on  this 
occasion ;  King  contending  and  testi- 
fying that  Mr.  Wileman  told  him  to 
sell  tile  bale  of  cotton  and  to  deposit 
the  proceeds  to  his  (King's)  ac- 
count^  and  that  King  might  give  him 
a  check  for  the  f uU  amount  of  the 
indebtedness.  King  sold  the  cotton 
and  deposited  approximately  $10  in 
the  bank,  and  used  the  balance  of 
the  money  in  paying  some  other 
debts.  King,  however,  already  had 
on  deposit  in  the  Bank  of  BooneviUe 
$79^0,  which,  together  with  the 
$10,  made  an  amount  sufficient  to 
pay  the  secured  note  and  interest. 
The  next  day  King  went  to  Mr.  Wile- 
man  to  take  up  his  note  and  deed  of 
trust,  and  executed  his  check  in  set- 
tlement. When  this  transaction  was 
had,  Wileman  was  at  home  ill,  and 
for  this  reason  did  not  go  to  town  to 
present  the  check  until  after  the 
lapse  of  about  ten  days.  In  the 
meantime  another  creditor  of  King 
had  sued  out  an  attachment  against 
King  and  garnished  the  bank.  This 
attachment  and  garnishment  were 
made  returnable  to  the  justice's 
court,  and  the  bank,  in  answering, 
suggested  that  appellant  had  an  as- 
signment of  the  funds,  and  claimed 
an  interest  therein.  It  does  not  ap- 
pear, however,  that  appellant  was 
summoned  to  appear  in  the  justice's 
court  and  propound  his  claim. 

When  King  tendered  his  check  for 
the  indebtedness,  appellant  inquired 
if  the  money  was  in  the  bank,  and 
King  responded  that  it  was.  There 
was  something  also  said  as  to  wheth- 
er liie  amount  of  $81  would  fully 
cover  the  note  and  interest,  and  in 
this  conversation  King  remarked 
that  "if  that  was  not  all  right  he 
would  make  it  all  right."  Appellee 
contends  that  this  statement  re- 
ferred alone  to  the  amount  of  the 
check,  while  appellant  contends  that 
it  had  a  broader  meaning.  The 
statement  thus  far  is  according  to 
King's  version  of  the  facts.  On  the 
trial  of  the  case  appellant  contended, 
and  so  testified,  that  he  directed 
King  to  sell  the  bale  of  cotton,  de- 
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posit  the  proceeds  to  Wileman's  ac- 
count, and  bring  him  the  deposit 
slip ;  that  although  this  had  not  been 
done  he  did  accept  King's  check,  but 
upon  the  assurance  that  the  money 
was  in  the  bank,  and  that,  if  every- 
tiiing  was  not  all  right.  King  would 
make  it  all  right.  The  chancellor 
ruled  that  the  note  and  deed  of  trust 
had  been  paid  and  satisfied  by  the 
execution  and  delivery  of  the  check. 
The  learned  chancellor  incorporated 
in  the  recoil  his  written  opinion,  in 
which,  among  other  things,  he  says : 
"I  am  of  the  opinion  that  when  Mr. 
Wileman  indorsed  this  check  he 
owed  it,  at  least,  to  King  to  try  and 
secure  this  money,  and  at  least  file 
his  claim  with  llie  justice's  court. 
While  my  opinion  is  not  binding  up- 
on the  justice's  court,  yet  I  am  of  the 
opinion  that  his  claim  was  good,  and, 
that  being  the  case,  there  is  nothing 
to  do,  except  make  the  injunction 
perpetual." 

Appellee's  contentions  in  this  case 
are  not  supported  by  the  law  or 
the  facts.  There  is  no  controversy 
about  the  fact  that  appellant  held  a 
valid  promissory  note,  and  that  this 
note  was  amply  secured.  The  debt- 
or upon  his  own  initiative  harvested 
and  sold  a  bale  of  cotton  and  tend- 
ered his  creditor  a  check  for  the 
amount  of  the  secured  claim.  When 
the  check  was  presented  for  pay- 
ment it  was  dishonored,  and  that 
through  no  fault,  fraud  or  collu- 
sion of  the  creditor,  the  holder  of 
the  check.  There  is  no  proof  justi- 
fying the  inference  that  appellant 
suggested  or  inspired  the  prosecu- 
tion of  the  attachment  suit,  or  knew 
anything  about  the  funds  having 
been  garnished  until  the  check  had 
been  presented.  It  aflHrmatlvely  ap- 
pears that  when  the  check  was  pre- 
sented the  funds  of  the  depositor 
had  been  impounded  by  a  valid 
garnishment  proceeding.  Thereup- 
on appellant  tendered  the  check  bade 
to  appellee,  and  demanded  a  return 
of  his  note  and  deed  of  trust.  Ap- 
pellee declined  to  give  up  the  note 
and  trust  deed,  and,  to  employ  his 
own  language,  responded:  "I  just 
told  him  I  did  not  care  about  ex- 
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chansrinsr  the  note."  There  is  no 
evidence  of  a  definite  and  special 
agreement  to  the  effect  that  appel- 
lant accepted  the  dieck  in  full  pay- 
ment and  discharge  of  the  secured 
indebtedness.  It  was  one  of  the 
usual  transactions  of  business, 
where  the  debtor  in  the  usual  way 
executed  and  delivered  a  check  upon 
his  bank,  and  the  check,  through  no 
fault  of  the  holder, 
S:Jc"-ATi»«  was  dishonored.  Un- 
to preaeat—  dcr     SUCh  CirCUHl- 

efl«et.*  stances  the  general 

rule  is  applicable, 
and  the  check  is  not  pasrment. 

In  Citizens*  Bank  v.  Kretschmar, 
91  Miss.  608,  44  So.  930,  our  court, 
by  Mayes,  J.,  gave  utterance  to  the 
well-known  rule  of  law  that  "a  check 
is  not  payment  unless  the  check  is 
paid,  unless  it  is  specially  agreed  by 
the  parties  that  the  check,  whether 
good  or  not,  shall  have  that  effect; 
and  the  burden  of  proof  always  rests 
on  the  party  asserting  it  to  show 
that  the  check  was  to  have  that  ef- 
fect. The  presumption  is  against 
its  being  so  received,  and  this  pre- 
sumption can  only  be  overcome  by 
dear  proof  to  tiie  contrary." 

Our  court  cited  with  approval 
Wadlington  v.  Covert,  51  Miss.  631, 
a  case  which,  though  it  deals  with 
the  acceptance  of  an  order  in  the 
nature  of  a  bill  of  exchange,  dis- 
cusses the  rule  of  law  here  applica- 
ble, and  especially  upon  the  point, 
hereinafter  referred  to,  as  to  wheth- 
er the  check  constituted  an  assign- 
ment pro  tanto  of  the  funds  to  the 
depositor's  credit  in  the  bank.  Any 
further  reference  to  the  substantive 
law  that  a  check  ordinarily  does  not 
constitute  payment  is  unnecessary. 
The  general  rule  is  conceded. 

The  facts  do  not,  in  our  opinion, 
show,  but  on  the  contrary  rebut, 
any  special  agreement  that  the  check 
was  accepted  as  payment,  whether 
it  was  good  or  bad.  The  case  at  bar 
does  not  present  an  instance  where 
the  check  or  negotiable  instrument 
of  a  third  party  is  assigned  and  ac- 
cepted in  settlement  of  a  prior  in- 
debtedness, and  there  has  been  a 
delay  prejudicial  to  the  rights  of 


any  of  the  parties  to  the  instrument. 
This  is  a  transaction  solely  between 
ihe  creditor  and  debtor.  Any  de- 
lay, therefore,  in  the  presentment 
of  the  check  for  payment,  has 
caused  no  one  a  loss.  We  assume 
that  the  attachment  was  properly 
sued  out  and  the  funds  lawfully 
garnished.  If  so,  the  money  in  the 
bank  has  been  appropriated  for  the 
payment  of  appellee's  lawful  in- 
debtedness. Appellee  lost  nothing. 
There  is  evidence,  however,  tending 
to  show  that  appellant  was  delayed 
in  presenting  tiie  check  on  account 
of  illness. 

We  proceed,  then,  to  a  considera- 
tion of  the  thought,  reflected  by  the 
chancellor's  opinion,  that  appellant 
had  an  interest  in  the  funds  and  was 
privileged  to  propound  his  claim 
thereto  in  the  justice's  court.  This 
position  is  untenable.  Whatever 
may  be  the  minority  rule  as  reflect- 
ed by  certain  decisions  of  other 
states,  the  great  weight  of  authority 
is  to  the  effect  that  a  check  does  not 
operate  as  an  assignment  pro  tanto, 
of  the  funds  on  de- 
posit to  the  credit  2:iS"S?«t. 
of  the  depositor  in 
a  banking  institution.  Note  in  35 
L.R.A.  (N.S.)  1. 

Our  court  fell  in  line  with  the 
great  majority  of  the  courts  of  the 
Union  in  the  case  of  Bush,  R.  &  Co. 
V.  Foote,  58  Miss.  5,  38  Am.  Rep. 
310.  It  is  different  if  the  instru- 
ment is  a  mere  order,  to  be  paid  out 
of  a  special  fund.  Wadlington  v. 
Covert,  supra.  But  further  discus- 
sion of  the  authorities  on  this  point 
is  unnecessary,  because  of  the  en- 
actment by  our  legislature  of  the 
Uniform  Negotiable  Instruments 
Law.  Chapter  244,  Laws  of  1916. 
By  §  189  of  this  act  (Hemingway's 
Code.  §  2767)  it  is  expressly  pro- 
vided: "A  check  of  itself  does  not 
operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the 
bank  is  not  liable  to  l^e  holder,  un- 
less and  until  it  accepts  or  certifies 
the  check." 

It  follows  that  appellant  could  not 
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hive  propounded  successfully  any 
claim  to  the  funds  £rarnished»  and 
had  no  interest,  legal  or  equitable, 
hi  the  money  on  deposit  in  the  Bank 
of  BooneviUe  to  appellee's  credit. 
Equity  demands  that  his  promissory 
note  and  deed  of  trust  be  restored  to 
him.  The  secured  indebtedness  has 
not  been  paid.  The  injunction  was 
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wrongfully  sued  out,  and  should 
have  been  dissolved.  The  decree  of 
the  learned  Chancellor  will  be  re- 
Versed,  and  decree  entered  here  dis- 
solving the  injunction,  and  remand- 
ing the  cause  for  the  assessment  of 
any  damages  which  appellant  has 
sustained  by  reason  of  the  wrong- 
ful issuance  of  the  writ. 


ANNOTATION. 


Rightaof  hoMer  of  check  aa  affected  hj  garnwhment  of  drwwar's  hnk  wKoamA. 


In  Honingford  v.  Vehmann  (1894) 
2  Ohio  S.  &  C.  P.  Dec.  151,  where  the 
holder  of  a  check  indorsed  the  same 
to  one  who  failed  to  present  it  until 
sfter  the  account  of  the  drawer  had 
been  garnished  by  other  creditors,  it 
was  held  that,  the  indorsee  having 
failed  to  present  the  check  within  a 
reasonable  time,  the  indorser  was  not 
liable,  but  it  Is  stated  obiter  that  l^e 
drawer  of  the  check  is  atiU  liable.  This 


obiter  statement  is  in  accord  with  the 

decision  in  the  reported  case  (Wile- 
UAN  V.  King,  ante,  584).  It  will  be 
observed  that  the  reported  case  re- 
fuses to  regrard  the  enforced  and  in- 
voluntary payment  of  the  drawer's 
debt  to  a  third  person  consequent  upon 
the  delay  in  presenting  the  check,  as 
a  legal  damage  or  injury  to  him  which 
will  relieve  him  of  liability  to  the 
holder.  W.  A.  E. 


CmZENS'  NATIONAL  BANK  of  Glenwood  Springs,  Colorado,  PUT.  fa 

Err., 

V. 

FIRST  NATIONAL  BANK  of  Portland,  Oregon. 

tM^rado  Supreme  Court— Xfoy  a,  1910* 
(—  Colo.      182  Pac.  12.) 

Gtrnishment  —  liability  on  accepted  check. 

1.  Where,  by  statute,  liability  on  accepted  negotiable  paper  Is  not  snb- 
ject  to  ganushment  until  it  is  due,  the  liability  of  a  bank  on  an  accepted 
or  certified  check  is  not  so  subject  until  it  is  presented  for  payment 

[See  note  on  this  question  beginning  on  page  589.] 

CkeA  —  when  liability  on  matores.  which  it  baa  certified  by  noti^ng  the 

2.  Liability  on  an  accepted  or  certi-  holder  to  present  it  at  once  for  pay- 
fied  ehedc  is  not  due  untfl  the  check  is  ment  so  as  to  subject  it  to  garnish- 
PKsented  for  payment,  ment,  as  asrainst  the  rights  of  a  aubse- 

rSee  fi  R.  G.  li.  602,1  quent  assignee  in  due  course  for  value. 

[See  12  R.  C.  L.  779, 792.] 

On  Rehearing. 
Garnishment      maturing  oertifled 
check. 

3.  A  bank  cannot  mature  a  check 


Ersob  to  the  District  Court  for  Garfield  County  (Cavender,  J.)  to  re- 
view a  judgment  in  favor  of  plaintiff  in  a  suit  to  hold  defendant  liable 
on  a  check  accepted  or  certified  by  it.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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'  Messrs.  J.  W.  Dollisoii,  John  L. 
Noonan,  S.  W.  Bell,  and  E.  L.  Clover 
for  plaintiff  in  error. 

Messrs.  Hnriies  ft  Dors^,  E.  L 
Tliayer,  and  Berrien  Hughes  for  de- 
fendant in  error. 

Denison,  J.,  delivered  the  opinion 
of  the  court: 

The  Portland  bank  brought  suit 
against  the  Glenwood  bank  upon  a 
check  accepted  or  certified  by  the 
defendant,  and  had  judgment.  The 
case  was  brought  here  on  error  and 
supersedeas  denied. 

One  Kingsbury  on  July  15,  1914, 
drew  the  check  in  question  on  the 
defendant  bank,  payable  to  Mrs. 
C.  F.  Morrow.  July  16th  she  pre- 
sented it  for  certification,  and  the 
bank  wrote  on  its  face : 

Accepted  July  16,  1914,  payable 
at  Citizens'  National  Bank,  Glen- 
wood  Springs,  Colorado. 

[Signed]  A.  J.  Wirth,  A.  Cashier. 

July  21,  1914,  and  for  some 
months  following,  various  suits 
were  brought  in  Garfield  county, 
Colorado,  against  Morrow,  and 
judgments  were  rendered  therein 
against  the  Glenwood  bank  as  gar- 
nishee. 

September  21, 1915,  she  deposited 
the  check  witlt  the  Portland  bank 
in  her  checking  account,  received 
credit  therefor,  and  checked  out  the 
money.  The  Glenwood  bank  re- 
fused to  pay  the  check,  and  suit  was 
brought  accordingly.  The  judg- 
ments in  garnishment,  some  of 
which  have  been  satisfied  by  the 
garnishee,  constituted- the  defense. 

The  question  before  us  is  wheth- 
er the  liability  of  the  Glenwood 
bank  upon  such  a  check  was  gar- 
nishable. 

The  great  weight  of  authority  is 
that  the  liability  upon  a  negotiable 
cmLbment-  instrument  before 
iiHbiiitr  on  maturity  is  not  gar^ 
«c«pted  cbeou.  nigijable,  and  some 

cases  hold  that  it  is  not  after  ma- 
turity. In  this  state,  however,  the 
matter  is  controlled  by  statute: 
'^0  person  shall  be  liable  as  a  gar- 
nishee by  reason  of  having  drawn, 
accepted,  made  or  indorsed  any  ne- 
gotiable instrument,  when  the  same 


is  not  due,  in  the  hands  of  the  de- 
fendant at  the  time  of  service  of  the 
garnishee  summons  or  the  rendition 
of  the  judgment"  Bev.  Stat.  1908, 

§  3804. 

This  is  both  just  and  in  accord 
with  commercial  necessity.  Mer- 
chants' Nat.  Bank  v.  State  Nat. 
Bank,  10  WaU.  647,  648,  19  L.  ed. 
1019.  That  the  ac-  cMeck-wn- 
ceptance  was  not  iiabiutr  m 
due  until  presenta- 
tion  for  payment  seems  clear  from 
the  authorities.  2  Michie,  Banks  & 
Bkg.  1181,  §  145;  Nolan  v.  Bank  of 
New  York  Nat.  Bkg.  Asso.  67  Barb. 
24 ;  Andrews  v.  German  Nat.  Bank, 
9  Heisk.  211,  24  Am.  Rep.  300; 
Farmers'  &  M.  Bank  v.  Butchers'  & 
D.  Bank,  16  N.  Y.  125.  69  Am.  Dec 
678;  Girard  Bank  v.  Bank  of  Penn 
Twp.  39  Pa.  92,  80  Am.  Dec.  507; 
Merchants'  Nat  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  647,  19  L.  ed. 
1008,  1019;  Bank  of  British  N.  A. 
v.  Merchants'  Nat  Bank,  91  N.  Y. 
106. 

It  was  not  presented  for  payment 
until  plaintiff  presented  it 
The  judgment  should  be  affirmed. 

Garrigues,  Ch.  J.,  and  Scott,  J., 

concur. 

A  motion  for  rehearing  having 
been  filed,  Denison,  J.,  on  July  7, 
1919,  handed  down  the  following 
additional  opinion: 

The  motion  for  rehearing  urges 
two  points: 

(1)  That  the  defendant  bank 
notified  the  holder  of  tiie  check,  be- 
fore she  negotiated  it  that  it  would 
not  be  paid  until  so  ordered  by  ihe 
court,  and  demanded  that  it  be  pre- 
sented at  once  for  payment;  that  the 
check  thereby  became  due,  and  so 
was  subject  to  the  subsequent  gar- 
nishments. 

(2)  That  if  we  adhere  to  our 
former  opinion  certified  checks  will 
be  used  to  conceal  assets  and  de- 
fraud creditors. 

As  to  the  first  point :  No  transac- 
tion between  the  acceptor  and  hold- 
er of  a  negotiableo.„fc,fc«^^ 
instrument  can  ad-n>tnriiis 
vance  its  maturity"""*^ 
as  against  a  subsequent  holder  in 
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dne  course,  even  though  it- was  nego- 
tiated after  such  transaction.  If  it 
could,  the  safety  of  negotiable  paper 
would  be  destroyed,  and  the  tew 
merchant  nullified.  When  a  certi- 
fied check  is  presented  for  payment, 
the  debtor  bank,  if  it  has  a  defense 
against  the  holder,  can  protect  itsdf 
by  marking  the  face  of  the  paper  so 
as  to  destroy  its  negotiability. 

As  to  the  second  point :  The  ready 
currency  of  negotiable  paper  is  more 
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important  in  business  than  the  in- 
creased ease  in  collecting  debts 
which  would  result  from  hampering 
it.  Certified  checks  are  a  substitute 
for  money,  and  it  would  be  a  severe 
blow  to  commerce  to  throw  a  doubt 
upon  their  validity.  Merchants' 
Nat.  Bank  v.  State  Nat  Bank,  10 
Wall.  604,  647,  648,  19  L.  ed.  1008, 
1019. 

The  motion  for  a  rehearing  is 
denied. 


ANNOTATION. 

Garnkhment  <il  bank  in  soSt  agaiiut  the  payee  or  other  holder  of  a  check  upon 

the  bank. 


It  seems  clear  that  before  the  bank 
hu  accepted  the  check  it  cannot  be 
garnished  in  a  suit  asrainst  the  holder, 
and  this  haa  been  held.  In  Janney  t. 
Bank  of  Missouri  (1849)  12  Mo.  688, 
a  bank  which  was  a  depositary  for  the 
Federal  government  was  held  not  lia- 
ble to  garnishment  in  a  suit  against 
one  to  whom  the  government  had  given 
a  draft  upon  the  bank,  before  the  bank 
had  accepted  the  draft;  the  fact  that 
the  bank  had  impliedly  agreed  to  ae- 
cept  all  drafts  of  this  kind  was  held 
not  to  change  the  rule.  In  discussing 
the  effect  of  this  implied  agreement, 
the  court  states:  "The  bank  had  not 
accepted  the  draft  when  she  was  gar- 
nisheed.  She  had  by  her  previous 
course  of  dealing  in  relation  to  these 
drafts  impliedly  agreed  to  accept  all 
drafts  of  the  kind — but  when,  and  for 
whose  benefit?  Certainly,  when  prop- 
erly presented,  and  for  the  benefit  of 
the  holders  at  the  time  of  presentment. 
At  the  time  she  was  gamlsheed  she  was 
not  the  debtor  of  [the  principal  de- 
fendant]. She' was  apprised  that  they 
vera  the  holders  of  a  govempaent 
draft  which  she  was  bound  to  accept 
vhen  presented — but  she  was  bound 
to  accept  in  favor  of  the  holder  who 
presented  it.  This  is  all  the  implica- 
tion that  the  previous  dealings  of  the 
parties  were  calculated  to  create;  in 
fact,  the  conduct  of  the  bank  at  the 
time  the  bill  was  presented  by  Lewis 
[a  subsequent  holder]  was  an  obvious 
indication  of  intention  to  pay  the  bill  ' 


to  the  holders  at  the  time  of  present- 
ment.*' From  this  decision  there  is  a 
dissenting  opinion  which  takes  the 
view  that  whatever  legal  or  equitable 
interest  the  holder  of  the  draft  had  in 
the  fund  was  properly  open  to  his  cred- 
itors by  wi^  of  garnishment. 

Under  statutes  making  debts  and 
credits  due  a  defendant  subject  to  gar- 
nishment, the  view  has  been  taken 
contrary  to  that  in  the  reported  case 
(Citizens'  Nat.  Bank  v.  First  Nat. 
Bank,  ante.  687,  that  the  principal 
obligor  on  a  negotiable  security  is 
subject  to  garnishment  before  it  is 
due,  and  under  this  view  it  has  been 
held  that  a  bank  which  has  issued  a 
certified  check  is  liable  to  garnishment 
in  a  suit  against  the  holder.  Bills  t. 
National  Park  Bank  (1882)  89  N.  Y. 
343,  approved  on  subsequent  appeal  in 
(1885)  98  N.  Y.  87.  The  facts  in  this 
case  were  peculiar  in  that  the  drawer 
of  the  check,  a  railroad  company,  made 
the  check  payable  to  the  order  of  its 
assistant  treasurer  who  had  charge  of 
its  deposit  in  the  bank.  The  check 
thus  drawn  was  certified  and  delivered 
to  the  assistant  treasurer.  It  was  ad- 
mitted or  found  as  a  fact  that  the 
property  in  the  check  was  that  of  the 
railroad  company,  and  the  check  i1»elf 
continued  in  the  possession  of  the 
treasurer.  Subsequent  to  the  attach- 
ment, and  after  the  assistant  treasurer 
had  been  informed  thereof,  he  individ- 
ually and  in  his  own  behalf  opened 
an  account  with  the  bank,  and  then 
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and  there  deposited  to  his  individual 
ciedit,  and  as  being  his  property,  the 
certified  ehedc  and  other  negotiable 
securities  which  belonged  to  the  rail- 
road company.  It  thus  appears  that 
the  principal  defendant  occupied  a 
double  relation  with  reference  to  the 
bank,  that  is,  it  was  the  holder  of  a 
certified  check  and  also  a  depositor. 
In  discussing  the  liability  of  the  bank 
to  garnishment  as  the  certifier  of  the 
check,  the  court  states  that  "the  bank 
was  indebted  to  the  railroad  company 
when  it  certified  the  check.  That 
certification  did  not  absolutely  pay 
and  discharge  the  deposit  account.  It 
did  so  only  sub  modo,  in  the  same  way 
that  a  debt  is  paid  by  the  promissory 
note  of  the  debtor.  .  ,  .  But  re- 
garding, as  we  should,  the  certified 
check  as  a  negotiable  securify  issued 
by  the  bank  to  the  railroad  company, 
and  payable  to  any  bona  fide  holder 
thereof  who  should  present  the  same, 
yet  the  debt  evidenced  by  such  se- 
curity wag  liable  to  be  attached  in  a 
suit  against  the  railroad  company  as 
its  property,  and  could  be  attached  by 
service  of  the  attachment  upon  the 
bank  in  the  manner  in  which  this  at- 
tachment was  served.  It  is  general^ 
the  law  in  this  country,  under  statutes 
like  those  which  existed  in  this  state, 
that  a  debt  evidenced  by  a  negotiable 
securi^  can  be  attached,  and  the  fol- 
lowing rules  may  be  deduced  from  ad- 
judged cases:  While  the  negotiable 
security  is  held  by  the  attachment 
debtor  it  may  be  attached  by  the  serv- 
ice of  an  attachment  upon  the  maker, 
provided  the  negotiable  security  is 
past  due.  If  the  security  be  not  past 


due  at  the  time  the  attachment  is 
served,  but  thereafter  remains  in  the 
hands  of  the  attachment  debtor  until 
it  becomes  due,  then  the  attachment  is 
effectual.  Where  a  debt  evidenced  by 
a  negotiable  security  is  thus  attached, 
the  attachment  is  effectual  against 
everybody  except  a  bona  fide  taker  of 
the  security  after  the  attachment. 
The  care  and  purpose  of  the  courts  in 
such  cases  is  to  protect  the  maker  of 
the  security  against  double  payment, 
and  when  that  can  be  accomplished 
the  attachment  can  be  made  effective. 
If  the  security  is  not  due,  then  there 
must  be  proof  that  it  was  in  the  hands 
of  the  attachment  debtor  when  the  at- 
tachment was  served,  and  in  the  ab- 
sence of  proof  that  will  not  be  pre- 
sumed; in  other  words,  it  must  be 
shown  that  it  was  in  such  a  condition 
as  to  be  liable  to  the  attachment. 
.  .  .  Before  the  debt  can  be  enforced 
against  the  maker  under  the  attach- 
ment, the  sheriff  must  obtain  posses- 
sion of  the  security  so  that  upon  the 
trial  he  can  surrender  it  to  the  maker, 
or  be  must  show  that  it  has  already 
got  into  the  handa  of  the  maker,  or 
that  for  some  other  reason  It  could  not 
be  enforced  against  the  maker  by  any 
other  person."  It  appearing  in  this 
case  that  the  certified  check  was  in  the 
hands  of  the  principal  defendant  at 
the  time  of  the  attachment,  and  was 
paid  by  the  bank  to  the  principal  de- 
fendant, and  thus  came  into  the  hands 
of  the  bank,  the  bank  was  held  gar- 
nishable  in  the  action  and  liable  to 
the  garnishing  creditors  for  having 
paid  the  amount  to  the  debtor. 

W.A.E. 


BERTIN  &  LEPORI,  Appt, 

V. 

N.  MATTISON  et  al.,  Respts. 
Oregon  Su^r^tn^  <7out«  — Jfoy  9,  l9tC 

(80  Or.  354,  157  Pac.  153.) 

Jodgment  —  In  favor  of  principal  —  effect  on  surety. 

1.  A  surety  upon  a  note  who,  under  the  Negotiable  Instruments  Zjaw^ 
is  primarily  liable  thereon,  is  not  entitled  to  judgment  non  obstante 
veredicto  where  the  jury  find  against  him  and  in  favor  of  the  principal 
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and  other  sureties  on  the  note  in  an  action  by  the  payee,  where  the  statute 

permits  judgment  for  or  against  one  or  more  of  several  defendants. 
[See  note  on  this  question  beginning  on  page  594.] 

-non  obstante  veredicto  —  pleadings, 

Z  Judgment  non  obstante  veredicto 
cannot  be  rendered  upon  a  constmction 
of  the  evidence,  where  the  statute  pro- 


vides for  It  only  when  the  defect  ap- 
pears from  the  pleadings. 
[See  16  B.  C.  L  607.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Clatsop 

County  in  favor  of  defendants  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.  Reversed. 


Statement  by  Burnett,  J. : 
The  Bertin  &  Lepori  corporation 
declares  against  N.  Mattison,  Mar- 
tin Franclscovich,  and  Paul  Bakotich 
to  the  effect  that  they  executed  their 
promissory  note  whereby  they 
agreed  to  pay  the  plaintiff  a  certain 
amount  of  money  with  interest  and 
attorney's  fee ;  that  the  note  has  not 
been  paid,  and  so  much  is  due;  and 
that  a  specified  amount  is  a  reason- 
able attorney's  fee.  Except  the  cor- 
porate character  of  the  plaintiff,  all 
the  complaint  is  denied  by  the  an- 
swer filed  by  Franciscovich  and 
Bakotich.  They  further  say  in  sub- 
stance that  about  March  12,  1909, 
the  defendant  Mattison  was  indebt- 
ed to  plaintiff  in  the  sum  of  $679.60; 
that  at  that  time  one  Cordano  rep- 
resented to  them  that  it  would  aid 
him  in  settling  up  some  business  on 
his  part  with  the  plaintiff  if  the  an- 
swering defendants  would  sign,  as 
sureties  only,  a  certain  promissory 
note  which  had  been  executed  by 
Mattison  in  favor  of  plaintiff  in  the 
sum  mentioned;  and  that  if  they 
would  do  so,  he  would  guarantee  not 
to  deliver  it  to  the  plaintiff,  but 
would,  in  any  event,  return  it  to 
them.  They  conclude  by  saying  that 
the  instrument  there  described  is  the 
one  sued  upon,  and  that  it  was  never 
delivered  to  the  plaintiff. 

The  reply  traverses  all  the  new 
matter  in  the  answer.  As  the  result 
of  a  juiy  trial  the  following  verdict 
was  rendered:  "We,  the  jury  duly 
impaneled  and  sworn  in  the  above- 
entitled  case,  hereby  find  for  the 
plaintiff,  Bertin  &  Lepori,  and 
against  the  defendant,  Martin  Fran- 
ciscovich, in  the  sum  of  $194.60, 
witib  interest  thereon  at  the  rate  of 


6  per  cent  per  annum  from  the  12th 
day  of  March,  1909,  and  for  the  fur- 
ther sum  of  $60  attorney's  fee." 

The  defendants  Bakotich  and 
Mattison  moved  for  and  were  al- 
lowed judgment  in  their  favor 
against  the  plaintiff,  dismissing  the 
action  and  for  coats,  on  the  ground 
that,  legally  construed,  the  verdict 
was  in  favor  of  themselves.  Upon 
the  allowance  of  this  motion,  Fran- 
ciscovich moved  the  court  for  judg- 
ment in  his  favor  and  against  the 
plaintiff,  notwithstanding  the  ver- 
dict of  the  jury,  alleging  as  grounds, 
in  substance,  that  the  testimony  at 
the  trial  revealed  that  he  was  only 
a  surety  upon  the  note  with  the  de- 
fendant Bakotich,  upon  which  Mat- 
tison was  the  principal,  the  two  lat- 
ter of  whom  having  been  discharged, 
he  himself  was  released  as  a  matter 
of  law.  The  court  allowed  this  mo- 
tion and  rendered  judgment  like- 
wise for  the  defendiant  Francisco- 
vidi  non  obstante  vieredicto.  The 
entry  of  this  judgment  is  the  only 
error  assigned  on  the  appeal  which 
is  prosecuted  by  the  plaintiff. 

Messrs.  M.  B.  Meacham  and  C  W. 
Mullins,  for  appellant: 

By  statute,  the  common-law  rule  that 
on  a  joint  contract  the  recovery  must 
be  against  all  or  neither  of  the  de- 
fendants has  been  modified  so  as  to 
authorize  a  judgment  for  or  against  one 
or  more  where  it  turns  out  upon  the 
trial  that  only  one  or  more  In  such 
joint  action  Is  liable,  without  subject- 
ing the  plaintiff  to  the  necessity  of 
bringing  a  new  action. 

Tillamook  Dairy  Asso.  v.  Schermer- 
horn,  31  Or.  312,  51  Pac  438. 
I-    A  motion  for  judgment  non  obstante 
veredicto  should  be  determined  from 
an  inspection  of  the  pleadings,  only. 


Digitized  by 


Google 


592 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L& 


Friendly  v.  Lee,  20  Or.  208,  25  Pac. 
396;  United  States  v.  Gardner,  66  C. 
C.  A.  663,  133  Fed.  288;  Baltimore  & 
O.  R.  Co.  v.  Nobil,  85  Ohio  St.  180,  97 
N.  E.  374,  Ann.  Caa,  1913A,  1021 ;  Kirk 
V.  Salt  Lake  City,  32  Utah,  143,  12 
L.R.A.(N.S.)  1021,  89  Pac  458. 

Mr.  6.  C.  Fulton  for  respondents. 

Burnett,  J.,  delivered  the  opinion 
of  the  court: 

The  verdict  was  a  possible  one  ac- 
cording to  the  pleadings.  Under  the 
general  issue  it  may  have  been  that 
the  plaintiff  failed  to  prove  the  sig- 
natures of  Mattison  and  Bakotich, 
but  succeeded  in  establishing  that  of 
Franciscovich.  On  the  controversy 
between  the  new  matter  of  the  an- 
swer and  the  reply,  it  is  plausible 
that  Cordano  made  the  representa- 
tions mentioned  to  Bakotich,  but  not 
to  Franciscovich.  Under  those  cir- 
cumstances it  was  allowable  for  the 
jury  to  find  against  the  defendant, 
who  was  shown  to  be  liable,  and  in 
favor  of  the  others.  Section  61,  L. 
0.  L.  reads  thus: 

"When  the  action  is  against  two  or 
more  defendants,  and  tibe  summons 
is  served  on  one  or  more,  but  not  all 
of  th^,  the  plaintiff  may  proceed 
as  follows: 

"1.  If  the  action  be  against  de- 
fendants jointly  indebted  upon  a 
contract,  he  may  proceed  against  the 
defendants  served,  unless  the  court 
otherwise  direct;  and  if  he  recover 
judgment,  it  may  be  entered  against 
all  the  defendants  thus  joinUy  in- 
debted, so  far  only  as  that  it  may  be 
enforced  against  the  joint  property 
of  all  and  the  separate  property  of 
the  defendant  served,  and  if  they 
are  subject  to  arrest,  against  the 
persons  of  the  defendants  served; 
or, 

"2,  If  the  action  be  against  the 
defendants  severally  liable,  he  may 
proceed  against  the  defendants 
served  in  the  same  manner  as  if  they 
were  the  only  defendants; 

"3.  If  all  the  defendants  have 
been  served,  judgment  may  be  tak- 
en against  any  or  either  of  them 
severally,  when  the  plaintiff  would 
be  entitled  to  judgment  against  such 
defendant,  or  defendants,  if  the  ac- 


tion had  been  against  them,  or  any 

of  them  alone." 

Sections  180  and  181,  L.  0.  L. 
here  follow ; 

"Judgments  may  be  given  for  or 
against  one  or  more  of  several 
plaintiffs  and  for  or  against  one  or 
more  of  several  defendants;  and  it 
may,  when  the  justice  of  ^e  case 
requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as 
between  themselves." 

"In  an  action  against  several  de- 
fendants, the  court  may,  in  its  dis- 
cretion, render  judgment  against 
one  or  more  of  them,  whenever  a 
several  judgment  is  proper,  leaving 
the  action  to  proceed  against  the 
others." 

These  enactments  superseded  the 
common-law  rule  that,  in  an  action 
on  an  alleged  joint  contract,  recov- 
ery must  be  had  against  all  the  de- 
fendants or  none,  so  that  in  such 
litigation  the  plaintiff  may  now  re- 
cover from  those  defendants  against 
whom  he  is  able  to  establish  his  case, 
although  he  is  compelled  to  loose  his 
hold  upon  the  others 
from  whom  he  seeks  tm-voT  of  prln- 
to  recover:  Hamm  JlSilr***** 
V.  Basche,  22  Or. 
513,  30  Pac.  501;  Tillamook  Dairy 
Asso.  V.  Schermerhom,  31  Or.  312, 
61  Pac.  4S8 ;  Hayden  v.  Pearce,  33 
Or.  89,  52  Pac.  1049.  In  Stivers  v. 
Byrkett,  56  Or.  565,  572,  109  Pac. 
387,  Mr.  Justice  Eakin,  reviewing 
the  authorities,  says :  "It  is  not  nec- 
essary to  review  or  cite  these  cases 
here,  but  we  find  that  the  great 
weight  of  authority  and  the  better 
reasoning  is  that  the  judgment 
against  joint  or  joint  and  several 
debtors,  if  void  as  to  one,  is  not 
necessarily  void  as  to  those  judg- 
ment debtors  who  were  within  the 
jurisdiction  of  the  court," — citins 
authorities. 

The  opinion  speaks  also  of  some 
precedents  holding  that  sudi  a  de- 
termination is  merely  erroneous, 
and  would  be  reversed  on  appeal  as 
to  all  the  defendants,  and  others  that 
it  would  be  reversed  only  as  to  the 
party  over  whom  the  court  had  no 
jurisdiction.    But  the  statute  seta 
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the  matter  at  rest,  so  that  bylefifisla- 
tm  authority  a  plaintiff  may  re- 
cover judgment  against  those  whom 
he  has  shown  to  be  liable,  while 
othera  he  sought  to  charge  may 
escape. 

It  will  be  noted  that  the  mo- 
tion of  Franciscovich  was  not  for  a 
new  trial,  but  for  judgment  not- 
withstanding the  verdict.  Issue  had 
been  joined  between  him  and  the 
plainliif,  and  the  jury,  after  hearing 
the  testimony,  had  decided  the  fact 
against  him.  Section  202,  L.  0.  L. 
reads  thus :  "When  it  appears  from 
the  pleadings  that  the  court  has  not 
jurisdiction  of  the  subject  of  the  ac- 
tion or  the  pez^n  of  ttie  defendant, 
or  that  the  facts  stated  in  the  plead- 
ings of  the  plaintiff  or  defendant,  as 
the  case  may  be,  do  not  constitute  a 
cause  of  action  or  defense  thereto, 
and  that  sudi  objection  had  not  been 
taken  by  demurrer  or  answer,  on 
motion  the  judgment  entered  shall 
be  set  aside  at  the  motion  of  plain- 
tiff or  defendant,  as  the  case  may 
be,  and  another  judgment  rendered 
accordingly,  as  the  case  may  re- 
quire" 

Before  the  legislation  of  1907,  re- 
quiring the  judgment  to  be  entered 
immediately  upon  the  reception  of 
the  verdict,  the  section  read  as  fol- 
lows: "When  it  appears  from  the 
pleadings  that  the  court  has  not  ju- 
risdiction of  the  subject  of  the  ac- 
tion or  ttie  person  of  the  defendant, 
or  tiiat  the  facts  stated  in  the  plead- 
ings of  the  plaintiff  or  defendant,  as 
the  case  may  be,  do  not  constitute  a 
cause  of  action  or  defense  thereto, 
and  that  such  objection  has  not  been 
taken  by  demurrer  or  answer,  on 
motion  jud^ent  shall  be  given  for 
the  plaintiff  or  defendant,  as  the 
case  may  be,  notwithstanding  the 
verdict  or  decision."  B.  &  C.  Comp. 
§202. 

The  remedy  allowed  by  this  sec- 
tion in  either  form  is  based  solely 
upon  the  state  of  the 
pleadings,  and  not 
upon  the  construc- 
tion of  the  evidence.  The  question 
was  considered  in  Slocum  v.  New 
York  L.  Ins.  Co.  228  U.  S.  364,  57  L. 
5  A.L.fi.— 38. 


veredicto— 


ed.  879,  33  Sup.  Ct  Rep.  523,  Ami. 
Cas.  1914J),  1029.  Mr.  Justice  Van 
Devanter  quotes  with  approval 
Smith's  Action  at  Law,  12th  ed. 
page  147,  thus:  "A  motion  for 
judgment  non  obstante  veredicto  is 
one  which  is  only  made  by  a  plain- 
tiff. .  .  .  It  is  given  when,  upon 
an  examination  of  the  whole  plead- 
ings, it  appears  to  the  court  that  the 
defendant  has  admitted  himself  to 
be  in  the  wrong,  and  has  taken  issue 
on  some  point,  which,  though  decid- 
ed in  his  favor  by  the  jury,  still  does 
not  at  all  better;'  his  case.  A  motion 
*in  arrest  of  judgment'  is  the  exact 
reverse  of  that  for  judgment  non  ob- 
stante veredicto.  The  applicant  in 
the  one  case  insists  that  the  plain- 
tiff is  entitled  to  the  judgment  of  the 
court,  although  a  verdict  has  been 
found  against  him.  In  the  other 
case,  that  he  is  not  entitled  to  the 
judgment  of  the  court,  although  a 
verdict  has  been  delivered  in  his 
favor.  Like  the  motion  for  judg- 
ment non  obstante  veredicto,  that  in 
arrest  of  judgment  must  always  be 
grounded  upon  something  apparent 
on  the  face  of  the  pleadings." 

It  is  said  in  Houser  v.  West,  39 
Or.  392,  895,  65  Pac.  84:  "A  mo- 
tion for  judgment  notwithstanding 
the  verdict  must  necessarily  be  based 
upon  the  pleadings." 

It  will  not  do  to  say  that  because 
the  answering  defendants  signed  as 
sureties,  the  release  of  one  will  dis- 
charge the  other,  because,  having 
thus  executed  tiie  note,  they  are,  so 
far  as  the  plaintiff  is  concerned,  pri- 
marily liable  for  the  same  under  the 
Negotiable  Instruments  Law.  Cel- 
lers  Y.  Meachem  (Sellers  v.  I^ons) 
49  Or.  186, 10  L.R.A.(N.S.)  138,  89 
Pac.  426, 13  Ann.  Gas.  977 ;  Lumber- 
men's Nat.  Bank  v.  Campbell,  61  Or. 
123,  121  Pac.  427;  Murphy  v.  Pant- 
er,  62  Or.  522,  125  Pac.  292.  Even 
supposing  they  had  written  the  word 
"surety"  after  their  names,  they  are 
none  IJie  less  primarily  and  jointiy 
liable  to  the  payee,  and  like  any 
other  parties  thus  bound  may  be 
treated  in  the  manner  provided  for 
in  the  sections  of  the  Code  above 
quoted.  Under  such  circumstances 
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the  matter  of  suretyship  affects  only 
the  relations  between  themselves 
and  the  principal  debtor.  As  to  the 
payee  they  are  all  liable  as  princi- 
pals, and  he  may  recover  from  any 
one  or  less  than  the  whole  number  of 
them  against  whom  he  may  be  able 
to  prove  his  claim.  The  court  was 
in  error  in  disregarding  the  verdict 
of  the  jury  and  assuming  to  render 
the  judgment  entered. 


The  action  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded, 
with  directions  to  enter  a  judgment 
in  favor  of  the  plaintiff  and  against 
the  defendant  Franciscovich.  We  do 
not  decide  whether  it  was  a  mistake 
to  enter  judgment  for  the  other  de- 
fendants, for  that  is  not  within  the 
.  assignment  of  error. 

Moore»  Oh.  J.,  and  Benson  and 
Harris,  JJ.,  concur. 


ANNOTATION. 

Right  to  judgment  againtt  lOPely  whan  adioB  faib  agamrt  princqud. 


I.  Introductory,  594. 
n.  Majority  mie: 

a.  Rule  stated.  694. 

b.  Application  of  role,  694, 
in.  BUnorlty  rule,  697. 

/.  IfUroduetarif. 

The  question  to  which  this  note  is 
confined,  the  right  to  recover  from  a 
surety  after  an  action  against  the 
principal  has  failed,  depends  in  part 
on  doctrines  of  suretyship  and  in 
part  on  the  rules  relative  to  the  effect 
of  a  judgment  in  favor  of  one  of  sev- 
eral joint  obligors.  The  latter  ques- 
tion  is  fully  discuased  in  the  note  to 
8  A.L.R.  124,  and  resort  to  that  note 
should,  in  particular,  be  had  for  a  gen- 
eral consideration  of  statutes  similar 
to  that  referred  to  in  the  reported  case 
(Beetin  &  Lepobi  v.  Mattison,  ante, 
690).  permitting  a  several  recovery 
against  one  of  several  persons  jointiy 
bound. 

II.  Majority  rul«. 

a.  Rule  stated. 

In  accordance  with  the  well-««ttled 
doctrine  of  suretyship,  that  the  eictent 
of  liabili^  of  a  surety  is  measured  1^ 

the  liability  of  the  principal,  it  is  es- 
tablished by  the  weight  of  authority 
that,  where  an  action  against  the  prin- 
cipal fails,  the  surety  is  ipso  facto  dis- 
charged. Norris  V.  Pollard  (1886)  76 
Ga.  358;  Patterson  v.  Gibson  (1888) 
81  Ga.  802,  12  Am.  St.  Rep.  366,  10  3. 
E.  9:  Schlitter  v.  Deering  Harvester 
Co.  (1907)  8  Ga.  App.  86.  69  S.  B. 
342;  Savannah  Bank  &  T.  Co.  v.  Purvis 
(1909)  6  Ga.  App.  276.  65  S.  E.  36; 


Gartrell  v.  Johns  (1914)  15  Ga.  App. 
671.  84  S.  E.  175;  Marietta  Fertilizer 
Co.  V.  Gary  (1918)  22  Ga.  App.  604. 
96  S.  E.  711;  Logan  v.  Burr  (1878)  S 
IlL  App.  458;  Rutherford  v.  Moore 
(1866)  24  Ind.  311;  Johnson  v.  Plants 
ers'  Bank  (1843)  4  Smedes  &  M. 
(MisB.)  165,  48  Am.  Dec  480;  Muen- 
ster  V.  Tremont  Nat  Bank  (1899)  92 
Tex.  422,  49  S.  W.  862;  Woldert  v. 
Durst  (1896)  16  Tex.  Civ.  App.  81,  38 
S.  W.  215;  Douthit  v.  Martin  (1897) 
16  Tex.  Civ.  App.  669.  39  S.  W.  944; 
Moore  v.  Belt  (1918)  —  Tex.  Civ.  App. 
— .  206  S.  W.  225. 

In  Johnson  v.  Planters'  Bank  (1843) 
4  Smedes  &  M.  (Hiss.)  166.  43  Am. 
Dec.  480.  the  rule  was  expressed  as 
follows :  "The  general  rale  is  that  the 
obligation  of  the  surety  becomes  ex- 
tinct by  the  extinction  of  the  obliga- 
tion of  the  principal  debtor." 

h.  AppltoaUon  of  rvlo. 

In  Logan  v.  Burr  (1878)  3  IIL  App. 
468,  a  suit  on  a  promissory  note 
against  the  principal  and  two  sureties, 
it  appeared  that  service  was  properly 
made  on  the  principal  and  one  of  the 
sureties.  In  a  trial  of  the  issue  by  a 
jury  as  to  the  surety  served,  there  was 
a  judgment  against  him  alone,  there 
being  no  default  as  to  the  principal, 
no  assessment  of  damages,  in  fact,  no 
action  of  the  court  as  to  him.  It  was 
held  to  be  error  to  render  Judgment 
against  Uie  suretr  alone. 

In  Patterson  v.  Gibson  (1888)  81 
Ga.  802,  12  Am.  St  Rep.  366.  10  S.  E. 
9.  it  was  held  that  if  the  principal  on 
a  bond  is  relieved  from  liability  on 
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the  gnnnd  of  dureaB*  the  snrety  U 
Ubwiae  relieved. 

In  Nonis  v.  Pollard  (1885)  75  Ga. 
358,  it  was  said:  "It  is  at  least  doubt- 
fol  if  the  judgment  awarded  by  the 
court  against  one  of  the  joint  defend- 
ants while  the  suit  was  pending  and 
andetmnined  upon  the  pleas  filed  by 
lu  codefendant,  for  whom  he  was 
wly  surety*  was  not  void.  .  .  .  The 
pltintiff  chose  to  treat  the  contract  as 
joint,  and  tiiere  was  nothing  in  tiie 
case  authorizing  or  juBtifying  the  sev- 
erance of  the  defendants;  both  of 
tiion  had  been  served ;  they  were  both 
in  life,  and  both  within  the  Jurisdic- 
ti(»)  of  the  court  There  was  no  de- 
fense set  up  here  tiiat  would  not  have 
been  as  available  to  the  complainant 
as  to  his  codefendant  in  the  common 
lawsuit  considering  the  relation  they 
bore  to  each  other  and  to  the  plaintiffs 
in  that  suit,  that  of  principal  and 
sarety.  That  the  respondent  owed  a 
ta^  to  this  complainant  as  the  surety 
of  his  principal  debtor,  and  that  he 
wss  bound  to  act  toward  him  in  tiie 
utmost  good  faith,  will  not  be^  ques- 
tioned, and  it  is  equally  clear  that  the 
snrety  is  liable  for  no  greater  amount 
Aan  is  found  to  be  due  from  the 
principal;  his  liability  cannot  be  ex- 
tended beyond  that  of  his  principal. 
This  follows  from  ttie  very  nature  of 
tte  contract.  .  .  .  The  complainant 
vu  at  least  entitled  to  have  the  execu- 
tion of  the  judgment  restrained  until 
tiie  termination  of  the  suit  against 
bis  principal,  in  order  to  ascertain  by 
that  final  judgment  the  extent  to  whieh 
Im  was  liable,  as  his  undertaking  was 
only  collateral  to,  and  his  liability 
fiwunensurate  with,  that  of  the  other 
defendant  in  the  common  lawsuit.  If, 
for  any  cause,  he  failed  to  set  up  this 
defense,  and  judgment  went  against 
him,  he  was  not  precluded  by  that 
judgment  under  our  Code,  §  2140, 
from  showing  this  fact  and  protecting 
himself,  at  least  to  this  extent." 

Hist  holding  was  followed  in  GarU 
rell  V.  Johns  (1914)  15  Ga.  App.  671, 
84  3.  EL  175,  where  the  proposition 
was  succinctly  stated  in  the  oiHcial 
syllabus  as  follows:  'The  obligation 
of  the  surety  is  accessory  ta  that  of  his 
principal;  and  if  the  obligation  of 


the  principal  becomes  extinct,  that  of 
the  surety  ceases  of  course.  Civ.  Code, 
S  8689.  Hence,  the  balance  due  by  a 
principal  on  a  contract  of  suretyship 
must  determine  the  amount  due  by  t^e 
surety  thereon.  Norris  v.  Pollard 
(1885)  75  Ga.  358." 

In  Marietta  Fertilizer  Co.  v.  Gary 
(1918)  22  Ga.  App.  604,  96  S.  E.  711. 
a  statute  (Ga.  Civ.  Code  1910,  §  3539) 
is  quoted  as  follows:  "The  obligation 
of  the  surety  is  accessory  to  that  of 
his  principal,  and  if  the  latter  from 
any  cause  becomes  extinct,  the  former 
ceases  of  course,  even  though  it  be 
in  judgment."  Applying  that  act,  it 
was  held  that  a  verdict  in  favor  of  the 
principal,  discharging  him  from  lia- 
bilityr  extinguishes  ipso  facto  the 
obligation  of  the  sureties,  under  the 
well-recognized  doctrine  of  the  law  of 
suretyship,  that  whatever  discharges 
the  principal  also  discharges  the  sure- 
ty. The  court  added:  "This  holding 
is  not  in  contravention  of  the  rule 
of  law  to  the  effect  that,  where  a  bond 
is  joint  and  several,  suit  may  be 
brought  upon  it  against  the  sureties 
without  Joining  the  principal,  .  .  . 
since  in  those  cases  [cited]  there  had 
been  no  adjudication  of  nonliability 
on  the  part  of  the  principal." 

In  Schlitter  v.  Deering  Harvester 
Co.  (1907)  8  Ga.  App.  86,  59  S.  £.  342, 
the  suit  was  on  two  promissory  notes, 
against  the  maker  as  principal  and  the 
appellants  as  indorsers.  The  jury 
found  a  verdict  in  favor  of  the  prin- 
cipal on  an  answer  alleging  failure  of 
consideration.  A  judgment  for  the 
full  amount  against  the  appellants  as 
indorsers  was  held  to  be  error. 

But  in  Savannah  Bank  &  T.  Co.  v. 
Purvis  (1909)  6  Ga.  App.  275,  65  S.  E. 
S6,  suit  was  brought  on  three  promis- 
sory notes,  against  the  maker  and  the 
indorsers.  Before  the  time  of  the  trial 
the  maker  of  the  notes  died,  and  on 
motion  his  name  was  stricken  from 
the  record.  Judgment  was  then  ren- 
dered against  the  indorsers.  The  court 
said:  "We  hold  that  there  was  no 
error  in  the  court's  action  in  allowing 
the  suit  to  be  discontinued  as  to  W. 
R.  Purvis,  and  to  proceed  against  the 
other  defendants.  This  course  is  ex- 
pressly  authorized  by  the  Civil  Code, 
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§  6041.  The  plaintiff  has  an  option, 
under  the  Civil  Code,  §  5014,  of  mak- 
ing the  personal  representative  of  the 
deceased  defendant  a  party,  but  he  la 
not  bound  to  do  so." 

In  Rutherford  v.  Moore  (1866)  ,24 
Ind.  311,  suit  was  Instituted  on  three 
several  bonds,  against  one  Maynes  as 
principal  and  the  appellant  as  surety, 
and  judgment  was  entered  against  the 
surety  alone.  The  appellate  court,  in 
reversing  this  judgment,  said:  "The 
last  error  assigned  is  that  the  judgment 
is  against  the  appellant,  when  it  ought 
to  have  been  against  Maynes  and 
Rutherford.  For  this  error  the  judg- 
ment must  be  reversed.  The  bonds 
were  the  joint  obligations  of  Maynes 
and  Rutherford,  and  were  so  treated 
by  the  appellee  in  bringing  suit  there- 
on. The  defendants  below  both  ap- 
peared and  pleaded  to  the  action,  tiie 
finding  of  the  court  was  for  the  plain- 
tiff, and  judgmoit-  should  have  fol- 
lowed against  both  defendants.  The 
judgment  is  reversed,  with  costs,  and 
^he  cause  remanded  to  said  court,  with 
instructions  to  render  judgment  on  the 
finding,  against  both  defendants." 

In  Muenster  v.  Tremont  Nat.  Bank 
(1899)  92  Tex.  422,  49  S.  W.  862,  it 
appeared  that  the  sherifi!  had  levied 
on  personal  property  as  belonging  to 
the  appellant  but  which  was  claimed 
by  one  Heidenheimer,  who  filed  a 
claim  bond  executed  by  himself  as 
principal,  and  with  two  sureties.  On 
the  trial  of  the  main  issue  the  death 
of  Heidenheimer  was  suggested,  and 
the  suit  was  dismissed  as  to  him.  The 
appellee  thereupon  asked  for  judg- 
ment against  the  sureties  on  the  claim 
bond,  and,  no  appearance  having  been 
entered  for  them,  the  court  entered 
judgment.  In  reversing,  the  appellate 
court  said:  "The  only  ground  for 
failure  chargeable  to  the  sureties  in 
this  case  is  that  the  claimant  was  dead 
at  the  time  of  the  trial,  and  therefore 
could  not  appear,  and  the  sureties 
themselves  failed  to  make  appearance. 
It  cannot  be  said  that  a  man  who  is 
dead  'fails'  to  establish  a  right  which 
is  litigated  and  determined  after  his 
death;  therefore,  the  failure  of  Hei- 
denheimer to  establish  his  right  is  not 
maintained  by  the  facts  recited  in  the 


record.  The  sureties  were  not  parties 
to  the  suit  except  in  the  limited  sense 
that  they  were  subject  to  the  same 
judgment  which  might  be  rendered 
against  their  principal.  They  were 
not  charged  with  the  duty  of  making 
the  defense.  .  .  .  It  is  claimed  by 
counsel  for  defendant  in  error  that  it 
was  proper  to  dismiss  the  case  as  to 
Heidenheimer  upon  the  suggestion  of 
his  death,  and  to  proceed  against  his 
sureties  under  article  1267,  Revised 
Statutes.  But  that  article  applies  to 
the  class  of  cases  wherein  the  action 
is  founded  on  a  contact  made  by  the 
principal  and  the  sureties,  and  to  en- 
force an  obligation  which  rests  upon 
the  sureties  as  well  as  the  principal, 
independent  of  the  suit;  but  in  this 
case  the  sureties  have  agreed  to  do 
nothing  except  to  make  good  the  failure 
of  their  principal  in  prosecuting  tiie 
claim  made  by  him  to  the  property. 
We  conclude  that  the  articles  of  the 
Revised  Statutes  which  authorize  a 
discontinuance  as  to  a  principal  debt 
or  and  a  prosecution  of  the  suit 
against  sureties  do  not  apply  to  ac- 
tions in  which  the  sureties  are  not 
really  parties,  but  simply  answerable 
for  whatever  judgment  may  be  entered 
against  their  principal.  If  the  judg- 
ment in  this  case  be  sustained,  the 
sureties  would  have  the  right,  under 
article  6310,  Revised  Statutes,  to  dis- 
charge it,  by  returning  the  property 
and  paying  for  the  use  and  hire  of  it,, 
damages,  and  costs.  This  is  a  part  of 
their  obligation  and  their  right  under 
the  law;  but  it  could  not  be  exercised 
in  this  case,  because  the  property  is 
in  the  hands  of  the  heirs  or  legal  rep- 
resentatives of  Samson  Heidenheimer, 
against  whom  no  judgment  was  en- 
tered; the  sureties  could  not  take  pos- 
session of  the  property  and  return  it, 
or  compel  the  heirs  or  legal  represen- 
tatives to  surrender  it,  because  there 
has  been  no  adjudication  of  their  right 
to  it.  Such  proceeding  would  deprive 
the  sureties  of  a  valuable  right  in  the 
manner  of  satisfying  the  judgment.  If 
the  sureties  were  to  pay  this  judgment 
and  proceed  against  Heidenheimer*s 
estate.  It  would  not  be  binding  upon 
the  estate,  which  might  defeat  recov- 
ery upon  the  ground  that  Heiden- 
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hwniff  waa  in  fact  the  owner  of  the 
]inpertr<  ^0  would  have  the  anom- 
rfooa  condition  of  forcinff  the  aure- 
Urn  to  par  a  judgment  that  they  could 
not  enforce  against  the  estate  of  their 
principal,  although  it  is  founded  alone 
optm  his  liability  and  acts.  The  dis- 
trict court  erred  in  entering  judgment 
iga^flt  t^e  Buretiea,  no  judgment  be- 
ing at  the  same  time  entered  against 
the  principalf  his  heirs,  or  legal  rep- 
resentatives, and  the  court  of  civil 
appeals  erred  in  affirming  it" 

In  Woldert  v.  Durst  (1896)  16  Tex. 
Of.  App.  81,  38  S.  W.  216,  suit  was 
Iffoaght  against  one  as  principal  and 
another  as  surety  to  recover  on  a  note, 
both  alleged  to  be  residents  of  the 
same  county.  The  sure^  was  proper- 
1;  served,*  but  there  was  an  irregular 
serrice  as  to  the  principal,  and  it  was 
held  that,  as  the  court  was  not  in  a 
position  to  render  a  judgment  against 
the  principal,  it  was  improper  to  enter 
judgment  against  the  surety. 

Similarly,  in  Douthit  v.  Martin 
(1897)  16  Tex.  Civ.  App.  559,  89  S.  W. 
M4,  wherein  it  appeared  that  there 
ma  no  service  as  to  the  principal,  and 
jDdgment  was  entered  against  the 
surety,  the  court  sMd:  *1t  is  insisted 
br  plaintiff  in  error  that  no  legal  judg- 
ment was  or  could  have  been  rendered 
againat  McMahon,  the  principal,  who 
was  not  served  with  citation,  and 
therefore  it  was  error  to  render  judg- 
ment against  plaintiff  in  error  as  sure- 
ty. Both  of  these  propositions  must 
be  sustained.  .  .  .  There  was  no 
svennent  in  the  petition  that  the  prin- 
cipal was  dead,  beyond  the  jurisdic- 
tion of  the  court,  insolvent,  nor  any 
fact  that  would  permit  judgment 
against  the  surety  without  also  taking 
jadgment  against  the  principal." 

In  Hoore  v.  Belt  (1918)  —  Tex.  Civ. 
App.  — ,  ^D6  3.  W.  226,  an  action  on 
three  promissory  notes,  against  the 
maker  and  the  representatives  of  the 
estate  of  the  deceased  surety,  suit  was 
dismissed  as  to  the  principal,  and 
judgment  entered  against  the  estate. 
In  rerersing  that  decision,  the  court 
said:  "It  appears  from  the  fact  of  the 
petiti<Hi  that  R.  C.  Bums  is  the  prin- 
cipal obligor,  and  J.  J.  R^olds  is 
secondarily  liable,  and  none  of  the 


facts  which  might,  under  the  provi- 
sions of  Rev.  Stat  art  1843,  authorize 
judgment  against  the  parties  second- 
arily liable,  witiiout  also  securing 
judgment  against  the  principal,  were 
alleged.  Any  judgment  enforcing  lia- 
bility against  those  secondarily  liable 
was  therefore  unauthorized.  Rev. 
Stat.  arts.  1842,  6336,  6337;  Elliott  v. 
First  Nat  Bank  (1918)  106  Tex.  547, 
152  S.  W.  808." 

Iti.  Minority  rule.  ' 

0>ntrary  to  the  general  rule,  it  has 
been  held,  in  a  few  instances,  that 
judgment  may  be  entered  against  the 
surety  alone,  notwithstanding  the 
failure  of  action  against  the  princi- 
pal, and  his  release  from  liability. 
The  decisions  supporting  this  view 
are  founded  upon  a  liberal  interpreta- 
tion of  statutes  modi^ng  the  com- 
mon-law doctrine  as  to  the  liability  of 
joint  obligors.  Knhn  v.  Abat  (1824) 
2  Uart  N.  S.  (La.)  168;  Moffett  v. 
Bickle  (1871)  21  Gratt.  (Va.)  280; 
Bush  V.  Campbell  (1875)  26  Gratt. 
(Va.)  403;  Muse  v.  Farmer's  Bank 
(1876)  27  Gratt  (Va.)  252.  And  see 
l^e  reported  case  (BESTIN  &  Lepori  v. 
Uattison,  ante,  690). 

In  Moffett  V.  Bickle  (1871)  21  Gratt. 
(Va.)  280,  the  action  was  on  a  nego- 
tiable note,  against  the  maker  and 
four  indorsers.  The  jury  found  that 
the  note  and  all  the  indorsements  ex- 
cept the  last  were  usurious,  but  that 
the  last  was  free  from  usury.  It  was 
held  that  a  judgment  in  favor  of  the 
principal  and  the  three  first  indorsers, 
and  afi^nst  the  last  indorser,  was 
proper.  The  court  said:  "It  is  a  rule 
of  the  common  law  that,  upon  a  joint 
contract,  the  action  must  be  against  all 
the  joint  contractors,  and,  as  a  gen- 
eral rule,  the  judgment  must  be 
against  all  or  none  of  them.  But  that 
is  not  a  universal  rule.  Where  a  de- 
fendant in  such  an  action  pleads  mat- 
ter which  goes'  to  his  personal  dis- 
charge, such  as  bankruptcy,  infancy, 
or  any  matter  that  does  not  go  to  the 
action  of  the  writ,  or  pleads  or  gives  in 
evidence  a  matter  which  is  a  bar  to 
the  action  as  against  him  only,  and  of 
which  the  other  could  not  take  advan- 
tage, judgment  may  be  given  for  such 
defendant,  and  against  the  rest  1 
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Rob.  Pr.  old  ed.  pp.  400-402,  and  the 
eases  there  cited,  viz.:  Cole  v.  Pen- 
nell  (182S)  2  Rand.  (Va.)  174;  Wams- 
ley  V.  Lindenberger  &  Co.  (1824)  2 
Rand.  (Va.)  478;  Tooker  v.  Bennett 
(1805)  3  Cainea  (N.  Y.)  4;  Hartness 
V.  Thompson  (1809)  5  Johns.  (N.  Y.) 
160;  Morton  v.  Croghan  (1822)  20 
Johns.  (N.  Y.)  106.  Such  was  the 
common  law  when  the  act  was  passed 
authorizing  an  action  of  debt  to  be 
brought  against  the  drawer  and  in- 
dorsers  of  a  foreign  bill  of  exchange, 
jointly,  or  against  either  of  them  sepa- 
rately. 1  Rev,  Code  1819,  p.  485,  §  2. 
This  act  was  extended  from  time  to 
time  to  all  bills  or  notes  negotiable  at 
banks  or  their  offices  of  discount  and 
deposit,  or  the  place  of  business  of  a 
savings  institution  or  bank,  etc.,  un- 
til it  assumes  the  form  in  which  it  now 
stands  in  our  Code  of  1860.  chap.  144, 
§  11,  p.  629.  The  remedy  given  by  this 
act,  as  Judge  Green  well  remarked 
in  Taylor  v.  Beck  (1825)  3  Rand. 
(Va.)  316,  328,  was  perfectly  novel  in 
all  respects,  since  it  authorized  a  joint 
action  upon  several  contracts;  and 
such  an  action  of  debt,  even  against 
one  only,  as  was  not  known  to  the 
common  law.  1  Rob.  Pr.  old  ed.  48. 
Though  the  contracts  of  the  drawer 
and  indorsers  are  several,  yet,  where 
the  action  is  brought  against  them 
jointly,  the  parties  are  subjected  to 
all  the  consequences  flowing  from  the 
settled  rules  of  the  common  law  gov- 
erning joint  actions.  One  of  these 
consequences  is  that  the  judgment 
also  must  be  joint;  and  that  a  failure 
as  to  one  of  the  defendants  is  a  fail- 
ure as  to  all  of  them.  This  rule  is  ap- 
plicable to  a  joint  action  upon  a  joint 
and  several  bond,  as  to  any  other  ac- 
tion; and  of  .course  it  equally  applies 
to  a  joint  action  against  the  drawer 
and  indorsers  of  a  foreign  bill  of  ex- 
change, etc.  Taylor  v.  Beck  (Va.)  su- 
pra. There  are  some  cases,  as  before 
stated,  in  which  a  judgment  may  be 
given  for  one,  an  against  another,  de- 
fendant, in  a  joint  action,  as  where  a 
verdict  is  found  for  one  defendant 
upon  a  plea  of  infancy,  or  other  mat- 
ter which  goes  to  his  personal  dis- 
charge, without  affecting  the  liability 
of  the  other.   But  cases  of  this  kind 


constitute  exceptions  to  the  general 
rule.  Opinions  in  same  nasa  hy 
Greene,  J.,  p.  S84,  and  Cabell,  p. 
360 ;  1  Rob.  Pr.  49.  Such  was  the  state 
of  the  common  law  as  modified  by  the 
act  aforesaid,  when  the  provision 
contained  in  the  Ck>de,  chap.  177,  §  19, 
p.  733,  was  enacted,  .  .  .  which  is 
in  these  words :  'In  an  action  found- 
ed on  contract  against  two  or  more 
defendants,  although  the  plaintiff  may 
be  barred  as  to  one  or  more  of  them, 
yet  he  may  have  judgment  against 
any  other  or  others  of  the  defendants, 
against  whom  he  would  have  been  en- 
titled to  recover  if  he  had  sued  them 
only.'  .  .  .  Now,  the  section  we  are 
considering  gets  rid  of  the  difficulty 
which  .  .  .  arose  from  the  nature 
of  the  rtonedy,  by  a  joint  action.  Why 
should  the  plaintiff  be  turned  around 
to  a  new  action,  when  one  is  already 
pending,  in  which  perfect  justice  may 
be  done  without  injuring  anybody? 
The  legislature  thought  he  should  not 
be  so  turned  around,  and  therefore 
enacted  the  section  aforesaid  to  pro- 
vide for  this  and  other  like  cases. 
Formerly,  the  practice  was,  when  one 
of  several  joint  contractors  was  dis- 
charged on  the  ground  of  infancy,  to 
require  the  plaintiff  to  discontinue  his 
action,  and  bring  a  new  one  against 
the  adult  defendants.  But  the  good 
sense  of  courts,  without  the  aid  of  leg- 
islation, has  long  since  changed  the 
rule,  and  now  the  practice  is  to  pro- 
ceed to  judgment  in  the  same  action 
In  which  the  infant  is  discharged, 
against  the  adnlt  defendants.  .  •  . 
The  case  proved  Is  precisely  the  ease 
stated  in  the  declaration.  The  note 
was  in  fact  drawn  and  indorsed  as 
therein  charged.  But  it  was  proved, 
and  the  jury  found  that  the  note  and 
all  the  indorsements  but  the  last  were 
usurious,  and  that  the  last  was  free 
from  usury.  Judgment  was  ther^ore 
rendered  against  the  last  indorser,  bat 
in  favor  of  the  prior  indorsers  and  the 
maker.  Here  ^e  latter  were  dis- 
charged upon  a  ground  of  defense  per- 
sonal to  them,  and  not  extending  to 
the  last  indorser.  It  did  not  go  to  the 
foundation  of  the  entire  contract. 
The  action,  though  joint  In  fom^  is 
in  fact  founded,  as  we  have  seen,  on 
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several  contracts,  and  it  is  found  that, 
while  all  of  these  contracts  were  in 
&etmade  as  averred,  only  one  of  them 
ii  TaUd»  and  the  others  void.  Where 
is  the  difficulty  in  rendering  judginent 
a^inst  the  defendant  who  is  bound  by 
the  valid  contract?  If  the  statute 
does  not  apply  in  this  case,  it  is  dif- 
ficult to  conceive  one  to  which  it  will 
apply,  and  the  statute  will  be  of  no 
value.  There  is  no  need  of  applying  it 
to  the  ease  of  a  joint  action  or  con- 
tract against  several  defendants,  one 
of  whom  is  entitled  to  his  personal 
discharge  on  the  ground  of  infancy, 
bankruptcy,  etc.  Gases  of  this  kind, 
we  have  seen,  constituted  exceptions 
to  the  general  rule,  requiring  judg- 
ment to  be  rendered  against  all  or 
more  of  the  defendants  in  a  joint  ac- 
tion ex  contractu." 

In  Bush  v.  Campbell  (1875)  26 
Gratt  (Va.)  403,  construing  the  pro- 
visions of  the  same  statute,  the  court 
said:  "It  may  not  be  amiss,  however, 
to  consider  briefly  some  of  the  mis- 
chiefs which  will  result  from  a  con- 
trsry  interpretation.  These  may 
throw  Bome  light  upon  the  design  of 
the  legislature  in  passing  the  statute. 
Id  the  first  place,  the  rule  requiring 
&  plaintiff  in  an  action  ex  contractu 
against  several  defendants,  to  prove 
the  contract  as  to  all,  is  a  mere  rule 
of  the  common  law.  Like  many  other 
of  the  common-law  rules,  it  is  purely 
technical  in  its  nature  in  many  in- 
stances producing  great  delay  and 
mnch  inconvenience,  without  any  cor- 
responding advantages^  The  defend- 
ants very  rarely  derive  any  real  sub- 
itantial  benefit  from  it.  Whether  one 
or  many  be  sued,  the  parties  soon 
understand  by  the  pleadings  the  real 
matter  of  controversy,  and  come  pre- 
pared to  meet  it.  On  the  other  hand, 
the  plaintiff  often  encounters  difficul- 
ties, not  only  as  to  the  form  of  action, 
hot  also  in  determining  the  proper 
parties  defendant.  A  person  in  pos- 
session of  a  written  obligation  as  ob- 
ligee or  assignee,  signed,  or  purporting 
to  have  been  signed,  by  several,  and 
honestly  believing  they  are  all  liable, 
brings  his  suit  against  all.  He  is  met 
on  the  trial  with  a  plea  of  non  est 
factum  by  one  or  more  of  the  defend- 


ants. A  verdict  is  rendered  in  his  fa- 
vor, bills  of  exception  are  taken,  writ 
of  error  allowed,  a  reversal  by  the  ap- 
pellate court;  other  trials  are  had,  and 
finally  a  verdict  for  the  defendants 
upon  these  pleas.  And  then,  after 
years  of  fruitless  litigation  and  ex- 
pense, the  plaintiff  is  compelled  to 
start  out  upon  a  new  expedition 
against  the  other  defendants,  who  are 
confessedly  liable,  and  who  never  had 
a  shadow  of  defense.  And  all  this  be- 
cause the  plaintiff  had  sued  five  de- 
fendants, when  he  ought  to  have  sued 
four  or  a  less  number." 

Thus,  in  Muse  v.  Farmers  Bank 
(1876)  27  Gratt.  (Va.)  252,  a  judg- 
ment against  a  surety  notwithstanding 
the  failure  of  the  action  against  the 
principal  was  sustained.  In  that  case, 
an  action  was  brought  on  a  promissozy 
note  against  four  defendants,  two  of 
whom  were  sued  as  principals  and 
two  as  sureties.  One  of  the  principals 
appeared  and  filed  a  plea  of  nil  debet, 
and  on  motion  of  plaintiff's  attorney 
the  cause  was  discontinued  as  to  him. 
None  of  the  other  parties  appearing, 
tiiere  was  judgment  by  default  against 
them.  The  court  said:  "This  judg- 
ment has  been  assailed  by  the  learned 
counsel  for  the  plaintiff  in  error  upon 
various  grounds.  In  respect  to  the 
principal  ground  of  objection,  it  is 
sufficient  to  say  it  is  the  same  urged 
before  this  court  in  the  case  of  Bush 
V.  Campbell  (Va.)  supra.  There  the 
action  was  upon  a  bond  purporting  to 
have  been  located  by  several  persons. 
Three  of  the  defendants  filed  separate 
pleas  of  non  est  factum ;  and  upon  that 
issue  verdict  and  judgment  were  ren- 
dered in  their  favor.  The  defendant 
Bush  filed  a  plea  of  usury,  which  was 
tried  at  a  subsequent  term,  and  a  ver- 
dict found  against  him.  The  question 
was  whether  judgment  could  be  giv- 
en against  him  on  the  verdict.  This 
court  held  it  could  be  so  given  under 
the  provisions  of  the  19th  section  of 
chapter  177,  (3ode  of  1860,  which  pro- 
vides that  an  action  founded  on  con- 
tract, against  two  or  more  defendants, 
although  the  plaintiff  may  be  barred 
as  to  one  or  more  of  them,  yet  he  may 
have  judgment  against  any  other  or 
others  of   the  defendants,  against 
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vf^om  be  would  have  been  entitled  to 
recover  if  be  bad  sued  tbem  only.  Ac- 
cording to  tbe  view  taken  by  tbis 
court,  tills  statute  changed  essentially 
the  rule  of  the  common  law,  requiring 
in  actions  on  joint  or  joint  and  several 
contracts  one  final  judgment  for  or 
against  all  the  defendants.  Tbe  effect 
of  that  change  is  to  relieve  a  plaintiff 
who  proves  a  good  cause  of  action 
against  part  of  the  defendants,  but 
not  against  the  others,  from  being  put 
to  the  expense  and  delay  of  a  new  ac- 
tion against  those  who  are  bound. 
If,  therefore,  the  plea  of  one  of  the 
defendants  is  of  such  character  that 
the  plaintiff  might  have  recovered 
against  the  others,  bad  he  sued  them 
only,  he  is  entitled  to  judgment  in  the 
pending  action  against  those  who  are 
liable.  This  is  the  construction  given 
by  the  New  York  courts  to  a  statute 
from  which  ours  was  probably  taken, 
and  is  very  similar  in  its  provisions. 
Blodget  V.  Morris  (1856)  14  N.  Y.  487. 
.  .  .  The  plaintiff  may  have  been 
satisfied  that  tbe  defendant  Finney 
did  not  sign  tbe  note,  nor  authorize 
anyone  else  to  sign  it  for  him;  or  that 
the  partnerahip  had  bem  dissolved 


before  the  note  was  executed  by  Muse. 
Either  of  these  matters  was  sufficient 
for  the  discharge  of  Finney,  without 
affecting  the  liability  of  the  otiier  de- 
fendants." 

In  Kuhn  v.  Abat  (1824)  2  Mart.  N. 
S.  (La.)  168,  an  action  on  an  auction- 
eer's bond,  both  principal  and  sure- 
ties were  named  as  defendants.  The 
action  originated  in  the  district  court, 
but  was  transferred  to  the  parish 
court,  in  consequence  of  proceedings 
being  then  carried  on  by  the  obligor 
as  an  insolvent  debtor.  Judgment  was 
rendered  against  the  sureties  only. 
On  appeal  it  was  said:  "It  would 
seem  from  the  record  that  the  suit  was 
originally  instituted  against  the  prin- 
cipal debtor  and  the  sureties.  The 
judgment  of  the  parish  court  is  only 
against  the  latter.  This,  we  suppose, 
was  in  consequence  of  the  failure  of 
the  former,  and  in  that  view  is  correct, 
as  furtiier  pursuit  against  him  would 
have  been  evidently  useless,  and  prob- 
ably illegal,  as  the  benefit  of  discus- 
sion was  lost  to  the  sureties  by  the 
insolvency  of  the  principal  debtor." 

.w.  M,  a 


TOM  BANKS,  Appt, 

STATE  OF  TEXAS. 
VatBOB  Odwrt      OHmhtml  AppeiOa—ApHt  »,  1919, 
<—  Tex.  Grim.  Rep.  — >  211  &  W.  217.) 

Homidde  —  ^hootins  into  railroad  train     alNwnce  of  maHecii 

1.  One  who  deliberately  shoots  into  a  railroad  train  cannot  avoid  H*- 
bility  for  the  resulting  homicide  by  disclaiming  malice. 
[See  note  on  this  question  beginnrng  on  page  603.] 


—  murder  —  necessity  of  malice, 

2.  Specific  malice  towards  the  victim 
is  not  necessary  to  constitute  murder. 

[See  13  R.  C.  L.  740.] 

—  malice  —  when  exists. 

3.  Malice  as  an  element  of  murder 
may  be  towards  a  group  of  persons  and 
may  exist  without  former  grudges  or 
antecedent  menaces. 

fSee  18  R.  C.  L.  740.] 


— doing  of  wrongful  act. 

4.  The  intentional  doing  of  any 
wrongful  act  in  such  mannw  and  under 
such  circumstances  as  that  the  death 
of  a  humui  being  may  result  tiierefrom 
is  malice. 

[See  8  R.  C.  L.  63;  13  R.  C.  L.  740.] 
Evidence  —  introduction  by  state  — 

binding  effect. 

6.  The  state  is  bound  by  a  statement 
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of  accused  which  it  introduces  in  evi- 
dence only  when  there  is  no  other  evi- 
dcDce  upon  which  the  jury  may  base  a 
rejection  of  any  part  of  audi  atate- 
nKiit 

— vd^t  —  contradktioii. 
6.       jury  may  reject  the  state- 
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ment  of  one  accuaed  of  murder  by 

shooting  into  a  moving  train  that  he, 

using  a  38-caliber  pistol»  shot  into  tbe 

ground  while  his  companion,  asing  a 

45-caliber  pistol,  shot  into  the  train,  if 

the  death  was  caused  hy  a  38-caliber 

buUet. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  (Manry,  J.)  convicting  him  of  murder.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  C  H.  M cKinnon  for  appellant 
Hr.  E.  A.  Berry,  Assistant  Attorney 
General,  for  the  state. 

Lattimore,  J.,  delivered  the  opin- 

ion  of  the  court: 

In  this  case  appellant  was  convict- 
ed in  the  district  court  of  Polk  coun- 
ty  of  the  offense  of  murder,  and  his 
punishment  fixed  at  death. 

On  his  appeal  but  one  question  is 
presented,  and  but  one  question  was 
contained  in  the  motion  for  new 
trial,  namely,  that  the  evidence  does 
not  show  appellant  guilty  of  that 
character  of  homicide  which  should 
be  punished  by  the  extreme  penalty 
of  death. 

It  appears  from  the  record  that 
on  the  night  of  the  homicide,  and 
while  at  his  post  of  duty  on  a  mov- 
ing railroad  train  one  Hawkins,  a 
negro  brakeman,  was  shot  and  killed 
by  some  member  of  a  party  of  ne- 
groes who  were  walking  along  a  dirt 
nnd  near  to  tiie  railroad  track.  No 
reason  is  assigned  for  such  shooting, 
and  it  does  not  appear  that  appel- 
lant or  any  m^nber  of  the  party  was 
acquainted  with  any  of  the  parties 

■•>ieM»-  o»  tlie  train,  and 
■wacnmra*.    that    any  specific 

reeled  toward  the  deceased,  but  un- 
der our  law  tiie  same  is  not  neces- 
sary. 

One  who  deliberately  uses  a  dead- 
ly weapon  in  such  a  reckless  manner 
as  to  evince  a  heart  regardless  of 
social  duty  and  fatally  bent  on  mis- 
chief, as  is  shown  by  firing  into 

k».rti  t  *  moving  railroad 
^i^4*trXi»-  train  upon  which 
*'  human  beings  nec- 
essarily are,  cannot 
shield  himself  from  the  consequences 


of  his  acts  by  disclaiming  malice. 
Malice  may  be  to- 
ward a  group  of 
persons  as  wdl  as 
toward  an  individual.  It  may  exist 
without  former  grudges  or  anteced- 
ent menaces.  The  intentional  doing 
of  any  wrongful  act  -doinr  of 
in  such  manner  and  ^^'o"**"' 
under  such  circumstances  as  that 
the  death  of  a  human  being  may  re- 
sult therefrom  is  malice.  In  the  in- 
stant case  the  appellant  admits  his 
presence  and  participation  in  the 
shooting  which  resulted  in  the  death 
of  the  deceased.  His  written  state- 
ment, introduced  in  evidence,  is  as 
follows : 

State  of  Texas,  County  of  Polk. 

The  following  is  a  voluntary  state- 
ment of  Tom  Banks,  Jr.,  made  to  me, 
John  McLeod,  on  this  the  3d  day  of 
October,  a.  d.  1918,  after  having 
first  been  warned  by  me,  John  Mc- 
Leod, that  he  did  not  have  to  make 
any  statement  at  all,  and  that  any 
statement  made  may  be  used  in  evi- 
dence against  him  on  his  trial  for 
the  offense  concerning  which  the 
confession  is  herein  made. 

On  last  Sunday  night,  September 
29th,  in  company  with  John  L.  Davis 
and  Gamett  Davis,  I  was  going 
from  New  Willard  to  Leggett,  Texas, 
and  was  walking  the  dirt  road  f^at 
runs  parallel  with  the  raihroad  track, 
and  just  a  short  way  from  New  Wil- 
lard we  saw  a  train  coming  south  on 
the  H.  E.  &  W.  T.  track,  and  just 
before  the  engine  passed  us,  John  L. 
Davis  said,  "Less  shoot  into  that 
train,"  and  I  said, '"No,  less  don't  do 
that,"  and  then  Gamett  Davis  said, 
"Yes,  less  shoot  into  it,"  and  just  be- 
fore the  engine  passed  us  John  L. 
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Davis  handed  me  his  pistol  and  said, 
"Here,  take  this,  and  you  can  burn 
it,"  and  I  said,  "No,"  but  I  took  the 
pistol  and  just  as  the  train  passed  I 
shot  into  the  ground  by  the  wire 
fence,  and  looked  around,  and  I  saw 
Gametrt  Davis  shoot  into  the  engine, 
and  as  the  caboose  passed  I  shot 
again  into  the  ground,  and  Garnett 
Davis  shot  into  the  caboose,  and  we 
walked  on  by  the  side  of  the  road  a 
tittle  in  the  bushes,  and  soon  we  met 
two  automobiles,  and  I  said,  "Less 
shoot  into  these  cars,"  and  John  L. 
said,  "No,  you  have  all  shot  enough," 
and  I  said,  "Yes,  but  I  did  not  hit 
anybody,  for  I  shot  into  the  ground." 
We  then  crossed  the  dirt  road  and 
through  the  wire  fence  and  onto  the 
railroad,  and  while  we  were  walking 
along,  both  Garnett  and  John  L.  took 
the  empty  shells  out  of  their  guns. 
We  all  walked  the  railroad  until  we 
came  to  the  place  where  Garnett  left 
the  railroad,  and  there  we  separated, 
and  John  L.  and  myself  walked  on  to 
Leggett,  and  I  never  saw  Garnett 
any  more  until  Tuesday,  and  I  went 
to  his  house,  and  we  talked  about 
the  shooting,  and  he  told  me  he  had 
not  heard  of  the  man  being  killed 
until  Monday  at  dinner  time.  I  told 
him  then  that  I  did  not  shoot  at  the 
train,  but  that  I  shot  at  the  ground, 
and  he  said,  "I  shot  at  the  gang- 
way," and  he  asked  me  not  to  say 
anything  about  it,  and  I  told  him  I 
would  not  unless  they  put  me  in 
jail  and  made  me  toll  it,  and  then 
I  was  going  to  tell  the  truth.  The 
gun  I  shot  was  the  gun  that  John  L. 
.Davis  had  with  him  that  night,  and 
was  a  38  long,  and  the  gun  Garnett 
was  shooting  was  a  46  caliber.  John 
L.  Davis  did  not  shoot  at  the  train, 
and  the  shooting  was  done  by  my- 
self and  Garnett  Davis.  Garnett 
and  myself  were  close  together  when 
we  did  the  shooting,  and  John  L. 
was  a  little  behind  us. 

[Signed]  Tom  Banks,  Jr. 
Witnessed  by  R.  B.  Davis. 

V.  B.  Jinson. 

F..W.  Young. 

An  examination  of  this  statement 
shows  a  deliberate,  unprovoked 
shooting  into  a  moving  train,  an  act 


which  could  reasonably  result  in  the 
destruction  of  human  life.  No  ex- 
cuse or  justification  is  pleaded,  or 
shown  in  the  evidence  for  the  act.  It 
is  true  that  appellant  says  that  he 
shot  each  time  that  his  companion 
shot,  but  that  he  fired  into  the 
ground,  which  gives  rise  to  the  con- 
tention here  that  the  state,  having 
introduced  this  declaration,  is  bound 
by  it;  but  the  rule  applicable  is  that 
the  state  is  only 

bound  when  there  is  Intro  dnctloB  fer 
no  other  evidence  "ifiSr**"**"* 
upon  which  the  jury 
may  base  their  rejection  of  any  part 
of  such  statement.  In  this  case  the 
proof  shows  that  two  pistols  were 
used,  and  appellant  so  states  in  his 
statement  above,  and  also  he  therein 
says  that  the  pistol  he  used  was  a  38 
caliber,  and  the  one  used  by  his  com- 
panion was  a  45  caliber.  It  was  con- 
clusively shown  by 

that  the  bullet  which 
killed  deceased  at  the  front  end  of 
the  moving  train,  and  also  the  one 
which  entered  the  caboose  at  the 
rear  of  the  same  train,  were  38-cali- 
her  bullets.  This  evidence  negatives 
the  fact  that  the  fatal  shot  was  fired 
by  appellant's  companion,  and  fully 
justified  the  jury  in  concluding  that 
the  portion  of  appellant's  statement 
in  whidi  he  says  that  he  fired  into 
ttie  ground  was  untrue,  and  also 
fully  sustained  the  conclusion  of  the 
jury  that  his  were  the  shots  which 
took  the  life  of  deceased.  Nor  can 
we  see  that  the  jury  was  not  justified 
in  assessing  the  extreme  penalty  of 
the  law.  That  man  who  can  coolly 
shoot  into  a  moving  train,  or  auto- 
mobile, or  other  vehicle  in  which  are 
persons  guiltless  of  any  wrongdoing 
toward  him  or  provocation  for  such 
atteck  is,  if  possible,  worse  than  the 
man  who  endures  insult  or  broods 
over  a  wrong,  real  or  fancied,  and 
then  waylays  and  kills  his  personal 
enemy.  The  shame  of  the  world  re- 
cently has  been  the  unwarranted 
killing  of  persons  who  were  noncom- 
batants,  and  who  were  doing  noth- 
ing, and  were  not  capable  of  inflict- 
ing injury  upon  their  slayers.  Of 
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kindred  spirit  is  he  who  can  shoot  in 
tbe  darkness  into  houses,  crowds*  or 
bains,  and  recklessly  send  into  eter- 
nUr  tiiose  whom  he  does  not  know 
and  against  whom  he  has  no  sort 
of  reason  for  diredinff  his  malevo- 
lence. 

The  only  contention  here  being 
that  the  evidence  does  not  support 
the  verdict,  with  which  vra  are  un- 
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able  to  agree,  and' there  being  no 

errors  shown  in  the  charge  of  the 

court  or  otherwise,  we  direct  that 

the  judgment  of  the  lower  court  be 

affirmed. 

The  judgment  of  the  lovrer  court 

is  affirmed. 

Petition  for  rehearing  denied, 
April  30, 1919. 


ANNOTATION. 

Homicide  by  wanton  or  rcddeM  om  of  firearm  without  espreu  intent  to  fai- 

fiict  Bgury. 


L  Introdnetory,  60S. 
n.  Intentional  discharge  of  flrearm; 

a.  As  constituting  murder: 

1.  Firing  into  crowd,  608. 

2.  Firing  into  dwelling  home, 

606. 

S.  Firing  into  train,  606. 
4.  Other  instances,  606. 

b.  As  constitatdng  manslaughter, 

607. 

f.  Introductory, 

The  purpose  of  this  note  Is  to  pre- 
sent those  cases  wherein  the  courts 
have  decided  the  degree  of  criminality 
which  is  involved  in  a  homicide  aris- 
ing from  the  wanton  or  reckless  use  of 
1  firearm,  in  the  absence  of  a  specific 
iirtent  to  inflict  injury.  The  note  em- 
braces cases  both  of  intentional  and  of 
unintentional  discharge  of  a  firearm 
tinder  these  circumstances.  It  ex- 
rfudes,  however,  those  cases  in  which 
homicide  has  resulted  from  mere  care- 
lessness in  the  handling  of  weapons 
ia  a  manner  not  necessarily  dangerous 
to  others,  and  likewise  those  cases  in 
which  the  killing  arose  during  the 
eominission  of  a  felony. 

U.  ftttenMOHol  dUeharge  of  firearm, 

a.  Aa  oon*tUuUng  mwdsr. 

1.  JTiring  into  orowd. 

It  is  well  settled  that  where  a  per- 
aon  intentionally  discharges  a  firearm 
into  a  crowd  of  people,  with  a  disre- 
gard  of  consequences,  and  a  death  re- 
salts  therefrom,  he  is  guilty  of  mur- 
der. Bailey  v.  State  (1901  183  Ala, 
155.  32  So.  57;  Pool  v.  State  (1891)  87 
Gs.  526.  13  S.  E.  656;  Holt  v.  State 


m.  Unintentional  discharge  of  firearm: 

a.  As  constituting  murder,  610. 

b.  As  constituting  manslaaghter: 

1.  Manslaughter  generally, 
610. 


2.  Volnntary 

614. 
8.  Involuntary 
617. 


manslaughter, 


manalaughter. 


(1892)  89  Ga.  316, 15  S.  E.  316;  Clark 
V.  State  (1903)  117  Ga.  264,  43  S.  E. 
853;  Smith  v.  State  (1905)  124  Ga. 
213,  62  S.  E.  329;  Hamilton  v.  State 
(1907)  129  Ga.  747,  59  S.  E.  803;  Golli- 
her  V.  Com.  (1865)  2  Duv.  (Ky.)  163, 
87  Am.  Dec,  493;  Brown  v.  Com. 
(1891)  13  Ky.  L.  Rep.  872,  17  S.  W. 
220;  State  t.  Edwards  (1879)  71  Ho. 
312;  Lopez  v.  State  (1877)  2  Tex.  App. 
204;  State  v.  Young'(1901)  50  W.  Va. 
96,  88  Am.  St.  Rep.  846,  40  S.  E.  834. 

In  Bailey  v.  State  (Ala.)  supra, 
there  was  evidence  showing  that  the 
defendant  had  recklessly  fired  his  gun 
into  a  crowd  of  negroes,  the  act  re- 
sulting in  the  death  of  a  white  man 
standing  near  by.  The  court,  affirm- 
ing a  judgment  of  murder  in  the  sec- 
ond degree,  held  that  the  perpetration 
of  such  an  act,  greatly  dangerous  to 
the  lives  of  others,  evidenced  a  de- 
praved mind  regardless  of  human  life, 
and  constituted  murder  in  the  first  de- 
gree, although  there  was  no  precon- 
ceived purpose  to  deprive  any  particu- 
lar person  of  life. 

In  Pool  v.  State  (1891)  87  Ga.  526, 
13  S.  E.  556,  the  evidence  tended  to 
show  that,  while  the  defendant  was 
handling  his  pistol  in  such  a  careless 


Digitized  by 


Google 


604 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [5  A.LJI. 


manner  as  to  make  it  dangerous  to  the 
bystanders,  it  was  discharged,  killing 
the  deceased.  In  grading  the  homicide 
a  question  arose  whether  the  pistol 
had  been  recklessly  fired  with  criminal 
indifference  to  the  consequences. 
This  court,  reversing  a  judgment  of 
murder  for  errors  of  the  trial  judge, 
stated:  "If  the  shooting  was  inten- 
tional, but  simply  negligent,  and  re- 
sulted in  the  death  of  another,  which 
was  not  intended,  it  could  not  be  more 
than  involuntary  manslaughter.  On 
the  other  hand,  if  the  shooting  was 
intentional,  and  was  done  so  careless- 
ly and  recklessly  that  the  law  would 
imply  an  actual  intention  to  kill  from 
the  mere  wantonness  of  the  act,  and 
death  resulted,  it  would  be  murder/' 

Where  it  was  shown  that  the  de- 
fendant had  handled  a  pistol  in  a  reck- 
less manner,  pointing  and  snapping 
it  at  several  persons,  and  then,  with- 
out provocation,  had  deliberately 
pointed  it  at  the  deceased  and  fired 
the  shot  causing  his  death,  the  court 
affirmed  a  verdict  of  murder,  although 
the  defense  claimed  that  the  shooting 
was  accidental.  Holt  v.  State  (1892) 
89  Ga.  816,  16  S.  E.  316. 

Where  it  appeared  that  the  accused 
had  intentionally,  and  with  disregard 
of  the  consequences,  fired  his  pistol 
into  a  crowd  of  people,  causing  the 
death  of  the  deceased,  the  court  af- 
firmed a  judgment  of  murder.  Clark 
v.  State  (1903)  117  Ga.  264,  43  S.  E. 
858. 

In  Smith  v.  State  (1906)  124  Ga.  213, 
52  S.  E.  329,  wherein  it  appeared  that 
the  accused  had  recklessly  fired  a 
pistol  into  a  crowd  of  people,  thus 
causing  the  death  of  a  person,  the 
court  upheld  a  conviction  of  murder, 
saying:  "The  court  very  properly 
charged  the  jury  that  should  they  find 
the  accused  fired  a  pistol  into  a  crowd 
of  persons  engaged  in  a  difficulty  in  a 
house  where  a  dance  was  going  on, 
and  the  shot  struck  a  person  and  killed 
him,  notwithstanding  the  accused  may 
have  fired  at  no  particular  person,  but 
fired  for  some  reason  of  his  own  to 
stop  the  difficulty*  recklessly  and  with- 
out  regard  to  human  life,  and  witii  a 
disregard  as  to  whom  he  should  kill, 
the  shooting  would  be  an  unlawful 


one,  and  he  would  be  guilty  of  mur- 
der." 

Where  a  jury  might  have  found  that 
the  accused  shot  at  a  crowd  of  people 
and  killed  one  of  them,  it  was  held 

proper  to  charge  in  part  that  "if  a  man 
feloniously,  with  reckless  disregard 
for  human  life,  takes  a  loaded  weapon 
and  deliberately  points  into  a  crowd 
and  fires  and  kills  a  member  of  the 
crowd,  why,  the  law  would  hold  him 
accountable  for  murder,  independently 
of  whether  he  intended  to  kill  any  in- 
dividual member  of  that  crowd  or  not." 
Hamilton  v.  State  (1907)  129  Ga.  747, 
59  S.  E.  803. 

In  Golliher  v.  Com.  (1865)  2  Duv. 
(Ky.)  163,  87  Am.  Dec.  493,  it  ap- 
peared that  the  accused  entered  a 
church  in  which  a  crowd  of  people 
were  collected,  declaring  his  intention 
to  kill  someone.  His  gun  was  dis- 
charged while  he  was  carrying  it  over 
his  shoulder.  On  appeal  from  a  judg- 
ment of  murder  for  the  death  of  a 
person  who  was  struck  by  the  bullet 
from  the  gun  of  the  accused,  the  court 
reversed  the  judgment  for  errors  com- 
mitted by  the  trial  court,  but  stated 
that  if  the  accused  had  voluntarily 
and  recklessly  discharged  his  gun  with 
malicious  design,  thus  unintentionally 
killing  the  deceased,  the  offense  would 
be  murder. 

In  Brown  v.  Com.  (1891)  13  Ky.  L. 
Rep.  372,  17  S.  W.  220,  wherein  there 
was  some  question  as  to  whether  the 
defendant  had  any  feeling  of  malice 
toward  the  person  killed  by  a  shot 
fired  in  a  crowded  room,  the  court,  in 
affirming  a  conviction  of  murder,  dis- 
posed of  the  question  of  malice  as  fol- 
lows :  "If  we  are  mistaken  as  to  there 
being  evidence  of  appellant's  malice 
towards  the  deceased  in  particular,  it 
is  clearly  established  that  the  appel- 
lant, without  lawful  excuse,  intention- 
ally fired  the  pistol  in  a  room  crowded 
with  persons.  If  he  did  thi^,  not  with 
the  design  of  killing  anyone,  but  for 
his  diversion  merely  killed  one  of  the 
crowd,  he  is  guilty  of  murder.  For 
such  conduct  establishes  'general 
malignity  and  recklessness  of  Uie  lives 
and  personal  safely  of  others  which 
proceed  from  a  heart  void  of  just 
sense  of  social  duty,  and  fataNy  bent 
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on  mischief.  And  whenever  the  fatal 
act  is  committed  deliberately  or  with- 
out adequate  prorocation/  the  Juiy 
has  a  risfht  to  presume  it  was  done 
with  malice." 

In  State  v.  Edwards  (1879)  71  Ho. 
312,  on  an  appeal  from  a  conviction  of 
murder  in  the  second  degree,  it  aih- 
peared  that  the  defendant,  while  in  an 
intoxicated  condition*  fired  a  pistol  in- 
to a  crowd  of  people  collected  in  a 
public  park.  There  was  a  question  as 
to  the  defendant's  intention  to  kill 
anyone  in  particular,  and  the  trial 
court  gave  an  instruction  as  follows: 
"Although  the  jury  may  believe  from 
the  evidence  that  tiie  defendant,  at  the 
time  he  shot  into  the  crowd  of  people 
mentioned  by  the  witnesses  in  their 
testimony,  did  not  intend  to  kill  or 
murder  any  particular  person,  yet  if 
fhey  find  from  the  testimony  that  the 
defendant,  .  .  .  did  purposely  and 
intentionally  shoot  into  said  crowd  or 
assemblage  of  people,  with  a  certain 
revolver  loaded  with  gunpowder  and 
leaden  ball,  and  that  by  reason  of  the 
wound  so  inflicted  by  said  ball,  the 
said  [deceased]  did  then  and  there 
die,  then  they  will  find  the  defendant 
sailly  of  murder  in  the  second  de- 
gree." The  court  held  that  there  was 
no  error  In  this  charge. 

In  Lopez  v.  State  (1877)  2  Tex.  App. 
204,  it  appeared  that  the  defendant, 
while  on  horseback,  had  ridden  around 
a  tent  in  which  an  entertainment  was 
going  on,  firing  four  or  five  shots  into 
the  tent  at  different  points.  One  of 
the  bullets  struck  and  killed  a  person 
tiierein.  The  defendant  was  convicted 
ef  murder  in  the  second  degree,  and  on 
appeal  this  judgment  was  afiirmed. 

In  State  v.  Young  (1901)  50  W.  Va. 
96,  83  Am.  St.  Rep.  846,  40  S.  E.  834, 
it  appeared  that  the  accused,  without 
provocation,  had  fired  his  gun  into  a 
crowd,  killing  a  person.  The  evidence 
otablished  that  the  shooting  was  in- 
tentional and  in  reckless  disregard  of 
the  injury  which  might  result.  The 
court,  affirming  a  judgment  of  mur- 
<Ier,  said:  "He  recklessly  fired  his 
gun  into  the  crowd,  not  caring  who 
might  suffer  from  it.  A  more  wicked 
and  malicious  act  could  hardly  be  con- 
Hived.  The  fact  that  an  innocent  man 


was  the  victim  of  his  unlawful  con- 
duct makes  his  act  the  more  reprehen* 
sible,  for  it  is  entirely  beyond  the 
bounds  of  palliation  or  excuse.  Mali- 
ciously to  fire  into  a  crowd,  regardless 
of  consequences,  is  murder  if  death 
results  therefrom." 

In  People  v.  Venckus  (1917)  278 
DL  124, 116  N.  E.  880,  it  appeared  that 
the  accused  fired  a  shot  toward  a 
crowd  of  pepple  standing  on  a  public 
highway,  with  the  avowed  purpose  of 
driving  them  away,  but  without  any 
intent  to  injure  them.  The  court,  in 
affirming  a  judgment  of  manslaughter, 
said  that  the  defendant  was  very  for- 
tunate that  he  was  not  convicted  of 
murder,  as  he  would  clearly  be  guil^ 
thereof,  "if  he  pointed  the  revolver 
at  the  crowd  generally,  and  with  mal- 
ice fired  his  revolver  with  reckless- 
ness  and  without  concern  as  to  the 
consequences,  and  killed  the  deceased, 
although  he  may  not  have  intended, 
in  fact,  to  shoot  or  injure  any  person." 

9,  rtring  inSo  OwelUng  fcouse. 

If  a  person  intentionally  discharges 
a  firearm  into  a  dwelling  house  in 
which  he  has  reason  to  believe  there 
are  people  living,  thereby  killing  a 
person  tiierein,  he  is  guilly  of  murder, 
though  he  had  no  intention  to  kill  or 
injure  anyone.  Washington  v.  State 
.  (1877)  60  Ala.  10,  31  Am.  Rep.  28,  8 
Am.  Crim.  Rep.  171;  State  v.  Capps 
(1904)  184  N.  C  622,  46  S.  E.  730; 
Russell  V.  State  (1898)'  38  Tex.  Crim. 
Rep.  590,  44  S.  W.  159. 

In  Washington  v.  State  (Ala.)  su- 
pra, wherein  it  appeared  that  the  de- 
fendant fired  a  pistol  at  night  through 
the  window  of  a  lighted  house  and 
caused  the  death  of  one  of  the  oc- 
cupants, it  was  held  that  a  conviction 
of  murder  in  the  first  degree  was 
proper,  though  the  defendant  main- 
tained that  his  only  purpose  in  firing 
the  shot  was  to  frighten  the  inmates 
of  the  house,  with  whom  he  was  on 
familiar  terms.  The  court  said: 
"Sport  does  not  usually  employ  auch 
dangerous  methods  as  were  resorted 
to  in  this  case;  and  before  the  jury 
are  justified  in  inferring  the  less  wick- 
ed motive,  ,  .  .  they  should  be  af- 
firmatively convinced  that  there  was 
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not  tiie  depraved  mind  which  the  reck- 
lessneas  of  the  act  tended  to  show." 

In  State  V.  Cappa  (1904)  134  N.  G. 
622,  46  S.  B.  730,  the  defendant,  con- 
Ticted  of  mnrder  in  the  court  below, 
based  an  appeal  on  an  alleged  error 
of  the  trial  judge  in  charging  that  in 
no  view  of  the  evidence  could  a  verdict 
of  manslaughter  be  returned.  It  ap- 
peared that  the  defendant  had  delib- 
erately fired  through  the  door  of  a 
honse  into  a  room  where  he  knew 
there  were  several  people^  the  shot 
causing  the  death  of  a  small  boy  there- 
in. The  court  held  that  there  was  no 
error  in  thO  instruction  complained  of, 
and  steted  that  the  malice  necessary 
to  constitute  murder  would  be  implied 
from  the  wanton  nature  of  the  act. 

In  Russell  v.  Stete  (Toe)  supra,  It 
appeared  that  the  accused  was  one 
of  a  party  of  three  who  were  sent  by 
the  city  marshal  to  arrest  a  certain 
negro.  In  the  belief  that  the  negro 
was  staying  at  the  house  of  a  white 
woman,  they  approached  the  place  and 
knocked  on  the  door.  It  was  midnight 
at  the  time,  and  there  was  no  light  in 
the  house.  Receiving  no  response,  the 
accused,  holding  his  pistol  in  his  hand, 
kicked  the  door  cpan,  and  Immediate- 
ly the  pistol  fired,  causing  the  death 
of  the  woman.  The  trial  judge,  in- 
structing the  jury  as  to  the  crime  of 
murder,  said  that  if  the  defendant  in- 
tentionally discharged  his  pistol  into 
the  honse  where  the  woman  and  her 
two  children  were  giving,  without  in- 
tending to  injure  any  particular  per- 
son, but  knowing  that  the  shot  might 
lull  or  injure  some  one  of  the  oc- 
cupants, and  the  shot  caused  death, 
then  the  killing  would  be  murder  in 
the  first  or  second  degree.  On  appeal 
from  a  judgment  of  murder  in  the 
second  degree^  Uie  court  held  that  the 
instruction  was  correct. 

8,  Firing  into  train. 

One  who  intentionally  discharges  a 
firearm  Into  a  railroad  train  is  guil- 
ty of  mnrder  if  a  death  resulte  there- 
from, though  the  shot  was  fired  with- 
out any  express  intent  to  injure  any 
person.  Aiken  v.  State  (1881)  10  Tex. 
App.  610.  And  see  the  reported  case 
of  Banks  v.  State,  ante,  600. 

In  the  reported  case  (Banks  t. 


State)  it  appeared  that  the  defend- 
ant discharged  a  gun  into  a  passing 
train  without  provocation  or  express 
malice  toward  any  individual  thereon, 
but  merely  in  the  perpetration  of  a 
malicious  design.  The  court  afiirmed 
a  judgment  of  murder,  inferring  the 
necessary  malice  from  the  intentional 
doing  of  a  wrongful  act  which  neces- 
sarily endangered  human  life. 

In  Aiken  v.  Steto  (Tex.)  supra, 
wherein  it  appeared  that  the  defend- 
ant fired  his  pistol  into  the  window 
of  a  passenger  train  in  which  he  knew 
there  were  passengers,  and  the  bullet 
struck  and  killed  the  deceased,  the 
court,  in  affirming  a  judgment  of 
murder,  second  degree,  quoted  Mr. 
Wharton  te  the  effect  that  "where  an 
action  unlawful  in  iteelf  is  done  with 
deliberation  and  with  intention  ot 
mischief  or  great  bodily  harm  to  par- 
ticulars, or  of  mischief  indiscriminate- 
ly, fall  where  it  may,  and  death  ensue 
against  or  beside  the  original  inten- 
tion of  the  party,  it  will  be  murder." 

4.  Other  inataneea. 

Where  a  firearm  is  intentionally  dis- 
charged without  a  specific  intent  to 
inflict  injury,  but  under  such  circum- 
stances as  to  evince  a  heart  regard- 
less of  social  duty,  and  the  act  nat- 
urally tends  to  destroy  human  life» 
it  is  murder.  Wiley  v.  State  (1918) 
19  Ariz.  846.  IaR.A.1918D,  37S,  170- 
Pac.  869;  Studstill  v.  SUte  (1849)  7 
Ga.  2;  Quinn  v.  Com.  (1889)  11  Ky. 
L.  Rep.  616,  12  S.  W.  672;  Gordon  v. 
Stete  (1901)  —  Miss.  — ,  29  So.  529. 

In  Wiley  v.  Steto  (Ariz.)  supra,  it 
appeared  that  the  accused,  a  peace  of- 
ficer, fired  his  pistol  at  an  automobile 
which  had  refused  to  stop  at  his  com- 
mand. He  claimed  that  his  intention 
was  to  puncture  a  tire  of  the  machine, 
but  the  bullet  struck  and  killed  an 
occupant  of  the  automobile.  The 
court,  in  affirming  a  judgment  of  mur- 
der in  the  second  degree,  held  that 
since  the  act  of  shooting  at  the  car 
in  such  a  reckless  and  heedless  man- 
ner was  unlawful  in  iteelf,  the  accused 
was  properly  convicted  for  the  conse- 
quences of  the  unlawful  act. 

In  Quinn  v.  Com.  (1889)  11  Ey.  L. 
Rep.  615, 12  S.  W.  672,  it  appeared  that 
tiie  defendant  was  one  of  a  crowd  of 
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lawleu  men  who  had  attended  a  ro- 
ligioiis  meeting  with  a  view  to  settling 
their  peisonai  differences.  Their  pas- 
siona  were  inflamed  by  whisky,  and 
they  soon  began  an  indiscriminate  fir- 
ing of  pistols,  endangering  the  lives 
of  all  within  range.  A  person  riding 
along  &  near-by  road  was  killed  by 
one  of  the  shots.  Although  it  was  pos- 
sible that  the  shot  which  caused  his 
death  was  fired  by  another  than  the 
aecased,  Ibe  court  held  that  a  jndg^ 
ment  of  murder  was  proper. 

iB  Studstill  V.  State  (1849)  7  Ga.  2, 
it  appeared  that  the  defendant,  his 
brother,  and  one  other  were  together 
when  the  deceased,  a  boy  with  whom 
they  were  familiar,  appeared  some  dis- 
tance  off.  The  defendant's  brother 
had  an  old  gun  which  he  gave  to  the 
tiiird  person,  both  of  the  brothers  stat- 
ing that  the  gun  would  not  hit  a  beef 
at  fifteen  steps,  and  telling  him  to 
afaoot  at  the  boy.  The  gun  was  fired, 
eattsing  the  death  of  the  boy.  The 
court,  on  an  appeal  from  a  judgment 
of  murder  in  the  second  degree,  recit- 
ed the  provisions  of  the  Penal  Code  of 
Georgia  that,  "where  such  involuntary 
killing  shall  happen  in  the  commission 
of  an  unlawful  act  which,  in  its  con- 
sequences, naturally  tends  to  destroy 
the  life  of  a  human  being,  the  offense 
shall  be  deemed  and  adjudged  to  be 
mnrder,"  and  held  that  as  the  act  to 
whieh  the  defendant  was  an  accom- 
plice was  one  naturally  tending  to 
destroy  life,  the  judgment  of  murder 
should  not  be  arrested. 

In  (Jordon  v.  State  (1901)  —  Miss. 
— ,  29  So.  529,  it  appeared  that  the 
aecased,  who  had  been  drinking,  be- 
gan to  fire  a  pistol  indiscriminately 
about  a  room  in  which  there  were  sev- 
eral persons,  and  then,  rushing  out 
on  the  back  porch,  fired  toward  a 
woman,  causing  her  death.  He  was 
found  guilty  of  murder,  although  he 
claimed  that  he  did  not  see  the  woman 
at  the  time  be  fired  the  fatal  shot. 
The  court  held  that  an  instruction 
that  "if  appellant  in  the  commission 
of  an  act  eminently  dangerous  to  oth- 
ers and  evincing  a  depraved  heart, 
regardless  of  human  life,  without  a 
premeditated  design  to  kill  [the  de- 
ceased], shot  and  killed  her,  he  was 


guilty  of  murder,"  was  warranted  by 
the  evidence,  and  not  inconsistent 
with  a  previous  instruction  as  to  a 
killing  with  malice  aforethought. 

But  in  State  v.  Cross  (1896)  42  W. 
Va.  253,  24  S.  E.  996,  the  court  held 
that  a  claim  by  the  accused  that  the 
killing  was  accidental  was  a  denial  of 
all  criminal  intent,  and  cast  on  the 
prosecution  the  burden  of  proving 
such  intent  beyond  a  reasonable  doubt. 
And  on  the  failure  of  the  state  to  make 
such  proof  a  verdict  of  murder  was 
reversed. 

h.  Aa  eonstttuUng  man^ughter. 

In  other  instances,  where  it  has  ap- 
peared that  a  firearm  was  intentional- 
ly discharged  without  a  specific  intent 
to  inflict  injury,  but  in  a  manner  which 
might  reasonably  be  expected  to  en- 
danger life,  the  courts  have  held  the 
offense  to  be  manslaughter. 

United  Stetes.— Roberta  v.  United 
States  (1903)  61  C.  C.  A.  427, 126  Fed. 
897,  rehearing  denied  (1904)  62  C.  C. 
A.  134,  127  Fed.  818. 

Iowa.— State  v.  Vance  (1864)  17 
Iowa,  138;  State  v.  Warner  (1912)  157 
Iowa,  111,  137  N.  W.  466. 

Kentucky. — Sparks  v.  Com.  (1867)  8 
Bush,  116,  96  Am.  Dec  196. 

Michigan.  —  People  v.  StubenvoU 
(1886)  62  Mich.  329,  28  N.  W.  883. 

New  York.— People  v.  Fuller  (1828) 
2  Park.  Crim.  Rep.  16. . 

South  Carolina.  —  St^ite  v.  Badgett 
(1910)  87  S.  C.  543,  70  S.  E.  301, 

Texas.— Say e  v.  State  (1907)  60  Tex. 
Crim.  Rep.  569,  99  S.  W.  561. 

England.— Reg.  v.  Weston  (1879) 
14  Cox,  C.  C.  346. 

In  Roberts  v.  United  States  (Fed.) 
supra,  it  appeared  that  the  defendant, 
an  attorney,  had  obtained  a  warrant 
for  the  arrest  of  a  debtor  for  a  debt 
which  he  owed  to  a  firm  of  which  the 
defendant  was  a  partner.  He  person- 
ally arrested  the  debtor,  but  subse- 
quent to  his  apprehension  the  latter 
broke  away.  The  defendant  ran  a  few 
steps  in  pursuit,  and  then  fired  his  pis- 
tol in  the  direction  of  the  retreating 
figure,  it  being  quite  dark  at  the  time. 
The  bullet  struck  and  killed  the  debtor. 
There  was  evidence  tending  to  show 
that  the  defendant  had  fired  his  gun 
toward  the  ground  with  the  sole  in- 
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tention  of  scaring  the  fugitive.  In  his 
charge  to  the  jury,  the  trial  judge,  aft- 
er defining  manslaughter  at  common 
law,  said:  "In  the  definition  of  man- 
slaughter contained  in  the  statute,  the 
killing  must  be  done  unlawfully  and 
wilfully.  .  .  .  The  term  'wilfully* 
here  means  done  wrongfully,  with  evil 
intent.  It  means  any  act  which  a  per- 
son of  reasonable  knowledge  and  abil- 
ity must  know  to  be  contrary  to  duty ; 
and,  while  the  act  must  be  done  with 
evil  design  and  knowingly,  as  herein 
stated,  still  a  killing  which  takes 
place  under  circumstances  showing  a 
reckless  disregard  for  the  life  of 
another,  and  the  reckless  and  neg- 
ligent use  of  means  reasonably  cal- 
culated to  take  the  life  of  another — 
such  killing  would  be  wilfully  done,  as 
the  term  is  herein  defined."  The  court 
affirmed  a  judgment  of  manslaughter, 
holding  that  the  instruction  as  given 
was  correct. 

In  Sparks  v.  Com.  (Ky.)  supra, 
wherein  it  appeared  that  the  accused, 
while  walking  down  a  public  street, 
deliberately  fired  his  pistol  over  his 
shoulder,  and  the  shot  struck  and 
killed  another,  the  court,  affirming  a 
judgment  of  manslaughter,  said  that 
the  acts  of  the  accused  "manifest  such 
recklessness  and  want  of  caution  as 
to  indicate  not  only  an  entire  absence 
of  every  precaution  to  prevent  the  pis- 
tol from  firiifg,  but  impresses  the 
mind  that  he  did  recklessly  and  inten- 
tionally 80  fire  it;  and  whether  he  in- 
tended thereby  to  wound  or  kill  any- 
one, it  was  so  highly  disregardful  of 
law,  order,  and  the  personal  rights  and 
safety  of  others,  who  may  have  been 
in  the  streets,  as  to  make  him  crim- 
inally responsible  for  its  results.  If 
a  man,  contrary  to  law  and  good  order 
and  public  security,  fire  off  a  pistol 
in  the  streets  of  a  town,  and  death  be 
thereby  produced,  he  must  answer 
criminally  for  it."  * 

In  State  v.  Vance  (Iowa)  supra,  it 
appeared  that  the  defendant,  having 
heard  that  some  penons  were  in  his 
melon  patch,  seized  a  gun,  and,  pro- 
ceeding to  the  place,  fired  off  the  gun 
with  no  intention  to  wound  or  kill,  but 
for  the  purpose  of  scaring  away  the 
trespassers.    It  seems  that  the  gun 


was  unknowingly  pointed  at  one  of 
them,  and  its  discharge  caused  his 
death.  The  court,  affirming  a  judg- 
ment of  manslaughter,  said:  "If  one 
flres  a  gun  recklessly  or  heedlessly, 
he  will  not  be  excused,  and  his  offense 
will  be  at  least  manslaughter,  though 
the  weapon  was  pointed  in  the  range 
of  the  deceased  by  accident,  with  no 
design  or  intention  to  wound  or  kill. 
If  the  act  is  attended  with  probably 
mortally  dangerous  consequences  to 
the  deceased,  or  persons  generally, 
and  death  should  ensue,  the  crime  is 
murder  or  manslaughter,  depending 
upon  the  degree  of  deliberation."  ^ 

In  State  v.  Warner  (Iowa)  supra.' 
the  evidence  showed  that  the  accused 
had  recklessly  pointed  his  gun  toward 
another,  apparently  aiming  at  the  lat- 
ter's  hat.  On  the  discharge  of  the 
gun  the  bullet  took  effect  in  the  head 
of  tiie  person  aimed  at,  causing  his 
death.  The  court,  afiirming  a  judg- 
ment of  manslaughter,  said:  '*Wbere 
one  engaged  in  an  unlawful  act,  not 
amounting  to  a  felony,  unintentionally 
kills  another,  or,  if  one  recklessly  and 
needlessly  fires  a  gun  and  thereby 
kills  another,  he  will  not  be  excused; 
but  his  offens«  will  be  manslaughter, 
though  the  weapon  was  pointed  in  the 
direction  of  the  deceased  by  accident, 
with  no  design  to  wound  or  kill." 

Where  the  accused,  who  was  chas- 
ing a  boy  down  a  highway,  fired  his 
pistol  in  the  air  for  the  purpose  of 
scaring  him,  and  the  buUet  took  effect 
in  the  boy's  body,  causing  his  death, 
the  court  held  that  a  judgment  of 
manslaughter  was  proper.  People  t. 
StubenvoU  (1886)  62  Mich.  829,  28 
N  W  883. 

In  Peopie  v.  Fuller  (1823)  2  Park. 
Crim.  Rep.  (N.  Y.)  16,  wherein  it  ap- 
peared that  the  defendant  had  dis- 
charged his  gun  into  the  public  high- 
way about  9  o'clock  at  night,  when  it 
was  quite  dark,  thereby  unintentional- 
ly causing  the  death  of  a  person  a 
short  distance  down  the  highway,  the 
court  affirmed  a  judgment  of  man- 
slaughter, characterizing  the  act  as 
one  of  gross  carelessness,  calcuiatsd 
to  endanger  the  lives  of  all  persons 
passing  along  the  street. 

likewise  where  the  defendant  en- 


Digitized  by 


ANNO.— HOMICIDE— WANTON  USE  OF  FIREARM. 


609 


tered  a  house  and  commenced  shoot- 
ing promiscuously  about,  not  intend- 
in;  to  injure  anyone,  and  a  person  in 
the  house  followed  him,  and  in  at- 
tempting to  hold  down  his  pistol  arm 
was  shot  and  killed,  the  court  held 
that  a  judgment  of  manslaughter  was 
properly  returned.  State  v.  Badgett 
(1910)  87  Sw  C  648,  70  S.  E.  301. 

It  has  been  said,  in  Texas,  that  there 
most  have  been  an  apparent  danger  of 
caasing  the  death  of  tiie  person  killed, 
to  predicate  thereon  the  crime  of  neg- 
ligent homicide  in  discharging  the 
firearm.  Saye  v.  State  (1907)  50  Tex. 
Crim.  Rep.  669,  99  S.  W.  551.  In  that 
case  the  evidence  tended  to  show  that 
the  deceased  was  killed  by  a  shot  fired 
by  the  defendant  for  the  purpose  of 
searing  him.  In  an  attempt  to  make  his 
arrest  The  trial  judge  charged  Ihe 
jury  that  if  they  believed  the  facts  re- 
cited, and,  further,  that  there  was  no 
intention  to  kill  or  injure  the  deceased, 
but  a  failure  to  exercise  reasonable 
care  and  caution,  then  they  should 
find  the  defendant  irnilty  of  ne^rligent 
homicide  in  the  first  degree.  On  an 
appeal  from  such  a  judgment,  the 
court,  in  reversal,  pointed  out,  among 
other  errors,  that  the  charge  as  to 
negligent  homicide  in  the  first  degree 
should  have  informed  the  jury  that  in 
the  act  of  handling  the  pistol  there 
must  have  been  an  apparent  danger 
of  caosittir  the  death  of  the  person 
killed. 

And  see  Roddick  v.  State  (1898)  — 
Tex.  Crim.  Rep,  — .  47  S.  W.  993, 
There,  on  an  appeal  from  a  judgment 
of  murder  in  the  second  degree,  the 
appellant  claimed  that  the  fatal  shot 
was  fired  for  the  purpose  of  frighten- 
ing the  person  killed,  the  court  said: 
"If  deceased  was  not  endangering  ap- 
pdlanf  8  life  or  person,  at  the  time  he 
was  shot,  by  any  act  he  was  then  do- 
ing, and  appellant  shot  with  no  in- 
tention of  hitting  him,  but  merely  to 
frighten  him,  this  would  not  be  man- 
slaughter, but  would  be  negligent  hom- 
icide of  liie  second  degree." 

In  Reg.  V.  Salmon  (1880)  L.  R.  6 
Q.  B.  Div.  (Eng.)  79,  the  evidence 
showed  tiiat  the  three  defendants  had 
placed  a  target  in  a  tree  near  a  house, 
and  were  firing  at  it  with  a  rifle.  It 
£  A.L.R.— 39. 


appeared  that  the  gun  would  probably 
have  been  effective  at  any  distance 
np  to  a  mile,  and  that  the  path  of  the 
bullet  would  cross  three  highways. 
Four  or  five  shots  were  ftred,  one  of 
which  struck  and  killed  a  boy  in  a  tree 
in  his  father's  garden,  nearly  400 
yards  from  the  target.  Stephens,  J., 
concurring  with  the  court  in  the  af- 
firmance of  a  judgment  of  manslaugh- 
ter, said:  'T  am  of  opinion  that  all 
three  prisoners  were  guilty  of  man- 
slaughter. The  culpable  omission  of 
a  duty  which  tends  to  preserve  life  is 
homicide;  and  it  is  the  duty  of  every- 
one to  take  proper  precautions  in 
doing  an  act  which  may  be  dangerous 
to  life.  In  this  case  the  firing  of  the 
rifie  was  a  dangerous  act,  and  all 
three  prisoners  were  jointly  respon- 
sible for  not  taking  proper  precau- 
tions to  prevent  the  danger." 

But  where  a  killing  arose  from  mis- 
fortune or  chance,  and  the  shooting 
was  not  malum  in  se,  the  court  held 
that  no  criminal  liability  would  attach. 
Dixon  V.  State  (1913)  104  Miss.  410, 
46  L.R.A.(N.S.)  219,  61  So.  423.  It 
appeared  in  that  case  that  the  defend- 
ant, while  in  a  drunken  condition  on 
the  highway,  fired  his  pistol  into  the 
ground,  but  the  bullet  struck  a  tin  can 
and  glanced  off,  killing  a  woman  seat- 
ed on  a  near-by  porch.  The  trial  court 
instructed  the  jury  to  find  the  accused 
guilty  of  manslaughter,  if  they  be- 
lieved that  he  had  fired  the  shot  while 
drunk,  and  shooting  in  a  public  high- 
way in  violation  of  statute.  This  the 
jury  did,  but  on  appeal  the  judgment 
was  reversed,  this  court  holding  that 
the  fact  that  the  accused  was  commit- 
ting various  misdemeanors  added 
nothing  to  the  case;  and  saying,  fur- 
ther, that  "when  a  man,  in  the  execu- 
tion of  one  act,  by  misfortune  or 
chance,  and  not  designedly,  does 
another  act,  for  which,  if  he  had  wil- 
fully committed  it,  he  would  be  liable 
to  be  punished — in  that  case,  if  the 
act  he  was  doing  was  lawful,  or  mere- 
ly malum  prohibitum,  he  shall  not  be 
punished  for  the  act  arising  frdm  mis- 
fortune or  chance;  but  if  malum  In 
se  it  is  otherwise." 

Likewise  in  a  case  where  it  appeared 
that  the  accused  discharged  firearms 
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on  his  own  premises,  it  was  held  that 
he  was  not  guilty  of  manslaughter  for 
an  unintentional  homicide  caused  by 
the  discharge.  Thus,  in  Martin  v. 
State  (1904)  70  Ohio  St  219,  71  N.  £. 
640,  where  it  appeared  that  the  ac- 
cused had  fired  a  gun  from  his  yard 
at  nighttime  fqr  the  purpose  of  fright- 
ening away  some  boys  who  were 
making  noises  near  by,  and  he  unin- 
tentionally shot  and  killed  another 
boy  on  an  adjacent  hill,  the  court  re- 
versed a  judgment  of  manslaughter. 
It  was  held  that  since  the  accused  was 
engaged  in  a  lawful  act  at  tlM  time, 
the  offense  of  manslaughter  could  not 
be  predicated  on  the  accidental  and 
unintentional  result  of  the  act. 

III.  Unintentional  OiacIiargB  of  JlretHm. 

a.  A8  eonstttuting  murder. 

It  seems  that  where  a  death  results 
from  the  unintentional  discharge  of  a 
firearm  while  in  the  commission  of  an 
unlawful  act  which  naturally  tends  to 
destroy  human  life,  the  oftense  is  mur- 
der. Josey  V.  State  (1912)  137  Ga.  769, 
74  S.  E.  282;  State  Kelly  (1865)  1 
Nev.  224;  Charles  v.  State  (1883)  13 
Tex.  App.  658. 

In  Josey  v.  State  (Ga.)  supra,  it 
appeared  that  the  accused,  on  trial  for 
the  alleged  murder  of  his  wife,  main- 
tained that  the  firing  of  the  pistol 
which  caused  her  death  was  acciden- 
tal. By  the  Penal  Code  of  Georgia,  the 
pointing  of  a  pistol  at  another  is  made 
a  crime,  and  the  trial  court  charged 
as  follows:  "If  you  believe  that  the 
defendant  killed  his  wife  without  in- 
tending to  kill  her,  but  that  it  was 
done  in  the  commission  of  an  unlawful 
act  which,  in  its  consequences,  nat- 
urally tends  to  destroy  a  human  being, 
then  the  offense  would  be  murder." 
In  affirming  a  judgment  of  murder, 
the  court  held  that  the  charge  as  giv- 
en was  correct. 

In  State  v.  Kelly  (1865)  1  Nev.  224, 
the  court  sustained  as  a  correct  state- 
ment of  the  law  the  following  instruc- 
tion: "If  the  jury  find  from  the  evi- 
dence that  James  Kelly,  on  or  about 
the  time  alleged  in  the  indictment, 
received  a  mortal  wound  of  which  he 
died  .  .  .  within  a  few  days  there- 
after, caused  by  a  shot  from  a  pistol 


in  the  hands  of  defendant,  and  that 
said  pistol  was  discharged  acciden- 
tally; yet  if  they  find  that  defendant 
exhibited  said  pistol  in  a  rude,  angry, 
and  threatening  manner,  and  not  in 
necessary  self-defense,  and  that  such 
act  in  its  consequences  naturally 
tended  to  destroy  the  life  of  a  human 
being,  then  they  may  find  defendant 
guilty  of  murder." 

In  Charles  v.  State  (Tex.)  supra, 
the  court  affirmed  a  judgment  of  mur- 
der in  the  second  degree,  it  appearing 
that  the  defendant  while  in  a  drunk- 
en ccmdition,  had  recklessly  struck  the 
counter  of  a  saloon  bar  with  the  side 
of  his  pistol  while  the  muzzle  was 
pointed  at  another,  whose  death  was 
caused  by  the  resulting  discharge  of 
the  gun. 

See  also  Meyers  v.  State  (1898)  — 
Hiss.  — ,  23  So.  428,  wherein  it  ap- 
peared that  a  trusty,  guarding  other 
prisoners,  intentionally  pointed  a  gun 
at  one  of  them,  when  it  was  acciden- 
tally discharged,  causing  his  death. 
The  court  held  that  from  these  facts 
the  defendant  might  well  have  been 
convicted  of  murder. 

b.  Aa  oonatituting  man^aughter, 
1.  ManaUiughter  ffenerally. 

In  general,  every  unintentional  kill- 
ing of  a  human  being  arising  from  a 
wanton  or  reckless  use  of  firearms,  in 
the  absence  of  intent  to  discharge  the 
weapon,  or  in  the  belief  that  it  is  not 
loaded,  and  under  circumstances  not 
evincing  a  heart  devoid  of  a  sense  of 
social  duty,  is  manslaughter.  In  some 
cases  the  courts  have  designated  the 
offense  as  "manslaughter,"  without 
drawing  the  distinction  of  the  com- 
mon-law writers  between  voluntary 
and  involuntary  manslaughter. 

United  States. — United  States  v. 
Meagher  (1888)  37  Fed.  880. 

Delaware. — State  v.  Goodley  (1889) 
9  Hoast.  484;  State  v.  Taylor  (1913) 
5  Boyce  99,  90  Atl.  880. 

Iowa.— State  v.  Hardie  (1878)  47 
Iowa,  647,  29  Am.  Rep.  496,  2  Am. 
Crim.  Rep.  826;  State  v.  Tippet  (1895) 
94  Iowa,  646,  63  N.  W.  445. 

Miciiigan.— People  v.  Sauer  (1906) 
143  Mich.  308,  106  N.  W.  866. 

Missouri.— State  v.  Emery  (1888) 
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78  Mo.  77,  47  Am.  Rep.  92;  State  v. 
Morrison  (1891)  104  Mo.  638,  16  S.  W. 
492;  State  v.  Grote  (1891)  109  Mo. 
845, 19  S.  W.  93. 

Nebraska.— Ford  v.  State  (1904)  71 
I     Neb.  246,  98  N.  W.  807. 

Nenda^tate  v.  Kelly  (1866)  1 
Ner.  224. 

Nmih  Carolina.  —  State  v.  Vines 

!     (1S85)  93  N.  C.  493,  53  Am.  Rep.  466; 

i  State  V.  Turnagre  (1905)  138  N.  C.  569, 
49  S.  E.  913;  State  v.  Stitt  (1908)  146 

;  N.  C.  643,  17  L.R.A.(N.S.)  308,  61  S. 
E.  566;  State  t.  Limerick  (1908)  146 
N.  a  649,  61  S.  B.  568;  State  v.  Lance 

i  (1908)  149  N.  C.  561,  68  S.  E.  198; 
State  T.  Coble  (1919)  —  N.  C.  — ,  99 

I  S.E.339. 

'  Texas. — Brittain  v.  State  (1896)  86 
Tex.  Grim.  Rep.  406,  37  S.  W.  768. 

Wyoming.  —  Hollywood  v.  State 
(1911)  19  Wyo.  493,  120  Pac.  471,  122 
Pac.  688,  Ann.  Gas.  1913E,  218. 

Englandw — ^Rampton'a  Case  (1708) 
J.  Eelyng,  41,  84  Eng.  Reprint,  1078; 
Reg.  V.  Skeet  (1866)  4  Fost.  &  F.  931; 
Rex  V.  Campbell  (1869)  11  Cox,  C.  C. 
323;  Resr.  v.  Salmon  (1880)  L.  R.  6 
Q,  B.  Div.  79,  14  Cox,  C.  G.  494,  45  J. 
P.  270,  50  L.  J.  Mag.  Gas.  N.  S.  25,  43 
L  T.  N.  S.  578,  29  Week.  Rep.  246. 

It  has  been  said  by  the  United 
States  cireait  court  that  the  distinc- 
tion used  by  the  common-law  writers 
in  defining:  voluntary  and  involuntary 
manslaughter  is  now  obsolete,  and 
that  any  unlawful  and  wilful  killing 
of  a  human  being  without  malice 
is  manslaughter;  adding  that  man- 
slaughter can  be  predicated  on  a  hom- 
icide arising  from  the  negligent  use  of 
such  dangerous  agencies  as  firearms. 
United  States  v.  Meagher  (Fed.)  sn- 

j  pra. 

So,  where  one  person,  in  a  jesting 
mood,  pointed  a  pistol  at  another,  and 
it  was  accidentally  discharged,  killing 
file  latter,  the  coart  held  that  if  the 
jary  should  find  that  the  pointing  was 
intentional  a  verdict  of  manslaughter 
would  be  justified.  State  v.  Goodley 
(Dei.)  supra. 

And  where  the  defendant  claimed 
that  he  had  fired  his  rifle  towards 
another  in  the  belief  that  the  ahot 
would  not  carry  over  the  intervening 
distance,  and  merely  to  frighten  away 


a  trespasser  on  his  property,  the  court 
held  that  a  verdict  of  manslaughter 
was  proper,  saying:  "The  reckless 
use  of  firearms  is  entirely  too  common 
with  very  many  people.  The  law  rec- 
ognizes this  fact^  and  hence  the  stat- 
ute which  makes  it  unlawful  for.  any 
person  to  point  a  pistol  or  gun  at 
another,  in  jest  or  otherwise,  at  any 
time  or  place.  For  such  an  offense 
the  penalty  is  manslaughter  if  death 
results,  and  the  killing  does  not 
amount  to  murder.  This  statute  is,  in 
our  opinion,  a  most  excellent  and  nec- 
essary one,  and  we  are  strongly  in- 
clined to  believe  it  had  much  to  do 
with  the  verdict  rendered  in  your 
case."   State  v.  Taylor  (DeL)  supra. 

In  State  v.  Hardie  (Iowa)  supra,  it 
appeared  that  the  defendant,  for  the 
purpose  of  scaring  his  wife,  had  point- 
ed at  her  an  old  revolver,  which  was 
accidentally  discharged,  causing  her 
death.  The  defendant  was  indicted 
for  murder,  but  convicted  of  man- 
slaughter. In  instructing  the  jury  as 
to  the  crime  of  manslaughter,  the  trial 
court  said:  "I  instruct  you  that  if  the 
defendant  used  a  dangerous  and.  dead- 
ly weapon  in  a  careless  and  reckless- 
manner,  by  reason  of  which  instru- 
ment, BO  used,  he  killed  tiie  deceased,. 
then  he  is  guilty  of  manslaughter,  al- 
though no  harm  was  in  fact  intendiBd.'* 
This  charge  was  objected  to,  but  on 
appeal  it  was  held  to  embody  the  cor- 
rect rule  as  to  criminal  carelessness  in 
the  use  of  a  deadly  weapon,  and  the 
judgment  was  affirmed. 

Where  it  appeared  that  one  person 
picked  up  a  revolver  which  he  knew  to 
be  out  of  order  .and  likely  to  go  off  un- 
expectedly, and  recklessly  pointed  it 
at  another,  causing  his  death  by  its 
accidental  discharge,  the  court  held 
that  a  conviction  of  manslaughter  was 
properly  returned.  State  Tippet 
(Iowa)  supra. 

In  People  v.  Sauer  (Mich^)  supra, 
wherein  it  appeared  that  the  accused 
accidentally  discharged :  a  gun  while 
attempting  to  frighten  away  a  con- 
stable, and  such  discharge  caused  the 
death  of  the  latter,  the  court  affirmed 
a  judgment  of  manslaughter,  although 
it  aitpeared  that  the  gun  was  not  in- 
tentionally pointed  at  the  constablfi. 
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In  Missouri,  the  courts  have  held 
that  the  unintentional  killing  of  a 
human  being  through  the  handling  of 
a  pistol  in  a  manner  indicating  reck- 
lessness incompatible  with  human  life 
is  manslaughter  in  the  fourth  degree. 
In  State  v.  Emery  (1883)  78  Mo.  17, 
47  Am.  Rep.  92,  it  appeared  that  the 
accused,  while  flourishing  a  loaded  re- 
volver in  his  saloon,  and  after  being 
warned  of  tiie  danger  of  such  actions, 
accidentally  discharged  it,  killing  a 
bystander.  The  court  affirmed  a 
judgment  of  manslaughter  in  the 
fourth  degree,  and  held  to  be  correct 
the  following  instruction  to  the  jury: 
"In  order  to  find  a  person  guilty  of 
manslaughter  in  the  fourth  degree  it 
is  sufficient  to  show  that  the  shooting, 
though  unintentionally  done,  was  the 
result  of  negligence  in  handling  the 
firearm,  indicating  on  the  part  of  such 
person  a  carelessness  or  recklessness 
incompatible  with  a  proper  regard  for 
human  life." 

In  State  v.  Morrison  (1891)  104  Ho. 
6S8, 16  S.  W.  492,  wherein  it  appeared 
ttiat  the  accused  pointed  a  loaded  shot- 
gun at  another  and  discharged  it  in 
the  mistaken  belief  that  it  was  not 
loaded,  thus  causing  her  death,  the 
court  sustained  the  following  instruc- 
tion to  the  jury:  "If  you  further  be- 
lieve from  the  evidence  that  said 
shooting  was  not  Intentionally  done  by 
defendant,  but  was  the  result  of  his 
negligence  in  handling  the  gun,  and 
of  a  recklessness  and  carelessness  on 
his  part  incompatible  with  a  proper 
regard  for  human  life,  then  you  will 
find  defendant  guilty  of  manslaughter 
in  the  fourth  degree."  Likewise,  in 
State  V.  Grote  (1891)  109  Mo.  846,  19 
S.  W.  98,  sustaining  a  judgment  of 
manslaughter  in  the  fourth  degree, 
where  it  appeared  that  the  accused 
had  drawn  and  pointed  his  pistol  at 
another,  whose  death  was  caused  by 
the  subsequent  accidental  discharge 
of  the  weapon,  the  court  reiterated 
the  Missouri  doctrine  that  'the  unin- 
tentional killing  of  a  human  being, 
through  the  negligent  handling  of  a 
pistol  in  a  way  indicating  recklessness 
incompatible  with  human  life,  is  man- 
slaughter in  the  fourth  degree." 

In  Ford  v.  State  (1904)  71  Neb.  246, 


98  N.  W.  807,  it  appeared  that  the  ac- 
cused was  flourishing  a  gun  around 
when  a  bystander  told  him  to  be  care- 
ful, as  he  had  his  finger  on  the  trigger. 
At  this  admonition  the  accused  point- 
ed the  gun  at  the  bystander  and  said 
he  wanted  to  show  him  how  it  worked, 
and  almost  immediately  the  weapon 
was  discharged,  causing  his  death. 
The  court,  affirming  a  judgment  of 
manslaughter,  said:  "Although  tiie 
plaintiff  had  no  intention  or  desire  to 
injure  the  deceased,  and  although  the 
shot  was  accidental,  yet  he  was  in  the 
commission  of  an  unlawful  act,  and 
the  result  of  the  shooting,  together 
with  this  fact,  clearly  rendered  him 
guilty  of  the  crime  of  manslaughter.*' 

In  State  v.  Kelly  (1865)  1  Nev.  224, 
the  court  held  to  be  correct  tiie  follow* 
ing  instruction:  "If  the  jury  find 
from  the  evidence  that  James  Kelly,  on 
or  about  the  time  alleged  in  the  in- 
dictment, received  a  mortal  wound  of 
which  he  died  .  .  .  within  a  few 
days  thereafter,  caused  by  a  shot  from 
a  pistol  in  the  hands  of  defendant,  and 
that  said  pistol  was  discharged  ac- 
cidentally; yet  if  they  find  that  de- 
fendant was  exhibiting  said  pistol  In 
a  rude,  angry,  and  threatening  man- 
ner, and  not  in  necessary  self-defense, 
— ^then  they  may  find  the  defendant 
guilty  of  manslaughter.*' 

In  State  v.  Vines  (1885)  98  N.  C. 
49S.  68  Am.  Rep.  466,  it  appeared  that 
while  the  defendant  was  using  a  pistol 
in  a  reckless  and  unlawful  manner,  it 
was  discharged,  killing  another.  The 
court  upheld  a  charge  that  even  if  the 
defendant  "did  not  intend  to  kill 
the  deceased,  and  the  discharge  of  the 
weapon  was  unintentional,  still  the 
killing  was  manslaughter,  because  in 
any  view  of  his  conduct  he  used  the 
dangerous  weapon  carelessly,  reckless- 
ly, and  unlawfully.  It  is  clear  that 
where  one  engaged  in  an  unlawful  or 
dangerous  sport  kills  another  by  acci- 
dent, it  is  manslaughter." 

In  State  v.  Tumage  (1906)  138  N. 
C  669,  49  S.  E.  918,  the  court,  while 
reversing  a  judgment  of  manslaughter 
for  an  error  in  charging  the  jury,  re- 
peated the  rule  that  "any  unjustifiable 
and  reckless  use  of  a  gun  which  jeop- 
ardizes the  safety  of  another  is  unlaw- 
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fill,  and  it  death  ensues  therefrom  it 
is  manslaughter.** 

In  State  v.  Stitt  (1908)  146  N.  C.  643, 
17  LJl.A.(N.S.)  308.  61  S.  E.  566,  it 
appeared  that  the  defendant,  while 
preaentinsr  a  gun  at  another,  had 
pulled  the  trigger  in  the  mietaken  be- 
lief that  the  gun  was  not  loaded.  The 
defendant  was  convicted  of  man- 
slaagfater.  On  an  appeal,  the  court, 
stated  the  rule  to  be  well  established 
ttiat  "if  one  causes  the  death  of  anoth- 
er by  reason  of  culpable  negligence, 
or  by  an  unlawful  act  which  amounts 
to  an  assault  on  the  person,  he  is 
gailly  at  least  of  the  crime  of  man- 
slaughter." 

Bat  whwe  it  appeared  on  the  trial 
of  an  indictment  for  murder  that  the 
killing  was  caused  by  the  accidental 
dischage-of  a  gun  in  the  hands  of  the 
accused,  and  the  trial  judge  charged 
jury  that  in  the  most  favorable 
light  of  the  evidence  the  defendant 
was  guilty  of  manslaughter,  the  court 
held  that  this  was  reversible  error, 
thwe  being  no  evidence  that  the  de- 
fendant had  intentionally  pointed  the 
gQD,  saying:  "If  the  prisoner  inten- 
tionally pointed  the  gun  at  the  de- 
ceased and  it  was  then  discharged, 
inflicting  the  wound  of  which  he  died, 
or  if  the  prisoner  was  at  the  time  guil- 
tj  of  culpable  negligence  in  the  way 
he  handled  and  dealt  with  the  gun,  and 
hy  reason  of  such  negligence  the  gun 
was  discharged,  causing  the  death  of 
deceased,  in  eiUter  event  the  prisoner 
would  be  guilty  of  manslaughter,  and 
this  whether  the  discharge  of  the  gun 
vaa  intentional  or  accidental.  .  .  . 
But  neither  of  these  positions  neces- 
sarily or  as  a  matter  of .  law  arises 
from  the  testimony,  and  the  question 
of  the  prisoner's  guilt  or  innocence 
must  be  left  for  the.  jury  to  determine 
on  the  facts  as  they  shall  find  them.*' 
SUte  V.  Limerick  (1908)  146  N.  C.  649, 
61  S.  E.  668. 

In  State  v.  Lance  (1908)  149  N.  & 
661,  63  S.  E.  198;  the  evidence  tended 
to  show  that  the  accused  had  fired  his 
instol  from  a  moving  train,  for  the 
purpose  of  scaring  a  girl  who  stood 
on  a  near-by  embankment.  The  shot 
struck  the  girl,  causing  her  death. 
The  jury  was  instoucted:    "If  you 


should  find  from  the  evidence,  and 
beyond  a  reasonable  doubt,  that  the 
defendant  fired  the  shot  that  killed  the 
girl,  and  that  it  was  done  recklessly, 
but  without  intention  to  kill,  it  would 
be  manslaughter."  On  appeal,  the 
court  stated  that  this  instruction  was 
fully  supported  by  the  authorities,  and 
said:  "In  general,  to  cause  death  by 
wilfully  doing  an  act  calculated  to 
endanger  life  or  cause  great  bodily 
harm  will  be  murder,  although  there 
is  no  specific  intent  to  kill.  But  if  the 
intention,  although  unlawful,  was  not 
to  cause  death  or  great  bodily  injury, 
and  death  accidentally  or  unexpected- 
ly resulted,  the  offense  is  not  murder, 
but  manslaughter.  The  negligence  or 
unlawfulness  may  be  sufficient  to 
make  the  act  criminal,  although  not 
sufficient  to  show  malice  afore- 
thought" 

In  State  v.  Coble  (1919)  —  N.  C.  — . 
99  S.  E.  339,  it  appeared  that  a  gun 
in  the  hands  of  the  accused  had  been 
discharged  accidentally,  or  otherwise, 
causing  the  death  of  another.  The 
accused  was  convicted  of  manslaugh- 
ter, from  which  conviction  he  ap- 
pealed. The  court  sustained  the 
following  instruction :  "Manslaughter 
may  be  committed  .  .  .  if  a  person 
by  the  careless,  negligent  use  of  a 
firearm,  and  in  the  presence  of  other 
persons,  either  through  carelesaness 
or  recklessness,  wanton,  reckless  dis- 
regard of  the  safety  of  other  persons, 
points  a  firearm  at  them,  and  handles 
it  in  such  reckless,  negligent  manner 
as  that  it  is  exploded  and  causes  the 
death  of  another.  That  would  be  man- 
slanghtw.  although  no  death  may 
have  been  intended  or  injury  intend- 
ed.** The  court  held  that  this  charge 
was  correctly  stated. 

In  Brittain  v.  State  (1896)  36  Tex. 
Crim.  Rep.  406,  37  S.  W.  758,  it  ap- 
peared that  death  was  caused  by  the 
accidental  discharge  of  a  pistol  in  the 
hands  of  the  defendant  The  trial 
court,  in  applying  the  law  to  the  facts, 
charged  the  jury  that  if  the  defend- 
ant, for  the  purpose  of  amusement, 
had  rudely  displayed  and  waved  his 
pistol  about  in  a  manner  calculated  to 
disturb  the  people  assembled  near 
him.  and  under  these  circumstances 
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he  had  negligently  discharged  the  pis- 
tol, thus  unintentionally  killing  anoth- 
er, he  waa  guilty  of  negligent  homicide 
in  the  second  degree.  A  majori^  of 
the  court  held  that  thia  was  a  correct 
application  of  the  law  to  the  facts. 

Where  it  appeared  that  the  accused 
was  attempting  to  disarm  the  deceased 
by  the  display  of  a  loaded  gun,  and 
the  latter,  in  attempting  to  push  it 
aside,  was  killed  by  the  discharge  of 
the  gun,  a  judgment  of  manslaughter 
was  affirmed.  The  court  held  that 
since  the  accused  was  engaged  in  an 
unlawful  act  at  the  time  of  the  hom- 
icide, the  fact  that  the  killing  was  ac- 
cidental could  not  be  a  defense. 
Hollywood  V.  State  (1911)  19  Wyo. 
493,  120  Pac.  471, 122  Pac  588. 

At  common  law  one  who  levels  a  gun 
at  another,  in  the  absence  of  a  neces- 
sity therefor,  is  gnil^  of  manslaugh- 
ter if  it  goes  off  accidentally  and  kills 
the  other.  Thus,  in  Reg,  v.  Weston 
(1879)  14  Cox,  C.  C.  (Eng.)  346, 
wherein  the  jury  found  that  the  pris- 
oner had  leveled  a  gun  at  another,  un- 
necessarily  under  the  circumstances, 
but  without  any  intention  of  dis- 
charging it,  and  that  it  went  oft 
accidentally,  causing  his  death,  the 
court  instructed  that  this  constituted 
manslaughter,  and  a  verdict  was  so 
returned. 

In  Rampton's  Case  (1708)  J.  Kelyng 
(EnST.)  41,  84  Eng.  Reprint,  1073,  it 
was  shown  that  the  accused,  having 
found  a  soldier's  pistol  in  the  street, 
and  believing  it  to  be  unloaded,  had 
held  the  muzzle  toward  his  wife  and 
pulled  up  the  hammer,  whereupon 
the  pistol  was  discharged,  causing  tier 
death.  The  court  held  that  this  was 
manslaughter,  and  not  a  mere  misad- 
venture. 

In  Regr.  v.  Skeet  (1866)  4  Fost  ft  F. 
(Eng.)  931,  wherein  it  appeared  that 
the  defendant's  gun  went  off  acciden- 
tally in. a  scuffle  with  a  gamekeeper, 
killing  the  latter,  he  was  found  guilty 
of  manslaughter. 

In  Reg.  v.  Campbell  (1869)  11  Cox. 
C.  G.  (Eng.)  328,  it  appeared  that  the 
accused  had  killed  another  by  leveling 
and  firing  a  gun  at  him.  The  question 
before  the  jury  was  whether  the  ac- 
cused knew  at  the  time  that  the  gun 


was  loaded.  The  court  instructed  as 
follows:  "If  he  fired  it  at  the  de- 
ceased, or  anyone,  knowing  it  to  be 
loaded,  the  intent  is  to  be  presumed, 
and  from  the  intention  to  kill  the  mal- 
ice aforethought  is  implied  in  law. 
If  you  are  satisfied  the  prisoner  did 
not  know  the  gun  was  loaded,  then  he 
cannot  be  convicted  of  murder,  and 
the  question  will  be  one  of  manslaugh- 
ter. As  to  that,  I  direct  you  that  if  a 
man  take  a  gun,  not  knowing  whethu* 
it  is  loaded  or  unloaded  and  usingr  no 
means  to  ascertain,  and  fires  It  in  t^e 
direction  of  any  other  person,  and 
death  ensues,  he  is  guilty  of  man- 
slaughter." 

3.  Foluntory  matuflaxtghter. 

In  a  few  jurisdictions  the  courts 
seem  to  distinguish  between  voluntary 
and  involuntary  manslaughter.  In 
these  states,  manslaughter  of  the 
former  class  is  committed  where  a 
homicide  results  from  the  accidental 
discharge  of  a  firearm  while  being 
used  unlawfully,  in  a  m&nner  dan- 
gerous to  human  life.  Henderson  v. 
State  (1892)  98  Ala.  35,  13  So.  146; 
Austin  V.  State  (1906)  146  Ala.  37.  40 
So.  989;  Murphy  V.  Com.  (1893)  15  Ky. 
L.  Rep.  215,  22  S.  W.  649;  Smith  v. 
Com.  (1909)  133  Ky.  532,  118  S.  W. 
368;  Hawkins  v.  Com.  (1911)  142  Ky. 
188,  138  S.  W.  1161;  Hunn  v.  Com. 
(1911)  143  Ky.  148,  186  S.  W.  144; 
McGeorge  v.  Com.  (1911)  145  Ky.  540, 
140  S.  W.  691;  Pash  v.  Com.  (1912) 
146  Ky.  390,  142  S,  W.  700;  Speaks  v. 
Com.  (1912)  —  Ky.       149  S.  W.  850. 

In  Henderson  v.  State  (Ala.)  supra, 
the  court  held  that  if  the  defendant 
pointed  a  gun  at  another  and  it  was 
accidentally  discharged,  or  if  the  de- 
fendant believed  it  was  not  loaded,  it 
was  an  unlawful  act  under  the  stat- 
ute, and  where  such  act  caused  the 
death  of  the  other,  a  judgment  of  vol- 
untary manslaughter  was  proper. 

And  in  Austin  v.  State  (1906)  145 
Ala.  37,  40  So.  989,  a  conviction  of  vol- 
untary manslaughter  was  affirmed, 
where  it  appeared  that  the  accused, 
while  pointing  a  gun  at  anotlier,  luid 
accidentally  discharged  it.  causing  the 
death  of  the  latter. 

But  see  Fitzgerald  v.  State  (1896) 
112  Ala.  34,  20  So.  966,  wherein  the 
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«vid«iee  for  the  state  tended  to  show 
that  the  deceased  was  admiring  two 
pistols  lying  on  a  shelf  hack  of  a 
saloon  bar.  when  the  barkeeper  picked 
up  one  of  them  and,  remarking  that 
he  was  a  "crackerjack"  with  them, 
pointed  it  at  the  deceased,  whereupon 
it  was  discharged,  causing  his  death. 
The  testimony  for  the  defendant  was 
that  he  was  handing  the  pistol  over 
to  the  deceased  when  it  accidentally 
west  ofif,  and  he  maintained  that, 
while  he  did  not  exercise  the  highest 
degree  of  care,  still  he  was  not  guilty 
of  criminal  carelessness.  For  failure 
to  instruct  the  jury  on  this  phase  of 
the  evidence,  a  conviction  of  man- 
slaughter was  reversed,  the  cotirt  ex- 
plaining the  rule  of  criminal  intent 
u  follows:  "Our  own  adjudications 
.  .  .  always  predicate  criminality, 
not  upon  mere  negligence  or  careless- 
ness, but  upon  that  degree  of  negli- 
gence or  carelessness  which  is  denom- 
inated 'gross/  and  which  constitutes 
SQch  a  departure  from  what  would  be 
tiie  conduct  of  an  ordinarily  careful 
and  prudent  man  under  the  same  cir- 
eomstanees  as  to  furnish  evideuce  of 
that  indifference  to  consequences 
which,  in  some  offenses,  takes  the 
place  of  criminal  intent." 

Where  it  appeared  that  the  peraon 
killed  met  his  death  by  reason  of  the 
wanton  and  reckless  use  of  a  pistol 
by  the  accused,  the  following  instruc- 
tion was  held  to  be  correct:  "Even  if 
the  jury  believe  from  the  evidence 
Hiat  the  shooting  and  killing  of  [de- 
ceased] was  accidental,  yet  if  they 
believe  that  said  accidental  shooting 
and  killing  was  the  result  alone  of 
the  recklessly  careless  use  of  a  loaded 
pistol  in  the  hands  of  defendant,  they 
Bhoald  find  the  defendant  guilty  of 
voluntary  manslaughter."  Murphy  v. 
Com.  (1893)  15  Ky.  L.  Rep.  216,  22 
8.  W.  649. 

In  Smith  v,  Cora.  (1909)  133  Ky. 
532,  118  S.  W.  368,  the  evidence 
showed  that  the  killing  had  occurred 
while  the  accused  and  his  father  were 
struggling  for  the  possession  of  a  gun, 
the  discharge  of  which  killed  the  lat- 
ter. The  son  claimed  that  the  shooting 
was  accidental.  Reversing  a  convic- 
tion of  murder  because  the  jury  had 


not  been  correctly  instructed  as  to  vol- 
untary and  involuntary  manslaughter, 
the  court  said:  'It  is  essential  to  the 
commission  of  voluntary  manslaugh- 
ter, that  the  homicide  should  have 
been  wilfully  and  intentionally  com- 
mitted ...  or  under  such  circum- 
stances as  to  strike  one  at  first  blush 
as  so  reckless  and  wanton  as  to  be 
felonious,  though  apparently  not  in- 
tended by  the  perpetrator.  ...  On 
the  otiier  hand,  if  the  homicide  result- 
ed from  the  careless  and  unintentional 
discharge  of  the  gun  by  appellant  in 
the  doing  of  an  unlawful  act,  such  as 
struggling  with  his  father  to  retain 
the  gun,  when  the  latter  was  holding 
it  to  prevent  him  from  wrongfully 
shooting  [anoth^],  the  act  was  invol- 
untary manslaughter." 

In  Hawkins  v.  Com.  (1911)  142  Ky. 
188, 138  S.  W.  1151,  the  defendant,  ap'- 
pealing  from  a  judgment  of  murder, 
secured  a  reversal  for  errors  of  the 
trial  court  in  instructing  the  Jury.  It 
appeared  from  the  evidence  that  the 
shooting  was  either  reckless  or  ac- 
cidental, but  the  trial  judge  had 
charged  the  jury  only  as  to  murder 
and  involuntary  manslaughter.  The 
court  held  that  instructions  as  to  vol- 
untary manslaughter  and  accidental 
killing  should  have  been  given,  and 
stated  that  if  the  defendant  had  killed 
deceased  by  reason  of  his  recklessness 
in  handling  the  gun,  but  without  mal- 
ice aforethought,  he  should  have  been 
found  guilty  of  voluntary  manslaugh- 
ter. 

In  Hunn  v.  Com.  (1911)  148  Ky. 
143, 136  S.  W.  144,  wherein  it  appeared 
that  the  accused  had  snapped  a  fully 
loaded  revolver  at  another  four  times, 
and  on  the  fifth  pull  of  the  trigger  it 
went  off,  causing  his  death,  the  court, 
in  afilmilng  a  judgment  of  voluntary 
manslaughtw,  said:  "In  any  event, 
there  was  abundant  evidence  to  au- 
thorize the  verdict  for  voluntary  man- 
slaughter, upon  the  ground  that  the 
death  of  deceased  was  caused  by  ap- 
pellant's reckless  and  grossly  careless 
handling  and  shooting  of  the  pistol, 
with  knowledge  on  his  part  that  it 
was  dangerous  to  life  to  so  handle  it." 

In  McGeorge  v.  Com.  (1911)  145 
Ky.  540,  140  S.  W.  691,  wherein  there 
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was  a  question  as  to  the  grade  of  hom- 
icide involved  in  ttie  discharge  of 
a  pistol  in  tiie  hands  of  the  accused, 
causing  the  death  of  his  wife,  it  was 
held  correct  for  the  court  to  instruct 
the  jury  as  to  murder,  voluntary  man- 
slaughter, involuntary  manslaughter, 
and  accidental  killing.  As  to  man- 
slaughter it  was  held  to  be  proper  to 
charge  as  follows:  "If  he  shot  and 
killed  her  without  malice  afore- 
thought, ...  by  the  reckless  or 
grossly  careless  handling  or  discharge 
of  the  pistol,  when  he  knew  it  was  dan- 
gerous to  life  if  used  in  the  way  he 
used  it,  he  was  guilty  of  voluntary 
manslaughter.  If  he  was  not  reckless 
or  grossly  careless  in  handling  the 
pistol,  bat  intentionally  pointed  it  at 
her,  and  in  thus  doing  permitted  it  to 
be  discharged,  although  believing  it 
would  not  go  off,  nor  intending  to 
shoot  her,  and  not  having  reason  to 
apprehend  that  it  would  go  off,  he  was 
guilty  of  involuntary  manslaughter." 

In  Pash  V.  Com.  (1912)  146  Ky.  890^ 
142  S.  W.  700,  wherein  a  similar  ques- 
tion arose  as  to  the  grade  of  homicide 
involved  in  a  shooting,  the  court  quot- 
ed the  foregoing  language  of  Uc- 
George  v.  Com.  (Ky.)  supra,  as  being 
the  Kentucky  law  applicable  to  the 
crime  of  manslaughter. 

In  Speaks  v.  Com.  (1912)  149  Ky. 
393,  149  S.  W.  850,  It  appeared  that 
the  accused  had  accidentally  killed 
another  while  snapping  a  pistol  at  him. 
The  court  stated  that  a  correct  charge 
as  to  voluntary  manslaughter  should 
be,  in  substance,  that  if  the  jury  be- 
lieved from  the  evidence  that  the 
accused  had  killed  the  deceased  with- 
out malice  aforethought,  by  the  reck- 
less or  grossly  careless  handling  of  a 
pistol  which  he  had  reason  to  know 
was  dangerous  to  lif^  in  the  way  he 
used  it,  then  they  should  find  the  ac- 
cused guilty  of  voluntary  manslaugh- 
ter, though  he  did  not  intend  to  kill. 

But  see  the  earlier  Kentucky  deci- 
sion of  Chrystal  v.  Com.  (1873)  9 
Bush  (Ky.)  669,  wherein  no  distinc- 
tion waa  nude  between  voluntary  and 
involuntary  manslaughter.  In  that 
case  there  was  some  doubt  as  to 
whether  the  fata]  shot  was  fired  inten- 
tionally, and  the  court,  affirming  a 


judgment  of  manslaughter,  held  that 
it  was  correct  for  the  trial  judge  to 
charge  as  follows:  *^ven  if  the  jury 
believe  from  the  evidence  that  the 
shooting  and  killing  of  [deceased]  was 
accidental,  yet  if  they  believe  that 
said  accidental  shooting  and  killing 
was  the  result  alone  of  the  recklessly 
careless  use  of  a  loaded  deadly  pistol 
by  defendant,  they  should,  notwith- 
standing the  accident,  find  defendant 
guilty  of  manslaughter." 

Likewise  in  York  v.  Com.  (1884)' 
82  Ky.  360,  the  court,  affirming  a  judg- 
ment of  manslaughter  returned  against 
the  defendant,  a  deputy  sheriff,  for  a 
homicide  resulting  from  the  reckless 
and  Wanton  use  of  a  gun  by  the  latter 
while  making  an  arrest,  said :  "There 
are  many  acts  so  heedless  and  incau- 
tious as  necessarily  to  be  deemed  un- 
lawful and  wanton,  though  there  may 
not  be  any  express  intent  to  do  mis- 
chief, and  the  party  committing  them 
and  causing  death  by  such  conduct 
will  be  guilty  of  manslaughter." 

In  Minton  v.  Com.  (1881)  79  Ky. 
461,  wherein  the  evidence  might  have 
warranted  the  jury  in  finding  that  tlie 
fatal  shot  was  accidentally  fired  by 
the  accused  while  the  pistol  was  being 
held  merely  as  a  weapon  of  defense, 
the  court  said  that  if  "the  pistol  was 
accidentally  fired,  resulting  from  the 
recklessly  careless  use  of  it  by  the  de- 
fendant, in  view  ct  the  facts  of  thia 
case,  he  was  guiliy  of  manslaughter, 
but  not  of  murder,  and  the  Jury  should 
have  been  so  Ins^cted." 

8.  Involuntarjf  manalauohter. 

Involuntary  manslaughter  has  been 
defined  as  the  killing  of  a  human  be- 
ing without  any  intention  to  do  so, 
where  a  person  is  doing  an  unlawful 
act,  but  in  a  manner  not  necessarily 
endangering  human  life.  Involuntary 
manslaughter  results  from  that  reck- 
less use  of  firearms  which  might  be 
termed  gross  negligence.  Johnson  v. 
State  (1891)  94  Ala.  35,  10  So.  667; 
Sanders  v.  State  (1894)  105  Ala.  6,  16 
So.  635;  Barnes  v.  State  (1900)  134 
Ala.  36,  32  So.  670;  McDaniel  v.  State 
(1908)  156  Ala.  40,  21  L.R.A,(N.S.) 
678,  130  Am.  St.  Rep.  74,  46  So.  988 ; 
Bynum  v.  State  (1913)  8  Ala.  App.  79, 
62  So.  983;  Cook  v.  Stete  (1893)  93 


Digitized  by 


Google 


ANNO^HOHICIDE— WANTON  USE  OF  FIREARM. 


617 


Ga.  200,  18  S.  E.  823;  Austin  v.  State 
(1900)  110  Ga.  748,  78  Am.  St  Rep. 
134,  36  S.  E.  52;  Leonard  State 
(1909)  133  Gb.  435,  66  S.  E.  261;  Irrin 
T.  State  (1911)  9  Ga.  App.  866,  72  S. 
E.  440;  Clonts  State  (1916)  18  Ga. 
App.  707,  90  S.  B.  878;  Sibeny  v.  State 
(1897)  149  Ind.  684,  39  N.  E.  986,  47 
K.  E.  458;  Minton  v.  Com.  (1881)  79 
Ky.  461;  Smith  v.  Com.  (1909)  188 
Ky.  532,  118  S.  W.  368;  Mc(?eorge  t. 
Com.  (1911)  146  Ky.  640,  140  S.  W. 
961;  Speaks  v.  Com.  (1912)  149  Ky. 
393,  149  S.  W.  860.  Compare  Asder- 
8on  V.  State  (1871)  8  Heisk.  (Tcnn.) 
86. 

Thus,  where  it  appeared  that  the  de- 
fendant snapped  a  pistol  at  his  child, 
uid  ajrain  at  his  wife,  on  which  latter 
occasion  it  went  off,  killing  her,  the 
court  held  that  a  judgment  of  invol- 
untary manslaughter  was  proper.  The 
IdlHnip  was  not  a  misadventure,  for 
fte  accused  was  performing  an  unlaw* 
fnl  act  at  the  time.  Johnson  v.  State 
(Ala.)  supra. 

In  Sanders  v.  State  (1894)  105  Ala. 
S,  16  So.  636,  it  appeared  that  the  de- 
fendant, on  trial  for  murder,  had 
nsintained  that  the  fatal  shot  was 
fired  accidentally,  and  requested  the 
court  to  charge  that,  if  the  jury  had  a 
reasonable  doubt  whether  the  shoot- 
ing was  accidental,  he  should  be  ac- 
quitted. The  trial  judge  refused  so  to 
diarg^  and  on  appeal  the  court  held 
that  tht  refusal  to  charge  as  request- 
ed was  proper,  since,  although  the 
jory  might  have  found  that  the  shoot- 
ing was  accidental,  they  might  still 
have  believed  that  the  shot  was  fired 
in  Hhe  course  of  the  unlawful  act  <Mr 
presenting  a  gun  at  the  person  of 
another,  in  which  event  they  could 
have  found  the  defendant  guilty  of  in- 
voluntary manslaughter. 

In  Leonard  v.  State  (1909)  133  Ga. 
436,  66  S.  E.  261,  wherein  the  evidence 
for  the  state  made  out  a  case  of  mur- 
der, and  that  for  the  accused  seemed 
to  show  an  accidental  shooting,  a 
charge  of  the  trial  judge  that  if  the 
killing  was  done  while  the  accused 
was  unlawfully  pointing  a  pistol  at 
another,  although  the  discharge  was 
accidental,  he  would,  if  not  guilty  of 


murder,  be  guilty  of  involuntary  man- 
slaughter, was  held  proper. 

In  a  case  arising  under  a  statute 
which  OAde  it  a  misdemeanor  for  any 
person  to  present  at  another  any  fire- 
arm, the  court  stated  that  If  the  de- 
fendant iatentionally  pointed  the  pistol 
at  another,  and,  without  any  intention 
to  t^e  her  life,  accidentally  dis- 
charged it,  producing  her  death,  a 
conviction  of  involuntary  manslaugh- 
ter would  be  proper.  Barnes  v.  State 
(1900)  184  Ala.  36,  82  So.  670. 

In  HcDaniel  v.  Stete  (1908)  156  Ala. 
40,  21  L.RJL(N.S.)  678,  130  Am.  St 
R^.  74,  46  So.  988,  involving  the  same 
statute,  the  jury  found  that  the  de- 
fendant had  raised  his  gun  and  point- 
ed it  at  another,  in  which  position  it 
was  accidentally  discharged.  The 
court,  althougrh  remanding  the  cause 
for  an  error  of  the  trial  judge,  stated 
that  the  return  of  a  verdict  of  invol- 
untary manslaughter  would  be  proper 
on  the  finding  of  facts  recited. 

In  Bynum  v.  State  (1913)  8  Ala. 
App.  79,  62  So.  983,  where  there  was 
a  question  whether  the  defendant  was 
guilty  in  any  degree  of  homicide,  the 
court  stated  the  law  as  follows:  "If 
defendant  was  intentionally  pointing 
the  gun  at  deceased,  and  while  doing 
80  it  was  unintentionally  fired,  result- 
ing in  the  death  of  deceased,  defendant 
would  be  guilty  of  at  least  involuntary 
manslaughter,  becaur.e,  though  intend- 
ing no  harm  to  deceased,  he  was  yet 
engage^  in  An  unlawful  act  when 
pointing  a  gun  at  her,  and  the  law 
holds  him  criminally  responsible  for 
the  consequences  of  such  an  act" 

In  Irvin  v.  State  (1911)  9  Ga.  App. 
866.  72  S.  E.  440,  wherein  it  appeared 
that  the  defendant  in  a  scuffle  had 
playfully  snapped  a  revolver  at  anoth- 
er several  times,  until  a  loaded  car- . 
tridge  was  reached  which  fired  and 
killed  tiie  other,  the  court  affirming  a 
judgment  of  involuntary  manslaugh- 
ter, said  that  although  the  accused  at 
the  time  of  the  homicide  was  engaged 
in  the  unlawful  act  of  pointing  a  re- 
volver at  another,  still,  since  he  did  not 
intend  to  kill  Uie  other,  the  homicide 
was  involuntary,  and  a  verdict  of  in- 
voluntary manslaughter  proper. 

In  Clonts  V.  State  (1916)  18  Ga.' 
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App.  707,  90  S.  E.  378,  the  court,  af- 
firming a  judgment  of  involuntary 
manslaughter,  said  that  where  the  kill- 
ing occurred  while  the  accused  was 
pointing  a  gun  at  another  in  a  play- 
ful manner,  with  no  intent  to  injure 
hiih,  such  a  verdict  was  proper. 

In  Cook  V.  State  (1893)  98  6a.  200, 
18  S.  E.  828,  it  appeared  that  the  de- 
fendant a  boy  under  fourteen  years 
of  age,  was  using  a  pistol  in  a  reck- 
less manner,  snapping  it  at  several 
persons,  in  spite  of  their  remon- 
strances. He  presented  the  pistol  at 
another,  and  it  was  discharged,  caus- 
ing the  death  of  the  latter.  The  boy 
claimed  that  the  discharge  was  acci- 
dental. The  court  affirmed  a  verdict 
of  involuntary  manslaughter. 

In  Austin  v.  SUte  (1900)  110  6a. 
748,  78  Am.  St.  Rep.  134,  36  S.  E.  52, 
it  appeared  that  while  a  woman  had 
hold  of  the  barrel  of  a  gun  in  the 
hands  of  the  defendant,  and  was  at- 
tempting to  take  the  gun  from  the  lat- 
ter,  it  was  discharged,  causing  her 
death.  The  defendant  was  convicted 
of  murder,  but  the  judgment  was  re- 
versed for  errors  in  charging  the  jury. 
The  court  stated  the  principle  gov- 
erning homicide  from  the  unintention- 
al discbarge  of  a  gun,  as  follows: 
*'Where  death  results  to  one  from  the 
discharge  of  a  gun  in  the  hands  of  an- 
other, and  there  was  no  intention  to 
kill  nor  an  intention  to  discharge  the 
gun,  the  person  in  whose  hands  the 
gun  was  held  would  not  be  guilty  of 
murder,  although  the  gun  may  have 
been  handled  in  a  careless  and  negli- 
gent, even  reckless,  manner.  In  such 
a  case  the  slayer  would  be  guilty  of 
involuntary  manslaughter  only,  and 
the  particular  grade  of  that  crime 
would  depend  upon  whether  it  was 
lawful  or  unlawful  for  the  slayer  to 
be  in  possession  of  a  deadly  weapon  at 
the  time  and  place  of  the  killing." 

In  Siberry  v.  State  (1897)  149  Ind. 
684,  89  N.  E.  936,  47  N.  E.  458,  It  ap- 
peared that  the  defendant  picked  up 
a  revolver  and  pointed  it  at  his  wife, 
and  on  her  remarking  that  he  could 
not  scare  her,  he  snapped  the  weapon 
three  or  four  times,  when  it  was  dis- 
charged, causing  her  death.  The  court 
held  that  the  jury  was  warranted  in 


retaming  a  verdict  of  Involuntary 
manslaughter  on  the  facts  as  stated. 

In  the  earlier  case  of  Surber  v. 
State  (1884)  99  Ind.  71,  the  court  did 
not  specify  the  grade  of  manslaughter 
involved.  It  appeared  therein  that  a 
person  was  killed  by  the  accidental 
discharge  of  a  revolver  jiresented  at 
him  by  the  defendanit  and  the  court, 
affirming  a  judgment  of  manslaughter, 
said:  "Our  statutes  are  intended  to 
require  all  persons  to  be  exceedingly 
cautious  and  careful  in  the  use  and 
handling  of  firearms,  and  one  who  pur- 
posely draws  upon  another  a  gun  or 
pistol  does  an  unlawful  act,  and  is 
guilty  of  felonious  homicide  if  death 
results  from  the  act,  unless,  indeed, 
the  act  of  pointing  the  weapon  is  justi- 
fiable or  excusable  upon  some  legal 
ground," 

In  Speaks  v.  Com.  (1912)  149  Ey. 
398,  149  S.  W.  850,  the  court  reversed 
a  judgment  of  voluntary  manslaugh- 
ter, where  it  appeared  that  the  accused 
had  accidentally  killed  another  while 
snapping  a  pistol  at  him,  but  added: 
"One  who  points  a  pistol  at  another 
and  snaps  it  cannot,  in  the  eyes  of  the 
law,  be  guilty  under  the  theory  of  ac- 
cidental kill^ig.  Such  conduct  indi- 
cates su^  a  careless  and  reckless  use 
of  a  deadly  weapon  as  to  make  the  de- 
fendant at  least  guilty  of  the  offense 
of  involuntary  manslaughter." 

See  also  the  decisions  in  Smith  v. 
Com.  (1909)  133  Ky.  532,  118  S.  W. 
868,  and  HcGeorge  Com.  (1911)  146 
Ky.  640,  140  8.  W.  961,  which  are  set 
out  under  subdivision  III.  b,  2,  where- 
in the  court  charged  as  to  both  volun- 
tary and  involuntary  manslaughter. 

In  a  case  where  there  was  a  ques- 
tion whether  the  gun  which  the  de- 
fendant was  pointing  at  another  was 
discharged  by  accident  or  design,  the 
court  reversed  a  conviction  for  volun- 
tary manslaughter  founded  on  a 
charge  of  the  trial  court  that  the  mere 
use  of  a  deadly  weapon,  followed  by 
homicide,  presumes  an  intention  to 
take  life.  It  was  held  that  the  defend- 
ant might  have  been  innocent  of  in- 
tent to  fire  the  pistol,  in  which  case 
the  degree  of  homicide  would  have 
been  involuntary  manslaughter.  An- 
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denon  v.  Stste  (1871)  8  H«islL 
(Tam.)  86. 

See  also  Nelson  v.  State  (187S)  6 
Baxt  (Tenn.)  418,  whereiA  it  appeared 
that  tiie  accused  had  approached  a 
woman*  presented  a  pistol  at  her»  and 
demanded  that  she  kiss  him.  On  her 
refasal,  the  pistol  wae  discharged, 
causing  her  death,  althoagh  it  ap- 
peared to  have  been  loaded  only  with 
s  paper  wad.  The  accused  exprtesed 
freat  astonishment  at  the  killinir*  He 
ins  ctttvieted  of  volnntaiy  raaa- 
ilangbter  and,  on  appeal,  the  court 
stated  that  as  in  their  opinion  the  pis- 
tol was  fired  for  the  purpose  of  fright- 
«]ing  the  woman,  and  without  intent 
to  injure  her,  the  proof  would  not  sus- 
tain a  conviction  of  voluntary  man- 
slaoghter.  The  court  refrained  from 


expressing  an  opinion  as  to  whether 
the  offense  was  involuntary  man- 
slaughter. 

But,  in  Robertson  v.  State.  (l87.d)  2 
Lea  (Tenn.)  239,  81  Am.  Rep.  602,  8 
Am.  Grim.  Rep. '  207»  wherein  it  ap- 
pealed thai  the  defendant  had  been 
flourishing  a  pistol  about  in  a  playful 
mood  for  several  minutes,  s^pposing 
it  to  be  unloaded,  and  then  wjlthout 
criminal  design  had  poiqted  i^t  an- 
other, and  saying,  "I  am  going-tn  shoot 
■TOUp"  had  pulled  the  teigger;  causing 
his  death,  it  was  held  that  *  cenvle- 
tion  of  manslaughter  was  unwa^ant- 
ed.  The  court  stated  that  neglis^nce 
alone,  in  the  absence  of  an  intent  to 
do  harm,  and  under  the  belief  that  no 
harm  was  possible,  was  not  sufficient 
to  constitute  a  crime.  It.  £.  B. 


B.  H.  BLISS,  Guardian  of  PhUlippa  B.  Spencer,  and  as  Admr.,  ete.,  of 
S.  H.  Bliw,  Deceased,  and  Mrs.  P.  B.  Bliss,  Deceased, 

V. 

FHILLIPPA  R.  SPENCER,  by  Next  Friendi. 
Virginia  9wpreme  €fourt  of  Appeate— /una  i9,  1919, 
Va.  — »  99  S.  E.  693.) 

Gnrdtan  and  ward  —  expaiditnrcs  fironi  toxpm  of  estate  —  whatiwlfl  be 

iqiproyed. 

1.  The  court,  in  passing  upon  the  allowance  of  expenditures  made  hf  a 
guardian  in  excess  of  the  ward's  income,  is  governed  by  whether  they  were 
judicious  and  proper  from  the  standpoint  of  the  interest  of  the  ward. 

[See  note  on  this  question  beginning  on  page  602.] 

Appeal  — disallowance  of  adminlsttap 
tot's  eonnis^ona. 

2,  Disallowance  of  commissions  to 


in  administrator,  based  upon  a  com- 
missioner's report  to  which  no  excep- 
tions were  taken  and  which  does  not 
t^^iear  on  the  face  of  the  reporl^  can- 
not be  considered  on  appeal. 
[See  2  R.  C  L.  92.]  ' 

Guardian  and  ward  —  supervision  of 

expenditures  —  dnty. 

3.  A  guardian  who  permits  his  ward 

to  fix  the  amount  of  his  expenditures 
without  supervision,  except  expostula- 
tion when  the  bills  are  rendered,  cannot 
escape  responsibility  for  injudiciops 
and  unreasonable  disbursements,  if 
they  are  in  excess  of  the  income  and 


without  authority  of  ttie  insbiunent 
under  which  he  acts. 
[See  12  R.  C.  L.  11670 

—  what  capendttnres  will  be  allowed. 

4.  The  test  of  whether  or  not  there 
will  be  an  aUowanee  to  a  guardian  of 
credit  for  expenditures  for  his  ward  is 
whether  tht^  are  such  as  the  eonrt 
would  have  authorized  had  application 
bebn  previously  made  to  it. 

— what  considered  hy  court  ■ 

5.  In  passing  upon  the  question  of 
allowance  of  expenditures  of  a  guardian 
for  his  ward  in  excess  of  income,  the 
court  is  not  bound  by  expressions  of 
opinion  of  even  the  ward's  witnesses. 

—  good  faith  of  guardian. 

6.  Actions  in  good  faith  by  the 
guardian.  In  making  expenditures  of 
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the  whole  of  the  ward's  income  for  the 
benefit  of  the  ward,  is  the  test  of 
whether  or  not  there  will  be  an  allow- 
ance of  such  expenditure  in  the 
guardian's  account. 

—  unexpended  income. 

7.  Unexpended  income  of  a  ward  for 
a  year  may  go  into  the  fund  which  may 
be  expended  by  the  guardian  for  the 
ward's  beaefit  in  the  succeeding  year. 
Ezecntor  and  administrate  —  money 

pM  to  widow  —  credit. 

8.  Money  paid  by  an  administrator 
in  good  faith  to  the  widow,  as  her  share 
of  her  husband's  estate  before  discovery 
of  a  will  should  be  credited  to  him  in 
the  statement  of  his  account. 

[See  11  R.  a  L.  179.] 

Goardian  and  ward  —  allowance  of 
comiasions. 

9.  A  court  having  statutory  author^ 
i^  to  allow  commissions  to  a  guardiw. 
who  fails  to  present  his  annual  account 
within  the  specified  time,  and  is  there- 
fore deprived  of  his  regular  commis- 
sions, will  allow  them  only  to  the  «x- 
te^t  that  he  gives  a  reasonable  excuse 
for  his  default. 

[See  12  R.  C.  L.  1167.] 

—  time  for  crediting  commissiona. 

10.  The  commissions  to  which  a 
guardian  is  entitled  should  be  credited 
as  of  the  rest  day  at  the  end  of  each 
yearly  settlonent  of  his  accounts. 


—  interest  on  dividaids. 

11.  A  guardian  should  be  charged 
with  dividends  received  on  securities 
belonging  to  his  ward's  estate  during 
each  current  year,  the  interest  thereon 
to  be  debited  by  charging  interest  on 
the  yearly  balances  found  in  the  guard- 
ian's hands. 

Executor  and  administrator  —  com- 
mission on  unconverted  assets. 

12.  One  seeking  an  accounting  by  an 
administrator  on  the  theory  that  he 
converted  stot^  into  cash  cannot  de- 
prive him  of  commissions,  on  the  theory 
that  he  distributed  the  stock  !n  kind 
without  converting  it. 

— assets  not  converted. 

13.  A  guardian  cannot  be  held 
chargeable  for  the  money  value  of  as- 
sets coming  to  his  ward  from  an  estate, 
if  they  were  never  converted  into  mon- 
ey and  the  goardian  never  chargeil 
himself  with  its  receipt 

— cnmmiflHiwia  on  assets  distributed  in 
kind. 

14.  An  administrator  is  not  entitled 
to  commissions  on  assets  not  converted 
into  mon^,  but  distributed  in  kind. 
Guardian  and  ward  —  interest  m 

small  expenditures. 

16.  A  guardian  is  not  entitled  to  in- 
terest on  small  individual  items  of  ex- 
penditures from  date  of  expenditure  in 
his  yearly  statement. 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Prince  Ed- 
ward Coun^  in  favor  of  plaintiff  in  a  suit  to  compel  an  accounting  by 
defendant  for  all  income  which  he  may  have  received  from  plaintiff's 
estate,  coming  into  his  hands  from  the  personal  estates  of  her  grand- 
father and  grandmother.  Reversed  in  part. 
Statement  by  Sims,  J. :  twenty  shares  of  FarraviDe  Hill 

The  appellee*  a  ward  of  the  appel-    stock  valued  in  the  record  at  $10,- 


lant,  was  plaintiff  in  the  court  be- 
low, and  instituted  this  suit  to  com- 
pel an  accounting  by  the  guardian 
for  all  income  he  may  have  received 
from  the  estate  of  his  ward  which 
came,  or  should  have  come,  into  his 
hands  as  guardian,  from  the  person- 
al estates  of  the  grandfather  and  of 
the  grandmother  of  the  ward. 

The  grandfather,  S.  H.  Bliss,  died 
on  May  23,  1910,  leaving  surviving 
him  his  widow,  Mrs.  P.  B.  Bliss,  the 
grandmother  aforesaid,  his  son,  B. 
M.  Bliss,  the  appellant,  and  Phil- 
lippa  R.  Spencer,  the  appellee,  the 
granddaughter  and  ward  aforesaid, 
and  a  personal  estate  consisting  of 


000,  and  certain  debts  due  the  estate, 
which  his  administrator  promptiy 
collected,  and  money  in  bank,  and  a 
horse  sold  by  his  administrator, 
which  estate,  other  than  the  miU 
stock,  aggregated  the  gross  amount 
of  something  over  |6,000  which 
came  as  mohey  into  the  hands  of 
such  administrator. 

At  the  time  of  the  death  of  S.  H. 
Bliss  it  was  thought  that  he  had  died 
intestate,  and  all  of  his  personal  es- 
tate came  into  the  possession  of  and 
was  taken  in  charge  by  his  son,  the 
appellant,  B.  M.  Bliss;  and  the  lat- 
ter, on  June  1,  1910,  qualified  as  ad- 
ministrator of  such  decedent.  Be- 
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ing  satistied  that  there  were  prac- 
tically no  debts  or  demands  against 
the  estate,  the  administrator,  in 
June  and  July,  1910,  acting:  in  good 
faith  and  with  ordinary  prudence, 
paid  over  to  the  said  widow  certain 
suma.  and  in  October,  1910,  paid  for 
her  certain  other  sums,  on  account 
of  her  supposed  share  of  the  person- 
al estate  as  distributee  under  the 
statute.  These  payments,  according 
to  the  record,  agsrreffated  the  net 
amount  of  $176.49  in  excess  of  what 
the  widow  would  have  been  entitled 
to  receive  as  income  on  the  life 
estate  passing  to  her  undejr  ttie  will 
presently  to  be  mentioned. 

On  October  31,  1910,  the  said 
widow  died  Intestate,  leaving  sur- 
viving her  the  appellee,  her  grand- 
child and  only  distributee  under  the 
statute.  The  said  B.  M.  Bliss  was 
sot  her  son,  but  a  stepson,  being  a 
son  of  S.  H.  Bliss  by  a  prior  mar- 
riage. Such  widow  left  a  small 
separate  estate  of  her  own,  which 
consisted  of  twelve  shares  of  Plant- 
ers' Bank  stock,  appraised  at  the 
value  of  $696;  five  shares  of  Plant- 
ers' Warehouse  Company  stock,  ap- 
praised at  the  value  of  ^0 ;  a  sew- 
ing machine  and  certain  jewelry,  ap- 
praised at  the  value  of  $149;  and 
$30  in  currency, — ^the  total  ap- 
praised value  of  her  estate  aggregat- 
ing $1,126.  All  of  this  estate  came 
into  the  possession  of  said  B.  M. 
Bliss  and  was  taken  in  charge  by 
him  upon  the  death  of  the  widow, 
and  he  qualified  as  her  administrator 
in  December,  1910;  the  precise  date 
of  such  qualification  not  appearing 
in  evidence.  B.  M.  Bliss,  however, 
acted  as  administrator  of  said  widow 
from  the  time  of  her  death,  paid 
her  funeral  expenses,  nurse  for  serv- 
ices during  last  illness  of  deceased, 
doctor's  bill,  some  debts  of  the  latter 
of  trifling  amounts,  expenses  of 
qualification,  etc.,  which,  exclusive 
of  commissions  as  administrator,  by 
July,  1911,  aggregated  something 
over  $200.  During  this  time  B.  M. 
Bliss,  as  administrator  of  the  wid- 
ow, collected  certain  dividends  on 
the  said  Planters'  Bank  stock  and 
Planters'  Warehouse  stock,  did  not 
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sell  such  stock  or  any  of  the  personal 
property  of  her  estate  to  meet  the 
disbursements  made  by  him  as 
aforesaid,  but  appropriated  to  him- 
self, to  pay  the  tMdance  due  him  on 
such  account,  two  shares  of  said 
Planters'  Bank  stock  and  two  shares 
of  said  Planters'  Warehouse  stock 
at  their  appraised  value,  aggregat- 
ing $226.  ' 

On  September  22,  1911,  B.  M. 
Bliss  qualified  as  guardian  of  his 
said  ward.  The  record  shows,  how- 
ever, that  he  acted  as  if  he  were  such 
guardian  from  September  1,  1910. 
The  ward,  in  fact,  lived  with  him  in 
his  home,  and  was  in  his  actual  cus- 
tody and  control  from  the  death  of 
the  said  widow,  October  31,  1910, 
until  December,  1913,  after  which 
she  lived  with  an  aunt  and  her  hus- 
band, R.  W.  Gamett,  in  the  same 
town  as  that  in  which  the  guardian 
lived,  namely,  Farmville^  Virginia. 

On  or  shortly  before  December  4, 
1911,  the  said  B.  M.  Bliss  exhibited 
before  the  commissioner  of  accounts 
of  his  county  statements  of  his 
accounts  as  administrator  of  S.  H. 
Bliss,  deceased,  and  also  of  the  said 
widow,  with  vouchers  for  his  dis- 
bursements. The  first-named  state- 
ment covered  the  period  from  May 
1,  1910,  to  November  1,  1910,  and 
the  latter  statement  covered  the 
period  from  November  11,  1910,  to 
IJovember  1,  1911.  The  commis- 
sioner of  accounts,  in  December, 
1911,  and  January,  1912,  respective- 
ly, made  his  reports  of  the  ex  parte 
settlements  of  the  accounts  of  such 
administrator  of  both  of  such  es- 
tates, based  on  such  statements  and 
vouchers,  and,  there  being  no  excep- 
tions thereto,  they  were  in  due 
course  confirmed  according  to  law. 

In  the  ex  parte  settlement  of  the 
account  of  B.  H.  Bliss  as  adminis- 
trator of  S.  H.  Bliss,  deceased,  the 
said  Farmville  Mill  stock  was  treat- 
ed as  having  been  converted  into 
money,  and  the  administrator  was 
charged  with  havinj?  received  $10,- 
000,  as  the  value  thereof.  He  is 
credited  in  such  settlement  with  6 
per  cent  commissions  on  such 
amount,  along  with  the  same  per, 
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cent  of  commissions  on  his  other  re- 
ceipts. He  is  also  credited  with  the 
amounts  he  paid  the  widow  above 
mentioned,  aggregating  $243.91 
gross,  but  being  only  $176.49  net 
amount  as  aforesaid.  Further,  B. 
M.  Bliss,  as  administrator,  is  credit- 
ed in  such  settlement;  and  B.  M. 
Bliss,  as  guardian  of  his  said  ward, 
is  charged  therein,  not  with  any  part 
of  said  Farmville  Mill  stock  specifi- 
cally, but  with  certain  amounts  of 
money  as  paid  to  B.  M.  Bliss,  guard- 
ian of  his  said  ward,  in  her  right  as 
the  only  distributee  of  the  said  wid- 
ow. 

Thus  was  the  Farmville  Mill 'stock 
treated  by  the  said  B.  M.  Bliss,  both 
in  his  capacity  as  administrator  and 
guanlian,  as  having  been  converted 
into"  money* 

In  the  ex  parte  settlement  of  the 
account  of  B.  M.  Bliss  as  adminis- 
trator of  said  widow,  the  residue  of 
the  bank  and  warehouse  stock  afore- 
said left  after  the  appropriation  by 
the  administrator  of  two  shares  each 
thereof  to  pay  the  balance  due  him 
as  aforesaid,  to  wit,  ten  shares  of 
Planters*^  Bank  stock,  three  shares  of 
Planters*  Warehouse  stock,  and  said 
jewelry  and  sewing  machine,  to- 
gether aggregating  $879  in  value  as 
per  the  i^praisem^t  thereof,  is  not 
treated  &s  converted  into  money,  but 
as  "delivered  to"  and  held  by  the 
said  B.  M.  Bliss  as  guardian  of  his 
said  ward. 

Such  ex  parte  settlement  allowed 
the  administrator  5  per  cent  com- 
missions on  said  $879  value  of  said 
property,  although  it  was  not  treat- 
ed by  him  nor  by  such  settlement  of 
accounts  as  having  been  converted 
into  money. 

There  are  some  departures  in  both 
of  said  ex  parte  settlements  from 
the  settled  rules  governing  the  sub- 
ject of  charging  and  crediting  in- 
terest on  the  debit  and  credit  items 
of  the  accounts,  but  they  do  not 
amount  to  very  much  as  affecting 
the  result  of  the  account,  and  no  is- 
sue was  made  before  the  court  be- 
low, or  is  made  before  us,  on  this 
subject,  so  that  we  need  make  no 
further  reference  thereto. 


After  the  death  of  said  widow, 
and  either  before  said  statements 
were  laid  before  the  commissioner 
of  accounts,  as  aforesaid,  for  said 
ex  parte  settlements,  or  while  they 
were  pending  before  him,  and  cer^ 
tainly  before  either  of  the  reports 
aforesaid  was  made  as  fU^orcsaid,  it 
was  discovered  that  S.  H.  Bliss,  de- 
ceased, had  left  a  will.  That  will 
was  duly  probated  on  December  19, 
1910,  and  is  as  follows: 

This  is  my  will.  I  give  my  wife  i 
her  life,  then  to  go  to  my  grand- 
daughter Phillipia,  also  Phillipia, 
$1,000,  balance  to  my  son. 

[Signed]  S.  H.  Bliss. 

Notwithstanding  the  discovery 
and  probate  of  said  will,  the  said  B. 
M.  Bliss  did  not  seek  to  have  the 
commissioner  of  accounts  change 
the  statements  of  said  accounts  in 
said  ex  parte  settlements  in  any  par- 
ticular, and  did  not  except  to  said 
reports,  but  allowed  them  to  be  con- 
finned  in  due  course,  as  aforesaid. 

Th6  guardian  subsequently,  and 
prior  to  this  suit,  laid  his  accounts 
as  such  before  the  commissioner  of 
accounts  for  settlement  on  three  oc- 
casions only,  namely :  On  September 
28,  1912,  covering  the  period  from 
September  1, 1910,  to  September  23, 
1912 ;  on  September  23,  1913,  cover- 
ing the  period  from  September  23, 
1912,  to  September  23,  1913;  and 
on  December  20,  1916,  covering  the 
period  from  September  23,  1913,  to 
September  23,  1916.  The  commis- 
sioner of  accounts  made  reports 
dated  respectively  July  25,  1912, 
March  12,  1914,  and  January  1, 
1917,  of  ex  parte  settlements  of  such 
accounts  of  the  guardian  as  based  on 
his  statements  of  such  accounts  and 
vouchers,  which,  after  lying  in  the 
cleric's  office  for  over  thirty  days 
without  exception,  were  confirmed 
in  due  course  according  to  law. 

It  is  material  to  say  here  only  the 
following  concerning  these  ex  parte 
settlements  of  accounts  of  the  guard- 
ian: 

(a)  They  charged  the  guardian 
with  only  $1,000  as  received  from 
the  estate  of  S.  H.  Bliss,  deceased, 
and  with  interest  thereon  from  Sep- 
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1912.  They  omitted  to  charge  the 
goaitUan  with  the  share  of  his  ward 
of  the  money  value  of  the  Farmville 
Mill  stock,  which  was  $3,333.83,  and 
omitted  also  to  charge  the  guardian 
vith  some  $1,66649,  with  which  he 
vas  further  chargeable  as  receipts 
from  the  estate  of  S.  H.  Bliss,  de- 
ceased, under  the  will  of  the  latter. 
jUid  the  commissioner  of  accounts  in 
the  first  two  guardianship  settle- 
ments reports  that  the  guardian  has 
in  hand,  as  suchj  six  ^ares  of  the 
Fannville  Mill  stock.  But  the  vahie 
of  the  latter  was  only  $3,000  as  per 
die  value  of  this  stock  shown  by 
the  record.  And  the  last  guardian- 
ship settlement  aforesaid  charges 
the  guardian  with  dividends  on  such 
3ix  rfiares  of  stock  collected  in  1914 
(for  1913  and  1914)  and  for  1915 
and  1916.  No  dividends  on  such 
stock  are  accounted  for  for  the 
years  1910,  1911,  or  1912,  and  it 
would  seem  from  the  record  that 
none  were  declared  on  this  stock  by 
fte  Farmville  Mill  Company  for 
tiiose  years. 

It  thus  appears  from  the  record 
that  the  guardian,  subsequently  to 
his  own  election  to  treat  the  Farm- 
ville Mill  stock  as  converted  into 
money  as  {foresaid,  attempted  to 
change  his  attitude  in  that  matter. 

(b)  Such  setttlements  show  that 
the  guardian  never  himself  treated 
the  ten  shares  of  Planters'  Bank 
stock,  or  the  three  shares  of  Plant- 
ers' Warehouse  stock,  or  the  sewing 
machine  or  jewelry  aforesaid,  de- 
rived from  the  estate  of  said  widow 
and  aggregating  $879  appraised 
value,  as  having  been  converted  in- 
to money,  nor  was  any  of  it  so  treat- 
ed in  any  of  the  ex  parte  settlements 
aforesaid. 

(c)  Such  settlements  show  dis- 
bursements of  the  guardian  for  the 
support  and  education  of  the  ward 
considerably  in  excess  of  the  annual 
income  from  her  estate  in  the  hands 
of  the  guardian,  which  the  latter 
received,  together  with  that  with 
which  he  was  legally  chargeable,  and 
very  greatly  in  excess  of  the  income 
for  which  the  guardian  accounts  in 


as  actually  re- 
ceived ;  so  much  so,  indeed,  that  such 
settlements  show  about  half  of  the 
corpus  of  the  estate  of  the  ward  as 
having  been  consumed  in  commis- 
sions and  disbursements  in  the  six 
years  from  September,  1910,  to  Sep- 
tember 23,  1916. 

The  bill  puts  in  issue  the  true  con- 
struction of  said  will;  is  besides,  in 
substance,  a  bill  to  surcharge  and 
falsify  the  said  administration  and 
guardianship  accounts;  and  in  the 
latter  connection  seeks,  amongst 
other  things,  the  following: 

(1)  To  hold  the  guardian  ac- 
countable for  the  annua!  interest  of 
6  per  cent  on  the  share  of  his  ward 
under  said  will  in  remainder  after 
the  life  estate  of  her  grandmother 
in  tiie  personal  estate  of  S,  H.  Bliss, 
deceased,  which  is  reported  as  cash 
or  money  received  by  B.  M.  Bliss  as 
administrator,  per  said  ex  parte  set- 
tlement of  his  accounts  as  such  ad- 
ministrator, treating  the  twenty 
shares  of  Farmville  Mill  stock  as 
converted  into  money,  in  addition 
to  the  annual  interest  of  6  per  cent 
on  the  said  $1,000  legacy. 

(2)  To  hold  the  guardian  account- 
able also  for  the  like  interest  on  the 
amount  reported  by  and  charged 
the  guardian  on  his  first  ex  parte 
guardianship  settlement  aforesaid, 
as  "Cash  of  Mrs.  P.  B,  Bliss  Est.," 
which  the  bill  in  substance  alleges 
includes  the  money  value  of  the 
twelve  shares  of  Planters'  Bank 
stock,  the  five  shares  of  Planters' 
Warehouse  stock,  the  jewelry  and 
sewing  machine,  as  per  its  appraised 
value  as  aforesaid. 

(3)  To  have  the  claims  of  the 
guardian  for  expenditures  on  ac- 
count of  the  support  of  the  ward 
passed  upon  by  the  court,  and  all 
such  expenditures  disallowed  there- 
by which  were  not  judicious  and 
proper  and  were  in  excess  of  the 
ward's  annual  income,  and  to  obtain 
such  other  and  general  relief  as  the 
plaintiff  may  be  entitled  to  in  equity 
in  the  premises. 

There  was  a  master  commission- 
er's report,  of  date  June  3,  1917, 
made  under  decree  of  court.  The 
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material  portions  of  such  report 
were  as  follows : 

(a)  The  report  stated  that  the  net 
amount  which  the  administrator  of 
S.  H.  Bliss  had,  before  the  discov- 
ery of  the  will,  paid  the  said  widow 
as  aforesaid,  was  $176.49,  but  it  did 
not  allow  him  credit  therefor  in  the 
settlement  of  his  accounts  as  ad- 
ministrator of  S.  H.  Bliss,  deceased. 

(b)  The  report,  in  substance, 
treated  the  twenty  shares  of  Farm- 
ville  Mill  stock  aforesaid  as  having 
been  converted  into  money  by  the 
administrator ;  charged  him  with 
$10,000  as  the  amount  realized 
therefrom;  allowed  him  5  per  cent 
commissions  thereon,  along  with  the 
same  commissions  on  other  receipts; 
and  reported  that,  exclusive  of  the 
legacy,  $4,998.82  was  the  amount  of 
that  portion  of  the  corpus  of  the 
estate  of  said  ward  with  which  the 
guardian  was  chargeable  as  coming 
from  the  estate  of  S.  H.  Bliss,  de- 
ceased, under  said  will,  should  tue 
court  adopt  the  construction  of  such 
will  which  it  afterwards  adopted  in 
the  decree  under  review,  and  that  to 
be  added  to  this  was  the  $1,000 
legacy  aforesaid,  making  a  total  of 
such  corpus  of  $5,998.82  as  derived 
from  the  estate  of  S.  H.  Bliss,  de- 
ceased, as  aforesaid,  for  which  the 
guardian  should  account,  and  that 
he  should  be  charged  with  annual 
interest  thereon. 

(c)  The  report  allowed  the  appel- 
lant in  the  settlement  of  his  ac- 
counts as  administrator  of  said  wid- 
ow the  $176.49  net  amount  of  the 
items  of  cash  paid  the  latter  before 
the  discovery  of  the  will  as  above 
mentioned. 

It  also  allowed  the  appellant  5  per 
cent  commissions  on  his  receipts  as 
per  his  ex  parte  settlement  as  ad- 
ministrator of  said  widow,  includ- 
ing such  commissions  on  said  $879 
of  specific  property,  amounting  to 
$43.95. 

It  did  not  charge  the  appellant 
with  the  above-mentioned  total  as 
cash  received  of  Mrs.  P.  B.  Bliss's 
estate,  but  only  with  the  appraised 
value  of  the  property  of  her  estate 
above  mentioned  of  $1,125,  allowed 
the  appropriation  by  the  appellant 


of  two  shares  each  of  the  stock 
aforesaid  to  cover  his  excess  of  dis- 
bursements over  receipts,  and  re- 
ported the  remainder  of  such  stock, 
the  jewelry  and  sewing  machine  of 
the  aggregate  value  of  $879,  afore- 
said, as  constituting  all  of  the  ward's 
estate  in  the  hands  of  the  guardian 
coming  from  her  grandmother's 
estate,  and  reported  that  the  guard- 
ian was  not  chargeable  with  interest 
thereon,  but  only  with  such  income 
therefrom  as  to  the  court  should 
seem  reasonable. 

(d)  That  is  to  say,  the  report  is 
to  the  effect  that  the  whole  of  the 
estate  of  the  ward  in  the  hands  of 
the  guardian,  if  the  construction  of 
the  will  aforesaid  were  adopted, 
would  be  as  follows : 

Money  on  which  he  was 
chu::geable  with  annual 
interest   $5,998.82 

The  specific  property  afore- 
said of  which  only  the 
bank  and  warehouse 
stock  yielded  any  income  879.00 


Total  $6,877.82 

The  report  did  not  state  any 
guardianship  account,  merely  giving 
the  basis  therefor  aforesaid. 

The  appellant  filed  no  exceptions 
to  such  master  commissionePs  re- 
port. 

The  appellee  filed  certain  excei>- 
tions  to  such  report  which  need  not 
be  mentioned  here,  except  to  say 
they  saved  certain  objections  urged 
by  the  appellee  against  the  decree 
under  review  which  will  be  dealt 
with  in  the  opinion  below. 

The  decree  under  review  held  that 
the  proper  construction  of  the  will 
of  S.  H.  Bliss,  deceased  aforesaid, 
is  that  the  debts  of  the  estate 
and  the  costs  of  administration 
should  first  be  paid ;  that  one  third 
of  the  estate  then  remaining  passed 
to  the  widow  for  life,  and  at  her 
death  passed  in  remainder  to  said 
ward;  that  from  the  residue  of  the 
estate  the  $1,000  legacy  to  the  ward 
was  to  be  deducted;  and  that  the 
balance  passed  to  tiie  said  B.  M. 
Bliss.  The  decree  approved  and 
disapproved  said  master  commia- 
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doner's  report  in  certain  particu- 
laiSf  fixed  the  sum  of  $250  per  an- 
num as  a  just  and  reasonable 
amount  for  tne  support  and  main- 
tmance  of  the  ward  from  Septem- 
ber 1, 1910,  to  her  entrance  into  the 
state  normal  school  as  a  boarder,  to 
wit.  about  September  1,.  1916,  and 
allowed  him  an  expenditure  of 
$403.51  on  said  ward  from  Septem- 
ber 1, 1916,  to  September  1, 1917,  as 
just  and  reasonable.  The  decree  re- 
ferred to  allows  the  appellant  the 
said  $176.49  per  annum  paid  the 
vidow  as  aforesaid,  and  made  cer- 
tain other  provisions  with  respect  to 
the  basis  upon  which  the  s:uardian 
should  settle  his  accounts  before  a 
commissioner  in  chancery  of  the 
court,  on  which  are  based  assign- 
ments of  error  and  which  raise  the 
questions  which  are  dealt  with  in 
the  opinion  below. 

Other  material  matters  of  fact  are 
mentioned  in  the  opinion  of  l^e 
court. 

Messrs.  A.  B.  Annstronff  and  Wat- 
kiu  &  jfoock  for  appellant. 

Mr.  J.  Taylmr  Inompfloii,  for  appel- 
lee: 

,  The  eourt  in  a  plain  ease  will  sanc- 
tioQ  the  erpenditure  of  the  principal 
fQsd,  if  proper  and  judicial,  and  sudh 
as  it  would  have  authorized  had  appli- 
cation to  it  been  previously  made,  but 
the  burden  is  on  the  trustee  to  show 
that  the  expenditure  wbb  proper  and 
necessary,  and  if  he  fails  to  do  so,  he 
win  not  be  allowed  credit  in  his  ao- 
coants  for  the  amount  paid  out. 

Sedffwick  v.  Taylor,  84  Va.  822,  6 
S.  E.  226;  Barton  v.  Bowen,  27  Gratt. 
S4d. 

Defendant  is  not  entitled  to  commis- 
liong  for  the  management  of  the  estate. 

21  Cyc.  176;  Suavely  v.  Harkraker, 
70  Va.  112;  Ward  v.  Funsten,  86  Va. 
369,  10  S.  E.  415;  Trevelyan  v.  Loflft, 
83  Va.  141,  1  S.  E.  901 ;  Gregory  v. 
Parker,  87  Va.  455,  12  S.  E.  801. 

Defendant  was  not  entitled  to  charge 
the  amount  of  $76.77,  as  interest,  on 
flw  payments  made  plaintiff. 

1  Minor,  Inst.  p.  485. 

Sims,  J.,  delivered  the  opinion  of 
the  court: 

There  are  five  assignments  of  er- 
ror by  appellant.  They  will  be  con- 
sidered in  their  order  as  stated  be- 
low. 

6  A.L.&— 10. 
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1.  That  the  6  per  cent  commis- 
sions which  were  allowed  appellant 
in  his  ex  parte  settlement  as  admin- 
istrator of  S.  H.  Bliss,  deceased, 
was  disallowed  by  the  decree  under 
review ;  that  "when  the  court  came 
to  enter  said  decree  complained  of, 
it  took  as  a  basis  the  whole  amount 
of  money  and  other  personal  prop- 
erty  coming  into  petitioner's  hands 
as  administrator,  and  allowed  no 
credit  for  said  commissions." 

The  decree  in  this  particular  was 
based  on  the  master  commissioner's 
report,  to  which  no  exception  was 
taken  by  appellant,  and,  as  the  dis- 
allowance of  such 

commissions       does  dUallowAnee  at 

not  appear  on  the  ^SL"i?:i'o'^.r* 
face  of  the  report, 
this  assignment  of  error  comes  too 
late  under  the  well-established  rule 
on  the  subject 

But,  if  we  look  to  the  evidence  in 
the  record  on  which  the  master  com- 
missioner's report  and  decree  were 
based,  we  find  that  there  is  an  error 
of  fact  in  this  assignment  of  error. 
The  decree  under  review  held  that 
$5,998.82  was  the  amount  of  the 
estate  of  the  ward  which  came  into 
the  hands  of  the  guardian  from  the 
estate  of  S.  H.  Bliss,  deceased.  This 
was  the  net  amount  thus  derived  as 
per  said  ex  parte  settlement  and  as 
per  the  master  commissioner's  re- 
port mentioned  in  the  above  state- 
ment of  the  case,  and  was  left  in  the 
hands  of  the  appellant  after  allow- 
ing him  6  per  cent  commissions  as 
administrator  of  S.  H.  Bliss,  de- 
ceased, on  all  of  his  receipts,  includ- 
ing 5  per  cent  on  the  $10,000  value 
of  the  twenty  shares  of  Farmville 
Mill  stock. 

Hence  there  is  no  merit  in  this  as- 
signment of  error. 

2,  That  the  decree,  while  allow- 
ing appellant  commissions  as  guard- 
ian, did  not  allow  same  until  the  end 
of  the  account  in  September,  1917, 
whereas  such  allowance  should  have 
been  made  at  the  beginning  of  the 
guardianship  account,  to  wit,  in  the 
year  1911. 

There  is  also  an  error  of  fact  in 
this  assignment  of  error.  The  de- 
cree expressly  provides  that  the 
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sruardian  shall  "be  credited  with  5 
per  cent  on  the  $5,998.82  received 
from  the  administrator  as  of  Sep- 
tember, 1911." 

Hence  there  is  no  merit  in  this  as- 
signment of  error.  But — 

It  should  perhaps  be  here  stated 
that  it  will  be  seen  below  in  this 
opinion  that  we  have  reached  the 
conclusion,  which  is  hereinafter  set 
forth  in  detail,  that  the  guardian 
has  forfeited  a  part  of  such  com- 
missions, under  the  statute  in  such 
case  made  and  provided. 

3.  This  assignment  of  error  is  as 
follows:  "Third.  That  the  court 
hy  said  decree  has  fixed  the  sum  of 
$250  per  year  as  a  reasonable  and 
adequate  one  for  the  support  and 
maintenance  of  your  petitioner's 
ward  during  the  years  1911  to  1916, 
inclusive.  Your  petitioner  submits 
that  the  trial  court  seems  to  have 
arrived  at  these  figures  arbitrarily, 
since  R.  W.  Gamett,  on  page  35  of 
the  record,  testifies  that  he  consid- 
ered $40  the  proper  amount  per 
month  for  the  support  and  mainte- 
nance of  said  ward,  and  Mrs.  M.  T. 
Gamett,  on  page  25  of  said  record, 
states  that  she  would  say  $30  to  $3& 
per  month  was  necessary  for  the 
support  and  maintenance  of  said 
ward ;  that  both  of  tiiese  witnesses, 
unde  and  aunt,  respectively,  of  said 
Phillippa  Spencer,  were  summoned 
in  her  behalf,  and  that  theirs  is  the 
only  evidence  before  the  trial  court, 
other  than  the  evidence  of  this  peti- 
tioner, which  seeks  to  show  the 
proi)er  amounts  necessary  for  the 
support  and  maintenance  of  said 
Phillippa  Spencer;  that,  taking  the 
lowest  figures  of  Mrs.  Gamett,  the 
annual  support  for  the  said  Phillip- 
pa Spencer  would  be  $360,  and,  tak- 
ing the  figures  of  Mr.  Gamett,  it 
would  amount  to  $480.  Your  peti- 
tioner claimed  and  introduced  evi- 
dence to  show  that  for  a  girl  of  the 
kind  and  station  of  his  ward  a  sum 
per  annum  of  something  like  $600 
on  an  average  was  not  excessive,  but 
necessary  and  proper;  and  that  all 
his  expenditures  in  her  behalf  were 
made  in  good  faith  and  according  to 
his  best  judgment." 

There  is  no  evidence  in  the  record 


which  we  have  been  able  to  find 
tending  to  show  that  for  a  girl  of  the 
kind  and  station  in  life  of  said  ward 
a  sum  of  something  like  $600  per 
annum  on  an  average  was  not  ex- 
cessive, except  the  testimony  of  the 
guardian  to  the  effect  that  he  made 
about  that  expenditure,  and  his  tes- 
timony in  one  place  to  the  effect  that 
he  considered  sudi  expenditures  es- 
sential and  necessary. 

At  other  places  in  his  testimony, 
however,  the  guardian  shows  that 
during  the  whole  period  from  Sep- 
tember 1,  1910,  he  did  not  exercise 
any  control  over  such  expenditures, 
except  to  remonstrate  with  his  ward 
and  at  times  with  her  uncle  in  law, 
Mr.  Gamett;  that  he  allowed  the 
ward,  a  girl  of  twelve  years  of  age 
in  September,  1910,  and  who  had 
only  reached  the  age  of  eighteen 
years  in  1916,  to  herself  control  the 
amount  of  her  expenditures.  As  he 
testifies,  "She  did  the  buying;  I  did 
the  paying." 

It  is  true  the  guardian  testifies 
that  he  had  conversations  with  his 
ward, .  "I  reckon  a  hundred  times. 
I  have  told  her  she  was  spending 
too  mueh  and  spending  it  too  fast, 
and  I  also  told  her  uncle,  B.  W.  Gar- 
nett."  But  he  made  her  no  definite 
allowance  to  spend  at  any  time; 
made  no  effort,  after  the  first  year 
from  September,  1910,  to  keep  her 
expenditures  within  her  income,  as 
he  himself  admits  in  his  testimony, 
except  to  remonstrate,  as  aforesaid, 
after  the  bills  were  made  and  when 
or  after  he  paid  them.  And  during 
the  first  year  from  September  1, 
1910,  the  expenditures  were  approx- 
imately $500,  and  the  next  year  ap- 
proximately the  same  amount;  so 
that  it  is  apparent  that  the  effort 
testified  to  by  the  guardian  to  re- 
strict expenditures  the  first  year  of 
his  guardianship  was  not  substan- 
tially different  from  his  action  in 
that  regard  in  succeeding  years. 

It  should  be  said  in  justice  to  the 
guardian  that  there  is  no  suggestion 
in  the  evidence  of  the  existence  of 
any  bad  faith  or  turpitude  on  his 
part  in  all  of  his  transactions.  But 
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the  testimony  of  the  sruardian  him- 
self is  to  the  effect  that  he  did  not 
himself  regard  the  expenditures  in 
excess  of  the  income  as  judicious  or 
proper.  And  the  evidence  plainly 
establishes  the  fact  that  he  abdicat- 
ed his  authority  and  control  over  the 
estate  of  his  ward  and  the  income 
therefrom  and  over  the  conduct  of 
tbe  ward  in  the  matter  of  expendi- 
tures. Such  abdication  may  have 
been  due  to  the  very  affection  of  the 
guardian  for  his  ward,  or  to  some 
other  cause,  but,  to  whatever  cause 
due.  it  constituted  a  plun  dereliction 
of  tiie  veiy  duty  which  the  office  of 
guardian  is  created  to  perform,  and 
no  guardian  can  devolve  such  duty 

upon  his  ward,  even 
«wdiAB  mmA  ^ith  the  consent  of 
■■ge^aion  the  latter,  or  upon 
Sar"**'^     any  ofter  person,  or 

thus  escape  respon- 
siMlity  for  injudicious  and  unrea- 
sonable disbursements  in  excess  of 
the  income  of  the  ward  which  are 
made  witiiout  authority  of  the  in- 
strument under  which  he  acts,  if 
there  be  such,  or,  if  there  be  none 
sach,  without  previous  authority  of 
liie  court. 

Touching  the  disbursements  bjr  a 
guardian  for  the  support  and  main- 
tenance and  education  of  his  ward  in 
excess  of  the  income  from  the  estate, 
the  test  of  whether  there  will  be  an 
allowance  of  credit  therefor  in  the 
settlement  of  his  accounts  is  well 
established  under  the  statute  in  Vir- 
ginia (Code  §  2604),  as  expounded 
by  the  decisions  of  court.  'Hiat  test 
is  not,  as  claimed  by  appellant, 
-ww«p««u  merdy  ttiat  the 
Will  »e      guardian  has  acted 

in  good  faith,  but 
that  the  disbursements' are  such  as 
the  court  would  have  authorized  had 
application  been  previously  made  to 
it.  If  they  are  such  disbursements, 
they  will  be  allowed,  although  made 
by  the  guardian  without  previous 
authority,  but  not  otherwise.  And 
the  court,  in  acting  on  the  subject, 
will  be  guided  by  its  determination 
of  whether  the  expenditures  in  ex- 
cess of  tlie  annual  income  were  ac- 
tually made,  and  by  its  further  de- 
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termination  of  whether  they  were 
judicious  and  prop- 

e^.^fo^i^e.  stand-  -^^r^i^iVT^t 

point  of  the  interest  e«*»te— wh«t 

of  the  ward.  Bar- 

ton  V.  Bowen,  27 

GraU.  849,  855;  1  Minor,  Inst.  2d 

ed.  473,  474. 

Therefore,  on  the  question  of 
whether  there  was  error  in  the  de- 
cree under  review  in  its  allowance 
of  the  expenditures  aforesaid  of  only 
$250  per  year  from  September  1, 
1910,  to  September  1,  1916,  and 
$408.51  from  September  1,  1916,  to 
September  1, 1917,  we  are  of  opinion 
that  the  evidence  in  the  record  sus- 
tains the  conclusion  that,  under  the 
facts  and  circumstances  of  this  case, 
such  expenditures  were  injudicious 
and  improper,  and  should  not  be  al- 
lowed to  the  extent  that  they  an- 
nually exceed  the  annual  income  of 
the  ward  with  which  the  guardian 
is  chargeable. 

It  is  true  that  one  of  the  witnesses 
for  appellee,  Mrs.  Gamett,  stated 
that  in  her  opinion  $30  or  $35  per 
month  would  be  a  fair  amount  to 
support  the  ward  in  keeping  with 
the  ordinary  circumstances  of  her 
family,  and  Mr.  Gamett  testified 
that  he  thought  t^t  $40  per  month 
would  be  a  reasonable  amount  for 
a  young  lady  situated  in  the  normal 
school  and  situated  in  life  as  is  the 
said  ward ;  but  the  testimony  of  the 
latter  on  this  subject  applies  only 
to  the  period  after  September.  1916, 
and  the  testimony  of  both  of  these 
witnesses  and  of  the  guardian  fur- 
nished evidence  from  which  the 
learned  and  experienced  chancellor 
of  the  court  below  was  warranted 
in  forming  his  own  opinion  in  Uie 
premises,  and  he 
was  not,  nor  are  we,  7«5Vco«*" 
bound  by  the  ex- 
pression of  opinion  even  of  witnesses 
for  appellee. 

However,  it  is  apparent  from  the 
facts  mentioned  in  the  statement 
preceding  this  opinion  that  the  an- 
nual income  of  ^e  ward  for  which 
the  guardian  is  accountable  amount- 
ed to  over  $250  per  annum.  We 
are  of  opinion  that,  under  section 
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2603  of  the  Code,  a  guardian  acting 
in  good  faith  has  the  discretion  to 
expend  the  whole  of  the  incopie  of 
the  estate  of  his  ward  for  the  "main- 
tenance and  education"  of  the  lat- 
ter. Action  in  good  faith  by  the 
guardian  in  making  expenditures 
for  such  purposes,  or  either  of  tiiem, 
is  the  standard  applicable  to  and  is 
the  test  of  whether 
"SSSStSSi*^  •*  ***ere  will  be  allow- 
ance of  credit  there- 
for in  the  settlement  of  his  accounts, 
so  long  as  such  expenditures  are 
kept  within  the  ward's  income.  It 
is  only  to  the  extent  that  the  guard- 
ian, of  his  own  authority,  breaks  in 
upon  the  corpus  of  the  trust  fund 
for  tile  maintenance  or  education  of 
his  ward  that  the  standard  and  test 
first  above  mentioned  must  be  ap- 
plied. 

We  are,  therefore,  of  opinion  that, 
so  far  as  actually  made,  the  expendi- 
tures in  question  for  tiie  respective 
years  from  September  1,  1910,  to 
September  1,  1917,  to  the  extent  of 
the  net  annual  income  with  which 
the  guardian  is  chargeable  for  such 
years  respectively,  after  deducting 
lawful  charges  of  administration^ 
should  be  allowed  in  the  settlement 
of  his  guardianship  accounts,  but  no 
farther.  Of  course,  if  there  should 
be  an  excess  of  such  income  for  any 
year  over  such  actual  expenditures, 
the  surplus  becomes 

ili^Ml^"*      *  P***  0*  princi- 
I>al  for  the  succeed- 
ing year  under  the  well-settled  rule 

on  that  subject. 

The  assignment  of  error  under 
consideration  is  tibierefore  partly 
well  taken. 

4.  The  fourth  assignment  of  er- 
ror by  appellant  is  tiiat  the  decree 
under  review  did  not  allow  appel- 
lant commissions  on  the  whole  $10,- 
000  value  of  the  twenty  shares  of 
Farmville  Mill  stock  to  which  he 
was  entitled,  as  administrator  of  S. 
H.  Bliss,  deceased. 

The  same  remarks  above  made 
concerning  the  first  assignment  of 
error  apply  also  to  this. 

Hence  ttiere  is  no  merit  in  this 
assignment  of  error. 


5.  The  fifth  assignment  of  error 
by  appellant  is  that  the  decree  afore- 
said did  not  allow  the  appellant  the 
$176.49  mentioned  in  the  statement 
preceding  this  oninion,  being  the  net 
amount  paid  by  nim  in  good  faith  to 
the  said  widow  on  account  of  her 
share  of  the  estate  „ 
of  S.  H.  Bliss,  de-  administrator* 
ceased,  as  distribu-  ^ti:^J^J^t}^ 
tee  of  such  estate 
prior  to  the  discovery  of  tiie  exist- 
ence of  the  will  of  such  decedent. 

We  are  of  opinion  that  this  as- 
signment of  error  is  well  taken. 

Under  the  statute  law  of  Virginia 
the  persona]  estate  (as  is  also  the 
real  estate)  of  a  decedent  is  express- 
ly made  t^sets  for  the  payment  of 
his  debts.  And  where  there  is  suf- 
ficient personal  estate  to  pay  all 
debts,  Uie  administrator,  although 
he  may  have  no  actual  notice  of 
their  existence,  takes  &e  risk  of  per- 
sonal liability  for  payment  of  debts 
if  he  distributes  the  personal  estate 
before  awaiting  the  twelve  months' 
period  allowed  by  statute  in  Virginia 
for  presentation  of  debts,  and  be- 
fore then  obtaining  protection  from 
personal  liability  therefor  by  re- 
fimding  bonds,  or  before  such  pro- 
tection is  afforded  him  by  order  of 
court  under  the  statute  law  in  such 
case  made  and  provided,  unless  the 
creditor's  laches  or  other  conduct 
thereafter  should  bar  the  demand. 
Code,  §§  2706-2708;  7  Am.  &  Eng. 
Enc.  Law,  318,  319,  and  note  1,  and 
authorities  there  cited. 

Whatever  may  be  the  true  solution 
of  the  much-debated  and  centuries- 
old  question  of  the  nature  and  origin 
of  the  law  of  succession  to  property, 
— whether  it  be  a  natural  right,  or 
one  which  is  the  creature  of  "juri 
positivi  merely,"  as  it  is  regarded  by 
Blackstone, — it  is  a  right  which  all 
authorities  agree  may  be  regulated 
by  the  Sovereign  Bnd  by  virtue  of 
the  Statutes  of  Distribution  (which 
have  become  well-nigh  universal), 
wherever  such  statutes  exist;  it  has 
become  a  right  which  is  vested  in 
the  persons  entitled  to  take  upon  the 
death  of  the  intestate,  subject  to 
such  conditions  as  the  statute  law 
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may  impose  upon  the  devolution  of 
the  title.  7  Am.  ft  Eng.  Enc.  Law, 
346  et  seq.,  and  authorities  cited. 
And  by  the  Statute  of  Distribution 
of  Penonal  Estate  (Code,  §  2667), 
where  a  person  dies  intestate  as  to 
his  personal  estate,  his  distributees 
(which  include  his  widow)  are  en- 
titied  to  the  property  after  the  pay- 
ment of  taxes,  expenses  of  adminis- 
tration, and  debts  of  the  decedent. 
It  is  true  that  there  is  no  statute  in 
Virginia  placing  any  limitation  of 
time  upon  the  probate  of  a  will. 
Nor,  on  the  other  hand,  is  there  any 
provision  of  statute  in  favor  of  or 
saving  any  rights  of  persons  taking 
personal  property  under  an  un- 
known and  unrecorded  will,  as 
against  disfributees,  as  there  is  of 
&e  rights  of  persons  taking  real 
estate  under  an  unknown  and  un- 
recorded will.  By  §  2&47a  of  Pol- 
lard's Code  of  Virginia,  such  a  sav- 
ing of  rights  in  real  estate  is  made 
for  a  period  of  seven  years.  It  is 
the  duty  of  an  administrator  to  dis- 
tribute the  personal  estate  after  the 
payment  of  debts.  7  Am.  ft  Eng. 
Enc  Law,  316.  It  is  also  his  rig^t 
so  to  do.  18  Gyc  694.  It  is  out  of 
regard  for  creditors  only  that  ad- 
ministrators cannot  be  "compelled" 
to  make  distribution  of  the  estate 
within  tlie  year  from  their  qualifica- 
tion. So  that,  where  there  are  no 
creditors,  there  is  nothing  in  our 
statute  law  to  forbid  an  administra- 
tor from  distributing  the  personal 
estate  within  tiie  year.  And  the 
trae  policy  of  the  law,  in  the  absence 
of  such  a  statute,  would  seem  to 
favor  a  reasonably  prompt  distribu- 
tion amongst  those  entitled  under 
tiie  Statute  of  Distributions,  rath- 
er than  a  holding  of  the  estate  by  the 
fiduciary  for  the  year.  Such  hold- 
ing in  such  a  case  as  that  we  have 
under  consideration  would  be  for  his 
own  benefit  alone ;  since  it  would  not 
be  for  the  payment  of  debts,  be- 
cause it  is  known  that  none  exist,  or 
the  fiduciary  is  willing  to  take  that 
ride,  and  not  to  await  the  possibili- 
ty of  the  discovery  of  a  will,  since,  as 
aforesaid,  there  is  no  statute  fixing 
any  period  for  the  probate  thereof. 
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were  one  discovered,  and  if  that 

chance  is  to  be  eliminated,  under  the 

law  in  Virginia  as  it  now  stands,  the 

fiduciary  oould  never  distribute  the 

estate. 

As  we  think,  the  duty  of  an  ad- 
ministrator to  distributees  under 
statute  is  to  distribute  the  estate 
with  reasonable  diligence;  and  with 
resj)ect  to  distributing  the  estate 
notwithstanding  the  possibility  of 
the  existence  of  an  undiscovered 
will,  that  possibility  always  exists; 
and  if  the  administrator  acts  with 
reasonable  diligence  to  ascertain 
whether  a  will  exists,  and,  when  act- 
ing with  reasonable  prudence  in  that 
regard,  does  not  think  and  has  no 
reasonable  ground  to  think  "tiiat  a 
will  exists,  he  may  safely  distribute 
the  estate,  so  far  as  persons  taking 
under  a.  then  unknown  and  unre- 
corded will  are  concerned,  whether 
it  be  within  the  year  of  or  after  the 
expiration  of  t^e  year  from  the 
qualification.  Certainly  such  must 
be  the  rule  after  the  expiration  of 
such  year;  otherwise,  as  above  in- 
dicated, no  personal  estate  could 
ever  be  distributed  without  placing 
a  liability  of  personal  responsibility 
on  such  a  fiduciary,  which  the  meas- 
ure of  care  and  diligence  on  his 
part  which  is  fixed  by  law  (11  R.  C. 
L.  pp.  140-142)  does  not  warrant; 
and  we  do  not  feel  that  there  is  any 
principle  on  which  any  different  rule 
can  be  made  apidicabie  within  the 


We  come  now  to  consider  certain 
assignments  of  error  by  appellee 
under  rule  8  of  this  court,  which  is 
invoked  in  the  reply  brief  for  appel- 
lee. These  assignments  of  error  will 
be  considered  in  their  order  as  stat- 
ed below. 

6.  Section  2679  of  the  Code  is  in- 
voked by  appellee  against  the  allow- 
ance of  any  commissions  to  the 
guardian. 

This  statute,  so  far  as  material,  is 
as  follows :  "If  any  fiduciary  wholly 
fail  to  lay  before  such  conmnisaioner 
a  statement  of  receipts  for  any  year, 
within  six  months  after  its  expira- 
tion, and  though  a  statement  be  laid 
before  the  commissioner,  yet  if  such 
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fiduciary  be  found  chargeable  for 
that  year  with  any  money,  not  em- 
braced in  the  said  statement,  he 
shall  have  no  compensation  for  hi$ 
services  during  said  year,  nor  com- 
mission on  Buch  money,  unleaa  aU 
Unc€d  by  the  court  .  .  ."  (Itatics 
supplied.) 

The  italicized  words  were  added 
to  this  statute  in  the  enactment  of 
1867.  Under  the  statute  as  it  has 
since  stood,  the  court  will  allow 
commissions  to  a  fiduciary  on  re- 
ceipts as  to  which  he  is  in  default 
^  under  the  statute, 
iiowanc«  only  to  the  extent 
that  he  gives  a  rea- 
sonable excuse  for  such  default.  See 
authorities  cited  to  §  2679,  1  Pol- 
lard's Code  1904. 

As  appears  from  the  statement 
preceding  this  opinion,  the  guardian 
laid  before  the  commissioner  of  ac- 
counts statements  of  his  receipts  for 
the  first  three  years  of  his  guard- 
ianship and  for  the  year,  September 
1915  to  1916,  within  six  months  aft- 
er his  qualification  and  after  the  ex- 
piration of  such  subsequent  years, 
but  that  he  failed  to  do  this  for  the 
years,  September  1913-1914,  Sep- 
tember 1914-1915,  and  that  for  the 
years  he  did  settle  his  ex  parte  ac- 
counts as  guardian  he  did  not  em- 
brace in  his  statements  some  $3,- 
333.33,  being  the  portion  of  his 
ward's  estate  derived  from  the 
FarmviUe  Mill  stock  of  S.  H.  Bliss's 
estate,  and  some  $1,665.49  derived 
from  other  assets  of  the  latter  es- 
tate. He  accomited,  however,  in  the 
ex  parte  settlements  he  did  make,  as 
it  would  seem  from  the  record,  for 
ttie  dividends  he  received  on  six 
shares  of  such  stock  of  the  value  of 
$3,000  from  September,  1910,  up  to 
September  23, 1916.  This  was  done 
in  good  faith,  as  it  would  seem  from 
the  record,  and,  we  think,  furnishes 
a  reasonable  excuse,  pro  tanto,  for 
the  default  of  the  guardian  under 
consideration.  But  that  leaves  him 
still  in  default  in  not  charging  him- 
self witii  $383.33  of  said  $3,333.33 
and  witii  said  $1,665.49,  or  an  ag- 
gregate of  $1,966.49,  of  the  receipts 
with  which  he  is  found  chargeable; 


and  the  record  shows  no  reasonable 
excuse  for  this  default  or  for  l^e 
failure  of  the  guardian  to  settle  his 
ex  parte  accounts  for  the  two  years, 
September  1913-1914,  and  Septem- 
ber 1914-1916,  aforesaid. 
.  We  are,  therefore,  of  opinion  that 
the  guardian  in  the  settiements  of 
his  accounts  should  be  allowed  no 
commissions,  on  $1,965.49  of  the 
said  sum  of  $5,998.82  with  which  he 
is  chargeable  as  derived  from  the 
estate  of  S.  H.  Bliss,  deceased,  as 
aforesaid,  and  that  he  should  be  al- 
lowed no  commissions  on  his  re- 
ceipts for  ihe  years,  September 
1913-1914,  or  September  1914-1915, 
aforesaid. 

The  commissions  to  which  the 
guardian   is   entitled   should,  of 
course,  be  credited  as  of  his  rest  day 
at  the  end  of  each  tor 
yearly  statement  in  crcditinv 
the   settlement  of 
his  accoimts,  which  is  to  be  made. 

In  this  connection  we  will  say 
that,  since  the  fixing  of  a  rest  day 
of  fiduciaries  is  within  the  reason- 
able discretion  of  the  commissioner 
settling  their  accounts  and  of  the 
court  acting  thereon,  and  since  the 
appellant,  as  administrator  of  S.  H. 
Bliss,  deceased,  treated  the  funds  in 
his  hands  as  distributable  prior  to 
the  expiration  of  the  year  after  his 
qualification  as  such,  and  since  the 
qualification  of  a  fiduciary  will  be 
treated  as  relating  back  to  the  be- 
ginning of  his  action  as  such,  when 
such  action  antedates  his  qualifica- 
tion, we  approve  of  the  statement  in 
the  decree  under  review  in  its  pro- 
visions fixing  September  1, 1910,  as 
the  date  for  the  beginning  of  the 
account  of  the  appellant  as  guardian, 
and  the  latter,  under  ttie  statutory 
rule  on  the  subject  (Code,  §  2608), 
should  be  charged  with  interest  on 
3ie  $5,998.82  above  mentioned  as 
received  from  the  estate  of  S.  H. 
Bliss,  deceased,  as  aforesaid,  from 
September  1,  1910.  Snavely  v. 
Harkrader,  29  Gratt.  112.  As  to 
the  dividend  on  t^e  ten  shares  of 
bank  and  three  shares  of  warehouse 
stock  derived  from  the  estate  of  P. 
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should  be  charged 
with  his  receipts^  of 
same  during  each 
current  year  of  the  yearly  state- 
ments of  his  accounts,  the  interest 
thereon  to  be  debited  by  charging 
interest  on  the  yearly  balances  found 
in  the  guardian's  hands. 

7.  The  appellee  invokes  the  rule 
amriied  in  uie  case  of  Gregory  v. 
Parker,  87  Va.  451,  12  S.  E.  801, 
and  the  authorities  therein  cited, 
agamst  the  allowance  of  any  com- 
missions to  appellant  as  adminis- 
trator of  S.  H.  Bliss,  deceased,  on 
ttte  twenty  shares  of  Farmville  Mill 
stock,  on  the  ground  that  the  admin- 
istrator had  no  authority  to  convert 
that  stock  into  money,  since  it  was 
not  necessary  to  do  so  to  pay  debts 
of  such  estate,  and  that  he  did  not 
in  fact  convert  it  into  money,  but  re- 
tained it  in  kind  and  distributed  it 
in  kind  between  himself  and  his 
ward  as  distributees  or  devisees  of 
that  estate. 

The  rule  invoked  is  well  estab- 
lished, and  is  a  sound  and  just  rule 
in  cases  to  which  it  is  applicable.  It 
does  not  permit  of  commissions  be- 
ing allowed  to  fiduciaries  on  uncon- 
verted assets  which  are  distributed 
in  kind,  or  which  should  have  been 
80  dktributed.    But  the  position 
taken  by  appellee  in  the  bill  in  this 
cause  makes  such  rule  inapplicable 
therein.   The  bill  insists  upon  the 
liability  of  the  guardian  for  tiie  mon- 
ey vahie  of  said  stock  as  fixed  by 
the  decree  under  re- 
view,   and  which 
was  also  so  fixed  by 
the  ex  parte  settle- 
ment of  appellant 
as  administrator  of  S.  H.  Bliss,  de- 
ceased, and  by  the  master  commis- 
sioner's report  in  the  cause.  Appel- 
lee is  bound  to  the  theory  that  the 
stock  has  been  converted  into  money 
by  the  position  taken  in  the  bill  that 
the  guardian  is  chargeable  with 
such  money  value.  The  appellee,  in 
insisting  upon  such  theory  and  up- 
on the  gua^ian  being  so  bound,  can- 
not, when  such  position  is  sustained 
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guardian  by  the  court,  insist  that  the  guardian 
should  not  be  allowed  conmiiasions 
<m  such  value  because  of  a  different 
theory.  A  litigant  may  not  be  al- 
lowed to  take  dtflPerent  and  incon- 
sistent positions  in  the  same  pro- 
ceeding, but  must  abide  by  his  posi- 
tion taJcen  and  by  the  issues  made 
hy  himself  in  the  pleadings. 

We  conclude,  therefore,  that  Ute 
assignment  of  error  under  consider- 
ation is  not  well  taken. 

It  should  be  here  noted  that  the 
bill  also  seeks  to  hold  the  guardian 
chargeable  for  the  money  value  of 
the  specific  ipropert^  whidi  came  in- 
to his  hands'  in  kind  from  the  estate 
of  the  grandmother 
of  his  ward.    But  ■«* 
the    court  below 
rightly  declined  to  sustain  such  posi- 
tion of  appellees.  Such  propertv  was 
not  only  not  in  fact  converted  into 
money,  but  was  never  treated  by  the 
guardian  or  charged  to  him  in  his 
ex  parte  settlements  as  converted. 
Moreover,  the  rule  aforesaid,  ap- 
plied in  the  case  of  Gregory  v.  Park- 
er, was  applicable  in  such  case.  The 
decree  unt&r  review         .  . 
accordingly  demed  o»  u>eu  di»-  ^ 
the   guardian   any  '» 
commissions  on  such  specific  prop- 
erty, and  was  correct  also  in  that  re- 
gard. 

8.  There  remains  but  one  other 
matter  for  our  consideration.  Ap- 
pellee urges  that  certain  interest  ap- 
pearing in  the  ex  parte  settlements 
of  the  guardian  as  allowed  him  on 
small  items  of  disbursements,  ag- 
gregating some  $76.77,  were  im- 
proper allowances,  and  that  tiiere 
should  be  no  such  allowance  of  in- 
terest to  the  guardian  in  the  settle- 
ment of  his  accounts  yet  to  be  made. 

This  position  is  well  taken.  It 
does  not  appear,  indeed,  that  there 
is  anything  in  tiie  decree  under  re- 
view which  rules  against  appellee 
on  this  point,  but,  since  the  question 
is  raised,  we  feel  that  we  should  not 
leave  the  subject  unmentioned.  The 
rule  is  well  settled  that  a  guardian 
is  not  entitled  to  interest  from  date 
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of  expenditure  on  small  individual 
items  of  disburse- 
Si%-r«V«;t  ments  in  the  yearly 
S»:SaV««..  statements.  It  is 
only  when  a  large 
Bum  is  disbursed  early  in  the  year, 
and  when,  under  the  circumstances, 
it  would  work  an  unreasonable  hard- 
ship upon  the  guardian  not  so  to 
do,  that  interest  will  be  allowed  him 
on  any  item  of  disbursement  from 
the  date  of  piqrment.  As  to  small 


items  of  disbursement,  no  interest 
should  be  allowed  during  the  year. 
1  Minor,  Inst.  3d  ed.  p.  496. 

For  the  foregoing  reasons,  the  de- 
cree under  review  will  be  reversed 
in  part,  and  in  part  affirmed,  and 
cause  will  be  remanded  for  fur- 
ther proceedings  not  in  conflict 
with  this  opinion,  with  costs  to  the 
appellee  as  the  party  substantially 
prevailing. 

Burks,  J.,  absent 


ANNOTATION. 

Rifl^  ci  gifrfian  to  tngiend  principal  of  vrard's  etlale  for 

rapport 


I.  General  rules : 

a.  In  general,  6S2. 

b.  Showing  necessary  to  aeenie 

approval,  639. 

c.  Rule  denying  right  to  expend 

principal,  G41. 
n.  Right  to  collect  from  principal,  ad- 
vances made  by  guardian,  6^ 
ni.  Statutory  rules: 

a.  In  general,  643. 

b.  Statute  authorizing  the  court 

to  direct  expenditures  from 
principal  upon  proper  show- 
ing, 645. 
t.  Statute  directing  court  to  bind 
out  ward  when  estate  ia  in- 
sufficient, 646. 

t.  General  rules, 
a.  In  general. 

In  a  great  majority  of  jurisdictions, 
while  it  ia  recognized  as  desirable  to 
confine  expenditures  for  the  ward's 
support  and  maintenance  to  the  income 
of  his  estate,  there  is  no  hard  and 
fast  rule  that  it  must  be  so  confined, 
in  the  absence  of  a  statute  so  provid- 
ing; the  guardian  may  in  a  proper 
case,  and  without  a  prior  order  of 
court,  expend  principal  for  this  pur- 
pose, and  such  expenditures  will  be 
approved  by  the  court. 

Alabama. — Stewart  v.  Lewis  (1849) 
16  Ala.  734;  Montgomery  v,  Givhan 
(1854)  24  Ala.  568;  Calhoun  v.  Cal- 
houn (1867)  41  Ala.  369;  Starling  v. 
Balkum  (1872)  47  Ala.  314;  Bellamy 
V.  Thornton  (1893)  103  Ala.  404,  15 
So.  831;  Williams  v.  WilUams  (1919) 
—  Ala.  — ,  81  So.  41. 


ni. — continued. 

d.  Statute  directing  guardian  te 

apply  income  to  support  and 

maintenance,  647. 

e.  Statute   authorizing  expend- 

iture from  principal,  647. 
1  Statute  confining  expenditnnB 
to  income  except  ^on  »der 
of  court,  648. 
rV.  Power  of  court,  651. 
V.  Bight  to  anticipate  inoome  er  ex- 
pend income  accumulated  in  pre- 
vions  years,  663. 
TI.  Duty  to  require  ward  to  work,  654. 
Vn.  Abili^  of  parent  to  support,  654. 

California.— Re  Boyes  (1907)  161 
Cal.  143,  90  Pac.  454. 

Florida.— Osborne  v.  Van  Horn 
(1848)  2  Fla.  360. 

Indiana. — State  ex  rel.  Druliner 
aark  (1861)  16  Ind.  97. 

Iowa.— Ellis  V.  Soper  (1900)  111 
Iowa,  631,  82  N.  W.  1041. 

Eentucky.  —  Withers  v.  Hickman 
(-1845)  6  B.  Mon.  292,  approved  in 
Fielder  v.  Harbison  (1892)  98  Ky.  482, 
20  S.  W.  608;  Jones  v.  Shelly  (1895) 
17  Ey.  L.  Rep.  278,  30  S.  W.  994;  Grif- 
fith V.  Bybee  (1902)  24  Ky.  U  Rep. 
666,  69  S.  W.  767. 

Massachusetts. — Dawes  v.  Howard 
(180S)  4  Mass.  97;  Strong  v.  Moe 
(1864)  8  Allen,  125. 

Michigan.— Gott  v.  Culp  (1881)  46 
Mich.  265,  7  N.  W.  767;  Chubb  v.  Brad- 
ley (1886)  68  Mich.  268,  25  N.  W.  186 ; 
Re  Ward  (1889)  78  Mich.  220,  41  N. 


Digitized  by 


Google 


ANNO.— GUARDIAN— ENCROACHING  ON  PRINCIPAL.  633 


V.  m  (obiter)  ;  Re  Hoag  (1903)  134 
Mich.  361,  96  N.  W.  439. 

New  Jereey.— Re  Barry  (1900)  61 
N.J.  £q.  135,  47  Atl.  1052. 

New  York. — Hyland  v.  Baxter 
(1885)  98  N.  Y.  610;  Re  Wandell 
(1884)  32  Hun,  545;  Re  Klunk  (1900) 
S3  Misc.  267,  68  N.  Y.  Supp,  629;  Wil- 
liams T.  Clarke  (1903)  82  App.  Div. 
199,  81  N.  Y.  Supp.  381;  Re  Putney 
(1908)  61  Misc.  1, 114  N.  Y.  Supp.  566 
(administratrix  allowed  expenditure  in 
ouess  of  income  of  estate  for  support 
of  her  children,  the  heirs,  for  whma  no 
guardian  had  been  appointed) ;  Voes- 
sin;  V.  Voessing  (1880)  4  Redf.  360. 

Oiiio.— Re  Hough  (1894)  1  Ohio  & 
A  CP.  Dec.  699. 

Oregon.— Re  Wilson  (1902)  40  Or. 
353,  68  Pac.  393,  69  Pac  439. 

PennBylvania.  —  GilfiUen's  Estate 
(1895)  170  Pa.  186;  60  Am.  St.  Rep. 
760, 32  Atl.  585  (administrator  treated 
u  guardian)  ;  HufFer's  Appeal  (1866) 
2  Grant.  Cas.  341. 

South  Carolina. — Prince  v.  Logan 
(1842)  17  S.  C.  Eq.  (Speers)  29;  An- 
derson V.  Silcox  (1908)  82  S.  C.  109, 
63  S.  B.  128.  See  M'Dowell  t.  Cald- 
weU  (1827)  7  S.  a  Eq.  (2  M'Cord)  43, 
16  Am.  Dec.  635;  Teague  t.  Dendy 
(1827)  7  S.  C.  Eq.  (2  M'Cord)  207, 
16  Am.  Dec.  643,  and  Weathersbee  v. 
Blanton  (1889)  31  S.  C.  604,  9  S.  E. 
817,  infra. 

Tennessee. — ^Roseborough  v.  Rose- 
borough  (1874)  8  Baxt  314  (guardian 
was  asking  permission  to  sell  land  to 
pay  expenses  incurred) ;  Owens  r. 
Pearce  (1882)  10  Lea,  45;  Hobbs  v. 
Harlan  (1882)  10  Lea,  268,  43  Am. 
Rep.  309. 

Tii]|jiua.— Barton  v.  Bowen  (1876) 
27  Gratt  849  (personal  estote  only  in- 
volved). 

England.— Barlow  v.  Grant  (1684) 
1  Vem.  256,  23  Eng.  Reprint,  451.  But 
see  Walker  v.  Wetherell  (1801)  6  Ves. 
Jr.  473,  31  Eng.  Reprint.  1160. 

Ireland.  —  C^rmichael  v.  Wilson 
(1829)  3  MoUoy,  84. 

Canada.  —  Cioodfellow  Bannie 
(1873)  20  Grant.  Ch.  425  (administra- 
tor, allowed  expenditures  from  prin- 
cipal) ;  Crane  v.  Craig  (1886)  11  Ont. 
Pr.  Rep.  236  (mother  of  infant  allowed 
f«r  expenditures  from  principal). 


See  Williams  v.  Bonner  (1901)  79 
Hiss.  664,  31  So.  207,  infra,  HI.  f. 

In  Re  Findlay  (1886)  66  L.  J.  Ch. 
N.  S.  (Enff.)  S96.  L.  R.  82  Ch.  Div.  221. 
vhere  a  conrt  of  Scotland  had  ordered 
the  ward  supported  out  of  the  prin- 
cipal of  his  estate,  the  English  court 
ordered  a  sale  of  stock  constituting 
the  infant's  estete,  to  comply  with  the 
order. 

See  North  Carolina  cases,  infra,  this 
subdivision. 

Be  Hayden  (1906)  146  CaL  78,  79 
Pac.  688.  in  which  the  ward  was  an 
old  lady,  paralyzed,  helpless,  and  need- 
ing the  care  of  a  nurse  at  all  times, 
the  court  states  that  "she  had  plenty 
of  property  to  support  her;  in  fact, 
the  income  appears  to  have  been  suf- 
ficient for  such  purpose.  In  such  case, 
it  was  the  duty  of  the  guardian  and 
of  the  court  to  see  that  she  had  all  the 
necessary  comforte  that  could  be  snp- 
plied  to  her  in  her  last  days,  even  if 
it  had  taken  the  principal  for  such 
purpose.  The  court  should  not  have 
allowed  her  to  be  deprived  of  suitable 
food,  nursing,  and  medical  attendance 
in  order  that  the  estote  left  might  be 
larger,  or  that  some  distant  relatiTe 
might  be  benefited." 

In  Maine,  it  seems  that,  by  stetote, 
the  principal  of  personal  estote  may 
be  used  in  the  support  and  mainte- 
nance of  the  ward.  Preble  v.  Long- 
fellow (1860)  48  Me.  279|  77  Am.  Dec. 
227. 

A  guardian  was  credited  with  an 
amount  of  the  principal  paid  to  the 
ward  for  completing  his  medical  edu- 
cation, in  Smith's  Appeal  (1868)  80 
Pa.  397. 

A  physician  who  rendered  services 
to  ah  infant  at  the  request  of  the 
guardian,  in  an  emergency,  was  held 
entitled  to  recover  the  value  of  such 
services  of  the  infant's  estate,  in  Pot- 
ter V.  Thomas  (1917)  164  N.  Y.  Supp. 
923.  It  is  stoted  by  the  court  to  have 
been  the  duty  of  the  guardian  to  pro- 
vide his  ward  with  necessary  medical 
attention,  to  the  extent  that  the  prop- 
er^ under  his  control  and  properly 
applicable  thereto  would  permit,  and 
under  stress  of  an  emergency  such  as 
here  existed,  an  encroachment  upon 
the  principal  was  permissible. 
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In  Dawes  v.  Howard  (1808)  4  Mass. 
97,  it  is  stated  that  in  some  jurisdic- 
tions guardians  of  infants  are  not  per- 
mitted to  trench  on  the  principal  of 
the  fund  belonging  to  their  ward  in 
any  case,  unless  leave  has  first  been 
given  by  the  chancellor,  upon  ajipUca- 
tiOD  to  him;  but  that  the  Massachu- 
setts statutes  have  altered  the  law  in 
this  respect,  and  have  even  made  the 
real  estate  of  minora  liable  to  be  sold 
for  their  support  and  education,  when 
the  personal  estate  is  insufiScient.  Ac- 
cordingly, the  guardian  was  allowed  a 
sum  of  money  for  the  support  and 
maintenance  which  intrenched  upon 
the  principal. 

It  is  stated  in  Phillips  v.  Davis 
(1865)  2  Sneed  (Tenn.)  520,  62  Am. 
Dec.  472,  that  the  law  does  not  per- 
mit a  guardian  to  expend  more  than 
the  income  of  his  ward's  estate  with- 
out the  sanction  of  a  chancery  court. 
Whether  the  subsequent  approval  by 
the  court  is  sufficient  is  not  clear  from 
this  statement.  In  Cohen  v.  Shyer 
<1873)  1  Tenn.  Ch.  192,  it  is  stated 
that  the  general  rule  of  equity  is  "that 
a  guardian  will  not  be  permitted  of 
his  own  accord  to  break  in  upon  the 
capital  of  his  ward.  The  express 
sanction  of  the  court  must  be  ob- 
tained, either  in  advance  or  in  ratifica- 
tion of  the  act,  upon  proper  proceed- 
ings showing  clearly  the  necessity." 

The  court  in  Beeler  v.  Dunn  (1859) 
3  Head  (Tenn.)  87,  75  Am.  Dec.  761, 
did  not  express  an  opinion  as  to 
wheUier  a  guardian  would  ever  be  pro- 
tected in  expenditures  from  the  prin- 
cipal without  the  order  of  a  court, 
but  holds  that  under  the  facts  of  that 
case  (which  are  not  fully  set  out) 
penditures  from  the  principal  were 
unauthorized,  and  the  guardian  was 
held  liable  to  account  therefor.  In 
Tennessee,  the  approval  of  such  ex- 
penditures is  held  to  be  for  the  court 
of  chancery;  the  probate  court  is  held 
to  have  no  jurisdiction.  Mitchell  v. 
Webb  (1879)  2  Lea  (Tenn.)  150. 

In  M'Dowell  v.  Caldwell  (1827)  7 
S.  C.  Eq.  (2  M'Cord)  43,  16  Am.  Dec. 
635,  it  is  stated  to  be  "a  well-settled 
rule  that  the  guardian  is  not  entitled 
to  break  in  upon  the  capital  of  his 
ward  for  his  subsistence,  except  under 


peculiar  circumstances."  In  approv- 
ing of  the  M'Dowell  Case,  the  court  in 
Teague  v.  Dendy  (1827)  7  S.  C.  Eq. 
(2  M'Cord)  207,  16  Am.  Dec.  643. 
states  that  "before  the  court  will  per- 
mit a  guardian,  trustee,  executor,  or 
administrator  to  break  in  upon  the 
capital  for  subsistence,  it  will  require 
them  to  show  clearly  and  distinctly  its 
necessity."  In  Weathersbee  v.  Blan- 
ton  (1889)  31  S.  C.  604,  9  S.  .E.  817, 
where  the  guardian  of  an  infant,  who 
was  the  daughter  of  a  testator  who 
expressed  the  desire  that  his  infant 
daughter  should  be  well  educated  ac- 
cording to  her  degree  and  circum- 
stances in  life,  expended  part  of  the 
principal  of  the  estate  on  her  mainte- 
nance and  education,  the  court  sus- 
tained and  approved  the  expenditure. 
But  see  Villard  v.  Robert  (1848)  21 
&  C  Eq.  (2  Strobh.)  40,  49  Am.  Dec. 
654,  infra,  IV. 

The  expenditure  involved  in  Cross 
V.  Rubey  (1918)  —  Mo.  App.  — ,  206 
S.  W.  413,  was  of  the  principal  of  the 
ward's  estate,  although  no  point  is 
made  of  this  fact;  the  court  states 
generally  that  the  guardian  may  make 
^penditures  without  any  previous  or- 
der of  court,  but  in  such  a  case  the 
burden  rests  upon  him  to  show  to  the 
court  that  such  expenditures  were  in 
fact  necessary  and  proper,  in  order  to 
be  allowed  therefor. 

In  Hooper  v.  Royster  (1810)  1  Munf. 
(Va.)  119,  it  is  stated  th&t  money  ad- 
vanced by  the  guardian  for  clothes, 
schooling,  and  other  necessary  ex- 
penses should  be  allowed  out  of 
the  profits  of  the  ward's  estate,  if 
sufficient  for  that  purpose;  "but  if 
those  profits,  during  that  period  of 
the  ward's  infancy  when  she  was  too 
young  to  be  bound  out  as  an  appren- 
tice, shall  prove  insufficient  to  com- 
pensate the  guardian  for  such  just, 
reasonable,  or  necessary  disburse- 
ments, the  balance  ought  to  be  made 
good  out  of  the  principal  of  her  estate. 
But  for  advancements  subsequent  to 
that  period  no  allowance  beyond  the 
profits  of  the  ward's  estate  ought  to 
be  made,  unless  it  shall  appear  that, 
from  extraordinary  circumstances, 
such  disbursements  were  unavoidable 
without  culpable  neglect  on  the  part 
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of  the  guardian,  in  which  case  the 
same  ought  to  be  allowed  out  of  the 
principal  of  the  ward's  estate  (if  the 
profits  thereof  shall  be  found  Insuffl- 
dent),  with  interest  on  the  same  from 
the  end  of  each  year."  See  subsequent 
cases  under  statutes  in  this  state,  su- 
pra, m.  f. 

The  theory  on  which  the  courts  pro- 
ceed in  approving  expenditures  of 
principal  best  appears  in  the  language 
of  the  opinions.  In  Gott  t.  Culp 
(1881)  46  Mich.  266,  7  N.  W.  767,  it  is 
stated  that  "a  guardian  whose  ward's 
estate  is  sufficient  to  furnish  an  in- 
come that  will,  with  economy,  main- 
tain and  educate  her  suitably,  should 
not  exceed  it  without  adequate  reason. 
Bat  in  this  country,  while  it  is  pru- 
dent to  obtain  leave  in  advance,  it  is 
not  necessary  if  circumstances  justify 
Qie  excess.  Bat  the  rule  is  always  to 
be  ^pHed  with  some  discretion.  The 
pardian  is  justified  by  the  authorities 
in  looking  not  merely  at  present  and 
actual  income,  but  at  future  and  prob- 
able resources.  If  the  income  is 
narrow,  he  should  also  look  to  the  fu- 
tnre  welfare  and  standing  of  hia  ward, 
which  may  in  his  eyes,  as  in  those  of  a 
Jndicious  parent,  render  it  wise  to  se- 
enre  desirable  results  by  a  sufScient 
outlay.  In  many,  if  not  in  most,  cases 
in  this  country,  it  is  not  possible  to 
secure  a  regular  and  reliable  revenue 
which  will  not,  at  times,  fail  or  be 
deliqred.  And  when  the  infant's  prop- 
erty is  too  small  for  the  income  to 
furnish  reasonable  nurture  and  sup- 
port, the  principal  must  necessarily, 
be  drawn  upon."  In  Chubb  v.  Brad- 
ley (1886)  68  Mich.  268,  25  N.  W. 
186,  it  is  stated  that  "if  it  is  thought 
reasonable  and  proper,  in  order  to 
tfive  a  child  more  advantages  than 
the  income  of  the  estate  will  furnish, 
there  is  no  inflexible  rule  which  will 
prevent  resorting  to  the  use  of  the 
principal,  and  it  may  be  true  economy 
and  duty  to  do  so."  It  was  according- 
ly held  in  this  case  that  the  guardian 
could  not  recover  the  principal  of  his 
ward's  estate,  which  he  had  paid  to 
one  who  assumed  the  custody  of  the 
ward,  where  there  was  nothing  to 
show  that  the  arrangement  between 
the  guardian  and  custodian  was  im- 


proper or  excessive.  In  Re  Wandell 
(1884)  82  Hun  (N.  Y.)  545,  it  is  stated 
to  be  the  settled  and  sound  doctrine  of 
the  law  'that  the  income  from  a  fund, 
held  by  a  guardian  belonging  to  his 
ward,  is  the  primary  fund  from  which 
to  give  support  and  maintenance  to 
the  latter,  and  the  expenditures  and 
disbursements  so  to  be  made  will  gen- 
erally be  limited  to  the  income  from 
the  fund.  But  where  the  fund  is  small, 
and  more  means  are  necessary  to  the 
due  maintenance  of  the  ward  than  can 
be  derived  from  the  income,  the  cap- 
ital may  be  broken  in  upon,  only,  how- 
ever, to  the  extent  necessary  to  an- 
swer the  just  and  proper  demands  of 
the  ward,  having  in  view  the  amount 
of  the  fund  and  the  situation,  circum- 
stances, and  condition  of  the  ward  in  a 
particular  case.  The  burden  of  show- 
ing an  encroachment  upon  the  prin- 
cipal fund  to  be  necessary  and  proper 
rests  upon  the  guardian  on  hia  ac-; 
.  counting,  either  by  the  production  of 
an  order  of  the  court  giving  the  right, 
or  by  furnishing  undoubted  proof 
fully  establishing  the  fact."  In  Re 
Wilson  (1902)  40  Or.  36S,  68  Pac.  393, 
it  la  stated  that  "the  usual,  and  no 
doubt  bettor,  practice,  is  to  obtain  an 
order  authorizing  the  expenditure, 
and  as  a  general  rule  a  guardian  can- 
not encroach  upon  the  principal  with- 
out such  order;  but  it  is  believed  this 
role  is  not  inflexible,  so  that,  if  the 
income  is  not  sufficient  and  the  ward's 
welfare  requires  it,  the  guardian  may 
resort  to  the  principal,  and  if  he  has 
in  fact  Used  a  part  of  it  for  the  sup- 
port and  maintenance  of  his  ward 
without  authority  of  the  court,  it  may 
and  will,  in  a  proper  case,  ratify  such 
expenditures.  If,  however,  he  has  tak- 
en this  responsibility,  he  Is  required 
to  make  out  as  clear  a  case  to  obtain 
the  order  rati^ng  the  expenditure  as 
if  he  had  applied  for  authority  in  ad- 
vance. The  true  criterion  in  such  case 
would  seem  to  be  whether  the  court 
would  have  antecedently  authorized 
the  expenditure."  In  Re  Hough 
(1894)  1  Ohio  Dec.  699,  a  decision  by 
the  probate  court,  it  is  stated  that 
''while  the  courts  have  held  that  the 
safer  rule  in  such  matters  is  to  have 
obtained  from  this  court  an  order  to 
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pay  from  the  principal,  having  extin- 
guished the  income,  yet,  where  the 
guardian  in  the  course  of  his  duties 
has  found  it  necessary  to  use  the  prin- 
cipal, the  courts  have  held  that  when 
such  expenditure  was  had  in  good 
faith  and  for  necessary  purposes,  even 
the  pajrment  of  the  principal,  extin- 
guishing entirely  the  same,  has  been 
justified  when  applied  to  the  payment 
of  debts  made  necessary  by  the  care, 
education,  and  maintenance  of  the 
wards."  But  in  Re  Carter  (1862)  2 
Ohio  Dec.  Reprint,  665,  it  is  stated 
that,  "when  chancery  takes  jurisdic- 
tion of  these  accounts,  allowances  for 
support,  maintenance,  and  repairs  will 
be  limited  to  the  income  of  an  estate 
unless  made  under  an  order  of  the 
chancellor,  or  unless  very  peculiar  cir- 
cumstances exist  when  such  claims 
may  be  made  a  charge  on  the  prin- 
cipal of  an  estate."  It  is  further  stat- 
ed in  Re  Garter  (Ohio)  supra,  that  in 
principle  there  can  be  no  difference 
"between  the  allowance  of  claims  ac- 
cruing prior  to  or  during  guardian- 
ship, since  both  must  rest  on  the  same 
broad  principles  of  equity  and  require 
the  strongest  circumstances  to  justify 
their  allowance,  especially  if  they  ex- 
ceed the  income  of  t^e  estate." 

That  the  guardian  may  be  allowed 
for  expenses  incurred  prior  to  the 
guardian's  appointment  is  held  in  Re 
Besondy  (1884)  32  Minn.  385,  50  Am. 
Rep.  679,  20  N.  W.  366.  See  also  Rolfe 

Rolfe  (1864)  15  Ga.  461,  infra.  III. 
c,  as  to  expenses  incurred  prior  to 
goardianshlp. 

In  Buffer's  Appeal  (1866)  2  Grant, 
Cas.  (Pa.)  841,  it  is  stated  that  if  the 
"annual  interest  is  sufficient  to  meet 
the  payments  which  he  is  required  to 
make  for  his  ward,  no  part  of  the 
principal  should  be  used  for  that  pur- 
pose. If  the  interest  exceeds  the 
amount  required  for  current  expuises 
the  excess  should  be  reinvested,  and 
if  it  is  less  than  the  amount  required 
for  the  ward's  support,  the  deficiency 
should  be  taken  from  the  principal.** 

The  court,  in  Hobbs  v.  Harlan 
(1882)  10  Lea  (Tenn.)  268,  43  Am. 
Rep.  309,  referring  to  the  rule  that 
expenditures  from  the  principal  with- 
out previous  authority  from  the  court 


will  not  be  allowed  a  guardian,  states 
that  it  "is  a  hard  and  unreasonable 
rule,  and  could  not  be  administered 
without  shocking  the  sensibilities  and 
sense  of  justice.  There  are  many 
cases,  and  of  frequent  occurrence,  in 
which  great  and  gross  injustice  would 
be  done  to  the  parties  most  concerned, 
were  it  the  rule.  I  shall  refer  to  only 
a  few  of  the  many  cases  of  frequent 
occurrence,  such  as  a  personal  injury 
to  the  ward,  involving  the  services  of 
a  surgeon;  sickness  of  a  protracted 
character,  requiring  expensive  nurs- 
ing and  medical  bills;  death  of  the 
ward,  requiring  expenses  for  decent 
interment;  marriage  of  a  fepale 
ward ;  besides  a  large  number  of  social 
and  moral  emergencies,  necessitating 
instant  action  on  the  part  of  the 
guardian,  involving  pecuniary  obliga- 
tion. Such  a  rule  looks  alone  to  the 
pecnniazy  estate  of  the  ward,  and 
overlooks  personal  comfort,  health, 
character,  social  standing,  accidents, 
and  emergencies.  It  regards  nothing 
but  'the  mint,  anise,  and  cumin,'  while 
neglecting  weightier  matters.  The 
hardship  and  injustice  of  such  an  in- 
flexible rule  has  been  obvious  to  the 
courts,  and  they  have  softened  its 
rigor  by  a  modification  of  the  prin- 
ciple; holding  that  'expenditures  in 
excess  of  income  will  not  be  allowed 
unless  good  reason  is  shown  to  the 
court  why  the  court  was  not  applied 
to  for  its  sanction  in  advance.'  Cohen 
Shyer  (1873)  1  Tenn.  Gh.  194,  and 
cases  cited  therein.  It  is  obvious  that 
this  modification  of  the  general  rule 
may  meet  and  avoid  many  of  the  hard- 
ships enumerated.  What  would  be 
the  'good  reason'  is  still  an  open  ques- 
tion. Expenditures  beyond  income, 
made  upon  emergencies  requiring  in- 
stant action,  such  as  injuries  to  the 
person  from  accidents,  or  disease,  or 
death,  and  all  that  class  which  admit 
of  no  delay,  and  certainly  not  of  the 
'law's  delay,'  would  be  covered  by  the 
rule  as  modified.  It  would  not  do  for 
a  guardian  to  wait  until  the  chancery 
court  convened,  before  he  procured 
medical  or  surgical  skill  for  his  ward, 
or  buried  his  remains,  or  sought  an 
asylum  for  his  lunatic  ward.  I  men- 
tion these  classes  not  as  a  limitaUon 
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of  the  rale,  but  merely  aa  illustra- 
tions. There  dre  and  will  be,  doubt- 
less, other  classes  and  instances 
Affording  equally  'good  reasons'  for 
the  failure  to  apply  to  the  chancery 
coart  before  incurring  the  expend- 
itares  or  obligation,  such  as  is  claimed 
in  this  case,  viz.,  that  these  tranaac- 
tions  took  place  during  the  war,  and 
wheo  the  courts  were  closed.** 

Ab  appears  in  at  least  some  of  the 
foregoing  opinions,  it  is  deemed  ad- 
visable in  many  cases  to  obtain  prior 
anthorization  of  court  to  the  expend- 
itare  of  principal.     In   Re  Barry 
(1900)  61  N.  J.  Eq.  136,  47  Atl.  10S2, 
however,  the  eoort  of  chancery  re- 
fined to  pass  apon  an  application  by 
a  guardian  for  an  order  to  use  part 
of  the  principal  of  the  ward's  estate 
consisting  of  personal  property,  and 
an  order  for  an  allowance  of  a  spec- 
ified amount  per  month  of  the  prin- 
cipal, on  the  theory  that  the  question 
of  the  necessity  of  the  expenditure  of 
personal  estate,  both  income  and  prin- 
cipal, reats  in  the  judgment  ot  the 
mrdian.  It  is  stated:  "The  general 
policy  of  the  statutes  and  decisions  in 
this  state  upon  the  question  now  pre- 
sented has  been  to  leave  the  question 
of  the  necessity  of  the  expenditure 
of  the  personal  estate,  both  income 
ind  principal,  to  the  judgment  of  the 
foardian,  in  the  first  instance,  sub- 
ject to  affirmance  of  the  orphans' 
court  on  the  settlement  of  his  ac- 
counts, and  in  all  ordinary  cases  this 
coarse  (which  has  been  followed  for 
over  a  century)   affords  protection' 
both  to  the  guardian  and  the  infant." 
ft  ia  furOier  stated  that  in  view  of 
the  power  of  the  guardian  to  expend 
the  principal  of  the  personal  estate,  if 
Meded  for  the  ward's  support,  and  to 
be  allowed  such  expenditures  in  his 
final  account,  and  in  view  of  the  con- 
venient, expeditious,  and  inexpensive 
methods  provided  by  the  statute  for 
bringing  the  question  of  the  propriety 
<tf  the  oqmkditure  before  the  orphans' 
cour^  in  tlie  frequent  settlement  of 
accounts,  "the  jurisdiction  of  the 
court  of  chancery  to  make  an  order 
in  advance,  fixing  the  expenditure  of 
principal,  should  be  guardedly  exer- 
cised, even  if  it  exists  in  these  cases." 


But  in  Pfefferle  v.  Herr  (1909)  76 
N.  J.  Eq.  219,  188  Am.  St  Rep.  618, 
71  Atl.  689,  a  case  involving  a  trustee, 
it  is  stated  that  "a  trustee  may,  in  a 
proper  case,  apply  for  and  obtain  the 
protection  of  an  order  to  meet  such 
encroachment  in  behalf  of  his  ward." 
Bat  in  this  case,  also,  the  power  of  a 
trustee  to  main  expenditures  out  of 
the  Inc<nne  without  an  order  of  court 
is  recognized. 

An  order  of  court  authorizing  ex- 
penditures from  the  principal  is  not 
necessary  to  authorize  such  expend- 
itures, under  a  statute  providing  that 
**if  any  minor  who  has  a  father  living 
has  proper^  which  is  suflkient  for 
his  maintenance  and  education,  in  a 
manner  more  expensive  than  his  fath- 
er can  reasonably  afford,  .  .  .  the 
expenses  of  the  education  and  main- 
tenance  of  such  minor  may  be  de- 
frayed out  of  the  income  or  principal 
of  his  own  property  in  whole  or  in 
part  as  shall  be  judged  reasonable, 
and  shall  be  directed  by  the  probate 
court  and  the  charges  therefor  may 
be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guard- 
ian." Re  Hoag  (1903)  184  Mich.  361, 
96  N.  W.  439. 

The  right  of  the  guardian  to  expend 
in  excess  of  the  income  is  affected  by 
the  provisions  of  wills  in  some  in- 
stances. In  Smith  v.  Bixby  (1881)  6 
Redf.  (N.  Y.)  196,  where  the  principal 
of  the  infant's  estate,  which  was 
sought  to  be  charged  with  expend- 
itures made  by  the  guardian,  consisted 
of  a  fund  in  the  hands  of  an  executor 
of  an  ancestor,  and  held  by  the  exec- 
utor under  a  will  providing  that  f^e 
income  might  be  used  for  the  support 
of  the  ward,  and  the  principal  paid 
to  her  on  attaining  her  majority,  the 
court  refused  to  allow  the  guardian 
to  charge  this  principal,  stating  it  to 
be  clear  that  the  court  had  no  power 
to  require  a  violation  of  the  provi- 
sions of  the  will. 

While,  In  North  Carolina,  a  guard- 
Ian  has  been  credited  with  expend- 
itures of  principal  without  authority 
of  court,  the  guardian  is  there  bound 
by  strict  rules  in  detormining  upon 
the  propriety  of  such  expenditore. 
In  Long  V.  Norcom  (1842)  37  N.  C 
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(2  Ired.  Eq.)  854,  where  the  court 
created  the  guardian  with  expend- 
itures from  the  principal  made  by 
him  in  educating  the  ward,  who  was 
of  a  feeble  constitution,  the  court 
states  it  to  be  obvious  that  if  in  any 
case  the  expenditures  from  the  prin- 
cipal can  be  credited  to  tiie  guardian, 
the  "present  is  a  proper  one  in  which 
to  exercise  the  power.  It  is  nearly  as 
strong  as  any  that  can  be  conceived. 
The  ward  was  supported  by  the 
guardian  for  the  greater  part  of  his 
minority,  without  any  charge  for 
clothing  or  board,  doubtless  from  fra- 
ternal affection.  But  being  totally 
disqualified  by  nature  from  any  em- 
ployment requiring  bodily  labor,  there 
was  actually  a  physical  necessity  for 
greater  expenses  than  the  income 
would  meet;  that  is,  regarding  income 
as  made  up  of  annual  profits  in  mon- 
ey. ...  If  he  [the  guardian] 
chooses  to  advance  beyond  the  in- 
come, he  must  not,  in  general,  look 
to  the  court  for  assistance,  but  must 
depend  on  the  sense  of  honor  and  jus- 
tice of  the  ward,  and  his  living  to 
come  of  age.  But  we  think  the  court 
ought  to  sustain  such  expenditures 
when  they  were  demanded  by  such 
circumstances,  amounting  indeed  to 
physical  necessity*  as  would  have  com- 
pelled every  court  to  authorize  them 
without  a  moment's  hesitation."  The 
court  then  points  out  that  by  not  sell- 
ing the  principal  of  the  ward's  estate, 
which  consisted  of  a  slave,  there  was 
an  increase  in  the  value  of  such  prin- 
cipal Uirough  children  which  the 
slave  had,  and  the  guardian  was  ac- 
cordingly allowed  for  the  expenditure. 
In  Johnston  v.  Coleman  (1SS7)  56  N. 
C  (3  Jones,  Eq.)  290,  the  court,  re- 
fused to  credit  a  widow  with  expend- 
itures from  the  principal,  where  with 
the  utmost  care  and  economy  it  was 
impossible  for  her  to  maintain  herself 
and  family  without  going  into  debt. 
The  court  treats  the  widow  as  a  guard- 
ian or  trustee  for  the  children;  at 
least,  states  that  in  this  respect  she 
eannot  be  regarded  in  a  more  fa^ 
vorable  light  than  if  she  had  been 
expressly  constituted  guardian  oi' 
trustee  for  the  children,  and,  in  discus- 
sing the  instances  in  which  a  guard- 


ian or  trustee  may  expend  the  income 
of  his  cestui  que  tntet,  states  that 
'the  court  will  reimburse  the  guard- 
ian out  of  the  estate  of  his  ward  when 
the  expenditures  were  demanded  by 
such  circumstances,  amounting  indeed 
to  physical  necessity,  as  would  have 
cnnpelled  any  court  to  authorize 
them  vrithout  a  moment's  hesitation. 
The  cases  of  physical  necessity  allud- 
ed to  were  those  of  minors  who  could 
not  be  entitled  to  maintenance  as 
paupers,  who  could  not  be  maintained 
from  the  profits  of  their  property, 
and  who,  from  mental  imbecility  or 
want  of  bodily  health,  could  not  be 
put  out  as  apprentices  to  be  main- 
tained by  their  masters.  There  is  no 
pretense  that  the  children  in  the  pres- 
ent case  come  within  the  principles  of 
this  exception  to  the  general  rule.*' 
In  Caflfey  v.  McMichael  (1870)  64  N. 
C.  507,  there  were  held  to  be  no  cir- 
cumstances to  take  the  case  out  of 
the  general  rule  prohibiting  a  guard- 
ian from  expending  in  excess  of  the 
income,  where  the  money  was  used  in 
purchasing  a  horse,  buggy,  and 
harness  for  the  ward;  but  as  the  ward 
retained  the  property  thus  purchased^ 
used  it  for  some  time  after  he  became 
of  age,  and  finally  sold  and  received 
the  money  for  it,  he  was  held  to  have 
ratified  the  transaction,  and  the  guard- 
ian was  held  to  be  entitled  to  be  cred- 
ited by  the  amount  which  the  plaintiff 
agreed  to  pay  for  the  property.  The 
rale  announced  in  Long  v.  Norcom  (N* 
C)  supra,  was  approved  and  followed 
in  State  ex  rel.  Pharington  v.  Pharing- 
ton  (1888)  99  N.  C.  118,  5  S.  E.  414. 

In  Duffy  V.  Williams  (1903)  133  N. 
C.  195,  45  S.  E.  548,  a  guardian  was 
allowed  expenditures  from  the  prin- 
cipal, where  the  amount  expended  was 
necessary  to  maintain  the  wards  and 
to  give  them  that  degree  of  education 
necessary  to  their  station  in  life.  The 
court  states  that  the  wards  "could  not 
be  sent  to  the  charitable  institutions 
of  the  county  for  support,  because 
ttie  wards  owned  a  large  amount  of 
property,  and  under  such  circum- 
stances as  appear  in  the  case,  if  it 
has  ever  been  held  by  the  courts  of 
this  state  that  a  ward  should  be  put 
out  as  an  apprentice,  then  we  think 
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the  role  should  be  modified  and  al- 
tered. If  the  wards,  then,  should  not 
have  been  put  oQt  as  apprentices,  aod 
coald  and  would  not  have  been  re- 
ceived for  support  by  the  county  as 
paupers,  then,  the  income  of  the  estate 
Bot  being  sufficient  to  furnish  main- 
tenance for  the  wards,  the  suardian 
bad  no  choice  but  to  use  a  reasonable 
anouat  of  the  capital  for  such  sup- 
port and  maintenance." 

Umg  V.  Norcom  and  State  ex  rel. 
Pharington  t.  Pharington  (N.  C)  su- 
pra, are  construed  in  the  subsequent 
;    case  of  Duffy  v.  Williams  (1903)  133 
I    N.  C  196,  45  S.  E.  648,  as  laying  down 
the  general  rule  "Uiat  the  courts  will 
I    show  less  favor  to  the  guardian  who 
has  already  made  such  expenditures 
of  his  own,  before  he  had  asked  the 
authority  of  the  court  to  do  so." 

In  Johnston  t.  Haynes  (1878)  68 
N.  C  614,  a  guardian  was  refused 
credit  for  expenditures  beyond  the  tn- 
came  of  his  ward's  estate,  without 
any  recital  as  to  circumstances. 

A  stranger  who  furnished  neces- 
saries to  an  infant  who  had  a  guard- 
ian, in  excess  of  the  income,  was 
denied  recovery  therefor  in  Hussey 
T.  Roundtree  (1862)  44  N.  C.  (Busbee, 
L)  110;  but  this  decision  seems  to 
deny  any  recovery,  and  not  to  depend 
apon  the  fact  that  the  expenditure 
was  above  the  income. 

See  Shaw  v.  Coble  (1869)  63  N.  C 
377,  infra.  III.  a. 

It  thus  appears  that  expenditures 
of  principal  without  a  previous  order 
of  emirt  have  been  allowed ;  such  ex- 
penditures, however,  have  been  stated 
to  be  at  the  peril  of  the  guardian. 
Stewart  v.  Lewis  (1849)  16  Ala.  734; 
Osborne  v.  Van  Horn  (1848)  2  Fla. 
360;  Hyland  v.  Baxter  (1886)  98  N.  T. 
610,  quoted  with  approval  in  Browne 
?.  Bedford  (1886)  4  Dem.  (N.  T.)  804. 
See  Byzee  v.  Tharp  (1843)  4  B.  Mont 
(Ky.)  313,  and  Davis  v.  Roberts 
(1843)  Smedes  &  M.  Ch.  (Miss.)  643, 
infra,  I.  c.  Even  under  statutes  re- 
qairing  an  order  of  court  for  the 
oqKnditure  of  principal,  it  has*  been 
held,  in  some  instances,  that  expend- 
itare  without  such  order  may  be  ap- 
proved.  See  infra.  III.  f. 


b.  ShovfiHff  necetaarif  ta  secure  approval^ 

When  the  guardian  may  expend 
principal  for  the  ward's  support  and 
maintenance  without  a  precedent 
order  of  court,  and  be  allowed  there- 
for, is  variously  stated.  It  has  been 
stated  that  the  guardian  will  be  cred- 
ited with  expenditure  of  principal  if 
it  was  necessary,  and  such  as  the 
court  would  have  ordered,  if  applied 
to  before  made. 

Alabama. — Stewart  v.  Lewis  (1849) 

16  Ala.  734;  Montgomery  v.  Givhan 
(1864)  24  Ala.  568;  Calhoun  v.  Cal- 
houn (1867)  41  Ala.  869;  Starling  v. 
Balkum  (1872)  47  Ala.  314;  Bellamy 
v.  Thornton  (1893)  103  Ala.  404,  15 
So.  831. 

Florida. — Osborne  v.  Van  Horn 
(1848)  2  Fla.  360. 

Kentucky.— Withers  v.  Hickman 
(1845)  6  B.  Mon.  292;  Griffith  v.  By- 
bee  (1902)  24  Ky.  L.  Rep.  666,  69  S. 
W.  767;  Overfield  v.  Overfleld  (1895) 

17  Ky.  L.  Rep.  813,  30  S.  W.  994. 
New   York.  —  Hyland   v.  Baxter 

(1886)  98  N.  Y.  610;  Re  Klunck 
(1900)  33  Misc.  267,  68  N.  Y.  Supp. 
629;  Re  Putney  (1908  )  61  Misc.  1, 
114  N.  Y.  Supp.  556;  Browne  v.  Bed- 
ford (1886)  4  Dem.  304. 

Oregon^Re  Wilson  (1902)  40  Or. 
853,  68  Pac,  398,  69  Pac.  489. 

Sooth  Carolina. — Prince  v.  Logan 
(1842)  17  S.  C.  Eq.  (Speers)  29;  An- 
derson V.  Silcox  (1908)  82  S.  a  109, 
68  S,  E.  128. 

Tennessee. — Roseborough  v.  Rose- 
borough  (1874)  8  Baxt.  314;  Owens 
V.  Pearce  (1882)  10  Lea,  45. 

Virginia.— Barton  v,  Bowen  (1876) 
27  Gratt.  849. 

Ireland.  —  Carmichael  v.  Wilson 
(1829)  3  MoUoy,  84. 

For  example,  in  Calhoun  v.  Cal- 
houn (1867)  41  Ala.  369,  it  is  stated 
that  "if  reasonable  charges  for  board- 
ing, clothing,  and  expenses  incurred 
in  educating  a  ward  should  ^ceed 
the  interest  or  annual  profite  aris- 
ing from  the  estate,  still,  if  under 
the  circumstances  such  charges  were 
necessary  and  such  as  a  court  of 
chancery  would  have  decreed,  they 
should  be  allowed."  It  has  been  stated 
that  in  such  a  case  the  guardian 
must  make  out  aa  clear  a  case  as 
he  would  have  been  required  to  do 
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had  he  applied  in  advance  for  author- 
ity. Oakley  v.  OaUey  (1884)  3  Dem. 
(N.  T.)  140.  See  Daffy  v.  Williams 
(1903)  133  N.  a  196,  46  S.  E.  548, 
aupra,  I.  a. 

The  opinion  ia  expressed  in  Cohen 
V.  Shyer  (1873)  1  Tenn.  Ch.  192  (cit- 
ed with  approval  in  Hobbs  v.  Harlan 
(1882)  10  Lea  (Tenn.)  268,  43  Am. 
Rep.  309),  tiiat  expenditures  from  the 
principal  of  the  ward's  estate  will  not 
be  allowed  after  they  have  been  made, 
unless  grood  reason  is  shown  why  the 
court  was  not  applied  to  for  its  sanc- 
tion in  advance,  but  this  rule  was  not 
followed  in  this  case,  because  of  a 
previous  adjudication  to  the  contrary. 

Some  cases  state  that  a  iruardian 
who  has  made  expenditure  of  prin- 
cipal without  an  order  of  court  is,  in 
onler  to  be  credited  therewith,  bound 
to  show  a  state  of  facts  and  circum- 
stances justifying  the  expenditures. 
Osborne  v.  Van  Horn  (1848)  2  Fla. 
360.  The  court  here  reviewed  the 
financial  condition  of  the  estate,  and 
concludes:  "We  think  it  very  clear 
that,  at  least  until  1838,  there  was  a 
deficiency  of  means  both  of  the  wid- 
ow and  children,  and  that  a  court  of 
equity,  if  applied  to,  would  have  al- 
lowed the  capital  to  be  broken  in 
upon;  and,  there  being  no  complaint 
of  the  fficorbitance  of  the  charges  or 
mistake  of  the  master  in  this  respect, 
we  see  no  reason  for  disturbing  his 
report." 

Other  cases  state  that  where  the 
income  is  insaflScient  to  support  the 
ward,  and  the  expenditures  out  of 
the  principal  are  necessary  and  reason- 
able, and  made  in  good  faith,  the 
guardian  should  be  allowed  the  same. 
Re  Boyes  (1907)  161  CaL  143,  90  Pac. 
464;  Re  Wandell  (1884)  82  Hun  (N. 
y.)  645.  See  supra,  I.  a.  Goodfellow 
V.  Rannie  (1878)  20  Grant,  Ch.  (U. 
C)  426. 

The  court  will  ratify  expenditures 
■of  income  made  upon  urgent  neces- 
sity, or  in  CMOS  such  as  could  not 
have  been  foreseen  and  provided  for. 
Hobbs  Harlan  (Tenn.)  supra.  The 
emergency  should  be  great  and  the 
•expediency  manifest.  Prince  v.  Lo- 
gan (1842)  17  S.  C.  Eq.  (Speers)  29. 
The  guardian  must  show  an  emergen- 


cy justi^ng  eaq;)enditures  from  the 
principal.  Holmes  v.  Logan  (1849) 
22  S.  C  Eq.  (3  Strobh.)  31. 

Other  cases  stated  that  in  the  ab- 
sence of  a  previous  order  of  court  a 
court  of  equity  may,  upon  an  account- 
ing and  "proper  showing,"  allow  for 
past  support  out  of  the  principal. 
Ellis  V.  Soper  (1900)  111  Iowa,  631,  82 
N.  W.  1041.  In  this  case,  where  the 
guardian  was  the  mother  of  the  ward, 
the  court  holds  that  the  guardian 
should  not  be  allowed  to  encroach 
upon  the  principal  for  the  ward's 
support  unless  the  mother's  own  cir- 
cumstances were  such  as  to  render 
her  unable  to  furnish  the  support; 
the  circumstances  of  the  mother  are 
then  reviewed,  and  held  to  show  an 
income  of  about  $1,600  a  year  for  the 
support  of  herself  and  family  of  four 
children,  and  the  encroachment  upon 
the  principal  was  accordingly  denied. 
In  Des  Moines  Sav.  Bank  v.  Krell 
(1916)  176  Iowa,  437,  156  N.  W.  868, 
an  expenditure  by  the  guardian,  who 
was  mother  of  her  ward,  out  of  the 
principal,  which  was  approved  by  the 
probate  court  apparently  after  it  had 
been  made,  was  sustained  by  the  su- 
preme court  after  a  review  of  all  the 
circumstances  in  the  case. 

In  Strong  v.  Moe  (1864)  8  Allen 
(Mass.)  125,  it  is  held  that  a  guard- 
ian who  has  applied  to  the  probate 
court  for  authority  to  sell  real  estate, 
for  the  purpose  of  investing  the  pro- 
ceeds, cannot,  subsequently  to  the 
granting  of  the  license  to  sell  and 
invest  the  proceeds,  apply  such  pro- 
ceeds toward  the  support  and  main- 
tenance of  the  ward,  unless  it  is  made 
clearly  to  appear  that,  subsequently 
to  the  granting  of  the  license  to  sell 
and  invest  the  proceeds,  the  same  be- 
came necessary  for  the  ward's  sup- 
port, and  that  the  ward  was  unable  to 
support  himself  in  a  suitable  and  prop- 
er manner  without  eocpending  such 
proceeds.  There  being  no  such  show- 
ing, the  guardian  was  held  not  en- 
titled to  credit  for  expenditures  of 
the  proceeds  of  the  real  estate,  the 
credit  being  limited  to  the  amount  of 
the  personal  property  of  the  ward  and 
the  income  of  the  avails  of  the  xmI 
estate  thus  sold. 
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As  shown  below,  the  right  to  en- 
erosch  upon  the  principal  is,  in  some 
instances,  made  dependent  upon  the 
inability  of  the  ward  to  earn  his  sup- 
port, or  upon  his  inability  to  work 
without  any  interference  with  his 
icqaiBition  of  an  education.  In  such 
a  ease  the  ^ardian  is  held  entitled 
to  eipend  the  principal,  but  if  this  is 
done  without  a  previous  order  of 
coart  "the  court  will  exercise  great 
caution  and  scrutiny  in  allowing  such 
oqwnditures  to  be  charged  upon  the 
infant's  estate."  State  ex  rel.  Dru- 
liner  v.  Clark  (1861)  16  Ind.  97. 
The  allowance  by  a  guardian  to  his 
ward,  in  a  period  of  six  and  a  half 
years,  of  an  estate  of  $170,  while  the 
ward,  a  girl,  was  between  the  ages  of 
eleven  and  dghteen  years,  was  sus- 
tained in  Kamey  v.  Vale  (1877)  66 
bd.  642,  although  the  ward  was  board- 
ed, clothed,  and  schooled,  during  the 
continuance  of  the  guardianship  by 
her  relatives.  The  court  states  that 
I  gnardian  should  be  permitted  to  ex- 
ercise some  discretion  in  the  allow- 
ances to  his  ward,  and  no  abuse  of  the 
discretion  was  shown  by  the  distribu- 
tion above.  There  is  no  discussion  of 
the  right  to  consume  principal. 

In  Bellamy  v.  Thornton  (1893)  103 
Ala.  404,  16  So.  831,  it  is  sUted  that 
"if  it  should  be  clearly  made  to  appear 
that  the  ^penditure  for  which  reim- 
bursement is  claimed  was  made,  and 
ttat  it  was  demanded  by  the  necessi- 
ties of  maintenance  and  education  of 
the' children,  and  for  their  best  inter- 
est, and  that  the  father  was  unable  or 
refused  to  provide  such  necessary 
maintenance  and  education  and  was 
nnable  to  reimburse  e<nnplainant,  he, 
the  complainant,  should  be  reimbursed 
the  real  estate  of  the  children.*' 
In  Williams  v.  Williams  (1919)  —  Ala. 

81  So.  41,  it  is  stated  that  "a  nat- 
ural parent  who  is  also  the  legal 
cuardian  may,  in  proper  cases,  main- 
tain the  child  and  warid  out  of  the  cor^ 
pos  of  its  estate  if  the  interest  or  in- 
come thereof  is  not  sufficient  or  ade- 
<inate,  and  the  parent  is  not  Unancially 
>ble  to  maintain  the  child  according  to 
its  station  in  life  and  necessities." 

If  the  guardian  is  unable  to  show 
ttu  necessi^  for  such  expenditures, 
5  AL.R.— 41. 


he,  of  course,  is  not  entitled  to  credit 
therefor  under  this  rule.  Oakley  v. 
Oakley  (1884)  3  Dem.  (N.  Y.)  140; 
Prince  v.  Logan  (1842)  17  S.  C.  Eq. 
(Speers)  29. 

In  some  instances  the  court  has  re- 
fused to  approve  the  eitpenditures  of 
principal.  In  Starling  v.  Balkum 
(1872)  47  Ala.  314,  where  the  court 
refused  to  credit  a  guardian  with  ex- 
penditures of  the  principal,  the  case 
is  thus  summed  up:  "The  testimony 
clearly  proves  that  the  guardian  paid 
little  or  no  attention  to  his  ward,  and 
committed  her  entirely  to  the  control 
of  her  aunt,  who  treated  her  with  more 
or  less  severity  and  compelled  her  to 
labor  for  her  beyond  tiie  ordinary  as- 
sistance which  might  be  supposed  to 
have  been  voluntarily  rendered.  Her 
education  was  wholly  neglected,  while 
her  time  was  spent  in  the  services  of 
another.  She  was  a  healthy  child,  and 
her  guardianship  continued  from  her 
eighth  to  her  eighteenth  year.  This  is 
not  such  a  case  as  would  justify  any 
encroachment  upon  th9  capital  of  her 
estate,  or  any  considerable  allowance 
for  her  board."  In  Oakley  v.  Oakley 
(N.  Y.)  supra,  the  court,  in  denying 
its  approval  to  expenditures  by  the 
guardian,  states  that  they  are  denied, 
"not  because  the  support  and  educa- 
tion sought  to  be  thus  provided  for  the 
Infant  were  out  of  keeping  with  his 
social  standing,  but  because  they  were 
beyond  his  means." 

See  Ellis  v.  Soper  (1900)  111  Iowa, 
631,  82  N.  W.  1041,  supra. 

0.  Bui*  deniylno  Hght  to  wpenA  prin- 

ctpal. 

The  rule  denying  the  guardian  cred- 
it for  expenditures  from  the  principal 
in  a  proper  case,  without  a  precedent 
order  of  court,  is  almost  wholly  a 
creature  of  statute.  The  statutory 
rules  are  discussed  in  subd.  III.  infra. 
In  several  cases,  however,  it  is  stated, 
without  referring  to  any  statute  so 
providing,  that  the  guardian  is  limited 
to  the  income  unless  he  has  obtained 
an  order  of  court  previous  to  the  ex- 
penditure of  principal  authorizing  the 
same.  Villard  v.  Robert  (1848)  21 
S.  C  Eq.  (2  Strobh.)  40,  49  Am.  Dec. 
654  (but  see  M'Dowell  v.  Caldwell 
(1827)  7  S.  C  Eq.  (2  M'Cord)  43.  16 
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Am.  Dec.  636;  Teague  v.  Dendy  (1827) 
7  S.  C.  Eq.  (2  M'Cord)  211,  and  Weath- 
ersbee  v.  Blanton  (1889)  31  S.  C.  604, 
9  S.  E.  817,  supra,  I.  a,  and  Anderson 
V.  Silcox  (1908)  82  S.  C  109,  63  S.  E. 
128,  supra,  I.  b) ;  Chapline  v.  Moore 
(1828)  7  T.  B.  Mon.  (Ky.)  160.  See 
Phillips  V.  Davis  (1855)  2  Sneed 
(Tenn.)  620,  62  Am.  Dec.  472,  supra, 
I.  a;  but  see  also  Roseborough  v.  Rose- 
borough  (1874)  3  Baxt.  (Tenn.)  314, 
supra,  I.  a,  and  later  Tennessee  cases 
which  allow  such  expenditures  in  a 
proper  case.  While  the  court  in  Bybee 
V.  Tharp  (1843)  4  B.  Mon.  (Ey.)  313, 
approves  of  the  rule  confining  expendi' 
ture  to  income,  there  is  seemingly  a 
failure  to  adhere  rigidly  thereto,  for 
it  is  stated  that  the  law  will  not  allow 
the  guardian,  but  "at  his  own  peril,'' 
to  expend  upon  the  ward  more  than  tiie 
income  of  his  or  her  estate.  In  With- 
ers T.  Hickman  (1845)  6  B.  Mon.  (Ey.) 
292,  supra,  I.  a,  the  general  rule  is 
adopted.  And  see  statutory  rules,  in- 
fra, III.  e.  Without  referring  to  a 
statute,  it  is  stated  in  Davis  v.  Roberta 
(1843)  Smedes  &  M.  Ch.  (Miss.)  643, 
that  a  guardian  who  expends  more 
money  upon  his  ward  than  the  income 
of  the  ward's  estate  does  so  at  his 
peril;  that  it  is  well  settled  that  a 
guardian  cannot  trench  upon  the  prin- 
cipal property  of  his  ward  by  exceed- 
ing  his  income,  without  authority  for 
that  purpose  from  the  appropriate 
tribunal.  See  statutes  involved  in  sub- 
sequent cases  in  this  state,  infra. 

See  supra,  I.  a,  for  other  cases  stat- 
ing expenditures  in  excess  of  income 
to  be  at  the  peril  of  the  guardian. 

In  Whitledge  v.  Callis  (1829)  2  J. 
J.  Marsh.  (Ky.)  403,  the  court  refused 
to  allow  a  guardian  for  supporting, 
clothing,  and  educating  his  wards, 
more  than  the  amount  of  the  annual 
profits  which  their  estate  yielded. 

In  Walker  v.  WethereU  (1801)  6 
Ves.  Jr.  473,  31  Eng.  Reprint,  1160, 
where  an  executor  was  claiming  an 
allowance  for  maintenance,  education, 
and  advancement  of  an  infant,  beyond 
the  income  from  the  estate,  the  court 
states  that  the  "rule  has  been  never 
to  permit  trustees  of  their  own  author^ 
ity  to  break  in  upon  the  capital.  I  am 
m}t  aware  that  the  court  has  ever  sanc- 


tioned that  conduct  in  a  trustee.  It 
very  rarely  has  occurred  that  the  court 
itself  has  broken  in  upon  the  capital 
for  the  mere  purpose  of  maintenance 
.  .  ,  though  frequently  for  the 
purpose  of  putting  the  child  out  in 
life;  but  as  to  mere  maintenance,  I 
doubt  it,  even  upon  a  petition  present- 
ed. .  .  ,  But  whatever  might  be 
done  upon  particular  circumstances,  it 
is  impossible  to  sanction  a  trustee  in 
breaking  in  upon  the  capital.  There 
are  no  particular  circumstances  in  this 
instance,  upon  the  one  side  or  the 
other;  it  is  not  shown  that  there  were 
expectations  of  fortune  which  made  it 
necessary  to  provide  a  suitable  educa- 
tion. The  capital  might  be  exhausted 
in  a  few  years.  On  the  other  hand,  no 
particular  extravagance  upon  the  part 
of  the  executor  appears." 

In  Donnell  v.  Dansby  (1916)  — 
Ofcla.  — >  159  Pac.  S17,  it  is  stated  that 
if  ttte  father  could  not  reasonably  af- 
ford to  maintain  and  educate  his  chil- 
dren, for  whom  he  was  guardian,  he 
might,  under  the  direction  of  the  coun- 
ty court,  defray  the  expense  of  such 
maintenance  and  education  from  the 
income  of  their  individual  proper^. 
A  statute  is  referred  to  in  this  connec- 
tion, and  it  is  stated  that  the  authority 
given  by  the  statute  does  not  author- 
ize the  payment  thereof  from  the  cor- 
pus of  the  estate.  It  seems,  however, 
that  the  court  was  referring  to  the 
authority  conferred  by  a  particular 
section  of  the  statute,  for  in  Cox  v. 
Fisher  (1916)  —  Okla.  — ,  161  Pac. 
171,  it  is  stated  that,  where  the  father 
is  unable  to  support  his  minor  chil- 
dren, he  may  apply  to  the  county  court 
for  an  order  to  apply  the  income  of  the 
minor  to  his  support,  or  "the  court, 
where  the  necessity  arises,  might  or- 
der the  land  of  the  minor  sold  for  his 
education  and  support;  but  in  no  case 
could  the  father  create  a  lien  against 
the  estate  of  the  minor,  or  fix  a  charge 
against  the  proceeds  of  the  sale  there- 
of, in  the  absence  of  specific  author- 
ization therefor  by  the  county  court." 

//.  Bight  to  collect  from  prittcipalf  cd* 
vancea  made  by  guardian. 

Where  the  guardian  has  made  prop- 
er advances  for  the  support  and  main 
tenance  of  his  ward,  they  may  be  re 
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paid  oat  of  the  principal  of  the  ward's 
estate,  if  the  income  is  insufficient. 
Hooper  v.  Royster  (1810)  1  Munf. 
(Va.)  119.  See  Lonar  v.  Norcome 
(1842)'  87  N.  C.  (2  Ired.  Eq.)  864,  su- 
pra, I.  a.  In  a  proper  case,  where  a 
guardian  haa  advanced  money  from 
his  own  funds  in  excess  of  the  in- 
come of  his  ward,  equity  will  reim- 
burse him  out  of  the  ward's  lands 
after  his  guardianship  has  terminated, 
either  by  a  sale  of  all  or  a  portion  of 
the  lands,  or  by  renting  the  same  and 
ipplyinff  the  rents  on  the  guardian's 
claim,  whichever  method  is  the  most 
practical  and  advantageous.  Bellamy 
T.  Thornton  (1893)  103  Ala.  404,  15 
So.  831.  Compare  with  Little  v.  West 
(1916)  145  Ga.  663,  89  S.  E.  682,  in- 
fra, IV.  Such  an  allowance  may  be 
made  in  a  suit  by  the  ward  upon  the 
KDardian's  bond.  State  ex  rel.  Dru- 
Uner  v.  Clark  (1861)  16  Ind.  97. 

The  right  to  reimbursement  out  of 
Qie  ward's  real  estate  for  advances  is 
denied  by  express  statute  in  some 
jarisdictions.  In  accord  with  the  prop- 
visions  of  the  statute,  such  reimburse- 
ment has  been  denied.  Dixon  v.  Ho- 
sick  (1897)  101  Ky.  231,  41  3.  W.  282; 
Bates  T.  Hall  (1898)  20  Ky.  L.  Rep. 
973,  47  S.  W.  216;  Fidelity  Trust  Co. 
v.  Butler  (1906)  28  Ey.  L.  Rep.  1268, 
91  S.  W.  676;  Wilson  v.  Fidelity  Trust 
Co.  (1906)  30  Ky.  L.  Rep.  263,  97  S. 
W.  763;  Baker  v.  Lane  (1909)  —  Ky. 

118  S.  W.  963;  Preble  v.  Longfellow 
(1860)  48  Me.  279,  77  Am,  Dec.  227; 
Brown  v.  Grant  (1886)  29  W.  Va.  117, 
11  S.  E.  900.  The  contrary  decision  in 
Jarret  v.  Andrews  (1870)  7  Bush 
(Ky.)  311,  to  the  effect  that  a  iruardian 
who  had  expended  money  belonging  to 
himself  for  the  support  of  his  ward  is 
entitled  to  subject  the  real  estate  of 
tile  ward  to  the  pajrment  of  such 
amount,  where  the  expenditure  was 
proper,  and  was  made  at  the  time  of 
the  Civil  War,  when  the  court  could 
not  easily  be  applied  to  for  authority 
to  make  the  expenditures,  is  overruled 
by  the  foregoing  cases.  In  Dixon  v. 
Hosick  (1897)  lOl  Ky.  231,  41  S.  W. 
282,  the  court  refused  to  -allow  a 
guardian,  who  was  the  stepfather  of 
his  ward,  to  recover  from  the  ward's 
land  advancements  made  by  him  for 


the  support  and  education  of  the  ward. 
The  case  of  Jarret  v.  Andrews  (Ky.) 
supra,  is  referred  to,  and  explained  by 
the  peculiar  facts,  and  it  is  stated  that 
"the  opinion  of  the  court  in  that  case 
is  in  conflict  wiUi  the  plain  provisions 
of  the  statute,  and  with  repeated  ad- 
judications of  this  court  in  passing 
upon  this  question  before  and  subse- 
quenUy  to  the  date  of  that  opinion, 
and  it  is  now  overruled."  What  is  said 
in  Dixon  v.  Hosick  is  said  with  refer- 
ence to  charging  real  estate,  and  not 
personal  property,  such  as  was  in- 
volved In  Campbell  v.  Golden  (Ky.) 
infra,  a  case  which  is  not  referred  to 
in  the  Dixon  Case.  The  statute  to 
which  reference  is  made  provides  that 
*'no  disbursement  shall  be  allowed  the 
guardian  for  the  maintenance  and  edu- 
cation of  the  ward  beyond  the  income 
Of  the  estate,  except  in  the  following 
cases,  unless  authorized  by  deed  or 
will  under  which  the  estate  is  derived. 
.  ,  .  When  it  is  best  .for  the  ward 
that  the  principal  of  his  personal  es- 
tate shall  be  applied  for  his  board  and 
tuition  and  the  court  upon  settlement 
of  the  accounts  shall  deem  such  appli- 
cation to  have  been  Judicious  and  prop- 
erly made.  But  neither  the  ward  nor 
his  real  estate  shall  be  made  liable  for 
any  such  disbursements." 

Under  some  statutes  advancements 
by  the  guardian  may  be  paid  out  of  the 
principal  of  the  ward's  personal  estate, 
where  Judiciously  and  properly  made. 
Campbell  v.  Golden  (1881)  79  Ky.  544; 
Com.  V.  Lee  (1905)  120  Ky.  433,  86  S. 
W.  990,  89  S.  W.  731;  James  v.  Bu- 
chanan (1884)  6  Ky.  L.  Rep.  446; 
Fidelity  Trust  Co.  v.  Rudtloff  (1905) 
28  Ky.  L.  Rep.  152,  89  S.  W.  119;  Preble 
V.  Longfellow  (1860)  48  Me,  279,  77 
Am.  Dec.  227.  rrhis  may  be  done,  even 
though  the  personal  estate  is  the  in< 
come  of  real  estate.  Fidelity  Trust  Co. 
V.  Rudtloff  (1905)  28  Ky.  L.  Rep.  162, 
89  S.  W.  119. 

///.  statutory  nam, 

a.  In  general. 

While,  as  shown  above,  the  rule 
denying  credit  to  the  guardian  for  ex- 
penditures from  the  principal  has  been 
announrad  in  some  cases  without  re- 
ferring to  statute,  the  rule  confining 
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the  guardian  to  the  principal  of  his 
ward's  estate  is  almost  wholly  a  crea- 
ture of  statute.  In  some  cases  the 
statute  is  not  clearly  set  out.  See 
Barnes  v.  Ward  (18S2)  46  N.  C  (Bus- 
bee»  Eq.)  93,  57  Am.  Dee.  690,  infra, 

IV.  Whether  the  statute  referred  to 
in  Barnes  t.  Ward  was  in  force  at  the 
time  of  the  decision  in  Shaw  t.  CToble 
(1869)  68  N.  C  377,  is  not  clear.  In 
lite  latter  case  a  guardian  who  ad- 
vaneed  money  for  his  ward  over  and 
above  the  income  of  his  estate,  in  or- 
der to  set  him  up  in  business  or  for 
other  purposes,  without  applying  to 
the  court  for  leave,  is  held  not  entitled 
to  charge  his  ward  for  it^ 

Ordinarily,  such  statutes  limit  ex- 
penditures to  income  unless  an  order 
of  court  is  obtained  authorizing  pay- 
ments from  the  principal.  Myers  v. 
Wade  (1828)  6  Rand.  (Va.)  444; 
Broadus  v.  Reason  (1831)  3  Leigh 
(Va.)  12.  It  seems  that  such  a  stat* 
ute  governed'  the  decision  in  Foteaux 

V.  Lepage  (1858)  6  Iowa,  123,  to  the 
effect  that  the  guardian  will  not  be 
permitted,  without  an  order  of  court, 
to  encroach  upon  the  principal;  at 
least,  "without  the  order  of  the  court, 
the  guardian  will  not  be  allowed  to 
keep  the  ward  in  idleness  and  igno- 
rance, and  expend  the  whole  of  his 
little  patrimony  in  payment  for  his 
board  and  clothing."  It  is  further 
stated  in  this  case  that,  when  the  es- 
tate of  the  ward  is  insuflteient  "for 
liis  nurture  and  education,  the  ward 
must  either  be  bound  out  as  an  appren- 
tice to  learn  a  trade,  or  application 
must  be  made  to  the  court  of  probate 
for  permission  to  encroach  upon  the 
principal  of  his  estate."  But  see  Ellis 
v.  Soper  (1900)  111  Iowa,  631,  82  N. 
W.  1041,  where  the  general  rule  was 
followed.  See  supra,  I.  a. 

In  Jackson  v.  Jadcson  (1844)  1 
Gratt  (Va.)  143,  the  court,  however, 
states  that  the  allowance  to  guardians 
for  the  support,  maintenance,  and  edu- 
cation of  infants  is  limited  to  the  in- 
come of  the  estate  of  the  infant; 
"unless  under  very  special  circum- 
stances." But  it  is  held  that  this  prin- 
ciple does  not  opurate  so  as  to  exclude 
all  sJlowance  for  permanent  im- 
provements put  up  by  the  guardian  or 


quasi  guardian  on  the  real  estate  of 
the  infant,  or  limit  such  allowance  to 
the  amount  of  the  income.  The  prin- 
cipal of  the  estate  "may,  under  circum- 
stances, be  applied  in  making  such 
improvements,  and  if  they  be  suit- 
able and  obviously  for  the  benefit  of 
tiie  infant,**  the  expenditure  may  be 
defrayed  out  ot  the  principal  of  the 
estate. 

In  some  jurisdictions  no  debts  can 
be  incurred  that  can  thereafter  be 
charged  against  the  ward's  real  estate ; 
authority  to  sell  the  real  estate  and 
use  the  proceeds  for  maintenance  of 
the  ward  must  be  obtained  in  advance ; 
but  it  seems  that  the  personal  estate 
may  be  appropriated  by  the  guardian 
without  a  previous  order  of  court. 
Preble  v.  Longfellow  (1860)  48  Me. 
279,  77  Am.  Dec.  227.  And  see  Ken- 
tucky cases,  supra. 

Some  statutes  require  all  expend- 
itures to  be  made  under  the  direction 
of  the  court.  It  has  been  held,  in  a 
case  governed  by  such  a  statute,  that 
the  courts  of  chancery  have  a  right 
in  peculiar  cases,  to  allow  a  guard- 
ian for  indispensable  expenses  in- 
curred on  account  of  his  ward, 
although  they  may  break  in  upon  the 
principal  estate,  and  no  previous  order 
the  court  has  been  obtained;  but 
that  this  will  only  be  done  in  very 
extraordinary  cases,' where  a  strong 
necessity  for  the  expenditures  is 
shown  and  a  satisfactory  reason  given 
why  a  previous  order  was  not  obtained. 
Davis  V.  Harkness  (1844)  6  lU.  173,  41 
Am.  Dec.  184.  This  rule  is  approved 
in  Bond  t.  Lockwood  (1864)  33  111. 
212.  In  Davis  v.  Harkness  (111.)  supra, 
where  a  person,  not  the  regularly  ap- 
pointed guardian,  obtained  possession 
of  the  infant's  estate,  and  acted  as 
such,  but  without  ever  rendering  any 
account  of  his  guardianship,  such  ex- 
penditure was  not  allowed. 

The  statute  involved  in  Ex  parte 
George  (1886)  63  Miss.  143,  prohibited 
all  expenditures  by  the  guardian  of  a 
minor  who  has  a  father  or  mother, 
without  the  order  of  court  It  seems 
fiiat  the  expenditures  involved  in  that 
ease  were,  in  part  at  least,  of  the  prin- 
cipal of  the  estate,  but  this  fact  is  un- 
inqwrtant,  in  view  of  the  statute. 
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There  having  been  no  order  of  court, 
the  mother,  who  was  the  ^ardian,  was 
held  not  entitled  to  credit  for  the  same. 
A  will  which  authorized  the  widow  to 
dispose  of  any  of  the  proper^  of  the 
testator  without  any  order  of  the  chan- 
cery court  waa  held  not  to  aaihoria 
tiie  widow  to  spend  the  money  for  the 
support  and  maintenance  of  her  wards, 
without  authority  from  the  chancery 
eoart  as  directed  by  the  statute. 

The  statute  governing  Moore 
Gtson  (1834)  1  How.  (Hiss.)  58,  is 
stated  not  to  authorize  the  guardian 
to  create  debts  or  make  expenditures 
at  his  own  disu«tion. 

t.  statute  outhorMnir  the  court  to  direot 
expendUurea    from    principal  upon 

A  statute  which  merely  directs  that, 
when  upon  the  representations  of  the 
guardian  the  income  of  the  ward's  es- 
tate appears  to  be  insufficient  for  his 
maintenance  and  education,  the  pro- 
bate judge  may  direct  a  sale  of  the 
estate  for  such  purpc»e,  has  been  held 
sot  to  take  fnnn  the  probate  court 
power  to  approve  expenditures  with- 
out an  order.  Bellamy  v.  Thornton 
(1893)  103  Ala.  404.  16  So.  831.  The 
fall  provisions  of  the  Alabama  statute, 
set  out  in  Bellamy  v.  Thornton,  were 
that,  "when  upon  ^e  representation  in 
writing  of  ttie  guardian  of  a  minor  it 
is  made  to  appear  to  the  satisfaction  of 
the  probate  judge  that  the  rents  and 
profits  of  the  estate  of  the  ward  are 
insufficient  for  his  maintenance  and 
education,  the  judge  of  probate  may 
direct  a  sale  of  such  portion  of  the 
estate,  real  and  personal,  of  the  ward 
as  may  be  necessary  for  that  purpose." 
The  court  referred  to  the  rule  in  some 
jurisdictions  tiiat  the  guardian,  to  jus- 
tify ezpen^torea  of  tiie  principal  and 
to  claim  rdmbarsement,  must  obtain 
the  proper  order  In  advance,  but  stat- 
ed that  in  Alabama  the  rule  has  been 
adopted  of  ratifying,  in  such  cases, 
that  which  would  clearly  have  been 
previously  authorized,  at  least,  to  the 
extent  of  allowing  credit  to  the  guard- 
ian upon  the  settlement  of  his  account, 
for  sums  paid  out  for  maintenance  and 
edacation  from  the  principal  of  the 
estate,  beyond  the  income  realized  by 
him. 


In  Sparling  t.  Balkum  (1872)  47 
Ala.  314,  it  is  stated  that,  if  the  in- 
come of  the  estate  is  insufficient  for 
tiie  maintaaanee  and  education  of  the 
ward,  it  mnst  be  so  m^e  to  appear 
to  the  satisfkcUon  of  the  probate  court, 
and  its  order  for  the  use  of  the  prin< 
cipal  obtained,  and  a  statute  is  cited  in 
this  connection.  It  is  further  stated, 
however,  that  where  a  guardian,  with 
the  care  and  consideration  of  a  parent, 
"is  mindful  of  his  ward's  mental  and 
moral  cultare  and  encroaches  upon  tiie 
corpus  of  tiie  small  estate  in  tJie  prop- 
er education  and  training  of  the  ward, 
the  court  should  be  more  disposed  to 
sanction  his  expenditures  than  where 
he  leaves  her  to  grow  up  in  ignorance, 
c(»umitting  her  perhaps  to  the  care  of 
unsuitable  persons,  and  not  seeing  her 
for  several  years  at  a  time.  It  is  with- 
in the  autborify  of  the  probate  court 
to  protect  the  expenditure  when  it  ex- 
ceeds the  income,  in  such  a  case  as 
the  court  would  have  ordered  it." 

e.  Statute  dfreeting  eourt  to  Mnd  out 
loord  when  estate  ie  IneuffMent. 

An  early  statute  in  Greorgia  made 
it  the  duty  of  the  court,  upon  it  being 
made  to  appear  that  the  annual  profits 
of  the  estate  of  an  orphan  were  not 
sufficient  for  the  education  and  main- 
tenance of  the  orphan,  to  bind  out 
such  orphan  to  some  person  who 
would  undertake  to  clothe,  maintain,, 
and  educate  him.  Under  this  statute, 
a  guardian  is  held  entitled  to  credit 
for  expenditures  from  the  principal  of 
the  ward's  estate,  after  proper  report 
to  the  ordinary  and  his  refusal  to  act. 
In  Rolfe  v.  Rolfe  (1854)  16  Ga.  461, 
an  action  by  a  ward  against  his  guard- 
ian for  an  account,  in  which  the  guard- 
ian defended  on  tiie  ground  that  the 
whole  of  the  ward's  estate  had  been 
expended  in  the  maintenance  and  edu- . 
cation  of  the  ward,  the  court  states 
that  under  this  statute,  in  cases  in 
which  the  annual  profits  of  the  estate 
of  an  orphan  "are  not  sufficient  for  hia 
education  and  maintenance,  it  is  the 
duty  of  his  guardian:  First,  to  report 
that  fact  promptly  to  the  court  of 
ordinary;  second,  to  abstain  from  ap- 
plying any  part  of  the  estate  to  the 
use  of  the  orphan,  except  such  as  may 
be  necessary  for  his  mere  mainte- 
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nance,  until  the  oourt,  after  receiving 
the  report,  has  failed  or  refused  to 
bind  out  the  orphan,  if  it  should  fail 
or  refuse  so  to  do;  in  which  caae,  ^ 
guardian  from  thenceforth  need  no 
longer  abstain  from  applying  tiie  es- 
tate of  the  orphan  to  his  education  and 
maintenance." 

No  special  report  need  be  made  to 
the  ordinary  to  call  his  attention  to 
the  fact  that  the  income  of  the  estate 
is  insufficient.  The  general  return  of 
the  guardian,  showing  the  condition  of 
the  estate,  is  suiGcient  notification 
Rolf     Rolf  (1866)  20  Ga.  325. 

And  it  has  been  held  that  ^ere 
the  annual  returns  show  that  the  ex- 
penses exceed  the  income,  the  guard- 
ian may  expend  the  principal.  Smith 
V.  Hilly  (1869)  29  Ga.  582.  In  this 
case,  an  action  by  the  guardian  to  re- 
cover certain  sums  paid  and  expended 
by  him  over  and  above  his  receipts  as 
guardian,  the  court,  in  holding  that 
there  was  a  right  of  recovery,  states 
that  "in  this  case  the  guardian  has 
made  annual  returns  showing  that  for 
several  years  the  expenses  of  the 
maintenance'  and  education  of  his 
ward  have  exceeded  her  income;  and 
the  only  question  is  whether  this  ex- 
cess ought  to  be  allowed  him  in  hi» 
account  Our  Statute  of  1799  .  .  . 
directs  that  guardians  shall  be  allowed 
all  'reasonable  disbursements  suitable 
to  the  circumstances  of  the  orphan,' 
and  then  declares  that,  when  it  shall 
appear  to  the  court  of  ordinary  that 
the  income  is  not  sufficient  for  the 
education  and  maintenance  of  the  or- 
phan, it  shall  be  the  duty  of  the  court 
to  bind  out  the  orphan  in  order  to 
secure  the  education  and  maintenance 
in  that  way.  The  work  of  education 
and  maiatenuice  is  to  go  on,  whether 
,tiie  child  be  bound  out  or  not.  The 
gnardian  must  go  on  with  it  till  he  is 
stopped  by  the  court  He  must  fur- 
nish to  the  court  information  of  the 
condition  of  the  estate,  as  was  done 
in  this  case,  by  his  annual  returns,  and 
then  proceed  with  the  work  of  educa- 
tion and  maintenance,  taking  care  not 
to  exceed  'reasonable'  limits  in  his  out- 
lays for  this  purpose,  until  the  court 
gives  him  notice  that  the  vrork  is  to 
be  done  in  another  mode,  that  is,  by 


binding  out  the  ward.  All  of  the 
charges  in  this  case  were  admitted  to 
be  true  and  proper  unless  they  were 
rendered  improper  by  the  single  fact 
that  they  exceeded  l^e  income.  We 
do  not  think  this  fact  randttwd  them 
Improper  in  this  ease,  because  the 
court,  by  leavisg  work  In  the  hands 
of  the  guardian  after  notice  of  that 
fact  from  him,  must  be  considered  as 
having  authorized  him  to  disregard 
that  fact." 

The  theory  of  these  decisions  was 
adhered  to  under  a  CJode  provision, 
BQbsequently  enacted,  that  "the  ex- 
penses  of  maintenance  and  •ducation 
must  not  exceed  the  annual  profits  of 
the  estate  «ccept  by  the  approval  9f 
the  ordinary,  previously  granted,"  and 
it  was  held  that  the  approval  need  not 
precede  the  act  of  disbursing,  al- 
though it  must  precede  the  allowance 
on  final  settlement.  The  court  states 
that  the  Code  provision  introduced  *'no 
exclusive  mode  by  which  the  ordi- 
naiy's  consent  is  to  be  expressed,  and 
that  one  of  the  legal  modes  still  is  by 
approving  the  regular  annual  returns 
of  the  guardian  when  the  returns  show 
on  their  face  that  the  expenses  have 
exceeded  the  income."  Cook  v.  Rainey 
(1878)  61  (3a.  452. 

In  Dowling  v.  Feeley  (1884)  72  Gu, 
667,  a  case  dealing  with  an  adminis- 
trator who  had  usurped  the  functions 
of  a  guardian,  the  court  recognizes  the 
rule  as  laid  down  in  the  foregoing 
cases,  but  states  that  there  should  be 
no  further  relaxation  of  the  restraint 
placed  upon  expenditures  in  excess  of 
income.  These  rules  were  again  ap- 
proved in  Poullain  v.  Poullain  (1886) 
76  Go.  420,  4  S.  E.  92.  The  rule  of 
these  cases  is  somewhat  limited  in 
Williams  v.  Adams  (1894)  94  Ga.  270, 
21  S.  E.  626,  where  the  court  states 
that  the  foregoing  cases  do,  in  effect, 
hold  that,  by  approving  the  regular 
annual  returns  of  the  guardian  show- 
ing on  their  face  that  the  expenses  of 
maintaining  and  educating  the  ward 
have  exceeded  the  income  of  the  estate, 
the  ordinary  consented  to  the  expendi- 
ture of  more  than  the  annual  profita 
for  these  purposes.  A  careful  examina- 
tion of  these  vases  "will  show  tiiat  the 
money  expended  by  the  guardian  In 
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euli  instance  was  directly  disbursed 
by  bim  for  the  ward's  maintenance 
lad  education.  In  other  words,  the 
returns  showed  unsquivocally  on  their 
faces  that  the  money  of  the  ward  was, 
in  fact,  used  by  the  guardian  for  these 
identical  purposes.  These  cases  and 
others  like  them  have  gone  quite  far 
enough  in  holding  that  a  guardian  will 
be  protected  in  encroaching  upon  the 
coipns  of  the  ward's  estate  under  these 
drcnmstances,  and  we  are  not  dis- 
posed to  extend  it  further." 

In  McQueen  t.  Fisher  (1918)  22  Ga. 
App.  394,  95  S.  E.  1004,  an  action  by 
one  to  whom  the  guardian  had  intrust- 
ed the  care,  schooling,  and  mainte- 
nance of  the  ward,  agreeing  to  pay 
tiierefor  a  stipulated  sum,  a  judgment 
in  favor  of  the  plaintiff  was  reversed, 
where  an  execution  thereunder  might 
have  been  levied  on  the  principal  of 
flie  estate,  and  where  there  had  been 
no  approval  of  the  ordinary,  previous- 
ly granted,  to  the  making  of  the  con- 
tract, the  court  stating  that,  "in  the 
abaenee  of  the  approval  of  the  ordinary 
of  any  encroachment  upon  tiie  corpus 
of  the  ward's  estate,  only  the  profits 
could  be  used  to  pay  for  the  main- 
tenance and  schooling  of  the  ward, 
and  we  think  that,  in  order  to  sustain 
the  verdict  and  judgment  rendered,  it 
would,  at  least,  have  been  necessary 
to  show  that  there  were  such  profits." 

Expenditures  by  the  ward  prior  to 
tite  appointment  of  Uie  guardian,  for 
necessaries,  were  held  not  to  be  gov- 
erned Xfy  the  statute  providing  that 
the  guardian  might  pay  debts  incurred 
for  such  necessaries  without  taking 
the  action  above  prescribed  under  the 
statate.  Rolfe  v.  Rolfe  (1864)  16  Ga. 
451. 

See  Re  Carter  (1862)  2  Ohio  Dee. 
Reprint,  665,  supra,  I.  a,  as  to  expenses 
prior  to  guardianship. 

i.  Statute  directing  guardian  to  appljf 
UieomB  to  support  and  maintenance. 

An  Illinois  statute  provides  that 
*^e  guardian  shall  manage  the  es- 
tate of  his  ward  frugally,  and  without 
waste,  and  apply  the  income  and  profit 
thereof  so  far  as  the  same  may  be  nec- 
essary to  the  comfort  and  suitable  sup- 
port and  education  of  his  ward."  In 
Hazelrigg  v.  Pursley  (1896)  69  111. 


App.  467,  the  language  of  thia  statute 
is  held  to  exclude  tiie  idea  that  the 
principal  can  be  so  used  without  au- 
thority of  the  court,  and  the  court,  in 
refusing  to  credit  the  guardian  with 
expenditures  of  principal,  where  the 
guardian  had  failed  to  loan  the  money 
as  the  statute  provided  and  to  make 
full  and  specific  reports  showing  the 
items  of  expenditnre,  stated:  "Had 
this  been  done  annually,  the  court 
would  have  been  able  to  ascertain 
whether  it  was  necessary  to  expend 
more  than  the  income,  and  in  view  of 
the  evidence  in  this  record  it  is  prob- 
able that  upon  a  full  hearing  it  would 
have  been  found  that  the  income  from 
interest  and  the  ward's  services  would 
have  equaled,  and  perhaps  exceeded, 
all  necessary  outlays  for  nurture  and 
education.  Having  failed  to  pursue 
this  course,  the  guardian  should  not 
be  permitted,  now,  to  take  credit  for 
more  than  what  the  money  would  have 
produced,  if  loaned  as  the  law  re- 
quired, nor  more  than  he  is  able  to 
show  was  actually  expended,  in  addi- 
tion to  the  fair  value  of  i^e  board 
furnished  by  himself,  less  what  the 
ward's  services  were  reasonably 
worth." 

m*  Stetute  auOwrielng  expenOUvM  from 
principal. 

The  statute  in  Kentucky  authorized 
expenditures  from  the  principal  of  the 
ward's  personal  estate  for  his  board 
and  tuition  when  such  expenditures 
were  best  for  the  ward,  and  the  court 
upon  settlement  of  aeconnts  shall 
deem  such  expenditures  to  have  been 
judicious  and  properly  made.  And  an 
James  v.  Buchanan  (1884)  6  Ky.  L. 
Rep.  446,  it  is  held  that  the  guardian 
may  go  upon  the  principal  of  the 
ward's  personal  estate  where  it  is  nec- 
essary to  do  so  in  order  to  maintain 
and  educate  the  ward  in  a  manner 
suited  to  the  ward's  present  condition 
and  prospect  in  life.  It  has  been 
stated,  however,  that  a  guardian  can 
never  be  allowed  for  expenditures  be- 
yond the  income  of  the  ward's  estate, 
except  in  the  instances  specified  by 
statute.  Chapeze  v.  Bowman  (1883) 
4  Ky.  L.  Rep.  624;  Hedges  v.  Hedges 
(1903)  24  Ky.  L.  Rep.  2220,  73  S.  W. 
1112.  When  credit  for  an  expenditure 
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of  income  is  sought  by  the  guardian^ 
the  burden  is  on  him  to  show  that  he 
is  entitled  thereto  under  the  statute. 
Hedges  t.  Hedges  (Ey.)  supra. 

Es^enditures  by  th«  guardian  of 
money  received  by  his  w&rd  from  the 
Federal  government  as  a  pension  to 
children  of  deceased  soldiers  may  be 
spent  upon  the  maintenance  and  edu- 
cation of  the  ward,  under  this  statute. 
Franklin  v.  Embry  (1903)  25  Ky.  L. 
Rep.  1075.  76  S.  W.  1086.  The  court 
states  that  it  was  not  the  purpose  of 
the  govermnent  that  an  estete  should 
be  accumulated  for  the  use  of  the 
ward  after  he  arrived  at  mature  years, 
but  to  take  care  of  him  and  educate 
him  when  he  was  presumably  unable 
to  take  care  of  himself. 

See  Anderson  v.  Steddum  (1917)  — 
Tex.  Civ.  App.  194  S.  W.  118S,  in- 
fra, III.  f. 

f.  statute  confining  expendtturea  to  i/n- 
come  eaecept  upon  order  of  court. 

Some  of  the  statutes  limiting  ex- 
penditures to  income  expressly  declare 
that  the  guardian  shall  not  exceed  the 
income  of  the  ward  unless  allowed  to 
do  so  by  order  of  court.  Failure  to 
obtain  the  order  of  court  precludes 
an  allowance  for  expenditures  of  prin- 
cipal. Austin  V.  Lamar  (1851)  23 
Miss.  189;  Brown  v.  HuIIins  (1852) 
24  Miss.  204;  Frelick  v.  Turner  (1863) 
26  Miss.  SdS;  Gilbert  v.  McEachen 
(1860)  88  Miss.  469;  Sample  v.  Lane 
(1871)  45  Miss.  556  (obiter) ;  Wiggle 
v.  Owen  (1871)  45  Miss.  691;  Dalton 
V.  Jones  (1876)  61  Miss.  585;  Boyd  v. 
Hawkins  (1882)  60  Miss.  277.  See 
Greorgia  statute  involved  in  Cook  v. 
Rainey  (1878)  61  Ga.  452,  and  subse- 
quent cases  in  thia  state,  supra;  see 
also  Michigan  statute  involved  in  Re 
Hoag  (1903)  134  Mich.  861.  96  N.  W. 
439,  supra,  I.  a. 

Other  statutes  of  this  kind  express- 
ly provide  that,  unless  an  order  of 
court  is  obtained  to  expend  more  than 
the  income  of  the  ward's  estate,  the 
guardian  shall  not  be  allowed  in  any 
case,  for  the  maintenance  and  educa- 
tion of  the  ward,  more  than  the  income 
of  the  estate.  Failure  to  comply  with 
the  requirements  of  this  statute  by  ob- 
taining an  order  of  court  prevents  the 
guardian  being  credited  with  expend- 


iture in  excess  of  income.  Campbell 
V.  Clark  (1897)  63  Ark.  450,  39  S.  W. 
262;  Hudson  v.  Newton  (1907)  83  Ark. 
223, 103  S.  W.  170;  Smythe  v.  Lumpkin 
(1884)  62  Tez.  242;  Jones  t.  Parker 
(1886)  67  Tez.  76,  8  S.  W.  222;  Do 
Cordova  v.  Rogers  (1908)  97  Tex.  60, 
76  S.  W.  16;  Eastland  v.  Williams 
(1898)  —  Tex.  Civ.  App.  45  S.  W. 
412,  affirmed  as  to  this  point  in  (1898) 
92  Tex.  113,  46  S.  W.  32;  Freedman  v. 
Vallie  (1903)  —  Tex.  Civ.  App.  — , 
76  S.  W.  822;  Nicholson  v.  Nicholson 
(1910)  69  Tex.  Civ.  App.  857,  126  S. 
W.  965;  Davis  v.  White  (1919)  — 
Tex.  Civ.  App.  — ,  207  S.  W.  679; 
Dallas  Trust  &  Sav.  Bank  v.  Pitchford 
(1919)  —  Tex,  Civ.  App.  — ,  208  S.  W. 
724;  Rinker  v.  Streit  (1880)  33  Gratt. 
(Va.)  663  (statute  limited  to  prin- 
cipal, which  is  real  estate) ;  Gumming 
V.  Simpson  (1881)  —  Va.  — ,  1  S.  E. 
657;  Whitehead  v.  Bradley  (1891)  87 
Va.  676,  13  S.  E.  195;  Harkrader  v. 
Bonham  (1891)  88  Va.  247,  16  S.  E. 
159.  See  Barton  v.  Bowen  (1876)  27 
Gratt.  (Va.)  849,  supra,  I.  a.  And  see 
Virginia  cases,  supra.  III.  a;  Brown  v. 
Grant  (1886)  29  W.  Va.  117,  11  S.  E. 
900;  Windon  v.  Stewart  (1897)  48 
W.  Va.  711,  28  S.  E.  776;  Campbell  v. 
O'Neill  (1911)  69  W.  Va.  459,  72  S.  E. 
732. 

In  other  jurisdictions  it  is  provided 
by  Code  that  a  guardian  cannot  claim 
against  the  estate  of  his  ward  beyond 
the  revenues,  where  the  advances  were 
not  authorized  by  a  decree  of  court 
rendered  on  the  advice  of  a  family 
meeting.  Moore  v.  Nicholls  (1833) 
6  La.  488.  Barbarin  v.  Barbarin 
(1848)  3  La.  Ann.  263;  Hubbell  v. 
Hubbell  (1860)  5  La.  Ann.  524;  Payne 
V.  Scott  (1859)  14  La.  Ann.  773;  Sam- 
uel's Succession  (1869)  21  La.  Ann. 
15;  Mahony  v.  Mahony  (1889)  41  La. 
Ann.  135.  This  Code  provision  has 
been  held  to  apply  to  expenditures 
made  in  the  management  and  preserva- 
tion of  the  ward's  estate.  Payne  v. 
Scott  (1859)  14  La.  Ann.  773  (action 
by  one  who  had  furnished  supplies 
to  the  guardian,  to  recover  therefor) ; 
Mahony  v.  Mahony  (La.)  supra.  It 
has  been  held  in  Louisiana  ^at  ex- 
penditures cannot  be  charged  against 
the  principal  without  the  advice  of  « 
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family  meeting,  nothing  being  said  as 
to  the  necessi^  of  an  order  of  court. 
HcWilliams  v.  McWilliams  (1860)  16 
Li.  Ann.  88;  Crane's  Tutorship  (1895) 
47  La.  Ann.  896,  17  So.  481;  Sims  v. 
BiUington  (1898)  60  La.  Ann.  968,  24 
So.  687;  Watson's  Tutorship  (1899)  51 
La.  Ann.  1641,  26  So.  409. 

Expenditures  from  the  principal, 
authorized  by  a  family  meeting  in- 
voked hy  the  tutor,  seem  to  have  been 
allowed  in  Watson's  Tutorship  (La.) 
iQpra. 

In  Webre's  Succession  (1884)  86 
La.  Ann.  812,  the  guardian  of  an  in- 
sane person  was  denied  credit  for 
charges  made  which  encroached  on 
the  capital  of  the  estate,  where  the 
charges  were  not  authorized  by  the 
family  meeting.  This  holding  ^  was 
made,  notwithstanding  the  ward  re- 
quired great  care  and  attention  on 
tiie  part  of  the  guardian,  at  whose 
house  he  lived  during  that  time,  and 
the  court  admitted  that  the  refusal 
of  the  allowance  worked  a  consider- 
able hardship,  but  it  is  stated  that  the 
lav  is  imperative  and  must  be  obeyed. 

In  Deblanc  v.  Levasseur  (1874)  26 
La.  Ann.  541,  where  the  tutor  obtained 
the  individual  consent  of  persons  who 
had  composed  a  family  meeting  on  a 
previous  occasion,  to  make  use  of  the 
capital  of  the  minor's  estate  as  he  did, 
the  court  disallowed  the  expenditure. 
Whether  t^is  was  because  the  individ- 
ual consent  was  not  a  sufHcient  con- 
sent of  the  family  meeting,  or  whether 
it  was  because  of  the  absence  of  an 
order  of  court,  is  not  dear. 

In  Randlett  v.  Ctordy  (1880)  32  La. 
Ann.  904,  an  action  by  the  vendor 
against  the  guardian  of  a  minor  for 
▼horn  the  guardian  had  purchased 
land,  it  was  held  that  minors  are  not 
bound  by  debts  contracted  by  their 
tators,  even  when  acting  under  the 
advice  of  homologated  family  meet- 
ing, where  they  arise  from  purchases 
or  investments  made  on  credit,  and 
where  the  means  of  the  minors  do  not 
jaatify  the  contraction  of  such  debts, 
or  where  such  investments  are  not  of 
the  surplus  of  their  revenue,  nor  re- 
quired for  their  maintenance,  educa- 
tion, or  support. 

It  follows  from  the  rule  that  the 


guardian  cannot  exceed  the  income  of 
his  ward's  estate,  that  he  cannot,  by 
contract,  bind  the  estate  beyond  the 
income,  and  this  has  been  held.  Dal- 
ton  V.  Jones  (1876)  61  MIh.  685.  But 
in  Williams  v.  Bonner  (1901)  79  Miss. 
664,  31  So.  207,  a  physician  who  had 
rendered  services  to  the  ward  at  the 
request  of  the  guardian,  in  time  of 
great  emergency,  was  allowed  to  re- 
cover from  the  estate  of  the  ward,  al- 
though the  value  of  the  services  ex- 
ceeded the  income,  the  court  stating 
that  the  doctrine  relating  to  the  duty 
of  a  trustee  in  common  law  (and  in 
this  category  the  guardian  stands  for 
his  ward)  requires  him,  when  the  life 
of  the  cestui  que  trust  is  put  in  com- 
petition with  the  expenditure  of  his 
property,  to  sacrifice  the  latter,  if 
need  be,  for  the  former. 

A  mortgage  given  on  the  ward's  es- 
tate cannot  be  enforced.  Sample  v. 
Lane  (1871)  45  Miss.  556  (mortgage 
given  in  management  of  ward's  es- 
tate). 

The  Virginia  statute  which  required 
a  previous  order  in  case  of  real  estate 
only  was  held,  in  Whitehead  v.  Brad- 
ley (1891)  87  Va.  676,  IS  S.  E.  195, 
to  apply  to  the  proceeds  of  real  estate 
which  had  been  sold  by  the  guardian 
under  an  order  of  court,  upon  a  peti* 
tion  asking  for  the  sale  and  invest- 
ment in  interest-bearing  stock,  the 
guardian,  after  the  sale  and  receipt 
of  the  proceeds,  having  expended  part 
of  it  in  the  maintenance  of  his  ward. 
That  the  proceeds  of  real  estate  can- 
not be  spent  by  a  guardian  without  an 
order  of  court  is  held  also  in  Cum- 
ming  V.  Simpson  (1887)  —  Va.  — , 
1  S.  E.  657. 

Such  a  statute  applies  to  principal 
which  is  money  as  well  as  to  that 
which  is  property.  Austin  v.  Lamar 
(1851)  23  Miss.  189. 

Pension  money  received  by  the 
ward  from  the  Federal  government  is 
not  income  within  the  meaning  of  the 
Texas  statute,  and  therefore  the 
guardian  cannot  pay  out  the  same 
without  an  order  of  court.  Anderson 
v.  Steddum  (1917)  —  Tex.  Civ.  App. 
— ,  194  S.  W.  1133.  A  guardian  was 
allowed  to  charge  for  the  support  and 
maintenance  of  his  ward  out  of  mon- 
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ey  received  as  a  pension  from  the  Fed- 
eral government*  in  Re  Besondy 
(1884)  32  Minn.  385,  50  Am.  Rep.  579, 
20  N.  W.  366,  without  any  question  as 
to  the  use  of  principal.  See  Franklin 
V.  Embry  (1903)  25  Ky.  L.  Rep.  1076, 
76  S.  W.  1086,  supra.  III.  e. 

An  increase  in  slaves  was  held  not 
to  be  income,  and  therefore  not  to  be 
considered  in  determining  the  expend- 
itures that  a  guardian  might  properly 
make,  in  Anderson  v.  Thompson 
(1840)  11  Leigh  (Va.)  489. 

The  expenditures  will  be  allowed 
the  guardian  although  in  excess  of 
the  incpme  of  the  property  in  his 
hands,  if  not  in  excess  of  the  income 
of  the  entire  property,  part  of  which 
is  in  the  hands  of  an  a^inistrator  of 
the  estate  of  an  ancestor.  Foreman 
V.  Murray  (1836)  7  Leigh  (Va.)  412. 

It  is  immaterial  under  this  statute 
that  the  expenditure  was  made  by  a 
third  person.  Dallas  Trust  &  Sav. 
Bank  v.  Pitchford  (1919)  —  Tex.  Civ. 
App.  — ,  208  S.  W.  724. 

In  Logan  v.  Gay  (1906)  99  Tex. 
603,  90  8.  W.  861,  92  S.  W.  255,  the 
Texas  statute  was  held  not  to  apply 
to  expenditures  for  the  ward's  support 
by  a  third  person  prior  to  guardian- 
ship ;  but  it  is  held  that  the  court  may 
approve  of  such  a  charge.  The  con- 
trary opinion  expressed  in  De  Cor- 
dova V.  Rogers  (1903)  97  Tex.  60,  76 
S.  W.  16,  is  disapproved. 

There  can  be  no  credit  to  iihe  guard- 
ian for  expenditures  from  the  income 
for  necessaries,  on  the  theory  that  if 
the  necessaries  had  been  furnished 
by  a  stranger  the  price  could  have 
been  recovered  in  a  suit  against  a 
minor.  Boyd  Hawkins  (1882)  60 
Hiss.  277. 

The  approval  by  the  court  of  annual 
accounts  of  the  guardian  showing  ex- 
penditures in  excess  of  income  does 
not  amount  to  an  allowance  of  ex- 
penditures from  the  principal  and 
cure  the  want  of  a  previous  order, 
Gilbert  v.  McEachen  (1860)  88  Miss. 
469.  But  see  Greorgia  decisions,  su- 
pra, III.  c. 

A  mere  verbal  direction  by  the  court 
is  not  a  sufficient  order  for  such  ex- 
penditures. Jones  V.  Parker  (1886) 
^67  Tex.  76,  3  S.  W.  222.   The  order 


must  be  a  specific  one,  entered  of  rec- 
ord. Blackwood  v.  Blackwood  (1399) 
92  Tex.  478,  49  S.  W.  1045. 

Under  a  statute  providing  that  the 
court  may  direct  a  guardian  to  expend 
a  specific  sum  for  the  education  and 
maintenance  of  his  ward,  although 
such  sum  may  exceed  the  income  of 
the  ward's  estate,  the  court  cannot 
authorize  the  expenditure  of  any  por- 
tion of  the  principal  of  the  ward's 
estate  for  his  education  and  mainte- 
nance, without  fixing  a  specific  amount 
to  be  expended;  this  statute  clearly 
and  explicitly  places  upon  the  court 
the  duty  and  responsibility  of  deter- 
mining what  amount  shall  be  deemed 
sufficient  for  the  proper  maintenance 
and  education  of  the  ward,  and  unless 
a  specific  sum  is  fixed  by  the  court 
for  such  purpose  the  guardian  can 
only  expend  the  income  of  the  estate. 
Wheeler  v.  Duke  (1902)  29  Tex.  Civ. 
App.  20,  67  S.  W.  909. 

Such  statutes  as  are  under  consid- 
eration in  this  subdivision  are  held  to 
take  from  the  probate  court  the  discre- 
tion to  approve  expenditures  in  excess 
of  income,  where  made  without  a 
precedent  order  of  court.  Campbell 
V.  Clark  (1897)  63  Ark.  450,  39  S.  W. 
262,  approved  in  Thomas  v.  Thomas 
(1917)  126  Ark.  679,  191  S.  W.  227, 
and  Diffie  v.  Anderson  (1919)  —  Ark. 
— ,  208  S.  W.  428;  Austin  v.  Lamar 
(1851)  23  Hiss.  189;  Smythe  v.  Lump- 
kin (1884)  62  Tex.  242;  De  Cordova 
T.  Rogers  (1903)  97  Tex.  60,  75  S.  W. 
16;  Eastland  v.  Williams  (1898)  — 
Tex.  Civ.  App.  — >  46  S.  W.  412,  af- 
firmed as  to  this  point  in  (1898)  92 
Tea.  113,  46  S.  W.  32;  Rinker  v.  Streit 
(1880)  33  Gratt.  (Va.)  663;  White- 
head V.  Bradley  (1891)  87  Va.  676,  13 
S.  E.  196. 

But  in  Frelick  v.  Turner  (1853)  26 
Miss.  393,  the  right  of  the  court  to 
approve  expenditures  from  the  prin- 
cipal is  assumed,  although  the  court 
refused  to  allow  such  expenditures  in 
that  case.  It  is  stated:  **It  is  only 
in  very  special  cases  such  as  could 
not  be  foreseen  that  the  court  ought 
under  any  circumstances  to  sanction 
a  charge  of  this  kind,  not  previously 
authorized  by  the  court  It  is  no 
answer  to  say  that  the  charge  is  not 
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unreasonable  or  such  as  the  eoart 
would  or  might  have  previously  given 
the  gaardian  authority  to  make.  He 
has  taken  upon  himself  to  disregard 
the  plain  and  statutory  provisions  of 
the  law,  and  to  substitute  his  own 
jadgment  abont  a  matter  which  could 
0DI7  be  regulated  by  the  jadgment  of 
the  court"  In  the  sabeequent  case  of 
WUUams      Bonner  (1901)  79  Miss. 
664,  31  So.  207,  the  principal  of  the 
^tate  of  a  ward  was  held  bound  for 
medical  services,  for  which  the  guard- 
ian had  contracted  in  a  time  of  emer- 
gency, witiiout  an  order  of  court.  The 
court  states  that  "the  general  rule  un- 
doubtedly is  tiiat  a  guardian  may  not 
ordinari^  erceed  the  income  of  the 
Tsrd  in  his  maintenance  and  educar 
tion,  without  a  previous  order  of 
court  therefor.   But  there  are  excep- 
tions to  the  rule,  and  in  a  case  where 
the  court,  if  it  had  foreseen  the  event, 
vould  have  made  an  allowance  there- 
for, though  exceeding  the  income  of 
Qie  estate,  there  the  guardian  of  his 
own  antliority,  and  without  previous 
authorization,  may  make  the  neces- 
sary  expenses."     Accordingly,  the 
physician  who  had  rendered  the  serv- 
ices  was  held  entitled  to  recover  the 
value  thereof  from  the  estate  of  the 
ward.  In  Myers  v.  Myers  (1900)  47 
W.  Va.  487,  S5  S.  E.  868,  expenditures 
by  a  guardian  from  the  principal  of 
the  ward's  estate   were  sustained, 
where  the  eame  had  been  approved  by 
the  court  and  no  appeal  taken,  the 
question  arising  in  a  subsequent  ac- 
tion by  t^e  ward  against  the  guardian. 
The  court,  referring  to  the  statute  re- 
quiring an  order  of  court  for  the 
expenditure    of    principal,  states: 
'^is  law  was  never  intended  in  all 
its  strictness  to  apply  to  estates  of 
small  or  inconsiderable  value,  or  in 
eases  of  emergency  or  necessi^. 
.  .  .  It  is  the  duty  of  a  court  of 
chancery  having  jurisdiction  of  such 
matters  to  so  construe  it  as  to  make 
it  operate  with  justice  and  equity." 
The  court,  in  sustaining  its  judgment 
that  the  expenditures  could  be  al- 
lowed without  a  previous  order  of 
court,  does  so  on  the  theory  that  the 
articles  furnished  by  the  guardian  were 
necessaries,  and  that  a  guardian  has 


the  same  right  to  famish  neeesMries 
to  his  ward  as  any  other  individual, 
and  may  hold  the  ward  personally  re- 
sponsible therefor.  In  CJampbell  v. 
O'Neill  (1911)  69  W.  Va.  459,  72  S. 
E.  7S2,  t^e  court,  referring  to  this 
statute,  states:  "Notwithstanding 
this  statute,  however,  a  court  of  equity 
may,  upon  the  principles  of  the  Vir- 
ginia cases  cited  and  Myers  t.  Blyers 
(W.  Va.)  supra,  where  it  has  the  en- 
tire matter  before  it  for  settlement, 
reimburse  a  guardian  out  of  the  prin- 
cipal of  the  ward's  personal  estate 
for  disbursements  which  the  law  re- 
gards for  necessaries.  The  general 
rule,  however,  is  that,  where  eiipend- 
itures  of  this  kind  have  been  made 
without  a  previoas  order  of  the  court, 
some  good  excuse  must  be  furnished  to 
the  court  why  application  was  not 
made  to  the  court  for  the  authority 
before  doing  so."  In  Campbell  v. 
O'Neill,  a  part  of  the  expenditures 
were  for  a  college  education,  and  it  is 
held  that  expenditures  for  this  pur- 
pose cannot  be  regarded  as  expend- 
itures for  neeesaaries,  withio  the 
meaning  of  the  Myers  Case. 

IT,  Power  of  court. 

While  this  note  does  not  deal  gen- 
erally with  the  power  of  a  court  over 
payments  out  of  the  principal  of  the 
ward's  estate,  it  may  be  stated  in 
passing  that  it  has  been  held  that  the 
court  may  authorize  expenditures  of 
the  principal.  Chapline  v.  Moore 
(1828)  7  T.  B.  Mon.  (Ky.)  150;  Moore 
V.  Casott  (1884)  1  How.  (Hiss.)  63; 
Stephens  t.  Howard  (1880)  82  N.  3, 
Eq.  244;  Re  Bostwick  (1819)  4  Johns. 
Ch.  (N.  T.)  100;  Hart  v.  Czapski 
(1883)  11  Lea  (Tenn.)  151;  Ex  parte 
Green  (1820)  1  Jac.  &  W.  253,  37  Eng. 
Reprint,  872,  But  see  Walker  v,  Weth- 
erell  (1801)  6  Ves.  Jr.  473,  31  Eng. 
Reprint,  1150,  supra,  I.  c;  Re  Adkins 
(1915)  38  Ont,  h.  Rep.  110,  7  Ont 
Week.  N.  664. 

And  see  cases  cited  infra,  in  this 
subdivision,  as  to  when  the  court  will 
exercise  this  discretion. 

In  Little  v.  West  (1916)  145  Ga. 
663,  89  3.  E.  682,  an  action  involving 
a  sale  of  real  estate  by  a  guardian  to 
pay  for  improvements  made  thereon, 
it  is  stated  in  the  headnotes  that  "(a) 
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primarily  the  income,  and '  not  ttie 
corpus  of  a  ward's  property,  is  to  be 
resorted  to  for  the  purpose  of  educa- 
tion, maintenance,  and  making  neees- 
sary  repairs  on  the  ward's  property, 
(b)  The  ordinary  may  in  his  discre- 
tion allow  the  corpus  of  a  ward's  es- 
tate, in  whole  or  in  part,  to  be  used 
for  the  education  and  maintenance  of 
the  ward,  (c)  But  a  guardian  is  not 
authorized  to  sell  or  encumber  the 
property  of  his  ward  for  the  purpose 
of  erecting  permanent  improvements 
on  ft,  or,  if  he  erects  permanent  im- 
provements on  it  with  his  own  money, 
he  cannot  obtain  a  legal  order  of  the 
ordinary,  or  court  of  ordinary,  to  sell 
it  to  reimburse  himself." 

In  Long  V.  Norcom  (1842)  37  N.  C. 
(2  Ired.  Eq.)  354,  it  is  stated  to  be 
"the  general  rule  that  the  court  will 
not  go  beyond  the  income  of  the 
child's  estete  for  maintenance  and 
education,  and  much  less  is  the  court 
inclined  to  authorize  the  guardian,  of 
his  own  head,  to  encroach  on  the  cap- 
ital of  the  ward's  property  for  those 
purposes.  But  we  conceive  it  is 
wrong  to  say  that  those  rules  are  so 
positive  and  strict  as  to  admit  of  no 
exceptions." 

The  court  is  empowered  by  statute 
in  some  jurisdictions,  to  authorize  ex- 
penditures from  principal.  Austin  v. 
Lamar  (1851)  23  Miss.  189;  Scott  v. 
Porter  (1870)  44  Miss.  364;  Dalton  v. 
Jones  (1875)  51  Mias.  686;  Re  Paton 
(1894)  7  Misc.  377,  28  N.  Y.  Supp.  160. 

And  see  supra,  III.  generally. 

Under  a  statute  providing  ''that  the 
court  shall  have  full  power  and  au- 
thority from  time  to  time  upon  the 
application  of  the  guardian  or  next 
friend  of  such  infant  or  infants  to 
order  and  decree  the  proceeds  of  such 
sale  or  sales  [of  the  infant's  property] 
to  be  disposed  of  and  appropriated  in 
such  manner  as  may  appear  to  them 
most  consistent  with  equity  and  the 
welfare  and  interest  of  such  infant  or 
infants,"  it  is  held  that  the  chancellor 
may,  upon  proper  application  and  in 
the  exercise  of  a  sound  and  prudent 
discretion,  direct  from  time  to  time 
the  disbursements  of  portions  of  the 
principal  fund  for  the  necessary  and 
economical  maintenance,  support,  and 


education  of  the  infant,  even  to  the 
consumption  of  the  whole  amount. 
Withers  v.  Hickman  (1845)  6  B.  Hon. 
(Ey.)  292. 

A  statute  referred  to  in  Stewart  *v. 
Lewis  (1849)  16  Ala.  734,  authorized 
the  court  to  direct  the  sale  of  real  es- 
tate for  the  maintenance  and  educa- 
tion of  the  ward,  where  the  personal 
estate  and  the  income  of  the  real  es- 
tate were  insufl^ient  for  such  purpose. 

The  fact  ttiat  the  guardian  and 
ward  are  nonresidents  does  not  pre- 
vent the  court  from  authorizing  an 
expenditure  of  principal.  Hart  v. 
Czapski  (1883)  11  Lea  (Tenn.)  151. 

Some  statutes  deny  the  power  to  the 
court  to  authorize  expenditures  of 
principal,  under  certain  circum- 
stances. Thus,  it  is  held  in  Brodess 
v.  Thompson  (1828)  2  Harr.  &  G. 
(Md.)  120,  that  the  orphans'  court 
has  no  authority  to  direct  a  guardian 
to  use  the  principal  of  personal  prop- 
erty in  making  improvements  on  the 
ward's  real  estate,  under  the  Mary- 
land statute.  The  statute  under  which 
this  decision  was  made  authorized  the 
guardian  to  apply  a  part  or  whole  of 
the  personal  estate  of  the  ward  to 
his  education,  upon  the  order  of  the 
orphans'  court  Expenditure  of  the 
principal  for  no  other  purpose  was 
provided  for,  and  the  court  held  that 
there  was  no  authority  for  expending 
the  principal  for  other  purposes,  and 
accordingly  the  orphans'  court,  which 
was  a  court  of  limited  jurisdiction, 
had  no  authority  to  authorize  such 
expenditure. 

Whatever  may  be  the  power  of  a 
court  as  to  authorizing  expenditures 
from  principal,  it  has  been  repeatedly 
stated  that  such  expenditures  will  not 
be  authorized,  except  fn  an  urgent 
case.  The  court  in  (3hapline  v.  Moore 
(1828)  7  T.  B.  Mon.  (Ky.)  160,  thus 
discusses  the  power  of  the  court:  "A 
court  of  equity  never  sanctions  the 
conduct  of  a  guardian  to  break  in 
upon  the  capital  of  the  infant's  estate, 
by  his  own  authority;  the  court  may 
be  applied  to  under  extraordinary  cir- 
cumstances, and  has  rarely  permitted 
by  its  own  order  a  reduction  of  the 
capital;  the  circumstances  must  be 
cogent  and  extraordinary  to  induce 
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Uw  court  to  auent  to  break  in  np- 

OQ  the  capital;  the  income  may  be 
anticipated  under  suitable  circum- 
stances, bat,  for  the  mere  purpose 
of  maintenance  of  a  child  in  health 
and  infan<^,  a  court  of  equity  will 
not  permit  «.  sinldnff  of  tiie  capital. 
Cases  of  hardship  may  occur  where 
the  estate  of  the  ward  is  not  sufficient 
for  maintenance  and  education  out  of 
the  yearly  profits  or  interest,  but  it  is 
better  that  an  individual  should  suffer 
such  a  hardship  than  to  break  through 
a  general  rule,  to  the  endangering  the 
interests  of  all  infanta."    The  court, 
in  Villard  v.  Robert  (1848)  21  &  & 
Eq.  (2  Strobh.)  40,  49  Am.  Dec.  664, 
iftw  stating  that  s  guardian  will  not 
be  permitted  to  expend  upon  the  main- 
tenance and  education  of  his  ward 
more  than  the  income  of  the  estate, 
without  the  sanction  of  the  court,  con- 
tinues:  The  court  itoelf,  on  an  ap- 
ptication  proper  as  to  time,  wonid 
proceed  ^th  the  utmost  degree  of 
eaation,  and  would  withhold  its  sanc- 
tion except  in  a  caae  of  strong  neees- 
si^,  or  advantage  to  the  ward,  very 
clearly  made  out    In  a  case  where 
.  the  ward  had  considerable  expectan- 
cies, or  his  estete  had  not  yet  been 
reduced  to  possession,  or  he  was  like* 
ty  to  suffer  for  the  common  necessa- 
ries of  life,  or,  exhibiting  fine  talents, 
it  was  desirable  to  expend  his  small 
estate  in  his  education,  with  a  view  to 
Ms  future  advtuicement  in  life,  in 
these  and  similar  Instences  of  neces- 
sity or  advantage  to  the  ward,  the 
court  would  authorize  the  expenditure 
of  the  capital  of  hia  estete."   In  this 
case  expenditures       an  administra- 
tor of  an  estate  in  which  the  minor 
was  interested,  to  whom  the  rules 
applicable  to  guardians  are  applied, 
expenditures  of  the  principal  for  an 
expensive  education,  a  piano,  harp, 
wardrobe,  ete.,  that  were  unsuited  to 
the  condition  and  estete  of  the  infant, 
were  disallowed.   The  court  in  Davis 
v.  Harkness  (1844)  6  IlL  173,  41  Am. 
Dec.  184,  stetea  this  to  be  a  general 
nile  of  the  common  law:    "That  the 
expenses  of  the  infant,  or  ward,  shall 
be  kept  within  the  income  or  produce 
of  his  estete,  although  tiie  court  of 
diancery  or  other  proper  court  has 


frequentiy  in  cases  of  strong  neces- 
sity, upon  proper  application,  ordered 
a  portion  of  the  principal  to  be  ap- 
propriated in  that  way;  but  in  doing 
this,  they  have  always  proceeded  with 
great  caution,  and  have  only  done  it 
in  urgent  cases."  In  Barnes  v.  Ward 
(1852)  45  N.  a  (Busbee,  Eq.)  93,  67 
Am.  Dec  590,  a  atetute  is  cited  to  the 
effect  that  a  guardian.  In  mainteining 
his  ward,  cannot  exceed  the  annual 
income  from  the  ward's  property,  but 
it  is  steted  that  a  court. of  equity  un- 
der peculiar  circumstencea  may  apply 
a  portion  of  an  infant's  property  to 
his  maintenance  as  a  matter  of  neces- 
sity. 

In  Otto  V.  Becton  (1874)  66  Ho.  99, 
the  court  refused  to  allow  for  the  past 

maintenance  of  infante  by  their  moth- 
er and  stepfather,  where  the  estete 
of  the  infante  was  not  more  than  suf- 
ficient for  their  future  education. 

See  Cox  v.  Fisher  (1916)  —  Okla. 
— ,  161  Pac.  171,  supra,  IIL  c 

A  court  will  not  authorize  an  ex- 
penditure for  fhe  maintenance  of  the 
ward  that  would  consume  the  ward's 
estfite,  in  order  that  the  ward  may 
indulge  in  the  pleasures  and  luzaries 
of  life.  Collins  v.  Slaughter  (1880> 
1  Ky.  L.  Rep.  261. 

It  has  been  hdd  that  the  court  can- 
not direct  the  expenditure  of  .  prin- 
cipal while  interest  remains  uncollect- 
ed. Re  Plumb  (1889)  62  Hun,  119,  4 
N.  Y.  Supp.  31,  an  action  to  remove 
the  guardian,  in  which  the  surrogate'^ 
court  directeid  some  expenditures  for 
the  school  tuition  and  expenses  of  the 
ward,  it  is  steted  that  the  teamed  sur- 
rogate ''should  not  have  authorized 
the  support  of  the  infant  out  of  what 
may  be  the  principal  of  the  estete, 
while  ite  income  is  uncollected.  We 
do  not  think  that  there  is  any  power 
in  the  court  to  exhaust  the  principal 
for  support  and  maintenance,  while 
interest  remains  uncollected  and  the 
debtors  are  solvent." 

y.  Right  to  anticipate  ineome  or  expend 
income  accumulated  in  previous  j/eare. 

It  is  the  doctrine  of  some  cases  that 
income  accumulated  from  the  ward's 
estete  when  the  acpenaes  of  the  ward 
are  low  may  be  expended  when  the 
expenses  of  the  ward  rise.  Freeman 
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V.  Tucker  (1856)  20  6a.  6  (obiter); 
Speinr  v.  Tinsley  (1875)  55  Ga.  89; 
Bybee  t.  Tharp  (1843)  4  B.  Hon. 
(Ky.)  818;  Fidelity  Trust  Co.  v.  Budt- 
lofF  (1905)  28  Ey.  L.  Rep.  152,  89  S. 
W.  119;  Oakley  v.  Oakley  (1884)  4 
Dem.  (N.  Y.)  140.  In  Freeman  v. 
Tucker  (Ga.)  supra,  it  is  stated 
that  "there  can  be  no  doubt  that  the 
guardian  would  be  justified  in  ex- 
pending properly  in  the  advance^  ed- 
ucation, etc.,  of  hifl  ward,  tiie  annual 
profits  of  the  ward's  estate,  accu- 
mulated when  she  was  young  and  the 
expenses  of  her  maintenance  and  ed- 
ucation were  inconsiderable.  But 
then  it  should  not  be  expended  be- 
cause it  is  on  hand.  There  should  be 
a  necessity  and  propriety  for  the  ex- 
penditure." 

If  In  a  given  year  the  guardian  has 
expended  more  than  the  income  of 
that  year,  but  during  the  entire  time 
of  the  guardianship  the  principal  was 
not  intrenched  upon,  the  guardian  is 
not  chargeable,  if  such  income  was  ex- 
pended reasonably  and  suitably  to 
the  circumstances  of  tiie  ward.  Speer 
V.  Tinsley  (1876)  66  Ga.  89.  In  other 
words,  income  may  be  anticipated. 
Carmichael  v.  Wilson  (1829)  S  Molloy 
(Ir.)  84. 

A  contrary  opinion  seems  to  have 
been  in  the  mind  of  the  court  in  De 
Cordova  v.  Rogers  (1903)  97  Tex.  60, 
75  S.  W.  16,  where  it  is  stated  that 
'*the  income  and  expenditures  for  ed- 
ucation and  support  should  run  con- 
currently, and  when  the  income  for 
the  period  covered  by  a  claim  of  that 
nature  has  been  applied  to  such  claim, 
the  balance  appearing  to  be  due  upon 
it  should  be  held  of  no  effect,  there 
being  no  fund  belonging  to  the  es- 
tate from  which  it  can  be  paid." 

F/.  Duty  to  require  ward  to  worTe, 
The  right  of  a  guardian  to  expend 
tlie  principal  for  the  support  and 
maintenance  of  his  ward  is,  in  some 
instances,  made  to  depend  upon  the 
Inability  of  the  ward  to  work.  It  is 
held  to  be  the  duty  of  the  guardian 
to  keep  the  ward  employed  in  earn- 
ing his  own  support,  rather  than  to 
peimit  him  to  consume  in  idleness  the 
principal  of  his  estate.  State  ex  rel. 
Druliner  v.  Clark  (1861)  16  Ind.  97; 


Kelaher  v.  McCahiU  (1881)  26  Hun 
(N.  Y.)  148. 
But  if  the-ward  Is  physically  unable 

to  earn  such  support,  or  cannot  do  so 
without  encroaching  upon  the  time 
that  should  be  devoted  to  acquiring 
an  education,  the  guardian  may  and 
should,  if  necessary,  encroach  upon 
the  principal.  State  ex  rel.  Druliner 
V.  Clark  (1861;  Ind.)  and  Kelaher 
T.  McCahill  (N.  Y.)  supra;  Campbell 
T.  Gh>lden  (1881)  79  Ky.  644.  A  sUt- 
ute  cited  in  the  subsequent  case  of 
Dixon  V.  Hosick  (1897)  101  Ey.  231. 
41  S.  W.  282,  expressly  provides  that 
when  "the  ward  is  of  such  tender 
years  or  infirm  health  that  he  cannot 
be  bound  out  as  an  apprentice  or  no 
suitable  person  will  take  him  as  such," 
an  exception  exists  to  the  provision 
that  no  disbursement  shall  be  allowed 
the  guardian  for  the  maintenance  and 
education  of  the  ward  beyond  the  in- 
come of  the  estate.  Apparently,  this 
statute  was  in  effect  at  the  time  of 
the  decision  in  Campbell  v.  Golden. 

Or,  if  no  suitable  person  will  take 
tiie  ward  as  an  apprentice,  the  prin- 
cipal of  his  Mtate  may  be  used. 
Campbdl  Golden  (1881)  79  Ky.  644  , 
(this  seems  to  have  been  a  statutory 
provision;  see  comment,  supra). 

This  is  made  the  rule  by  express 
statute,  in  some  Jurisdictions.  Com. 
V.  Lee  (1905)  120  Ky.  433,  86  S.  W. 
990,  89  S.  W.  781;  Collins  v.  Slaugh- 
ter (1880)  1  Ky.  L.  Rep.  261.  See 
Hooper  v.  Royster  (1810)  1  Munf. 
(Va.)  119,  supra,  I.  a. 

It  has  been  stated  that,  if  the  in- 
come of  the  ward's  estate  is  not  suffi- 
cient for  his  support  and  education, 
"the  ward  must  either  be  bound  out 
as  an  apprentice  to  learn  a  trade,  or 
application  must  be  made  to  the  court 
of  probate  for  permission  to  encroach 
upon  the  principal  of  his  estate." 
Foteaux  v.  Lepage  (1818)  6  Iowa,  123. 

So  long  as  the  income  of  the  ward's 
estate  is  sufficient  to  support  the  ward, 
it  has  been  held  that  the  guardian  is 
under  no  duty  to  compel  the  ward  to 
work  for  his  support.  Chapeze 
Bowman  (1883)  4  Ey.  L.  Rep.  624. 

VII.  AbUitjf  of  parent  to  attpport. 

The  right  to  encroach  upon  the 
principal  of  the  ward's  estate  is  made 
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it^deat,  in  some  cases,  upon  the 
inability  of  the  parent  to  furnish  sup- 
port and  maintenance.  Bellamy  v. 
Thornton  (189S)  103  Ala.  404,  15  So. 
831;  Williams  v.  Williams  (1919)  — 
Ala.  — ,  81  So.  41;  Ellis  v.  Soper 
(1900)  111  Ivwa,  681,  82  N.  W.  1041, 
m  wrpn  I.  b;  Kelaher  v.  HcCahill 
(1881)  26  Han  (N.  Y.)  148;  Donn«U 
r.  D&nsbr  (1916)  68  OUa.  166.  169 
Pac.  817;  Cox  v.  Fisher  (1916)  — 
OUa.  — ,  161  Pac.  171. 

In  Davis  v.  White  (1918)  —  Tex. 
Civ.  App.  — ,  207  S.  W.  679,  a  guardian 
vho  vas  also  trustee  for  his  ward,  and 
vlio  had  sufficient  funds  as  trustee  to 


educate  and  maintain  the  ward,  was 
held  not  entitled  to  spend  any  part 
of  the  guardianship  fund  without  an 
order  from  the  probate  court. 

See  Ex  parte  George  (1886)  68 
Miss.  14S,  supra,  III.  a. 

A  sale  of  the  ward's  real  estate,  ap- 
parently for  the  purpose  of  using  the 
proceeds  thereof  for  the  support  and 
maintenance  of  the  ward,  was  set 
aside  in  Campbell  v.  Goodin  (1903) 
128  Ey.  278,  108  S.  W.  248.  because 
the  guardian,  who  was  her  father,  had 
not  disclosed  any  reason  for  not  sup- 
porting his  ehil4  m  the  law  required 
him  to  do.  W.  A.  S. 


J.  B.  LAUN  et  al.,  Appta., 

V. 

B.  A.  KIPP,  Bespt 

Wiaeonain  Suprems  Court -^January  18t  1014, 
(156  Wis.  S47,  146  N.  W.  183.) 

Trastee  —  failure  to  make  disclosure  —  nlief  In  equity. 

1.  In  case  of  a  person  sustaining  the  relation  of  trustee  to  another,  he 
owes  to  sudt  other  the  duty  of  making  a  full  disclosure  of  all  matters  apper- 
taining to  the  trust,  and  neglect  to  do  so  to  such  other's  injury,  knowing 
or  having  good  reason  to  believe  that  silence  will  so  result,  is  a  fraudulent 
act,  and  the  duty  exists  independently  of  inquiry  in  judicial  proceedings, 
and  failure  of  the  trustee  in  that  regard,  persisted  in  in  judicial  proceed- 
ings, to  the  prejudice  of  such  other  and  advantage  to  hiinself,  may  be  re- 
garded as  fraud  extrinsic  under  the  rule  in  United  States  y.  Throckmorton, 
$8  U.  3. 61, 25  L.  ed.  93,  as  well  as  fraud  intrinsic 

[See  note  on  this  guesHon  beginning  on  page  672.] 


Pleading  —  sufficiency  —  test. 
2.  In  testing  a  complaint  for  suffi- 
I  dency  all  facts  expressly  alleged  and 
'  all  reasonably  inferable  from  the 
.  whole  pleading  as  well,  giving  to  the 
I  I&ngaage  thereof  the  most  liberal  con- 

itniction  in  favor  of  the  plaintiff 

which  it  will  reasonably  bear,  and 
I  witiiout  necessary  reference  to  the 

prayer,  are  to  be  regarded  as  stated ; 
,  the  ultimate  question  being,  Does  the 
i  pleading,  viewed  as  indicated,  show 
!  the  rights  of  plaintiff  to  have  been 
i  remediably  invaded,  or  a  wrong  in  that 

refrtrd  to  be  remediably  threatened? 
[See  21  R.  C.  L.  466,  627.] 

~  allegation  of  frand  —  sufficiency. 
1  The  rule  thtU  fraud  must  be 

nleaded  by  a  statement  of  the  facts 


constituting  the  fraud,  and  that  an 
allegation  that  a  particular  act  was 
fraudulent  is  not  sufficiently  precise 
and  definite,  is  subordinate  to  the  fore- 
going rule  and  the  one  that  mere  in- 
definiteness  does  not  go  to  sufficiency. 

[See  12  R.  C.  L.  416-420.] 
—  inference  of  facts. 

4.  If  the  term  "fraudulent"  or 
"fraud ulentljr"  is  used  in  a  pleading  in 
such  a  way  as  to  state  facts  in  legal 
effect,  so  that  with  its  context  the  sub- 
sidiary facta  are  reasonably  inferable, 
the  charge  of  fraud  is  to  be  regarded 
as  sufficiently  pleaded  as  regards  a 
general  demurrer,  though  the  pleading 
may  be  open  to  a  motion  to  m^e  more 
definite  and  certain. 

[See  12  R.  a  L.  417.] 


Headnotes  1-16  by  Mabshall,  J. 
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—  use  of  word  "fraudulently.** 

5.  Previous  decisions  to  the  effect 
that  tO'  allege  an  act  to  have  been 
fraudulently  done  does  not  tender  an 
issue  of  fact  for  want  of  precision  and 
definiteness,  but  is  a  mere  conclusion 
of  law,  must  be  restrained  to  the  now 
recognized  spirit  of  the  Code  requir- 
ing obvious  matters  of  mixed  law  and 
fact  when  pleaded  in  their  legal  effect 
to  be  regarded  as  matter  of  fact,  and 
all  facts  reasonably  inferable  from  a 
pleading,  resolving  all  reasonable 
doubts  in  favor  of  the  pleader,  to  be 
deemed  sufficiently  stated,  upon  a 
challenge  for  insufficiency. 

[See  12  R.  G.  L.  416  et  seq.] 
Injunction  —  against  enforcemrat  of 
judgment 

6.  An  independent  action  to  prevent 
the  enforcement  of  a  judgment  because 
of  happenings  after  its  rendition,  by 
a  practice  ao  settled  as  to  be  regarded 
jurisdictional,  cannot  be  maintained 
in  the  same  or  any  other  court,  the 
remedy  being  confined  to  proceedings 
by  motion  in  the  original  action. 
Equity  —  restraining  mforcratemt  of 

judgment  —  subsequent  events. 

7.  Equity  having  properly  acquired 
Jurisdiction  to  restrain  the  enforce- 
ment of  a  judgment  upon  the  ground 
of  its  being  unconscionable  ab  initio, 
it  may  deal  with  the  subject  of  whe^- 
er  such  judgment  should  not  be  en- 
forced because  of  happenings  subse- 
quent to  its  rendition  where  the  later 
wrong,  perpetrated  or  threatened,  is 
germane  to  that  characterizing  the 
judgment  originally. 

Injunction  —  against  Judgment  — 
grounds. 

8.  As  a  general  rule,  any  fact  which 
clearly  proves  it  to  be  against  con- 
science to  execute  a  judgment,  and  of 
which  the  injured  party  might  have 
availed  himself  in  the  original  action, 
but  was  prevented  by  fraud  or  ac- 
cident unmixed  with  any  fault  or  neg- 
ligence of  himself  or  his  agents,  will 
justify  an  application  to  a  court  of 
chancery  to  prevent  such  execution. 

[See  15  R.  C.  L.  743.] 

—  scope  of  rule. 

9.  The  rule  above  stated  is  one  of 
judicial  policy  applicable  to  all  or- 
dinary situations,  and  not  one  of  lim- 
itation of  judicial  power, — the  power 
itself  being  as  broad  as  the  maxim, 
"There  is  no  wrong  without  a  remedy." 

—  extent  of  relief. 

10.  The  public  policy  requiring  the 


general  rule  to  be  as  stated  does  not 
militate  against  the  power  of  equity 
going  further  in  exceptional  situations 
where  the  ends  of  justice  clearly  re- 
quire it. 

—  limits  of  power  of  court 

11.  No  rule  can  be  formulated  set* 
ting  a  definite  boundary  beyond  which 
a  court  of  equity  cannot  go  a^  matter 
of  power,  or  will  not  go  under  any  cir- 
cumstances, as  matter  of  sound  public 
policy,  in  preventing  the  enforcement 
of  an  unconscionable  judgment. 
Judgment  —  attadc  for  fraud  —  char- 
acter. 

12.  The  fraud  which  will  justify  a 
court  of  equity  in  preventing  the  en- 
forcement of  an  unconscionable  judg- 
ment may  be  intrinsic  as  well  as  ex- 
trinsic,— -the  test  being,  not  the  natare 
of  the  fraud,  but  the  injustice  of 
wrongfully  impoverishing  one  for  the 
enrichment  of  another. 

—  intrinsic  and  extrinsic  fraud  —  dis- 
tinction. 

13.  Though  equity  may  restrain  en- 
forcement of  a  judgment  which  is  un- 
conscionable because  of  fraud  intrin- 
sic as  well  as  fraud  extrinsic,  whether 
the  court  should  interfere  in  such 
cases  being  matter  of  wise  administra- 
tion rather  than  of  power,  fraud  of 
the  latter  kind  would  call  successfully 
for  judicial  interference  in  circum- 
stances where  fraud  intrinsic  would 
not. 

[See  15  B.  C.  L.  768.] 
Trustee  —  power  to  secure  personal 
advantage. 

14  Where  a  person  occupies  trust 
relations  to  another,  it  is  his  duty  to 
speak  whenever  the  interests  of  such 
other  would  otherwise  be  prejudiced; 
he  cannot,  legally  or  equitably,  remain 
silent  and  secure  to  himself  an  ad- 
vantage over  such  other. 

[See  10  R.  C.  L.  769.] 

Evidence  — to  establish  fraud  in  judg- 
ment 

15.  In  case  of  a  judicial  remedy  in 
equify  being  invoked  to  prevent  the 
enforcement  of  a  fraudulent  judgment; 
the  rule  that  facts  relied  upon  for  a 
recovery  on  the  ground  of  fraud  must 
be  established  by  clear  and  satisfac- 
tory evidence  applies  and  with  con- 
siderable emphasis. 

[See  12  R.  G.  L.  439,  440.} 
Attorney  and  client  —  relief  fron 
negligence  of  attorney.  • 

16.  Where  a  party  seeking  an  ac- 
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Of  their  in- 


Appeal  by  plaintiffs  from  orders  of  the  Circuit  Court  for  Milwaukee 
County  (Fritz,  J.)  sustaining  a  demurrer  to  Uie  amended  complaint  and 
dissolving  a  temporary  injunction  restrainins  the  enforcement  and  col- 
lection of  a  judgment.  Reversed, 


Statement  by  Marshall,  J.: 
Action  to  restrain  enforcement  of 
a  judgment  because  of  its  being  in- 
equitable. 

This  is  the  substance  of  the  com- 
plaint:  In  an  action  for  specific 
peirformance,  in  the  circuit  court 
for  Milwaukee  county,  Wisconsin, 
wherein  the  defendant  herein  was 
plaintiff,  and  the  plaintiffs  herein 
were  defendants,  it  was  decided, 
June  23,  1910,  that  the  former  con- 
tracted to  sell  to  -the  latter,  who 
agreed  to  buy  from  the  former,  the 
corporate  stock,  business,  and  prop- 
erty of  the  B.  A.  Kipp  Company, 
giving  therefor  the  fair  value  Oc- 
tober 1,  1909,  a  specified  inventory- 
to  be  regarded  prima  facie  proof 
thereof;  that  Mr.  Kipp,  who  had 
been  in  possession  of  the  subject 
of  the  transaction  from  the  date  of 
the  contract,  administered  the  same 
u  trustee  for  plaint'iffs;  that  it 
was   ne<%ssary   to    measure  the 
amount  they  should  pay  by  the  fair 
value  of  the  subject  October  1, 1909, 
and  also  that  defendant  should  ac- 
count as  trustee.   The  questions  of 
value  and  accounting  were  referred 
to  John  A.  Harper,  and  Mr.  Kipp 
was  made  receiver  in  the  meantime ; 
judgment  to  await  confirmation  of 
the  report.  In  due  course,  a  referee 
hearing  was  had;  defendant  offer- 
ing in  evidence  only  a  statement  of 
the  financial  condition  of  the  B.  A. 
Kipp  Company,  June  23,  1910, — 
nothing  definitely  showing  admin- 
tration  by  him  as  trustee  subse- 
quent- to  the  date  of  the  sale.  The 
statemoit  was  not  represented  as  a 
trustee's  account  nor  supposed  by 
plaintiffs  or  their  attorneys  to  be 
such,  nor  did  they  suppose  it  wOuld 
be  considered  such  by  the  referee. 
It  appertained  to  the  relations  be- 
tveen  defendant  and  the  B.  A.  Kipp 
5  A.LJL--42. 


Company  covering  the  period  prior 
to  October  1, 1909.  Plaintiffs  had  no 
concern  therewith,  so  waited  for 
some  disclosure  of  the  transactions 
as  trustee.  They  relied  upon  a  re- 
port not  being  made  without  such  a 
definite  disclosure  and  opportunity 
to  examine  and  contest  it  The 
statement,  viewed  as  a  trustee  dis- 
closure, was  grossly  fraudulent,  in 
that  it  omitted  $20,000,  more  or 
less,  which  should  have  been 
charged  defendant  as  trustee  and 
credited  on  the  purchase  price  of 
the  property  in  closing  the  litiga- 
tion by  judgment  The  account,  in 
the  particular  form,  was  exhibited 
to  deceive  plaintiffs,  their  attorneys, 
and  the  referee.  The  latter  was  de- 
ceived thereby.  Without  citing  de- 
fendant to  account  as  trustee,  the 
receiver  reported  "that  B.  A.  Kipp, 
as  receiver  in  this  action,  has  made 
and  filed  bis  report,  dated  July  16, 
1910,  which  report  is  filed  herewith 
and  marked  exhibit  6,  and  contains 
his  accounts  down  to  the  2Sd  day  of 
June,  1910,  and  there  being  no  ob- 
jection on  the  part  of  defendant  to 
said  report,  the  same  is  recommend- 
ed for  approval."  Plaintiffs  con- 
tested confirmation  of  such  report 
upon  the  ground  that  there  had  not 
been  any  accounting  as  trustee. 
Defendant,  however,  by  his  counsel, 
fraudulently  induced  the  circuit 
court  to  confirm  the  report,  and 
thereafter  prevented  said  plaintiffs 
from  procuring  any  relief  there- 
from in  the  supreme  court  by  rep- 
resenting that  the  circuit  court 
could  correct  any  error  in  such  re- 
port upon  the  settlement  of  the  ac- 
count as  receiver.  The  circuit  court, 
in  fact,  confirmed  the  report,  think- 
ing that  it  did  not  include  an  ac- 
counting as  trustee,  and  that  the 
omission  was  without  prejudice  be- 
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cause  the  matter  could  be  taken  up 
later,  as  part  of  the  accounting  as 
receiver.  Judgment,  however,  was 
rendered  in  form  so  as  to  cover  the 
trustee  period,  although  such  period 
was  in  fact  ignored  by  the  court. 
The  judgment  was  for  the  entire 
purchase  price  of  the  subject  of  the 
sale,  undiminished  by  any  receipts 
therefrom  by  defendant  during 
l^e  trust  pTeriod. 

Plaintiffs  made  an  unsuccessful 
eifort  in  the  circuit  court  and  also 
in  the  supreme  court  to  have  the 
judgment  corrected,  so  as  to  give 
them  the  benefit,  by  a  credit  upon 
the  purchase  price  of  the  property, 
of  what  defendant  realized  there- 
from during  the  trustee  period,  but 
were  prevented  by  the  attitude  of 
defendant's  counsel,  inducing  the 
belief  that  the  judgment  would  not 
preclude  plaintiffs  from  obtaining 
redress  from  their  alleged  griev- 
ance at  the  accounting  as  receiver. 
Subsequent  to  the  trustee  period, 
defendant  received  from  the  prop- 
erty $34,000,  more  or  less,  or  more 
than  the  sum  equitably  due  him. 

Plaintiffs  appealed  from  the 
judgment  and  it  was  affirmed  with- 
out determining  the  amount  due 
from  defendant  to  them.  There- 
after they  petitioned  the  circuit 
court  for  an  accounting  during  the 
trustee  period  and  application  of 
any  sum  chargeable  to  defendant 
upon  the  judgment.  The  court  de- 
cided that  there  was  no  authority 
to  change  the  judgment,  which  had 
become  that  of  the-  supreme  court, 
and  suggested  relief  for  the  wrong 
complained  of  should  be  sought  in 
an  independent  action. 

Later  the  accounting  by  defend- 
ant as  receiver  was,  in  due  course, 
taken  up,  but  his  attorney  refused 
to  go  into  his  transactions  during 
the  trustee  period.  Thereupon  it 
was  stipulated,  in  open  court,  that 
the  account  covering  the  receiver- 
ship period  might  be  approved 
wittiout  prejudice  to  the  right  of 
plaintiffs  to  an  accounting  for  the 
trustee  period  and  to  inquire  into 
the  correctness  of  the  accounts  up- 
on the  books  of  the  company,  or  oth- 


erwise, purporting  to  indicate  the 
amount  paid  or  unpaid  upon  the 
judgment.  The  circuit  court  direct- 
ed an  order  to  be  drafted  according- 
ly and  that  before  entry  it  should 
be  submitted  to  plaintiffs'  attorneys. 
Nevertheless,  an  order  was  pre- 
pared for  judicial  approval  without 
the  saving  clause  suggested  and  the 
judge  was  fraudulently  induced  to 
sign  it.  As  soon  as  plaintiffs'  at- 
torneys were  informed  thereof  they 
called  attention  of  the  circuit  court 
thereto,  whereupon  the  judge  di- 
rected the  order  to  be  vacated  and 
one  to  be  entered  according  to  the 
decision.  He  died  before  thatcoidd 
be  done. 

Defendant  fraudulently  claims 
there  is  still  due  him  on  the  judg- 
ment some  $17,000,  "and  fraudu- 
lently claims  that  he  is  not  obliged 
to  credit  or  apply  upon  said  judg- 
ment the  larger  part,  if  not  ^1,  of 
said  sums  received  and  retained  by 
him  out  of  the  assets  and  business 
of  said  B.  A.  Eipp  Company^  dur- 
ing the  trustee  period,  "and  fraudu- 
lently claims  that  said  judgment," 
"together  with  said  fraudulent  order 
approving  the  account  of  said  B.  A. 
Kipp  as  receiver  and  discharging 
him,  bars  and  prevents  said  plain- 
tiffs from  having  any  detennina- 
tion  of  the  amount  so  re<»eived  by 
him"  during  the  trustee  period.  He 
has  caused  an  execution  to  be  is- 
sued on  the  judgment  on  that 
theory  to  enforce  payment  of  the 
aforesaid  sum,  when,  in  fact,  there 
is  nothing  equitably  due  him.  Plain- 
tiffs have  no  adequate  legal  remedy 
to  redress  such  wrong.  The  judg- 
ment, as  it  stands,  appears  of  record 
to  be  a  lien  on  real  estate  owned  by 
plaintiffs  at  the  time  of  its  entry 
and  thus  clouds  the  title  thereto,  to 
their  prejudice. 

On  Budi  facts  plaintiffs  asked  for 
an  accounting  by  defendant  re- 
specting his  dealings  with  the  prop- 
erty during  the  trustee  period,  to 
have  the  amount  he  received  there- 
from since  he  was  succeeded  as  re- 
ceiver applied  on  the  judgment 
sought  to  be  enforced,  or  any  sum 
equitably  so  applicable,  and  for  dcs 
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feudant  to  be  restrained  from  using 
aiieh  judgment  to  collect  any  sum 
in  excess  of  the  balance  left  after 
BQch  acconnting  and  application. 

There  was  a  demurrer,  first,  for 
vant  of  jurisdiction  of  the  defend- 
ant or  of  the  subject  of  the  action ; 
second,  because  of  another  action 
pending  between  the  parties  cover- 
in;  the  same  subject-matter;  third, 
for  insufficiency.  The  demurrer 
ires  sustained,  first,  because  the  al- 
legations of  fraud  were  too  general ; 
seeond,  for  want  of  diligence  in  dis- 
covering the  matters  complained  of 
and  in  bringing  them  to  the  atten- 
tion of  the  court  in  the  first  action ; 
diiid,  for  want  of  jurisdiction  to 
restrain  in  a  second  action  enforce- 
ment of  the  judgment  in  the  first,  on 
account  of  happenings  subsequent 
to  its  entry. 

Hesars.  N.  L.  Baker  and  W.  J.  Zim- 
■o^  for  appellants: 
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L.  ed.  870,  12  Sup.  Ct  Rep.  62;  Tucker 
V.  Whittlesey.  74  Wis.  74,  41  N.  W. 
536,  42  }<r.  W.  101;  Crowns  t.  Forest 
Land  Go.  102  Wis.  97,  78  N.  W.  438; 
Zinc  Carbonate  Co.  v.  First  Nat.  Bank, 
103  Wis.  126,  74  Am.  St.  Rep.  846,  79 
N.  W.  229;  Johnson  v.  Haber,  106  Wis. 
282,  82  N.  W.  137;  Balch  v.  Beach,  119 
Wis.  77,  96  N.  W.  182;  Stowell  v.  El- 
dKd,  26  Wis.  604. 
Mr.  Panl  D.  Dnrant,  for  respondent: 
The  accounting  of  the  trustee  must 
be  had  upon  petition  in  the  action  out 
of  which  his  appointment  arose. 

Remington  v.  Eastern  R.  Co.  109 
Wis.  166,  84  N.  W.  898,  86  N.  W.  821; 
Endter  v.  Lennon,  46  Wis.  300, 60  Pae. 
194;  Platto  v.  Deuster.  22  Wis.  482; 
Orient  Ins.  Co.  v.  Sloan,  70  Wis.  611, 86 
N.  W.  888;  Stein  v.  Benedict,  88  Wis. 
603,  63  N.  W.  891;  Zinc  Carbonate  Co. 
T.  First  Nat  Bank,  lOS  Wis.  126,  74 
Am.  St.  Rep.  845,  79  N.  W.  229;  Jaclt- 
son  Hill.  Co.  V.  Scott,  130  Wis.  267, 
110  N.  W.  184;  Pleshek  v.  McDonell, 
ISO  Wis.  445, 110  N.  W.  269;  Uecker  v. 
Thiedt,  133  Wis.  148,  113  N.  W.  447; 


U  the  judgment  is  inequitable  and    Pickford     Talbott,'225  U.  S.  668,  66 


nnjDBt  as  rendered,  and  was  induced 
hf  fraud  or  other  circumstances  in  the 
pneeedings  leading  up  to  its  entry 
which  will  warrant  equitable  relief, 
tiiat  relief  can  be  obtained  only  by  a 
amtrate  action. 

Zinc  Carbonate  Co.  v.  First  Nat. 
Bank,  IDS  Wis.  126,  74  Am.  St  Rep. 
845k  79  N.  W.  229;  Crowns  v.  Forest 
Land  Co.  102  Wis.  97.  78  N.  W.  433; 
Barber  ▼.  Rukeyser,  39  Wis.  690;  Hiles 
T.  Kosher.  44  Wis.  601 ;  Coon  v.  Sey- 
Doar.  71  Wis.  840,  87  N.  W.  243;  Nevil 
y.  CliiTord.  56  Wis.  161,  12  K.  W.  419; 
Johnson  T.  Coleman.  28  Wis.  462,  99 
An.  Dec  198;  Nye  v.  Sochor,  92  Wis. 
40^  53  Am.  St  Rep.  896,  66  N.  W.  864; 
fialeh  V.  Beach,  119  Wis.  77,  96  N. 
V.  132;  Boring  v.  Ott  138  Wis.  260, 
19L.R.A.(N.S.)  1080,  119  N.  W.  865; 
United  States  v.  Throckmorton,  98  U. 
8.  61,  26  ed.  93;  Uecker  y.  Thiedt, 
138  Wis.  148, 118  N.  W.  447;  Marshall 
f.  Holmes,  141  U.  S.  689.  86  L.  ed.  870. 
12  Sup.  Ct  Rep.  62;  Pico  t.  Cohn.  91 
CaL  129. 18  L.R.A.  836,  26  Am.  St  Rep. 
169k  26  Pac.  970,  27  Pac.  637. 

An  issue  determined  in  favor  of  the 
prevailing  party  solely  by  perjury 
amounts  to  such  a  fraud,  where  such 
perjury  is  as  unconscionable  as  to  se- 
care  a  jnd^ent  secured  against  a  par- 
ty by  keeping  him  away  from  court  or 
1?  other  corrupt  means,  and  thereby 
preventing  a  fair  trial  upon  the  merits. 

Uaiahall    Holmes,  141 U.  S.  689, 36 


L.  ed.  1246,  32  Sup.  Ct  Rep.  687. 

An  admittedly  valid  judgment  cf 
specific  performance  and  for  the  pay- 
ment of  a  fixed  amount  by  the  judg^ 
ment  debtors  cannot  be  deprived  of  its 
enforcement  through  ezecutioh  or  oth- 
er process,  in  an  independent  equitable 
action,  upon  the  tiieory  of  its  entire 
or  partial  payment,  and  the  demand 
for  an  accounting  on  the  part  of  the 
judgment  plaintiff  to  the  judgment 
debtor  to  determine  the  amount  re- 
maining unpaid. 

Endter  v.  Lennon,  46  Wis.  800,  60 
Pac.  194. 

As  analogous,  see  Remington  v. 
Eastern  R.  Co.  supra;  Stein  v.  Ben- 
edict 83  Wis.  610,  63  N.  W.  891 ;  Jack- 
son Mill.  Co.  V.  Scott  130  Wis.  267, 
110  N.  W.  184;  Zinc  Carbonate  Co.  v. 
First  Nat  Bank,  108  Wis.  126,  74  Am. 
St  Rep.  846.  79  N.  W.  229;  Pleshek  v. 
McDonell,  130  Wis.  446, 110  N.  W.  269; 
Uecker  v.  Thiedt  133  Wis.  149,  118 
K.  W.  447. 

Fraud  is  merely  alleged  as  a  matter 
of  conclusion,  without  alleging  any 
acts  or  omissions  warranting  tiie 
pleader's  conclusion.  In  this  respect 
the  allegations  of  tiie  complaint  are 
insuflRcient. 

McDonald  v.  Sullivan,  136  Wis.  861, 
116  N.  W.  10;  Riley  v.  Riley,  34  Wis. 
372;  Crowley  v.  Hicks.  98  Wis.  666.  74 
N.  W.  848;  Herbst  v.  Land  &  Loan  Co. 
184  Wis.  602,  116  N.  W.  119. 
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Marshall,  J.,  delivered  the  opm- 
ion  of  the  court: 

Appellants'  story,  as  related  in 
the  complaint,  indicates  that  they 
have  been  the  victims,  to  their  loss 
in  the  sum  of  $20,000  more  or  less, 
of  a  systematic  course  of  deception, 
practised  by  respondent  and  his  at- 
torneys, of  such  subtle  character  as 
to  impose  upon  the  circuit  and  this 
court;  securing  and  maintaining 
an  unconscionable  judgment. 

The  court  below  seems  to  have 
tliought  the  complaint  was  barren 
of  any  statement  warranting  judi- 
cial relief  from  the,  judgment  as 
originally  inequitable,  because  of 
absence  of  specific  allegations  of 
fact  respecting  the  acts  constituting 
the  alleged  fraud,  and  because  of 
absence  of  statem^ts  of  fact  show- 
ing, affirmatively,  reasonable  ex- 
cuse for  not  discovering  the  fraud, 
if  there  were  one,  in  time  to  have 
prevented  respondent  from  prevail- 
ing, as  he  did,  in  the  first  action; 
and  does  not  state  any  good  ground 
for  relief  on  account  of  circum- 
stances occurring  subsequent  to  the 
entry  of  judgment,  since  relief  of 
that  nature  is  only  obtainable  by 
proceedings  in  the  court  as  well  as 
the  action  where  the  judgment  was 
rendered.  Whether  tiie  complaint, 
in  any  event,  states  facts  sufficient 
to  warrant  restraining  respondent 
from  enforcing  his  judgment,  was 
not  definitely  passed  upon  below. 
That  is  probably  the  most  import- 
ant question  in  Uie  case. 

Whether  the  complaint  sufficient- 
ly charges  respondent  with  securing 
his  judgment  by  fraud  must  be  de- 
termined by  those  liberal  rules  of 
pleading  which  have  been  so  many 
times  proclaimed  in  recent  years, 
and  not  by  the  technical  rules  which 
the  Code  makers  purposed  abolish- 
ing. 

As  has  often  been  said,  in  the  be- 
ginning, particularly  in  Morse  v. 
Gilman,  16  Wis.  504,  the  design  of 
the  framers  of  the  Code  to  abolish 
all  old  forms  of  action  and  substi- 
tute for  use  in  all  cases  the  civil 
action,  with  a  complaint  containing 
in  simple,  understandable  language 


the  plaintiff's  story,  leaving  it  for 
the  court  to  say,  regardless  of  what 
relief  the  pleader  supposed  himself 
to  be  entitied  to  and  regardless  of 
the  action  by  any  particular  name, 
whether  such  story  calls  for  any 
form  of  judicial  relief  within  the 
competency  of  the  court  to  afford, 
looking  at  such  story  in  all  its  parts, 
and  in  the  whole,  and  taking  all 
facts  reasonably  inferable  from  the 
specific  allegations  as  well  as  those 
expressly  stated, — was  fully  recog- 
nized and  given  its  requisite  vital- 
ity. But,  later,  for  a  time,  that  was 
somewhat  lost  sight  of  and  the  court 
came  to  test  pleadings  by  something 
akin  to  the  old  rules.  During  that 
period  expressions  were  used  in 
legal  opinions  indicating  that,  under 
all  circumstances,  an  allegation  that 
an  act  was  fraudulently  done  should 
be  classed  as  a  mere  legal  conclusion 
rather  than  as  tendering  an  issue  of 
fact.  It  must  be  appreciated  that 
the  Code,  as  regards  the  sufficiency 
of  pleadings,  has  been  substantially 
restored.  Technical  accuracy  iR 
statements  of  fact  is  not  required. 
Facts  need  not,  necessarily,  be  ex- 
pressly alleged.  No  very  narrow 
idea  is  to  be  indulged  in  as  to  what 
is  a  legal  conclusion  and  what  a  mat- 
ter of  fact,  or  mixed  law  and  fact. 
Whether  the  pleader  had  the  right 
conception  of  his  cause  of  action  ac- 
cording to  conunon-law  classifica- 
tion is  imhiaterial.  Whether  he  had 
the  right  conception  of  the  relief  the 
facts  pleaded  entitled  him  to,  or  the 
right  relief  is  covered  by  the  prayer, 
are  likewise  immaterial.  All  rea- 
sonable doubts  are  to  be  resolved  in 
favor  of  the  pleader.  All  facts  ex- 
pressly stated  and  all  reasonably  in- 
ferable therefrom,  giving  to  the  lan- 
guage of  the  plead-  p,,.^,.^ 
mg  the  broadest  ■Dtneieuer— 
meaning  which  it 
will  reasonably  bear,  are  to  be  re- 
garded as  sufficiently  alleged  to 
meet  any  challenge  for  insufficiency. 
If,  viewing  the  pleading  with  that 
large  measure  of  liberality,  it  dis- 
closes a  situation  warranting  any 
kind  of  judicial  relief,  it  contains  a 
good  cause  of  action  therefor, 
though  very  different  from  that 
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tthich  the  pleader  auppoBcd  himself 
oititled  tOb 

In  all  that  has  been  said  in  an 
endeavor  to  restore  and  intrench 
the  Code  beyond  any  possible  dan- 
ger of  its  not  being  permanently 
given  its  intended  etfect,  the  lan- 
guage of  the  court,  spoken  by  Dixon, 
Ch.  J.»  in  Morse  v.  Gilman,  supra, 
has  not  been  improved  upon.  It 
has  been  quoted  again  and  again 
and  not  too  often.  More  and  more 
it  should  be  appreciated  so  as  to 
prevent  any  possibility  of  a  com- 
plaint being  condemned  by  the  an- 
cient rules  for  testing  it.  Note  the 
language  of  the  early  phrasing  of 
the  rule  of  the  Code :  "A  complaint, 
to  be  overthrown  by  a  demurrer  or 
objection  to  evidence,  must  be 
wildly  insufficient.  If  in  any  por- 
tion of  it,  or  to  any  extent,  it  pre- 
sents facts  sufficient  to  constitute  a 
cause  of  action,  or  if  a  good  cause 
of  action  can  be  gathered  from  it, 
it  will  stand,  however  inartificially 
these  facts  may  be  presented,  or 
however  defective,  uncertain,  or  re- 
dundant may  be  the  mode  of  their 
statement.  Contrary  to  the  com- 
num-law  rule,  every  reasonable  in- 
tendment and  presumption  is  to  be 
made  in  favor  of  the  pleading,  and 
it  will  not  be  set  aside  on  demurrer 
unless  it  be  so  fatally  defective  that, 
taking  all  the  facts  to  be  admitted, 
the  court  can  say  they  furnish  no 
cause  of  action  whatever." 

That  was  broadened,  if  possible, 
br  the  illustrations  given  of  its  ef- 

iBCt 

It  is  notable  that  Morse  v.  Gil- 
man,  supra,  so  dropped  out  of  sight 
that  it  is  found  cited  but  once,  and 
that  shortly  after  it  was  decided, 
on  the  particular  subject-matter, 
until  Miller  v.  Bayer,  94  Wis.  123, 
68  N.  W.  869,  which  is  the  com- 
mencement of  a  series  of  some 
twenty-four  citations,  giving  it  the 
fiiUest  practicable  application.  The 
following  are  but  a  few  of  the  many 
illustrations:  Milwaukee  Trust  Co. 
V.  Van  Valkenburgh,  132  Wis.  638, 
112  N.  W.  1083 ;  State  ex  rel.  Leiser 
V.  Koch,  138  Wis.  27,  34, 119  N.  W. 
839;  Emerson  v.  Nash,  124  Wis. 
369,  70  L.R.A.  326,  109  Am.  St 
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Rep.  944, 102  N.  W.  921;  Bannen  v. 
Kindling,  142  Wis.  61S,  617,  126  N. 
W.  5;  Hall  v.  Bell,  143  Wis.  296, 
299,  127  N.  W.  967;  Bruheim  v. 
Stratton,  146  Wis.  271,  273,  129  N. 
W.  1092;  Schmidt  v.  Joint  School 
Dist.  146  Wis.  685,  639,  132  N.  W. 
583. 

A  few  excerpts  from  the  cases 
cited  will  emphasize  the  foregoing: 

"The  liberal  rule,  which  to  a  very 
great  extent  promotes  the  adminis- 
tration of  justice,  doing  fma^  with 
the  otherwise  obstructive  efficiency 
of  technical,  unmeritorious,  and  so 
unpsejudicial  defects,  supplies  in 
pleading  all  essential  matters  not 
expressly  stated  when,  from  the  ex- 
press statements,  they  may  reason- 
ably be  supposed  to  exist  and  to 
have  been  intended  by  the  pleader 
to  be  included  in  sudh  statements. 
.  .  .  Reasonable  doubts  respecting 
the  pleader's  purpose  as  to  matters 
which  the  adverse  paity  is  fairly 
entitled  to  have  solved  to  enable 
him,  wit^  due  consideration,  to 
adopt  a  course  of  action  in  respect 
thereto,  must  be  presented  to  the 
court,  for  the  purpose  of  obtaining 
enlightenment,  by  motion  to  make 
more  definite  and  certain,  not  by 
challenging  the  pleading  for  insuffi- 
ciency. .  .  .  The  supreme  test 
to  be  applied  to  a  pleading  as 
regards  mere  sufficiency  is  this: 
Will  it  reasonably  admit  of  a  con- 
struction which  will  sustain  it,  in 
the  light  of  all  (acts  alleged  ex- 
pressly or  by  reasonable  inference, 
such  inferable  facts  being  regard- 
ed as  alleged  if  their  existence 
is  reasonably  suggested  by  the  lan- 
guage used,  and  it  being  kept  suf- 
ficiently prominent  in  applying  such 
test  that  doubts  are  to  be  resolved 
in  favor  of  the  pleading  rather  than 
against  it  where  that  can  fairly  be 
done?"  Milwaukee  Trust  Co.  v.  Van 
Valkenburgh,  supra. 

"If  the  facts  stated,  expressly 
and  inferentially,  upon  any  reason- 
able view,  entitle  respondent  to  any 
judicial  relief  in  equity,  .  .  .  and 
regardless  of  mere  indefiniteness  of 
statement,  it  is  sufficient  on  the 
challenge  for  insufficiency.  .  .  . 
If  this  plain  and  valuable  rule  of 
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tfie  Code  were  always  kept  in  mind 
by  members  of  the  profession  much 
useless  expenditure  of  time  of 
courts  and  counsel,  to  the  detriment 
of  public  and  private  interest,  would 
be  avoided."  Bannen  v.  KindUns, 
142  Wis.  617, 126  N.  W.  5. 

"Matters  of  mixed  law  and  fact, 
the  ultimate  of  which  is,  in  a  broad 
sense,  a  fact,  may  be  pleaded  ac- 
cording to  their  legal  effect.  .  .  . 
Every  fact  necessary  to  entitle 
plaintiff  to  some  judicial  relief  with- 
in the  competency  of  the  court  to 
grant,  which  can  reasonably  be  in- 
ferred from  the  language  used, 
giving  thereto,  as  a  whole,  the 
broadest  meaning  in  favor  of  the 
pleading  it  will  reasonably  bear, 
must  be  considered  as  stated  just  as 
effectively  as  matters  expressly  and 
plainly  alleged.  In  short,  every  rea- 
sonable intendment  must  be  in- 
dulged in  in  favor  of  the  pleading." 
Schmidt  v.  Joint  School  Dist.  supra. 

Thus  it  will  be  seen  that  the  state- 
ments often  met  with  in  opinions 
-niiewtio.  f  that  an  allegation 
fr»d-  that  an  act  was 

.aiiicunoT.  fraudulently  done 
does  not  tender  an  issue  of  fact 
must  be  reconciled  with  the  broad 
principle  of  the  Code,  by  restricting 
it  so  as  not  to  mistake  matter  of 
mixed  law  and  fact,  which  may  be 
pleaded  as  fact,  nor  mere  indeflnite- 
ness  for  insufficiency,  nor  as  involv- 
ing a  mere  legal  ^  conclusion  where 
ihe  charge  of  fraudulently  acting  id 
made  under  such  circumstances  as 
to,  necessarily  or  reasonably,  raise 
an  inference  as  to  the  nature  of  the 
act  rendering  it  fraudulent.  Mc- 
Donald V.  Sullivan,  135  Wis.  361, 
116  N.  W.  10,  cited  to  our  attention 
and  relied  upon  by  counsel,  comes 
far  short  of  supportmg  the  idea  that 
the  term  •'fraudulent"  or  "fraudu- 
lently" under  all 
-•■'•^■"^  circumstances  in- 
volves  a  mere  legal 
conclusion.  There  the  court  had 
under  consideration  a  complaint  de- 
pending upon  a  statutory  remedy, — 
an  act  done  with  intent  to  defraud 
a  prior  or  subsequent  purchaser, 
under  particular  circumstances.  It 


was  held  that  a  mere  charge  tiiat 
the  act  was  fraudulently  done  did 
not  satisfy  the  statute  for  there  was 
nothing  in  connection  with  use  of 
the  term  to  suggest  that  the  party 
charged  had  the  apeciiic  intent  of 
the  statute. 

In  Crowley  v.  Hicks,  98  Wis.  566, 
74  N.  W.  348,  reliance  was  placed 
upon  the  text  of  Bliss  on  Code  Plead- 
ing, §  211,  Cohn  V.  Goldman,  76  N. 
Y.  286,  and  evident  treatment  of 
the  term  "fraudulently"  under  such 
circumstances  as  to  render  it  a 
"meaningless  epithet,"  not  suggest- 
ing the  existence  of  facts  supportr 
ing  it  as  a  legal  conclusion ;  more- 
over,  not  recognizing  the  very  lib- 
eral  rules  which  obtain  under  the 
Code.  In  the  particular  case,  the 
term  was  referred  to  below  as  in- 
volving a  "vague  and  unsatisfac- 
tory conclusion  leaving  it  in  un- 
certainty as  to  what  his  real  pur- 
pose was."  That  is  pregnant  with 
the  idea  that  had  the  statement  been 
made  so  as  to  indicate  with  reason- 
able clearness  what  the  purpose  of 
the  pleader  was,  it  would  not,  neces- 
sarily, have  been  regarded  as  a  pure 
legal  conclusion;  moreover,  it  was 
somewhat  overlooked  that  mere 
"vagueness  and  uncertainty"  as  to 
the  purpose  does  not  necessarily 
involve  insufficiency,  but  is  an  in- 
firmity to  be  reached  by  motion  to 
make  more  definite  and  certain.  In 
Riley  v.  Riley,  34  Wis.  872,  it  was 
held  that  the  charge  of  having 
"fraudulently  taking  advantage  ol 
the  plaintiff's  incapacity"  and  thus 
"procured  the  challenged  act  to  be 
done,"  "falsely  and  fraudulently 
representing  said  writing  to  be  a 
mere  matter  of  form,  or  will  and 
testament,"  was  insufficient  for 
want  of  precision  and  a  statement 
of  the  means  whereby  the  false  rep- 
resentationB  were  successful.  That 
case  went  a  great  way, — ^f^urther 
probably  than  could  be  regarded  as 
consistent  with  the  now  firmly  es- 
tablished test  for  the  sufficiency  of 
pleadings.  That  seems  plain  when 
it  is  seen  that  the  allegations  were 
condemned  for  want  of  "precision 
and  point  in  their  averment."  As 
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we  have  seen,  "mere  want  of  pre- 
cision and-  iwint"  in  an  averment 
does  not  go  to  sufficiency.  Any  mere 
indeiiniteness  and  uncertainty  may 
be  reached  by  a  motion  to  make 
more  definite  and  certain.  Now  to 
require  a  definite,  precise  state- 
ment of  the  detail  acts  constituting 
the  fraud  woidd,  in  some  cases, 
come  pretty  near  to,  if  not  more, 
require  the  pleading  of  evidence. 

We  must  confess  that  there  are 
expressions  in  opinions,  particular- 
\y  those  of  many  years  ago,  tending 
to  show  that,  in  charging  fraud,  the 
specific  acts  relied  upon  as  a  basis 
for  the  charge  should  be  definitely, 
expressly  pleaded;  but  so  far  as 
they  indicate  an  arbitrary  universal 
rule,  they  must  give  way  to  the 
present  state  of  the 
law  as  to  liberality 
in  construing  plead- 
ingi  and  the  competency  to  plead 
matter  of  mixed  law  and  fact  ac- 
cording to  the  legal  effect,  when- 
ever from  the  nature  of  the  charge, 
its  context  and  the  whole  pleading, 
the  underlying  acts  are,  fairly  or 
necessarily,  inferable.  That  leaves 
the  rule  to  stand  so  far  as  the  sub- 
stantial reason  for  it  goes, — tha 
ri£ht  of  the  adverse  party  to  know, 
reasonably,  with  what  he  is 
charged,  and  the  competency  of  the 
court  to  pronounce  the  proper  con- 
clusion in  case  of  the  pleader's  al- 
legations being  admitted,  but  shorn 
of  the  technical  requirement  of 
definiteness,  which  ean  readily  be 
reached  by  a  motion  to  make  more 
d^ite  and  certain,  or  an  exc^ni- 
nation  under  the  statute  to  enable 
the  adverse  party  to  plead.  The 
statutory  right  in  the  latter  field  af- 
fords a  party  such  ample  facilities 
for  obtaining  particulars  that  to  ad- 
here to  the  doctrine  of  technical  ao- 
enracy  and  fulness  of  statement 
vblch  has  support  in  some  text- 
books and  decisions  of  courts  not 
woridng  under  as  liberal  system  as 
oars,  and  perhaps  in  expressions  in 
oar  own  decisions,  would  afford 
ample  opportunity  to  take  advan- 
tage of  a  mere  technical  defect  for 
the  purpose  of  deU^.  Rarely  does 


LAUN  v.  KIPP. 

(IBS  Wis.  <4n       Jf-  1^-  i9t.) 


668 


a  person  tender  another  an  issue  in 
court  on  the  subject  of  whether  that 
other  hag  wronged  such  person, 
without  first  demanding  redress 
without  action,  and  under  such 
circumstances  as  to  acquaint  such 
other  with  the  precise  nature  of  the 
claim.  Therefore  when  the  ground 
of  action  is  set  forth  in  somewhat 
general  language,  the  defendant 
cannot  well  avoid  knowing  with  rea- 
sonable certainty  with  what  he  is 
charged,  and  courts  should  so  ad- 
minister remedies  as  to  prevent 
needless  delay  in  brinjring  the  con- 
troversy to  the  point  of  judicial  In- 
vestigation. 

Facing  the  foregoing,  is  theve 
that  fatal  want  of  precision  in  the 
complaint  found  by  the  trial  court? 
True,  there  is  the  word  "fraudu- 
lent" and  the  word  "fraudulently," 
used  several  times,  but  in  connec- 
tion with  other .  lansruage  explana^ 
tory  thereof  and  giving  point  there- 
to  as  matter  of  fact.  "Said  report 
and  particularly  the  statement  of 
liabilities  of  said  company  to  said 
defendant  Eipp,"  if  understood  as 
or  intended  to  be  any  account  of  the 
acts  and  accounts  of  said  B.  A.  Kipp 
as  such  trustee,  or  to  determine  in 
any  manner  the  amount  of  such 
purchase  price  then  unpaid,  or  the 
amoimt  received  by  said  d^endant 
B.  A.  Kipp  which  should  be  applied 
and  credited  thereon,  "was  and  is 
grossly  false  and  fraudulent;"  "it 
fails  to  take  into  account  and  prop- 
erly credit  the  greater  part  of  said 
sum  of  $20,000  and  more  received 
\v  said  defendant  B.  A.  Kipp  as 
aforesaid  . '  .  .  and  was  offered 
in  evidence,  as  plaintiffs  are  in- 
formed and  believe,  to  deceive  said 
referee  and  defraud  said  plain- 
tiffs ;"  bristles,  so  to  speak,  with  in- 
ferences of  fact,  and  is  accompanied 
by  allegations  to  the  effect  that  the 
fraudulent  intent  was  accomplished 
to  appellants'  damage  in  the  sum  of 
$20,000,  more  or  less;  and  this: 
"Said  defendant  B,  A.  Kipp,  by  his 
attorney,  fraudulently  induced  said 
refei^  to  make  and  file  as  one  of 
his  findings  a  conclusion  to  the  ef- 
fect that  tiie  statement  produced  by 
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respondent  before  the  referee  con- 
tained his  accounts  during  the 
trustee  period,  and  that  there  being 
no  objection  thereto,  it  was  recom- 
mended for  approval.  Then  there 
is  the  allegation  that  the  referee's 
report  was  fraudulently  presented 
to  the  court,  and  it  was  fraudu- 
liently  induced  to  confirm  the  same, 
in  the  face  of  appellants'  protest 
that  no  accounting  as  trustee  had 
occurred  and  demand  for  a  re- 
reference,  and,  to  complete  the  his- 
tory, the  statement  that,  after  the 
return  of  the  cause  from  this  court, 
in  proceedings  to  settle  Mr.  Eipp's 
account  as  receiver,  it  was  agreed 
that  an  order  should  be  entered  sav- 
ing whatever  rights  appellants  had 
to  impeach  defendant's  accounts  on 
the  books  of  the  B.  A.  Kipp  Com- 
pany, purporting  to  indicate  the 
amount  due  him,  and  without  preju- 
dice to  an  accounting  by  him  for 
the  trustee  peiiod;  and  that  the  or- 
der should  contain  proper  pro- 
visions in  that  regard  and  be  ap- 
proved by  appellants'  counsel  before 
being  signed  by  the  court,  but  that, 
neverth^ess,  his  attorney  fraudu- 
lently procured  an  order  to  be  en- 
tered without  any  such  provision, 
which  later  the  circuit  court  de- 
termined should  be  vacated  and  a 
proper  order  entered,  but  he  died 
before  that  could  be  accomplished. 

The  lower  court  dealt  with  the 
features  of  the  complaint  men- 
tioned without  giving  effect  to  the 
circumstances  under  which  the 
words  in  question  were  used.  For 
illustration,  quoting  from  the  cir- 
cuit judge's  opinion:  "Plaintiffs 
allege  that  the  report  of  the  referee 
was  false  and  fraudulent;  that  the 
defendant  fraudulently  induced  the 
referee  to  make  and  file  certain 
findings;  that  defendant  by  his 
counsel  fraudulently  procured  and 
caused  to  be  entered  a  judgment 
and  an  order,  and  that  the  defend- 
ant wrongfully  and  fraudulently 
claims  that  a  certain  sum  is  due  on 
the  judgment."  It  is  said  that  the 
particular  words  were  used,  all 
through,  without  specification  of 
acts  warranting   the  conclusion. 


whereas,  as  it  seems  to  us,  they  are 
used  in  connection  with  expressly 
or  inferentially  stated  circum- 
stances forming  fair  ground  there- 
for. To  illustrate:  note  the  cir- 
cumstances under  which  the  final 
order  was  obtained.  The  allegation 
that  the  referee's  report  was  false 
and  fraudulent  occurred  in  connec- 
tion with  all^ations  to  the  effect 
that  respondent,  by  his  attorney, 
when  called  upon  by  the  referee  to 
account,  presented  a  financial  state- 
ment of  the  company,  which  on  its 
face  did  not,  specifically,  show  that 
it  included  the  result  of  his  hand- 
ling of  the  property  during  the 
trustee  period,  and  which,  in  fact, 
omitted  some  $20,000  received  by 
him  out  of  the  property;  that  it  was 
so  offered  to  deceive  the  referee  into 
the  belief  that  it  contained  a  full 
statement  of  his  handling  of  the 
property  as  trustee  and  to  thus  de- 
ceive appellants,  and  that  the  ref- 
eree was  thereby  deceived  and  in- 
duced to  make  the  prejudicially  un- 
true finding.  The  allegation  as  to 
the  entry  of  the  judgment  being 
fraudulently  procured  occurs  in 
connection  with  such  a  history  of 
the  transaction  as  to  suggest,  neces- 
sarily, that  respondent,  in  the  ca- 
pacity of  trustee,  secured  the  en- 
try of  a  judgment  largely  in  ex- 
cess of  what  it  should  have  been, 
knowing  that  the  court  and  referee 
had  been  deceived  by  his  false  and 
misleading  statements  into  suppos- 
ing that  it  contained  a  full  disclos- 
ure of  all  his  receipts  as  trustee, 
when,  in  fact,  large  sums,  aggregat- 
ing $20,000,  more  or  less,  had  been 
omitted.  The  whole  complaint 
shows  an  evident  purpose  to  relate 
the  story,  and  does  it  pretty  clear- 
ly, of  respondent  having  been  trus- 
tee for  appellants  of  the  Eipp 
Company  property  for  a  consider- 
able period ;  that  ^en  they  called 
upon  him  to  disclose  how  he  had  ad- 
ministered the  same,  he  presented 
a  statement,  not  in  the  form  of  a 
trustee  account,  but  that  of  a  cor- 
poration financial  statement,  and  of 
such  ambiguous  character  that  it 
might  be  taken,  and  for  the  purpose 
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ot  havinsT  it  taken,  as  a  trustee  ac- 
count, and  that  it  was  so  taken  to 
the  Imowledge  of  respondent,  know- 
ing that  he  had  received  some  $20,- 
000  not  accounted  for  therein.  The 
charge  of  having  fraudulently  in- 
dnced  the  referee  to  make  the  false 
report  and  induced  the  court  to  ap- 
prove of  it,  by  necessary  inference 
indudea  the  dtiarge  that  respondent 
&Isely  and  with  intent  to  cheat  ap- 
pellants, falsely,  expressly,  or  im- 
pliedly represented  the  financial 
statement  produced  before  the  ref- 
eree to  show  all  his  transactions  aa 
trustee,  and  so  represented  the 
statement  to  the  circuit  court,  or 
inferentially  so  represented,  by  fail- 
ing to  disdose  its  true  character, 
when  he  knew  of  absence  therefrom 
of  any  evidence  of  large  sums  of 
money  with  which  he  should  be 
charged.  The  words  "fraudulently 
induced  the  referee  to  make"  the 
false  finding  and  "fraudulently  in- 
doced  the  circuit  court  to  confirm" 
it,  in  connection  with  the  whole 
story,  means  what  we  have  indicat- 
ed and  could  not  well  be  taken  to 
mean  anything  else.  So  all  tihe  facts 
^ch  the  circuit  court  supposed  to 
be  absent  were  present,  by  express 
or  implied  statement  and  permis- 
sible pleading  of  facts  accoi^ing  to 
their  legal  effect. 

The  court  below  quoted  the  es- 
sentials of  such  a  cause  of  action  as 
appellants  were  supposed  to  have 
attempted  to  state  from  Stowell  v. 
Eldred,  26  Wis.  504,  without  ob- 
serving the  limitations  and  expla- 
nations in  subsequent  decisions 
which  will  be  hereafter  referred  to. 
It  would  be  well  to  tie  closely  to  the 
later  cases  than  to  rely  on  this 
broad  language  of  the  early  case: 

"Chancery  will  relieve  against  a 
judgment  at  law  on  the  ground  of 
its  being  contrary  to  equity,  when 
the  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question 
pending  the  suit,  or  it  could  not  have 
been  received  as  a  defense,  or  when 
he  was  prevented  from  availing 
himself  of  the  defense  by  fraud  or 
accident,  or  the  acts  of  the  opposite 
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party  immixed  with  negligence  or 
fault  on  his  part." 

Pointing  to  that  rule  the  trial 
court  found  a  fatal  defect  in  the 
complaint,  in  that  there  was  an  ab- 
sence of  any  statement  of  facts 
showing  the  requisite  diligence  to 
bring  the  matter  complained  of  to 
the  attention  of  the  court,  and  to 
show  that  they  could  have  discov- 
ered the  fraud  in  time  to  have 
availed  themselves  of  its  existence 
in  the  first  action.  On  this  branch 
of  the  case  it  seems  to  have  been 
overlooked  that  respondent  occu- 
pied a  fiduciary  relation  to  appel- 
lants. They  had  a  right  to  rely  upon 
his  performing  his  duty  prior  to  and 
upon  the  hearing  before  the  referee. 
He  had  no  right  to  remain  silent 
and  challenge  the  proof,  much  less 
was  he  justified  in  placing  a  de- 
lusive statement  before  the  referee 
and  pretending,  either  expressly  or 
impliedly,  that  it  contained  an  ex- 
hibit of  his  transactions  during  the 
trustee  period.  When  the  fiduciary 
position  of  respondent  is  considered 
and  that  appellants,  had  used  due 
care  to  employ  attorneys  whom  they 
had  reasonable  ground  to  suppose 
were  competent  to  protect  their  in- 
terests, t£e  complaint  shows  such 
reasonable  excuse  for  not  present- 
ing the  matter  complained  of  be- 
fore the  referee  l^iat  a  court  of 
equity  should  not  refuse  to  open  its 
doors  to  prevent  the  success  of  a 
wicked  sdieme  to  cheat  because  of 
neglect  at  this  point. 

It  was  respondent  who  should 
have  been  the  moving  party  as  re- 
gards the  accounting.  Appellants 
bad  a  right  to  suppose  that  he  would 
exhibit  a  true  statement  of  his  trus- 
tee transactions;  that  the  referee 
would  see  that  he  did  it,  and  that 
appellants'  attorneys  would  keep  an 
efficient  oversight  in  respect  to  the 
matter.  It  may  be  that  appellants' 
attorneys  w^re  too  unsophisticated 
in  the  matter ;  even  that  they  were 
negligent,  or  possibly  incapable  of 
coping  with  the  particulars  consti- 
tuting the  subtle  deception  said  to 
have  been  practised  by  respondent; 
but  where  a  party  uses  ordinary 
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care  in  the  selection  of  attorneys  to 
represent  him  in 
elicit  t—Kllef  such  matters,  equity 
S^MtiSSJ"*"""  may  relieve  him 
from  the  conse- 
quences of  their  infirmity  or  negli- 
gence. Wisconsin  M.  &  F.  Ins.  Co. 
Bank  v.  Mann,  100  Wis.  596,  76  N. 
W.  777.  It  would  be  a  strange 
weakness  in  our  system  of  equity 
jurisdiction  if  a  court  could  not  or 
would  not  lend  its  aid  to  prevent  a 
party  from  bein^  greatly  wronged 
by  reason  of  his  attorneys,  cither 
through  negligence  or  otherwise, 
being  imposed  upon  by  the  adverse 
party.  So  there  was  no  fatal  laches 
up  to  the  time  the  referee's  report 
was  filed  in  the  circuit  court. 

The  trial  court  seems  further  to 
have  overlooked  the  fact  that,  ac- 
cording to  the  complaint,  confirma- 
tion of  the  referee's  report  was  op- 
posed upon  the  ground  that  re- 
spondent's pretended  disclosure  of 
his  transactions  during  the  trustee 
period  did  not  make  such  disclosure 
at  all;  that  only  a  misleading,  de- 
ceptive statement  was  made  with 
intent  to  deceive  the  referee,  and 
that,  nevertheless,  the  report  was 
confirmed  and  a  re-reference  refused 
because  respondent's  attorney  per- 
sisted in  urging  upon  the  court  the 
deceptive  statement  as  containing  a 
full  disclosure  of  his  trustee  trans- 
actions, whereas  his  administration 
in  that  regard  was  wholly  omitted, 
thereby  keeping  from  the  knowledge 
of  the  court  the  fact  that  he  had  re- 
ceived $20,000,  more  or  less,  and 
converted  the  same  to  his  own  use. 
The  whole  history  of  the  case  shovra 
that  the  trial  court  was  wrong  in 
holding  that  there  was  delay  in  dis- 
covering the  facts  in  time  to  make 
them  available  in  the  first  case.  The 
trouble  was,  according  to  the  com- 
plaint, that  the  deception  indulged 
in  before  the  referee  was  so  persist- 
ed in  that  the  court,  from  first  to 
last,  was  so  imposed  upon  that  ap- 
pellants, with  all  the  aid  their  at- 
torneys afforded,  were  unable  to 
avoid  having  the  fraud  of  respond- 
ent in  suppressing  the  real  facts 
prevail.  This  was  not  a  case  where 


appellants  failed  to  discover  the 
fraud  until  after  the  first  case  ttu 
closed  to  them,  but  one  where  it 
was  believed  and  i^leged  to  exist 
and  there  was  such  industry  exer- 
cised to  bring  the  matter  efficiently 
to  the  attention  of  the  court  as  ap- 
pellants were  able  to,  relying  upon 
their  attorneys;  but  the  latter, 
either  through  negligence  or  failure 
to  comprehend  the  situation,  failed 
to  successfully  cope  with  the  decep- 
tion of  respondent. 

So  on  this  branch  of  the  case  the 
decision  below  was  reached  under  a 
misconception  of  the  effect  of  the 
history  of  the  litigation  detailed  in 
the  complaint.  On  the  whole,  giv- 
ing the  complaint  the  benefit  of  all 
reasonable  inferences  in  appellants' 
favor,  respondent  designedly  im- 
posed upon  the  referee  and  the 
court  until  the  first  litigaticn  was 
closed  beyond  opportunity  for  re- 
lief therein,  to  the  impoverishment 
of  appellants  and  the  enrichment  of 
himself  to  the  extent  of  some  $20,- 
000,  more  or  less,  received  by  him 
during  the  trustee  period, 
should  have  been  applied  upon  the 
purchase  price  of  the  property  be- 
fore the  final  judgment  was  ren- 
dered ;  and,  in  addition,  that  he  later 
received  during  the  receivership, 
period,  succeeding  his  receivership, 
large  sums  which  should  have  been 
applied  upon  the  judgment. 

True,  the  last  matter,  standing 
alone,  would  not  afford  ground  for 
an  independent  action;  not  because 
of  any  want  of  power  of  the  court 
to  so  entertain  the  matter,  but  be- 
cause, the  practice  having  become  so 
firmly  settled  that  ,  , 
relief  in  such  cir-  ii"ir.V^.r«. 
cumstances  should  SSnt. 
be  sought  in  the 
first  action,  that  it  is  regarded  as 
jurisdictional  error  to  permit  a  sec- 
ond action  therefor,  "either  in  the 
same  or  any  other  court.  Jackson 
Mill.  Co.  v.  Scott,  130  Wis.  267,  110 
N.  W.  184 ;  Pleshek  v.  McDonell,  130 
Wis.  446, 110  N.  W.  269.  That  being 
a  mere  matter  of  practice  which  has 
been  given  such  dignity  as  to  be  re- 
garded as  jurisdictional,   in  the 
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sense  of  Inexcusable  use  of  judicial 
power^  as  distinsrnished  from  want 
of  power^  it  does  not  go  to  the  ex- 
tent of  renderingr  it  improper  to  en- 
tertain such  a  matter  where  it  is 
oonnected  with  events  happening 
bdore  the  close  of  the  first  action, 
famishins:  e:ood  ground  for  an  inde- 
pendent action  in  equity  to  restrain 
plaintiff  from  enjoying  the  fruits  of 
his  anonnscionaUe  judgment.  In 
such  a  ritnation  the  court,  having 

_^   properly  taken  ju- 

S;£?ter~  risfiction  to  deal 
iSS^Tv^*  *'  proper 
•■bM«meat  major  subject,  may 
deal  with  the  other 
matters  as  germane  thereto  and  en- 
tertain the  entire  subject  of  dispute 
as  to  whether  plaintiff  should  be  re- 
strained from  enforcing  his  judg- 
ment. 

There  remains  to  be  considered 
the  question  of  whether  a  court  of 
equi^  should  exercise  its  jurisdic- 
tion in  a  case  of  this  sort;  one 
iritere  it  has  once  afforded  the  parl^ 
complaining  ample  opportuni^  for 
redress  and  the  time  has  gone  by 
for  any  relief  in  the  action  institut- 
ed to  that  end,  and  where  all  the 
matters  in  controversy  should  have 
been  forever  set  at  rest. 

There  is  no  writtoi  law  placing  a 
limit  upon  the  power  of  equity  to 
remedy  and  redress  wrongs,  neither 
is  there  any  want  of  power  in 
that  regard  in  the  written  law. 
It  is  the  crowning  merit  of  our 
system  that,  so  far  as  power  is 
concerned,  it  is  as  limitless  as 
the  capadty  of  man  to  wrong  a 
fellow  man.  Courts  may  well  pro- 
ceed with  great  care  in  exercising 
their  supreme  authority  outside  of 
the  field  of  ordinary  judicial  activ- 
itr,  but  should  never  doubt  or  sug- 
gest want  of  power  to  deal  with  any 
situation  where  otherwise  one  per- 
son would  be  seriously  injured  by 
another  in  his  person  or  property. 
The  judicial  arm  of  the  people 
stands  for  its  whole  sovereign  au- 
thority in  that  field,  and  so,  in  the 
very  nature  of  things,  must,  in  the 
fin^  analysis,  be  limited  only  by  the 
boundaries  of  justice  and  be  taken 
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as  infallible  as  regards  what  is  just 
under  all  the  circumstances  of  any 
particular  situation.  Thus  the 
maxim,  "There  is  no  wrong,  above 
infractions  of  mere  moral  obliga- 
tions, without  a  judicial  remedy,"  is- 
vindicated,  even  in  a  situation 
where  wrong  from  one  viewpoint 
has  prevailed.  Sound  judicial  pol- 
icy requires  that  litigation  ^lall 
have  a  course  to  a  final  determina- 
tion. The  end  sought  is  peace  with 
justice ;  and  when  courts  have 
given,  and  litigants  have  had,  the 
benefit  of  judicial  instrumentalities 
throughout  such  a  course,  the  final- 
ity, whether  right  or  wrong  from  a 
moral  standpoint,  should,  in  gener- 
al, stand  as  an  unimpeachable  com- 
pact of  peace  between  them  and 
society.  "Interest  reipublics,  ut  sit 
finis  litium."  As  also*  "Nemo  debet 
bis  vexari  pro  una  et  eadem  causa." 
Both  maxims  voice  a  policy  firmly 
established  in  the  law.  Otherwise 
there  would  be  no  end  to  litigation, 
the  mere  mistakes,  negligences,  and 
falsehoods  affecting  the  first  result 
and  persisting  to  the  end  of  the 
couiw  would  still  leave  the  ag- 
grieved pari?  free  to  attack  such  re- 
sult in  a  second  action,  and  agiun 
in  a  third  action, — actioh  after  ac- 
tion,— making  litigation  over  a 
single  controversy  and  its  inci- 
dents interminable.  Obviously,  that 
would  be  intolerable,  and  courts 
have  wrought  out,  as  matter  of  un- 
written law,  the  principle  that,  ex- 
cept in  special  circumstances  of  lim- 
ited character  where  litigation  haa> 
run  its  full  ordinary  course,  there  is, 
as  matter  of  sound  and  necessary 
public  policy,  as  forceful  as  any 
written  law  could  be,  that  presumed 
infallibility  in  the  result  which  dis- 
places the  maxim,  "Fraud  vitiates 
everything,"  by  estopping  the  party 
aggrieved  from  setting  up  fraud  to 
avoid  such  result, — as  it  is  said, — 
"closing  the  mouth  on  the  one  side 
and  the  ear  on  the  other," — creat- 
ing a  condition  of  lasting  silence  as 
to  the  matter  closed  by  the  judg- 
ment. Thus  sometimes  that  may  be 
right  in  law  which  is  otherwise 
from  a  moral   standpoint,  since 
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there  is  no  wrong  in  legal  contem- 
plation as  to  that  upon  which  the 
law's  instrumentalities  have  set  the 
seal  of  right.  "Judicia  simt  tan- 
quam  juris  dicta,  et  pro  veritate  ac- 
dpiuntur." 

So  in  the  further  consideration  of 
tfais  case  we  must  deal  with  the 
qoestion  of  jurisdiction  of  the  court 
to  afford  relief,  but  only  in  the 
sense  of  whether,  by  the  mandate 
of  the  unwritten  law,  it  should  be 
wercised  to  grant  relief  under  the 
circumstances  disclosed.  The  dis- 
tinction between  that  want  of  i>ow- 
er  which  is  substantive,  so  to  speak, 
—excess  of  it  would  be  usurpation 
and  the  result  void  regardless  of  the 
dignity  of  the  particular  tribunal, — 
and  want  of  jurisdiction,  which  is 
a  mere  going  beyond  the  boundaries 
which  sound  judicial  policy  has  set 
for  the  exercise  of  power,  but  the 
reault,  nevertheless,  in  the  finalily, 
is  as  binding  as  any  judicial  deter- 
mination can  be  and  falls  within  the 
field  of  the  quoted  maxim.  Harri- 
gan  V.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909;  Cline  v.  Whitaker,  144 
Wis.  439,  140  Am.  St.  Rep.  1039, 
129  N.W.400;  Rice's  Will,  150  Wis. 
401, 136  N.,W.  956,  137  N.  W.  778. 

At  an  early  day  in  the  history  of 
jurisprudence  in  this  country,  the 
court  of  highest  dignity  formulat- 
ed a  rule  to  mark  the  general  limi- 
tations beyond  which  judicial  rem- 
edies should  not  be  afforded  to  ques- 
tion a  final  judgment  after  having 
passed  beyond  the  reach  of  atten- 
tion in  the  action  where  rendered. 
Marine  Ins.  Co.  v.  Hodgson,  7 
Cranch,  332,  3  L.  ed.  362.  True, 
there  was  no  attempt  to  state  pre- 
cise limitations.    That  was  impos- 

sihle  because  every 
iimitH  of  power  court  would  be  free 
of  court.  ^  make  exceptions 

to  fit  the  necessities  of  particular 
situations.  The  dominant  principle 
was  all  the  court  sought  to  proclaim. 
That  was  stated  in  these  words  by 
Chief  Justice  Marshall:   "Any  fact 

which  clearly  proves 
^^^^JS:    it  to   be  against 

conscience  to  exe- 
cute a  judgment,  and  of  which  the  in- 


i'ured  party  could  not  have  availed 
limself  in  a  court  of  law;  or  of 
which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by 
fraud  or  accident  unmixed  with  any 
fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to 
a  court  of  chancery." 

In  my  judgment  courts  in  general 
have  kept  pretty  well  within  tiie 
principle  so  early  laid  down.  It  has 
been  expanded  somewhat  here  and 
there,  in  applying  it  to  new  situa- 
tions, but  the  real  gist  of  it,  I  think, 
has  remained  to  f^is  day  substan- 
tially free  from  infractions.  While 
bowing  to  the  decision  of  the  court 
in  Boring  v.  Ott,  138  Wis.  260, 19 
L.R.A.(N.S.)  1080,  119  N.  W.  865, 
I  may  be  permitted  to  point  to  the 
discussion  of  this  subject  in  my 
opinion  in  t^at  case.  I  could  not 
well  add  in  writing  for  the  court  to 
what  is  there  said  as  to  the  general 
limitations.  Sometimes  by  circum- 
scribing one's  vision  by  the  boun- 
daries of  a  precedent  and  tying 
thereto  for  a  solution  of  the  contro- 
versy in  hand  because  of  similarity, 
or  supposed  similarity  of  facts,  the 
real  governing  principle  is  lost  sight 
of.  By  following  that  course  as 
matter  of  practice,  confusion  is 
most  certain  to  be  created  and  the 
scope  of  judicial  activity  becomes  so 
fenced  about  by  precedents  that  ju- 
risdiction'  is  liable  to  turn  thereon 
instead  of  on  the  legitimate  final 
teat.  The  crowning  purpose  of. 
courts  is  to  effect  justice.  Their' 
jurisdiction  must  be  likewise  exten- 
sive and  their  paramount  duty  is  to 
open  their  doors  freely  instead  of 
reluctantly  whenever,  in  an  orderly 
way,  appealed  to,  and  the  writtei 
law  or  sound  public  policy  has  no 
sealed  them  upon 
the  theory  that  the  ;35*f"*  *** 
public  welfare  at 
this  point  is  of  greater  dignity  than 
private  right  and  requires  it. 

The  sound  public  policy  referre( 
to  must,  necessarily,  be  somewha 
elastic  in  order  to  be  adaptable  U 
special  circumstances  which  ma; 
often  present  new  conditions.  Then 
is  the  respect  which  must  be  givei 
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to  principle  over  precedent.  So  it  is 
said :  "There  is  no  vitality  in  prec- 
edents; there  is  in  rules.  They  are 
susceptible  of  expansion  along 
every  line  necessary  to  reach  new 
conditions.  In  all  situations  and 
under  all  circumstances,  whether 
new  or  old,  the  principles  of  equity 
will  point  the  way  to  justice  where 
legal  remedies  are  infirm.  Frece- 
doits  win  be  a  constant  guide,  but 
never  a  bar.  Where  a  new  condi- 
tion exists,  and  legal  remedies  are 
inadequate  or  none  are  afforded  at 
all,  the  never  failing  capacity  of 
^uity  to  adapt  itself  to  all  situ- 
ations will  be  found 

extending  old  principles,  if  neces- 
sary, not  adopting  new  ones,  for 
that  purpose.''  McGowan  v.  Paul, 
141  Wis.  388,  896,  128  N.  W.  266. 

Recognizing  the  breadth  of  the 
judicial  power  as  indicated,  this 
»urt  in  Stowell  v.  Eldred,  26  Wis. 
504,  permitted  an  action  to  be  main- 
tained to  prevent  a  party  from  en- 
joying the  fruits  of  a  judgment  ob- 
tained by  perjury.  That,  in  my 
judgment^  as  maintained  by  me  In 
Boring  v.  Ott,  supra,  was  contrary 
to  precedents,  old  and  new,  though 
probably  not  outside  of  a  broad  con- 
ception of  the  principle.  The  court, 
without  referring  to  the  initial  case 
on  the  subject,  decided  by  the  Su- 
preme Court  of  the  United  States, 
thus  formulated  the  rule  for  this 
state:  "Chancery  will  relieve 
against  a  judgment  at  law  on  the 
,  ground  of  its  being  contrary  to 
equity,  where  the  defendant  in  the 
judgment  was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it 
could  not  have  been  received  as  a 
defense,  or  when  he  was  prevented 
from  availing  himself  of  the  defense 
by  fraud  or  accident,  or  the  acts  of 
the  opposite  party  unmixed  with 
negligence  or  fault  on  his  part." 

As  a  precedent,  Stowell  v.  Eldred 
justified  Boring  v.  Ott.  Evidently 
the  court  did  not  intend  to  an- 
noance  a  new  principle, — at  moat 
only  to  state,  broadly,  an  old  one 
idiowing  that  the  case  in  hand  fell 
within  it,  and  that  was  affirmed  in 
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Boring  v.  Ott.  So  it  must  be  consid- 
ered as  settled  in  this  state  that 
fraud  such  as  the  commission  of 
perjury  in  an  action  resulting  in  the 
wrongdoer  obtaining  a  judgment 
constitutes  a  wrong  which,  if  the 
party  aggrieved  acts  seasonably 
and  was  without  inexcusable  negli- 
gence in  the  action,  equity  will  rem- 
edy. In  that  the  court  declined  to 
follow,  strictly,  the  doctrine  of 
United  States  v.  Throckmorton,  98 
U.  S.  61,  26  L.  ed.  93.  There,  for 
the  first  time,  the  precise  nature  of 
the  fraud  which  will  render  a  judg- 
ment open  to  attack  in  an  inde- 
pendent action  in  equity  was  thus 
stated:  "The  acts  for  which  a 
court  of  equity  will,  on  account  of 
fraud,  set  aside  or  annul  a  judg- 
ment or  decree  between  the  same 
parties,  rendered  a  court  of  com- 
petent jurisdiction,  have  relation  to 
bauds,  extrinsic  or 
collateral  to  the  »t*Mii  f«r  traaA 
matter  tried  by  the 
first  court,  and  not  to  a  fraud  in 
the  matter  on  which  the  decree  was 
rendered." 

That  was  approved  in  Uecker  v. 
Thiedt,  133  Wis.  148, 118  N.  W.  447, 
and  Scheer  v.  Ulrich,  133  Wis.  311, 
113  N.  W.  661.  But  such  approval, 
so  far  as  inconsistent  with  Boring 
V.  Ott,  must  yield  thereto.  So  it 
must  be  considered  that  the  broad 
rule  as  stated  in  Stowell  v.  Eldred, 
supra,  is  the  law  of  this  forum,  leav- 
ing administration  thereof  suffi- 
ciently elastic  to  meet  the  necessities 
of  such  serious  situations  as  require 
a  remedy  and  sufficiently  restrictive 
as  not  to  invade  the  wise  public  pol- 
icy to,  as  generally  as  practicable, 
terminate  litigation  as  to  a  single 
controversy.  The  precedents  in  our 
own  court  go  only  to  the  extent  of 
holding  that  a  judgment  secured  by 
wilfur perjury  may.  under  some  cir- 
cumstances, be  relieved  against  in 
equity.  But  that  must  not  be  consid-, 
ered  as  establishing  an  exclusive  sit- 
uation as  to  where  fraud  intrinsic, 
may  be  so  dealt  with.  The  real 
principle  of  the  adjudications  is 
that  the  power  of  equity  to  relieve 
against  unconscionable  judgments; 
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will  not  be  strictly  confined  to  such 
as  are  characterized  by  fraud 
extrinsic.  Thus  the  rule  of  Marine 
Ins.  Co.  V.  Hodgson,  supra,  is  given 
a  broad  aspect,  affording  harmony 
with  Stowell  v.  Eldred,  supra,  in- 
stead of  following  the  restrictive 
exposition  of  the  rule  in  United 
3tates  V.  Throckmorton,  supra. 

So  the  vital  question  to  be  deter- 
mined in  such  a  case  as  this  is  not, 
merely,  whether  the  judgment  was 
secured  by  fraud  extrinsic,  without 
inexcusable  fault  of  the  aggrieved 
party,  but  was  it  secured  by  fraud 
without  such  fault,  and  are  the  cir- 
cumstances so  serious  that  the  doors 
of  equily  ought  not  to  open  to  af- 
ford relief  7 

Thus  the  early  rule  is  not  so 
closely  fenced  about  by  technical 
lines  but  that  wise  administration 
can  enable  the  court  to  redress  seri- 
ous wrongs  of  the  nature  of  that 
here  complained  of.  Doubtless 
whether  the  facts  require  judicial 
interference  is  largely  matter  of  ad- 
ministration in  a  field  where  courts 
should  exert  their  great  power 
sparingly.  In  that  respect,  proba- 
bly, fraud  extrinsic  would  appeal 
successfully  for  such  interference 
-«n*riB.ic  »d  where  fraud  in- 
Sf  *T.*''"ir  trmsic  would  not, 

«.ti«ctio-.  mere  nature 

of  the  fraud  in  that  regard  would 
not  be  an  arbitrary  test. 

Can  there  be  any  fair  doubt  that 
the  facts  of  this  case  appeal  as 
strongly  for  a  judicial  remedy  as 
one  where  a  judgment  is  obtained 
by  perjury?  It  is  not  a  case  where 
one  may,  by  mere  silence,  permit  a 
judgment  to  go  in  his  favor  which 
is  unjust.  In  ordinary  situations 
one  may,  legally  if  not  morally,  keep 
silent  and  profit  by  his  adversary's 
ignorance.  That  is  neither  fraud 
intrinsic,  as  in  case  of  perjury,  nor 
fraud  extrinsic,  within  the  Throck- 
morton rule.  But  where  there  is  a 
solemn  duty  to  speak,  independent- 
ly of  coercion,  and  in  a  judicial  con- 
troversy as  well,  whether  asked  to 
speak  or  not,  and  there  is  a  failure 
to  speak,  resulting  in  the  enrich- 
ment of  the  wrongdoer  and  the  im- 


poverishment of  the  one  to  whom 
that  duty  is  owing,  there  is  a  fraud 
of  most  serious  nature,  and,  in  a 
sense,  both  intrinsic  and  extrinsic. 
That  view  was  taken  of  the  early 
rule,  and  as  a  modification,  if  need 
be,  of  the  Throckmorton  exposition 
of  it  in  Maddox  v.  Apperson,  14 
Lea,  596.  The  court  there  said  that 
if  the  term  "extrinsic  fraud," 
as  distinguished  from  "intrinsic 
fraud,"  would  bar  relief  where  a 
judgment  is  obtained  by  .  suppress- 
ing evidence  which  the  prevailing 
party  is  bound  to  disclose  by  reason 
of  his  relation  to  the  adverse  party, 
as  in  case  of  the  exist^ce  of 
fiduciary  relations,  the  court  would 
not  go  that  far. 

Here  the  respondent,  as  before 
suggested,  owed  to  appellants  the 
active  duty,  inde-  «  . 

Hw^Tb  ,    Awuv  TprwBtee— power 

pendently  of  any  to  aecare  per- 
litigation,  to  make 
a  full  disclosure  of  his  transactions 
as  trustee.  That  duty  he  owed,  in 
a  high  degree,  in  the  litigation,  and 
also  he  owed  the  duty  of  making 
such  disclosure  to  the  court  and  to 
its  referee.  According  to  the  com- 
plaint he  not  only  failed  in  this  re- 
spect, preventing  thereby  appel- 
lants from  having  the  benefit  there- 
of in  the  litigation,  but  palmed  off 
on  all  parties  a  spurious  deceptive 
paper  as  a  disclosure,  and  thus  se- 
cured the  judgment  complained  of. 
If  tiiose  facts  can  be  established,, 
they  will  make  a  case  fairly  within 
the  Throckmorton  rule  and  th& 
broader  rule  in  Ma- 
rine  Ins.  Co.  v.  di»cio«nFe— 
Hodgson.  Chief  Jus- 
tice  Marshall  there  guarded  the- 
doctrine  proclaimed  by  prefacing 
with  these  words:  "Without  at- 
tempting to  draw  any  precise  linfr 
to  which  courts  of  equity  will  ad- 
vance and  which  they  cannot  pass 
in  restraining  parties  from  availing 
liiemselves  of  judgments  obtained 
at  law,  it  may  safely  be  said,"  etc.^ 
using  the  language  before  quoted. 
This  court,  in  the  Stowell  Case,  as- 
serted that  principle,  vindicatius: 
the  wisdom  of  the  early  declination 
to  "draw  any  precise  line  to  which. 
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equity  will  advance  and  which  the 
court  cannot  pass"  in  cases  of  this 
sort,  and  again  vindicated  it  in  Bor- 
ing V.  Ott. 

From  the  broad  lines  of  the  rule, 
as  approved  in  the  latter  case,  who 
can  place  any  precise  limitations 
upon  it?  As  we  have  seen,  the  ef- 
fort elsewhere  to  confine  it,  strict- 
ly, to  matters  "extrinsic,"  this  court 
has  deliberately  refused  to  follow, 
preferring  the  liberty  to  do  justice, 
found  within  the  broad  lines  of  its 
early  declaration.  However,  there 
is  little  doubt  but  that,  if  it  were 
foUowed,  it  would  include  the  situ- 
ation in  hand  because  of  the  partic- 
ular relations  of  respondent  to 
appellants.  In  any  event,  this 
court  would  rather  be  compelled  to 
retrace  its  steps  than  to  advance  in 
order  to  hold  that  the  situation  here 
is  up  against  a  bar  which  it  either 
cannot  or  will  not  pass  in  order  to 
afford  appellants  an  opportunity  to 
obtain  i^ress,  if  they  are  able  to 
satisfactorily  establish  what  they 
claim  to  be  the  facts.  Obviously* 
they  will  find,  in  the  end,  this  liti- 
gation to  be  useless  to  them,  unless 

Bn4«.«e-to  establish 
^laMi.h  (rand    with     more  than 
'  mere  reasonable 

certainty  the  facts  upon  which 
they  rely, — prove  them  with  that 
dej^  denominated  "clear  and  sat- 
Wactory,"  which  should  be  regard- 
ed with  considerable  emphasis  in  a 
case  of  this  sort  and  up  to  the  very 
border  line,  perhaps,  of  where  no 
reasonable  doubt  remains. 

The  order  appealed  from  is  re- 
versed, and  the  cause  is  remanded 
for  fur&er  proceedings  according 
to  law. 

Timlin,  J.,  concurring: 

I  concur  in  the  decision  reversing 
the  order  of  the  circuit  court,  which 
order  sustained  a  demurrer  to  the 
complaint,  and  my  concurrence 
rests  upon  the  following  grounds: 

In  Kipp  v.  Laun,  146  Wis.  591, 
131  N.  W.  418,  this  court  affirmed 
a  judgment  of  the  circuit  court 
which,  among  other  things,  provid- 
ed for  a  reference  and  an  account- 
ing in  this  litigation.   In  the  com- 


v.  KIPP.  671 

us  V.  W.  18*.) 

plaint  before  us  now  it  is  sufilcient- 

ly  averred  that  the  respondent,  in 
making  such  account  as  a  fiduciary, 
withheld  and  concealed  evidence 
peculiarly  within  his  knowledge  rel- 
ative to  sums  of  money  realized  by 
him  in  the  operation  of  the  business 
and  property  purchased  from  him 
by  Laun  et  al.,  and  which  he  re- 
ceived while  the  litigation  to  enforce 
the  contract  was  pending ;  that 
when  this  was  brought  to  the  at- 
tention of  the  circuit  court  upon  the 
hearing  of  a  motion  after  judgment 
in  said  cause  it  was  shown  to  the 
circuit  court  that  a  further  hearing 
in  the  cause  and  a  further  account- 
•  ing  would  be  necessary  on  account 
of  such  omitted  items  which  would 
make  a  difference  of  about  $20,000 
in  favor  of  the  appellants.  The  cir- 
cuit court,  relying  upon  arguments 
of  respondent's  counsel  to  that  ef- 
fect, held  it  had  no  power  in  that 
action  to  modify  that  portion  of 
the  decree  confiming  the  referee's 
report,  but  suggested  an  independ- 
ent action  by  Laun  et  al.  against 
Kipp  for  relief.  Counsel  for  the  re- 
spective parties  litigant  then  stipu- 
lated in  open  court  that  the  account 
of  Mr.  Kipp  as  receiver  (he  having 
been  appointed  receiver  ad  interim) 
might  be  allowed  and  the  receiver 
discharged  without  in  any  manner 
approving  said  account  upon  the 
point  hereinbefore  mentioned,  and 
without  prejudice  to  an  accounting 
as  to  moneys  received  by  said  Kipp 
prior  to  iL's  appointment  as  re- 
ceiver, and  directed  that  the  order 
to  be  drawn  should  be  submitted  to 
counsel  for  Laun  et  al.,  and  should 
contain  a  provision  upon  this  sub- 
ject satisfactory  to  them.  The 
counsel  for  Kipp  thereafter  fraudu- 
lently and  without  submitting  the 
same  to  the  counsel  for  Laun  et  al. 
presented  to  the  court  and  had 
signed  an  order  not  containing  any 
such  reservation,  and  upon  this 
coming  to  the  knowledge  of  the  cir- 
cuit judge  he  declared  that  such  or- 
der should  be  vacated  and  a  proper 
order  drawn  pursuant  to  the  former 
stipulation  and  direction.   But  the 
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■circuit  judge  died  before  this  di- 
rection was  carried  into  effect  by 
proper  judicial  action. 

Upon  such  facts,  coupled  with 
proper  averments  to  entitle  appel- 
lants to  an  accounting,  the  com- 
plaint states  a  good  cause  of  action 
within  the  rule  of  United  States  v. 


Throckmorton,  98  U.  S.  61, 25  L.  ed. 
93;  Marshall  v.  Holmes,  141  U.  S. 
589,  35  L.  ed.  870,  12  Sup.  Ct.  Rep. 
62;  Boring  v.  Ott,  138  Wis.  260,  19 
L.RJV.(N.S.)  1080,  119  N.  W.  865; 
Uecker  v.  Thied,  133  Wis.  148,  113 
N.  W.  447;  and  StoweU  v.  Eldred, 
26  Wis.  604, — either  or  all  of  them. 


ANNOTATION. 

Faifaire  to  perfcHrm  ttie  duty  to  make  disclotnres  whidi  ntti  up<m  one  becauM 
of  tmst  or  confidoitial  rebtion  as  fraud  for  whidi  ^qaStf,  in  an  mdepend- 
«nt  suit,  will  relieve  i^Kauut  a  jndgmoit. 


As  the  court  in  the  reported  case 
■(Laun  v.  Kipp,  ante,  656),  says:  "In 
ordinary  situations  one  may,  legally 
H  not  morally,  keep  silent  and  profit 
by  his  adversar3r'8  ignorance.  That  is 
neither  fraud  intrinsic,  as  in  case  of 
perjury,  nor  fraud  extrinsic,  within 
tile  Throckmorton  rule  (see  citation 
of  the  Throckmorton  Case  in  n^  par- 
agraph). But  where  there  is  a  solemn 
duty  to  speak,  independently  of  coer^ 
cion,  Bad  in  a  judicial  controversy  as 
well,  whether  asked  to  speak  or  not, 
and  there  is  a  failure  to  speak,  result- 
ing in  the  enrichment  of  the  wrong- 
doer and  the  impoverishment  of  the 
one  to  whom  that  duty  is  owing,  there 
ie  a  fraud  of  most  serious  nature, 
and,  in  a  sense,  both  intrinsic  and  ex- 
trinaic."  As  a  rule  the  courts,  in  the 
few  cases  that  fall  within  the  scope  of 
the  note  on  the  facts,  do  not  classify 
the  cases  in  reference  to  extrinsic  or 
intrinsic  fraud,  but  merely  hold  that 
there  is  such  fraud  as  will  subject  the 
judgment  to  attack  in  a  separate  pro- 
ceeding brought  for  the  purpose,  and 
relief  in  some  form  is  usually  granted. 
They  could  base  the  conclusion  upon 
either  one  of  two  theories;  i.  e.,  that 
the  fraud  Is  suflteiently  extrinsic  to 
bring  the  case  within  the  rule  stated 
in  the  Throckmorton  Case  (U.  S.)  in- 
fra, or  that  the  fact  that  the  guilty 
party  is  a  fiduciary  makes  an  excep- 
tion to  the  rule.  But,  as  noted  al- 
ready, most  courts  simply  take  a  broad 
view  and  reach  their  conclusion  with- 
out discussing  the  kind  of  fraud. 

The  case  referred  to  in  the  quota- 
tion, supra,  of  United  States  v. 
Throckmorton  (1878)  98  U.  S.  61,  25 


L.  ed.  93  (see  also  Rose's  Notes  to  this 
case),  is  not  in  point  on  the  facts  up- 
on the  question  here  considered. 
Nevertheless,  the  stamp  of  approval 
is  there  placed  upon  the  doctrine  that 
a  court  of  equity  will  not  give  relief 
against  a  judgment  on  the  ground  that 
it  was  obtained  by  intrinsic  as  distin- 
guished from  extrinsic  fraud.  Wheth- 
er the  court  intended  to  convey  the 
impression  that  this  is  an  absolute 
rule  to  be  arbitrarily  followed,  or 
merely  stated  some  general  principles, 
as  is  80  often  done,  within  which  the 
case  fell,  without  stating  all  of  the 
exceptions,  etc.,  it  is  impossible  to 
say.  The  courts  in  later  decisions 
have  seoned  to  consider  it  both  ways, 
but  the  question  is  too  broad  for  full 
discussion  here.  However  that  may 
be,  courts  of  equity  have  always  been 
willing  to  relieve  in  an  ind^endent 
suit  against  a  judgment  on  the 
ground  that  a  fraud  upon  the  court 
was  practised  in  its  procurement  to 
the  detriment  of  the  cestai  que  trust 
by  the  fiduciary's  concealing  or  not 
disclosing  material  facts. 

The  fraudulent  concealment  or 
omission  of  facts,  by  a  fiduciary,  the 
revealing  of  which  would  have  caused 
the  entry  of  the  judgment  in  favor  of 
the  cestui  que  trust,  is  fraud  which 
will  induce  a  court  of  equity,  in  an 
independent  suit,  to  relieve  against  a 
judgment  or  order  that  is  unjust  to  the 
cestui  que  trust.  Smith  v.  Smith 
(1914)  210  Fed.  947,  affirmed  in  (1916> 
139  0.  0.  A.  465,  224  Fed.  1;  Sohler 
Sohler  (1902)  185  Cal.  323,  87  Am. 
St.  Rep.  98.  67  Fac.  282;  Campbell- 
Kawannanakoa  v.  Campbell  (1907) 
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162  Cal.  201,  92  Pac.  184;  Burnett  t. 
Uilnes  (1897T  148  Ind.  230,  46  N.  E. 
464;  Bowsman  v.  Anderson  (1912)  62 
Or.  431,  123  Pac.  1092,  rehearing  de- 
nied in  (1912)  62  Or.  444,  125  Pac. 
270;  Schneider  t.  Sellers  (1900)  26 
To.  Civ.  App.  226,  61  S.  W.  541;  the 
reported  case  (Laun  v.  Eipp,  ante* 
655). 

A  suit  in  equity  may  be  maintained 
against  the  executor  of  complainant's 
former  guardian  to  recover  full  legal 
interest  on  the  ward's  funds  for  all 
the  time  it  was  in  the  guardian's  pos- 
session, notwithstanding  an  order  of 
court,  made  eighteen  months  after  the 
guardian  obtained  possession  of  the 
fund,  authorizing  the  guardian  to  use 
the  fund  at  3  per  cent  interest,  and  a 
settlement  by  the  guardian  with  the 
ward  after  his  majority,  allowing  in- 
terest according  to  the  order  of  court, 
where  the  ward  alleged  and  proved 
that  the  guardian,  in  applying  for  the 
order,  did  not  disclose  to  the  court 
the  fact  that,  eighteen  months  before 
presenting  the  petition,  he  had  us^d 
the  ward's  funds  to  pay  his  own  per- 
sonal debts,  thus  impliedly  asserting 
that  he  had  at  that  time  the  ward's 
ftnds  in  his  possession  intact,  the 
ward  being  ignorant  of  the  fraud  at 
tiie  time  of  the  settlement  Smith  v. 
Smith  (Fed.)  supra. 

Id  Sohler  v.  Sohler  (1902)  136  CaL 
323,  87  Am.  St,  Rep.  98,  67  Pac.  282, 
it  was  held  that  a  decree  of  distribu- 
tion by  the  probate  court  that  made  a 
disbribatee  of  one  not  entitled  was 
obtained  by  eictrinsic  fraud,  where 
those  defrauded  were  pretermitted 
heirs  and  minor  children  of  the  ex- 
ecatrix,  who,  being  their  natural 
^ardian,  did  not  disclose  to  the  court 
Uieir  full  rights,  but  falsely  represent- 
od  to  ihe  court  In  her  petition  that 
another  son  of  hers  was  an  heir  and 
son  of  decedent,  and,  by  conspiring 
with  him,  obtained  the  decree  giving 
him  the  sha»  to  which  he  was  not  en- 
titled. The  court  said:  "The  execu- 
trix of  the  estate  was  not  alone  the 
trtutee  of  all  of  the  heirs  of  the  estate 
ud  of  all  the  parties  in  interest  there- 
to and  tiinwinder.  She  was  the 
mother  of  these  minor  plaintiffs,  had 
their  actual  custody  and  control,  and, 
5  A.L.R.— 48. 


as  their  natural  guardian,  was  charge- 
able with  all  the  high  duties  pertain- 
ing to  that  relationship.  As  executrix 
merely,  it  might  be  argued  that  she 
was  a  disinterested  party,  having  no 
concern  whatsoever  in  the  question  of 
heirship,  or  right  of  distribution, 
standing  indifferent  between  the  par- 
ties, and  interested  only  in  carrying 
into  effect  the  determination  of  the 
court  upon  these  questions.  But,  as 
the  mother  and  natural  guardian  of 
these  plaintiffs,  her  position  was  a 
very  different  one.  She  was  under 
most  solemn  obligation  to  protect  the 
legal  rights  of  her  infant  and  depend- 
ent offspring.  She  was  under  like 
obligation  to  disclose  to  the  courts  on 
Uieir  behalf  and  In  their  interest,  all 
knowledge  which  she  possessed,  and 
she  was  under  the  same  obligation  to 
see  that  their  legal  claims  to  the  es- 
tate were  properly  presented  before 
the  court  in  probate;  and  with  pecu- 
liar force  did  this  duty  press  upon 
her,  in  view  of  the  fact  that  during  all 
of  this  time,  she  was  executrix  of,  and 
administered  upon,  the  estate  through 
which  her  children  were  to  derive 
their  property.  Such  being  her  posi- 
tion»  it  is  charged  that  in  violation  of 
this  duty,  and  of  ttte  rights  of  her 
minor  children,  she  connived  with  her 
adult  son — not  an  heir  to  the  estate  of 
the  deceased—to  procure  for  him  a 
distributive  portion  of  that  estate,  and 
that  the  conspiracy  was  carried  to  a 
successful  termination.  Here  certain- 
ly is  a  charge  of  concealment  upon  the 
part  of  the  guardian,  when  she  should 
have  spoken  in  the  interest  of  her 
wards,  and  collusion  upon  the  part  of 
the  guardian  with  another  not  in  in- 
terest in  the  estate,  to  the  end  that 
that  other  might  despoil  the  wards  of 
their  rightful  inheritance.  It  cannot 
to  this  be  answered  tiiat  the  probate 
proceeding  upon  distribution  was  not 
an  adversary  proceeding.  It  becomes 
adversary  in  every  case  where  there 
are  conflicting  claims,  and  where  there 
be  not  the  most  perfect  understanding 
and  harmony  between  the  claimants. 
The  moment  heirship  was  set  up  1^ 
the  false  claimant  Reuss,  that  mo- 
ment between  him  and  the  rightful 
heirs  an  adversary  proceeding  was  at 


Digitized  by 


674 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AXil. 


issue,  and  from  that  moment  it  be- 
came the  duty  of  the  guardian  of  these 
minor  heirs  to  see  that  the  fullest 
presentation  of  their  claims  was  put 
before  the  court.  This,  by  conspiracy 
with  her  codefendant,  it  is  asserted 
she  did  not  do,  and  it  is  clear  that  her 
fraud  in  pushing,  on  behalf  of  Reuss, 
his  false  claim  to  heirship  and  dis- 
tribution, and  in  concealing  the  truth 
from  her  own  minor  children,  the 
rightful  heirs,  and  in  leaving  them  in 
ignorance  that  they  were  thus  to  be 
deprived  of  their  patrimony,  was 
fraud  extrinsic  to  the  case,  which  pre- 
vented their  being  properly  represent- 
ed at  the  hearing,  or  from  being  rep- 
resented at  all." 

In  Campbell-Kawannanakoa  v.  Gamp- 
bell  (1907)  162  Cal.  201,  92  Pac.  184, 
extrinsic  fraud,  such  as  would  jus- 
tify the  court  in  granting  relief  in  a 
separate  proceeding  in  equity  by  de- 
claring the  property  to  be  held  in  trust 
for  those  defrauded,  was  held  to  have 
been  committed  where  the  trustees, 
in  a  void  trust  attempted  to  be  created 
by  will,  by  concealing  the  facts  from 
l^e  probate  court,  had  a  sham  sale  of 
the  property  under  a  court  order,  and 
obtained  a  decree  of  distribution  of 
the  proceeds  to  themselves,  thus  with- 
drawing the  property  from  adminis- 
tration and  possession  of  nonresident 
heirs  to  whom  it  should  have  been  dis- 
tributed. The  court  said:  "The  fraud 
here  alleged,  however,  was  extrinsic 
or  collateral,  within  the  meaning  of  tiie 
rule.  We  are  not  confronted  with  a 
case  where  a  party  was  in  a  former 
proceeding  simply  deprived  by  some 
fraudulent  artifice  or  breach  of  fidu- 
ciary duty  on  the  part  of  the  prevail- 
ing party  of  his  opportunity  to  be 
heard  upon  the  issues  there  presented 
and  determined,  which  is  perhaps  the 
most  common  instance  of  ^at  is  held 
to  be  extrinsic  fraud.  See' Bacon  v. 
Bacon  (1907)  160  CaL  477,  89  Pac. 
317;  Sohler  v.  Sohler  (CaL)  supra; 
Aldrich  V.  Barton  (1902)  1S8  Cal.  220, 
94  Am.  St.  Rep.  43,  71  Pac.  169.  The 
extrinsic  character  of  the  fraud  is 
even  clearer  here  than  in  such  a  case. 
The  eomplRint  is  that  the  former  pro- 
ceedings were  wholly  sham,  a  mere 
fraudulent  contrivance  designed  sole- 


ly to  give  the  appearance  of  legality 
and  protection  against  attack  to  what 
was  in  fact  nothing  but  the  taking  of 
plaintiffs'  property  without  consid- 
eration and  without  any  authority  of 
law,  and  that  they  were  carried 
through  1^  means  of  false  represen- 
tations to  and  concealment  from  the 
court  as  to  the  real  facta  and  purposes 
of  the  transaction.  Such  an  imposi- 
tion upon  the  jurisdiction  of  the  court, 
to  the  injury  of  the  absent  property 
owners,  from  whom  the  nature  of  the 
transaction  was  concealed  and  who 
were  wholly  in  ignorance  thereof  and 
could  not  have  learned  concerning  the 
same  from  anything  appearing  on  the 
face  of  the  purported  proceedings,  by 
one  who  was  their  trustee  for  the 
proper  administration  of  the  affairs 
of  the  estate  and  the  preservation  of 
the  property  for  legal  distribution 
(Bergin  v.  Haight  (1893)  99  CaL  62, 
88  Pac.  760),  and  who  was,  moreover, 
as  the  natural  guardian  of  two  of  the 
owners,  under  obligation  to  protect 
their  rights  (Sohler  v.  Sohler  (1902) 
135  Cal.  828,  87  Am.  St.  Rep.  98,  67 
Pac.  282),  clearly  constituted  under 
the  authorities  what  is  known  as  ex- 
trinsic fraud  warranting  equitable  re- 
lief." 

And  in  Burnett  v.  Hilnes  (1897) 
148  Ind.  230,  46  N.  E.  464,  it  was  held 
that  equity  will,  in  a  separate  proceed- 
ing, set  aside  a  judgment  refusing  to 
admit  a  will  to  probate  where  the 
judgment  was  obtained  by  the  fraud 
of  the  father  of  complainants,  who 
were  minor  children,  such  fraud  con- 
sisting of  the  father's  appearance  as 
a  contestant,  with  the  attorney  who 
wrote  the  will,  after  he  had  satisfied 
all  of  the  claims  of  the  devisees,  ex- 
cept those  of  the  complainants,  and 
stating  to  their  guardian  ad  litem  that 
it  was  an  agreed  case,  and  that  all 
of  the  parties  were  satisfied  to  have 
probate  refused,  thereby  indueing 
the  guardian  ad  litem  to  file  only  a 
formal  answer  and  pay  no  more  atten- 
tion to  the  case  in  the  interest  of  com- 
plainants. 

And  where  a  guardian  ad  litem  per- 
mitted a  fraudulent  claim  to  be  estab- 
tished  against  the  estate  in  which  the 
ward  was  interested,  and,  without  con- 
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suiting  the  ward  or  hi8  mother  as  to 
his  interests,  permitted  the  ward's 
private  property  to  be  sold  and  pur- 
chased by  the  fraudulent  creditor  un- 
der order  of  the  probate  court,  later 
accepting  a  deed  from  the  purchaser 
for  a  one-half  interest  therein,  and 
allowed  a  judgment  in  ejectment  to 
be  entered  against  the  ward»  the  judg- 
ment may  be  set  aside  as  a  cloud  upon 
the  ward's  title.  Bowsman  v.  Ander- 
son (1912)  62  Or.  431,  123  Pac.  1092, 
rehearing  denied  in  (1912)  62  Or.  444, 
125  Pac  270. 

Where  minor  children  of  a  decedent 
are  in  the  care  and  custody  of  their 
mother  and  stepfather  at  the  time  a 
partition  judgment  of  the  decedent's 
estate  is  rendered,  and  the  latter 
fraudulently  conceal  from  the  court 
the  fact  that  certain  property  was  the 
separate  estate  of  the  decedent,  and 
not  community  property,  and  the  pur- 
chasers of  the  property,  which  was 
Mid  as  communis  propor^,  have  no- 
tice of  the  fraud,  the  children  may 
maintain  a  suit  in  equity,  directly  at- 
tacking the  judgments,  having  for  its 
object  the  recovery  of  the  land. 
Schneider  v.  Sellers  (1900)  25  Tex. 
Civ.  App.  226,  61  S.  W.  541. 

But  a  consent  decree  in  the  final 
Kttlement  of  a  tonstee's  account, 
awarding  $760  to  the  trustee's  attor- 
ney for  prof Msional  services  rendered 
both  to  the  trustee  as  such  and  to  the 


cestui  que  trust  before  the  trustee 
was  appointed,  the  heir  of  the  cestui 
que  trust  having  appeared  at  the  hear- 
ing and  not  only  consented  to  the 
entry  of  the  decree,  but  testified  that 
the  amount  was  just  compensation, 
will  not  be  set  aside  or  disturbed  by  a 
court  of  equity  in  a  separate  proceed- 
ing brought  for  that  purpose  by  the 
heir  upon  the  ground  that  the  attor- 
ney had  falsely  and  fraudulently  stat- 
ed to  complainant,  in  the  presence  of 
his  attorney  and  of  the  trustee,  that 
the  cestui  que  trust  owed  him  over 
$1,000  for  the  services  In  question, 
and  that  he  had  never  been  paid  for 
the  same,  and  in  this  way  induced  the 
complainant  to  consent  to  the  decree 
and  srive  the  testimony.  McDonald  v. 
Pearson  (1896)  114  Ala.  630,  21  So. 
634.  It  was  here  held  that  there  was 
no  fiduciai7  relation  existing  between 
the  attorney  and  the  complainant, 
especially  in  view  of  the  fact  that  he 
was  represented  by  bis  attorney,  so 
that  the  case  is  not  within  the  scope 
of  the  note,  and  the  case  is  here  stat- 
ed merely  to  raise  the  query  regarding 
the  holding  if  the  trustee  had  been 
the  complainant.  The  attorney  was 
relieved  of  the  duty  of  rendering  an 
itemized  account  of  his  claims  by  a 
compromise,  and  the  compromise  was 
induced  by  the  alleged  false  and 
fraudulent  statements.       J.  W.  U. 


CHABLES  C.  MOORE  et  al..  Interveners,  Appta,, 

V.  ' 

F.  L.  DON  AHOO  et  aL 
VnUed  auota  Court  of  appeals,  NimXh  Olawutt— tfeptoMAer  14,  lOlA, 
(188  C.  C.  A.  171, 217  Fed.  177.) 

Receiver  —  priority  of  claim  —  operating  expenses  or  mortgage  —  going 

concern. 

1.  Expenses  incurred  prior  to  the  appointment  of  a  receiver  for  a  rai}- 
road  company  cannot  be  given  priority  over  the  holders  of  mortgage  bond\ 
although  they  were  necessary  to  keep  the  road  a  going  concern,  if  their; 
payment  by  the  receiver  was  not  necessary  to  have  that  effect, 

[See  note  on  tkU  gueation  beginning  on  page  690.] 


Digitized  by 


Google 


676 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


C6  AXJl. 


—  necessity  of  ai^lication  for. 

2.  The  application  of  the  trustee  in  a 
railroad  mortgage  for  a  receiver  for 
the  property  ia  not  necessary  to  en- 
able the  court  to  give  priority  to  oper- 
ating expenses  over  the  mortgage 
lien. 

— basis  for  priority. 

3.  The  basis  upon  which  the  prefer- 
ence of  operating  expenses  over  mort- 
gage bonds  of  an  insolvent  railroad 
rests  is  the  implied  understanding  on 
the  part  of  all  parties  that  the  debts 
are  to  be  paid  out  of  the  current  in- 
come before  ttie  mortgagee  has  any 
claim  thereto. 

[See  22  R.  C.  L.  1128.] 
Parties  —  actiMi  to  enforce  lien  on 
railroad  —  who  may  maintain. 

4.  One  furnishing  labor  or  supplies 
to  keep  a  railroad  subject  to  mortgage 
a  going  concern  may  institute  a  pro- 
ceeding to  enforce  his  right  to  be  paid 
out  of  income  in  preference  to  the 
bondholders. 


Receiver  —  what  clains  entitled  to 

preference. 

6.  The  maturity  of  the  claim  at  the 
time  of  diversion  of  income  is  not  nec- 
essary to  entitle  one  furnishing  labor 
and  material  to  keep  a  railroad  a 
going  concern  to  priority  mortgage 
bonds,  where  the  claims  are  numer- 
ous and  the  accounts  current,  but  the 
unit  during  which  all  claims  are 
deemed  to  constitute  a  single  group 
is  the  six  months'  preference  period 
prior  to  appointment  of  the  receiver. 

[See  22  R.  C.  L.  1137.] 

On  Petition  for  Rehearing. 

Interest  —  on  labor  claims  —  trans- 
feree of  railroad  property. 
6.  One  to  whom  railroad  proper^  is 
transferred  at  receiver's  sale  upon 
condition  that  he  pay  labor  claims  ex- 
isting against  the  property  is  liable 
for  interest  from  the  time  of  the  trans- 
fer, rather  than  the  time  of  proof  and  ' 
allowance  of  the  claims. 


Appeal  by  interveners  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California  (Van  Fleet,  District  Juds^e) 
awarding:  preference  to  certain  claimants  in  a  suit  for  the  appointment  of 
a  receiver  of  the  defendant  insolvent  railroad  company,  and  for  an  order 
directing  him  to  pay  the  plaintiff  and  other  creditors  out  of  the  current 
income.  Modified, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Gijbert  and  Ross,    respondents  are  the  unsecured  cred- 


Circuit  Judges,  and  Dietrich,  District 
Judge. 

Messrs.  Edward  J.  HcCntchen, 
Gavin  McNab,  A.  Crawford  Greene, 
and  HcCatchen,  Olney,  &  Willard  for 
■appellants. 

Messrs.  Goodfellow,  Eells,  &  Orrick 
for  certain  claimants. 

Messrs.  Sullivan  &  Sullivan,  .T.  J. 
Roche,  and  Goodfellow,  Eells,  &  Orrick 
for  certain  labor  claimants. 

Messrs.  Charles  S.  Gushing  and  Wil- 
liam S.  McKnight  for  Remington  Type- 
writer Company. 

Mr.  FraiUc  M.  Hnltman  for  August 
Johnson. 

Mr.  Maurice  R.  Carey  for  Standley 
«t  al. 

Mr,  Daniel  H.  Knox  for  Knox  et  al. 

Messrs.  A.  F.  Morrison,  Peter  F. 
Dunne,  and  W.  I.  Brobeck  for  defend- 
ant Trust  Company. 

Dietrich,  District  Judge,  delivered 
the  opinion  of  the  court: 

The  appellants  represent  the  in- 
terests of  the  mortgagee,  and  the 


itors,  of  an  insolvent  railroad  com- 
pany. The  general  question  in- 
volved is  when  and  to  what  extent 
the  claims  of  those  who  in  the  ordi- 
nary course  of  business  furnish  la- 
bor and  supplies  for  the  mainte- 
nance and  operation  of  a  railroad 
will,  in  the  distribution  of  its  assets 
by  a  court  of  equity,  be  preferred  to 
bonds  secured  by  a  pre-existing 
mortgage. 

The  facts  are  presented  in  the 
form  of  an  agreed  statement,  ac- 
companied by  tile  decree  of  the  low- 
er court,  as  provided  by  general 
equity  rule  77  (115  C.  C.  A.  xli., 
198  Fed.  xli.)  It  ia  thereby  shown 
that  the  Ocean  Shore  Railway  Com- 
pany was  the  owner  of  two  short 
lines  of  railroad  near  the  city  of 
San  Francisco,  California,  and  on 
November  1,  1905,  it  executed  a 
trust  deed  to  the  llilercantile  Trust 
Company  of  San  Francisco  to  so- 
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cure  the  payment  of  an  issue  of 
bonds  aggregatinfiT  $6,000,000,  the 
deed  coverinsr  all  of  its  property,  in- 
cluding future  acquisitions  and  in- 
come. Substantially  all  of  the  bonds 
were  sold  and  became  the  valid 
obligations  of  the  mortgagor.  No 
interest  having  been  paid  on  ac- 
count of  the  instalments  falling  due 
apon  November  1,  1909,  and  Ifoy  1, 
1910,  the  trustee,  acting  in  pursu- 
ance of  the  authority  conferred  up- 
on it  by  the  provisions  of  the 
niortgage  or  trust  deed,  declared 
the  entire  principal  due,  and  upon 
Jane  7,  1910,  caused  notice  to  be 
published  of  its  intention  to  sell  the 
property  for  the  purpose  of  paying 
the  indebtedhess.  The  sale  was 
originally  set  for  September  1, 1910, 
but  -was  postponed  to  October  1, 
1910,  and,  under  circumstances  to 
be  explained,  was  finally  consum- 
mated on  January  17, 1911. 

hi  the  meantime,  on  December  6, 
1909, »  the  Baldwin  Locomotive 
Works,  an  unsecured  creditor,  filed  a 
bill  against  the  Railway  Company 
u  tile  sole  def  fflidant  in  the  United 
States  district  court  for  the  north- 
ern district  of  California,  in  behalf 
of  itself  and  of  other  creditors.  It 
was  shown  by  the  bill  that  the  de- 
fendant was  indebted  upon  unse- 
cured claims  aggregating  approxi- 
mately 12,000,000,  it  was 
insolvent,  and  that  there  was  dan- 
ger of  its  propertjr  becondng  dissi- 
pated or  impaired  in  value  by  the 
prosecution  of  numerous  suits  and 
the  levy  of  attachments  and  execu- 
tions. There  was  a  prayer  for  the 
appointment  of  a  receiver,  and  for 
an  order  directing  him  to  pay  the 
claims  of  plaintiff  and  others  out  of 
the  net  operation  revenues  of  the 
property.  Upon  the  same  day  the 
Railway  Company  appeared,  and 
by  answer  admitted  the  allegations 
of  the  bill  and  joined  in  the  prayer 
for  a  receiver.  One  F.  S.  Stratton 
vas  thereupon  appointed  receiver, 
yrho  at  once  took  possession  of  the 
property  and  continued  to  operate 
it  until  February  1,  1911.  On  May 
21,  1910,  by  supplemental  bill,  the 
Mercantile    Trust   Company  was 
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made  a  party  defendant,  togeth^ 
yrith  numerous  creditors  who  had  in- 
tervened. 

On  July  22(  1910,  upon  the  repre- 
sentation of  the  receiver  that  he 
could  not  operate  the  property  with- 
out loss,  the  court  entered  an  order 
directed  against  all  parties  to  the 
suit,  including  the  trustee,  requir- 
ing them  to  show  cause  why  a  sale 
should  not  be  made  bv  the  receiver. 
In  response  thereto,  uie  Trust  Conh 
pany,  appearing  "specially,"  asked 
that  the  order  to  show  cause  be  dis- 
charged, and  also  filed  a  cross  bill 
setting  forth  its  interest  and  pray- 
ing that  it  be  permitted  to  proceed 
with  the  sale  without  intei^erence 
from  the  receiver.  Hearings  were 
had,  and  the  court,  having  assumed 
jurisdiction  to  supervise  and 'con- 
trol the  sale,  entered  an  order  au- 
thorizing the  Trust  Company  to  sell 
the  property  under  certain  pre- 
scribed conditions,  one  of  which 
was  that  out  of  the  proceeds  a  speci- 
fied sum  should  be  turned  over  to 
the  receiver  for  the  payment  of  the 
expenses  of  the  receivership  and  for 
other  purposes,  and  another  that 
the  sale  and  transfer  shouM  be 
made  subject  to  the  payment  of  cer- 
tain operating  and  maintenance 
claims  against  the  Railway  Com- 
pany, incurred  before  the  appoint- 
ment of  the  receiver,  not  exceeding 
in  the  aggregate  $100,000,  provided 
the  court  should  ultinud»Iy  hold 
Hiat  they  were  oititled  to  priori^ 
of  payment  over  the  bonds.  Hie 
claims  so  referred  to  were  tfaoee 
which  the  respondents  now  Md, 
but  the  character  and  amount  «f 
which  had  not  at  that  time  hma 
judicially  aaoertained. 

The  sale  was  made  in  comi^iaace 
with  the  terms  of  this  order  and  the 
appellants,  who  became  the  par- 
chasers  thereat,  took  the  title  sub- 
ject to  the  conditions  prescribed.  It 
thus  appears  that  the  sale  was  made 
under  ^e  power  of  the  truet  deed, 
with  the  permission  and  subject  to 
the  conditions  imposed  by  the  court. 
In  due  time  the  trustee  made  re- 
turn of  its  proceedings,  and  prayed 
for  an  order  confirming  the  sale  and 
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directing  the  receiver  to  join  with  it 
in  the  execution  of  proper  instru- 
ments of  conveyance.  Such  an  or- 
der was  made,  and '  conveyances 
were  executed  accordinfi:ly.  There- 
upon the  puTchasers  sought  and  pro- 
cured permission  to  intervene. 

The  question  whether  or  not  the 
respondents'  claims  should  be  paid 
in  preference  to  the  bonds  was  re- 
ferred to  a  master.  The  master 
found  (and  the  correctness  of  the 
finding  is  not  questioned)  that  the 
claims  which  accrued  during  the 
period  of  six  months  immediately 
preceding  the  appointment  of  th^ 
receiver—that  is,  from  June  1, 
1909,  to  December  6,  1909 — on  ac- 
count of  labor  done  and  materials 
furnished  in  the  ordinary  course  of 
business,  for  the  normal  mainte- 
nance and  operation  of  the  railroad, 
and  i^ich  it  was  reasonable  to  ex- 
pect would  be  paid  out  of  the  cur- 
rent operating  income,  aggregated 
$48,571.42.  It  is  agreed  that  the 
iabor  and  supplies  for  which  this 
indebtedness  was  incurred  were  in 
ea^  instance  necessary  to  the  busi- 
Bess  of  the  Railway  Company  as  a 
carrier  of  freight  and  passengers, 
and  to  the  public  service,  and  were 
aecessaiy  for  the  maintenance  of 
rulroad,  and  to  keep  it  a  going 
concern.  There  was  no  current  in- 
come on  hand  at  the  time  the  receiv- 
er was  appointed,  and  .the  opera- 
tion by  the  receiver  was  at  a  loss. 
Of  tile  operating  income  accruing 
from  June  1,  1909,  to  December  6, 
1909i,  there  was  applied  to  the  pay- 
moit  «f  expenses  of  construction 
and  other  obligations  having  no  re- 
lation to  the  operation  or  mainte- 
nance of  the  road,  the  aggregate 
aum  of  $30,000.  There  was  no  evi- 
dence as  to  the  exact  time  when  the 
divtrsion  of  any  specific  part  of  this 
sum  -ma  made. 

Hie  master  held  that  all  of  the 
chnnw  were  preferential  in  charac- 
ta-,  but,  adopting  the  "income" 
theory,  limited  the  preference  to  the 
amount  of  the  diverted  income,  and 
heace  recommended  a  pro  rata  dis- 
tribution of  the  $30,000  to  the  sev- 
eral respondents.  While  confirming 


the  master's  report  in  otlier  re- 
spects, the  court  below  took  the 
view  that,  inasmuch  as  the  indebted- 
ness due  the  respondents  was  neces- 
sarily incurred  in  keeping  the 
railroad  a  "going  concern/'  the 
question  of  diveri^ion  was  not  con- 
trolling, and  entered  a  decree  ad- 
judging the  entire  amount  of  $48,- 
571.42  to  be  a  first  lien  upon  the 
property,  and  required  the  purchas- 
ers to  pay  the  same,  together  with 
interest.  The  appeal  is  from  this 
decree. 

Conceding  that  under  certain  cir^ 
cumstances  and  within  certain  lim- 
itations the  claim  of  a  general  cred- 
itor of  an  insolvent  railroad  cor- 
poration may  be  preferred  to  a  pre- 
existing mortgage  lien,  appellants 
contend  that  the  decree  should  be 
reversed  or  modified  for  the  follow- 
ing reasons : 

(1)  The  preference  of  the  re- 
spondents, if  any  they  have,  is  lim- 
ited to  the  amount  of  income  divert- 
ed, namely,  $30,000. 

(2)  No  one  of  the  respondents  is 
entitled  to  priority,  because  the 
trustee  did  not  conmicnce  an  action 
of  foreclosure  or  secure  the  appoint- 
ment of  the  receiver,  or,  as  -is 
claimed,  submit  itself  to  the  oper- 
ation of  the  rule  that  he  who  seeks 
equity  must  do  equity. 

(3)  There  is  no  proof  that  any 
current  income  was  diverted  during 
the  six  months'  period  after  the  in- 
debtedness of  any  one  of  the  re- 
spondents had  become  payable. 

1.  As  already  intimated,  the  gen- 
eral question  involved  in  the  first 
proposition  is  whether  we  shall  give 
place  to  what  is  known  as  the  "net 
income"  theory,  or  to  the  "going 
concern"  theory,  as  the  basis  for 
preferential  allowances.  Are  claims, 
suph  as  those  of  the  respondents  are 
conceded  to  be,  for  current  supplies 
and  services  which  are  necessary  to 
the  maintenance  of  the  property  of 
a  public  service  corporation,  and  to 
keep  it  in  operation,  to  be  paid  out 
of  the  current  income  in  preference 
to  the  bonds,  upon  the  assumption 
that  the  lien  of  the  mortgage  at- 
taches only  to  the  residue  of  the  in- 
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of  the  operating  expenses,  or  may 
they  displace  the  vested  lien  of  the 
mortgage  upon  the  corpus  of  the  es- 
tate, because  the  claimants  by  their 
labor  and  supplies  rendered  neces- 
sary assistance  in  continuing  the 
op^tion  of  the  property,  thus  en- 
abling the  debtor  to  disdxarge  its 
obligations  to  the  public? 

In  the  court  below,  as  we  have 
seen,  the  latter  view  prevailed.  The 
point  urged  by  the  appellants  is  not 
that  an  incorrect  application  of  the 
principle  was  made,  but  that  the 
principle  itself  is  inherently  incor- 
rect. The  question  has  been  the 
subject  of  frequent  consideration  in 
the  Federal  courts,  but  the  decisions 
are  in  hoi)eless  conflict.  Different 
rules  have  prevailed  in  the  several 
circuits,  and  in  some  instances 
there  has  been  an  apparent  lack  of 
uniformity  in  the  same  circuit.  En- 
tertaining, as  we  do,  the  opinion 
that  the  point  is  conclusively  ruled 
by  Gregsr  v.  Metropolitan  Trust  Co. 
197  U.  S.  183.  49  L.  ed.  717,  25  Sup. 
Ct  Rep.  415,  we  do  not  deem  it 
necessary  to  review  or  attempt  to 
classify  the  numerous  decisions 
dted  in  the  briefs.  This  case  was 
brought -against  the  Columbus,  San- 
daaky,  &  Hocking  Railroad  Com- 
pany for  foreclosure  of  two  mort- 
gages, and  a  receiver  was  appoii^t- 
ed.  Within  the  six  months'  period 
prior  to  the  receivership,  Gregg,  in 
pursuance  of  the  terms  of  a  con- 
tract witii  the  railroad  company, 
furnished  crossties  for  the  replac- 
ing of  ties  decayed  in  the  current 
operation  of  the  road.  A  large  pro- 
portion of  the  ties  were  on  hand 
^en  the.  receiver  was  appointed, 
and  used  by  him  in  maintaining  the 
roadway.  The  circumstances  indi- 
cated that  payment  would  be  made 
out  of  the  current  income.  Fur- 
thermore, it  was  stipulated  that  the 
claim  was  for  '^necessary  operating 
expenses  in  keeping  and  using  said 
railroad  and  preserving  said  prop- 
erty in  a  fit  and  safe  condition." 

"The  case  stands,"  such  is  the 
language  of  Mr.  Justice  Holmes, 
speaking  for  the  court,  "as  one  in 


no  diversion 
of  income  by  which  the  mortgagees 
have  profited,  or  otherwise,  and  the 
main  question  is  the  general  one, 
whether  in  such  a  case  a  claim  for 
necessary  supplies  furnished  within 
six  months  before  the  receiver  was 
appointed  should  be  charged  on  the 
corpus  of  the  fund.  There  are  no 
special  circumstances  affecting  the 
claim  as  a  whole,  and  if  it  is  charged 
on  the  corpus  it  can  only  be  by  lay- 
ing down  a  general  rule  that  such 
claims  for  supplies  are  entitled  to 
precedence  over  a  lien  expressly 
created  by  a  mortgage  recorded  be- 
fore the  contracts  for  supplies  were 
made.  An  impression  that  such  a 
general  rule  was  to  be  deduced  from 
the  decisions  of  this  court  led  to  an 
evidently  unwilling  application  of 
it  in  New  England  R.  Co.  v.  Car- 
negie Steel  Co.  21  C.  C.  A.  219,  33 
U.  S.  App.  491,  76  Fed.  54,  68,  and 
perhaps  in  other  cases.  But  we  are 
of  opinion,  for  reasons  that  need  no 
furtiier  statement  (Kneeland  v. 
American  Loan  &  T.  Co.  136  U.  S.' 
89.  97.  34  L.  ed.  379,  383,  10  Sup. 
Ct.  Rep.  960),  that  the  general  rule 
is  the  other  way,  and  has  been  rec- 
ognized as  being  the  other  way  by 
this  court." 

If  by  this  language  any  doubt 
were  possible  of  the  intention  of 
the  court  to  disapprove  of  the  "go- 
ing concern"  theory,  the  dissenting 
opinion  most  clearly  indicates  tbat 
it  was  this  precise  question  upon 
which  there  was  a  division. 

It  is  pointed  out  by  respondents 
that  their  labor  and  supplies  "were 
necessary  to  tiie  business"  of  the 
road,  while  in  the  Gregg  Case,  aft- 
er referring  to  certain  allowances 
sanctioned  in  Miltenberger  v.  Lo- 
ganaport,  C.  &  S.  W.  R.  Co.  106  U. 
S.  286,  27  L.  ed.  117,  1  Sup.  Ct. 
Rep.  140,  the  following  language  is 
used:  "The  ground  of  such  allow- 
ance as  was  made  was  not  merely 
that  the  supplies  were  necessary  for 
tile  preservation  of  the  road,  but 
that  the  payment  was  necessary  to 
the  business  of  the  road — a  very 
different  proposition." 
Attention  is  also  directed  to  that 
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part  of  the  opinion  where  it  is  ob- 
served that  "the  payment  of  the 
employees  of  the  road  is  more  cer- 
tain to  be  necessary  in  order  to 
keep  it  running  than  the  payment 
of  any  other  class  of  previously  in- 
curred debts,"  and  to  the  further 
statement  that  "we  already  have 
intimated  that  the  pajonent  of  rail- 
road hands  might  stand  on  stronger 
grounds  than  the  payment  for  past 
supplies,  etc." 

But  plainly  all  of  l^ese  expres- 
sions have  reference  to  the  principle 
underlying  an  exceptional  class  of 
preferences  considered  in  the  Milt- 
enberger  Case.  In  brief,  this  prin- 
ciple is  that  a  receiver  may  some- 
times be  authorized  to  pay  past 
debts  and  charge  the  same  against 
the  corpus  of  the  funds,  where 
failure  to  make  such  payment 
would  result  in  injury  to,  or  would 
make  it  difficult  to  carry  on  the 
business  of,  the  estate.  If,  for  il- 
lustration, upon  the  appointment  of 
a  receiver,  he  finds  that  the  pay  of 
the  enginemen  of  the  railroad  is  in 
arrears,  and  that  they  are  unwilling 
to  render  further  service  unless 
their  claims  are  paid,  the  receiver 
may  very  readily  conclude,  especial- 
ly where  other  skilled  men  are  un- 
available, that  pajrment  is  necessary 
to  the  business  of  the  road,  and  dis- 
bursements so  made  may  be  held  to 
constitute  a  prior  lien,  upon  the 
theory  that  ttiey  are  required  for 
the  preservation  of  the  value  of  the 
estate.  So  in  the  case  where  there 
is  only  one  available  source  of  fuel 
supply,  and  the  owner  declines  to 
furnish  the  receiver  with  fuel  until 
past  bills  are  paid,  a  similar  course 
may  be  taken  for  like  reasons. 

"It  is  easy  to  see,"  said  the  court 
in  the  Miltenberger  Case,  "that  the 
payment  of  unpaid  debts  for  oper- 
ating expenses,  accrued  within 
ninety  days,  due  by  a  railroad  com- 
pany suddenly  deprived  of  the  con- 
trol of  its  property,  due  to  oper- 
atives in  its  employ,  whose  cessation 
from  work  simultaneously  is  to  be 
deprecated  in  the  interests  both  of 
the  property  and  of  the  public,  and 
the  payment  of  limited  amounts 


due  to  other  and  connecting  lines 
of  road  for  materials,  and  repairs, 
and  for  unpaid  ticket  and  freight 
balances,  Uie  outcome  of  indis- 
pensable business  relations,  where 
a  stoppage  of  the  continuance  of 
such  business  relations  would  be  a 
probable  result,  in  case  of  nonpay- 
ment, the  general  consequence  in- 
volving largely,  also,  the  interests 
and  accommodation  of  travel  and 
traffic,  may  well  place  such  pay- 
ments in  llie  category  of  payments 
to  preserve  the  mortgaged  property 
in  a  large  sense,  by  maintaining  the 
good  will  and  integrity  of  the  en- 
terprise, and  entitle  them  to  be 
made  a  first  lien." 

In  such  cases  the  nature  or  char- 
acter of  t^e  debts  which  the  receiv- 
er is  called  upon  to  pay  is  compare 
atively  unimportant;  the  controlling 
consideration  is  the  present  neces- 
sity of  the  receiver.  If  the  exigency 
is  such  that  he  must  pay  past  debts 
before  he  can  procure  indispen- 
sable future  supplies,  he  must,  in 
deference  to  his  paramount  duty  to 
preserve  the  value  of  the  estate, 
yield  to  the  necessity,  provided,  of 
course,  that  the  probable  loss  would 
exceed  the  required  payments.  It 
is  to  be  noted  that  in  the  language 
above  quoted  from  the  Gregg  Case 
a  distinction  is  not  drawn  between 
supplies  necessary  for  the  preserva^ 
tion  of  the  road,  and  supplies 
necessary  to  the  business  of  iha 
road ;  it  is  difficult  to  see  how,  njK>n 
principle,  such  a  distinction  could 
be  made.  The  ground  of  the  allow- 
ance, says  the  court,  was  not  mere- 
ly "that  the  supplies  were  neces- 
sary," but  that  "the  payment 
(therefor)  was  necessary."  The 
distinction  is  between  the  necessity 
of  past  supplies  and  the  necessiiy 
of  present  payment  therefor.  Ac- 
cordingly it  was  further  said  in  the 
Gregg  Case  that  "the  payment  of 
employees  of  the  road  is  more  cer- 
tain to  be  necessary,  in  order  to 
keep  it  running,  than  the  payment 
of  any  other  class  of  previously  in* 
curred  debts." 

Not  that  a  different  principle  ap- 
plies to  labor  claims,  but  that  they 


Digitized  by 


Google 


an  more  likely  to  fall  within .  the 
principle.  In  any  case  it  is  a  ques- 
tion of  business  necessity,  and  such 
necessity  is  more  likely  to  arise  in 
the  case  of  skilled  labor  than  in  the 
case  of  general  supplies,  which,  if 
they  cannot  be  procured  from  one 
source,  may  be  gotten  from  an- 
other. 

In  the  case  at  bar  the  receiver 

recognized  this  rule  of  necessity  in 
the  payment  of  a  limited  number  of 
claims  for  rentals,  which  are  not 
here  in  controversy.  But  very 
clearly  it  was  not  made,  and  under 
the  facts  of  the  case  it  could  not 
properly  be  made,  the  basis  of  the 
aUowance  of  respondents'  claims. 
So  far  as  appears,  the  receiver 
never  concluded  that,  as  a  matter  of 
business  policy,  it  was  necessary  to 
pay  these  claims,  and  no  order  was 
ever  made  directing  or  authorizing 

him  to  pay  the 
^^W^am-  same.  There  are  no 
S^'m  Mrt-  f»cts  record 
ammm  —  wtmm     from  which  it  can 

be  intelligently  in- 
ferred that  any  one  of  the  claimants 
continued  to  perform  labor  for  or 
to  furnish  supplies  to  the  receiver 
upon  the  condition  or  assumption 
t^t  his  claim  would  be  paid.  In- 
deed, there  is  no  evidence  that  any 
(me  of  the  respondents  was  furnish- 
ing supplies  or  performing  labor  at 
the  time  the  receiver  was  appoint- 
ed, or  thereafter  furnished  any  sup- 
phes  or  performed  any  labor. 

2.  In  response  to  the  second  prop- 
osition the  reply  may  be  made  that, 
v^e  the  receiver  was  not  appoint- 
ed upon  the  application  of  the 
trustee,  it  did  seek  the  aid  of  the 
coort  True,  it  was  formally  em- 
powered to  enforce  its  security  by 
notice  and  sale;  but,  without  a  de- 
cree adjudicating  the  rights  of  the 
namerous  claimants,  apparently  no 
one  would  have  purchased  the 
property  at  such  sale.  This  it  prac- 
tically conceded  in  the  course  of  the 
hearings,  and  accordingly  it  filed  a 
cross  bill,  sought  and  procured  ju- 
dicial sanction  for  a  sale,  and  upon 
its  motion  the  sale  was  confirmed, 
and  the  receiver  directed  to  join 
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with  it  in  executing  conveyances  to 

the  property. 

But,  aside  from  these  consider- 
ations, we  are  unable  to  yield  to  the 
view  that  daims  of  ihe  character  of 
those  here  involved  can  be  pre- 
ferred only  in  cases  where  the 
trustee  institutes  a  foreclosure  suit 
and  applies  for  the  appointment  of 
a  receiver.^  The  principle  of  pref- 
erence rests  upon  a  _„e..ttr  •« 
more  substantial  >ppiii»u«b  for. 
basis  than  the  pow- 
er of  the  courts  to  deny  an  applica- 
tion for  the  appointment  of  a 
receiver,  in  case  the  applicant  is  un- 
willing to  submit  to  what  the  court 
may  conceive  to  be  equitable  condi- 
tions. In  the  statement  sometimes 
made  that  the  court  may,  in  the 
exercise  of  its  discretion,  deny  re- 
lief to  the  mortgagee  unless  it  is 
willing  to  recognize  the  equities  of 
the  unsecured  creditor,  there  is 
clearly  implied  a  pre-existing  equity 
in  the  latter.  As  was  pointed  out 
in  Enedand  v.  American  Loan  &  T. 
Go.  136  U.  S.  89,  84  L.  ed.  879,  10 
Sup.  Ct.  Rep.  950,  the  discretion  is 
not  to  be  exercised  arbitrarily,  but 
with  due  regard  to  contractual 
rights.  And  surely  no  equity  as 
against  a  mortgagee  or  in  favor  of 
a  general  creditor  arises  from  the 
mere  fact  that  the  mortgagee  may 
be  under  the  necessity  of  invoking 
the  aid  of  the  courts  to  enforce  his 
lien.  The  mortgagee's  lien  is  such 
as  by  fair  implication  he  has  con- 
tracted for,  and  he  cannot  justly  be 
required  to  barter  a  measure  of  his 
rights  for  a  measure  of  the  relief 
which  it  is  the  duty  of  the  courts 
freely  to  accord  to  anyone  standing 
in  need  thereof.  So  with  the  unse- 
cured claimant:  Such  equity  as  he 
may  have^flows  from  the  fact  that, 
in  the  ordinary  course  of  business, 
he  has  performed  labor  or  fur- 
nished necessary  supplies  to  the 
Railroad  Ciompany,  with  the  rea^ 
sonable  expectation  of  being  paid 
therefor  from  certain  funds.  His 
power  to  enforce  his  rights  should 
not  be  made  contingent  upon  the 
possibility  that  the  secured  credi- 
tor may  apply  to  a  court  for  theap- 
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polntment  of  a  receiver,  or  for 
other  equitable  relief,  a  circum- 
sUnoe  wholly  fortuitous,  or,  at 
least,  one  over  which  he  exercises 
no  control. 
The  real  basis  upon  which  the 

preference  rests  is 
-4Huia  tev  wu   thought  to  be  the 

implied  understand- 
ing on  the  part  of  all  parties  that 
such  debts  are  to  be  paid  out  of  the 
current  income  before  the  mort- 
gagee has  any  claim  thereto.  Ref- 
erence to  a  few  of  the  decisions  of 
the  Supreme  Court  will  be  sufficient 
to  make  this  clear.  In  the  leading 
case  of  Fosdick  v.  Schall,  99  U.  S. 
236,  25  L.  ed.  839,  the  court,  speak- 
ing through  Mr.  Justice  Waite, 
said:  "The  income  out  of  which 
the  mortgagee  is  to  be  paid  is  the 
net  income  obtained  by  deducting 
from  the  gross  earnings  what  is  re- 
quired for  necessary  operating  and 
managing  expenses,  proper  equip- 
ment, and  useful  improvemente. 
Every  raUroad  mortgagee,  in  ac- 
cepting his .  security,  impliedly 
agrees  that  the  current  debts  made 
in  ihe  ordinary  course  of  business 
shall  be  paid  from  the  current  re- 
ceipts before  he  has  any  claim  upon 
the  income.  If,  for  the  convenience 
of  the  moment,  something  is  taken 
from  what  may  not  improperly  be 
called  the  current  debt  fund,  and 
put  into  that  which  belongs  to  the 
mortgage  creditors,  it  certainly  is 
not  inequitable  for  the  court,  when 
asked  by  the  mortgagees  to  take 
possession  of  the  future  income  and 
hold  it  for  their  benefit,  to  require 
as  a  condition  of  such  an  order  that 
what  is  due  from  the  earnings  to 
the  current  debt  shall  be  paid  by 
the  court  from  the  futyre  current 
receipts  before  anything  derived 
from  that  source  goes  to  the  mort- 
gagees. In  this  way  the  court  will 
only  do  what,  if  a  receiver  should 
not  be  appointed,  tiie  company 
ought  itself  to  do." 

It  is  further  said  that  "it  is  with- 
in the  power  of  the  court  to  use  the 
income  of  the  receivership  to  dis- 
charge obligations  which,  but  for 
the.diversion  of  funds,  would  have 


been  paid  in  the  ordinary  course  of 
business.  This,  not  because  the 
creditors  to  whom  such  debte  are 
due  have  in  law  a  lien  upon  the 
mortgaged  property  or  the  income; 
but  because  in  a  sense  the  officers  of 
the  company  are  trustees  of  the 
earnings  for  the  benefit  of  the  dif- 
ferent classes  of  creditors  and  the 
stockholders ;  and  if  they  give  to  one 
class  of  creditors  that  which  prop- 
erly belongs  •  to  another,  tibe  court 
may,  upon  an  adjustment  of  the  ac- 
counts, so  use  the  income  wfaidi 
comes  into  its  own  hands  as,  if 
practicable,  to  restore  the  parties 
to  their  original  equitable  rights.** 

It  is  also  said  that  sometimes  the 
court  can  require  restoration  of  the 
diverted  income  from  the  corpus  of 
the  fund,  the  power  so  to  do  resting 
"upon  the  fact  that  in  the  adminis- 
tration of  the  affairs  of  the  com- 
pany the  mortgage  creditors  have 
got  possession  of  that  which  in 
equity  belonged  to  the  whole  or  a 
part  of  the  general  creditors." 

In  Bumham  v.  Bowen,  111  U.  S. 
776,  780,  783,  28  L.  ed.  596,  598, 
599,  4  Sup.  Ct.  Rep.  675,  677,  679,  it 
was  said :  "The  business  of  eveiy 
railroad  company  is  necessarily 
done  more  or  less  on  credit,  all  par- 
ties understanding  that  current  ^- 
penses  are  to  be  paid  out  of  cur- 
rent earnings."  And  again:  If 
current  eamiings  are  used  for  Ihe 
benefit  of  the  mortgage  creditors 
before  current  expenses  are  paid, 
the  mortgage  security  is  chargeable 
in  equity  with  the  restoration  of 
the  fund  which  has  been  thus  im- 
properly applied  to  their  use.** 

To  the  same  effect  is  St.  Louis,  A. 
&  T.  H.  R.  Co.  v.  Cleveland,  C.  C.  &  I. 
R.  Co.  125  U.  S.  658,  673,  31  L.  ed. 
832,  837,  8  Sup.  Ct.  Rep.  1011. 

In  the  more  recent  case  of  South- 
em  R.  Co.  v.  Carnegie  Steel  Co.  176 
U.  S.  257, 285,  44  L.  ed.  458, 471, 20 
Sup.  Ct.  Rep.  347,  358,  Mr.  Justice 
Harlan,  speaking  for  the  court, 
said  that  while  each  case  must  de- 
pend upon  its  own  special  facts  it 
could  be  safely  deduced  as  a  cob- 
elusion  from  the  former  decisions 
of  the  court  "that  a  railroad  mort- 


Digitized  by 


Google 


tata. 


gagee,  when  accepting  his  security^ 
impliedly  agrees  that  the  current 
debts  of  a  railroad  company,  con- 
tracted in  the  ordinary  course  of  its 
faofliiiieSB,  shall  be  paid  out  of  the 
eorrmt  receipts  before  he  has  any 
daim.upon  such  income." 

If.  as  is  thus  held,  the  current  in- 
come constitutes  a  trust  fund,  and  if 
the  mortgagee,  in  taking  his  secu- 
rity, implied  agrees  that  laborers 
and  materialmen  may  first  be  paid 
oat  of  this  fund,  before  he  has  any 
daim  thereto,  and  if  one  performs 
l^r  or  supplies  material  in  re- 
liuce  upon  this  understanding,  it 
foQowa  as  a  matter  of  course  that 
be  has  a  right  which  a  court  of 
equity  may  assist 
him  to  enforce,  as 
well  as  to  defend, 
aind  he  may,  if  he 
so  desires,  initiate 
a  proceeding  for -that  purpose. 

3.  Under  the  third  head  appel- 
lants contend  that  a  railroad  com- 
pany is  under  no  obligation  to  pro- 
vide for  future  indebtedness  by  the 
accumulation  of  a  surplus,  and  that 
therefore  a  general  creditor  cannot 
o(nq)lain  of  diversions  of  income 
prior  to  the  mstority  of  his  claim. 
The  materiality  of  the  contention 
lies  in  tlie  fact  that  the  record  fails 
to  disclose  the  relation  of  the  sev- 
end  claims  in  point  of  time  to  the 
diversions  relied  upon.  It  is  to  be 
admitted  that  a  measure  of  support 
for  the  general  proposition  may  be 
foimd  in  the  following  decisions: 
St  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleve- 
land, C.  C.  &  I.  R.  Go.  126  U.  S.  668, 
31  L.  ed.  832,  8  Sup.  Ct.  Rep.  1011 ; 
Central  Trust  Co.  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  26  C.  C.  A.  80, 
fl  U.  S.  App.  663,  80  Fed.  624; 
Kansas  Loan  &  T.  Co.  v.  Electric  R. 
light  &  P.  Co.  108  Fed.  702;  Fo3v 
dyce  V.  Omaha,  E.  C.  ^  E.  R.  Go. 
(C.  C.)  145  Fed.  544,  555. 

But  here,  as  is  the  general  rule, 
the  courts  must  be  understood  as 
having  spoken  with  reference  to  and 
in  the  light  of  the  facts  they  had 
under  consideration,  and  there  is  no 
very  dose  analogy  between  some  of 
the  cases  and  the  one  at  bar.  In 
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the  first  one  cited,  it  may  be  point- 
ed out  that  there  was  but  a  single 
intervention,  and  that  the  inter- 
vener sought  to  take  advantage  of 
diversions  antedating  tiie  preferen- 
tial period.  While,  as  a  matter  of 
strict  logic,  these  distinctions  m^y 
not  be  controlling,  still  it  is  appar- 
ent that  the  court  had  no  reason  to 
consider,  and  probably  did  not  con- 
sider, tJie  practicability  or  pro- 
priety of  applying  the  rule  relied 
upon  to  a  case  like  the  present  one, 
where  the  diversions  are  all  within 
the  preferential  period,  and  v^re 
the  task  of  marshaling  the  numer- 
ous daims  with  reference  to  diver- 
sions, and  calculating  the  distribu- 
tive share  to  which  each  is  entitled, 
would  be  extremely  difficult,  if  not 
impossible.  In  the  Central  Trust 
Company  Que  there  were  but  three 
interveners,  and  it  is  not  dear  that 
the  diversion  was  within  the  pref- 
erential period.  In  each  of  Hie 
other  cases  there  was  but  one  inter- 
vention, and  in  at  least  one  of  them 
the  diversion  relied  upon  was  prior 
to  tile  six  months'  period.  It  is  ^iso 
to  be  noted  that  tl^  cases  are  notin 
harmony  touching  the  date  indien 
the  diversiim  period  oommeneea  to 
run;  two  of  tliinn  adopting  tba  xm- 
turity  of  the  creditors  daiOK  and 
other  two  its  creation. 

The  appellants  insist  uiien  ttie 
former  standard  j  that  is,  that  fbei?e 
can  be  no  diversion  as  to  uiy  croii- 
itor  until  his  daim  becomes  dua.  ift 
that  view,  it  we  suppose  thai 
ployees  upon  month^  salai 
able  upon  the  tenth  day 
succeeding  month,  render  servicM 
to  a  corporation  during  a  given 
month  in  expectation  that  they  win 
be  paid  out  of  the  current  income, 
which  they  help  to  create,  and  upon 
the  first  day  of  the  following  month 
sudi  income  is  applied  to  ttie  pay- 
ment of  claims  for  betterments,  and 
thereupon  the  mortgagee  com- 
mences a  suit  in  foreclosure  and 
procures  the  appointment  o^f  a  re- 
ceiver, it  is  dear  that  the  em- 
ployees are  left  remediless.  Again, 
under  such  a  rule,  what  relief  is 
available  for  those  who  supply  ma- 
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terials  or  perform  labor  during  the 
month  immediately  preceding  a  re- 
ceivership, in  a  case  where  the 
current  revenues  for  that  month  are 
applied  to  the  satisfaction  of  similar 
claims  accruing  during  the  preced- 
ing month,  which  have  remained 
unpaid  because  of  the  diversion  of 
tibe  current  revenues  for  Hiat 
monUi  of  the  discharge  of  interest 
on  bonds?  And,  generally  speaking, 
it  would  inevitably  result  that 
daima  most  recently  accruing,  and 
therefore  most  clearly  entitled  to 
protection,  would  least  often  be  in  a 
position  to  demand  a  restoration  of 
diverted  funds.  It  is  doubtless  true 
in  actual  practice  that  credit  is 
extended  for  current  supplies  and 
for  labor  upon  the  assumption  that 
there  has  been  no  improvident  di- 
version of  the  current  income  in  the 
immediate  past,  quite  as  often  as 
upon  the  expectation  that  there  will 
be  no  such  diversion  in  the  immedi- 
ate  future.    Whatever  standard 

ae«.w«r-w]»t  ^  employed 

ei«imfl  entitled  m  the  case  of  an 
to  prefere»oe.     isolated  claim  lu  re- 

lation  to  an  isolated  diversion,  it  is 
thought  that,  at  least  in  cases 
where  the  daima  are  numerous  and 
the  accounts  current,  the  rule  con- 
tended for  would  not  only  be  diffi- 
cult of  application,  but  inequitable 
as  well,  and  that  some  period  must 
be  adopted  as  a  unit,  during  which 
all  claims  are  to  be  deemed  to  con- 
state a  single  group  and  have  the 
same  footing.  We  agree  with  the 
court  below  in  adopting  the  pref- 
a>ential  period  as  such  unit,  and  in 
holding  that  presumptively  the  cur- 
rent revenues  thereof  are  applicable 
to  the  current  debts,  and  that  in 
case  of  diversion  restoration  may  be 
decreed  for  the  common  benefit  of 
the  entire  group. 

Accordingly,  the  cause  will  be  re- 
manded with  directions  to  modify 
the  decree  by  limiting  its  operation 
to  the  $30,000  fund,  to  whidi  is  to 
be  added  interest  at  the  rate  of  7 
per  cent  per  annum  from  the  date 
the  pr(H>e^  was  transferred  to  the 
appellants.  Costs  to  appellants. 


A  petition  for  rehearing  having 
been  filed,  the  following  additional 
opinion  was  handed  down  on  No- 
vember 17,  1914: 

The  principal  contention  made  in 
the  petition  for  rehearing  is  that 
the  appellants  ought  not  to  be  com- 
pelled to  pay  interest  from  the  date 
the  property  was  transferred  to 
them.  The  propriety  of  such  a  re- 
quirement appeared  to  us  to  be  so 
obvious  that  discussion  of  the  point 
was  not  thought  to  be  necessary  in 
our  original  opinion.  We  are  not 
unmindful  of  the  general  rule  that, 
where  property  of  an  insolvent 
debtor  passes  into  the  hands  of  a 
receiver  or  an  assignee  in  insolv- 
ency, interest  is  not  ordinarily 
allowed  to  daimants  to  cover  t^e 
delay  incident  to 
the   settlement   of  Kio^SSlume- 

the  estate;  but  this  tranefcree  of 

rule  is  not  appU-  JSJ-!^ 
cable  here.  The  or- 
der of  sale  was  made,  and  the  ap- 
pellants purchased  the  property, 
and  the  transfer  thereof  was  made 
to  them,  upon  the  condition  and 
upon  their  implied  agreement  that 
they  were  to  pay  the  aggregate  of 
respondents'  daims,  up  to  $100,000, 
as  a  part  of  the  purchase  price.  K 
is,  therefore,  not  a  question  of  pe- 
nalizing them  for  the  delay  incident 
to  the  litigation,  but  rather  a  ques- 
tion whether  or  not  they  are  to 
profit  thereby.  When  they  bought 
the  property,  in  effect  th^  agreed 
to  pay,  as  the  purchase  price  there- 
for, not  only  the  amount  which  they 
had  already  paid,  but  also  this 
$30,000.  They  have  had  the  use  of 
the  $30,000,  and  the  respondents,  to 
whom  it  was  presently  due,  have 
been  deprived  thereof.  It  is  only 
fair  and  equitable  that  they  should 
pay  the  value  of  such  use. 

Upon  other  points  no  new  con- 
siderations are  advanced.  Accord- 
ingly the  petition  will  be  denied. 


KOTE. 

The  question  of  preference  of  wage 
claims  over  lien  creditors  of  a  corpo- 
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ration,  involved  in  the  reported  case 
(MOOBE  V.  DONAHOO,  ante,  675),  is 
treated  in  annotation  on  pa^e  690,  post. 

UoOBE  V.  DONAHOO  is  of  interest  not 
«il7  for  the  lueidify  of  its  discussion 
of  a  qaestion  concerning  which  there 
ig  a  diverali?  of  judicial  opinion,  but 
also  because  of  its  negation  of  the 


theory,  which  has  had  some  vogue, 
that,  even  where  there  has  been  no  di- 
version of  current  earnings  prior  to 
the  receivership  for  the  benefit  of  the 
mortgagees,  the  latter  have  received 
a  benefit  from  the  continuation  of  the 
business  as  a  going  concern  for  which 
they  ought  to  pay. 


FLORIDA  CONSTRUCTION  &  REALTY  COMPANY  et  al.,  Appts^ 

V, 

P.  E.  POUBNELL  et  al. 
Wlortda  fiupfwne  Court— OoCoAer  81,  1919* 
(  — Fla.  — ^  80  So.  54.) 

Becelver  —  priority  of  waj^es. 

Where  judgment  creditors  procure  the  appointment  of  a  receiver  to 
operate  an  inaolvent  railroad  for  their  protection  and  benefit,  a  court  of 
equity  may,  on  a  proper  showing,  give  to  the  wages  of  engineers  and 
others  engaged  in  operating  the  railroad  during  the  receivership,  or  a 
short  time  theretofore,  priority  in  payment  over  the  Judgment  creditora 
from  the  corpus  of  the  railroad  property. 

[See  note  on,  this  question  begtnTting  on  page  690.] 

Headnote  bar  WBxnmiK  J> 


Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  for  Duval 
County  (Simmons,  J.)  in  favor  of  interveners  in  a  suit  for  the  appoint- 
ment of  a  receiver  to  operate  the  defendant  insolvent  railway.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  J.  T.  Q.  Crawford,  for  appd*  Messrs.  J.  F.  Harrell  and  CL  D. 
lante:  Blackwell  for  appellees. 

Iliere  must  be  a  showing  of  a  divert 


skm  of  earnings  by  the  receiver  for  the 
benefit  of  the  piiOr  lien  claimant,  and 
tfait  there  has  been  no  restoration  of 
the  diverted  fund,  before  a  claim  will 
be  given  a  preference  out  of  the  corpus 
of  the  properly  or  a  fund  realized  from 
its  sale. 

Gregg  V.  Metropolitan  Trust  Co.  197 
U.  S.  183,  49  L.  ed.  717,  25  Sup.  Ct. 
Rep.  415 ;  Chicago  &  A.  R.  Co.  v.  United 
States  &  M.  Trust  Co.  141  C.  C.  A.  64, 
225  Fed.  940;  Carbon  Fuel  Co.  v.  Chi- 
cago, C.  &  L.  R.  Co.  120  C.  C.  A  460. 
202  Fed.  172;  Illinois  Trust  &  Sav. 
Bank  v.  Doud,  52  L.R.A.  481,  44  C.  C. 
JL  389,  105  Fed.  123;  Rodger  Ballast 
Car  Co.  V.  Omaha,  K.  C.  &  £.  R.  Co.  83 
C.  C.  A.  403.  154  Fed.  629. 

Mr.  R  E.  Stiliman  also  for  appel- 
bnts. 


Whitfield,  J.,  delivered  the  opin- 
ion of  the  court: 

The  "Florida  Construction  & 
Realty  Company  and  Florida  Rail- 
way, both  corporations  organized 
and  existing  under  the  laws  of  the 
state  of  Floridai"  brought  a  bill  in 
equity  "against  Florida  Railway 
Company,  also  a  corporation  organ- 
ized and  existing  under  the  laws  of 
the  state  of  Florida,"  in  which  it  is 
in  effect  alleged  that  the  "defendant 
was  and  still  is  a  public  service  cor- 
poration, duly  organized  and  exist- 
ing under  the  laws  of  the  state  of 
Florida,  and  carrying  on,  eonduct- 
ing,  and  operating  a  line  of  rail- 
road;" that  on  June  13,  1913,  the 
"Florida   Construction   &  Realty 
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Company  obtained  a  final  judgrment 
against  said  defendant  in  the  cir- 
cuit court  of  Duval  county,  Florida, 
wbieh,  together  with  interest  up  to 
tiiat  time,  and  coats,  would  and 
<ioes  amount  to  the  sum  of  $151,- 
461.19;  that  said  judgment  was  and 
is  duly  recorded  in  the  public  rec- 
ords of  said  Duval  county,  Flor- 
ida;" that  on  the  same  day  *'one 
Frank  Drew  obtained  a  final  judg- 
ment against  said  defendant  Florida 
Railway  Company  in  the  circuit 
court  of  Duval  county,  Florida, 
which,  together  with  interest  up  to 
that  time,  and  costs,  would  and  does 
amount  to  the  sum  of  $136,236.88; 
that  said  judgment  was  and  is  duly 
recorded  in  the  public  records  of 
said  Duval  county,  Florida;"  that 
on  July  12,  1915,  "said  Frank 
Drew  did  for  value  transfer  and 
assign  said  judgment,  and  each  and 
every  his  rights,  claims,  interests, 
and  demands  thereunder,  to  your 
orator  Florida  Railway,  a  corpora- 
tion as  aforesaid ;  that  by  reason  of 
said  assignment  said  complainant 
Florida  Railway  became  and  is  the 
owner  of  said  judgment,  and  all  the 
rights,  interests,  claims,  and  de- 
mands thereunder;"  that  on  No- 
vember 11,  1913,  "writs  of  execu- 
tion were  issued  out  of  the  circuit 
court  of  Duval  county,  Florida, 
upon  both  of  said  judgments ;  that 
said  executions  are  now  in  the  hands 
of  the  sheriff  of  said  Duval  county, 
Florida,  and  have  not  been  satisfied, 
either  in  whole  or'in  part;  thatsaid 
judgments,  and  each  of  them,  have 
been  duly  recorded  in  the  public  rec- 
ords of  said  counties  of  Taylor, 
Lafayette,  Suwannee,  Hamilton, 
Columbia,  Baker,  Duval,  and 
Nassau;  that  said  judgments  are 
liens  on  the  aforesaid  property  of 
said  defendant,  and  are  prior  in 
time  and  dignity  to  any  other  valid 
lien  or  encumbrance  thereon,  except 
as  hereinafter  set  forth;  that  said 
defendant  Florida  Railway  Com- 
pany, although  possessed  of  the 
aforesaid  property,  is  insolvent,  in 
that  it  is  unable,  in  the  due  course 
of  its  business,  to  meet  its  debts  and 
obligations  as  they  mature;  that 


said  defendant  owes  to  the  state  of 
Florida  a  large  amount  of  money 
for  taxes  claimed  by  the  state  of 
Florida  to  be  past  due  and  unpaid; 
that  said  taxes,  as  estimated  by  the 
state  of  Florida,  amount  to  a  sunx 
upvrards  of  $12,000;  that  the  duly 
constituted  authorities  of  the  state 
of  Florida  are  threatening  to  se- 
quester the  property  of  said  defend- 
ant for  the  payment  of  said  amount, 
or  so  much  thereof  as  may  be  legal- 
ly and  lawfully  assessed  against 
said  defendant;  that  the  only  rem- 
.  edy  at  law  afforded  to  your  orators 
by  the  laws  of  the  state  of  Florida 
is  the  sale  of  said  property  sep- 
arately and  severally  in  each  of  the 
aforesaid  counties  in  which  said 
property,  or  any  part  thereof,  is 
situated ;  that  said  remedy  is  totally 
inadequate  to  protect  the  rights  and 
interests  of  your  orators,  in  that 
said  property  is  not  susceptible  of 
division ;  that  sales  of  said  property 
by  piecemeal  would  greatly,  if  not 
completely,  destroy  its  value,  to  the 
great  prejudice  of  your  orators; 
that  such  sale  is,  in  the  case  of  rail- 
road companies,  prohibited  by  law; 
that  said  property  of  said  defend- 
ant being  indivisible,  and  no  pro- 
vision having  been  made  by  the  laws 
of  the  state  of  Florida  for  the  Bale 
of  said  property  as  an  entirety  to 
satisfy  your  orators'  lien,  said  judg- 
ments cannot  therefore  be  satisfied 
for  want  of  property  of  said  defend- 
ant subject  to  levy  and  sale,  and 
that  a  court  of  equity  is  the  only 
forum  authorized  to  afford  to  your 
orators  the  relief  to  which  they  are 
entitled;  that  the  defendant  does 
not  own  or  possess  any  other  prop- 
erty out  of  which  tiie  aforesaid 
judgments  of  your  orators  can  be 
satisfied,  other  than  such  property 
as  is  necessarily  used  in  the  oper- 
ation of  said  line  of  railroad  already 
constructed  and  in  course  of  con- 
struction." The  prayer  is  "that  a 
receiver  be  appointed  to  receive  and 
take  possession  of  all  the  property 
of  said  defendant,  of  whatever  na- 
ture and  kind,  and  that  said  receiv- 
er be  authorized  to  operate  said 
lines  of  railroad,  and  to  do  any  and 
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all  other  things  with  reference 
thereto,  as  he  may  be  directed  from 
time  to  time  by  this  court,  and  that 
^ur  orators  may  have  such  other 
and  farther  relief  in  the  premises  as 
equity  may  require  and  to  the  oourt 
shall  seem  meet" 

A  copy  of  the  assignment  of  the 
Drew  judgment  was  made  an 
exhibit. 

The  defendant,  by  Frank  Drew, 
its  president,  admitted  the  material 
allegations  of  the  bill  of  complaint 
Id  an  answer  filed. 

On  July  13,  1916,  the  court  or- 
dered that 

"The  foregoing  cause  having 
coxae  on  to  be  heard  upon  the  bill  of 
complaint,  and  the  answer  of  the 
defendant  corporation  admitting 
the  material  allegations  of  said  bill, 
and  said  defendwt,  by  its  solicitor, 
having  consented  to  the  granting  of 
the  prayers  of  said  bill,  it  is 

"Ordered,  adjudged,  and  decreed 
that  Frank  Drew  be  and  he  is  here- 
by appointed  to  be  receiver  of  said 
defendant  corporation,  to  take 
charge  of  and  operate  the  business 
and  affairs  of  said  cozporation,  un- 
der the  direction  of  this  court;  and 

"It  is  further  ordered  that  said 
receiver  shall  have  full  power  to  col- 
lect the  outstanding  debts,  claims, 
and  property  due  and/  belonging  to 
said  defendant  corporation,  with 
pover  to  pr(»9ecute  and  defend,  in 
the  name  of  the  corporation  or  oth- 
erwise, all  claims  or  suits,  to  ap- 
point an  agent  or  agents  to  assist 
him,  and  to  do  such  other  things  as 
niay  be  necessary  in  carrying  on, 
conducting,  and  operating  the  busi- 
ness of  said  defendant  corporation ; 
and 

"It  is  farther  ordered  that  said 
defendant  corporation  shall  forth- 
with deliver  over  to  said  receiver 
aD  and  every  part  of  the  property, 
both  real  and  personal,  estate,  ^- 
fects,  and  business  of  said  corpora^ 
tion,  and  all  books,  vouchers,  ac- 
coosts,  and  all  papers  touching  the 
business  -of  said  corporation,  or  any 
part  thereof;  and 

**It  is  furUier  ordered  that  said 
receiver  hereby  appointed,  before 
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entering  upon  his  duties  as  such  re- 
ceiver, shall  give  a  bond  in  the  penal 
sum  of  125,000,  conditioned  for  the 
faithful  performance  of  his  duties 
as  such  receiver,  which  said  bond 
shall  be  approved  by  this  court; and 
"It  is  further  oxilered  that  this 
order  appointing  the  said  receiver 
shall  not  be  effective  until  after  the 
filing  and  approval  of  said  bond/^ 
Thereafter  the  said  receiver  gave 
bond  as  required  by  the  foregoing 
order,  and,  having  become  duly 
qualified,  entered  upon  the  dis- 
charge of  his  duties. 

On  December  81,  1916,  the  court 
made  the  following  order : 

"This  cause  coming  on  to  be 
heard  upon  application  of  T.  F. 
West,  attorney  general  of  the  state 
of  Florida,  and  attorney  for  the  in- 
tervener herein,  and  it  appearing 
that  an  order  was  made  in  said 
cause  on  the  16th  day  of  November 
last,  whereby  the  receiver  of  said 
railway  company,  its  prox>erty  and 
assets,  was  directed  and  required  to 
pay  over  to  the  said  William  V. 
Knott,  as  comptroller  of  the  state  of 
Florida,  within  thirty  days  there- 
after, the  taxes  due  by  the  said 
Florida  Railway  Company  to  the 
state  of  Florida — that  is  to  say,  the 
sum  of  $12,922.36 — or  that,  upon 
the  failure  to  make  such  payment  at 
the  time  required,  the  said  receiver 
should  ^ow  cause  to  this  court  why 
the  said  taxes  should  not  be  paid, 
and  it  appearing  further  by  affi- 
davite  filed  herdn  that  due  notice 
was  given  to  said  receiver  of  said 
order,  and  that  said  taxes  have  not 
been  paid,  and  the  said  receiver 
having  filed  his  objections,  and 
counsel  for  the  intervener  and  the 
receiver  having  argued  said  objec- 
tions, it  is,  upon  consideration 
thereof, 

"Ordered  and  decreed  that  the 
said  receiver,  Frank  Drew,  shall 
from  any  funds  in  his  hands  as  re- 
ceiver of  said  railway  company 
forthwith  pay  the  amount  of  said 
taxes,  that  is  to  say,  the  sum  of 
$12,922.86,  to  the  said  William  V. 
Knott,  as  comptroller  of  the  state  of 
Florida,  and,  if  the  said  receiver  has 
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no  funds  of  the  said  railway  com- 
pany in  his  hands  out  of  which  to 
pay  said  taxes,  he  is  hereby  direct- 
ed and  required  to  forthwith  sell  to 
the  highest  and  best  bidder  for  cash 
therefor,  before  the  courthouse  door 
in  the  city  of  Jacksonville,  Duval 
county,  Florida,  so  much  and  such 
part  of  the  property  of  said  railway 
company  held  by  him  as  receiver  of 
said  railway  company  as  may  be 
necessary  and  proper  to  realize  an 
amount  sufficient  to  pay  said  taxes ; 
that  said  sale  shall  be  made  after 
the  giving  of  notice  of  said  sale  by 
said  receiver  by  publication  for  four 
consecutive  weeks  in  a  newspaper 
published  in  each  county  wherein 
the  property  id  be  sold  is  located, 
said  notice  giving  the  time  and 
place  and  terms  of  said  sale,  and  de- 
scribing the  property  or  so  much 
thereof  to  be  sold  as  shall  be  suf- 
ficient to  satisfy  the  said  sum  due 
for  taxes,  and  said  sale  to  be  made 
between  the  hours  of  11  and  2 
o'clock  on  the  first  Monday  in  Feb- 
ruary, 1916.  It  is  further  ordered 
that,  immediately  after  the  sale,  the 
said  receiver  do  report  to  this  court 
in  writing  his  acta  and  doings  under 
this  order  for  confirmation  and  fur- 
ther instructions,  before  transfer- 
ring the  title  or  the  delivery  of  any 
property  sold  by  him,  and  before 
paying  over  any  money  derived 
from  said  sale  for  taxes  to  the  said 
comptroller." 

This  order  was  affirmed  by  the 
supreme  court.  Drew  v,  Florida 
Constr.  &  Realty  Co,  72  Fla.  588, 
72  So.  1025. 

By  permission  of  the  court, 
actions  were  brought  and  judg- 
ments obtained  in  1916  by  Poumell 
and  four  others,  appellees  here 
against  the  receiver,  for  services 
rendered  "to  the  receiver"  of  the 
defendant  railroad  company  in  the 
operation  of  its  railroad  as  con- 
ductors, engineer,  and  foreman  re- 
spectively. 

On  October  2,  1916,  the  receiver 
reported  a  sale  of  the  railroad  prop- 
erty for  $35,000.  This  sale  was 
confirmed. 

On  December  2,  1916,  Poumell 


and  four  otiiers,  appellees  here,  filed 
a  petition  in  the  cause,  asking  that 
their  judgments,  obtained  for  serv- 
ices rendered  to  the  receiver  of  the 
Florida  Railway  Company  as  con- 
ductprs,  engineer,  and  foreman,  be 
paid  from  the  balance  of  the  funds 
received  from  "sale  of  the  railroad 
after  payment  of  taxes."  On  De- 
cember 16,  1916,  the  Florida  Rail- 
way Company  moved  for  a  dis- 
charge of  the  receiver.  On  the 
same  day  the  receiver  moved  to 
strike  the  petition  of  the  interven- 
ers, appellees  here,  and  also  an- 
swered the  petition  of  the  appellees, 
averring  "tiiat  the  claims  of  said 
petitioners,  and  each  of  them,  are  in 
part  for  services  performed  before 
the  appointment  of  this  respondent 
as  receiver  as  aforesaid,  and  in 
part  for  services  performed  subse- 
quent to  the  appointment  of  this  re- 
spondent as  receiver  as  aforesaid," 
and  "admits  that  he  has  refused  to 
pay  the  said  petitioners  the  amounts 
claimed  by  them,  for  the  reason  that 
the  judgments  obtained  by  said  pe- 
titioners do  not  constitute  any 
preferred  lien  upon  any  of  the  prop- 
erty of  said  Florida  Railway  Cont- 
pany,  but  are  simply  money  judg- 
ments, and  as  such  inferior  to  oth- 
er judgments  and  liens  amounting 
in  ^e  aggregate  to  upwards  of  $2,- 
000,000." 

The  interveners  moved  to  strike 
the  portion  of  the  answer  averring 
"that  the  claims  of  said  petitioners, 
and  each  of  them,  are  in  part  for 
services  performed  before  the  ap- 
pointment of  this  respondent  as 
receiver,  as  aforesaid,  and  in  part 
for  services  performed  subsequent 
to  the  appointment  of  this  respond- 
ent as  receiver  as  aforesaid." 

On  December  30,  1916,  the  court 
decreed  as  follows: 

"This  cause  coming  on  to  be 
heard  upon  motion  of  respondent  to 
strike  the  petition  herein,  and  itpon 
motion  of  the  petitioners  to  strike  a 
part  of  the  answer  of  the  respond- 
ent, and  for  an  order  that  the  re- 
ceiver pay  the  several  judgments  of 
petitioners  mentioned  in  said  pe- 
tition, and  upon  the  motion  of 
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Florida  Railway  Company  for  the 
discharge  of  the  receiver, 

"It  is  therefore  ordered,  ad- 
judsed,  and  decreed  that  the  motion 
to  strUce  the  petition  be  and  is 
denied.  It  is  further  ordered  that 
the  motion  of  petitioners  to  strike 
a  part  of  the  answer  of  the  respond- 
ent be  and  is  granted ;  and  it  is  fur- 
ther ordered  t^at  the  respondent, 
Frank  Drew,  as  receiver,  do  pay  to 
the  petitioners,  and  each  of  them, 
the  amounts  of  the  said  judgments, 
the  court  finding  that  said  judg- 
ments are  entitled  to  a  preference  in 
payment,  viz.:  To  G.  K.  Lowery, 
W54.6T;  to  W.  L.  Lowery,  $503.79; 
to  P.  E.  Poumell,  $685.74;  to  J.  J. 
Kicklighter,  $119 ;  to  William  Kirby, 
J392.95 — ^together  with  court  costs, 
if  any  remain,  which  are  not  includ- 
ed in  said  judgments. 

"It  is .  further  ordered  that  the 
motion  of  Florida  Railway  Com- 
pany for  the  dismissal  of  the  re- 
ceiver be  denied,  but  without  preju- 
dice to  renew  said  motion  when- 
ever the  said  receiver  shall  have 
complied  with  this  order.'* 

This  appeal  was  taken  from  the 
decree  of  December  30,  1916. 

Sections  1640  and  1641,  General 
Statutes  of  Florida  1906,  Florida 
Compiled  Laws  1914,  provide  that: 
"1640.  Upon  any  judgment 
against  any  corporation,  a  plaintiff 
may  sue  out  a  fieri  facias,  and  the 
vrit  of  fieri  facias  may  be  levied  as 
veil  on  the  current  money  as  on  the 
goods  and  chattels,  lands  and  tene- 
ments of  said  corporation. 

"1641.  If  such  writ  cannot  be 
satisfied  in  whole  or  in  part,  for 
want  of  property  of  the  defendant 
subject  to  levy  and  sale  out  of  which 
to  satisfy  the  same,  upon  petition  of 
(he  judigment  creditor  or  of  his 
agent  or  attorney,  the  circuit  court 
Bitting  in  chancery  within  whose 
circuit  such  corporation  may  have 
been  doing  business,  or  in  which 
any  of  its  effects  are  to  be  found, 
may  by  order  sequestrate  the  prop- 
erty, things  in  action,  goods  and 
chattels,  of  such  corporation  for  the 
purpose  of  enforcing  such  judg- 
ment, and  may  appoint  a  receiver 
6  AX.R^-44. 


S9  ao.  St.) 

for  the  same,  and  the  receiver  so 
appointed  shall  be  subject  to  the 
rules  prescribed  by  law  for  receiv- 
ers of  the  proper^  of  otiier  judg- 
ment debtors.  His  power  shall 
extend  throughout  the  state." 

The  main  contention  here  is  that 
claims  of  the  interveners  for  serv- 
ices rendered  in  operating  the  in- 
solvent railroad  should  not  have 
preference  over  the  prior  judgment 
creditors  in  the  proceeds  from  the 
sale  of  the  property  after  the  pay- 
ment of  taxes. 

It  appears  that  the  services  ren- 
dered by  the  interveners  were 
necessary  to  the  business  of  the 
insolvent  railway  company,  and  that 
such  services  were  rendered  during 
the  receivership,  or  perhaps  a  small 
part  thereof  within  a  short  time 
pHor  thereto,  when  the  insolvent 
condition  of  the  defendant  com- 
pany existed,  as  shown  in  the  pro- 
ceedings taken-  by  the  judgment 
creditors,  and  that  the  receiver  was 
asked  for  and  appointed  to  operate 
the  railroad  for  the  protection  and 
benefit  of  the  prior  r^,^,^ 
judgment  creditors  pnontr  •« 
and  at  their  in- 
stance.  Under  these  circumstances 
an  equitable  preference  existed  in 
favor  of  the  interveners.  See  Mil- 
tenberger  v.  liOgansport,  C.  &  S.  W. 
R.  Co.  106  U.  S.  286,  27  L.  ed.  117, 
1  Sup.  Ct.  Rep.  140;  Gregg  v. 
Metropolitan  Trust  Co.  197  U.  S. 
183,  49  L.  ed.  717,  25  Sup.  Ct.  Rep. 
416 ;  United  States  &  M.  Trust  Co. 
V.  Beaty,  156  C.  C.  A.  242,  243  Fed. 
544;  United  States  &  M.  Trust  Co. 
V.  Beaty,  153  C.  C.  A.  396,  240  Fed. 
592;  Moore  t.  Donahoo,  133  C.  C. 
A.  171,  ante,  675,  217  Fed.  177,  2 
L.R.A.(N.S.)  note,  p.  1013;  Scott  v. 
Queen  Anne's  R.  Co.  89  C.  C.  A.  536, 
162  Fed.  828 ;  Knickerbocker  Trust 
Co,  V.  Green  Bay  Phosphate  Co.  62 
Fla.  519,  56  So.  699;  Citizens  Trust 
Co.  V.  National  Equipment  &  Sup- 
ply Co.  178  Ind.  167,  41  L.R.A. 
(N.S.)  695,  98  N.  £.  865. 

Affirmed. 

Browne,  Ch.  J.,  and  Taylor,  ElUs, 
and  West,  JJ.,  concur. 
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ANNOTATION. 

FnUrmtoe  ol  wages  over  lien  creditors  of  corporation  in  bands  of  reoeiT«r» 
m  absence  <rf  statatacy  provision  dienfiiMr, 


I.  Preliminary  statement,  690. 
IL  Wages  earned  prior  to  appointment 
of  receiver: 

a.  Ab  a  charge  on  income,  690. 

b.  As  a  charge  on  corpus,  700. 

c.  Right  to  preference  as  affected 

by  time  of  accrual  of  claim, 
706. 

I.  Preliminary  statement. 
Nothing:  more  is  aimed  at  by  this 
annotation  than  a  collection  of  deci- 
sions involvinflT  the  point  stated  in  its 
title.  Inasmuch  as  these  decisions  are 
the  result  of  the  application  of  gen- 
eral principles  of  broad  operation,  con- 
cerning the  scope  of  which  there  is 
some  diversity  of  opinion,  no  general- 
ization based  upon  the  cases  herein 
reviewed  may  safely.be  made.  The 
collection  of  cases  is  confined  to  those 
in  which  the  preference  was  sought 
for  wage  claims  as  such,  or  for  re- 
ceiver's certificates  issued  for  the  pur- 
pose of  discharging  wage  claims,  and 
does  not  extend  to  cases  involving  the 
question  of  the  priority  of  "operating 
expenses''  as  such,  though  such  ex- 
penses may  have  been  incurred,  in 
part,  in  the  employment  of  labor,  nor 
to  oases  in  which  the  claim  was  tiiat 
of  an  independent  contractor  for  labor 
and  materials  furnished. 

II.  Wagem  earned  prior  to  appointment 
of  reeeiver. 

a.  Am  a  charge  on  income. 

In  determining  the  relative  rights 
of  creditors  to  a  fund  in  the  hands  of 
a  receiver,  the  primary  principle  is 
that  the  rights  of  IJen  creditors  are 
paramount  to  all  subsequent  charges, 
and  if  displaced  at  all  it  must  be  by 
a  clearly  superior  equity. 

The  deoisloms  analTud. 

In  the  case  of  wage  claims,  there 
have  been  a  number  of  different 
theories  propounded  upon  which  such 
an  equity  may  be  baaed.  One  is  that, 
as  upon  default  the  mortgagee  may 
proceed  forthwith  to  have  a  receiver 
appointed,  he  is,  where  he  fails  to  do 


II. — continued. 

d.  Right  to  preference  as  affected 

1^  time  of  diversion  of  income, 

707. 

e.  Rights  of  assignees,  708. 
in.  Wages  earned  during  receivership: 

a.  As  a  charge  on  income,  709. 

b.  As  a  charge  on  corpus,  710. 

so,  to  be  considered  as  having  con- 
stituted the  mortgagor  his  agent  in 
respect  to  the  continued  operation  of 
the  mortgaged  property.  This,  of 
courae,  is  applicable  only  in  the  case 
of  property  devoted  to  some  form  of 
public  service,  the  continued  operation 
of  which  is  within  the  contemplation 
of  the  parties. 

It  has  been  adopted  in  at  least  one 
instance  falling  within  the  scope  of 
this  note  (Duncan  v.  Chesapeake  &  O. 
R.  Co.  (1876;  Va.  C.  C.)  9  Am.  R.  Rep. 
386,  set  forth  infra;  and  see  also  Dow 
V.  Memphis  &  L.  R.  R.  Co.  (1884)  20 
Fed.  260) ,  but  is  now  generally  regard- 
ed as  untenable  (see  Blair  v.  St.  Louis, 
H.  &  K.  R.  Co.  (1884)  22  Fed.  471; 
Skiddy  v.  Atlantic,  M.  &  O.  R.  Co. 
(1878)  3  Hughes,  320,  Fed.  Cas.  No. 
12.922 ;  Coe  v.  New  Jersey  Midland  R. 
Co.  (1879)  31  N.  J.  Eq.  105.— as  set 
forth  infra). 

Another  theory,  which  appears  only 
in  Finance  Co.  v.  Charleston,  C.  A;  C. 
R.  Co.  (1892)  49  Fed.  693,  is  that  the 
right  to  a  preference  "is  not  a  right 
vested  in  the  employees,  or  an  equity 
administered  in  their  favor.  It  is  a 
personal  protection  given  to  them  by 
the  court  ex  gratia,  moved  thereto  by 
the  fact  that  this  class  depend  upon 
their  daily  labor  for  their  daily  food.** 

The  generally  accepted  theory  upon 
which  wages  earned  prior  to  the  ap- 
pointment of  a  receiver  are  held  to 
be  a  first  charge  upon  the  net  earnings 
during  the  receivership  is  that,  as 
where  property  employed  in  a  busi- 
ness serving  the  public  is  mortgaged, 
the  continued  operation  of  the  busi- 
ness is  contemplated  by  the  parties, 
the  mortgagee  has  a  right  to  look  only 
to  the  net  eamins^,  and  therefore  that 
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his  right  in  equity  to  current  earnings 
is  inferior  to  that  of  wage  claimants; 
and  accordinflrly  that  the  courts  should 
not  permit  the  mortgagee  to  impound 
the  income  accept  upon  condition  that 
he  allow  the  same  application  to  be 
made  of  the  income  as  would  have 
been  made  had  not  the  receiver  been 
^>poiDted.  See  Fosdick  v.  Schall 
(1878)  99  U.  S.  235,  25  L.  ed.  339; 
UDion  Trust  Co.  v.  Souther  (1883)  107 
U.  S.  691,  27  L.  ed.  488,  2  Sup.  Ct.  Rep. 
29S;  Turner  t.  Indianapolis,  B.  &  W. 
R.  Co.  (1878)  8  Biss.  316.  Fed.  Gas. 
No.  14^58;  Farmers'  Loan  &  T.  Co.  v. 
Kansas  City,  W.  &  N.  W.  R.  Co.  (1892) 
53  Fed.  182;  Mcllhenny  v.  Binz  (1890) 
80  Tex.  1,  26  Am.  St  Rep.  705,  13  S. 
V.  655, — all  of  which  are  set  forth 
infra. 

Notwitiistanding  some  intimations 
in  the  eases  to  the  contrary,  which 
seen  to  be  attributable  to  a  confusion 
between  the  right  of  wage  claimants 
to  a  preference  out  of  current  earnings 
and  their  right  to  a  preference  out  of 
tiie  corpus,  it  is  not  necessary  to  a 
preference  out  of  earnings  that  there 
shoald  have  been  a  diversion  of  cur- 
rent  income  for  the  benefit  of  the  mort- 
gagee. See  Union  Trust  Ca  v.  Souther 
(1883)  107  U.  &  691,  27  ed.  488,  2 
Sop.  Ct  Rep.  296. 

It  is  immaterial  that  a  portion  of  the 
preferred  claim  was  for  labor  p^- 
formed  before  plaintiff's  mortgage  was 
executed.  Central  Trust  Co.  v.  Utah 
a  R.  Co.  (1897)  16  Utah,  12,  60  Pac. 

m. 

It  haa  been  held  that  a  company  en- 
gaged in  the  mining  and  manufactur- 
ing of  iron  does  not  come  within  the 
equity  principles  that  give  the  em- 
ployeea  of  a  railroad  corporation  a 
lien  on  its  current  earnings  for 
the  payment  of  their  wages,  in  that 
nich  a  corporation,  unlike  a  railroad 
company,  is  not  necessarily  to  be  treats 
ed  as  a  "going  concern."  Seventh  Nat. 
Bank  v.  Shenandoah  Iron  Co.  (1887) 
36  Fed.  436. 

The  riglit  of  persons  furnishing 
labor  necessary  to  the  operation  of  a 
railroad,  to  preference  over  a  prior 
mortgage  debt,  is  not  limited  to  cases 
in  which  the  mortgagee  was  the  mov- 
Jng  party  in  having  the  receiver  ap- 


pointed, the  real  basis  upon  which  the 
preference  rests  being  the  implied  un- 
detstanding  on  the  part  of  all  parties 
that  such  debts  are  to  be  paid  out  of 
current  income  before  the  mortgagee 
has  any  claim  thereto.  Moobb  v.  Doma- 
HOO  (reported  herewith)  ante,  676. 

It  is  not  essential  that  the  order  for 
the  payment  for  preferential  debts 
should  be  made  at  the  time  and  as  a 
condition  of  appointing  a  receiver. 
Fosdick  V.  Schall  (1878)  99  U.  S.  236, 
26  L.  ed.  339;  Atkins  v.  Petersburg  R. 
Co.  (1879)  8  Hughes,  807,  Fed.  Gas.  No. 
604;  Blair  v.  St.  Louis,  H;  &  K.  R.  Co. 
(1884)  22  Fed.  471;  Finance  Co.  v. 
Charleston,  C.  &  C.  R.  Co.  (1894)  10 
C.  C.  A.  323,  8  U.  S.  App.  547,  62  Fed. 
205.  The  better  practice  is  to  do  sf^ 
but  if  such  an  order  is  not  then  nuide, 
it  may  be  made  afterward.  Farmers' 
Loan  &  T.  Co.  y.  Kansas  City,  W.  &  N. 
W.  R.  Go.  (1892)  63  Fed.  182. 

Another  and  more  restricted  form  of 
this  theory  is  that,  as  in  the  nature  of 
the  business  of  railroads  and  other 
public  service  corporations  some  time 
must  elapse  between  the  rendition  of 
service  by  the  corporation  and  the  re* 
ceipt  of  compensation  therefor,  .the 
labor  of  its  employees  during  the  pe- 
riod immediately  preceding  the  re- 
ceivership is  a  factor  of  the  receipts 
during  the  receivership,  and  hence  is, 
in  .equity,  entitled  to  a  preference 
therefrom.  See  Texas  Co.  t.  Interna- 
tional &  G.  N.  B.  Go.  (1916)  160  C.  C 
A.  671,  237  Fed.  921,  set  forth  infra. 
Something  of  the  same  idea  may  be 
found  in  Blair  v.  St.  Louis,  H.  &  K.  R. 
Co.  (1884)  22  Fed.  471,  infra. 

Wages  earned  prior  to  the  appoint- 
ment of  a  receiver  have  likewise  been 
held  to  be  a  first  charge  upon  net 
earnings  during  the  receiv^hip,  upon 
grounds  which  would  also  entitle  them 
to  preference  out  of  the  corpus,  name- 
ly, that  there  has  been,  prior  to  the 
receivership,  a  diversion  of  the  cur- 
rent earnings  out  of  which  such  wages 
should  have  been  paid  (see  Williamson 
V.  Washington  City,  V.  H.  ft  6.  S.  R.  Co. 
(1881)  S8  Gratt  (Va.)  628,  Infra),  or 
that  payment  was  necessary  in  order 
to  retain  the  services  of  employees 
needed  by  the  receiver  (see  Skiddy  v. 
Atlantic  M.  ft  0.  R.  Go.  (1878)  3 
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Hughes,  320,  Fed.  Cas.  No.  12,922), 
or  that  the  mortgagees  have  received 
a  benefit  from  the  continuation  of  the 
business  as  a  "going  concern"  for 
which  they  are  bound  in  equity  to  pay 
(see  Street  t.  Maryland  C.  B.  Co. 
<1893)  69  Fed.  25;  Atkina  t.  Peters- 
burg B.  Go.  (1879)  8  Hughes,  807.  Fed. 
Cas.  No.  604;  Douglass  v.  Cline  (1877) 
12  Bush.  (Ky.)  608,-~set  forth  infra). 

The  deeiflioiu  stated  in  detail. 

In  Duncan  v.  Chesapeake  &  O.  B.  Co. 
(1876;  Va.  C.  C.)  9  Am.  R.  Bep.  386, 
it  was  held  that  the  bondholders  of  a 
railroad  who  have  allowed  the  railroad 
company  to  continue  in  operation  aft- 
er a  default  render  such  company 
their  agent  in  contracting  obligations 
necessary  to  preserve  and  operate  the 
property;  and  therefore  that  the  em- 
ployees are  entitled  to  a  prior  claim 
as  against  the  mortgagees  out  of  the 
earnings  of  the  trust  property. 

In  Coe  V.  New  Jersey  Midland  B.  C^. 
(1879)  31  N.  J.  £q.  105.  it  was  held 
tiiat  the  fact  that  wages  earned  prior 
to  the  appointment  of  the  receiver  in 
an  action  to  foreclose  a  mortgage  on 
the  proper^  of  a  railroad  company 
were  earned  after  the  interest  upon 
such  mortgage  was  in  default  and  the 
trustee  therein  was  entitled,  under  the 
provisions  of  the  mortgage  by  relison 
of  such  default,  to  take  and  hold  pos- 
session of  the  mortgaged  franchises 
and  property  and  apply  the  income  in 
the  first  place  to  the  payment  of  the 
expenses  of  operating  the  road,  and 
at  a  time  when  the  mortgagee  and 
bondholders  were  aware  of  the  in- 
solvency of  the  company,  while  the  em- 
ployees were  not,  did  not  constitute  a 
sufficient  equitable  ground  for  charg- 
ing such  wage  claims  upon  the  net  in- 
come of  the  property  in  the  hands  of 
the  receiver.  The  court  said:  "The 
claim  made  on  the  ground  of  knowl- 
edge on  the  part  of  the  mortgagees 
and  their  cestui  que  trust  of  the  de- 
fault in  payment  of  interest,  and  the 
power  of  the  former  to  take  possession 
under  the  mortgage,  and  the  ignorance 
of  the  employees  of  the  existence  of 
the  default,  is  not  sustainable.  The 
mortgagees  owed  to  the  employees  of 
the  mortgagor  ao  duly  under  the  cir- 
cumstances. They  were  at  liberty  to 


refrain  from  taking  possession  if  and 
as  they  saw  fit,  and  by  so  doing  they 
incurred  no  liability  to  the  employees 
of  the  mortgagor  to  indemnify  them 
on  the  contracts,  express  or  implied,  of 
the  latter  with  them  for  the  payment 
of  their  wages.  The  mortgages  were 
on  record,  and  the  record  was  notice 
to  all.  It  surely  would  not  be  claimed 
that  the  holder  of  a  mortgage  past  due 
upon  a  farm  is  liable,  merely  because 
he  is  mortgagee,  for  the  wages  of  the 
hands  employed  by  the  mortgagor  in 
working  the  farm  after  default;  nor 
that  the  holder  of  a  mortgage  upon  a 
factory  is,  merely  because  he  is  mort- 
gagee, liable  for  the  wages  of  the 
workmen  who  may  be  employed  by  the 
mortgagor  in  operating  the  works  aft- 
er default,  although  it  may  have  been 
of  the  greatest  importance  to  the  mort- 
gagee's security  that  the  farm,  in  the 
one  case,  should  not  go  untilled,  or  the 
factory,  in  the  other,  remain  idle. 
The  doctrine  of  salvage  is  an  admiralty 
doctrine,  and  has  not  been  adopted  by 
this  court." 

In  Dow  V.  Memphis  &  L.  B.  B.  Co. 
(1884)  20  Fed.  260,  it  was  held  that, 
where  a  mortgagee  delayed  for  a  year 
after  default  in  applying  for  a  re- 
ceiver, wage  claims  should  be  given 
a  priority  of  payment  out  of  the  net 
income  of  the  road  in  the  hands  of  a 
receiver.  The  court  said:  "It  is  na 
answer  to  say  f^e  company  used  its 
earnings  for  other  purposes.  The 
bondholders  knew  such  liabilities- 
must  be  incurred  in  running  the  road. 
They  had  it  in  their  power  to  take  pos- 
session of  the  road  and  secure  ita 
earnings  to  pay  such  liabilities.  The 
class  of  persons  protected  by  this  or- 
der could  not  do  anything  to  protect 
themselves  or  compel  a  different  ap- 
plication of  the  earnings.  The  mis- 
application of  the  earnings,  if  there 
was  any.  is  not,  therefore,  to  prejudice- 
the  class  of  creditors  named.  The- 
right  to  require  the  payment  of  such 
debts  does  not  depend  on  whether  cur- 
rent earnings  have  been  used  to  pay 
the  mortgage  debt" 

In  Finance  Co.  v.  Charleston,  G.  &■ 
C.  B.  Co.  (1892)  49  Fed.  693,  the  court 
said:  "As  I  uaderstead  the  current- 
of  cases  which  began  with  Fosdiek 
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Schall,  the  rule  la  this:  When  hold- 
tn  of  railroad  bonds,  secured  by  mort- 
gaffc^  c<nne  into  a  court  of  equil^^,  and 
uk  not  only  the  foreclosure  of  the 
mortgage,  but  also  the  appointment 
of  a  receiver,  into  whose  hands  the 
eoiporatioii  shall  be  compelled  to  de- 
Ufer  en  its  property,  the  court,  as  a 
condition  precedent  to  granting  this 
lut  request,  can  impose  terms  in  ref- 
erence to  the  payment  from  the  in- 
sane daring  the  receivership,  of  such 
oatstanding  claims  as  address  them- 
selves peculiarly  to  the  protection  of 
tfae  court.  Ordinarily^  a  mortgagor  is 
entitled  to  the  possession  of  his  pnqH 
«rfy  until  tike  execution  of  a  decree  f  of 
foreclosure.  When  the  mortgagor  is 
i  railroad  company,  the  employer  of 
many  persons  on  weekly  wages,  both 
tfae  employer  and  employed  can  enter 
into  engagements,  relying  upon  this 
nonnal  condition.  If,  therefore,  the 
court,  at  the  instance  of  mortgage 
creditors,  interrupts  the  possession  of 
the  railroad  company,  and  suddenly  , 
removes  the  employer  from  control  of 
current  earnings,  it  may  well  see  to 
it  that  tbe  employed  are  not  put  at  a 
disadvantage,  or  made  to  suffer  from 
this  unexpected  change.  Without  con- 
sidering liens  or  equities,  acting  only 
in  its  discretion,  it  imposes  upon  the 
suitors,  as  the  condition  of  grant- 
ing their  request,  that  such  employees 
be  paid  not  only  accruing  wages,  but 
such  as  have  accrued  within  a  reason- 
able period.  This  is  not  a  right  vested 
in  the  employees,  or  an  equity  ad- 
ministered in  their  favor.  It  is  a  per- 
sonal protection  given  to  them  by  the 
court  ex  gratia,  moved  thereto  by  the 
fact  that  this  class  depend  upon  their 
daily  labor  for  their  daily  food." 

And  upon  appeal  in  the  foregoing 
ease,  in  (1894)  10  C.  C.  A.  328,  8  U. 
S.  App.  547,  62  Fed.  20S,  the  court 
said:  "It  must  be  regarded  as  settled 
that  a  court  of  equity  may  make  it  a 
condition  of  the  issue  of  an  order  for 
the  appointment  of  a  received  of  a 
railroad  company  that  certain  out- 
standing debte  of  the  company  shall 
be  paid  from  the  income  that  may  be 
collected  by  the  receiver,  or  from  the 
jooceeds  of  sale;  that  preferential 
Sayments  may  be  directed  of  unpaid 


debts  for  operating  expenses,  accrued 
within  ninety  days,  and  of  limited 
amounts  due  to  otiier  and  connecting 
lines  of  road  for  materials  and  re- 
pairs, and  for  unpaid  ticket  and 
freight  balances,  in  view  of  the  inter- 
ests both  of  the  property  and  of  the 
public,  tkalt  the  properly  may  be  pre- 
served and  disposed  of  as  a  going  con- 
cern, and  the  dompany's  public  duties 
discharged;  and  that  such  indebted- 
ness may  be  given  priority,  notwith- 
standing there  may  have  been  no  di- 
version of  income,  or  that  the  order 
for  payment  was  not  made  at  the  time, 
and  as  a  condition,  of  the  receiver's 
appointment,  the  necessity  and  pro- 
priety of  making  it  depending  upon 
the  facts  and  circumstances  of  the 
particular  case,  and  the  character  of 
the  claims'." 

The  right  of  claims  for  labor  per- 
formed in  operating  a  railroad  prior 
to  the  appointment  of  a  receiver,  to 
prefwence  out  of  the  net  income  of 
the  receivership,  is  established  by  the 
leading  case  of  Fosdick  v.  Schall 
(1878)  99  U.  S.  289,  26  L.  ed.  889,  in 
which  the  court  said:  "We  have  no 
doubt  that,  when  a  court  of  chancery 
is  asked  by  railroad  mortgagees  to  ap- 
point &  receiver  of  railroad  property 
pending  proceedings  for  foreclosuire, 
the  court,  in  the  exercise  of  a  sound 
judicial  discretion,  may,  -  as  a  condi- 
Uoa  of  issuing  the  necessary  order, 
impose  such  terms  in  reference  to  the 
payment  from  the  income  during  the 
receivership,  of  outstanding  debts  for 
labor,  supplies,  equipment,  or  perma- 
nent improvement  of  the  mortgaged 
property,  as  may,  under  the  circum- 
stances of  the  particular  case,  appear 
to  be  reasonable.  Railroad  mortgages 
«id  the  rights  of  railroad  mortgagees 
are  comparatively  new  in  the  history 
of  Judidal  proceedings.  They  are  pe- 
culiar in  their  character  and  effect 
peculiar  interests.  The  amounts  in- 
volved are  generally  large,  and  the 
rights  of  the  parties  oftentimes  com- 
plicated and  conflicting.  It  rarely 
happens  that  a  foreclosure  is  carried 
through  to  the  end  without  some  con- 
cessions by  same  parties  from  their 
strict  legal  rights,  in  order  to  secure 
advantages  that  could  not  otherwise 
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be  attained,  and  which  it  is  supposed 
will  operate  for  the  general  good  of 
all  who  are  interested.  This  results 
almost  as  a  matter  of  necessify  from 
the  peculiar  circumstances  which  sur- 
round such  litigation.  The  business 
of  all  railroad  companies  is  done  to  a 
greater  or  less  extent  on  credit.  This 
credit  is  longer  or  shorter,  as  the  ne- 
cessities of  the  case  require;  and 
when  companies  become  pecuniarily 
embarrassed,  it  frequently  happens 
that  debts  for  labor,  supplies,  equip- 
ment, and  improvements  are  permitted 
to  accumulate,  in  order  that  bonded 
interest  be  paid,  and  a  disastrous 
foreclosure  postponed,  if  not  altogeth- 
er avoided.  In  this  way  the  daily  and 
monthly  earnings,  which  ordinarily 
should  go  to  pay  the  daily  and  month- 
ly expenses,  are  kept  from  those  to 
whom  in  equity  they  belong,  imd  used 
to  pay  the  mortgage  debt.  The  income 
out  of  which  the  mortgagee  is  to  be 
paid  is  the  net  income  obtained  by  de- 
ducting from  the  gross  earnings  what 
is  required  for  necessary  operating 
and  managing  expenses,  proper  equip- 
ment, and  useful  improvements.  Every 
railroad  mortgagee,  in  accepting  his 
aeeurily,  impliedly  agrees  that  the 
enrrent  debts  made  in  tiie  ordinary 
course  of  business  shall  be  paid  from 
the  current  receipts  before  he  has  any 
claim  upon  the  income.  If,  for  the 
convenience  of  the  moment,  something 
is  taken  from  what  may  not  improper- 
ly be  called  the  current^debt  fund,  and 
put  into  that  which  belongs  to  the 
mortgage  creditors,  it  certainly  is  not 
inequitable  for  the  court,  when  asked 
by  tiie  mortgagees  to  take  possession  of 
the  future  income  and  hold  it  for  their 
benefit,  to  require,  as  a  condition  of 
such  an  order,  that  what  is  due  from 
the  earnings  to  the  current  debt  shall 
be  paid  by  the  court  from  the  future 
current  receipts,  before  anything  de- 
rived from  tiiat  source  goes  to  the 
mortgagees.  In  this  way  the  court 
will  only  do  what,  if  a  receiver  should 
not  be  appointed,  the  company  ought 
Itself  to  do.  For  even  though  the 
mortgage  may,  in  terms,  give  a  lien 
upon  the  profits  and  income  until  pos- 
session of  the  mortgaged  premises  is 
actually  taken  or  something  eqnivar 


lent  done,  the  whole  earnings  belong 
to  the  company,  and  are  subject  to  its 
control.  Galveston,  H.  &  H.  R.  Go.  v. 
Cowdrey  (1871)  11  Wall.  CU.  S.)  459, 
20  L.  ed.  199 ;  Oilman  v.  Illinois  &  M. 
Teleg.  Co.  (1876)  91  U.  S.  60S,  23  L. 
ed.  406;  American  Bridge  Go.  v.  Heid- 
elbach  (1877)  94  U.  S.  798,  24  L.  ed. 
144.  The  mortgagee  has  his  stoict 
rights,  which  he  may  enforce  in  the 
ordinary  way.  If  he  asks  no  favors, 
he  need  grant  none.  But  if  he  calls 
upon  a  court  of  chancery  to  put  forth 
its  extraordinary  powers  and  grant 
him  purely  equitable  relief,  he  may, 
with  propriety,  be  required  to  submit 
to  the  operation  of  a  rule  which  al- 
ways applies  in  such  cases,  and  do 
equity  in  order  to  get  equi^.  The  ap- 
pointment of  a  receiver  is  not  a  mat- 
ter of  strict  right.  Such  an  applica- 
tion always  calls  for  the  exercise  of 
judicial  discretion;  and  the  chancellor 
should  so  mold  his  order  that,  while 
favoring  one,  injustice  is  not  done  to 
another.*' 

In  Union  Trust  C^.  v.  Souther 
(1883)  107  U.  a  591,  27  L.  ed.  488, 
2  Sup.  Ct  Rep.  295.  it  was  held  that, 
when  a  court  of  chancery  is  asked  by 
railroad  mortgagees  to  appoint  a  re- 
ceiver of  railroad  property  pending 
proceedings  for  foreclosure,  the  court 
may,  as  a  condition  of  issuing  the  nec- 
essary order,  impose  such  terms  in 
reference  to  the  payment  from  the  in- 
come during  the  receivership,  of  out' 
standing  debts  for  labor,  supplies, 
equipment,  or  permanent  improvement 
of  the  mortgaged  property  as  may, 
under  the  circumstances  of  the  par- 
ticular case,  appear  to  be  reasonable; 
and  that  the  right  to  impose  tenns 
does  not  depend  alone  on  whether 
current  earnings  have  been  used  to 
pay  the  mortgage  debt,  principal  or 
interest,  instead  of  current  expenses. 
The  court  said:  "There  cannot  be  a 
doubt  that  it  was  for  the  interest  of 
the  bondholders  that  the  road  should 
be  kept  in  operation,  and,  as  they  did 
not  see  fit  to  take  possession  while  it 
could  only  be  operated  at  a  loss,  it 
was  certainly  not  an  abuse  of  judicial 
discretion  for  the  court  to  order,  aa  m, 
condition  of  granting  their  applica- 
tion for  a  receiver,  that  debts  incurred 
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the  company  in  thus  protecting  the 
Mcarity  shonid  be  paid  from  the  in- 
wme  of  the  receivership*  if*  in  conse- 
qaenee  of  an  increase  of  revenue,  it 
ewUd  be  done." 

b  Tamer  v.  Indianapolis,  B.  &  W. 
I.  Co.  (1878)  8  Bias.  316,  Fed.  Cas. 
No.  14,268,  it  was  held  that  the  court 
ffliy,  as  a  condition  of  appointing  or 
eontinuinflr  a  receiver,  make  it  a  con- 
dition tiiat  back  wages  due  employees 
ihall  be  first  paid  but  of  net  earnings. 

In  Farmers'  Loan  &  T.  Co.  v.  Kan- 
au  City,  W.  &  N.  W.  R.  Co.  (1892) 
fiS  Fed.  182,  it  is  said:  "Railroads 
lad  railroad  mortgages  are  of  modem 
wigin.  The  courts  at  first  failed  to 
diitingnish  between  a  mortgage  on  a 
nilroad  and  a  mortgage  on  a  house 
and  lot,  and  receivers  were  appointed 
without  making  any  provision  to  pay 
eroi  the  current  wages  of  the  em- 
phgrees  of  the  company,  or  to  pay  for 
the  most  essential  supplies,  however 
neently  furnished.   Experience  and 
observation  demonstrated  the  inequity 
of  this  mode  of  proceeding.  (Courts  of 
equity  were  compelled  to  inquire  into 
the  nature  of  railroad  property  and 
railroad  mortgages.  It  was  perceived 
that  aa  a  security  for  a  debt,  there 
WIS  much  more  analogy  between  a 
lailroad  and  a  ship  than  there  was  ba- 
tmen a  railroad  and  a  house  and  lot. 
R  was  perceived  that  railroads  per- 
formed on  land  the  same  offices  that 
ships  did  on  the  sea.   They  are  both 
great  and  indispensable  instruments 
of  cimunerce.  Their  chief  difference 
M  such  instruments  is  the  chemical 
eonporition  of  the  elements  upon 
iriiich  they  are  operated.  One  moves 
in  the  water,  and  the  other  on  iron 
rails.    It  is  said  of  ships  thal^  they 
are  made  to  plow  the  seas,  and  not  to 
rot  at  the  wharves,  and  railroads  are 
built  to  be  actually  operated  la  eany- 
ing  the  c<unmerce  of  the  country,  and 
not  to  rust  out.  Unless  it  is  kei»t  in 
operation,  a  railroad  does  not  fulfil 
the  purpose  of  its  creation,  and  is  com- 
paratively valueless  as  a  mortgage  se- 
curity; but,  like  a  ship,  it  cannot  be 
nierated  and  made  valuable  as  an  in- 
fltmmant  of  commerce,  or  for  any 
otiwr  purpose^  without  incurring  daily 
•veneea  for  work,  supplies,  and  ma- 


terials. These  debts  are  never  paid 
at  the  time  they  are  contracted.  That 
is  impossible,  from  the  nature  of  the 
business.  In  the  case  of  solvent  com- 
panies, the  time  of  payment  varies, 
and  it  varies  with  the  same  company 
at  different  times.  It  is  longer  or 
shorter,  depending  on  the  financial 
condition  of  the  company,  the  length 
of  its  line,  and  other  causes.  The 
labor,  supplies,  and  materials  are  ab- 
solutely essential  to  the  operation  of 
the  road,  and,  as  a  matter  of  fact,  are 
in  most  cases  furnished  on  its  credit, 
in  the  same  sense  that  the  supplies  of 
a  ship  are  furnished  on  the  credit  of 
the  ship.  For  these  and  other  like 
reasons  there  has  been  a  growing 
tendency  among  the  courts  and  legis- 
latures in  this  country  to  give  such 
debts  of  a  railroad  company  priority 
over  the  lien  of  a  mortgage." 

In  Blair  v.  St.  Louis,  H.  &  E.  R.  Co. 
(1884)  22  Fed.  471,  the  court  (Brewer, 
J.),  speaking  with  reference  to  the 
theory  that  the  mortgagees,  by  failing 
to  take  action  after  default  in  the  pay- 
ment of  interest  on  the  mortgage  debt, 
make  the  mortgagor  company  their 
agent  to  incur  debts,  and  thereby  im- 
pliedly consent  that  all  such  debts 
shall  take  precedence  of  their  secured 
claims,  said:  **l  do  not  think  that 
this  principle  is  sound.  There  Is  no 
implied  agency  to  that  extent,  and  I 
do  not  think  that  the  rulings  of  the 
Supreme  Court  are  based  upon  any 
such  doctrine.,  The  idea  which  under- 
lies them  I  take  to  be  this:  that  the 
management  of  a  large  business,  like 
that  of  a  railroad  company,  cannot  be 
conducted  on  a  cash  basis.  Temporary 
credit,  in  the  nature  of  things,  is  in- 
dispensable. Its  employees  cannot  be 
paid  every  month.  It  cannot  settle 
with  other  roads  its  traffic  balances 
at  the  close  of  every  day.  Time  to 
adjust  and  settle  these  various  mat- 
tnrs  is  indiapmaable.  Because,  in  the 
nature  of  things,  this  is  so,  such  tem- 
porary credits  must  be  taken  as  as- 
sented to  by  the  mortgagees,  because 
both  the  mortgagees  and  the  public 
are  interested  in  keeping  up  the  road, 
and  having  it  preserved  as  a  going 
concern,  and  whatever  is  necessary  to 
accomplish  this  result  must  be  taken 
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as  assented  to  by  the  morteagees.  In 

this  view,  such  temporary  credits  ac- 
cruinjr  prior  to  the  appointment  of  the 
recetrer  must  be  recognized  by  the 
mortgagees  and  such  claims  preferred. 
Now,  for  what  time  prior  to  the  ap- 
pointment of  a  receiver  may  these 
credits  be  sastalned?  There  is  no 
arbitrary  time  prescribed,  and  it 
should  be  only  such  reasonable  time 
as,  in  the  nature  of  things  and  in  the 
ordinary  course  of  business,  would  be 
sufficient  to  have  such  claims  settled 
and  paid.  Six  months  is  the  longest 
time  I  have  noticed  as  yet  given. 
Ordinarily  I  think  that  is  ample.  Per- 
haps, in  some  large  concerns,  with  ex- 
tensive lines  of  road  and  a  complicated 
business,  a  longer  time  might  be  nec- 
essary. Certainly,  so  far  as  the  pres- 
ent road  is  concerned,  six  months  is 
ample.  If  any  person  permits  a  claim 
to  continue  longer  than  that,  he  cer- 
tainly has  no  right  to  be  considered 
other  than  as  a  general  creditor,  with 
no  preference  over  a  secured  debt." 

In  Texas  Co.  v.  International  &  G. 
N.  R,  Co.  (1916)  150  C.  C.  A.  571,  237 
Fed.  921,  the  court,  speaking  with  ref- 
erence to  the  rule  that  current-ex- 
pense claims,  arising  out  of  the  opera- 
tion of  a  railroad  during  a  period  of 
six  months  prior  to  the  appointment 
of  a  receiver,  are  a  first  charge  on  the 
net  earnings  of  the  receivership,  even 
where  the  net  income  from  operation 
is  made  a  part  of  the  security  of  the 
mortgage  by  its  terms,  said:  "The 
«quity  of  the  rule  lies  in  the  manifest 
justice  of  paying  those  whose  labor  or 
material  went  to  create  the  income 
which  the  mortgagee  claims  as  part  of 
his  security,  before  the  mortgagee  re- 
ceives it  in  payment  of  his  debt  If 
the  current  expense  could  be  specifi- 
cally traced  to  the  current  income  it 
creates,  the  application  of  the  rule 
would  be  easy  and  definite.  The  im- 
trassibility  of  tracing  each  dollar  of 
expense  into  the  corresponding  dol- 
lar of  income  created  by  it  has  made 
it  necessary  for  the  courts  to  fix  an 
arbitrary  period  beyond  which  it  will 
not  be  presumed  that  labor  and  ma- 
terial furnished  the  railroad  will  con- 
tinue to  produce  income.  This  ac- 
counts for  ^e  arbitrary  period  of  six 


months  fixed  by  rule  of  court.  It  de- 
pends upon  the  assumption  that  the 
period  over  which  labor  and  supplies 
used  by  a  railroad  will  continue  to 
contribute  to  its  earnings  is  a  period 
of  not  exceeding  six  months.  Under 
this  rule,  if  a  railroad  ceased  to  be 
operated  upon  the  appointment  of  a 
receiver,  supplies  and  labor  furnished 
at  any  time  within  six  months  prior 
thereto  would  share  in  earnings  up  to 
the  time  the  receiver  was  appointed. 
If  operations  are  continued  by  the  re- 
ceiver, it  would  seem  proper  to  assume 
that  labor  and  supplies  furnished  the 
railroad  company,  during  at  least 
some  period  prior  to  the  receivership, 
would  continue  to  contribute  to  create 
earnings  under  tiie  ree^varship;  for 
it  is  clear  that,  if  the  company's  op- 
erations had  not  been  interrupted  by 
a  receivership,  such  labor  and  sup- 
plies would  have  entered  into  future 
earnings  as  a  creating  factor.  If  the 
mortgagee  is  permitted  to  subject  the 
entire  surplus  eamine^  of  the  receiv- 
ership to  his  security,  to  the  eKClusion 
of  labor  and  supply  claimants,  who 
furnished  the  railroad  labor  and  mate- 
rial prior  to  the  receivership,  he  would 
be  receiving,  in  part  at  least.  *that 
which  in  equity  belongs  to  the  whole 
or  a  part  of  the  general  creditors.' 
He  would  be  receiving  as  net  income 
what  would  not  be  properly  net  in- 
come, the  claims  of  the  labor  and  sop- 
ply  creditors  who  contributed  to  its 
creation  not  having  been  deducted 
from  it.  He  would,  in  that  event,  re- 
ceive the  benefit  of  the  earnings  of 
the  receivership,  without  paying  the 
incidental  burdeoi  of  the  expense  by 
Which  they  were  created.  If  there 
had  been  no  receivership,  the  supply 
creditors  would  receive  payment  from 
the  railroad  company,  out  of  the  same 
earnings  that  went  to  the  receiver  aft- 
er his  appointment.  It  is  inequitable 
that  the  mortgagee  should  profit  in 
this  respect  at  the  expense  of  supply 
and  labor  claimants,  through  the  plac- 
ing of  the  mortgaged  property  in  the 
hands  of  a  receiver.  The  bondholders 
also  profit  by  receiving  the  earnings 
of  the  railroad  company  on  hand  when 
the  receiver  was  appointed,  as  well  <is 
earnings  earned  before  the  receiver- 
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Alp  and  subsequently  collected  by 
flw  zeeeirer,  all  of  which  would  have 
lOH  to  the  supply  and  labor  claim- 
lati,  but  for  the  interruption  of  the 
eaiiiptny*8  operation  by  the  receiver- 
ship. The  impossibility  of  tracing  the 
leoact  extent  of  the  effect  to  expenditure 
into  the  future  income  of  the  receiv- 
otBhip  is  no  more  an  argument  against 
tte  allowaaee  of  the  priority,  or  against 
tti  «|nity,  than  is  the  same  uncertain- 
ty with  reference  to  the  extent  of  tiie 
^ect  of  expenditure  on  income  before 
the  receivership  an  argument  against 
the  conceded  priority  of  supply  and 
labor  creditors,  as  against  the  income 
of  the  company  earned  before  the  re- 
ceivership.   It  prevailed  as  to  the 
litter  only  to  limit  the  time  before 
vhich  the  famishing  of  supplies  or 
the  performance  of  labor  would  not 
«ititie  the  creditor  to  a  priority,  to  six 
months.  If  it  is  to  have  any  effect  on 
the  priority  of  such   creditors  as 
against  the  income  of  the  receivership, 
it  should  only  be  to  fix  the  time  after 
which  no  priority  should  be  allowed 
nptm  the  receiver's  earnings,  and  not 
to  deny  the  priority  altogether.  It 
seems  equitable,  therefore,  that  the 
priority  should  extend  as  well  to  the 
income  of  the  receivership  as  to  thkt 
of  the  company  prior  thereto.  We  also 
tUnk  that  authority  as  well  as  reason 
supports  this  rule.   Indeed,  but  for 
the  earnest  contention  of  the  appel- 
lees to  the  contrary,  we  would  have 
considered  the  question   so  finally 
settled  by  the  former  decisions  of  the 
Supreme  Court  as  to  pretermit  discus- 
sion. The  appellees  contend  that  the 
expression  of  the  rule  in  the  opinions 
of  the  Supreme  Court  in  the  former 
cases  was  obiter,  and  should  be  recon- 
sidered Iqr  as,  and  that  subsequent 
eases,  cited  on  appdlees'  briefs,  sap- 
port  the  correctness  of  l^eir  position. 
A  re-examination  of  the  cases  has 
failed  to  convince  us,  either  that  the 
question  was  not  settled  by  the  former 
decisions  of  the  Supreme  Court,  or 
that  the  later  cases  relied  upon  by  the 
appellees  are  in  conflict  with  the  role 
«s  laid  down  in  the  former  cases." 

In  Williamson  v.  Washington  Gily, 
V.  M.  &  G.  S.  R.  Co.  (1881)  83  Gratt. 
(Ta.)  628,  it  was  held  that  wages 
earned  by  the  employees  of  a  railroad 


company,  prior  to  the  appointment  of 
a  receiver  at  the  instance  of  mortgage 
creditors,  are  properly  a  first  charge 
on  the  net  revenues  of  the  road  in  the 
hands  of  the  receiver,  or,  if  such  in- 
come has  been  used  under  the  instruc- 
tions of  the  court  for  other  purposes, 
upon  the  proceeds  of  the  sale  of  the 
road  it8elj^  where  during  the  time 
such  claims  accrued  the  current  reve- 
nue of  the  road,  in  an  amount  exceed- 
ing such  claim,  has  been  applied  to 
the  payment  of  interest,  the  purchase 
of  equipment,  and  in  making  repairs 
and  useful  improvements.  In  compar- 
ing the  relative  equities  of  the  claim- 
ants, the  court  said:  "The  learned 
counsel  for  the  appellees,  in  discuss- 
ing the  equities  of  the  parties  litigant, 
tells  as  that  the  employees  of  the  com- 
pany stood  by  and  saw  without  objec- 
tion the  revenues  of  the  road  diverted 
to  the  payment  of  the  general  cred- 
itors, and  now  call  upon  the  mortgage 
creditors  for  restitution.  If  it  can  be 
supposed  that  these  employees  knew 
anytiiittg  of  the  condition  of  the  com- 
pany, it  is  difficult  to  see  how  they 
could  prevent  a  diversion  of  the  funds. 
Tfa^  clearly  could  not  demand  the 
appointment  of  a  receiver.  It  will  not 
be  seriously  insisted  that  each  one  of 
them  ought  to  have  instituted  his  ac- 
tion or  warrant  whenever  there  was 
any  delay  or  default  in  paying  the 
wages  of  each  accruing  from  time  to 
time.  What  would  be  the  condition  of 
a  railroad  company  thus  involved  in 
perpetual  litigation  with  its  army  of 
emplojrees,  with  its  funds  under  proc- 
ess of  garnishment,  and  its  stores  and 
necessary  supplies  subject  to  levy  and 
sale  under  Interminable  executions? 
Prom  what  source  could  the  company 
obtain  its  labor  and  material  absolute- 
ly essential  to  the  saccessful  opera^ 
tion  of  the  road,  when  it  is  once  un- 
derstood tiiat  no  man  could  safely 
trust  to  its  power  of  payment?  It  is  a 
matter  of  common  notoriety  that  these 
employees  are  but  too  often  delayed  in 
receiving  their  hardly-earned  wages, 
because  the  revenues  of  the  road  are 
taken  for  the  payment  of  more  press- 
ing demands,  or  for  the  purchase  of 
equipment  and  for  necessary  im- 
provements. But  for  the  labor  and 
supply  creditor  the  road  must  stop 
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operation,  resulting:  in  the  loss  of  its 
trade  and  its  diversion  to  other  chan- 
nels, the  general  deterioration  of  the 
property  of  the  company,  and  lasting 
injury  to  the  mortgage  creditor.  If 
the  latter,  through  the  instrumental- 
ity of  a  receiver,  obtains  possession 
of  a  road  properly  appointed  and 
equipped,  yielding  valuable  revenues, 
it  is  due  in  a  great  measure  to  the 
class  of  men  whose  claims  are  the 
subject  of  controversy  here.  The 
mortgage  creditor  knows  all  these 
things.  He  certainly  cannot  be  ig- 
norant of  the  continued  default  in 
the  payments  of  the  interest  due  him 
— a  fact  of  itself  sufficient  to  attract 
his  attention  and  excite  his  suspicions. 
And  yet  he  leaves  the  company  for 
years  in  the  uninterrupted  possession 
and  control  of  the  earnings  of  the 
road,  and  notoriously  obtaining  credit 
from  third  persons  for  supplies  and 
labor  upon  the  faith  of  these  earnings. 
When,  under  such  circumstances,  the 
creditor  calls  upon  a  court  of  equity 
to  intercept  the  revenues  for  his  ben- 
efit, he  cannot  complain  that  debts 
thm  contracted  shall  first  be  paid, 
within  limits  so  just  and  reasonable 
as  are  now  prescribed  by  the  courts." 

In  Skiddy  v.  Atlantic,  M.  &  0.  R.  Co. 
(1878)  3  Hughes,  820,  Fed.  Gas.  No. 
12,922,  wages  of  employees  past  due 
for  eight  months  prior  to  the  receiver- 
ship were  ordered  to  be  paid  to  such 
employees  as  were  retained  in  the  em- 
ployment of  the  road  by  the  receiver, 
out  of  the  net  earnings  of  the  road  dai^ 
ing  the  receivership ;  but  the  court  re- 
fused to  accord  a  similar  preference 
to  the  wage  claims  of  persons  who  had 
ceased  to  be  employees,  on  the  ground 
that  the  payment  of  such  claims  was 
not  necessary  to  the  operation  of  the 
road.  The  court  in  this  case  also  re- 
fused to  accede  to  the  validity  of  the 
contention  that,  as  the  mortgagees 
had  a  right  to  take  possession  of  the 
road  80  soon  as  default  was  made  in 
their  mortgage,  and  did  not  do  so,  the 
obligations  thereafter  contracted  by 
the  company  must  be  considered  as 
having  been  incurred  for  their  benefit, 
saying:  "It  has  never  been  decided 
yet  that  because  a  mortgagee  does  not 
immediately  pounce  upon  his  security, 
foreclose,  take  possession,  and  sell. 


that  he  impairs  the  obligation  of  hte 
lien.  If  a  man  have  a  mortgage  «/h 
a  large  stock  of  goods  of  a  rebiil  m«N 
chant,  and  default  is  made,  it  wiH 
hardly  be  contended  that,  unless  pos- 
session is  at  once  taken,  the  lien  for 
wages  of  the  mortgagee's  clerks  and 
employees  is  superior  to  the  mortgagAi 
These  petitions  present  cases  of  great 
hardship,  but  the  contract  for  hire 
was  with  the  company,  not  with  these 
mortgagees,  and  these  claimants  are 
entitled  to  be  paid,  as  are  the  mate- 
rialmen, out  of  anything  the  compair 
has,  unmortgaged." 

The  claim  of  wages  of  persons 
were  actually  engaged  in  the  prac- 
tical operation  of  a  railroad,  and  by 
whose  labor  it  was  kept  going,  have 
an  equity  to  be  paid  out  of  any  net 
income  which  the  receiver  may  be  able 
to  realize  from  running  the  road. 
Street  v.  Maryland  C.  R.  Co.  (1893)  S9 
Fed.  25. 

It  Atkins  V.  Petersburg  R.  Co. 
(1879)  3  Hughes,  307,  Fed.  Cas.  No. 
604,  it  was  held  that  money  advanced 
by  persona  interested  in  a  railroad 
company  as  owners  of  its  stock  and 
bonds,  for  the  payment  of  back  wages 
due  its  employees,  in  order  to  «vert  a 
tiiteatened  strike,  upon  an  nnder- 
standing  that  they  should  be  reim- 
bursed out  of  the  first  net  earnings  of 
the  company,  are,  where  the  railroad 
was  put  into  the  hands  of  a  receiver 
before  their  reimbursement,  entitied 
to  be  repaid  out  of  net  income  accru- 
ing while  the  road  was  in  tiie  cuBtodjr 
of  the  court,  in  preference  to  the 
claims  of  mortgagees. 

In  Douglass  v.  Cline  (1877)  12  Bush. 
(Ky.)  608,  it  was  held  that,  as  against 
the  holders  of  bonds  secured  by  a 
mortgage  not  specifically  pledging  the. 
revenues  of  the  mortgaged  property, 
the  court  might,  as  a  condition  of  ap- 
pointing a  receiver  of  the  rents  and 
profits  in  an  action  to  foreclose  tbe 
mortgage,  order  the  payment  out  of 
net  earnings,  of  back  pay  due  the  en- 
ployees  of  a  railroad  company  at  the 
time  the  railroad  was  placed  in  the 
hands  of  a  receiver,  for  labor  and 
services  performed  after  default  had 
been  made  in  the  payment  of  the  In- 
terest due  under  the  mortgage,  in  con- 
structing, repairing,  and  operating 
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the  mortgaged  property,  whereby  such 
property  was  preserv^  and  the  debt- 
or compasy  enabled  to  retain  its  good 
irill  and  the  public  confiitottce.  The 
eout  said:  "In  this  connection  it  is 
pnq[>eT  to  consider  the  fact  that  there 
is  a  perceptible  distinction  between 
the  character  and  nature  of  the  net 
eamjngs  realized  by  the  operation  of 
a  line  of  railways,  and  the  ordinary 
rents  and  profits  of  lands  and  ten- 
ements. The  receiver  of  a  line  of 
lailways  U  not  the  mere  passive  Bgvnt 
or  officer  of  the  court,  charged  with 
the  simple  duty  of  preserving  the 
property  intrusted  to  his  care,  and  of 
collecting  the  rents  and  profits  arising 
directly  out  of  the  thing  mortgaged, 
tad  holding  them  until  the  rights  of 
the  litigants  shall  be  determined. 
His  duties  comprise  the  management 
and  operation  of  the  roads.  He,  ex 
oecessitate.  becomes  a  common  car- 
rier, and,  in  order  to  preserve  the 
mortgaged  property,  is  compelled  to 
discharge  the  duties  of  a  quasi  public 
corporation.  It  is  a  fact  of  which  ju- 
ficial  notice  may  be  taken  that  a  rail- 
way has  but  little  rental  value  when, 
ss  in  a  case  like  this,  the  lease  cannot 
be  made  for  a  greater  length  of  time 
than  will  probably  be  sufficient  to 
enable  the  mortgagees  to  prepare 
their  cause  for  trial  and  judgment, 
and  compel  a  sale  of  the  mortgaged 
property.  Hence  the  net  earnings  of 
a  railway  in  the  hands  of  a  receiver 
iepead  very  greatly  upon  his  expe- 
rience and  skill  as  a  raUway  (q>eiatw, 
and  upon  the  energy  and  fidelity  he 
may  display  in  tiie  discbarge  of  his 
duties.  Now,  whatever  rights,  legal 
or  equitable^  the  mortgagee  may  have 
to  the  thing  mortgaged,  and  to  the 
rmts  and  profits  springing  directly 
oat  of  the  thing  itself,  he  certainly 
has  no  claim  to  or  lien'Upon  the  expe* 
lience,  skill,  energy,  and  fidelity  of 
the  court^B  receiver,  who  represents 
the  interest  as  well  of  the  mortgagor 
as  of  his  lien  creditor.  Ellicott  v. 
United  States  Ins.  Co.  (1848)  7  Gill 
(Md.)  319.  Such  being  the  case,  it  is 
difficult  to  assign  a  reason  why  the 
chancellor  may  not  assume  in  this 
case  to  exercise  the  discretionary 
power  of  applying  so  much,  at  least,  of 
the  net  temings  of  the  mortgaged 


roads  as  is  manifestly  attributable  to 
the  superior  skill  and  fidelity  of  his 
receiver,  to  the  payment  of  the  wages 
doe  to  these  appelle«i  for  labor  and 
services,  performed,  it 'is  true,  at  the 
instance  and  request  of  the  mort- 
gagor, but  for  the  direct  benefit  and 
advantage  of  the  mortgagees.  Of 
course,  it  is  not  possible  to  ascertain 
the  extent  to  which  the  superior  skill 
and  energy  of  the  court's  receiver  con- 
tributed to  increase  the  sum  of  the 
net  earnings  of  the  roads.  The  record 
discloses  that  under  his  management 
the  roadbeds,  tracks,  bridges,  cars,  en- 
gines, and  other  property  of  the  com- 
pany were  put  and  have  been  kept  in 
r^air,  and  the  current  expenses  of 
operating  the  roads,  including  the 
wages  of  the  officers  and  employees, 
paidf  and  in  a  period  of  about  nine 
months  a  surplus  of  net  earnings 
amounting  to  over  9180,000  accumu- 
lated. When  this  result  is  compared 
with  the  result  of  the  management  of 
the  same  property  by  the  railroad 
company,  accepting  as  true  the  repre- 
sentations of  appellants  with  regard 
to  that  matter,  it  is  very  difficult  to 
show  that  any  portion  of  the  fund 
direeUy  and  solely  attributable  to  the 
money-earning  capacity  of  that  prop- 
erty under  ordinary  management  has 
been  diverted  from  the  payment  of 
their  bonds.  It  is  not  strictly  accurate 
to  say  that  the  appellees  bear  to  the 
mortgagees  the  same  relation  as  that 
borne  them  hy  other  general  creditors 
of  the  insolvent  ccnnpaiqr.  The  mort- 
gagees accepted  their  securities  with 
knowledge  that  the  railroad  company, 
though,  technically  speaking,  a  private 
corporation,  was  under  obligations  to 
the  state  to  render  certain  important 
public  services.  They  knew  that  the 
railroads  were  in  a  certain  sense  pub- 
lic highw^s,  and  that  whoever  owned 
them  or  hdd  them  in  pledge  was 
bound  to  see  that  tiiey  were  at  all 
times  so  operated  as  to  subserve  the 
public  convenience.  The  interest  the 
public  has  in  the  construction  and 
successful  operation  of  lines  of  rail- 
way has  influenced  the  courts  to  treat 
railroad  mortgagees  as  possessing 
rights  superior  to  those  of  benefi- 
ciaries under  mortgages  covering  oth- 
w  kinds  of  property;  and  courts  of 
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equity  have  not  hesitated  to  interfere 
for  their  protection  in  cases  in  which 
o^er  mortgagees  would  have  been 
left  to  their  remedy  at  law.  Phillips 
T.  Winslow  (1857)  18  B.  Mon.  (Ky.) 
431»  68  Am.  Dec.  729.  In  the  case  just 
cited  the  'great  inconvenience  to  the 
public'  likely  to  result  from  the  acts, 
the  commission  of  which  was  sought 
to  be  enjoined,  was  distinctly  recog- 
nized as  one  of  the  grounds  upon 
which  the  interference  of  the  court 
below  was  approved.  The  considera- 
tions leading  to  the  adoption  of  this 
rule  are  not  to  be  wholly  overlooked 
when  the  public  interests  may  require 
that  the  equitable  rights  of  this  class 
of  mortgagees  shall  be  subordinated  to 
the  claims  of  a  class  of  persons  who, 
by  their  labor,  enabled  the  mortgagor 
to  discharge  its  public  duties.  It  was 
through  the  labor  and  services  of 
these  appellees,  performed  and  ren- 
dered after  the  railroad  company  had 
become  notoriously  unable  to  meet  its 
indebtedness,  and  during  a  period 
when  these  appellants  either  could 
not  or  would  not  interfere  to  protect 
and  preserve  their  mortgage  security, 
that  the  company's  roads  were  op- 
erated  and  its  duties  to  the  public 
discharged;  and,  as  we  have  already 
seen,  it  was  by  this  labor  and  these 
services  that  said  mortgaged  property 
during  this  period  was  preserved  and 
kept  in  repair.  It  is  plain,  therefore, 
that  the  debts  due  to  the  appellees 
were  contracted  for  labor  which  re- 
sulted in  substantial  advantage  to  the 
parties  who  are  here  insisting  that 
their  payment  out  of  a  fund  to  which 
said  parties  have  no  legal  or  contract 
claim,  and  which  they  can  reach  only 
through  the  intervention  of  the  chan- 
cellor, is  an  abuse  by  that  officer  of. 
his  equitable  discretion.  It  was  to  the 
interest  of  the  lienholders,  and  espe- 
cially of  those  represented  by  Doug- 
lass, that  the  receiver  should  be 
enabled*  pending  the  litigation,  to 
operate  the  roads  of  the  company  suc- 
cessfully and  profitably.  To  secure 
immediate  success  in  this  regard,  it 
was  desirable,  if  not  indispensably 
necessary,  that  he  should  be  enabled 
to  retain  in  his  service  the  force  of 
employees  he  found  in  the  service  of 
the  company  when  he  took  possession 


of  its  roads.  One  of  the  principal 
grounds  of  complaint  urged  against 
the  management  of  the  company  by 
both  Green  and  Douglass  was  the  dia- 
eontent  upon  the  part  of  the  em- 
ployees and  laborers  constituting  this- 
force,  resulting  from  the  nonpayment 
of  their  wages.  It  was  the  duty  of 
the  chancellor  to  allay  this  discon- 
tent, and  to  assist  his  receiver  in  se-  , 
curing  the  services  of  these  people, 
and  thus  insure  the  profitable  man- 
agement and  operation  of  the  roada 
in  his  hands,  if  this  could  be  accom- 
plished by  an  act  manifestly  just, 
certainly  within  the  scope  of  his  judi- 
cial powers,  and  to  which  the  appel-  ' 
lants  ought  not,  in  good  conscience 
and  fair  dealing,  to  object." 

b.  Aa  a  charge  on  corpus. 

Although  cases  may  arise  in  which 
wage  claims  will  be  made  a  lien  upon 
the  corpus  of  the  property  and  pay- 
able out  of  the  proceeds  of  receiver's 
certificates,  this  can  be  done  only  in 
exceptional  cases,  and,  where  tiiere  is 
no  special  equity  therefor,  the  appoint- 
ment  of  a  receiver  cannot  give  the 
claimants  a  priority  which  they  had 
not  before.  Blair  v.  St  Louis,  H.  &  K. 
R.  Go.  (1884)  22  Fed.  471. 

The  d«olaloBa  wtualjaoi. 

One  of  the  grounds  upon  which  the 
lien  of  a  mortgage  upon  the  corpus  has 
been  displaced  in  favor  of  claims  for 
wages  earned  prior  to  the  receivership 
is  that  the  fund  from  which  such  wages 
should  have  been  paid,  namely,  cur- 
rent earnings,  has  been,  either  before 
or  after  the  appointonent  of  the  re- 
ceiver, diverted  from  its  proper 
course,  and  either  paid  to  the  mort- 
gagee in  the  form  of  interest,  or /ap- 
plied for  his  benefit  in  the  improvement 
of  the  mortgaged  properly.  ■  This  is 
the  so-called  doctrine  of  diversion 
and  restoration.  Under  it,  the  right 
of  priority  of  the  mortgagee  to  the 
corpus  is  displaced  only  to  the  extent 
of  the  benefits  received.  See  Fosdick 
V.  Schall  (1878)  99  U.  S.  236,  25  L. 
ed.  339;  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  (1885)  117  U.  S.  434, 
29  L.  ed.  968,  6  Sup.  Ct.  Rep.  809;  Cal- 
houn V.  St.  Louis  &  S.  E.  R.  Co.  (1880) 
9  Biss.  330,  14  Fed.  9;  MoORE  v.  DONA- 
HOO  (reported  herewith)  aAte,  675; 
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Drennan  &  Go.  v.  Mercantile  Trust  & 

D.  Co.  (1897)  115  Ala.  592,  S9  L.R.A- 
623,  67  Am.  St.  Rep.  72,  23  So.  164; 
Citizens  Trust  Co.  v.  National  Equip- 
ment &  Supply  Co.  (1912)  178  Ind. 
167, 41  L.R.A.  (N.S.)  695,  98  N.  E.  865, 

forth  intra.  And  see  also,  in 
Hiis  connection,  Williamson  t.  Wash- 
ington City,  V.  M.  &  G.  S.  R.  Co. 

(1881)  88  Gratt  (Va.)  628,  set  forth 
'la  n.  a,  supra. 

And  so,  where  there  has  been  no 
^To^ion,  there  can  be  no  preference 

(see  Street  v.  Maryland  G.  R.  Co. 
(1893)  69  Fed.  26,  infra),  except  upon 
some  one  of  the  theories  next  dis- 
tnased. 

Oat  of  the  idea  that  a  mortgagee  is 
bound  to  make  good  the  benefits  re- 
ceived has  sprung  another  theory, 
concerning  the  merits  of  which  there 
is  a  difference  of  opinion,  and  to 
which  the  fact  of  diversion  is  immate- 
rial. This  is  that,  even  where  there 
has  been  no  diversion  of  income,  the 
mortgagees  have  received  a  benefit 
from  the  continuation  of  the  business 
as  a  going  concern,  for  which  they 
ought  to  pay.  See  Farmers'  Loan  & 
T.  Co.  V.  Kansas  City,  W.  &  N.  W.  R. 
Ca  (1892)  63  Fed.  182;  Putnam  v. 
Jacksonville,  L.  &  St.  L.  R.  Co.  (1898) 
61  Fed.  440;  Wood  v.  New  York  &  N. 

E.  R.  Co.  70  Fed.  741;  Atlantic  Trust 
Co.  T.  Woodbridge  Canal  &  Irrlg.  Co. 
(1897)  79  Fed.  89;  Eeelyn  v.  Carolina 
Vnt  Teleph.  &  Teleg.  Go.  (1898)  90 
Fed.  29;  First  Nat  Bank  v.  Ewing 
(1900)  43  C.  G.  A.  150,  103  Fed.  168; 
teHote  V.  Boyet  (1904)  85  Miss.  636, 
38  So.  1,  S  Ann.  Cas.  706;  Litzenberg 
V.  Jarvis-Conklin  Trust  Co.  (1892)  8 
titah,  15,  28  Pac  871,~flet  forth  in- 
fra. 

This  doctrine  has.  so  far  as  supply 
creditors  are  concerned,  received  its 
quietus  in  Gregg  v.  Metropolitan 
Trust  Co.  (1905)  197  U.  &.  183,  49  L. 
ed.  717,  25  Sup.  Ct.  Rep.  415,  and  it 
has  been  strongly  argued  that  the 
claims  of  employees  for  wages  stand 
on  no  better  basis.  See  Moore  v. 
DoKAHOO  (reported  herewith)  ante, 
675,  set  forth  infra;  also  Metropol- 
itan Trust  C^.  v.  Tonawanda  Valley  & 
C.  R.  Co.  (1886)  103  N.  Y.  245,  8  N.  E. 
488,  infra. 


■  Its  operation  is  confined  to  claims 
for  labor  performed  in  keeping  the 
business  a  going  concern,  and  it  does 
not  extend  to  claims  for  labor  per- 
formed in  construction,  repair,  or  im- 
provement. See  Atlantic  Trust  Co.  v. 
Woodbridge  Canal  &  Irrig.  Go.  (1897) 
79  Fed.  39. 

It  has  been  held  t^at  it  does  not 
apply  in  the  case  of  a  purely  private 
corporation,  but  only  in  the  case  of 
railroad  companies  or  other  corpora- 
tions of  a  quasi  public  nature,  which 
the  public  interest  requires  to  be  kept 
as  going  concerns  (see  Spencer  v. 
Taylor  Creek  Ditch  Co.  (1912)  114  C. 
G.  A.  407,  194  Fed.  636),  but  there 
seems  to  be  no  valid  reason  for  so 
limiting  it,  and  It  was,  in  fact,  ap- 
plied in  the  case  of  a  private  corpora- 
tion, in  Le  Hote  v,  Boyet  (1904)  85 
Miss.  686,  88  So.  1,  8  Ann.  Gas.  706, 
infra. 

Anothw  and  an  independent  groand 
for  giving  preference  out  of  the  cor- 
pus to  wage  claims  accming  prior  to 
the  receivership  ia  that  the  payment 
of  such  claims  was  necessary  in  order 
to  enable  the  receiver  to  continue  op- 
erations, and  they  are,  in  such  case, 
paid  out  of  the  corpus  as  an  expense 
necessary  to  the  preservation  of  the 
value  of  the  property.  See  Milten- 
berger  Logansport,  G.  &  S.  W.  R.  Co. 
(1882)  106  U.  S.  811,  27  L.  ed.  117,  1 
Sup.  Ct  Rep.  140;  Gregg  v.  Metro- 
politan Trust  Co.  (1904)  197  U.  a  188, 
49  L.  ed.  717,  26  Sup.  Ct  Rep.  416; 
Moore  v.  Donahoo  (reported  here- 
with) ante,  676;  International  ft  G. 
N.  R.  C:o.  V.  Coolidge  (1901)  26  Tex. 
Giv.  App.  596,  62  S.  W.  1097.  In  such 
case,  of  course,  only  the  wage  claims 
of  employees  retained  by  the  receiver 
can  be  given  a  preference.  Where 
the  right  of  preference  is  baaed  upon 
this  ground,  the  question  of  whether 
or  not  there  has  been  a  diversion  of 
current  earnings  to  or  for  the  benefit 
of  the  mortgagee  Is  immaterial. 

It  is  not  enough  to  warrant  a  pref- 
erence on  this  ground  that  the  unpaid 
employees  are  riotous,  and  have 
threatened  the  destruction  of  the 
property.  See  Raht  v.  Attrill  (1887) 
106  N.  Y.  436,  60  Am.  Rep.  466^  18  N. 
E.  282,  infra. 
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Tha  deoislons  stated  In  detail. 

Where  income  earned  during  the 
receivership  has  been  used  to  make 
permanent  improvement  on  the  fixed 
property,  or  to  buy  additional  equip- 
ment, whereby  the  value  of  the  mort- 
gaged property  is  increased,  it  is  prop- 
er to  restore  to  the  current-debt  fund 
what  has  been  thus  diverted  from  it 
in  order  to  increase  the  value  of  the 
property  sold ;  and  the  same  may 
sometimes  be  true  with  respect  to  ex- 
penditures before  the  receivership. 
Fosdick  V.  SchaU  (1878)  99  U.  &  285, 
25  L.  ed.  339. 

In  Union  Trust  Co.  v.  Souther 
(1883)  107  U.  S.  691,  27  h-  ed.  488,  2 
Sup.  Gt.  Rep.  295,  it  was  held  that  as 
the  income  of  the  receivership,  in- 
stead of  being  applied  in  accordance 
with  the  order  appointing  the  receiv- 
er,, imposing  terms  with  reference  to 
the  payment  out  of  the  income  during 
the  receivership,  of  outstanding  debts 
for  labor,  etc.,  had  been  used  to  buy 
additional  ground,  rolling  stock,  etc., 
and  to  make  permanent  improvements, 
thus  adding  to  the  value  of  the  prop- 
erty, such  claims  should  be  paid  out 
of  the  proceeds  of  the  sale  of  the  road. 

In  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.  (1886)  117  U.  a  434,  29 
L.  ed.  963,  6  Sup.  Ct.  R^.  809,  it  was 
held  that  wages  due  the  employee  of 
a  railroad  company  within  six  months 
immediately  preceding  the  appoint- 
ment of  a  receiver  were  properly  al- 
lowed priority  out  of  the  corpus  of 
the  properly,  where  the  current  in- 
come bad  been  diverted  to  the  im- 
provement of  the  property  by  the  re- 
ceiver. 

In  Calhoun  v.  St.  Louis  &  S.  E.  R. 

Co.  (1880)  9  Biss.  330,  14  Fed.  9,  it 
was  held  that  the  net  earnings  of  a 
railroad  are  to  be  applied  primarily 
to  the  payment  of  the  employees  of 
the  company  and  of  the  amount  due 
for  supplies  and  materials  furnished, 
and  that  if,  instead  of  making  the  pay- 
ment, the  earnings  are  diverted,  ei- 
ther to  the  payment  of  what  is  due  the 
mortgagee,  or  for  improvements  or 
betterments  placed  upon  the  road,  that 
constitutes  a  valid  claim  against  the 
corpus  which  it  is  the  duty  of  the 
court  to  8e6  enforced. 
In  Dreanen  &  Co.  v.  Mercantile 


Trust  &  D.  Co.  (1897)  115  Ala.  592, 
39  L.R.A.  623,  67  Am.  St.  Rep.  72,  23 
So.  164,  it  was  held  that  employees  of 
a  corporation  In  the  hands  of  a  receiv- 
er on  foreclosure  of  a  mortgage  have 
a  perfect  equity  to  priori^  of  pay- 
ment for  wages  earned  within  six 
months  before  the  receiver's  appoint- 
ment, when  the  funds  from  which  they 
ought  to  have  been  paid  have  been 
used  for  the  benefit  of  bondholders, 
even  if  the  terms  of  the  mortgage  em- 
brace income,  bnt  that  labor  necessary 
to  the  continuation  of  the  business  of 
a  corporation  does  not  entitle  the 
workman  to  priority  of  payment  out  of 
the  assets  of  a  receiver  on  foreclosure 
of  a  mortgage,  if  the  labor  is  not 
shown  to  have  been  to  the  advantage 
of  the  bondholders,  or  necessary  in 
conservation  of  their  interests,  or  that 
the  receiver  has  realized  any  income 
out  of  which  the  wages  should  be  paid. 
And  in  discussing  the  question,  the 
court  said:  "The  doctrine  proceeds 
on  the  broad  principle  which  underlies 
the  administration  of  all  law  concern- 
ing property  rights  that,  when  one 
party  has  property  which  bdongs  to 
another,  restitution  in  some  form  or 
anothw  must  be  adjudged  or  decreed 
1^  the  courts,  upon  proper  and  sea- 
sonable application  by  the  party  ag- 
grieved. The  tiieory  is,  to  get  nearer 
the  case  In  hand,  that  the  bondholders, 
or  the  receiver  for  them,  have  property 
or  something  of  value,  to  which  the 
party  invoking  the  court's  aid  has  & 
better  abstract  right, — a  superior 
equi^.  To  state  the  proposition  yet 
more  concretely,  the  equity  arises  and 
is  rested  upon  one  or  another  of  the 
three  following  categories  or  states  of 
fact:  First,  that  the  gross  earnings 
of  the  corporation  before  the  receiver- 
ship, to  which  its  operatives  and 
laborers  and  persons  f^umishing  nec- 
essary .suppHes  are,  upon  all  the 
authorities,  entitled  in  pieference  and 
priority  to  tiie  bondholders,  have  been 
diverted  from  the  payment  of  their 
wages  and  accounts,  and  paid  to  the 
bondholders,  or  are  in  the  hands  of 
the  receiver,  to  be  paid  to  the  bond- 
holders, or  to  be  expended  by  him  in 
the  further  operation  of  the  corpora- 
tion's works  for  the  benefit  of  the 
bondholders,  or  have  been  expended. 
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either  before  or  after  receiver  ap- 
pointed, in  the  improvement  and  bet- 
terment of  the  morts:aged  property, 
whereby  the  security  of  the  bonds  is 
increased,  to  the  obvious  advantage 
ud  benefit  of  the  bondholders.  Or, 
second,  that  whether,  strictly  speak- 
in;,  there  has  been  any  diversion  of 
gross  earnings  from  the  employees, 
directly  or  indirectly,  to  the  bondhold- 
ers or  not,  the  operatives  and  laborers 
have  performed  services  and  labor  in 
I   fte  improvement  and  betterment  of  the 
:   mortsfa^ed  property,  so  that  such  labor 
and  services  have  inured  directly  to 
the  benefit  of  the  bondholders,  in  the 
enhancement  of  the  value  of  their  ae- 
cority,  and  hence  of  their  bonds ;  they 
tiiereby  securing,  in  addition  to  the 
property  embraced  in  their  mortgages, 
the  value  of  the  services  of  the  com- 
pany's operatives  and  laborers,  which 
I   value  belongs  to  such  operatives  and 
:   laborers,  and  would  have  been  paid 
to  them,  it  is  to  be  assumed,  by  the 
:   corporation,  out  of  its  gross  earnings, 
bat  for  the  intervention  of  the  bond- 
holders, and  the  appointment,  at  their 
instance,  of  the  receiver.    Or,  tiiird» 
that  labor  and  services  have  been  per- 
fumed and  rendered  in  esrrying  on 
the  business  of  tiie  corporation,  and 
keeping  it  a  'going  concern'  (the  mort- 
gages and  bonds  evidencing  a  contem* 
plation  of  the  parties  to  them  that  the 
^torstions  of  the  corporation  should 
be  kept  on  foot  and  going,  and  a  neces- 
sity tiierefor,  as  a  means  of  produe- 
tiui,  of  the  net  income  out  of  whi^ 
die  bonds,  principal  and  interest,  are 
to  be  paid) ;  f^t  tiie  business  has 
been  kept  going  by  the  receiver,  and 
earnings  from  it  have  been  realized; 
that  snch  earnings  have  been  paid  to 
&e  bondholders,  or  are  held  by  the 
i  receivers;  and  that  the  laborers  have 
Mt  been  paid  for  sonrices  thus  ren- 
dered prior  to  the  receivership." 

Where  the  current  income  of  a  wa^ 
ter  and  light  company,  which  had 
;  mortgaged  its  property,  franchises, 
'■■  after-acquired  property,  and  income, 
has   been    applied   to  betterments, 
I  claims  for  labor  necessary  to  keep  the 
I  i^ant  a  going  concern,  which  should 
have  been  satisfied  out  of  such  income, 
I  are  entitled  to  priority  out  of  the  pro- 
ceeds of  a  foreclosure  sale  under  the 


mortgage.  Citizens*  Trust  Co.  v.  Na- 
tional Equipment  &  Supply  Co.  (1912) 
178  Ind.  167,  41  LJIJl.(N.S.)  69S,  98 
N.  E.  865. 

In  Street  v.  Maryland  C.  R.  Co. 
(1893)  59  Fed.  25,  it  was  held  that 
claims  for  arrears  of  wages  due  em- 
ployees of  a  railroad  at  the  time  the 
receiver  was  put  in  possession  were 
not  entitled  to  a  preference  out  of  the 
corpus,  where  there  was  no  equity  as 
against  mortgage  creditors  to  require 
them  to  admit  these  claims  as  prior  to 
their  mortgages,  tiie  receiver  not  hav- 
ing been  appointed  at  their  instance, 
but  at  the  instance  of  a  stockholder, 
there  having  been  no  interest  paid  on 
the  bonds  during  the  period  covered 
by  the  arrears  of  wages,  and  no  diver- 
sion for  the  benefit  of  the  bondhold- 
ers, and,  there  having  been  no  default 
in  the  mortgages,  they  iiad  no  right 
to  disturb  the  possession  and  manage- 
ment of  the  corporation. 

In  Farmers'  Loan  &  T.  Co.  v.  Kansas 
City,  W.  &  N.  W,  R.  Co.  (1892)  53  Fed. 
182,  it  is  said  that  it  is  an  error  to 
suppose  that  debts  incurred  for  mate- 
rials, labor,  and  supplies  in  operating 
a  railroad  can  only  be  given  priority 
where  there  has  been  a  diversion  of 
the  income  of  the  road,  and  that  it  is 
not  true  t^t  th^  can  only  be  paid 
out  of  the  earnings  of  the  road,  and 
cannot  be  made  a  charge  on  the  cor- 
pus of  the  property.  ''A  diversion  of 
the  income  is  not  essentia  to  give 
them  priori^,  and  th^  mi^  be  made 
a  charge  on  the  corpus  of  the  estate 
if  the  earnings  are  not  saflBcimt  to 
pay  them." 

In  Putnam  t.  Jacksonville,  L.  &  St. 
L.  R.  Co.  (1893)  61  Fed.  440.  the  court, 
on  as  application  by  bondholders  for  a 
receiTer,  in  speaking  of  labor  claims, 
said  that  under  what  is  known  as  the 
"six  months'  rule"  claims  for  labor 
and  supplies,  if  not  provided  for,  be- 
come entitled  to  pr^erence  over  the 
mortgage  debt,  and  ma^  be  enforced 
against  the  mortgaged'  property  if 
there  be  no  other  means  of  payment 

In  Wood  V.  New  York  &  N.  E.  R.  Co. 
(1895)  70  Fed.  741,  it  is  said  that,  in- 
dependently of  the  question  of  diver- 
sion, debts  may  be  preferred  which 
are  incurred  for  labor  and  supplies 
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necessary  to  ke^  a  railroad  a  going 
concern  from  day  to  day. 

Irrigation  companies  are  within  the 
reasons  of  the  equitable  rule  giving 
priority  out  of  the  corpus  of  the  prop- 
erty to  claims  for  labor  performed  in 
keeping  the  concern  going,  arising  in 
a  limited  time  before  the  appointment 
of  a  receiver  in  foreclosure  proceed- 
ings. Atlantic  Trust  Ck>.  v.  Wood- 
bridge  Canal  ft  Irrig.  Co.  (1897)  79 
Fed.  39. 

And  the  same  rule  was  applied  in 
favor  of  the  operators  of  a  telephone 
and  telegraph  line,  in  Keelyn  v.  Car- 
olina Mut.  Teleph.  ft  Tele£.  Co.  (1898) 
90  Fed.  29. 

Priority  over  the  mortgage  bonds  in 
the  distribution  of  the  proceeds  of  the 
mortgaged  property  ecdsts  in  the  case 
■of  expenses  incurred  by  a  railway 
company  prior  to  the  receivership,  for 
labor,  materials,  etc.,  necessary  to  op- 
erate the  railway  and  maintain  it  as 
a  going  concern.  First  Nat  Bank  v. 
Ewing  (1900)  43  C.  C.  A.  150. 103  Fed. 
168  (writ  of  certiorari  denied  in  179 
U.  S.686,  45L.  ed.  306). 

In  Le  Hote  v.  Boyet  (1904)  85  Min. 
■ess,  38  So.  i,  3  Ann.  Gaa.  705,  claims 
for  labor  performed  for  a  private  cor- 
poration which  had  been  engaged  in 
the  manufacture  of  lumber,  necessary 
to  continue  the  business  and  preserve 
the  property  of  the  corporation,  and 
rendered  within  three  months  prior  to 
the  appointment  of  tiie  receiver,  were 
lield  to  be  entitled  to  a  preference  out 
of  the  estate  of  such  corporation  over 
all  other  creditors,  including  mortgage 
creditors,  on  the  ground  that  the  la- 
bor and  services  so  performed  had 
inared  directly  to  the  benefit  of  the 
mortgagees  in  the  enhancement  of  the 
value  of  their  security. 

In  Litzenberg  v.  Jarvls-Conklin 
Trust  Co.  (1892)  8  Utah,  15,  28  Pac. 
871,  it  was  held  that,  although  the 
petitioners  performed  the  labor  for 
which  they  vere  asking  compensation 
in  the  operation  of  a  street  railroad 
before  the  receiver  took  possession  of 
it,  the  proceeds  of  its  use  and  the 
benefit  from  its  continued  use  were 
the  result  in  part  of  the  petitioners' 
labor,  and,  accordingly,  that  the  pay- 
ment thereof  should  precede  the  pay- 


ment of  the  debt  secured  by  the  deed 
of  trust 

In  Metropolitan  Trust  Co.  v.  Tona^ 
wanda  Valley  ft  C.  R.  Co.  (1886)  103 
N.  Y.  245,  8  N.  E.  488,  reversing 
(1886)  40  Hun,  SO,  it  was  held  that 
the  claim  of  employees  of  a  railroad 
company  for  labor  performed  before 
the  appointment  of  a  receiver  cannot 
be  so  ext^ded  as  to  diminish  or  im- 
pair or  postpone  the  lien  of  a  mort- 
gage for  the  enforcement  of  which 
the  action  was  brought,  or  of  a  prior 
mortgage  upon  the  property.  The 
court  said:   "The  legislature  has  giv- 
en the  laborer  a  remedy  in  certain 
cases,  against  the  stockholders  of  a 
corporation,  upon  default  of  the  cor- 
poration to  meet  its  obligations  (Lam 
1850,  chap.  140,  §  10;  Laws  1864,  chap. 
282;  §  16) ;  but  the  decree  in  this  case 
goes  much  further,  and  requires  their 
payment  out  of  the  property  of  other 
creditors.    The  argument  in  its  sup- 
port is  that  the  value  of  the  mortgage 
lien  has  been  enhanced  by  the  labor  of 
the  workman.   It  is  easy  to  see  that 
under  such  a  plea  the  lienor  might  be 
entirely  defeated,  and  the  foreclosure 
of  his  mortgage  rendered  inoperative 
and  useless.    Sock  a  result,  except 
upon  his  consent,  the  courts  have  no 
power  to  sanction.  It  is  going  a  great 
way  in  that  direction  to  permit,  as  it 
is  true  courts  sometimes  have  permit- 
ted, a  receiver  of  an  insolvent  railroad 
corporation  to  pay  for  materials  and 
labor  procured  by  him  after  his  ap- 
poinbnent,  necessary  to  the  running  of 
the  road,  it  may  be,  but  not  to  the 
winding  up  of  the  affairs  of  the  cor- 
poration. The  propriety  of  that  prac- 
tice we  are  not  called  upon  to  review, 
but  notwithstanding  the  research  of 
the  respondents'  counsel,  no  ease  haa 
been  cited  where  an  unsecured  cred- 
itor, however  meritorious  the  consid- 
eration of  hia  claim,  has  been  glvea 
priority  over  a  lien  contracted  for  and 
in  force  when  his  debt  was  created. 
When,  as  in  this  case,  the  plaintiff 
procures  the  appointment  of  a  receiv- 
er, with  power  to  control  and  operate 
the  mortgaged  railroad,  he  cannot  well 
object  to  the  depreciation  of  his  se- 
curity by  expenses  incurred  for  these 
purposes,  but  he  may  properly  sec&  to 
have  excluded  any  previous  ones. 
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Here  the  claimants  are  mere  general 
creditors,  with  no  special  equities  in 
their  favor  against  prior  creditors,  nor 
have  they  any  equitable  Hen  upon  any 
fond  in  court." 

Id  Hiltenberger  v.  Logansport,  C.  & 
S.  W.  R.  Co.  (1882)  106  U.  S.  Sll,  27 
L.  ed.  126,  1  Sup.  Ct  Rep.  140,  it  was 
said:  "^any  circumstances  may  ta^ 
ist  which  may  make  it  necessary  and 
indispensable  to  the  business  of  the 
road  and  the  preservation  of  the  prop- 
erty for  the  receiver  to  pay  pre-exist- 
ing  debts  of  certain  classes,  out  of  the 
earnings  of  the  receivership,  or  even 
the  corpus  of  the  property,  under  the 
order  at  the  court,  with  a  priority  of 
lien.  ...  It  Is  easy  to  see  that  the 
payment  of  unpaid  debts  for  operating 
expenses,  accrued  within  ninety  days, 
due  by  a  railroad  company  suddenly 
deprived  of  the  control  of  its  proper- 
ty, due  to  operatives  in  its  employ, 
whose  cessation  from  work  simulta- 
neously is  to  be  depreciated  in  the  in- 
terest both  of  the  property  and  of  the 
public,  and  the  payment  of  limtted 
amoants  due  to  other  and  connecting 
lines  of  road  for  materials  and  re- 
pairs, and  for  unpaid  ticket  and 
freight  balances,  the  outcome  of  indi»- 
pensable  businesB  relations,  where  a 
steppage  of  the  continuance  of  such 
basiness  relation  would  be  a  probable 
result  in  case  of  nonpayment  The 
general  conaeqoence.  Involving  large- 
ly also  the  interests  and  accommoda- 
tion of  trav^  and  traffic,  may  wdl 
place  such  payments  in  the  category 
of  payments  to  preserve  the  mort- 
gaged proper^  in  a  large  sense,  by 
maintaining  the  good  will  and  integ- 
rity of  the  enterprise,  and  entitle  them 
to  be  made  a  first  lien." 

In  Gr^g  ▼.  Uetropolitan  Trust  Co. 
(1904)  197  U.  S.  188,  49  L.  ed.  717.  26 
Snp.  Ct  Rep.  416,  it  was  said  that  the 
payment  of  the  employees  of  a  rail- 
road is  more  certain  to  be  necessary 
in  order  to  keep  it  running  than  the 
payment  of  any  other  class  of  pre* 
vioQsIy  incurred  debts. 

In  MOOBB  V.  DoNAHOO  (reported 
herewitii)  ante,  075,  it  Is  held  that 
claims  for  wages  accruing  prior  to 
the  appointment  of  a  receiver  can  be 
permitted  to  displace  prior  mortgage 
liens  only  when  failure  to  make  pay- 
S  A.L.a— 4S. 


ment  would  result  in  injury  to  or 
would  make  it  difficult  to  carry  on  the 
business  of  the  estate.  The  court 
said:  "If,  for  illustration,  upon  the 
appointment  of  a  receiver,  he  finds 
that  the  pay  of  the  enginemen  of  the 
ntilroad  is  in  arrears,  and  that  they 
are  unwilling  to  render  further  serv- 
ice unless  their  claims  are  paid,  the 
receiver  may  very  readily  conclude, 
especially  Where  other  skilled  men  are 
unavailable,  that  payment  is  necessary 
to  the  business  of  the  road,  and  dis- 
bursements 80  made  may  be  held  to 
constitute  a  prior  lien,  upon  the  theory 
that  they  are  required  for  the  preser- 
vation of  the  value  of  the  estate. 
...  In  such  cases  the  nature  or 
character  of  the  debts  which  the  re- 
ceiver is  called  upon  to  pay  is  compar- 
atively unimportant;  the  controlling 
consideration  is  the  present  necessity 
of  the  receiver.  If  the  exigency  is 
such  that  he  must  pay  past  debts  be- 
fore he  can  procure  indispensable  fu- 
ture supplier  he  mnst«  in  deference  to 
his  paramount  duty  to  preserve  the 
value  of  the  estate,  yield  to  the  neces- 
sity, provided,  of  course,  that  the 
probable  loss  would  exceed  the  re> 
quired  payments.  It  is  to  be  noted 
that  in  the  language  above  quoted 
from  the  Gregg  Case,  a  distinction  is 
not  drawn  between  supplies  necessary 
for  the  preservation  of  the  road  and 
supplies  necessary  to  the  bnsiness  <d 
the  road;  it  Is  difficult  to  see  how,  up- 
on principle,  such  a  distinction  could 
be  made.  The  ground  of  the  allow- 
ance, says  the  court,  was  not  merely 
*that  the  supplies  were  necessary,'  but 
that  *the  payment  [therefor]  was 
necessary.'  The  distinction  is  be- 
tween the  necessity  of  past  supplies 
and  the  ntfcessify  of  present  payment 
therefor.  Accordingly  it  was  further 
said  in  the  Gregg  Case  that  *the  pay- 
ment of  employees  of  the  road  is  more 
certain  to  be  necessary  in  order  to 
keep  it  running  than  the  payment  of 
any  other  class  of  previously  incurred 
debts.'  Not  that  a  different  principle 
applies  to  labor  claims,  but  that  they 
are  more  likely  to  fall  within  the  prin- 
ciple. In  any  case  it  is  a  question  of 
business  necessity,  and  such  neeoisity' 
is  more  likely  to  arise  in  the  case  of 
skilled  labor  than  in  the  case  of  gen- 
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eral  supplied,  whicli,  if  they  cannot  be 
proeured  from  OYie  BourcAf  may  be 
sotten  frbm  another."  ' 

In  the  absence  of  arfy  showing  that 
the  payment  of  a  pay-roll  indebteci- 
ness  incurred  by  a  railroad  company 
prior  to  the  appointment  of  a  receiver 
was  essential  and  necessary  to  the  op- 
eration, |)  reservation,  and  proper  man- 
agement of  the  property  by  the  receiv- 
er, the  eoiixt  cannot  authorize-  the 
issuance  of  first  Hen'  certificates  there- 
for, as  against  a  lien  creditor^  Inter- 
national &  G.  N.  R.  Co.  V.  Coolldge 
(1901)  26  Ter.  CIv.'App.  595;62  S.  W. 
1097. 

In  Raht  v.  Attrill  (1887)  106  N.  Y. 
485,  60  Am.  Rep.  456,  18  N.  E.  282,  it 
-tras  held  that  the  receiver  of  a  hotel 
company  c<>Qld '  Hot  issue  -  receiver's 
eertificates  to  raise  money  to  pay  the 
wa^es  of  employees  wfaieh  had  ac*- 
crued  prior  to  his  appointment,  and 
that  such  certificates  could  not  be  giv- 
en pref«^ence  as  '  a  "debt  of  the  re- 
ceiver, incurred  for  the  benefit  and 
protection  of  the  property  in  his 
hands,"  by  ^asoa  jof  the  fact  that  the 
"workm^^,  eomprisinsr  ^S<M '  or  1,000 
men;  whose  wages  were  in  arrears,  had 
become  riotous  in  their  langnafire  and 
demeanor,  and  threatened,  unless  paid, 
to  bum  the  hotel  and  personal  prop- 
erty therein.  The  court  said:  '*No 
donbt  a  serious  emergen<^  -existed, 
groTtring  out  of  the '  discontent  and 
riotous'  disposition  of  "ihb  ^workmen. 
But' the  state  primarily  assumes'  the 
duty  of  the  pre^rviation  Of  public  or- 
der and  the  repression  and  punishment 
of  crime.  It  enacts  laws,  constitutes 
courts,  and  '6ommi«sIon4  oiAcers  to 
this  end.  Tt  especially  makes  provi- 
sion intended  t&  preventiriots,  and  it 
seeks  to  insure- pirompt  action  on 'the 
part  of  Imial'  oflSeers  and  communities 
by  fnn^sfhg  upon  the  Utter  itoouniaiy 
re^nsibflity  for- injuries  to  property 
caused  by  riotous  assemUages:  In 
this  case  no  attempt,  so  far  as  appeals, 
was  mride  by  the- receiver,  or  by  the 
bom^ny,  to  secure  the  intervention  of 
the  public*  authorities  to  suppress  .the 
apprehended  disturbance,  or  to  arrest 
those  who  threatened  to  bum  the 
property  of  the  company.  It- clearly 
ought  not  to  have  assumed  that  the 
ordinary  agencies  of  the  law  were  in- 


adoQuate  to  the  situatioii,  or  that  the 
Uw,  operating  through  its  regularly 
appointed  -channels,  was  <  impotent  to 
control  it  ...  There  mast  be 
something  approaching .  a  demon- 
strahle  necessity  to  justi^  such  an 
infringement  of  the  rights  of  the 
mortgagees  as  was  attempted  in  this 
case/' 

JO*  lUs^t  to  preference  aa  affecteH  by  time 
.  of  acaruo^  of  tOaim, 

Jn  Turner  v.  IndianapoliA,  B.  &  W. 
R.  Go.  (1878)  8  Hiss.  315,  Fed.  Cas. 
No.  14258,  it  was  held  that,  in  fixing 
the  time.within  which  such  claims  will 
be  allowed  and  ordered  paid»  the  court 
wUl  Adopt  by  analogy  the  rule  of  the 
state-  statutes  4q  rdatioa  to  liens  on 
railroade  for  work  dona.    .  . . 

■The  usual  iwaetiee,. However,  is  to 
Unoit  the  right  of  priority  to  claims 
accruing  within  six  months  preceding 
the(  ^pointment  of  a  recover,  upon 
the  ground  that  one  who  has  let  his 
claim  run  longer  is  to  be  pdresumed  to 
hove  .waived  his  equitable  right  to  a 
pr&fere&ee  Thia  is^  however,,  merely 
•a  preaunqttion;  anct  ksithtt  following 
icasesrshow,  clalma  of  .longer  standing 
havei  been  awarded  preference,  under 
the. special  circumstances  oif  the  case. 

in  Central  Trust  Co.  v.  Utah,  a  R. 
Co.  Kiam  16  Utah,  12;  50  Pac.  813, 
it  Was  held  that  there  is  no  six  months* 
■rale  applicable  to  all  casesi  the  rule 
being  that  debti  fttr>Ubor,  etc.t  ib  op- 
erating the  read- Mr  iwesen^g  its 
property,  to  he  entitled  :to  a  prefer- 
ence, must  have  been  incurred  within 
•a  reasonable  tim*  and  that  what  will 
be  regarded  by  the  court  as  a  reason- 
able time  will  depend  upon  the  special 
circumstances.  It  was  Accordingly 
hdd  that  a  claim  for  labor,  performed 
in  operating  a  railway,  nearly  three 
:year8  prior  to  the  appointment  of  the 
receiver  was  properly  siMen  prefen- 
enca  out  of  the  net  eamin£s>'  over  the 
claim  of  a  morteageei  where  suit  had 
been  commenced  against  the  railway 
company  within  four  months- after  the 
services  were*  rendered,  and  the  fail- 
ure t6  collect  was  due  to  the  litigation 
.of  the  claim.  ■ 

In  Hellhenny  v.  Binz  (1890)  80  Tex. 
1,  26  Am.  St.  Rep.  706,  13  S.  W.  655,  it 
wa9  held  that  thid  claim  of  operatives 
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I  of  a  railway  company  fox  servlcea  ren- 
I  dered  prior  to  the  QppoinjtmeDt  of  a 
I  receiver  are^  entitled  to  priority  of 
I  paj-ment  out  of  the.  cunrent  revenue, 
I  over  that  of  movtettge  erediftore;  and 
;  tbat  the  fact  that  the  order,  directing 
I  the  payment  of  claims  of  opieratives 
I  for  services  rendered  prier^to  the.  ap- 
:  pointmeat  of  the  receiver  prescribed 
I  a  term  of  six  months  prece^ng  as  the 
I  period  of  time  within  which  the  debts 
I  to  be  80  paid  should  have  accrued  is 
:  only  provisional,  and  cannot  properly 
i  be  held  exclusive  agaiiMt  anyone  not 
:  a  party  to  the  suit  at  the  time  thie 
order  was  made,  and  that  the  eqai- 
table  right  to  priority  of  payment  6f 
sach  claims  out  of  current  revenue 
nmtinues  until  it  is  lost  by -such  delay 
in  the  prosecatiosi  thereof  as:  shonld 
be  sQfficient  to  bar  anch  ^quitg",  the 
'  period  of  time  necessary-  foe  Htda  patp- 
,  pose  dependlpff  upon  -  tbe  eireuiH 
itances  of  each  particular  ease. 

If  material  and  lahor  f  timiefaed  to 
haep  the;  debtor  a  soinar-oqnaeni  were 
,  not  to  be  paid  fee  when  fnraiahed,  but 
payment  was  to  be  postpehied  -until  it 
eoold  be  maxle.  txam  e«miBC^-  the 
lapse  of  more  lAian  six- months  befbns 
tbe  appointment  of  a  receiver  wiU  nft 
dtfeat  a  right  to  priority  of  claims 
therefor,  over  an  existihg  moHgasre,  if 
flaminffs  woe  diverted  to.bettemehts. 
Cftiuns'  Trnst  Go.  National  Squfp- 
meut  &  Supply  Go.  <1912)  178  IndL  167, 
41  iaLA.(N;S.)  696,. 98^.      865.  . 

In  Blair  v.  St  Louis,  H^  At-K.  B:  G6. 
(1884):  22  Fed.  411^  chiims!;f or  labor 
ae^ndng  moite  than  two  years  prior 
t»  the  appointment  of*  tfaBi>reteiv«r 
were  held:-to  be  ,a:  prfa^er>aohar0e 
Bgiiiiet  the  eatmiiigs  of  -  the  readU  al- 
tfaoQgh  there  was  no  ifliversion  of  in- 
,  cone  to  the  payment  of  •  interest  or  to 
permanent:  improveucnts;.- : ' 
I    See  also,  in  thiS'COniiebUiui,  -the'ex- 
;  csrpts  from  the  •dcaisieiia  In-  ^lair- 
'  at  LoDia,  H.  ft  K.  IL  Go;*i<Fcdj)  m- 
pra,  and  Texas  Co.     Iirfcam^ttoiiRl  & 
6.  N.  R.  Co.  C1916)  15©-a.G.>A..&71, 
i87  Fed.  921,  set  forth 'in  31.  a,-sBpra. 

Labor  claims  will  not  be  awarded 
priori^  of  -  payment  ont->of  the  pro- 
'eeeds  of  a  foreclosbi^e  side^  where  the 
Iwporatiilh  mast -have  been  in  default 
I  for  more  than  a  year  with  restiect  to 
?iun7  of  them  wiien  the  origkial  action 


was  commenced,  and  not  less  than 
nine  months  with  respect  to  any  of 
them.  Spencer  v.  Taylor  Cre^  Ditch 
Co.  (1912)  114  C.  C.  A.  407,  194  Fed. 
.636. 

d.  Right  to  preference  as  affected  by  Mme 

of  diversion  of  income. 

In  Moore  v.  Donahoo  (reported 
herewith)  ante,  675,  it  was  held  that 
the  diversion  of  income  giving  wage 
claimants  a  right  to  preference  over 
prior  mortgages  need  not  have  taken 
jilace  prior  to  tbe  time  when  such 
wage  claims  became  due,  but^that  it 
is  sufficient  that  the  diverajon  has 
been  made,  within  the  preferential 
period  before  a  receivership.  In  dia- 
cnssing  this  question,  the  court  said: 
''Under  the  third  head  appellants  con- 
tend that  a  railroad. company  is  under 
no  obligation  to  provide  fior  future 
indebtedness  by  the  accamalatlo;i  of 
a  surplus,  and  l^at  therefore  acgener^ 
creditor  eannot  complain  of  diversions 
Q-f  income  prior  to  the  maturity  of  his 
claim.  The  materiality  of  the  conten- 
tion lies  in  the  fact  that  the  record 
fails  to  disclose  :the  relation  ,of.  the 
several  claims,  in  point  of  time,  to, the 
diversions  relied  iq>on.  It  is  < to -  be 
Admitted  that  a  measure  of  espport 
for' the  general.,  proposition^  may  be 
cCouad  in-the  following  deciaions:  St. 
-at  Louis,  A.  &  Co.  y,  Cleve- 

land, Q.  G.,&L  B.  Co..(1888)  136U.a 
658, 31  Xi.  ed.  83£„8.Sup.  Gt  R€f>vA011; 
Central  Trust  Go*  v.  Sast  Tednesaee. 
•Vv  A  G.  R.  Ck).  (18»T)  '26  C.  a.  Aj  ^80, 
47  U.  &  App.  668, 80  f edL«24^.KAn«as 
Loan 'ft  T.  Cf>.  v,  Eilectrio  R.  light  ft 
i»*.Co.  (-1901).  108  Fed.  702;.  Por^yoev. 
Omaha,  K.  &  C.  E.  R.  Go. .  (190$)  145 
Fed  £44.  But^ere,  aa  is  the  general 
rule,  the  courts  mast  betundeiratdod  [ts 
having  spoken  with  reference  to  .and 
.in.the  light  of  the:  facts  they,  hadi  un- 
der oonsideration,  and  there  iauo  very 
elose  analogy  between  sofne-of'tbe 
rcasetf  and  tiie  jsae-at-bar. ;  lit  .theitot 
one  cited,  lt'Riay:be  Dointed  out  tbat 
theMs  was;  but  a  single  intervention. 
>and  tbat  the  intertener  sought  to  ti^e 
advantage  of  diversions'  amtedaiting 
.the  prM«rential  peried.  White,' as  a 
matter  *ef  striict  logic,  these  distinc- 
.-.tiona  may  not  be  centroUing,  stilLA  is 
.apparent, that  tikcc dOurt  hadno  reason 
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to  consider,  and  probably  did  not  con- 
sider, the  practicability  or  propriety 
of  applying  the  rule  relied  upon  to  a 
case  like  the  present  one,  where  the 
diversions  are  all  within  the  preferen- 
tial period,  and  where  the  task  of 
znarshaling  the  numerous  claims  with 
reference  to  diversions,  and  calcu- 
lating the  distributive  share  to  which 
each  is  entitled,  would  be  extreme- 
ly  difficult,  if  not  impossible.  In 
the  Central  Trust  Co.  Case  there  were 
but  three  interveners,  and  it  is  not 
clear  that  the  diversion  was  with- 
in the-  preferential  period.  In  each 
of  the  other  cases  there  was  but  one 
intdrvention,  and  in  at  least  one  of 
them  the  diversion  relied  upon  was 
prior  to  the  six  months'  period.  It  is 
also  to  be  noted  that  the  cases  are  not 
in  harmony  touching  Uie  date  when 
the  diversion  period  commences  to 
run; -two  of  them  adopting  the  ma- 
turity of  the  creditor's  claim,  and  the 
other  two  Its  creation.  The  appellants 
insist  upon  the  former  standard;  that 
is,  that  there  can  be  no  diversion  as  to 
any  creditor  until  his  claim  becomes 
due.  In  that  view,  if  we  suppose  that 
employees  upon  monthly  salaries,  pay- 
able upon  the  tenth  day  of  each  suc- 
ceeding month,  render  services  to  a 
corporation  during  a  given  mouth  in 
expectation  that  thcgr  will  be  paid  out 
of  the  current  income,  which  they  help 
to  create,  and  upon  the  first  day  of  the 
following  month  such  income  is  ap- 
plied to  the  payment  of  claims  for 
betterments,  and  thereupon  the  mort- 
gagee conunences  a  suit  in  foreclosure 
and  procures  the  appointment  of  a  re- 
ceiver, it  is  clear  that  the  employees 
are  left  remediless.  Again,  under 
such  a  mle,  what  rell^  is  available 
for  those  who  supply  materials  or  per- 
form labor  during  the  month  imme- 
diatdy  preceding  a  receivership,  in  a 
case  where  the  current  revenues  for 
that  month  are  applied  to  the  satisfac- 
tion of  similar  claims  accruing  daring 
the  preceding  month,  which  have  re- 
mained unpaid  because  of  the  divert 
sion  of  the  current  revenues  for  that 
month  to  the  discharge  of  interest  on 
bonds?  And,  generally  speaking,  it 
would  inevitably  result  that  claims 
most  recently  accruing,  and  therefore 
most  clearly  entitled  to  protection. 


would  least  often  be  in  a  position  to 
demand  a  restoration  of  diverted 
funds.  It  is  doubtless  true  in  actual 
practice  that  credit  is  extended  for 
current  supplies  and  for  labor  upon 
the  assumption  that  there  has  been  no 
improvident  diversion  of  ttie  current 
income  in  the  immediate  pas^  quite 
as  often  as  upon  the  expectation  that 
there  will  be  no  such  diversion  in  the 
immediate  future.  Whatever  stand- 
ard may  be  employed  in  the  case  of  an 
isolated  claim  in  relation  to  an  iso- 
lated diversion,  it  is  thought  that,  at 
least  in  cases  where  the  claims  are 
numerous  and  the  accounts  current, 
the  mle  contended  for  would  not  only 
be  difficult  of  application,  but  inequi- 
table as  well,  and  that  some  period 
must  be  adopted  as  a  unit,  daring 
which  all  claims  are  to  be  deemed  to 
constitute  a  single  group  and  have  the 
same  footing.  We  agree  with  the 
court  below  in  adopting  the  preferen- 
tial period  as  such  unit,  and  in  hold- 
ing ^t  presumptively  ttie  current 
revenaes  thereof  are  applicable  to  the 
current  debts,  and  that,  in  case  of  a 
diversion,  restoration  may  be  decreed 
for  the  cmnmon  benefit  of  the  entire 
group." 

e.  Bights  of  aaotgneeB. 

The  rights  of  assignees  of  labor 
claims  to  a  preference  obrioosly  de- 
pehds  upon  the  theory  upon  which  the 
right  of  their  assignor  in  preference 
is  deemed  to  rest. 

Thus,  in  Finance  Co.  v.  Charleston, 
O.  &  C.  R.  Go.  (1892)  49  Fed.  693,  it 
was  held  tiiat  as  the  making  of  an  or- 
der, np(m  the  appointment  of  a  rail- 
road receiver,  for  the  payment  of  bade 
wages  which  have  accrued  within  a 
reasonable  period,  is  not  a  matter  of 
right  in  the  employees,  or  an  equi^ 
administered  in  their  favor,  but  a  per- 
sonal protection  given  to  them  by  the 
court,  ex  gratia,  moved  thereto  by  the 
fact  that  this  class  depend  upon  their 
daily  labor  for  their  daily  food,  one 
who  has  furnished  rations  to  BUtdi 
laborers  under  contract  with  the  com- 
pany, the  value  of  which  the  company 
charges  to  the  laborers  as  a  part  of 
their  wages,  is  not  entitied  to  tiie 
benefit  of  the  order. 

In  Drennen  &  Co.  t.  Mercantile 
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Trost  &  D.  Co.  (1897)  115  Ala.  592, 
S9  Ut.A  623,  67  Am.  St.  Rep.  72,  23 
So.  164,  in  which  the  equity  of  labor 
claims  was  dependent  on  benefits  aq-- 
eruisff  to  the  bondholders,  it  was  held 
that  assignees  of  employees  may  have 
their  priori^  of  payment  out  of  the 
issets  of  a  receiver. 

In  Calhoun  v.  St.  Louis  &  S.  E.  R. 
Co.  (1880)  9  Bias.  330,  14  Fed.  9, 
There  claims  had  been  transferred  by 
the  original  parties  to  whom  they  were 
dae,  the  court  allowed  as  valid  claims' 
only  what  had  been  paid  for  the  claims 
ttios  transferred. 

iH.  Wagm  aanwd  duHng  receiverahip, 

a.  As  a  charge  on  income. 

niat  wage  clauns  arising  out  of  the 
flperation  of  the  buainess  by  the  re- 
eover  are,  with  other  operating  ex- 
penses, s  ^TBt  charge  upon  the  ineom^ 
is  80  tiioroaghly  understood  that  the 
courts  have  seldom  had  occasion  to 
pass  upon  the  point. 

In  Gehr  v.  Mont  Alto  Iron  Co.  (1896) 
174  Pa.  430,  34  Atl.  638,  it  was  held 
that  npon  a  distribution  of  the  assets 

an  inaolvent  corporation,  which  had 
been  placed  in  the  hands  of  a  receiver 
who  converted  Its  raw  material  on 
hand  into  a  finished  product,  a  claim 
Uk  wages  should  be  allowed  as  a  pre- 
Ined  claim. 

ft.  Am  a  charge  on  eorjma. 

Where  the  receiver  is  appointed  at 
fte  instance  and  for  the  benefit  of  lien 
creditors,  and  diarged  with  the  duiy 
cf  operating  the  pn^erty  to  their  ad* 
wrtage^  all  proper  charges,  espenaes, 
ud  liabilities  incurred  incident  to  the 
leeeivership    are,    as    in  Florida 
^OoNSTR.  &.  Realty  Co.  v.  Fouenell 
\  iieported  herewith)  ante,  685,  held 
i  to  be  a  first  charge  not  only  upon  the 
ICBirent  earnings,  but  also  on  ^e  cor- 
i|u  of  the  estate;  but  the  priori^  ol 
faawrtgage  cannot  be  postponed  to  the 
lajrment  of  the  expenses  o£  a  receiver- 
'lAip  which  the  lien  (^editors  did  not 
•e^  and  which  was  not  necessary  to 
fntect  their  interests. 

Wages  of  employees  of  receivers, 
«hile  primarily  payable  out  of  the  in- 


come of  the  road,  may  be  awarded 
priority  of  payment  out  of  the  pro- 
ceeds of  the  property  itself.  Union 
Trust  Co.  V.  Illinois  Midland  R.  Co. 
(1885)  117  U.  S.  434.  29  L.  ed.  963,  6 
Sup.  Ct.  Rep.  809. 

Receivers*  certificates  issued  for 
work  done  and  material  supplied  dur- 
ing the  period  of  the  receivership  are 
entitled  to  priority  over  the  mortgage 
bonds,  on  the  theory  that  the  expendi- 
tures have  resulted  in  the  improve- 
ment and  betterment  of  the  property. 
First  Nat.  Bank  v.  Ewing  (1900)  43 
C.  C.  A,  150,  103  Fed.  168. 
In  Farmers'  Loan  &  T.  Co.  v.  Oregon 
R.  Co.  (1897)  31  Or.  237,  88  L.RJi. 
424,  65  Am.  St.  Rep.  822,  48  Pac.  706. 
it  is  held  that  although  a  railroad 
mortgagee,  at  whose  instance  a  re- 
ceiver is  appointed  in  a  foreclosure 
suit,  thereby  consents  to  the  absolute 
control  and  management  of  the  mort- 
gaged property  by  the  court  and  its 
agents,  and  to  the  prioril^  of  claims 
for  the  expenses  incurred  in  its  opera- 
tion and  management,  it  is  not  liable 
for  unpaid  wages  or  other  obligations 
incurred  by  the  receiver,  where  the 
expense  of  operation  has  exceeded  the 
value  of  the  mortgaged  property,  un- 
less such  responsibility  was  imposed 
by  the  court  as  a  condition  to  the  ap- 
pointment or  the  continuance  of  the 
receiver  in  office.  The  court  said: 
"Unless  such  terms  are  imposed  as  a 
condition  of  the  appointment  or  con- 
tinuation in  office  of  the  receiver,  his 
employees  must  look  to  the  property  in 
the  custody  of  the  court,  and  its  in- 
eome^  for  their  c<nnpen8ation.  They 
have  no  claim  whatever  on  any  of  the 
parties  to  the  litigation.  They  are  the 
employees  and  servants  of  the  court, 
and  not  of  the  parties.  Their  wages 
are  in  no  sense  costs  of  the  litigation; 
and,  although  incurred  during  the 
progress  of  the  suit,  they  are  not  in- 
turred  in  the  suit  They  are  neither 
expenses  of  the  plaintiff  nor  of  the 
d^endan^  and  are  not  fees  or  costs 
which  can  be  charged  against  the  suc- 
cessful party  to  the  litigation,  as  is 
sought  to  be  done  in  tiiis  case." 

£.  S.  0. 
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SIGBED  THOMPSON 

V. 

J.  TAYLOR  THOMPSON*  Ap^ 
I«wo  Afpran*  0«irC— /«l|r  7,  t9t9, 

(—  Iowa,  — ,  17S  N.  W.  65.) 

Dirorce  —  earses  —  suspicion  and  neglect. 

1.  Sabjecting  a  wife  to  curses,  suspicion,  and  neglect,  which  produce 
mental  disturbances,  heart  sickness,  and  unhappiness,  may  amount  to 
inhuman  treatment,  calculated  to  endanger  her  Itte  within  the  meaning  of 
the  divorce  laws. 

[Se«  note  on  this  question  beginning  on  page  712.]        .  . 


—  inhuman  treatment  —  what  is. 

2.  Authority  to  grant  divorce  for 
cruel  and  inhuman  treatment,  calcu- 
lated to  endanger  life,  is  not  limited  to 
acts  of  physical  violence,  which,  in  and 
of  themselves,  endanger  Uf& 

[Seej9  R.  G.  L.  340.] 
— treatment  —  what  is. 

3.  Life  may  be  endangered  within 
the  meaning  of  the  divorce  law  by 
treatment,  though  it  Involves  no  physi- 
cal violence. 

[See  9  R.  a  L.  889  et  seq.] 


Evidence  —  divorce  —  consideratioft 

-of  differences  In  tralidttg. 

4.  Although  divorcQ  cannot  be  grant- 
ed for  incompatibility  of  taxmerament, 
yet  nnsultability  of  mind  and  purpose, 
differences  in  previous  teaining,  ot 
character  and  temperament;  may  be 
considered  in  determining  thie  effect  ef 
treatment  inflicted  1^  a  man  npoa  his 
wife  upon  her  mind«  and  whettier  its 
natural  effect  wmikt  be  to  imperil  her 
Ufe. 

[See9R.C.L.3?7j  .. 


Aptbal  by  defendant  from  a  decree  of  the  District  Court  for  Stoiy 
County  (McGall,  J;)  in  fiivor  of  plaiAtiff  in'  an  action  for  a  divorce. 

Afftrmed. 


Statement  by  Claynor,  J;: 
Appeal  from  a  decree  of  the  court 
granting  a  divorce  based  upon  the 
grounds  of  cruel  and  inhuman  treat- 
ment. Decree  granted  plaintiff  as 
prayed.  Defendant  appeals; 

Messrs.  McHenry,  De  Ford,  &  Mc- 
Henry  for  appellant.  '  \ 

Messrs.  C  6.  Lee  and  L  R.  Meltzer, 
for  dppellee: 

Personal  violence 'bmonnts  to  cru^ 
and  inhuman  treatmcait. 

CaldweU  v.  CaktweU^  141  Iowa.  192, 
119  N.  W.  599;  Baix  v.  Barr,  167  Iowa, 
163,  ISSN.  W.  379. 

A  husband  may  be  guilty  of  cruel 
and  Inhuman  tmitment  within  the 
meaning  of  the  statute  without  personal 
violence,  If  his  demeanor  and  conduct 
are  such  as  to  effeet  his  wife's'  health. 

Shore  v.  Shore,  183  Iowa,  24,  110  N. 
W.16;  FeUmer  v.  Fdkner,  163  iova, 
60,  133  N.  W.  841;.Beny  v.  Berry,  llSt 
Iowa.  646,  88  N.  W.  1076;  Rader  v. 
Rader.  136  Iowa,  224,  113  N.  W.  817; 
Luettjohann  v.  Luettjohann,  147  Iowa, 
288,  126  N.  W.  172. 


.  It  is  cruel  and  inhuman  treatment  te 
publicly  "accuse  a  virtuous  woman  of 
unchastity. 

Luick  V.  Luick,  132  Iowa.  303,  109 
^.  W.  783;  Shook  v.  Shook,  114  Iowa, 
692,  87  N:  W.  680;  Shors  v.  Shore, 
supra. 

It  is  extreme  croelty  for  a  husband 
to  swear  at  and  curse  a  refined  wman. 

Bmery  v.  Emery,  18^  Mieh.  146, 147 
N.  W.  454. 

Gaynor,  J.,  deliv«»^  tile  o^aSoa 

of  the  court:  "  ■ 

'  In  this  action  the  phiintiff  sought 
a  divorce  against  ,  her  hu3!}and  m 
the  ground  of  crael  and  inhaman 
treatment.  Upon  the  recoixl  mad* 
tfie  iconrt  found  her  contention  eos- 
tained,  and  entered  a  decree  in  her 
favor  as  prayed.  From  this  the  de- 
fiendant  appeals.  The  only  ground 
for  the  appeal  is  th&t  the  evidence 
does  not  justify  the  decree. 

*rhef  action  is  -baaed  on  subdi- 
vision 6  of  §  8174  of  the  Code  of 
1897,  which  reads :  "Divorces  from 
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the  bonds  of  matrimony  may  be  de- 
creed against  the  husband  for  the 
following  causes :  .  .  «  When  he 
is  guilt?  of  such  inhuman  treat- 
menfc  as  to  endanger  the  life  of  his 
wife."  ■   •  . 

This  statute  does  not  mean  that 
iivorce  from  the  bonds  ,  of.  matri- 
mony may  be  decreed  only  when  it 
m  shown  that  the.  husband  has  been 
MT*m-  guilty  of  some  aet 

tre«tJ  of  physical  violence 
■«it-wkM  1..    ^  ^jjg  y^e^,  which 

in  and  of  itself  endangers  h^rjlife. 
ft  does  not  mean  that  the  complain*- 
tDg  wife,  before  she  is  entitled  to 
invoke  this  provision  of  the  statute 
tnd  obtain  the  reHef  which  it  af- 
fords, must  be  able  to  show  that  the 
husband  was  liruUty  of  some  physi* 
cal  violence,  which,  oper&ting  upon 
her  person,  had,  in  and  of  itself,  a 
tendency  to  endanger  her  .life ;  or, 
to  express  it  differently,  the  word 
"treatment,"  as  used  in  this  statute, 
does  not  refer  to  physical  violence 
ftlone.  Physical  violence  to^aid^ 
the  wife,  when  carried  to  such  » 
point  as  to  enda^ser  her  life,,  is  un- 
foestionab^  ground  for  divorce. 
Physical  violence  may  consist  ii^ 
many  acts,  each  slight  in  its  char- 
acter, and  none  producing  marks  of 
violence  upon  the  person,  and  yet, 
considered  as  a  ^hole^  may  be 
ground  for  divorce;,  certainly  so 
when  from  them  the  court  is  able  to 
Bay  the  life  of  the  wife  is  endan- 
geied.  Life  may  be  endani^red  by 
'  lireatm^t^  .Uioogh 
wEm  ^ET**"  in.voiv.ea  na^phy^- 
ical     violence.  It 


heart,  and  preys  upon  the  mind. 
This,  reacting  upon  the  body,  en- 
dangers the  life  of  the  hpdy*  As. 
some  po^t  has  said : .  "Killed  1^  un- 
utterable unkindness,  worse  than  a 

Ijfe  of  bl^>WS."  ; 

In  the  case  ](>efore  us  t}ie  record 
does  not  disclose  any  single  act  of 
physical  violence  on  the.  part  of  the 
defendant,  which,  considered  alone, 
bad  a  tendency  to  endanger  the  life 
of  his  wife;  but  it  does  disclose  a 
mental  picture  of  conditions  and 
treatment  wnich,  ;operating  upon 
the  mind,  of  ,this  plaintiff,  might 
well  tend  to  produce .  painful  mei^- 
tal  disturbance,,  a  heavy  heart,  and 
a  sorrowing  >  mind,  or,  in  other 
words,  such  treatment  as  tended  to 
humiliate  her.  and  destipy  her  in- 
fUienable  right  to  be  happy.  The 
relationship  between  husband,  and 
wife  is  very  dose.  Cach-  rightfully 
looks  to  and  depends  upon  the  other 
for  companionship  of  heart  and 
inin4,.&nd  each  ,is  pledged  to  the 
<^her  to  bring  into  the  home  life 
that  suifLshiiie  which  gives  warmth 
aad  comfort  and  happii^ess.  We 
recognize  the  fact  that,  even  in  the 
balmiest  weather,  a  cloud  may  pass 
between  the  sky  and  earth;  but  none 
of  us  look  with  pleasure  on  perpet- 
U£U  storms,  clouds,^  and; bitter  cold, 
l^ugh  through  the  operation  of 
natural  laws  they  sometimes  comq 
into  our  lives.  "Some  days  must  be 
dark  and  dreary."  We  know  of  peo- 
ple who  live  happily  in.. the.  northr 
land,  mid  snow  and.  ice  ancl  hitter 
cold.  These,  conditionif  do  not  im- 
because 


peril  their  lives  because  they  are 
takes  more  than  the  physical  bp*^/  Jiardened  to  them,  yet  to  one 
to  make  up  the  entity  known  m  a  '-'bi-dught  up  in  the  warmth  of  the 
bmnan  being.  The  mind  can  grasp  southland,  the  conditions  of  the 
ttie  possibilStjr  el  ^nhuititin 'mat-  oorthlsnd  «r*:inte)evable^  aad  un> 
ment  that  does  not  endanger.lufc.-  . 'xlext  :tiheir  chilling  influences  they 
Whether  it  does  or  not  depends,  not   fade  away  and  die.  So  it  is  with 


enly  upon  the  pfayMcal,  but  upon 
the  moral,  mental,  or  spiritual  qual- 
ity of  the  o^e  made  subject  to  the 
treatment.  Some  people  are  stoical 
and  kidiffe-rent  in  a  degree  .to- cer- 
tain kinds  .of.  treatment  Te  ^hsra, 
more  sensitive,  and  delicate- in  their 
organization,  tiie.  treatment  is  inr- 
tolerable,  wei|^  heavily  upon-  the 


life  in  the  home.'  A^wnutn- reared 

in  the  atmosphere' of  lov^  and  trust 
and  confidence  pines  away'  ^w^h'en 
transplanted  int6  an  atmosphere 
pregnant  with  curses,^  suspicion  and 
JM«l§pt,.  ... 
-  During  tljie  years  that  intervened 
between.the  m^p-i^ge  of  thi;»  plain- 
tiff' and  thS'>defw4fmt,-  4^k  jcjpuds 


Digitized  by 


Google 


712 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[5  AXJt. 


had  slowly  enveloped  her  life.  She 

-evne*-.  flUbjeCt  tO 

•uptoiom  ma«  curses,  suspicion, 
.•vi«et.  neglect.  These 

produced  mental  disturbances,  heart 
sickness,  and  unhappiness.  These, 
reacting,  had  a  natural  tendency  to 
imperil  her  life.  There  are  plants 
that  grow  in  dark  and  gruesome 
places.  There  are  plants  that  thrive 
only  in  the  sunshine  and  the  light. 
The  suns^ne  and  the  light  are  es- 
sentia] to  their  lives.  Without  it 
they  fade  and  die.  So,  under  the 
record  that  is  made  in  this  case,  the 
court  might  well  have  found,  and 
we  think  did  find,  that  the  plaintiff 
was  not  accustomed  to  the  atmos- 
phere in  which  she  was  forced  to 
live  after  her  marriage;  that  the 
chilling  and  life-sapping  conditions 
found  in  her  married  life  and  in  her 
home  were  due  to  the  treatment  of 
the  defendant.  Nothing  is  shown 
to  have  come  between  them  and  the 
happiness  to  which  she  was  entitled 
as  the  wife  of  this  man,  except  such 
as  is  traceable  directly  to  his  con- 
duct. That  her  home  life  was  un- 
happy, that  the  cold  and  chilling  at- 
mosphere of  neglect,  supplemented 
by  a  harsh  mental  attitude  towards 
her  and  her  antecedents,  would  ulti- 
mately tend  to  imperil  her  life,  we 
think  the  record  makes  reasonably 
clear. 

We  are  not  disposed  to  set  out  the 
evidence,  nor  is  It  necessary  to  do 
so,  because  the  questions  upon 
v^ch  lliis  case  must  be  determined 
have  many  times  been  before  this 


court.  No  rule  can  be  laid  down 
that  binds  the  mind  of  the  court  in 
determining  whether  or  not  the 
plaintiff  hajs  shown  herself  entitled, 
under  this  statute,  to  be  relieved 
from  the  unhappy  and  life-blighting 
influences  in  which  she  finds  her- 
self. Each  case  must  be  adjudged 
on  its  own  particular  facts.  In 
reaching  the  conclusion  we  do,  we 
are  not  guided  entirely  by  the  ver- 
bal testimony  of  the  witnesses,  but 
from  the  suggestion  which  that  evi- 
dence gives  to  the  mind  of  cond>* 
tions. 

While  it  is  true  incompatibility 
of  temperament  is 
not  a  ground  for  Srv'o*^-^o»- 

divorce       m      this  ■Ideratlo*  mt 

state,  yet  unsuita^  tSStUT' 
bility  of  mind  and 
purpose,  differences  in  previous 
training,  of  character  and  temper- 
ament, may  be  considered  in  deter- 
mining the  effect  that  the  treat- 
ment complained  of  has  upon  the 
mind  of  the  complaining  party,  and 
whether  the  continuation  of  that 
treatment  would  have,  in  its  natural 
effect,  the  imperiling  of  the  life  of 
the  complainer.  Though  this  record 
is  not  as  strong  in  its  facts  as  some 
that  have  been  submitted  to  us,  yet 
we  think  there  is  sufficient  to  jus- 
tify the  court  in  reaching  the  con- 
clusion that  it  did,  and  with  that 
conclusion  we  are  satisfied,  and  the 
judgment  is  affirmed. 

Ladd,  Ch.  J.,  and  Weaver  and 
Stevens,  JJ.,  concur. 


ANNOTATION. 

Condoct  amounling  to  treatanent  einiaiiKering  life  widuD  ttelste  definim 

groonds  for  divorce. 

V.  HlBcondxict  of  complainant  defeatiiiflr 

divorce,  719. 
VI.  Rule  in  Alabama,  722. 

a  divorce  nay  be  granted.  Whether 
danger  to  life  is  essential  to  cruelty 
generally  is  excluded,  as  is  the  mat- 
ter of  conduct  endangering  life  as  a 
ground  for  a  separation. 


L  Introductory,  712. 
n.  General  rule,  718. 
IIL  Conduct  justifying  divorce,  714. 
IV.  Conduct  not  justifying  divorce,  717. 

X*  IntroOuetorif, 

This  note  is  confined  to  a  discussion 
of  the  question,  what  constitutes  con- 
duct "endangering  life"  under  a  stat- 
ute thus  defining  the  cruel^  for  which 
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H.  Genena  rule, 

la  tile  majority  of  cases  the  courts 
have  held  that  a  statutory  provision 
specifying  treatment  endangering  life 
as  a  ground  for  divorce  does  not  re- 
quire the  use  of  physical  violence*  but 
that  conduct,  violent  or  otherwise^ 
which,  under  all  the  circumstances  of 
the  case,  endangers  life,  is  int^ded 
thereby.  Beebe  v.  Beebe  (1869)  10 
Iowa,  133;  Caruthers  v.  Caru there 
(1862)  13  Iowa,  266;  Cole  v.  Cole 
(1867)  23  Iowa,  433;  Wheeler  v. 
Wheeler  (1880)  63  Iowa,  611,  36  Am. 
Re^  240,  5  N.  W.  689;  Harnett  v.  Har- 
nett (1880)  65  Iowa,  46,  7  N.  W.  394; 
Sesterhen  v.  Sesterhen  (1882)  60 
Iowa.  801,  14  N.  W.  888;  Sackrider  v. 
Sackrider  (1882)  60  lewa,  897,  14  N. 
W.  786;  Doolittle  t.  Doolittle  (1889) 
78  Iowa,  691,  6  L.R.A.  187,  43  N.  W. 
616;  Douglass  v.  Douglass  (1890)  81 
lewa,  268,  47  N.  W.  92;  Haight  v. 
Haiffht  (1900)  —  Iowa,  — ,  82  N.  W. 
443;  Shook  v.  Shook  (1901)  114  Iowa, 
692,  87  N.  W.  680;  Berry  v.  Berry 
(1908)  116  Iowa,  648,  88  N.  W.  1076; 
Tomer  v.  Turner  (1904)  122  lowi^ 
lis,  97  N.  W.  997;  EIHthorpe  v.  Elli- 
tfaorpe  (1904)  ~  Iowa,  — ,  100  N.  W. 
328;  Rader  v.  Rsder  (1907)  186  Iowa, 
223,  113  N.  W.  817;  Thombeny  v. 
niomberry  (1829)  2  J.  J.  Bfarsh. 
(Ky.)  822;  Hooe  v.  Hooe  (1906)  122 
Ky,  690,  5  L.R.A.(N.S.)  -729,  92  S.  W. 
317. 13  Ann.  C?as.  214;  Butler  v.  Butler 
(1849)  1  Pars.  Sel.  Eq.  Cas.  (Pa.) 
329;  Dietrick  v.  Dietrick  (1879)  14 
Phila.  (Pa.)  649;  Jones  Jones 
(1870)  66  Pa.  494;  McMahen  v.  Mc- 
Kahen  (1898)  186  Pa.  486.  41  L.R.A. 
802, 40  Atl.  796.  And  see  the  reported 
case  (Thompson  v.  Thompson,  ante, 
710). 

In  Caruthers  r,  Caruthers  (1862) 
U  Iowa,  266,  the  court  said  that  the 
question  was  whether  the  complaint 
showed  "such  a  disposition  of  mind 
npon  the  part  of  defendant  as  would 
justify  the  chancellor  in  concluding 
that  tiie  life  of  the  complainant  was 
endangered  by  compelling  the  parties 
to  live  together." 

And  it  has  been  said  that  "to  impair 
health  is  to  endanger  life."  Cole  v. 
Cole  <1867>  28  Iowa,  433. 


In  Berry  t.  Berry  (1902)  116  Iowa, 
643,  88  N.  W.  1076,  the  court  said: 
"With  the  husband  a  strong  man  of 
violent  temper  and  profane  and  abu- 
sive tongue,  and  the  wife  a  woman 
in  frail  health  and  of  weak  and  sen- 
sitive nerves,  it  does  not  require  mur- 
derous blows  or  the  display  of  fire- 
arms to  endanger  llf^  within  the 
meaning  of  the  statute.  Upon  such  a 
woman  every  curse  and  foul  epithet 
falls  with  as  killing  effect  as  a  stroke 
from  the  clenched  fist.  Cruelty  of  this 
kind  is  good  ground  for  divorce." 

Each  case,  however,  must  be  decided 
on  its  own  facts  and  circumstances, 
for  the  effect  of  a  certain  course  of 
conduct  upon  the  health  and  lives  of 
differMit  people  varies  according  to 
their  breeding,  physical  constitution, 
and  temperament.  Douglass  v,  Doug- 
lass (1890)  81  Iowa,  268,  47  N.  W.  92; 
Cole  V.  Cole  (1867)  23  Iowa,  433. 

In  Blair  v.  Blair  (1898)  106  Iowa, 
.269,  76  N.  W.  700,  the  court,  by  way 
of  dictum,  said:  "Cruel  and  inhuman 
treatment  towards  one  who  was  men- 
tally or  physically  inftrm  might  en- 
danger life,  when  as  to  one  who  was  in 
mental  and  physical  health  and  vigor 
it  would  not  have  such  an  effect.*' 

In  Knight  v.  Knight  (1871)  31  Iowa, 
465,  it  was  said:  "In  this  class  of 
cases  precedents  can  do  little  more 
than  inform  the  understanding  and  as- 
sist the  judgment.  Bvery  case  must 
very  largely  depend  upon  its  own  pe- 
culiar circumstances,  and  the  charac- 
ter, habits,  and  disposition  of  the  par- 
ties.** And  see,  to  the  same  effect,  the 
reported  case  (Thompson  t.  Thomp- 
son, ante,  710). 

In  an  early  Kentucky  case.  Thorn- 
berry  V.  Thomberry  (1829)  2  J.  J. 
Marsh.  (B7>)  322,  "some  injury  to  the 
body,  intended  or  infiicted,  wMch  will 
endanger  life,"  was  held  to  be  neces- 
sary under  the  statute,  but  in  a  later 
case  (Hooe  v.  Hooe  (1906)  122  Ky.590, 
5  L.R.A.(N.S.)  729,  92  S.  W.  317,  13 
Ann.  Cas.  214)  it  was  held  that  there 
need  be  no  bodily  injury  or  apprehen- 
sion thereof,  but  that  the  cruelty  in 
question  may  consist  of  acts  showing 
"a  settled  aversion  to  the  wife,  such 
as  permanently  destroys  her  peace  or 
liappihess.*' 
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111.  Conduct  justifying  divorce.  '■ 

In  Beebe  v.  Beebe  (18S9)  10  Iowa, 
133,  an  action  for  divorce  brought  by 
a  husband  on  the  ground  that  his  life 
was  endangered,  it  was  shown  that 
the  wife  had  frequently  beaten  the 
plaintiff,  and  attacked  ^im  and  pulled 
out  bis  hair,  and  had  threatened  to 
poison  hlni.  It  Was  held  that  the  in- 
juries committed  by  the  wife  were  suf- 
ficient to  justify  a  divorce.  The  court 
said,  concerning  the  endangering  of 
life:  .."There  may  have  been  no  act 
done  in  the  way  of  attempting  the  ap- 
prehended injury,  and  yet  the  court 
as  well  see  that  there  ia  danger  ad 
though  there  -  had  been  lAany  at- 
tempts." '  ■'  , 

In  Caruthers  v.  Caruthera  (1862)  1^ 
Iowa,  266.  ^here  a  wife  sought  a  di- 
vorce on  the  ground  of  ^iicli  inhumau 
treatment  as  would  endanger  her  life, 
it  was  shown'  that  her  husband  had 
threatened  to  whip  her,  that  he  had 
been  brutal  toward  he^  and  her  chil- 
dren, and  had  left!  her  for  some  time 
to  provide  for  the  family.  It  was' held 
that  such  treatment  of  a  person  oi 
the  advanced  age  of  the  plaintiff 
"might  sb  affect  her  mind  a3  to  de- 
stroy her  health,'  and  ultimately  en- 
danger het  life." 

■  In  Cole  y.  Cole  (1867)  23  Idwa,  -48^, 
the  action'  was  brought  by  a  Wife  for 
divorce  on  the  ground  of  "inhuman 
treatment  endangering  her  life/,'  The 
plaintiff  as  a  result  of  an  attack  of 
rheumatism  had  lost  the  u^e  of  her 
lower  limbs.  It  was  shown  that  the 
husband,  who  was  addicted  to  drink, 
abused  his  wife/nsed  foul  aiid  profane 
language  toward  her,  fefuaed  to  pro- 
vide'her' with' necessaries  or  with  the 
sarviceB  of  a  physician,  of  which'  she 
was  greatly  in  need,  insulted  her  bt;- 
yond  measure,  in  his  outbursts  of  an- 
ger, and  shut  her  off  from  society. 
The  court  pointed  out  that,  as  regards 
an  enfeebled  woman,  certain  treat- 
ment might  be  inhuman  whieh'  cduld 
not  be  so  considered  Were  she  in  Sound 
health.  The  refusal  to  employ  a  physi- 
cian was  said  to  be,  in  itself,  inhuman 
treatment,  and  it  was  held  that  the 
husband's  conduct  was  Such  as  might 
endanger  the  life  of  the  wife.  The 
court  said:   '^o  do  an  act  involving. 


to  its  injury,  the  health  a  party  is, 
ex  necessitate,  to  endanger  life." 

In  Harnett  v.  Harnett  (1880)  55 
lewa,  45,  7  N.  W.  394,  a  wife  sought 
a  divorce,  alleging  inhuman  treatment 
Evidence  was  offered  to  show  that  the 
husband  had  on  one  occasion  choked 
his  wife  and  had  struck  her  ontil  her 
mouth  bled,  and  it  was  klso  shown 
that  '6n  account  of  the  husband's  idle- 
ness the  wife  lacked  food,  clothing, 
and  bed  clothing.  The  court  held  that 
while  divorce  might  not  have  been 
granted  for  th«  tew  acts  of  violence 
alone,  the  failure  of  the  husband  to 
provide  the  necessaries  of  life  might 
Tesult  in  impairing  the  health  and 
shortening  the  life  of  the  plaintiff,  and 
00  justified  granting  the  divorce. 
■  Wheeler  v.  Wheeler  (1880)  58  Iowa, 
Wl,  36  Am.  Rep:  240;  ^  N.  W.  689,  was 
an  action  for  divorce  brought  by  a 
wife  on  the  ground  of  inhuAiah  treat- 
ment endangering  her  life.  It  was 
ehown  that  the  husband  called  his 
wife  feul  names,  accused  ^r  of  un- 
chastity,  and  used  Violence  ag^nst 
hef  on  'several  different  occasions, 
choking  her 'and  pushing  her  agaiiist 
a  door;  The  hdsbahd  was  a  confirmed 
drunkiurd.  The  ^Art-said  that  if  a 
husband  calls  his  wife  foul  names, 
which  impute  unchastity,  '*in  the  pres- 
entee of  their  childrefi,  who  are  of  kn 
a^e  to  uhdersta&d  the  nabaning  of  such 
terms,  and  also-  in  the  presence  of 
their  neighbors  and  others,  there  can, 
it  seems  to  us,  be'  but  <me  result,  and 
that  would  be -to  gtfsvously' Wound  I9ie 
feelings  and  utterly  destroy  his  wife's 
peac^  6f  mlBd  to  anbh  an  =  extent  as 
:to  impaiv  her  bodily  health.**  It  wae 
,keld  that  the  o6nduet  of  the  defend- 
ant was  such  as  to  endanger  the  life 
of  the  plauitlff  and<-aocerdii^y  justi- 
fied-a  divorce.  - 

In  .Saekrider  v.  Sackrider  (1882)  60 
Iowa,  397,  14,  X^.  W.  736,  «n  action  for 
divorce  brought  by  a.  wife  on  the 
.ground  of  inhuman  treatment,  it  ap- 
peared that  tl^e  husband  )>ad  thrown  a 
satchel  full  of  groceries  against  her» 
that  he  had  threatened  to  hit  her  with 
a  hammer  wh;ch.  he  held  over  her,  and 
that  he  had  searched  the  house  for  a 
pistol 'to  shoot  her.  It  was  held  that 
the  evidence  was  suflteient  to  Jasfify 
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a  divorce,  and  that  it  was  not  neces^ 
ury  that  physical  injury  shduld  b« 
mstsined  before  life  eoiild  tw  conaid- 
«nd  to  be  endangered  within'  th4 
meaning  of  the  statute. 

In  Sesterhen  v.  Sesterh'en  (1882)  6d 
leva,  801,  14  N.  W.  383,  wherein  i 
wife  sought  a  divorce  on  the  ground 
of  cruel  and  inhuman  treatment,  it 
was  shown  that  violence  was  used  tb^ 
ward  the  plaintiff  on  s^eral  occo- 
aions,  and  that'  in  one  instance  "he 
struck,  beat,  and  choked  her,*"ups4t- 
ting  a  lighted  lamp,  etc.  It  was  held 
that  such  an  act  constituted  legal 
cruelty  and  justified  a  divorce. 

In  Doolittle  v.  Doolittle  (1889)  78 
Iowa,  £91,  6  L.B.A.  187,  48  N.  W.  616^ 
wherein  a  wife  sought  a  dlVorce  from 
her  husbajud,  alleging  inhuman  treats 
ment,  it  was  shown  that  the  wife,  who 
lud  been  stricken  with  paralysis,. was 
continaally  abused  by  the  husband, 
who  addressed  hez  in  '*profane  and  o1> 
aeoie  language,"  accused  her  in  the 
jvescnce  of  her  children  of  impro- 
priety with  another  man,  refused  her 
the  necessaries  of  life,  and  on  several 
occasions  used  personal  violence.  The 
court  said:  *'A  long-continued  course 
of  ill  treatment,  even  without  physical 
violence,  ruqt  be  made  as  .effectual,  in 
many  cases,  to  destroy  life  as  any 
deadly -weapoh  ivould  be.  If  the  treat- 
ment of  plaintiff  by  defendant,  con- 
sidered as  an  entirety,  is  of  a  nature 
to  affect  her  mliid,  underinine  her 
liealth,  and  thereby  endanger  her  life* 
it  is  suflBcient  to  entitle  her  to  fhe  re- 
fief  she  demands."'  - 

In  Douglass  t.  Doniclass  (18d0)'  81 
Iowa,  268,  47  N.  W.  92,  wherein  a 
wife  sought  a  divorce  tctim  her  bok- 
band,  charging  cruel  and  Inhuman 
treatment,  it  was  shown  that  the  de- 
fendant was  exceedingly  quarrelSonle 
snd  threatening,  that  he  used  vile  and 
profane  epithets  in  addressing  her, 
and  that  he  threatened  her  with  vio- 
lence, and  did  use  violence  npon  her. 
It  was  held  that  tiie  health  of  some 
women  might  be  impaired  or  their  life 
endangered  by  reason  of  the  fact  that 
their  husbands  called  them  foal 
names,  but  that  to  others  of  a  differ- 
ent temperament  such  was  not  cruel 
and  inhuman  treatment  within  the 


meaning  .of  the  statute.  And  no  di- 
vorce would  have  been  granted  in  this 
ease  had  tt  not  been  for  f^e  personal 
violence  and  threats  of  violence,  but 
flie  fansband  continually  shook  his 
flat  at  his  wife,  jostled  her,  pushed 
her  about,  and  aBsaolted  hier,  ahd  on 
this  evidenoe  the  court  refused  to. say 
that  the  plaintiff's  life  was  not  in  dan- 
ger, and  granted  the  divorce. 

In  Haight  v.  Haight  (1900)  —  Iowtt« 
i— ,  83  N:  W.  .448;  bn  abtion  for  divorce 
brenght  by  a  wife  on  the  ground,  in- 
ter alia,  of  cruel  and  inhuman  treat- 
ment, it  appeared  that  the  defendant 
had  ueed  vile  and  abusive  language  to 
his  wife,  and  had  made  frequent  and 
false  charges  of  adultery  against  her 
to  third  persons.  The  court  said: 
•That  frequent  and  false  public 
charges  of  this  kind  constitute  legal 
eiraelty,  within  the  meaning  of  our 
itktute,  we  have  no  doubt** 

lUiShooh  V.  Shook  (1901)  U4  Iowa, 
692,  87  N.  W.  680.  where  a  vrife  had 
brought  an  action  for  divorce,  it  was 
shown  that  the  husband,  although,  nev- 
er having-  beaten  his  wife,  insulted 
Mid<  dishonored  her  by  calling  her  vile 
names,  and  Anally  "refused  to  eat  of 
bar  oookiiig  and  would  not  occupy 
the  same  room  with  her.  It  was  h^d 
that  tuch  a  course  of  treatment^  if 
poptiuued,  might  have  induced  nerv- 
ous prostration  and  insomnia,  result- 
ing filially  in.  impiairing  her  health  and 
OQdaiig^rinc  her  life. 

In  Berry  v.  Berry  (1902)  116  Iowa, 
549,  S8  N.  W.  1076,  an  action  by^a  wife 
for  a.  divorce,  it  appeared  that  the 
husband  had  aetbd  tn'a  cruel  a^d  in- 
hulhan  manner  toward  his  wifft,  al- 
thougb  her  assertions  that  he  struck 
her  were  denied.-  The  court  said: 
'^ome  women  may  be  so  constituted 
that  loud-moiithed  curses  upon  them- 
^elvea,  their  parents,  and  friends^  and 
edarse-flhsinuattohs  againsttheiriTife- 
ly  virtue.  Will  be  received  with  per- 
fect equanimity ;  ahd  as  to  them,  while 
ft  is  cruet  ahd  inhuman  treatsnent,  it 
does  not  endanger' life.  But  women 
who  thrive  upon  such  treatment  are 
rare  With  the  husband  a  strong  man 
of'  violent  temper  and  profane  and 
abusive  tongue,  and  the  wife  a  woman 
ih  frail  health  and  of  weak  and  sen)> 
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sitive  nerves,  it  does  not  require  mur- 
derous blow^  or  the  display  of  fire- 
arms to  endanger  life,  within  the 
meaning  of  the  statute.  Upon  such  a 
woman  every  curse  and  foul  epithet 
falls  with  as  killing  effect  as  a  stroke 
from  the  clenched  fist.  Cruelty  of  thii 
kind  is  good  ground  for  divorce." 

In  Ellithorpe  v.  EUithorpe  (1904)  — 
Iowa,  — ,  100  N.  W.  328,  an  action  for 
divorce  brought  by  a  wife,  it  appeared 
that  the  husband  had  used  "vulgar  and 
profane  language  toward"  his  wif^ 
had  threatened  to  persuade  other 
women  to  live  in  concubinage  with 
him,  and  bad  impliedly  accused  her  of 
unchastity.  She  became  a  victim  of 
nervous  prostration.  The  court  ap- 
proved a  finding  that  his  conduct  was 
such  as  to  break  down  her  health  and 
endanger  her  life. 

In  Turner  v.  Turner  (1904)  122 
Iowa.  118,  97  N.  W.  997,  an  action  for 
divorce  brought  by  a  wife,  it  appeared 
that  the  defendant  had  frequently  and 
publicly  charged  his  vrife  with  being 
an  unchaste  woman,  and  had  stated 
that  their  youngest  child  was  not  his 
son.  The  evidence  showed  that  these 
false  charges  had  been  the  cause  of  ill 
health  to  the  plaintiff,  and  had  there- 
by imperiled  her  healtii  and  life  so  as 
to  justify  a  divorce  under  the  statute^ 

Rader  v.  Rader  (1907)  1S6  Iowa, 
223,  113  N.  W.  817,  was  an  action  for 
divorce  instituted  by  the  wife  on  the 
ground  of  "cruel  and  inhuman  treat- 
ment,  calculated  to  endanger  lif^  and 
consisting  of  the  use  of  profane,  vul- 
gar, and  obscene  language  toward 
plaintiff,  threats  of  bodily  injury,  and 
deprivation  of  food  and  wearing  ap- 
parel." It  was  not  claimed  that  vio- 
lence WjftB  ever  used  by  the  husband, 
but  it. was  shown  that  the  wife  had 
become  "broken,  both  in  health  and 
spirits,"  since  her  marriage.  The 
court  said:  "The  genial  treatment 
accorded  the  wife  by  the  husband 
should  be  considered,  and  if,  upon  the 
wh^  record,  it  appears  that  the  life 
and  health  of  the  wife  have  been  en- 
dangered by  ill  treatment,  be  that 
nothing  more  than  abusive,  insulting, 
profane,  and  vulgar  language,  lack  of 
affection,  or  failure  to  furnish  -  the 
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necessaries  of  life,  a  divorce  should  be 
granted." 

In  Thomberry  v.  Thomberry  (1829) 
2  J.  J.  Marsh.  (Ey.)  322,  a  wife  sought 
a  divorce  on  the  ground  of  cruel  and 
barbarous  treatment.  It  appeared 
that  she  had  been  heard  to  shridc  in 
her  house^  that  she  had  been  seen 
leaving  the  house,  i^pparently  in  great 
agony,  and  her  husband  had  acknowl- 
edged the  use  of  violence  upon  her. 
The  court  held  that  the  evidence  did 
not  show  that  the  plaintiff's  life  had 
been  endangered  within  the  meaning 
of  the  statute,  which  was  aaid  to  de- 
mand "some  injury  to  the  body,  in- 
tended or  inflicted,  which  will  endan- 
ger life." 

In  Hooe  v.  Hooe  (1906)  122  Ky.  590, 
6  L.R.A.CN.S.)  729,  92  S.  W.  317,  IS 
Ann.  Caa.  214,  a  wife  brought  an  ac- 
tion for  divorce,  alleging  cruelty.  A 
statute  provided  for  a  divorce  on  the 
ground  of  "such  cruel  beating  or  in- 
jury, or  attempt  at  injury,  of  the  wife 
by  the  husband,  as  indicates  an  out- 
rageous temper  in  him,  or  probable 
danger  to  her  life,  or  great  bodily  In- 
jury from  her  remaining  with  him." 
The  court,  pointing  out  that  each  caae 
must  stand  on  its  own  facts  and  cir- 
cumstances, held  that  the  cruelty  in- 
volved need  not  necessarily  take  the 
form  of  bodily  injuiy  or  apprehension 
thereof,  but  might  consist  of  acts 
showing  "settled  aversion  to  the  witc^" 
such  as  to  destroy  "har  peace  and  hi^- 
piness." 

In  Butler  v.  Butler  (1849)  1  Pars. 
Sel.  Eq.  Gas.  (Pa.)  829,  the  court,  in 
considering  what  constituted  cruelty 
endangering  life  within  the  statute, 
included  violence  and  apprehension  of 
violence,  refusal  to  furnish  the  neces- 
saries of  life  when  financially  eapBr- 
ble  of  doing  so,  and  treabnent  calcu- 
lated by  insult  and  annoyance  to 
impair  the  health  and  endanger  life, 
saying  "that  the  cruelty,  within  our 
statute,  which  entitles  a  wife  to  a  di- 
vorce from  her  husband,  is  actual  per- 
sonal violence  or  the  reasonable 
prehension  of  it,  or  such  a  course  of 
treatment  as  endangers  her  life  or 
health  and  renders  cohabitation  un- 
safe." It  was  further  said  that  '^e 
cruelty  is  judged  from  its  effects,  not 
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Bolely  from  the  means  by  which  those 
effects  are  produced." 

In  Jones  v.  Jones  (1870)  66  Fa.  494, 
ft  husband  brought  an  action  for  di- 
rorce.  alleging  cruel  and  barbarons 
treatment.  It  appeared  that  the  wife 
had  been  violent  and  abasivi^  had 
and  Tile  epithets  in  addressing  her 
hnsband,  had  forced  the  family  out  of 
the  kitchen,  and  had  threatened  to 
poison  and  kill  the  libellant  and  his 
family.  It  was  held  that  the  libellant 
was  entitled  to  a  divorce,  the  court 
pointing  out  that  threats  might  "im* 
press  the  mind  with  fear  and  tend  di- 
rectly to  endanger  health,  and  may 
ewn  peril  life." 

In  Dietrick  t.  Dietrick  (1879)  14 
Pbila.  (Pa.)  649.  a  wife  brought  an 
action  for  divorce,  and  alleged  cruelty 
as  one  of  the  grounds.  It  was  shows 
that  the  husband  had  persecuted  his 
wife  by  a  long  series  of  threats  and 
acts  of  violence,  had  threatened  hw 
with  poisoning  and  beatings,  pot  paint 
on  her  face  and  fastened  her  in  a  corn- 
erib,  and  was  finally  put  in  jail  for 
his  conduct  toward  her.  It  was  held 
that  the  evidence  showed  treatment 
which  might  result  in  endangering  her 
bealtii  and  life,  and  justified  a  divorce. 

In  McMahen  v.  McMahen  (1898) 
186  Pa.  486,  41  L.R~A.  802,  40  Atl.  795, 
it  appeared  that  a  wife  who  sought  a 
divorce  on  the  ground  of  cruel^  had 
contracted  syphilis  from  her  husband. 
It  was  held  that  continued  oohabitar 
tioQ  with  her  husband  wojuld  endangw: 
her  life  within  the  meaning  of  the 
statute,  and  Uiat  she  was.  entitled  to 
a  divorce. 

See  also  the  note  to  C.    v. 

C.  ^  post,  1013,  on  venereal  dis- 
ease as  a  ground  for  divoixe. 

IF.  OonOw:^  not  juatlfyino  dtvome. 

The  courts  have  refused  to  grant  a 
divorce  on  the  ground  of  conduct 
dsngeriag  llfe^  where  it  is  evidoit 
from  all  the  elromnstancea  of  the  case 
Uiat  no  great  injury,  physical  or.  men- 
tal, has  been  inflicted  on  the  complain- 
ant Rose  V.  Rose  (1849)  9  Ark.  507; 
Kie  T.  Rie  (1879)  84  Ark.  87;  Kurtz  v. 
KurtE  (1881)  88  Ark.  119;  Haley  v. 
Haley  (1884)  44  Ark.  429;  Freerking 
T.  Freerking  (1866)  19  Itfwa,  34; 
Knight  V.  Knight  (1871)  81  Iowa,  461; 


Rivers  v.  Rivera  (1882)  60  Iowa,  378, 
14  N.  W.  774;  Whaley  v.  Whaley 
(1886)  68  Iowa,  647,  27  N.  W.  809; 
Edgerton  v.  Edgerton  (1890)  79  Iowa, 
68,  44  N.  W.  218;  Ennis  v.  Ennis 
(1894)  92  Iowa,  107,  60  N.  W.  228; 
BUir  V.  Blair  (1898)  106  Iowa,  269,  76 
N.  W.  700;  Weill  v.  Wells  (1902)  116 
lowa^  69,  89  N.  W.  98;  Harkins  v. 
Harkins  (1904)  —  Iowa.  — ,  99  N.  W. 
164;  Robertson  v.  Robertson  (1906)  — 
Iswa,  — ,  106  N.  W.  166;  Pfannebecker 
V.  Pfannebecker  (1907)  133  Iowa,  425. 
119  Am.  St  Rep.  608,  110  N.  W.  618, 
12  Ann,  Cas.  643;  Layton  v.  Layton 
(1914)  166  Iowa,  74,  147  N,  W.  134; 
Chapman  v.  Chapman  (1917)  181 
Iowa.  801,  166  N.  W.  96;  Gordon  v. 
Cordon  (1864)  48  Pa.  226;  Detrick's 
Appeal  (1888)  117  Pa.  452, 11  Atl.  882. 

Thus,  in  Knight  v.  Knight  (1871) 
31  Iowa,  451,  wherein  it  appeared  that 
several  little  tussles  bad  taken  place 
between  the  husband  and  wife,  it  was 
held  that  no  great  harm  had  been 
done.  .  , 

A  similar  decision  was  given  in 
Whaley  v.  Whaley  (1886)  68  Iowa, 
647^  27  N.  W.  809,  wherein  it  appeared 
that  a  wife  threw  a  piece  of  paper  in 
her  husband's  face  during  a  con- 
troversy. 

Slight  acts  of  violence,  without 
more,  are  insufficient  grounds  for  a  di- 
vorce under  the  statute.  Haley  v. 
Haley  (1884)  44  Ark.  429;  Wells  v. 
Wells  (1902)  116  Iowa,  69,  89  N.  W. 
98;  Robertson  v.  Robertson  (1906;i  — 
lawa,  — ,  106  N.  W.  166. 

Nor  will  testimony  that  the  wife 
has  been  forced  to  excessive  house- 
hold or  farm  labor  satisfy  the  statu- 
tory requirements.  Kurtz  v.  Kurtz 
(1881)  38  Ark.  119;  Robertson  v.  Rob- 
ertson (Iowa)  and  Detrick's  ^peal 
(Pa.)  supra. 

A  harsh  disposition,  a  contemptuous 
manner,  er  foolish  Gonducjt  do  not 
c<Hne  within  the  meaning  of  the  stat- 
ute in  question.  Rose  v.  Rose  and  Rie 
V.  Rie  (Ark.)  supra;  Ennis  v.  Ejxnia 
(1894)  92  Iowa,  107,.  60  N.  W.  228. 

A  wife's  accusation  of  infideli^  is 
not  sufficient  to  entitle  a  husband  to 
a  divorce  on  the  ground  of  treatment 
endan^ring  life.  Pfannebecker  v. 
Ffannebeo^cer  (1907)  133  low*,  426. 
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119  Am.  St.  Rep.  608, 110  N.  W.  618, 12 
Ann.  Cas.  543.  And  the  same  is  true 
as  to  a  similar  accusation  made  by  a 
husband  af^ainst  his  wife,  when  not 
made  in  the  presence  of  third  persons. 
Harkins  v.  Harkins  (1904)  —  Iowa, 
— ,  99  N.  W.  154. 

In  Rose  v.  Rosa  (Ark.)  supra, 
wherein  it  waa  found  that  a  huabaiid 
acted  toward  his  wife  in  a  manner 
that  was  contemptuous,  neglectful, 
and  indifferent,  and  that  he  was  ud- 
kind  and  harsh,  the  court  held  that  he 
could  not  be  held  guilty  of  such  "cruel 
and  barbarous  treatment"  of  his  wife 
as  to  "endanger  her  life"  within  the 
contemplation  of  the  statute. 

In  Rie  v.  Rie  (1879)  34  Ark.  87, 
wherein  a  husband  had  brought  an 
action  for  divorce,  alleging,  inter  alia, 
cruel  and  barbarous  treatment  endan- 
gering his  life,  it  was  held  that  the 
charge  had  not  been  upheld  by  evi- 
dence showing  great  harshness  and 
unifonn  unkindness  on  the  part  of  the 
wife,  and  a  threat  to  poison  him,  the 
threat  having  been  aubBtantiall7  d«- 
nied. 

In  Haley  Haley  (1884)  44  Ark. 
wherein  a  wife»  in  an  action  for 
divorce,  alleged  that  ber  husband  used 
toward  her  opprobrious  epithets,  etc., 
it  was  held  that  in  spite  of  several  oc- 
casions of  slight  personal  violence  by 
him  there  was  no  proof  to  sustain  a 
charge  of  cruel  and  barbarous  treat- 
ment endangering  life. 

In  Freerking  v.  Freerking  (1865)  19 
Iowa,  34,  a  wife  seisking  a  divorce  al- 
leged such  inhuman  treatment  as  to 
endanger  her  life  It  was  asserted 
that  the  husband  abused  his  wife  by 
the  use  of  profane  language  and  in- 
sulting names  and  by  unjust  accusa- 
tions against  her;  and  further  that  he 
insulted  and  threatened  the  children 
of  his  wife  by  a  former  husband,  and 
neglected  to  provide  all  the  neces- 
saries of  life.  The  court  pointed  oat 
that  in  deciding  whether  life  was  en- 
dangered, general  allegations  must  be 
put  aside  and  consideration  given 
only  to  specific  facts  established  by 
the  evidence,  and  held  that  there  was 
no  evidence  to  Justify  a  divorce. 

In  Rivers  v.  Rivers  (1882)  60  Iowa, 
878,  14  N.  W.  774.  wherein  a  wife 


brought  an  action  for  divorce  on  the 
ground  of  "cruel  and  inhuman  treat- 
ment, such  as  to  impair  the  health  and 
endanger  the  life  of  plaintiff,"  she 
charged  that  her  husband  bad  neglect- 
ed to  provide  for  his  family,  permit- 
ting ^em  to  be  evicted  from  their 
home,  and  that  he  was  of  notoriously 
bad  reputation,  having  been  indicted 
for  a  felony.  No  vic^nce  or  even  vio- 
lent language  was  shown  to  have  been 
used  by  him  toward  his  wife.  The 
court  held  that  there  was  no  evidence 
of  cruel  or  inhuman  treatment. 

In  Ennls  v.  E)nnis  (1894)  92  Iowa, 
107,  60  N.  W.  228,  wherein  an  action 
for  a  divorce  had  be«i  brought  by  th« 
husband  on  the  ground  of  inhuman 
tareatment,  it  appeared  that  at  the 
time  of  the  marriage  and  for  a  long 
time  thereafter  the  wife  had  been  in- 
fatuated with  another  man;  no  mis- 
conduct was  alleged,  but  the  mattv 
formed  a  source  of  constant  irritation, 
with  the  conseqnenee  that  their  home 
lifo  became  a  failure,  and  the  plain- 
tiff's health  became  impaired.  It  waa 
held  that  the  plaintiff's  111  health,  aris- 
ing from  the  effect  of  his  wife's  con- 
duct on  a  sensitive  and  jealous  nature, 
did  not  constitute  "inhuman  treat- 
ment" within  the  statute.  The  court 
said;  "Acts  of  physical  violence  are 
not  necessary  to  constltate  inhuman 
treatm^t.  .  -.-  .  But  trei^ent,  to 
be  inhuman,  must  be  wilful,  and  not 
merely  the  result  of  sickness,  nervous 
derangement,  or  other  wealmess,  for 
which  the  party  guilty  of  it  is  not  re- 
sponsible, and  which  deprives  him  of 
the  power  of  self-control." 

In  Blair  Blair  (1898)  106  Iowa, 
269,  76  N.  W.  700,  wherein  a  wife 
brought  an  action  for  a  divorce,  it  ap- 
peared that  the  husband  was  extreme- 
ly jealous  of  his  wife,  and  that  on 
one  occasion  he  had  induced  a  hired 
boy  to  sign  a  statement  that  she  had 
been  unduly  Intimate  with  him;  he 
also  sou^t  the  boy's  help  in  entrap- 
ping his  wife.  However,  no  violence 
or  threats-  of  violence  were  attributed 
to  the  defendant,  although  the  wife 
was  shown  to  have  been  very  violent  at 
times.  The  plaintiff  was  in  good  healttk 
at  the  time  of  the  separation.  It  waa 
held  the  treatment  of  the  husband  waa 
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not  Bhown  to  have  been  such  as  to  en- 
danger the  life  of  the  wife. 

Wells  T.  Wells  (1902)'  116  Iowa,  69, 
89  N.  W.  98,  was  an  action  for  divorce 
broofht  by  a  husband  with  a  cross 
petition  by  tte  wife,  oskinff  for  di*> 
Toree  on  tiie  ground  of  cruel  and  in- 
taunsn  treatment  It  was  held  that 
treatment  ea^ngering  human  life 
within  the  meaning  of  the  statute  may 
consist  eiUier  of  ''physical  violence, 
which,  in  itself,  endangers  life,"  or  of 
eoadaet  the  effect  of  which  is  to  im- 
pair the  wife's  health.  The  evidmce, 
while  showing  slight  violence^  was 
held  not  to  be  Buflfcient  to  fulfil  -the 
stBtatory  requirements. 

In  Robertson  v.  Robertson  (1906)  — 
lows,  — ,  106  N.  W.  166,  an  action  for 
divorce  brought  by  the  wife,  it  xp- 
peared  that  she  was  a  cripple,  and  that 
her  husband,  a  drunkard  and  an  epilep» 
tie,  with  a  crippled  arm,  had  struck 
her  on  several  different  occasienfl 
whra  divnk.  Beeanse  of  the  refusal 
of  the  husband  to  work  the  wife  was 
sometimes  compelled  to  provide  for 
th«  family.  It  was  held  that  the  evi- 
dence did  not  show  that  the  plaintiff's 
Kfe  was  endangered  hy  the  treatment 
of  her  husband. 

In  Gordon  v.  Gordon  (1864)  4S  Pa. 
226,  wherein  a  husband  charged  that 
his  wife  used  Ticlous  and  obscene  lan- 
enage,  was  guilty  of  immoral  conduct, 
and  had  committed'  acts  of  violence 
a^aittBt  him,  it  was  held  that  such  in* 
dignities  did  not  endanger  life  wltiiin 
the  meaning  of  the  statute. 

7.  Mtaeonduct  of  complainant  iefoating 
divorce. 

A  divorce  will  not  be  granted  where 
the  trratment  alleged  as  endangering 
life  was  proVoked  by  the  misconduct 
of  the  complainant.  Knight  v.  Knight 
(1871)  81  Iowa,  461;  Maben  v.  Maben 
(ir87)  72  Idwa,  658,  84  N.  W.  462; 
Edjerton  v.  Edgerton  (1890)  79  Iowa, 
68,  44  N.  W.  218;  Evans  v.  Evans 
(1891)  82  Iowa,  462,  48  N,  W.  809; 
Owen  V.  Owen  (1894)  90  Iowa,  363, 
■57  N.  W.  887;  Coulthard  v.  Coulthard 
C3894)  91  Iowa,  742,  60  N.  W.  218;  Fel- 
ton  V,  Felton  (1895)  94  Iowa,  739,  62 
N.  W.  677;  Schaffer  v.  Schaffer  (1898) 
106  Iowa,  492,  76  N.  W.  738;  Sylvester 
T.  Sylvester  (1899)  109  Iowa,  401.  80 


N.  W.  647;  Olson  v.  Olson  (1906)  180 
Iowa,  363,  106  N.  W.  768;  Layton  v. 
Layton  (1914)  166  Iowa,  74, 147  N.  W. 
134;  Wiley  v.  Wiley  (1915)  171  Iowa. 
890,  161  N.  W.  205;  Grroves  v.  Groves 
<191fi)  170  Iowa,. 489,  158  N.  W.  69; 
Ghipman  t.  Chapman  (1917)  181  Iowa, 
801, 165  N.  W.  96. 

Thus,  in  the  case  last  cited,  the  court 
said:  "We  hold  one  reason  why  plain- 
tiff is  not  entitled  to  divorce  is  that 
her  own  conduct  brought  upon  her  all 
the  lU  treatment  of  which  she  com- 
plains, and  that  there  is  no  doubt  that 
if  she  had  justly  .appreciated  the  re- 
sponsibilities and  duties  of  her  posi- 
tion, had  properly  regarded  the  fail- 
ings of  her  husband,  and  restrained 
her  pride  and  guarded  her  temper,  she 
might  have  remained  ta  honored  and 
cherished  wife.** 

In  Olson  Olson  (1906)  180  Iowa, 
868, 106  N.  W.  768,  it  was  said :  "Most 
of  plaintiff's  troubles  have  been  of 
her  own  creation,  and  the  remedy, 
therefore,  is  not  through  t^e  divorce 
court,  but  in  ohange  of  conduct  and 
demeanor  toward  her  busbandb" 

However,  where  the  complainant 
has  been  at  fault,  but  not  to  sneh  a  de- 
gree as  to  provoke  i^e  treatment  com- 
plained of,  the  right  to  a  divorce  on 
tiie  ground  alleged  is  not  impaired 
thereby.  Doolittle  v.  Doolittle  (1889) 
78  iowa,  691,  6  187,  48  N.  W. 

616. 

In  Uaben  t.  Habm  (1887)  72  Iowa, 
668,  84  N.  W.  462,  a  wife  sought  a  di- 
vorce on  the  ground  of  inhuman  treat* 
ment  endangering  heir  life.  It  ap- 
peared that  there  were  numerous  quar- 
rels and  "q»ats"  between  the  husband 
and  Wife,  wherein  both  lost  their  tem- 
pers, wiUi  the  result  that  there  were 
occaeional  scuffles  and  tussles  in 
which  the  wife  may  have  been  slightly 
bruised.  On  one  4>ccasion  the  tana- 
band  in  anger  used  a  vile  epithet  in 
addressing  her.  The  court  held  that 
the  evidence  did  not  show  that  the 
plaintiff's  health  had  been  impaired  by 
anything  that  had  been  done,  and 
pointed  out  that  their  troubles  were 
due  to  the  failure  of  both  to  curb  their 
tempers  and  tongues. 

In  Edgerton  v.  Edgerton  (1890)  79 
Iowa,  68,  44  N.  W.  218,  wherein  a  wife 
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songrht  a  divorce,  alleging  "inhnman 
treatment  endangering  life,"  it 
peared  that  the  parties  were  very  con- 
tentious, and  on  the  trial  there  were 
accusations  and  counter  accusations 
of  improper  acts  and  threatenings. 
The  court  held  that  there  was  no  evi- 
dence showing  life  to  be  endangered. 

In  Evans  v.  Evans  (1891)  82  Iowa, 
462,  48  N.  W.  809,  an  action  for  di-t 
vorce  was  brought  hy  a  wife  on  the 
ground  of  inhuman  treatment  endan- 
gering her  life.  It  appeared  that  the 
husband  used  "indecent  and  profane 
language  in  the  presence  of  hia  wife 
and  child,"  that  he  cursed  her,  threat- 
ened her  life,  and  accused  her  of  un- 
ehastity.  It  was  shown,  however,  that 
the  plaintiff  was  guilly  of  ing>roper 
cojaduct  with  other  men,  and  that  she 
had  little  regard  for  her  husband's 
feelings.  Zt  was  held  that  the  plain- 
tiff was  not  such  a  sensitive  person 
that  her  life  was  endangered  by  the 
conduct  of  the  defendant,  whose 
'treatment  of  the  plaintiff  was  for  the 
most  part  kind  when  he  was  not  pro- 
voked by  her  improper  language  and 
conduct." 

In  Coulthard  v.  Coulthard  (1894) 
»1  Iowa,  742,  60  N.  W.  218,  wherein  a 
wife  brought  an  action  for  divorce  on 
the  ground  of  cxutA  and  inhuman 
treatment  in  that  her  husband  had 
charged  her  witli  adultery,  the  court 
held  that,  the  charge  having  been  well 
founded;  no  divorce  was  justified. 

In  Owen  v.  Owen  (1894)  90  lowa^ 
865,  57  N.  W.  887,  wherein  a  wife,  aged 
twenty-seven,  brought  an  action  for 
divorce  on  the  ground  of  such  ini 
human  treatment  as  to  oidanger  her 
life,  it  appeared  that  her  husband  was 
an  old  man  of  seventy-seven  years, 
th&t  she  often  provoked  him  to  anger, 
and  on  one  occasion  when  he  had  used 
violence  and  thrown  her  to  the  floor, 
■he  had  been  guilty  of  striking  him  on 
the  head  with  a  chisel.  It  was  held 
that  the  inhuman  toeatment  com-^ 
plained  of  was  the  result  of  the  plain- 
tiff's own  misconduct. 

In  Fdton  V.  Felton  (1895)  94  Iowa, 
789,  62  N.  W;  677,  an:  action  for  di- 
vorce brought  by  a  wife  on  the  ground 
of  cruel  and  inhuman  treatment  en- 
dangering her  life,  it  Appeared  that 


bol^  husband  and  wife  bad  bem  abu- 
sive and  violent  toward  each  other; 
the  husband  had  cursed  her,  charged 
her  with  unwifely  conduct,  put  her 
mother  and  sister  out  of  his  house,  and 
had  struck  her;  tiie  wife  admitted 
quarreling  with  him,  threatening  him 
with  a  knife,  and  throwing  a  stove 
door  at  him.  It  was  held  that  there 
was  tfothing  to  show  that  the  plain- 
tiff's life  had  been  endangered.  Con- 
cerning tiie  husband,  the  court  said: 
"He  has  not  always  exercised  the  for- 
bearance and  self-control  he  should 
have  done,  but  the  plaintiff  gave  him 
much  cause  for  complaint,  and  was 
fully  as  much  to  blame  for  their  do- 
mestic trouble  as  he  was." 

In  Schaffer  v,  Schaffer  (1898)  106 
Iowa,  492,  76  N.  W.  738,  a  husband, 
seeking  a  divorce,  charged  bis  wife 
with  abuse,  violence,  threats,  and 
neglect,  so  that  his  health  was  im> 
paired  and  his  life  endangered.  It 
was  shown,  however,  that  until  the 
employment  of  a  certain  domestic^ 
with  whom  the  husband  became  too 
intimate,  tiiere  waa  Uttle  ground  focr 
eomplaint  of  the  wife's  behavior.  For 
his  conduct  with  the  domestic,  thitt 
husband  was  expelled  from  church. 
It'was  held  that  he  was  responsible  for 
his  troubles,  such  as  they  were,  and 
that  his  condition  afforded  no  ground 
for  relief. 

In  Sylvester  v.  Sylvester  (1899)  109 
Iowa,  401,  80  N.  W.  647,  an  action  for 
divorce  brouf^t  hy  a  wife  on  th« 
ground  of  inhuman  treatment  endan- 
gering her  life,  it  appeared  that  there 
had  been  difficulties  from  the  day  o^ 
their  marriage;  the  husband  had  been 
guilty  of  threats  and  violence  on  a 
number  of  occasions;  he^had  put  her 
out  of  the  house  in  her  night  clothes, 
had  thrown  things  at  her,  and  had 
been  generally  abusive.  It  was  shown, 
however,  that  the  plaintiff  also  had 
been  abusive  and  violent,  and  in  con- 
sequence had  provoked  her  husband. 
It  was  held  that  the  life  of  the  plain- 
tiff had  not  been  endangered  by  her  _ 
treatment  at  the  hands  of  the  defend- ' 
ant.  The  court  said:  "Both  were  in 
fault,  neither  exercised  the  forbear- 
ance nor  manifested  the  consideration 
for  the  rights  and  desires  of  the  other 
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which  their  relation  demanded,  and, 
although  the  husband's  conduct  is 
without  justification,  we  are  not  pre- 
pared to  say  that  it  was  more  repre* 
bensible  than  was  that  of  the  wife" 

In  Olson  Olson  (1906)  180  Iowa, 
868, 106  N.  W.  758,  an  action  for  di- 
vorce brought  by  a  wife  on  the  ground 
of  cruel  and  inhumui  treatment  en- 
dangering the  life  and  health  of  the 
plaintiff,  it  appeared  that  there  were 
a  few  unimportant  threats  on  hia  part, 
rod  that  the  incident  relied  upon  by 
the  wife  to  prove  ber  ease  was  merely 
a  fight  for  Bttpranaey  in  the  fkniily. 
The  plaintiff  attempted  to  interfere 
with  tiie  defendant  in  regard  to  the  dis- 
posal of  some  junk  and  he  used  only 
the  force  necessary  to  make  her  desist. 
It  was  held  that  a  decree  of  divorce 
was  unwarranted,  and  that  both  par- 
ties were  at  fault  in  the  matter;  The 
court  said:  "Most  of  plalnUfl's  tron* 
bles  have  been  of  her  own  oreationt 
and  the  rmedy,  therefore,  ia  not 
through  the  diworee  court,  but  in 
change  of  conduct  and  demeanor  to- 
ward her  husbahd." 

In  Layten  v.  LAyton  (1914)  166 
lewa,  74,  147  N.  W.  134,  an  aeti<m  for 
divorce  brought  by  a  wife  on  the 
ground  of  cruel  and  inhuman  treat- 
ment, it  appeared  that  the  plaintiff  had 
interfered  with  the  defendant  when 
he  was  punishing  <»ie  of  their  chil- 
dren, wherpupon  he  pushed  her  out  of 
the  door,  the  defendant  claiming  that 
the  plaintiff  was  armed  with  a  knife 
at  the  time  and  that  he  acted  ip  selfr 
defense.  The  wife  also  complained  of 
neglect  and  abusive  language  used  to- 
ward her,  but  it  was  shown  that  she 
bad  assumed  an  attitude  of  mental 
hostility.  It  was  held  that  the.  plain- 
tiff was  in  large  measure  responsible 
for  the  situation  of  which  sh^  oom- 
I^ned,  and  tiiat  she  had  not  sus- 
tained by  her  evidence  the  claim  that 
her  life  was  endangered  by  cruel  and 
inhuman  treatment. 

In  Groves  v.  Groves  (1916)  170 
Iowa,  489,  ISS  N.  W.  69,  an  action  for 
a  divorce  brought  by  a  husband,  the 
plaintiff  charged  that  the  defefadaaf  a 
treatment,  consisting  of  the  use  of  vile 
and  abusive  language  toward  him, 
"tircuiating  false  and  malioioUB  rer 
6  A.L.R.— 46. 


ports"  about  him,  and  violent  assaults 
upon  him,  had  endangered  his  life.  It 
appeared,  however,  that  practically  all 
the  trouble  arose  from  the  wife's  well- 
founded  jealousy,  and  that  the  plain- 
tiff had  mlscondueted  himself  with 
other  women,  a  visit  of  one  of  these 
women  to  tils  home  having  called  forth 
one  of  the  acts  of  violence  charged 
against  the  defendant.  It  was  held 
that  there  was  absolutely  no  evidence 
lowing  the  plaintiff's  life  to  have 
been  endangered  so  as  to  justify  a  di- 
vorce. 

In  Wiley  v.  Wiley  (1916)  171  Iowa, 
890,  161  N.  W.  206,  wherein  a  wife 
brought  an  action  for  a  divorce  on  the 
ground  of  cruel^  and  inhuman  treat- 
mcnt,  it  appeared  that  the  plaintiff, 
who,  previous  to  her  marriage,  had 
been  living  with  questionable  people, 
aroused  her  husband's  jealousy  by 
writing  to  a  mah,  an  oM  friend,  tell- 
ing him  that  she  loved  htm  and  was 
tired  of  her  husband.  There  were  also 
many  vulgar  post  eards  received  by 
her  from  this  man.  It  was  shown  that 
the  defendant  became  abusive  toward 
his  wife  and  used  violence  upon  her. 
It  was  held  that  it  was  not  the  fault 
of  the  husband,  since  the  correspond- 
ence mentioned  had  made  it  impossible 
for  him  to  treat  his  wife  as  he  had 
prior  to  that  time.  The  court  said: 
"The  record  fails  to  establish  cruelty 
on  defendant's  part,  endangering  the 
life  of  plaintiff,  and  this  was  essential 
to  justify  the  entry  of  a  decree." 

In  Chapman  v.  Chapman  (1917)  181 
Iowa,  801,  165  -N.  W.  96,  an  action  for 
divorce  brought  by  a  wife,  it  appeared 
that  l^e  cruel  and  inhuman  treatment 
charged  consisted  of  accusations  of 
unwifely  conduct,  of  the  use  of  vile 
and  abusive  language  toward  her,  of 
alienating  her  son's  affections,  and  of 
two  instances  of  considerable  physical 
violence,  one  of  which  the  defendant 
denied,  the  other  having  been  done  in 
self-defense,  after  he  had  been  struck 
by  a  large  dish  thrown  at  him  by  the 
plaintiff.  It  was  shown  that  the  plain- 
tiff had  failed  in  a  former  effort  to  ob' 
tain  a  divorce,  that  she  returned  to 
her  husband  in  an  unfriendly  mood; 
with  the  intention  of  repeating  her 
effort  to  obtain  a  divorce,  that  she  was 

Digitized  by  GooqU 


722 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [6  A.LJL 


easily  angered  and  exceedingly  pro- 
fane and  abasive  when  so  angered, 
and  that  on  one  occasion. she  had  been 
exc^diilgly  violent,  and  had  thrown 
the  dish  above  mentioned.  ^  The -court 
said :  "We  hold  one  reason  why  plain- 
tiff is  not  entitled  to  divorce  is-  that 
her  own  conduct  brought  upon  her  all 
the- ill  treatment  of  which  she  com- 
plains, and  that  there  is  no  doubt  that 
if  she  had  justly  appreciated  the  re- 
sponsibilities  ahd  duties  of  her  pofu- 
tion»  had  properly  regarded  the  fail* 
ings  of  her  husband  and  restrained 
her  prlde^  and  guarded  her  temper,  she 
might  have  remained  an  honored  And 
cherished  wife.  ...  We  find  tliat 
defendant's  conduct  towards  his  wife 
was  by  no  means  such  as  It  should 
have  been;  that  he  did  unquestionably 
at  times  mistreat  her,  but  that  there 
is  substantially  no  evidence  of  perma- 
nent impairment  of  health;  and  that 
none  of  tiieae  cases  of  physical  vio- 
lence complained  of  was  calculated  to 
endanger  life.*' 

'  VI.  Bute  in  Alabama. 

In  Alabama  actual  physical  violence 
or  a  reasonable  apprehension  thereof 
is  necessary  under  the  statute,  which 
provides,  as  a  ground  for  divorce,  ac- 
tnal  violence  attended  with  danger  to 
life,  etc.  Goodrich  v.  Goodrich  (1870) 
44  Ala.  670;  Folmar  v.  Folmar  (1881) 
69  A)a.  84;  Wood  v.  Wood  (1885)  80 
Ala.  264. 

In-Fohnar  v.  Folmar  (1881)  69  Ala. 
84,  the  court  said:  There  mntft  be 
actual  violence  inflicted  on  the  per- 
son of  the  wife,  attended  with  danger 
to  her  life  or  health,  or  sach  conduct 
on  the  part  of  the  husband  as  gen- 
erates a  reasonable  apprehension  of 
such  violence.'* 

In  Wood  V.  Wood,  supra,  it  was 
said:  '*Under  the  statute,  it  is  requi- 
site that  tii«e  shall  be  physical  or 
bodily  violence  or  a  reasonable  appre- 
hension of  such  violence,  as  distin- 
guished from  harsh  and  criminatory 
words,  rude  and  offensive  manners, 
want  of  civil  attention,  or  other  eon- 
duct  which  wounds,  the  feelings, 
shocks  the  aensibilities,  and  occasions 
grief  and  sorrow  and  domestic  inf  elic- 
ily,  but  does  not  cause  a  reasonable 
apprehension  of  bodily  harm." 


But  acts  falling  short  of  physical 
violence  and  consisting  of  harsh,  rude, 
and  insulting  conduct  may  tend  to 
show  the  animus  by  which  the  hus- 
band was  movM  in  his  violent  con- 
duct. Goodrich  V.  Goodrich,  supra. 

In  .  the  report  of  this  case  it  was 
Bhown  that  Tiolokee  bad  been  done 
to  a  wife  by  her  husband;  she  had 
appeared  with  her  cheek  wounded, 
her  lips  bruised  and  bleeding,  and  her 
z&other  testified  tiiat  there  bad  been  a 
contusion  on  her  side.  It  was  held 
that  a  divorce  allowed  by  statute 
"when  the  husband  has  committed  ac- 
tual violence  on  her  person,  attended 
wifik  danger  .to  life  or  heidth;  or  when, 
from  his  conduct,  there  is  reason- 
able apprehension' of  such  violence," — 
had  been  properly  firanted.  Concern- 
ing numerous  insults  which  the  wife 
had  suffered,  the  -court  said:  *lt  is 
true,  that  these  acts  of  extreme  vul- 
garity and-  rudeness,  alone,  would  not 
jasti^  a  divorce  in  favor  of  the  wife, 
though  they  might  wholly  undennine 
hctr  peace  of  mind  and  health ;  bat  tiiey 
show  the  animus  of  the  husband,  and 
afford  the  court  a  measure  by  which 
to  ertimate  the  import  of  other  acts 
of  a  more  violent  character.  For  this 
purpose  th^  are  legitimate.** 
.  In'Folmar  v.  Folmar  (18$1)  69  Ala. 
84,  an  action  for  divorce  brought  by  a 
wife,  It  was* 'Shown  lAat  the  husband, 
moved  by  an  unjustified  jealousy, 
brought  against  his  wife  degrading: 
charges  of  infldeli^,  his  humiliating 
conduct  continuing  for  a  number  of 
years.  It  was  held  that  "such  charges, 
by  themselves,  are  not  enough  to  au- 
thorize a  divorce.  There  must  be  ac- 
tual violence  inflicted  on  the  person  of 
the  wife,  attended  with  danger  to  her 
life  or  health,  or  such  conduct  on  the 
part  of  the  husband  as  generatee  a 
reasonable  apprehension  of  such  vio- 
lence. There 'being  proof,  however,  of 
personal  violence,  actual  or  threat- 
ened, insulting  or  offensive  language 
is  .received  as  evidence  in  aid  of  it.'* 
Since  there  was  in  this  case  some 
proof  of  actual  violence  and-  a  threat 
thoreof  by  the  husband,  the  decree  of 
divorce  was  upheld. 

In  Wood  V.  Wood,  snpra,  a  wife 
sought  a  divorce,  alleging  disgraceful 
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conduct  on  th«  part  of  the  hasband  in 
that  he  neglecteid  ber  while  ill,  treated- 
faer  like  a  Mrvant*  and  disregarded 
the  oblisationa  of  his  marriase  tows. 
It  was  held  that  since  tiiere  was  "no 
allesstion  of  actual  violence  on  her 
person,  or  of  threat  or  conduct  from 
which  there  is  reaaoaable  apprehen- 
Bion  of  such  violence"  she  had  not 
utisfied  the  reqairements  of  the  stst* 
vte  under  which  the  acti<m  was 
bnu^t 

In  Hay  T.  May  (1905)  —  Ala.  — ,  39 
So.  679,  wherein  a  wife  brou^rht  a  bill 
for  a  divorce  on  the  ground,  inter  alia, 
of  cruelty,  it  was  held  that  the  re- 
quirements of  the  statute  for  proof  of 
"actual  violence  on  her  person,  at- 
tended with  danger  to  life  or  health," 
had  not  been  satisfied  bj  the  ubcoi^ 


roborated  evidence  of  the  wife  there- 
on, said  evidence  being  considwed  too 
general  and  too  indefinite  as  to  time 
ud  eircumstavees,  and  also  as  indica- 
tive that  the  violence,  if  any,  had  been 
eond(med.  And  where  the  wife  had 
been  guilty  of  misconduct,  she  was 
considered  to  have  been  to  Uame  in 
provoking  her  husband  to  abuses.' 

In  Morrison  v.  Morrison  (1910)  165 
Ala.  191,  61  So.  743,  it  was  held  that 
the  proof  of  violence  on  the  part  of 
the  husband  was  yexy  wealc,  and  that 
if  believed,  it  was  doubtful  whether  it 
was  sufficient  to  endanger  the  life  or 
health  of  the  wife  or  to  create  any  rea- 
sonable ai«»rehensioa  thjareol 

B.  & 


VORIS  FOX,  Appt., 

V. 

FORTT-FOUR  CIGAR  COMPANY,  Respt 

JTew  Versey  Oowt  of  Brron  ana  AppetOa—Junm  IS,  X917» 

(90  M.  J.  L.  483,  101  AtL  184.) 

Evidence  —  stat^ent  to  attorney  after  termination  of  rdation  —  privl* 
lege.  ^  .  • 

1.  A  communication  made  hy  a  party  to  an  attorney  after  the  latter's 
employment  has  terminated  is  not  privileged,  and  the  attcnney  may  be 
compelled  to  disclose  the  information  so  acquired. 

[See  note  an  this  question  beginning  on  page  728.1 

mtness  —  contradicting  own. 

2.  While  a  party  cannot  impeach  a 
witness  called  by  him,  which  is  done 

showing  by  general  evidence  that 
he  is  unworthy  of  belief,  he  may  nev- 
eitiieless  show  that  such  witness  has 
made  other  and  different  statements 
tnm  those  to  which  he  has  testified. 
That  is  contradicting,  not  impeaching, 
&e  witness. 

Erldence  —  letter  to  attorney. 
8.  When  a  party  writes  a  letter  to  a 

Hesdnotes  by  Walker,  Oh. 


member  of  the  bar,  whose  relation  as 
counsel  to  the  former  had  ceased,  if, 
in  fact,  there  ever  had  been  such  rda- 
tionship  between,  them,  which  letter 
contained  statements  tending  to  prove 
a  fact  concerning  Uie  question  of  mas- 
ter and  servant,  which  was  pertinent 
to  the  issue,  the  letter  is  not  a  priv- 
ileged communication,  and  Is  com- 
petent evidence  against  tiie  p9ity 
writing  it 
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Appeal  by  plaintiff  from  a  judgment  of  the  Supreme  Court  on  direction 
of  a  verdict  for  defendant  in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligence  of  defend- 
ant's servant.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bourgeois  ft  Coulomb,  for  Missell  v.  Hayes,  86  N.  J.  L.  348,  91 
appellant:  Atl.  322. 


A  communication  between  attorney 
and  client,  to  be  privileged^  must  have 
been  made  while  the  relation  of  attor- 
ney and  client  existed. 

Yordan  v.  Hess,  18  Johns.  492 ; 
Ohillicothe  Ferry,  Road  &  Bridge  Co. 
T.  Jameson,  48  III.  281;  Jennings  v. 
Sturdevant,  140  Ind.  641,  40  N.  E.  61 ; 
Turner's  Estate,  167  Pa.  609,  31  Atl. 
867;  Lanaaa  v.  State,  109  Md.  602,  71 
Atl.  1058;  4  Wigmore,  Ev.  §  2304;  Cuts 
V.  Pickering,  1  Vent.  197,  86  Eng.  Re- 
priht,'133;  Foster  v.  Hall,  12  Pick.  89, 
22  Am.  Dec.  400;  Marsh  v.  How,  36 
Barb.  649;  State  v.  Loponio,  36  N.  J. 
L.  J.  373;  Bartlett  v.  Bunn,  56  Hun, 
607,  10  N.  Y.  Supp.  138;  Henderson 
V.  Terry,  62  Tex.  281;  Trask  v.  People, 
161  III.  523,  38  N.  E.  248. 

The  jury  should  have  been  permit- 
ted to  find  whether  the  automooile  at 
the  time  of  the  accident  was  being  used 
for  the  purposes  of  the  defendant  com- 
pany. 

Missell  V.  Hayes.  86  N.  J.  L.  348,  91 
Atl.  322;  Denison  v.  McNorton,  142 
C.  C.  A.  631,  228  Fed.  401;  Moon  v. 
Matthews,  227  Pa.  488,  29  L.R.A.  (N.S.) 
866,  186  Am.  St.  Bep.  902,  76  Atl.  219; 
Guinney  v.  Hand,  153  Pa.  404,  26  Atl. 
20;  Holler  v.  Boss,  68  N.  J.  L.  324,  69 
L.R.A.  943.  96  Am.  St  Rep.  646,  63  Atl. 
472;  Stone  v.  Hills.  46  Conn.  47,  29 
Am.  Bep.  635;  Bennett  v.  Busch,  76 
J.  L.  240,  67  Atl.  188. 

Statements  of  the  general  manager 
of  a  corporation,  made  at  its  office,  of 
which  he  was  apparently  in  charge,  as 
a  consequence  of  which  proceedings 
in  an  action  by  the  corporation  were 
actually  stayed,  accompanied  by  evi- 
dence of  his  subsequent  acting  with 
authority  in  t^e  matter,  are  admissible 
in  evidence  against  ibe  corporation. 

Carey  v.  Wolff,  72  N.  J.  L.  610,  63 
Atl.  270;  Agricultural  Ins.  Co.  v.  Potts, 
66  N.  J.  L.  158;  39  Am.  St.  Bep.  637,  26 
Atl.  27,  587;  Hill  v.  Adams  Exp.  Co. 
77  N.  J.  L.  19,  71  Atl.  688. 
■  Mr.  C  L.  Col^  for  respondent: 

As  tiie  defendant  is  a  corporation, 
the  burden  was  cast  upon  the  plain- 
tiff to  show  that,  at  the  time  of  the 
accident,  the  driver  of  the  automobile 
was  a  servant  of  the  corporation,  and 
engaged  in  business  for  his  master. 


Defendant  is  a  corporation  and  can- 
not be  bound  by  any  act  or  statement 
unless  made  by  one  duly  authorized  to 
act  and  speak. 

King  V.  Atlantic  City  Gas  &  Water 
Co.  70  N.  J,  L.  679,  58  Atl.  345;  Thom- 
son V.  Central  Pass.  R.  Co.  80  N.  J.  L. 
328,  78  Atl.  152. 

Walker,  Ch.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  at  law  for 
damages  growing  out  of  an  acci- 
dent to  the  plaintiff  by  QoIUsion 
with  an  automobile  while  he  and  an- 
other were  riding  on  a  motorcycle 
along  a  public  road  in  Atlantic 
county.  On  August  16,  1915,  the 
plaintiff  and  his  companion  were 
travding  along  the  road  in  the 
motorcycle,  when  an  automobile 
driven  by  a  director  and  officer  of 
the  defendant  company  approached^ 
and  a  collision  occurred,  which  de- 
mrfished  the  motorcycle  and  injured 
the  plaintiff.  One  defense  was  that, 
at  ^e  time  of  the  accident,  the  car 
was  not  being  used  for  the  purposes 
of  the  defendant  company,  and 
therefore  the  company  was  not 
liable  to  the  plaintiff. 

During  the  progress  of  tha  trial, 
for  the  purpose  of  showing  that  the 
car  was^being  used  for  the  purposes 
of  the  company,  and  for  the  pur- 
pose of  showing  an  inconsistent 
statement  made  by  Max  Lipschiitz» 
the  assistant  treasurer,  certain  let- 
ters to  W.  Frank  Sooy,  Esq.,  a  mem- 
ber of  the  bar,  were  offered  and 
admitted  in  evidence.  After  the  tes- 
timony had  been  concluded,  tiie  let- 
ters were  excluded  by  order  of  the 
court,  to  which  an  exception  was 
noted.  The  judge  then  directed  a 
verdict  in  favor  of  the  defendant,  to 
which  exception  was  taken,  and  the 
plaintiff  appealed. 

The  defendant  compiiny  in  Its  an- 
swer admitted  that  on  tiie  day  of 
the  accident  it  was  the  registered 
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owner  of  a-  certain  touring  car  which 
W&B  being  driven  by  Max  Lipschutz, 
who  was  a  stockholder,  director,  and 
officer  of  the  company,  but  denied 
that  the  car  was  being  driven  by 
him  as  such  stockholder,  officer,  di- 
rector, agent,  or  employee. 

Max  Lipschutz  was  called  by  the 
plaintiff  and  testified  that  he  was 
assistant  treasurer  of  the  defend- 
ant company,  whose  president  waa 
his  father,  Benjamin  Lipschutz, 
and  whose  assist^t  secretary  was 
George  M.  Lex;  that  the  defendant 
did  quite  extensive  advertising 
through  New  Jersey  by  signs.  He 
testified  to  the  genuineness  of  a 
letter  dated  December  15,  1915,  as 
to  his  own  and  L^'s  signatures 
thereon.  Asked  what  was  the  ob- 
ject of  his  tour  through  South 
Jersey  on  the  day  in  question,  he 
answered  that  he  had  promised  his 
sister,  who  was  sick,  a  little  ride 
and  outing  for  her  friends,  and  it 
was  for  that  purpose  alone  that  he 
took  them  out  that  afternoon. 
Asked  whether  at  l^at  time  he  was 
engaged  on  the  basiness  of  the  com- 
pany, he  answered  that  he  always 
lookeid  around  (meaning  for  and  at 
the  signs) ,  but  that  the  idea  of  tak- 
ing them  out  that  day  was  for 
pleasure  alone.  He  could  not  re- 
member whetiier  he  stated  to  the 
the  officers  of  ttie  company  that  he 
was  going  out  on  the  business  of 
the  company  that  day.  Shown  the 
letter  again,  and  asked  to  tell 
whether  he  informed  the  secretary 
that  he  was  out  on  business  of  the 
company  that  day,  he  iirst  answered 
"No,"  and  then  'Tea."  He  after- 
wards said  that  he  had  not  gone 
out  to  inspect  the  signs  on  that  day. 

W.  Frank  Sooy,  Esq.,  counselor  at 
law,  was  called  by  the  plaintiff,  and 
testified  he  was  one  of  the  firm  of 
Bolte,  Sooy,  &  Gill ;  that  he  met  Mr. 
Lipschutz,  Sr.,  and.  Mr.  Lipschutz, 
Jr.,  and  talked  the  situation  over 
with  them ;  that  he  was  notified  by 
the  defendant  company  that  he  was 
representing  Max  Lipschutz;  that 
he  was  never  fbrnuUIy  employed  by 
the  company ;  that  he  handed  the  let- 
ter in  question  to  Mr.  Stern,  who  was 


associated  with  Messrs.  Bourgeois 
&  Coulomb,  attorneys  for  the  plain- 
tiff, to  carry  out  an  agreement  he 
had  with  Mr.  Stem  as  to  the  form  of 
answer  that  would  be  iUed  by  the 
company,  leaving  out,  as  defendants, 
Max  Lipschutz  and  his  father. 

Benjamin  Lipschutz  testified  that 
he  instructed  his  son,  Max,  on  the 
day  in  question,  not  to  take  his  sister 
out,  but  to  attend  to  certain  busi- 
ness; that  the  car  had  been  owned 
by  the  company  for  a  couple  of 
years,  and  was  bought  to  entertain 
customers  and  for  other  business; 
that  it  was  used  by  his  son,  by  Mr/ 
Funk  (secretary  of  the  company), 
and  Mr.  Lex ;  that  it  was  primarily 
bought  for  the  purposes  of  the  com- 
pany and  the  benefit  and  conven- 
ience of  its  officers,  and  also  for  the 
purpose  of  taking  out  his  sick 
daughter.  ' 

In  view  of  the  testimony  of  the 
Lipschutzes,  father  and  son,  to  the 
effect  Hist  the  young  man  was  not 
out  on  the  business  of  the  company 
that  day,  it  became  highly  important 
to  the  plaintiff  to  have  in  evidence 
the  letter  from  the  assistant  secre- 
tary to  Mr.  Sooy,  in  which  it  is  sta1> 
ed,  intOT  alia,  that  Max  Lipschuts 
would  testify  at  the  trial  that  he 
was  driving  the  car,  combining 
both  business  and  pleasure.  The 
following  is  a  co|iy  of  the  letter : 

"Benjamin  Lipschutz,  President 
and  Treasurer.  Mahlon  A.  Funk, 
Secretary  and  Sales  Manager. 
Max  Lipschutz,  Assistant  Treas- 
urer. George  M.  Iiex,  Assistant 
Secretary.  Forty-Four  Cigar  Com- 
pany, Incorporated,  Lipschutz's 
44  Cigars.  Adion  Cigars.  Busi- 
ness ^tablished  by  Benjamin  Lip- 
schutz 189S.  Main  Office  and  Fao* 
tory,  N.  E.  Cor.  11th  and  Wharton 
Streets,  Philadelphia.  F.  O.  Ad-^ 
dress.  Southward  Station.  Address 
all  communications  to  company. 
December  16,  1916.  Bolte,  Sooy,  & 
Gill,  21  Law  Building,  Atlantic  City, 
N.  J.  Attention  of  W.  Frank  Sooy, 
£sq.  Gcoitlemen: — The  writer  has 
your  letter  of  the  13th  inst.  ad- 
dressed to  Mr.  Max  Lipschutz.  The 
answer  as  filed  by  the  insurance 
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company  is  about  what' we  expect- 
ed, nevertheless,  the'  policy  that 
they  issued  to  us  calls  for  business 
and  pleasure/ and  as  Mr.  Miax  Lip- 
schutz  was  an  officer  6t  the  com^ 
pany,  we  feel,  under  the  terms  of 
the  contract,  that  he  had  a  perfect 
i*ight  to  drive  the  car.  You  can  rest 
assured  that  Mr.  Mak  Lfpschutz  at 
tihe  trial  will  testify.  First  .That 
the  company  owned  the  car.  Sec-' 
ond.  That  he  wais  driving:  the  car^ 
combining  both  pleasure  and  busi- 
ness. Third.  That  he  is  an  officer 
pf  the  company..  Jn  order  to  .fulfil 
your  wishes  in  the  matter,  I  am 
having  a  postscript  in  this  letter 
which  is  signed  by  Mr<  Max.  Lip- 
sc&utz.  Very  truly  yoiirs,  '44'  Ci- 
gar Compfmy,  Inc.,  Geo.  M..  hex. 
Asst.  Sec.  L-AH. 

*T.  S.— W.  Frank  Sooy, ;  Esg. 
The  lioeU  covered  by.  Mc.  Lex 
above  will  bb  testified  to  by  tte  at 
the  Irial. 

■  "Very  truly  yours.  Max  ■  Lip^ 
achutz." 

The  letter  was  offered  to  contra^ 
diet  Max  Lipschutz,  and  as  an  ad- 
mission by  the  company:  Counsel 
for  the  defendant  states  in  his  brief 
that  there  is  not  the  slightest  evi- 
denpe  that  the  writer,  who  signed 
himself  "Assistant  Secretary,"  was 
such,  or  that  he  had  authority  to 
bind  the  company.  Thi^  is  evident- 
ft  misconception  on  the  part  of 
e  leanied  counsel  Who  argued  the 
case  for  the  defendant.  "tSsx  Lip- 
schutz testified  that-  he  was  the 
assistant  treasurer,  and  that  Mr. 
Let  was  the  -company's  -Assistant 
secretary.  As' to  whether  they  had 
auUiorily  to  bind  the  company  was, 
in  all  the  circumstances  of  the  case, 
at  least  inferable.  The  question  re^ 
m^s:  Was  the  letter'  properly 
excluded?  We  thiak  not  It  should 
have  been  admitted,  and  the  case 
submitted  to  the  jury. 

Counsel  for  the  defendant  argues 
that  the- attempt  to  put  the  letter 
in  evidence  Was  for  the  purpose  of 
impeaching  the  iJlaintiiFs  witness; 
This  is  not  so.  The  attempt  was  to 
contradict  the  witness.  The  inhibU 


OBTS,  ANNOTATED.         [6  AXJt. 

tion  is 'only  that;  a  party  balling  a 
witness  will  not  be  permitted  afteiv 
wards  to  impeach  his  general 
utation  for  truth  or  veracity  by 
general  evld«ice  tending  to  show 
him  to  be  -  imworthy  -of-  belief. 
Ingersoll  v.  ^iglish,  66  N.  L.  468, 
49  Atl.  787.  A  party  to  a  suit  is  not 
precluded  fi*om  proving  the  truUi 
of  any  particular  fact  by  c(wnpetent 
testimony  in  direirt  contradiction  to 
that  to  which  any  of  the  witnesses 
called  by  him  may  have  testified. 
Schreiber,  v.  Public  -Service  R.  Co. 
89  N.  J.  L.  .183,  98  Atl.  316.  It  is 
atwrays  allowable  to  show  that  a 
witness  has.  made  other  and  differ^ 
ent  statements  than  those  to  which 
he  testifies.  Vice  Chancellor  Pit- 
ney, in  Thorp  v.  Leibrecht,  56  N.  J. 
Eq.  499,  at  page  602,  39  Atl.  361, 
states  that  the  rule  forbidding  a 
party  calling  a  witness  to  off er  evi- 
dence for  i£e  purpose  of  impeach- 
ing his-'g^ieral  character  for  truth 
aiid  veracity  falls  far  short  of  for- 
bidding the  paiiiy  to  show  by  any 
legitimate  evidence  that  the  wit- 
ness. hsL3  i  testified  to  what  is  not 
true  in  a  matter  material  to  Hie  is- 
sue. This  role  wiAs  approved  by 
this  court  in  Buchatian  v.  Buchanan, 
73  N.  J;  Eq.  544,  at  page  646,  68  Atl. 
780.  Although  in  Thorp  V.  Leib- 
techt  and  Buqhansf^  v.  Buchanan 
the  witnestes  called  by  eomplainante 
were  d'ef  endantst,  the  rule  is  not  re- 
stricted to  such  -witnesses,  that  is, 
witnesses  Who  aPe  adversary  par- 
ties, but  id  as  brtlad  as  the  state- 
ment in  Buchanan  v.  Buphanan,  at 
page  546  of  73  K.  j;  E^.,  that  "the 
rule  against  impeachment  .  denies 
the  right  to  impeach  the  general 
reputation  of  the  witness  for  truth, 
but  does  not  deny  the  right  to  show 
that  the  whole  or  any  part  of  the 
testimony  of  the  witness  is  untrue." 
:  In  fact,  counsel  for  defendant 
concenles  this  in  his  brief,  where  he 
says :  .  '"While  the  law  permits  one 
who  calls  a .  witnesai  to  contradijct 
him,  it  does  not  permit  impeach- 
ments" ,  ■ 
Inpeachmentf.DB  shown*  is  an  at- 
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tack  upon  a  witness's  general  repu- 
tation for  trutb  anif 
veracity ;  and  as 
that  which  ww  at- 
tempted m  this  case  was  not  aaeh< 
an  attack,  but  only  a  contradiction 
of  the  witness's  statement,  the  let- 
ter was  admissible  upon  th&t  scfore. 

It  is  next  objected  on  behaU  of 
the  def^dant  that  the  letter  was  k 
Iffivileged  communication  by  d»- 
fendant,  addressed  to  the  attorneys, 
Messrs.  Bolte,  Sooy,  &  Gill.  Whilfe 
addressed  to  them,  it  was  marked 
for  the  "Attention  of  W.  Frank 
Sooy,  Esq./'  appears  to  have 
had  charge  of  the  niatter  so  far  as 
his  firm  was  concerned  with  it,  if  at 
all  Mr.  Sooy  was  called  as  a  ^t^ 
M88  by  the  piamtiff,  and  asked 
whether  he  or  his  Arm-  represented 
the  defendant  company,  and  an- 
swered that  he  would  rathei<  tell 
vhat  they  did ;  that  he  did  not  know 
how  to  answer  l^e  qneation  riglltly. 
He  also  stated  that  he  was  advim 
tint  he  was  ret>resenting  Max -Lip- 
sdtutz,  and  that^  Judse  Starr,  he 
thought  it  was,  would  take  care  of 
the  defendant  eobipany.  As  a  f act^ 
ivdge  Starr  did  represent  the  com-t 
pany,  filed  their  answer,  and  tried 
tiie  case.  It  is  a  fact  also  that  Mr: 


admissible  in  evidence,  the  one  of 
December  11th  to  show  that  the 

firm  of  Bolte,  Sooy,  .&  GiU  did  not 
repifesieiit  thfe  defendant  company, 
-ikt  teast  after  that  date,  and  the  one 
of  December  15th  that  the  company 
TifWoed  the  car,  and  that  Max  Lip- 
schutz  was  one  of  its  officers  who 
had  a  right  to  drive  and  was 
driving  it  x>n  business  as  well  as 
pleasure. 

The  remaining  contention  on  be- 
half of  the  defendant  is  that  the 
testimcmy  failed  tq  disclose  that 
Max  Lipschutz,  the.  driver  of  the 
automobile  at  the  time  of  the  acci- 
dent, was  a  servant  of  the  corpora- 
tion defendant,  engaged  on  its  busi- 
ness. Without  deciding  this  ques- 
tion on  the  evidence  which  was 
before  the  court  at  the  time  of  the 
directioii  of  the  verdict  for  the  de- 
fendant, it  is  apparent,  as  stated, 
that  if  the  letter  of  December  15, 
1915,  had  been  in  evidence,  it  might 
have  been  inferred,  if  the  jwcy 
found  the  other  questions  raided  by 
thie  pleading  and  evidence  in  favor 
of  the  plaintiff,  that  the  defendant 
company' was  'll&ble  for  the  condOr 
qiienftes  of  the  accident  which  was 
the  subject  of  the  controversy  in 
th<!j  suit.   No  citation  of  ^horfty 


Sooy's  bill  was  made  to  Max  Lip-  ^  necessary  to  support  10  plail^  a 
Khatz  and  paid  by  him:  Besides,  if  Proposition. 


Messrs.  Bolte,  Sooy,  &  Gill  Irerte  to- 
tained  by  the  defendant,  their  rep- 
resentative capacity'  ceased  on  De- 
cember. 11,  1915,  when  they  received 
a  letter  from  the  defendant,  signed 
by  the  assistant  secretary.  Lex,  in 
which  the  company  said:  •'Please 
leave  the"insurance  compiwiy  attend 
to  looking  after  the  '44*  Cigar  Com-r 
pany's  interests  and  you  look  after 
the  interest  of  Mr.  Benjamin  Lip* 
Khutz  and  Mr.  Max  Lipschutz  per- 
sonally, as  they  no  doubt  have  jsiv 
ranged  for.** 

Then  is  no. -privilege  as  to  com- 
munications made 
tVLttS  wf  to  an  attorns  after 
his  employment  has 
temiinated.  .  4  Wigmora,  £v.  § 
2304  ;  40  Cyc  2366. 

These  two  letters  were  declaia-t 
tirns  fay  the  company  which  were 


Thie  letter  of  December  8,  1915, 
from  the  defendant  compamr  to 
Messrs.  BoHe;  Sooy,  A  Gil],-whieh  is 
referred  to  in  ■the'  lett^  of  Decem- 
ber lltfa^  and  which  indicates  that 
that  firm  represented  the 
schutzes,.  fathw  and  soi^  and  hot 
the  defendant  com- 
pany,    was     perr  ;:g:*5r/«^ 
tment  evidence,'and  •teratiMtioa  ,«t 
should  h»v£  been.^l'u^. 
admitted;   not   so .  . 
tbe  letter  of  Jfanuary  25, 1916,  .wnt- 
ten  To  Messrs.  Bolte,  Sooy,  &  Gill  by 
Max"  Lipschutz  personally,  in  which 
he  inclosed  his  own  check,  with 
thanks  to  Mr.  Sooy,  or  the  firm  (it 
ncft  being  Stated  which),. for  serv- 
iced rendei^.    ^is  wa^  properly 
excluded.' 

The  judgment  of  the  court  below 
must  be  reveirsed,  to  the  end  that  a 
venire  de  novo  may  be  awarded. 
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Privflege  of  conunanicatiMi  to  wMotn&y  m  affected  by  tenninalSoii  ol 

onployiiMnL 


CommaBieatloiia  made  aXtar  tavmliui* 
tlon  of  employuent. 

The  great  weight  of  authority  is  to 
the  effect  that  where  the  relation  of 
attorney  and  client  has  wholly  ceased, 
as  by  final  judgment  or  definite  aban- 
donment of  the  employment,  subse- 
quent communications  respecting  tiie 
subject  of  the  foregone  employment, 
voluntarily  made  to  the  attorney  by 
the  former  client,  are  not  privileged 
from  disclosure  by  the  attorney,  the 
theory  being  that  the  reasons  for  the 
rule  of  exclusion  in  case  of  confiden- 
tial communications  to  an  attorney  in 
the  course  of  his  professional  employ- 
ment wholly  fail  where  fiie  commu- 
nications are  made  after  the  termina- 
tion of  the  employment,  and  that  the 
rule  must  fall  with  the  reasons  there- 
for. 

California.  —  Hager  t.  Shlndler 
(1865)  29  Cal.  47. 

District  of  Columbia.  —  Oliver  y. 
Cameron  (1880)  MacArth.  &  M.  237 
(dictum). 

Georgifu  —  Philman  v.  Marshall 
(1897)  103  Ga.  82,  29  S.  E.  598. 

IHiniHS.— Cfaillicothe  Ferry  Road  A 
Bridge  Co.  v.  Jameson  (1868)  48  111. 
281. 

Indiana.— Doan  t.  Dow  (1898)  8 

Ind.  App.  324,  SB  N.  E.  709. 

Iowa.— Hanson  v.  Kline  (W07)  186 
Iowa,  101,  113  N.  W.  604. 

Kentucky.— McCoy  v.  McCoy  (1910) 
—  Ky.  — ,  125  S,  W.  177. 

Louisiana.  —  Williama  t.  Benton 
(1857)  12  La.  Ann.  9L 

Nebraska.— Brady  v.  State  (1894) 
39  Neb.  529,  58  N.  W.  161. 

New  Jersey. — Fox  v.  FORTY-Potnt  Cl- 
GA&  Co.  (reported  herewith)  ant^ 
723. 

New  York.— Yordan  v.  Hess  (1816) 
13  Johns.  492;  Wadd  v.  Hazieton 
(1892)  62  Hun,  602, 17  N.  Y.  Supp.  410, 
reversed  on  other  grounds  in  (1893) 
137  N.  Y.  215,  21  L.RJV.  693,  33  Am. 
St.  Rep.  707,  38  N.  £.  143;  Marsh  v, 
Howe  (1862)  36  Barb.  649. 


N<»th  Carolina. — Eekhout  v.  (3ole 
(1904)  135  N.  C.  583,  47  S.  E.  655. 

Oregon.— Young's  Estate  (1911)  69 
Or.  348,  116  Pac.  95,  1060,  Ann.  Caa. 
1913B,  1310. 

In  Hanson  t.  Kline  (1907)  186  Iowa, 
101, 113  N.  W.  604,  it  was  said  that  the 
I»'ivilege  was  designed  to  protect  par- 
ties in  making  full  and  free  confiden- 
tial disclosure  to  the  end  that  the 
attorney  might  be  enabled  to  property 
perform  his  professional  dntira;  and 
that  the  rule  cannot  be  invoked  whore 
the  reason  tiiereof  is  wholly  wanting 
as  is  the  case  where  the  commnnica- 
ti<m  as  to  which  privilege  is  claimed 
was  made  after  the  relation  of  attor- 
ney and  climt  had  ceased,  even  though 
it  related  to  the  subject-matter  of  tiie 
former  employment. 

And  it  has  been  held  that  an  attor- 
ney can  testify  as  to  voluntary  and 
unsought-for  communlcaUons  made 
after  the  relation  of  attorn^  and  cli- 
ent ceased,  although  such  eommnnlca- 
tions  were  ^n  substance  the  same  as 
others  made  while  the  relation  subsist- 
ed. Brady  v.  State  (1894)  39  Neb. 
629,  68  N.  W.  161;  Yordan  v.  Hess 
(1816)  13  Johns.  (N.  Y.)  492.  This 
is  upon  the  ground  that  since  the  priv- 
ilege is  that  of  l^e  client,  he,  by  vol- 
untarily repeating  the  communication 
after  the  professional  relation^  ceases, 
in  effect  waives  the  privilege.  For  in- 
stance in  Yordan  v.  Hess  (N.  Y.)  su- 
pra, the  court  said:  'The  confessions 
by  plaintiff  to  Brackett  were  made  aft- 
er he  ceased  to  be  his  attorney;  and 
although  they  were,  substantially,  a 
reiteration  of  what  had  been  commu- 
nicated whilst  the  relation  of  attorney 
.  and  client  existed,  yet  they  appear  to 
have  been  voluntary  disclosures,  in 
no  way  sought  for  or  drawn  out  by  the 
witness.  An  attorn^  cannot,  after  he 
ceases  to  be  the  attorney  of  a  party, 
disclose  what  was  communicated  to 
him  in  that  capacily.  But  this  is  Uia 
privilege  of  the  client,  and  if  ha 
chooses,  after  this  relation  has  ceased, 
to  volunteer  any  communications,  he 
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iB  not  protected*  althoafh  they  may 
be,  in  Bubstance,  the  same  as  were 
giTfln  while  that  relation  snbeisted. 
Tbe  reason  for  the  rule  then  ceases. 
If  a  repetition  of  the  information 
should  appear  to  hav{e  been  drawn  out 
by  any  artifice,  for  the  purpose  of  be- 
ing Dsed  as  evidence,  it  ought  not  to 
be  received.  But  when  it  is  perfectly 
ninntary  and  unsought  for,  there  can 
be  no  solid  ground  for  excluding  the 
eridence." 

And  for  a  better  reason,  where  the 
communication  concerns  something 
foreign  to  the  subject  of  a  previous 
onployment,  there  is  no  privilege  be- 
cause of  such  past  employment.  Car- 
nU  V.  Sprague  (1881)  59  Cal.  655 
(holding  that  the  fact  that,  previously 
to  the  making  of  the  c(»amunication  in 
controversy,  the  attorney  had  "in- 
cidentally or  otherwise  done  a  great 
deal  of  business'  for  the  person  mak- 
ing the  communication,  was  not  suffi- 
cient to  render  it  privileged,  it  not 
being  eonneeted  with  the  subject  of 
Ihe  former  and  terminated  employ-^ 
ment) ;  Earless  v.  Earless  (1896)  144 
hid.  196,  41  N.  E.  692;  State  v.  Her- 
bert (1901)  63  Kan.  616,  66  Pac.  236; 
Handeville  v.  Guernsey  (1862)  38 
Barh  (N.  Y.)  226;  Eekhout  v.  Cole 
(1904)  186  N.  a  688.  47  S.  E.'  666; 
Tuner's  EsUte  (1896)  167  Pa.  609, 31 
AtL  867.  And  see  Piano  Ufg.  Go.  v. 
Frawlqr  (1887)  68  Wis.  677,  82  N.  W. 
768. 

Likewise  it  has  been  held  that  priv- 
ilege does  not  extend  to  cemmuiuca- 
Uqm  voluntarily  m&de  to  a  lawyer 
after  he  has  informed  the  person  min- 
ing them  that  he  will  not  accept  em- 
pl(qnnent  in  the  matter  to  which  the 
communications  relate.  Farley  v. 
Peebles  (1897)  50  Neb.  723,  70  N.  W. 
231;  Haulenbeek  v.  McGibbon  (1891) 
60  Hun,  26,  14  N.  Y.  Supp.  393;  Peo- 
ple V.  Hess  (1896)  8  App.  Div.  143, 
40  N.  Y.  Snpp.  486;  Setzar  v.  Wilson 
(1844)  26  N.  C.  (4  Ired.  L.)  601; 
Piano  Ufg.  Co.  r.  Frawley  (Wis.)  su- 
pra (holding  that  in  such  a  case  the 
woQid-be  client  was  properly  put  on 
his  guard,  so  that  subsequent  state- 
ments were  no  more  privileged  than 
if  made  to  a  mere  stranger). 

However,  it  has  been  held  that  a 


privilege  arises  even  as  to  a  commv- 
nication  to  an  attorn^,  made  after 
tbe  relation  of  attorney  and  client  had 
ceased,  where  the  communication  re- 
lated to  the  subject  of  the  former 
employment.  Thus,  in  Bush  v.  Mc- 
Comb  (1863)  2  Houst.  (DeL)  646, 
where  an  attorney  was  asked  'Svhat 
statement  or  declarations  had  been 
made  to  him  by  the  defendant  on  a 
certain  occasion  raforrsd  to  after  the 
settlement  of  the  estate  and  he  had 
ceased  to  be  the  counsd  of  either  of 
the  parties  in  regard  to  the  matter 
now  in  litigation  between  him  and  the 
plaintiff,"  it  was  held,  as  against  the 
objection  that  since  "the  statement 
aUaded  to  was  made  by  the  defendant 
to  the  witness  after  the  relation  of 
connsel  and  client  had  ceased  between 
them,"  there  e<msequently  '*was  no 
ground  whatever  for  the  objection 
that  it  was  a  confidential  communica- 
tion .  .  .  and  was,  therefore,  not 
privileged  from  disclosure  for  any 
such  reason,"  that  the  object  of  ex- 
clusion seems  plainly  to  require  that 
the  entire  professional  ioterconrse  be- 
tween attorney  and  client,  whatever 
it  may  have  been,  shall  be  protected  by 
profound  secrecy,  and  the  evidence 
was  excluded.  But,  in  reaching  this 
conclusion,  the  court  based  its  deci- 
^n  upon  reasoning  applicable  to 
cases  where  the  conomunication  was 
made  while  tiie  attorney  was  acting 
as  such  fftr  the  client,  and  in  which  a 
question  arose  as  to  the  right  to  tes- 
tify as  to  the  same  after  that  relation 
had  ceased. 

The  rule  that  no  privilege  exists  as 
to  communications  made  after  ter- 
mination of  the  relation  of  attorney 
and  client  applies  to  written  as  well 
as  oral  commnnications.  See  the  re- 
ported case  (Fox  v.  Foett-vour  Cigar 
Co.  ante,  723) ;  and  Young's  Estate 
(1911)  59  Or.  848,  116  Pac.  96,  1060, 
Ann.  Gas.  1913B.  1310. 

OmtfKWttM  9t  vrtvll^  after  tennt- 
MtleB  of  relmtUM. 

This  discussion  presupposes  that 
the  communications  in  controversy 
w^re  privileged  when  made,  and  treats 
merely  the  question  whether  such 
privilege  ceases  with  the  termination 
of  the  confidential  relation,  or  contin- 
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ues  during  the  lifetime  of  the  maker 
of  the  communications.  The  question 
of  the  effect  of  death  upon  the  priv- 
ilege»  being  a  distinctive  one,  has  boen 
left  for  future  treatment.  > 

lit  is  w»U  settled  that  termination  of 
the  relation  jai  attorney  and  elient 
does  not  affect  tiie  protection  given  hy 
the  law  to  communications  made  in 
confidence  during  t^e  existence  of  the 
relation,  the  rule  being  that  the  priv- 
ilege, when  once  attached,  continues 
at  least  during  the  lifetime  of  the  cli- 
ent, unless  waived  by  him.  The  fol- 
lowing cases  support  this  rule: 
•  Unified  States.— Ohirao  v.  Reinicfcer 
(1826)  11  Wheat  280,  6  L.  ed.  474. 

Arkaft^Si— Bradway  v.  Thompswi 
(1919)  —  Ark.  — ,  214  S.  W.  27. 

California.  —  Hardy  v.  Martin 
(1907)  150  Cal.  841,  8&Pac.  111. 

Colorado.— Denver  Tramway  Co.  V. 
Owens  (1894)  20  Cofo.  107,  86  Pac. 
848.  2  Am.  Neg.  Gas.  231. 

Delaware.r-Andrew8  v.  Thompsoa 
(1868)  1  Houst  522.  And  see  Bush  v. 
McComb  (1863)  2  Houst.  646. 

District  of  Coiumbla.-^01iver-  v. 
Cameron  (1880)  MacArth.  &  M.  237. 

^Il]inois.-^Grranger  v.  Warrington 
(184e)  8  111.  299.  .  , 

Indiana.— Kern  v.  Kern  (1899)  164 
Ind.  29,  56  Ni  E.  1004  (assumed  t^t 
privilege  continued  during  lifetime  of 
client).      .  ■ 

Kentucky.— Garter  v.  West  (1892) 
93  Ky.  211;  19  S-  W;  B92;  Standard  F. 
Ins.  Co.  v,  Smithhart  (1919)  188' Ky. 
679,  post,  972,  211  S.  W.  441* 

Louisiana.  —  Hart  v.  Thompson 
(1840)  15  La.  88;  MoiVis  v.  Oain 
(1887)  89  La.  Ann.  712;  1  So.  797,  S  So; 
418-         .  .  -■    ■  '    ■.  ■■  ■ 

Maryland.— CJhase*s  (^se  (1827)  1 
Bland.  Ch.  206,  17  Atti.  Dec.  277.  ' 

MassachOsetts..  —  Foster  v.  Hall 
(1831)  12  Pick,  89,  22  Am.  Dec.  400; 
Hattoft' V.  Rbbihson  (18^8)  14  Pick. 
416,  25  Am.  Dec.  415-. 

'MichigMt.  Lorimer  t.  •  Lorimer^ 
(1900)  124  Mich.  eBl,'83  N.'  W;  809.' 

Mlnnc^sota* — Struckmeyer  v.  Lamb 
(1899)  76  Minn.  366,  77  N.  W.  987. 

MiB6ie8lppi.->Perkins>v.  Guy  (1877) 
55  Miss.  l6&»>80  Am.  Rep.  510. 

MlHsewL^-^jSweet. v.  Owens  <1891): 
lOe  Mo.  Ij  IB  ^  W.  828.  • 


New  HanhpBhire.^— Sleeper  v.  Abbott 
<1880  )  60  N.  H.  162. 

New  York.— Jordan  v.  Hess  (18M) 
IS  Johns.  492;  Bank  of  tJtica  v.  Mer- 
sereau  (1848)  8  Barb.  Gh.  528,  49  Am. 
Dec.  189;  Walton  v.  Fairchild  (1889) 
24  N.  Y.  S.  R.  814,  4  N.  Y.  Supp.  652. 

North  Carolina. — ^Hughes  v.  Boone 
(1889)  102  N.  C.  137,  9  S.  E.  286. 

Pennsylvania.  —  Bennett's  Estate 
<1880)  18  Phila.  381. 

Texas^McIntosh  v.  Moore  (1899) 
22  Tex.  Cnv.  App.  2^  63  S.  W.  611. 

Virginia.— Parker  v.  Carter  (1814) 
4  Munf.  273.  6  Am.  Dec.  613. 

England.— Bullock  v.  Gorry  (1878) 
L.  1^.  -3  Q.  B.  t>iv^.356,  47  L.  J.  Q.  B. 
N.  3.  362,  ^8  JL  T.  N.  S.  102,  26  Week. 
Rep.  830;  Pearce  v.  Foster  (1885)  L. 
B.  15  Q.  B.  Div.  114,  64  L.  J.  Q.  B.  N. 
S.  482,  52  L.  T.  N.  S.  886.  33  Week. 
Rep.  919,  50  J^  P.  4.  See.  also  Cuts  v. 
Pickering  (1672)  1  Vent  197,.  86  Eng. 
Reprint,  188.  .  ■ 

And  tills  seal  of  silence  whkh  the 
law  imposes  upon  the  attorney  is  not 
Removed  during  this  lifetime  of  the  cli- 
ent unless  waived  by  him,  whatever 
may- have  been  the -cause  of  the  breach 
of  professional  relations  between  the 
attorney  and  his  cIlMit  Denver  Tram- 
way (io.  v.  Owens  <1894)  20  Colo.  107, 
36  Fac.  848, 2'Ain.  Neg.  CaS.  231.  And 
in  Oliver  t.  Cameron  (D.  C)  supra, 
the  court  said:'  "The<pr6teetion  given 
by  the  law  to  such  communications  ia 
perpethal  axkd  does- not  cease  with  the 
terminatfien  of  the  suit,  nor  is  it  af- 
fteted  by  the  party  ceasing  to  employ 
the  attorney  and  retaining  another,  nor 
by  kny  other  change  bf  relation  be- 
tween' them.  .  . ' The  seal  of  si- 
lence once  fixed  upon  them  remains 
forever,  unless  ■  removed  by  the  party 
himself  in  whose  favor  it  was  there 
placed." 

',And,,the  privilege,  does  not  cease  be- 
cause of  the  fact  that,  the  subsequent 
action  is,  entirely  distinc;^  from  the  ac- 
tion with  respect  to  ^yhiqh  ^e  commu- 
nications were  originally  made. 
Pearce  v.  Foster  (1885)  !>.  R.  15  Q.  B. 
D!iv..(Ene.>  114,  54  L..J.  Q.  B.  N.  S. 
432,  52  L.  T.  N.  S.  886.  '88  Week.  Rep. 
dl9,6QJ:P.4.  -  -  .G.J.a 
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STATE  OF  NORTH  DAKOTA  EX  BEL.  CITY  OF  FABGO 

V, 

JOHN  WETZ,  AssesBor  of  the  City  of  Fargo,  «t  aL  : 
tr^rth  Dakota  Supreme  OowH  — /un«  14, 
(—  N.  D.  —V  168  N.  W.  886.) 

Tax  —  ad  Takkrem  —  Uccnae  fee  on  aatomobiles. 

1.  Sections  176  and  179  -of  the  Gonstltntion,  as  amended  in  1914  (flee- 
Laws  1913,  chap.  108),  which  provide  that  "taxes  shall  be  uniform  upon 
the  same  class  of  property,  including  franchises  within  the  territorial 
limits  of  the  authority  levying  the  tax,"  and  for  the  assessment  of  certain 
pnbhc  utility  property  by  the  state  board  of  equalization,  and  other 
"taxable  property,  .  .  .  In  tiie  county,  dty,  township,  Ullage  or  dis- 
trict, .  .  do  not  require  the  taxation  of  all  property  on  an  ad 
valorem  basis,  and  are  not  violated  by  a  law  which  provides  for  the  pay- 
ment of  a  licenae  fee  in  lieu  of  general  and  local  taxes. 

[See  note  on  this  question  beginning  on  page  769.] 


license  —  motor  vehicles  —  exclasive- 
ness. 

2.  Chapter  156  of  the  Session  Laws 
of  1917  construed,  and  held,  to  provide 
for  the  collection  of  a  license  tax  or 
fee  in  lieu  of  crUisr  taxes  opon  motor 
vehicles. 

Statute  —  conflict  —  application. 

3.  Where,  at  the  same  session  of  the 
I^slature,  two  bills  are  passed,  one 
providing  for  the  classification  of  prop- 
er^ generally  for  purposes  of  taxation, 
and  the  other  dealing  particularly  with 
a  single  species  of  property,  which  is* 
aobraced  in  the  genera)  schedules  of 
the  Classification  Act,  the  ooaflict  im 
Qie  two  bills  must  be  resolved  in  favor 
of  that  which  deak  particalarly  with 
the  specific  property. 

[See  26  B.  C.  L.  927.] 
—Older  of  a^rovaL 

4.  Where  two  bills  are  approved  by 
the  governor  in  the  inverse  order  of 
their  passage  conflictii:^  provisions 
therein  contained  cannot  'be  resolved  in 
fivor  of  that  which'  was  passed  lasl^  on 
tile  theory  of  a  repeal  imfdication. 

[See  26  R.  C.  L.  914,  980.] 
Tax  —  special  contribution. 

5.  Section  176  of  the  Constitution, 
M  amended  in  1914  (see  Laws  1913, 
chap.  10^),  which  provides  that  the 
"legislative  assembly  shaH,  'by  general 
law,  exempt  from  taxation  . ,  ..  per- 
wnal  property  to  any  amOuirt  not  ex- 
ceeding in  value  $200  for  each  indiirid' 
sal  liable  to  taxation,"  H  not  violated 


by  an  enactment  according  to  which 
the  owners  of  a  given  class  of  personal 
property  will  be  compelled  to  contribute 
to  the  cost  of  maintaining  certain 
governmental  functions  an  amount 
which  will  approximately  equal  a  fair 
property  tax  if  levied  upon  an  ad  va- 
lorem basis..  . ,  ! 
— local  districts  —  riti:htB.' 

6.  Under  §  103  of  the  Constitution, 
the  legislature  is  given  plenary  control 
over  the  taxing  power  of  municipalities, 
and  §  179  of  the  Constitution,  as  amend- 
ed in  1914  (see  Laws  191S,  chap.  103), 
does  not  give  to  local  taxing  districts 
the  constitutional  right  to  retain  upon 
their  tax  lists  all  of  the  property  within 
such  districts. 

— liwltatbm  — flCOMb  ' 

7.  Section  174. of  the  Constitution, 
under  which  the .  legislative  assembly 
is  directed  to  provide  for  the  'Raising 
of  revenue  to  defray  the  expenses  of 
the  stat^-not'ln  eaEceed-ih  any  one  year 
4  mills  on  the  ddlar  on  the  assessed 
valuation  of  the  taxable  pro^ierty  in  the 
states"  is  a  limitation  npOD  the  power 
of  the  legislators  to  provide,  state 
revenues  by  the  taxation  of  property 
upon  an  ad  valorem  basis.  It  has  no 
applioatioa  to  revenues  derived  from 
other  sources  and  accordiasr  to  simie 
other  method. 

Licence  ' —  motor  vehicles  —  validity. 
■  8.  Section  4  of  the  "Motor  Vehicle 
License  Act,  in  conferring  upon  the 
secretary  of  state  unltmited  power  to 
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employ  agents  and  incur  expense,  is 
unconstitutional,  as  involving  in  at- 
tempted  delegation  of  legislative  power. 

[See  6  R.  C.  L.  177.] 
Statute  —  partial  invalidity  —  effect 

9.  Where  a  portion  of  a  law  is  uncon- 
stitutional, the  remainder  will  stand, 
where  the  court  can  reasonably  say  that 
the  l^islatnre  would  have  passed  the 
act  with  the  invalid  portion  stricken 
Uierefrom. 

— constmction  —  to  save  ctmstitation- 

ality. 

10.  A  construction  cannot  be  given 
a  statute  which  does  manifest  viuence 
to  a  clearly  expressed  intention  of  the 
legislature,  even  for  the  purpose  of 
saving  the  constitutionality  of  the  law. 

[See  25  R.  C.  L.  1002.] 
—  repeal  hy  implication. 

11.  Repeals  by  implication  are  not 
favored. 

[See  26  R.  C.  L.  918.] 
— power  of  legislature  —  constitution- 
ality of  statute. 

12.  In  the  exercise  of  the  legislative 
power  the  will  of  the  legislature  is 
supreme,  and  cannot  be  set  at  naught 
except  when  it  contravenes  restrictions 
upon  the  legislative  authority  that  can 
be  pointed  out  in  the  Constitution. 

[See  6  R.  C.  L.  153;  26  R.  C.  L.  806.] 
DeSnition  —  tax. 

13.  Any  payment  exacted  by  the  state 
or  its  municipal  subdivisions  as  a  con- 
tribution towards  the  cost  of  maintain^ 
ing  governmental  functions,  where  the 
special  benefits  derived  from  their  per- 


formance is  merged  in  the  general  re- 
sult, is  a  tax. 

On  Rehearing. 

Constitutional  law  —  amendment  — 
method, 

14.  Section  202  of  the  Constitution 
of  North  Dakota,  which  requires  that 
"if  two  or  more  amendments  shall  be 
submitted  at  the  same  time  they  shall 
be  submitted  in  such  manner  that  the 
electors  shall  vote  for  or  against  each 
of  such  amendments  separately,"  is  not 
violated  by  submitting  as  one  amend- 
ment a  proposed  change  which  is  ex- 
pressed in  two  sections,  both,  however, 
relating  to  one  general  subject  and  de- 
signed to  accomplish  one  main  purpose. 

[See  6  R.  G.  L.  30.] 
—  legal  adoption. 

15.  It  is  held,  that  the  amendments 
to  §§  176  and  179  of  the  Constitution 
(see  Laws  1913,  chap.  103),  which  were 
submitted  to  the  electors  in  1914  as 
one  proposition,  relate  to  the  general 
subject  of  uniformity  of  t»cation, 
and  that  the  amendment  was  legally 
adopted. 

[See  6  R.  C.  L.  30.] 
Evidence  —  judicial  notice  —  omis- 
^mi  of  tax  assessments. 

16.  The  North  Dakota  supreme  court 
takes  judicial  notice  that  property  as- 
sessments in  that  state  have  never  ap- 
proached full  value,  and  probably  more 
taxable  personal  proper^  has  been 
omitted  from  the  tax  rolls  titan  has 
been  assessed. 

[See  16  R.  a  L.  1067, 1129.] 


(Robinson,  J.,  dissents.) 


Application  for  a  writ  of  mandamus  to  compel  the  defendant  assessor 
to  assess  and  place  on  the  tax  rolls  or  lists  of  taxable  property  all  autos 

and  other  motor  vehicles,  owned  in  the  city  of  Fargo.   Writ  denied. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Spalding  ft  Shiue,  for  re- 
lator: 

The  law  is  clearly  invalid  as  delegat- 
ing to  the  secretary  of  state  legislative 
powers,  in  that  it  leaves  it  wholly  with- 
in his  judgment  and  discretion,  and 
without  any  limit,  as  to  how  much  to 
expend  for  clerk  hire,  tags,  and  other 
elements  entering  into  the  administra- 
tion of  the  law. 

State  ex  rel.  Rusk  v.  Budge,  14  N.  D. 
632, 105  N.  W.  724;  State  ex  rel.  Stand- 
ard Oil  Co.  V.  Blaisdell,  22  N.  D.  86, 
132  N.  W.  769,  Ann.  Cas.  1913E,  1089; 
State  ex  rel.  Miller  v.  Taylor,  27  N.  D. 
77.  145  N.  W.  425;  State  ex  rel.  Mc- 


Donald V.  Hdmes.  19  N.  D.  286,  123  N. 
W.  884 ;  State  ex  rel.  Lenhart  v.  Hanna, 
28  N.  D,  683,  149  N.  W.  573;  Bette  v. 
Land  Office  Comrs.  27  Okla.  64,  110 
Pac.  766. 

The  law  is  invalid  because  it  de- 
prives persons  of  property  without  due 

process. 

State  ex  rel.  Miller  v.  Leech,  33  N. 
D.  513,  157  N.  W.  492;  State  ex  rel. 
Standard  Oil  Co.  v.  Blaisdell,  22  N.  D. 
86,  132  N.  W.  769,  Ann.  Cas.  1913E, 
1089. 

It  violates  the  Constitution  because, 
under  it,  the  assessment  of  property 
for  the  purpose  of  taxation  is  a  local 
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function,  and  must  be  performed  in  the 
"county,  city,  township,  village,  or  dis- 
trict in  which  it  is  situated." 

State  ex  rel.  Miller  t.  Leech,  sapra; 
Ex  parte  Corliss,  16  N.  D.  470,  114  N. 
W.  962;  Vallelly  v.  Park  Comrs.  16  N. 
D.25,  15  L.R.A.CN.S.)  61,  111  N.  W. 
«15;  People  v.  Placerville  &  S.  Valley 
B.  Co.  34  Cal.  656 ;  Savings  &  L.  Soc 
V.  Austin,  46  Cal.  416 ;  People  v.  Sac- 
ramento County,  59  Cal.  821 ;  San  Fran- 
cisco V.  Central  P.  R.  Co.  63  Cal.  467, 
49  Am.  Rep.  98;  Peoi^e  v.  Pittsburg  B. 
Co.  67  Cal.  626,  8  Pac.  381 ;  San  Fran- 
cisco k  S.  M.  Electric  Co.  v.  Scott,  142 
Cal.  222,  75  PaC  575  ;  87  Cyc.  788,  888; 
McLendon  t.  SUte,  179  Ala.  54,  60  So. 
392,  Ann.  Cas.  ^91SC,  691. 

Wherever  it  is  manifest  that  the 
amount  of  the  license  tax  imposed  in 
the  exercise  of  the  p(dice  power  is  sub- 
fltantially  in  excess  of  the  reasonable 
opense  of  issuing  a  license  and  regu- 
lating the  occopation  to  which  it  per- 
tains, tlie  act  impwiing  tiie  tax  is  in- 
valid. 

Bartels  Northern  Oil  Co.  Jackman, 
29  N.  D.  236,  150  N.  W.  576;  Malin  v. 
Lamoure  County,  27  N.  D.  140,  50 
ULA.CN.S.)  997,  145  N.  W.  582,  Ann. 
Cas.  1916C,  207;  Johnson  v.  Grand 
Forks  County,  16  N.  D.  363,  125  Ajn. 
St  R^  662,  118  N.  W.  1071;  State  ex 
rel  Davidson  t.  Gorman,  40  Minn.  232, 
2  LR.A.  701.  41  N.  W.  948;  Fatjo 
Pfiater,  117  Cal.  1012,  48  Pac.  1012; 
State  ex  rel.  Nettleton  v.  Case.  39  Wash. 
177,  1  L.R.A.(N.S.)  152,  109  Am.  St. 
Rep.  874,  81  Pae.  654;  State  ex  rel. 
Sanderson  v.  Mann,  76  Wis.  469.  45 
N.  W.  626,  46  N.  W.  51 ;  State  ex  nL 
Garth  v.  Switzler,  143  Mo.  287,  40 
ULA.  280,  65  Am.  St.  Rep.  663,  45  S. 
W.  24S;  S7  Cyc.  713;  25  Cyc,  90;  Mc- 
Oehee^  Due  Process  of  Law,  341;  State 
T.  Lawrence,  105  Miss.  58,  61  So.  976 ; 
Be  Smith,  143  Cal.  368,  77  Pac.  180; 
Plnraas  County  v.  Wheeler,  149  Cal.  766. 
87  Pac.  909;  San  Francisco  Liver- 
pool &  L.  ft  6.  Ins.  Co.  74  Cal.  113.  5 
Am.  St  R^.  426. 15  Pac.  380. 

This  t«x  ia  very  largely  in  excess  of 
the  rate  of  taxation  permitted  by  the 
ConsUtatioii,  which  is  limited  to  4  mills 
at  tiie  dollar  of  the  valuation  for  state 
purposes,  and  for  this  reason,  if  no 
otiier,  it  la  illegal  and  void. 

37  Cyc.  763;  State  ex  rel.  Lenhart  v. 
Hanna.  28  N.  D.  P83.  149  N.  W.  673. 

The  law  violates  the  uniformity 
dause  of  the  Constitution. 

State  ex  rel.  Dorval  v.  Hamilton,  20 
N.  D.  692,  129  N.  W.  916;  Edmonds  v. 
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Herbrandson,  2  N.  D.  270,  14  L.R.A. 
726.  60  N.  W.  970;  Beleal  v.  Northern 
P.  R.  Co.  16  N.  D.  318.  108  N.  W.  83, 
11  Ann.  Cas.  921,  20  Am.  Neg.  Rep. 
453 ;  People  ex  rel.  Throop  Auditor 
General,  9  Mich.  184. 

Every  tax  must  be  for  public  pur- 
poses, and  expended  in  the  district  in 
which  it  is  raised. 

Weeks  v.  Milwaukee,  10  Wis.  243; 
Ryerson  v.  Utley,  16  Mich.  269;  Mer- 
rick V.  Amherst.  12  Allen.  504;  Wells 
V.  Weston,  22  Mo.  384.  66  Am.  Dec. 
627;  Morford  v.  Unger,  8  Iowa,  82; 
Stetson  V.  Kempton.  13  Mass.  272,  7 
Am.  Dec.  145;  People  v.  Albany,  11 
Wend.  589,  27  Am.  Dec.  96 ;  Paraons  v. 
Goshen,  11  Pick.  896;  Anthony  v. 
Adams,  1  Met.  284;  Weismer  v.  Doug- 
las, 64  N.  Y.  91,  21  Am.  Rep.  686;  Far- 
ris  V.  Vannier«  6  Dak.  186.  3  L.R.A. 
713,  42  N.  W.  31;  Christy  v.  Elliott, 
108  Am.  St.  Rep.  196,  and  note,  216 
111.  31.  1  L.R.A.(N.S.)  215,  74  N.  E. 
1036,  8  Ann.  Cas.  487;  Brown  v. 
Nichols.  93  Kan.  737,  L.R.A.1916D,  S27, 
145  Pac.  661;  Schuster  t.  Louisville^ 
124  Ky.  189,  89  S.  W.  689. 

Mr.  F.  E.  Packard,  for  defendants: 

Motor  v^icles  should  be  subjected  to 
Uie  same  tax  burden  for  the  support  of 
the  state  and  its  political  subdivisions 
as  other  property,  the  license  fee  and 
the  license  tiuE  being  an  additional  bur^ 
den  upon  the  property  because  of  its 
nature. 

Hendrick  v.  Maryland,  235  U.  S.  610, 
69  L.  ed.  385,  85  Sup.  Ct.  Rep.  140; 
Kane  v.  New  Jersey,  242  U.  S.  160,  61 
L.  ed.  222,  87  Sup.  Ct.  Rep.  30;  Phillips 
V.  Mobile,  208  U.  S.  472,  478,  62  L.  ed. 
578,  680,  28  Sup.  Ct  Rep.  870;  Parkers- 
burg  &  0.  River  Transp.  Co.  v.  Parkers- 
burg,  107  U.  S.  697.  699.  27  L.  ed.  586, 
687,  2  Sup.  Ct  Rep.  732;  Ouachita  & 
M.  River  Packet  Co.  v.  Aiken,  121  U.  S. 
444.  449.  80  L.  ed.  976,  978,  1  Inters. 
Com.  Rep.  379,  7  Sup.  Ct.  Rep.  907; 
Huse  V.  Glover.  119  U.  S.  643.  649,  30 
L.  ed.  487.  490,  7  Sup.  Ct  Rep.  313; 
Hannibal  &  St.  J.  R.  Co.  v.  Husen,  96 
U.  S.  466,  24  L.  ed.  627;  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  362,  67  L.  ed.  1611,  48  L.R.A. 
(N.S.)  1161.  33  Sup.  Ct  Rep.  729.  Ann. 
Cas.  1916A,  18;  Smith  v.  Com.  176  Ky. 
286,  194  S.  W.  367;  State  v.  Collins,  94 
Wash.  310,  162  Pac.  666;  West  v.  As- 
bury  Park,  89  N.  J.  L.  402,  99  Atl.  190; 
Huston  V.  Des  Moines,  176  Iowa,  466, 
156  N.  W.  883;  State,  Cleary.  Prose- 
cutor, V.  Johnston,  79  N.  J.  L.  49,  74 
Atl.  538;  Jackson  v.  Keff,  64  Fla.  326, 
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60  So.  860;  Bozeman  T.  State,  7  Ala. 
App.  161,  60  So,  604;  Re  Hoffert,  34 
S.  D.  271,  62-  L.R.A.(N.S.)  949,  148  N. 
W.  20;  Re  Sehuler,  167  Cal.  282,  139 
Pac.  686,  Ann.  CSas.  1915C,  706;  State 
V.  Ingalla,  18  N.  M.  211, 136  Pac.  1177; 
Lord  V.  Reed,  264  III  360,  98  N.  E.  663, 
Ann.  Cas.  1913C,  1B9 ;  Knight  v.  Savaiv- 
nah  Electric  Co.  20  Ga.  App.  314,  93 
S.  E.  17;  Smith  v.  State,  130  Md.  482, 
100  Atl.  778;  Mark  v.  District  of  Co- 
lumbia, 37  L.R.A;  440,  and  note.  37 
App.  D.  C.  563;  Babbitt,  Motor  Vehicles, 
chap.  6;  B^ry,  Automobiles,  2d  ed.  §§ 
80,81. 

Since  the  license  relates  to  all  per- 
aons  in  a  claas,  and  operates  unifonnly 
upon  all  tiierein,  it  ia  not  unlawful  dis- 
crimination. 

Hendriclc  v.  Maryland,  235  U.  B.  610, 

59  L.  ed.  3S5f  35  Sup.  Ct.  Rep.  140;  Re 
Sehuler,  167  Cal.  282,  139  Pad.  685, 
Ann.Caa.  1916C^  706;  Lniar^l  v.  Melton, 
103  S.  C.  10,  87  S:  B.  421;  Kane  V. 
State,  81  N.  J.  L.  694,  L.R.A.1917B. 
553,  80  Atl.  458,  Ann.  Cas.  1912D,  237; 
Berry,  Automobiles,  2d  ed.  97 ;  State, 
Cleary,  Prosecutor,  v;  Johnston,  79"  N. 
J.  L.  49,  74  Atl.  638;'  Babkitt,  Motor 
Vdiicles,  2d  ed.  §  110;  Terre  Haute  v. 
Eersay,  169  Ind.  300,  96  Am.  St.  Rep. 
298,  64  N.  £.  469.  161  Ind.  471,  68  N. 
Ei  1027;  MeCarter  v.  Ludlum- Steel  & 
Spring  Co.  71  N.  J.  Eq.  330,^^3  N.  EJ. 
761;  Mark  v.  District  of  Columbia,  37 
App.  D.  C.  563,  37  L.ft.A.(N.S.)  440; 
Ruffgles  y.  State,  120  Md.  663.  87  Atl. 
1080;  KellaW  v.  Portland,  57  Or.  576, 
110  Pac,  492.  112  Pac. ,1076;  Jackson 
V.  NcfT,  64  Pla.  326,  60  So.  S60;  Emeiv 
son  Troy  Granite  C(fc  v,  Peai'soai,  74  N. 
H.  22,  S4  Atl.  582.  ■ 

.  The  license  fee  was  not  upreasonabl^ 
although  :iQ  addition  to  the  profiert? 
tax.  '  t.  . 

State  v.  Ingallfl,  18  N.  M.  211,- 185 
Pac.  1177;  West  v.  Asbury  Park,  89 
N,  J.  L.  402,  99  AtJ.  ;190;  Huston  V. 
Des  Moinea,  176  Iowa,  465,  166- M.  W. 
883;  SmithT.  C«ni.  175  Ky..286, 194  S. 
W.  .367;  JacksoB     Neff.  64  Fla.  826, 

60  So.  360;.Handrick  v.  Maryiand,  236 
U.  S.  610,  .69  L..«d..S8S.  3&>Sup.  Ct 
Repi  140;  Bo^eman  v.  State,  7  Ala.  App. 
152,. 60  So.  604,r  Lillard  v..  Melton.  108 
S.  C.  10,  87  ^.vE,  421;  Smitti.v.  State, 
130  Md.  432.  100  AtL  778;  Stote  f. 
ColIiAB,  94  Waah.  810,  162  Pac  656; 
Re  Kflssler,  26  Idaho,:  764.  L.R.A.1915D, 
322,  .146  Pac  113,  Ann.  Caa.  1917Av 
228:  People  v.  Sargent,  .254  111.  514, 
88  B.  959;  Re  Sehuler,  167  Cal. 
282,  139  Pac.  «$5,  Ann.  Cas.  1915C, 


706;  Re  Hoffert,  34  S.  D.  271,  62 
.LR.A.(N.S.)  949,  148  N.  W.  20;  State 
ex  rel.  Linde  v.  Taylor,  33  N.  D. 
76k  L.R.A.1918B,  156,  156  N.  W.  561. 
Ann.  Cas.  1918A,  683;  State  ex  rd. 
Haig  V.  Hauge,  87  N.  D.  583,  L.R.A. 
1918A,  522,  164  N.  W.  289;  State  ex 
rel.  Pode  v.  Peake,  18  N.  D.  101,  120 
K.  W.  47;  School  Dist.  v.  King,  20  N. 
D.  614,  127  N.  W.  615.. 
~  A  license  tax  is  not  a  proper^  tax, 
within  the  meaning  of  g  179. 

Hendrick  v.  Maxyland,  235  U.  S.  610, 
69  L  ed.  886,  35  Sup.  Ct.  Rep.  140; 
Jc^nson  T.  Cook.  179  Mich.  117,  146 
N.  W.  343;  Lillard  v.  Melton,  103  S.  C. 
10,  67  S.  E.  421;  Achenbach  v.  Kincaid. 
25  Idaho.  768,  140  Pac  629;  State  t. 
Cdlina,  94  Wash.  310,  162  Pac  5:6; 
State,  Cleary,  Prosecultor,  v.  Johnston, 
79  N.  J.  L.49.  74  AtL  538. 

Messrs.  William  Langer,  Attorney 
General,  and  E.  B.  Cox,  Assistant  At- 
torn^ General,-  also  for  defendants. 

Mr.  B.  T.  BoKke  for  the  city  of  Bia- 
marck. 

plrdzell,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  application  for  a  writ 
of  mandamus  which  will  command 
the  defendant  Wetz,  as  assessor  of 
the  city  of  Fargo,  to;li3ti  assess,  and 
place  ^hpon  l^e  tax  .  rolls  a  certain 
Packard  aatompbile,  No.  33,646.. 
l>wne(i  by  one  A.  Xi.  Moody,  a  resi- 
dent and  citizen  of  Fargo,  which 
^u,tomobUe  is,  kept  and  used  1^  him 
in  said  city;  also  commandini;  the 
assessor  to  list,  assess,  and  place 
upon  the  tax  rolls  6ther  motor  ve- 
hides  of  other  descriptions,  o^ed» 
kept,  and  used  by  residents  of  the 
city  of  Fargo,  so  as  to  subject  the 
same  to  taxation  for  tiie  year  1918 
aA  a  part  of  the  taxable  yexsonsJi 
property  subject  to  the  taxing  juris- 
diction of  the  city.  The  Order  to 
show  cause  issued  herein  is  directed 
to  George  E.  Wallace;  H.  Hi  Steele, 
«nd  F.  E.  Packard,  as  tnemb^  of 
the  State  Tax  Commftsion;  having* 
supervision  of  the  administration  <tf 
the  tax  laws  of  the  state. 

In  the  .affidavit  and  petition  it  is 
made  to  appear  that  the  Qiiy.t^mr 
mission  of  the  city  of  Fargo  cUra^ 
ed  the  defendant  Wetz  .to  as^as  Qie 
property  above  referred  ^o,  anot^t 
Wets  refused  to  do  «o,  basing'  hto 
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refusal  upon  chapter  156  of  the 
Session  Laws  of  1917,  the.  same  be- 
ing an  act  providing  for  motor  ve- 
hicle license  fees,  registration  tax, 
etc  It  is  shown  that  the  act  con- 
tains a  provision  purporting  to 
make  the  resistration  fee  (except- 
ing for  dealers'  licenses)  a  charge 
which  shall  be  in.  lieu  of  all  taxes, 
general  and  local.  It  is  further  al- 
leged as  a  part  of  the  petition,  "on 
information  and  belief,  that  the  rev- 
enue which  has-  been  and  will  be  de- 
rived from  the  registration  with 
the  secretary  of  state,  and  the  -fee 
charged  therefor,  •  ih  accordance 
with  the  terms  and  pro^isibns  of 
said  legislative  act,  will  exceed  by 
several  hundred  thousand  doUars 
the  expense  incident  and  necessary 
to  the  carrying  out,  of  the  provisions 
of  said  legislative  act  in  shch  regis- 
tration, and  in  the  isSaaiice  of  li- 
censes thereby  ,  provided  for,  and 
that  by  provu^ns  of  said' act  veve* 
Boe  which,  under  the  Constitution 
of  the  state  of  North  ,  Dakota,  bo- 
longs  to  the  villages,  cities,  counties, 
etc,  is  diverted  therefrom  and  frofii 
use  for  the  purposes  for  Which  sudi 
taxation  is  provided;  thati  said  act 
was  passed  with  knowledge  that  the 
revenue  derived,  ffom  its  op6rdtian 
wndd  exteed  by  hundreds,  of  -tboo- 
saads  of  ddlara.tfae  cost  o£  operat- 
ing the  department  having'  charge 
of  such  registration  and  Ikensixkg 
and  all  the  expensea.  incident  there- 
to, and  witlx  iaitd  iov-  the  purposes 
of  diverting  apy'  reveni*©  to.^ich 
BDch  corporation^  w^e  entitled  unr 
der  the  provic^on^^pf  the/ConstitUr 
tion  to  uncjOJj^siitatifinat  «id  illegal 
purposes^.tb  wit,,  to  the  repair  and 
construction  of  ..rpa^S' ii^  '^ariouB 
places  in  ^le  state  of  North  Dakota, 
and  under  the  jurisdiction  and  con- 
trol managem^t  of  ay  board 
not  provided  for;  tfy  ^aid  Constitu- 
tion, and  having.  ,1^0  constitutional 
authority  to  expend. .ffindfs.  so  de- 
rived.",      ',,  ,  -  . 

,  It  is  further  alleg^  j^hat.tbe  ^ct 
in  question  dofs  .not  provi^  for 
assessing  motor  vphipjes-  jn  accord- 
ance with  their  value,.  i)ut  that  the 
to  are  •  baaed  upon  arbitrary,  in- 
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equitable,  and  unjust  distinctions, 
and  that  the  provisions  of  the  legis- 
lative act  are  not  uniform  in  their 
operation,-  but  are  wholb^  arbitrary 
and  unjustified.  It  is  alleged  that, 
under  tile  provisions  of  the  act,  the 
city  of  Fargo  would  receive  no  part 
of  the  revenue  derived  -from  the 
registration  tax,  and^that  the.  motor 
vehides:  .of  dealers  are  subject  to 
assessment  and  taxation  -  like  other 
personal  property,  while  simiiar 
vehicles  belcmging  to.  othej!s  are  not 
so  subject. 

The  answer  does  not  p^t  in  issue 
any  facts  material  to  the  determi- 
nation of  the  questions  raised  .uxran 
the;  application  for  the  writ. 

Section  1  of  chapter  156,  Session 
Laws  of  1917,  provides  for  the  form 
of  application  fbr  a  dealer's  license 
tO'  be  issued  upon  the  payment  to 
the  secretary  of  state  of  $16. 
Amng  ol&er  things,  thetapplication 
is  required  to  contain-  a  statfemeitt 
of  "the  amount  of  suchrmotave  pow- 
er, stated  in  fibres  of  htraA  k>ower, 
.in  accordance  with  the  rating  estab- 
lished by  the  Association  of^  Li- 
censed Autotnofoile  Manufactiifers. 
.  .  Section  3,  which,  amends  § 
.2976g  of  the  Compiled  :Laws  of 
1918,  provides  a  nunimnm  fee  for 
.the  re-registration-  of  -motor  .v^ 
hides  of  not  less  than  $6,  and  for 
those  having  a  higher  rating  tJbAn 
20-horse  power  an  additional  fee  of 
.go  cents  for  ^ach  additional  horse 
power,  subject  to  reduction^  Jiow- 
evext  in  the  case  of  vehicles  which 
hav^'been  previously  licensed  ;for 
three  {years.  In  this  section  it  is 
provided  that  "the -registration  fees 
imposed  by  this  act  upon  motor 
vehicles  shall  be  in  lieu,  of  all  taxes, 
general  or  .local,;  to  whicljL  motor 
vehicles  may  hp  subject,  except  that 
.  dealers'  license  fees,  shall  not  be  in 
lieu  of  '■  other  .  taxes."  Section  4, 
whict-^ends  §  2976h,  Compiled 
Laws  of  1913,.  provides:  .  .  . 
The  secretary  of  state  is  hereby  au- 
thorized to.  eniploy  such  agent  or 
agents  as  may  be  necessary  to  en- 
force the  provisifms  of  this  act." 
Section  ^,  which  amends  §  2976n, 
.Compiled  Laws  of  1913,  provides 
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that  the  moneys  derived  shall  be 
paid  into  the  state  treasury  by  the 
secretary  of  state,  and  that  the  state 
treasurer  shall  in  turn  pay  to  the 
various  county  treasurers,  to  the 
account  of  the  special  road  mainte- 
nance fund,  "one  third  of  the 
moneys  received  by  him  from  the 
secretuy  of  state  under  the  pro- 
visions of  this  act,  and  shall  credit 
the  remaining  two-thirds  to  the  ac- 
count of  the  state  highway  fund: 
Provided,  however,  that  the  state 
treasurer  shall  iirst  deduct  from  all 
the  moneys  received  by  him  from 
the  secretary  of  state  the  cost  of 
tags,  derk  hire,  printing,  postage, 
express  and  other  expenses,  as  esti- 
mated by  the  said  secretary  of 
state."  Section  6  provides  that  "the 
state  highway  fund  provided  for  by 
this  act  shall  be  expended  under  the 
direction  of  the  State  Highway 
Commission."  Section  8  provides 
for  the  expraditure  of  the  license 
money' for  repairing  and  maintain- 
ing all  highways,  and  concludes  with 
the  following  proviso:  "Provided, 
further,  that  none  of  this  money 
shall  be  expended  within  the  limits 
of  any  incorporated  city  or  village." 
An  emergency  clause  is  attached, 
stating  as  one  of  the  grounds  of 
em^^ency  that,  without  the  act, 
there  would  not  be  sufficient  money 
available  in  the  state  treasury  to 
comply  with  the  requirements  of  the 
Federal  law  providing  for  Federal 
aid  for  the  construction  and  mainte- 
nance of  roads. 

In  view  of  the '  questions  raised 
upon  the  argument,  it  will  become 
necessary  also  to  consider  certain 
provisions  of  chapter  59,  and,  possi- 
bly, of  chapter  131,  of  the  Session 
Laws  of  1917.  Chapter  59  is  an  act 
which  provides  for  the  classification 
ift  property,  for  assessment  at  a  per- 
centage of  its  value,  and,  by  §  1  of 
said  act,  class  2  of  the  schedule 
adopted  is  made  to  embrace  "all  live 
stock,  agricultural  and  other  tools 
and  machinery,  gas  and  other  en- 
gines and  boilers,  threshing  ma- 
chines and  outfits  used  therewith, 
automobiles,  motor  trudcs,  and  oth- 
er power-driven  cars,  vehicles  of  all 


kinds,  boats  and  all  water  craft," 
etc.  This  class  of  property  is  re- 
quired to  be  assessed  at  20  per  cent 
of  its  true  and  full  value. 

Chapter  131  of  the  Session  Laws 
of  1917  provides  for  the  establish- 
ment of  a  State  Highway  Commis- 
sion, which  is  given  general  control 
and  supervision  of  the  construction, 
improvement,  repair,  and  mainte- 
nance of  roads  and  bridges,  under 
prescribed  limitations.  Among  oth- 
er powers  granted  tiie  Commissi<m 
is  the  power  to  expend  the  state 
highway  fund  as  follows  <§  2) : 
" .  .  .  It  shall  reserve  out  of  the 
state  highway  fund  hereby  created 
a  suflteient  sum  annually  to  meet  its 
expenses  and  to  pay  the  state's  por- 
tion of  the  cost  of  properly  main- 
taining all  highways  and  bridges 
improved  in  pursuance  of  the  pro- 
visions of  this  act ;  and  the  balance 
of  said  state  highway  fond  shall  be 
expended  by  the  State  Highway 
Commission  in  the  improvement  cf 
highways  and  bridgea  in  the  several 
counties  in  the  following  manner: 
Ten  per  cent  of  said  fund  shall  be 
spent  within  the  discretion  of  the 
State  Highway  Commission  and 
without  regard  to  the  amount  of 
said  fund  collected  in  each  coun^, 
and  ninety  per  cent  shall  be  sp^t 
by  the  said  Commission  in  the  sev- 
eral counties  in  proportion  to  tfae 
amounts  collected  therein." 

In  this  act  several  sections  deal- 
ing with  the  disposition  of  the  auto 
license  moneys  are  identical  with  the 
sections  contained  in.  chapter  166, 
dealing  •with  the  samef  subject. 

Counsel  for  the  defendimt,  in  ap- 
parent recognition  of  the  constitu- 
tional difficulties  in  the  way  of  sus- 
taining the  act  in  question,  have 
suggested  the  possibility  of  harmo- 
nizing chapters  166,  69,  and  131,  by 
giving  to  diapter  166  a  construction 
rendering  it  consistent  vrith  that 
portion  of  diapter  69  which  places 
automobiles  and  power-driven  ve- 
hicles in  class  2  of  the  assessment 
schedule,  and  purports  to  subject 
them  to  ad  valorem  taxation  at  20 
per  cent  of  their  value.  Counsd  for 
the  plaintiff  manifests  agreement  to 
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this  {instruction,  and  professes  to 
be  interested  solely  in  beinsr  able 
to' subject  the  class  of  property  re- 
ferred to  to  taxation  for  municipal 
purposes.  There  is  no  appearance 
in  tJiis  action  on  behalf  of  any  own- 
er of  a  vehicle  ^ected  by  the  legis- 
lation under  consideration,  and  con- 
sequently no  question  is  raised  rel- 
ative to  the  prejudicial  effect  of  a 
construction  such  as  that  contend- 
ed for.  While  the  court  should  be 
and  is  reluctant  to  adopt  a  construc- 
tion of  chapter  156  that  might  ren- 
der the  same  unconstitutional,  we 
feel  it  nevertheless  incumbent  upon 
us  to  adopt  a  reasonable  construc- 
tion of  the  act,  even  though  in  doing 
80  we  should  be  forced  to  the  con- 
clQsion  that  it  is  unconstitutional. 
In  short,  even  in  the  absence  of  a 
representation  by  a  numerous  class 
of  persons  who  would  be  adversdy 
affected  by  the  construction  of  the 
law  with  which  counsel  for  both 
parties  manifest  satisfaction,  we 
cannot  adopt  a  construction  that 
does  manifest  violence  to  a  clearly 
expressed  intention  of  the  legisla- 

si«tirte-co»-  even  for  the 

high  purpose  of 
"•'ISnl?;;"**'  saving  the  consti- 
tutionality of  the 
law.  We  must,  therefore,  first  con- 
strue chapter  156  to  determine  its 
meaning  in  connection  with  the  sub- 
ject of  the  general  and  local  taxa- 
tion of  the  class  of  vehicles  to  which 
it  is  applicable. 

The  language  of  S  3  of  the  Motor 
Vehicle  License  Act  (chapter  156) 
is  free  from  ambiguity  and  unmis- 
takable in  its  literal  meaning.  The 
legislature  has  said :  "The  registra- 
tion fees  imposed  by  this  act  upon 
all  motor  vehicles  shall  be  in  lieu  of 
all  taxes,  general  or  local,  to  which 
motor  vehicles  may  be  subject,  ex- 
cept that  dealers'  license  fees  shall 
not  be  in  lieu  of  other  taxes."  In 
addition  to  this  unambiguous  lan- 
guage, the  radical  increase  in 
license  fee  over  that  which  was  pre- 
viously charged,  and  the  compre- 
hensive  plan  according  to  which  the 
large  amount  of  anticipated  reve- 
nu9  is  required  to  be  expended  for 
6  A.L.B^7. 
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governmental  purposes,  is  persua- 
sive evidence  of  an  intention  on  the 
part  of  the  legisla-  ^^^^ 
ture  to  make  the  ▼ehici«^ 
so-called  license  fee 
take  the  place  of  both  the  pre- 
existing license  fee  and  the  per- 
sonal property  tax  upon  the 
vehicles.  Such  evidences  of  legisla- 
tive intent  are  so  clear  as  not  to 
be  capable  of  being  overcome  by  the 
consideration  of  a  slight  difference 
in  the  time  of  passage  of  the  two 
apparently  conflicting  provisions, 
as  disclosed  by  the  legislative  jour- 
nals. It  is  more  reasonable  to  re- 
gard the  two  chapters  (156  and  59) 
as  relating  to  independent  subjects 
and  as  involving  conflict  only  to  a 
limited  extent.  One  relates  to  the 
classification  of  the  general  prop- 
erty of  the  state  for  tax  purposes, 
while  the  other  deals  particularly 
with  a  class  of  property  which,  for 
tax  purposes,  is  intended  to  be  seg- 
regated from  the  general  mass  and 
treated  according  to  an  entirely 
different  plan.  Under  well-settled 
rules  of  statutory  construction, 
the  general  statute  ^^^^^^^ 
must  yield  to  that  jitot-«»»ii«*- 
which  deals  spe- 
cifically  with  a  part  of  the  subject- 
matter  embraced  in  both. 

Had  chapter  166  not  been  enact- 
ed, the  intention  of  the  legislature 
to  subject  motor  vehicles  to  ad 
valorem  taxation  at  the  scheduled 
rate  of  valuation  would  have  been 
clear  and  unmistakable;  but  it 
would  be  going  beyond  the  bounds 
of  legitimate  inference  to  say  that,' 
by  the  adoption  of  both  chapter  59 
and  chapter  156,  it  was  the  deliber-' 
ate  design  of  the  legislature  to  neg- 
ative an  intention  which  clearly  lies 
at  the  very  basis  of  the  License  Act.' 
It  is  only  the  fact  that  1^  License. 
Act  was  first  in  order  of  passage  by! 
the  legislature  that  furnishes  oc- 
casion for  the  suggestion  that  the! 
provision  making  the  license  tax  a| 
charge  in  lieu  of  all  other  taxes  was| 
repealed  by  chapter 
59.  Repeals  by  im-  n^JYf ^i*^ 
plication  are  not 
favored,  and  we  are  satisfied  that' 
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the  doctrine  is  not  properly  invoked 
in  Hois  case.  Especially  is  this  true 
here,  because  the  two  chapters  re- 
ferred to  were  approved  by  the  gov- 
ernor in  the  inverse 
^JJ^^J  order  of  their  pass- 
age. One  act  can- 
not repeal  another  by  implication 
until  it  becomes  a  law. 

The  conclusion  above  expressed 
seems  to  be  fortified  by  the  very 
language  of  §  1  of  chapter  59.  This 
section  purports  to  make  the  classi- 
fication schedule  adopted  applicable 
only  to  "real  and  personal  property 
subject  to  a  general  property  tax, 
and  not  subject  to  any  gross  earn- 
ings or  other  lieu  tax.'*  Clearly,  it 
was  not  intended  that  personal 
property  which  was  not  subject  to 
a  general  property  tax  should  be 
embraced  within  the  classification 
scheme,  nor  was  it  intended  that  any 
property  should  any  longer  be  em- 
braced therein  after  it  had  become 
subject  to  taxation  in  some  other 
form,  in  lieu  of  a  property  tax. 
That  is  precisely  what  is  provided 
for  in  the  Motor  Vehicle  License 
Act,  and  hence  a  motor  vehicle 
comes  directly  within  one  of  the 
exceptions  to  the  classification 
schedule.  The  fact  that  motor  ve- 
hicles are  named,  however,  in  class 
2  of  the  schedule,  is  only  evidence  to 
our  minds  that,  owing  to  the  im- 
perfections of  legislative  procedure 
and  to  the  impossibility  of  deter- 
mining in  advance  the  fate  of  relat- 
ed legislation,  it  was  thought  well 
to  make  a  class  broad  enough  to  pro- 
vide a  proper  place  in  the  general 
schedules  in  case  the  legislation 
dealing  specifically  with  one  partic- 
ular kind  of  property  should  not  be 
passed. 

We  are  strongly  of  the  conviction 
that  chapter  156  was  intended  to 
authorize  a  license  fee  in  lieu  of  all 
other  taxes,  and  that  the  act  will 
have  to  stand  or  fall  as  so  inter- 
preted. This  construction  accords 
with  the  express  language  of  the 
act,  and  to  attempt  to  attach  a  con- 
trary meaning  would  be  nothing 
short  of  trifling  with  a  well-under- 
stood legislative  intention.  We  are 


thus  compelled  to  consider  the  con- 
stitutional objections  urged  against 
the  validity  of  the  Motor  Vehicle 
Tax  Law,  treating  the  same  as  sub- 
stituting a  graduated  license  fee  in 
lieu  of  the  combined  pre-existing 
license  fee  and  ad  valorem  tax. 

We  are,  then,  confronted  with  the 
question  of  the  power  of  the  legis- 
lature to  effect  such  a  change  in  the 
tax  laws  under  the  limitations  of 
the  Constitution.  In  approaching 
the  consideration  of  the  constitu- 
tional questions  presented  by  the 
petitioner,  we  must  do  so  in  the 
light  of  the  rule  that,  in  the  exer- 
cise of  the  legislative  power,  the 
will  of  the  legislature  is  supreme, 
and  cannot  be  set 
at  naught  except  SSSTS^Si!**'"" 
where  it  contra-  ;iJt«te."""*'  *' 
venes  restrictions 
upon  the  legislative  authority  l^at 
can  be  pointed  out  in  the  Constitu- 
tion. Cooley,  Const.  Lim.  7th  ed.  p. 
236.  The  judicial  department  of 
the,  government  exercises  no  func- 
tion that  is  more  far-reaching  in  its 
importance  than  that  of  passing 
upon  the  constitutionality  of  legis- 
lation, nor  one  that  it  approaches 
with  a  greater  sense  of  delicacy. 
Realizing  this  fact,  and  being  duly 
conscious  of  the  proper  relationship 
of  the  co-ordinate  branches  of  the 
government,  the  most  eminent 
judges  have  approached  such  ques- 
tions with  a  degree  of  solemnity 
that  is  not  usually  present  in  cases 
which  call  merely  for  the  applica- 
tion of  ordinary  principles  of  law 
to  controversies  between  suitors. 
Some  of  our  most  highly  respected 
courts  and  most  eminent  jurists 
have  been  so  reluctant  to  set  at 
naught  the  will  of  a  co-ordinate 
branch  of  the  government  that  the 
principles  according  to  which  they 
have  tested  the  constitutionality  of 
statutes  are  indeed  extreme  in  favor 
of  the  giving  of  effect  to  the  legis- 
lative will.  Said  Chief  Justice 
Shaw  in  the  case  of  Re  Wellington, 
16  Pick.  87-95,  26  Am.  Dec.  631, 
"that,  when  called  upon  to  pro- 
nounce the  invalidity  of  an  act  of 
legislation  passed  with  all  the  forms 
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and  solemnities  requisite  to  £rive  it 
the  force  of  law,  courts  will  approach 
the  question  with  great  caution,  ex- 
amine it  in  every  possible  aspect, 
and  ponder  upon  it  as  long  as  de- 
liberation and  patient  attention  can 
tiuvw  any  new  light  on  &e  sub- 
ject, and  never  declare  a  statute 
void  unless  the  nullity  and  invalid- 
ity of  the  act  are  placed,  in 
their  judgment,  beyond  reasonable 
doubt."  See  State  ex  rel.  Linda  v. 
Taylor,  33  N.  D.  76,  L.R.A.1918B, 
156,  166  N.  W.  561.  Ann.  Cas. 
1918A,  683.  While  the  questions 
involved  in  the  matter  under  con- 
sideration can  scarcely  be  said  to  be 
free  from  doubt,  we  enter  upon 
their  discussion  with  a  due  appreci- 
ation of  their  importance,  and  en- 
tertaining the  desire  to  give  efiect, 
first,  to  the  true  meaning  of  the 
Constitution,  and,  second,  to  the  will 
of  the  legislature  in  so  far  as  it  may 
be  found  not  to  be  in  contravention 
of  the  limitations  prescribed  by  the 
Constitution. 

The  provisions  of  the  Constitu- 
tion with  which  we  are  particularly 
concerned  in  this  connection  are 
found  in  article  11,  §§  174, 176,  and 
179,  as  amended  by  chapter  103  of 
the  Session  Laws  of  1913,  the  lat- 
ter being  a  concurrent  resolution 
which  was  adopted  as  a  constitu- 
tional amendment  in  November, 
1914.  Sections  174,  176.  and  179. 
as  they  stood  prior  to  the  1914 
amendment,  provided  for  what  is 
commonly  known  as  the  general 
uniform  property  tax.  By  §  174 
the  legislative  assembly  was  airect- 
ed  to  provide  for  the  raising  of 
revenue  to  defray  the  expenses  of 
flte  state,  not  to  exceed  in  any  one 
year  4  mills  on  the  dollar  on  the 
assessed  valuation  of  the  taxable 
property  in  the  state.  Section  176 
required  the  passage  of  laws  "tax- 
ing by  uniform  rule  all  property  ac- 
cording to  its  true  value  in  money." 
It  also  provided  for  certain  exemp- 
tions to  be  created  by  general  law, 
among  which  was  included  "per- 
sonal property  to  any  amount  not 
exceeding  in  value  $200  for  each 
individual  liable  to  taxation."  Sec- 


tion 179.  as  amended  by  article  4 
of  the  amendments  (1905),  provid- 
ed that  all  property  should  "be 
assessed  in  the  county,  city,  town- 
ship, village,  or  district  in  which" 
such  roads  "are  located  or  through 
which  they  are  operated,  as  a  basis 
for  the  taxation  of  such  prop- 
erty. ..." 

By  the  amendment  which  was 
made  in  1914,  the  basic  mandate  of 
universal  uniform  ad  valorem  as- 
sessment was  changed.  The 
amendment  provided  merely  that 
"taxes  shall  be  uniform  upon  the 
same  class  of  property,  including 
franchises  within  the  territorial 
limits  of  the  authority  levying  the 
tax."  Sess.  Laws  1913.  chap.  103. 
The  power  of  the  legislature  to 
exempt  property  from  taxation, 
however,  was  expressed  in  practi- 
cally the  same  language  as  that 
contained  in  the  original  §  176,  and^ 
so  far  as  applicable  to  personal 
property,  reads  as  follows:  "And 
the  legislative  assembly  shall,  by  a 
general  law,  exempt  from  taxation 
.  .  .  personal  property  to  an 
amount  not  exceeding  in  value  $200 
for  each  individual  liable  to  taxa- 
tion." Sess.  Laws  1913,  chap.  103. 
Section  179  was  amended  (chapter 
103,  Session  Laws  of  1913,  §  2)  by 
striking  therefrom  the  provisions 
requiring  an  apportionment  of  the 
assessed  valuation  of  public  utility 
properties  to  local  municipalities. 

Being  reminded  at  thia  point  of 
the  effect  of  the  Motor  Vehicle  Li- 
cense Law  to  remove  from  motor 
vehicles  the  burden  of  general  and 
local  taxation,  we  are  required  to 
answer  the  inquiry  whether  it  is 
competent  for  the  legislature  to 
strike  from  the  tax  rolls  of  local 
municipalities  property  not  legally 
exempt,  and  thus  deprive  tiiem  of 
sources  of  revenue  which,  it  la  con- 
tended, are  secured  to  them  by  the 
Constitution.  > 

Without  holding  or  meaning  to 
intimate  that  the  only  source  of 
revenue  that  would  have  been  open 
to  the  state  and  its  governmental 
subdivisions,  under  the  provisions 
of  article  11  of  the  Constitution  as 
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it  orisrinally  stood,  was  a  tax  de- 
rived from  property  uniformly  as- 
sessed (State  V.  Klectzen,  8  N.  D. 
286,  78  N.  W.  984,  11  Am.  Crim. 
Rep.  324) ,  we  have  no  doubt  that  it 
was  intended  that  such  should  be  at 
least  the  principal  source  of  reve- 
nue. The  constitutional  provisions 
were  mandatory.  They  required 
the  passage  of  laws  designed  to 
subject  all  property  to  taxation  ac- 
<»rding  to  value.  This  was  an 
expression  of  the  belief  prevalent  at 
the  time  of  the  adoption  of  the  Con- 
stitution, that  the  ends  of  justice 
were  best  served  where  contribu- 
tions to  the  support  of  the  govern- 
ment were  in  proportion  to  owner- 
ship of  property,  at  least,  in  sO  far 
as  it  may  be  attempted  to  derive 
revenues  from  property  taxes.  This 
idea  was  as  applicable  to  revenues 
for  the  support  of  local  government 
as  for  the  state  government.  It 
was  thus  made  an  integral  part  of 
the  plan  that  all  the  property  once 
assessed  should  be  subjected  to  the 
property  taxes  required  for  the  sup- 
port of  the  minor  municipalities. 
Any  attempt  to  give  property  a  situs 
other  than  its  true  local  situs 
would,  of  course,  have  interfered 
with  tile  plan  and  would  have  been 
unconstitutional.  Martin  v.  Bur^ 
feigh  County,  38  N.  D.  873,  166  N. 
W.  520;  Rosasco  v.  Tuolumne 
County,  143  Cal.  430,  77  Pac.  148. 
The  genius  of  this  scheme  of  taxa- 
tion could  only  be  realized  if  the 
prop^lies  subject  to  tax,  either 
state  or  local,  were  upon  the  tax 
list  of  the  district  in  which  the 

i>roperty  was  located  and  the  taxes 
evied.  It  was  the  sine  qua  non  or 
basic  practical  requirement  that 
must  exist  coextensively  with  the 
power  to  tax  property  by  whatever 
municipality  that  was  made  the 
recipient  of  the  power.  Thus  it  will 
be  seen  that  the  requirement  of  lo- 
calization contained  in  §  179  was  a 
necessary  part  of  the  idea  that  all 
contributions  to  the  revenues  de- 
rived from  property  taxes  should  be 
«xacted  according  to  the  valuation 
of  the  property.  It  would  have  been 
Ihe  law  of  the  state  by  reason  of  § 


176,  though  §  179  had  not  be^ 

adopted. 

Viewed  in  this  light,  which  we  be- 
lieve reflects  its  true  meaning,  the 
requirement  of  localization  ex- 
pressed in  §  179  was  only  the  ex- 
pression of  a  rule  that  it  was  neces- 
sary to  follow,  if  the  goal  of  general 
uniformity  was  to  be  realiz^,  and 
it  may  properly  be  regarded  as 
merely  appended  to  the  more  im- 
portant section  preceding  (§  176). 

Apart  from  the  incidental  effect 
of  the  original  S  179,  construed  in 
conjunction  witn  S  176,  we  are  of 
the  opinion  that  there  was  a  most 
important  reason  for  tiie  adoption 
of  the  section.  It  gave  to  the  state 
board  of  equalization  the  sole  pow- 
er to  assess  the  enumerated  public 
utility  properties.  This  power  was 
doubtless  conferred  upon  a  central 
board  in  order  to  obviate  conflicts 
between  local  taxing  authorities, 
each  taxing  portions  of  the  same 
property.  It  will  be  noted  that  the 
properties  affected  are  those  which 
generally  extend  into  and  through 
a  large  number  of  taxing  districts. 
In  the  light  of  this  fact,  it  was 
thought  tiiat  the  best  means  of  se- 
curing uniform  valuation  and  of 
avoiding  complications  incident  to 
th&  attempted  exercise  of  authority 
by  numerous  local  units  was 
through  the  medium  of  a  central 
assessment.  We  do  not  doubt  that 
this  affords  the  strongest,  if  not  the 
sole,  reason  for  the  adoption  of  § 
179.  So  important  is  this  consider- 
ation tiiat  the  supreme  court  of  Cal- 
ifornia, in  construing  a  similar  con- 
stitutional provision,  was  divided 
upon  the  question  as  to  whether  or 
not  it  should  be  extended  by  impli- 
cation to  cover  assessments  of  street 
railways  and  interurban  lines  oper- 
ating in  more  than  one  county.  San 
Francisco  &  S.  M.  Electric  R.  Co.  v. 
Scott.  142  Cal.  222,  75  Pac.  575. 

In  view  of  the  fact  that  the  con- 
stitutional provisions  designed  to 
perpetuate  the  plan  of  property 
taxation  above  discussed  have  been 
superseded  by  amendment,  it  may 
not  be  out  of  place  to  refer  briefly 
to  the  views  entertained  by  econo- 
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mists  relative  to  the  efficiency  of 
the  scheme  as  a  just  method  of  tax- 
ation. While  we  are  not  primarily 
concerned  with  the  economics  of  the 
question,  and  express  no  opinion 
thereon,  reference  to  the  current 
views  of  such  authorities  may  con- 
duce to  a  better  understanding  of 
the  amendment.  It  is  only  reason- 
able to  assume  that  the  amendment 
was  made  with  a  view  to  correcting 
inherent  defects.  A  foremost  au- 
thority on  the  subject  of  taxation  in 
the  American  states  condemns  the 
general  property  tax,  both  from  the 
theoretical  and  practical  stand- 
points, and,  in  pointing  out  where- 
in it  has  signally  failed  as  admin- 
istered, says: 

;*The  standard  of  ability  has  been 
shifted  from  property  to  product; 
the  teat  now  is  not  the  extent,  but 
the  productivity,  of  wealth.  ,  .  , 
"Practically,  the  general  property 
tax,  as  actually  administered,  is  be- 
yond all  doubt  one  of  the  worst 
taxes  known  in  the  civilized  world. 
Because  of  its  attempt  to  tax  in- 
tangible as  well  as  tangible  things, 
it  sins  against  the  cardinal  rules  of 
tmiformity,  of  equality,  and  of  uni- 
versality of  taxation.  It  puts  a 
premium  on  dishonesty  and  de- 
bauches the  public  conscience;  it 
reduces  deception  to  a  system  and 
makes  a  science  of  knavery;  it 
presses  hardest  on  those  least  able 
to  pay;  it  imposes  double  taxation 
on  one  man  and  grants  entire  im- 
munity to  the  next.  In  short,  the 
general  property  tax  is  so  flagrant- 
ly inequitable  that  its  retention  can 
be  explained  only  through  igno- 
rance or  inertia.  It  is  the  cause  of 
such  crying  injustice  that  its  alter- 
ation or  its  abolition  must  become 
the  battle  cry  of  every  statesman 
and  reformer."  Seligman,  Essay 
in  TaxB.  p.  61.  See  also  Wells, 
Theory  &  Pr.  of  Taxn.  p.  434. 

Counsel  upon  argument  referred 
to  the  general  property  tax  as  being 
of  comparatively  recent  origin,  and 
to  the  amendment  as  harking  back 
to  a  period  when  legislatures  were 
more  free  than  now  in  the  matter  of 
tax  legislation.    In  this,  counsel 
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was  only  partially  correct.  The 
general  property  tax  is  medieval, 
not  modem.  When  the  organiza- 
tion of  society  was  simple,  the  gen- 
eral property  tax  so  strongly  re- 
flected the  semblance  of  equality 
that  it  was  quite  generally  adopted. 
But  it  has  been  so  long  discarded  in 
Continental  Europe  and  in  the 
Eastern  states  of  America  that  it 
usually  receives  but  passing  men- 
tion by  those  who  devote  attention 
to  public  flnance.  When  it  is  men- 
tioned it  is  only  to  be  condenmed 
for  its  utter  failure  to  achieve  the 
desired  ends  of  justice  ^nd  equality. 

To  what  extent  has  the  original 
scheme,  which  in  practice  has 
proved  so  disappointing,  been  de- 
parted from  by  the  adoption  of  the 
amendment  above  referred  to?  It 
will  be  noted,  first,  that  §  176  no' 
longer  commands  the  legislature  to 
provide  for  the  taxing  of  all  prop- 
erty by  uniform  rule,  according  to 
its  true  value.  On  the  contrary,  the 
section  purports  to  be  only  a  limi- 
tation designed  to  preclude  arbi- 
trary classification,  and  to  require 
uniformity  only  within  a  class  and 
within  the  territorial  limits  of  a 
taxing  authority.  Section  179,  as 
now  amended,  while  retaining  the 
pre-existing  requirement  of  local 
assessment,  except  as  to  enumerat- 
ed public  utilities,  entirely  does 
away  with  the  necessity  for  a  dis- 
tribution of  the  assessed  value  of 
utility  properties  to  the  local  taxing 
units.  These  two  sections  of  the 
amendment  of  1914  are  significant 
of  a  decided  change  in  the  pre-exist- 
ing constitutional  policy.  It  is  now 
neither  required  that  all  of  the  tax- 
able property  within  a  district  shall 
be  apportioned  thereto,  nor  that  the 
revenues  to  be  raised  from  property 
taxes  within  the  territorial  jurisdic- 
tion of  the  municipality  levying  tJie 
tax  shall  be  derived  from  all  of  the 
taxable  property  within  the  district. 
For  instance,  it  may  now  be  pro- 
vided that  the  state  may  derive  its 
tax  revenue  from  railroads  and  ex- 
press companies  to  the  exclusion  of 
other  property;  whereas  minor 
municipalities  may  be  authorized  to 
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derive  their  revenues  from  the  gen- 
eral property,  including  such  util- 
ities as  telephone  and  telegraph 
companies,  and  be  denied  the  right 
to  tax  the  railroads  and  express 
companies.  The  effect  of  such  a 
law  would,  of  course,  be  to  ^empt 
the  class  of  property  referred  to, 
wholly  or  in  part,  from  other  taxes 
for  the  support  of  other  municipal- 
ities in  which  the  property  may  be 
located;  but  in  reality  the  property 
would  not  be  exempt,  because  it 
would  be  bearing  that  portion  of 
the  general  burden  of  taxation 
^hich  tiie  legislature  deemed  just. 
The  only  liihitation  upon  the  power 
of  the  legislature  to  thus  classify 
property  is  the  14th  Amendment  to 
the  Federal  Constitution,  which,  by 
requiring  equal  protection  of  the 
laws,  precludes  purely  arbitrary 
classification.  See  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232, 
33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533 ; 
Santa  Clara  County  v.  Southern  P. 
R.  Co.  (C.  C.)  9  Sawy.  165,  18  Fed. 
385;  American  Sugar  Ref.  Co.  v. 
Louisiana,  179  U.  S.  89,  45  L.  ed. 
102,  21  Sup.  Ct.  Rep.  43;  Kidd  v. 
Alabama,  188  U.  S.  730,  47  L.  ed. 
669,  23  Sup.  Ct.  Rep.  401 ;  Cook  v. 
Marshall  County,  196  U.  S.  261,  49 
L.  ed.  471,  25  Sup.  Ct.  Rep.  233; 
Citizens*  Teleph.  Co.  v.  Fuller,  229 
U.  S.  322,  57  L.  ed.  1206, 33  Sup.  Ct. 
Rep.  833 ;  State  ex  rel.  St.  Paul  City 
R.  Co.  V.  Minnesota  Tax  Commis- 
sion. 128  Minn.  384, 150  N.  W.  1087. 
Under  such  a  scheme,  property 
cannot  be  said  to  be  exempt,  provid- 
ed it  is  made  to  bear  what  the  legis- 
lature deems  to  be  its  just  propor- 
tion of  tax  burden.  The  foregoing 
propositions  based  on  the  amend- 
ment are  wholly  beyond  dispute 
because  clearly  within  its  very 
language. 

But  does  the  requirement  that  all 
taxable  property  except  that  of  the 
enumerated  utilities  shall  be  as- 
sessed in  the  county,  city,  town- 
ship, etc,  in  which  it  is  situated, 
any  longer  require  that  all  taxable 
property  not  excepted  be  placed 
upon  the  tax  rolls  of  the  designated 
local  units?  If  so,  the  legislature 


has  no  authority  to  effect  its  with- 
drawal. This,  in  our  judgment,  is 
a  most  serious  question,  and  one 
that  must  be  solved  by  a  proper 
construction  of  the  constitutioncd 
amendment  in  the  light  of  the 
change  sought  to  be  effected. 

As  an  aid  in  determining  the 
meaning  of  the  amended  §  179,  it 
should  be  borne  in  mind  that  §  202 
of  the  Constitution  requires  the  sep- 
arate submission  of  amendments  so 
that  they  may  be  separately  voted 
upon,  and  that  chapter  103  of  the 
Session  Laws  of  1913,  which 
amends  both  §§  176  and  179,  wan 
adopted  as  one  amendment.  We 
should  assume,  therefore,  that  it 
was  desired  to  effect  but  one  basic 
change  in  the  Constitution,  and 
that  whatever  alterations  in  other 
sections  were  deemed  essential  to 
make  that  change  effective  were 
made  for  that  purpose  only.  The 
basic  change  sought  is  doubtless 
found  in  §  176,  wherein  the  rule  of 
general  uniformity  is  changed  to 
that  of  a  permissive  classification, 
accompanied  by  a  requirement  of 
territorial  uniformity.  The  change 
made  in  §  179,  by  removing  the  di- 
rection to  apportion  the  assessed 
valuation  of  the  utilities  to  the  local 
units,  but  brings  it  into  harmony 
with  §  176.  Where  a  single  pur- 
pose seems  to  be  dominant  in  an 
amendment,  we  should  be  reluctant 
to  give  to  other  sections  a  construc- 
tion tiiat  would  tend  to  defeat  it; 
particularly,  where  the  section 
which  is  not  wholly  consistent  in  its 
language  was  but  a  little  more  than 
an  appendage  to  that  which  was 
most  radically  changed. 

Under  ,  its  authority  to  classify, 
the  legislature  may  determine  that 
there  are  subjects  of  tax  within  a 
given  locality  that  may  reasonably 
be  made  to  contribute  to  the  main- 
tenance of  one  municipality  rather 
than  to  another,  both  having  juris- 
diction over  the  same  teoritory. 
Thus  it  may  be  thought  more  ap- 
propriate for  a  county  or  for  the 
state,  either  of  which  may  be 
charged  with  the  duty  of  keeping 
up  the  public  highways,  to  exact  of 
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stage   driver  the    of  each  provision,  and  apply  it  ac- 
cording to  its  intent  and  spirit. 


an  automobile 

taxes  derived  from  the  instrumen- 
talities that  he  uses  in  connection 
vith  his  business,  than  it  would  be 
to  permit  the  city,  where  he  might 
sleep  half  the  time  and  over  whose 
str^  he  might  run  but  a  short 
distance,  to  derive  a  larger  benefit 
from  his  taxes  upon  the  automobiles 
he  uses  than  the  county  or  state. 

Or  the  legislature  might  deem  it 
proper  to  authorize  the  creation  of 
a  park  commission  or  board,  and 
vest  it  with  authority  to  levy  a  tax 
for  the  acquisition  and  improve- 
ment of  park  sites.  If  it  should  be 
of  the  opii^on  that  such  a  tax  should 
be  levied  only  upon  the  assessed  val- 
uation of  the  real  property  of  a  city 
whose  boundaries  correspond  witti 
the  jurisdiction  of  the  board,  num- 
ifestiy  it  could  so  provide,  under  § 
176.  (Assuming,  of  course,  the  con- 
stitutionality of  the  classification 
involved  under  the  equal  protection 
clause  of  the  Federal  Constitution.) 
If  §  179,  as  now  amended,  how- 
ever, were  construed  to  require  the 
olacing  of  all  taxable  i>roperty 
within  the  city  or  park  district  upon 
the  tax  rolls,  its  presence  there 
could  serve  no  useful  purpose,  be- 
cause not  accompanied  by  a  power 
to  tax.  Or  would  it  be  contended 
that  there  must  be  a  local  power  to 
tax  it,  because  it  is  incompetent  for 
the  legislature  to  so  far  exempt 
it?  If  so,  the  legislature  would  be 
driven  to  the  adoption  of  indirect 
means  to  accomplish  its  permissible 
ends.  It  could  provide  for  an  assess- 
ment for  local  purposes  on  so  loiv 
a  basis  as  to  amount  practically  to 
an  exemption  from  local  .taxation. 
If  such  an  expedient  were  resorted 
to  to  effect  a  legitimate  object,  and 
it  did  not  amount  to  arbitrary  clas- 
sification, it  would  not  be  for  the 
courts  to  question  the  wisdom  of 
the  policy  or  the  good  faith  of  the 
legislature.  We  should  shrink  from 
a  construction  of  the  Constitution 
that  can  but  result  in  imposing  arti- 
ficial roles  so  readily  capable  of  be- 
ing circumvented.  Rather  we 
should  seek  to  discover  the  true  aim 


The  true  aim  of  the  original  §§ 
176  and  179  was  to  compel  an 
equitable  distribution  of  liie  tax 
burden.  This  they  sought  to  ac- 
complish by  requiring  a  nniform  ad 
valorem  assessment  of  all  property 
and  the  application  of  the  local  and 
general  tax  rates  thereto.  The  aim 
of  the  amendment  is  doubtless  the 
same,  but  we  must  construe  it  as 
made  in  the  light  of  the  universal 
experience  above  referred  to.  It 
contemplated  that  the  legislature 
might  take  cognizance  of  the  eco- 
nomic setting  of  the  various  classes 
of  property  subject  to  its  taxing  au- 
thority, and  consider  this  as  a  fac- 
tor in  legislating  regarding  the 
peculiar  functions  of  the  different 
municipalities  and  the  duty  of  sup- 
plying the  needed  revenues  to  sup- 
port them.  If  this  be  not  the  scope 
of  the  amendment,  why  was  the  re- 
quirement of  uniformity  limited  to 
"the  territorial  limits  of  the  author- 
ity levying  the  tax,"  and  why  was 
the  constitutional  form  of  expres- 
sion changed  from  language  strong- 
ly mandatory  to  permissive  freedom 
witiiin  limited  bounds  ?  If.  under  § 
179  of  the  Constitution,  the  legis- 
lature is  precluded  from  differenti- 
ating between  the  various  classes  of 
property  in  a  way  that  will  reflect 
a  just  appreciation  of  economic  and 
govemmentel  relationships,  mani- 
festly Uie  constitutional  foundation 
for  reasonable  classification  is  un- 
dermined, and  there  is  carried  over 
into  the  altered  scheme  so  large  a 
part  of  the  pre-existing  iron-clad 
rule  of  uniformity  as  to  afford  a 
serious  impediment  to  its  reason- 
able and  orderly  operation. 

In  its  essence,  the  objection  in- 
terposed in  this  case  on  behalf  of 
the  city  of  Fargo  ainounts  to  a 
complaint  that  its  taxing  power  Is 
impaired;  but  by  §  130  of  the  Con- 
stitution the  legislature  is  given 
plenary  control  over  municipalities 
in  the  matter  of 
the  limitations  up-  !SSe;riS?- 
on    their  taxmg 
power.  In  fact,  their  power  to  tax 
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is  derived  from  lesislative  grant. 
State  ex  rel.  Oliver  Iron  Min.  Co.  v. 
Ely,  129  Minn.  40,  151  N.  W.  545. 
Ann.  Caa.  1916B,  189.  If,  under  § 
176,  a  new  municipality  can  be 
given  a  limited  taxing  power,  or  one 
that  will  enable  it  to  tax  certain 
classes  of  property  for  certain  pur- 
poses, wherein  can  there  be  any 
sound  basis  for  objection  on  the 
score  that  the  taxing  power  was  not 
made  more  extensive?  It  may  be 
that,  under  §  176  as  it  originally 
stood,  all  power  to  tax  proi>er^ 
must  have  been  so  conferred  as  to 
operate  uniformly  ■  as  to  all  prop- 
erty within  the  district;  but,  with- 
out the  requirement  of  such  xmi- 
formity,  can  it  be  reasonably  said 
that  every  taxing  power  vested  in 
a  municipal  government  must  be 
accompanied  by  authority  to  tax  all 
taxable  property  according  to  some 
rate  for  the  same  purpose?  A 
rate  which  would  be  nominal  mere- 
ly and  wholly  artificial  might  be 
thought  to  satisfy  the  constitutional 
requirement. 

Enough  has  been  said  to  indicate 
that  constitutional  localization  of 
property  for  purposes  of  taxation  is 
inherently  inconsistent  with  the 
legislative  power  to  classify.  But 
does  the  language  of  §  179  require 
that  we  should  give  effect  to  a 
meaning  so  far  inconsistent  with  § 
176?  We  think  not.  When  the  en- 
tire amendment  is  read  together, 
we  think  it  reasonably  clear  that  the 
effect  of  §  179  is  simply  to  provide 
that  property  which  is  required  to 
be  taxed  for  local  purposes  be  given 
a  situs  within  the  district  in  which 
it  is  to  be  taxed,  and  that  certain 
properties  shall  be  assessed  by  the 
state  board  of  equalization.  The 
word  "taxable"  qualifies  "property" 
in  the  amended  section,  whereas 
there  was  no  qualifying  word  in  the 
original  section.  This  would  seem 
to  imply  that  it  was  contemplated 
that  some  property  might  be  made 
taxable  in  one  jurisdiction  that  was 
not  taxable  in  another.  While  the 
addition  of  this  qualifying  word 
may  in  itself  be  of  slight  conse- 
quence, yet  when  we  also  consider 


the  dropping  of  the  only  words  ex- 
pressly requiring  the  valuation  of 
property  to  be  apportioned  to  the 
taxing  districts,  and  read  the  whole 
amendment  in  the  light  of  the  mean- 
ing of  the  newer  limitation,  which 
displaces  a  stiff  mandatory  provi- 
sion, we  are  impressed  that  the 
localization  only  applies  to  property 
which  is  required  by  the  legislature 
to  bear  a  local  tax. 

Being  of  the  opinion  that  the  com- 
plaint of  the  city  of  Fargo  is  un- 
warranted in  so  far  as  it  is  predi- 
cated upon  a  right  to  retain  the 
property  in  question  upon  its  tax 
rolls,  it  remains  to  be  determined 
whether  the  act  so  operates  as  to 
exempt  personsd  property  in  viola- 
tion of  §  17,6  of  the  Constitution,  or 
to  circumvent  §  174,  limiting  the 
amount  of  state  taxes. 

It  is  incompetent  for  the  legisla- 
ture to  exempt  personal  property 
from  taxation  except  to  the  extent 
of  $200  worth  for  each  individual 
liable  to  taxation.  This  act  imposes 
a  charge  denominated  a  license  or 
registration  fee.  Does  it  necessa- 
rily violate  the  provision  above 
referred  to?  It  is  clear,  as  herein- 
before pointed  out,  l^t  the  legis- 
lature intended  that  the  property  in 
question  should  bear  no  other  tax 
burden  than  that  provided  in  Hhis 
law.  The  amount  required  to  be 
paid  entitles  the  owner  to  enjoy  tb» 
right  to  use  the  highways  and  to 
hold  his  property  free  from  oth- 
er tax  obligations.  Doubtless,  it 
would  be  competent  for  the  legisla- 
ture, in  imposing  a  license  tax,  to 
take  into  consideration  the  uses 
commonly  made  of  the  property  af- 
fected, together  with  the  additional 
burdens  which  such  uses  place  pri- 
marily upon  the  state.  The  duty  of 
keeping  the  public  roads  in  condi- 
tion is  a  governmental  one,  which, 
under  our  Constitution,  the  state  is 
now  authorized  to  discharge  direct- 
ly. Const.  §  185,  Sess.  Laws  1915,  p. 
403.  Where  a  fee  or  tax  may  fairly 
be  said  to  be  no  larger  than  is  rea- 
sonably necessary  to  compensate 
for  the  extra  burden  incident  to  the 
common  use  of  the  highway  by  a 
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given  class  of  vehicles,  it  cannot  be 
said  to  be  so  arbitrary  as  to  be  un- 
warranted. There  being  no  pro- 
vision in  the  Constitution  directly 
restricting  the  power  of  the  legisla- 
ture to  impose  a  license  fee  or  tax, 
the  charge  imposed,  having  been 
measured  according  to  a  reasonable 
standard,  seems  to  meet  every  re- 
quirement of  a  valid  license  tax. 

But  unless  it  is  included  in  the 
fee,  there  cannot  be  said  to  be  any 
tax  upon  the  property,  and  the  act 
cannot  stand  because  of  the  express 
provision  of  §  176,  limiting  the  pow- 
er of  the  legislature  to  exempt  prop- 
erty from  taxation.  Can  it  be  said 
tfaj^  the  legislature,  by  determining 
upon  a  policy  of  substituting  a  li- 
cense fee  for  a  tax,  has  in  effect  de- 
termined that  the  property  is  not 
exempt?  In  the  absence  of  consti- 
tutional requirements  to  the  con- 
trary, the  power  cf  the  legislature 
to  provide  for  an  equitable  adjust- 
ment of  tax  burdens,  in  such  a  way 
as  to  take  into  consideration  oth^ 
burdens  placed  upon  a  given  class 
of  property,  cannot  be  disputed.  If 
the  legislature  deems  it  appropriate 
to  single  out  a  given  class  of 
proper^,  and  to  require  that  the 
owners  of  that  property,  who,  as  a 
daas,  derive  most  benefit  from  the 
proper  performance  of  a  given  gov- 
ernmental duty,  must  contribute 

most  to  the  legiti- 
;:KSStioM.      mate  cost  of  its 

maintenance,  and 
that  they  may  be  favored  by  a  cor- 
responding reduction  of  other  bur- 
dens, it  cannot  be  said  that  the 
property  subject  to  the  particular 
burden  is  exempt  from  taxation. 
The  most  that  can  be  said  is  that  it 
is  singled  out  for  special  treatment, 
and  taxed  according  to  a  method 
that  is  thought  to  be  more  appro- 
priate for  measuring  the  relative 
burden  than  would  be  the  case  if  it 
vere  taxed  according  to  valuation. 
There  is  no  particular  magic  in  a 
name,  or  even  in  a  legislative  desig- 
nation of  a  particular  form  of  tax- 
ation. Though  the  legislature  may 
call  that  whidi  is  distinctly  a  tax  by 
some  other  name,  it  nevertheless  re- 
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mains  a  tax.  Where  the  taxing 
power  of  the  state  is  limited  by  the 
provisions  of  the  Federal  Constitu- 
tion designed  to  secure  the  freedom 
of  commerce  between  the  states, 
the  United  States  Supreme  Court 
has  not  hesitated  to  distinguish  be- 
tween license  fees  and  t^es,  and 
the  mere  fact  that  a  given  charge  is 
imposed  by  the  state  as  a  license 
charge  is  not  conclusive  of  the  legal- 
ity of  the  charge.  In  the  case  of 
Harman  v.  Chicago,  147  U.  S.  396, 
37  L.  ed.  216,  13  Sup.  a.  Rep.  306, 
the  United  States  Supreme  Court 
held,  in  effect,  that  a  charge  im- 
posed as  a  license  fee  for  the  use  of 
the  Chicago  river  was  in  fact  not  a 
fee  or  toll  exacted  as  compensa- 
tion for  specific  improvements,  but 
was  in  fact  a  tax  upon  interstate 
commerce.  As  a  mere  license  fee  or 
toll  the  charge  would  have  been 
valid.  Huse  v.  Glover,  119  U.  S. 
543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep. 
313.  This  proposition  is  equal^ 
applicable  to  this  case.  That  which 
is  imposed  as  a  license  fee  may  be 
in  reality  both  a  tax  upon  the  prop- 
erty and  a  fee.  Here  it  was  clearly 
intended  as  such. 

The  prohibition  of  the  exemption 
of  personal  property  could  have 
been  designed  for  no  other  purpose 
than  to  prevent  favoritism  and  to 
compel  a  fairly  equitable  distribu- 
tion of  the  tax  burden.  A  law  which 
secures  this  end  meets  every  re- 
quirement of  such  a  provision, 
Uiough  the  contribution  exacted  be 
not  designated  as  a  tax.  The  dis- 
tinction between  a  fee  and  a  tax  Is 
one  that  is  not  always  observed 
with  nicety  in  judicial  decisions 
(see  Seligman,  Essay  in  Taxn.  p. 
281) ;  but  any  payment  exacted  by 
the  state  or  its  municipal  subdi- 
visions as  a  contribution  towards 
the  cost  of  main- 
taining govemmen- 
tal' functions,  where 
the  special  beneiite  derived  from 
their  performance  is  merged  in  the 
general  benefit,  is  a  tax.  This  is 
such  a  charge,  and  it  may  properly 
be  regarded  as  a  tax. 

We  have  had  the  gravest  doubt 
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as  to  the  propriety  of  so  construing 
the  law  in  question;  but,  viewed  in 
the  light  of  the  ample  powers  of 
classification  given  to  the  legisla- 
ture, of  the  known  limitation  upon 
the  right  to  exempt  personal  prop- 
erty, of  the  declared  intention  to 
make  the  tax  in  question  one  in  lieu 
of  all  other  taxes,  and  of  the  evi- 
dent attempt  to  noake  the  new  tax 
one  that  should  approximately  equal 
both  the  original  tax  and  the  license 
fee,  we  are  impressed  that  the  law 
in  question  imposes  both  a  property 
tax  levied  according  to  a  permis- 
sible standard  and  a  reasonable  li- 
cense fee.  The  act  consequently 
does  not  violate  |  176  of  the  Con- 
stitution, concerning  exemptions. 

Here,  too,  greater  assurance  is 
added  to  our  conclusion  by  the  con- 
sideration that  the  legislature,  in 
the  exercise  of  its  power  to  classify, 
could  largely  accomplish  indirectly 
that  which  is  accomplished  directly 
by  the  act  in  question.  If  the  legis- 
lature should  see  fit  to  adopt  an  act 
licensing  automobiles  and  make  the 
charge  one  in  addition  to  a  property 
tax  upon  vehicles,  such  as  is  done  in 
a  number  of  states,  it  would  have 
the  right  to  base  the  property  tax 
upon  a  percentage  of  valuation  that 
would  be  so  low,  comparatively  as  to 
amount  practically  to  an  exemption, 
and  its  action  in  so  doing  would  be 
justified  principally  by  the  fact 
that  a  larger  burden  had  been 
placed  upon  the  property  by  way  of 
a  license  charge  for  its  use.  Again, 
we  are  prone  to  reiterate  the 
thought  that  a  construction  of  the 
Constitution  which  would  compel 
the  accomplishing  of  Intimate 
aims  by  indirection  should  be  avoid- 
ed, especially  where  the  true  ends  of 
a  particular  constitutional  provi- 
sion are  dear  and  are  met  by  the 
legislation  in  question. 

Does  the  act  violate  §  174  of  the 
Constitution?  In  considering  this 
question  it  must  be  borne  in  mind 
ttiat  §  174  was  originally  adopted  as 
a  part  of  the  plan  that  contemplat- 
ed the  raising  of  the  bulk  of  the 
revenues  required,  both  for  state 
and  local  purposes,  from  the  gen- 


eral property  tax  levied  upon  a  uni- 
form ad  valorem  assessment.  The 
limitation  was  one  that  could  readi- 
ly be  applied  to  any  assessment  of 
the  general  property  of  the  state 
that  might  be  made  for  tax  pur- 
poses, but  it  cannot  so  readily  be 
applied  if  the  legislature  should 
se^  to  exercise  its  powers  of  classi- 
fication conferred  by  the  amend- 
ment to  §  176.  Under  this  plan 
much  of  the  property  might  be 
assessed  at  a  small  percentage  of  its 
value,  and  the  contemplated  basis 
would  be  entirely  changed.  Nor 
could  the  section  ever  have  been 
fully  applied  under  the  Constitu- 
tion as  it  was  originally  framed, 
had  the  state  dected  to  exercise  the 
power  to  levy  a  gross  earnings  tax 
upon  the  railroads  in  accordance 
with  the  express  authorization  con- 
tained in  §  176.  It  was  there  pro- 
vided that  "the  legislative  assembly 
may,  by  law,  provide  for  the  pay- 
ment of  a  per  centum  of  gross 
earnings  of  railroad  companies,  to 
be  paid  in  lieu  of  all  state,  county, 
township  and  school  taxes  on  prop- 
erty exclusively  used  in  and  about 
the  prosecution  of  the  business  of 
such  companies  as  common  carri- 
ers, ,  .  .  and  whenever  and  so 
long  as  such  law  providing  for  the 
payment  of  a  per  centum  on  earn- 
ings shall  be  in  force,  that  part  of 
§  179  of  this  article  relating  to 
assessment  of  railroad  property 
shall  cease  to  be  in  force." 

It  is  clear  that  it  was  originally 
contemplated  that,  in  the  event  the 
legislature  should  see  fit  to  adopt  a 
gross  earnings  tax  applicable  to 
railroads,  this  class  of  property,, 
which  from  the  beginning  has  made 
up  a  substantial  part  of  the  total 
assessed  valuation  of  the  property 
of  the  state,  should  not  be  assessed 
at  all,  and  it  is  equally  clear  that 
had  this  power  been  exercised  it 
would  not  have  been  incumbent 
upon  the  state  to  have  distributed 
the  gross  earnings  taxes  to  the  local 
governmental  units.  There  wouW 
then  have  been  no  proper  assessed 
valuation  basis  upon  which  to  apply 
the  4-mill  limitation  of  state  taxes* 


Digitized  by 


Google 


STATE  EX  REL.  FARGO  v.  WETZ. 

(—  y.  D.  —,  198  S.  W.  88S.) 


747 


So,  from  tiie  beginning,  §  174  could 
not  have  been  regarded  as  estab- 
liflhing  an  absolute  maximum  limi- 
tation upon  the  power  of  the  state 
to  levy  taxes.  It,  of  course,  ap- 
plied to  that  portion  of  the  revenues 
iriuch  mi£^t  have  been  derived 
from  property  made  to  contribute 
according  to  assessed  valuation. 
State  ex  rel.  Lenhart  v.  Hanna,  28 
N.  D.  583,  149  N.  W.  573. 

When  §  176  was  so  amended  as 
to  authorize  the  classification  of 
property  within  reasonable  limits, 
and  to  require  uniformity  only 
within  the  territorial  limits  of  the 
authority  levying  the  tax,  it  is  man- 
ifest, from  what  has  previously 
been  said  in  this  opinion,  that  the 
legislature  became  free  to  adopt 
any  reasonable  measure  for  deter- 
mining-an  equitable  basis  for  con- 
tributions to  the  revenues,  and  it  is 
equally  dear  that  it  was  no  longer 
contemplated  that  there  should  be 
an  annual  assessment  of  property 
at  its  true  value.  Consequently, 
the  very  basis  upon  which  the  lind- 
tation  contained  in  §  174  was  orig- 
inally intended  to  apply  was  no 
longer  fixed  by  a 
■^gJMOtioM  mandatory  require- 
ment of  uniform 
ad  valorem  assessment.  Therefore, 
\riienever  the  legislature  sees  fit  to 
adopt  some  other  reasonable  basis, 
upon  which  to  determine  the 
amount  of  tax  that  may  be  exacted 
from  an  individual  than  the  value 
of  the  property  owned  by  him,  it 
does  BO  in  pursuance  of  an  author- 
ity which  is  expressly  recognized 
by  the  Ck)nstitution  as  now  amend- 
ed, and  it  cannot  be  said  to  be  ex- 
ceeding the  revenue  limitations  pre- 
scribed in  §  174.  Section  174  means 
now  very  much  the  same  as  it  has 
meant  from  the  beginning,  viz.,  that 
the  legislature  shall  be  precluded 
from  raising  revenues  baaed  upon 
an  ad  valorem  assessment  of  prop- 
erty which  vrill  exceed  in  any  one 
year  4  mills  on  the  dollar  of  the 
assessed  valuation  of  the  taxable 
property  in  the  state-  To  construe 
it  otherwise  would  be  not  only  to 
ascribe  a  meaning  that  would  have 


precluded  the  proper  exercise  of  the 
legislative  power  to  tax  railroad 
companies  according  to  gross  earn- 
ings, under  §  176  as  it  originally 
stood,  but  would  also  prevent  the 
proper  use  of  the  authority  which 
it  clearly  has  under  §  176,  as 
amended,  to  provide  for  a  separa- 
tion of  sources'  of  state  and  local 
revenues,  and  to  exact  the  same 
according  to  any  fair  method  of 
classification  that  in  its  judgment  is 
designed  to  meet  the  ends  of  justice. 
We  are  of  the  opinion  that  the  act 
in  question  doe^  not  violate  §  174  of 
the  Constitution. 

Much  of  the  argument  of  coun- 
sel for  the  petitioner  seems  based 
upon  the  h3rpothe8is  that  the  Con- 
stitution precludes  taxation  of  any 
other  character  than  a  property  tax 
levied  upon  ad  valorem  assessment. 
It  is  doubtless  true  that,  under  the 
Constitution  as  it  stood  prior  to  the 
amendment,  no  other  tax  upon  prop- 
erty than  one  levied  upon  an  ad 
valorem  assessment  at  a  uniform 
valuation  was  contemplated.  But, 
under  §  176  as  amended,  the  only 
requirement  is  one  of  uniformity 
within  a  class.  In  some  of  the 
states,  Georgia  for  instance,  the 
Constitution  provides  not  only  that 
taxation  shall  be  uniform  upon  the 
various  classes  of  subjects  within 
the  territorial  limits  of  the  author- 
ity levying  the  tax,  but  in  addition 
contains  the  express  requirement 
that  property  taxation  shall  be  ad 
valorem.  Ga.  Const,  art  7,  §  2. 
Had  it  been  desired  to  limit  the 
power  of  the  legislature  to  prescribe 
property  taxes  in  such  a  way  as  to 
permit  no  oth^  kind  of  tax  except 
one  levied  upon  an  ad  valorem  basis, 
it  would  seem  tiiat  _^ 

such     a    limitation  Ileen«e  fee  ob 

would  have  been 
expressed  in  §  176.  In  the  absence 
of  such  a  provision,  it  cannot  be 
held  that  the  legislature  is  preclud- 
ed from  laying  a  property  tax  upon 
any  basis  that  wfl!  exact  contribu- 
tions according  to  an  equitable 
standard,  and  one  which  is  free 
from  the  vice  of  arbitrary  classi- 
fication. 


Digitized  by 


Google 


748 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L.R. 


Under  the  law  in  question^  the 
amount  of  the  fee  or  tax  is  depend- 
ent upon  the'  horse  power  of  the 
motor,  which  is  determined  accord- 
ing to  a  rating  established  by  the 
national  association  of  licensed 
automobile  manufacturers.  It  may 
be  true,  as  contended,  that  the  rat- 
ing is  defective,  in  that  it  does  not 
take  into  consideration  the  length  of 
the  stroke  of  the  piston  and  the 
valve  equipment;  but  this  is  a 
matter  for  the  legislature  to  deter- 
mine, and  it  is  not  for  the  courts  to 
review  the  reasonableness  of  the 
method  adopted,  in  tne  absence  of  a 
showing  that  it  is  wholly  arbitrary. 

The  owner  of  the  car  is  required 
to  make  an  application  for  the 
registration  of  his  motor  vehicle 
which  must  contain  a  description 
of  the  car,  to  enable  the  secretary 
of  etate  to  determine  the  registra- 
tion  and  license  fee,  according  to 
the  prescribed  rating.  There  is  not 
involved  in  this  procedure  any  act 
of  a  quasi  judicial  nature,  such  as 
the  placing  of  a  valuation  upon 
property.  The  tax  is  determined 
wholly  by  the  fixed  rating,  which  is 
dependent  upon  the  size  and  number 
of  cylinders.  The  only  other  factor 
that  enters  into  the  determination 
of  the  fee  is  the  length  of  time  the 
vehicle  has  been  in  use  as  a  regis- 
tered car.  fnasmuch  as  these  facts 
are  supplied  by  the  owner,  there  is 
no  merit  in  the  objection  that  the 
secretary  of  state  is  made  the  asses- 
sor of  this  class  of  property  for  the 
entire  state. 

The  act  is  further  assailed  as  in- 
volving an  unconstitutional  dele- 
gation of  legislative  power  upon  an 
administrative  or  executive  officer. 

This  objection  ap- 
pears to  be  a  valid 
one.  In  §  4  of  the 
act  it  is  provided:  "The  secretary 
of  state  is  hereby  authorized  to  em- 
ploy such  a^nt  or  agents  as  may 
be  necessary  to  enforce  the  pro- 
visions of  this  act;"  and  in  §  5  the 
state  treasurer,  in  apportioning 
the  moneys  received  to  die  credit  of 
the  counties,  and  to  the  state  high- 
way fund,  is  required  to  first  de- 
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duct  from  the  moneys  received  "the 
cost  of  tags,  clerk  hire,  printing, 
postage,  express,  and  other  ex- 
penses as  estimated  by  the  secretary 
of  state."  These  provisions  clearly 
involve  a  delegation  of  legislative 
power  to  the  secretary  of  state. 
There  is  no  limitation  upon  the 
manner  of  persons  he  may  employ 
nor  upon  the  salaries  he  may  pay. 
Neither  is  there  any  limitation 
placed  upon  the  expenditure  that  he 
may  authorize  for  tags,  printing, 
etc.;  nor  even  any  limitation  upon 
the  purposes  for  which  "expenses" 
may  be  incurred — ^the  act  says 
"other  expenses."  Nothing  need  be 
said  upon  this  question,  in  addi- 
tion to  what  has  been  said  by  this 
court  in  previous  decisions  which 
are  clearly  applicable  to  the  case  at 
bar.  State  ex  rel.  Rusk  v.  Budge, 
14  N.  D.  532,  105  N.  W.  724,  and 
State  ex  rel.  Miller  v.  Taylor,  27  N. 
D.  77,  145  N.  W.  426.  It  does  not 
follow,  however,  that  the  unconsti- 
tutionality of  this  portion  of  the 
law  necessarily  renders  the  remain- 
der of  the  act  void. 

This  identical  question  was  be- 
fore the  supreme  court  of  Illinois  in 
the  case  of  People  v.  Sargent,  254 
111.  514.  520,  98  N.  E.  961,  and  it 
was  there  held  both  that  the  pro- 
vision of  the  Motor  Vehicle  Act 
which  directed  the  secretary  of 
state  to  pay  into  the  state  treasury 
the  fees  received,  "less  the  cost  of 
preparing  and  delivering  the  regis- 
tration certificates,  registration 
seals,  and  number  plates,"  was  void 
because  it  authorized  expenditures 
without  legislative  appropriation, 
and  that,  though  the  act  was  invalid 
in  that  respect,  the  Bt«fm«*-»mrti»i 
remainder  of  the  invmiiditr- 
Motor  Vehicle  Li- 
cense  Law  was  not  affected.  This 
holding  is  clearly  in  accord  with  the 
doctrine  of  partial  invalidity,  as  ad- 
hered to  hi  this  jurisdiction  (Malin 
V.  Lamoure  County,  27  N.  D.  140- 
163,  50  L.R.A.(N.S.)  997, 145  N.  W. 
582,  Ann.  Cas.  1916C,  207),  and  as 
expressed  by  an  eminent  authority 
upon  the  subject.  Cooley,  Const. 
Lim.  7th  ed.  246.   For  the  reasons 


Digitized  by 


Google 


STAT£  EX  REL, 

<—  v.  D.  — , 

assigned  in  the  foregoinar  opinion, 
the  writ  is  denied. 

Robinson,  J.,  dissenting: 
This  case  presents  no  question 
arising  under  the  Constitution  or 
laws  of  the  United  States,  or  of  any 
other  state.  Hence  there  is  no  good 
reason  for  considering  and  quoting 
from  all  or  any  of  the  decisions  on 
the  dissimilar  laws  of  other  states. 
This  case  was  brought  to  compel  the 
assessors  of  the  city  of  Fargo  to  list 
and  assess  for  taxation  all  automo- 
biles and  motor  vehicles  owned  in 
the  city.  It  challenges  the  validity 
of  chapter  156,  Laws  of  1917.  This 
statute  imposes  on  all  motor  ve- 
hicles a  license  fee  or  tax  of  not  less 
than  $6,  and  for  each  horse  power 
in  excess  of  20  there  is  an  additional 
tax  of  50  cents.  Only  half  the  tax 
is  laid  on  automobiles  registered 
three  years  prior  to  the  passage  of 
the  ac^  The  same  is  in  Heu  of  all 
other  taxes,  general  or  local,  ex- 
cept that  the  fee  paid  by  dealers  is 
not  in  lieu  of  other  taxes. 

All  taxes  are  paid  to  the  secretary 
of  state,  and  he  is  charged  with  the 
supervision  and  collection  of  all 
the  taxes.  He  pays  the  same  to  the 
state  treasurer,  iuid  from  the 
moneys  receivra  in  each  month 
the  state  treasurer  deducts  the  ex- 
penses of  the  business  and  the  b^- 
ance  he  divides  into  three  parts. 
One  part,  or  one  third  of  the  bal- 
ance, he  distributes  to  the  several 
county  treasurers,  and  he  credits 
the  remainder  to  the  state  highway 
fund.  That  fund  is  all  expended 
and  paid  out  under  the  direction  of 
the  State  Highway  Commission  on 
vouchers  approved  by  the  secretary 
of  the  Commission,  and  the  money 
paid  to  each  county  is  expended  for 
the  repair  of  highways  not  within 
the  limits  of  any  city  or  village. 
Such  is  the  theory  of  the  law.  There 
is  no  limit  to  the  expense  that  may 
be  incurred  and  paid  by  the  High- 
way Commission  and  by  the  secre- 
tary of  state.  To  collect  the  tax 
and  to  enforce  the  provisions  of  the 
act,  the  secretary  of  state  is  author- 
ised to  employ  such  agents  and  to 
pay  such  compensation  as  he  may 
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think  proper.  On  general  expense 
accounts,  there  is  no  limit  to  his  dis- 
cretion. Were  it  not  that  the  sec- 
retary is  a  strictly  honest  man,  he 
might  easily  expend  among  his 
friends  all  the  receipts  of  the  busi- 
ness, and  leave  not  a  dollar  for  the 
Highway  Commission  to  expend  in 
the  same  manner;  and  so  the  High- 
way Commission  are  given  full 
power  to  expend  as  they  may  please 
their  share  of  the  money. 

In  1917,  the  tax  receipts  were 
$210,000,  the  expense  was  $33,700. 
In  1918,  during  the  first  three 
months,  the  receipts  were  $250,000. 
To  May  16, 1918,  the  Highway  Com- 
mission expends  for  engineering 
and  drawings,  $60,480.87 ;  road 
work,  $335.21. 

1.  Every  law  imposing  a  tax 
must  state  the  object  of  the  tax  to 
which  only  it  shall  be  applied.  If 
the  object  of  a  tax  was  the  im- 
provement of  a  highway,  the  statute 
should  have  directed  and  limited 
the  manner  of  making  the  improve- 
ment and  of  collecting  and  expend- 
ing the  tax.  It  should  not  have 
been  all  left  to  the  absolute  discre- 
tion of  the  secretary  and  the  High- 
way Commission.  There  must  be 
some  reasonable  limitation  on  the 
expense  of  coUectinfir  and  on  the 
manner  of  expending  a  tax,  or  there 
can  be  no  assurance  of  its  applica- 
cation  to  any  particular  object. 
State  ex  rel.  Rusk  v.  Budge  (Cap- 
itol Commission  Case)  14  N.  D.  532, 
105  N.  W.  724;  State  ex  rel.  Miller 
V.  Taylor  (State  Bonding  Case)  27 
N.  D.  84,  145  N.  W.  425. 

2.  The  legislature  must  provide, 
for  a  tax  to  defray  the  expense  of 
the  state  for  each  year,  not  to  ex- 
ceed 4  mills  on  the  dollar  of  the 
assessed  valuation  of  taxable  prop- 
erty, and  a  sum  sufficient  to  pay  in- 
terest on  the  state  debt.  And,  with 
a  few  exceptions  which  do  not  in- 
clude motor  vehicles,  all  property 
must  be  assessed  in  the  county,  city, 
township,  village,  or  district  in 
which  it  is  situated,  and  the  assess- 
ment must  be  made  in  the  manner 
prescribed  by  law.  §  179. 

Certain  it  is  that  under  the  plain 
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words  of  the  Constitution  no  tax 
may  be  levied  on  motor  vehicles 
without  an  assessment  of  the  same 
in  the  manner  provided  by  law  for 
the  assessment  of  other  personal 
property ;  without  an  assessment  of 
real  and  personal  property  accord- 
ing to  its  value  in  money,  there  can 
be  no  basis  for  the  levying  of  a  tax 
on  the  assessed  valuation  and  for 
limiting  the  total  to  4  mills  on  the 
dollar. 

With  a  few  exceptions,  including 
a  poll  tax  not  to  exceed  $1.60  a  year, 
all  taxes  must  be  levied  on  property 
according  to  an  assessed  valuation 
to  be  made  and  equalized  in  manner 
provided  by  law.  And  by  the 
guaranties  of  due  process  of  law  the 
owner  of  property  must  have  an  op- 
portunity to  be  heard  in  regard  to 
the  assessment  of  the  same  and  the 
levying  of  a  tax  against  it.  The  tax 
which  the  statute  imposes  in  lieu  of 
all  other  taxes,  it  names  a  registrar 
tion  fee  or  license.  Of  course,  that 
is  a  palpable  misnomer,  and  it  does 
not  in  any  way  evade  the  limita- 
tions of  the  Constitution.  The  mo- 
tor vehicle,  like  other  personal  prop- 
erty, must  be  assessed  for  taxation 
in  the  county,  city,  township,  vil- 
lage, or  district  in  which  it  is  situ- 
ated, in  the  manner  prescribed  by 
law,  and  it  may  not  be  specifically 
exempt  from  taxation.  "The  legis- 
lature may  by  general  law  exempt 
from  taxation  personal  property  of 
each  person  to  an  amount  not  ex- 
ceeding $200."   §  176. 

The  exemption  must  be  limited  to 
a  certain  sum  of  valuation,  and  not 
to  any  particular  kind  or  class  of 
property.  It  must  have  a  uniform 
application.  Obviously,  the  statute 
in  question  is  in  direct  conflict  with 
the  above  provisions  of  the  state 
Constitution,  and  hence  it  is  void. 

A  petition  for  rehearing  having 
been  granted,  Birdzell,  J.,  handed 
down  the  following  additional  opin- 
ion: 

A  rehearing  was  ordered  in  this 
case  upon  two  propositions :  First, 
as  to  whether  or  not  §§  176  and  179 
of  the  Constitution  had  been 
amended  in  1914  by  the  favorable 


vote  of  the  electors  upon  the  prop- 
osition submitted;  second,  consid- 
ering the  Constitution  to  have  hem 
legally  amended,  what  is  the  proper 
meaning  of  §  174  (the  provision  lim- 
iting the  state  taxes  to  4  mills  on 
the  assessed  valuation  of  the  tax- 
able property)  as  applicable  to  the 
law  in  question? 

In  the  concurrent  resolution  sub- 
mitting the  amendment,  the  legisla^ 
ture  referred  to  the  proposed  change 
or  changes  in  the  Constitution  as 
"amendments  to  §§  176  and  179," 
and  required  that  "such  amend- 
ments shall  be  submitted  to  the 
qualified  voters  of  the  state  at  the 
next  general  election,  for  approval 
or  rejection,  in  accordance  with  the 
provision  of  the  Constitution  of 
the  state  of  North  Dakota."  The 
amendatory  matter  has  been  re- 
ferred to  or  set  forth  at  length  in 
the  main  opinion  herein,  and  need 
not  be  reincorporated  here.  Sec- 
tion 202  of  the  Constitution  outlines 
the  procedure  that  must  be  followed 
in  amending  the  Constitution.  The 
last  sentence  of  the  section  is :  "If 
two  or  more  amendments  shall  be 
submitted  at  the  same  time,  they 
shall  be  submitted  In  such  manner 
that  the  electors  shall  vote  for  or 
against  each  of  Such  amendments 
separately." 

It  is  argued  that  the  amendments 
to  §§  176  and  179  are  separate 
amendments;  and  that,  not  having 
been  so  submitted  as  to  enable  the 
electors  to  vote  for  or  against  each 
separately,  the  Constitution  has  not 
been  legally  amended.  If  this  con- 
tention is  sound  it  will  follow,  as  a 
matter  of  course,  that  the  law  in 
question  is  unconstitutional;  for  it 
is  patent  that  it  does  not  provide 
for  the  taxing  of  automobiles  ac- 
cording to  their  value,  thus  violat- 
ing the  first  requirement  of  §  176, 
which,  if  still  a  part  of  the  Consti- 
tution, requires  the  taxing  by  uni- 
form rule  of  all  property  according 
to  its  true  value  in  money. 

Constitutional  provisions  simi- 
lar to  our  own  (§  202),  prescribing 
the  requisite  formalities  to  effect  an 
amendment,  are  quite  common.  In 
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more  tlian  half  the  states  there  is  a 
requirement    of   some  character 
^ch  is  designed  to  secure  such  a 
Bubmission  of  constitutional  amend- 
ments as  wHl  enable  the  electors  to 
vote  for  or  against  a  single  definite 
proposition.  The  concurrence  of  so 
many  constitutional  conventions  up- 
on the  single  question  of  the  method 
of  submitting  amendments  is,  in  it- 
self, a  strong  indication  of  the 
importance  of  the  question.  See 
Dodd  on  Revision  &  Amendment  of 
State  Constitutions*  p.  179;  also  12 
C.  J.  690.   If  the  amendment  were 
not  properly  submitted,  it  would  un- 
questionably  be  the  duty  of  the 
court  to  declare  it  not  a  part  of  the 
Constitution.  The  provisions  of  our 
Constitution  are  mandatory  and 
prohibitory  (§21).  and,  as  such,  the 
Constitution  construes  itself  in  re- 
lation to  such  a  matter  as  that  un- 
der (Uscussion.  State  ex  rel.  Woods 
V.  Tooker,  15  Mont.  8,  25  L.R.A. 
560,  37  Pac.  840.   Thus,  when  the 
Constitution    says  that  ''amend- 
ments shall  be  submitted  ...  in 
such  manner  that  th?  electors  shall 
vote  for  or  against  each  .   .  . 
separately"  [§  202],  the  failure  of 
the  proper  officials  to  comply  with 
the  direction  is  necessarily  fatal 
to  thp  attempted  amendment.   It  is 
the  duty  of  the  court  to  uphold  and 
give  effect  to  every  part  of  the  Con- 
stitution, and  this  provision  can 
only  be  enforced  by  refusing  to  rec- 
ognize as  an  amendment  that  which 
was  never  legally  adopted  as  such. 
That  this  duty  has  been  fully  and 
faithfully  discharged  by  the  courts 
la  the  past  is  indicated  by  the  state- 
ment of  Dodd.  After  an  exhaustive 
consideration  of  the  experiences  of 
the  various  states  in  the  submission 
and    adoption    of  constitutional 
amendments,  he  says:    "If  a  re- 
quired step  is  omitted,  or  is  not  even 
in  substance  complied  with,  no  court 
has  ever  upheld  the  amendment, 
even  though  it  may  have  been  ap- 
proved by  the  people;  that  is,  the 
constitutional     requirements  are 
mandatory,  not  merely  directory, 
and  no  court  will  overlook  the  en- 
tire disregard  of  even  the  less  im- 
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portant  of  such  requirements." 
Dodd,  Revision  &  Amendment  of 
State  Constitutions,  pp.  217,  218. 

As  to  what  constitutes  a  plurality 
of  amendments  within  a  provision 
such  as  our  §  202,  however,  the  at- 
titude of  the  courts  generally  has 
been  to  adopt  what  is,  in  our  judg- 
ment, properly  termed  a  liberal  and 
common-sense  view. 

The  views  of  the  supreme  court 
of  Wisconsin,  as  expressed  in  the 
case  of  State  ex  rel.  Hudd  v.  Timme, 
54  Wis.  318,  11  N.  W.  785,  are  gen- 
erally regarded  as  a  sound  expres- 
sion of  the  true  meaning  of  such 
constitutional  provisions.  In  an- 
swer to  the  contention  that  an 
amendment  was  plural  which  pro- 
vided for  biennial  instead  of  annual 
legislative  sessions  and  adjusted  the 
legislative  terms  and  salaries  to  the 
new  biennial  system,  the  court  said : 

"Such  a  construction  would,  we 
think,  be  so  narrow  as  to  render  it 
practically  impossible  to  amend  the 
Constitution;  or,  if  not  practically 
impossible,  it  would  compel  the  sub- 
mission of  an  amendment  (whi^ 
although  having  but  one  object  in 
view,  might  consist  of  considerable 
detail,  .  .  .  though  all  promotive 
of  the  same  object  and  necessary  to 
the  perfection  and  practical  useful- 
ness thereof,  if  adopted  as  a  whole) , 
in  such  form  that  a  defeat  of  one  of 
jts  important  matters  of  detail 
might  destroy  the  usefulness  of  all 
the  other  provisions,  when  adopt- 
ed. .  •  . 

"We  think  amendments  to  the 
Constitution,  which  the  section 
above  quoted  requires  shall  be  sub- 
mitted separately,  must  be  con- 
strued to  mean  amendments  which 
have  different  objects  and  purposes 
in  view.  In  order  to  constitute 
more  than  one  amendment,  the 
propositions  submitted  must  relate 
to  more  than  one  subject,  and  have 
at  least  two  distinct  and  separate 
purposes  not  dependent  upon,  or 
connected  with,  each  other."  (The 
parentheses  above  are  not  quoted, 
but  are  inserted  to  facilitate  the 
reading.) 

The  following  expression  from 
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the  supreme  court  of  Iowa  is  to  the 
same  effect:  "If  the  amendment 
has  but  one  object  and  purpose,  and 
all  else  included  therein  is  incidental 
thereto,  and  reasonably  necessary  to 
effect  the  object  and  purpose  con- 
templated, it  is  not  inimical  to  the 
charge  of  containing  more  than  one 
amendment."  Lobaugh  v.  Cook, 
127  Iowa,  181.  102  N.  W.  1121. 

The  supreme  court  of  Montana 
has  expressed  the  rule  in  a  concise 
manner  as  follows:  "If,  in  the 
light  of  common  sense,  the  propo- 
sitions have  to  do  with  different 
subjects,  if  they  are  so  essentially 
unrelated  that  their  association  is 
artificial,  they  are  not  one;  but  if 
they  may  be  logically  viewed  as 
parts  or  aspects  of  a  single  plan, 
then  the  constitutional  requirement 
is  met  in  their  submission  as  one 
amendment,"  State  ex  rel.  Hay  v. 
Alderson,  49  Mont.  387,  142  Pac. 
210,  Ann.  Cas.  1916B,  39. 

This  and  similar  questions  have 
been  before  the  courts  of  last  resort 
in  a  number  of  the  states,  and, 
while  the  decisions  are  not  entirely 
harmonious,  the  conflict  principally 
turns  upon  the  application  to  the 
particular  case  of  a  principle  which 
is  quite  generally  adhered  to.  See 
People  ex  rel.  Elder  v.  Sours,  31 
Colo.  369,  102  Am.  St.  Rep.  34,  74 
Pac.  167;  People  ex  rel.  Tate  v. 
Prevost,  55  Colo.  199, 134  Pac.  129; 
Hammond  v.  Clark,  136  Ga.  313,  88 
LJR.A.(N.S.)  77,  71  S.  E.  479;  Chi- 
cago V.  Reeves,  220  111.  274,  77  N. 
E.  237 ;  State  ex  rel.  Morris  v.  Ma- 
aon,  43  La.  Ann.  590,  9  So.  776; 
State  ex  rel.  Adams  v.  Herried,  10 
S.  D.  109,  72  N.  W.  93;  Gabbert  v. 
Chicago,  R.  L  &  P.  B.  Co.  171  Mo. 
84,  70  S.  W.  891;  Hubbard  v.  St. 
Louis  &  M.  River  R.  Co.  173  Mo. 
249,  72  S.  W.  1073 ;  State  ex  rel. 
Teague  v.  Silver  Bow  County,  34 
Mont.  426,  87  Pac.  450 ;  State  ex  rel. 
Hay  V.  Alderson,  49  Mont.  387, 
142  Pac.  210,  Ann.  Cas.  1916B,  39; 
State  ex  rel.  McGurg  v.  Powell,  77 
MiS8.543,48L.R.A.  652,  27  So.  927, 
overruled  in  State  ex  rel.  Collins  v. 
Jones,  106  Miss.  522,  64  So.  241; 
McBee  v.  Brady,  15  Idaho,  761,  100 


Pac.  97;  Lobaugh  v.  Cook,  supra; 
Jones  v.  McClaughry,  169  Iowa, 
281,  151  N.  W.  210;  Gottstein  v. 
Lister,  88  Wash.  462,  153  Pac.  595, 
Ann.  Cas.  1917D,  1008;  State  ex 
rel.  Hudd  v.  Timme,  54  Wis.  318, 11 
N.  W.  785;  State  ex  rel.  Postel  v. 
Marcus,  160  Wis.  354,  152  N.  W. 
419 ;  State  ex  rel.  Thompson  v.  Win- 
nett,  78  Neb.  379,  10  L.R.A.(N.S.) 
149,  110  N.  W.  1113,  16  Ann.  Cas. 
781;  Bethea  v.  Dillon,  91  S.  C.  413, 
74  S.  E.  983. 

To  refer  in  detail  to  the  variety 
of  circumstances  in  which  the  ques- 
tion under  discussion  has  arisen  in 
the  foregoing  cases  would  unduly 
lengthen  this  opinion.  We  shall 
consequently  content  ourselves  with 
a  mere  statement  of  the  principle 
which  finds  practically  unanimous 
support  in  the  many  auttLorities 
cited. 

Such  a  constitutional  provision  is 
designed  to  prevent  the  submission 
to  the  voters,  as  one  amendment^  of 
distinct  propositions  that  are  so  far 
disconnected  and  independent  of 
each  other  as  to  have  no  direct  re- 
lation to  a  general  subject.  The 
vice  it  is  designed  to  prevent  is 
analogous  to  the  logrolling  and  joker 
practices  which  are  so  familiar  to 
students  of  legislation,  and  which 
are  generally  sought  to  be  prevent- 
ed by  constitutional  provisions  re- 
quiring an  expression  of  the  subject 
of  legislation  in  the  title  of  the  bill, 
and  that  the  legislation  shall  con- 
cern but  a  single  subject.  It  pre- 
vents the  linking  into  one  proposi- 
tion of  distinct  amendment  where 
there  might  be  an  attempt  to  join 
them  together  for  the  purpose  of 
giving  unmerited  support  to  an 
amendment  which  might  be  thought 
to  be  unpopular,  or  for  the  purpost 
of  defeating  a  popular  measure  b;^ 
burdening  it  with  an  unpopular  one. 
It  compels  each  distinct  amendment 
to  stand  upon  its  own  merits,  and 
relieves  the  voter  of  the  embarrass- 
ment that  would  be  occasioned  by 
his  being  compelled  to  vote  against 
a  measure  he  deems  desirable  in  or- 
der to  defeat  one  that  he  does  not 
favor;  or,  if  he  should  deem  it  the 
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lesser  evil,  to  vote  for  the  proposi- 
tion he  favors  and  at  the  same  time 
cast  his  vote  in  favor  of  an  amend- 
ment that  is  distasteful  to  him. 
Reference  to  the  cases  cited  above 
will  disclose  that  the  courts  have 
differed  little,  even  in  the  expres- 
sion of  the  principles  according  to 
which  the  constitutional  provision 
is  enforced.  But  it  will  also  disclose 
that,  to  the  extent  that  there  is  a 
lacic  of  harmony  in  the  results  ar- 
rived at,  it  is  due  to  differences  of 
opinion  as  to  their  application. 

A  somewhat  extreme  application 
of  the  foregoing  principle  is  found 
in  the  case  of  People  ex  rel.  Elder 
V.  Sours,  supra,  in  which  the  su- 
preme court  of  Colorado  held  that 
an  amendment  was  single  where  it 
provided  for  the  consolidation  of 
the  city  of  Denver  and  the  county 
of  Arapahoe,  and  for  the  framing  of 
a  charter  by  the  new  municipal 
coxporation;  also  for  the  framing  of 
home  rule  charters  by  all  cities  of 
the  first  and  second  dasses  within 
the  state.  See  Dodd,  Revision  & 
Amendment  of  State  Constitutions, 
p.  180. 

The  amendatory  matter  in  the  in- 
stant case  relates  to  the  uniformity 
of  taxation,  permits  the  classifica- 
tion of  property,  and  alters  the 
section  regulating  the  assessment 
and  taxation  of  certain  public  util- 
ity properties.  Within  the  princi- 
ple stated  above  and  under  the  au- 
thorities citedr  there  can  be  no 
question  that  a  change  may  be  ef- 
fected by  one  amendment  which 
would  materially  alter  more  than 
one  section  of  the  Constitution.  Nor 
can  there  be  any  doubt  that  this 
can  be  accomplished  either  by  im- 
plication or  by  express  language.  It 
18  also  clear  that  §  202  of  the  Con- 
stitution is  not  violated  where  an 
amendment  which  is  in  reality 
nngle  is  expressed  in  several  sec- 
tions which  are  all  submitted  as  one 
proposition.  In  fact,  the  limitation 
applies  only  to  the  substance  of  the 
amendment  and  not  to  its  form.  So 
in  this  case  our  inquiry  is  narrowed 
to  this :  Is  the  whole  of  the  matter 
so  germane  to  the  general  subject  of 
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the  amendment  as  to  have  a  direct 
bearing  upon  the  object  sought  to 
be  accomplished,  and  is  it  so  closely 
related  to  the  general  subject  that 
it  may  be  considered  as  within  its 
legitimate  scope?  If  so,  it  is  sufS- 
ciently  connected  with  a  single  sub- 
ject-matter to  be  properly  embraced 
within  one  amendment. 

In  the  original  opinion  a  brief 
survey  was  made  of  various  sections 
of  the  Constitution  embracing  limi- 
tations upon  the  taxing  power,  and 
it  was  seen  that  at  the  basis  of  all 
of  them  lay  the  mandatory  require- 
ment of  §  176,  that  property  should 
be  taxed  uniformly  and  according  to 
value.  It  was  also  pointed  out  that 
for  these  limitations  there  was  an 
apparent  desire  to  substitute  a  pro- 
vision that  would  enable  the  legis- 
lature to  classify  property  with  ref- 
erence to  its  use,  its  value,  its  util- 
ity, and,  in  general,  its  setting  in 
the  economic  organization  of  so- 
ciety witii  reference  to  the  functions 
of  government  as  exercised  by  the 
state,  and  its  minor  subdivisions. 
These  purposes  diifer  so  radically 
from  the  purposes  evidenced  by  the 
original  section  that  the  amend- 
ment would  naturally  carry  with  it, 
if  accomplished,  and  if  legislation 
were  adopted  in  pursuance  of  the 
powers  intended  to  be  given, 
changes  in  the  scheme  of  public 
finance  that  were  not  in  the  con- 
templation of  the  framers  of 
the  original  Constitution.  These 
changes  were  intended  to  be  ef- 
fective to  the  extent  that  legislation 
within  the  limitations  of  §  176  as 
iJtered  departs  from  the  require- 
ment of  full  value  ad  valorem  as- 
sessment as  originally  contemplate 
ed.  For  instance,  the  sections  of 
article  12,  which  prescribe  limita- 
tions upon  the  debts  of  various  mu- 
nicipalities, take,  as  a  basis,  a  per- 
centage of  the  assessed  valuation  of 
the  taxable  property.  Those  limi- 
tations are  doubtless  still  applicable, 
but  the  legislature  may  now  give 
express  sanction  to  assessments  at 
a  percentage  of  value,  and  executive 
and  administrative  ofiicers  may  no 
longer  be  required  to  perpetuate  a 
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legal  fiction  of  sworn  full  valuation 
in  the  face  of  contrary  facts  and 
a  quarter  century's  universally 
known  administrative  practices.  In 
fact,  many  of  the  provisions  of  the 
Constitution  relating  to  revenue 
and  taxation  were  framed  to  fit  a 
system  that  had  no  actual  existence. 
It  was  a  mere  phantom  that  had 
never  taken  up  its  abode  in  the 
world  of  things  prior  to  the  adop- 
tion of  the  Constitution ;  nor  did  the 
hard  and  fast  requirements  of  the 
Constitution  prove  efficacious  to 
convert  it  into  a  reality.  Under  the 
amendments  it  may  possibly  be  that 
there  will  be  a  closer  proximity  be- 
tween express  requirement  and  lim- 
itation and  actual  practice.  To  the 
extent,  however,  that  the  original 
plan  stands  in  the  way  of  attempts  to 
cany  out  the  powers  conferred  by 
file  amendment,  it  is,  of  course, 
superseded. 

The  limitations  of  the  original 
Constitution  only  acquired  vitality 
as  applied  to  the  actual  administra- 
tion of  the  tax  laws,  and  it  is  a  fact 
so  well  known  generally  as  to  be 
properly  within  our 
judicial  notice  that 
property  assess- 
ments have  never 
approached  full  value  in  this  state, 
and  thaX  probably  more  taxable  per- 
sonal property  has  been  omitted 
from  the  tax  rolls  than  has  been 
assessed.  It  may  be  that,  under  the 
amendment  in  question,  laws  might 
be  passed  under  which  the  aggre- 
gate assessed  valuation  would  be 
radically  increased.  If  so,  the  tax- 
levying  and  debt-limiting  provisions 
of  the  Constitution  might  operate 
quite  differently  from  the  lyay  they 
have  in  the  past,  or  even  from  the 
way  it  was  originally  contemplated 
they  would  operate.  This  is  but 
incidental  to  the  change. 

It  is  argued  that  a  law  which 
measures  a  tax  by  some  character- 
istic of  property  other  than  its  value 
destroys  the  basis  of  such  limita- 
tions as  those  referred  to.  If  this 
be  so,  the  argument  proves  nothing, 
provided  the  original  limitations 
till  applicable.    If  still  appli- 
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cable,  as  we  believe  they  are,  they 
will  necessarily  preclude  the  legis- 
lature from  tiucing  a  great  amount 
of  property  according  to  such  a 
metiiod  as  is  employed  in  the  in- 
stant case;  as,  under  our  construc- 
tion of  the  law,  it  operates  to  reduce, 
rather  than  increase,  the  power  to 
incur  debts.  While  thus  preventing 
extravagance,  the  legitimate  needs 
of  the  local  municipalities,  which 
can  only  be  supplied  by  &  proper 
exercise  of  their  borrowing  power, 
will  necessitate  the  continuance  of 
the  practice  of  taxing  the  bulk  of 
the  property  on  an  ad  vsdorem  basis. 

As  stated  in  the  original  opinion, 
there  is  an  inherent  inconsistency 
between  a  constitutional  provision 
that  requires  the  taxing  according 
to  a  uniform  valuation  and  rate  of 
all  property  lying  within  a  given 
taxing  district  and  a  constitutional 
provision  that  requires  uniformity 
only  vrithin  a  class  and  within  the 
territorial  limits  of  the  authority 
levying  the  tax.  The  inconsistency 
lies  in  the  entire  absence  of  any 
semblance  of  permissive  local  op- 
tion in  the  one  case  which  is  pres- 
ent in  the  other.  Thus,  under  legis- 
lative authority,  cities  may  levy,  at 
their  option,  taxes  for  their  own 
support  in  accordance  with  a  classi- 
fication of  property  that  may  be 
deemed  appropriate  for  such  pur- 
poses. Such  a  classification  might 
not  be  adopted  by  other  cities  or 
even  applicable  to  other  municipal- 
ities at  all.  So  long  as  the  city  taxes 
are  uniform  within  a  given  city  up- 
on the  same  dass  of  property,  and 
the  classification  of  the  property 
upon  which  the  tax  is  levied  be  one 
that  does  not  violate  the  state  or 
Federal  Constitution  in  other  re- 
spects, the  law  which  would  author- 
ize it  would  provide  for  a  tax  that 
would  be  uniform  upon  the  same 
class  of  property  "within  the  terri- 
torial limits  of  the  authority  levying 
the  tax,"  and  would  be  valid  within. 
§  176  as  amended.  The  limitation 
just  quoted  is  the  requirement  of 
uniformity.  It  requires  uniformity 
within  a  class  and  within  the  terri- 
torial limits  of  the  particular  taxins 
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authority.  If  it  were  still  intended 
to  require  that  all  property  within 
B  tax  district  be  subject  to  every 
levy  of  every  municipal  and  quasi 
municipal  corporation  having  juris- 
diction to  tax  it,  the  rate  woidd  be 
uniform  by  virtue  of  the  enforced 
localization  of  the  property,  and  the 
words  last  quoted  above  would  be 
surplusage.  In  interpreting  the 
Constitution  it  is  well  settled  that  it 
should  not  be  assumed  that  words 
have  been  used  to  no  purpose.  It 
seems  clear  to  us  that  it  was  the  aim 
of  §  176  to  make  such  provision  for 
the  classification  of  property  for 
taxing  purposes  that  the  state  taxes 
should  be  uniform  throughout  the 
state,  county  taxes  throughout  the 
county,  city  taxes  throughout 
the  city,  school  taxes  throughout  the 
district,  etc.;  and  moreover,  that 
each  of  such  taxes  should  be  levied 
alike  upon  the  same  classes  of  prop- 
erty, but  that  all  need  not  be  levied 
upon  the  same  basic  classification. 
Nothing  could  be  plainer,  we  be- 
lieve, than  that  by  S  176  it  was  in- 
tended to  provide  that  the  legislar 
tore  in  its  discretion  might  author- 
ize a  separation  of  the  sources  of 
itate  and  local  revenues,  which  can 
be  accomplished  only  by  subjecting 
some  property  to  taxes  for  purposes 
to  which  all  property  does  not  con^ 
tribute.  This  follows  necessarily 
from  a  limitation  that  requires  uni- 
formity within  a  class  only  through- 
out the  boundaries  of  the  taxing 
authority. 

If  we  have  correctly  sensed  the 
meaning  of  §  176,  it  remains  to  be 
seen  whether  its  scope  is  so  broad  as 
to  embrace  subjects  so  far  unrelat- 
ed aa  to  require  separate  submis- 
sion ;  for,  as  will  be  noted  later,  the 
changes  made  in  §  179  are  only 
such  as  affect  tiie  subject-matter 
clearly  embraced  in  §  176.  The  gen- 
era! subject  of  the  amendment  is 
uniformity,  but  situs  is  also  dealt 
with.  May  situs  be  so  essentially  a 
part  of  a  particular  plan  of  uni- 
formity as  to  be  embraced  in  the 
seneraJ  subject?  The  subject  of 
uniformity  is  broad  in  its  scope  and 
suggests  a  variely  of  means  for  ef- 
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fecting  the  desired  end.  Our  ideas 
as  to  what  constitutes  uniformity 
in  the  abstract  will  likely  be  as 
variant  as  our  opinions  concerning 
the  economic  phases  and  incidents 
of  taxation.  But  it  is  not  our  prov- 
ince to  seek  to  ingraft  any  particu- 
lar economic  dogma  into  the  Con- 
stitution. We  are  properly  con- 
fined to  the  narrow  question  as  to 
whether  uniformity  may  embrace 
the  element  of  situs.  It  seems  clear 
to  us  that  it  may  and  does  do  so.  It 
is  one  thing  to  require  uniformily 
throughout  the  state,  another 
throughout  the  district.  It  is  one 
thing  to  require  uniformity  as  to  all 
property,  another  as  to  classes.  It 
is  one  thing  to  require  uniformity 
within  a  class  in  every  taxing  dis- 
trict, and  quite  another  thing  to  per- 
mit classification  for  the  purposes 
of  a  particular  taxing  authority.  It 
would  indeed  be  a  difficult  matter 
to  dissociate  uniformity  and  situs, 
for  the  reason  that  there  must  be  a 
common  location  of  property  before 
it  could  be  determined  that  one 
species  has  been  unfairly  dealt  witJi. 
"Die  relationship  between  situs  and 
uniformity,  then,  is  one  which,  in 
our  opinion,  is  not  remote  or  arti- 
ficial, but  direct  and  natural.  It 
was,  therefore,  appropriate  to  link 
the  two  to  effect  the  single  purpose 
of  substituting  a  different  rule  of 
uniformity  in  lieu  of  the  one  that 
had  hitherto  prevailed. 

As  pointed  out  in  the  former 
opinion,  tihe  change  that  was  made 
in  S  179,  according  to  which  it  was* 
no  longer  required  that  the  assessed 
valuation  of  the  public  utilities 
properties  be  distributed  to  the  lo- 
cal taxing  units,  was  only  such 
change  as  was  necessitated  by  the 
evident  desire  to  give  effect  to  the 
full  scope  of  §  176,  and  make  possi- 
ble the  separation  of  sources  of  reve- 
nue for  the  support  of  the  state 
and  its  subdivisions. 

It  should  be  noted,  too,  tiiat  §  179, 
as  amended,  no  longer  requires  the 
state  board  of  equalization  to  assess 
the  public  utilities  properties  "at 
their  actual  value,"  as  formerly. 
This  change  was  also  doubtless  die- 
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tated  by  the  desire  to  render  §  179 
harmonious  with  §  176,  so  that  in 
any  classification  that  would  be  at- 
tempted it  would  not  be  necessary 
for  the  legislature  to  make  it  con- 
form to  an  assessment  of  public  util- 
ities properties  at  100  per  cent  of 
their  value.  These  changes  were  so 
essentially  a  part  of  the  general 
purpose  of  §  176,  as  amended,  that 
they  might  appropriately  have  been 
included  in  one  section,  and  the  fact 
of  their  being  expressed  in  two  sec- 
tions renders  them  none  the  less 
connected  with  the  general  subject 
of  uniformity  of  taxation,  which  is 
clearly  the  aim  of  the  amendment. 
We  are  entirely  convinced  that  all 
of  the  changes  sought  to  be  effected 
by  the  amendatory  matter  are  so 
logically    and   directly  connected 

ConKtltntlonal       With     OnC  genct^ 

iKw-smend-       subjcct  that  uone 

to  relate  to  a  separate  and  inde- 
pendent subject. 

It  is  argued  that  there  might  be 
many  persons  who  would  favor  giv- 
ing the  legislature  i>ower  to  classify 
property  for  tax  purposes  and  re- 
quire that  the  taxes  should  be  uni- 
form within  the  territorial  limits  of 
the  authority  levying  the  tax,  who 
would  be  unwilling  to  relinquish,  at 
the  will  of  the  legislature,  the  as- 
sessed valuation  of  the  public  utility 
properties  as  they  are  apportioned 
to  the  various  taxing  districts  by 
force  of  §  179.  Perhaps  this  might 
be  true,  but  amendments  to  the  Con- 
*  stitution  are  not  to  be  analyzed  un- 
til each  idea  that  enters  into  a  com- 
posite thought  or  purpose  is  made  to 
stand  out,  dissevered  from  every 
other  idea  with  which  it  is  related. 
There  may  be  a  distasteful  clause  or 
a  possibly  disagreeable  minor  result 
attributable  directly  to  an  amend- 
ment, but  yet  the  amendment  must 
not  fail  because  it  might  have  been 
possible  to  couch  it  in  a  little  dif- 
ferent language,  or  to  have  defined 
its  scope  in  such  terms  as  to  have 
eliminated  the  disagreeable  conse- 
quence. This  is  not  the  test  of  the 
singleness  of  an  amendment.  The 
controlling  consideration  is  the  sin- 


gleness of  the  purpose'  and  the 
relationship  to  the  general  subject. 

We  are  entirely  satisfied  that  the 
amendment  in  ques- 
tion   was  legaUy 
adopted   and  is  a 
part  of  the  Constitution. 

We  think  it  proper  to  note  in  this 
connection,  though  the  incident  has 
no  force  as  a  legal  precedent,  that 
the  second  article  of  the  amend- 
ments to  the  Constitution,  which 
was  adopted  in  1898,  amended  two 
sections  (§§  121  and  127)  relating 
to  the  elective  franchise.  Section 
121  was  amended  by  striking  from 
it  the  provision  including  in  the 
electorate  of  the  state  persons  of 
foreign  birth  who  had  declared 
their  intention  of  becoming  citi- 
zens; and  §  127  was  amended  by 
adding  thereto  the  requirement  that 
the  legislature  shall,  by  law,  estab- 
lish an  educational  test  as  a  quali- 
fication, and  that  it  might  further 
prescribe  penalties  for  nefi^ectingor 
refusing  to  vote  at  a  general  Sec- 
tion. The  amendments  to  these  sec- 
tions were  framed  in  two  sections, 
and  were  adopted  as  one  amend- 
ment to  the  Constitution  in  the  elec- 
tion of  1898,  being  voted  upon  as  a 
single  proposition.  Yet  there  are 
many  reasons  why  intelligent  alien 
declarants  should  be  allowed  to  vote 
if  they  can  meet  the  educational  test 
prescribed  for  citizens.  In  the 
present  war  the  goverhment  of  the 
United  States  has  held  them  subject 
to  involuntary  military  duty.  Doubt- 
less there  could  be  found  many  per- 
sons who  would  vote  against 
depriving  such  persons  of  the  f  ran- 
ddse,  who  would  also  vote  in  favor 
of  a  general  educational  qualifica- 
tion. Yet  it  is  clear  that  the  amend- 
ment related  to  but  a  single  subject 
and  embraced  appropriate  safe- 
guards of  the  elective  franchise. 
Similarly,  in  our  sister  state  of 
Minnesota,  in  1906,  an  amendment 
which  is  almost  identical  with  §  176 
of  our  Constitution  as  amended  was 
adopted  as  a  single  amendment  and 
took  the  place  of  five  distinct  sec- 
tions in  the  Constitution  of  Minnt:- 
sota  as  it  originally  stood;  and 
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though  the  statutes  of  Minnesota 
disclose  that  much  legislation  has 
bera  adopted  in  pursuance  of  the 
amendment  which  would  have  been 
eonatitutionaUy  impossible  under 
the  sections  superseded,  and  though 
Minnesota  has  a  constitutional  pro- 
vision similar  to  our  §  202»  our  re- 
searches have  failed  to  disclose  that 
the  validity  of  the  amendment  has 
ever  been  assailed  on  the  ground  of 
multiplicity  of  subjects. 

As  to  the  meaning  of  §  174,  since 
the  amendment  of  the  Constitution, 
and  as  applicable  to  the  law  in  ques- 
tion, nothing  need  be  said  in  addi- 
tion to  what  was  said  in  the  original 
opinion.  The  rehearing  has  served 
to  give  added  assurance  of  the  cor- 
recbiess  of  the  result  arrived  at, 
sod  ttie  order  draying  the  writ  is 
ecmfirmed. 

Grace,  J.,  concurs  in  confirming 
the  order  denying  the  writ. 

Robinson,  J.,  dissenting: 

The  purpose  of  this  suit  is  to  se- 
cure the  assessment  and  taxation  of 
moitor  vehicles  in  the  same  manner 
as  other  property.  In  1917,  the 
legislature  passed  an  act  to  create  a 
Highway  Commission  (chap.  131), 
and  an  act  imposing  on  motor  vehi- 
cles a  specific  license  tax  in  lieu  of 
all  other  taxes  (chap.  156).  By  the 
first  act  a  Highway  Commission  is 
created  with  power  to  construct  and 
improve  highways.  By  the  second 
act,  in  lieu  of  all  other  taxes,  there 
is  levied  on  motor  vehicles  a  license 
tax  of  $6  on  the  first  20-horse  pow- 
er, and  50  cents  for  each  additional 
horse  power.  The  secretary  of 
state  is  authorized  to  employ  agents 
and  to  pay  all  expenses  of  collecting 
tiie  tax.  But,  after  making  such 
payments,  the  balance  of  the  money, 
if  any,  is  divided  into  three  parts : 
One  part  is  apportioned  to  the  sev- 
eral counties,  and  the  rest  is  put  to 
tJtt  credit  of  the  Highway  Commis- 
sion, "to  be  paid  by  the  state  treas- 
nrer  upon  vouchers  approved  by  the 
secretary  of  the  O)mmis«on."  Un- 
der the  statute,  the  money  allotted 
to  the  Highway  Commission  is  vir- 
tually thrown  into  its  lap.   It  is 
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given  the  key  to  the  treasury  and 
the  right  to  expend,  as  it  did  from 
March,  1917,  to  May  15, 1918:  For 
drawings,  $60,480;  for  road  work, 
$836.21.  For  the  years  1917  and 
1918  the  motor  tax  is  $722,753. 

Those  acts  are  subject  to  many 
grave  and  serious  objections.  In- 
deed, they  are  in  direct  conflict  with 
several  sections  of  the  Constitution 
and  the  fundamental  principles  of 
law  governing  taxation.  Under  the 
Constitution  no  act  may  embrace 
more  than  one  subject,  which  must 
be  expressed  in  its  title.  §  61.  And 
yet  the  title  to  chapter  131  does 
manifestly  embrace  several  sub- 
jects: The  title  is  an  act  (1)  to 
create  a  Highway  Commission;  (2) 
to  fix  the  salary  of  the  state  engi- 
neer; (3)  to  provide  for  disposing 
of  fines  and  penalties;  (4)  to  assent 
to  an  act  of  Congress;  (5)  to  pro- 
vide state  aid  in  the  construction 
and  repairs  of  roads  and  bridges; 
(6)  to  amend  and  repeal  half  a 
dozen  sections  of  the  Compiled 
Laws.  Such  a  title  speaks  for  itself 
and  shows  beyond  question  that  the 
act  is  void,  and  hence  in  law  there 
is  no  Highway  Commission. 

Now,  for  each  year  the  state  tax 
levy  must  not  exceed  4  mills  on  the 
dollar  of  tlie  assessed  valuation  of 
all  taxable  property  and  a  sum  suf- 
ficient to  pay  interest  on  the  state 
debt.  §  174.  But  how  can  that  lim- 
itation have  any  force  or  effect  if 
taxes  may  be  levied  on  motor  vehi- 
cles or  on  other  property,  without 
any  assessment;  and  if  one  kind  or 
class  of  proper^  may  be  subjected 
to  a  tax  levy  without  an  assessment, 
what  is  there  to  prevent  a  similar 
levy  on  all  kinds  or  classes  of  prop- 
erty? If  we  may  levy  on  motor  ve- 
hicles a  specific  tax  of  from  $6  to 
$60,  what  is  there  to  prevent  a  sim^ 
ilar  levy  on  every  other  kind  of 
property?  And  if  we  may  levy  a 
tax  on  city  property  to  make 
country  roads,  or  to  fill  the  pockets 
of  a  commission,  why  may  vre  not 
levy  a  tax  on  country  property  to 
pave  city  streets ;  why  may  we  not 
levy  a  tax  on  one  class  of  people  to 
braefit  or  enrich  another  class? 
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Furthermore,  no  tax  may  be  lev- 
ied except  in  pursuance  of  law,  and 
every  law  imposing  a  tax  must  state 
distinctly  the  object  of  the  same,  to 
which  only  it  shall  be  applied.  § 
175.  Yet  the  law  imposing  a  motor 
vehicle  tax  to  an  amount  sufficient 
to  pay  nearly  all  the  necessary  ex- 
penses of  the  state  does  not  state 
how  it  shall  be  applied.  Its  appli- 
cation is  left  mainly  to  the  discre- 
tion of  the  secretary  of  state  and 
the  Highway  Commission.  Under 
the  statute  the  bulk  of  the  money 
should  go  to  a  commission  that  U 
left  entirely  free  to  expend  it  when 
and  where  and  as  they  may  please. 
The  only  limitation  is  that  90  per 
cent  shall  be  spent  in  the  several 
counties,  in  proportion  to  the 
amount  collected  therein.  "Ten  per 
cent  of  the  fund  shall  be  spent  ac- 
cording to  the  discretion  of  the 
Conunission,"  and  "none  of  the 
money  shall  be  expended  within 
the  limits  of  any  incorporated  city 
or  village."  The  money  is  to  be  paid 
on  vouchers  approved  by  the  secre- 
tary of  the  Commission,  tiiough  the  _ 
Constitution  provides  no  money 
shall  be  paid  out  of  the  state  treas- 
ury except  upon  appropriations 
made  by  law,  and  on  a  warrant 
drawn  by  the  proper  c^cer— the 
state  auditor.   §  186. 

Of  course,  the  statute  does  con- 
template that  the  bulk  of  the  tax 
shall  be  used  for  the  construction  or 
improvement  of  country  highways ; 
but  the  people  have  not,  by  a  two- 
thirds  vote,  authorized  the  use  of 
the  money  in  that  way,  and  under 
the  Constitution  the  state  may  not 
engage  in  any  work  of  public  im- 
provement unless  autihorized  by  a 
two-thirds  vote  of  the  people.  §  185. 

Moreover,  all  Individual  property 
must  be  taxed  by  uniform  rule,  ac- 
cording to  its  value  in  money,  and 
there  may  be  no  exemption  of  per- 
sonal property  in  excess  of  $200  for 
each  individual.  §  176.  And  all 
property  must  be  assessed  in  the 
county,  city,  town,  village,  or  dis- 
trict in  which  it  is  situated,  in 
manner  prescribed  by  law,  except 
railroads  and  other  public  utilities. 


which  are  assessed  by  the  state 
board  of  equalization.  §  179. 

By  vote  of  the  people  in  1914  the 
iirst  sentraice  of  §  176  was  amended 
to  read  thus :  "Taxes  shall  be  uni- 
form upon  the  same  class  of  prop- 
erty, including  franchises  within 
the  territorial  limits  of  the  author- 
ity levying  the  tax."  Under  this  in- 
nocent amendment,  of  course,  the 
legislature  may  classify  property 
for  the  purposes  of  taxation,  but  it 
may  not  dispense  with  an  assess- 
ment. The  amendment  does  fair^ 
contemplate  a  classification  of  prop- 
erty for  assessment  and  taxation 
purposes,  and  under  it  an  act  was 
passed  dividing  all  property  into 
three  classes:  (1)  The  real  estate 
class,  to  be  assessed  at  30  per  cent 
of  its  value;  the  personal  property 
class,  at  20  per  cent;  the  nonpro- 
ductive class  of  household  property, 
at  5  per  cent  Chapter  69  of  1917. 
Motor  vehicles  are  in  the  second 
class,  and  they  must  be  assessed  at 
20  per  cent  of  their  true  and  full 
value,  and  they  may  not  be  exempt 
from  taxation.  Under  said  last 
and  latest  amendment,  approved  in 
1914,  every  motor  vehicle,  like  oth- 
er person£d  property,  must  be  as- 
sessed in  the  coimty,  city,  township, 
village,  or  district  in  which  it  is 
situated,  and  in  the  manner  pre- 
scribed by  law.  §  179.  When  the 
assessments  are  made,  then  taxes 
may  be  levied  in  pursuance  of  law 
by  the  state  and  by  the  several  mu- 
nicipalities. Aside  from  the  small 
sum  necessary  to  pay  interest  on 
the  public  debt,  the  state  may  levy 
no  tax  in  any  one  year  in  excess  of 
4  mills  on  the  dollar  of  the  assessed 
valuation  of  all  the  taxable  prop- 
erty. §  174.  It  may  not  levy  taxes 
for  counties,  cities,  or  other  mu- 
nicipalities or  take  the  control  of 
their  affairs,  because  their  exist- 
ence and  rights  are  embedded  in, 
and  guaranteed  by,  the  Constitu- 
tion.  True,  the  state  may.  by  gen- 
eral law,  provide  for  the  organiza- 
tion of  municipal  corporations  and 
restrict  their  power  to  levy  taxes 
and  assessments  and  to  borrow 
money  and  contract  debts.   §  ISO. 
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But  that  is  not  a  power  to  destroy 
tiie  municipalities,  to  manage  their 
affairs,  or  to  levy  and  disburse  their 
taxes,  and  moat  assuredly  it  is  not 
a  power  to  levy  taxes  on  one  mu- 
nicipality or  locality  for  the  special 
benefit  of  another. 

In  the  majority  opinion,  it  is  said 
of  those  limitations  of  the  Constitu- 
tion :  "If  still  applicable,  as  we  be- 
lieve they  are,  they  will  necessarily 
preclude  the  legislature  from  tax- 
ag  a  great  amount  of  property  ac- 
cording to  such  a  method  as  is  em- 
ployed in  the  instant  case."  This  is 
an  admission  that  the  tax  is  illegal 
and  void,  with  a  hope  that  the  legis- 
lature may  not  do  it  again  to  any 
great  extent.  For  if  this  method 
of  taxation  may  not  be  applied  to  all 
other  property,  it  must  be  in  con- 
flict with  the  uniform  method  of 
the  Constitution.  Indeed,  it  is  in  no 
way  possible  to  sustain  the  motor 
vehide  tax  by  a  single  point  of  law 
(ff  logic;  for  under  the  plain  words 
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of  the  Constitution  there  can  be  n* 
tax  without  an  assessment. 

Finally,  if  the  state  may  levy  a 
specific  tax  on  motor  vehicles  or  oi. 
one  class  of  property,  "to*be  in  lieu 
of  all  other  taxes,  general  or  spe- 
cial," then  it  may  in  like  manner 
levy  a  similar  tax  on  any  ot^er  class 
of  property,  and  in  that  way  deny 
to  every  municipality  the  power  to 
levy  any  tax.  It  may  virtually  de- 
stroy every  municipality  by  depriv- 
ing it  of  any  resources,  collecting  aU 
its  taxes,  and  giving  the  same  to  a 
commission  to  be  used  according 
to  its  discretions,  but  not  in  any 
city  or  village.  '  As  the  argument 
shows,  the  specific  motor  vehicle 
tax,  which  the  statute  imposes  with- 
out any  assessment,  is  in  direct  con- 
flict with  all  the  fundamental  prin- 
ciples of  taxation  as  guaranteed  by 
the  Constitution.  Hence  the  tax 
and  the  statute  are  illegal  and  void. 
That  is  all  as  clear  and  as  certain 
as  it  is  that  twice  two  is  four. 


ANNOTATION. 


VaBdily  of  statutes  license  tax  on  anttHnobSes  as  affedad  Iqr  eon- 

•titiitional  provinons  m  relation  to  taxatimL 


I.  FnnMoiui  In  rapeet  to  ad  Tslorem 

tazci,  769. 
IL  VtobMUxm  against  donUe  tumtion, 
780. 

KL  Fnvisioiis  as  to  anifonnity  and  dis- 
eriminativa: 

a.  In  general,  761. 

b.  Where  dassifieation  relates  to 

character  of  owner.  761. 

c.  Where  distinction  is  made  be- 

tween pleasara  and  business 
ears,  761. 

ThU  note,  as  Indicated  by  the  title, 
inelndes  only  cases  Involving  the  ef- 
fect of  constitutional  provisions  which 
relate  specifically  and  expressly  to 
taxstien. 

AvvMmw  te  reaped  to  ad  mOorem 
taxea. 

Provisions  for  the  payment  of  a  fee 
by  those  using  motor  vehicles  on  the 
highway  are  generally  held  not  to  be 
a  property  tax,  but  in  the  nature  of  a 
license  fee,  so  that  constitutional  pro- 


m. — continned. 

d.  Where  dasslllcatlon  H  basad  on 

seating  capacity,  762. 
«.  Where  clasaiflcatioa  is  based  on 
horse  power,  762. 
TV.  Provisions    forbidding  Interference 

with  local  taxing  districts,  763. 
V.  ProvisionB    regulating  legislature's 
delegating  power  to  munidpalify, 
763. 

n.  Hiscellaneons,  764. 

visions  governing  ad  valorem  taxes 
do  not  affect  the  imposition  of  such 
fees. 

Thus,  in  Kane  v.  State  (1911)  81 
N.  J,  L.  594,  L.R.A.1917B,  553,  80  Ati. 
453.  Ann.  Cas.  1912D,  237,  affirmed  on 
other  grounds  in  (1916)  242  U.  S.  160, 
61  L.  ed.  222,  87  Sup.  Ct  Rep.  SO,  a 
statute  fixing  registration  fees  accord- 
ing to  the  horse  power  of  the  auto- 
mobile used  was  held  not  to  impose  a 
property  tax,  which  must  be  laid,  in 
accordance  with  the  requirements  of 
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the  Constitution  applicable  to  proper- 
ty taxes,  upon  the  true  value  of  the 
vehicles,  but  a  license  or  privilege  tax, 
which  was  properly  based  upon  the 
destructioH  to  the  highway  done  by 
the  machine  used. 

And  in  Windham  v.  State  (1918) 
—  Ala^  App.  — ,  77  So.  963,  writ  of 
certiorari  denied  in  (1918)  —  Ala.  — , 
79  So,  877,  in  upholding  a  vehicle  li- 
cense tax  law  against  the  objection 
that  it  imposed  a  property  tax  and  was 
not  levied  according  to  the  valuation 
of  the  properly,  the  court  said  that  a 
license  tax  is  not  a  property  tax,  that 
the  burden  is  not  laid  on  tiie  rcan,  it 
is  exacted  for  the  privilege  of  using 
the  vehicles  upon  the  public  highways, 
and  requires  the  owner  of  the  vehicle 
to  contribute  his  just  share  of  the 
expense  of  the  upkeep  and  repair  of 
the  highway ;  and  that  such  a  tax  is  in 
no  sense  an  ad  valorem  or  a  property 
tax. 

And  the  fact  that  a  tax  upon  the 
right  to  use  the  highway  witii  motor 
vehicles  is  in  excess  of  the  cost  of 
policing  the  highway,  and  is  not  grad- 
uated according  to  the  value  of  the 
cars,  does  not  bring  it  into  conflict 
.  with  the  constitutional  provision  that 
the  legislature  shall  provide  revenue 
by  levying  a  tax  by  valuation.  Re 
Kessler  (1916)  26  Idaho,  764,  L.RJ^ 
1915D,  822,  146  Pac.  118,  Ann.  Gas. 
1917A,  228. 

In  Atkins  v.  State  Highway  Dept. 
(1918)  —  Tex.  Civ.  App.  — ,  201  S.  W. 
226,  §§  1  and  2,  art.  8,  of  the  Consti- 
tution were  held  to  relate  to  ordinary 
ad  valorem  taxes,  and  not  to  license, 
taxes  or  fees,  and  a  statute  which  fixed 
the  fee  according  to  the  horse  power 
of  the  automobile  was  held  not  in- 
valid because  it  was  not  levied  on  tiie 
basis  of  valuation. 

It  will  be  noted  that  in  the  reported 
case  (Statb  ex  rel.  Fasgo  v.  WKrz, 
ante,  731)  sections  of  the  Constitu- 
tion providing  that  ''taxes  shall  be 
uniform  upon  the  same  class  of  prop- 
erty, including  franchises  within  the 
territorial  limits  of  the  authority  levy- 
ing the  tax,"  and  providing  for  the 
assessment  of  certain  public  utility 
property  by  the  state  board  of  equal- 
ization, and  other  "taxable  property 


.  .  .  in  the  county,  city,  township, 
village,  or  district,"  were  held  not  to 
require  the  taxation  of  all  property 
on  an  ad  valorem  basis,  and  not  vi- 
olated by  a  law  which  provided  for 
the  payment  of  a  license  fee  on  motor 
vehicles  in  lieu  of  general  and  local 
taxes. 

A  provision  of  the  Constitution  un- 
der which  the  legislature  was  directed 
to  provide  for  the  "raising  of  revenues 
to  defray  the  expenses  of  the  state 
not  to  exceed  in  any  one  year  4  mills 
on  the  dollar  on  the  assessed  valuation 
of  the  taxable  property  in  the  state** 
was  construed  in  the  reported  case 
(State  ex  bel.  Fabgo  t.  Weiz)  as  a 
limitation  upon  the  power  of  the  1^- 
islature  to  provide  state  revenues  by 
the  taxation  of  property  upon  an  ad 
valorem  basis,  and  not  applicable  to 
revenues  derived  from  a  Motor  Ve- 
hicle Act  providing  for  a  license  tax. 

II.  ProhthiUona  affainst  double  taxaUon. 

To  constitute  double  taxation  with- 
in the  prohibition  of  the  Constitu- 
tion, the  same  property  must  be  taxed 
twice,  and  it  is  held  that  prohibition 
is  not  violated  by  a  statute  imposing  a 
license  tax  on  motor  vehicles  upon 
which  an  ad  valorem  tax  is  also  levied. 
Re  Schuler  (1914)  167  CaL  282,  139 
Pac.  685,  Ann.  Cas.  19ieC,  706;  Hard- 
er*s  Fire  Proof  Storage  &  Van  Co. 
Chicago  (1908)  235  111.  58,  85  N.  E. 
246,  14  Ann.  Cas.  636;  Smith  ▼.  Com. 
(1917)  176  Ky.  286, 194  S.  W.  867;  Re 
HofTert  (1914)  84  S.  D.  271,  62  LJLA. 
(N.S.)  949,  148  N.  W.  20. 

And  the  imposition  of  a  vehicle  tax 
was  held  in  Hudgens  v.  State  (1916) 
16  Ala.  App.  156,  72  So.  605,  not  in- 
valid on  the  ground  that  it  constituted 
double  taxation,  since  it  was  not  a 
property  tax  but  a  privilege  or  license 
running  to  the  owners  «id  possessors 
of  vehicles. 

And,  following  this  case,  the  same 
conclusion  was  reached  in  State 
Strawbridge  (1917)  —  Ala.  App.  — , 
76  So.  479,  certiorari  denied  in  (1917) 
—  Ala.  — ,  77  So.  356. 

And  in  Unwen  v.  State  (1906)  73 
N.  J.  L.  629,  64  Atl.  163,  affirmed  in 
(1907)  76  N.  J.  L.  600,  68  Atl.  110. 
an  act  providing  for  a  registration  fee 
of  $1  was  held  a  license  fee  to  be  paid 
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isj  owners  of  automobiles  for  the  priv- 
ilege of  running  their  machines  on 
the  highway^  and  not  a  tax,  and  not, 
therefore,  an  infringement  of  the  state 
or  Federal  Constitution  on  the  ground 
that  it  constituted  double  or  special 
taxation. 

The  decision  in  Unwen  Stata 
(N.  J.)  supra,  was  followed  in  State, 
Gleaiy,  Prosecutor,  t.  Johnston 
(1909)  79  N.  J.  L.  49,  74  Atl.  538, 
vhere  the  constitutionality  of  a  stat- 
ute was  upheld  which  fixed  a  fee  for 
registration  at  $3  for  motor  vehicles 
having  a  rating  of  30  horse  power  or 
more,  and  provided  for  a  fee  of  fl 
for  a  license  to  drive  a  car  less  than 
30  horse  power,  and  $2  for  a  license  to 
drive  cars  over  that,  and  provided 
that  the  money  received  for  license 
fees  should  be  paid  to  the  state  treas- 
urer to  be  appropriated  for  use  in  re- 
pairing or  improving  the  roads  of  the 
■tate. 

In  Jackson  v.  NefT  (1912)  64  Fla. 
326,  60  So.  860,  it  was  held  that  even 
double  taxation  may  not  violate  con- 
sQtatlonal  limitations  where  uniform- 
ity of  rates,  just  valuations,  and  due 
process  of  law  are  observed  and  no 
unjaat  discriminations  imposed,  so 
that  the  organic  right  to  equal  protec- 
tioQ  of  the  laws  is  preserved.  And  it 
was  held  in  this  case  that  a  license 
tax  might  be  Imposed  for  the  use  of 
motor  vehicles  on  the  highway,  even 
though  an  ad  valorem  tax  was  paid  on 
such  vehicles,  and  they  were  not  used 
for  hire  or  charge ;  and  that  the  levy 
of  an  ad  valorem  tax  upon  property, 
and  also  a  license  or  occupation  tiuc 
upon  the  use  of  the  same  proper^, 
was  not  double  taxation. 

PravMona  aa  to  vniformity  and  dla^ 
orimination. 

«.  In  irMwral. 

It  is  held  that  a  license  fee  on 
antomobiles  is  not  a  tax  within  the 
meaning  of  constitutional  provisions 
requiring  uniformity  and  forbidding 
diBcriminations  in  levying  taxes. 
Jackson  v.  Nefl  (1912)  64  Fla.  826.  60 
So.  350;  Re  Eessler  (1916)  26  Idaho, 
764,  LJLA.1916D,  822,  146  Pac.  113, 
Ann.  Gas.  1917A,  228;  Lillard  v.  Mel- 
ton (1916)  108  S.  C  10,  87  S.  E.  421. 


In  Westfalls  Storage  Van  &  Exp. 
Co.  V.  Chicago  (1917)  280  DL  818,  117 
N.  E.  439,  an  ordinance  imposing  on 
owners  and  operators  of  motor  cars, 
or  trucks,  a  much  greater  license  fee 
than  upon  the  owners  and  operators 
of  horse-dravim  vehicles  was  held  to 
make  a  reasonable  classification,  and 
was  held  not  to  be  unconstitutional. 

In  Hudgens  v.  State  (1916)  15  Ala. 
App.  166,  72  So.  60S,  §  2  of  Local  Acts 
1916,  p.  85,  imposing  a  vehicle  license 
tax,  was  held  not  unconstitutional  on 
the  ground  that  it  was  class  legisla- 
tion; the  exact  provisions  of  the  act 
involved,  however,  do  not  appear. 

b.  Where  doMfjIoattoM  relates  to  dbar- 

aoter  of  owner. 

In  Jasnowski  v.  Board  of  Assessors 
(1916)  191  Mich.  287,  167  N.  W.  891, 
a  statute  creating  a  class  for  the  in- 
dividual owners  of  motor  vehicles,  and 
levying  a  tax  thereon  of  25  cents  per 
horse  power,  and  26  cents  per  hun- 
dredweight, and  another  class  for 
manafacturers,  and  levying  a  flat  rate 
of  $10  per  car  on  the  latter,  was  held 
not  to  violate  a  constitutional  provi- 
sion that  the  legislature  may  impose 
specific  taxes  which  shall  be  uniform 
upon  the  classes  upon  which  they  op- 
erate, it  being  held  that  the  difference 
Id  ownership  constituted  a  reasonable 
distinction. 

And  in  Com.  v.  Densmore  (1908)  29 
Pa.  Co.  Gt  217,  an  act  requiring  the 
registration  of  automobiles  was  held 
not  unconstitutional  for  lack  of  uni- 
formity because  of  a  section  provid- 
ing that  it  should  not  apply  to  any  of 
the  motor  vehicles  which  any  man- 
ufacturer or  vendor  of  automobiles 
might  have  in  stock  for  sale,  and  not 
for  his  private  use,  or  for  hire. 

c.  Where  dtettnction  to  made  heUceen 

pteaetnv  and  busAieM  oort. 

It  has  been  held  that  an  act  provid- 
ing for  a  privilege  tax  on  automobiles 
used  for  pleasure,  which  fails  to  pro- 
vide for  such  a  tax  on  automobiles 
used  for  business,  is  not  an  arbitrary 
and  unconstitutional  discrimination. 
Ogilvie  V.  Hailey  (1919)  —  Teniu  — . 
211  S.  W.  645.  The  court  stated  that 
the  legislature  has  a  very  wide  range 
of  discretion  in  the  matter  of  clas- 
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sification  in  police  and  revenue  stat- 
utes, and  that  if  any  possible  reason 
can  be.  conceived  to  justify  the  clas- 
sification it  will  be  upheld,  and  that  it 
was  possible  tiiat  automobiles  used 
for  pleasure  run  more  rapidly,  and  are 
more  destructive  of  the  country  roads, 
and  that  it  was  also  possible  that  no 
automobiles  were  used  for  business 
purposes  except  in  the  interest  of  a 
business  tiiat  itself  paid  a  privilege 
tax,  and  that  other  possible  reasons 
misrht  exist  for  the  classification  made 
by  the  act. 

And  in  Park  v.  Duluth  (1916)  1S4 
Minn.  296,  169  N.  W.  627,  an  ordinance 
which,  among  other  provisions,  exact- 
ed a  $10  fee  on  account  of  a  business 
truck  and  60  cents  per  horse  power  on 
other  cars,  was  held  not  to  violate  the 
constitutional  provision  tiiat  taxes 
should  be  uniform  upon  the  same  class 
of  subjects.  The  court  stated  that 
exact  equality  in  classification  is  not 
possible;  that  if  the  classification  is 
made  on  some  reasonable  basis  and  is 
applicable  without  discrimination  to 
all  similarly  situated,  it  is  valid. 

In  Kellaher  v.  Portland  (1911)  67 
Or.  678,  110  Pac.  492.  112  Pae.  1076, 
an  ordinance  providing  for  the  licens- 
ing of  automobiles  was  held  not  in- 
valid because  not  uniform  in  that  it 
exempted  vehicles  used  for  pleasure, 
and  out-of-town  vehicles,  but  there 
was  held  to  be  an  unreasonable  dis- 
crimination by  the  ordinance  where  it 
omitted  from  its  terms  automobiles 
used  in  connection  with  the  owner's 
business. 

It  has  been  held  that  a  statute  im- 
posing a  license  tax  on  motor  vehicles 
used  for  the  conveyance  of  persons 
on  the  highway  outside  of  the  limits 
of  municipalities,  and  exempting  ve- 
hicles which  are  used  for  trade  and 
commercial  purposes  within  said  lim- 
its, does  not  grant  an  unconstitutional 
immunity.  Re  Hoffert  (1914)  84  S.  D. 
271,  62  L.R.A.(N.S.)  949,  148  N.  W. 
20. 

a.  Where  dagatficaUon  U  haaed  on  aeat- 
ing  eapaetty. 

In  Com.  V.  Hawkins  (1905)  14  Pa. 
Dist.  R.  592,  an  ordinance  making  it 
unlawful  for  any  person  to  operate, 
or  cause  to  be  operated,  upon  the 


streets  of  the  city,  a  motor  vehicle  or 
other  vehicle  the  motive  power  of 
which  should  be  other  than  human 
and  animal  power,  except  upon  the 
condition,  among  others,  of  the  pay- 
ment by  the  owner  of  an  annual  li- 
cense fee  of  $6  for  vehicles  intended 
to  carry  one  or  two  persons,  and  $10 
if  intended  to  carry  more,  was  held 
reasonable  and  uniform. 

In  Ayres  v.  Chicago  (1909)  239  lit. 
^7,  87  N.  E.  1073,  an  ordinance  pro- 
viding for  the  licensing  of  motor 
vehicles  of  two  or  more  seats,  which 
was  valid  when  passed,  was  held  not 
to  be  rendered  unconstitutional  on 
the  ground  of  unjust  discrimination, 
by  the  subsequent  introduction  of  mo- 
tor vehicles  of  only  one  seat. 

e.  Where  olaaaificaUon  i»  bawd  on  horm 

power. 

In  Lillard  v.  Melton  (1916)  108 
S.  C.  10,  87  S.  E.  421,  a  statute  provid- 
ing for  a  license  fee  on  owners  of 
vehicles,  which  was  graduated  accord- 
ing to  horse  power,  was  held  not  a 
violation  of  the  equality  and  uniform- 
ity clauses  of  the  Constitution,  such 
provisions  being  applicable  only  to  a 
property  tax,  and  the  license  fee  pro- 
vided for  not  being  such  a  tax,  and 
since  the  apportionment  of  the  fee  ac- 
cording to  horse  power  operated  un- 
iformly upon  all  of  the  persons  in  a 
class  and  was  not,  therefore,  an  un- 
lawful discrimination. 

And  in  Smith  v.  Com.  (1917)  175 
Ky.  286, 194  S.  W.  367,  it  was  held  that 
the  imposition  of  a  license  tax  upon 
one  privilege,  and  not  upon  another, 
does  not  create  any  inequality  of  tax- 
ation when  all  of  the  persons  engaged 
in  exercising  the  taxed  privilege  bear 
the  burden  alike,  nor  when  those  fol- 
lowing the  same  calling  are  divided 
into  classes  for  the  purpose  of  clas- 
sification, provided  the  classification 
is  reasonable  and  founded  upon  a  real 
distinction,  and  not  an  arbitrary  one, 
and  a  statute  imposing  a  license  tax 
upon  all  persons  who  use  motor  ve- 
hicles upon  the  public  highways,  and 
basing  the  tax  on  the  horse  power  of 
the  vehicle,  was  held  valid. 

In  Heartt  v.  Downers  Grove  (1917) 
278  IlL  92,  115  N.  E.  869,  a  statute 
providing  that  no  municipality  should 
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nqfuit  a  regiatration  or  license  fee 
fton  tttmreBidents  for  their  motor  v»- 
VbHaa,  aad  providing  different  regiB- 
tntion  feoi  for  resident  owners  of 
motor  vehicles  used  for  hire,  and  those 
not  BO  used,  and  fixing  different  fees 
ucording  to  the  size  of  l^e  municipal- 
itjr,  and  the  horse  power  of  the  vehicle, 
vas  held  not  unconstitutional  on  the 
ground  tJiat  it  was  not  uniform  aa  to 
the  elassea  upon  which  it  operated. 

Id  Jackson  v.  Neff  (1912)  64  Fin. 
326,  60  So.  360,  the  power  of  the  leg- 
islature to  impose  ad  valorem  taxes 
was  held  to  be  unrestricted  where  the 
limitations  imposed  by  the  Constitu- 
tion  as  to  uniform  and  equal  rates  and 
jost  valuations  were  observed,  and  an 
act  was  held  valid  which  provided 
that  the  owner  or  operator  of  every 
Tdiiele,  when  used  for  hire,  should 
pay  annually  a  county  license  tax, 
raiying  according  to  the  horse  power 
of  the  vehicle,  from  $6  to  $100,  and 
that  when  such  machines  were  used 
by  their  owners  without  charge  a  li- 
cense fee,  varying  according  to  the 
horse  power,  from  $3  to  fSO,  should 
be  paid. 

17.  Proviaions   forlHdMng  interfermoo 
vtim  local  taaeby/  dictHoM. 

It  hM  been  held  that  the  provision 
of  the  Alabama  Constitution  that  the 
l^lature  shall  not  enact  any  law 
which  will  permit  any  person,  firm, 
corporation,  or  association  to  pay  a 
privilege  license,  or  other  tax  to  the 
state,  and  relieve  him  or  it  from  the 
payment  of  all  other  privilege  and  "li- 
cense taxes  in  the  state,  was  intended 
to  prohibit  the  legislature  from  enact- 
ing a  law  which  would  require  the 
payment  of  one  privilege  tax  or  license 
fee  for  the  benefit  of  the  state  alone, 
to  the  exclusion  of  the  counties  and 
municipalities,  and  the  section  was 
held  not  violated  by  a  motor  vehicle 
act  providing  for  the  payment  of  a 
license  or  registration  fee,  although 
the  act  provided  that  these  fees  should 
be  in  lieu  of  all  other  privilege  li- 
censes which  the  state  or  any  county 
or  municipality  might  impose,  where 
the  act  provided  that  the  revenue  de- 
rived from  the  license  fees  should  be 
divided  between  the  stete,  the  town, 
and  the  county  in  which  the  licensee 


resided.  Bozeman  v.  State  (1913)  7 
Ala.  App.  161,  61  So.  604. 

In  Re  Schnler  (1914)  167  CaL  282, 
139  Pac.  686,  Ann.  Cas.  1915G,  706,  a 
section  of  a  motor  vehicle  act,  pro- 
viding that  one  half  of  the  net  receipte 
under  the  act  should  be  returned  to 
the  counties  from  which  the  money 
was  received,  was  held  to  violate  a 
constitutional  provision  prohibiting 
the  legislature  from  imposing  a  tax 
upon  the  inhabitente  and  property  of 
counties  for  county  purposes.  The  act 
involved  in  this  case  was  held  not  to 
be  local  or  special  in  violation  of  sub- 
division 10  of  §  26,  article  4,  of  the 
Constitution  because  it  included  the 
city  of  San  Francisco  as  a  county  for 
the  purposes  of  the  act,  and  excluded 
all  other  cities,  and  it  was  held  not 
local  or  special  in  its  nature,  because 
the  greater  portion  of  the  funds  de- 
rived from  the  licenses  was  to  be  ex- 
pended oDteide  of  the  cities  of  the 
state. 

In  Atkins  v.  State  Highway  Dept 
(1918)  —  Tex.  Civ.  App.  — .  201  S. 
W.  226,  a  statute  fixing  the  license 
fee  on  automobiles  according  to  horse 
power  was  held  not  to  offend  a  provi- 
sion of  the  Constitution  prohibiting 
the  assessment  of  property  for  taxa- 
tion elsewhere  than  in  the  county 
where  it  is  situated,  since  such  provi- 
sion was  held  to  refer  to  ordinary  ad 
valorem  taxes,  and  not  to  include  li- 
cense taxes  or  fees. 

It  will  be  observed  that  in  tiie  re- 
ported case  (Statb  bx  bbl.  Faiux>  v. 
Wetz,  ante,  731),  when  a  section  of 
the  Constitution  gave  the  legislature 
plenary  control  over  the  taxing  power 
of  municipalities,  another  section  of 
the  Constitution  providing  that  taxes 
should  be  uniform  upon  the  same  class 
of  property,  including  franchises 
within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  was  held  not 
to  give  to  local  taxing  districts  the 
constitutional  right  to  retain  upon 
their  tax  lists  all  of  the  property  with- 
in such  districte. 

V.  FrovMonM  regulaUng  leffialoCurs^* 

delegating  power  to  munUHpatUif. 

In  Harder's  Fire  Proof  Storage  A 
Van  Co.  V.  Chicago  (1908)  236  IlL  68. 
86  N.  E.  245,  14  Ann.  Cas.  586,  it  was 
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held  that  the  legislature  has  plenary 
power  as  to  the  subjects  and  objects 
from  which  it  will  exact  revenue,  ex- 
cept as  it  is  limited  by  the  Gonstita- 
tion,  and  a  constitutional  provision 
firiving  the  legislature  power  to  pro- 
vide such  revenue  as  is  necessary  by 
levying  a  tax  by  valuation,  and  giving 
it  power  to  tax  peddlers,  auctioneers, 
etc.,  by  general  law,  uniform  as  to  the 
class  upon  which  It  operates,  and  pro- 
viding further  that  the  specification  of 
objects  and  subjects  of  taxation  shall 
not  deprive  the  legislature  of  the  pow- 
er to  require  other  objects  or  subjects 
to  be  taxed  in  such  manner  as  may  be 
consistent  with  the  principles  of  tax- 
ation of  the  Constitution,  was  held  not 
to  deprive  the  legislature  of  power  to 
authorise  a  municipality  to  pass  an 
ordinance  regulating  the  use  of  its 
streets  1^  vehicles,  and  Imposing  a 
license  tax  on  such  vehicles  for  reve- 
nue purposes. 

In  Henderson  v.  Lockett  (1914)  167 
Ky.  866,  163  S.  W.  199,  a  statute  gov- 
erning cities  of  a  certain  class,  pro- 
viding that  the  common  councils 
should,  within  the  limitations  of  the 
Constitution,  have  power  by  ordinance 
to  license,  tax,  and  regulate  hackney 
carriages,  cars,  omnibusses,  wagons, 
drays,  and  all  other  vehicles,  as  lim- 
ited by  a  section  of  the  Constitution, 
providing  that  the  general  assembly 
might,  by  general  laws  only,  provide 
for  the  payment  of  license  fees  on 
franchises,  stock  used  for  breeding 
purposes,  various  trades,  occupations, 
and  professions,  was  held  not  to  con- 
fer power  to  impose  a  license  fee  upon 
motor  vehicles  not  used  or  let  for  hire, 
as  such  a  license  fee  would  not  be  an 
occupation  tax. 

VI.  MUoeUaneoua, 

In  Bozeman  v.  State  (1913)  7  Ala. 
App.  161,  61  So.  604,  the  Alabama  Act 
of  1911,  pp.  634  and  650,  providing  for 
a  license  tax  or  registration  fee  on 
motor  vehicles,  although  the  amount 
exacted  as  a  license  was  in  excess  of 
the  necessary  expense  of  regulation 
and  control  of  the  operation  of  motor 
vehicles,  was  held  to  provide  for  a 
license  tax;  and  not  a  revenue  tax,  and 


;7~  although  it  was  passed  on  the  last  day 
of  the  legislative  session,  it  was  there- 
fore held  not  to  violate  §  70  of  the 
Constitution,  prohibiting  the  passage 
of  revenue  measures  on  that  day. 

It  has  been  held  that  an  act  provid- 
ing that  the  mon^  raised  by  taxes  on 
automobiles  should  be  devoted  to  the 
upbuilding  of  the  highways  of  the 
state  does  not  infringe  a  constitution- 
al provisi<m  that  all  subjects  of  tax- 
ation now  contributing  to  the  primary 
school  Interest  fund  under  the  present 
laws  shall  continue  to  contribute  to 
that  fund,  since  such  provision  has 
reference  to  the  subjects  of  taxation 
as  a  class,  and  motor  vehicles  as  a 
class  have  never  contributed  to  the 
primary  school  interest  fund,  and  the 
mere  fact  that  a  few  of  such  vehicles 
were  included  In  the  corporate  proper^ 
ty  of  corporations,  when  the  value  of 
their  property  was  determined  for  the 
purpose  of  taxation,  does  not  bring 
them,  as  a  class,  within  the  meaning  of 
the  constitutional  provision.  Jas- 
nowski  V.  Board  of  Assessors  (1916) 
191  Mich.  287,  167  N.  W.  891. 

In  Com.  V.  Boyd  (1905)  188  Mass. 
79,  108  Am.  St  Rep.  464,  74  N.  E.  255, 
a  statute  requiring  automobiles  to  be 
registered,  and  providing  that  each 
have  displayed  thereon  in  Arabic 
numerals  not  less  than  4  inches  long, 
its  registered  number  and  mark,  and 
exacting  a  registration  fee  of  ^2  for 
each  automobile,  was  held  not  uncon- 
stiUitionaL  The  provisions  of  the 
CTonstitution  involved,  however,  do  not 
appear. 

It  will  be  observed  that  in  the  re- 
ported case  (State  ex  rel.  Fargo  v. 
Wetz)  a  section  of  the  Constitution 
providing  that  the  legislature  "shall 
by  general  law,  exempt  from  taxation 
.  .  .  personal  property  to  any 
amount  not  exceeding  in  value  $200 
for  each  individual  liable  to  taxation,'*^ 
was  held  not  violated  by  an  act  under 
which  owners  of  motor  vehicles  were 
compelled  to  contribute  to  the  cost  of 
maintaining  highways  an  amount 
which  would  approximately  equal  a 
fair  property  tax,  if  levied  upon  an  ad 
valorem  basis.  J.  T.  W. 
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SUMNEB  COUNTY 

V. 

INTBRURBAN  TRANSPORTATION  COMPANY. 
EABTFORD  ACCIDENT  &  INDEMNITY  COMPANY,  Fetitloner. 

Tmineaaee  Supretne  Oourt— May  94,  1910, 
(—  Tenn.      21B  S.  W.  412.) 

Highvay  —  liability  for  injury  to. 

1.  One  is  not  liable  in  damages  for  injury  to  a  highway  merely  becaose 
of  the  weight  of  the  load  which  he  transports  over  it. 

[See  note  on  this  question  beginning  on  page  768.] 

out  lefirislative  authority,  restrict  the 
size  and  weight"  of  vehicles  which 
shall  use  the  public  highways. 

[See  13  R.  G.  L.  264-^57.] 
— manner  of  use. 


—  conveyance  by  tampike  company  — 
effect 

2.  The  conveyance  by  a  turnpike 
Msnpany  to  the  county  of  a  road  over 
which  it  has  maintained  toll  gates 
sdds  nothing  to  the  rights  of  the  coun- 
ty with  respect  to  the  protection  and 
maiotenance  of  the  roadi 

—  right  to  use. 

5.  A  public  road  is  a  way  open  to  all 
the  people,  without  distinction,  for 
passage  and  repassage  at  tiieir  pleas- 
ore. 

[See  18  R.  0.  L.  14.] 
—power  to  exclude  use. 

4.  The  county  court,  which  has  title 
to  the  public  highways  in  trust  for  the 
public,  has  no  power,  without  legisla- 
tive authority,  to  exclude  any  mem- 
ber of  the  public  from  their  reason- 
aUe  use. 

[See  18  R.  C.  L.  254.] 
•— restriction  of  size  of  vehicle. 

6.  The  county  court  cannol^  with- 


6.  The  use  to  which  a  public  road 
is  subject  by  a  member  of  the  public 
must  be  with  due  care  and  reasonable. 

[See  13  R.  C.  L.  263.] 
Injunction  —  against  use  of  road  by 
motor  trucks. 

7.  One  cannot  be  enjoined  from 
operating  motor  trucks  upon  a  high- 
way because  their  weight  is  such  as  to 
des^y  the  roadway. 

Highway — injury  by  reckless  use. 

8.  One  may  be  liable  in  damages  for 
injury  to  a  public  highway  by  the  un- 
reasonable manner  of  using  motor 
vehicles  thereon,  either  in  their  care- 
less operation  or  their  reckless  driv- 
ing. 

[See  IS  R.  C.  L.  245.] 


Petition  for  a  writ  of  certiorari  to  review  a  judgment  of  the  Court  of 
GivH  Appeals  reversing  a  judgment  against  petitioner  and  remanding  the 
^se  to  the  Chancery  Court  for  Sumner  County  (Stout,  Ch.),  In  a  suit  to 
ou'oin  defendant  from  using  trucks  upon  complainant's  roads.  Modified, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  William  L.  Gnuibery,  W.  L.    poses  a  privilege  tax  upon  it  and  such 


<>ranbery,  Jr.,  and  H.  E.  Palmer,  for 

petitioner: 

Unlike  cities  and  towns,  counties 
have  no  power  to  adopt  by-laws  or 
pass  resolutions  regulatory  in  scope, 
and  the  resolution  of  Sumner  county 
of  January,  1916,  attempting  to  reg- 
ula:te  the  weight  of  vehicles  on  its 
roads,  is  void. 

Burnett  v.  Maloney,  97  Tenn.  697, 
34  I^R.A.  541,  87  S.  W..689. 

In  the  absence  of  a  statute  prohibit- 
ing a  thing,  when  the  legislature  im- 


tax  is  paid,  no  power  except  the  legis- 
lature can  prohibit  it,  and  the  owner 
paying  such  tax  acquires  a  right  to  do 
the  thing  for  which  the  tax  has  been 
paid. 

Palmer  v.  State.  88  Tenn.  653,  8 
L.R.A.  280,  13  S.  W.  233;  McMillan 
Knoxville,  189  Tenn.  819,  202  S.  W. 
65. 

Messrs.  A.  O.  Denning,  6.  W.  Bod- 
die,  J.  T.  Durham,  and  Baskerville  A 
McGlotiilln  for  complainant. 
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Lansden,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

Complainant  filed  this  bill  in  the 
chancery  court  against  the  Inter- 
urban  Transportation  Company,  a 
corporation,  to  enjoin  it  from  using 
trucks  upon  the  roads  of  the  com- 
plainant. The  bill  shows  in  brief 
that  the  defendant  is  engaged  in  the 
transportation  of  freight  over  cer- 
tain roads  in  Sumner  county,  which 
were  formerly  turnpike  roi^dB,  built 
by  corporations  organized  for  such 
puri}oses.  The  county  bought  the 
turnpikes,  and  it  and  the  state  lev- 
ied certain  taxes  upon  defendant, 
which  were  all  paid.  Defendant 
owned  a  number  of  heavy  trucks 
and  operated  them  between  the  city 
of  Nashville  and  points  in  Sumner 
and  Trousdale  counties,  and  over 
the  roads  which  the  county  had  pur- 
chased from  the  turnpike  com- 
panies. The  trucks  and  loads 
hauled  over  the  roads  and  bridges  in 
Sumner  county  weighed  something 
more  than  10  tons,  and  are  heavier 
than  the  roads  and  bridges  built  by 
the  turnpike  companies  were  in- 
tended to  accommodate.  The  use  of 
the  trucks  upon  the  roads  was  very 
destructive  to  I2iem.  The  roads 
were  built  of  macadam,  and  the 
bridges  were  intended  to  accommo- 
date a  load  of  about  3.000  pounds. 
However,  it  is  not  shown  that  any 
bridge  or  highway  was  destroyed 
by  the  use  to  which  it  was  subjected, 
but  it  is  shown  that  the  roads  were 
damaged  very  materially  by  run- 
ning the  trucks  over  them.  It  is 
shown  that  the  use  of  these  heavy 
trucks  upon  macadam  roads  is  de- 
structive of  them  within  a  very 
short  time. 

An  injunction  was  granted  upon 
the  following  condition :  "But  said 
injunction  to  stand  dissolved  when 
the  defendant  files  with  you  [the  C. 
&  M.]  a  bond  in  the  penalty  of 
$1,000,  conditioned  to  pay  the  com- 
plainant such  damages  as  it  may 
sustain  and  the  court  award  for  any 
excessive  or  unreasonable  iise  of 
the  highways  and  bridges  of  Sum- 
ner county,  under  the  charges  and 
allegations  of  the  original  bill." 


The  Hartford  Accident  &  In- 
demnity Company  became  surety 
upon  the  bond. 

The  chancellor  held  the  defendant 
liable  for  all  damages  to  the  roads 
and  bridges  occasioned  by  the  use  of 
the  heavy,  loaded  trucks  upon  them. 
There  is  no  showing  that  the  use  of 
the  roads  and  bridges  was  in  an  un- 
reasonable way  other  than  might  be 
attributed  to  the  use  of  heavy 
trucks.  Judgment  was  rendered 
for  more  than  $5,000  against  the 
transportation  company  and  for 
$1,000  against  the  surety.  The 
surety  appealed  to  the  court  of 
civil  appeals,  and  as  there  was 
no  showing  in  the  evidence  for 
"any  excessive  or  unreasonable  use 
of  the  highways  and  bridges"  by  de- 
fendants, the  court  of  civil  appeals 
reversed  and  remanded  the  case  ta 
the  chancery  court  of  Sumner 
county  for  it  to  ascertain,  if  any, 
what  damage  was  occasioned  to  the 
roads  by  excessive  and  unreason- 
able use  of  them  and  the  bridges. 

The  surety  has  filed  this  petition 
for  certiorari,  and  contends  thattiie 
decree  of  the  court  of  civil  appeals, 
although  undertaking  to  save  the 
questions  made  upon  the  merits  of 
the  controversy,  nevertheless  in  ef- 
fect ad  j  udges  the  transportation 
company  liable  for  excessive  and 
unreasonable  use  of  the  highways 
and  bridges,  and  its  decree  is  there- 
fore res  judicata.  We  think  this 
view  is  correct,  and  that  it  is  neces- 
sary for  us  to  decide  the  merits  of 
the  controversy.  It  is  erroneous  to 
suppose  that  the  surety  is  not  in- 
terested in  the  merits.  If  his  prin- 
cipal had  the  right  to  run  the  motor 
trucks  over  the  roads  of  the  com- 
plainant, and  if  the  management  of 
the  trucks  being  used  was  reason- 
able and  with  due  care,  the  surety- 
would  have  no  liability  whatever. 

The  county  claims  as  vendee  of 
the  turnpike  company.  This  does 
hot  strengthen  the  claim  of  the 
county,  for  it  is  manifest  that  the 
turnpike  company  did  not  own 
the  roads,  nor  have  power  to  convey 
them.  It  had  the  right  to  erect 
gates  over  them,  and  collect  tolls  for 
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trsvd  on  tiiem,  by  complyinsr  with 
catain  conditions  prescribed  by 
Uw.  But  it  never  owned  the  roads, 
and  therefore  its  conveyance  to  the 
eoonty  added  nothing  to  the  rights 

of  the  county,  and 

merely  destroyed 
ffirt**"*"^  the  rights  of  the 

turnpike  company. 
The  roads  belong  to  the  public,  and 
the  county  court  holds  them  in  trust 
for  the  public,  and  while  it  is  pro^ 
phetor  for  the  purposes  of  its  trust, 
it  is  not  proprietor  in  the  sense  t^t 
it  is  the  owner  of  the  roads  against 
the  public,  or  any  member  thereof. 

A  public  road  is  a 

people,  without  distinction,  for 
passage  and  repassage  at  their 
pleasure.  Deiinitions  in  other  terms 
have  been  given,  but  they  mean 
substantially  the  same  as  the  one 
just  stated.  The  authorities  make 
it  clear  that  any  road  which  is  not 
for  the  use  of  the  people  is  not  a 
puUic  road;  the  fact  that  it  is  for 
the  benefit  of  the  public  destroys  the 
tiiought  that  there  can  be  a  private 
ownership  of  the  road.  State  v. 
Stroud,  —  Tenn.  — ,  52  S.  W.  697. 
This  is  a  case  of  the  court  of  chan- 
cery appeals  and  was  affirmed  by 
tlus  court.  Laufer  v.  Bridgeport 
Traction  Co.  68  Conn.  475, 37  L.R.A. 
5S3,  37  Atl.  379;  Morse  v.  Sweenie, 

15  HI.  App.  486;  Bogue  v.  Bennett, 
156Ind.478,  83  Am.  St.  Rep,  212,  60 
N.E.143;  Wildv.Deig,  43Ind.  455, 
13  Am.  Rep.  399 ;  Burlington,  K.  &  S. 
W.  R.  Co.  V.  Johnson,  38  Kan.  142, 

16  Pac.  125;  Riley  v.  Buchanan,  116 
Ky.  625,  63  L.R.A.  642,  76  S.  W. 
527,  3  Ann.  Cas.  788 ;  Macomber  v. 
Nichols,  34  Mich.  212,  22  Am.  Rep. 
522.  And  the  same  definitions  will 
be  found  in  the  reports  of  Missouri, 
New  Hampshire,  New  Jersey,  New 
York,  North  Carolina,  Pennsyl- 
vania, South  Carolina,  Texas,  Ver- 
mont, Virginia,  Wisconsin,  and  per- 
haps other  states..  We  also  cite 
Bouvier's  Law  Diet.,  Burrill's  Law 
Diet.,  Century  Diet.,  Holthouse's 
Law  Diet.,  Jacob's  Law  Diet.,  Tom- 
lin's  Law  Diet.,  Rapalje's  &  L.  Law 
Diet.,  and  Webster's  Diet. 


This  being  the  established  nature 
of  a  public  road,  the  county  court 
would  have  no  pow- 
er to  exclude  any  ^p^-jj 
member  of  the  pub- 
lic from  its  reasonable  use  without 
legislative  authority.  So  far  as  we 
are  advised,  the  legislature  not  only 
has  not  forbidden  the  use  of  motor 
vehicles,  without  regard  to  weight 
or  load,  upon  public  highways,  but 
has  authorized  their  use  by  levying 
a  tax  upon  them.  As  stated  here- 
tofore, the  defendant  has  paid  this 
tax.  The  legislature,  as  the  consti- 
tutional representative  of  the  pub- 
liCr  has  ttie  power  to  levy  any  rea- 
sonable condition  upon  members 
of  the  public  for  their  use  of  the 
public  roads;  but  the  county  court, 
without  express  authority,  has  not 
such  power.  It  cannot  take  such 
action  as  proprietor,  and  as  a 
county  court  it  has  no  power  to  leg- 
islate. The  manner  of  its  discharge 
of  its  trust  comes  from  the  legisla- 
ture. Ledbetter  v.  Clarksville  & 
R.  Tump.  Co.  110  Tenn.  92,  73  S. 
W.  117;  White's  Creek  Tump.  Co,  v. 
Marshall,  2  Baxt.  118;  Johnson  v. 
Brice,  112  Tenn.  65,  83  S.  W.  791. 

It  follows,  therefore,  that  the  at- 
tempt of  the  county  court  to  restrict 
the  size  of  vehicles 
and  the  weight  of 
their  loads  is  void, 
because  the  legislature  has  not  au- 
thorized such  action. 

Public  roads,  like  everything  else, 
are  developing  in  their  nature  and 
character,  and  in  the  uses  to  which 
the  public  subjects  them.  As  civi- 
lization develops,  and  l^e  inventive 
genius  of  man  progresses,  new  uses 
of  public  roads  may  be  found.  The 
remedy,  in  such  event,  is  not  to  re- 
strict the  public  in  its  enjoyment  of 
the  public  highways,  but  to  improve 
and  enlarge  the  highways.  Their 
sole  use  is  to  accommodate  the  pub- 
lic, and  enable  its  members  to  com- 
municate with  each  other,  both  so- 
cially and  in  a  business  way. 

It  is  well-settled  law  that  every 
member  of  the  public  has  the  right 
to  use  the  public  roads  in  a  reason- 
able manner  for  the  promotion  of 


— reatrtctloB  of 
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his  health  and  happiness.  Such  use, 
however,  is  restricted  to  a  use  with 

due  care  and  in  a 

reasonable  manner. 
In  so  far  as  the  bill  seeks  to  prevent 
defendant  from  usins:  the  public 
roads,  because  its  trucks  and  their 
loads  are  too  heavy,  it  must  be  dis- 
missed. The  motor  vehicle  is  now  a 

common  means  of 
vKintt  ue  of  transportation,  and 
uCokir  ■•*•*"*'     its   use   upon  the 

public  roads  is  au- 
thorized, wherever  the  size  and 
^^haract^  of  the  vehicle  is  not  re- 
stricted by  the  legislature,  and  will 
be  controlled,  so  far  as  we  know, 
only  by  the  convenience  and  profit 
of  the  public.  The  fact  that  the 
transportation  company  has  used 
vehicles  heavier  liian  customary 
does  not  give  the  court,  or  anyone 
else,  an  action  against  it  for  such 
use.  The  county  can  neither  re- 
strain it  from  using  the  public  roads 

Hi«hw.r-  bj^^fi^s,  be- 

iiMbiiitr  for  cause  of  the  size  of 
«.jorr  to.  j^.g  vehicles,  nor  col- 

lect damages  for  their  reasonable 
use.  If  the  defendant  has  operated 
its  vehicles  negligently,  it  would  be 
liable  in  damages  to  anyone  who 
has  been  injured  thereby. 

We  do  not  think  the  defendant  is 
liable  for  the  excessive  use  of  the 
roads.  There  is  no  legislative  en- 
■actment  prescribing  an  excessive 
use,  and  until  there  is  one  we  can- 
not say  that  the  uses  to  which  the 


roads  were  subjected  by  defendant 
are  excessive. 

The  unreasonable  use  of  the  roads 
by  the  defendant  might  be  ascer- 
tainable. It  must  have  been  more 
than  the  weifi^t  of  the  vehicles  and 
their  loads,  and  must  relate  to  the 
manner  of  the  use,  either  in  the 
management  of  the  vehicles,  so  as 
to  carelessly  operate  them  upon  the 
roads,  or  the  reckless  driving  of  the 
vehicle  by  the  motorman.  The 
county  in  such  cases  might  enjoin 
the  employment  of  a  negligent  and 
reckless  motorman,  but  we  cannot 
conceive  that  it  could  enjoin  the  use 
of  the  vehicle,  if  reasonably  made. 
Within  the  meaning  of  this  opinion 
we  will  remand  the  case  for  the 
ascertainment  of  such  damages  to 
the  roads  and 
bridfres  as  may  — *"J»*t  *y 
have  accrued  from 
the  unreasonable  use  of  the  motor 
vehicles. 

Response  to  Petition  to  Rehear. 

The  petition  to  rehear  is  allowed, 
and  the  decree  heretofore  entered 
will  be  modified,  so  as  to  dismiss  the 
case  as  to  the  defendant  Hartford  ft 
Indemnity  Company. 

The  statements  made  in  the  pe- 
tition make  a  case  for  the  modifica- 
tion above  referred  to,  and,  as  ths 
petition  is  not  answered,  its  allega- 
tions are  taken  as  true  both  in  &w 
and  in  fact. 


ANNOTATION. 


Liabaily  for  Hmaging  highway  or  bridge  by  aatnre  or  migfat  of  vekSdes 

loads  tnuuported  OTtf  H. 


It  will  be  observed  that  it  is  held  in 
the  reported  case  (Sumner  Countt  v. 
INTERUBBAN  Transf.  Co.  ante,  765) 
that  in  the  absence  of  statute  there 
can  be  no  recovery  of  damages  for  an 
excessive  use  of  a  public  road  in  driv- 
ing vehicles  heavier  f^an  usual  over 
it.  This  seems  to  be  a  case  of  first 
impression  in  this  country,  in  the  ab- 
sence of  statute;  but  the  decision  ap- 
pears to  be  in  accord  with  the  general 


American  tiieoiy  as  to  right  to  use  tiie 
highways. 

Thus,  in  Young  v.  Madison  Counfy 
(1908)  137  Iowa,  615,  115  N.  W.  28. 
in  holding'  that  one  suing  the  county 
for  damages  for  injury  to  a  threshing 
machine  by  breaking  of  a  bridge  need 
not  show  his  compliance  with  the  stat- 
ute requiring  the  use  of  planka  In 
crossing  bridges  with  engines,  the 
court  said:   "The  provision  is  one  In 
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derogation  of  the  common  rii^t  of  tiie 
public  to  use  the  highway  as  an  ave- 
nue npon  which  vehicles  for  the  trans- 
portation of  passengers,  goods,  freight, 
and  traffic  of  all  kinds  may  be  freely 
moved,  having  due  regard  for  the 
rights  of  others*  and  while  this,  as 
other  provisions  of  our  statute,  should 
be  fairly  and  liberally  construed  to 
pnnnote  and  effect  the  evident  purpose 
for  which  it  was  intended,  care  should 
be  esercised  not  to  unduly  extend  its 
effect" 

The  view,  however,  has  been  taken 
that  extraordinary  traffic,  damaging 
the  road,  is  a  nuisance. 

Thus,  in  Cavan  v.  Kane  Bros.  [1910] 
2  Ir.  B.  644.  it  was  held  that  the  road 
anthority  might  recover  for  damage  to 
a  public  road  done  by  the  excessive 
w^ht  of  the  defendant's  Iraction  en- 
gin^  as  it  was  a  public  nuisance. 

It  is  stated  in  3  Salk.  182,  91  Eng. 
Reprint,  764,  where  the  case  referred 
to  is  not  named,  that  there  was  an 
Information  against  a  common  car- 
rier, setting  forth  that  no  wagon  ought 
to  cany  more  than  ^000  weight;  and 
that  the  defendant  used  a  wagon  with 
four  wheels,  and  cum  inusitato 
aumero  equorum,  in  which  he  carried 
3,000  or  4,000  weight  at  one  time,  by 
n-hich  he  spoiled  the  highway  leading 
from  Oxford  to  London  (viz.)  at  Lobb 
lane,  in  the  parish  of  Hosely;  this 
vas  adjudged  good  .  .  .  likewise, 
though  it  said  that  he  went  inusitato 
numero  equorum,  without  setting  forth 
what  number,  yet  the  information  is 
good,  because  it  was  the  excessive 
weight  which  he  carried  that  made  the 
auisance.** 

And  in  Com.  v.  Allen  (1892)  148  Pa. 
358,  16  L.ItA.  148,  33  Am.  St.  Rep. 
830,  23  Atl.  1116,  it  was  held  that  the 
carrying  of  an  unreasonable  weight 
OQ  a  highway  over  its  bridges,  thus 
endangering  their  safety,  and  wearing 
them  out  in  very  much  less  time  than 
would  be  the  case  with  the  ordinary 
and  reasonable  use  thereof  is  an  in- 
dictable nuisance  if  such  use  renders 
the  roads  or  bridges  dangerous  or  un- 
safe for  public  travel. 

It  may  be  here  noted  that  in  Thomp- 
son V.  Matthews  (1834)  2  Edw.  Ch. 
(N.  Y.)  212,  the  court  refused  to  en- 
6  AJi.B^-49. 


join  the  d^endants  from  carrying 
heavy  loads  of  marble  over  a  toll 
bridge,  and  said:  "The  bridge  is  a 
public  one.  If  persons  take  improper 
loads  and  the  bridge  has  Deen  prop- 
erly constructed,  then  the  owners  of  it 
have  a  remedy  by  a  special  action  on 
the  case  or  in  trespass  for  damage 
done;  while,  on  the  cither  hand,  if  pas- 
sengers and  their  property  should  sus- 
tain an  injury  by  a  brealdng  from  ordi- 
nary loads,  the  owners  must  respond 
in  damages.  The  law  afTords  a  re- 
ciprocal remedy  in  all  such  cases ;  and 
I  shall  leave  the  parties  to  their  legal 
rights." 

Under  stetmtM. 

An  action  for  damages  for  injuries 
to  a  road  by  wrongfully  making  an  ex- 
cessive and  unusual  use  thereof  will 
not  lie  until  the  defendant,  after  noti- 
fication, shall  fail  to  repair  the  dam- 
age, where  .the  statute  provides: 
"Any  corporation,  company  or  individ- 
ual who  may,  by  unusual  use  of  a 
road,  materially  damage  the  same, 
shall  repair  all  damages  caused  by  the 
use  of  such  road  or  roads.  The  super- 
visor or  overseer  of  roads  shall,  at  any 
time  when  necessary,  notify  said  cor- 
porations, companies  or  individuals  of 
their  du^  as  provided  in  this  section; 
and  -should  the  said  parties  so  notified 
fail,  in  a  reasonable  length  of  time,  to 
be  filed  in  the  notice,  to  make  such 
repairs,  such  parties  shall  be  deemed 
guilty  of  obstructing  the  public  roads, 
and  shall  be  subject  to  a  fine  of  not 
exceeding  one  hundred  dollars,  to  be 
applied  to  road  purposes."  Letcher 
County  V.  Wisconsin  Steel  Co.  (1911) 
145  Ky.  323,  140  S.  W.  805. 

In  England,  the  subject  of  this  note 
falls  within  §  23  of  the  Highways  & 
Locomotives  (Amendment)  Act  1878, 
which  provided:  *'(23)  Where  by  a 
certificate  of  their  surveyor  it  appears 
to  the  authority  which  is  liable  or 
has  undertaken  to  repair  any  high- 
way, whether  a  main  road  or  not,  that, 
having  regard  to  the  average  expense 
of  repairing  highways  in  the  neigh- 
borhood, extraordinary  expenses  have 
been  incurred  by  such  authority  in  re- 
pairing such  highway  by  reason  of 
the  damage  caused  by  excessive  weight 
nassing  along  the  same,  or  extraordi- 
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nary  traffic  thereon,  such  authority 
may  recover  in  a  summary  manner 
from  imy  person  by  whose  order  such 
veiirht  or  traffic  has  been  conducted 
the  amount  of  such  expenses  as  may  be 
proved  to  the  satisfaction  of  the  court 
having*  cognizance  of  the  case  to  have 
been  incurred  by  such  authority  by 
reason  of  the  damage  arising  from 
such  weight  or  traffic  as  aforesaid. 
Provided  that  any  person  against 
whom  expenses  are  or  may  be  recover^ 
able  under  this  section  may  enter  into 
an  agreement  with  such  autliority  as 
is  mentioned  in  this  section  for  the 
payment  to  them  of  a  composition  ib 
respect  of  such  weight  or  traffic,  and 
thereupon  the  persons  so  paying  the 
same  shall  not  be  subject  to  any  pro- 
ceedings under  this  section."  This 
section  was  amended  in  1898,  61  &  ^ 
Vict  §  12.  by  substituting  for  the 
words,  **by  whose  order,"  the  words, 
"by  or  in  consequence  of  whose  order," 
and  also  by  some  minor  amendments. 

In  Hill  V.  Thomas  [1893]  2  Q.  B. 
(Eng.)  333,  the  defendant  was  held 
Uable  where  ha  had  carted  shingle 
and  cement  for  a  government  battery, 
though  excessive  weights  were  not 
carried,  bat  there  was  an  exceptional 
increase  of  traffic.  The  court  said: 
"  'Extraordinary  traffic/  as  distinct 
from  'excessive  weight,*  will  include 
all  such  continuous  or  repeated  user 
of  the  road  by  a  person's  vehicles  as 
is  out  of  the  common  order  of  traffic, 
and  as  may  be  calculated  to  damage 
the  highway  and  increase  the  expendi- 
ture on  its  repair.  Why  should  the 
singularity  of  the  product  carried,  or 
the  singularity  of  the  purpose  for 
which  it  is  carried,  be  the  sole  crite- 
rion of  the  applicability  of  a  section 
the  scope  of  which  is  what  we  have 
said?  To  confine  it  in  this  way  would 
be  to  deprive  the  legislation  of  half 
its  practical  value,  and  arbitrarily  to 
limit  it  to  a  few  cases  of  user  not  a 
whit  more  deserving  of  relief  than 
others.  It  is  true  that  extraordinary 
traffic  is  a  traffic  to  be  specifically  dis- 
tinguished from  other  traffic  by  the 
section;  but  the  distinction  cannot 
solely  depend  on  the  unusual  charac- 
ter of  articles  carried,  but  rather  on 
the  effect  which  the  carriage  of  the 


particular  articles — call  them  by  what- 
ever name  or  classification  one  will — 
taa^  presumably  be  ejected  to  have 
upon  the  road.  If  so,  extraordinary 
traffic  is  really  a  carriage  of  articles 
over  the  road,  at  either  one  or  more 
times,  which  is  so  exceptional  in  the 
quality  or  quantity  of  articles  carried, 
or  in  the  mode  or  time  of  user  of  the 
road,  as  substantially  to  alter  and  in- 
crease the  burden  imposed  by  ordinary 
traffic  on  the  road,  and  to  cause  dam- 
age and  oqiense  thereby  beyond  what 
is  common."  The  court  disapproved 
Pickering  Lythe  East  Highway  Bd.  v. 
Barry  (1881)  L.  R.  8  Q.  B.  Div.  (Eng.) 
69,  51  L.  J.  Mag.  Gas.  N.  S.  17,  46  L. 
T.  N.  S.  656.  30  Week.  Rep.  246,  46  J. 
P.  215,  where  it  was  held  that  carry- 
ing the  materials  for  a  dwelling  house 
was  not  "extraordinary  traffic,"  and 
distinguished  Wallington  v.  Hoskins 
(1880)  L.  R.  6  Q.  B.  Div.  (Eng.)  206, 
50  L.  J.  Mag.  Gas.  N.  S.  19,  43  L.  T. 
N.  S.  697,  29  Week.  Rep.  162.  46  J.  P. 
173,  in  which  case  it  was  held  that 
the  defendant  was  not  liable  where  it 
appeared  that  he  was  owner  or  oc- 
cupier of  stone  quarries  in  the  dis- 
trict, and  that  the  stone  was  conveyed 
in  heavy  loads  over  the  highways,  so 
as  to  make  the  cost  of  repairing  them 
much  larger  than  if  they  had  been  sub- 
ject to  ordinary  agricultural  traffic; 
but  that  the  stone  traffic  was  a  recog- 
nized business  in  the  neighborhood, 
and  the  wagon  loads  of  the  usual 
weight  in  such  traffic,  the  court  hold- 
ing that  the  traffic  was  not  "extraordi- 
nary." 

The  traffic  is  not  the  less  extraordi- 
nary because  it  comes  from  timber 
grown  on  the  adjoining  lands,  when 
the  quantity  hauled  is  unusual,  Nor- 
folk County  Council  v.  Green  [1894] 
90  L.  T.  N.  S.  (Eng.)  461 ;  Geirionydd 
Rural  Dist.  Council  v.  Green  [1909] 
2  K.  B.  (Eng.)  845,  78  L.  J.  K.  B.  N.  S. 
1039,  100  L.  T.  N.  S.  418,  73  J.  P.  187, 
26  Times  L.  R.  282,  7  L.  G.  R.  308. 

"So  the  statute  was  applied  in  the 
carting  of  timber,  though  the  princi- 
pal industry  in  the  vicinity  was  chair 
manufacture.  Wycombe  Rural  Dist. 
Council  V.  Smith  (1903)  67  J.  P. 
(Eng.)  75. 

Using  traction  engines  to  cany 
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maaure  over  a  road  used  principally 
ior  ordinary  farm  traffic  is  "extraor- 
dioary  traffic."  Reg.  v.  Ellis  (1882) 
L  R.  8  Q.  B.  Div.  (Enff.)  466, 30  Week. 
Bep.  613,  46  J.  P.  295. 

So  it  is  "extraordinary  traffic"  to 
employ  a  new  plan .  of  carting  coal, 
taldng  a  string  of  four  or  five  carts  at 
a  time  in  the  same  track  (Wolver- 
hampton V.  Salop  County  Council 
(1895)  64  L.  J.  Mag.  Cas.  N.  S.  (Eng.) 
179,  43  Week.  Rep.  494)  ;  or  to  employ 
a  new  manner  of  carting  stone  on  the 
road  in  qudstion,  viz.,  by  traction  en- 
gines not  nsual  there  (Shepton  Mallet 
Sural  Dist.  Council  v.  Wainwright 
(1908)  72  J.  P.  (Eng.)  4S9,  24  Times 
L.R.894.  6  L.  G.  R.  1121). 

Stone  traffic,  caused  by  the  opening 
of  a  stone  quarry,  which  had  not  been 
before  carried  over  the  particular 
road,  is  "extraordinary  traffic,"  though 
there  had  been  stone  traffic  over  other 
nads  in  the  vicinity.  Tunbridge  High- 
way Bd.  V.  Sevenoaks  Highway  Bd. 
(1885)  33  Week.  Rep.  (Eng.)  306,  49 
J.  P.  340. 

That  the  needs  of  the  district  de- 
mand motor  busses  will  not  prevent 
their  traffic  from  being  "extraordinary 
traffic."  Abingdon  Rural  Diet  Conn- 
eil  V,  Oxford  City  Electric  Tramwayi 
(1916)  33  Times  L.  B.  (Eng.)  69,  W. 
N.  398,  affirmed  in  [1917]  2  K.  B.  818, 
33  Times  L.  R.  319,  86  L.  J.  K.  B.  N.  S. 
1247,  117  L.  T.  N.  S.  133,  81  J.  P.  189, 
15  L.  G.  R.  446. 

A  person  by  bringing  in  heavier  and 
new  kinds  of  vehicles  cannot  make  the 
nse  of  them  ordinary  traffic  after  a 
time,  so  that  he  can  compel  the  au- 
thorities to  provide  for  them  as  ordi- 
nary. Weston-super-Mare  Urban  Dist. 
Council  V.  Butt  [1919]  1  C^h.  (Eng.) 
11, 34  Times  L.  R.  624,  87  L.  J.  Ch.  N. 
S.  612,  82  J.  P.  262,  62  Sol.  Jo.  739,  16 
h  G.  R.  754,  145  L.  T.  Jo.  294.  Nor 
can  he  make  the  hauling  of  bricks  in 
heavy  loads  over  an  agricultural  road 
not  extraordinary.  High  Wycombe 
Boral  Dist.  Council  v.  Palmer  (1905) 
69  J.  P.  (Eng.)  167.  And  a  quarry- 
man  was  held  liable  for  expenses 
where  for  seven  years  he  had  carted 
stone  over  a  his^w^  not  before  ordi- 
narily need  for  that  purpose.  White- 
bread  T.   Sevenoaks   Highway  Bd. 


[1892]  1  Q.  B.  (Eng.)  8.  But  it  would 
seem  that  great  uncertainty  will  be 
created  in  the  construction  of  the  stat- 
ute by  the  decision  in  Ledbury  Rural 
Dist.  Council  v.  Somerset  (1914)  80 
Times  L.  R.  (Eng.)  534,  W.  N.  222,  84 
L.  J.  K.  B.  N.  S.  1297,  113  L.  T.  N.  S. 
71,  78  J.  P.  433,  12  L.  G.  R.  850,  af- 
firmed in  (1915)  31  Times  L.  R.  295, 
W.  N.  131,  84  L.  J.  K.  B.  N.  S.  1302, 
lis  L.  T.  N.  S.  74,  79  J.  P.  327,  59  Sol. 
Jo.  476,  13  L.  G.  R.  701,  where  it  was 
held  that  greatly  increased  traffic 
Irom  a  stcme  quarry  was  not  "extraor- 
dinary traffic"  The  theory  of  this 
case  seems  to  be  that  such  braffic  was 
to  be  expected  on  the  road  in  question 
in  the  ordinary  course,  and  that  the 
road  was  adapted  to  the  traffic,  and 
that  the  business  in  question  was  a 
recognized  local  industry. 

The  standard  is  iihe  ordinary  traffle 
of  the  particular  road,  not  the  ordinary 
traffic  of  other  roads  in  the  district. 
Etherley  Grange  Coal  Co.  v.  Auckland 
Dist.  Highway  Bd.  [1894]  1  Q.  B. 
(Eng.)  37,  9  Reports,  88,  69  L.  T.  N. 
8.  702,  42  Week.  Rep.  198,  58  J.  P.  102. 

That  the  pressure  per  square  inch 
from  the  traffic  in  question  was  less 
than  that  of  the  ordinary  cart  does  not 
show  that  the  traffic  was  not  eactnu>rdi- 
nary.  Hemswortti  Rural  Dist.  Coun- 
cil v.  Micklethwaite  (1904)  68  J.  F. 
(Eng.)  345,  2  L.  G.  R.  1084. 

Under  the  original  terms  of  the  stat- 
ute, the  **person  by  whose  order  such 
weight  or  traffic  has  bera  conducted" 
was  not  the  mover  of  an  enterprise  or 
business,  but  the  subcontractor  con- 
ducting the  hauling.  lApthome  v. 
Harvey  (1885)  1  Times  L,  R.  (Eng.) 
533 ;  (Jolchester  v.  Gloucestershire 
County  Council  (1897)  66  L.  J.  Q.  B. 
K.  S.  (Eng.)  290;  Kent  County  Coun- 
cil V.  Gerard  [1897]  A.  C.  (Eng.)  6SS, 
66  L.  J.  Q.  B.  N.  S.  677,  77  L.  T.  N.  S. 
109,  46  Week.  Rep.  Ill,  61  J.  P.  804; 
Pethick  Bros.  v.  Dorset  County  Coun- 
cil (1898)  77  L.  T.  N.  S.  (Eng.)  603, 
affirmed  in  (1898)  14  Times  L.  R.  648, 
62  J.  P.  679.  But  see  contra  Kent 
County  Ckiuncil  v.  Vidler  [1895]  1  Q. 
a  (Eng.)  448,  14  Reports,  240,  64  L. 
J.  Mag.  Cas.  N.  S.  77,  72  L.  T.  N.  S. 
77,  43  Week.  Rep.  273,  59  J.  P.  54& 

Under  the  amendment  of  1898;  sub- 
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fltituting  for  the  words  "by  whose  or- 
der/' the  words  "by  or  in  consequence 
of  whose  order/'  the  owner  contract- 
ing to  have  a  building  erected  was  held 
liable  for  the  "extraordinary  traffic" 
of  the  builder.  Epson  Urban  Dist. 
Council  V.  London  County  Council 
[1900]  2  Q.  B.  (Eng.)  751,  69  L.  J.  Q. 
B.  N.  S.  933,  64  J.  P.  727,  83  L.  T.  N.  S. 
284,  16  Times  L.  R.  571.  49  Week.  Rep. 
302;  Colchester  Gepp  (1912)'  76  J. 
P.  (Eng.)  337. 10  L.  G.  R.  980. 

But  in  Egham  Rural  Dist.  Council  t. 
Gordon  [1902]  2  E.  B.  (Eng.)  120,  71 
L.  J,  K.  B.  N.  S.  523,  66  J.  P.  759,  50 
Week.  Rep.  70S,  87  L.  T.  N.  S.  81,  18 
Times  L.  R.  615.  a  defendant  ordering 
«  large  nomber  of  bricks  was  held  not 
liable  because  the  seller  damaged  the 
Toad  by  the  use  of  a  traction  engine 
•and  trucks,  when  it  would  not  have 
Iseen  damaged  had  he  delivered  them 
with  carts  in  the  ordinary  way. 

Where  a  corporation,  in  carrying  out 
a  scheme  for  the  widening  of  one  of 
its  roads,  entered  into  a  contract  with 
a  contractor  for  the  hauling  of  stone, 
and  the  conlractor  used  traction  en- 
gines to  haul  the  stone,  and  in  so  doing 
caused  damage  to  some  other  roads 
which  were  repairable  by  the  county 
council  as  the  highway  authority,  it 
was  held  that  an  action  could  be  main- 
tained against  the  corporation  as  the 
person  **in  consequence  of  whose  or- 
■der"  the  damage  had  been  done.  Kent 
County  Council  v.  Folkestone  [1905] 
1  K.  B.  (Eng.)  620.  74  L.  J.  E.  B.  N. 
S.  853.  69  J.  P.  125,  63  Week.  Rep.  371. 
92  L.  T.  N.  S.  309.  3  L.  G.  R.  438,  21 
Times  L.  R.  269. 

And  where  a  municipal  corporation, 
requiring  road  material  for  the  gen- 
eral purposes  of  the  maintenance  and 
construction  of  roads  within  their  dis- 
trict, entered  Into  contracts  for  the 
delivery  of  ston^  the  plaintiffs,  as  the 
authority  liable  for  the  repair  of  high- 
ways in  their  district,  recovered  from 
the  corporation  for  extraordinary  ex- 
pensea  in  repairing  a  highway  in  con- 
sequence of  damage  done  to  It  Iqr 
extraordinary  trafiic  conducted  over  it 
in  tiie  haulage  of  stones  by  the  con- 
tractors for  the  fulfilment  of  their  con- 
tracts with  the  corporation.  Bromley 
Rural  Dist.  Council  v.  Croydon  [1908] 


I  E.  B.  (Eng.)  353,  77  L..J.  K.  B.  N. 
S.  385.  72  J.  P.  17,  98  J*  T.  N.  S.  165, 
24  Times  L.  R.  132,  6  L.  G.  R.  166. 

And  where  subsidiary  companies  or- 
dered the  hauling  on  behalf  of  the  con- 
trolling company,  the  latter  was  held 
responsible.  Eent  County  Council  v. 
Kent  Coal  Concessions  (19(J8)  72  J. 
P.  (Eng.)  507,  affirmed  in  (1909)  73 
J.  P.  805,  26  Times  L.  R.  479,  7  L 
G.  R.  899. 

Where  the  defendants  had  hired  a 
man  to  construct  a  reservoir  for  them 
in  a  short  time,  it  was  held  that  it  was 
error  to  hold  that  there  was  not  evi- 
dence that  the  damage  to  the  road 
came  "in  consequence  of  the  order"  of 
the  defendants.  Reigate  Rural  Dist. 
Council  V.  Sutton  Dist.  Water  Co. 
[1907]  71  J.  P.  (Eng.)  40$.  6  L.  G.  B. 
917. 

In  Windlesham  Urban  Dist.  Council 
V.  Seward  (1912)  77  J.  P.  (Eng.)  161, 

II  L.  G.  R.  324.  where  an.  owner  con- 
tracted with  A.  who  was  to  deliver 
bricks,  and  A  contracted  with  B  to 
cart  them,  it  was  held  that  A  was  lia* 
ble  for  damage  to  the  road> 

"The  sum  to  be  recovered  is  the 
damage  caused  by  the  extraordinary 
traffic  or  the  excessive  weight,  pro- 
vided that  it  has  been  such  as  to  cause 
extraordinary  expense;  and  in  consid- 
ering whether  the  expense  ia  exfaraor- 
dinary  or  not.  r^ard  is  to  be  had  to 
the  average  expense  of  repairing  high- 
ways in  the  neighborhood.  The  ex- 
pression, 'in  the  neighborhood/  .  .  . 
practically  means  repairing  similar 
roads  in  a  neighborhood  of  a  similar 
character."  Billericay  Rural  Dist. 
Council  V.  Poplar  Poor  Law  Union 
[1911]  1  K.  B.  (Eng.)  734,  affirmed  in 
[1911]  2  B.  K.  801.  80  L.  J.  E.  B.  N.  S. 
1241,  105  L.  T.  N.  S.  476,  75  J.  P.  497, 
55  Sol.  Jo.  647,  9  L,  J.  R,  796. 

The  "highways  in  the  neighborhood" 
must  be  "comparable  highways."  Cam- 
bridgeshire County  Council  v.  Pepper 
[:i912]  76  J.  P.  (Eng.)  893,  10  L.  O. 
R.  769.  citing  Billericay  Rural  Council 
V.  Poplar  Poor  Law  Union  (Enff.)  su- 
pra. 

It  seems  that  "the  average  expense 
of  repairing  highways  in  the  neighbor- 
hood" is  not  satisfied  by  showing  the 
average  expense  of  repairing  the  high- 
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way  in  question.  See  Colchester  t. 
Gepp  £1»12]  1  K.  B.  (Ensr.)  477,  81 
L  J.  E.  B.  N.  S.  356.  106  L.  T.  N.  S. 
54,  76  J.  P.  97,  56  Sol.  Jo.  160,  10  U 
G.  R.  109;  Morpeth  Rural  Dist.  Council 
V.  Bullocks  Hall  Colliery  Co.  [1913]  2 
K.  B.  (Eng.)  7,  82  L.  J.  K.  B.  N.  S. 
547,  108  L.  T.  N.  S.  479,  77  J.  P.  188, 
29  Times  L.  R.  297,  67  Sol.  Jo.  373,  11 
L.  G.  R.  476. 

But  in  Bromley  Rural  Dist.  Council 
T.  Chittenden  (1906)  70  J.  P.  (Eng.) 
409,  4  L.  G.  R.  967,  it  was  held  that 
the  defendant  is  not  entitled  to  see  the 
books  as  to  the  expense  of  other  high- 
ways in  the  neighborhood,  as  the  aver- 
age expense  of  repairing  highways  in 
the  neighborhood  is  not  an  issae  in 
the  case. 

A  few  miscellaneons  eases  under  the 
Kt  may  be  noticed.  It  is  no  defense 
that  the  defendant  used  a  vehicle  not 
prohibited  by  other  sections  in  the  act. 
Aveland  v.  Lucas  (1880)  L.  R.  5  C.  P. 
Div.  (Eng.)  851,  49  L.  J.  C.  P.  N.  S. 
643,  42  L.  T.  N.  S.  788,  28  Week.  Rep. 
Rl,  44  J.  P.  860.  The  proceedings  are 
in  the  nature  of  a  porsonal  tort,  so 
that  they  cannot  be  taken  against  the 
executor  of  a  person  by  whose  order 
the  extraordinary  traffic  was  conduct- 
ed. Story  T.  Sheard  [1892]  2  Q.  B. 
(Eng.)  615,  61  L.  J.  Mag.  Cas.  N.  S. 
178,  67  L.  T.  N.  S.  423,  41  Week.  Rep. 
SI,  66  J.  P.  760.  The  road  authorities 
eunot  be  debarred  from  recovery  on 
the  principle  of  their  contributory  neg^ 
li<«Qce  in  having  the  road  in  bad  con- 


dition. HemsworQi  Rural  Dist.  Coun- 
cil V.  Micklethwaite  (1904)  68  J.  P. 
(Eng.)  846.  2  L.  G.  R.  1084.  The  action 
will  not  lie  until  the  extraordinary  ex- 
penses for  repairs  have  been  expended. 
Little  Hulton  Urban  Dist.  Council  v. 
Jackson  (1904)  68  J.  P.  (Eng.)  451, 
2  L.  G.  R.  986.  That  the  certificate  uf 
the  surveyor  is  givtti  at  tiie  instance 
of  tiae  road  authority  is  inunaterial. 
Bamsley  British  Coop.  Soc.  v.  Wors- 
borough  Urban  Council  [1916]  1  A.  G. 
(Eng.)  291,  85  L.  J.  K.  B.  N.  S,  103, 
113  L.  T.  N.  S.  1121,  80  J.  P.  114,  82 
Times  L.  R.  41,  59  Sol.  Jo.  25,  14  L. 
G.  R.  22.  The  traffic  is  none  the  less 
extraordinary  because  it  is  diverted  by 
an  obstruction  of  another  road,  or  by 
a  change  to  inadequate  pavement  in 
Buch  other  road.  Ibid. 

For  effect  of  indemnity  contracts, 
see  Croydon  Rural  Dist.  Council  v. 
Sutton  Dist  Water  Co.  (1908)  72  J. 
P.  (Eng.)  217,  6  L.  G.  R.  574;  Colches- 
ter V.  (Sepp  (1912)  76  J.  P.  (Eng.)  377. 
10  L.  G.  R.  930. 

Cases  under  the  foregoing  act  as  to 
procedure,  limitations,  and  the  like  are 
not  included. 

It  may  be  noted  that  in  Reg.  v. 
Kitchener  (1873)  22  Week.  Rep. 
(Eng.)  134,  43  I*  J.  Mag.  Cas.  N.  S.  9, 
L.  R.  2  C.  C.  88,  29  L.  T.  N.  S.  697,  12 
Cox,  C.  C.  522,  it  was  held  that  an 
earlier  act,  placing  the  repair  of 
bridges'broken  by  a  locomotive  upon 
its  owners,  did  not  relate  to  public 
bridges.  B.B.B. 


C.  C.  QUILLIN,  Appt, 
STATE  OF  TEXAS. 

Stew  Court  of  CrHninalAp9etaa~'Mev  i7, 
(79  Tex.  Crim.  Rep.  497, 187  S.  W.  199.) 

bibeafomcnt  —  one  not  capable  of  offense  —  liability. 

1.  One  may  be  indicted  as  a  principal  for  assisting  a  tax  collector  In 
Knbezzling  public  funds,  where  the  statute  makes  all  persons  principals 
vho  are  guilty  of  acting  together  in  the  commission  of  an  offense,  al- 
thou^  he  could  not,  under  the  statute,  have  committed  the  offense  him- 
self, since  the  embezzlement  statute  applies  to  custodians  of  public  funds 
only. 

[See  note  on  this  question  beginning  on  page  782.] 
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—  failare  to  account  for  public  money. 

2.  The  statutory  offense  of  wilful 
misapplication  of  public  money  by  a  re- 
ceiver thereof  is  distinct  from  a  failure 
to  remit  state  money  to  the  proper 
custodian  at  stated  intervals,  and  fail- 
ure to  obey  a  direction  by  such  custo- 
dian to  account  for  money  (wUected. 
Indictment  —  foUowine  teiniB  of  stat- ' 

3.  An  indictment  for  embezzling  state 
funds  by  a  tax  collector,  which  follows 
the  language  of  the  statute  defining 
the  offense  as  wilful  failure  to  pay  into 
the  state  treasury  at  the  time  specified 
any  funds  on  hand,  is  not  invalid  for 
neglect  to  charge  failure  to  pay  over 


to  the  state  treasurer,  as  prescribed 
for  other  statutory  offenses. 
[See  9  R.  C.  L.  1287.] 

Criminal  law  —  principal  —  incapable 
persMi. 

4.  One  can  be  principal  of  another 
when  physically,  or  actually,  incapaUe 
of  committing  tiie  offenae  himself. 

[See  1  B.  G.  L.  1S6.] 

On  Motion  for  Rehearing. 

Indictment  —  facts  to  make  one  jprin- 
cipal. 

5.  An  indictment  against  one  as 
principal  in  an  embezzlement  need  not 
allege  what  accused  said  or  did  whldi 
would  make  him  a  principal. 


Appeal  by  defendant  from  a  judgment  of  tlie  District  Court  for  Travis 
County  (Fisher,  J.)  convicting  him,  as  principal,  for  the  misapplication 

of  state  tax  money.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Worth  S.  Ray  and  McLean* 
Scott,  &  McLean  for  appellant. 

Messrs.  C  C  McDonald  and  C.  A. 
Sweeton,  Assistant  Attorneys  General, 
for  the  State. 

Messrs.  Odell  A  Ranis^,  amicl 
curi«. 

Prendergast,  J.,   delivered  the 

opinion  of  the  court: 

Appellant  was  convicted  as  a 
principal  for  the  misapplication  of 
state  tax  money,  one  Druesdow  as 
tax  collector  of  Harris  coimty  al- 
lefired  to  have  actually  committed  the 
offense.  His  punishment  was  as- 
sessed at  seven  years  in  the  peni- 
tentiary. 

The  sole  question  in  the  case  is 
one  of  pleading.  We  will,  therefore, 
state  the  indictment  and  tiie  grounds 
on  which  it  is  attacked. 

The  indictment :  There  were  sev- 
eral counts.  All  of  them  except  ttie 
third  were  eliminated.  Outside  of 
file  necessary  preliminary  and  con- 
cluding allegations,  which  are  usual, 
the  third  count  alleges : 

That  Karl  L.  Druesdow,  in  Har- 
ris county,  Texas,  on  or  about  May  1, 
1914,  and  before  this  indictment 
was  presented,  was  an  officer  of  the 
government  of  the  said  state ;  to  wit, 
was  the  duly  elected,  qualified,  and 
acting  collector  of  taxes  in  and  for 
Harris  county,  in  said  state,  and 
was  then  and  there  by  law  and  in 
virtue  of  his  said  office  the  receiver 


and  depositary  of  puUic  money  be- 
longing to  the  said  state;  and  as 
such  officer  by  virtue  of  said  office 
there  had  come  into  his  hands  and 
was  then  and  there  in  his  possession 
a  certain  simi  of  public  money  be- 
longing to  said  state;  to  wit,  tiie 
sum  of  $29,759.84,  current  money 
of  the  United  States,  of  that  value^ 
said  sum  of  money  being  balances 
then  and  there  in  his  hands  of  tax 
money  belonging  to  said  state,  col- 
lected by  him  for  said  state  ^  vir- 
tue of  his  said  office  during  the 
period  of  time  from  May  1, 1918,  to 
April  30,  1914,  and  which  said  sum 
of  money  he,  said  Druesdow,  did 
then  and  there  unlawfully,  wilfully, 
and  fraudulently  fail  to  pay  into  the 
treasury  of  said  state  at  the  time 
prescribed,  the  time  prescribed  by 
law  being  on  or  before  the  first  day 
■of  May,  1914. 

And  that,  on  or  about  May  1, 
1914,  C.  C.  Quillin  did  then  and 
there  unlawfully,  wilfully,  and 
fraudulently  act  together  with  the 
said  Druesdow  in  the  commiaBion  of 
said  offense. 

The  indictment  was  based  on  ar- 
ticles 96,  97,  and  74  of  our  Penal 
Code,  in  connection  with  the  duties 
of  collectors  prescribed  by  our  Re- 
vised Civil  Statutes.  We  will  now 
state  these  articles  of  the  Code  and 
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file  snbstance  of  the  Revised  CivU 
Statutes  applicable  herein. 

Art  96.  If  any  officer  of  the  sroy- 
emment  who  is  by  law  a  receiver  of 
public  money*  or  any  clerk  or  other 
person  employed  about  the  office  of 
such  officer*  shall  fraudulently  mis- 
apply any  part  of  such  public  money, 
be  shall  be  punished  by  confinement 
in  the  penitentiary  fbr  a  term  of 
not  leas  than  two  nor  more  than  ten 
years. 

Art  97.  Within  the  term  "mis- 
application of  public  money"  are  in- 
duded  the  following  acts  (subdiv. 
6) :  The  wilful  failure  of  any  of- 
ficer to  pay  into  the  state  treasury 
at  the  time  prescribed  by  law  whai* 
ever  funds  he  may  have  on  hand. 

Art  74.  AU  persons  are  princi- 
pals who  are  guilty  of  acting  to- 
ge&er  in  the  commission  of  an  of- 
fense. 

The  substance  prescribed  by  the 
Revised  Statutes  and  actual  prac- 
tice is  to  this  effect:  The  tax  col- 
lector is  authorized  and  required  to 
collect  all  taxes  due  the  state  and 
county  of  his  county^  and  he  is 
diareed  as  a  liability  on  his  part 
with  all  of  said  taxes.  This,  per- 
haps, besides  others,  includes  all  ad 
valorem,  poll,  and  occupation  taxes. 
Art  7618.  At  the  end  of  each  month 
he  is  required,  on  forms  furnished 
fay  the  comptroller,  to  make  an  item- 
ised report  to  the  comptroller,  show- 
ing each  and  every  iUm  of  said 
taxes  collected  bjr  him  during  said 
month,  accompanied  by  a  summar- 
ized statement  showing  full  disposi- 
tion of  all  state  taxes  collected.  He 
is  also  required  to  then  present  such 
report,  together  with  the  tax  re- 
ceipt stubs,  to  the  county  clerk,  who 
shiUl  within  two  days  compare  said 
report  vrath  said  stubs.  If  they 
agree  in  every  particular,  the  clerk 
shall  certify  to  the  correctness  of 
said  report.  The  tax  collector  then 
immediately  forwards  it  to  the 
comptroller,  and  is  required  to  pay 
to  the  state  treasurer  all  moneys  col- 
lected by  him  for  the  state  daring 
said  month,  with  certain  exceptions 
and  his  commissions  on  total 
amount  collected.  Then,  at  the  end 
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of  the  tax  year,  which  is  fixed  at 
May  1st  of  each  year,  he  is  required 
to  finally  adjust  and  settle  his  ac- 
count for  the  whole  year  with  the 
comptroller,  and  "shall  pay  over  to 
the  state  treasurer  all  balances  in 
his  hands  belonging  to  the  state." 
In  order  to  enable  him  to  do  so,  l^e 
commissioners'  court  is  required  to 
convene  on  or  before  the  third  Mon- 
day in  April  for  the  purpose  of  ex- 
amining and  approving  his  final  set- 
tlement papers.  In  this  settlement 
the  conunisaioners'  court  is  required 
to  allow  the  collector  for  all  delin- 
quent and  insolvent  taxpayers;  in 
which  event  the  court  itself  must 
certify  that  such  insolvent  or  delin- 
quent taxpayers  have  no  property 
out  of  which  to  make  tiie  tax  whitdt 
is  assessed,  or  that  they  have  moved 
out  of  tiie  county,  or  that  no  prop- 
erty can  be  found  in  the  county  be- 
longing to  them  out  of  which  to 
make  the  taxes.  This  annual  set- 
tlement is  entirely  additional  to, 
and  embraces  additional  matters 
from,  the  monthly  reports  and  re- 
mittances otherwise  required,  and 
failure  to  make  which  monthly  re- 
mittances is  made  a  misdemeanor 
by  article  144,  Penal  Code. 

This  prosecution  was  not  had  un- 
der either  articles  107  or  144  of  our 
Code. 

Our  Uw  expressly  makes,  the 
eomptroller  supervisor  of  the  tax 
ooUectors,  authorizes  and  requires 
him  to  furnish  them  various  blanks 
for  the  transaction  of  their  busi- 
ness and  reports.  And  also  ex- 
pressly authorizes  and  requires  him 
to  notify  the  collectors  to  make  re- 
mittances to  the  state  treasury  of 
all  taxes  collected  by  them  from  time 
to  time  daring  each  tax-coUecting 
year,  in  addition  or  otherwise  than 
said  monthly  remittances  expressly 
required  by  statute  of  them,  and 
they  are  required  to  comply  with  bis 
instructions  and  requirements. 

Formerly  onr  laws  required  tax 
collectors  to  remit  to  the  state  treats 
ory  the  state  taxes  collected  by  them 
only  quarterly,  or  perhaps  only  an- 
nually. But  as  the  state  necessarily, 
in  order  to  run  the  government  had 
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to  pay  out  l&rge  sums  monthly  to 
its  employees,  officers,  and  at  times 
to  pay  special  appropriations,  etc., 
it  became  necessary,  in  order  to  pre- 
vent the  state  from  being  on  a  de- 
ficiency basis  from  time  to  time,  to 
require  the  collectors  to  remit 
monthly  to  the  treasury  taxes  col- 
lected by  them,  which  was  done. 
The  legislation  of  the  state  from 
time  to  time,  and  the  records  of  our 
courts,  clearly  show  that  the  state 
has  had  to  deal  with  at  least  l^ree 
different  classes  of  collectors:  one, 
careless  and  indifferent,  who  merely 
failed  to  make  remittances  monthly ; 
another,  who  fraudulently  and  toil- 
fuUy  withheld  from  the  treasury 
taxes  collected  by  them  and  therel^ 
misapplied  them;  and  still  another, 
who  wUfvUy  and  negligently  failed 
to  account  for  tax  money  in  their 
hands  and  pay  it  to  the  state  treas- 
ury whenever  expressly  required 
and  notified  to  do  so  by  the  comp- 
troller. 

This  first  class  was  distinctiy 
embraced  by  said  article  144,  which 
made  it  a  misdemeanor  only  for  a 
collector  to  merely  faU  at  the  end  of 
each  month,  or  within  three  days 
thereof,  to  remit  to  the  state  treas- 
urer the  amount  due  by  him  to  the 
state  for  taxes  collected  for  the  pre- 
ceding month. 

The  second  class  is  embraced  in 
said  articles  96  and  97,  wherein  it 
is  made  a  penitentiary  offense,  with 
a  term  of  not  less  than  two  nor 
more  than  ten  years,  if  such  collec- 
tor fra/udtdently  and  wilfvlly  fails 
to  pay  into  the  state  treasury  at  the 
end  of  each  tax  year,  and  thus  miS" 
applies  whatever  of  the  tax  funds 
he  at  that  time  may  have  on  hand. 

The  other  class  is  embraced  by 
article  107,  which  makes  it  an  of- 
fense for  any  tax  collector  who  shall 
wUfvUy  and  negligently  fail  to  ac- 
count for  all  moneys  in  his  hands 
belonging  to  the  state,  and  pay  the 
same  over  to  the  state  treasurer 
whenever  and  as  often  as  he  may 
be  directed  to  do  so  by  the  comptrol- 
ler; and  if  he  violates  that  article 
his  punishment  is  fixed  at  not  less 
than  tiiree  nor  more  than  ten  years. 


This  makes  it  clear  tiiiat  neither 
article  144  nor  107  are  in  conflict 
with  or  repeal  or  modify  the  offense 
prescribed  in  articles  96  and  97»  but 
each  provides  for  a  separate  and  dis- 
tinct offense.  If  this  indictment  had 
been  preferred  under  said  article 
144,  it  would  have  been  necessary 
only  for  it  to  have  alleged  that  tl^ 
tax  collector  of  Harris  county  had 
failed  within  three  days  after  the 
end  of  any  given  month  to  prompt- 
ly remit  to  the  state  treasury  the 
amount  due  by  him  to  the  state,  al- 
leging that  amount,  and  that  in- 
dictment could  not  have  embraced 
the  offense  prescribed  by  either  ar- 
ticles 96,  97,  or  107.  If  the  indict 
ment  had  been  preferred  under  ar- 
ticle 107,  it  would  have  been  neces- 
sary for  it  to  have  alleged  that  fbe 
comptroller  on  a  given  date  had  di- 
rected said  tax  collector  to  accotmt 
for  and  pay  over  to  the  state  treas- 
urer the  tax  money  he  had  collected 
belonging  to  the  state,  alleging  the 
amount,  and  that  such  tax  collector 
had  wilfully  and  negligently  failed 
to  do  80,  thus  making  additional  and 
different  allegations  from  tliat  un- 
der article  144,  and  witiioot  such 
additional  all^ations  no  conviction 
could  have  been  obtained  under  ar- 
ticle 107.  Without  doubt  the  in- 
dictment in  this  case  by  its  face 
shows  that  it  was  preferred  under 
said  articles  96  and  97,  and  that 
every  allegation  made  therein  com- 
plies and  is  in  strict  conformi^  to 
said  articles,  which  is  an  entirely 
distinct  offense,  as  stated,  from  those 
prescribed  by  either 
article  107  or  144.  f£«V;J%Tr-^. 
We  see  no  necessity  SJJ*"* 
of  further  discuss- 
ing or  illustrating  the  distinct  and 
different  offenses  prescribed  by  said 
articles.  A  mere  reading  and  ap- 
plication  of  them  cleariy  demon- 
strates that  neither  is  in  conflict 
with  the  other,  and  that  the  legisla- 
ture intended  that  they  should  not 
be,  and  that  the  legislature  intended 
also  that  neither  should  repeal  or 
affect  the  other. 

Appellant's  objection  to  the  in- 
dictment, wherein  he  claims  tbe 
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failore  of  the  state  to  allege  the  fail- 
ure of  Druesdow  *to  pay  the  money 
over  to  the  state  treasurer  as  pre- 
scribed by  law,"  etc.,  is  untenable. 
Ajid  80  is  his  other  like  objection, 
that  the  indictment  fails  to  charge 
Uiat  Druesdow  failed  to  pay  over  to 
the  state  treasurer  all  balances,  etc., 
be  basing  his  objections  on  the  idea 
that  this  indietment  was  preferred 
under  article  144,  instead  of  ar- 
ticles 96  end  97,  as  stated.  The  al- 
legation in  the  indictment  that  he 
failed  to  pay  the  money,  into  the 
i.4i«t»«>t-  atate  treasury  clear- 
toii««Tin«  terms  ly  follows  the  atat- 

indictment  herein  was  preferred. 
Besides,  the  payment  of  such  taxes 
to  the  state  treasury  would,  in  law 
and  in  fact,  be  the  same  thing  under 
these  statutes  as  paying  it  to  the 
Btate  treasurer^  and  vice  versa. 

This  brings  us  to  the  discussion 
of  appellant's  objections  to  the  in- 
dictment most  earnestly  insisted 
upon  in  oral  argument  and  by  his 
printed  brief  herein,  which,  in  sub- 
stance and  effect,  is  that,  as  the  of- 
fense denounced  applied  to  a  tax  col- 
lector only,  and  that  the  offense 
could  be  committed  by  no  one  except 
a  tax  collector,  no  other  outside 
party  could  be  a  principal  with  him 
in  the  commission  of  the  offense;  in 
other  words,  that  as  appellant  was 
not  alleged  to  be  a  clerk  or  other 
person  employed  about  the  office  of 
Druesdow,  he  could  not,  therefore, 
lesrally  be  a  principal  In  the  offense 
alleged. 

We  have  thoroughly  considered 
tiiis  question  and  extensively  in- 
vestigated the  authorities  applica- 
ble tibereto,  and  we  are  clearly  of 
the  opinion,  both 
upon  authority  and 
reason,  that  appel- 
lant's contention  is 
not  sound.  The  in- 
dictment speaks  for  itself,  and  is  in 
idain  and  uncHgiuivocal  language. 
Briefly  summarized,  it  alleges  that 
Druesdov?  was  tax  collector  of  Har- 
ris county,  and  as  such  collected 
$29,759.34  of  state  taxes  belonging 
to  the  state,  and  had  that  sum  on 


hand  as  balances  on  Hay  1,  1914* 
and  that  he  unlawfully,  wilfully, 
and  fraudulently  failed  to  pay  it  into 
the  treasury  at  the  time  the  law  re- 
quired him  to  do  so,  which  was  May 
1,  1914.    And  that  appellant  un- 
lawfully, wilfully,  and  fraudulently 
acted  together  with  said  Druesdow 
in  the  commission  of  said  offense. 
Now,  let  us  apply  the  law  to  the  al- 
legations, or  the  allegations  to  the 
law.  The  law,  summarized,  is  that 
if  Druesdow,  tax  collector  of  Harris 
county,  fraudulently  and  wilfully 
failed  to  pay  said  money  into  the 
state  treasury  at  the  said  time  pre- 
scribed, he  would  be  guilty  of  mis- 
applying it,  and  that  if  appellant 
acted  together  with  him  in  doing 
this,  he,  api>ellant,  would  be  a  prin- 
cipal with  him  in  the  commission  of 
that  specific  offense.  Our  statute,  as 
to  who  are  principals,  is  appUcable 
to  each  and  every  offense  denounced 
by  law,  exactly  the  same  as  if  it  was 
incorporated  in  each  article  pre- 
scribing a  specific  offense  (with 
possib^  some  exceptions  not  nec- 
essary to  mention).   Of  course,  it 
would  be  wholly  inapplicable  where 
one  person  only  should  be  concerned 
in  the  commission  of  a  specific  of- 
fense. On  the  other  hand,  it  is  spe- 
cifically applicable  to  every  offense 
where  anotJier  than  the  actual  doer 
acts  together  with  the  doer  in  com- 
mitting the  offense.  Oar  statute  on 
principals  was  intended  to,  and  ac- 
tually does,  embrace  everyone  who 
acts  together  with  another  who  ac- 
tually commits  an  offense.  Other- 
wise, the  more  guilty  of  the  two 
might  escape  all  punishment  for  the 
most  heinous  crime.   To  illustrate 
this  case:  under  the  allegations  in 
^s  indictment  it  might  be  shown 
that  Druesdow  was  an  honest  and 
faithful  officer,  scrupulously  dis- 
charging all  the  duties  thereof ;  that 
Quillin  came  in  contact  with  him 
and  showed  him  how  easy  and  safe 
it  would  be  for  him  to  rob  the  state 
of  the  tax  money  which  he  had  col- 
lected, and  actually  induced  him  to 
do  so.    As  compensation  for  this 
cunningly  devised  and  iniquitous 
plan  of  robbing  the  state,  he,  Drues- 
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dow,  might  turn  over,  or  pay,  to  him, 
QuiUin,  a  part  of  this  very  money. 
The  intent,  even  if  first  entertained 
by  Druesdow,  to  withhold  and  mis- 
apply the  money,  would  not  alone 
constitute  the  offense.  It  must  be 
combined  with  the  act  of  fraudu- 
lently and  wilfully  doing  so.  And 
Druesdow  could  appear  in  Austin, 
elsewhere,  with  the  money  in  his 
pocket  to  turn  into  the  treasury,  as 
an  honest  man  should  do,  and  at  the 
last  moment  just  before  he  actually 
pays  it  into  the  treasury,  QuiUin 
should  approach  him  and  induce 
him  to  then  and  there  commit  the 
act,  and  then  and  there  pay  to  him, 
QuiUin,  a  part  of  the  fund  which  he 
induced  Druesdow  to  then  and  there 
withhold  from  the  treasury,  and 
thus  complete  the  crime.  Under 
8U(di  circiunstances  it  would  be  an 
outrage  on  justice  and  law  that  Quil- 
Un,  the  more  guilty  party,  should 
escape,  and  that  Druesdow  alone 
should  be  punished  for  the  crime 
which  QuilUn  induces  and  acts  to- 
gether with  him  in  committing,  and 
is,  in  fact,  responsible  for  Drues- 
doVs  committhig.  Other  illustra- 
tions might  be  given,  but  we  think  it 
unnecessary.  We  have  not  distin- 
guished between  accessories  and  ac- 
complices and  principals  under  our 
law.  This  is  wholly  unnecessary,  as 
the  sole  question  we  are  passing  up- 
on is  as  to  the  suflOciency  of  ihe 
indictment. 
The  authorities  clearly  establish 

the  principle  that 
SSlSipVii**"  one  can  be  a  prin- 
ie?SS*^  cipal    of  another 

when  physically,  or 
actually,  incapable  of  committing 
the  offense  himself ;  for  instance,  in 
rape,  in  order  to  commit  that  of- 
fense, whether  by  force,  or  on  a  giri 
under  fifteen,  it  is  absolutely  es- 
sential that  a  male  shall  with  his 
sexual  organ  penetrate  the  sexual 
organ  of  the  female.  It  would,  of 
course,  be  impossible  for  a  woman 
to  do  this,  but  she  can  be  and  is  a 
principal  when  she  acts  together 
with  the  male  who  actually  does 
this.  This  is  well  settled  by  the 
authorities.  We  cite  only  some  of 
them:    CampbeU  v.  State,  63  Tex. 


Crim.Rep.  595, 141  S.W.  232,  Ann. 
Cas.  1918D,  858,  and  authorities 
tiierein  cited;  State  v.  Bums,  82 
Conn.  213, 72  Atl.  1083, 16  Ann.  Cas. 
465,  wherein  it  is  said :  "That  a  per- 
son may  be  guilty  as  a  principal  .  .  . 
of  a  crime  which  he  is  personally  in- 
capable of  committing  alone  is  too 
weU  settled  to  require  extend- 
ed citation  of  authorities;"  State  v. 
Jones,  83  N.  C.  606,  35  Am.  Rep. 
586;  State  v.  Comstock,  46  Iowa, 
265;  Strang  v.  People,  24  Mich.  1. 
And  while  it  is  held  that  a  man 
cannot  be  guilty  of  rape  by  himself 
forcib^  having  sexual  intercourse 
with  his  own  wife,  yet  he  can  be  and. 
is  a  principal  if  he  assists  another  to 
thus  have  intercourse  with  her. 
People  y.  Chapman,  62  Mich.  280,  4 
Am.  St.  Rep.  857,  28  N.  W.  896,  7 
Am.  Crim.  Rep.  568 ;  State  v.  Dowell, 
106  N.  C.  722,  8  L.R.A.  297,  19  Am. 
St  Rep.  568,  11  S.  E.  525,  8  Am. 
Crim.  Rep.  681;  and  see  Law  v. 
Com.  76  Va.  885,  40  Am.  Rep.  750. 
So,  an  unmarried  man,  who  himself 
could  not  be  guilty  of  bigamy  by 
marrying  a  single  woman,  yet  is  a 
principal  when  he  aids,  etc.,  a  mar- 
ried man  to  thus  marry.  Boggus  v. 
State,  34  Ga.  275.  In  State  v.  Rowe, 
104  Iowa,  323,  73  N.  W.  833,  it 
was  held  that  while  a  county  treas- 
urer could  only  himsdf  embezzle 
-county  funds  in  his  hands,  yet  an- 
other, who  could  not  himself  have 
committed  embezzlement  of  those 
funds,  could  and  would  be  guilty  as 
a  principal  if  he  acted  with  the  of- 
ficer and  aided  him  in  committing 
the  offense.  So,  in  People  v.  Mc- 
Kane,  143  N.  Y.  455,  38  N.  E.  950, 
it  was  h^d  that  a  person  who  is  not 
a  member  of  a  board  of  registry, 
who  alone  as  such  was  required  to  do 
a  certain  thing,  could  not  himself 
commit  an  offense  which  only  a 
member  of  the  board  could  do,  yet  he 
could  be,  and  was,  a  principal  of 
such  officer  if  he  induced  the  other 
to  commit  the  crime,  the  court  say- 
ing: "The  fact  that  he  may  for 
some  reason  be  incapable  of  com- 
mitting the  same  offense  himself  is 
not  material  so  long  as  it  can  be 
traced  to  him  as  the  moving  cause  hy 
instigating  others  to  do  what  h« 
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could  not  do  himaelf."  To  the  same 
effect  are  United  States  v.  Snyder, 
4  McCraiy,  618,  14  Fed.  654,  and 
United  States  v.  Bayer,  4  Dili.  407, 
Fed.  Cas.  No.  14,647,  and  other  cases 
and  textbooks  whteh  could  fae  dte^ 
but  we  think  it  unnecessaiy. 

In  oral  arsrument  appellant  pre- 
sented and  relied  upon  a  case  from 
Michigan,  At  the  time  we  took  no 
memorandum  of  the  case,  presum- 
ing it  would  be  cited  somewhere  in 
appeHant's  brief,  but  we  failed  to 
it  there,  or  elsewhere  in  the 
record.  We  have  been  informed, 
however,  that  that  case  was  Shan- 
non V.  People,  5  Mich.  72.  We  have 
carefully  read  that  case,  and  in  our 
opinion,  instead  of  being:  an  authori- 
t7  in  appellant's  favor,  it  is  against 
Mm.  Under  the  iMCuliar  statute  of 
that  state  and  indictment  therein, 
it  was  held  that  the  proof  offered  did 
not  sustain  the  offense  as  alleged, 
and  that  he  was  indicted  under  the 
wrong  statute,  having  been  indicted 
(Erectly  as  committing  the  offense, 
wilhout  any  allegation  that  another, 
who  alone  could  commit  the  offense, 
had  done  so.  The  very  defect  in  that 
case  was  expressly  met  by  the  al- 
legations in  this.  The  fact  that  the 
laws  of  Michigan  made  an  accom- 
plice a  principal  would  not  make 
that  case  aufhorify  under  our  law 
to  hold  the  Indictment  invalid. 

We  are  clearly  of  the  opinion  that 
the  indictment  in  this  case  is  un- 
questionably valid,  and  the  judgment 
win,  therefore,  be  affinned. 

A  petition  for  rehearing  having 
been  filed,  Prendergast,  P.  J.,  on 
June  14, 1916,  handed  down  the  fol- 
lowing additional  opinion: 

In  the  original  opinion  we  stated 
that  in  oral  argument  appellant  re- 
lied upon  a  certain  Hi(diigan  case, 
and  that  at  the  time  we  took  no 
memorandum  of  it,  presuming  it 
would  be  cited  in  his  brief,  "but  we 
faUed  to  find  it  there." 

That  was  the  statement  of  this 
writer.  Neither  of  my  associates 
are  in  any  way  responsible  therefor. 
I  was  absent  and  did  not  hear  the 
oral  argument  when  the  case  was 
submitted.   In  some  unaccountable 
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way  I  overlooked  the  citation  of  the 
case  in  appellant's  brief. 

However,  as  a  matter  of  fact,  it 
was  cited  therein  in  a  paragraph  to 
itself  with  other  matter. 

When  I  thus  overlooked  it,  I  was 
anxious  to  be  certain  to  get  the  right 
case  and  study  it,  for  I  understood 
it  was  insisted  upon  as  an  important 
case  in  point  in  this  case.  I  in- 
quired of  others  who  heard  the  oral 
argument  to  know  what  case  it  was. 
None  of  them  could  inform  me  at  the 
time.  Later,  I  was  informed  it  was 
the  Michigan  case  discussed  in  the 
original  opinion.  However,  as  I 
was  apprehensive  that  might  not  be 
the  case,  but  it  might  be  some  other, 
I  made  said  statement.  Otherwise, 
if  I  had  been  sure  I  had  the  right 
case,  I  would  have  made  no  state- 
ment at  all  on  the  subject,  for,  un- 
der the  circumstances,  it  would  have 
made  no  difference  whether  it  was 
dted  in  the  brief  or  not 

When,  as  stated,  I  in  some  unac- 
countable way  overlooked  it  in  the 
brief,  I  thought  appellant's  attor- 
neys had  not  cited  it  therein,  as  it  is 
not  infrequent  that  attorneys'  read 
to  the  court  in  oral  argument  cases 
not  cited  in  their  briefs.  I  make  this 
explanation  and  correction  of  my 
mistake  in  justice  to  all  concerned. 

The  mistake,  however,  in  no  pos- 
sible way  affected  appellant  or  any 
question  in  his  case.  It  turned  out 
he  got  the  full  benefit  and  consider- 
ation of  t^e  case  cited  by  his  attor- 
neys. 

Appellant  contends  that  the  in- 
dictment is  fatal^  ,««««»-«- 
defective  because  it  <««t»  «o  ■■«]» 
did  not  allege  what  »''"«»*^ 
he  said  or  did  which  would  make 
him  a  principal,  claiming  that  it  was 
necessary  that  this  should  be  done. 

This  is  never  necessary.  The  au- 
thorities so  holding  are  many  and 
uniform.  We  know  of  no  case,  and 
none  has  been  dted,  holding,  or  in- 
timating a  holding,  to  the  contrary. 
Judge  White,  in  his  form  for  an  in- 
dictment under  our  statutes  of  prin- 
cipals, specifically  shows  that  no 
such  allegation  is  nec^sary.  White's 
Anno.  Penal  Code,  §  85.  Under  art. 
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74,  Penal  Code,  in  §86,  he  says:  "It 
is  not  necessary  to  allege  the  facts 
relied  upon  to  show  the  defendant 
to  be  a  principal,  although  the  of- 
fense may  not  have  been  actually 
committed  by  him.  If  he  is  a  princi- 
pal by  reason  of  the  part  performed 
by  him  in  the  commission  of  the  of- 
fense, he  may  be  convicted  under  an 
indictment  charging  him  directly 
with  its  actual  commission;"  citing 
Williams  v.  Stete,  42  Tex.  392 ;  Glad- 
den V.  State,  2  Tex.  App.  508;  Davis 
V.  State,  3  Tex.  App.  91 ;  Tuller  v. 
State,  8  Tex.  App.  601;  Mills  T. 
State,  13  Tex.  App.  487. 

Judge  Willson,  in  his  forms,  4th 
ed.  No.  738,  under  the  articles  of 
our  Code  (74-78,  inc.)  on  princi- 
pals, likewise  shows  that  it  is  wholly 
unnecessary  to  allege  the  facts  which 
make  one  a  principal.  His  form 
shows  that  a  party  is  to  be  diarged 
directly  with  the  commission  of  the 
offense  without  any  allegation  of 
what  he  did  or  said  to  make  him  a 
principal.  He  says :  "It  is  unnec- 
essary to  allege  the  particular  facts 
which  constitute  each  a  principal. 
Under  a  general  indictment  chain- 
ing the  defendant,  or  defendants, 
directly  with  the  commission  of  the 
offense,  any  acts  which  make  him  a 
principal  may  be  proved;"  citing 
some  of  the  cases  cited  by  Judge 
White  and  others. 

In  some  recent  cases  we  have  had 
occasion  to  quote  Mr.  Branch  also 
on  this  subject  with  approval.  We 
again  do  so.  He  says:  "The  acts 
iriiich  make  the  defendant  a  princi- 
pal need  not  be  alleged  in  the  indict- 
ment. A  principal  offender  may  be 
charged  directly  with  the  conunis- 
sion  of  the  offense,  although  it  may 
not  have  actually  been  committed 
by  him.  Cruit  v.  State,  41  Tex.  477; 
Williams  v.  State,  42  Tex.  392 ;  Bell 
V.  State,  1  Tex.  App.  598;  Davis 
V,  State,  3  Tex.  App.  91 ;  Tuller  v. 
State,  8  Tex.  App.  501;  Mills 
V.  State,  13  Tex.  App.487;FarriBv. 
State,  26  Tex.  App.  105, 9  S.  W.  487; 
Watson  V.  State,  28  Tex.  App.  34. 12 
S.  W.  404;  Finney  v.  State,  29  Tex. 
App.  184,  15  S.  W.  175 ;  Gallagher 
v.  State,  34  Tex.  Grim.  Rep.  306,  30 


S.  W.  557;  Campbell  v.  State,  63 
Tex.  Grim.  Bep.  695, 141 S.  W.  282, 
Ann.  Cas.  191SD,  858;  Oliver  v. 
State,  65  Tex.  Grim.  Rep.  150,  144 
S.  W.  604;  Madrid  v.  State,  71  Tex. 
Grim.  Rep.  420,  161  S.  W.  93;  Dil- 
lard  V.  State,  77  Tex.  Grim.  Rep.  1, 
177  S.  W.  99."  1  Branch,  Anno. 
Penal  Code,  §  676.  Arensman  t. 
State,  79  Tex.  Grim.  Rep.  546,  187 
S.  W.  471,  and  other  cases  recently 
decided,  but  not  yet  retried.  Ex- 
actly to  the  same  effect  is  1  Verwm, 
Grim.  Stat.  §  23,  p.  42. 

Each  of  the  cases  cited  by  Judges 
White  and  Willson  and  Mr.  Brandi 
are  directly  in  point.  We  will  quote 
from  but  two  of  them. 

Before  this  court  was  created,  and 
when  the  supreme  court  had  crim- 
inal jurisdiction,  Cruit  and  King 
were  jointly  indicted  for  stealing 
two  bales  of  cotton,  with  the  intent 
to  appropriate  them  to  their  use  and 
benefit.  Cruit  alone  was  tried.  The 
court  instructed  the  jury,  if  King 
stole  the  cotton  with  the  intent  to 
appropriate  it  to  his  and  Gruit's  use, 
and  Cruit  was  present  when  the 
cotton  was  stolen,  and,  knowing  the 
unlawful  intent  of  King,  did  aid  by 
acts  in  taking,  etc.,  the  cotton,  to 
convict  him.  The  jury  did  convict 
him. 

The  court  said:  "It  is  admitted 
that  all  who  are  present  at  the  com- 
mission of  a  crime  and  give  aid  are 
principals.  But  it  is  insisted,  in  an 
ingenious  argument,  that  the  indict- 
ment does  not  warrant  a  verdict 
against  appellant  on  the  proof  of  the 
facts  indicated  in  the  charge  to 
which  we  have  referred.  If  the  in- 
dictment had  charged  King  with 
stealing  the  cotton,  and  that  appel- 
lant, knowing  the  unlawful  intent, 
was  present,  aiding  and  assisting 
him  therein,  it  is  conceded  tiie 
charge  of  the  court  would  have  been 
strictly  correct.  But  it  is  said  ap- 
pellant is  charged  with  stealing  the 
cotton,  and  not  with  aiding  Kinff 
to  steal  it,  and,  to  convict  him  under 
this  charge,  the  proof  must  show 
that  he  took  the  cotton  with  intent 
of  converting  it  to  his  own  use- 
With  however  much  force  we  may 
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concede  the  objection  has  been 
U7:ged,  we  regard  it  as  more  specious 
tb^  sound.  The  indictment  does 
not,  as  it  seems  to  be  supposed, 
charge  the  taking  to  have  been  with 
the  intent  to  appropriate  the  co^ 
toD  to  the  use  of  King  alone,  but  to 
Qie  joint  use  of  appellant  and  King. 
And  if  the  objection  should  be  sus- 
tained,  it  would  result  that,  in  all 
cases  where  there  are  two  or  more 
principal  offenders,  it  would  be  nec- 
essaiy  to  set  forth  in  the  Indictment 
the  particular  acts  done  by  each  of 
the  parties  connected  with  the  trans- 
action. This  certainly  has  never 
been  the  practice  in  prosecutions  of 
this  character,  and  has  always  been 
held  to  be  unnecessary."  Gruit  v. 
State,  41  Tex.  477. 

In  Mills  V.  State,  13  Tex.  App. 
487,  Mills  was  indicted  separately 
for  shooting  Beny.  Dart  was  in  no 
W  mentioned  in  the  indictment. 
Hus  court  said: 

"Upon  the  trial  the  defendant  ex- 
cepted to  all  evidence  tending  to 
prove  that  Dart  shot  Berry,  upon 
the  ground  that  there  was  no  al- 
legaUon  in  the  indictm^t  to  that  ef- 
fect The  court  overruled  the  ob- 
jection and  the  defendant  excepted. 
We  are  of  the  opinion  that  the  rul- 
ing of  tiie  court  was  correct.  The 
state  proved  that  Dart  did  the  shoot- 
ing, and  that  defendant  was  pres- 
ent, and,  knowing  the  unlawful  in- 
tent of  Dart,  abetted  and  encour- 
aged him  in  the  commission  of  the 
offense. 

"The  question  here  raised  is  this: 
Must  the  indictment  charge  all  of 
the  parties  engaged  in  the  commis- 
sion of  the  offense,  in  order  to  the 
admission  of  evidence  to  prove  that 
a  party  not  on  trial  committed  the 
act,  and  that  the  defendant  (the 
party  on  trial)  was  present,  and, 
knowing  the  unlawful  intent  of  such 
person,  aided  him  by  acts  or  en- 
eooiaged  him  by  words  or  gestures? 
We  are  of  the  opinion  that  this  quee- 
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tion  must  be  answered  in  the  nega^ 
tive.  If  the  party  is  present  and 
knows  of  the  imlawful  intent,  aids 
by  acts  or  oicourages  by  words  or 
gestures  the  party  who  actually 
commits  the  unlawful  act,  he  is  held 
ft  principal  actor,  and  can  be  prose- 
cuted and  convicted  as  such.  In  this 
case  defendant  told  Dart  to  shoot; 
that  he  would  stand  by  him.  Dart 
shot.  Darf  s  act  was  the  act  of  de- 
fendant to  the  same  extent  and  to 
all  purposes  in  law  as  if  defendant 
had  actually  shot  Berry  himself; 
and  it  Is  proper  for  the  indictment 
to  charge  him  with  the  actual  shoot- 
ing of  Berry,  omitting  any  or  all 
others  engaged  in  the  commission  of 
the  act." 

If  the  offense  in  this  instance  had 
been  murder,  arson,  rape,  or  any 
other  felony,  it  would  have  been 
wholly  unnecessary  to  have  made 
any  allegation  at  all  about  Droes- 
dow.  Quillin  could  have  been 
charged  directly  with  having  com- 
mitted the  offense,  although  Drues- 
dow  himself  committed  it,  and  Quil- 
lin was  merely  a  principal  by  rea- 
son of  what  he  did  or  said.  It  was 
only  because  under  this  particular 
law  Druesdow  was  in  a  class  who 
alone  could  directly  commit  such  a 
crime,  that  It  was  necessary  to  al- 
lege what  he  did  at  all.  Then,  aft- 
er making  the  necessary  allegations 
which  the  indictment  did  as  to 
Dru^ow,  it  was  only  necessary  as 
to  Quillin  to  allege,  as  it  did,  that  he 
did  unlawfully,  wilfully,  and  frauds 
ulently  act  t(^:ether  with  Druesdow 
in  the  commission  of  the  said  of- 
fense. Tliis  is  the  very  language  of 
the  statute.  No  other  allegation 
whatever  as  to  what  Quillin  said  or 
did  was  necessary. 

All  other  questions  were  dis- 
cussed and  correctly  decided  in  the 
original  opinion.  No  further  dis- 
cussion of  any  of  them  is  necessary. 

The  motion  is  overruled. 
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ANNOTATION. 


GrimiiMd  ntgrftntihiKfy  of  one  eo-open^ag  in  offense  friudk  he  is  inrapiMe 

of  committing  peraonaUy. 


I.  Introductory,  782. 
IL  AMing  and  abettiiv  eommladon  of 
offense: 
«.  General  rnle,  782. 
b.  Application  of  role,  788. 

r.  JntnMhMtonr. 

This  note,  in  discussins:  the  criminal 
liability  of  a  person  who  co-operates 
in  the  commission  of  an  offense  which 
he  is  legally  incapable  of  committing 
M  prime  actor  therein,  does  not  in- 
clude the  status  of  such  a  person  as 
an  accomplice  within  the  rule  requir- 
ing the  testimony  of  an  accomplice  to 
be  corroborated. 

The  liability  of  a  person  advising  or 
procuring  the  commission  of  suicide 
is  excluded  for  the  reason  that  most 
of  the  cases  regard  a  person  so  doing 
as  the  prime  mover  in  tiie  crime  of 
homicide.  In  like  manner  the  liability 
of  a  domestic  servant  for  co-operation 
in  a  burglary  ia  excluded  because  of 
the  existence  of  authority  to  the  effect 
that  unauthorized  entry  by  a  servant 
with  felonious  intent  is  burglarious 
irrespective  of  the  co-<veration  of 
others. 

n.  Aiding  antf  ahetUng  eommiaaton  of 
offwnae, 

a.  Cleneral  ml*. 

There  are  some  offenses  which  are  so 
defined  by  statute  or  by  the  common 
law  that  they  may  be  committed  only 
tor  certain  persons  or  classes  of  per- 
sons. Nevertheless,  a  person  who  is 
not  within  the  class  of  tiiose  by  whom 
the  crime  may  be  directly  perpetrated 
may,  by  aiding  and  abetting  a  person 
who  is  within  the  scope  of  the  defini- 
tion, render  himself  criminally  liable. 

United  State8.--United  States  v.  Van 
Schaick  (1904)  134  Fed.  692;  United 
States  V.  Snyder  (1882)  14  Fed.  654. 

California. — Re  Kantrowitz  (1914) 
24  Cal.  App.  203,  140  Pac.  1078. 

Connectlcnt— State  v.  Bums  (1909) 
82  Conn.  218,  72  Atl.  1083, 16  Ann.  Gas. 
466. 


U. — continued. 

c  Exceptions  to  rale,  786L 
in.  Conspiring  to  commit  <^enae: 

a.  Ciezieral  rnle,  787. 

fab  Application  of  role,  788. 

Georglav—BIshop  v.  State  (1908) 

118  Ga.  799,  46  S.  E.  614;  Groves 
State  (1886)  76  Ga.  808;  Goggus  v. 
State  (1866)  34  Ga.  276. 

Illinois. — People  v.  Trumbl€y  (1911) 
262  III.  29,  96  N.  E.  573;  McCracken  v. 
People  (1904)  209  HI.  215.  70  N.  E. 
749. 

Iowa.^tate  v.  Rowe  (1898)  104 
Iowa,  828,  73  N.  W.  833. 

Kansas.— State  v.  Elliott  (1900)  61 
Kan.  618,  69  Pac.  1049;  State  v.  Boy- 
land  (1880)  24  Kan.  186. 

Kentucky.  —  Whittaker  Com. 
(1894)  96  Ky.  632,  22  S.  W.  83. 

Loidsiana.— State  v.  Haines  (1899) 
61  La.  Ann.  731,  44  L.R.A.  837.  26  So. 
372;  State  v.  Williams  (1880)  82  La. 
Ann.  336,  36  Am.  Rep.  272. 

Massachusetts.  —  Com.  v.  Fogerty 
(1857)  8  Gray,  489,  69  Am.  Dec.  264. 

Michigan.  —  People  v.  CHiapman 
(1886)  62  Mich.  280,  4  Am.  St.  Rep. 
867,  28  N.  W.  896,  7  Am.  Crim.  Rep. 
668;  People  v.  Stratton  (1869)  1  Mich. 
N.  P.  33. 

Minnesota.  —  State  v.  MeCartey 
(1871)  17  Minn.  76,  Gil.  54. 

Nebraska.— Mills  v.  State  (1898)  6ft 
Neb.  263,  73  N.  W.  761. 

New  Jersey.  —  State  v.  Warady 
(1909)  78  N.  J.  L.  687,  76  AO.  977. 

New  York.  —  People  v.  McKane 
(1894)  143  N.  Y.  456, 38  N.  E.  960. 

North  Carolina. — State  v.  Dowell 
(1890)  106  N.  C.  722,  8  L.B.A.  297,  19 
Am.  St.  Rep.  668.  11  S.  E.  525,  8  Am. 
Crim.  Rep.  681;  State  v.  Jones  (1880) 
83  N.  G.  605,  35  Am.  Rep.  686. 

Ohio.— Brown  v.  State  (1869)  18 
Ohio  St.  497;  Searles  v.  State  (1892) 
6  Ohio  C.  C.  331. 3  Ohio  C.  D.  478. 

Oregonw—State  v.  Case  (1912)  61 
Or.  265,  122  Pac.  304. 

Pennsylvania. — 0)m.  HoU  (^909) 
39  Pa.  Super.  Ct.  107. 
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Rhode  lalandw — State  Sprague 
(1856)  4  B.  L  267. 

Tens.— Campbell  v.  SUte  (1911)  63 
Tex.  Grim.  Rep.  696,  141  S.  W.  232, 
Ann.  Gas.  1918D,  858;  Thomas  State 

(1903)  45  Tex.  Grim.  Bep.  81.  78  S.  W. 
1046;  Heitman  t.  State  (1915)  78  Tex. 
Grim.  Bep.  849,  180  S.  W.  701.  And 
see  the  r^orted  caae  (QuiUJN  t. 
State,  ante,  773). 

Virginia.— Law  v.  Com.  (1881)  75 
Va.  885,  40  Am.  Rep.  750. 

WiBconsiib— NicholB  SUte  (1874) 
36  Wis.  808. 

EDglandw— Reir*  v.  Bam  (1893)  17 
Cox,  C.  a  609;  Bes.  v.  James  (1890) 
59  L.  J.  Maff.  Gas.  N.  S.  96,  L.  R.  24  Q. 
B.  Div.  439,  62  L.  T.  N.  S.  678,  17  Cox, 
a  C.  24,  54  J.  P.  616;  Reg.  t.  Bird 
(1849)  2  Gar.  ft  K.  817;  Beg.  v.  Brown 
(1843)  1  Gar.  ft  K.  144;  Rex  t.  PotU 
(1818)  Bass,  ft  B.  C.  a  853;  Bex 
Baltimore  (1768)  4  Burr.  2179, 98  Eng: 
BqurinW  186;  Sta£ford  v.  Pooler  (1682) 
Cto.  Elis.  pt.  2,  p.  586, 78  Eng.  Reprint, 
783;  Aodle/s  Case  (1631)  8  How.  St. 
Tr.  413. 1  Hale,  P.  C.  629. 

"A  person  not  falling  within  the 
class  described  in  a  penal  atatute  may, 
nevertheless,  under  the  rules  of  the 
ecanmon  law.  be  charged,  provided  (a) 
lie  was  present,  actually  or  construc- 
tively, and  aided  or  abetted  another 
person  in  the  commission  of  the 
crime;  (b)  or, -being  absent,  coun- 
seled or  procured  or  caused  that  per- 
son to  commit  the  crime;  (c)  or  aid- 
ed him  after  he  had  committed  the 
offense;  for  example  to  escape.  If 
tiie  crime  is  a  misdemeanor,  the  aider 
and  abetter  in  any  one  of  the  three 
cases  above  named  would  be  a  prin- 
cipal, and  should  be  charged  as  such. 
If  the  crime  is  a  felony  an  aider 
and  abetter  would  be  a  principal 
in  the  second  degree,  if  he  was  actual- 
ly or  constructively  present  when  an- 
othra  committed  t^e  offense,  or  he 
would  be  an  accessory  before  the  fact, 
or  after  the  fact,  according  as  the  case 
fell  within  subdivisions  *b'  or  'c,* 
above."  United  States  v.  Van  Schaick 

(1904)  134  Fed,  592. 

h.  ApplUsaUon  of  rule. 
Adalterr.  * 

A  single  person,  who  cohabits  or 
iias  carnal  interconrse  with  a  married 


person  of  the  opposite  sex.  is  guilty 
of  aiding  and  abetting  the  offense  of 
adultery.  State  v.  C^ase  (1912)  61  Or. 
266, 122  Pac.  804.  Compare  Be  Cooper 
(1912)  162  CaL  81,  121  Pac  818, 
wherein  it  appeared  that  accused,  an 
unmarried  woman,  lived  and  cohabited 
with  a  married  man.  She  was  accused 
of  adultery.  The  court,  after  holding 
that  an  unmarried  person  could  not  be 
guilty  of  adultery,  held  that,  because 
of  the  exclusion  of  the  idea  of  any 
criminal  offense  by  an  unmarried  per- 
son, the  accused  was  not  liable  for 
aiding  and  abetting  in  the  offense. 

See  to  tiie  same  effect  Ex  parte  Sul- 
livan (1911)  17  CaL  App.  278, 119  Pae. 
626. 

Arson. 

A  pwson  who  aids  and  assists  the 
owner  of  property  to  bum  it:  may  be 
convicted  under  a  statute  making  it 
an  offense  for  the  owner  of  properly 
to  burn  It  with  intent  to  defraud  the 
insurer.  Searles  v.  State  (1892)  6 
Ohio  C.  C.  R.  331,  3  Ohio  C.  D.  478. 

But  in  the  absence  of  such  a  stat- 
ute, the  owner  of  property  is  not  lia- 
ble as  an  accessory  to  the  burning 
thereof  by  others.  State  v.  Sarvis 
(1896)  46  S.  a  668,  82  L.R.A.  647,  65 
Am.  St  Bep.  806,  24  S.  E.  53;  Roberts 
V.  State  (1869)  7  Coldw.  (Tenn.)  869. 

A  single  person  can  be  guilty  of 
bigamy  by  aiding,  assisting,  counsel- 
ing, or  procuring  a  bigamous  marriage. 
Boggus  V.  State  (1866)  34  6a.  275; 
State  V.  Warady  (1909)  78  N.  J.  L.  687, 
76  Atl.  977.  So,  it  has  been  held  that 
if  an  unmarried  man  marries  a  mar- 
ried woman,  knowing  her  to  be  mar- 
ried, he  is  equally  guilty  with  the 
woman  of  the  offense  of  bigamy.  Reg. 
T.  Brown  (1848)  1  Car.  ft  K.  (Eng.) 
144. 

Oonoaftlnent  of  Mrth  or  Asmtb  of  taa- 

tard  olilld. 

A  person  who  counsels,  assists,  aids, 
or  abets  the  mother  in  the  concealment 
of  1^0  blrtii  or  death  of  a  bastard  child 
is  equally  guilty  with  the  mother, 
though  the  statute  denounces  as  a 
crime  the  act  of  the  mother  only.  Com. 
V.  Moll  (1909)  39  Pa.  Super.  Ct.  107; 
State  V.  Sprague  (1856)  4  R.  L  257; 
Nichols  V.  State  (1874)  85  Wis.  808; 
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Reg.  V.  Bird  (1849)  2  Car.  &  K.  (Eng.) 
817;  Rez  v.  Douglass  (1836)  7  Car.  A 
&  P.  (Eng.)  644 

Compare  Frey  v.  Com.  (1885)  83  Ky. 
190,  wherein  the  court  said:  "The 
punishment  fixed  hy  the  statute  in  this 
class  of  cases  is  imposed  on  the 
woman  concealing,  or  endeavoring  to 
coneeaU  the  birth  of  her  bastard  child, 
80  as  it  could  not  well  be  ascertained 
whether  the  child  was  bom  dead  or 
alive.  In  such  cases,  and  for  the  pur- 
pose of  preventing  the  mother  from 
concealing  the  evidence  of  her  shame 
by  destroying  her  offspring,  it  is  pro- 
vided that,  when  guilty  of  the  offense, 
'she  (the  mother)  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor 
more  than  five  years/  The  punishment 
was  intended  to  ^ply  alone  to  the 
mother,  the  statute  providing:  If  any 
woman  be  deliver^  of  any  issue  of 
her  body,  which  being  bom  alive 
would  be  a  bastard,  shall  endeavor 
privately,  by  drowning  or  secretly 
burying  tiie  same,  or  in  any  other  way, 
directly  or  indirectly,  to  conceal  the 
birth  thereof,  so  that  it  may  not  be 
known  whether  it  were  bora  alive  or 
not,  she  shall  be  confined,'  etc.  An 
aider  or  abetter,  if  the  child  were  bom 
alive  and  concealed  so  that  death  en- 
sued, would  be  guilty  of  murder  as 
well  as  the  mother;  but  the  difficulty 
in  determining  the  question  as  to 
whether  the  child  was  or  not  bom 
alive  induced  the  passage  of  the  stat- 
ute inflicting  a  punishment  on  the 
mother  who  endeavors  to  conceal  its 
birth.    Section  10,  article  1,  chapter 
29,  General  Statutes,  making  acces- 
sories before  the  fact  liable  as  prin- 
cipals, was  designed  to  apply  only  in 
cases  where  the  offense  existed  at  the 
common  law,  or,  where  created  by  stat- 
ute; applies  to  all  who  are  gailty.  The 
father  of  a  bastard  child,  concealing 
it,  is  not  amenable  to  the  statute,  but 
would  be  subjected  to  a  greater  pun- 
ishment if  the  concealment,  or  the  at- 
tempt to  conceal  its  birth,  caused  its 
death.** 

DlsposAl  of  mortsaced  propertr. 

A  person  other  than  a  mortgagor 
may  be  convicted  of  aiding  and  abet- 
ting in  the  violation  of  a  statute  which 
makes  it  a  crime  for  a  mortgagor  to 


dispose  of  mortgaged  chattels  with 
intent  to  defraud  the  mortgagee.  State 
T.  Elliott  (1900)  61  Kan.  618,  68  Pac 

1049. 

Etnbeuleuent. 

While  the  definition  of  the  crime  of 
embezzlement  confines  the  offense  to 
agents,  employees,  fiduciaries,  and  the 
like,  a  person  not  within  that  category 
may  be  convicted  of  aiding  or  abetting 
the  commission  of  the  crime.  Bishop  v. 
SUte  (1903)  118  6a.  799,  46  S.  E.  614; 
SUte  V.  Rowe  (1898)  104  Iowa,  323, 
73  N.  W.  833;  State  v.  McCartey  (1871) 
17  Minn.  76,  Gil.  64;  Brown  v.  State 
(1869)  18  Ohio  St.  496;  Hills  v.  State 
(1898)  63  Neb.  263,  73  N.  W.  761; 
Thomas  v.  SUte  (1903)  45  Tex.  Crim. 
Rep.  81,  73  S.  W.  1045.  And  see  the 
reported  case  (QuiLUK  v.  Stat^ 
ante,  773).  So,  in  McCracken  v.  Peo- 
ple (1904)  209  lU.  216,  70  N.  E.  749, 
it  was  held  that  a  person  not  in  priv- 
ity with  the  bailment  could  be  con- 
victed of  aiding  a  larceny  by  a  bailee. 

F»1m  persoamtlon. 

In  Rex  V.  Potts  (1818)  Russ.  &  R. 
C  C.  (Eng.)  853,  a  woman  was  con- 
victed of  aiding  and  abetting  in  the 
offense  of  falsely  personating  a  sea- 
man. 

Talmm  return  hj  postnuMter. 

A  person  who  aids  and  abets  a  post- 
master in  the  violation  of  the  Fed- 
eral act  (36  Stat  at  L.  1128,  chap.  321, 
§  206,  Comp.  Stat  §  10,376.  7  Fed. 
Stat  Anno.  2d  ed.  p.  785),  which  makes 
it  an  offense  for  "any  postmaster"  to 
make  a  false  return  to  the  auditor  for 
the  purpose  of  increasing  his  compen- 
sation, may  be  convicted  as  an  aider 
and  abetter,  though  incapable,  because 
not  a  postmaster,  or  being  the  prin- 
cipal actor  in  the  crime.  United  States 
V.  Snyder  (1882)  4  McCrary,  618,  14 
Fed.  654. 

Zaoest. 

A  person  who  aids  and  abete  in- 
cestuous intercourse  may  be  convicted 
of  incest,  though  he  is  not  related  to 
the  parties  to  the  Intercourse.  Se« 
dictum  in  Whittaker  v.  Com.  (1894) 
95  Ky.  632,  27  S.  W.  83. 

XAroemr. 

A  person  who  has  the  lawful  cus- 
tody of  gooda  may  be  convicted  aa  an 
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aceessoiy  to  the  larceny  thereof  by  an- 
other. Groves  v.  State  (1886)  76  Ga. 
808,  wherein  a  public  officer  was  con- 
victed aa  accessory  before  the  fact  to 
&e  larceny-  of  public  property  of  which 
he  was  custodian. 

But  a  wife  who  assists  another  to 
steal  her  husband's  property  or  their 
commumty  property  is  not  guilty  of 
krceny.  Lamphier  t.  State  (1880)  70 
ind.  317;  Reg.  t.  Glassie  (1854)  1  Cox, 
ac.  (Ens.)  1. 

A  person  who  procures  a  postman 
to  hand  him  certain  letters  is  guilty 
tither  as  principal  or  accessory  before 
the  fact  in  the  crime  of  larceny  of  the 
letters.  Reg.  v.  James  (1890)  59  L.  J. 
Has.  Gas.  N.  S.  (Eng.)  96.  In  that 
case  it  appeared  that  the  accused  in- 
duced a  postman  to  give  him  letters 
iddressed  to  certain  people,  from  a 
certain  firm.  The  court  held  that  a 
person  who»  without  permission,  in- 
duced a  postman  to  hand  over  to  him 
letters,  was  guilty  of  larceny  of  the 
letters  received,  either  as  principal  at 
eonuiKm  law  or  as  accessory  before  the 
fa^  Lord  Coleridge^  Ch.  J.,  said:  "In 
this  ease  I  entertain  no  doubt  what- 
ever. The  prisoner  was  either  a  joint 
thief  with  the  postman,  or  he  was  an 
accessory  to  the  taking  of  the  letters 
before  the  fact,  and  by  24  &  25  Vict 
chap.  9^  §  1,  liable  to  be  convicted  in 
all  respects  as  if  he  had  been  a  prin- 
cipal felon.  In  either  case  I  am  of 
opinion  that  he  was  rightly  convicted." 
And  Hawkins,  J.:  "The  man  was  a 
thi^,  no  matter  how  you  look  at  it. 
He  was  either  a  principal  felon  at  com- 
mon law,  or  by  the  statute  24  &  26  Vict, 
ehap.  94,  §  1,  as  an  accessory  before 
the  fact,  he  was  in  the  same  position 
as  if  he  had  been  the  principal  felon. 
In  either  cas^  therefore^  he  was 
Kuilty." 

A  woman  who  aids,  assists,  pro- 
cares,  or  counsels  a  man  in  the  com- 
mission of  rape  is  guilty  of  the  offense 
eiOier  as  a  principal  in  the  first  or  sec- 
ond degree,  or  accessory  before  the 
tiet 

Connecticnt^tate  v.  Bums  (1909) 
82  Conn.  218, 72  Ati.  1088, 16  Ann.  Gas. 
465. 

G  A.L.B^-^. 


Illinois.- People  v.  Trumbley  (1911) 
252  111.  29,  96  N.  E.  573. 

Louisiana.— State  V.  Williams  (1880) 
82  La.  Ann.  835, 36  Am.  Rep.  272. 

Bfichigan. — People  v.  Stratton  (1869) 
1  Mich.  N.  P.  83. 

North  Carolina.  —  State  v.  Jones 
(1880)  83  N.  C.  605,  35  Am:  Rep.  586. 

Texas.— Campbell  v.  State  (1911)  63 
Tex.  Crim.  Rep.  595,  141  S.  W.  232, 
Ann.  Gas.  1913D,  858;  Heitman  v. 
State  (1915)  78  Tex.  Crim.  Rep.  349, 
180  S.  W.  701. 

Englandw— Reg.  v.  Ram  (1893)  17 
Cox,  C.  G.  609;  Rex  v.  Baltimore 
(1768)  4  Burr.  2179,  98  Eng.  Reprint, 
136. 

But  where  a  woman  connives  to 
bring  about  fornication  between  a  man 
and  another  woman,  she  is  not  liable 
for  an  assault  committed  by  the  man 
out  of  her  presence.  State  v.  Jack- 
son (1900)  65  N.  J.  L.  105,  46  Atl.  764. 

While  a  husband  cannot  personally 
be  guil^  of  a  rape  on  his  wife,  if  he 
counsels,  aids,  or  abets,  assists  or 
forces  another  to  have  sexual  inter- 
course with  her^  or  forces  her  to  sub- 
mit to  sexual  intercourse  with  another, 
he  is  guilty  of  rape.  Re  Kantrowita 
(1914)  24  CaL  App.  203, 140  Pac.  1078; 
State  V.  Boyland  (1880)  24  Kan.  186; 
Com.  V.  Fogerty  (1857)  8  Gray  (Hasa.) 
489,  69  Am.  Dec.  264;  People  v.  Chap- 
man (1886)  62  Hidk  280,  4  Am.  St. 
Rep.  857,  28  N.  W.  896,  7  Am.  Crim. 
Rep.  568;  State  v.  Dowell  (1890)  106 
N.  C.  722,  8  L.R.A.  297, 19  Am.  St.  Rep. 
668, 11  S.  E.  625,  8  Am.  Crim.  Rep.  681; 
Audley's  Case  (1631)  3  How.  St  Tr. 
(Eng.)  413, 1  Hale,  P.  C.  629.  See  also 
State  V.  Haines  (1899)  51  La.  Ann.  731, 
44  L.R.A.  8S7,  26  So.  372,  wherein  the 
acquittal  of  the  actual  ravish er  was 
held  to  necessitate  the  discharge  of  tiie 
husband. 

A  boy  under  fourteen  years  of  age 
may,  if  capax  doll,  be  convicted  of  aid- 
ing and  abetting  the  commission  of 
rape  by  an  adult.  Law  v.  Com.  (1881) 
76  Va.  886,  40  Am.  Rep.  750. 

But  a  girl  under  the  age  of  consent 
cannot  be  convicted  of  rape  in  enticing 
or  procuring  a  man  to  have  carnal  in- 
tercourse with  h^.  Beg.  v.  Tyrell 
[1894]  1  Q.  B.  710.  63  L.  J.  Mag.  Gas. 
N.  S.  (Eng.)  58,  17  Cox,  C.  C.  716,  10 
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Reports,  82»  70  L.  T.  N.  3. 41,  42  Week. 
Rep.  256. 

Violation  of  Eleotioa  Law. 

Under  a  statute  making  criminal  cer- 
tain acts  of  election  inspectors,  a  per- 
son not  an  inspector,  who  aids,  abets, 
or  procures  the  doing  hy  an  inspector 
of  an  act  within  the  statute,  may  be 
convicted.  People  v.  McKane  (1894) 
148  N.  Y.  455,  38  N.  E.  960. 

Vlolatloa  of  Naviffation  Xaws. 

In  United  States  v.  Van  Schaick 
(1904)  134  Fed.  692,  the  prosecution 
was  against  the  directors  of  a  steam- 
boat company  for  a  violation  of  a  stat- 
ute (Rev.  Stat  §  6344,  Comp.  Stat. 
§  10,465)  providing  as  follows:  "Ev- 
«ry  captain,  engineer,  pilot,  or  other 
person  employed  on  any  steamboat  or 
vessel,  by  whose  misconduct,  neg- 
ligence, or  Inattention  to  his  duties  on 
such  vessel,  the  life  of  any  person  is 
destroyed,  and  every  owner,  inspector, 
or  other  public  officer  through  whose 
fraud,  connivance,  misconduct,  or  vi- 
olation of  law,  the  life  of  any  person 
is  destroyed,  shall  be  deemed  guilty 
of  manslaughter,  and,  upon  conviction 
thereof  before  any  circuit  court  of 
the  United  States,  shall  be  sentenced 
to  confinement  at  hard  labor  for  a  pe- 
riod of  not  more  than  ten  years."  It 
was  held  that  the  defendants,  though- 
not  within  the  classes  of  persons 
enamovted  in  the  act,  could  be  con- 
victed of  aiding  and  abetting  a  viola- 
tion of  the  act  by  such  persona. 

«,  EcDcepUmiB  to  rula. 
■AbaadoBmuit  of  eUld. 

Under  a  statute  making  it  an  of- 
fense for  the  father  or  mother  of  a 
bastard  child,  or  a  person  to  whom  the 
child  has  been  confided,  to  abandon  it, 
it  has  been  held  that  a  person  not 
bearing  any  of  the  specified  relations 
to  the  child  cannot  be  convicted  of 
aiding  and  abetting  in  its  abandon- 
ment. Shannon  v.  People  (1868)  6 
Mich.  71. 

Sale  of  iBtoxioatina  Uanora. 

A  purchaser  of  intoxicating  liquors 
is  not  guilty  of  inciting,  aiding,  or 
-abetting,  counseling,  or  procuring  the 
sale  thereof  to  himself.  The  reason 
for  this  rule  is  that  a  sale  contem- 
plates a  purchaser,  and  therefore  the 
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legislature  would  have  made  it  an  of- 
fense if  they  had  intended  it  so  to  be. 

United  States.  —  Lett  v.  United 
States  (1913)  46  L.R.A.(N.S.)  409, 
123  a  a  A.  836,  205  Fed.  28. 

Arkansas.— Wilson  v.  State  (1917) 
180  Ark.  204,  196  S.  W.  921;  Feni^ 
State  (1909)  90  Ark.  689,  120  81  W. 
388. 

Clonnecticitt  —  State  Taahan 
(1882)  60  C^onn.  92. 

Iowa.  —  Wakeman  v.  Chambers 
(1886)  69  Iowa,  169.  58  AnL  Rep.  218, 
28  N.  W.  498. 

Kamuo^-State  v.  Cullins  (1894)  S8 
Kan.  100,  24  LJCA  212,  86  Pac.  66. 

Massac^husetts.  —  Com.  v.  Willard 
(1839)  22  Pick.  476;  Com.  v.  Kimball 
(1837)  24  Pick.  366. 

HisBisBippi.— Harris  v.  State  (1917) 
113  Hiss.  467,  LJLA.1917D,  1018,  74 
So.  828. 

New  Hampshire. — State  v.  Rand 
(1871)  51  N.  H.  361,  12  Am.  Rep.  127. 

Tennessee: — ^Harney  v.  State  (1881) 
8  Lea,  113. 

Canada.  —  Ex   parte  Armstrong 
(1891)  80  N.  B.  423. 

Thus,  in  State  v.  Teahan  (Conn.) 
supra,  it  was  said:  **It  is  insisted, 
however,  that  the  statute  (Cren.  Stat, 
p.  546,  §  3)  which  provides  that  'every 
person  who  shall,  assist,  abet,  counsel, 
cause,  hire,  or  command  another  to 
commit  any  oflfense,  may  be  prosecuted 
and  punished  as  if  he  were  tiie  prin- 
cipal offender,'  governs  this  case;  it 
being  contended  that  the  person  who 
purchases  the  liquor  induces  the  seller 
to  commit  the  crime  of  selling  it,  and 
so  aids  and  abets  him  in  the  commis- 
sion of  the  offense. 

"But  we  are  satisfied  that  the  pur-  _ 
chaser  is  not  an  abett^  of  the  offense  ' 
within  the  meaning  of  the  statute. 
The  'abetting*  intended  by  it  is  a  pos- 
itive act  in  aid  of  the  commission  of 
the  offense, — a  force,  physical  or  mor- 
al, joined  with  that  of  the  perpetrator 
in  producing  it.  This  is  clear  from 
the  context,  where  abetting  is  classed 
with  'assisting,'  'causing,'  'hiring,'  and 
'commanding.'  The  abetter,  within 
the  meaning  of  the  statute,  must  stand 
in  the  same  relation  to  the  crime  as 
the  criminal, — approach  it  from  the 
same  direction,  touch  it  at  the  same 


Digitized  by 


ABfERICAN  LAW  REPORTS,  ANNOTATED. 


ANNO.— CRIME— INCAPACITY— AIDING. 


787 


point  This  is  not  the  case  with  the 
purchaser  of  liquor.    His  approach 
to  the  crime  is  from  the  other  side;  he 
touches  it  at  wholly  another  point.  It 
is  somewhat  like  the  case  of  a  man 
who  provokes  or  challenges  another 
to  fiffht  witii  him.  If  the  other  knoc]u 
him  down,  he  haa  induced,  but  in  no 
proper  Hnae  abetted,  this  act  of  vi- 
olence.  He  has  not  contributed  any 
force  to  its  production.    He  touches 
the  ofTense  wholly  on  the  other  side. 
The  purchaser  of  liquor,  by  his  offer 
to  buy,  induces  the  seller  ct  the  liquor 
to  joake  the  sale;  but  be  cannot  be 
said  to  'asaiaf  him  in  it  The  whole 
fore^  moral  or  physical,  that  went  to 
the  production  of  the  crime  as  such, 
was  the  seller's."   So,  in  Harney  v. 
State   (1881)   S  Lea   (Tenn.)  113* 
wherein  it  appeared  that  the  accused, 
indicted  for  the  sale  and  tippling  of 
intoxicating  liquors   within  certain 
statutory  limits,  purchased  a  drink 
vithin  ttiat  limit.  The  court  held  that 
the  purchaser  oi  Intoxicating .  liquors 
■old  in  violation  of  law  was  not  guilty 
of  the  offense,  even  though  he  was 
conconed  in  its  commission,  saying: 
"The  general  rule  undoubtedly  ia,  that 
in  misdemeanors  all  who  are  in  any 
manner  concerned,  if  guil^  at  all,  are 
pzincipals,  and  may  be  proceeded 
sfj^nst  accinrdingly.   Corlin  v.  State 
(1883)  4  Yerg;  (Tenn.)  148.  And  un- 
der a  statute  which  forbade  the  sale 
of  liquor  by  a  slave,  this  court  sus- 
tained an  indictment  against  a  white 
man  for  buying  liquor  from  a  slave, 
which  charged  him  with  aiding,  abet- 
tiag,  and  encouraging  the  sale.  State 
v.  Bonner  (1858)  2  Head  (Tenn.)  186. 
the  learned  Judge  who  delivers  the 
opinion  says  that,  upon  general  prin- 
ciples,  the  purchaser  of  spirituous  liq- 
uor, in  violation  of  the  statutes  passed 
to  suppress  tippling,  is  as  much  guilly 
of  a  violation  of  the  law,  and  as  much 
amenable  to  criminal  prosecution  and 
pnnirimient,  as  the  seller.  And  thiere 
an  be  no  doubt,  upon  the  strict  prin- 
ciples of  the  law,  carried  out  to  their 
logical  result,  that  the  statement  is 
warranted.  But  it  is  easy  to  see  that, 
in  the  particular  case  before  the  court, 
tiie  condition  of  the  vendor  as  a  slave 
might  well  induce  the  court  to  consid- 


er the  penalty  of  the  act  as  directed 
against  the  white  man,  who  enticed 
him  to  sell.  And  the  practice  has  nev- 
er prevailed  in  this  state,  under  tiie 
ordinary  statutes  against  tippling,  to 
extend  the  punishment  to  the  purchas- 
er." 

'*No  such  prosecutioA,"  to  bozrow 
the  language  of  (Thief  Justice  Shaw 

upon  the  same  question  in  Massachu- 
setts," has  been  attempted  within  the 
knowledge  of  the  court,  although  a 
similar  law  has  been  in  force  almost 
from  the  foundation  of  the  govern- 
ment, and  thousands  of  prosecutions 
and  convictions  of  sellers  have  been 
had  under  it,  most  of  which  have  been 
sustained  by  the  testimony  of  the  buy- 
ers." The  chief  justice  admitted  that 
it  was  difficult  to  draw  any  precise 
line  of  distinction  between  the  cases 
in  which  the  law  holds,  it  a  misdemean- 
or to  counsel,  entice,  or  induce  another 
to  commit  a  crime,  and  where  it  does 
not  But  he  thought  that  the  prin- 
ciple might  be  limited  to  offenses 
which  are  mala  in  se,  in  contradistinc- 
tion to  mala  prohibits,  or  acts  other- 
wise indifferent  than  as  they  are  re- 
strained by  positive  law.  And  the 
court  held  that  the  buyer  was  not 
indictable  under  a  statute  which  pro- 
hibited the  sale  of  liquors.  Com.  v. 
Willard  (1839)  22  Pick.  (Mass.)  476. 

at.  ConapMna  to  oommtt  ffjfenM. 
a,  Cteneral  rule. 

A  person  who  is  personally  incap- 
able of  committing  an  offense  may  be 
guilty  of  conspiring  to  commit  the  of- 
fense. United  States  v.  Rabinowich 
(1915)  238  U.  S.  78,  69  L.  ed.  1211,  36 
Sup.  C:t.  Rep.  682;  United  States  v. 
Holte  (1916)  236  U.  S.  140,  69  U  ed. 
604,  L.R.A.1915D,  281.  86  Sup.  Ct  Rep. 
271;  Tapack  v.  United  States  (1915) 
137  C.  C.  A.  39,  220  Fed.  446;  United 
States  V.  Rhodes  (1913)  212  Fed.  513; 
Roukoua  V.  United  States  (1912)  116  a 
C.  A.  266,  196  Fed.  863;  United  SUtes 
V.  Lyman  (1911)  190  Fed.  414;  Cohen 
V.  United  BUtea  (1907)  86  G.  C.  A.  113, 
167  Fed.  651;  Chadwick  v.  United 
States  (190&)  72  a  C.  A.  848, 141  Fed. 
226;  United  States  Stevens  (1890) 
44  Fed.  132;  United  States  v.  Bayer 
(1876)  4  Dill.  407,  Fed.  Cas.  No. 
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14,647;  United  States  v.  Martin  (1870) 
4  Cliff.  166,  Fed.  Cas.  No.  15,728;  Peo- 
ple V.  Wood  (1905)  145  CaL  659,  79 
Psc.  S67;  State  t.  Grofford  (1907)  183 
Iowa,  478, 110  N.  W.  921 ;  Reg.  v.  Whit- 
church (1891)  L.  R.  24  Q.  B.  Div. 
(Eng.)  420,  59  L.  J.  Mag.  Cas.  N.  S. 
77,  62  L.  T.  N.  S.  124,  S8  Week.  Rep. 
336,  16  Cox,  C.  G.  743,  64  J.  P.  472,  8 
Am.  Crim.  Rep.  1. 

h,  AppHaaUoH  of  nita. 
Abortiox. 

A  woman  may  be  convicted  of  a  con- 
spiracy with  others  to  commit  the 
crime  of  abortion  on  herself.  In  Reg. 
V.  Whitchurch  (1890)  U  R.  24  Q.  B. 
Div.  (Eng.)  420,  wherein  s  woman  was 
indicted  with  two  men  for  conspiring 
to  commit  an  abortion  on  herself.  The 
court  held  that  where  three  persons 
combined  to  commit  a  felony,  although 
the  person  on  whom  the  offense  was  to 
have  been  committed  could  not  alone  be 
guilty  of  the  intended  offense,  they  are 
all  guil^  of  the  conspiracy.  The  court 
said:  'The  question  arises  on  an  in- 
dictment charging  a  woman  who.  we 
must  take  it,  was  not  in  fact  with 
child,  with  conspiring  with  others  to 
procure  abortion  on  herself.  There 
might  have  been  something  to  be  said 
if  the  indictment  had  been  for  an  at- 
tonpt  to  procure  abortion,  for  in  that 
case  the  words  of  the  section  would 
not  apply.  HiIb,  however,  is  an  en- 
tirely different  case.  The  prisoner  is 
charged  with  the  offense  of  conspiracy, 
that  Is,  a  combination  to  commit  a  fel- 
ony, and  I  cannot  entertain  the  slight- 
est doubt  that  if  three  persons  com- 
bine to  commit  a  felony,  they  are  all 
guilty  of  conspiracy,  although  the  per- 
son on  whom  the  offense  was  intend- 
ed to  be  committed  could  not,  if  she 
stood  alone,  he  guilty  of  the  intended 
offense."  In  State  v.  Crofford  (1907) 
133  Iowa.  478,  110  N.  W.  921,  the  ac- 
cused, a  doctor,  was  convicted  of  the 
murder  of  a  woman  on  whom  he  had 
committed  an  abortion.  At  the  trial 
certain  letters  that  passed  between 
the  deceased  and  her  paramour  were 
admitted  la  evidence.  In  sustaining 
their  admission  the  court  held  that 
while  a  woman  on  whom  an  abortion 
has  been  committed  is  considered  the 
victim,  still  it  does  not  follow  that  she 


cannot  engage  in  a  conspiracy  to  per- 
petrate the  offense  on  herself,  saying: 
"It  dote  not  follow  that  she  may  not 
engage  In  an  unlawful  conspiracy 
with  another  to  perpetrate  the  offense 
upon  herself.  Section  6069  of  the  Code 
declares  that,  if  any  two  or  more  per- 
sons conspire  and  confederate  togeth- 
er to  commit  a  felony,  they  are  guilty 
of  the  crime  of  conspiracy'  This  of 
fense  is  distinct  from  the  crime  which 
it  is  the  object  of  the  conspiracy  to 
cmmii^  and  the  acqaittal  of  one  is 
not  a  bar  to  the  prosecution  of 
other.  Statev.  Brown  (1895)  96  Iowa» 
381,  64  N.  W.  277.  Though  she  may 
not  be  guilty  of  committing  an  abor- 
tion upon  herself,  it  is  a  crime  for 
another  to  do  so,  and,  if  she  conspires 
with  others  to  perform  the  act,  there 
is  no  escape  from  the  conclusion  that 
she  is  a  co-conspirator,  and  that  her 
declarations  in  promotion  of  the  com- 
mon enterprise  are  admissible  in  evi- 
dence against  another  conspirator,  on 
trial  for  the  commission  of  the  sub- 
stantive crime."  In  Solander  v.  People 
(1873)  2  C^lo.  48,  the  accused  was  in- 
dicted for  manslaughter  in  that  she 
committed  an  abortion  on  a  woman 
pregnant  with  a  child,  whereby  the 
woman  died.  On  the  question  of  the 
admissibility  of  some  of  the  declara- 
tions of  deceased,  the  court  held  that 
while  the  woman  upon  whom  the  abor- 
tion was  committed  was  not  technical- 
ly an  accomplice,  nevertheless  she 
could  conspire  with  others  to  produce 
the  abortion.  It  was  said :  'It  is  not 
necessary  that  she  should  appear  to  be 
an  accomplice  in  order  to  make  her 
declarations  accompanying  acts  done 
in  furtherance  of  the  criminal  purpose 
evidence  against  another,  who  haa 
joined  in  the  unlawful  act.  She  may 
be,  and  usually  is.  a  party  to  the  il- 
legal combination  to  effect  the  vbor- 
tion,  and  as  this  is  the  ground  upon 
which  the  declarations  are  admitted, 
it  can  make  no  difference  that  she  is 
not  criminally  liable  for  the  act  done. 
In  some  cases,  probably,  the  woman  is 
an  unwilling  subject,  submitting  to, 
bat  not  actively  joining  in,  the  unlaw- 
ful attempt*  and  in  such  cases  the 
community  of  purpose,  which  alone 
can  make  the  acts  and  declarations  ot. 
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me  admissible  as  evidence  affainst  his 
associate  in  crime  may  be  wanting. 
Bot  where  it  appears  that  the  woman 
not  only  submits  to  the  unlawful  at- 
tempt, but  actively  promotes  it  by 
Reddnf  the  aid  of  others,  and  eagerly 
adopting  the  means  suggested  to  ac- 
complish the  crimes  it  cannot  be 
claimed  that  she  is  not  a  party  to  the 
criminal  design.  If  the  woman  is  not 
technically  an  accomplice,  she  may, 
nevertheless,  conspire  with  others  to 
produce  the  abortion,  and  the  conspir- 
acy  being  shown,  her  acts  and  dec- 
larations in  furtherance  of  the  com- 
mon design  are  evidence  against  oth- 
en  engaged  with  her  in  the  criminal 
act" 

Eiupe  OF  MMns. 

The  prisoner  whose  escape  was  con- 
tonplated  may  be  convicted  of  con- 
spiring with  others  to  commit  the 
offense  of  aiding  a  prisoner  to  escape^ 
United  States  v.  I^onan  (1911)  190 
Fed.  414.  So,  it  has  been  held  that 
vhere  it  is  made  an  offense  for  a  pris- 
oner sentenced  to  a  term  less  than  life 
to  escape,  a  prisoner  sentenced  for  life 
Diay  be  guilty  of  conspiring  with  pris- 
oners sentenced  for  a  less  term  to  es- 
cape. People  V.  Wood  (1906)  146  CaL 
6B9, 79  Pac  367. 

Ttavil  br  baaknpt. 

It  being  a  criminal  oiTenae  for  a 
bankrupt  to  conceal  or  dispose  of  his 
property  fraudulently,  other  persons 
may  be  convicted  of  conspiring  with  a 
bankrupt  to  commit  that  offense. 
United  States  v.  Rablnowich  (1915) 
2S8  U.  &  78,  69  L.  ed.  1211,  36  Sup. 
Ci  Rep.  682;  United  States  v.  Tapack 
(1916)  137  C.  C.  A.  39,  220  Fed.  445; 
United  States  v.  Rhodes  (1913)  212 
Fed.  613;  Roukous  v.  United  States 
(1912)  115  C.  C.  A.  255,  195  Fed.  353; 
Cohen  v.  United  States  (1907)  86  C. 
C.  A.  113, 167  Fed.  661;  United  States 
T.  Bayer  (1876)  4  Dill.  407,  Fed.  Cas. 
No.  14,547.  In  Tapack  v.  United 
States  (1915)  137  C.  C.  A.  39,  220  Fed. 
*45  (writ  of  certiorari  denied  in 
(1915)  238  U.  S.  627,  59  L.  ed. 
1496,  86  Sup.  Ct.  Rep.  664),  it  ap- 
pea  red  that  five  persons,  two  of 
wbom  were  members  of  a  bankrupt 
ec^artaership,  entered  Into  a  eonsplr- 
vy  to  conceal  certain  specified  fwp- 


•rty  from  the  trustee  in  bankruptcy 
of  the  partnership.  One  of  the  per- 
sons was  acquitted,  but  the  ot^er  four 
were  convicted.  It  was  held  that  a 
person  other  than  a  bankrupt  could 
commit  the  offense  by  conspiring  with 
him  to  commit  the  offense.  In  United 
States  Babinowich  (1916)  238  U.  & 
78,  69  L.  ed.  1211,  86  Sup.  Ct  Rep.  682, 
the  Indictment  embraced  six  defend- 
ants, three  of  whom  were  members  of 
a  partnership  which  had  on  hand  a 
large  amount  of  goods.  The  indict- 
ment recited  that  the  members  of  the 
partnership  and  the  other  three  de- 
fendants planned  that  the  partnership 
should  go  into  involuntary  bankrupt- 
cy, and  conspired  and  agreed  that  the 
members  of  the  partnership  should 
conceal,  while  bankrupts,  from  the 
trustee  in  bankruptcy,  certain  spec- 
ified property  belonging  to  the  estate 
in  bankruptcy.  It  also  alleged  overt 
acts.  A  demurrer  to  the  indictment 
was  sustained.  In  reversing  this  judg- 
ment the  court  held  that  while  it  was 
doubtful  whether  the  crime  of  conceal- 
ing property  belonging  to  the  bankrupt 
estate  from  the  trustee  could  be  per- 
petrated by  any  other  than  the  bank- 
rupt, a  person  could  be  guilty  of  con- 
spiring to  commit  the  offense.  See 
to  the  same  effect  United  States  v. 
Rhodes  (1918)  212  Fed.  613. 

In  United  States  v.  Bayer  (1876)  4 
Dill.  407,  Fed.  Cas.  No.  14,647,  it  ap- 
peared that  a  person  who  contemplated 
going  into  bankruptcy  conspired  with 
two  other  persons  to  dispose  of  some 
of  his  property  and  present  a  fic- 
titious claim  to  the  trustee  in  bank- 
ruptcy. Both  of  these  contemplated 
acts  were  carried  out,  and  the  bank- 
rupt failed  to  disclose  to  the  trustee 
such  fraudulent  disposition  or  the  fic- 
titiousness  of  the  claim  by  reason  of 
the  agreement  with  the  other  conspir- 
ators. An  indictment  against  all  the 
conspirators  was  sustained. 

In  Cohen  v.  United  States  (1907)  85 
C.  C.  A.  lis,  167  Fed.  661,  certiorari 
denied  in  (1907)  207  U.  S.  596,  52  L. 
ed.  357,  28  Sup.  Ct.  Rep.  261,  it  ap- 
peared that  several  persons  conspired 
to  conceal  from  the  trustee  certain 
property  of  a  corporation  which  they, 
as  part  of  their  scheme^  were  to  force 
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into  voluntary  bankruptcy.  It  was 
held  that  they  were  guilty  of  conspir- 
ing to  violate  the  Bankrupt  Law. 

That  case  was  followed  in  Roukous 
V.  United  States  (1912)  116  C.  C.  A. 
256,  195  Fed.  363,  modifyinsr  (1909) 
170  Fed.  110,  certiorari  denied  in 
(1912)  225  U.  a  710,  56  L.  ed,  1267,  82 
Sup.  Ct.  Rep.  840t  wherein  it  appeared 
that  several  persons  conspired  with  the 
president  of  a  corporation  for  the  con- 
cealment of  certain  specified  property 
of  the  corporation,  and  also  for  the  in- 
voluntary bankruptcy  of  the  corpora^ 
tion.  But  in  Johnson  v.  United  States 
(1907)  86  C.  C.  A.  399,  168  Fed.  69, 14 
Ann.  Cas.  15S,  it  appeared  that  tiie 
defendant  with  two  others  conspired 
that  one  of  them  should  file  a  petition 
in  voluntary  bankruptcy,  and  that  the 
petitioner  should  conceal  a  certain 
amount  of  his  s:oods  from  the  trustee. 
On  the  judgment  of  bankruptcy,  the 
defendant  was  appointed  trustee.  All 
three  were  indicted  for  conspiring  to 
conceal  property  from  the  trustee  in 
bankruptcy.  Defendant  moved  in  ar- 
rest of  judgment  on  the  ground  that 
he,  being  the  trustee  in  bankruptcy, 
could  not  be  convicted  of  conspiring 
to  conceal  from  himself  goods  of  the 
bankrupt.  The  motion  was  overruled. 
In  reversing  that  judgment  the  court 
held  that  while  a  person  could  be  held 
guilty  of  conspiring  to  commit  an  of- 
fense which  he  was  incapable  of  com- 
mitting, still  the  indictment  was  defec- 
tive in  ^at  it  charged  the  trustee,  one 
of  the  alleged  conspirators,  with  hav- 
ing knowledge  of  certain  property 
which  was  claimed  to  have  been  con- 
cealed from  him. 

I^anct  hj  oenaus  eanmeratov. 

In  United  States  v.  Stevens  (1890) 
44  Fed.  132,  it  was  held  that  persons 
who  were  not  census  enumerators 
could  be  convicted  of  conspiring  with 
an  enumerator  to  commit  the  offense 
of  fraudulent  insertion  by  an  enum- 
erator of  fictitious  names  in  a  census 
schedule. 

Fimnd  or  smbenlemsBt  \j  offieer  of 

bank. 

In  Chadwick  v.  United  States  (1905) 
72  C.  C.  A.  343,  141  Fed.  225,  it  was 
held  that  a  depositor  could  be  convict- 
ed of  conspiracy  with  the  officers  of  a 


national  bank  to  commit  the  offense 
of  unlawfal  certification  of  checks. 

In  United  States  v.  Martin  (1870)  4 
Cliff.  166,  Fed.  Cas.  No.  16,728,  the 
court  sustained  an  indictment  of  a 
person  not  connected  with  a  national 
bank  for  a  conspiracy  with  the  cashier 
of  such  a  bank  for  the  abstraction  of 
money  by  the  latter  in  violation  of  the 
National  Banking  Act 

Violation  of  White  Slare  Traffic  Act. 

A  prostitute  may  be  convicted  of 
conspiring  with  a  man  for  her  own 
interstate  transportation,  in  violation 
of  the  White  Slave  Traffic  Act  (36 
Stat  at  L.  826,  chap.  395,  §  2,  Comp. 
Stat  §  8813,  9  Fed.  Stat.  Anno.  2d  ed. 
p.  1409).  United  States  v.  Holte 
(1915)  236  U.  S.  140,  59  L.  ed.  604, 
L.R.A.1915D,  281,  35  Sup.  Ct.  Rep.  271. 
In  that  case  it  was  said :  "The  words 
of  the  Penal  Code  of  March  4,  1909, 
chap.  321,  §  37,  36  Stat  at  L.  1088, 
Comp.  Stat  §  10,201, 7  Fed.  Stat  Anno. 
2d  ed.  p.  534»  are,  ^conspire  to  commit 
an  offense  against  the  United  States,' 
and  the  argument  is  that  they  mean 
an  offense  that  all  the  conspirators 
should  commit;  and  that  the  woman 
could  not  commit  the  offense  alleged 
to  be  the  object  of  the  conspiracy. 
For,  although  the  Statute  of  1910  em- 
braces matters  to  which  she  could  be 
a  party,  if  the  words  are  taken  lit- 
erally, for  instance,  aiding  in  procur- 
ing any  form  of  transportation  for 
the  purpose,  the  conspiracy  alleged, 
as  we  have  said,  Is  a  conspiracy  that 
Laudenschleger  should  procure  trans- 
portation and  should  cause  the  woman 
to  be  transported.  Of  course,  the 
words  of  the  Penal  Code  could  be  nar- 
rowed, as  we  have  suggested,  but  in 
that  case  they  would  not  be  as  broad 
as  the  mischief,  and  we  think  it  plain 
that  they  mean  to  adopt  the  common 
law  as  to  conspiracy,  and  that  'com- 
mit' means  no  more  than  bring  about 
For,  as  was  observed  in  Drew  v.  Thaw 
(1914)  236  U.  S.  432,  59  L.  ed.  302,  86 
Sup.  Ct.  Rep.  137,  a  conspiracy  to  ac- 
complish what  an  individual  is  free  to 
do  may  be  a  crime,  .  .  .  and  even 
more  plainly  a  person  may  conspire 
for  the  commission  of  a  crime  by  a 
third  person.    We  will  assume  that 
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there  may  be  a  deflrree  of  co-operation 
that  woald  not  amount  to  a  crime,  as 
where  it  was  held  that  a  purchase  of 

spirituous  liquor  from  an  unlicensed 
vendor  was  not  a  crime  in  the  pur- 
chaser, although  it  was  in  the  seller. 
.  .  .  But  a  conspiracy  with  an  of- 
ficer or  employee  of  the  government 
w  any  other  for  an  offense  that  imly 


he  could  commit  has  been  held  foi 
many  years  to  fall  within  the  conspire 
mey  section,  now  §  37  of  tiie  Penal 
Code.  ...  So.  a  woman  may  con- 
spire to  procure  an  abortion  upon  her- 
self when,  under  the  law,  she  could 
not  commit  the  substantive  crime,  and, 
therefore,  it  has  been  held,  could  not 
be  an  accomplice."  B.  C.I4. 


E.  L.  WATKINS,  Admr.,  etc.,  of  W.  R.  Fischer,  Deceased,  Appt, 
HOME  LIFE  ft  ACCIDENT  INSURANCE  COMPANY  et  aL 

Atkanaaa  Supreme  Court  ^Januarif  80,  1910, 

(_  Ark.  — »  208  S.  W.  587.) 

Insnrance  —  death  in  common  disaster  —  ri|fht  to  proceeds  of  policy* 

L  Where  insured  and  beneficiary,  under  a  policy  providing  that  if  the 
beneficiary  shall  die  first,  the  interest  of  the  beneficiary  shall  vest  in  the 
insured,  perish  in  a  common  disaster,  without  evidence  as  to  which  died 
first,  the  proceeds  of  the  policy  go  to'  the  representatives  of  the  beneficiary, 
OB  tiie  theory  that  he  did  not  die  in  the  lifetime  of  the  insured. 
[See  note  on  this  gtieation  beginning  on  page  797.] 

Evidence  —  failure  to  sustain  burden 
of  proof  —  effect. 

4.  The  one  who,  having  the  bordffli 
of  proof  in  an  action,  fajls  to  sustain 
it,  suffers  defeat. 

[See  10  R.  C.  L.  89ft.3 
^  burden  of  proof  —  prior  death. 

5.  To  effect  a  change  of  beneficiary 
under  a  policy  providing  that  if  the 
beneficiary  die  before  insured*  the  inter- 
est of  the  beneficiary  shall  vest  in  the 
insured,  the  burden,  where  insured  and 
beneficiary  perish  in  a  common  disaster, 
rests  upon  the  representatives  of  the 
Insured  to  show  that  tlie  beneficiary 
died  first 


Evidence  —  presumption  of  snrvivor- 
■  ship. 

2.  When  two  or  more  persons  perish 
in  the  same  disaster,  and  there  is  no 
fact  or  circumstance  tending  to  prove 
which  survived'  the  other,  there  is  no 
presumption  whatever  on  the  subject, 
and  all  will  be  considered  to  have  per^ 
iahed  at  the  same  time. 

[See  8  R.  C.  L.  716.] 
lasorance — death  in  common  disaster 
—  survivorship, 

S.  The  rule  that  there  te  no  ]ve* 
ftomption  of  survivorship  in  a  common 
disaster  applies  where  insured  and  tiie 
beneficiary  died  in  a  common  disaster. 


Appeal  by  claimant  from  a  decree  of  Pulaski  Chancery  Court  (Marti- 
nean,  Ch.)  in  favor  of  a  rival  claimant  in  an  interpleader  proceeding  to 
determine  ownership  of  the  proceeds  of  a  life  insurance  policy.  Af- 
Prmed. 


Statement  by  Hart;  J.: 

This  was  a  bill  of  interpleader 
filed  in  the  chancery  court  by  the 
Home  Life  &  Accident  Insurance 
Company,  in  which  it  stated  that 
there  were  rival  claimants  to  the 
proceeds  of  a  policy  of  insurance. 


and  that  it  did  not  know  to  which 
of  them  it  should  make  payment.  It 
offered  to  pay  the  proceeds  of  the 
policy  into  the  registry  of  the  court, 
and  asked  that  the  claimants  be 
made  parties  to  the  suit  to  the  end 
that  their  contest  might  be  settled. 
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Each  claimant  filed  an  answer 
claiming  the  proceeds  of  the  policy. 
The  material  facts  are  as  follows : 

The  Home  Life  &  Accident  bisur- 
ance  Company  is  an  old  line  insur- 
ance company  doing  business  in  the 
state  of  Arkansas,  and  on  the  13th 
day  of  February,  1917,  it  issued  a 
policy  of  life  insurance  to  W.  B. 
Fischer  in  the  sum  of  $5,000,  and 
J.  £.  Fischer,  his  son,  was  named  in 
the  policy  as  the  beneficiary.  On 
the  eveningr  of  the  8th  day  of  Janu- 
ary, 1918,  during  the  life  of  the 
policy,  W.  R.  Fischer  and  J.  E. 
Fischer  were  both  shot  from 
ambush  in  Montgomery  county, 
Arkansas,  and  instantly  killed. 
Their  bodies  were  found  lying  in 
the  road  the  next  morning,  riddled 
with  buckshot  and  rifie  bsJls.  The 
bodies  were  found  about  9  o'clock 
in  the  morning  of  January  9,  1918, 
and  were  lying  in  a  mudhole,  with 
ice  frozen  around  the  bodies. 

A  witness  testified  that  he  heard 
a  volley  of  gunshots  at  about  6:30 
on  the  evening  of  January  8,  1918, 
and  in  a  few  seconds  he  heard  an- 
other voUey  of  eighteen  or  twenty 
shots.  He  was  in  his  house,  and  the 
shooting  occurred  in  the  vicinity  of 
where  the  bodies  were  found. 

Another  witness  testified  that  late 
in  the  evening  before  they  were 
shot,  he  saw  W.  R.  and  J.  E.  Fischer 
riding  in  a  buggy  toward  the  place 
where  they  were  found  dead  the 
next  morning;  that  he  saw  them  be- 
tween sundown  and  dark,  and  they 
were  about  3  miles  from  where  they 
were  found  dead.  There  was  noth- 
ing to  indicate  which  one  died  first. 
The  policy  contained  the  follow- 
ing: "Any  designated  beneficiary 
may  be  changed  by  the  Insured  dar- 
ing the  continuance  of  this  policy, 
by  filing  with  the  company  a  writ- 
ten request  therefor,  accompanied 
by  this  policy,  such  change  to  take 
effect  upon  the  indorsement  of  the 
same  on  the  policy  by  the  company, 
whereupon  all  interest  of  the  form- 
er beneficiary  shall  cease;  provided 
that  no  such  change  of  beneficiary 
shall  be  had  if  the  policy  or  any  in- 
terest therein  be  assigned  at  the 


time  of  such  change.  If  any  bene- 
ficiary shall  die  before  the  insured 
the  interest  of  such  beneficiary  shall 
vest  in  the  insured." 

The  administrator  of  the  estates 
respectively  of  W.  R.  Fischer,  de- 
ceased, and  J.  E.  Fischer,  deceased, 
each  filed  an  answer  claiming  the 
proceeds  of  the  policy.  The  chan- 
cellor made  a  general  finding  in 
favor  of  the  administrator  of  the 
estate  of  J.  E.  Fischer,  deceased, 
and  it  was  decreed  that  the  pro- 
ceeds of  the  policy  be  paid  to  him 
as  such  administrator.  The  ad- 
ministrator of  the  estate  of  W.  B. 
Fischer,  deceased,  has  appealed  to 
this  court. 

Messrs.  C.  E.  Johnson  and  S.  S. 
Langley  for  appellant. 

Messrs.  Otis  Gilleylan  and  Car- 
michael  &  Bxwika  for  appellees. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

-   The  evidence  shows  that  W.  B. 

Fischer  and  J.  E.  Fischer  were  rid- 
ing together  in  a  buggy  late  in  the 
evening  on  the  8th  of  January,  1918, 
and  were  shot  from  ambush  and  in- 
stantly killed.  Their  bodies  were 
found  the  next  morning  lying  in  the 
frozen  ground,  and  numerous 
charges  of  buckshot  appeared  to 
have  been  fired  into  their  bodies. 
There  is  nothing  whatever  in  the 
proof  to  indicate  which  one  died 
first.  It  is  well  settled  at  common 
law  that  when  two  or  more  persons 
perish  in  the  same  disaster,  and 
there  is  no  fact  or  Eviae»ce- 

CirCUmstUlCe    tend-  prcanmptloa  off 

ing  to  prove  which 
survived  the  other,  there  is  no  pre- 
sumption whatever  on  the  subject. 
The  law  treats  the  case  as  one  to  be 
established  by  evidence,  and,  in  the 
absence  of  proof  tending  to  show 
which  one  died  first,  all  will  be  con- 
sidered to  have  perished  at  the  same 
moment,  not  'because  that  fact  is 
presumed,  but  because  from  failure 
to  prove  it  the  actual  survivorship 
is  un  ascertainable,  and  property 
rights  must  be  settled  as  if  death 
occurred  to  all  at  the  same  time.  8 
R.  C.  L.  p.  716;  Young  Women's 
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luaraaee— 
«c«tk  !■  eMi- 

mon  disaster. 


(—  Ark.  —, 

Christian  Home  v.  French,  187  U. 
S.  401,  47  L.  ed.  233,  23  Sup.  Ct. 
Bep.  184;  1  Greenl.  Ev.  16th  ed.  § 
80,  p.  126;  Lawson,  Presumptive 
£v.  p.  298;  United  States  Casualty 
Co.  V.  Kacer,  169  Mo.  301,  58  L.RA. 
436,  69  S.  W.  370,  92  Am.  St.  Bep. 
641;  Re  Wilbor,  51  L.RJ^.  863,  and 
note  (20  R.  I.  126,  78  Am.  St.  Rep. 
842,  37  Atl.  634),  and  St.  John  v. 
Andrews  Institute,  191  N.  Y.  254, 
83  N.  E.  981,  14  Ann.  Cas.  708. 

The  rule  that  there  is  no  pre- 
sumption of  survivorship  in  a  com- 
mon  disaster  ap- 
plies where  the  in- 
sured and  benefi- 
ciary died  in  a  com- 
14  R.  C.  L.  p.  1880. 
hi  the  absence  of  any  presumption 
18  to  -which  died  first,  the  law  re- 
quires evidence  as  a  foundation  for 
action  in  the  matter.   The  burden 
of  proof  is  ^w^s  upon  him  who 
has  the  affirmative,  and  if  he  fails 
to  discharge  it  with  evidence  legally 
sufficient  for  the  purpose  he  must 
bti<«m«-        suffer  d^eat.  The 
uu>r«  to  >m».    adversary  party 
S^Mwl*'    succeeds,  not  upon 
proof  of  his  own 
case,  but  by  reason  of  the  absence 
of  evidence  on  the  part  of  him  who 
has  the  burden  of  proof.    The  au- 
tiiorities  are  divided  upon  the  ques- 
tion of  where  the  burden  of  proof 
lies  in  cases  like  this.  In  some  of 
the  cases  it  is  held  that  the  contract 
in  policies  like  the  one  in  the  pres- 
ent case  is  made  conditional  on  the 
beneficiary   surviving,    and  that, 
there  being  no  presumption,  in 
case  of  death  from  a  common  dis- 
aster, that  the  beneficiary  has  sur- 
rived  the  insured,  the  burden  of 
proof  is  upon  the  representatives  of 
tile  beneficiary,  because  the  con^- 
tlonal  benefit  becomes  absolute  only 
upon  proof  of  actual  survivorship. 
Middeke  v.  Balder,  198  III  590,  69 
L.R.A.  653,  92  Am.  St  Rep.  284, 64 
N.  E.  1002,  and  Males  v.  Sovereign 
Camp,  W.  W.  80  Tex.  CSv.  App.  184, 
70  S.  W.  108.  Other  cases  hold  that 
the  result  is  the  same  as  though  the 
insured  died  first,  on  the  theory  that 
the  beneficiary  did  not  die  in  the 


79ft 


cos  a.  w.  sai.) 

lifetime  of  the  insured.  Cowman  v. 
Rogers,  73  Md.  403,  10  LJt.A.  560, 
21  Ati.  64,  United  States  Casualty 
Co.  v.  Kacer,  169  Mo.  301,  68  L.R.A. 
436,  92  Am.  St.  Rep.  641,  69  S.  W. 
370,  and  Paul  v.  Hulick,  18  App.  D. 
C.  9. 

We  think  the  latter  rule  is  more 
in  accord  with  the 
trend  of  our  de-  de>tb  in  e»n- 
cisions.    It  is  true  Scht^to^nT' 
that  in  Franklin  L. 
Ins.  Co.  V.  Galligan,  71  Ark.  295, 
100  Am.  St.  Rep.  73,  73  S.  W.  102, 
and  other  cases,  the  court  held  that 
the  contract  of  insurance  measures 
the  rights  of  one  and  the  obligations 
of  the  other  party,  and  that  the  in- 
sured may  dunge  the  beneficiary 
when  he  is  authorized  to  do  so 
the  policy  itself. 

It  is  insisted  by  counsel  for  the 
appellant  that  these  cases  are  au- 
thority for  their  position  that  the 
burden  of  proof  is  upon  appellee  in 
the  present  case  because  they  hold 
that  the  beneficiary  has  no  vested 
interest  in  the  policy.  It  by  no 
means  follows  that  beeause  the  ben- 
eficiary has  no  vested  interest  that 
the  burden  of  proof  should  be  cast 
upon  him.  In  the  case  of  Sovereign 
Camp,  W.  W.  V.  Israel.  117  Ark.  121, 
173  S.  W.  856,  the  court  quoted  with 
approval  the  following:  "It  cannot 
be  said  that  a  beneficiary  named  in 
a  certificate  has  no  ri^ts  therein 
because  he  has  no  vested  rights. 
The  beneficiary  has  a  right  to  the 
proceeds  of  the  certificate  of  insur- 
ance, subject  to  the  right  of  the' 
member  to  change  the  beneficiary 
according  to  the  terms  of  the  by- 
laws and  regulations  of  the  society, 
which  are  a  part  of  the  contract  of 
insurance;  and  the  right  of  the  ben- 
eficiary to  have  this  contract  car- 
ried out  in  the  manner  provided  for 
is  as  binding  upon  the  member  as 
his  right  to  change  the  beneficiary 
is  binding  upon  the  beneficiary  and 
the  society.  The  power  reserved  to 
the  member  to  change  the  bene- 
ficiary qualifies  the  right  of  the 
beneficiary  in  the  contract.  It 
makes  the  interest  of  the  beneficiary 
a  mere  expectancy  while  the  power 
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to  revoke  the  appointment  con- 
tinues ;  but  this  expectancy  becomes 
an  absolute  right  upon  the  death  of 
the  member,  unless  he  has  in  the 
manner  prescribed  defeated  it  by 
the  affirmative  act  of  chanfirinsr  the 
beneficiary." 

It  is  not  claimed  that  the  insured 
changed  the  beneficiary  during  his 
lifetime.  Indeed,  the  statement  of 
facts  shows  the  contrary  to  be  true. 
We  have  copied  in  it  tibe  clause  of 
the  policy  with  reference  to  a 
change  of  the  beneficiaries,  and  it 
need  not  be  repeated  here.  In  it  the 
insured  reserved  in  the  contract  of 
insurance  the  power  of  substitution 
of  beneficiaries,  but  did  not  exer- 
cise it.  The  policy  provides  that, 
upon  change  of  beneficiaries  upon 
application  of  the  insured,  the  same 
shall  take  effect  upon  the  indorse- 
ment thereof  in  die  policy  by  the 
company.  The  policy  was  intro- 
duced in  evidence,  and  does  not 
show  any  change  of  beneficiaries  in 
accordance  with  this  provision.  The 
clause  relied  on,  therefore,  is  the 
following :  "If  any  beneficiary 
shall  die  before  the  insured,  that 
the  interest  of  such  beneficiary  shall 
vest  in  the  insured." 

This  provided  for  a  substituted 
beneficiary  in  case  of  the  death  of 
the  primary  one.  The  beneficiary, 
therefore,  had  a  qualified  interest  in 
the  policy,  and  his  death  in  the  life- 
time of  the  insured  is  therefore  a 
condition  which  must  ^st,  and 
wr^t^i^^^^         niwst  be  shown  to 

bwrdcn  or  proof  eXlSt,  befOFB  the 
-prior  death.         ^^j^^  ^^^y 

sequent  beneficiary  can  be  asserted. 
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J.  E.  Fischer  was  the  beneficiary 
named  in  the  policy,  and  under  its 
terms  his  representative  had  a 
prima  facie  title  to  the  fund.  In 
this  case  by  the  terms  of  the  policy 
itself  the  substituted  beneficiary 
could  only  take  in  case  the  insured 
survived  the  beneficiary.  It  is  not 
a  case  of  where  the  beneficiary  takes 
in  the  event  he  survives  the  insured. 
The  insured  and  the  beneficiary 
both  died  in  the  same  disaster. 
There  is  no  proof  as  to  which  one 
died  first.  Until  it  is  shown  that 
the  beneficiary  died  in  the  lifetime 
of  the  insured,  we  think,  according 
to  the  terms  of  the  policy  of  insur- 
ance, the  fund  is  payable  to  the  rep- 
resentative of  the  beneficiary,  be- 
cause it  is  only  in  the  event  of  the 
death  of  the  named  beneficiary  in 
the  lifetime  of  the  insured  that  the 
heirs  of  the  insured  can  take. 

It  follows  that  the  decree  must  be 
affirmed. 


NOTE. 

A  comparison  of  the  holding  that 
the  representatives  of  the  first  ben- 
eficiary in  an  insurance  poli<7  take  the 
insurance  in  preference  to  the  second 
beneficiary  or  his  representatives, 
even  though  the  second  beneficiary  is 
the  insured,  where  there  is  no  proof  of 
survivorship  of  either  the  insured  or 
the  first  beneficiary,  as  expounded  b> 
the  court  in  the  reported  case  (Wat- 
KiKS  V.  Home  Life  &  Accl  Ins.  Co. 
ante,  791),  and  the  holding  to  the 
contrary  by  the  court  in  HcGowiN 
Meneken  is  made  in  tiie  note  follow- 
ing the  latter  case,  post,  797. 


ANDREW  C.  McGOWIN,  Admr.,  etc.,  of  Frank  B.  Tesson,  Deceased, 

Respt, 

V. 

S.  STANWOOD  MENKEN,  Admr.,  etc.,  of  Alice  E.  Tesson,  Deceased,  Appt. 

New  Tor'k  Court  of  A.ppeal»  —  May  2S,  1018. 
(223  N.  Y.  609, 119  N.  E.  877.) 

Insurance  —  life  —  common  disaster  —  proving  survivorship. 

To  recover  under  a  policy,  the  proceeds  of  which  are  payable  to  the  wife 
if  living  at  the  death  of  insured,  otherwise  to  his  estate,  her  representative 
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must,  in  case  both  perish  in  ft  common  ^saster,  prove  that  she  snrvived 

htm, 

(560  note  on  thit  question  heginnitig  on  page  797.] 


Appeal  by  the  administrator  of  the  deceased  wife  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court,  First  Department,  in  favor  of 
fhe  administrator  of  the  deceased  husband,  entered  upon  the  submission  of 
«  controversy  as  to  the  disposition  of  the  proceeds  of  insurance  policies 
Qpon  his  life.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R.  B.  Knowles,  C.  Ames    8  Misc.  506.  28  N.  Y.  Supp.  766;  Cole 


Brooks,  and  William  C  Armstroiv  for 

appellant. 

Messrs.  Stewart  ft  Shearer,  for  re- 
spondent: 

The  life  insurance  policies  issued  to 
Frank  B.  Tesson  were  New  York  con> 
tracts,  and  the  riifhts  of  the  benefi- 
ciary and  the  distribution  of  the  pro- 
ceeds tiiereunder  should  be  decided 
accordinfir  to  the  law  of  the  state  of 
New  York. 

Hyde  v.  Goodnow,  8  N.  Y.  266;  Cen- 
tral Nat  Bank  t.  Hume,  128  U.  S.  195, 
207,  32  L.  ed.  870,  876,  9  Sup.  Ct.  Rep. 
41;  Wayman  v.  Southard,  10  Wheat. 
4S,  6  L.  ed.  264;  Napier  v.  Bankers'  L. 
Ins.  Co.  61  Misc.  283,  100  N.  Y.  Supp. 
1OT2;  Miller  v.  Campbell,  140  N.  Y. 
457,  35  N.  E.  661. 

In  the  state  of  New  York  there  is 
no  presumption  of  survivorship  or 
simultaneous  death  in  the  case  of  per- 
sons who  perish  in  a  common  disaster. 

Newell  V.  Nichols,  76  N.  Y.  78,  31 
Am.  Rep.  424. 

Where  there  is  no  evidence  as  to 
which  of  two  persons  dying  in  a  com- 
mon disaster  perished  first,  the  courts 
will  dispose  of  property  rights  as 
though  death  occurred  at  the  same 
time. 

Middeke  v.  Balder,  198  III.  690,  59 
LB.A.  663,  92  Am.  St  Rep.  284,  64 
K.  E.  1002;  Russell  t.  Hallett  23  Kan. 
276;  Young  Women's  Christian  Home 
T.  French,  187  U.  S.  401,  47  L.  ed.  233, 
2S  Sup.  Ct  Rep.  184;  Dunn  v.  New 
Amsterdam  Casualty  Co.  141  App.  Div. 
478,  126  N.  Y.  Supp.  229. 

The  interest  of  the  wife  was  condi- 
tioned on  her  surviving  the  assured, 
and  the  insurance  money  becomes  part 
of  the  estate  of  the  assured  as  though 
no  such  beneficiary  had  been  named, 
unless  the  representative  of  the  wife 
proves  that  the  assured  died  first 

Southwell  V.  Gray,  35  Misc.  740,  72 
N,  Y.  Supp.  342;  Lane  v.  De  Mets,  59 
Hun,  462,  13  N.  Y.  Supp.  847;  Wald- 
heim  v.  John  Hancock  Mut  L.  Ins,  Co. 


V.  Knickerbocker  L.  Ins.  Co.  63  How. 
Pr.  442;  Re  Fowlea,  176  App.  Div.  637, 
163  N.  Y.  Supp.  873;  Fuller  v.  Linzee, 
135  Mass.  468. 

The  burden  of  proof  of  survivor- 
ship  of  Alice  E.  Tesson  is  upon  her 
next  of  kin,  and  in  the  absence  of  such 
proof  the  amount  payable  on  such  pol- 
icies must  be  paid  to  the  next  of  Icin 
of  Frank  B.  Tesson,  deceased. 

Clymer's  Estate,  16  W.  N?  C.  86; 
Wing  V.  Augrave,  8  H.  L.  Cas.  182,  11 
Eng.  Reprint  397,  80  L.  J.  Ch.  N.  S. 
65,  8  Eng.  Rul.  Cas.  619;  Underwood 
V.  Wing.  19  Beav.  459,  62  Eng.  Reprint, 
428,  4  De  G.  M.  &  G.  633,  43  Eng.  Re- 
print, 656,  3  £q.  Rep.  794,  24  L.  J.  Ch. 
N.  S.  293,  1  Jur.  N.  S.  169,  8  Week. 
Rep.  228;  I^hman  v.  Lehman,  214  Pa. 
344,  64  Atl.  598;  Knight  Templars  & 
M.  Mut  Aid  Asso.  v.  Green,  79  Fed. 
461;  Young  Women's  Christian  Home 
V.  French,  187  U.  S.  401.  47  L.  ed.  283, 
28  Sup.  Ct  Rep.  184. 

Mr.  Jamea  6.  Dale  also  for  respond- 
ent 

McLan^hlin,  J.,  delivered  the  opin- 
ion of  the  court: 

Frank  B.  Tesson  and  his  wife, 
Alice  E.,  were  lost  at  sea  on  the  7th 
of  May,  1915,  when  the  Lusitania 
was  sunk.  At  the  time  of  his  death 
he  held  three  policies  of  insurance 
upon  his  life,  issued  by  the  Elquit- 
able  Life  Assurance  Society  of  the 
United  States,  each  payable,  upon 
his  death,  to  his  widow,  if  living;  if 
not,  then  to  his  executors,  adminis- 
trators, or  assigns,  with  the  right 
on  his  part  to  change  the  beneficiary 
if  he  so  desired.  The  respective  ad- 
ministrators of  the  estates  of  Mr. 
and  Mrs.  Tesson  claimed  the  pro- 
ceeds of  these  policies.  The  Assur- 
ance Society,  desiring  to  be  relieved 
from  liability,  paid  the  money  into 
court,  and  the  administrators  there- 
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upon,  upon  an  agreed  statement  of 
facts,  submitted  their  respective 
claims  to  the  appellant  division, 
which  held  that  Mr.  Tesson's  ad- 
ministrator was  entitled  to  such 
fund.  Judgment  was  rendered  to 
this  effect,  from  which  Mrs.  Tes- 
son's  administrator  appeals  to  this 
court. 

In  case  of  the  death  of  two  or 
more  persons  in  a  common  disaster, 
there  is  no  presumption  either  of 
survivorship  or  simultaneous  death. 
Newell  V.  Nichols,  75  N.  Y.  78.  31 
Am.  Rep.  424;  St.  John  v.  Andrews 
Institute,  117  App.  Dir.  698, 102  N. 
Y.  Supp.  808,  affirmed  in  191  N.  Y. 
254,  83  N.  E.  981,  14  Ann.  Cas.  708. 
In  the  submission  the  parties  agreed 
it  cannot  be  proved  which  one  sur- 
vived the  other.  Under  such  cir- 
cumstances, by  the  express  terms  of 
the  policies,  the  proceeds  belong  to 
the  husband's  estate.  Mrs.  Tesson'a 
right  thereto  depended  upon  her 
survivingr  her  husband.  The  pro- 
vision in  each  policy  is  that  the 
society  will  pay,  upon  receiving 
proof  of  the  death  of  Mr.  Tesson, 
"$5,000  ...  to  his  wife,  Alice  E. 
Tesson,  if  living ;  if  not,  then  to  the 
assured's  executors,  administrators, 
or  assigns."  Survivorship  of  the 
wife,  therefore,  was  a  condition 
precedent  to  her  taking.  Had  her 
administrator  brought  an  action 
against  the  society,  he  would  have 
had  to  prove,  in  order  to  recover, 
hot  only  the  issuance  of  the  policies, 
but  the  death  of  Mr.  Tesson  prior 
to  that  of  his  wife.  Failing  in  ^is, 
a  recovery  could  not  have  been  had. 
The  same  result  follows,  so  far  as 
the  claim  of  her  estate  is  con- 
cerned, from  the  submission.  The 
burden    of   proving  survivorship 

iKiarancc-iKe  \ipon  her  ad- 

-^•MmoB  Aim-      ministrator,  since 

tStaS^Si^iSf"  claim  is  through 
her.  Not  being  able 
to  make  such  proof,  the  proceeds  go, 
as  the  parties  obviously  intended 
they  should  when  the  policies  were 
issued,  to  the  representatives  of  the 
insured,  who  take  under  the  poli- 
cies, and  not  under  a  survivorship. 
Dunn  V.  New  Amsterdam  Casualty 


Co.  141  App.  Div.  478,  126  N.  Y. 
Supp.  229;  Fuller  v.  Linzee,  135 
Mass.  468;  Hildenbrandt  v.  Ames, 
27  Tex.  Civ.  App..  377,  66  S.  W.  128. 

In  the  Massachusetts  case  the  in- 
surance company  promised  to  pay 
the  sum  insured  to  the  wife  or  as- 
signs within  ninety  days  after  due 
notice  and  proof  of  death  of  the  hus- 
band, and,  in  case  she  should  die 
first,  then  the  amount  of  the  insur- 
ance should  be  payable  to  their 
children.  The  husband,  wife,  and 
all  of  the  children  were  lost  at  sea, 
and  there  was  no  direct  evidence  as 
to  which  survived  the  other.  The 
court  held'  that  the  interest  of  the 
wife,  under  the  policy,  was  contin- 
gent upon  her  surviving  her  hus- 
band, and  that  neither  her  assigns 
nor  personal  representatives  could 
show  any  right  to  the  insurance 
money,  except  upon  proof  of  such 
survivorship. 

In  reaching  the  conclusion  that 
the  estate  of  Mrs.  Tesson  is  not  en- 
titled to  the  proceeds  of  the  policies. 
United  States  Casualty  Co.  v. 
Kacer,  169  Mo.  301,  58  L.R.A.  436, 
92  Am.  St.  Rep.  641,  69  S.  W.  870, 
has  not  escaped  my  attention.  The 
decision  in  that  case  seems  to  have 
been  put  upon  the  ground  that  the 
beneficiary  had  a  vested  interest, 
subject  to  being  devested  by  death 
prior  to  the  insured,  and  for  that 
reason  the  court  held  that  the  bur- 
den was  upon  the  representatives  of 
the  insured  to  prove  his  survivor- 
ship. I  have  been  unable  to  adopt 
the  reasoning  which  led  the  court  to 
that  conclusion.  There  ^e  policy- 
was  payable  to  the  beneficiary,  if 
living  at  the  time  of  the  death  of 
the  insured,  who  did  not  have  the 
right  to  change  the  beneficiary.  In 
this  respect  the  case  is  distinguish- 
able from  the  one  now  before  us. 
Mrs.  Tesson  did  not  have  a  vested 
interest.  All  she  had  was  an  expect- 
ancy, subject  to  be  defeated  by  the 
assured's  designating  another  ben- 
eficiary or  failure  on  her  part  to 
survive  him.  Lane  v.  De  Mets,  59 
Hun,  462,  13  N.  Y.  Supp.  347. 

I  am  of  the  opinion  that  the  judfi:- 
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ment  of  the  Appellate  Division  is  Hiscock,  Ch.  J.,  and  Cuddeback, 
right,  and  should  be  affirmed,  with  Cardozo,  Pound,  Cnuw^  and  An- 
costB.  drews,  JJ.,  concur. 

/ 

ANNOTATION. 

Oi^wntiMi  of  life  iiuiiraiice  which,  by  terms  of  policy,  b  dependent  upon 
warmonhap,  where  there  u  no  preramptKm  or  proof  of  warrivonhip* 


I.  Introduction,  797. 

IL  General  rale,  798. 
m.  Interpretatwn  of  contracts,  799. 
IV.  niustrations  ci  Tanons  wording^ 
803. 

I.  Introduction, 

The  insurance  cases,  in  which  the 
facts  meet  the  conditions  of  the  sub- 
ject of  this  note,  are  all  cases  in  which 
the  insured  and  the  beneficiary  per- 
ished in  a  common  disaster.  The  note 
inclades  cases  in  which  the  contract 
was  a  certificate  for  deatii  braefits  in 
a  mtttual  benefit  association,  as  well 
«s  tiiose  inTOlving  any  sort  of  life  in- 
anrance  policy. 

At  common  law  there  is  no  presump- 
tion of  survivorship  arising  from  the 
S8^  sex,  etc.,  of  persons  who  perish 
in  a  common  disaster,  so  that  any 
claimant  upon  wh<nn  tiie  law  places 
the  burden  of  proving  that  one  of  the 
persons  snrvived  the  other  will  fail 
in  his  claim  unless  he  can  prove  aur^ 
vivorship  by  circumstances,  witnesses, 
■or  otberwisa  The  courts  in  all  of  the 
cases  cited,  infra,  as  well  as  in  many 
cases  not  within  the  scope  of  the  note, 
have  held  that  such  is  the  rule  at  com- 
mon law.  The  rule  is  too  broad  for 
fiihaaatlve  annotatUm  her^  and  it  is 
asBomed  to  be  correct  The  eonditions 
«f  tiie  question  here  annotated  elim- 
inate the  possibility  of  any  claimant's 
proving  survivorship,  and  limit  the 
scope  to  cases  concerning  claimants 
for  the  proceeds  of  life  insurance  pol- 
icies. So  that  the  question  is  nar- 
rowed down  to  one  of  placing  the 
harden  of  proof,  as  that  claimant  upon 
whom  the  law  casts  the  burden  of 
proving  survivorship  must  fail  in  his 
elaimi  To  this  extent  all  of  the  courts 
agree,  but  they  are  not  in  absolute 
harmony  on  the  question  of  where  the 
harden  of  proof  of  survivorship  is 
legally  placed,  and  so  they  reach  dif- 
ferent conclusions.    The  weight  of 


authority  is,  however,  that,  as  between 
the  representatives  of  the  beneficiary 
and  those  named  as  second  benefit 
claries,  the  burden  of  proving  surviv- 
orship of  the  beneficiary  over  the 
insured  rests  upon  the  former,  so  that 
the  latter  are  entitled  to  the  proceeds. 

Gases  like  Grand  Lodge,  A.  0.  U.  W. 
V.  Miller  (1908)  8  CaL  App.  25,  96  Fac. 
22,  where  it  appeared  that  a  statute 
had  been  enacted  which  raised  pre- 
sumptions of  survivorship  where  there 
was  no  proof  on  the  question,  are  not 
in  point  in  this  note.  And  cases  in 
which  a  claimant  was  able  to  and  did 
show  facts  or  circumstances  sufficient 
to  prove  survivorship  are  also  exclud- 
ed by  the  conditions  of  the  subject. 

In  the  following  cases  it  has  been 
held  that  the  common  law,  as  above 
stated,  is  correct,  that  the  rule  of  no 
presumption  is  applicable  to  claimants 
of  tiie  proceeds  of  life  insurance  pol- 
icies, where  the  insured  and  the  ben- 
eficiary are  both  deceased,  there  being 
no  proof  of  survivorship  between  th«n, 
and  that  the  claimant  upon  whom  the 
law  casts  the  burden  of  proving  sur- 
vivorship must  fail  in  his  claim: 

Arfcansaa — Watkins  v.  Homb  Lav 
&  Acci.  Ins.  Co.  (reported  herewith) 
ante,  791. 

Ullnois.— Hidddce  v.  Balder  (1902) 
198  111.  690,  69  LJR.A,  653,  92  Am.  St 
Rep.  284,  64  N.  E.  1002,  affirming 
(1901)  98  111.  App.  626,  which  was  a 
second  appeal  in  the  case  reported  in 
(1900)  92  111.  App.  227. 

Maryland.  —  Cowman  v.  Rogers 
(1891)  78  Md.  408,  10  LJLA.  660^  21 
Atl.  64. 

HassachoBetts. — Fuller  Linaee 

(188S)  135  Mass.  468. 

MiMouri. — ^United  States  Casualty 
Co.  V.  Eacer  (1902)  169  Mo.  301,  68 
L.R.A.  437,  92  Am.  St.  Rep.  641,  69  S. 
W.  370 ;  Supreme  Council,  R.  A.  v.  Kac- 
er  (1902)  96  Mo.  App.  93,  69  S.  W.  67L 
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New  York. — MgGowin  v.  Menken 
(reported  herewith)  ante,  794; 
Moehrinff  t.  Mitchell  (1845)  1  Barb. 
Ch.  264  (doubtful  holding  on  this 
point) ;  Dunn  t.  New  Amsterdam  Cas- 
ualty Co,  (1910)  141  App.  Div.  478, 
126  N.  Y.  Supp.  229;  Re  Hammer 
(1917)  101  Misc.  351,  168  N.  Y.  Supp. 
688. 

Texas.— Faden  v.  Briscoe  (1891)  81 
Tex.  563, 17  S.  W.  42  (holding  not  clear 
on  point,  see  quotation,  infra) ;  Hild- 
enbrandt  v.  Ames  (1901)  27  Tex.  Civ. 
App.  377,  66  S.  W.  128;  Males  v.  Sov- 
ereign Camp,  W.  W.  (1902)  80  Tex. 
Civ.  App.  184,  70  S,  W.  108. 

It  should  be  noted  that  the  contest 
in  most  of  the  cases  already  cited  was 
not  between  those  who  take  in  the 
riffht  of  the  beneficiary,  and  those  who 
take  in  the  right  of  the  insured  as 
such,  but  rather  between  the  former 
and  the  second  beneficiary.  In  per- 
haps most  of  the  cases  the  insured  or 
his  estate  was  the  second  beneficiary, 
but  the  claim  is  seldom  based  upon 
his  rights  as  the  insured.  (In  the 
Massachusetts  case  cited  supra,  the 
contest  was  between  the  estate  of  the 
insured  as  such  and  the  represent- 
atives of  the  first  beneficiary,  and  in 
the  Texas  case,  Hildenbrandt  v.  Ames, 
cited,  supra,  the  conrt  seemed  to  re- 
gard the  contest  in  this  light  See  dis- 
cussion of  these  cases,  infra.)  This 
distinction  is  not  important  in  consid- 
ering the  various  positions  taken  by 
the  courts  in  the  interpretation  of  the 
contracts  that  are  held  to  place  the 
burden  of  proof,  for  the  reason  t^at 
if  the  burden  of  proving  survivorship 
is  placed  upon  the  beneficiary's  rep- 
resentatives, they  cannot  take  the  in- 
surance money,  no  matter  how  the  oth- 
er claimant  is  regarded.  The  great 
weight  of  authority  is  to  the  eifect  that 
the  second  beneficiary  or  the  estate  of 
the  insured  takes  the  money  in  pref- 
erence to  the  representatives  of  the 
first.  Where  both  beneficiaries  perish 
witii  the  insured  and  no  others  are 
named,  the  question  might  arise  as  to 
whether  the  representatives  of  the 
second  have  a  better  right  than  those 
of  the  first.  The  question  has  not  been 
decided.  It  was  suggested  in  Fuller 
V.  liinzee  (1883)  186  Mass.  468,  infra, 


where  the  first  beneflciuy  was  the 
wife  oi  the  insured,  and  their  children 
were  second,  all  perishing  in  a  com- 
mon disaster;  but  as  the  represent- 
atives of  the  children  were  not  claim- 
ing, and  the  court  held  that  the  wife's 
representatives  must  fail,  the  money 
went  to  the  insured's  administrators, 
and  the  point  under  con8iderati<ni  was 
not  decided.  It  could  have  arisen 
in  Watkins  v.  Hohe  Life  ft  Acci.  Ins. 
Co.  (reported  herewith)  ante,  791, 
but  since  the  court  took  the  position 
that  the  representatives  of  the  first 
beneficiary  need  not  assume  the  bur- 
den of  proof,  the  point  could  not  arise. 
The  court,  in  Cowman  v.  Rogers 
(1891)  78  Md.  403,  10  L.R.A.  560,  21 
Atl.  64,  infra,  took  the  same  position^ 
though  perhaps  upon  a  different 
ground,  and  thus  avoided  the  necessity 
of  deciding  the  question  here  dis- 
cussed. 

tl.  Qeneral  rule. 
The  great  weight  of  authority  sup- 
ports the  view  that  if,  in  a  life  insur- 
ance policy  or  in  the  laws  of  a  mutual 
benefit  association,  a  second  benefi- 
ciary is  provided,  to  take  on  failure  of 
the  beneficiax7  named  in  the  contract, 
who  may  be  called  the  first  beneficiary, 
the  personal  or  legal  representatives 
of  the  first  beneficiary  must,  as  against 
the  second  beneficiary  or  the  rep- 
resentatives of  the  insured,  assume 
the  burden  of  proving  that  the  first 
beneficiary  survived  the  insured,  at 
least  where,  by  the  terms  of  the  policy, 
the  first  beneficiary  does  not  have  a 
vested  interest  prior  to  the  death  of 
the  insured,  and  in  the  absence  of  such 
proof  of  survivorship,  the  insurance 
money  is  payable  to  the  second  hen- 
eficiary.  Middeke  v.  Balder  (1902)  198 
Ul.  590,  59  L.R.A.  653,  92  Am.  St.  Rep. 
284,  64  N.  E.  1002,  afiirming  (1901)  98 
lU.  App.  526,  which  was  a  second  ap- 
peal in  the  case  reported  in  (1900)  92 
ni.  App.  227;  Fuller  v.  Llnzee  (1883) 
136  Mass.  468 ;  Supreme  Ouncil,  R.  A. 
T.  Kacer  (1902)  96  Mo.  App.  93,  69  S. 
W.  671;  McGowiN  v.  Menken  (report- 
ed herewith)  ante,  794;  Moehring  v. 
Mitchell  (1846)  1  Barb.  Ch.  (N.  Y.) 
264 ;  Dunn  v.  New  Amsterdam  C^ual- 
ty  Co.  (1910)  141  App.  Div.  478,  12ft 
N.  Y.  Supp.  229;  Re  Hammer  (1917> 
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m  mac.  861,  168  N.  T.  Supp.  688; 
Faden  t.  Briscoe  (1891)  81  Tex.  668, 
17  S.  W.  42;  Hildenbrandt  v.  Anus 
(1901)  27  Tex.  Civ.  App.  377.  66  S.  W. 
128;  Hales  v.  Sovereign  Camp,  W.  W. 
(1902}  SO  Tex.  Civ.  App.  184,  70  &  W. 
108. 

Contra:  Watkins  v.  Home  Life  & 
AOCL  Ins.  Co.  (reported  herewith) 
ante,  791.  And  see  Cowman  v.  Rogers 
(1891)  78  Md.  408,  10  L.R.A.  580,  21 
Atl.  64,  and  United  States  Casualty 
Co.  7.  Kacer  (1902)  169  Mo.  801,  68 
LRA.  436.  92  Am.  St  Rep.  641,  69  S. 
W.  370,  as  discussed  in  the  following 
paiagraph. 

The  holding  in  the  last  case  cited 
mpra,  namely,  United  States  Casualty 
Co.  T.  Kacer,  is  based  upon  the  doc- 
trine of  vested  interest.  It  is  held  that 
tbe  first  beneficiary  had  a  vested  in- 
terest in  the  proceeds  of  the  policy 
eren  prior  to  the  death  of  the  insured, 
u  shown  by  the  fact  that  the  insured 
had  no  power  to  change  beneficiaries 
without  her  consent.  This  being  the 
casa^  the  court  held,  the  burden  of 
pnning  that  the  braefieiary  was  not 
llTing  when  the  insured  died  is  upon 
those  claiming  adversely  to  her.  This 
nay  also  have  been  the  theory  of  the 
eourt  in  the  Cowman  C^e.  cited  supra, 
immediately  preceding  the  Kacer 
Case.  (See  quotation  from  Hilden- 
brandt V.  Ames  (Tex.)  ander  III.  la- 
tn,  where  the  Texas  court  comments 
on  this  case.)  It  will  be  seen  that 
eases  decided  upon  this  theory  do  not 
sapport  the  holding  In  Watkins  v. 
Hom  Lira  &  Acci.  Ins.  Co.  as  cited, 
since  the  doctrine  is  not  applicable  to 
eases  In  which  it  is  admitted  that  the 
first  beneficiary  does  not  have  a  veat- 
kI  interest  prior  to  tiie  death  of  the 
Insnred.  (This  decision  by  the  high- 
est eourt  In  Hlssonrl  was  held  by  a 
lower  court  in  the  same  state*  in  Su- 
preme Council,  R.  A.  V.  Kacer  (1902) 
96  Ha  App.  98,  69  S.  671,  cited 
anpra,  to  be  not  applicable  where  the 
bnieficiary  does  not  have  a  vested  in- 
ttt'est)  It  will  also  be  observed  that 
the  holding,  since  it  is  limited  to  cases 
vhere  the  beneficiary  has  a  vested  in- 
terest,  is  not  directly  opposed  to  the 
weight  of  authority,  as  cited  supra, 
bat  the  court  in  Dunn  v.  New  Amster^ 


dam  Casualty  Co.  (1910)  141  App.  Div. 
478,  126  N.  Y.  Supp.  229,  supra,  held 
that  the  doctrine  is  not  applicable 
even  where  the  beneficiary  cannot  be 
changed  without  her  consent,  and  for 
some  purposes  the  beneficiary  may  be 
said  to  have  a  vested  interest.  See 
comment  on  this  case  by  the  court  in 
HoCrOWiN  V.  Menken  (reported  here- 
with) ante,  794.  Technically,  it 
sounds  logical  to  say  that  the  policy 
vests  an  interest  in  the  beneficiary 
subject  to  defeat  upon  proof  that  the 
insured  survived  the  beneficiary,  but 
the  doctrine  is  open  to  the  criticism 
that  it  applies  to  an  insurance  policy 
the  rules  of  interpretation  that  are 
applicable  only  to  instruments  under 
seal,  such  as  deeds,  etc.  The  other 
courts  seem  to  thhdc  tiiat  the  polity 
should  be  construed  more  as  tiie  court 
would  construe  a  will,  that  is,  deduce 
the  intention  of  the  insured  from  the 
whole  policy  viewed  in  the  light  of  all 
circumstances.  See  discussion,  under 
m.  infra. 

III.  Interpretation  of  contracts. 

In  Mc(^wjN  V.  Menken  (reported 
herewith)  ante,  794,  the  New  York 
court  held,  in  harmony  with  the  great 
weight  of  authority,  that  the  second 
beneficiary  named  in  the  policy  is  en- 
titled to  the  insurance  money  as 
against  the  representatives  of  the  first 
beneficiary,  there  being  no  proof  of 
survivorship  as  between  the  insured 
and  the  first  beneficiary,  at  least  where 
the  policy  does  not  vest  an  interest  in 
the  beneficiary  prior  to  the  death  of 
the  insured,  while  the  Arkansas  court 
in  Watkins  v.  Home  Life  &  Accl  Ins. 
Co.  (reported  herewith)  ante,  791. 
reached  the  opposite  conclusion. 
There  was  a  slight  difference  in  the 
wording  of  the  two  contracts,  and  this 
might  possibly  account  for  the  differ- 
ence in  the  holdings.  Both  courts  held 
that  the  beneficiary  did  not  have  a 
vested  interest  in  the  proceeds  of  the 
policy  prior  to  the  death  of  the  in- 
sured, the  Arkansas  court  holding  that 
those  who  legally  take  in  the  right  of 
the  beneficiary  could  take  the  insur- 
ance money,  notwithstanding  the  fact 
that  the  beneficiary  did  not  have  a 
vested  interest  by  the  terms  of  the 
policy.  The  holding  goes  beyond  th£t 
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in  any  other  reported  case,  since,  with 
the  possible  exception  of  Cowman  v. 
Rogers  (1891)  73  Md.  403.  10  L.R.A. 
560,  21  Atl.  64,  in  all  of  Uie  cases  in 
which  the  representatives  of  the  ben- 
eficiary were  awarded  the  proceeds  the 
decisions  are  based  upon  the  fact  that 
the  beneficiary  had  a  vested  interest 
prior  to  the  death  of  the  insured. 
(The  holding  in  the  Cowman  Case  is 
discussed,  infra.)  Thus,  the  holding 
in  Watxins  v.  Home  Life  &  AccL  Ins. 
Ca  that  the  proceeds  go  to  the  rep- 
resentatives of  the  beneficiary  even 
though  the  beneficiary  did  not  have  a 
vested  interest  prior  to  insured's 
death,  is  not  supported  by  any  decision 
reported  at  this  time,  and  it  is  op- 
posed by  several  cases.  The  holding 
seems  to  be  based  entirely  upon  the 
wording  of  the  particular  policy. 
There  is  a  slight  difference  in  the 
wording  of  the  two  contracts,  the  New 
York  court  holding  that  the-contract 
flearly  makes  the  survival  of  the  wife 
a  condition  of  her  taking,  while  the 
Arkansas  court  holds  that  the  contract 
c&sta  the  burden  upon  those  who 
would  take  through  the  second  ben- 
eficiary, of  proving  that  the  first 
beneficiary  died  first.  Notwithstand- 
ing this  slight  difference  in  the  word- 
ing of  the  contracts,  the  wording  in 
each  case  technically  supporting  the 
court's  interpretation,  the  impression 
is  gained  that  if  either  court  had  been 
deciding  both  cases,  there  would  have 
been  no  difference  in  the  conclusion, 
and  the  result  would  have  been  the 
same  in  both  cases.  It  does  not  seem 
reasonable  that  either  court  would  be 
willing  to  make  a  distinction  based 
upon  the  particular  language  used  by 
the  insurance  company  in  its  policies 
to  express  an  identical  idea.  This  im- 
pression is  materially  strengthened  by 
the  fact  that  the  courts  in  several 
eases  in  which  the  contract  was  like 
that  before  the  Arkansas  court  have 
reached  the  same  conclusion  as  that 
reached  by  the  New  York  court:  Mid- 
deke  v.  Balder  (1902)  198  IlL  590,  69 
L.RJL  663,  92  Am.  St  Rep.  284.  64 
N.  E,  1002;  Fuller  v.  Linzee  (1883) 
135  Mass.  468;  Dunn  v.  New  Amster- 
dam Casualty  Co.  (1910)  141  App.  Div. 
478.  126  N.  Y.  Supp.  229;  Paden  v. 


Briscoe  (1891)  81  Tex.  563,  17  S.  W. 
42  (see  same  cases  under  IV.  infra, 
for  wording  of  contracts). 

In  any  event  it  seems  more  reason- 
able for  the  court  to  take  a  broad  view 
of  the  purpose  of  the  insured  in  tak- 
ing and  paying  for  the  insurance.  Fot 
example,  a  man  takes  life  insurance, 
naming  his  wife  as  first  beneficiary, 
and  his  estate  second;  he  certainly  in- 
tends his  estate  to  receive  the  money 
in  case  his  wife  does  not  live  to  re- 
ceive and  enjoy  it.  By  no  stretch  of 
the  imagination  can  it  be  supposed 
that  he  meant,  under  any  circum- 
stances, that  his  brother-in-law  should 
get  the  money  while,  perhaps,  the 
creditors  of  his  estate  go  unpaid.  This 
would  seem  to  be  equally  apparent 
whether  the  printed  form  of  policy 
read  '^payable  to  the  wif^  if  living," 
as  it  was  in  the  New  York  case,  or  "if 
any  beneficiary  shall  die  before  the 
insured,  that  the  interest  of  such  ben- 
eficiary shall  vest  in  the  insured."  as 
was  the  wording  in  the  Arkansas  case. 
This  broad  view  has  been  taken  by 
most  courts. 

The  court  took  this  view  of  the  con- 
tract in  Dunn  v.  New  Amsterdam  Cas- 
ualty Go.  (1910)  141  App.  Div.  478, 126 
N.  Y.  Supp.  229,  where  the  contract, 
technically  construed,  would  have 
defeated  the  claim  of  the  insured's 
administrator,  claiming  as  second  ben- 
eficiary, but  the  decision  is  in  his 
favor.  (See  wording  of  the  contract 
where  same  case  is  cited.  IV.  infra.) 
The  court  said:  "Although  the  lan- 
guage of  the  clause  in  auestion  waa 
in  fact  the  language  of  the  defend- 
ant, it  was  a  part  of  its  printed  form 
of  contract,  we  think  it  is  to  be  con- 
strued as  the  language  of  the  assured. 
That  particular  form  of  policy  was 
accepted  by  the  assured,  who  thereby 
adopted  as  her  own  the  language  of 
the  clause  providing  for  the  disposi- 
tion of  the  money  to  become  due  under 
it  The  assured  alone  was  interested 
in  that  question.  It  is  not  easy  to 
perceive  why  a  different  rule  of  con- 
struction should  be  applied  to  fhe 
clause  of  a  life  insurance  policy  pro- 
viding for  the  disposition  of  the  mon- 
ey to  become  due  under  it  from 
that  applicable  to  a  testamentaiy 
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<ii8po8ition,  where  both  have  the  same 
object ;  i.  e.,  provlpion  for  those  who 
are  the  natural  objects  of  the  as- 
utred*!  or  the  testator's  bonaty.  The 
mere  fact  that  one  instrument  is 
a  will  and  the  other  a  contract  ap- 
pears to  us  to  be  of  little  consequence, 
in  the  one  case  the  intention  of  the 
testator,  in  the  other  the  intention  of 
the  insured,  is  paramount.  The  insur- 
er has  no  interest  in  the  matter,  except 
to  have  the  provisions  deflnite  enough 
for  its  protection.  It  is  obvious  that 
tte  policy  in  question  was  not  taken 
oat  for  the  benefit  of  the  personal 
representatives  of  the  beneficiary 
named.  They  were  not  in  the  mind 
either  of  the  insured  or  of  the  insurer. 
Upon  its  face  the  policy  was  procured 
for  the  benefit,  flnt»  of  the  assnred's 
aslteti  second,  of  the  assured's  estate 
or  next  of  kin.  The  indemnity  was 
made  payable  to  the  sister,  or,  in  the 
event  of  her  prior  death,  to  the 
legal  representatives  of  the  assured. 
Phraseology  is  important  only  to  de- 
termine the  intention,  which  In  this 
case  was  that  the  indemnity  should 
be  paid  to  the  sister,  if  living,  other- 
wise to  the  legal  representatives  of  the 
assured.  And  that  purpose  could  not 
have  been  made  more  manifest  if  that 
lingnage  had  been  employed.  The 
survivorship  of  the  sister,  then,  was  a 
condition  of  her  taking,  and  it  begs  the 
question  to  say  that  she  took  a  vested 
interest  subject  to  being  devested  by 
her  prior  death.  No  doubt  the  law  is 
that,  in  the  absence  of  a  reservation 
of  the  right  to  change  a  beneficiary, 
that  may  not  be  done  by  the  assured. 
But  the  cases  on  that  head  have  no 
application  whatever  to  the  question 
now  being  considered.  Here  the  ben- 
^iary  named  was  not  to  take  at  all 
events,  but  only  in  ease  she  survived 
the  assured.  And  the  case  is  there- 
fore in  principle  precisely  like  the 
cases  of  fraternal  or  mutual  benefit 
insarance,  in  which  the  right  to 
change  the  beneficiary  is  expressly  re- 
served, and  in  which  it  has  been  uni- 
formly held,  as  is  conceded  by  the 
respondent,  in  this  and  other  jurisdic- 
tions, that  those  claiming  under  the 
beneficiary  named  must  prove  surviv- 
orship." It  should  be  noted,  however. 
6  A.L.R.— 51. 


that  Laughlin,  J.,  wrote  a  dissenting 
opinion  in  this  case;  and  he  also 
wrote  the  opinion  for  the  appellate 
division  in  McGowin  v.  Menken  (1917) 
177  App.  Div.  841, 164  N.  Y.  Snpp.  958, 
which  is  now  affirmed  by  the  decision 
in  McGowiN  v.  Menken  (reported 
herewith),  ante,  794.  In  the  latter 
opinion,  he  says:  "The  learned  coun- 
sel for  the  administrator  of  the  wife 
contends  that  on  the  facts  stated  it 
is  fairly  to  be  Inferred  that  tiie  hus- 
band intended  that,  in  the  event  of 
the  death  of  himself  and  his  wife  in 
a  common  disaster,  her  next  of  kin 
should  take  in  preference  to  his,  and 
he  draws  attention  to  statements  ar- 
gumentatively  made  in  Dunn  v.  New 
Amsterdam  Casualty  Co,  (N.  Y.)  su- 
pra, with  respect  to  the  probable  in- 
tention of  tiie  assured,  and  argues  that 
they  were  controlling  factors  in  the 
decision  therein  made.  An  exami- 
nation of  the  opinion  will  disclose  that 
the  phraseology  of  the  contract  was 
the  controlling  consideration  in  con- 
struing il"  So,  it  seems  quite  clear 
that  he  believed  that  a  decision  based 
upon  the  principles  set  forth  in  the 
quotation  here  made  from  the  earlier 
decision  would  have  led  to-the  defea:t 
of  the  claim  by  the  insured's  adminis- 
trator. He  stated  the  circumstances 
of  the  parties  in  the  latter  case,  as 
follows:  'The  parties  were  married 
at  St.  Louis  on  the  28th  of  August, 
189&.  Mrs.  Tesson  was  a  widow,  and 
had  three  sons  by  her  former  husband, 
who,  at  the  time  of  her  marriage  to 
Mr.  Tesson,  were  twenty-one,  eighteen, 
and  eight  years  old,  respectively.  Her 
three  sons  are  without  means.  The 
youngest  is  a  cripple,  and  wholly  un- 
able to  support  himself.  He  is  un- 
married, and  Mr.  Tesson  supported 
him  and  gave  him  a  small  weekly  al- 
lowance for  spending  money.  Her 
other  two  sons  are  self-supporting. 
One  is  married  and  has  six  children, 
ranging  from  two  to  eighteen  years  of 
age,  and  four  of  them  are  girls.  The 
next  of  kin  of  the  husband  are  his 
mother,  brother,  and  two  sisters,  none 
of  whom  resided  with  or  was  depend- 
ent upon  him  for  support."  But  it  is 
not  proposed  that  the  court  pick  out 
the  claimant  who  is  moiit  in  need  of 
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the  money  or  even  who  was  most  de- 
pendent upon  the  assured.  The  real 
question  is.  Does  not  the  fact  that  the 
insured  designated  a  second  benefit 
ciaiyf  in  itself,  show  that  he  intended 
such  beneficiary  to  get  the  mon^  in 
case  the  first  beneficiary  is  not  living 
to  use  it? 

In  Paden  v.  Briscoe  (1891)  81  Tex. 
563.  17  S.  W.  42>  the  court  said:  "In 
order  to  divert  the  fund  from  the 
direction  named  by  the  husband,  it 
devolved  upon  the  interveners  to  es- 
tablish by  evidence  the  existonce  of 
the  contingency  that  would  accomplish 
such  purpose.  The  court  below  finds 
that  the  wife,  the  beneficiary  named 
by  the  husband,  did  not  die  before  her 
husband,  but  died  at  the  same  instant. 
The  result  of  this  finding  is  that  the 
beneficiary  named  at  the  time  the  pol- 
icy was  earned  by  the  death  of  the 
husband  did  not  survive  him,  and  was 
incapable  of  taking  the  proceeds  of 
the  policies.  The  purpose  of  this  con- 
tract of  insurance,  entered  into  by 
the  husband  and  the  association,  was 
to  provide  a  fund  for  his  wife,  payable 
at  his  death,  and  in  the  event  she  was 
incapable  of  taking  by  reason  of  her 
deatii,  then  those  heirs  of  the  husband 
dependent  upon  him  should  take. 
These  are  plain  provisions  of  the  rules 
and  by-laws  of  the  association  that  en- 
ter into  and  form  a  part  of  the  contract 
of  insurance.  The  use  of  the  words 
*die  before'  in  the  contract  of  insur- 
ance was  evidently  intended  to  mean 
that  the  beneficiary  named  must  be 
dead  and  incapable  of  toking  at  the 
time  the  policy  was  earned  by  rea- 
son of  the  death  of  the  husband.  The 
instantaneous  death  of  both  the  hus- 
band and  wife  successfully  accom- 
plished the  inability  of  the  wife  to  take 
as  if  she  had  died  before.  The  court 
below  finds  that  the  interveners  are 
the  heirs  of  John  F.  Briscoe,  and  were 
dependent  upon  him  at  his  death.  The 
contingency  having  occurred  that 
would  vest  the  propert^^  in  his  heirs 
dependent  upon  him,  the  court  correct* 
ly  rendered  Judi^ent  in  favor  of  ap- 
pellees." 

In  Hildenbrandt  v.  Ames  (1901)  27 
Tex.  Civ.  App.  S77,  66  S.  W.  128,  the 
court  said:    "We  think  the  question 


can  be  properly  determined  by  a  con- 
sideration of  the  nature  of  the  contract 
of  insurance,  the  character  of  the  in- 
terest which  the  boieficiary  has  in 
such  contract,  and  the  intention  of  the 
parties  as  evidenced  by  the  language 
of  the  contract  and  the  object  sought 
to  be  obtained  by  its  creation.  We 
think  the  contract  in  its  nature  is 
analogous  to  that  of  an  express  trust. 
The  insured  is  the  grantor  or  creator 
of  the  trust;  the  insurance  company 
the  trustee,  and  the  beneficiary  the 
cestui  qae  trust.  While  the  trust  fund 
out  of  which  the  beneficiary  is  to  re- 
ceive the  amount  named  in  the  policy 
cannot,  strictly  speaking,  be  said  to 
have  been  created  by  the  insured,  by 
the  terms  of  the  contract  he  secures 
an  interest  in  a  fund  provided  by  the 
insurance  company  equal  to  the 
amount  named  in  the  policy  payable 
at  his  death,  and  under  this  contract, 
which  he  obtains  and  keeps  alive  by 
the  payment  at  stetod  times  during  his 
life  of  certain  specified  amounts  to  the 
insurance  company,  the  amount  named 
in  the  policy  is  held  by  the  insurance 
company  in  trust  for  the  beneficiary. 
If  we  consider  the  policy  of  insurance 
as  partaking  of  the  nature  of  a  trust, 
raflier  than  a  chose  in  action,  it  Is  at 
once  seen  that  the  interest  of  the  ben- 
eficiary is  not  a  'vested'  interest  in  tha 
broadest  sense  of  that  term,  and  the 
trustee  cannot  be  compelled  to  execute 
the  trust  until  the  contingency  hap- 
pens which  entitles  the  cestui  que 
trust  to  ite  execution.  It  follows  that 
the  burden  is  upon  the  beneficiary  to 
show  that  such  contingency  has  hap- 
pened, and  all  the  conditions  which  are 
necessary  to  vest  the  title  to  the  fund 
in  him  have  been  complied  with,  and 
unless  the  beneficiary's  right  to  the 
fund  is  so  proven,  there  is  a  failure 
of  the  trust,  and  the  fund  reverto  to 
the  insured  or  his  representatives. 
.  .  .  This  view  of  the  law,  we  think, 
harmonizes  with  the  primary  object 
and  purpose  of  life  insurance  and  with 
the  manifest  intention  and  under- 
stonding  of  the  insured  in  enterins 
into  the  contract.  Life  insurance  haa 
for  ite  primary  object  the  protection 
of  those  who  would  be  pecuniarily 
damaged  by  the  death  of , the  insured. 
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and  to  permit  those  who  would  not  be 
so  damaged  to  receive  the  benefit  uf 
the  policy  would  be  to  defeat  the  pur- 
pose and  intent  of  the  contract;  and 
especially  is  this  true  when  the  in- 
iured,  as  in  this  case  before  us,  pro- 
vides in  the  contract  that  the  policy 
shall  only  be  payable  to  the  beneficiary 
in  event  she  is  living  at  the  time  of  his 
death.  Under  the  terms  of  the  policy 
in  question  we  are  of  opinion  that 
Mrs.  Doll's  interest  in  the  proceeds 
was  a  contingent  interest,  not  trans- 
missible to  her  heirs,  and  that  it  de- 
volved upon  her  representatives  to 
show  that  the  contingency  had  hap- 
pen^ which  would  entitle  her  to  re- 
ceive the  proceeds  of  the  policy.  The 
appellant  having  failed  to  make  this 
proof,  the  policy  reverted  to  the  estate 
of  Frank  Doll,  and  the  trial  court  prop- 
erly rendered  judgment  in  favor  of  the 
administrator  of  said  estate.  The  case 
of  Cowman  v.  Rogers  (1891)  78  Md. 
406,  10  L.R.A.  650,  21  Atl.  64.  is  di- 
rectly io  point*  and  fully  sustains  the 
eontention  of  appellant,  but  the  opin- 
ion in  that  case  is  based  upon  the  the- 
ory that  the  interest  of  the  beneficiary 
ID  the  insurance  policy  was  a  vested 
interest  in  the  absolute  sense  of  that 
term,  and  as  before  shown  we  do  not 
consider  this  theory  sound.** 

In  Fuller  Linzee  (1883)  135  Mass. 
468,  the  court  said:  "Mr.  Fuller  pro- 
cared  the  contract  in  order  to  make  a 
provision  for  his  wife  and  children 
after  his  death.  This  provision  he 
made,  not  by  settling  property  upon 
them  with  limitations  and  successions, 
bat  by  providing  for  payments  of  mon- 
«r  to  be  made  to  them  after  his  death. 
So  far  as  the  contract  is  to  be  regard- 
ed as  his  language,  it  is  to  be  construed 
in  view  of  these  considerations.  He 
was  providing  for  the  disposition  of  a 
fund  which  was  not  to  exist  until  after 
his  death,  and  he  made  the  provision 
by  designating  the  persons  to  Whom 
it  was  to  be  paid,  and  his  obvious  in- 
tention was  Uiat  it  should  be  paid  to 
his  wife  if  she  should  survive  to  take 
it,  and  to  their  children  if  she  should 
not  survive.  That  it  was  intended  to 
be  payable  to  the  wife  upon  the  con- 
tingency that  she  should  survive  him 
appears  from  the  considerations  that 


It  was  a  pToviaim  for  ber  sopport, 

which  was  not  to  come  into  existence 
until  his  decease;  that  it  was  not  made 
payable  to  her  personal  represent- 
atives, although  no  right  of  action 
could  arise  until  his  decease;  and  that 
it  was  to  be  paid  to  her  children  if  she 
died  before  her  husband." 

IV.  Jllustrations  of  various  uwrAnfffl. 

It  has  been  held,  in  cases  in  which 
there  was  no  proof  or  presumption  of 
either  survivorship  or  synchronous 
deaths,  as  where  the  insured  and  the 

first  beneficiary  perish  in  a  common 
disaster,  that  the  second  beneficiary  is 
entitled  to  the  insurance  money  as 
against  the  first  beneficiary — 

— ^where  the  contract  in  question 
was  a  certificate  of  a  mutual  benefit 
association  which  designated  the  wife 
of  the  insured  as  the  beneficiary,  and 
the  laws  of  the  association  provided 
that  "in  the  event  of  the  death  of  all 
the  beneficiaries  selected  by  the  mem- 
ber before  the  decease  of  such  mem- 
ber, if  no  other  or  further  disposition 
thereof  be  made,  the  benefit  shall  be 
paid  to  the  heirs  of  the  deceased." 
Hiddeke  v.  Balder  (1902)  198  HL  590, 
59  IiJl.A.  663,  92  Am.  St  Rep.  28^  64 
N.  E.  1002; 

—where  the  contract  provided  that 
if  the  beneficiary  "should  die  before 
the  decease"  of  the  insured,  the 
amount  should  be  payable  to  their 
children,  the  beneficiary  being  the 
wife,  and  both  husband  and  wife  as 
well  as  the  children  all  perishing  in 
a  common  disaster  (here  the  rep- 
resentatives of  the  second  class  were 
not  claiming,  so  it  was  held  that  thosa 
of  the  second  could  not  take  as  against 
the  estate  of  the  insured).  Fuller  v. 
Linzee  (1883)  135  Mass.  468; 

— where  the  contract  was  with  a 
mutual  benefit  society,  the  laws  of 
which  create  no  vested  interest  in  the 
beneficiary  named,  and,  taken  as  a 
whole,  show  that  the  intent  is  to  pro- 
vide for  persona  dependent  upon  the 
assured,  and  the  representatives  of  the 
beneficiary  were  not  dependent  upon 
him  by  relationship  or  otherwise.  Su- 
preme Council,  R.  A.  v.  Kacer  (1902) 
96  Mo.  App.  93,  69  S.  W.  671; 

— where  it  was  conceded  that  the 
right  to  change  the  beneficiary  was 
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not  reserved,  the  lower  court's  decision 
followina:  the  vested-interest  theory- 
being  reversed,  and  the  contract  pro- 
vided that  **the  indemnity  for  loss  of 
life  shall  be  payable  to  the  beneficiary 
named  in  the  stab  attached  hereto,-  or 
in  the  event  of  the  prior  death  of  snch 
beneficiary,  or  in  the  event  that  no 
beneficiary  is  named  in  the  said  stub 
as  herein  provided,  then  to  the  legal 
representatives  of  the  assured."  Dunn 
V.  Amsterdam  Casualty  Co.  (1910)  141 
App.  Div.  478,  126  N.  Y.  Supp.  229; 

— ^where  the  company,  in  issuing  the 
policies,  contracted  "to  pay  ...  to 
Albert  R.  Smith  .  .  .  herein  called 
the  insured,  on  the  fifth  day  of  April, 
1923,  if  the  insured  be  then  living,  or 
upon  receipt  at  said  home  office  of  due 
proof  of  the  prior  death  of  the  insured, 
to  his  wife,  Gladys  E.  Smith,  the  ben- 
eficiary, with  the  right  to  the  insured 
to  change  the  beneficiary  .  .  .  up- 
on the  surrender  of  this  policy  prop- 
erly receipted.  Death  of  Beneficiary 
before  Insured:  Change  of  Benefi- 
ciary.— If  any  beneficiary  die  before 
the  insured,  the  interest  of  such  ben- 
eficiary shall  vest  in  the  insured,  un- 
less otherwise  provided  herein.  When 
the  interest  of  a  beneficiary  shall  have 
vested  in  the  insured,  or  when  the 
ris^ht  to  change  the  beneficiary  has 
been  reserved,  the  insured  .  .  . 
may  .  .  .  designate  a  new  benefi- 
ciary, by  filing  written  notice  thereof 
at  the  home  office  of  the  company,  ac- 
companied by  this  policy  for  suiteble 
indorsement  hereon."  Re  Hammer 
.  (1917)  101  Misc,  351,  168  N.  Y.  Supp. 
,588; 

'  — where  the  contract  was  a  certif- 
icate of  a  mutual  benefit  society,  nam- 
ing the  beneficiary,  and  the  laws  of 
the  society  provided  that  "should  all 
the  beneficiaries  named  die  before  the 
decease  of  a  member,  and  no  other  or 
further  disposition  be  made  thereof, 
the  benefit  shall  be  paid  to  the  heirs 
of  the  deceased  member  dependent  on 
him  or  her,  and  if  no  person  or  per- 
sons are  entitled  to  receive  such  ben- 
efit, then  it  shall  revert  to  the  relief 
fund  of  said  knights  and  ladies  of 
honor."  Paden  v.  Briscoe  (1891)  81 
Tex.  663.  17  S.  W,  42; 


— where  the  policy  was  made  pay- 
able to  the  wife  of  insured,  "if  living, 
if  not  living,  to  the  insured's  execu- 
tors, administrators,  or  assigns." 
Hildenbrandt  v.  Ames  (1901)  27  Tex. 
Civ.  App.  377,  66  S.  W.  128; 

—where  the  contract  was  a  certif- 
icate in  a  mutual  benefit  society,  and 
insured  a  beneficiary,  the  laws  of  the 
society  providing  a  second,  third,  and 
fourth  beneficiary  in  case  of  death  of 
the  one  named  before  insured,  and  per- 
mitting a  change  of  beneficiaries. 
Males  v.  Sovereign  Camp,  W.  W. 
(1902)  30  Tex.  Civ.  App.  184,  70  S.  W. 
108. 

But  the  opposite  coneluBion  has  been 

reached — 

— ^where  the  policy  provides  that  "if 
any  beneficiary  shall  die  before  the 
insured,  that  the  interest  of  such  ben- 
eficiary shall  vest  in  the  insured,"  thus 
casting  upon  the  estate  of  the  insured 
the  burden  of  proving  that  the  ben- 
eficiary died  first  Watkins  t.  Home 
Life  &  Acci.  Ins.  Go.  (reported  here- 
with) ante,  791; 

— ^where  the  contract  was  a  certif- 
icate issued  by  a  mutual  benefit  so- 
ciety, payable  to  the  wife  of  the 
insured,  and  the  laws  of  the  associa- 
tion provided  that  if  the  beneficiary 
named  jn  the  certificate  should  die  in 
the  lifetime  of  the  member,  and  the 
latter  should  make  no  other  disposition 
of  the  benefit,  it  shall  be  paid  to  the 
member's  widow ;  if  no  widow,  then  to 
his  children;  if  no  widow  or  children 
survive  him,  then  to  his  mother;  and 
if  she  is  dead,  then  to  his  father,  and 
failing  all  these,  then  to  his  brothers 
and  sisters.  Cowman  v.  Rogers  (1891) 
78  Hd.  403, 10  L.R.A.  660,  21  Atl.  64; 

— where  the  contract  provided  that 
the  insurance  is  payable  to  the  daugh- 
ter, **if  surviving,  if  not,  to  the  legal 
representatives  of  the  insured,'*  the 
insured  and  the  daughter  perishing:  in 
a  common  disaster,  the  court  holding 
that  an  interest  vested  in  the  benefi- 
ciary, since  the  policy  could  not  be 
changed  In  that  respect  without  her 
consent.  United  States  Casualty  Co.  v. 
Kacer  (1902)  169  Mo.  301.  58  L.R.A. 
436,  92  Am.  St  Rep.  641,  69  S.  W.  370. 

J.  W.  M. 
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A.  CONIGLIO,  Bespt, 

V. 

CONNECTICUT  FIRE  INSURANCE  COMPANY,  Appt 

OoU/onMo  Supreme  Court  (Dept.  No.  2)  — June  17,  1010, 

(—  Cal.  — ,  182  Pac.  275.) 

Insorance  —  properly  bought  on  conditional  sale  —  violation  of  warranty. 

1.  An  insurance  policy  on  stock  and  fixtures  is  not  vitiated  because  the 
title  of  insured  is  stated  to  be  fee  simple,  while  among  the  fixtures  is  an 
implement  bought  under  conditional  sale,  title  to  which  is  not  vested  in 
insured,  if  it  was  not  specifically  covered  by  the  policy  and  all  claim  to 
recovery  for  it  was  waived,  although  it  was  included  in  the  schedule  of 


{See  note  on  this  quesUtm  beginning  on  page  808.] 


—  cause  of  explosion  —  finding. 

2.  Failure  to  find  that  an  explosion 
which  aided  in  destroying  insured 
property  was  caused  by  fire  within  the 
bailding  is  inunaterial,  where  it  is 
foond  that  fire  preceded  and  caused 
fte  ecplosion. 

[See  14  R.  a  li.  1218.] 

Evidence  —  of  fire  —  sufficiency. 

3.  Evidence  that  fire  or  flames  were 
seen  in  a  store  some  time  before  the 
occurrence  of  an  explosion  justifies  a 
finding  that  the  flames  were  attacking 
the  insured  stock  and  fixtures  before 
the  explosion  occurred. 

—Aragments  as  evidence  of  eralosion. 

4.  That  fragments  of  the  building  in 
which  an  insured  stock  was  stored 
were  found  some  distance  away  from 
its  site  after  an  explosion  which  oc- 
ctirre^t  in  the  building  does  not  show 
that  the  explosion  occurred  before  the 
stock  was  attacked  by  fire,  if  little  of 
the  stock  was  found  so  scattered. 

^peal  —  comparisfni  of  testimony. 

5.  The  aiq)e^late  court  cannot  com- 
pira  the  testimony  of  different  wit- 


nesses in  a  case  tried  without  a  jury, 
to  resolve  a  disputed  fact  in  the  case. 
[See  2  R.  C.  L.  204  et  seq.] 

Insurance  —  on  subject  of  conditional 

sale.  I 

6.  A  purchaser  at  conditional  sale, 
by  the  terms  of  which  title  is  to  re- 
main in  the  vendor  until  the  price  is 
paid,  has  an  insurable  interest  to  the 
extent  of  payments  made. 

[See  14  R.  C.  L.  916.] 

—  interpretation  of  contract 

7.  Insurance  contracts  are  to  be  in* 
terpreted  in  the  light  of  the  fact  that 
they  are  drawn  by  the  insurer  and  are 
rarely,  if  ever,  understood  the  peo- 
ple who  pay  the  premiums. 

[See  14  R.  G.  L.  926.] 
Appeal  —  summary  of  evidence  after 
argument  —  irregularity. 

8.  The  furnishing,  after  argument, 
to  the  judge  sitting  without  a  jury  in 
an  insurance  case,  of  an  analysis  by 
an  expert  accountant  of  tiie  testimony 
as  to  the  losses  and  a  summary  of  the 
testimony  of  one  witness  upon  the  sub- 
ject Is  not  reversible  error,  altiiough 
an  irregularity,  if  no  prejudice  Is 
shown. 


'  Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Loa 
Angeles  County  (Hewitt,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  an  amount  alleged  to  be  due  on  a  fire  insurance  policy.  At^rmed: 
The  facts  are  stated  in  the  opinion  of  the  court.  j 


Ur.  John  R.  Layng  for  appellant. 
Messrs.  Force  Parker  and  F.  D.  R 

Hoote  for  respondent 

Helvin,  X,  delivered  the  opinion 
of  the  court: 
Plaintiff  recovered  judgment  on 


a  policy  of  fire  insurance  issued  by 
deifendant,  insuring  plaintiff  against 
all  loss  by  fire  in  the  sum  of  $1,500 
on  a  stock  of  merchandise  while 
contained  in  a  described  building  in 
the  city  of  Los  Angeles,  and  $500, 
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on  furiiiture  and  fixtures  while  con- 
tained in  said  building.  Judgment 
was  rendered  in  favor  of  plaintiff 
for  the  aggregate  of  these  sums,  to- 
gether with  interest  and  costs. 
From  this  judgment  defendant  ap- 
peals. 

The  court  found  that  on  July  21, 
1913,  the  stock  and  fixtures  covered 
by  said  policy  were  totally  destroyed 
by  fire;  that  the  merchandise,  the 
furniture,  and  other  equipment 
were  worth  much  more  than  the  re- 
spective amounts  of  insurance,  and 
that  defendant  was  fully  liable. 
The  court  also  found  as  follows: 
"That  during  said  fire,  but  subse- 
quent to  the  commencement  thereof, 
an  explosion  occurred  in  said  build- 
ing. That  there  was  no  explosion 
prior  to  said  fire.  That  to  the  con- 
trary said  fire  preceded  and  was  the 
cause  of  said  explosion." 

The  court  also  by  the  findings 
negatived  defendant's  attempted 
showing  of  fraud  in  the  presenta- 
tion by  plaintiff  of  his  proofs  of  loss. 

One  of  the  contentions  of  defend- 
ant was  that  the  policy  was  vitiated 
because  there  was  contained  among 
the  fixtures  a  cer- 
5.M^'S!!!£*^..i.4  tain  computing 
•n  eoBditio>mi  scale  of  which  the 
"'^rr«Jy?"  plaintiff  was  not 
the  sole  and  uncon- 
ditional owner,  title  being  vested  in 
the  vendor,  a  certain  scale  company. 
Upon  this  branch  of  the  case  the 
court  found  that  the  scale  was  not 
specifically  named  in  the  policy; 
that  plaintiff  waived  in  open  court 
all  claim  for  loss  of  or  damage  to 
said  scale;  that  plaintiff  had  not 
concealed  or  misrepresented  any 
materizd  fact  relating  to  this  per- 
sonal property,  although  he  had 
included  in  his  schedule  of  losses 
the  said  scale,  believing  that  his 
equitable  interest  therein  entitled 
him  to  recover  from  the  insurer  the 
cash  value  of  the  property. 

Appellant  contends  that  the  find- 
ings fail  to  indicate  that  the  ex- 
plosion occurred  by  reason  of  a  fire 
within  the  building.  This  is  hyper- 
criticiam.  There  was  a  finding, 
which  is  quoted  above,  that  the  fire 


preceded  and  caused  the  explosion. 
There  was  also  a  finding  against 
defendant's  contention  that  the 
building  and  contents  were  de- 
stroyed by  an  explosion  occurring 
"within  said  frame  building,"  and 
another  that  "an  explosion  did  oc- 
cur in  said  building  on  said  21st 
day  of  July,  1913,  but  that  said  ex- 
plosion was  subsequent  to  the  com- 
mencement of  said  fire,  and  was  the 
result  of  and  was  occasioned  by 
said  fire."  We  cannot  see  how,  in 
view  of  these  find-  _^^„^  ^, 
ings,  it  may  be  fair-  *xpio«ion— 
ly  or  at  all  inferred 
that  a  fire  without  the  building  may 
have  caused  the  explosion  witihin. 

Appellant  denies  that  the  testi- 
mony  or  any  of  it  tends  to  establish 
•the  conclusion  that  the  stock  and 
store  fixtures  had  been  attacked  by 
fire  when  the  explosion  took  place. 

Several  witnesses  testified  that 
they  saw  "light,"  or  "fire,"  or 
"flames"  in  the  direction  of  plain- 
tiff's store  some  time  before  the  ex- 

glosion.  One  witness,  Rioloc,  said 
e  saw  the  fire  "at"  plaintiff's  store, 
and  that  shortly  after  there  was  an 
explosion.  Without  reviewing  tt» 
testimony  in  detail,  we  think  it  suf- 
ficient to  say  that  the  findings  are 
supported.  Many  of  the  witnesses 
spoke  through  an  interpreter,  and 
their  statements  are  not,  perhaps, 
so  clear  and  satisfying  as  would  be 
those  of  witnesses  familiar  yrith  the 
English  language;  but  there  was 
sufficient  testimony  ^^m,,.^ 
to  justify  the  court  of 
in  concluding  that 
there  was  a  fire  within  plaintiff's 
store  which,  by  its  size  and  extent, 
must  have  been  attacldng  the  stock 
and  fixtures  at  the  time  of  its  dis- 
covery and  before  any  question  re- 
lating to  the  injury  worked  by  the 
explosion  could  arise. 

Defendant  bases  its  contention 
that  the  explosion  and  not  the  &re 
caused  the  damage  upon  testimony 
regarding  fragments  of  the  building 

found    at  some  diS-  ^trmKm^nU  mm 

tance  from  the  site  evidence  of 

of  the  store.  But 

other  witnesses  said  that  they  could 
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find  no  part  of  the  stock  or  fixtures 
thus  dispersed.  One  of  defendant's 
own  witnesses  testified  that  there 
were  of  the  grocery  stock  outside  of 
the  lines  of  the  buildlns:  the  next 
morning  only  a  few  cans.  The  tes- 
timony on  behalf  of  plaintiff,  if  be- 
lieved, justified  the  court  in  con- 
cluding that  there  had  been  a  sub- 
stantial destruction  of  the  stock  and 
fixtures  before  the  explosion  dis* 
sipated  any  of  the  paits  of  the 
house.  Fountain  v.  Connecticut  F. 
Ins.  Co.  158  Cal.  760,  139  Am.  St. 
Rep.  214,  112  Pac.  646,  cited  by  ap- 
pellant, is  not  in  point  here.  In  that 
case  the  evidence,  without  substan- 
tia conflict,  was  that  the  building 
had  been  destroyed  by  earthqus^e 
b^ore  the  fire  started.  Api)ellant 
asks  thia  court  to  compare  the 
testimony  of  certain  witnesses, 
who  said  that  they  observed  the 
illumination  from  a  distance  of  sev- 
eral blocks,  and  that  they  subse- 
quently heard  an  explosion,  with 
that  of  witness  Vatcher  that  there 
was  no  light  in  or  about  the  plain- 
tiff's premises  prior  to  the  detona- 
tion.  Such  a  com- 
ompartMim  of  parison  is  beyond 
urtiMmr.  Qyj.  ^y^y  power. 

That  was  the  peculiar  province  of 
the  learned  judge  of  the  superior 
court  who  presided  at  the  trial,  try- 
ing matters  both  of  law  and  of  fact, 
a  jury  having  been  waived  by  the 
ps^es. 

It  is  contended  that  plaintiff  had 
no  insurable  interest  in  the  auto- 
matic scale  described  in  the  find- 
ings; that  the  policy  is  nonsever- 
able, and  that  reason  thereof  it 
never  attached  to  the  risk.  There 
is  no  merit  in  the  insurance  com- 
pany's position  in  that  behalf.  A 
purchaser  of  property  under  condi- 
tional sale,  by  the  terms  of  which 
title  is  to  remain  in  the  vendor  un- 
lumaee-  payment  is 

mm  iBkiMt  of  made,  has  at  least 
.»<itu«i  .1..  ^  insurable  inter- 
est to  the  extent  of  his  payments  on 
account.  14  R.  C.  L.  916,  §  93 ;  Tab- 
but  v.  American  Ins.  Co.  185  Mass. 
419, 102  Am.  St.  Rep.  353,  70  N.  E. 
430.  See  20  Am.  Dec.  513,  note. 
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Vendor  &  Vendee.  Appellant  suf- 
fered no  possible  injury  by  reason 
of  the  fact  that  plahitiff  owed  $50 
on  the  scale  at  the  time  of  the  fire, 
because  there  was  a  waiver  at  the 
trial  of  any  claim  arising  out  of  the 
destruction  of  that  article.  It  is 
true  that  in  the  portion  of  the  policy 
signed  by  the  witnessed  mark  of 
Goniglio  (who  could  not  read  or 
write)  was  a  declaration  that  the 
interest  of  the  insured  in  the  prop- 
erty vras  "fee  simple,"  but  there 
was  no  showing  that  appellant  was 
or  could  be  injured  in  the  slightest 
degree  by  such  alleged  misrepresen- 
tation. It  is  to  be  remembered  that 
contracts  of  this  sort  are  to  be  in- 
terpreted in  the 
light  of  the 
that  they  are  drawn 
by  the  insurance  companies,  and  are 
rarely,  if  ever,  understood  by  the 
people  who  pay  the  premiums. 
Every  rational  indulgence  must  be 
shown  by  the  assured.  Raulet  v. 
Northwestern  Nat.  Ins.  Co.  157  Cal.' 
213,  107  Pac.  292.  The  case  of 
Goorberg  v.  Western  Assur.  Co.  150 
Cal.  610,  10  L.R.A.(N.S.)  876,  119 
Am.  St.  Rep.  246,  89  Pac.  130,  11] 
Ann.  Gas.  801,  cited  by  appellant,' 
has  no  application  to  uie  facts  of 
this  case.  In  that  case  the  appli-' 
cant  for  insurance  had  misrepre-j 
sented  his  title  to  the  land  on  whi<^ 
his  house  was  built,  stating  that  he 
owned  the  fee,  whereas  he  was  a' 
mere  "squatter"  on  lands  of  the' 
government.  The  court  held  that 
such  a  misrepresentation  was  ma-| 
terial  because  it  increased  the  haz-! 
ard  on  all  property  covered  by  the 
policy. 

It  is  further  contended  that 
there  was  a  gross  irregularity  de- 
manding reversal  of  the  judgment, 
due  to  the  fact  that  plaintiff's  at- 
torneys, after  argument,  tendered 
to  the  judge,  and  he  read,  a  report 
of  an  accountant  regarding  certain 
books  and  matters  of  account  which 
had  been  introduced  in  evidence  with 
the  purpose  of  showing  the  amount! 
and  value  of  stock  in  plaintiff's! 
store  at  the  time  when  the  fire| 
started.  It  is  shown  by  affidavits) 
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that  at  the  close  of  the  taking  of 
testimony  in  the  case  one  of  the 
counsel  for  plaintiff  made  an  open- 
ing argument.  During  the  reply  of 
d^endant's  counsel  the  judge  of 
the  court  stated  that  he  would  be 
pleased  if  the  attorneys  would  fur- 
nish him  with  statements  of  the  fig- 
ures deemed  of  importance  and 
brought  out  in  the  course  of  the 
trial.  Plaintiff's  counsel  made  no 
closing  argument,  and  there  was» 
according  to  his  affidavit,  no  formal 
or  other  order  that  the  cause  stand 
submitted.  Subsequently,  defend- 
ant's counsel  furnished  the  court 
with  a  document  purporting  to  con- 
tain "memoranda  of  figures  used  on 
argument,"  but  which  also  con- 
tained certain  argumentative  mat- 
ter and  certain  authorities.  There- 
after plaintiff's  counsel  served  on 
defendant's  counsel  and  delivered  to 
the  judge,  as  their  reply  to  defend- 
ant's written  argument,  a  report  of 
one  Rea,  an  accountant.  This  was 
adopted  by  counsel  for  plaintiff  as 
their  argument.  It  was  a  review  of 
all  the  evidence  in  the  record  on  the 
amount  and  value  of  plaintiff's 
stock.  Plaintiff's  counsel  also  sent 
to  the  judge,  without  serving  it  up- 
on opposing  counsd,  a  summary  of 


the  testimony  of  Mr.  Coniglio  as  to 
the  value  of  the  property  destroyed. 
While  this  may  lukve  been  an  irregu- 
larity, it  does  not  appear  that  the 
"sununazy"  was  in  any  respect  im- 
proper. It  consisted  of  a  tabulated 
statement  of  figures  indicating  the 
value  of  property  destroyed,  as  Mr. 
Coniglio  estimated  its  worth.  It 
was  accompanied  by  no  comment. 
Nor  can  we  see  how  defendant  was 
injured  by  the  analysis  of  the  testi- 
mony made  by  the  accountant.  It 
was  in  the  nature  of  an  informal 
brief  furnished  by  plaintiff's  repre- 
sentatives. It  does  not  appear  that 
appellant's  counsel  reganied  this 
document  and  its  service  as  a  seri- 
ous invasion  of  the  rights  of  the  in- 
surance company,  for  he  made  no 
motion  to  reopen  the  case  for  the 
cross-examination  of  Mr.  Rea.  In 
other  words,  there  is  no  showing 
that  the  informality 
in  the  manner  of  ^i^StrirL 
argument  injured  evidence  utt^r 
the  defendant,  or  T^^ViiMr. 
that  it  did  or  could 
prejudice  that  litigant  with  the 
learned  judge  of  the  trial  court. 
The  judgment  is  affirmed. 

We  concur:  Wilbur,  J.;  Lennon, 
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ANNOTATION. 


hsnnmcet  effect  of  violalion  of  wananty  or  conditSon  of  sole  and  unconditional 
ownerdiv  as  regards  one  or  more  of  levmJ  items  of  |mH>tfty  covered  by 
poli^. 


I.  Where  items  are  not  insured  for  sep- 
arate amounts,  808. 
II.  Where  items  are  insured  for  separate 

amounts,  810. 
III.  Provision  avoiding:  entire  policy,  or 
similar  clause,  814. 

7.   Wh«rs  Uema  are  noC  inaured  for 

separate  amounts. 

It  will  be  observed  that  in  the  re- 
ported case  (Coniglio  v.  Connecticut 
F.  Ins.  Co.  ante,  805)  the  policy  in- 
volved, which  covered  a  stock  of  mer- 
chandise for  a  certain  sum  and 
furniture  and  fixtures  for  another  sum. 
but  did  not  insure  the  different  articles 
comprising  the  furniture  and  fixtures 


separately,  was  held  not  vitiated  as 
to  either  the  stock,  furniture,  or  other 
fixtures  because  there  was  amons:  the 
fixtures  a  computing  scale  of  which 
the  plaintiff  was  not  sole  and  uncon- 
ditional owner« — it  appearing  that  the 
scale  was  not  specifically  named  in  the 
policy;  that  the  plaintiff  waived  all 
claim  for  loss  or  damas:e  to  it;  and 
that  he  had  not  concealed  or  misrep- 
resented any  material  facts  relating 
thereto,  although  he  had  included  it  in 
his  schedule  of  losses,  believing  that 
his  equitable  interest  therein  entitled 
him  to  recover  its  cash  value. 
In  Dow  V.  National  Assur.  Co. 
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(1904)  26  R.  I.  379,  67  L.R.A.  479,  106 
Am.  St  Rep.  728,  58  Atl.  999,  where 
the  policy  covered  household  furniture 
of  every  description,  the  risk  was  held 
iToided  aa  to  all  of  the  furniture  by 
reason  of  the  fact  that  the  insured 
did  not  own  a  considerable  portion  of 
it,  and  a  recovery  on  account  of  the 
furniture  actually  owned  by  the  in- 
snred  was  denied.  The  court  stated 
that  when  insurance  is  contracted  up- 
on property  as  a  whole  it  is  no  answer 
to  8^  that  the  insured  owned  a  pait 
^  it,  and  that  the  condition  providing 
ior  a  termination  of  the  risk  was  plain. 

And  in  Dumas  v.  Northwestern  Nat. 
las.  Co.  (1898)  12  App.  D.  C.  245,  40 
LILA.  358,  a  policy  which  insured  fur- 
niture for  a  gross  sun)  was  held  a 
single  and  entire  contract,  and  avoid- 
ed as  to  all  of  the  property  by  a  breach 
of  the  provision  as  to  sole  and  uncon- 
ditional ownership  as  regards  parts  of 
the  property. 

And  in  Hinman  v.  Hartford  F.  Ins. 
Co.  (1874)  36  Wis.  169,  a  policy  Insur- 
ing a  hop  house  and  certain  personal 
property  therein,  apparently  not  for 
separate  amounts,  was  held  an  entire 
contract,  and  a  breach  of  the  condi- 
tion as  to  the  realty  was  hdd  to  avoid 
the  entire  risk,  notwithstanding  the 
fact  that  the  insured  was  the  sole  own- 
er of  the  personal  property. 

In  Ck)oper  v.  Insurance  Co.  of  Pa. 
(1897)  96  Wis.  862,  71  N.  W.  606, 
where  the  policy  insured  for  a  lump 
stun  household  and  kitchen  fur- 
niture, beds,  wearing  apparel,  sewing 
machines,  etc.,-  it  was  held  that  the 
risk  as  to  other  articles  was  not 
avoided  by  reason  of  the  fact  that  the 
insured  was  not  the  sole  and  uncon- 
ditional owner  of  a  sewing  machine, 
althongh  the  policy  provided  that  the 
entire  policy  should  be  void  if  the  in- 
terest of  the  insured  was  other  than 
sole  and  unconditional  ownership. 
The  court  said:  "The  policy  did  not, 
in  terms,  designate  any  specific  ar- 
ticles of  property,  but  described  it  gen- 
erally by  classes.  The  policy  itself 
did  not  designate  any  particular  sew- 
ing machine  as  the  one  to  be  protected 
by  its  insurance.  Doubtless,  it  was 
intended  to  cover  any  sewing  machine 
at  that  place  of  which  the  plaintiff  was 


the  sole  and  unconditional  owner  at 
the  time  of  the  loss,  and  no  other.  The 
effect  must  be  that,  if  the  plaintiff's 
title  to  ^ia  machine  was  not  the  sole 
and  unconditional  ownership,  this  ma- 
chine was  not  insured  by  the  policy. 
It  could  have  no  effect  as  to  other 
properly  of  which  the  plaintiff  did 
have  proper  title.  The  property  to  be 
covered  by  the  insurance  is  indeter- 
minate and  not  specific.  It  was  intend- 
ed to  cover  all  the  property  of  the 
classes  named  of  which  the  plaintiff 
should  be  possessed  with  proper  title, 
at  the  place  designated,  at  any  time 
during  the  life  of  the  policy.  If  some 
articles  of  the  classes  named,  which 
were  in  plaintiff's  possession,  should 
not  be  his  property,  it  simply  was  not 
intended  to  insure  such.  That  could 
not  affect  the  contract  as  to  other 
property  in  his  possession,  of  which 
he  had  proper  title.  The  contract,  in 
this  sense  and  to  this  extent,  is  cer- 
tainly divisible,  and  was  intended  to 
be  so.  The  action  of  the  court,  in  re- 
quiring the  remission  from  the  verdict 
of  the  value  of  the  machine,  removed 
all  ground  for  complaint  in  that  regard 
by  the  defendant." 

In  Parsons  v.  Lane  (Re  Millers'  & 
Mfrs.  Ins.  Co.)  (1906)  97  Minn.  98, 
4  LJl.A.(N.S.)  231,  106  N.  W.  485,  7 
Ann.  Cas.  1144,  a  policy  for  a  certain 
sum  covering  a  building,  and  the  stock 
and  machinery  situated  in  it,  which 
were  described  in  detail,  and  provid- 
ing that  the  entire  policy  should  be 
void  if  the  interest  of  insured  was 
other  than  unconditional  and  sole  own- 
ership, was  held  avoided  as  to  the  en- 
tire property  by  a  breach  of  the  fore- 
going provision,  the  theory  of  the  case 
being  that  the  breach  of  the  condition 
increased  the  risk  on  t^e  whole  prop- 
erty. The  court  said  that  the  condi- 
tion with  reference  to  the  title  affect- 
ed the  building,  and  its  breach  in- 
creased the  moral  hazard  of  the  risk; 
that  it  was  stipulated  that  the  loss  was 
on  stock,  machinery,  boiler,  and  en- 
gine house;  that  the  building  stood  on 
leased  grounds;  that  the  stock  and 
machinery  were  in  the  building  and 
additions  thereto,  and  that  the  boiler 
and  engine  house  were  apparently 
situated  upon  the  same  leased  land  and 
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adjacent  to  the  same  building,  and 
that  it  was  thus  apparent  that  what- 
ever increased  the  risk  to  the  building 
inevitably  increased  the  risk  on  all 
the  other  property  that  was  destroyed. 
This  argument  is  further  developed  in 
coses  cited  in  n.  infra. 

It.  Where  Items  are  iiuured  for  separate 
amounta. 

In  many  cases  the  policies  involved 
have  been  construed  as  divisible, 
rather  than  entire,  where  the  diflferent 
items  were  insured  for  separate 
amounts,  even  though  the  premium 
was  foK  a  gross  sum,  with  the  result 
that  a  breach  of  the  condition  as  to 
ownership  as  to  one  item  was  held  not 
to  avoid  the  risk  aa  to  the  other  items 
insured.  North  America  Ins.  Co.  v. 
Hofing  (1888)  29  IlL  App.  180;  Phoenix 
Ins.  Co.  V.  Lawrence  (1862)  4  Met. 
(Ky.)  9,  81  Am.  Dec.  521;  Turner  v. 
Home  Ins.  Co.  (1916)  195  Mo.  App. 
188,  189  S.  W.  626;  Stephens  v.  Ger- 
mania  Ins.  Co.  (1895)  61  Mo.  App.  194; 
Donley  v.  Glens  Falls  Ins.  Co.  (1906) 
184  N.  Y.  107, 76  N.  E.  914,  6  Ann.  Cas. 
81;  Schuster  v.  Dutchess  County  Ins. 
Co.  (1886)  102  N.  Y.  260,  6  N.  E.  406; 
Coleman  v.  New  Orleans  Ins.  Co. 
(1892)  49  Ohio  St  810,  16  L.R.A.  174, 
S4  Am.  St  Rep.  565,  31  N.  E.  279; 
Georgia  Home  Ins.  Co.  v.  Brady  (1897) 
—  Tex.  Civ.  App.  — ,  41  S.  W.  513. 

Thus,  in  Donley  v.  Glens  Falls  Ins. 
Co.  (1906)  184  N.  Y.  107,  76  N.  E.  914, 
6  Ann.  Gas.  81,  where  the  policy  In- 
sured realty  and  personalty  for  sepa- 
rate amounts,  it  was  held  that  a  breach 
of  the  provision  as  to  sole  and  uncon- 
ditional ownership  as  regards  the 
realty  did  not  avoid  the  policy  as  re- 
gards the  personalty.  The  court  stated 
that  it  was  well  settled  that  where  by 
the  same  policy  different  classes  of 
property,  each  separately  valued,  are 
insured  for  distinct  amounts,  even  if 
the  premium  for  the  aggregate  amount 
is  paid  in  gross,  the  contract  is  sever- 
able, and  that  a  breach  of  warranty  as 
to  one  subject  of  insurance  only  does 
not  affect  the  policy  as  to  the  others, 
unless  it  clearly  appears  that  such  was 
the  intention. 

And  in  Turner  v.  Home  Ins.  Co. 
(1916)  195  Mo.  App.  138,  189  S.  W. 
626,  a  policy  covering  a  dwelling  house 


for  a  certain  sum,  and  the  furiiiture 
contained  therein  for  another  sum, 
was  held  a  severable  contract  as  to 
the  house  and  the  furniture,  so  that  a 
violation  of  the  provision  as  to  sole 
and  unconditional  ownership  aa  re- 
gards the  real  estate  would  not  defeat 
a  recovery  for  the  destmction  of  the 
personalty. 

And  in  Coleman  v.  New  Orleans  Ins. 
Co.  (1892)  49  Ohio  St  310,  16  L.R.A. 
174,  34  Am.  St.  Rep.  565,  31  N.  E.  279, 
a  policy,  issued  for  a  gross  premium, 
insuring  a  stated  amount  on  a  store- 
house and  another  amount  on  a  stock 
of  goods  therein,  was  construed  as  a 
severable  contract  so  that  a  breach  of 
the  condition  as  to  the  title  and  own- 
ership of  the  land  did  not  defeat  the 
right  to  recover  for  the  loss  of  the 
stock  of  goods.  The  court  in  this  case 
stated  that  it  was  not  likely  that  the 
small  amount  of  insurance  on  the 
storehouse,  which  was  only  $200,  con-- 
stituted  any  inducement  for  the  in- 
surance placed  upon  the  stock  of 
goods,  which  was  insured  for  about 
$4,000. 

And  in  Georgia  Home  Ins.  Co.  v. 
Brady  (1897)  —  Tex.  Civ.  App.  — ,  41 
S.  W,  613,  where  the  policy  insured 
realty  and  personalty  for  separate 
amounts,  the  risk  as  to  the  personalty 
was  held  avoided  because  the  insured 
was  not  the  sole  and  unconditional 
owner  of  a  part  of  the  personal  prop- 
erty, but  this  was  held  not  to  avoid  the 
risk  as  to  the  really,  since  the  contract 
was  divisible.  And  the  same  conclu- 
sion, under  a  like  condition  of  facts,, 
was  reached  in  Springfield,  F.  &  M. 
Ins.  Co.  V.  Green  (1896)  —  Tex.  Civ. 
App.  — ,  36  S.  W.  143. 

And  in  Phoenix  Ins.  Co.  v.  Lawrence 
(1862)  4  Met  (Ky.)  9,  81  Am.  Dec. 
621,  it  was  held  that  although  the  in- 
surance on  a  building  was  void  on  ac- 
count of  an  incorrect  statement  as  to 
ownership,  the  insurance  on  the  per- 
sonalty contained  in  the  building  was 
not  rendered  void,  it  appearing  that 
the  building  and  the  goods  were  each 
insured  for  a  separate  amount.  The 
exact  provision  of  the  policy  as  to  for- 
feiture for  misrepresentations  does 
not  appear. 

And  in  Stephens  v.  German  Ins.  Co. 
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(1895)  61  Mo.  App.  194,  a  policy  in- 
Baring  a  dwelling,  honsehold  furniture, 
a  barn,  and  hay  and  grain,  for  separate 
amounts,  was  held  a  divisible  contract, 
80  that  the  insurance  as  to  the  person- 
alty was  not  avoided  by  a  breach  of  the 
warranty  of  sole  ownership  of  the 
realty. 

And  where  a  policy  insured  a  house 
for  a  certain  amount,  and  its  contents 
for  another  amount,  and  provided  that 
it  should  be  void  in  case  of  misrepre- 
sentation, a  false  statement  that  the 
insured  was  the  owner  of  the  real  es- 
tate was  held  to  avoid  the  risk  as  to 
the  realty,  but  not,  in  the  absence  of 
fraud,  as  to  the  personalty.  Schuster 
r.  Dutchess  County  Ina.  Co.  (1886)  102 
N.  T.  260.  6  N.  E.  406. 

In  Continental  Ins.  Co.  v.  Gardner 
(1901)  23  Ky.  L.  Rep.  385,  62  S.  W. 
886,  where  a  policy  was  taken  on  real- 
ty, and  subsequently  insurance  was 
obtained  on  personalty  contained  in 
the  building  insured,  but  a  new  policy 
was  not  issued,  an  additional  paper 
moely  being  attached  to  the  policy 
covering  the  realty,  it  was  held  that 
die  contract  as  to  the  personalty  was 
a  separate  one,  and  that  the  insurance 
as  to  such  property  was  not  avoided 
because  of  a  violation  of  a  provision 
of  the  policy  on  the  realty,  avoiding 
the  risk  if  the  insured  was  not  the  sole 
and  absolute  owner. 

In  North  America  Ins.  Co.  v.  Hofing 
(1888)  29  lU.  App.  180,  where  a  policy 
insured  a  bam  for  a  stated  sum,  and 
certain  personalty  and  grain  therein 
for  specified  amounts,  and  provided 
that  if  insurance  was  desired  on  prop- 
erty of  any  kind  in  which  the  interest 
of  the  applicant  did  not  amount  to  the 
entire,  sole,  and  absolute  ownership 
it  mast  be  so  represented  to  the  com- 
pany and  clearly  expreased  in  the  body 
of  the  policy,  otherwise  there  would 
be  no  liability  as  to  such  properly  or 
limited  interest,  it  was  held  that  the 
forfeiture  was  confined  to  the  prop- 
erty affected  by  a  misrepresentation 
as  to  sole  ownership,  and  that  a  recov- 
ery might  be  Iiad  for  the  other  prop- 
erty. 

But  in  Cuthbertson  v.  NorUi  Caro- 
lina Home  Ins.  Co.  (1887)  96  N.  &  480, 
2  S.  E.  268,  a  false  answer  in  the  ap- 


plication as  to  whether  the  applicant 
was  the  sole  and  undisputed  owner, 
which  answer  was  warranted  and 
made  the  basis  of  the  policy,  was  held 
to  avoid  the  risk,  both  as  to  the  realty 
and  personalty,  consisting  of  certain 
articles  of  machinery,  although  the 
realty  and  such  articles  were  separate- 
ly valued  in  the  policy,  the  contract 
being  treated  as  an  entire  one. 

In  the  cases  previously  cited  in  this 
division,  uie  courts  do  not  allude  to 
the  arguments  that  the  breach  of  the 
condition  as  to  one  item  should  avoid 
the  policy  as  to  all  items  since  it  in- 
creases the  risk  as  to  all,  although  it 
is  apparent  that  tiie  premise  of  that 
argument  was  involved  in  the  facts  of 
those  cases.  That  argument  has,  bow- 
ever,  prevailed  in  other  cases.  Thus, 
it  has  been  held  in  a  number  of  cases 
that,  although  the  items  were  insured 
for  separate  amounts,  where  they  were 
80  situated  that  the  risk  was  the  same 
as  to  all  a  breach  of  the  provision  as 
to  sole  and  unconditional  ownership 
as  to  one  item  would  defeat  the  insur- 
ance as  to  the  other  items.  Western 
Assur.  Co.  V.  Stoddard  (1889)  88  Ala. 
606,  7  So.  379;  Phoenix  v.  Public  Parks 
Amusement  Co.  (1896)  63  Ark.  187, 
87  S.  W.  959;  Goorberg  v.  Western 
Assur.  Co.  (1907)  160  Cal.  610,  10 
L.RjV.(N.S.)  876,  119  Am.  St  Rep. 
246,  89  Pac.  130,  11  Ann.  Cas.  801; 
C^eisa  v.  Franklin  Ins.  Go,  (1889)  123 
Ind.  172, 18  Am.  St.  Rep.  324,  24  N.  B. 
99;  JEtaa  Ins.  Co.  v.  Resh  (1880)  44 
Mich.  65,  38  Am.  Rep.  228,  6  N.  W.  114. 

In  Goorberg  v.  Western  Assur.  Co. 
(1907)  150  Cal.  510,  10  L.RJL(N.S;) 
876,  119  Am.  St.  Rep.  246.  89  Pac.  ISO, 
11  Ann.  Cas.  801,  a  policy,  issued  for 
a  gross  premium,  insuring  for  speci- 
fied amounts  a  frame  dwelling,  house- 
hold furniture  contained  therein,  a 
smaller  dwelling  situated  upon  the 
same  parcel  of  land,  and  the  household 
furniture  contained  therein  was  con- 
strued as  an  entire  contract.  The 
court  stated  that  a  conflict  exists  as 
to  the  divisibility  of  insurance  con- 
tracts, that  in  a  general  Way  the  ef- 
fect of  the  cases  might  be  summarized 
and  illustrated  by  saying  that  tiie 
courts  of  a  number  of  states  have  laid 
down  the  rule  that,  where  the  prop- 
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erty  insured  consists  of  different  items 
which  are  separately  valued  or  in- 
sured for  separate  amounts,  the  con- 
tract is  divisible  and  the  breach  of 
warranty  or  condition  as  to  one  item 
will  not  affect  the  insurance  on  the 
remainder;  that,  on  the  other  hand, 
there  -are  many  cases  holding  that 
such  contracts  are  entire,  and  that 
a  breach  of  any  condition  or  warranty 
vitiates  the  whole  insurapce ;  that 
there  is  still  another  line  of  cases 
which  take  a  middle  ground  and  hold 
that  the  question  of  the  severability 
of  the  contract  in  such  cases  depends 
upon  the  nature  of  the  risk,  that  is, 
that  where  the  property  is  so  situated 
that  the  risk  on  one  item  cannot  be 
afFected  without  affecting  the  risk  on 
the  other  item  the  policy  must  be  re- 
srarded  as  entire,  but  that  where  the 
property  is  so  situated  that  the  risk 
on  each  item  is  separate  and  distinct 
from  the  risk  on  the  other  item,  so  that 
what  affects  the  risk  on  one  does  not 
affect  the  risk  on  the  others,  the  policy 
must  be  regarded  as  severable.  The 
court,  in  adoptinsr  the  last  rule  in  this 
case,  said:  "In  our  opinion,  the  rule 
declared  in  the  cases  last  cited  is  sup- 
ported by  reason,  and  tends  to  produce 
a  just  result.  Whether  a  contract  is 
entire  or  severable  is  a  question  of  in- 
tention, to  be  determined  from  the 
lansruage  employed  by  the  parties, 
viewed  in  the  light  of  the  circum- 
stances surrounding  them  at  the  time 
they  contracted.  ...  In  these  cases 
the  policy,  insuring  several  classes  of 
property,  provides  that  it  shall  be 
void  in  certain  events.  In  view  of  the 
settled  rule  that  any  uncertainty  or 
ambiguity  in  a  contract  of  insurance 
is  to  be  interpreted  most  strongly 
against  the  insurer,  it  is  proper  to  say 
that  this  language  should  not  be  given 
the  effect  of  avoiding  the  policy  as  to 
every  item  insured  in  all  cases.  Where 
the  warranty  or  condition  which  is 
broken  does  not  affect  the  risk  on  cer- 
tain it^s,  the  insurance  should  not 
be  held  to  be  ineffective  as  to  those 
items.  Such  construction  would  sub- 
ject the  insured  to  a  forfeiture  for  a 
cause  which  had  no  substantial  rela- 
tion to  the  interest  of  the  insurer.  The 
purpose  of  the  warranties  and  condi- 


tions is  to  protect  the  insurer  from 
liability  on  risks  which  he  would  have 
been  unwilling  to  take  for  the  stipu- 
lated premium,  or,  perhaps,  for  any 
premium.  And  if,  as  to  any  item,  the 
breach  of  condition  or  warranty  does 
not  at  aU  affect  the  risk,  the  release 
of  the  insurer  from  liability  for  that 
item  may  fairly  be  said  not  to  have 
been  within  the  reason  for  the  condi- 
tion or  warranty,  and  hence  not  with- 
in the  contemplation  of  the  parties. 
For  example,  where  a  single  policy  in- 
sured, in  separate  amounts,  two  build- 
ings situat^  upon  farms  several  miles 
apart,  the  breach  of  a  warranty  of 
title  as  to  one  would  not  in  the  slight- 
est degree  increase  the  risk  on  the 
other,  and  the  policy  should  be  held 
severable.  .  .  .  We  do  not  think 
the  mere  fact  that  the  premium  is  en- 
tire should  affect  this  conclusion.  On 
the  other  hand,  where  the  breach  of 
condition,  although  in  terms  affecting 
only  one  item,  is  such  as  to  increase 
the  hazard  to  which  other  items  are 
subjected,  the  avoiding  of  the  policy 
as  to  all  such  items  is  the  very  thing 
which  is  requisite  in  order  to  protect 
the  insurer  from  having  to  assume  a 
greater  risk  than  the  one  he  had  con- 
tracted for.  Take  the  case  here  pre- 
sented of  a  building,  and  furniture  in 
the  same,  both  covered  by  the  same 
policy.  There  is  a  breach  o:^a  warranty 
or  representation  rdating  to  the  title 
to  tiie  land  on  which  the  building  waa 
situated.  That  any  misrepresentation 
as  to  title  is  material,  and  has  the  ef- 
fect of  avoiding  the  policy,  at  least 
as  to  the  building,  is  undisputed.  And 
one  ground  upon  which  the  material- 
ity of  statements  as  to  title  has  been 
put  is  that  they  'might  influence,  and 
probably  would  influence,  the  mind  of 
the  underwriter  in  forming  or  declin- 
ing the  contract.  .  .  .  Generally 
speaking,  insurances  against  fire  are 
made  in  the  confidence  that  the  as- 
sured will  use  all  the  precautions  to 
avoid  the  calamity  insured  against, 
which  would  be  suggested  by  his  in- 
terest. The  extent  of  this  interest 
must  always  influence  the  underwriter 
in  taking  or  rejecting  the  risk  and  in 
estimating  the  premium.'  .  .  *In 
other  words,  it  is  in  their  relation  to 
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the  moral  haz&rd  that  the  materiality 
o{  statements  as  to  title  or  interest 
rests.'  2  Cooley,  Briefs  on  Ins.  1340. 
Tbe  risk  is  greater,  then,  where  a  man 
insares  a  house  which  is  on  land  not 
bdonging  to  him,  than  it  would  be  if 
be  owned  the  land.  Hot  if  the  risk 
on  the  house  is  greater  by  reason  of 
the  want  of  ownership,  it  is  clearly 
greater  as  to  the  contents  of  the  house. 
It  is,  of  course,  possible  that  a  house 
may  bnm,  and  a  part  or  all  of  its  con^ 
tents  be  saved,  but  surely  the  contents 
of  a  house  are  in  great  danger  of  burn- 
ing if  the  house  takes  fire,  and  any 
cireumstance  which  increases  the  risk 
of  fire  to  the  house  necessarily  in- 
creases the  risk  to  the  contents.  If 
the  insuring  company  would  have  been 
unwilling  to  insure  a  house  on  land 
not  belonging  to  the  insured,  because 
it  might  be  more  advantageous  to  the 
insured  to  have  the  house  burn  than 
to  have  it  saved,  ft  can  hardly  be  sup- 
posed that  it  would  have  consented  to 
take  the  risk  on  furniture  contained 
in  a  house  exposed  to  such  hazard.  It 
is,  we  think,  no  answer  to  this  posi- 
tion to  say,  as  was  said  in  Merrill  v. 
Agricultural  Ins.  Co.  (1878)  73  N.  Y. 
452,  29  Am.  Rep.  184,  a  case  frequent- 
ly cited,  that  insurance  companies 
habitually  insure  the  contents  of 
boildings,  without  insuring  the  build- 
ing or  inquiring  about  its  ownership. 
Such  insurance  on  the  contents  alone 
would  involve  no  unusual  hazard.  It 
would  not  tempt  the  insured  to  permit 
his  furniture  or  other  movables  to 
bum.  But  if  it  be  coupled  with  in- 
surance on  a  building  which  he  does 
not  own,  and  by  the  destruction  of 
which  he  would  profit,  both  the  house 
and  its  contents  are  subjected  to  a 
risk  which  the  insurer  was  not  will- 
ing to  assume,  and  one  against  the  as- 
samption  of  which  he  expressly  con- 
tracted." 

And  in  Western  Assur.  Go.  v.  Stod- 
dard (1^89)  88  Ala^  606,  7  So.  879, 
where  a  policy  insured  a  gin  house, 
and  certain  articles  of  machinery  con- 
tained therein,  and  valued  each  arti- 
cle and  the  building  separately,  a 
breach  of  warranty  that  the  insured 
was  the  sole  and  absolute  owner  of 
the  gin  house  was  held  to  avoid  the 


policy  as  to  all  articles,  the  court  stat- 
ing that  while  they  would  be  unwilling 
to  annul  the  entire  insurance  on  the 
mere  fact  that  several  subjects  SQ>a- 
rately  valued  were  found  embraced  in 
one  application  and  in  one  policy  on 
account  of  the  breach  of  wanranty  as  to 
one  of  the  subjects,  yet  in  a  ^ase  like 
the  present  a  different  principle  ap- 
plied where  the  insurance  was  upon 
the  contents  of  a  building  as  well  as 
the  building,  and  the  destruction  of 
one  would  naturally  result  in  the  de- 
struction of  the  other. 

And  in  Geiss  v.  Franklin  Ins.  Co. 
(1889)  123  Ind.  172,  18  Am.  St  Rep. 
324,  24  N.  E.  99,  where,  for  a  gross 
premium,  several  items  of  personalty, 
all  contained  in  the  same  building, 
were  insured  for  distinct  amounts,  the 
contract  was  held  entire,  and  avoided 
as  to  all  of  the  property,  because  of  a 
violation  as  to  one  item  of  a  provision 
avoiding  the  policy  in  case  the  insured 
was  not  the  sol^  absolute,  and  uncon- 
ditional owner.  The  court  stated  that 
the  property  was  all  exposed  to  one 
risk,  and  that  the  consideration  was 
a  specified  sum;  that  it  could  not  say 
that  the  insurer  would  have  insured 
the  item  in  question  if  the  true  state 
of  titie  had  been  disclosed,  hor  that 
it  would  have  insured  the  other  items 
without  insuring  that  particular  item 
too,  and  that  the  contract  was  clearly 
entire  and  indivisible. 

In  JEtna.  Ins.  Co.  v.  Resh  (1880)  44 
Mich.  66,  38  Am.  Rep.  228,  6  N.  W. 
114,  false  representations  that  the  in- 
sured was  the  absolute  owner  of  the 
real  estate  insured  were  held  to  avoid 
the  risk,  both  as  to  the  realty  and  per- 
sonalty covered  by  the  policy,  it  being 
held  that  the  contract  was  not  to  be 
construed  as  divisible  unless  it  was 
clear  that  the  insurer  would  have  as- 
sumed the  two  risks  separately.  The 
court  said :  "If  it  was  for  the  interest 
of  the  insured  to  cause  or  suffer  a  loss 
of  the  building,  because  he  had  not 
the  interest  therein  he  had  represent- 
ed, it  would,  we  thinly  be  idle  to  say 
that  such  fact  would  not  increase  the 
risk  upon  the  personal  piwperty  in 
Buch  building.  It  would  be  vwy  un- 
safe, therefore^  to  assume  that  the 
company  would  have  taken  a  risk  upon 
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the  personal  property,  separate  from 
Uie  building,  and  therefore,  because 
the  rate  and  the  amount  insured  upon 
the  personal  can  be  separated  from 
that  on  the  building,  to  hold  that  the 
contract  is  divisible.  That  the  com- 
pany would  have  taken  a  risk  upon 
the  personal  property  alone,  to  a  like 
amount  and  at  the  same  rate,  we  may 
assume,  even  with  full  knowledge  that 
the  insured  had  no  title  to  the  build- 
ing; but  it  would  be  hazardous  to  as- 
sume that  with  such  knowledge  the 
company  would  have  written  upon 
both  the  personal  properly  and  the 
building,  so  that  upon  the  whole  policy 
the  insured  would  be  more  interested 
in  a  loss  of  both  than  in  their  protec- 
tion. It  was  declared  in  this  policy 
that  the  omission  to  make  known  a 
material  fact  should  render  it  void, 
and  we  cannot  say  that  the  false  rep- 
resentation was  not  material  as  to 
both  the  real  and  personal  property. 
The  case  should  be  clear  and  free  from 
all  reasonable  doubt  to  warrant  a 
court  in  carving  out  separate  and  dis- 
tinct contracts  from  one  common 
whole." 

And  in  Phoenix  Ina.  Go.  v.  Public 
Parks  Amusement  Co.  (1896)  63  Ark. 
187,  87  S.  W.  969,  the  breach  of  the 
representation  as  to  part  of  the  prop- 
erty that  the  insured's  interest  was 
sole,  unconditional,  and  entire  was 
held  to  avoid  the  policy  as  to  all  arti- 
cles, where  the  properly  insured  con- 
sisted of  horses,  vehicles,  harnesses, 
and  stable  furniture  and  fixtures, 
which  were  insured  for  separate 
amounts  for  an  entire  premium.  The 
court  stated  that  the  contract  was  en- 
tire and  indivisible,  that  the  property 
was  «q>osed  to  one  risk  and  that  the 
consideration  was  for  a  specified  sum, 
and  that  the  fact  that  the  separate 
amounts  of  insurance  were  appor- 
tioned to  separate  items  or  classes  of 
property  did  not  make  the  policy  di- 
visible. 

tli.  FrovMon  avoiding  entire  poUeif,  or 
atmUar  clause. 

In  some  cases,  where  the  policy  pro- 
vides that  the  entire  policy  shall  be 
void  if,  among  other  things,  the  in- 
sured was  not  the  sole  and  uncondi- 
tional owner,  it  has  been  held  that  a 


breach  of  this  provision  as  to  one  item 
avoids  the  entire  risk,  although  the 
amount  of  the  policy  was  distributed 
on  different  articles  for  separate  sums. 
Germier  v.  Springfield  F.  &  M.  Ins. 
Co.  (1903)  109  La.  842»  S3  So.  861; 
Shoup  V.  Dwelling  House  F.  Ins.  Co. 
(1822)  61  Mo.  App.  286;  Genoania  F. 
Ins.  Co.  V.  Schild  (1903)  69  CHilo  St. 
136,  100  Am.  St.  Rep.  663,  68  N.  E. 
706;  Schiavoni  v.  Dubuque  F.  &  H. 
Ins.  Co,  (1911)  48-Pa.  Super.  Ct  262; 
Elliott  V.  Teutonia  Ins.  Co.  (1902)  20 
Pa.  Super.  Ct  889;  Home  Ins.  Co.  ▼. 
Smith  (1896)  —  Tex.  Civ.  App.  — ,  29 
S.  W.  264;  Uc Williams  v.  Cascade  F. 
&  M.  Ins.  Co.  (1898)  7  Wash.  48,  84 
Pac.  140. 

In  Germania  F.  Ins.  Co.  v.  Schild 
(1903)  69  Ohio  St.  136»  100  Am.  St 
Rep.  663, 68  N.  E.  706,  where  the  policy 
provided  that  "this  entire  policy  shall 
be  void  If  the  insured  has  concealed 
or  misrepresented"  any  material  fact 
or  circumstance,  and  further  provided 
that  if  the  insured  was  not  the  sole 
and  unconditional  owner  of  the  prop- 
erty the  policy  should  be  void,  the  con- 
tract was  held  entire,  and  a  breach  of 
the  condition  as  to  sole  and  uncondi- 
tional ownership  was  held  to  avoid  it 
both  as  to  realty  and  personalty,  al- 
though the  amount  of  the  insurance 
was  distributed  among  different  arti- 
cles of  proper^  for  certain  amounts. 
The  court  distinguished  cases  where 
the  policy  merely  provided  that  it 
should  be  void  in  case  of  breach  of  eer- 
tian  conditions,  but  did  not  contain 
the  word  "entire,"  and  said:  "There 
is  no  ambiguity  in  this  policy;  and  it 
is  not  contended  that  it  is  ambiguous. 
Counsel  for  the  defendant  in  error  in- 
sists that  the  words,  this  entire  policy 
shall  be  void,'  etc.,  have  no  more  force 
than  if  the  word  'entire*  were  omitted, 
and  that  therefore  this  case  is  con- 
trolled by  Coleman  v.  New  Orleans 
Ins.  Co.  (1892)  49  Ohio  St  310,  16 
L.R.A.  174.  34  Am.  St  Rep.  665,  31  N. 
B.  279.    There  is  much  force  In  the 
argument  that  the  clauses,  this  policy 
shall  become  void,'  and  'this  entire 
policy  shall  become  void,'  mean  the 
same  thing;  but  by  no  legitimate  con- 
struction can  the  latter  clause  b«  re- 
stricted to  less  than  the  whole  policy 
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and  whatever  is  included  in  it,  and 
therefore  the  strenffth  of  the  argu- 
vmt,  it  it  has  any,  goes  to  the  sound- 
ness  of  the  decision  in  Coleman  v.  New 
Orlesns  Ins.  Co.  The  two  cases,  how- 
ever, are  plainly  distinguiskable.  In 
the  former  case,  the  language  used  in 
the  policy,  whether  ambiguous  in  it- 
Bdf  or  not,  had  frequently  been  the 
subject  of  construction  and  ingenious 
delMte^  resulting  in  diametrically  op- 
posite conclusions  in  the  courts.  In 
this  esse,  the  parties,  no  doubt  with 
knowledge  of  previous  controversies, 
seem  to  have  endeavored  to  put  the  in- 
divisible character  of  their  contract 
beyond  controversy  by  inserting  the 
vord  'entire;*  and  in  our  judgment 
thej  succeeded  in  their  purpose.  Un- 
less we  reject  this  controlling  word 
sad  thus  make  a  new  contract  for  the 
parties,  the  policy  means  precisely 
what  it  says,  and  cannot  be  valid  in 
part  and  void  in  part.  The  parties 
have  agreed  that  it  should  not  be  a 
sererable  risk,  and  they  have  clearly 
expressed  that  intention." 

And  in  Schiavoni  v.  Dubuque  F.  &  M. 
Ins.  Co.  (1911)  48  Pa.  Super.  Ct  252. 
^ere  the  policy  covered  a  store  and 
stock  of  goods,  the  breach,  as  regards 
tfae  store,  of  the  provision  that  "this 
entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  .  .  . 
if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  owners 
ship,"  was  held  to  avoid  the  entire 
policy,  although  separate  amounts 
were  stated,  fixing  the  liability  for  the 
several  pieces  of  property  insured. 
The  court  said  that  the  parties  had 
chosen  to  agree  that  the  entire  policy 
should  be  void  if  the  insured  was  not 
the  sole  and  unconditional  owner,  and 
further  said :  "The  company  takes  in- 
sarance  at  less  than  the  value  of  the 
property,  that  the  owner  may  have  an 
interest  in  protecting  and  preserving 
it;  nmy  be,  in  effect  part  insurer. 
But  when  the  owner's  interest  is  less 
than  that  covenanted  for  by  the  policy, 
the  company  loses  the  benefit  of  this 
joint  insurance,  upon  which  they  have 
a  right,  under  the  policy,  to  rely.  The 
insurer  might  be  perfectly  willing  to 
insure  a  store  building  and  a  stock  of 


goods  therein,  sO  long  as  both  build- 
ing and  goods  were  absolutely  owned 
hy  tkt  insnred,  but  might  be  unwill- 
ing to  insure  the  stock  of  goods  while 
in  a  building  in  which  the  insured 
had  no  interest.  These  may  have  been 
the  considerations  which  led  the  in- 
surer to  insist  upon  these  covenants 
in  the  contract,  but  whatever  may 
have  been  the  reason  for  the  introduc- 
tion of  such  covenants,  we  have  no 
right  to  ignore  the  fact  that  they  ex- 
ist. The  consideration  for  the  policy, 
the  premium  paid,  is  entire  and  in- 
divisible; the  amount  of  the  risk  is 
stated  in  gross,  although  the  amount 
of  the  liability  upon  each  of  the  sub- 
jects of  the  contract  is  limited.  That 
such  a  contract  is  eptire,  and  not  sepa- 
rable, has  been  settled  by  author!^ 
which  we  are  not  at  liberty  to  disre- 
gard. ...  If  the  policy  of  insur- 
ance in  this  case  was  invalid  as  to  the 
building  at  the  time  it  was  issued,  it 
was  also  void  as  to  the  personal  prop- 
erty, which  was  burned  with  the  build- 
ing and  the  plaintiff  was  not  entitied 
to  recover." 

In  McWilliams  v.  Cascade  F.  ft  M. 
Ins.  Co.  (1893)  7  Wash.  48,  S4  Pac.  140, 
where  a  policy  insured  certain  arti- 
cles of  hous^old  furniture  for  sepa- 
rate amounts,  and  contained  a  provi- 
sion that  the  entire  policy  should  be 
void  if  the  Interest  of  the  insured  was 
other  than  unconditional  and  sole  own- 
ership, the  court  was  of  the  opinion 
that  tho  policy  should  be  construed  as 
an  entire  contract  for  the  reason  that 
what  affected  the  risk  on  one  item  also 
affected  the  risk  on  the  others,  the 
property  being  situated  in  the  same 
building,  but  rested  Its  decision  that 
the  entire  risk  was  avoided  on  the, 
phraseology  of  the  policy,  stating  that 
it  was  .  plainly  provided  therein  that 
the  entire  policy  should  be  void  if  the 
interest  of  the  insured  was  otiier  than 
sole  and  unconditional. 

And  in  Home  Ins.  Co.  v.  Smith 
(1896)  —  Tex.  Civ.  App.  — ,  29  S.  W. 
264,  where  the  policy  covered  certain 
houses  and  furniture,  and  provided 
that  the  entire  policy  should  be  void 
if  the  subject  o!C  insurance  was  build- 
ings upon  grounds  not  owned  by  the 
insured  in  fee  simple,  it  was  held 
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tbat  a  want  of  title  to  the  buildinffs 
and  the  land  upon  whicb  they  were 
situated  rendered  the  entire  policy 
void. 

And  in  Shoup  v.  Dwelling  House  F. 
Ins.  Co.  (1892)  61  Mo.  App.  286,  where 
the  policy  provided  that  the  entire 
contract  should  be  void  if  the  interest 
of  the  insured  was  other  than  uncon- 
ditional and  sole  ownership,  free  from 
all  liens  whatever,  misrepresentations 
as  to  the  realty  were  held,  by  virtue  of 
this  provision,  to  avoid  tiie  entire  con- 
tract both  as  to  the  realty  and  the 
personally. 

And  in  Elliott  v.  Teutonia  Ins.  Co. 
(1902)  20  Pa.  Super.  Ct.  S59,  where 
the  policy  insured  a  stated  amount  on 
stock,  another  amount  on  machinery, 
and  a  third  amount  on  factory  and  of- 
lice  furniture,  and  provided  that  the 
entire  policy  should  be  void  if  the  in- 
terest of  the  insured  was  other  than 
the  unconditional  and  sole  ownership, 
and  contained  a  clause  contemplating 
covering  an  interest  other  than  that 
of  the  insured,  provided  the  insurer's 
consent  was  obtained,  it  was  held  that 
the  fact  that  the  insured  did  not  own 
the  machinery,  which  was  not  indi- 
cated to  the  insurer,  avoided  the  risk 
as  to  all  of  the  property,  since  the  ex- 
press stipulations  of  the  policy  so  pro- 
vided. 

And  in  Germier  v,  Springfield  F.  & 
M.  Ins.  Co.  (1903)  109  La.  342,  33  So. 
361,  where  the  policy,  insuring  a 
dwelling  and  the  furniture  contained 
therein  for  separate  amounts,  provided 
that  the  entire  policy  should  be  void 
if  there  was  either  concealment  or 
misrepresentation,  the  insurance  on 
the  personally  as  well  as  that  on  the 
realty  was  held  avoided  by  a  breach 
of  the  condition  as  to  unconditional 
and  sole  ownership  of  the  realty. 

But  in  Oatman  v.  Bankers'  Fire  Re- 
lief Asso.  (1913)  66  Or.  S88,  133  Pac. 
1183,  rehearing  denied  in  (1913)  66 


Or.  396, 134  Fac.  1033,  where  a  statute 
required  the  insertion  of  a  provision 
that  "this  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void 
.  .  .  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole 
ownership,"  it  was  held  that  under 
this  provision  a  failure  to  indorse  the 
fact  that  the  insured  was  not  the  sole 
and  unconditional  owner  of  the  real 
estate  avoided  the  policy  as  to  that, 
but  not  as  to  the  personalty,  where  the 
realty  was  insured  for  a  stated  sum, 
and  the  personalty  for  another  sum. 

And  in  Mott  v.  Citizens'  Ins.  Co. 
(1893)  69  Hun,  601,  23  N.  Y.  Supp. 
400,  where  the  policy  insured  a  build- 
ing for  a  certain  amount,  and  person- 
alty contained  in  it  for  separate  sums, 
and  provided  that  the  entire  policy 
should  be  void  if  the  interest  of  the 
insured  was  other  ^an  unconditional 
and  sole  ownership,  it  was  held  that 
the  policy  as  to  the  personalty  was  not 
avoided  by  reason  of  the  fact  that  the 
insured  was  not  the  sole  owner  of  the 
realty,  the  court  holding  that  the  pol- 
icy should  not  be  so  construed  as  to 
avoid  it  in  all  its  parts  because  the  en- 
tire property  covered  by  it,  and  every 
part  thereof,  were  not  owned  uncon- 
ditionally; ^at  it  did  not  say  that  if 
any  part  of  the  property  was  not 
owned  by  the  insured  unconditionally 
the  whole  policy  should  be  void. 

And  the  same  conclusion  was 
reached  in  Donley  v.  Glens  Falls  Ins. 
Co.  (1906)  184  N.  Y.  107,  76  N.  E.  914, 
6  Ann.  Cas.  81,  where  the  court  stated 
that  the  provision  for  avoidance  meant 
tiie  entire  policy,  so  far  only  as  it  re- 
lated to  the  subject  of  insurance  af- 
fected by  the  breach,  because  a  sever- 
able policy  is  equivalent  to  as  many 
policies  as  there  are  classes  of  prop- 
erty separately  valued. 

See  also  Cooper  v.  Insurance  Co.  of 
Pa.  (Wis.)  supra.  L  J.  T.  W. 
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EMILY  HUGHES,  as  Widow  and  Sole  Heir  at  Law  of  John  J.  Hughes, 

Deceased,  Flff.  in  Err., 

V. 

-   THOMAS  W.  LEONARD  et  aL 

Colorado  Supreme  Court  (in  Bane)'-May  ff,  1010. 
(—  Colo.  — ,  181  Pac.  200.) 

fisBband  and  wife  —  separatlcMi  agreement  —  coercion. 

L  A  threat  by  a  man  to  alienate  his  property,  which  he  has  a  perfect 
right  to  do,  cannot  be  claimed  by  his  wife  to  be  coercion  to  the  signing  of  a 
separation  agreement 

{Set  ttots  on  thi»  qiuaUon  heginnmg  on  page  823.] 


—  separation  —  inevitability. 

2.  A  separation  following  the  deter- 
mination by  one  of  the  parties  that  it 
most  occur,  and  as  to  which  there  is 
»  prospect  of  reeoncilialdon,  is  in- 
evitable so  as  to  furnish  a  basis  for 
a  separation  agreement. 

[See  9  R.  C.  U  624,  625.] 

Evidence  —  presumption  of  material- 
ity. 

3.  It  is  presumed  that  an  offer  of 
proof  will  disclose  its  materiality  if  it 
Is  material  to  any  issue  in  the  case. 

Husband  and  wife  —  incompetent  — 
effect  of  representation  by  connseL 

4.  That  a  woman  was  represented  by 
eonnsel  in  her  negotiations  with  her 
husband  for  a  separation  agreement 
overcomes  her  allegations  that  she  was 
incompetent  at  the  time  it  was  made. 

—  ratification. 

6.  A  woman  ratifies  a  separation 
agreement  by  retaining  the  fruits  of  it 
^ter  knowledge  of  grounds  for  rescis- 
sion. 


—  effect  of  laches. 

6.  A  woman  is  precluded  by  laches 
from  sacking  a  separation  agreonent 
if  she  delays  until  her  husband  has, 
in  good  faltli,  changed  his  condition 
so  that  he  cannot  be  restored  to  his 
former  state. 

Laches  —  effect  on  separation  agree- 
ment 

7.  A  woman  who,  under  threats  of 
her  husband,  who  has  separated  from 
her,  to  convey  away  all  his  property, 
which  he  has  a  perfect  right  to  do,  un- 
less she  signs  a  separation  agreement, 
signs  the  agreement,  takes  the  prop- 
erty coming  to  her  under  it,  and  waits 
until  after  his  death  before  attacking 
the  agreement  on  the  ground  of  coer- 
cion, is  precluded  by  laches  from  doing 
so. 

Fraud  —  attacking  contract  for  —- 

time. 

8.  A  woman  defrauded  into  signing 
a  separation  agreement  must  take 
steps  to  set  it  aside  within  a  reason- 
able time  after  discovery  of  the  fraud. 


Erbob  to  the  District  Court  for  the 
J.)  to  review  a  judgment  in  favor  of 
set  aside  two  certain  deeds.  Affirmed. 

Statement  by  Burke,  J. : 

April  29,  1915,  John  J.  Hughes 
(since  deceased)  and  plaintiff,  Emily 
Hughes,  were  husband  and  wife.  On 
that  date,  said  John  J.  Hughes  con- 
veyed lots  29  and  30,  in  block  111, 
East  Denver  subdivision  of  the  con- 
gressional grant  of  the  city  of  Den- 
ver, and  lots  15  and  16  in  block  122, 
Stiles's  addition  to  the  city  of  Den- 
ver, to  the  defendant  Thomas  W. 
Lwnard;  the  consideration  named 
in  the  deed  being  $1  and  other  good 
and  valuable  considerations. 

6  A.L.H^2. 


City  and  County  of  Denver  (Perry, 
defendants  in  an  action  brought  to 

May  3,  1915,  said  deed  was  filed 
for  record,  and  recorded  in  Book 
2558,  p.  323,  of  the  records  in  the 
office  of  the  clerk  and  recorder  of 
the  city  and  county  of  Denver. 

May  4, 1915,  said  John  J.  Hughes  . 
died,  leaving  as  his  sole  heir  at  law 
his  widow,  this  plaintiff,  Emily 
Hughes. 

May  5,  1915,  defendant  Leonard 
quitclaimed  said  property  to  the  de- 
fendant Jane  F,  Dunn,  by  deed  filed 
for  record  May  12, 1915,  and  record- 
ed in  Book  2460»  at  page  45,  of  said 
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records ;  the  consideration  xuuned  in 
said  deed  being  $1. 

Plaintiff  brings  this  action  to  have 
both  deeds  set  aside  on  the  ground 
that  the  warranty  deed  is  a  testa- 
mentary disposition  made  by  dece- 
dent to  circumvent  the  law  and  in 
fraud  of  the  rights  of  the  widow; 
that  the  quitclaim  deed  was  exe- 
cuted in  furtherance  of  the  same 
plan ;  and  that  both  deeds  were  with- 
out consideration. 

The  complaint  alleges  that  at  the 
time  of  the  execution  of  the  war- 
ranty deed  John  J.  Hughes  was  ill 
and  believed  himself  near  death; 
that  he  placed  this  deed  in  the  hands 
of  Leonard  with  instructions  to  hold 
until  tiie  issue  of  said  illness  should 
become  certain;  that,  should  said 
illness  prove  fatal,  Leonard  was  in- 
structed to  immediately  place  the 
instrument  of  record  and  convey  the 
property  to  Dunn,  otherwise  to  dft- 
stroy  the  warranty  deed  or  return 
it  to  said  John  J.  Hughes ;  that  when 
Leonard  placed  said  warranty  deed 
of  record  he  was  certain  John  J, 
Hughes  ''was  about  to  die;"  that 
the  quitclaim  deed  from  Iteonard  to 
Dunn  was,  in  fact,  not  delivered,  but 
was  filed  of  record  by  Leonard  him- 
self;  that  Jane  F.  Dunn  is  a  niece  of 
decedent,  and  resides  in  Boston, 
Massachusetts;  that  the  warranty 
deed  was  received  by  Leonard  with 
full  knowledge  of  the  fraudulent 
purpose  of  decedent. 

The  quitclaim  deed  contains  the 
following  recital:  "This  -deed  is 
made  to  vest  title  to  said  property 
in  the  said  party  of  the  second  part 
in  pursuance  of  instructions  from 
John  J.  Hughes,  from  whom  the 
said  party  of  the  first  part  received 
his  title  to  the  same." 

Both  defendants  filed  demutrers 
to  the  amended  complaint.  Both  de* 
murrers  were  overruled. 

Defendant  Dunn  denied,  by  an- 
swer, that  when  decedent  executed 
the  warranty  deed  he  believed  he 
was  in  danger  of  death ;  denied  the 
alleged  instruction  of  decedent  to 
Leonard;  denied  that  Leonard  be- 
lieved John  J.  Hughes  was  about  to 
die  at  the  time  of  the  filing  of  the 


warranty  deed  for  record;  denied 
that  the  deeds  were  without  -  con- 
sideration or  were  execute  to  cir- 
cumvent the  law,  or  in  fraud  of  the 
rights  of  the  plaintiff.  For  a  sec- 
ond defense,  she  set  up  a  contract 
of  separation  between  Hughes  and 
his  wife  of  date  July  29, 1907.  This 
contract  recites,  among  other  things, 
that  by  reason  of  "unhappy  differ- 
ences" the  husband  had  left  his 
wife  in  October,  1906,  since  which 
time  they  had  lived  apart,  and  that 
the  husband  refuses  to  return  to  his 
wife  and  home ;  that,  "for  the  pur- 
pose of  making  and  having  a  com- 
plete settlement  of  all  the  property 
rights  and  financial  obligations  be- 
tween them,"  the  home  and  its  fur- 
nishings -should  be  deeded  to  the 
wife,  $400  in  cash  paid  to  her,  and, 
in  addition  thereto,  $60  per  month 
for  ten  months.  "The  party  of  the 
second  part  agrees  and  is  hereby  ob- 
ligated to  support  and  maintain  her- 
sdf ,  and  not  hereafter  at  any  time 
nor  in  any  manner  to  call  upon  party 
of  the  fii^t  part,  his  heirs  or  lawful 
representatives,  for  any  contribu- 
tion of  money  or  property  whatso- 
ever for  her  future  needs,  nor  ask 
for,  seek  or  demand  in  any  manner 
whatsoever  any  part  of  the  property 
or  fruits  of  the  labor  of  the  party 
of  the  first  part,  either  alimony  or 
otherwise;  and  it  is  agreed  that  in 
the  event  of  the  death  of  either  of 
the  parties  hereto  the  other  party 
shall  no(  ask  for,  seek,  demand,  or 
receive,  or  have  any  claim  upon  or 
interest  in  any  part  of  the  estate  of 
the  other  party,  by  virtue  of  the 
marriage  relation  existing  between 
them,  either  as  widower  or  widow 
or  heir,  under  any  provision  of  law, 
statutory  or  otherwise,  now  in  force 
or  which  may  hereafter  be  enacted, 
so  long  as  said  parties  shall  continue 
to  live  separate  and  apart." 

Defendant  further  alleges  that 
this  contract  was  filed  for  record 
September  19,  1907;  that  decedent 
complied  with  its  terms;  and  that, 
by  reason  thereof,  plaintiff  has 
waived  any  rights  she  might  other- 
wise have  in  this  property  in  ques- 
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turn  and  is  estopped  from  making 
any  claim  thereto. 
Defendant  Leonard  answeredf  dls- 

daiming  any  interest. 

Plaintiff,  by  replication,  adnutted 
the  making  of  the  contract.  She 
further  alleged  that  when  she  was 
in  ill  health  her  husband  had  de- 
serted her  and  left  her  penniless; 
had  attempted  to  coerce  her  into  an 
action  for  divorce,  and,  while  she 
was  suffering  physically  and  men- 
tally,  she  acquiesced,  through  her 
attorney,  in  a  plan  of  separation; 
that  a  contract  was  drawn  by  her 
eooQsel,  but  that  the  contract,  as 
signed,  was  dictated  by  her  husband, 
who  r^esented  to  her  that  he  was 
a  poor  man,  that  there  was  a  judg- 
ment of  $12,000  against  him,  which 
stood  as  a  lien  against  all  his  prop- 
erty, that  he  would  give  plaintiff  no 
more  money,  and  that  she  could  take 
what  the  contract  gave  her  or  noth- 
ing; that  she  believed  her  husband 
woidd  fight  her  to  the  end,  would 
cause  litigation  to  be  prolonged,  and 
erentaally  leave  her  destitute;  that 
she  did  not  sign  the  agreement  of 
her  own  free  will ;  that  its  conditions 
are  unjust;  that  there  is  a  lack  of 
sufficient  consideration;  that  there 
was,  in  fact,  no  judgment  against 
her  husband;  that  he  was  worth 
approximately  $100,000;  that  the 
residence  conveyed  to  her  under  the 
contract  was  not  then  worth  over 
S6,000,  and  is  not  now  worth  over 
$4,000,  and  the  furniture,  etc.,  $300; 
that  the  $400  paid  her  in  cash  was 
for  the  payment  of  bills  for  her  sup- 
port; and  that  all  these  tlungs  were 
known  to  the  husband  at  the  time  of 
the  signing  of  the  contract. 

Other  pleadings  were  filed,  and 
rulings  thereon  made  by  the  trial 
court,  not  now  necessary  to  notice. 

Trial  was  to  the  court  without  a 
juty.  Plaintiff  moved  for  default 
agamst  the  defendant  Leonard, 
which  motion  was  denied.  At  the 
dose  of  plaintiff's  case,  defendant 
moved  for  a  nonsuit,  which  motion 
was  granted.  September  14,  1916, 
motion  for  new  trial  was  overruled, 
and  final  judgment  was  rendered  in 
favor  of  the  defendants,  dismissing 
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the  amended  complaint  and  for 
costs,  and  from  said  judgment  this 
writ  of  error  is  prosecuted. 

Plaintiff  was  called  as  a  witness 
in  her  own  behalf.  Objection  was 
noade  to  her  being  sworn  or  testify- 
ing on  the  ground  that  she  was  an 
incompetent  witness  under  the  stat- 
ute. This  objection  the  trial  court 
sustained,  on  the  ground  of  the  deci- 
sion of  this  court  in  Conner  v.  Root, 
11  Colo.  183,  17  Pac.  773.  There- 
upon, her  counsel  made  an  offer  to 
prove  by  her  substantially  the  mat- 
ters set  out  in  her  pleadings.  A  por- 
tion of  that  offer  is  as  follows: 
"That  she  consulted  an  attorney,  Mr. 
Keeler,  as  to  what  she  should  do, 
and  he  advised  her  to  go  ahead  and 
buy  what  she  wanted  for  her  sup- 
port, and  that  her  husband  would 
pay  for  it.  .  .  .  That  she  again 
consulted  Mr.  Eeeler,  and  he  advised 
her  to  wait  a  year  and  sue  for  di- 
vorce. That,  when  she  stated  to 
him  that  she  did  not  want  a  divorce, 
he  advised  her,  or  suggested  to  her, 
that  her  husband  go  to  Nevada  and 
get  a  divorce  from  her.  That  there- 
upon she  lost  confidence  in  said  at- 
torney and  turned  to  Mr.  Bottom. 
.  .  .  That  her  attorney,  Mr.  Bot- 
tom, called  upon  her  husband,  and 
advised  her  that  her  husband  had 
stated:  'What  I  want  is  separation 
papers,  if  she  won't  get  a  divorce, 
and  I  won^t  give  her  any  money  for 
her  support  until  then.'  .  .  . 
That  during  all  of  said  time  (from 
the  summer  of  1907  until  the  time 
of  the  beginning  of  this  action,  in 
October,  1915)  she  was  afraid  to 
bring  any  action  in  court  against 
her  husband,  because  she  knew  his 
character  and  disposition  thorough- 
ly, and  she  verily  believed  that,  if 
she  did,  he  would  make  away  with 
his  property  or  wear  her  out  with 
litigation,  so  that  she  would  obtain 
no  relief.  .  .  .  That  she  has 
never  considered  said  agreement  to 
be  binding  upon  her,  and  that  she 
did  not  attack  it  during  the  lifetime 
of  her  said  husband  because  she 
feared  and  verily  believed  that,  if 
she  should  cause  said  agreement  to 
be  set  aside,  what  of  her  husband's 
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property  was  not  spent  in  litigation 
would  be  so  disi)osed  of  by  him  that 
she  would  not  be  benefited  by  such 
proceeding.  That  she  had  no  accu- 
rate knowledge  of  her  husband's 
means,  but  imderstood  that  he  was 
very  well  off ;  that  she  knew  that  he 
owned  considerable  real  estate,  but 
did  not  know  whether  the  same  was 
encumbered,  and  that  he  owned  con- 
siderable mining  stock.  That  he 
was  then  engaged  in  dealing  in  min- 
ing stocks,  and  that  she  frequently, 
before  the  separation,  saw  letters  to 
him  inclosing  checks  for  dividends 
upon  such  stocks." 

Mr.  Bottom,  a  witness  for  plain- 
tiff, and  her  counsel  in  the  negotia- 
tions with  her  husband,  testified: 
That  he  prepared  an  agreement, 
which  did  not  suit  Mr.  Hughes,  who 
later  came  to  Mr.  Bottom's  office 
with  the  one  set  out  in  the 
pleadings.  "Mr.  Hughes  told  Mrs. 
Hughes  that  she  would  have  to  sign 
this  agreement  or  he  would  not  give 
her  a  cent."  That,  in  one  interview 
which  witness  had  with  Hughes  in 
the  Brown  Palace  hotel,  Hughes 
stated  that  the .  only  property  he 
owned  was  two  or  three  pieces  of 
real  estate,  one  of  which  was  the 
home;  that  he  was  in  debt  for  a 
larger  amount  than  the  value  of  all 
of  it;  that  he  had  a  judgment 
against  him  which  'would  wipe  out 
all  of  the  real  estate,  lliat  he  re- 
fused to  give  the  wife  anything  ex- 
cept the  home.  That  witness  report- 
ed this  conversation  to  Mrs.  Hughes, 
and  the  result  thereof  was  that 
Hughes  brought  in  the  contract  in 
question. 

Sara.Huddart,  a  witness  for  the 
plaintiff,  testified  that  she  had  a 
conversation  with  Hughes  in  Au- 
gust, 1919  (almost  five  years  before 
the  death  of  Hughes,  and  more  than 
five  years  before  the  filing  of  this 
suit),  in  which  Hughes  said:  *'I 
was  too  cute  for  her.  I  was  getting 
ready  to  leave  her  five  or  six  years 
ago,  and  I  covered  my  property  so 
she  would  not  ever  get  anything, 
and  she  would  not  have  gotten  the 
house  if  she  had  not  homesteaded 
it" 


This  testimony  was  stricken  out 
on  motion  of  the  defendant. 

Messrs.  John  T.  Bottom,  N.  Walter 
Dixmi,  and  Thomas  J.  Di»>n,  for  plain- 

tiflF  in  error: 

When  an  agreement  settling  proper- 
ty rights  is  made  as  an  incident  to  a 
separation  fully  determined  upon  be- 
tween husband  and  wife,  it  is  valid; 
but  if  a  settlement  of  property  rights 
is  the  cause  and  consideration  of  an 
agreement  to  separate,  then  the  agree- 
ment is  void  as  against  public  policy. 

Foote  V.  Nickeraon,  70  N.  H.  514,  54 
L.R.A.  554,  48  Atl.  1088;  Stebbins  v. 
Morris,  19  Mont.  116,  47  Pac.  642; 
Walker  v.  Walker  (Walker  v.  Beal) 
9  Wall.  743,  19  L.  ed.  814;  Poillon  v. 
Poillon,  49  App.  Div.  341,  63  N.  Y. 
Supp.  301;  King  v.  MoUohan,  61  Kan. 
683,  60  Pac.  731,  61  Pac.  686;  Boland 
V.  O'Neil,  72  Conn.  221,  44  Atl.  15; 
Randall  v.  Randall,  37  Mich.  563;  Car- 
ey V.  Mackey,  82  Me.  516,  9  L.R.A.  113^ 
17  Am.  St.  Rep.  500,  20  Atl,  84;  Arch- 
bell  V.  Archbell,  158  N.  0.  408,  74  S.  E. 
327,  Ann.  Cas.  1913D,  261. 

Public  policy  will  not  permit  a  wife 
to  contract  away  the  legal  liability  of 
her  husband  to  support  her  unless  rea- 
sonable provision  is  made  for  her  sup- 
port. 

Daniels  v.  Daniels,  9  Colo.  133,  10 
Pac.  657. 

Plaintiff  was  a  competent  witness. 

Prewitt  v.  Lambert,  19  Colo.  6,  34 
Pac.  683 ;  Cree  v.  Becker,  49  Colo.  268, 
112  Pac.  783;  Goels  v.  Goelz,  157  111. 
83.  41  N.  E.  756. 

Messrs.  Hughes  &  Dorsey,  E.  I. 
Thayer,  and  Berrien  Hughes  for  de- 
fendants in  error. 

Burke,  J.,  delivered  the  opinion  of 

the  court: 

The  first  question  for  considera- 
tion is  the  validity  of  this  contract 
of  separation.  There  is  nothing  in 
it  which,  under  the  laws  of  Colorado, 
is  against  public  policy.  Attorneys 
for  plaintiff  in  error  urge  that,  in- 
asmuch as  this  contract  fails  to  set 
forth  a  good  cause  for  the  separa- 
tion, the  contract  is  invalid.  They 
admit  that,  if  a  separation  is  "in- 
evitable," whether  a  property  set- 
tlement is  made  or  not,  then  a  sepa-. 
ration  agreement  settling  the  prop- 
erty rights  of  the  parties  may  be 
made  without  violating  public  pol- 
icy; but  they  further  contend  that 
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8ueh  aeparation  must,  in  the  first 
ingtance,  be  by  agreement  of  the 
parties.  In  this  we  think  they  are 
in  error.  If  it  appears,  as  here,  that 
aach  separation  had  first  been  def- 
initely determined  upon  by  one  of 
the  parties,  that  it  had  in  fact  there- 
after taken  place,  and  that  no  pros- 
pect of  a  reconciliation  appeared, 
then  such  separation  would  be  just 
aa  "inevitable*'  and  furnish  as  good 
a  basis  for  a  separation  agreement 
as  if  it  had  originally  taken  place 
by  mutual  consent.  Mrs.  Hughes 
could  not  comp^  her  husband  to  live 
with  her  or  remain  in  his  home.  If 
she  were  not  at  fault,  she  could  comr 
pel  him  to  support  her  in  such  cir- 
Butaad  an«  cumstauces  as  his 
"."^iSfWSS."*"  means  justified.  If 

personal  knowledge  of  such  means, 
our  statutes  afforded  her  an  ample 
remedy  to  compel  her  husband  to 
disclose  them.  Under  these  condi- 
tions, the  cause  of  the  separation 
and  the  reasons  for  the  execution  of 
the  contract  were  exclusively  for 
the  determination  of  the  parties. 
By  their  contract  they  found  them 
sufficient,  and,  if  the  wife  were  not 
coerced  into  its  execution,  if  no  un- 
fair advantage  were  taken  of  her  by 
her  husband,  that  contract  is  her 
own  determination  of  the  fact  that 
a  separation  was  "inevitable,"  and 
is  a  complete  bar  to  her  action.  We 
think  every  question  necessary  to 
this  conclusion  has  been  settled,  and 
correctly  settled,  by  the  opinion  of 
Judge  Sanborn  in  Daniels  t.  B^e- 
dict,  38  C.  G.  A.  692,  97  Fed.  367. 

If  the  plaintiff  were  coerced  into 
making  this  contract,  or  if  any  un- 
fair advantage  was  taken  of  her  by 
her  husband,  those  allegations  must 
depend  for  their  proof  npon  the  tes- 
timony hereinbefore  set  out.  If  the 
ruling  of  the  trial  court  excluding 
the  testimony  of  the  plaintiff  was 
erroneous  (a  question  which  it  is 
unnecessary  to  determine  herein), 
was  the  plaintiff  prejudiced  there- 
by? 

It  is  not  presumed  that  counsel 
for  plaintiff,  in  his  offer  of  proof. 
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set  forth  in  detail  what  her  testi- 
mony would  be,  but  ETid«oe- 

It  IS  presumed  that,  preBnmptton  «f 

having  made  the  of- 
fer,  he  set  it  forth  in  substance; 
that,  if  her  testimony  would  be  ma- 
terial to  any  issue  in  the  case,  his 
offer  would  disclose  that  nmterial- 
ity.  On  the  contrary,  the  offer  con- 
vinces us  of  the  immateriality  of 
the  excluded  testimony.  Plaintiff 
contends  that  she  was  coerced  into 
the  making  of  this  contract:  First, 
by  her  husband's  threats  to  alienate 
his  property  in  case  of  her  refusal ; 
second,  that  she  was  misled  by  his 
statements  that  he  was  a  poor  man 
and  that  there  was  a  judgment 
against  him  of  $12,000,  which  was 
a  lien  against  his  property.  Under 
our  law,  the  husband  had  a  perfect 
right  to  alienate  this  property  dur- 
ing his  lifetime  subject  to  the  pro- 
hibition of  the  rule  laid  down  in 
Smith  V.  Smith,  22 
Colo.  480,  34  L.R.A.  5»;^i"4.«fio« 
49,  55  Am.  St.  Rep. 
142,  46  Pac.  128, 
and  his  threat  to  do  what  it  was  his 
lawful  right  to  do  cannot  be  held  to 
be  coercion.  That  plaintiff  was  not 
misled  by  her  huslKind's  allegations 
of  poverty  is  clearly  shown  by  her 
counsel's  offer  of  her  testimony 
"that  she  had  no  accurate  knowl- 
edge of  her  husband's  means,  but 
understood  that  he  was  very  well 
off.'*  She  further  contends  tJiat  at 
the  time  of  the  making  of  this  con- 
tract she  was  ill  and 
incompetent,  physi-  —vffeet  of  repre- 
cally  and  mentally,  SSiiSSr*  ^ 
to  execute  such  an 
agreement.  The  evidence  of  such 
incompetence  is  of  itself  very  un- 
satisfactory, and  is  more  than  over- 
come by  the  fact  that  she  was  at  all 
stages  of  her  negotiations  repre- 
sented by  counsel.  She  further  at- 
tempts to  show  that  the  same  in- 
fluence by  which  she  was  induced 
to  enter  into  this  contract  kept  her 
silent  and  inactive  from  the  date  of 
its  execution  to  the  day  of  her  hus- 
band's death.  This  contention  is  set 
forth  in  her  pleadings,  but  more  par- 
ticularly in  the  offer  of  her  counsel. 
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"that  during  all  of  said  time  she  was 
afraid  to  bring  any  action  in  court 
against  her  husband  because  she 
knew  his  character  and  disposition 
thoroughly,  and  she  verily  believed 
that  if  she  did  he  would  make  away 
with  his  property  or  wear  her  out 
in  litigation  so  that  she  would  obtain 
no  relief."  It  cannot  be  presumed 
that  the  courts  would  permit  him  to 
make  any  defense  which,  under  the 
law,  he  was  not  entitled  to  make, 
or  unreasonably  prolong  the  litiga- 
tion, or  fail  to  make  proper  provi- 
sion for  the  support,  maintenance, 
and  suit  money  of  the  wife  if  she 
were  without  means ;  and  since,  dur- 
ing his  lifetime,  it  was  his  right  and 
privilege  to  make  such  disposition 
of  his  property  as  he  saw  tit,  the 
fears  of  the  wife  which  deterred  her 
from  protecting  her  rights  were 
merely  fears  that  the  husband  would 
do  what,  under  the  law,  he  had  a 
perfect  right  to  do. 

So  far  as  the  testimony  of  wit- 
nesses Bottom  and  Huddart  is  con- 
cerned, it  is  to  the  same  effect  as 
the  offered  testimony  of  the  plain- 
tiff. For  the  same  reason,  it  is  im- 
material, and  the  ruling  of  the  court 
excluding  it  could  not  have  been 
prejudicial. 

Furthermore,  we  think  the  con- 
duct of  the  plaintiff,  as  here  shown, 
is  a  ratification  of  her  contract;  and 
she  is  likewise  prohibited  by  the 
proper  application  of  the  rule  of 
laches  from  now  impeaching  it.  No 
express  ratification  is  necessary. 
Any  act  of  recognition  of  the  con- 
tract (retaining  the  fruits  of  it 
through  many  years)  has  the  effect 
of  an  election  to  aflirm.  Acts  of  do- 
minion exercised  over  the  property 
received  under  the  contract  "after 
knowledge  of  the  ground  of  rescis- 
sion" amount  to  a  ratification.  Lach- 
es need  not  be  spe- 
cially pleaded,  and, 
without  such  plea,  it  is  entirely  with- 
in the  power  of  the  court,  either  at 
the  trial  or  upon  review,  to  dismiss 
an  action  upon  that  ground.  French 
V.  Woodruff,  25  Colo.  339-352,  54 
Pac  1016;  Hagerman  v.  Bates,  24 


— ratlfloatlon. 


Colo.  71-80,  49  Pac.  139;  Reed  v. 
Reed,  52  Mich.  117,  50  Am.  Rep. 
247,  17  N.  W.  720. 

When  a  court  sees  neglect  on  one 
side  and  injury  therefrom  on  the 
other,  it  is  a  ground  for  denial  of 
relief.  E.  Bement  &  Sons  v.  La 
Dow  (C.  C.)  66  Fed.  186. 

One  who,  knowing  his  rights, 
takes  no  steps  to  enforce  tiiem  until 
the  condition  of  the 
other  party  has  in 
good  faith  become  so  changed  that 
he  cannot  be  restored  to  his  former 
state  if  the  rights  be  then  enforced, 
is  estopped  by  the  doctrine  of  laches 
from  assertion  of  the  rights.  Chase 
v.  Chase,  20  R.  I.  202,  37  Atl.  804. 
■  Certainly  Mrs.  Hughes,  long  prior 
to  the  death  of  her  husband,  knew 
her  rights.  Certainly  she  took  no 
steps  to  enforce  them.  Certainly, 
the  condition  of  Hughes  has  become 
80  changed  that  he  cannot  be  re- 
stored to  his  former  state. 

Plaintiff  says  she  was  coerced  by 
her  husband's  threat  to  do  a  lawful 
thing  into  entering  into  a  solemn 
contract  with  him  settling  all  their 
property  rights.  She  took  the  prop- 
erty and  money  given  her  under  that 
contract  and  pretended  to  be  satis- 
fied. She  says  she  made  that  pre- 
tense to  prevent  her  husband  from 
dealing  with  his  property  as  he  had 
a  right  to  do,  and  for  the  purpose  of 
convincing  him  that  all  financial 
questions  growing  out  of  their  mar- 
riage relations  were  settled ;  that  she 
bided  her  time  in  silence,  with  no 
intention  of  keeping  her  contract^ 
until  death  had  stopped  her  hus- 
band's mouth,  and  she  now  claims 
the  right  to  what  must  of  necessity 
be  an  ex  parte  hearing  on  her  prin- 
cipal allegations,  and  the  right  to 
reap  the  fruits  of  her  watchful  wait- 
ing. The  husband  had  deserted  her 
(she  says  without  cause)  and  wel- 
comed a  suit  for  divorce  or  separate 
maintenance.  According  to  her  tes- 
timony, he  seemed  to  have  no  fear 
as  to  what  such  an  action  would  re- 
veal as  to  his  own  conduct.  It  was 
this  plaintiff  who  then  saw  fit  to 
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accept  what  she  could  get,  rather 
u-k-^-to.  t|»an  submit  her 
MvaratioB  claims  and  her  con- 
duct  to  the  tribunal 
vhose  aid  she  now  seeks  when  there 
is  no  one  to  dispute  her  contention. 
Certainly  here,  if  ever,  must  the  doc- 
trine of  laches  be  applied. 

Again,  plaintiff's  whole  claim  to 
a  recovery  is  based  upon  an  alleged 
frand  perpetrated  on  her  by  her  hus- 
band. A  well-settled  rule  of  law  re- 
quired her,  in  such  case,  to  U^e 
mad-attMk-  proper  steps  to  set 
ll^j^tnwt  f*r  aside  her  contract 
within  a  reasonable 
time  after  the  fact  of  the  fraud  be- 
came known  to  her.  The  fraud,  if 
any,  consisted  in  her  husband's  mis- 
representations to  her  as  to  his  fi- 
nancial standing.  An  essential  ele- 
ment of  recovery  is  that  she  believed 
such  representations  and  was  mis- 
led thereby  to  her  detriment.  She 
niakes  no  such  allegation  in  her 
pleadings,  introduces  no  evidence 
thereof,  and  makes  no  offer  of  such 
imf.  In  fact,  her  pleadings  and 
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her  offer  of  proof  show  the  contrary. 

If  she  were  so  misled  at  the  time  of 
the  execution  of  this  contract,  there 
must  have  been  some  time  between 
that  date  and  the  date  of  the  bring- 
ing of  this  action  when  the  facts 
became  known  to  her.  We  search 
this  record  in  vain  for  any  pleading, 
or  for  the  offer  of  evidence,  of  any 
such  discovery. 

From  the  foregoing,  it  must  be 
concluded  that  the  evidence  offered 
and  rejected  by  the  court  was  im- 
material; that  plaintiff  was  not  in- 
jured by  that  ruling;  that  she  rati- 
fied the  contract;  that  she  is  now 
prohibited  by  the  doctrine  of  laches 
from  impeaching  its  validity;  that, 
granting  the  truth  of  all  her  testi- 
mony, rejected  or  received,  there  is 
no  evidence  of  her  having  been  mis- 
led by  any  material  false  represen- 
tations made  to  her  by  her  husband ; 
and  that  she  pleaded  no  facts  upon 
which  such  evidence  could  be  ad- 
mitted. 

The  judgment  of  the  trial  court  is, 
accordingly,  affirmed. 


ANNOTATION. 

Validily  of  Mpmlioii  agrewimut  at  affected  by  fir«iid»  unfturaeu, 

or  mittake. 


t  In  Efeneral,  823. 

H  Frand  and  deceit,  825. 
in.  Coercion  and  undue  influence,  827. 
IT.  Unfairness  and  Inequality,  828. 

T.  Uiitake,  830. 

-    I.  in  genend.. 

It  aeons  to  be  unquestioned  that  a 
separation  agreement  must  be  untaint- 
ed by  fraud,  must  be  in  all  respects 
fair,  reasonable,  and  just,  in  view  of 
all  tiie  circumstances  of  ttie  parties  at 
the  time,  and  must  have  been  entered 
into  wiUiout  coercion  or  the  exercise 
of  n&dne  influence,  and  with  full 
knoiriecUce  of  all  the  circanutances, 
conditions,  and  rights  of  the  contract- 
ing parties.  The  following  authorities 
are  illustrative  of  those  adhering  to 
this  general  principle: 

Arkansas. — Bowers  v.  Hutchinson 
(1899)  67  Ark.  15,  63  S.  W.  399;  Mc- 
Connell  v.  McGonnell  (1911)  98  Ark. 


193,  33  L.R.A.(N.S.)  1074,  136  S.  W. 
931. 

Colorado.  —  Daniels  v.  Daniels 
(1886)  9  Colo.  133,  10  Pac.  657. 

Georgia. — Sumner  v.  Sumner  (1904) 
121  Ga.  1, 48  S.  E.  727. 

lUinois.— Bailey  v.  Bailey  (1910) 
167  III.  App.  74;  Hill  v.  Hill  (1914)  190 
ni.  App.  541. 

Indiana.— Dutton  v.  Dutton  (1868) 
30  Ind.  452. 

Iowa.  —  Robertson  t.  Robertson 
(1868)  25  Iowa,  350. 

Eentncky.  —  Branch  t.  Branch 
(1907)  80  Ky.  L.  Rep.  417,  98  S.  W. 
1004;  Luttmer  v.  Luttmer  (1911)  148 
Ky.  844,  137  S.  W.  777. 

Michigan.  —  Randall  v.  Randall 
(1877)  37  Mich.  563;  Nichols  v.  Nich- 
ols  (1912)  169  Mich.  540,  186  N.  W. 
328. 

Missouri. — ^Banner  v.  Banner  (1914) 
184  Mo.  App.  396,  171  S.  W.  2;  Gilsey 
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V.  Gilsey  (1917)  195  Mo.  App.  407. 198 
S.  W.  858. 

Montana. — Lee  v.  Lee  (1919)  — 
Mont.  — ,  178  Pac.  173, 

Nebraska.— Hiett  v.  Hiett  (1905)  74 
Neb.  96,  103  N.  W.  lOSl;  Amspoker  t. 
Amapoker  (1915)  99  Neb.  122,  1S5  N. 
W.  602. 

New  Jersey. — ^Ireland  v,  Ireland 
(1888)  43  N.  J.  Eq.  311,  12  Atl.  184. 

New  York. — Hungerford  v.  Hunger- 
ford  (1900)  161  N.  Y.  550,  56  N.  E. 
117;  McCormack  v.  McCormack  (1908) 
127  App.  Div.  406,  111  N.  Y.  Supp.  563; 
Johnson  t.  Johnson  (1912)  150  App. 
Div.  806. 184  N.  Y.  Supp.  1081.  on  sub- 
sequent appeal  in  (1913)  157App.  Biv. 
289.  142  N,  Y.  Supp.  416;  Ducas  v. 
Guggenheimer  (1915)  90  Misc.  191, 
153  N.  Y.  Supp.  B91,  affirmed  in  (1916) 
173  App.  Div.  884,  157  N.  Y.  Supp.  801. 

North  Carolina. — Archbell  v.  Arch- 
bell  (1912)  158  N.  C.  408,  74  S.  B.  327. 
Ann.  Gas.  1913D,  261. 

Ohio.— Garver  v.  MiUer  (1866)  16 
Ohio  St.  527. 

Oklahoma. — Montgomery  v.  Mont- 
gomery (1914)  41  Okla.  581,  139  Pac 
288;  Howell  v.  Howell  (1914)  42  Okla. 
286,  141  Pac.  412. 

Pennsylvania.  —  Frank's  Estate 
(1900)  195  Pa.  26,  45  Atl.  489. 

Texas.— Cafifey  v.  Cafley  (1896)  12 
Tex.  Civ.  App.  616,  85  S.  W.  788; 
Versyp  v.  Versyp  (1912)  —  Tex.  Civ. 
App.  — ,  146  S.  W,  705;  Cox  v.  Mailan- 
der  (1915)  —  Tex.  Civ.  App.  178 
S.  W.  1012. 

Virginia.— Switzer  V.  Swltzer  (1876) 
26  Gratt.  574. 

West  Virginia.  —  Cheuvront  v. 
Gheuvront  (1903)  64  W.  Va.  171,  46 
S.  £.  233. 

England.  —  Lambert  v.  Lambert 
("1767)  2  Bro.  P.  C.  18, 1  Eng.  Reprint, 
764;  Evans  v.  Edmonds  (1853)  13  C. 
B.  777,  138  Eng.  Reprint,  1407,  1  C. 
L.  R.  653,  22  L.  J.  C.  P.  N.  S.  211,  17 
Jur.  883,  1  Week.  Rep.  412. 

Canada.— Ditch  v.  Ditch  (1911)  21 
Manitoba.  L.  R.  607;  Tuxford  v.  Tux- 
ford  (1913)  6  Sask.  L.  R.  96. 

Assuming,  therefore,  that  a  separa- 
tion agreement  between  husband  and 
wife  may  be  set  aside  for  fraud,  coer- 
cion, unfairness,  etc.,  the  question 
then  arises,  When  and  under  what  cir- 
cumstances is  a  particular  contract 


[6  AXJl. 

void?  Upon  this  general  question 
there  is  considerable  divergence  of 
opinion,  but  this  is  largely  due  to  the 
fact  that  since,  in  arriving  at  a  specific 
conclusion,  the  aurrounding  eircum- 
Btancea  wid  the  situation  of  the  par- 
ties must  be  taken  into  consideration, 
each  case  must  stand  on  its  own  facts. 

For  instance,  in  jurisdictions  where 
husbands  and  wives  have  equal  con- 
tract and  property  rights,  it  has  been 
held  that  separation  agreements  be- 
tween them  whichy  on  their  face,  do 
not  disclose  any  injustice  or  inequity, 
are  presumptively  valid  so  that  ^  party 
pleading  such  an  agre^ent  need  not 
aver  or  prove  that  its  execution  was 
free  from  coercion,  fraud,  or  mistake, 
or  that  it  was  not  unfair,  and  conse- 
quently that  the  burden  as  to  such 
matters  is  upon  the  party  seeking  to 
take  advantage  thereof.  Daniels  v. 
Benedict  (1899)  88  a  a  A.  692.  97 
Fed.  367. 

On  the  other  hand,  where  the  com- 
mon-law restriction  on  the  rights  and 
powers  of  the  wife  have  not  been  re- 
moved so  as  to  make  them  equal,  there 
is  considerable  authority  to  the  effect 
that  separation  agreements  are  not 
presumptively  valid  and  that  if  such 
an  agreement  is  relied  upon  either  as 
a  cause  of  action  or  as  a  matter  in 
defense,  both  the  pleading  and  the 
proof  must  affirmatively  show  that  the 
contract  is  free  from  fraud,  unfair- 
ness, coercion,  or  mistake. 

Thus,  in  Ireland  v.  Ireland  (N.  J.) 
supra,  where  the  wife  was  sub  potes- 
tate  viri  at  the  time  the  separation 
agreement  was  executed,  and  the  hus- 
band's devisees  sought  to  set  the  same 
up  as  a  defense  to  a  claim  for  dower, 
it  was  held  that  there  was  no  presump- 
tion of  validity  as  to  such  a  contract, 
and  that  the  party  seeldng  to  take  ad- 
vantage of  it  must  allege  and  prove 
that  the  contract  was  fair,  open,  rea- 
sonable, and  well  understood. 

So,  in  Garver  v.  Miller  (1866)  16 
Ohio  St.  527,  in  holding  that  a  separa- 
tion agreement  could  not  be  relied  on 
in  a  pleading  by  merely  setting  up  the 
naked  contract  the  court  said:  "tt 
the  contract  be  relied  on  in  pleading, 
either  as  a  cause  of  action  or  matter 
of  defense,  the  pleading  must  contain 
averments  which  show  the  contract  to 
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have  been  fair,  reasonable,  and  just  to 
her  under  the  th«n  existiiiff  circum- 
ataneea.  If  it  becomes  a  question  of 
fact,  the  proof  mast  lead  the  mind  of 
the  chancellor  satisfactorily  to  the 
same  conclnsion.  It  is  not  sufficient, 
dther  as  a  matter  of  pleading  or  of 
proof,  to  set  up  the  naked  contract  and 
its  execution  by  the  husband.  In  ad- 
dition to  this,  facts  must  be  averred, 
or  iffoved,  or  botik,  as  t^e  exigencies 
of  the  case  may  require,  showing  tiiat 
the  tems  of  the  contract  in  favor  of 
the  wife  were  fair,  reasonable,  and 
equitable  under  the  circumstances  of 
the  parties  at  the  time  it  was  made." 

And  in  Bowers  v.  Hutchinson  (1899) 
67  Axfc.  16,  68  S.  W.  399,  it  was  held 
that  a  par^  setUng  up  an  atpreement 
of  separation  must  allege  the  facts 
necessary  to  show  that  it  was  fair  and 
equal,  reasonable  in  its  terms,  and  un- 
tainted by  fraud  or  coercion.  And 
again,  in  McCormack  v.  McCormack 
(1908)  127  App.  Div.  406,  111  N.  Y. 
Supp.  663,  it  was  held  that  bare  al- 
legations that  the  pleader's  signature 
to  a  separation  agreement  was  ''pro- 
cared  by  fraud/'  and  was  "executed 
under  duress,**  were  insufficient  to 
raise  the  question  of  fraud. 

And  in  Montgomery  v.  Montgomery 
(1914)  41  Okla.  581,  139  Pac.  288,  it 
was  held  that  a  husband  who  seta  up 
a  separation  agreement  as  a  defense 
has  the  burden  of  showing  not  only 
that  it  was  entered  into  fairly  and 
without  misrepresentations,  over- 
rnehing,  or  fraud,  but  that  its  pro- 
visions are  equitable  and  just  under 
all  the  circumstances.  This  holding 
was  quoted  with  approval  in  Howell  v. 
Howell  (1914)  42  Okla.  286,  141  Pac. 
412.  And  to  the  same  effect  is  Cheu- 
TTont  V.  Gheuvront  (1908)  64  W.  Va. 
m,  46  S.  E.  233. 

It.  f*ra«d  and  deceit. 

Of  course  it  la  a  familiar  rule  that, 
in  order  to  establish  a  fraud  sufficient 

to  avoid  a  contract,  it  is  necessary  that 
the  evidence  be  clear  and  convincing. 
However,  this  rule  is  often  somewhat 
relaxed  where  the  contract  is  between 
perwHis  standing  in  a  confidential  re- 
lation. For  instance,  an  oft-quoted 
statement  of  the  principle  by  Pomeroy 
in  S  966  of  hia  Eqaity  Jurisprudence 


ia  as  follows :  ''Whenever  two  peraons 
stand  in  such  a  relation  tha^  while  it 
continues,  confidence  is  necessarily  re- 
posed by  one,  and  the  infiuence  which 
naturally  grows  out  of  that  confidence 
is  possessed  by  the  other,  and  this  con- 
fidence is  abused,  or  the  influence  is 
exerted  to  obtain  an  advantage  at  the 
expense  of  the  confiding  party,  the 
person  so  availing  himself  of  his  posi- 
tion will  not  be  pomitted  to  retain 
the  advantage,  although  the  transac- 
tion could  not  have  been  impeached  if 
no  such  confidential  relation  had  ex- 
isted." But  to  render  this  rule  ap- 
plicable a  fiduciary  relation  must  exist 
as  a  fact,  in  which  there  is  actually  a 
confidence  reposed  on  one  side.  This 
situation,  of  course,  does  not  always 
exist  where  a  husband  and  wife  have 
separated,  or  there  is  such  a  situation 
as  to  render  a  separation  agreement 
desirable. 

Appljdng  tiie  general  rule  that  a 
wilful  intent  to  deceive  or  such  gross 
negligence  as  is  tantamount  thereto, 
and  the  actual  deceit  of  the  victim  to 
his  damage,  are  essential  elements  of 
actionable  fraud,  or,  in  other  words, 
that  the  perpetrator  must  have  been 
guilty  of  some  moral  turpitude  or  of 
some  breach  of  duty,  and  the  victim 
must  have  been  deceived  and  muat 
have  acted  upon  the  deceit,  it  has  been 
held  that  fraud  on  the  part  of  a  hus- 
band in  securing  an  agreement  of  sep- 
aration cannot  be  predicated  on  the 
fact  that,  during  the  negotiations,  he 
wrote  letters  to  his  wife  expressing 
the  hope  and  expectancy  that  in  a 
short  time  after  the  agreement  was 
signed  they  would  be  living  together 
again  as  husband  and  wife,  there  be- 
ing no  misrepresentations  of  existing 
facts  and  nothing  to  indicate  an  in- 
tent not  to  carry  out  the  promises  made 
by  him.  Daniels  v.  Benedict  (1899) 
88  a  C.  A.  692,  97  Fed.  867. 

Nor,  it  has  been  held,  can  fraud  be 
predicated  upon  a  showing  that  the 
lawyer  who  actod  for  the  wife  in  mak- 
ing the  separation  agreement  was 
brought  to  the  conference  by  the  hus- 
band ;  that  when  the  lawyer  announced 
that  the  different  contentions  were  so 
wide  that  he  could  not  act  for  the 
wife  while  he  was  retained  by  the 
husband,  the  latter  released  him;  that 
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the  lawyer  then  acted  for  the  wife, 
and  that  the  husband  afterwards  paid 
his  fee  pursuant  to  an  agreement  with 
the  wife;  at  least,  where  all  of  such 
facts  were  known  by  the  wife,  and  it 
appeara  that  the  lawyer  conducted  the 
negotiations  in  good  faith  and  ob- 
tained for  the  wife  a  substantially 
larger  allowance  than  she  had  previ- 
ously offered  to  accept  Ibid. 

So,  in  Robertson  v.  Robertson 
(1868)  25  Iowa,  850,  it  was  held  that 
the  fact  that  a  husband  and  a  friend 
acting  for  him  in  conjunction  with  a 
reinresentative  of  the  wife  represented 
to  her,  in  negotiating  for  a  separation 
agreement,  that  her  interest  in  her 
husband's  lands  at  his  deatii  would 
be  a  life  estate,  when  in  fact  it  would 
be  a  fee-simple  interest,  did  not  con- 
stitute fraud  sufficient  to  avoid  an 
agreement  subsequently  entered  into, 
it  not  appearing  either  that  such  rep- 
resentations were  known  to  tiie  par- 
ties making  them  to  be  false,  or  that 
she  was  induced  thereby  to  execute 
the  deed. 

And  in  Luttmer  v.  Luttmer  (1911) 
148  Ky.  844,  137  S.  W.  777,  a  separa- 
tion agreement  was  upheld  as  against 
an  attack  for  fraud,  it  appearing  that 
the  wife  received  absolutely  one  third 
of  the  husband's  property,  that  the 
contract  was  fully  understood  and 
consented  to  by  her,  that  she  had  the 
advice  of  her  brother,  an  attorney,  and 
that  she  understood  as  well  as  the 
husband  the  value  and  character  of 
the  property. 

In  Hogg  V.  Maxwell  (1916)  233 
Fed.  290,  where  a  wife  alleged  that 
her  husband  agreed  to  secure  her  an 
annual  allowance  equal  to  one  third 
of  his  income,  and  that,  upon  his  rep- 
resentation that  his  income  was  only 
S16,000,  she  consented  to  accept  $5,200, 
whereas  his  actual  income  was  be- 
tween $70,000  and  $100,000,  it  was 
held  that  the  agreement  would  not  be 
adjudged  fraudulent  and  void  after 
the  death  of  the  husband,  it  appearing 
that,  previous  to  the  negotiations,  the 
wife  had  left  the  husband  for  un- 
known  reasons,  that  neither  party  de- 
sired to  have  the  matter  taken  into 
court,  that  both  were  represented  by 
able  counsel,  that  the  husband  made 
a  definite  offer  of  the  $6,2G0  per  year. 


that  he  unequivocally  took  the  posi- 
tion that  his  wife  must  either  accept 
it  or  resort  to  the  courts,  that  the  hus- 
band did  not  consider  that  the  wife 
had  a  legal  cause  for  separation,  that 
there  was  a  sharp  conflict  as  to  the 
statementB  made  at  the  interviews  as 
to  the  husband's  financial  condition, 
that  the  wife  had  previously  asserted 
that  her  husband  was  a  millionaire, 
and  that  the  offer  was  accepted  upon 
the  absolute  refusal  of  the  husband  to 
raise  it. 

Nor  does  the  mere  fact  that,  under 
a  separation  agreement,  a  wife  re- 
ceived property  tiie  value  of  which 
was  small  when  compared  with  the 
husband's  entire  property,  and  in  fact 
was  less  than  she  might  have  been 
legally  entitled  to,  if  sufficiently  valua- 
ble to  provide  a  support  for  her,  in 
itself  establish  fraud  such  as  will  war- 
rant t^e  avoiding  of  the  agreement. 
Sumner  v.  Sumner  (1904)  121  Qtu  1, 
48  S.  E.  727. 

And  it  haa  been  held  that  fraud  suffi- 
cient to  avoid  a  separation  agreement 
is  not  shown  by  proof  that  the  hus- 
band misled  the  wife  by  his  statements 
that  he  was  a  poor  man  and  that  a 
large  judgment  constituted  a  lien 
against  his  proper^,  whereas  as  a 
matter  of  fact  there  was  no  such  jndff- 
ment  against  him  and  he  was  well-to- 
do;  at  least,  where  her  counsel  ofFers 
to  prove  "that  she  had  no  accurate 
knowledge  of  her  husband's  means, 
but  understood  that  he  was  very  well 
off,"  since  such  offer  in  Itself  refutes 
the  contention  that  she  was  misled  by 
the  husband's  statements.  Hughbs  v. 
Leonabd  (r^rted  herewith)  ante, 
817.  And  that  ndarepresentationa  u 
to  ttie  amount  of  property  owned  hy 
the  husband  will  not  operate  as  a 
fraud  sufficient  to  avoid  a  separation 
agreement  where  the  wife  knew  that 
the  representations  were  false  before 
she  accepted  payment  under  the  tenns 
of  the  agreement  was  the  holding  in 
Price's  Appeal  (1889)  2  Monaghan 
^Pa.)  664. 

In  Hite  v.  Hite  (1910)  186  Ky.  62d, 
124  S.  W.  816,  it  was  held  that  a  s^a- 
ration  agreement  could  not  be  avoided 
for  fraud  of  the  wife  merely  because 
of  the  fact  that,  without  the  husband's 
consent;  she  obtained  the  advice  of  an 
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attorney  as  to  the  form  of  the  contract, 
the  husband  having  read  it  and  folly 
advised  himself  as  to  its  provisions, 
and  expressed  himself  as  more  than 
satisfied  with  the  reasonableness  of 
such  provisions. 

In  Kendall  v.  Webster  (1862)  1 
)lurl8t.  &  0.  440,  158  Eng.  Reprint, 
957,  31  L.  J.  Exch.  N.  S.  492,  it  was 
held  that  a  husband  did  not  establish' 
a  defense  of  fraud  and  concealmient 
in  a  suit  based  on  a  separation  deed» 
where  it  merely  appeared  that  the  trus- 
tee, who  was  the  wife's  father,  had  in- 
duced the  wife  to  live  separately  from 
the  husband;  that  he,  the  trustee,  was 
unlawfully  harboring  her;  and  that, 
at  the  time  of  the  separation,  the  wife 
was  pregnant  of  which  fact  both  she 
and  the  trustee  kept  the  husband  igno- 
rant So  in  Krug  v.  Krug  (1914)  81 
Wash.  461,  142  Fac.  1136,  affirmed  on 
rehearing  en  banc  in  (1915)  84  Wash. 
696,  162  Fac  17,  an  annulment  of  a 
s^Muration  afl^reement  for  fraud  was 
denied  where  it  merely  appeared  that 
the  wife,  at  the  time  of  the  execution 
of  the  agreement,  had  concealed  from 
tiie  husband  her  previous  improper 
conduct  with  another  man  during  the 
marriage  relation,  the  evidence  being 
insufficient  to  show  "positive  immoral 
conduct."  The  court  here  applied  the 
rule  that  the  evidence  of  fraud  was  not 
w  clear  and  convincing  as  to  show  that 
itinhered  in  the  contract.  But  in  Evans 
V.  Edmonds  (1853)  13  C.  B.  777,  138 
Eng.  Reprint,  1407, 1  C.  L.  R.  653,  22  L. 
J.  C.  F.  N.  S.  2U,  17  Jur.  883, 1  Week. 
Bep.  412,  where  a  husband  pleaded 
and  proved  in  avoidance  of  a  separa- 
tion deed  that  he  was  induced  to  exe- 
cute the  same  because  of  false  and 
fraudulent  representations  that  his 
wife  was  a  virtuous  and  moral  person, 
it  was  held  that  the  plea  was  good,  the 
court  being  of  the  opinion  that  the  rep- 
resentations were  of  a  material  fact, 
Jervis,  Ch.  J.,  saying  that  it  could  not 
be  supposed  that  if  the  husband  had 
known  of  the  wife's  infidelity  he  would 
have  entered  into  a  liability  for  her 
maintenance. 

In  Cox  V.  Mailander  (1915)  —  Tex. 
Civ.  App.  — ,  178  S.  W.  1012,  it  was 
held  that  the  fact  that  the  husband, 
in  negotiating  a  separation  agreement, 
cwcealed  from  the  wife  the  ownership 


of  certain  shares  of  stock  which  he  in 
reality  held  in  trust  for  the  com- 
munity, constituted  such  a  fraud  as 
would  avoid  the  contract 

Of  course,  a  spouse  cannot  affirm 
that  a  separation  agreement  is  valid, 
and  then  sue  in  law  to  recover  dam- 
ages for  fraud  and  misrepresentations 
alleged  to  have  induced  its  «cecution. 
Thus,  in  Schmoltz  v.  Schmoltz  (1898) 
116  Mich.  692,  76  N.  W.  1S5,  it  was 
held  that  since  a  wife  has  only  a  con- 
tingent interest  in  l^e  personal  prop- 
erly owned  by  her  husband,  misrepre- 
sentations by  him  as  to  the  value 
thereof,  whereby  she  is  induced  to  exe- 
cute a  separation  agreement  upon 
terms  which  otherwise  she  would  not 
have  accepted,  do  not  entitle  her  to 
affirm  that  the  contract  was  valid  and 
maintain  a  cause  of  action  at  law  for 
damages  for  the  fraud. 

However,  it  has  been  held  that  the 
fact  that  a  wife  continues  to  receive 
payments  under  a  separation  agree- 
ment after'  discovering  fraud  upon  the 
part  of  the  husband  in  procuring  same 
does  not  estop  her  from  subsequently 
questioning  its  validity  where  she  is 
justly  entitled  to  receive  larger  pay- 
ments than  she  has  received  during 
snch  period.  Cox  v.  Mailander  (Tex.) 
supra. 

771.  Ooeroton  and  undue  hiiUtenoe. 

It  has  been  held  that  coercion  suffi- 
cient to  warrant  the  setting  aside  of  a 
separation  agreement  is  not  estab- 
lished by  a  showing  that  the  wife  was 
induced  to  sign  it  by  threats  of  the 
husband  to  alienate  his  property  in 
case  she  refused  to  do  so,  since  no 
legal  coercion  can  arise  from  a  threat 
to  do  that  which  a  person  has  a  legal 
right  to  do.  HuoHES  v.  LEONARD  (re- 
ported herewith)  ante,  817. 

And,  of  course,  a  separation  deed 
cannot  be  set  aside  for  undue  influence 
or  duress  where  tb»  evidence  discloses 
not  only  no  nndae  influence,  but  that 
the  wife  gave  due  deliberation  to  con- 
sideration of  the  terms  of  the  contract, 
and  only  executed  the  same  after  con- 
sulting her  friends  and  a  solicitor. 
Tuxford  V.  Tuxford  (1913)  6  Saak.  L. 
R.  96. 

But  in  Lambert  v.  Lambert  (1767) 
2  Bro.  P.  C.  18,  1  Eng.  Reprint,  764. 
where  a  husband,  who  was  a  very 
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wealthy  man,  by  force  and  ill  treat- 
ment, including  confinement,  starva- 
tion, and  cruelty  putting  his  wife  in 
fear  of  her  life,  compelled  her  to  ex- 
ecute a  deed  of  separation  in  consid- 
eration of  an  annuity  of  £20,  it  waa 
held  that  equity  would  relieve  her 
from  the  agreement  and  decree  a  prop- 
er maintenance. 

And  in  Willetts  v.  Willetta  (1882) 
104  IlL  122,  it  was  held  that  where  a 
husband  worth  from  $25,000  to  $30,000 
teduced  his  wife,  while  in  poor  health 
and  mentally  weak,  to  enter  into  a  sep- 
aration agreement  under  such  circum- 
stances  as  to  show  undue  influence 
amounting  to  moral  duress,  and  by  the 
terms  of  which  she  was  to  receive  a 
life  lease  of  a  house  worth  $400,  and 
$300  and  5  cords  of  wood  a  year, 
equity  would  grant  relief  from  the 
contract.  In  this  case  the  evidence 
also  showed  considerable  domestic 
trouble  as  well  as  that  the  husband 
often  shut  the  wife  up,  not  allowing 
her  to  see  anyone,  that  he  frequently 
told  her  he  would  not  live  with  her 
as  a  husband,  and  that  he  brought 
another  woman  to  their  home,  followed 
by  such  conduct  as  to  justify  a  belief 
of  improper  intimacy  between  them. 

In  Cox  V.  Mailander  (1915)  —  Tex. 
Civ.  App.  — ,  178  S.  W.  1012,  it  was 
held  that  the  fact  that  the  wife  under 
a  separation  agreement  received  less 
than  one  fifth  of  the  property,  all  of 
which  belonged  to  the  community, 
with  knowledge  of  the  character  and 
amount  thereof,  was  an  indication  of 
undue  influence  upon  the  part  of  the 
husband. 

For  other  cases  which  involve  stune 
elements  of  coercion  and  undue  in- 
fluence, and  in  which  the  separation 
agreement  was  avoided,  see  the  fol- 
lowing cases  as  set  out  in  the  follow- 
ing subdivisions  of  this  annotation: 
Kline  v.  Kline  (1907)  82  Ky.  L.  Rep. 
492.  106  S.  W.  1189;  Montgomery  v. 
Montgomery  (1914)  41  Okla.  681,  139 
Pac.  288;  Palmer  v.  Palmer  (1903)  26 
Utah,  31,  61  L.R.A.  642,  99  Am.  St 
Rep.  820,  72  Pac.  3;  Switzer  v.  Swita- 
er  (1875)  26  Gratt  (Va.)  674. 

IV.  Vnfalmeaa  and  inequalUif. 
In  a  few  instances  separation  agree- 
ments have  been  upheld  as  against  the 


contention  that  they  were  neither  fair, 
just,  nor  equitable.  Thus,  in  Daniels 
V.  Benedict  (1899)  38  G.  0.  A,  592,  97 
Fed.  367,  a  separation  agreement  be- 
tween a  husband  and  wife  whereby  he 
gave  her  $75,000  waa  held  valid  as 
against  an  attack  by  her  on  the  ground 
that  it  was  unjust  and  unfair,  wher^ 
it  appeared  that  the  hasband  was 
worth  $700,000,  none  of  which  the  wife 
had  brought  with  her  or  helped  to 
earn  or  sav^  that  they  had  lived  to- 
gether leas  than  seven  months,  and 
that  there  were  no  children  of  the 
marriage,  and  that  he  had  a  son  by  » 
former  marriage,  whereas  she  was 
childless,  although,  under  the  statutes 
of  the  state,  she  would  have  been  en- 
titled to  one  half  of  his  property  upon 
his  death.  So  in  Robertson  v.  Robert- 
son (1868)  25  Iowa.  350,  it  was  held 
that  a  wife  who  received  under  a  sep- 
aration agreement  all  that  she  had 
brought  with  her,  together  with  $50 
and  other  property  of  no  great  value, 
could  not  attack  such  agreement  as 
unfair  and  grossly  disproportionate  to 
her  just  rights  where  she  more  than 
once  before  the  separation  offered  to 
accept  property  of  no  greater  value 
than  was  received  under  the  agree- 
ment. And  in  Howell  v.  Howell 
(1914)  42  Okla.  286,  141  Pac.  412,  eq- 
uity refused  to  set  aside  a  separation 
agreement  between  a  husband  and 
wife  by  the  terms  of  which  the  wife 
received  about  one  third  of  the  husv 
band's  estate  and  in  addition  it  ap- 
peared that  no  considerable  portion  of 
the  estate  was  acquired  through  joint 
effort,  and  that  the  wife  was  left  in 
"very  comfortable  circumstances.'* 
Again  in  Versyp  v.  Versyp  (1912)  — 
Tex.  Civ.  App.  ~,  146  S;  W.  705,  it 
was  held  that  a  separation  agreement 
which  divided  320  acres  of  land,  the 
separate  property  of  the  husband,  by 
giving  the  wife  a  life  estate  in  200 
acres  thereof,  could  not  be  set  aside 
at  the  suit  of  the  husband  as  unfair, 
unjust,  and  inequitable  where  the  wife 
also  took  the  children  and  assumed 
their  maintenance  and  care  as  well  as 
an  indebtedness  to  them  of  $2,600. 
Nor,  it  has  been  held  (Frank's  Estate 
(1900)  195  Pa.  26,  45  Atl.  489,  affirm- 
ing (1899)  8  Pa.  Dist  R.  86),  can  un- 
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ftirness  in  a  squuratton  agreemont  be 

predicated  upon  the  fact  that  it  gave 
the  wife  but  $1>000,  whereas  at  the 
time  of  the  death  of  the  husband, 
twen^-six  years  later,  he  was  worth 
$60,000,  there  beinar  no  evidence  of  his 
possession  of  such  an  estate  at  the 
time  the  agreement  was  entered  into. 
In  Toxford  v.  Tuxford  (1918)  6  Saak. 
L.  R.  96,  it  was  held  that  a  separation 
deed  could  not  be  set  aside  for  unfair- 
ness to  the  wife  merely  l>ecau8e  it 
provided  an  inadequate  support  for 
her,  it  appearing  that  she  deserted  the 
husband,  that  she  executed  the  con- 
tract only  after  due  deliberation  and 
after  consulting  a  solicitor,  and  that, 
at  the  time  of  such  execuUon,  she  was 
earning  her  own  livelihood  as  a  pro- 
fessional nurse. 

On  the  other  hand,  a  considerable 
naraber  of  cases  have  involved  facts 
which  have  been  held  sufllcient  to  war- 
rant the  courts  in  setting  aside  separa- 
tion agreements  which  were  unjust, 
onequal,  and  inequitable. 

Thus,  in  ^wiser  t.  Speiaer  (1916) 
188  teo.  App.  328, 176  S.  W.  122,  a  sep- 
aration agreement  was  declared  void 
because  unfair  and  unreasonable  in 
that  it  undertook  to  devest  the  wife  of 
all  interest  in  her  husband's  property 
of  the  value  of  |6,000,  and  gave  her 
nothing  in  return.   And  it  has  been 
held  that  a   separation  agreement 
which  allows  a  vrife  lass  tiian  one  fifth 
of  the  property,  all  of  which  belongs 
to  the  community,  is  so  unfair  that  a 
court  of  equity  will  not  enforce  it  even 
though  both  parties  knew  the  amount 
and  character  of  the  property,  the  wife 
not  having  had  the  advice  of  an  at- 
torney or  of  any  friend  capable  of 
giving  same.  Cox  v.  Hailander  (1915) 
—  Tex.  Civ.  App.  — ,  178  S.  W.  1012. 
So,  in  Nichols  v.  Nichols  (1912)  169 
Mich.  540,  135  N.  W.  328,  a  separation 
agreement  providing  for  but  $7  per 
week  to  the  wife  was  set  aside  at  her 
suit  as  unconscionable  and  unfair,  it 
appearing  that  the  husband  was  worth 
over  $28,000  and  had  a  net  annual  in- 
come of  over  $1,200.    Again,  in  Mc- 
Connell  v.  McConnell  (1911)  98  Ark. 
193,  33  L.R.A.(N.S.)  1074,  136  S.  W. 
931,  a  separation  agreement  by  which 
a  man  worth  from  $16,000  to  $60,000 


paid  his  wife,  who  had  nothing,  was 
in  distress,  and  had  no  one  to  look  to 
for  advice,  $600  in  lieu  of  all  interest 
in  his  estate, — was  held  invalid  as  un- 
fair. And  in  Becket  v.  Becket  (1912) 
175  IlL  App.  185,  it  was  held  that  ar- 
ticles of  separation  providing  for  the 
pigment  of  $100  and  a  note  for  $400, 
payable  over  two  years  later,  as  a 
settlnnent  and  satisfaction  for  a  wife 
and  child,  and  which  were  obtained 
while  the  wife  was  sick,  and,  ac- 
cording to  her  testimony,  were  not 
understood  by  her  as  a  separation 
agreement,  were  not  "fairly  obtained," 
and,  therefore,  that  they  do  not  consti- 
tute a  bar  to  a  suit  by  the  wife  for 
s^arate  maintenance.  And  again,  in 
HiU  V.  Hill  (1914)  190  lU.  App.  641, 
it  was  held  that  a  s^aration  agree- 
ment whereby  the  husband  agreed  to 
pay  his  wife  $50  per  month  out  of  an 
admitted  salary  of  $250  per  month  was 
unfair  and  no  bar  to  a  suit  for  sep- 
arate maintenance,  it  having  been 
obtained  under  a  misunderstanding 
on  her  par^  while  she  was  in  a  nerv- 
ous condition  of  mind  brought  about 
by  his  cruel  and  unkind  treatment,  and 
he  having  breached  the  agreement  by 
refusing  to  make  the  payments.  So, 
In  Hungerford  v.  Hungerford  (1900) 
161  N.  Y.  550,  56  N.  E.  117,  a  court  of 
equity,  at  the  suit  of  the  wife,  set  aside 
a  separation  agreement  for  unfairness 
in  that  it  had  been  executed  by  her  un- 
advisedly and  improvidently  as  the 
result  of  ill  treatment  by  the  husband, 
and  in  that  the  provisions  for  her  were 
entirely  inadequate  and  unfair,  con- 
sidering the  husband's  means,  the 
court  arguing  that  such  a  contract  is 
void  in  law  and  is  enforceable  in  eq- 
uity only  when  the  provision  for  the 
wife  is  suitable  and  equitable.  Like- 
wise in  Montgomery  v.  Montgomery 
(1918)  170  N.  Y.  Supp.  867,  a  separa- 
tion agreement  executed  by  a  wife  as 
the  result  of  ill  treatment,  and  which 
made  inadequate  and  inequitable  pro- 
vision for  her,  considering  the  hus- 
band's means,  was  set  aside  because 
of  such  facts.   And  in  Ducas  v.  Gug- 
genheimer  (1915)  90  Misc.  191,  153 
N.  Y.  Supp.  591,  affirmed  in  (1916)  173 
App.  Div.  884,  167  N.  Y.  Supp.  801,  a 
separation  agreement  between  a  hus- 
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band  and  wife  whereby  she  was  to  be 
paid  $4,000  per  year  was  set  aside  be- 
cause inadequate  and  unfair,  it  ap- 
pearing that  for  the  year  of  the 
separation  the  family  expenses  were 
over  $18,000,  that  the  husband's  in- 
come was  over  $64,000,  and  that  he 
was  worth  over  $850,000;  that  the 
husband,  although  not  guilty  of  actual 
fraud,  had  failed  to  disclose  his  actual 
income  and  circumstances,  and  that 
the  wife  was  induced  to  sign  the  agree- 
ment by  reliance  upon  the  husband's 
attorney'  and  a  desire  to  avoid  lit- 
igation. In  Bailey  v.  Bailey  (1910) 
157  Ul,  App.  74,  a  separation  agree- 
ment was  set  aside  at  the  suit  of  the 
wife  where  the  evidence  (not  set  out 
in  the  report  of  the  case)  showed  that 
"she  was  ignorant  of  her  rights,"  and 
that,  "considering  the  amount  of  prop- 
erty owned  by  the  husband,  the  provi- 
sion for  her  was  inadequate  and  un- 
fair." 

And  in  Montgomery  v.  Montgomoy 
(1914)  41  Okla.  681,  189  Pac  288, 
where  the  execution  of  a  separation 
agreement  which  would  have  left  the 
husband  in  plenty  and  his  wife  almost 
in  want  was  induced  by  the  threats  of 
the  husband  that  if  the  wife  did  not 
take  what  was  oifered  he  would  place 
all  his  property  beyond  her  reach,  it 
was  held  that  equil7  would  annul  the 
same.  And  in  Palmer  v.  Palmer 
(1903)  26  Utah,  31,  61  L.R.A.  641,  99 
Am.  St.  Rep.  820,  72  Pac.  8,  it  was  held 
that  the  facts  irresistibly  showed  un- 
fairness and  coercion,  it  appearing 
that  after  the  husband  had  sent  the 
wife  away  he  secretly  sold  all  the 
property  and  left  the  state  with  ^e 
cash  and  instructed  his  attorney  to 
conceal  his  whereabouts ;  that  be  kept 
her  in  ignorance  of  the  value  of  the 
property  and  threatened  never  to  re- 
turn to  the  state  while  she  was  there; 
that  the  division  of  the  property, 
which,  with  the  assistance  of  her  fath- 
er, had  been  accumulated  during  their 
married  life,  was  grossly  unequal ;  and 
that  he  brought  on  the  separation  by 
his  own  intemperate  habits  and  neg- 
lect of  duties  owed  the  wife.  So,  in 
Kline  v.  Kline  (1907)  32  Ky.  L.  Rep. 
492, 105  S.  W.  1189,  a  separation  agree- 


ment was  set  aside  as  unfair,  it  ap- 
pearing that  it  was  obtained  from  the 
wife  while  she  was  in  bad  conditioa, 
both  mentally  and  physically,  and  was 
under  the  domination  of  the  husband, 
and  that  it  provided  but  $10  per  week 
for  the  support  and  maintenance  of 
herself  and  infant  child,  whereas  the 
husband  was  receiving  $160  per  month 
and  had  wealthy  parents.  In  Switzer 
v.  Switzer  (1876)  26  Gratt  (Va.)  674, 
upon  the  tiieory  that  a  separation 
agreement  cannot  be  upheld  unless 
clearly  just  and  equitable  and  wholly 
free  from  deception  and  undue  in- 
fluence, it  was  held  that  a  separation 
agre^ent  entered  into  by  a  wife  to 
avoid  the  scandal  of  a  threatened 
divorce  action,  whereby  the  hnabaad 
relieved  himself  and  his  property  from 
the  care  or  maintenance  of  the  wife 
and  children  and  obtained  a  life  estate 
in  her  entire  property  of  the  value  of 
about  $12,000,  and  the  wife  in  return 
received  a  small  amount  of  personal 
property  of  but  little  valne  and  an 
annual  supply  of  grain  and  pork  not 
exceeding  $80  in  value,  would  be  set 
aside,  it  being  aaid  that  the  terms  were 
so  unjust  as  to  wairant  the  belief  that 
the  contract  must  have  been  executed 
under  influences  of  a  potential  charac- 
ter which,  if  they  did  not  destroy, 
must,  at  least,  have  affected  that  free- 
dom of  will  so  absolutely  indispen- 
sable in  every  contract  between  hus- 
band and  wife. 

In  North  Carolina  by  express  stat^ 
utory  provision  separation  agreements 
between  husbands  and  wives  must  be 
accompanied  by  the  certificate  of  the 
probate  officer  that  the  contract  is  not 
unreasonable  or  injurious  to  the  wife; 
and  it  has  been  held  that  where  this 
statutory  requirement  has  not  been 
complied  with  the  agreement  is  inop- 
erative. Archbell  v.  Archbell  (1912) 
168  N.  C.  408,  74  S.  E.  327,  Ann.  Cas. 
1913D,  261. 

r.  Mistake. 

In  Versyp  v.  Versyp  (1912)  —  Tex. 
Civ.  App.  — ,  146  S.  W.  705,  in  passing 
upon  the  admissibility  of  evidence  to 
the  effect  that  a  husband  would  not 
have  executed  a  certain  separation 
agreement  if  he  had  not  believed  that 
his  wife  owned  a  half  interest  in  the 
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proper^  concerned,  it  wiu  held  that  a 
eosrt  eoald  not  imnul  the  agreement 
nUdi  divided  the  property  on  the 
groand  that  it  was  entered  into  by  mu- 
taal  mistake,  the  mistake  bavins:  been 
pleaded  merely  as  that  of  the  husband. 
It  was  further  held  in  this  case  that 
if  the  husband  knew  how  the  property 
was  acquired,  bat  believed  it  to  be 
community  proptfriy  rather  than  his 
individaat  property,  anch  belief  was  a 
mistake  of  law,  and  not  of  fact,  where- 


fore no  rdief  affainst  the  contract 
could  be  given  for  such  mistake. 

And  in  Hart  v.  Hart  (1881)  L.  R.  18 
Ch.  Div.  (Eng.)  670,  50  L.  J.  Ch.  N.  S. 
697,  30  Week.  Rep.  8,  45  L,  T.  N.  S.  13, 
it  was  held  that  specific  performance 
of  a  separation  deed  could  not  be  de- 
nied on  the  ground  that,  although  the 
husband  knew  the  words  of  the  agree- 
ment when  he  signed  it,  he  was  labor- 
ing under  a  mistake  as  to  their  legal 
effect.  G.  J.  C. 


NELLE  E.  FINNIE,  Admrx.,  etc.,  of  David  T.  Finnie,  Deceased,  Appt, 

V. 

ALFRED  P.  WALKER  et  al. 

VmUea  Statea  dreutt  Court  of  Appedla,  SeeonA  CtrotM—Avra  S8,  1010, 

(267  Fed.  698.) 

biaraiiee  —  wagering  assisnment  —  effect  on  policy. 

1.  A  life  insurance  policy  is  not  rendered  void  by  a  wagering  assignment, 
bat  may  be  enforced  by  the  personal  representatives  of  the  insured. 
[See  note  on  this  question  beginning  on  page  837.] 


—  assignment  of  policy  —  validity. 

2.  A  life  insurance  policy  taken  out 
h)  good  faith  by  the  insured,  with  no 
idea  of  assigning  it,  can  afterwards, 
in  good  faith  and  for  a  valuable  con- 
sideration, be  sold  and  assigned  to 
ooe  who  haa  no  insurable  interest  in 
the  life. 

[See  14  R.  C.  L.  907.] 

—  contemporaneous  assignments  — 
wagering  contracts. 

S.  Assignments  of  life  insurance 
policies  contemporaneous  with  their 
issuance  are  wagering  contracts. 

[See  14  R.  C.  L.  908.] 
-~  wagering  assignment. 

4.  AasisTiment  of  an  insurance  pol- 
icy some  time  after  its  issuance  to  one 
who  knows  that  the  insured  is  very 
sick,  for  a  consideration  so  inadequate 
as  to  permit  playing  for  a  very  high 
stake,  and  following  a  gradual  acquisi- 
tion of  other  policies  on  the  life  of  in- 
sured, is  void  for  wagering. 
Contract  —  against  public  Interest  — 

enforceability. 

5.  A  contract  the  tendency  of  which 
is  to  endanger  the  public  interests  and 
affect  the  public  good,  and  which  is 
aufoversive  of  sound  morals,  ought 


never  to  receive  the  sanction  of  a 
court  of  equity  or  be  the  foundation 
for  its  judgment. 

[See  10  R.  C.  L.  353.] 
Insurance  —  collection  of  policy  — 

right  of  personal  representative  tn 

proceeds. 

6.  That  a  wagering  assignee  of  an 
insurance  policy  has  collected  the  face 
of  the  policy  from  the  insurer  does 
not  prevent  the  personal  represent- 
ative of  the  insured  from  recovering 
from  him  the  proceeds  of  the  policy, 
less  the  expenses  which  he  has  in- 
curred on  account  of  it. 

[See  14  R.  C.  L.  910.] 

—  rights  of  assignee. 

7.  The  personal  representative  of 
an  insured,  seeking  to  recover  the  pro- 
ceeds of  the  policy  from  a  wagering 
assignee,  must  allow  him  to  retain 
the  consideration  paid  for  the  policy 
and  the  charges  paid  for  keeping  it 
alive. 

[See  14  R.  C.  L.  910.] 
'  Evidence  —  assignment  of  insurance 
policy  —  condition  of  health  of  in- 
sured. 

8.  In  an  action  to  recover  the  pro- 
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ceeds  of  a  life  insurance  iwlicy  from 
an  alleared  wagering  assignee,  evi- 
dence of  the  condition  of  health  of 


the  insured  at  the  time  of  the  assign- 
ment is  competent  upon  the  question 
of  wagering  intent. 


(Ward,  Circuit  Judge,  dissents.) 


Appeal  by  complainant  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  dismissing  a  bill  filed  to 
recover  the  proceeds  of  a  life  insurance  policy  paid  to  defendant  Morrow. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Ward,  Rogers,  and  Policy  No.  1,778,976,  payable  tP 
Manton,  Circuit  Judges.  _        Finnie's  wife,  with  right  of  revoca- 


Messrs.  Rollins  &  RolUns,  and  E.  A. 
Merrill,  for  appellant: 

The  court  erred  in  dismissing  the 
bill  of  complaint,  and  in  refusing  to 
grant  to  the  complainant  the  relief 

A3  Iced 

Warnock  v.  Davis,  104  U.  S.  775,  26 
L.  ed.  924;  Grigsby  v.  Russell,  222  U. 
S.  149,  56  L.  ed.  133,  36  L.R.A.(N.S.) 
642,  32  Sup.  Ct.  Rep.  68,  Ann.  Cas. 
1913B,  863;  Lamont  v.  Grand  Lodge, 
31  Fed.  177;  Page  v.  Burnstine,  102 
U.  S.  664,  26  L.  ed.  268;  Stevens  v. 
Warren,  101  Mass.  564;  Cammack  v. 
Lewis,  15  Wall.  643,  21  L.  ed.  244; 
Franklin  L.  Ins.  Co.  v.  Hazzard,  41 
Ind.  116,  13  Am.  Rep.  313;  Mutual  L. 
Ins.  Co.  V.  Lane,  151  Fed.  276,  affirmed 
in  85  C.  C.  A.  677,  157  Fed.  1002;  Bit- 
ter V.  Mutual  L.  Ins.  Co.  169  U.  S.  139- 
154,  42  L.  ed.  693-698,  18  Sup.  Ct.  Rep. 
300;  Northwestern  Mut.  L.  Ins.  Co.  v. 
McCue,  223  U.  S.  234,  56  L.  ed.  419,  38 
L.R.A.CN.S.)  57,  32  Sup.  Ct.  Rep.  220; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaef- 
er,  94  U.  S.  457,  24  L.  ed.  251 ;  Stein- 
back  V.  Diepenbrock.  158  N.  Y.  24,  44 
L.R.A.  417,  70  Am.  St  Rep.  424,  62  N. 
E.  662. 

The  court  erred  in  excluding  evi- 
dence of  health. 

Ritter  v.  Mutual  L.  Ins.  Co.  169  U. 
S.  13&-154,  42  L.  ed.  693-698,  18  Sup. 
Ct.  Rep.  300. 

Messrs.  Owen  N.  Brown  and  Con- 
over  English  for  appellees. 

Manton,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  Equitable  Life  Assurance  So- 
ciety in  August,  1912,  issued  five 
policies  of  life  insurance  in  the 
principal  sum  of  $5,000,  upon  the 
life  of  David  T.  Finnic.  These 
policies  were  all  delivered  to  A.  S. 
Herenden,  general  agent  of  the  so- 
ciety, and  remained  in  his  posses- 
sion until  their  delivery  by  him. 


tion,  was  assigned  September  26, 
1913,  to  Morrow.  Pinnie  paid  the 
first  premium  to  the  agent  of  the 
company.  Policy  No.  1,778,977, 
payable  to  the  estate  of  Finnic,  was 
assigned  August  22, 1912,  to  the  ap- 
pellee Morrow.  Policy  No.  1,778,- 
978,  payable  to  the  estate  of  Finnic, 
was  assigned  August  20,  1912,  to 
Morrow.  Policy  No.  1,779,246,  pay- 
able to  the  estate  of  Finnie,  was 
assigned  September  12,  1912,  to 
Morrow.  Policy  No.  1,779,241,  pay- 
able to  the  estate  of  Finnie,  was  as- 
signed August  22,  1912,  to  the 
appellee  Walker,  and  on  September 
16, 1913,  Walker  assigned  the  policy 
to  Morrow.  The  premiums  on  four 
of  these  policies  were  paid  by  Mor- 
row, and  on  the  fifth  by  Walker's 
note,  but  Morrow  paid  the  note. 

Finnie  died  September  18,  1917, 
and  the  moneys  due  on  the  five 
policies  were  paid  to  Morrow  on 
September  20,  1917.  The  adminis- 
tratrix of  the  estate  now  sues  in. 
equity  to  recover  the  proceeds  paid 
to  Morrow,  and  praying  that  the 
appellees  be  allowed  their  respective 
sums  paid  for  premiums,  with  in- 
terest, and  that  the  difference  be 
paid  to  the  estate  she  represents. 
The  theory  of  the  action  is  that  each 
assignee  had  no  insurable  interest 
in  the  life  of  Finnie,  and  that  the 
assignments  were  in  law  wagerins: 
contracts.  The  trial  judge  dis- 
missed the  bill. 

If  Warnock  v.  Davis,  104  U.  S. 
775,  26  L.  ed.  924,  has  not  been 
overruled  or  is  not  inconsistent  with 
what  was  held  in  the  later  case  of 
the  Supreme  Court,  Grigsby  v. 
Russell,  222  U.  S.  149,  66  L.  ed.  133, 
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36  L.B.A.(N.S.)  642, 
Bep.  58,  Ann.  Cas.  1913B»  863,  the 
appellant  is  entitied  to  the  relief  she 
seeks.  In  the  Warnock  Case,  supra, 
tbe  plaintiff's  intestate^  on  procur- 
ing insurance  upon  his  life,  entered 
into  an  agrreement  with  a  firm 
whereby  it  was  to  pay  all  fees  and 
assessments  payable  to  the  under- 
writers on  the  policy  and  to  receive 
nine  tenths  due  thereon  at  his  death. 
Porsuant  to  this  agreement,  the  in- 
testate executed  an  assignment  of 
the  policy,  and  the  firm  paid  the 
fees  and  assessments.  Upon  his 
death,  the  firm  collected  from  the  un- 
derwriters nine  tenths  of  the 
amount  due  on  the  policy,  plus  the 
piemiums  paid.  The  administrator 
sued  the  underwriters  for  this  nine 
tenths.  There  was  no  claim  or 
charge  of  fraud  upon  the  part  of 
anyone.  In  approving  a  recovery, 
the  court  said,  speaking  of  insurable 
interest: 

"But  in  all  cases  there  must  be  a 
reasonable  ground,  founded  upon 
the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood 
or  affinity,  to  expect  some  benefit  or 
advantage  from  the  continuance  of 
the  life  of  the  assured.  Otherwise 
the  contract  is  a  mere  wager,  by 
which  the  party  taking  the  policy  is 
directly  interested  in  the  ear^ 
death  of  the  assured.  Such  policies 
have  a  tendency  to  create  a  desire 
for  the  event.  They  are,  therefore, 
independently  of  any  statute  on 
the  subject,  condemned,  as  being 
against  public  policy. 

"The  assignment  of  a  policy  to  a 
party  not  having  an  vnsurable  in- 
terest is  as  objectionable  as  the  tak" 
ingoutof  a  poUcy  in  his  name.  Nor 
it  its  eharacter  changed  beoause  it 
it  for  a  portion,  merely,  of  the  in- 
surance money.  To  the  extent  in 
which  the  assignee  stipulates  for 
the  proceeds  of  the  policy  beyond 
the  sums  advanced  by  him,  he 
stands  in  the  position  of  one  holding 
8  wager  policy.  The  law  might  be 
readily  evaded,  if  the  policy,  or  an 
interest  in  it,  could,  in  consideration 
of  paying  the  premiums  and  assess- 
ments upon  it,  and  the  promise  to 
6  A.L.R.--53. 


FINNIEV.  WALKER. 

(£f7  Fed.  «»8.) 

32  Sup.  Ct.  pay  upon  the  death  of  the  assured  a 
portion  of  ita  proceeds  to  his  repre- 
sentatives, be  transferred  so  as  to 
entitle  the  assignee  to  retain  the 
whole  insurance  money.  .   .  . 

"It  is  one  which  must  be  treated 
as  creating  no  legal  right  to  ihe  pro- 
ceeds of  the  policy  beyond  the  sums 
advanced  upon  its  security;  and 
the  courts  virill,  therefore,  hold  the 
recipient  of  the  moneys  beyond 
those  sums  to  account  to  the  repre- 
sentatives of  the  deceased.  It  was 
lawful  for  the  association  to  ad- 
vance to  the  assured  the  sums  pay- 
able to  the  insurance  company  on 
the  policy  as  they  became  due.  It 
was  also  lawful  for  the  assured  to 
assign  the  policy  as  security  for 
their  payment.  The  assignment 
was  only  invalid  as  a  transfer  of  liie 
proceeds  of  the  policy  beyond  what 
was  required  to  refund  those  sums, 
with  interest.  To  hold  it  valid  for 
the  whole  proceeds  would  be  to 
sanction  speculative  risks  on  human 
life,  and  encourage  the  evils  for 
which  wager  policies  are  con- 
demned." 

In  an  earlier  case,  Cammack  v. 
Lewis,  15  Wall.  643,  21  L.  ed.  244, 
the  policy  of  insurance  for  $3,000 
was  procured  by  the  debtor  at  the 
suggestion  of  a  creditor  to  whom  he 
owed  $70.  It  was  assigned  to  tbe 
creditor  to  secure  the  debt,  upon  his 
promise  to  pay  the  premiums,  and, 
in  case  of  the  death  of  the  assured, 
one  ^ird  of  the  proceeds  was  to  go 
to  his  widow.  On  his  death,  the  as- 
signee collected  the  money  from  the 
insurance  company  and  paid  the 
widow  $950  as  her  proportion,  af- 
ter deducting  certain  payments 
made.  Tlie  vndow,  as  administra- 
trix of  the  deceased's  estate,  sued 
for  the  balance  of  the  money  col- 
lected and  was  successful.  It  was 
held  that  the  transaction,  so  far  as 
the  creditor  was  concerned,  for  the 
excess  beyond  the  debt  owing  to 
him,  was  a  wagering  operation,  and 
that  the  creditor,  in  equity  and  good 
conscience,  should  hold  it  only  as 
security  for  what  the  debtor  owed 
him  when  it  was  assigned,  for  such 
advances  as  he  might  have  after- 
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wards  made  on  account  of  it,  and 
that  the  assignment  was  valid  only 
to  that  extent. 

In  the  case  relied  upon  by  the  ap- 
pellees (Grigsby  v.  Russell,  supra) 
it,  at  best,  limited  the  doctrine  of 
Wamock  v.  Davis,  supra,  so  as  to 
permit  a  policy  previously  taken 
out,  under  circumstances  which 
made  it  perfectly  valid,  to  be  as- 
signed to  one  who  had  no  insurable 
interest  in  the  life  of  the  insured, 
providing  a  valid  consideration  was 
paid  therefor  by  the  assignee.  A 
i-«r«„«^  life  insurance  pol- 
mnmianrnfrnt  of     icy  taken  out  in 

pollcy-valldlty.     g^^^  f^j^j^ 

insured,  with  no  idea  of  assigning 
it,  can  afterwards,  in  good  faith, 
and  for  a  valuable  consideration,  be 
sold  and  assigned  to  one  who  has  no 
insurable  interest  in  the  life,  under 
this  latter  case.  In  considering  the 
authorities.  Justice  Holmes  said : 
"And  cases  in  which  a  person  hav- 
ing an  interest  lends  himself  to  one 
without  any  as  a  cloak  to  what  is  in 
its  inception  a  wager  having  no  sim- 
ilarity to  those  where  an  honest 
contract  is  sold  in  good  faith.  .  .  . 
But  the  case  in  which  the  strongest 
of  them  occur  was  one  of  the  ^pe 
just  referred  to,  the  policy  having 
been  taken  out  for  the  purpose  of 
allowing  a  stranger  association  to 
pay  the  premiums  and  receive  the 
greater  part  of  the  benefit,  and  hav- 
ing been  assigned  to  it  at  once. 
Wamock  v,  Davis,  supra." 

In  the  Grigsby  Case,  supra,  the 
insured,  after  paying  two  premiums 
and  when  the  third  was  overdue, 
was  in  need  of  a  surgical  operation, 
obtained  it  from  a  doctor,  and  pre- 
vailed upon  the  doctor  to  buy  the 
policy,  for  which  the  doctor  paid 
$100.  This  was  held  to  be  a  valid 
assignment.  It  will  be  noted,  how- 
ever, that  this  was  an  out-and-out 
assignment,  and  there  was  no  agree- 
ment, as  in  the  Wamock  or  Cam- 
mack  Cases,  for  a  part  interest  only 
in  the  insurance;  in  other  words, 
there  were  no  conditions  imposed 
which  limited  the  extent  of  the  as- 
signment. 

These  policies  were  issued  to  the 


estate  of  the  intestate,  and  the  salu- 
tary rule  of  public  policy  which 
condemns  wagering  assignments 
forbids  the  appellees  retaining  the 
moneys  they  received,  other  than 
the  premiums  paid  by  them.  Con- 
temporaneous assignments  of  life 
insurance  policies 
are  wagering  con- 
tracts,  and  should  SS'SSiT^iiES: 
be  treated  as  such, 
just  as  the  policies  are  where  the 
beneficiary  has  no  insurable  inter- 
est. Here  the  policy  was  taken  out 
with  a  view  of  its  assignment.  The 
assignment  was  contemporaneous 
with  the  issuance  of  the  policy,  and 
the  facts  disclosed  in  this  record 
permit  a  fair  inference  that  it  was 
the  intent  of  the  appellees  to  obtain 
just  such  a  result  as  the  issuance 
of  a  wagering  contract  of  insurance 
permits. 

Justice  Holmes,  in  Grigsby  v. 
Russell,  supra,  indicates  a  desire  on 
the  part  of  the  court  to  give  as 
touch  commercial  freedom  and  value 
as  possible  to  the  owner  of  a  life  in- 
surance policy  which  has  a  market 
value;  but  that  decision  cannot  be 
extended  to  cover  facts  such  as  are 
presented  here,  where  there  are 
four  assignments  of  policies,  with 
no  consideration  moving  to  the  in- 
sured, and  no  consideration  of  com- 
mercial advantage  is  urged  to  sus- 
tain the  assignments.  As  we  read 
the  opinion  of  the  court,  it  is  at  least 
intimated  that  the  court  would  fol- 
low the  Wamock  Case  under  simi- 
lar circumstances,  and  it  therefore 
follows  that  this  court  should  visit 
its  condemnation  upon  the  assign- 
ments in  the  case  now  under  consid- 
eration in  this  court. 

It  seems  to  us  the  facts  require  a 
conclusive  presumption  of  wager- 
ing intent  as  to  the  fifth  (that  is, 
policy  No.  1,778,976),  assigned  to 
Morrow  in  September,  1913.  Even 
though  this  assignment  be  remote, 
in  point  of  time,  from  the  other 
contemporaneous  assignments,  and 
therefore  not  sub- 
ject   to     the    con-  --w«Kerl»»  mm- 

demnation  by  rea- 
son thereof,  it  will  be  held  illegal 
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and  void  beyond  the  sums  advanced. 
This  presumption  was  kept  alive  be- 
cause of  the  inference  in  law  aris- 
ing from  the  wagering  intent, 
established  by  the  fact  that  Morrow 
knew  at  the  time  of  this  assign- 
ment that  Finnie  was  a  very  sick 
man,  and  that  the  amount  of  the 
contract,  compared  with  what  was 
paid,  permitted  playinig  for  a  large 
stake.  There  was  an  intimate  and 
close  business  connection  between 
this  transaction  and  the  previous 
ones,  wherein  Morrow  was  gradu- 
ally accumulating  the  five  policies 
upon  the  life  of  the  deceased.  If, 
from  these  facts,  the  wagering  in- 
tent may  be  presumed,  as  it  must, 
that  avoids  the  assignment.  Any 
contract,  the  tendency  of  which  is 
contr    -  endanger  the 

•K!lia"t*paMie  public  interest  and 
S'^iSSilf.",:  affect  the  public 
good,  and  which  is 
subversive  of  sound  morality,  ought 
never  to  receive  the  sanction  of  a 
court  of  equity,  or  be  the  foundation 
for  its  judgment.  Ritter  v.  Mutual 
L.  Ins.  Co.  169  U.  S.  139,  42  L.  ed. 
693,  18  Sup.  Gt.  Rep.  800. 

In  endeavoring  to  do  equity  be- 
tween the  two  parties,  the  appellees 
will  have  full  equity  administered 
to  them  by  obtaining  the  premiums 
and  interest  and  other  charges 
whidi  they  may  have  invested  in 
keeping  alive  these  polici^.  Relief 
should  not  be  denied  the  appellant 
because  the  appellees  have  been  paid 
by  the  insurance  company.  They 
may  not  keep  the  moneys  which, 
through  error  of  law  or  fact,  or 
both,  have  been 
paid  to  them  by 
the  insurance  com- 
pany. Because  of 
the  mistake  of  the 
insurance  company,  they  should  not 
have  what  the  law  says  is  not  their 
property.  The  right  to  make  them 
account  as  trustees  for  the  moneys 
paid  them  by  the  insurance  com- 
pany cannot  be  denied  the  appel- 
lant. This  would  be  contrary  to 
Wamock  v.  Davis,  as  demonstrated 
bgr  the  language  of  the  court  above 


«ollee4loa  of 
roller— rlcht  of 
V«non«l  ropve- 
■eatetlv*  to 


quoted.  The  assignment  of  a  policy 
to  a  party  not  having  an  insurable 
interest,  with  wagering  int^t,  is  as 
objectionable  as  Uie  taking  out  of  a 
policy  in  his  name.  The  court  can 
do  no  other  than  declare  the  assign- 
ment void;  but  it  does  not  follow 
tlwt    the    policy  ^ 

which    was     issued  al|[n»cnt-eae«< 

and  under  which 
the  money  was  paid,  is  void.  Where 
the  courts  have  held  the  assign- 
ments void  and  unenforceable,  nev- 
ertheless the  policy  is  valid,  and  the 
assignee  may  retain  the  antecedent 
debt  or  other  consideration  and  ad- 
vances made  to  keep  the  policy 
alive. 

The  theory  of  such  a  result  seems 
to  be  that  the  assignment  is  said  to 
be  good  as  a  designation  of  an  ap- 
pointee to  receive  payment  from  the 
Insurance  company  and  as  a  secu- 
rity for  advancements.  The  illegal- 
ity is  in  the  attempt  of  the  assignee 
to  retain  the  entire  proceeds. 
Stevens  v.  Warren,  101  Mass.  564; 
Page  V.  Bumstine,  102  U.  S.  664,  26 
L.  ed.  268;  Warnock  v.  Davis,  104 
U.  S.  776,  26  L,  ed,  924.  Certainly, 
if  the  assignment  is  held  to  be  in- 
valid, the  administratrix  may  re- 
cover by  virtue  of  her  original  title 
to  tiie  policy,  for  the  reason  that  it 
never  went  out  of  the  assignor  or 
vested  in  the  assignee.  One  who 
seeks  equity  must  do  equity,  and 
therefore  the  administratrix  here 
must  permit  the 
appellees  to  retain,  ^J?^ 
out  of  the  pro- 
ceeds of  the  policy,  the  considera- 
tion and  other  charges  paid. 

Since  there  must  be  a  new  trial, 
we  must  consider  the  appellant's 
fourth  assignment  of  error.  The 
district  judge,  in  his  opinion,  stated 
that  the  case  presented  a  legal  point 
of  great  importance,  new  in  this 
jurisdiction,  and  he  treated  it  as  a 
law  point,  stating  that  if  he  was 
wrong  there  must  be  a  new  trial, 
because  of  the  rejection  of  evidence 
offered  by  the  appellant  which 
would  be  of  importance  under  the 
theory  of  law  announced  in  this 
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opinion.  The  appellant  offered  evi- 
■Ttdcnoc  dence  as  to  Finnie's 

bad     health  and 

SSSSi-'^J'*^  knowledge  thereof 
hsaith  of  by  assignee.  Con- 

'"•"^  dition  of  health  of 

the  insured  at  the  time  of  the  as- 
signment of  his  insurance  policy 
was  competent  and  important  in  de- 
termining the  question  of  wagering 
intent.  It  was  therefore  error  to 
■exclude  this  testimony. 
Judgment  reversed. 

Ward,  Circuit  Judge,  dissenting: 

The  theory  of  the  bill  is  that  the 
assignees  of  the  policies  had  no  in- 
surable interest  to  sustain  absolute 
assignments,  and  that  they  should 
be  construed  only  to  secure  any  ad- 
vances made  to  Finnie  in  his  life- 
time; the  balance  of  the  insurance 
<^llected  by  the  defendant  Morrow 
from  the  insurance  company  to  be 
paid  to  Finnie's  estate. 

The  defendants  in  their  de- 
murrers denied  that  they  had  ad- 
vanced any  moneys  to  Finnie  in  his 
lifetime,  or  that  they  held  the  poli- 
cies as  collateral  security.  On  the 
contrary,  they  claimed  to  be  abso- 
lute owners  as  purchasers.  It  is 
true  that  the  defendant  Morrow  tes- 
tified on  the  trial  that  Finnie  owed 
him  some  $400  to  $500 ;  but  this  was 
rigfaUy  rejected  by  the  district  judge 
as  having  been  a  consideration  for 
fhe  assignments  to  him.  The  bill 
•cannot  be  sustained  on  this  theory. 
Neither  of  the  defendants  had  any 
insurable  interest  in  Finnie's  life 
as  relative,  dependent,  or  creditor. 

Policy  1,778,976,  dated  August 
20,  1912,  and  executed  by  the  com- 
pany August  21st,  was  delivered  to 
Finnie  against  his  note  for  the  first 
annual  premium,  which  note  he 
paid.  Subsequently  he  revoked  the 
designation  of  his  wife  as  bene- 
ficiary, and  assigned  the  policy  to 
the  defendant  Morrow  for  an  ex- 
pressed consideration  of  $1.  This 
being  a  valid  policy  on  Finnie's 
life,  it  was  his  property,  which  he 
could  sell  or  give  to  anyone,  without 
reference  to  insurable  interest,  as 
held  in  Grigsby  v.  Russell,  222  U.  S. 
149,  56  L.  ed.  133,  36  L.R.A.(N.S.) 


642,  32  Sup.  Ct.  Rep.  58,  Ann.  Cas. 
1913B,  863. 

The  other  four  policies,  though 
payable  to  his  estate,  were  never  de- 
livered by  the  company  to  Finnie; 
he  never  paid  any  premiums  upon 
them,  and  never  owned  them  at  all. 
They  did  not  come  into  existence 
until  delivery  to  his  assignees 
against  payment  by  them  of  the 
first  annual  premium.  Finnie  never 
had  a  valid  policy  to  sell  or  give 
away,  within  the  decision  in  the 
Grigsby  Case.  The  situation  was 
exactly  as  if  the  assignees  had  orig- 
inally taken  out  wagering  policies 
upon  his  life  payable  to  them. 
Therefore  I  think,  not  merely  the 
assignments,  but  the  policies  them- 
selves, were  void  as  wagering  in- 
surance. The  fact  that  the  insur- 
ance company  has  paid  them  to  the 
defendant  Morrow,  assignee,  as  ab- 
solute owner,  without  raising  any 
question  of  invalidity,  does  not 
change  their  character  qua  Finnie's 
estate. 

But  the  court,  relying  upon  War- 
nock  V.  Davis,  104  U.  S.  775,  26  L. 
ed.  924,  holds  that  the  assignments 
are  void,  but  the  policies  valid.  It 
must  be  admitted,  as  intimated  by 
Mr.  Justice  Holmes  m  the  Grigsby 
Case,  that  the  language  of  Mr.  Jus- 
tice Field  waa  too  broad,  althou^ 
he  finds  the  decisions  themselves  to 
be  consistent  with  each  other.  I 
think  they  can  be  reconciled  on  the 
theory  that  in  Wamock  v.  Davis  the 
policy  itself  was  held  valid,  perhaps 
because  taken  out  by  and  delivered 
to  the  insured,  he  paying  at  least 
one  tenth  of  the  first  annual  pre- 
mium, and  being  liable  for  at  least 
one  tenth  of  the  subsequent  premi- 
ums, and  his  widow,  or,  in  case  of 
her  death,  his  estate,  being  entitled 
to  at  least  one  tenth  of  ^oa  insur- 
ance. 

This  may  have  justified  treating 
the  assignment  of  the  remaining 
nine  tenths  as  valid,  but  only  as  se- 
curity for  repayment  of  premiums 
advanced  by  the  assignee.  But  the 
four  policies  in  the  instant  case 
were,  in  my  opinion,  never  valid  at 
all,  being  pure  wagers  from  their 
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inception*  and   therefore   neither  decree  should  be  affirmed  as  to  the 

Finnie  in  his  lifetime  nor  his  estate  first  policy,  because  it  was  valid, 

after  his  death  had  any  standinsf  to  and  as  to  the  four  policies,  because 

make  claims  against  the  insurance  Finnie's  estate  has  no  interest  in 

company  or  the  person  to  whom  it  -  them,  and  not  because  they  are 

liu  paid  the  ineurance.  I  think  the  valid. 

ANNOTATION. 
Effect  on  faunrance  contract  of  wagering  assignment  thereof. 


Aa  irreconcilable  conflict  exists  as 
to  .whether  certain  assignments  con- 
stitute wagering  contracts.  This  note, 
however,  is  not  concerned  with  that 
qoeation,  but  Includes  only  cases 
wtdeh,  assuming  or  determining  that 
the  assignment  involved  was  a  wager- 
ing one,  have  expressly  considered  the 
effect  of  that  fact  on  the  contract  of 
insnrance  itself. 

Wfccva  poUoy  was  prMsnrad  before  ai- 
liSiuMmt  wae  ^reeA  npoa. 

It  will  be  observed  that  the  conclu* 
aon  was  reached  in  the  reported  case 
(Finnie  v.  Walker,  ante.  831)  lhat 
a  wagering  assignment  of  the  policy 
did  not  render  the  contract  of  insur- 
ance invalid. 

And  in  the  following  cases  the  fact 
Hut  a  wagering  assignment  of  a  policy 
was  made  in  pursuance  of  an  agree- 
ment entered  into  after  the  policy  was 
issued  was  held  not  to  render  the  pol- 
icy itself  invalid.  Quillian  v.  Johnson 
(1904)  122  Ga.  49,  49  S.  E.  801;  New 
YoriE  L.  Ins.  Co.  v.  Brown  (1902)  139 
Ky.  711,  66  S.  W.  613;  Gilbert  v.  Moose 
(1883)  104  Pa.  74,  49  Am.  Rep.  570; 
Qoinn  v.  Supreme  Council,  C.  K.  A. 
(1897)  99  Tenn.  80, 41  S.  W.  843 ;  Man- 
hattan L.  Ins.  Co.  V.  Cohen  (1911)  — 
Tel.  Civ.  App.  — ,  189  S.  W.  61. 

In  New  York  L.  Ins.  Co.  Brown 
(1902)  139  Ky.  711,  66  S.  W.  613,  su- 
pra, in  an  action  by  the  insured's  ad- 
ministrator, a  policy  issued  to  the 
insured  and  payable  to  his  executor, 
administrator,  or  assigns  was  held  not 
rendered  invalid  by  an  assignment  to 
one  having  no  insurable  interest  in 
the  insured's  life,  the  assignment  hav- 
ing been  made  in  pnrsaance  of  an 
agreement  entered  Into  after  the  re- 
ceipt of  the  policy.  The  court  stated 
that,  although  it  was  well  settled  in 
Kentucky  that  no  one  could  enforce  a 


policy  on  the  life  of  another  without 
having  an  insurable  interest  in  such 
life,  it  was  equally  as  well  settled  that 
the  contract  of  insurance  was  not  vi- 
olated by  the  designation  of  a  person 
prohibited  by  law  from  being  the  ben- 
eficiary. 

And  in  Manhattan  I^.  Ins.  Co.  v. 
Cohen  (1911)  —  Tex.  Civ.  App.  — ,  139 
S.  W.  51,  an  assignment  made  to  one 
having  no  insurable  interest  in  the  in- 
sured's life,  in  consideration  of  a  cer- 
tain sum  for  the  equities  in  the  policy, 
was  held  void  so  that  it  vested  no  right 
in  the  assignee;  and  the  insurer, 
which  had  paid  the  benefit  to  the  as- 
signee, was  held  liable  to  the  benefi- 
ciary for  the  face  of  the  policy. 

And  in  Quillian  v.  Johnson  (1904) 
122  Ga.  49, 49  S.  E.  801,  where  a  wager- 
ing assignment  of  a  policy  payable 
to  the  insured's  estate  was  made,  it 
was  held  that  the  policy  was  not  ren- 
dered invalid,  and  that  the  personal 
representative  of  the  insured  was  en- 
titled to  the  proceeds  of  the  policy, 
which  the  insurer  had  deposited  with 
a  third  party,  leas  the  advances  made 
by  the  assignee.  The  court  said :  *lt 
only  remains  to  inquire  whether  or 
not  'Hie  trial  court  did,  as  contended  by 
counsel  for  Quillian  (the  assignee), 
undertake  to  enforce  the  terms  of  the 
illegal  contract  and  distribute  tiie 
fruits  thereof.  The  fund  in  contro- 
versy did  not  arise  from  the  illegal 
agreement,  but  was  the  proceeds  of  a 
valid  policy  of  insurance  on  the  lite 
of  Thomas.  It  was  kept  in  life  by  the 
payment,  in  behalf  of  Thomas,  of  the 
past<lue  quarterly  premium;  QnilUan 
paid  over  to  Johnson,  as  the  agent  of 
Thomas,  the  money  with  which  to  pay 
this  premium,  and  the  money  so  ad- 
vanced by  Quillian  was  parted  with 
by  him  under  the  terms  of  the  illegal 
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a^rreement  between  him  and  Thomas. 
But  the  money  was  received  by  the 
insurance  company  as  the  money  of 
Thomas,  which  it  in  fact  was  at  the 
time  the  premium  was  paid;  and 
though  it  csDje  from  an  illegal  source, 
this  fact  did  not  operate  to  vitiate  the 
policy.  The  insurance  company  could 
not  successfully  so  contend,  nor  can 
Quillian.  He  can  only  insist  that  he 
paid  over  the  money  on  a  wager,  and 
has  a  statutory  right  to  sue  and  recov- 
er the  same  from  Thomas's  executor. 
The  court  gave  him  credit  for  this 
amount,  as  though  he  had  brought  suit 
and  established  his  statutory  right  to 
recover  it." 

And  in  Quinn  v.  Supreme  Council, 
0.  K.  A.  (1897)  99  Tenn.  80,  41  S.  W. 
343,  where  one  who  had  a  policy  on 
his  life  payable  to  his  wife  entered 
into  an  agreement  with  another  hav- 
ing no  insurable  interest  in  his  life,  to 
assign  the  policy  to  him  in  considera- 
tion of  a  small  sum  and  f^e  payment 
of  future  premiums,  and,  in  pursuance 
of  the  agreement,  allowed  the  policy 
to  lapse  and  procured  a  new  certificate 
in  his  own  name  upon  reinstatement, 
and  assisted  this  in  accord  with  the 
agreement,  the  assignment  was  held 
not  to  invalidate  the  policy  itself,  and, 
the  insurer  having  recognized  it  as 
valid  and  paid  the  benefit  to  the  as- 
signee; the  original  beneficiary  was 
held  entitled  to  recover  from  the  as- 
signee the  amount  of  the  benefit,  less 
the  amount  expended  by  tlie  latter  in 
keping  the  policy  alive.  And  to  the 
ftame  eifect  is  Bendet  v.  Ellis  (1908) 
120  Tenn.  277,  18  L.R.A.(N.S.)  114, 
127  Am.  St  Rep.  1000,  111  S.  W.  795. 

And  in  Gilbert  v.  Moose  (1883)  104 
Pa.  74,  49  Am.  Rep.  570,  where,  upon 
the  insured's  application,  a  policy  was 
issued  in  which  one  having  no  insur- 
able interest  was  named  as  beneficiary, 
and  was  subsequently  assigned  to  one 
having  no  insurable  interest,  to  whom 
the  insurer  paid  the  benefit  on  the  in- 
sured's death,  a  recovery  was  allowed 
from  him  by  the  insured's  administra- 
tor. The  court,  with  reference  to  the 
validity  of  the  policy,  said  that  they 
must  take  it  as  valid,  nothing  to  the 
contrary  appearing  from  the  evidence, 
and  that  its  validity  did  not  seem  to 


have  been  questioned  in  the  court  be- 
low. 

And  in  Price  v.  Supreme  Lodge,  K. 
H.  (1887)  68  Tex.  861,  4  S.  W.  633, 
where  a  policy  was  assigned  by  am 
insured,  who  was  unable  to  pay  the 
premiums,  to  one  who  agreed  to  pay 
them  if  the  policy  was  transferred  to 
him,  it  was  held  that  the  assignment 
was  void  and  that  the  original  benefi- 
ciaries were  entitled  to  the  fund.  The 
insurer  in  this  case  set  up  no  defense, 
and  the  court  said:  "This  is  not  a 
question  between  the  appellant  ind 
the  lodge,  but  between  Mm  and  parties 
who  are  entitled  to  the  Insurance 
money,  if  the  assignment  is  void.  The 
assignment  did  not  vitiate  the  policy, 
but  was  itself  of  no  effect,  and  left 
the  insurance  money  payable  to  the 
parties  originally  designated  in  tbe 
certificate.  From  these  views,  our  con- 
clusion is  that  the  transfer,  having 
been  made  to  one  having  no  interest 
in  the  life  of  Thomas  G.  Harper,  and 
upon  no  other  consideration  than  the 
payment  of  premiums  by  the  trans- 
feree, was  void  and  against  public 
policy,  and  the  insurance  money  was 
payable  to  the  original  beneficiaries 
of  the  certificate." 

But  in  Missouri  Valley  L.  Ins.  Go. 
v.  McCrum  (1887)  36  Kan.  146,  59  Am. 
Rep.  537,  12  Pac.  517,  where  a  paid-up 
policy  was  issued,  payable  to  the  in- 
sured's daughters,  and  he  and  the 
beneficiaries,  several  years  after  the 
policy  was  issued,  assigned  it  for  a 
valuable  consideration  to  one  having* 
no  insurable  interest  in  the  insured's 
life,  the  transaction  between  the  par- 
ties was  held  contrary  to  public  pol- 
icy, and  the  policy  was  held  worthless 
and  void,  not  only  as  to  the  assignee* 
but  also  in  the  hands  of  the  benefi- 
ciaries. The  court  reasoned  in  this 
case  that  the  insurer  did  not  intend 
that  the  policy  should  belong  to  any- 
one directly  interested  in  the  insured's 
death,  and  that  the  assignment  of  the 
policy  by  the  beneficiaries  to  one  who 
took  for  speculation  only  was  a  fraud 
on  the  company,  and  said:  "If  the 
party  who  attempts  to  speculate  in 
human  life  cannot  enforce  the  policy 
which  he  has  purchased  on  the  life  of 
another,  in  whose  life  he  has  no  in- 
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sarable  interest,  the  beneficiaries  who 
knowingly  and  purposely  sell  and  as- 
sign to  such  a  person  the  policy  on  the 
life  of  another  for  a  valuable  consid- 
eration ought  not  thereafter  to  be  per- 
mitted to  enforce  the  same  for  their 
own  benefit  If,  under  all  the  facts  of 
this  case,  the  beneficiaries,  or  their 
assignee^  could  recover,  the  law  for- 
bidding the  assignment  of  policies  of 
insurance  to  parties  who  have  no  in- 
surable interest  might  be  readily 
avoided.  If  Mrs.  Parker  had  been  a 
creditor  of  the  insured  for  any  sum, 
the  assignment  would  have  been  a  val- 
id contract  as  security  for  the  same, 
and  upon  the  death  of  the  insured  the 
assignee  could  have  collected  any  sum 
lent  to  or  owed  by  the  insured,  and 
the  balance  would  have  belonged  to 
the  beneficiaries  or  their  assignee. 
Such  a  case  is  not  presented." 

The  McCrum  Case  (Kan.)  supra, 
was  followed  in  Metropolitan  L.  Ins, 
Co.  V.  Elison  (1905)  72  Kan.  199, 
3  L.R.A.(N.S.)  934,  115  Am,  St.  Rep. 
189,  S3  Pac.  410,  7  Ann.  Cas.  909, 
where  twelve  days  after  a  policy  was 
issued  the  insured  and  beneficiary  en- 
tered into  an  agreement  with  one  hay- 
ing no  insurable  interest,  by  which 
the  policy  was  to  be  assigned  to  him, 
and  he  wa^  to  pay  the  premiums,  and 
recdve  a  part  of  the  benefit  on  the  in- 
sured's death,  or  at  the  maturity  of 
the  policy,  and  it  was  held  that  the 
agreement  was  against  public  policy, 
and  that  neither  the  assignee  nor  ben- 
eficiary could  recover  on  the  policy. 

Wbere  policy  Is  taken  In  pnnnanoa  of 
mcreement  for  waeo^bS  Mvlsniaeiit. 

The  fact  that  a  wagering  assign- 
ment was  contemplated  at  the  time  a 
policy  was  secured  has  been  held  to 
avoid  the  policy  on  the  ground  that 
tiie  entire  contoact  was  a  wagering 
one.  Brockway  v.  Mutual  Ben.  L.  Ins. 
Co.  (1881)  9  Fed.  249;  Prudential  Ins. 
Co.  v.  Williams  (1914)  113  Ark.  373, 
168  3.  W.  1114;  Bromley  v.  Washing- 
ton L.  Ins.  Co.  (1906)  122  Ky.  402,  6 
L.RJl.(N.S.)  747,  121  Am,  St  Rep. 
467,  92  S.  W.  17,  12  Ann.  Cas.  685; 
Equitable  Life  Assur.  Soc  v.  O'Connor 
(1915)  162  Ky.  262,  172  S.  W.  496, 
second  appeal  (1916)  170  Ky.  715,  186 
S.  W.  502;  Keystone  Mut.  Ben.  Asso, 


V.  Norris  (1886)  115  Pa.  446,  2  Am. 
St  Rep.  572,  8  Atl.  6S8;  Powell  v. 
Dewey  (1898)  128  N.  C  103,  68  Am. 
St  Rep,  818,  81  S.  E.  881;  Hinton  v. 
Mutual  Reserve  Fund  Life  Asso. 
(1904)  185  N.  C.  814,  65  UR.A.  161, 
102  Am.  St  Rep.  645,  47  S.  E.  474; 
Clement  v.  New  York  L.  Ins.  Co. 
(1898)  101  Tenn.  22,  42  URJL  247,  70 
Am.  St.  Rep.  6B0,  46  S.  W.  661. 

In  Bromley  v.  Washington  L.  Ins. 
Co.  (1906)  122  Ky.  402,  6  L.R.A.  (N.S.) 
747,  121  Am.  St  Rep.  467,  92  S.  W.  17, 
12  Ann.  Cas.  686,  a  life  policy  procured 
on  the  understanding  that  the  insured 
was  to  secure  it,  and  for  a  consider- 
ation assign  it  to  one  having  no  in- 
surable interest  in  his  life,  who  was 
to  pay  the  premiums  on  it,  and  which 
WM  assigned  and  delivered  to  the  lat- 
ter without  reaching  the  possession  Of 
the  insured,  was  held  void,  although 
it  was  payable  to  the  estate  of  the  in- 
sured. The  court  said:  "The  proof 
shows  clearly  that  Bates  had  no  in- 
surable interest  in  the  life  of  Bromley, 
and  while  the  assignment  on  the  pol- 
icies is  dated  Mai«h  26,  1901,  the 
proof  is  clear  that  the  policies  were 
taken  out  by  Bromley  for  the  purpose 
Of  assigning  them  to  Bates,  under  the 
arrangement  that  Bates  was  to  pay 
him  $75  for  them  and  pay  the  pre- 
miums. In  other  words,  the  arrange- 
ment was  simply  that  Bromley  was  to 
get  $75  for  having  his  life  insured  for 
Bates's  benefit.  Bates  to  pay  the  pre- 
miums on  the  policies.  It  is  conceded 
that  if  the  policies  under  this  arrange- 
ment had  been  made  payable  to  Bates 
they  would  have  been  void,  as  he  had 
no  insurable  interest  in  the  life  of 
Bromley.  But  it  is  insisted  that,  as 
they  were  made  payable  to  Bromley's 
estate,  and  were  assigned  by  him  to 
Bates,  only  the  assignment  is  void,  and 
that  his  administrator  may  recover  of 
the  insurance  company.  There  would 
be  force  in  this  if  the  policies  had 
been  delivered  to  Broml^,  and  the  as- 
signment to  Bates  had  been  a  subse- 
quent and  independent  transaction. 
But  the  proof  leaves  no  doubt  that 
Bromley  did  not  contemplate  insuring 
his  life  for  the  benefit  of  his  estate 
at  any  time.  He  contemplated  simply 
getting  $76  out  of  the  arrangement 
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The  policies  were  never  intended  to  be 
delivered  to  Bromley.  Bates  was  t,o 
pay  the  premiums  and  get  the  policies. 
The  policies  did  not  become  effective 
until  the  first  premium  was  paid. 
Bates  paid  the  premium  upon  the  idea 
that  the  policies  were  to  be  assigned 
to  him,  and  for  this  reason  they  were 
left  in  the  hands  of  the  insurance 
agent  until  the  assignment  was  made, 
the  delay  in  closing  up  the  matter  be- 
ing due  to  the  fact  that  the  parties 
had  to  wait  for  the  second  policy  to 
come.  To  hold  such  an  arrangement 
good  would  be  to  shut  our  eyes  to  the 
trutii,  and  to  enforce  a  mere  form." 

And  where  one  procures  a  policy 
pursuant  to  an  agreement  with  anoth* 
er  that  the  latter  is  to  pay  the  pre- 
miums, and  take  four  fifths  of  the 
proceeds  of  the  policy,  and  that  the 
policy  shall  be  assigned  to  such  per- 
son, the  policy  is  rendered  invalid  by 
an  assignment  made  to  a  third  person 
in  pursuance  of  the  agreement,  ad  it  is 
merely  a  cover  for  a  wagering  con- 
tract. Prudential  Ins.  Co.  v.  Williams 
(1914)  113  Ark.  373,  168  S.  W.  1114. 

And  in  Brockway  v.  Mutual  Ben.  L. 
Ins.  Co.  (1881)  9  Fed.  249,  in  charging 
the  jury,  in  a  case  by  the  administra- 
tor of  the  insured  against  the  in- 
surer for  the  benefit  of  an  assignee, 
the  court  stated  that  the  defendant 
claimed  that  the  evidence  showed  that 
the  policy  was  taken  out  nominally  for 
the  insured,  but  actually  for  the  as- 
signee as  a  matter  of  speculation  on 
the  insured's  life,  and  a  mere  cover 
for  a  wager  policy,  and  told  the  jury 
that  if  they  so  found  there  could  be 
no  recovery  upon  the  policy  against 
the  insurer. 

And  in  Hinton  v.  Mutual  Reserve 
Fund  Life  Asso.  (1904)  135  N.  C.  314, 
65  L.R.A.  161,  102  Am.  St.  Rep.  545,  47 
S.  E.  474,  it  was  held  that  an  insurance 
company  might  resist  pajmient  to  an 
assignee  on  the  ground  of  fraud,  of 
the  amount  due  on  a  policy  secured  by 
the  holder  of  a  purchase  money  mort- 
gage, on  the  life  of  the  mortgagor's 
wife,  who  was  not  bound  by  the  mort- 
gage, to  secure  his  debt,  where,  know- 
ing Uiat  if  the  insurer  knew  the  facts 
it  would  not  issue  a  policy  in  his  fa- 
vor, he  procured  it  to  be  issued  to  her. 


paying  the  premiums  himself,  and 
within  a  month  took  an  assignment  of 
it,  without  notice  to  the  insurer,  and 
contrary  to  its  rules. 

And  in  Powell  v.  Dewey  (1898)  123 
N.  C.  103,  68  Am.  St.  Rep.  818,  81  S.  £. 
881,  where  a  policy  was  issued  on  the 
life  of  a  partner,  and  an  assignment 
was  made  the  same  day  to  a  partner 
having  no  insurable  interest,  it  was 
held  that  the  policy  was  void,  and  that 
no  recovery  could  be  had  thereon. 

In  New  York  L.  Ins.  Co.  v.  Davis 
(1899)  96  Ya.  737,  44  L.RJL  305,  32 
S.  E.  475,  the  insurer  attempted  to  de- 
fend an  action  by  the  insured's  rep- 
resentative on  the  ground  that  the 
policy  was  void  in  its  inception  be- 
cause the  application  was  not  made  at 
the  insured's  volition,  but  at  the  in- 
stance of  one  who  had  formed  the 
purpose  of  procuring  an  assignment 
and  murdering  the  insured.  The  evU 
dence,  however,  was  held  insufficient 
to  prove  this  defense,  and  a  recovery 
was  allowed  of  the  excess  over  the 
premiums  paid  by  the  assignee.  The 
court  said:  "The  company  resists  all 
liabilily  on  the  policies,  upon  the  al- 
leged ground  that  the  application  for 
the  insurance  was  not  the  result  of 
the  volition  of  Davis,  and  did  not  em- 
anate from  him,  but  that  he  was  in- 
duced by  Lester  to  take  out  the 
policies,  and  that  it  was  only  at  the 
instigation  and  by  the  persuasion  of 
Lester  that  he  did  so;  that  Lester,  at 
the  time  he  induced  Davis  to  effect 
the  insurance,  had  formed  the  purpose 
to  procure  from  Davis  an  assignment 
of  the  policies,  and  then  take  his  life 
in  order  to  collect  the  policies ;  and 
that  when  the  policies  were  issued  to 
Davis,  Lester  did  procure  from  him 
an  assignment  of  them  to  himself,  and 
subsequently  murdered  him.  It  was 
conceded  that,  if  the  policies  were 
taken  out  by  Davis  in  good  faith  and 
were  valid  in  their  incipiency,  their 
subsequent  assignment  to  Lester,  al- 
though procured  by  him  with  a  view 
to  the  murder  of  the  insured  and  the 
collection  of  the  policies,  would  not 
prevent  a  recorei^  on  them  for  the 
estate  of  the  deceased.  Upon  the  cona- 
pany  rests  the  burden  of  making  good 
its  defense,  and  establishing  the  al- 
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leged  fraud.  This  it  undertook  to  do, 
and  it  may  be  conceded  that  a  number 
of  facts  and  circumstances  were 
shown  in  evidence  which  tend  to  ex* 
cite  suspicion  that  there  was  some 
foundation  for  the  accusation- of  the 
company;  but  upon  a  fall  and  careful 
consideration  of  all  the  evidence,  it 
falls  short  of  that  clear  and  satisfac- 
tory proof  required  to  eatablith 
fraud." 


The  court  in  New  York  L.  Ins.  Co.  v. 
Brown  (1902)  139  Ky.  711,  66  S.  W. 
613,  stated  that  it  was  of  the  opinion 
that  the  mere  fact  that  the  insured 
intended,  when  he  applied  for  his  pol- 
icy, to  asaign  it  to  one  without  an  in- 
surable interest,  would  not  of  itself 
render  tiie  policy  void,  but  it  was  not 
called  upon  to  decide  the  question,  as 
tibis  defense  waa  not  pleaded. 

J.  T.  W. 


SHELDON  KNOWLTON 

V. 

HENRY  BAUMHOVER  et  al.,  Appts. 
louMS  Supreme  Court  — January  IS,  191S» 
(182  Iowa,  691, 166  N.  W.  202.) 

School  —  what  is  a  sectarian  schooL 

1.  To  constitute  a  sectarian  school  or  sectarian  instruction  which  may 
not  lawfully  be  maintained  at  public  expense*  it  is  not  necessary  tx>  show 
that  the  school  is  wholly  devoted  to  religious  or  sectarian  instruction. 

[See  note  on  this  question  beginning  on  page  866.] 


Injiinetion  —  against  paying  public 
mmey  to  sectarian  school. 
2.  Injunction  lies  to  prevent  officials 
of  a  public  school  district  from  ap- 
propriating and  paying  the  funds  of 
tiie  district  to  the  support  of  a  school 
in  a  building  under  the  control  of  the 
Roman   Catibolio  Church,  which  is 
taught  by  sisters  in  the  garb  of  their 
order,  with  religious  emblems  hanging 
npon  the  walls  and  religious  exercises 
conducted  either  in  the  school  build- 
tog  or  in  the  adjoining  church. 
[See  24  R.  G.  L.  696.] 

Sdiool  —  sectarian  —  use  of  public 
Honey  —  cmsent  of  pec^le. 
8.  That  the  nmintenance  of  a  sec- 
tarian school  as  a  public  school  in  a 
public  school  district  is  approved  by 
the  consent  of  the  people  ot  the  dis- 
trict does  not  justify  the  appropria- 
tion of  public  money  for  its  support 
[See  24  R.  G.  L.  596,  696.] 

Estcnipe]  —  acqniescence  in  sectarian 

school  —  effect  on  patron. 

4.  Acquiescence  for  a  series  of 
years  by  the  inhabitants  of  a  school 
district  in  the  conducting  of  the 
school  as  a  sectarian  school  does  not 
estop  a  patron  or  taxpayer  from  seek- 
ing the  aid  of  the  courts  to  stop  such 
practice. 


Evidence  —  character  of  school. 

5.  In  a  suit  to  enjoin  the  mainte- 
nance of  a  sectarian  school  with  public 
money,  evidence  ia  admissible  that  the 
teachers  were  in  the  garb  of  their 
sect,  taught  the  catechism  of  their 
sect,  displayed  its  emblems  on  the 
walls  of  the  schoolroom,  gave  re- 
ligious instruction,  used  the  sectarian 
prayer  book,  and  that  the  school 
building  was  proximate  to  a  church 
where  the  children  were  assembled  to 
be  taught  by  a  priest  of  the  order. 
School  —  what  te  sect 

6.  Before  the  law,  every  church  or 
other  organization  upholding  or  per- 
mitting any  form  of  religion  or  re- 
ligious faith  or  practice  is  a  sect, 
which  Is  denied  the  right  to  use  the 
public  funds  for  the  advancement  of 
religious  or  sectarian  teaching. 

[See  24  R.  C.  L.  696,  669.] 
Injuncti<ni  —  against  ^atxeiimary 
act 

7.  No  action  within  the  discretion 
of  the  directors  of  a  school  district  can 
be  controlled  by  injunction. 

rSee  24  R.  C.  L.  575.] 
School  —  discretion  of  trustees  — 
control  by  court. 

8.  The  discretion  conferred  on  a 
school  board,  by  statute,  to  rent  a 
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room  and  employ  a  teacher  when 
there  are  ten  children  for  whose  ac- 
commodation there  is  no  schoolhouse, 
is  abused  so  as  to  be  subject  to  con- 
trol of  the  courts  where  they  abandon 
the  schoolhouse  and  rent  a  portion  of 
a  parochial  school  for  school  pur- 
poses; and  the  remedy  is  not  limited 
to  appeal  to  higher  school  authorities. 

[See  24  R.  C,  L.  576,  576.] 
—  controlled  by  courts. 

9.  Where  a  board  of  school  direc- 
tors acts  without  jurisdiction  or  in 
excess  of  its  powers,  and,  by  some  act 
in  an  official  capacity,  has  done,  or  at- 
tempted to  do,  that  which  it  has  not 
the  right  to  do,  the  courts  will  inter- 
fere and  correct  the  wrong. 

[See  24  R.  C.  L.  574.] 
Injunction  —  against  religions  In- 
struction in  private  school. 

10.  Injunction  does  not  lie  to  pre- 


vent a  sectarian  society  from  giving 
religious  instruction  in  a  school  main- 
tained by  it  at  its  own  expense. 

Schools  —  reading  of  Scriptures  — 
validity. 

11.  The  reading  of  the  Scriptures 
without  note  or  comment  and  recita^ 
tion  of  the  Lord's  Prayer  in  a  public 
school,  will  not  be  enjoined. 

[See  24  R.  C.  L.  660  et  seq.] 
Mandamus  —  to  compel  performance 
of  duties. 

12.  An  injunction  against  payinir 
public  money  for  the  support  of  a 
parochial  school,  which  has  been  es- 
tablished in  lieu  of  a  public  school, 
need  not  contain  a  mandate  to  main- 
tain a  proper  public  school,  since  it 
will  be  assumed  that  the  directors 
will  perform  their  duties  in  the  mat- 
ter. 

[See  10  R.  C.  L.  880.] 


(Preston,  Ch.  J.,  and  Salinger,  J.,  dissent.) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Carroll 
County  (Powers,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  enjoin 
defendants  from  using  public  money  for  the  support  of  a  parochial  school. 
Affirtned* 


Statement  by  Weaver,  J.: 
Suit  in  equity  to  enjoin  the  de- 
fendants, directors  and  officers  of  a 
school  corporation,  from  appropri- 
ating, contributing,  or  paying  out 
public  school  funds  for  the  support, 
or  in  aid  of  the  maintenance  or  sup- 
port, of  a  parochial  school,  and  for 
other  equitable  relief.  The  defend- 
ants denied  the  allegations  of  the 
petition,  and  on  trial  to  the  court  a 
decree  was  entered  substantially  as 
prayed,  and  defoidants  appeal. 

Messrs.  Reyn<^ds  &  Meyers  and  Lee 
&  Robb  for  appellants. 

Messrs.  Sims  &  Kuehnle,  for  appel- 
lee: 

Plaintiff  had  the  right  to  maintain 

the  action. 

Kagy  V.  Independent  DIst.  117  Iowa, 
700,  89  N.  W.  972;  Weitz  v.  Independ- 
ent Dist.  78  Iowa,  37,  42  N.  W.  577; 
Cornell  College  v.  Iowa  County,  32 
Iowa,  520;  Kellogg  v.  School  Dist.  13 
Okla.  286,  74  Pac.  110. 

Public  money  cannot  be  lawfully 
appropriated  or  used  in  aid  of  any 
private  or  sectarian  school. 

Cook  County  v.  Chicago  Industrial 
School,  125  III.  540,  1  L.R.A.  437,  8 
Am.  St  Rep.  886,  18  N.  £.  183;  State 


ex  rel.  Nevada  Orphan  Asylum  v. 
Rallock,  16  Nev.  373;  Hackett  v. 
Brooksville  Graded  School  Dist  120 
Ky.  608,  69  L.R.A  692,  117  Am.  St. 
Rep.  599,  87  S.  W.  792,  9  Ann.  Cas. 
36;  Billard  v.  Board  of  Education,  106 
Am.  St.  Rep.  151,  note;  State  ex  rel. 
Freeman  v.  Scheve,  65  Neb.  853,  68 
L.R.A.  927,  91  N.  W.  846,  93  N.  W. 
169;  State  ex  rel.  Weiss  v.  District 
Bd.  76  Wis.  177,  7  L.R.A.  880,  2$  Am. 
St  Rep.  41,  44  N.  W.  967. 

Weaver,  J.,  delivered  the  opinion 

of  the  court: 

Maple  River  township  district  is 
a  school  corporation  of  CJarroIl 
county.  One  of  its  subdietricts  in- 
cludes a  small  village  bearing  tibe 
name  Maple  River,  and  is  spolcen  of 
in  the  record  as  "Maple  River  dis- 
trict," or  "Maple  district,"  and 
sometimes  as  "No.  4."  For  many 
years  prior  to  March,  1905,  a  schotd- 
house  had  been  provided  for  the  use 
of  this  subdistrict,  and  a  public 
school  regulariy  maintained  therein. 
At  the  March,  1905,  meeting  of  the 
board  of  directors,  a  resolution  was 
adopted  to  the  effect  that,  because 
of  the  "inadequacy"  of  the  school 
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baildiBff  and  for  tbie  "saving  of  ex- 
pense," it  was  advisable  to  rent  for 
school  purposes  "the  north  room  of 
the  second  story  of  the  building 
standing  on  lot  11,  block  7,  in  the 
town  of  Maple  River,  for  a  period 
of  tm  years  ,  at  a  yearly  rental  of 
$2.60,  and  that  the  president  of  the 
boajd  be  authorized  to  enter  into 
such  a  lease  with  Joseph  Kuemper." 
This  was  done,  and  the  schoolhouse 
property  was  sold  and  disposed  of. 
From  that  time  forward  the  only 
public  school,  if  any,  in  Maple  dis- 
trict, has  been  maintained  in  the 
phice  described  in  the  lease  above 
mentioned.  In  the  year  1914  this 
suit  was  brought  by  the  plaintiff, 
a  resident  taxpayer  of  the  district, 
alleging  that  the  school  so  main- 
tained is  not  a  public  school  within 
the  meaning  of  the  law,  but  is  in 
fact  a  parochial  or  religious  school, 
which  was  established,  and  has  been 
and  still  is  being  conducted,  by  and 
in  behalf  of  the  religious  organiza- 
tion known  as  the  Soman  Catholic 
CSiurch,  and  that  the  board  of  direct- 
ors and  the  treasurer  of  the  district 
have  paid  out  and  expended,  and,  if 
not  restrained  from  so  doing,  will 
continue  to  pay  out  and  expend,  the 
pablic  funds  of  the  district  for  the 
benefit  and  support  of  the  said 
parochial  school.  Upon  this  show- 
ing an  injunction  was  prayed  for- 
bidding all  such  use  of  the  public 
funds,  and  for  other  equitable  re- 
lief. The  answer  of  the  defendants 
is  a  denial,  generally,  ot  the  allega- 
tions of  the  petition. 

The  trial  court,  after  hearing  the 
evidence,  found  for  the  plaintiff, 
and  entered  a  decree  perpetually 
enjoining  the  defendants  and  their 
sooeessoTs  in  office  from  using  or 
appropriating  the  moneys  of  the 
district  to  such  end,  and  command- 
ing the  board  of  directors  to  pro- 
vide a  school  building  for  the  use  of 
the  Bubdistrict,  and  meanwhile,  un- 
til such  building  could  be  provided, 
that  a  suitable  room  be  rented  for 
that  purpose  elsewhere  than  in  con- 
nection with  the  parochial  school. 
From  this  decree  the  defendants 
have  appealed. 


BAUMHOVER. 
lit  N.  w.  tot.) 


849 


I.  Whik  there  is  dispute  at  sever- 
al points  concerning  ciurtain  matters 
of  fact,  very  much  of  the  tratimony, 
and  enough  to  fairly  determine  the 
merits  of  the  case,  is  either  undis- 
puted or  thoroughly  well  established 
by  a  clear  preponderance  of  the  evi- 
dence. It  appears  that  the  school 
township  and  subdistrict  in  question 
are  peopled  very  largely  by  fami- 
lies of  the  Roman  Catholic  faith, 
and  that  parents  of  that  com- 
munion prefer,  whenever  it  is  pos- 
sible, that  their  children  be  trained 
or  taught  in  parochial  or  religious 
schools  of  that  faith  until  they  have 
finished  a  course  which  is  compar- 
able to  that  which  is  covered  by  the 
first  eight  grades  in  public  schools. 
A  Roman  Catholic  house  of  worship 
known  as  the  "St  Francis  Church" 
had  been  erected  in  that  vicinity, 
and  there  religious  services  were 
regularly  conducted  by  priests  to 
whom  liie  pastoral  charge  of  that 
parish  was  from  time  to  time  com- 
mitted. By  its  side  was  also  erect- 
ed a  building  in  which  a  parochial 
school  was  maintained.  This  build- 
ing was  of  two  stories,  each  having 
a  schoolroom.  The  teachers  in  these 
rooms  were  Catholic  sisters,  wear- 
ing the  characteristic  garb  and  re- 
galia of  their  order,  who  gave  daily 
instruction  to  their  pupils  not  only 
in  branches  of  secular  leaminfl^  but 
also  in  the  Catholic  catechism  and 
in  the  elementary  principles  of 
Catholic  faith.  The  baBding  as  a 
whole  was  to  all  intents  and  pnv 
poses  a  single  schoolhouse,  and  the 
classes  taught  therein  constituted  a 
single  school  of  two  departments, 
established  and  maintained  for  tite 
express  purpose  of  giving  religiotts 
training  to  its  pupils,  and  at  the 
same  time  affording  such  pupils,  as 
nearly  as  practicable,  the  equivalent 
of  a  common-school  education. 
Therefore,  when  we  say  that  the 
property  described  in  the  resolution 
adopted  by  the  board  of  directors  as 
the  "north  room  of  the  second  story 
of  the  building  standing  on  lot  11, 
block  7,  in  the  town  of  Maple  River," 
was  in  fact  the  upper  room  of  l^e 
parochial  school  building  which  we 
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have  described^  and  the  nominal 
lessor,  "Joseph  Kuemper/'  was  the 
priest  in  charge  of  St.  Francis 
Church,  which  had  the  parochial 
school  under  its  fostering:  care,  the 
inevitable  certainty  of  this  contro- 
versy is  plainly  seen,  and  should 
have  been  visible  to  the  parties  to 
the  transaction. 

Let  us  now  look  briefly  into  the 
practical  working  of  the  arran^ 
ment  thus  made.  Miss  Martin, 
whose  religious  name  is  Sister 
Estella,  and  who  was  in  charge  of 
the  upper  room  of  the  parochial 
school,  was  employed  by  the  board 
of  directors  as  teacher  of  the  sub- 
district  school,  and  she  took  charge, 
or  rather  she  remained  in  charge  of 
that  room,  while  the  lower  room 
remained  in  charge  of  another 
sister  of  the  same  order,  who 
continued  to  conduct  it  as  an 
avowedly  church  school.  The  pupils 
in  both  rooms  were  organized  and 
graded  after  the  manner  of  a  single 
school  of  two  departments,  the 
younger  children  being  taught  in 
the  lower  room,  and  the  older  ones 
in  the  upper.  From  the  beginning, 
and  for  a  period  of  more  than  nine 
years,  the  study  of  the  Catholic 
catechism  and  the  giving  of  reli- 
gious instruction  were  part  of  the 
daily  program  of  instruction  in  both 
rooms.  The  walls  were  hung  with 
pictures  of  the  Holy  Virgin,  of 
Christ  crowned  with  thorns,  of  the 
Crucifixion,  and  others,  all  unmis- 
takably appealing  to  Catholic  senti- 
ment, and  the  teachers  were  in- 
variably arrayed  in  the  striking 
robes  of  their  order.  Every  in- 
fluence of  association  and  environ- 
ment, and  of  precept  and  example, 
to  say  nothing  of  authority,  were 
Aus  contrived  to  keep  those  of 
Catholic  parentage  loyal  to  their 
faith  and  to  bias  in  the  same  direc- 
tion those  of  non-Catholic  parent- 
age. In  short,  so  far  as  its  imme- 
diate management  and  control  were 
concerned,  the  manner  of  impart- 
ing instruction,  both  secular  and 
religious,  and  the  influence  and 
leadership  exercised  over  the  minds 
of  the  pupils,  it  was  as  thoroughly 


and  completely  a  religious  parochial 
school  as  it  could  well  have  been 
had  it  continued  in  name  as  well  as 
in  practice  the  school  of  the  parish, 
under  the  special  charge  and  super- 
vision of  the  Church,  its  clergy,  and 
religious  orders.  The  act  of  the 
board  in  thus  surrendering  its  prop- 
er functions  and  duties  is  not  to  be 
explained  as  a  mere  change  in  the 
location  of  the  public  school,  or  a 
mere  exercise  of  the  discretion 
which  the  law  gives  to  the  board  to 
rent  a  schoolroom  when  circum- 
stances render  it  necessary.  It  was 
a  practical  elimination  of  the  public 
school  as  such,  and  a  transfer  of  its 
name  and  its  revenues  to  the  upper 
department  of  the  parochial  school. 
That  the  two  departments,  the  so- 
called  public  school  in  the  upper 
room  and  the  church  school  in  the 
lower  room,  were,  in  practical  op- 
eration, considered  and  treated  as  a 
unit,  a  single  school  of  two  depart- 
ments, is  demonstrated  by  their 
organization  and  grading  to  which 
we  have  already  referred.  That 
Sister  Estella  was  regarded  as  the 
head  of  this  school  as  an  entiretsr 
and  the  sister  in  the  lower  room  as 
her  assistant  is  quite  apparent.  In- 
deed, on  at  least  one  occasion, 
when,  in  her  alleged  capacity  as 
teacher  of  the  public  school.  Sister 
Estella  undertook  to  make  her  reg- 
ular report  of  the  pupils  attending: 
her  school  together  with  o&er  sta- 
tistics  relating  to  the  school  and  its 
work,  she  included  therein  the  total 
number  of  pupils  in  both  rooms, 
their  average  attendance,  and  other 
facts  and  figures  relating  thereto. 
I^  is  true  the  secretary  of  the  board, 
who  came  into  oflice  after  this  re- 
port was  made,  and  received  it  wiA 
other  papers  from  his  predeoesaor, 
to  whom  it  had  been  delivered  1^ 
the  teacher,  seems  to  have  had  an 
eye  to  the  preservation  of  appear- 
ances, and  wrote  upon  the  document 
the  words,  "Not  accepted,"  but  by 
what  authority  is  not  explained.  R 
is  further  said  by  this  secretary  that 
he  procured  the  teacher  to  make  an 
amended  report,  omitting  therefrom 
all  statistics  except  those  pertain- 
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tng  to  the  school  in  the  upper  room. 

But  if  those  schools  were  not  in  fact 
one  and  under  the  same  control,  if 
they  were  distinct  and  independent 
as  is  now  claimed,  it  is  quite  incred- 
ible that  the  sister  in  charge,  being 
called  upon  for  a  report  of  her 
school,  could  have  been  led  into  the 
blunder  of  including  therein  all  the 
statistics  of  both.  She  was  not  pro- 
duced as  a  witness,  and  no  attempt 
is  made  to  explain  this  inconsist- 
ency. It  is  much  easier  to  believe 
that  in  the  honest  simplicity  of  her 
heart  she  made  her  report  in  ac- 
cordance with  what  she  understood 
to  be  the  simple  truth. 

But  it  is  argued  in  support  of  the 
appeal  that,  conceding  tiie  impro- 
priety of  teaching  the  catechism 
and  the  giving  of  religious  instruc- 
tion in  the  school,  it  was  a  mere  ir- 
regularity which  occurred  without 
the  knowledge  or  consent  of  the 
board  of  directors,  and  that  when 
the  practice  became  known  to  them 
they  caused  it  to  be  abandoned.  It 
is  simply  imposing  too  great  a  tax 
Dpon  human  credulity  to  believe 
that  this  school  could  have  been 
conducted  in  the  manner  described 
for  nine  consecutive  years,  and  no 
notice  or  knowledge  thereof  have 
come  to  the  ears  of  these  officers. 
AH  of  them  had  for  considerable 
periods  been  members  of  the  board, 
or  held  other  official  positions  hav- 
ing to  do  with  the  public  schools  of 
the  township.  Some  of  them  had 
children  of  their  own  attending 
this  school.  Several  of  them  had 
served  as  directors  of  this  subdis- 
trict.  The  religious  character  and 
practices  of  the  school  do  not  ap- 
pear to  have  been  hidden  from  the 
directors  under  any  veil  of  secrecy, 
and,  assuming  that  these  officers 
gave  any  attention  whatever  to 
their  official  trust,  they  must  have 
known  the  facts  as  they  existed,  as 
indeed  they  must  have  been  a  mat- 
ter of  common  knowledge  through- 
out the  district.  The  only  explana^ 
tion  compatible  with  the  entire 
candor  of  these  denials  is  that,  hav- 
ing surrendered  the  school  to  the 
care  of  the  church,  the  officers  cast 
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off  all  thought  of  its  further  care  or 

attention,  except  to  go  through  the 
form  from  time  to  time  of  contract- 
ing with  the  teachers  and  providing 
for  the  support  of  the  school  from 
the  public  funds.  That  there  is  a 
large  grain  of  truth  in  this  theory 
is  corroborated  by  the  admission  in 
testimony,  that  during  all  this 
period  not  one  of  the  directors  ever 
visited  the  school,  or  gave  to  the 
sister  in  charge  any  instruction, 
direction,  or  rule  with  reference  to 
her  duties.  The  nominal  rent  re- 
served to  St.  Francis  Church  for  the 
use  of  the  schoolroom  was  never  de- 
manded and  never  paid.  Nonresi- 
dent pupils  attended  the  school  with- 
out paying  tuition  to  the  district. 
The  statement  that  upon  complaint 
made  the  board  ordered  a  discon- 
tinuance of  the  use  of  the  catechisnv 
is  not  borne  out  by  the  record. 
There  is  no  showing  that  the  board 
or  any  officer  or  director  of  the  dis- 
trict, even  after  complaint  was- 
made,  took  any  action  whatever  to 
interfere  with  the  practice,  or  gave- 
any  order  or  instruction  to  the  sis- 
ter in  charge  of  the  school  to  dis- 
continue it.  When  complaint  waa 
made  to  the  board,  instead  of  taking 
up  the  investigation  officially,  it  did 
no  moie  than  tell  the  complaining 
parties  to  investigate  themselves 
and  report  again  in  the  future.  The 
county  superintendent  does  say  that 
when  he  "heard  of  the  teaching  of 
the  catechism  in  this  room'"  he  at 
once  "took  measures  to  prevent  it,"^ 
and  that  such  study  was  there- 
after abandoned.  The  abandon- 
ment spoken  of  was  in  the  form 
rather  than  in  the  substance  of  the 
practice  by  which  the  school  was 
made  a  potent  factor  of  religious 
propaganda.  The  change  adopted 
was  the  omission  of  f^e  catechism 
from  the  daily  program  of  exer- 
cises, only  to  be  taken  up  at  once  in 
the  imurch  building  near  at  hand, 
where  the  children  were  assembled 
each  morning  immediately  before 
the  school  was  open  for  the  day, 
and  there  received  instructions  at 
the  hands  of  the  priest.  Conceding 
for  argument's  sake  that  such  at- 
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tendance  was  voluntazy  in  the  sense 
that  no  requirement  or  command 
was  laid  upon  non-Catholic  pupils 
to  attend  to  take  part  in  such  exer- 
cises, yet,  surrounded  as  they  were 
by  a  multitude  of  circumstances  all 
leading  in  that  direction,  impelled 
by  the  gregarious  instincts  of  child- 
hood to  go  with  the  crowd,  and  im- 
pressed with  a  sense  of  respect  for 
their  teachers,  whose  religious 
principles  and  church  affiliation 
were  unceasingly  pressed  upon 
their  notice  by  their  religious  dress 
and  strictly  ordered  lives,  could  a 
reasonable  person  expect  the  little 
handful  of*  children  from  non- 
CathoUc  families  to  do  otherwise 
than  to  enter  the  invitingly  open 
door  of  the  church  and  receive  with 
their  companions  the  instructions 
there  given?  That  these  conditions 
ahow  any  real  or  substantial  re- 
moval of  the  objectionable  features 
which  differentiate  this  school  from 
the  public  school  provided  for  by 
law,  we  cannot  admit.  When  we 
speak  of  these  matters  as  objection- 
able, it  is  not  because  of  any  danger 
of  injury,  morally  or  religiously,  to 
children  of  another  faith,  but  be- 
cause they  cannot  be  tolerated  in 
public  schools  without  infringing 
upon  the  common  right  of  every 
citizen,  whatever  his  faith,  to  rear 
his  own  children  in  his  own  way  so 
long  as  he  keeps  within  the  law. 

Again,  it  is  argued  that  this 
school  was  approved  by  the  acqui- 
escence or  consent  of  the  people  of 
the  district,  but  this 

pnbiio  moner—  Standard  which  the 
S^Sple.*  law  does  not  recog- 

nize. The  board  of 
directors  had  no  authority  to  clothe 
a  religious  school  with  the  character 
of  a  public  school, 

25iTS2r-«  an^,^  no.  estoppel 
in  aectariaa  could  arise  agamst 
the  complaint  of 
any  patron  or  tax- 
payer simply  because  of  delay  in 
entering  his  protest. 

Again,  it  is  said  that  the  public 
character  of  the  school  was  guarded 
iyy  providing  that  no  child  should  be 


required  to  attend  the  school  in  the 
lower  room,  and  by  directing  tiie 
teacher  in  the  upper  room  to  receive 
all  children  of  any  grade  app^ng 
for  admission,  and  to  give  them  in- 
struction suited  to  their  several 
needs.  There  is  not  a  word  of  this 
kind  in  the  records  of  the  board  or 
of  the  school  which  have  been  put  in 
evidence.  Some  of  the  directors 
say,  in  substance,  that  such  was 
their  understanding,  and  the  county 
superintendent  testifies  that  in  Ms 
talk  with  the  board  he  "understood 
that,  if  anyone  refused  to  attend  the 
parochial  school,  he  was  at  liberty 
to  attend  the  other  school,  and  take 
work  in  the  regular  courses."  This 
statement  is  a  practical,  though  per- 
haps unconscious,  admission  ttiat  the 
general  plan  of  Ihe  school  was  a 
grading  of  the  pupils  in  both  rooms 
in  such  manner  as  to  send  the  lower 
grades  into  the  lower  room  (an  ad- 
mittedly parochial  department)  and 
the  hi^er  grades  into  the  upper 
room,  except  when  such  plan  was 
interrupted  by  the  refusal  of  a 
young  child  to  conform  thereto,  an 
exception  which  may  well  be  dis- 
missed as  being  a  very  negligible 
possibility.  There  is  no  evidence 
that  any  pupil  below  the  sixth  grade 
was  ever  taught  in  the  upper  room. 
The  county  superintendent  himself 
says  that  when  he  visited  this  room 
he  found  Sister  Estella  teaching  the 
sixth,  seventh,  and  eighth  grades, 
and,  if  it  ever  occurred  to  his  super- 
visory discretion  to  inquire  into  the 
absence  of  the  younger  pupils  who 
as  a  rule  constitute  the  larger  part 
of  every  public  school,  he  does  not 
mention  it. 

It  is  also  not  without  a  bearing 
on  this  phase  of  the  case  that,  be- 
fore the  leasing  of  the  parochial 
building  of  which  we  have  spoken, 
the  attendance  at  the  parochial 
school  was  so  general  as  to  mate- 
rially deplete  the  attendance  at  the 
public  school ;  but  when  the  change 
was  made  the  attendance  was  very 
largely  increased,  and  soon  there- 
after the  compensation  paid  to  Sis- 
ter Estella  was  increased  from  $56 
to  $70  per  month.   Two  of  the  di- 
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rectors  testiify  that  this  advance 
vaa  made  to  enable  this  sister  to  di- 
vide her  salary  in  some  proportion 
vidi  the'  sister  who  taught  in  the 
lower  room.  This  is  denied  oth- 
ers of  the   directors,  while  still 
others  say  they  heard  nothing  of 
that  kind.   Neither  of  the  teachers 
who  could  have  settled  the  truth  of 
this  dispute  was  called  as  witness. 
Bat,  whatever  the  truth  may  be  in 
Oiis  particular  instance,  it  is  an  il- 
luminating circumstance  that  when, 
the  public  school  had  been  meta- 
morphosed or  reorganized  into  the 
school  in  the  second  story  of  the 
parochial  building  under  the  aus- 
pices and  organization  which  we 
have  described*  the  objections  which 
bad  led  the  supporters  of  the  paro- 
chial school  to  found  and  maintain 
it  at  their  private  expense,  and  to 
withdraw  or  withhold  their  patron- 
age from  the  public  school,  were 
somehow  obviated,  and  the  so-called 
public  school  became  the  recipient 
of  the  favor  and  confidence  which 
it  had  before  been  denied.  That 
these  patrons  had  abandoned  or  re- 
nounced their  religious  scruples  is 
scarcely  to  be  believed,  but  if  they 
accepted  the  school  conducted  by 
Sister  Estella  as  affording  their 
children  all  the  advantages  of  re- 
ligious training  for  which  they 
formerly  relied  upon  the  parochial 
school,  then  their  conduct  is  not 
only  easily  understood,  but  their 
conclusion  in  this  respect  "v^as  a  rea- 
sonable deduction  from  the  admit- 
ted and  proven  facts. 

In  short,  it  must  be  said  that  with 
the  abandonment  of  the  public 
fldhoolhouse  and  the  transfer  of  the 
school  into  the  parochial  building, 
and  its  organization  and  conduct  as 
there  periled,  the  school  ceased 
to  have  a  public  character  in  the 
sense  contemplated  by  our  laws, 
and  became,  has  since  been,  and  now 
is,  a  religious  school,  maintained 
and  conducted  with  a  special  view 
to  the  promotion  of  the  faith  of  the 
Church  under  whose  favor  and 
guardianship  it  was  founded. 

II.  Appellants  misconceive  the 
nature  and  purpose  of  Uiis  action 
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when  they  undertake  to  treat  it  as 
a  mere  objection  to  the  employment 
of  a  sister  of  charity  as  a  teacher  in 
a  public  school,  or  to  the  fact  that 
such  teacher  arrays  herself  in  the 
peculiar  garb  of  her  order,  or  to  her 
practice  of  reading  the  Bible  or  re- 
peating the  Lord's  Prayer  in  the 
presence  of  her  school.  The  objec- 
tion goes  far  deeper  than  that.  The 
substance  and  effect  of  the  com- 
plaint made  by^  plaintiff  is  that  a 
particular  public  school  has  been 
perverted  into  a  sectarian  or  re- 
ligious school,  contrary  to  the  laws 
of  our  state,  and  that  the  defend- 
ants, in  their  oflicial  capacity,  are 
unlawfully  appropriating  the  pub- 
lic funds  to  its  support.  That 
charge  being  denied,  the  plaintiff 
properly  put  in  evidence  such  facts 
as  he  was  able  to  develop  having 
any  legitimate  tendency  to  disclose 
the  real  nature  and  character  of  the 
school  in  question.  Among  these 
circumstances  were  not  only  the 
study  of  the  Catholic  catechism, 
but  also  the  display  of  emblems  of 
the  Catholic  faith,  the  giving  of  re- 
ligious instruction,  the  use  of  the 
Catholic  prayer  book,  the  design  and 
purpose  of  the  parochial  building 
for  which  the  public  schoolhouse 
was  abandoned,  the  immediate 
proximity  of  the  church  where  the 
children  assembled  to  be  taught  by 
the  priest,  the  religious  dress  In 
which  the  teachers  were  arrayed, 
together  with  other  pertinent  facts 
from  which  the  court  could  deter- 
mine whether  this  was  in  fact  an 
ordinary  public  school  from  which 
all  sectarian  instruction  and  influ- 
ence were  strictly  excluded,  or  had 
been  transformed  into  an  efficient 
instrument  of  promoting  and  ex- 
tending the  work  and  influence  of 
the  church.  That  these  are  proper 
matters  of  evidence 
affording  light  up-  "^^l^^Vt^S^ 
on  the  issues  thus 
joined  is  not  only  manifest  to  every 
person  of  common  observation  and 
common  sense,  but  also,  as  we  shall 
show  in  another  paragraph  of  this 
opinion,  they  have  been  so  treated 
by  the  courts  over  and  over  again. 
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The  law  does  not  prescribe  the 
fashion  of  dress  of  man  or  woman; 
it  demands  no  religious  test  for  ad- 
mission into  the  teacher's  profes- 
sion; it  leaves  all  men  to  worship 
God  or  to  refrain  from  worship  ac- 
cording to  their  own  consciencea ;  it 
prefers  no  one  church  or  creed  to 
another.  This  principle  of  unfet- 
tered individual  liberty  of  con- 
science necessarily  implies,  what  is 
too  often  forgotten,  that  such  lib- 
erty must  be  so  exercised  by  him  to 
whom  it  is  given  as  not  to  infringe 
upon  the  equally  sacred  right  of 
his  neighbor  to  differ  with  him.  To 
that  end  it  is  fundamental  that  the 
taw  itself  shall  be  f ree.from  all  taint 
of  discrimination,  and  that  the  state 
shall  be  watchful  to  forbid  the  use 
or  abuse  of  any  of  its  functions, 
powers,  or  privileges  in  the  interest 
of  any  church  or  creed.  Nowhere 
is  such  abuse  more  likely  to  mani- 
fest itself  than  in  our  system  of 
public  schools,  and  it  is  not  strange 
that  the  average  parent  is  peculiarly 
sensitive  concerning  the  Influences 
there  brought  to  bear  upon  his  chil- 
dren. If  there  is  any  one  thing 
which  is  well  settled  in  the  policies 
and  purposes  of  the  American  peo- 
ple as  a  whole,  it  is  the  fixed  and 
unalterable  determination  that 
there  shall  be  an  absolute  and  un- 
equivocal separation  of  church  and 
sl^te,  and  that  our  public  school 
system,  supported  by  the  taxation 
of  tlie  property  of  all  alike — Catho- 
lic, Protestant,  Jew,  Gentile,  be- 
liever, and  infidel — shall  not  be  used 
directly  or  indirectly  for  religious 
instruction,  and  above  that  it 
shall  not  be  made  an  instrumental- 
ity of  proselyting  influence  in  favor 
of  any  religious  organization,  sect, 
creed,  or  belief.  So  well  is  this 
understood,  it  would  be  a  waste  of 
time  for  us  at  this  point  to  stop  for 
specific  reference  to  authorities  or 
precedents,  or  to  the  familiar  pages 
of  American  history  bearing  there- 
on. 

There  is  no  such  thing  as  a  uni- 
versally accepted  religion,  and  dif- 
ferences of  opinion  and  thought 
along  these  lines  have  developed  an 


almost  numberless  variety  of 
churches,  societies,  and  other  vol- 
untary organizations,  each  dedicat- 
ed to  the  promotion  of  the  peculiar 
views  of  its  adherents.  We  speak 
of  these  diverse  bodies  as  sects,  and, 
while  the  word  "sectarian"  is 
sometimes  used  as  a  term  of  re- 
proach, there  is  a  very  just  and  in- 
offensive sense  in  which  it  may  be 
said  that  every  religionist  is  a  sec- 
tarian, for,  believing  that  he  is 
right  and  that  his  conception  of  the 
true  relation  between  man  and  God 
is  correct,  he  is  conscientiously  im- 
pelled to  promote  that  faith  by  pre- 
cept, example,  and  leadership.  The 
idea  that  it  is  a  proper  function  of 
government  to  assume  authority 
on  matters  of  religion  and  lend  the 
powers  of  sovereignty  to  its  ad- 
vancement was  once  quite  general, 
with  result  that  the  union  of  the 
state  with  the  particular  church 
which  happened  to  be  in  the  major- 
ity developed  conditions  so  destruc- 
tive of  natural  rights  and  individual 
liberty  as  to  become  the  prolific  oc- 
casion of  revolution  and  bloodshed. 
To  that,  cause  more  than  any  other 
we  owe  the  settlement  of  this 
country  by  fugitives  from  religious 
persecution,  and  the  foundation  and 
development  of  a  government  here 
on  the  theory  of  an  absolute  divorce 
between  civil  and  ecclesiastical  af- 
fairs. The  right  of  a  man  to  wor- 
ship God,  or  even  to  refuse  to 
worship  God,  and  to  entertain  such 
religious  views  as  appeal  to  his  in- 
dividual conscience,  without  dicta- 
tion or  interference  by  any  person 
or  power,  civil  or  ecclesiastical,  is  as 
fundamental  in  a  free  government 
like  ours  as  is  the  right  to  life,  lib- 
erty, or  the  pursuit  of  happiness. 
Included  in  that  sacred  right  is  that 
of  the  parent  to  instruct  and  guide 
his  own  children  in  religious  train- 
ing. He  has  no  right,  however,  to 
ask  that  the  state,  through  its 
school  system,  shall  employ  its  pow- 
er or  authority  or  expend  money  ac- 
quired by  public  taxation  in  train- 
ing his  children  religiously.  The  * 
same  principles  which  assure  to  him 
the  right  of  perfect  freedom  of  con- 
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science  in  matters  of  church  affilia- 
tion and  religious  belief  forbid  the 
employment  of  public  authority  of 
aiiy  ^nd  to  impose  his  views  upon 
his  neighbor  or  his  neighbor's  ^aH- 
dren.  For  like  reasons,  while  with- 
holding from  the  state  all  authority 
in  matters  of  religion,  it  is  no  less 
important  that  those  who  are  em- 
ployed in  public  stations,  and  espe- 
ciaUy  in  public  schools,  do  not  make 
use  of  the  advantages  of  their  posi- 
tion to  teach  or  promote  their 
peculiar  religious  notions.  To  guard 
against  this  abuse,  most  of  our 
states  have  enacted  constitutional 
and  statutory  provisions,  forbid- 
ding religious  exercises  and  re- 
ligious teaching  in  all  public 
schools,  and  all  use  or  appropriation 
of  public  funds  in  support  of  sec- 
tarian institutions.  These  provi- 
sions have  varied  somewhat  in  form 
of  expression,  but  their  clear  pur- 
pose and  intent,  when  construed  in 
the  light  of  our  history  and  develop- 
ment as  a  people,  are  for  the  most 
part  quite  similar.  In  this  state, 
the  Ck)nstitution  (art.  1,  §  3)  for- 
bids Ihe  establishment  by  law  of  any 
idigion,  or  interference  with  the 
free  exercise  thereof,  and  all  taxa- 
tion for  ecclesiastical  support.  We 
have  also  a  statute  forbidding  the 
use  or  appropriation  or  gift  or  loan 
of  public  funds  to  any  institution 
or  school  under  ecclesiastical  or  sec- 
tarian management  or  control. 
Code,  §  593.  As  we  understand  ap- 
pellant's theory,  they  do  not  deny 
the  general  correctness  of  this  state- 
ment of  the  law,  but  rest  their  con- 
tention solely  upon  the  proposition 
that  the  facts  in  this  case  do  not 
justify  the  finding  lhat  the  school  in 
question  is  sectarian,  or  that  it  has 
been  or  is  now  a  religous  school,  as 
distinguished  from  a  public  school, 
under  the  laws  of  the  state.  If 
there  be  any  mental  reservation  on 
either  side  of 'l^s  discussion  upon, 
the  definition  of  "sectarianism," 
the  court  cannot  consider  it. 
Neither  Catholic  nor  Protestant 
c&a  be  heard  to  say:  **We  are  not 
a  sect;  and  our  teaching  is,  there- 
S  A.L.R.— 64. 
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fore,  not  sectarian,  for  we  alone  are 
the  Church," 

That  is  a  field  of  polemics  into 
which  the  law  and  the  court  may 
not  enter.  At  the  bar  of  the  court, 
every  church  or 
other  organization  u'^,"*^^''*** 
upholding  or  pro- 
moting any  form  of  religion  or  re- 
ligious faith  or  practice  is  a  sect, 
and  to  each  and  all  alike  is  denied 
the  right  to  use  the  public  schools  or 
the  public  funds  for  the  advance- 
ment of  religious  or  sectarian 
teaching.  To  constitute  a  sectarian 
school  or  sectarian 
instruction  which  uSS 
may  not  lawfully  be 
maintained  at  public  expense,  it  is 
not  necessary  to  show  that  the 
school  is  wholly  devoted  to  religious 
or  sectarian  teaching.  In  State  ex 
rel.  Weiss  V.  School  Bd.76  Wis.  177, 
7  L.R.A.330,20Am  St.  Rep.  41,  44 
N.  W.  967,  the  court  reached  a  de- 
cision somewhat  at  variance  with 
our  decision  in  Moore  v,  Monroe,  64 
Iowa,  367,  52  Am.  Rep.  444,  20  N. 
W.  475,  on  the  subject  of  Bible  read- 
ing in  the  public  schools,  but  its 
general  discussion  of  the  subject  of 
religious  and  sectarian  teaching  cov- 
ers the  whole  field  of  controversy 
on  these  subjects  in  a  very  able  and 
convincing  manner.  Among  other 
things,  it  says:  "The  mere  fact 
that  only  a  small  fraction  of  the 
school  hours  is  devoted  to  such  wor- 
ship in  no  way  justifies  such  use 
against  an  objecting  taxpayer.  If 
the  right  be  conceded,  then  the 
length  of  time  so  devoted  becomes  a 
matter  of  discretion.  If  such  right 
does  not  exist,  then  any  length  of 
time,  however  short,  is  forbidden. 
The  relators  as  taxpayers  of  the 
district  were  compelled  to  aid  in  the 
erection  of  the  school  building  in 
question  and  also  to  aid  in  the  sup- 
X>ort  of  the  school  maintained  there- 
in. ..  .  Being  thus  compelled, 
.  .  .  they  have  a  legal  rifi^  to  ob- 
ject to  its  being  used  as  'a  place  of 
worship.' " 

In  Donahoe  v.  Richards,  38  Me. 
379,  61  Am.  Dec.  256,  where  it  was 
held  that  the  Bible  could  properly 
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be  used  "as  a  readins:  book,  and  for 
the  information  contained  in  it,  as 
the  Koran  might  be,  and  not  for  re- 
ligious instruction,"  the  court  fur- 
ther says:  "The  common  schools 
are  not  for  the  purpose  of  instruc- 
tion in  theological  doctrines  of  any 
relis^on  or  of  any  sect.  The  state 
regards  no  one  sect  as  superior  to 
any  other,  and  no  theological  views 
as  peculiarly  entitled  to  precedence. 
It  is  no  part  of  the  duty  of  the  in- 
structor to  give  theological  instruc- 
tion, and  if  the  peculiar  tenet  of  any 
particular  sect  were  so  taught,  it 
would  furnish  a  well-grounded 
cause  of  complaint  on  the  part  of 
those  who  entertained  different  or 
opposing  sentiments." 

The  Nebraska  court  had  occasion 
to  consider  the  same  question  in 
State  ex  rel.  Freeman  v.  Scheve,  65 
Neb.  853,  59  L.R.A,  927,  91  N.  W. 
S46,  93  N.  W.  169.  There  it  was 
held,  in  substantial  accordance  with 
our  holdings  in  Moore  v.  Monroe, 
supra,  that  the  prohibition  of  re- 
ligious and  sectarian  instruction 
does  not  necessarily  exclude  the 
Bible  from  the  public  school,  but  it 
does  deny  "the  right  to  use  it  for 
the  purpose  of  imparting  sectarian 
instruction.  .  .  The  point 
where  the  courts  may  rightfully 
intervene,  and  where  they  should 
intervene  without  hesitation,  is 
where  legitimate  use  has  degenerat- 
ed into  abuse,  where  a  teacher  em- 
ployed to  give  secular  instruction 
has  violated  the  Constitution  by  be- 
coming a  sectarian  propagandist." 

In  that  case  it  was  shown  that 
the  teacher,  as  a  part  of  the  daily 
program,  led  the  school  in  brief  re- 
ligious exercises,  such  as  reading 
passages  of  her  own  selection  from 
the  King  James  version  of  the  Bible, 
singing  religious  songs,  and  offer- 
ing prayer  according  to  the  custom 
and  uses  of  the  so-called  orthodox 
evangelical  churches.  The  teacher 
as  a  witness  said  she  regarded  this 
part  of  the  program  as  a  religious 
exercise  and  an  act  of  worship, 
though  she  denied  that  it  was  in  any 
proper  sense  sectarian.  The  court 
held,  however,  that  it  was  in  viola- 


tion of  the  law  which  exempts  every 
person  from  attending,  erecting,  or 
supporting  any  place  of  worshiii 
against  his  consent,  as  well  as  of  the 
law  forbidding  the  giving  of  sec- 
tarian instruction  in  any  school  sup- 
ported in  whole  or  in  part  at  public 
expense.  As  an  important  factor  in 
the  situation,  the  court  there  calls 
attention  to  the  laws,  in  force  in 
most  of  our  states,  providing  for 
compulsory  attendance  upon  school 
by  children,  and  very  justly  says: 
"Unless  opinions  of  universal  ac- 
ceptance in  this  country  since  the 
foundation  of  our  government  are 
at  fault,  it  is  a  policy  of  the  highest 
importance  that  the  public  schools 
should  be  the  principal  instru- 
ments and  sources  of  popular  edu- 
cation, because  they  exert  more 
than  any  other  institution  an  in- 
fluence promotive  of  homogeneity 
among  a  citizenship  drawn  from  all 
quarters  of  the  globe.  But  if  the 
system  of  compulsory  education  is 
persevered  in,  and  religious  wor- 
ship or  sectarian  instruction  in  the 
public  schools  is  at  the  same  time 
permitted,  parents  will  be  compelled 
to  expose  their  children  to  what 
they  deem  spiritual  contamination, 
or  else,  while  bearing  their  share  of 
the  burden  for  the  support  of  public 
education,  provide  the  means  from 
their  own  pockets  for  the  trainins 
of  their  own  offspring  elsewhere.  It 
might  be  reasonably  apprehended 
that  such  a  practice,  besides  being 
unjust  and  oppressive, 
would,  by  its  tendency  to  the  multi- 
plication of  parochial  and  sectarian 
schools,  tend  forcibly  to  the  de- 
struction of  one  of  the  most  impor- 
tant, if  not  indespensable,  founda- 
tion stones  of  our  form  of  govern- 
ment." 

On  rehearing  of  the  cause,  the 
court,  adhering  to  the  views  form- 
erly expressed,  says  further: 
this  country  it  has  been  the  con- 
stant policy  of  government  to  unite 
the  people,  to  bring  them  closer  and 
closer  together,  to  dissipate  race 
and  religious  prejudices,  and  to  fuse 
their  sentiments  and  aspirations. 
One  of  tile  means  to  accompllE^  this 
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<nd  was  to  give  all  religious  sects 
and  sjrstezns  a  free  field  and  no 
favors.  So  far  as  religion  is  con- 
cerned, the  laissez  faire  theory  of 
government  has  been  given  the 
videet  possible  scope.  The  sugge^* 
tion  that  it  is  the  duty  of  govern- 
ment  to  teach  religion  has  no  basis 
vfaatever  in  the  Constitution  or 
laws  of  this  state,  nor  in  the  history 
of  our  people.  The  teaching  of  re- 
ligion would  mean  teaching  the  sys- 
tem of  faith  and  worship  of  one  or 
more  of  the  religious  sects.  It  would 
mean  sectarianism  in  the  public 
schools,  and  to  put  sectarianism  into 
the  schools  would,  according  to  the 
opinion  prevailing  when  the  Con- 
stitution was  ratified,  be  to  put 
venom  into  the  body  politic." 

The  same  general  question  was 
thoroughly  considered  and  dis- 
cussed in  Board  of  Education  v. 
Minor,  23  Ohio  St.  211, 13  Am.  Rep. 
233.  There  the  board  of  education 
adopted  a  rule  forbidding  religious 
instruction  and  the  reading  of  re- 
hgionB  books  in  the  common  schools 
of  the  city  of  Cincinnali,  and  suit 
was  brought  to  enjoin  its  enforce- 
ment. After  refusing  an  injunction 
and  stating  more  or  less  technical 
reasons  l^erefor,  the  court  enters 
npon  a  broader  discussion  in  sup- 
port of  the  theory  that  religious  in- 
struction in  our  public  schools  is 
wholly  incompatible  wHh  our  theory 
(rf  free  government  It  says :  "True 
Christianity  asks  no  aid  from  the 
sword  of  civil  authority.  It  began 
witiiout  the  sword,  and  wherever  it 
has  taken  the  sword  it  has  perished 
by  the  sword.  To  depend  on  dvil 
authority  for  its  'enforcement  is  to 
acknowledge  its  own  weakness, 
which  it  can  never  afford  to  do.  It 
is  able  to  fight  its  own  battles.  Its 
weapons  are  moral  and  spiritual, 
and  not  carnal.  .  .  .  True  Chris- 
tianity never  shields  itself  behind 
majorities.  .  .  .  Legal  Christian- 
ity is  a  solecism,  a  contradiction  of 
terms.  When  Christianity  asks  the 
aid  of  government  beyond  mere  im- 
partial protection,  it  denies  itself. 
.  .  .  The  state  can  have  no  re- 
lisiona  opinions;  and  if  it  under- 
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takes  to  enforce  the  teaching  of 

such  opinions,  they  must  be  the 
opinions  of  some  natural  person,  or 
class  of  persons.  If  it  embarks  in 
this  business,  whose  opinion  shall  it 
adopt?  .  .  .  Let  the  state  not 
only  keep  its  own  hands  off,  but  let 
it  also  see  to  ii  that  religious  sects 
keep  their  hands  off  each  other. 
Let  religious  doctrines  have  a  fair 
field,  and  a  free,  intellectual,  moral, 
and  spiritual  conflict.  The  weakest 
— ^that  is,  the  intellectuaUy,  morally, 
and  spiritually  weakest — will  go  to 
the  wall,  and  the  best  will  triumph 
in  the  end.  This  is  the  golden 
truth  which  it  has  taken  the  world 
eighteen  centuries  to  learn,  and 
which  has  at  last  solved  the 
terrible  enigma  of  'church  and 
state.'  .  .  .  The  state  will  im- 
partially aid  all  parties  in  their 
struggles  after  religious  truth,  by 
providing  means  for  the  increase  of 
general  knowledge,  which  is  the 
hMidmaid  of  good  government,  as 
well  as  of  true  religion  and  moral- 
ity. It  means  that  a  man's  right  to 
his  own  religious  convictions,  and 
to  impart  them  to  his  own  children, 
and  his  and  their  right  to  engage,  in 
conformity  thereto,  in  harmless  acts 
of  worship  toward  the  Almighty, 
are  as  sacred  in  the  eye  of  the  law 
as  his  rights  of  person  or  property, 
and  that,  although  in  the  minority, 
he  shall  be  protected  in  the  full  and 
unrestricted  enjoyment  thereof." 

In  a  Pennsylvania  case,  Steven- 
son y.  Hanyon,  4  Pa.  Dist.  R.  395, 
the  complaint  charged  that  in  a  cer- 
tain public  school  the  daily  sessions 
were  opened  by  the  teacher  with  a 
religious  exercise  after  the  form  of 
worship  usually  employed  in  the 
Methodist  Episcopal  Church,  con- 
sisting of  responsive  readings  from 
the  King  James  version  of  the  Bible, 
Scripture  readings,  and  hymn  sing- 
ing. It  was  also  alleged  that  Prot- 
estont  ministers  of  the  gospel  had 
be«i  allowed  to  visit  the  school  and 
talk  to  the  children  upon  religious 
subjects.  An  injunction  against 
such  practices  was  asked.  In  over- 
ruling a  demurrer  to  this  corn- 
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plaint,  the  court  makes  the  follow- 
ing comment : 

"It  is  too  plain  for  argument  that 
denominational  religious  exercises 
and  instructions  in  sectarian  doc- 
trine have  no  place  in  our  system  of 
common-school  education.  They  are 
not  only  not  authorized  by  any  law, 
common  or  statutory,  but  are  ex- 
pressly .  .  .  forbidden  by  our 
.  .  .  fundamental  law  of  the  com- 
monwealth. .  .  . 

"If  it  be  true,  as  charged  in  the 
bill,  that  Mr.  Haynon  is  conducting 
sectarian  or  denominational  reli- 
gious exercises  with  the  pupils  under 
his  charge,  whether  these  exercises 
be  according  to  the  form  of  the. 
Methodist  Episcopal  Church,  or  of 
any  other  church,  he  ought  to  dis- 
continue" the  practice,  "and  it  is 
the  duty  of  the  directors  ...  to 
see  that  it  is  eradicated  at  once." 

In  New  York,  under  a  statute  al- 
leged to  provide  therefor,  a  certain 
orphan  asylum  was  about  to  re- 
ceive a  share  of  the  school  fund  on 
the  theory  that  it  was  conducting  a 
school  in  which  its  wards  were  re- 
ceiving instruction  after  the  man- 
ner of  a  common-school  education. 
It  appeared,  however,  that  the 
asylum  was  founded  and  conducted 
by  the  Roman  Catholic  Church,  and 
that  its  wards  were  there  being  in- 
structed and  trained  religiously,  and 
payment  of  the  money  was  en- 
joined. In  its  opinion  the  court 
says :  "If  we  are  to  sustain  such  a 
claim  as  this  on  behalf  of  a  Roman 
Catholic  asylum  to-day,  we  shall 
probably  be  called  on  to-morrow  to 
do  the  same  for  half  a  dozen  Prot- 
estant denominations,  who  may  de- 
sire to  propagate  their  own  pecu- 
liar views  at  the  public  expense.  We 
do  not  intend  to  speak  disparaging- 
ly of  these  institutions.  In  their 
proper  sphere  they  are  worthy  of 
all  praise  and  all  legitimate  support. 

...  If  the  object  of  this  spe- 
cial legislation  is  to"  furnish  these 
orphans  "such  education  as  the 
state  furnishes  to  all,  it  may  as  well 
...  be  obtained  through  the  ordi- 
nary channel.  If  the  object  is  to 
furnish  them  with  instruction  of  a 


partial  or  sectarian  character,  the 
state  ought  not,  and  cannot  consti- 
tutionally, contribute  to  such  a  pur- 
pose." People  ex  rel.  Roman  Catb* 
olic  Orphan  Asylum  Soc.  v.  Board 
of  Education,  13  Barb.  408;  St 
Patricks  Orphan  Asylum  v.  Board 
of  Education,  34  How.  Fr.  229. 

The  Illinois  court  has  said: 

"The  law  knows  no  distinction  be- 
tween the  Christian  and  the  pagan, 
the  Protestant  and  the  Catholic  AB 
are  citizens.  Their  civil  rights  are 
precisely  equal.  The  law  cannot  see 
religious  differences,  because  the 
Constitution  has  definitely  and  com- 
pletely excluded  religion  from  ttkb 
law's  contemplation  in  considering 
men's  rights.  .  .  .  The  state  is 
not,  and  .  .  .  cannot  be,  ateadt 
er  of  religion.  All  sects  .  .  . 
stand  on  an  equal  footing.  They 
have  the  same  rights  of  citizenship, 
without  discrimination.  The  puUie 
school  is  supported  by  the  taxes 
which  each  citizen,  regardless  of 
bis  religion  or  his  lack  of  it,  is  coio* 
pelled  to  pay.  The  school,  like  the 
government,  ia  simply  a  civil  insti- 
tution. It  is  secular,  and  not  reli- 
gious, in  its  purposes.  .  .  . 

"The  Constitution  and  the  law  do 
not  inteirfere  with  such  [religious] 
teaching,  but  they  do  banish  theo- 
logical polemics  from  the  schocris. 
.  .  .  This  is  done,  not  from  an^ 
hostility  to  religion,  but  because  it  is 
no  part  of  the  duty  of  the  state  to 
teach  religion, — to  take  the  money 
of  all,  and  apply  it  to  teaching  the 
children  of  all  the  religion  of  a 
part  only."  People  ex  rel.  Ring  v. 
Board  of  Education,  245  111.  334, 29 
L.R.A.(N.S.)  442,.92  N.  £.  251, 19 
Ann.  Cas.  220. 

In  New  York,  the  question  of  the 
propriety  of  a  school-teacher  wear- 
ing the  unusual  dress  adopted  ex- 
clusively by  adherents  of  one  re- 
ligious faith  while  discharging  her 
duties  in  the  schoolroom  was 
brought  by  appeal  before  the  state 
superintendent  of  public  instroG- 
tion,  and  on  the  theory  that  sudi 
practice  constitutes  sectarian  in- 
fluence, and  ought  not  to  be 
permitted,  it  was  decided  that  the 
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school  directors  should  require  the 
teachers  to  discontinue  the  practice 
wbile  engaged  in  their  work.  The 
teachers  refusing  to  comply  with 
this  decision,  the  matter  became  the 
subject  of  consideration  by  the 
courts  in  a  suit  brought  to  collect 
the  wages  of  such  teachers  during 
the  time  they  were  in  contempt  of 
the  superintendent's  order.  The 
Constitution  of  that  state  provides 
substantially  in  the  words  of  our 
statute  that  neither  the  public  prop- 
erty nor  credit  nor  money  may  be 
used  directly  or  indirectly  in  the  aid 
of  any  school  wholly  or  in  part  under 
the  control  of  any  religious  denomi- 
sfttion.  Applying  this  provision  of 
the  law  to  the  facts  above  noted, 
the  court  says:  "Here  we  have  the 
plainest  possible  declaration  of  the 
public  policy  of  the  state,  as  op- 
posed to  the  prevalence  of  sectarian 
influences  in  the  public  schools. 
The  regulation  established  by  the 
state  superintendent  of  public  in- 
struction through  the  agency  of  his 
order  in  the  Bates  appeal  is  in  ac- 
cord with  the  public  policy  thus 
evidenced  by  the  fundamental  law. 
There  can  be  little  doubt  that  the 
effect  of  the  costume  worn  by  these 
Sisters  of  St.  Joseph  at  all  times  in 
the  presence  of  their  pupils  would 
be  to  inspire  respect,  if  not  sym- 
pathy, for  the  rdigiouB  denomina- 
tion to  which  they  so  manifestly  be- 
long. To  this  extent  the  influence 
was  sectarian,  even  if  it  did  not 
amount  to  the  teaching  of  denomi- 
national doctrine." 

The  court,  distinctly  refusing  to 
recognize  the  authority  of  the  ma- 
jority opinion  in  Hysong  v.  Gallit- 
zin  School  Dist  164  Pa.  629,  26 
L.R.A.  203,  44  Am.  St.  Rep.  632,  SO 
Atl.  482  <a  case  which  the  appellants 
herein  cite  and  rely  upon),  adopts 
and  approves  the  following  lan- 
guage ni>m  the  dissenting  opinion 
by  WUliams,  J.:  'They,"  the  teach- 
ers when  thus  arrayed,  says  the 
opinion,  "come  into  the  schools,  not 
as  common  school-teachers,  or  as 
civilians,  but  as  the  representatives 
of  a  particular  order  in  a  particular 
church  whose  lives  have  been  dedi- 
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cated  to  religious  work  under  the 
direction  of  tiiat  church.  Now  the 
point  of  the  objection  is  not  that 
their  religion  disqualifies  them.  It 
does  not.  ...  It  is  not  that 
holding  an  ecclesiastical  office  or 
position  disqualifies,  for  it  does  not. 
It  is  l^e  introduction  into  the 
schools  as  teachers  of  persons  who 
are  by  their  striking  and  distinctive 
ecclesiastical  robes  necessarily  and 
constantly  asserting  their  member- 
ship in  a  particular  church,  and  in 
a  religious  order  within  that  church, 
and  the  subjection  of  their  lives  to 
the  direction  and  control  of  its  of- 
ficers." 

O'Connor  v.  Hendrick,  184- N.  Y. 
421,  7  L.R.A.(N.S.)  402,  77  N.  E. 
612,  6  Ann.  Cas.  432. 

In  this  Pennsylvania  case  just 
noted,  it  was  held  by  a  majority  of 
the  court  that  the  mere  wearing 
by  teachers  of  the  distinctively  re- 
ligions garb  of  a  particular  religious 
denomination  did  not  constitute 
sectarian  influence  within  the  mean- 
ing of  the  law,  when  it  did  not  ap- 
pear that  any  attempt  was  made  to 
impart  religious  instruction  in  the 
school.  In  view  of  the  conceded 
facts  in  that  particular  case,  the 
conclusion  reached  by  a  majority  of 
the  court  is  nothing  if  not  remark- 
able. In  a  public  school  of  eight 
apartments  in  the  town  of  Gallitzin 
the  eight  teachers  were  all  Catho- 
lics. Six  of  them  were  Catholic  sis- 
ters. Instead  of  being  employed  in 
the  usu^  manner,  the  situations 
were  given  only  to  "such  sisters  as 
were  detailed  for  that  purpose  by 
the  mother  superior"  of  their  or- 
der. It  was  further  stated  by  the 
court  that,  while  it  was  not  proved 
that  the  board  of  directors  had  "re- 
solved" to  employ  no  teachers  for 
six  rooms  in  the  public  school  build- 
ing except  sisters,  "in  the  sense  that 
a  resolution  liad  been  formally 
adopted  and  recorded  to  that  effect," 
yet,  says  the  court,  "it  was  as  clear- 
ly established  as  though  spread  on 
the  minutes  in  unambiguous  terms 
that  the  intention  existed  to  em- 
ploy none  but  sisters  in  certain  of 
the  rooms."   It  was  also  proved 
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that  these  teachers  were  exempted 
from  the  usual  reflations  to  which 
teachers  in  general  were  subjected. 
They  did  not  submit  to  public  exam- 
ination as  to  their  qualifications, 
but  a  complaisant  county  superin- 
tendent called  upon  them  at  the 
"mother  house"  to  afford  them  a 
private  examination.  When  the 
schools  adjourned  for  the  holding 
of  teachers'  institutes  the  sisters  did 
not  attend,  but  retired  to  the  moth- 
er house.  On  "days  of  obligation  or 
holidays"  according  to  the  Catholic 
calendar,  their  schools  were  closed. 
In  school,  as  elsewhere,  they  invaria- 
bly wore  the  distinctive  garb  of 
their  order,  together  with  crucifix, 
rosary,  and  girdle.  In  each  room 
immediately  after  school  hours  the 
Children  of  Catholic  parents  were 
expected  to  remain  and  recite  the 
catediism  and  receive  religious  in- 
struction. Between  terms  of  the 
public  school  the  sisters  used  the 
rooms  for  private  free  schools  in 
which  religious  instruction  was 
given.  The  sisters'  contracts  were 
signed  by  them  in  their  religious 
names,  and  not  in  their  family 
names.  In  entering  their  religious 
life  these  sisters  had  taken  vows  of 
obedience  and  poverty,  and  their 
earnings  were  paid  to  the  mother 
superior,  or  the  sister  in  charge  of 
the  house  to  which  they  had  been 
assigned  under  the  rules  of  their 
order.  Children  of  Protestant  pa- 
rents objected  to  attending  the 
schools  taught  by  the  sisters,  but 
their  objections  were  overruled,  and 
they  were  compelled  to  yield  on  pain 
of  expulsion.  The  majority  of  the 
court  upon  these  admitted  facts  sus- 
tained the  trial  court  in  enjoining 
the  teaching  of  the  catechism  and 
the  giving  of  religious  instruction 
in  the  school  buildings,  but  held 
that  the  showing  was  insufficient  to 
prove  that  the  conduct  of  the  school 
proper  was  sectarian  in  any  objec- 
tionable sense.  If  the  admitted 
facts  there  being  considered  do  not 
dearly  and  emphatically  show  those 
sdiools  to  have  been  imder  sec- 
tarian domination  and  permeated 
throughout   by   an  all-pervading 


sectarian  influence,  it  would  be  in- 
teresting indeed  to  know  what 
proof  would  be  regarded  as  suffi- 
cient to  establish  sudifact.  We  unite 
with  the  New  York  court  in  the 
view  that  the  opinion  by  Williams,. 
J.,  is  more  nearly  in  accord  with  the 
true  spirit  and  principle  of  the  law. 
Among  other  things,  and  after  set- 
ting forth  some  of  the  facts  here 
mentioned,  that  jurist  very  perti- 
nently says: 

"The  eight  teachers  are  members 
of  the  same  church  or  sect.  This  i» 
unusual,  but  not  unlawful.  Six  of 
these  teachers  presiding  over  six  of 
the  departments  are  nuns  of  the 
Sisterhood  of  St.  Joseph.  They  have 
renounced  the  world,  their  own  do- 
mestic relatives,  and  their  family 
names.  They  have  also  renounced 
Uieir  property,  their  right  to  their 
own  earnings,  and  the  direction  of 
their  own  lives,  and  bound  them- 
selves by  solemn  vows  to  the  work 
of  the  church  and  to  obedience  to 
their  ecclesiastical  superiors.  They 
have  ceased  to  be  civilians  or  secu- 
lar persons.  They  have  become  ec- 
clesiastical persons,  known  by  re- 
ligious names  and  devoted  to 
religious  work.  Among  other  meth- 
ods by  which  their  separation  from 
the  world  is  emphasized  and  their 
renunciation  of  self  and  subjection 
to  the  Church  is  proclaimed  is  the 
adoption  of  a  disi^ctively  religious 
dress.  This  is  strikingly  unlike  the 
dress  of  their  sex,  whether  Catholic 
or  Protestant.  Its  use  at  all  times 
and  in  all  places  is  obligatory. 
They  are  forbidden  to  modify  it. 
Wherever  they  go  this  garb  pro- 
claims their  Church,  their  order, 
and  their  separation  from  the  secu- 
lar world  as  plainly  as  a  herald 
could  do  if  they  were  constantly  at- 
tended by  such  a  person.  The  ques- 
tion presented  in  this  state  of  facts 
is  whether  a  school  that  is  filled  with 
religious  or  ecclesiastical  persona 
as  teachers,  who  come  to  the  dis- 
charge of  their  daily  duties  wearing 
their  ecclesiastical  robes  and  hung: 
about  with  the  rosaries  and  other 
devices  peculiar  to  their  Church  and 
order,  is  not  necessarily  dominated 
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bf  sectarian  influences  and  ob- 
noxious to  the  spirit  of  the  constitu- 
tional provisions  and  the  School 
LawB.  This  is  not  a  question  about 
taste  or  fashion  in  dress  nor  about 
the  color  or  cut  of  a  teacher's  cloth- 
ing. .,  .  It  is  deeper  and  broad- 
er than  this.  It  is  a  question  over 
the  true  intent  and  spirit  of  our 
common-school  system  as  disclosed 
in  the  provisions  referred  to.  If 
this  is  a  proper  administration  of 
tba  School  Laws  in  Gallitzin,  it 
voold  be  equally  so  in  any  oUier 
sehool  district  of  the  state,  and  if 
every  common  school  was  presided 
ovor  by  ecclesiastics  in  their  dis- 
tinctive ecclesiastical  robes,  supply- 
ing pupils  with  copies  of  their 
Church  catechism  on  application^ 
and  teaching  it  before  and  after 
school  hours  to  all  who  choose  to  re- 
main for  that  purpose,  it  seems  to 
me  very  plain  that  the  common 
schools  would  cease  to  be  such,  and 
would  become,  to  all  practical  in- 
tents and  purposes,  parochial 
schools  of  the  Church  whose 
ecckfliaatiGS  presided  over  them. 

•      t  m 

'Tbs  common  schools  are  sup- 
ported by  graeral  taxation.  The 

Catholic  and  the  Protestant,  the 
Jew  and  tiie  infldel,  help  support 
Uiem  and  have  an  equal  right  to 
their  benefits.  The  common  schools 
cannot  be  used  to  exalt  any  given 
church  or  sect,  or  to  belittle  or  over- 
ride it,  but  they  should  be,  like  our 
political  institutions,  free  from  ec- 
clesiastical control  and  sectarian 
tendencies." 

niat  this  discussion  by  Mr.  Jus- 
tice Williams  accords  with  the  great 
weight  of  authority  is  readily  seen, 
not  only  in  the  precedents  to  which 
we  have  already  referred,  but  in 
others  as  well.  For  example,  the 
state  of  Illinois,  by  constitutional 
and  statutory  provision,  forbids 
payment  of  any  moneys  from  pub- 
lic funds  for  tiie  support  or  aid  of 
any  school  controlled  by  b  church.  A 
school  vras  founded  under  the  name 
of  "Chicago  Industrial  School  for 
Girls,"  and  to  this  institution  the 
courts  were  authorized  by  statute  to 
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commit  the  custody  of  delinquent 
girls.  As  a  noatter  of  fact  it  sub- 
sequently appeared  that  this  school 
existed  on  paper  only,  and  served 
merely  as  a  clearing  house  or 
medium  which  received  the  ^rls 
committed  to  its  custody  and  passed 
them  over  immediately  to  two  insti- 
tutions, where  religious  instruction 
was  given  by  Catholic  sisterhoods. 
The  expense  thus  nominally  in- 
curred by  the  Chicago  Industrial 
Sdiool  for  Girls  was  charged  by  it 
to  the  county,  and  payment  of  such 
bills  was  contested  on  the  theory 
that  the  instruction  so  given  was 
sectarian  or  religious,  and  could  not 
lawfully  be  paid  for  from  public 
funds.  In  support  of  the  claim  of 
the  school  it  was  urged  that  re- 
ligious instruction  was  given  to 
Oktiiolic  children  only,  but  the  court 
notes  the  fact  that  the  teachers  and 
persons  in  charge  were  all  Catho- 
lics, and  that  the  sisterhoods  were 
in  complete  command  of  all  the 
school  activities,  and  as  evidence  of 
the  sectarian  character  of  the  insti- 
tution points  out  that  "fdl  the 
paraphernalia  of  the  Church,  pic- 
tures, graven  images,  candles, 
crucifixes,  crosses,  were  met  at 
every  quarter,  in  every  passage- 
way, in  the  schoolroom,  on  tiie 
desks,  on  the  walls — everywhere." 

The  court  held  that  such  school 
was  clearly  sectarian,  and  could  not 
lawfully  be  supported  or  aided  by 
public  funds,  even  in  the  form  of 
payment  for  tuition  given  to  the 
children.  The  opinion  says :  "The 
women  whose  names  are  written  in 
this  record  are  animated  by  the 
purest  of  motives.  .  .  .  We  agree 
with  counsel  for  appellee  l^t  they 
do  their  work  faithfully  and  well. 
It  is  so  shown  by  the  proofs.  But  it 
is  none  the  less  true  that  by  1^ 
command  of  the  Constitution  no 
county  'shall  ever  .  .  .  pay  from 
any  public  fund  anything  ...  to 
help  support  or  sustain  any  school 
whatever  .  .  .  controlled  by  any 
churdi.'  It  is  not  for  us  to  discuss 
the  wisdom  or  unwisdom  of  this 
prohibition.  There  it  is,  couched  in 
terms  so  emphatic  that  it  cannot  fail 
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to  diallenge  attention.  Any  scheme, 
even  though  hallowed  by  the  bless- 
ing of  the  Church,  that  surges 
against  the  vnll  of  the  people  as 
crystallized  into  their  organic  law, 
must  break  in  pieces  as  breaks  the 
foam  of  the  sea  against  the  rock  on 
the  shore." 

[Cook  County  v.  Chicago  Indus- 
trial School,  125  111.  562,  1  L.R.A. 
437,  8  Am.  St.  Rep.  386,  18  N.  £. 
183.] 

Under  somewhat  similar  circum- 
stances the  same  doctrine  has  been 
affirmed  in  State  ex  rel.  Nevada 
Orphan  Asylum  v.  Hallock,  16  Nev. 
373.  So  also  in  Dakota  Synod  v. 
State,  2  S.  D.  366, 14  L.R.A.  418,  50 
N.  W.  632,  it  was  held,  under  a  like 
provision  of  the  law,  that  payment 
by  the  state  for  tuition  charges  in 
favor  of  a  school  under  the  control 
of  the  Presbyterian  denomination 
could  not  be  enforced,  although 
the  service  so  rendered  was  by  the 
designatioh  and  direction  of  the 
state  authorities  pursuant  to  an  act 
of  the  legislature,  and  although  the 
studies  pursued  by  the  students 
were  v^oUy  secular.  Having  more 
or  less  bearing  in  the  same  direc- 
tion, see  State  Female  Normal 
School  V.  Auditors,  79  Va.  233; 
Otken  V.  Lamkin,  56  Miss.  758; 
Jenkins  v.  Andover,  103  Mass.  94. 

The  authorities  to  which  we  have 
referred  show  in  the  clearest  pos- 
sible manner  the  fixed  policy  of  this 
nation  and  of  its  sev^^  states  to 
maintain  the  common-school  system 
free  from  sectarian  influence  or  con- 
trol, and  to  preserve  the  equal  right 
of  every  citizen  to  have  his  children 
educated  in  these  schools  of  the  peo- 
ple without  being  subjected  to  the 
slightest  sectarian  leading  upon  the 
part  of  their  teachers.  If  here  and 
there  may  be  found  a  case  in  which, 
to  our  thought,  this  fundamental 
principle  has  seemingly  been  disre- 
garded, an  examination  thereof  will 
show  in  every  instance  that  the  true 
principle  is  not  denied,  and  that  the 
decision  has  sought  to  be  justified 
on  the  theory  that  the  facts  were  in- 
sufficient to  bring  the  case  vrithin 
the  scope  of  the  rule.    In  a  few 


other  cases,  where  the  facts  have 
brougM  t^em  dangerously  near  a 
breach  of  the  constitutional  and 
statutory  inhibitions,  the  matter 
has  been  glossed  over  by  pointing 
out  that  pupils  objecting  to  the 
practice  complained  of  were  not  re- 
quired to  take  part  therein,  or  could 
be  excused  therefrom  at  the  request 
of  their  parents,  and  this,  in  sub- 
stance, is  made  a  point  in  this  case 
in  support  of  the  claim  that  the  law, 
has  not  been  violated.  This  reason- 
ing is  very  aptly  answered  by 
Orton,  J.,  of  the  Wisconsin  supreme 
court  in  State  ex  rel.  Weiss  v.  Dis- 
trict Bd.  76  Wis.  177,  7  L.R.A.  330, 
20  Am.  St.  Rep.  41,  44  N.  W.  967, 
as  follows:  "It  is  said,  if  reading 
the  Protestant  version  of  the  Bible 
...  is  offensive  to  the  parents  of 
some  of  the  scholars,  and  antago- 
nistic to  their  own  religious  views, 
their  children  can  retire.  They 
ought  not  to  be  compelled  to  go  out 
of  the  school  for  such  a  reason  for 
one  moment.  The  suggestion  itself 
concedes  the  whole  argument." 

On  the  same  subject  the  Louisi- 
ana court  has  said:  "The  excua- 
ing  [of]  such  children  on  religious 
grounds,  although  the  number  ex- 
cused might  be  very  small,  would  be 
a  distinct  preference  in  favor  of  the 
religious  beliefs  of  the  majority, 
and  would  work  a  discrimination 
against  those  who  were  excused. 
The  exclusion  of  a  pupil  under  such 
circumstances  puts  him  in  a  dasa 
by  himself;  it  subjects  him  to  a  re- 
ligious stigma;  and  all  because  of 
his  religious  belief.  Equality  in 
public  education  would  be  destroyed 
by  such  act."  Herold  v.  Parish  Bd. 
136  La.  1034,  L.R.A.1915D,  941,  68 
So.  116,  Ann.  Cas.  1916A,  806. 

It  ia  worth  while  also  to  note  that 
in  a  large  proportion  of  the  cases 
where  the  courts  have  excluded 
Bible  reading  and  other  religious 
and  sectarian  exercises  and  prac- 
tices from  the  public  schools,  the 
suits  have  been  brought  by  or  on  be- 
half of  Catholic  complainants,  and 
they  have  been  allowed  to  prevail 
solely  upon  the  theory  that  the  law 
excludes  from  our  public  schools  all 
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religious  and  sectarian  teaching 
and  training,  Protestant  and  Catho- 
lic alike,  and  surely,  having  in- 
voked the  application  of  this  prin- 
ciple and  thereby  debarred  from 
the  schools  those  things  which 
savor  of  Protestant  sectarianism, 
they  cannot  consistently  complain  if 
they  are  subjected  to  the  operation 
of  the  same  rule.  We  concede  their 
right  to  the  relief  which  has  been 
obtained  by  them  in  the  cases  re- 
ferred to,  for  the  public  school  and 
ito  benefit  are  a  common  heritage 
which  each  and  all  may  enjoy  with- 
out interference  by  the  religious 
propagandist,  whatever  his  faith 
may  be.  The  school  is  a  secular  and 
civil  institution  in  which  all  have  an 
equal  interest,  and  none  may  law- 
^lly  make  use  of  it  as  an  instru- 
ment, or  take  advantage  of  its  ad- 
ministration, as  an  opportunity  for 
the  promotion  of  his  peculiar  re- 
ligious views. 

"As  the  state  can  have  nothing  to 
do  with  religion  except  to  protect 
everyone  in  the  enjojrment  of  his 
own,  so  the  common  schools'  can 
have  nothing  to  do  with  religion  in 
any  respect  whatever.  They  are  as 
completely  secular  as  any  of  the 
other  institutions  of  the  state,  in 
v^ch  all  the  people  alike  have 
equal  rights  and  privileges/'  Orton, 
in  State  ex  rel.  Weiss  v.  District 
Bd.,  supra. 

Nothing  in  this  opinion  is  to  be 
construed  as  a  departure  from  the 
decision  of  this  court  in  Moore  v. 
Monroe,  64  Iowa,  369,  52  Ain.  Rep. 
444,  20  N.  W.  475.  where,  while  ad- 
mitting the  logical  soundness  of  the 
opposing  view,  it  was  held  t^at  the 
constitutional  provision  against  tax- 
ati(m  for  the  support  or  mainte- 
nance of  a  house  of  worship  was 
not  violated  by  permitting  t^e 
teacher  of  a  public  school  to  include 
in  the  daily  exercises  of  such  school 
the  reading  of  the  Scriptures  and 
recitation  of  the  Lord's  Prayer ;  for, 
whatever  might  be  our  view  of  the 
question  as  an  original  proposition, 
we  have  no  desire  to  in^duce  con- 
fusion into  our  cases  by  overruling 
that  precedent.  Nor  is  there  any 
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occasion  at  this  time  to  point  out  or 
discuss  the  limitations  of  the  rule 
so  laid  down.  If,  therefore,  the 
plaintiff  in  the  case  at  bar  had  done 
no  more  than  to  show  that  the  read- 
ing of  the  Bible  in  any  version,  or 
the  use  of  the  Lord's  Prayer,  was 
practised  in  this  school,  his  com- 
plaint would,  of  course,  be  dis^ 
missed,  but  such,  as  we  have  seen, 
is  not  the  state  of  the  proof.  Neither 
do  we  expressly  or  by  implication 
disparage  parochial  or  private 
schools  for  ^ose  whose  consciences 
or  preferences  lead  them  to  make 
use  of  such  means  for  the  education 
of  their  children.  We  can  and  do 
hold  in  high  respect  the  convictions 
of  those  who  believe  it  desirable 
that  secular  and  religious  instruc- 
tion should  go  hand  in  hand,  and 
that  the  sdiool  which  combines 
mental  and  spiritual  training  is  best 
adapted  to  tJie  proper  development 
of  character  in  the  young.  The 
loyalty  to  their  professed  principles 
which  leads  such  persons  to  found 
and  maintain  schools  of  this  class  at 
their  private  expense,  while  at  the 
same  time  bearing  their  equal  bur- 
den of  taxation  for  the  support  of 
public  schools,  is  worthy  of  admira- 
tion and  convincing  proof  of  their 
sincerity.  But  it  is  doubtless  true 
that  this  double  burden  (double  only 
because  voluntarily  assumed)  some- 
times renders  those  who  bear  it  sus- 
ceptible to  the  misleading  argument 
that  because  tbey  thus  carry  an 
extra  load  for  conscience's  sake^ 
there  is  something  wrong  in  the 
policy  which  forbids  them  to  make 
the  public  school  a  means  for  ac- 
complishing the  end  for  which  the 
parochial  school  is  designed.  If 
that  feeling  be  allowed  to  prevail  in 
a  school  district  or  a  community 
where  there  is  little  or  no  sentiment 
to  the  contrary,  ecclesiastic  en- 
croachment upon  the  legal  nonre- 
ligious  character  of  the  public 
school  is  quite  sure  to  become  ap- 
parent. But,  as  we  have  before  in- 
timated, the  right  of  a  controversy 
of  this  kind  is  not  to  be  decided  by 
a  count  of  the  number  of  adherents 
on  either  side.   The  law  and  one 
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are  a  majority,  and  must  be  allowed 
to  prevail.  The  spirit  which  would 
make  the  state  sponsor  for  any  form 
of  religion  or  worship,  and  the  re- 
ligion, whether  Protestant  or  Cath- 
olic, which  would  make  use  of  any 
of  the  powers  or  functions  of  the 
state  to  promote  its  own  growth  or 
influence,  are  un-American ;  they 
are  not  native  to  the  soil ;  they  are 
inconsistent  with  the  equality  of 
right  and  privilege  and  the  freedom 
of  conscience  which  are  essential  to 
the  existence  of  a  true  democracy. 

We  have  no  criticism  to  oifer  of 
the  great  religious  organization,  a 
local  branch  of  which  happens  to 
figure  to  some  extent  in  the  ti;ans- 
action  here  in  controversy,  a  trans- 
action which  we  have  condemned 
on  legal  grounds  alone.  We  cheer- 
fully and  without  reservation  ex- 
press our  appreciation  of  its  great 
services  to  mankind;  of  the  great 
names  which  adorn  its  history  and 
its  literature ;  of  its  boundless  char- 
ities and  its  steadfast  adherence  to 
its  conception  of  the  true  faith. 
What  we  have  said  with  reference 
to  this  case  we  would  repeat  with 
no  less  emphasis  if  the  parochial 
school  in  question  were  under  the 
patronage  of  the  followers  of  Mar- 
tin Luther,  or  John  Calvin,  or  John 
Wesley,  or  other  Protestant  leader- 
ship. The  cry  which  is  sometimes 
heard  against  the  so-called  "Godless 
school"  is  raised  not  by  Catholics 
alone,  and  in  not  a  few  Protestant 
quarters  there  are  manifestations 
at  times  of  a  disposition  to  wear 
away  constitutional  and  legal  re- 
strictions by  constant  attrition, 
and  bring  about  in  some  greater  or 
less  degree  a  union  of  Church  and 
state.  But,  from  whatever  source 
they  appear,  such  movements  and 
influences  should  find  the  courts 
vigilantly  on  guard  for  the  protec- 
tion of  every  guaranty  provided  by 
Constitution  or  statute  for  keeping 
our  common-school  system  ttue  to 
its  original  purpose. 

in.  Appellants  further  argue 
that,  it  being  within  the  discretion 
of  the  board  of  directors  to  abandon 
the  schoolhouse  and  rent  another 


room  for  the  use  of  this  school,  its 
action  in  that  respect  cannot  be 
controlled  by  injunction.  It  is  to  be 
admitted  that  no  action  within  the 
board^s  discretion 
can  be  thus  con- 
trolled,  and  if  this  """" 
case  involved  no  other  question,  the 
appeal  would  have  to  be  sustained. 
But  the  discretion  of  the  board  is 
neither  absolute  nor  unlimited. 
The  statute  provides  that  the  board 
"may,  when  necessary,  rent  a  room 
and  employ  a  teacher,  where  there 
are  ten  children  for  whose  accom- 
modation there  is  no  schoolhouse." 
Code  1897,  §  2774. 

That  this  restricted  discretion 
may  be  so  abused  as  to  call  for  ju- 
dicial interference  we  csmnot  doubt, 
and  if,  without  necessity  calling  for 
such  action,  if  there  be  no  children 
in  the  district  for  whose  accommo- 
dation no  schoolhouse  is  provided, 
and  if  no  better  reason  for  abandon- 
ing the  district's  own  schoolhouse  is 
shown  than  to  place  \he  pupils  un- 
der the  sectarian  influence  of  a  p&- 
rochial  school,  then  this  action  is  in 
excess  of  the  granted  power,  and  a 
clear  abuse  of  the 
discretion  given.  A  tu^TtlrSSSta;. 
very    recent    case  ^S"** 
from  North  Dakota 
is  here  quite  in  point.   There,  as 
here,  in  a  certain  school  district 
peopled  largely  by  Catholics  was  a 
public  school  building,  also  a  Catho- 
lic church,  with  a  parochial  school 
known  as   St.   Joseph's  Convent 
adjacent  thereto.  The  board  of  di- 
rectors of  the  public  sdiool  submit- 
ted to  a  vote  of  the  district  a  prop- 
osition to  remove  the  school  from 
the  public  school  building  to  a  room 
to  be  provided  in  St,  Joseph's  Con- 
vent, and  it  was  carried  by  a  decid- 
ed majority.    The  director  of  the 
district  refused  to  permit  the  re- 
moval, and  mandamus  was  brought 
to  comx>el  it.   In  sustaining  the  di- 
rector, the  court  says:    "We  are 
satisfied,  indeed,  that  both  the  or- 
der of  the  school  board  and  the 
election  were  void,  and  that  the 
lease  of  the  new  building  and  the  re- 
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moval  of  the  school  thereto  were 
absoluteljr  unwarranted  by  the  law." 

Speaking  of  the  provisions  of  the 
statute  of  that  state,  which  does  not 
materially  differ  from  our  own,  the 
opinion  proceeds  as  follows : 

"It  is  a  self-evident  proposition 
that  the  public  schools  of  the  state 
are  under  legislative  control,  and 
that  school  directors  have  no  pow- 
ers, except  those  which  are  con- 
feired  by  the  statute  upon  them. 
A  perusal  of  the  sections  [naming 
them]  will,  we  believe,  make  it  ap- 
parent to  all  that  the  only  instance 
in  which  a  common-school  board 
may  lease  a  building  is  in  the  case 
^re  there  are  nine  children  of 
school  age  who  reside  2|  miles  from 
the  Bchoolhouse  already  erected,  and 
when  an  additional  school  [build- 
ing] is  needed  for  such  persons. 

"It  is  apparent  that  in  every  oth- 
er case  it  was  the  purpose  of  the 
legislature  that  the  public  schools 
in  the  so-called  common-school  dis- 
tricts of  the  state  should  be  ex- 
clusively conducted  in  buildings 
^rfiich  are  not  only  controlled  by, 
but  which  are  owned  by,  the  public. 
.  .  .  There  is  not,  indeed,  to  be 
found  anywhere  in  the  statutes  any 
authorization  for  the  leasing  of  a 
building  for  school  purposes  when 
(as  the  record  shows  in  the  case  at 
bar)  there  is  already  in  the  com- 
mon-school district  a  school  which 
is  owned  by  the  district,  which  is 
within  24  miles  of  the  students,  and 
which  is  adequate  to  the  needs  of 
the  district."  Pronovost  v.  Bru- 
nette, 36  N.  D.  288, 162  N.  W.  300. 

The  rule  thus  announced  is  not 
only  good  law,  but  it  has  also  the 
best  foundation  in  the  nature  and 
policy  of  our  common-school  system. 
Let  any  other  become  the  settled  law 
of  the  state,  and  the  day  of  the  de- 
struction of  our  system  of  nonaec- 
tarian  public  education  will  be  far 
advanced.  Let  it  once  be  under- 
stood that  it  is  possible  by  any 
scheme  or  device  to  lawfully  com- 
pass any  public  school  about  with 
religious  influences  in  the  interest 
of  any  sect  or  denomination,  and 
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you  will  have  offered  a  tempting 
prize  to  the  propagandist  and  pros- 
elyter  of  every  creed,  and  wherever 
the  adherents  of  any  particular- 
creed  can  command  a  majority  of 
any  school  board,  it  may  abandon 
the  schoolhouse  provided  for  the 
common  and  equal  use  of  all  the 
people,  move  the  school  into  some 
church  or  some  parochial  or  private 
building  established  for  sectarian 
use,  put  in  charge  of  it  trained  ec- 
clesiastics bound  by  solemn  vows  to 
devote  their  lives,  their  services, 
and  all  their  God-given  powers  to 
the  advancement  of  the  interests  of 
their  church,  fill  the  schoolroom 
with  distinctive  emblems  of  their 
faith,  and  by  a  multitude  of  Infla- 
ences,  silent  as  well  as  expressed, 
shape  the  plastic  minds  and  charac- 
ters of  the  young  children  commit- 
ted to  their  care  in  accordance  with 
their  own  religious  views,  and  sad- 
dle the  expense  of  this  sectarian 
education  upon  the  taxpayers.  We 
do  pot  believe  that  the  people  of  this 
country  are  ready  for  such  a  sur- 
render of  one  of  the  most  distinc- 
tive features  of  a  free  government, 
to  ecclesiastical  domination,  and  we 
are  sure  that,  when  properly  con- 
strued, the  law  will  not  fail  to  place 
upon  it  the  seal  of  condemnation. 

IV.  Finally,  objection  is  made  to 
the  procedure  which  has  been  pur- 
sued in  this  case.  The  point  made  is 
that  in  any  event  plaintiff's  objec- 
tion should  have  been  made  to  the 
board  of  directors,  and,  if  there 
overruled,  his  remedy  was  by  ap- 
peal to  the  county  superintendent,) 
and,  if  necessary,  thence  to  the  state 
superintendent.  The  objection  can-! 
not  be  sustained.  The  rule  is 
thoroughly  well  settled  that,  while 
the  discretion  granted  by  statute  to! 
the  board  of  directors  can  be  jre-j 
viewed  only  by  ap- 
peal to  the  county  ^^V"** 
superintendent,  yet, 
where  it  "acts  without  jurisdiction, 
or  has  exceeded  its  powers,  and  by 
some  act  in  an  official  capacity  has 
done  or  attempted  to  do  that  which 
it  has  not  a  right  to  do,  the  courts 
have  jurisdiction  to  set  aside  the 
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unauthorized  act."  See  Templer  v. 
School  Twp.  160  Iowa,  402.  141  N. 
W.  1054;  Kinzer  v.  Independent 
^School  Diat.  (Kinzer  v.  Toms)  129 
Iowa,  443,  3  L.R.A.(N.S.)  666,  105 
N.  W.  686,  6  Ann.  Gas.  996;  School 
Twp.  V.  Independent  School  Dist. 
110  Iowa,  30,  81  N.W.184;Rodgers 
V.  Independent  School  Dist.  100 
.  Iowa,  317,  69  N.  W.  544;  Perkins  v. 
Independent  School  Dist.  56  Iowa, 
476,  9  N.  W.  356 ;  Benjamin  v.  Dis- 
trict Twp.  50  Iowa,  650.  We  have 
found  and  are  satisfied  that  the 
board  of  directors  in  the  matters 
complained  of  acted  in  excess  of  its 
lawful  authority,  and  therefore  ap- 
peal to  the  superintendent  was  not 
required. 

We  reach  the  conclusion  that  the 
trial  court's  finding  in  favor  of  the 
plaintiff  should  be 
i^i-.V^Sr^,*  sustained.  We  are 
pnbiic  moner  of  the  opinion,  how- 
iSboM!"'"  ever,  that  the  de- 
cree below  should, 
to  a  certain  extent,  be  modified.  As 
the  parochial  building  is  private 
property,  and  its  owners  and 
patrons  have  the  right  to  maintain 
therein  a  religious  school  if  they  are 
so  disposed,  the  court  has  neither 
authority  nor  desire 
u^o»VKBtViie-  to  deny  or  interfere 
Mhoor  with  the  exercise  of 

"       '  such  right.   It  has 

the  authority,  however,  and  it  is  its 
duty,  to  enjoin  the  defendants  and 
tl^ir  successors  in  ofhce  from  di- 
rectly or  indirectly  making  any  ap- 
propriation or  use  of  the  public 
funds  for  the  support  or  in  aid  of 
such  parochial  school  or  of  any  so- 
called  public  school  maintained  or 
conducted  in  connection  with  such 
parochial  school.  They  should  also 
be  enjoined  from  permitting  or  al- 
lowing religious  or  sectarian  in- 
struction of  any  kind  to  be  provided 
or  given  in  the  public  school,  wher- 
ever the  same  may  be  established, 
such  exclusion  not  to  be  construed 
■rtooin-re-d-  as  prohibiting  the 
Xum  of  Mripitarea  roadmg  of  the 
-v»MditT.  Scriptures  without 
note  or  comment,  or  the  recitation 
of  the  Lord's  Prayer.  As  obedience 


to  such  injunction  will  make  neces- 
sary the  providing  of  accommoda- 
tions for  the  public  school  in  said 
subdistrict  elsewhere  than  in  con- 
nection with  the  church  or  church 
school,  we  think  it  must  be  assumed 
that  the  board  of  directors  will  do 
its  duty  in  supply-  „.„a.«..^, 

ing  the  need  so  OC-  eompel  »er(era. 

casioned,  and  that 
the  mandatory  features  of  the  de- 
cree as  rendered  below  may  proper- 
ly be  eliminated. 

As  thus  modified,  the  decree  of 
the  District  Court  must  be  affirmed 
at  the  cost  of  the  appellants. 

Ladd,  Evans,  Gaynor,  and  Stevens, 

JJ.,  concur. 

Salinger,  J.,  dissenting : 

The  majority  holds  injunction 
will  lie  to  restrain  the  paying  over 
of  public  funds  to  school  ofUcers,  if 
sudi  money  is  used  in  support  of  a 
school  wherein  practices  are  per- 
mitted which  amount  to  a  propa- 
^nda  for  some  religious  sect.  If 
it  be  assumed  such  practices  exist, 
either  with  the  direct  or  implied 
consent  of  the  school  officers,  that 
constitutes  a  wrong  for  which  there 
is  some  remedy.  But  we  should  not 
trample  upon  wisely  established 
usages  of  the  law  merely  because  we 
are  convinced  wrong  has  been  done. 
I  contend  for  no  more  than  that 
hard  cases  shall  not  make  bad  law. 
In  the  last  analysis,  the  injunction 
against  the  use  of  public  money  is 
here  awarded  because  a  school 
board,  and  school  officers  and  teach- 
ers employed  by  them,  are,  in  spec- 
ified regards,  committing  acts  which 
the  law  condemns.  It  would  be 
affectation  to  cite  authorities  for 
the  proposition  that,  no  matter  how 
dear  it  may  be  that  a  wrong  exists 
to  be  remedied,  the  extraordinary 
remedy  of  injunction  is  not  due  un- 
less it  further  be  made  to  appear 
that  injunction  is  the  only  adequate 
remedy.  To  be  sure,  starving  a 
school  out  of  existence  is  a  most 
adequate  method  of  stopping  im- 
proper conduct  of  such  school.  So, 
burning  down  a  house  terminates 
the  wrongful  occupation  of  it  But» 
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ordinarily,  eviction  of  the  trespasser 
is  resorted  to  instead.  Is  starving 
this  school  out  of  existence  by  in- 
jimction  the  only  adequate  method 
of  abating  the  practices  complained 
of? 

It  may  not  be  denied  that  the  laws 
of  this  state  give  to  the  department 
of  public  instruction,  either  by  di- 
rect action  or  on  the  appellate  side, 
or  both,  full  power  to  discipline  a 
teacher  who  misconducts  himself, 
and  to  remedy  a  wrong  either  by 
omission  or  commission  committed 
by  boards  of  directors  and  school  of- 
ficers. And  if  it  were  true  that  this 
is  an  unwise  delegation  of  power, 
the  fact  would  not  enlarge  the  pow- 
ers of  the  courts. 

It  seems  to  be  the  thought  of  the 
majority  that  resort  to  the  depart- 
ment of  public  instruction  is  not 
an  adequate  remedy :  First,  because 
the  discretion  of  the  board  to  aban- 
don a  schoolhouse  and  rent  another 
room  for  the  use  of  a  school  is  not  in 
the  absolute  discretion  of  the  board, 
and  that  whether  such  abandon- 
ment and  renting  is  authorized  de- 
pends upon  whether  it  is  necessary 
to  al»ndon  one  room  and  rent  the 
other;  second,  that  since  the  depart- 
ment of  public  instruction  cannot 
enter  a  judgment  for  a  money  re- 
covery nor  enforce  its  own  man- 
dates that  therefore  injunction  lies 
in  this  case.  Grant  that,  where  the 
board  abandons  one  room  and  rents 
another,  there  may  be  an  inquiry 
into  whether  the  change  was  neces- 
sary. That  proves  that  review  may 
be  had,  but  not  that  it  may  not  be, 
done  by  the  department,  and  may 
or  must  be  done  on  injunction.  And 
if  it  be  sound  argument  that  in- 
junction is  the  remedy  because  the 
department  cannot  enter  a  money 
recovery,  and  one  must  resort  to  the 
court  if  the  lawful  orders  of  the  de- 
partment are  disobeyed,  such  argu- 
ment proves  too  much.  If  that  be 
the  test  of  power,  the  department  of 
public  instruction  has  no  power  to 
act  If  it  should  cancel  the  certifi- 
cate of  a  teacher  for  misconduct, 
that  order  in  and  of  itself  vrill  not 
stop  the  employment  of  the  teacher 
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by  school  officers,  nor  paying  the 
teacher  out  of  public  funds.  Not- 
withstanding the  cancelation  of  the 
certificate,  the  courts  must  be  re- 
sorted to  to  prevent  such  teacher 
from  acting  or  being  so  paid.  Fol- 
lowing the  majori^  to  the  logical 
end,  the  department  has  no  power 
to  cancel  a  certificate,  and  where  a 
teacher  so  conducts  himself  as  that 
his  certificate  should  be  revoked, 
the  revocation  should  be  accomp- 
lished by  enjoining  him  from  teach- 
ing, and  the  board  from  paying  him. 
That  a  quasi  judicial  department,  or 
a  ministerial  one  even,  cannot  take 
all  the  steps  that  a  court  may,  does 
not  establish  that  its  powers  are  so 
inadequate  a3  that  equity  may  inter- 
fere by  injunctive  order.  The  or- 
ders of  the  Interstate  Commerce 
Commission  must  be  enforced  by 
the  courts.  Will  that  authorize 
courts  to  fix  rates  by  enjoining  rates 
charged  and  making  a  mandatory 
order  that  different  ones  be 
charged?  The  finding  of  our  In- 
dustrial Commissioner  must  be  ef- 
fectuated by  decree  of  court.  Can 
the  court,  therefore,  make  an  orig- 
inal award  under  the  Compensation 
Act?  A  trespass  by  use  of  a  vacat- 
ed highway  may  be  punished  by  the 
courts  only,  but  the  vacation  cannot 
be  restrained,  because  the  subject- 
matter  is  by  statute  given  to  the 
town  council,  McLachlan  v.  Gray, 
105  Iowa,  259,  74  N.  W.  773.  While 
I  agree  that  the  cases  cited  ^>y  the 
majority  hold  that,  when  school  of- 
fice]^ act  beyond  their  jurisdiction, 
appeal  to  the  county  superintendent 
is,  if  a  remedy  at  ^1,  not  the  exclu- 
sive remedy,  I  fail  to  see  the  appli- 
cability of  it.  Surely  the  school 
board  had  power  to  determine,  in 
the  first  instance,  whether  it  was 
wise  to  house  a  school  sparsely  at- 
tended in  a  better  room  and  at  a 
nominal  rentaU  Theirs  may  have 
been  an  unwise  decision.  You  may 
assume,  for  the  sake  of  argument, 
that  it  was  a  corrupt  one,  but  that 
does  not  go  to  power.  Wherefore 
the  coun^  superintendent  mani- 
festly had  power  to  review  such  ac- 
tion. See  Bogaard  v.  Independent 
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Diat  93  Iowa,  272,  61  N.  W.  859; 
Rodgers  v.  Independent  School  Dist. 
100  Iowa,  317.  69  N.  W.  544.  Sure- 
ly the  board  had  power  to  prevent  a 
teacher  from  engaging  in  a  relig- 
ious propaganda  while  teaching  on 
public  pay.  Surely  the  county  su- 
perintendent had  power,  either 
originally  or  on  appeal,  to  compel 
the  cessation  of  the  practice.  Cer- 
tainly he  had  power  to  disqualify 
such  teacher  from  teaching  at  all. 
If  he  failed  in  his  duty,  surely  the 
state  superintendent  could  act  ef- 
fectively. 

The  majority  is  driven  into  in- 
consistency. It  meets  claims  that 
the  directors  did  not  know  what 
was  being  done,  as  if  their  knowing 
or  not  knowing  was  important.  It 
declares  that  if  "these  officers  gave 
ai^  attention  whatever  to  their  of- 
ficial trust,  they  must  have  known 
the  facts  as  they  existed,"  and  that 
"the  only  explanation  .  .  .  is  that, 
having  surrendered  the  school  to 
the  care  of  the  church,' the  officers 
cast  off  all  thought  of  its  further 
care  or  attention  [to  the  school]  ex- 
cept to  go  through  the  form  from 
time  to  time  of  contracting  with 
the  teacher  and  providing  for  the 
support  of  the  school  from  the  pub- 
lic funds,"  and  that  there  is  no 
showing  that  the  board  ordered  a 
discontinuance  of  the  use  of  the 
catediism,  and  that,  even  after  com- 
plaint made,  neither  the  board,  any 
director,  nor  any  officer  "took  any 
action  whatever  to  interfere  with 
the  practice  or  gave  any  order  or 
instruction  to  the  sister  in  charge 
of  the  school  to  discontinue  it;"  that 
there  is  no  showing  of  "any  real  or 
substantial  removal  of  the  objec- 
tionable features;"  tiiat  when  com- 
plaint was  made  no  more  was  done 
than  to  "tell  the  complaining  par- 
ties to  investigate  and  report  again 
in  the  future;"  that  "not  one  of  the 
directors  ever  visiteS  the  school  or 
gave  to  the  sister  in  charge  any  in- 
struction, direction,  or  rule  wiUi  ref- 
erence to  her  duties;"  that,  as  to 
directions  given,  "there  is  not  a 
word  of  this  kind  in  the  records  of 
the  board  or  of  the  school  which 


have  been  put  in  evidence ;"  that  it 
suffices  to  show  the  objectionable 
practices  were  sanctioned,  though, 
as  was  the  case  in  Hysong  v.  Gal- 
litzin  School  Dist.  164  Fa.  629,  26 
L.R.A.  203,  44  Am.  St.  Rep.  632,  80 
Atl.  482,  there  was  no  proof  of 
formal  and  recorded  resolution  au- 
thorizing or  sanctioning  the  prac- 
tice; that  the  county  superintendent 
does  not  say  that,  when  he  heard  of 
the  teaching  of  the  catechism  in 
this  room,  that  he  "took  measures 
to  prevent  it,  and  that  such  study 
was  thereafter  abandoned,"  and 
that  "if  it  ever  occurred  to  his  su- 
pervisory discretion  to  inquire  into 
the  absence  of  the  younger  pupils 
who,  as  a  rule,  constitute  the  larger 
part  of  every  public  school,  he  does 
not  mention  it."  To  cap  all,  the  or- 
der below  is  modified  to  the  extent 
of  leaving  it  to  the  board  to  take  the 
pupils  from  the  room  where  they 
now  are,  and  provide  them  with  ac- 
commodations elsewhere  in  the  sub- 
district,  which  is  done  with  a  state- 
ment that  "it  must  be  assumed  that 
the  board  of  directors  will  do  its 
duty  in  supplying  the  need  so  oc- 
casioned, and  that  the  mandatory 
features  of  the  decree  as  rendered 
below  may  properly  be  eliminated." 

The  inconsistency  is  most  marked. 
After  disposing  of  the  appeal  by- 
holding  that  the  court  has  jurisdic- 
tion to  enjoin  because  no  officer  in 
the  department  of  public  instruc- 
tion has  efficient  power  to  act,  grant- 
ing the  injunction  is  sustained  be- 
cause these  officers  did  not  act.  If 
the  department  had  no  power  to  act, 
and  therefore  the  courts  may  act, 
it  becomes  entirely  immaterial  that 
the  department  did  not  act.  It  can 
base  no  argument  to  point  out  that 
there  was  a  failure  to  do  what  there 
was  no  power  to  do.  And,  after 
holding  that  injunction  must  be 
sustained  because  the  board  and 
others  had  no  power  to  remedy,  the 
final  word  leaves  the  remedy  to  the 
board.  If  the  board  can  now  take 
the  children  from  where  they  are 
and  put  them  into  another  school- 
room, it  always  had  that  power; 
and  the  county  superintendent  and 
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the  state  superintendent  had  power 
to  see  that  they  did  this.  It  must 
follow  that  the  remedy  by  injunc- 
tion is  not  sustainable  upon  the 
ground  that  the  department  could 
not  ^ve  an  adequate  remedy. 

11.  It  is  true  both  the  statute  and 
the  Constitution  prohibit  the  ap- 
propriation of  public  money  in  aid 
of  any  private  or  sectarian  school, 
but,  while  that  establishes  that  this 
iDuat  not  be  done,  it  does  not  in  the 
least  enlarge  the  powers  of  the 
court  of  chancery  or  injunctions. 
The  law  prohibits  murder.  Does 
that  justify  an  order  restraining 
one  from  committing  it?   A  school 
should  not  be  transplanted  without 
good  reason,  and  renting  a  place  for 
it  to  be  conducted  in  was  held  to  be 
wrongful  in  Fronovost  v.  Brunette, 
36  N.  D.  288,  162  N.  W.  300.  But 
how  does  that  authorize  injunctive 
relief  rather  than  a  resort  to  the  de- 
partment of  public  instruction?  The 
majority  says  this  act  was  wrong- 
ful. But  that  does  not  prove  that 
injunction  is  the  remedy.  My  views 
seem  to  me  to  be  supported  by  what 
t^e  authorities  negative  and  affirm, 
and  as  much  by  those  relied  on  by 
tJbe  majority  as  by  others.  One 
striking  instance  is  found  in  Board 
of  Education  v.  Minor,  23  Ohio  St. 
211, 13  Am.  Rep.  233.  The  case  is 
squarely  against  the  majority  hold- 
ing, and  the  opinion  is  driven  to  dis- 
regard what  is  the  decision,  and  to 
support  itself  by  its  general  lan- 
guage, "broader  discussion,"  to  the 
effect  that  true  Christianity  asks  no 
idd  from  government.  The  decision 
is  repudiated  because  it  is  "techni- 
cal," and  the  only  use  made  of  the 
case  is  to  set  out  said  "broad"  lan- 
guage. What  the  Ohio  case  decides 
is  that  an  injunction  should  not 
issue  restraining  a  board  of  educa- 
tion, and  certain  of  its  members 
and  officers,  from  carrying  into  ef- 
fect or  enforcing  certain  resolutions 
adopted  by  the  board  which  pro- 
hibit religious  instruction  and  a 
reading  of  religious  books,  including 
the  Holy  Bible,  in  the  common 
schools; and  the  refusal  is  put  upon 
the  ground  that,  the  legislature  hav- 
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ing  placed  the  management  of  pub- 
lic schools  under  the  exclusive  con- 
trol of  directors,  trustees,  and 
boards  of  education,  the  courts  have 
no  rightful  authority  to  interfere 
by  directing  what  instructions 
shall  be  given  or  what  books  shall 
be  read  therein.  The  citation  of 
Donahoe  v.  Richards,  38  Me.  376,  61 
Am.  Dec.  256,  is  also  of  doubtful 
use.  In  the  first  place,  it  was  a 
damage  suit,  and  no  injunctioh  was 
sought.  In  the  nextj  it  is  authority 
against  several  positions  taken  by 
the  majority.  It  was  an  action  by 
next  friend  against  the  superintend- 
ing school  committee  to  recover 
damages  for  maliciously,  wrong- 
fully, and  unjustifiably  expelling  a 
pupil  from  one  of  the  town  schools. 
She  was  expelled  for  refusing  to 
read  in  the  school  the  Protestant 
version  of  the  English  Bible  which 
had  previously  been  ordered  to  be 
used  therein  by  the  defendants.  The 
exact  holding  is  that  the  legislature 
has  reposed  the  power  of  directing 
the  general  course  of  instructions 
and  what  books  shall  be  used  in  the 
schools  to  this  committee,  and  it 
may  rightfully  enforce  obedience  to 
all  the  regulations  by  it  made  with- 
in the  sphere  of  its  authority;  that 
for  a  refusal  to  read  from  the  books 
thus  prescribed  the  committee  may 
expel  the  disobedient  scholar;  that 
no  scholar  can  escape  or  evade  such 
requirement  when  made  by  the 
committee,  under  the  plea  that  his 
conscience  will  not  allow  the  read- 
ing of  such  a  book,  nor  can  the  ordi- 
nance be  nullified  because  the 
church  of  which  the  scholar  is  a 
member  holds,  and  has  so  instructed 
its  members,  that  it  is  a  sin  to  read 
the  books  prescribed ;  that  a  law  is 
not  unconstitutional  because  it  may 
prohibit  what  one  may  consci- 
entiously think  right,  or  require 
wnat  he  may  conscientiously  think 
wrong;  and  that  a  requirement 
by  this  committee  that  the  Protes- 
tant version  of  the  Bible  shall 
be  read  in  the  public  schools  by 
■the  scholars  who  are  able  to  read 
is  no  unconstitutional  provision, 
and  is  binding  on  all  the  members 
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of  the  school,  although  composed  of 
divers  religious  sects.  Whether  we 
care  to  go  as  far  as  this  or  not.  It 
certainly  affords  no  support  for  the 
majority. 

In  O'Connor  v.  Hendrick,  184  N. 
Y.  421,  7  L.R.A.(N.S.)  402.  77  N. 
E.  612.  6  Ann.  Cas.  432.  the  state 
superintendent  of  public  instruction 
had.  under  delegated  authority  from 
the  legislature,  made  a  rule  prohib- 
iting teachers  from  wearing  a  dis- 
tinct religious  garb  while  engaged 
in  the  work  of  teaching,  and,  the 
question  being  whether  this  rule 
was  reasonable,  it  was  held  that  he 
could  exercise  any  powers  the  legis- 
lature might,  and  that  it  might  re- 
quire all  teachers  to  wear  a  particu- 
lar garb  as  an  emblem  of  their  pro- 
fession, and  no  one  could  complain. 
Wherefore  this  regulation  was  a 
reasonable  one.  Now.  while  it  is 
perhaps  true  that  the  power  of  reg- 
ulation which  the  New  York  legis- 
lature gave  to  the  superintendent 
of  public  instruction  is  not  con- 
ferred upon  the  county  superin- 
tendent in  Iowa  as  an  original  pow- 
er, such  power  is  given  the  school 
boards,  and  it  must  follow  that,  this 
being  so,  what  the  school  board  does 
or  fails  to  do  in  this  regard  can  be 
regulated  on  appeal  to  the  county 
superintendent,  because  giving  such 
power  to  the  board  of  necessity 
sives  the  superintendent  jurisdic- 
tion to  regulate  that  power  on  ai^- 

In  Com.  v.  Herr,  299  Pa.  132.  78 
Atl.  68.  Ann.  Cas.  1912A,  422,  a 
statute  which  prescribed  the  wear- 
ing in  the  public  school  by  a  teacher 
of  any  dress,  etc.,  indicating  the 
fact  tiiat  such  teacher  is  an  adher- 
ent or  member  of  any  religious  or- 
der, etc.,  and  imposing  a  &ie  upon 
the  board  of  directors  permitting 
the  same,  is  held  not  to  be  violative 
of  constitutional  right  to  freedom  of 
conscience  and  religious  belief,  be- 
cause it  is  directed  against  actions, 
and  not  beliefs,  and  only  against  the 
acts  of  the  teachers  while  engaged 
in  the  performance  of  their  duties 
as  such. — something  which  the  leg- 
islature has  the  right  to  control. 


The  case  was  a  prosecution  of  the 
school  directors  for  failure  to  en- 
force this  statute.  Several  cases 
cited  for  the  opinion  do  sustain  the 
granting  of  injunctions.  But  it 
does  not  appear  that  statutes  gave 
power  in  the  premises  to  a  depart- 
ment of  public  instruction,  and  in 
each  of  them  the  practices  com- 
plained of.  and  not  the  support  of 
the  school,  was  enjoined.  See  Stev- 
enson V.  Hanyon,  4  Pa.  Dist.  R.  395 ; 
Herold  v.  Parish  Bd.  136  La.  1034, 
L.R.A.1915D,  941,  68  So.  116,  Ann. 
Cas.  1916A,  806;  Hysong  v.  Gal- 
litzin  School  Dist.  164  Pa.  629,  26 
L.R.A.  203,  44  Am.  St.  Rep.  632,  30 
Atl.  482.  AllI  can  find  in  Moore  t. 
Monroe,  64  Iowa.  367,  52  Am.  Rep. 
444.  20  N.  W.  475,  is  that  the  stat- 
ute as  it  stood  at  the  time  of  the  de- 
cision makes  it  a  matter  of  individ- 
ual option  with  school-teachers  as 
to  whether  they  will  use  the  Bible 
in  their  schoolroom,*  that  such  op- 
tion is  restricted  only  by  the  pro- 
visions that  no  pupil  shall  be  re- 
quired to  read  it  contrary  to  the 
wishes  of  his*  parent  or  guardian, 
and  that  such  option  is  not  in  con- 
flict with  the  Constitution.  The 
prayer  was  for  injunction  to  pre- 
vent the  reading  or  repeating  of 
passages  in  the  Bible.  It  certainly 
is  held  that  this  injunction  will  not 
lie.  although  it  is  not  put  upon  the 
express  ground  that  there  ia  ade- 
quate remedy  at  law.  It  is  said, 
arguendo,  that  there  is.  at  all 
events,  no  ground  for  enjoining  re- 
ligious exercises  in  the  public 
schools  where  it  does  not  appear 
that  attendance  thereupon  is  com- 
pulsory, and  that  the  burden  of 
taxation  is  thereby  increased. 

In  Jenkins  v.  Andover,  103  Mass. 
94,  it  is  held  that  a  town  may  not 
independently  of  statute  law  raise, 
and  by  reason  of  constitutional  pro- 
visions may  not  take  authority  by 
statute  to  raise,  by  taxation,  and 
appropriate  money  to  support  as  a 
public  school  a  school  founded  by  a 
charitable  bequest  which  vests  the 
order  and  superintendence  in  trus- 
tees who,  though  a  majority  of  them 
are  to  be  chosen  by  the  inhabi- 
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tants  of  the  town,  yet  are  limited  to 
be  members  of  certain  religious  so- 
cieties, wherefore  there  may  be  an 
injunction  restraining^  the  enforce- 
mait  of  a  vote  by  which  it  is  at- 
tempted to  raise  money  by  taxation 
to  appropriate  the  same  to  the  sup- 
port of  such  school.   It  should  not 
require  elaborate  argument  to  di»- 
tinguish  restraining  the  raising  of 
a  tax  for  the  support  of  what  is 
confessedly  not  a  public  school, 
either  in  form  or  substance^  and  an 
injunction  to  restrain  the  use  of 
money  already  raised  and  settling 
on  injunction  whether  certain  prac- 
tices make  a  parodiial  out  of  what 
was  a  public  school.  The  other  ci- 
tations involve  a  suit  to  collect  pub- 
lic money  for  school  aid  (Dakota 
Synod  v.  State,  2  S.  D.  366,  14 
L.R.A.  418,  50  N.  W.  632) ;  man- 
damus ordering  the   payment  of 
such  money  (Otken  v.  Lamkin,  56 
Miss.  758;  State  ex  rel.  Nevada 
Orphan  Asylum  v.  Hallock,  16  Nev. 
376) ;   mandamus   to   remove  a 
school  to  a  place  leased  as  ordered 
by  resolution  of  the  board  (Prono- 
vost  V.  Brunette,  36  N.  D.  288,  162 
N.  W.  300) ;  and  mandamus  to 
compel  desistance  from  objection- 
able practices  (People  ex  rd.  Ring 
V.  Board  of  Education,  245  111.  334, 
29  L.B.A.(N.S.)  442,  92  N.  E.  251, 
19  Ann.  Gas.  220;  State  ex  rel. 
Weiss  V.  District  Bd.  76  Wis.  177,  7 
L.R.A.  330,  20  Am.  St.  Rep.  41,  44 
N.  W.  967 ;  State  ex  rel.  Freeman  v. 
Scheve,  65  Neb.  853,  59  L.R.A.  927, 
91  N.  W.  846,  93  N.  W.  169.  In 
this  last,  the  fact  that  the  court  en- 
tertained an  application  for  manda- 
mus by  the  state,  running  to  the 
sdiool  board,  to  compel  it  to  have 
these  practices  discontinued,  demon- 
strates that  the  school  board  might 
efficiently  provide  a  remedy,  and 
therefore  demonstrates  that  failure 
to  do  so  makes  a  case,  not  for  the 
court,  but  for  the  departm^t  of 
public  instruction. 

ni.  It  has  been  demonstrated 
that  the  school  whose  means  of  life 
the  majority  proposes  to  cut  off  at 
the  root  is  still  in  form,  at  least,  a 
public  school ;  that  is  to  say,  no  ac- 
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tion  has  dissolved  it  and  declared  it 

to  be  a  parochial  school.  Its  ofiicers 
are  still  acting  on  authority  of  stat- 
ute. The  opinion  itself  says  that 
misusing  the  alleged  appropriation 
of  funds  is  an  act  which  is  being 
done  by  "the  defendants  in  their  of- 
ficial capacity."  I  have  pointed  out 
that  abating  the  evil  by  transplant- 
ing the  school  to  proper  quarters  is 
by  the  majority  left  to  the  disfa^ct 
board. 

Assume  the  practices  might  be 
enjoined,  and  that  is  still  diiferent 
from  enjoining  the  use  of  school 
money.  To  the  reasons  I  have  al- 
ready given  why  the  latter  should 
not  be  done,  it  may  be  added  that, 
if  the  pr€tetiee8  be  restrained,  de- 
sistence  will  automatically  end  the 
misuse  of  money.  But  where  the 
payment  of  support  money  is  re- 
strained because  of  the  practices, 
their  abandonment  would  still  leave 
the  injunction  in  force.  Enjoining 
the  practices  might  lead  to  some 
contempt  prosecutions  while  the 
school  was  going  on.  The  remedy 
sustained  here  stops  the  school  un- 
til, on  another  hearing,  it  is  proved 
that  the  practices  have  been  discon- 
tinued, and,  as  the  school  was  not 
going,  it  could  not  well  be  shown' 
that  it  was  being  properly  conduct- 
ed. The  difficulty  may  be  avoided 
by  obeying  the  legislative  will  and 
proceeding  before  the  department 
of  public  instruction. 

Ha  one  word,  where  the  use  of 
public  money  is  unlawful  only  be- 
cause certain  things  are  being  done 
by  school  ofiicers,  it  is  true  that 
stopping  the  money  will  stop  the 
doing  of  these  things.  Is  it  not  as 
true  that,  if  the  acts  are  stopped, 
the  use  of  the  money  will  not  be  un- 
lawful? I  have  stated  as  well  as  I 
am  able  why  I  think  it  better  to 
force  legalization  of  the  use  of  the 
money  by  stopping  the  acts  that 
make  the  use  unlawful  than  to  pre- 
vent the  unlawful  use  of  money  by. 
the  destruction  of  the  object  upon 
which  it  will  be  expended. 

I  think  we  should  reverse  on  the 
ground  that  injunction  to  stop, 
the  use  of  public  money  was  not  the, 
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proper  procedure,  because  there  is 
an  adequate  remedy  by  appeal  to 
the  department  of  public  instruc- 
tion. 

Preston,  Ch.  J.: 

My  views  in  regard  to  ttie  right 
of  appeal  to  the  school  authorities 
are  indicated  in  the  recent  case  of 


Hume  T.  Independent  School  Dist. 
180  Iowa,  1233,  164  N.  W.  188.  I 
concur  in  the  dissent  of  Justice 
Saiinger  in  so  far  as  it  holds  that 
there  is  an  adequate  remedy 
through  the  school  authorities,  and 
that  the  injunctive  remedy  will  not 
lie,  at  least  until  the  other  has  been 
exhausted. 


ANNCyrATION. 
SeclarinSwn  in  scboidt. 


I.  Scope  of  note,  866. 
n.  Beading  Bible  and  the  like: 

a.  Introductory,  866. 

b.  Mere  reading  of  Bible,  867. 

c  Reading  Bible  and  nying 
Lord's  Prayer,  871. 

d.  Teaching  Ten  Commandmenti, 
872. 

•.  Reading  Bible  and  dnj^ng 
hymns,  872. 

f.  Saying  prayers,  874. 

g.  Use  of  Bible  as  textbook,  876. 

h.  Use  of  textbodc  fbnnded  oa 

Bible,  876. 
1.  Resolution  prohibiting  reading 
of  Bible,  877. 
m.  Wearing  of  religions  garb  by  teach- 
er, 877. 

IV.  Public  aid  of  sectarian  school,  879. 
V.  Employment  of  sectarian  teacher, 
888. 

I.  Scopm  of  note. 
The  note  includes  all  cases  bearing 
in  any  way  on  sectarianism  in  schools, 
either  as  violative  of  constitutional 
or  statutory  provisions  or  as  passing 
on  any  phase  of  the  question  without 
reference  to  constitution  or  statute. 

IT.  JOeadtne  Bible  and  the  Ilfee. 

a.  IntroOaietorif, 

The  question  whether  the  reading 
from  any  version  of  the  Bible  in 
schools  violates  any  constitutional 
guaranty  or  inhibition  with  regard  to 
religious  liberty,  sectarianism,  or  the 
use  of  public  funds  in  the  aid  of  secta^ 
rian  purposes,  has  been  passed  on  in  a 
number  of  jurisdictions,  and  while, 
due  to  the  varying  constitutional  pro- 
visions invoked  as  prohibiting  such 
practices,  and  the  facts  in  each  case, 
there  would  appear  to  be  some  conflict, 
it  would  aeem  that,  as  between  sects  of 


VL  Use  of  church  or  seetariaa  buildiDg 

tor  acfaool,  884. 
VII.  Rdigiona  meeting  is  scihoolboiiae: 

a.  Um  permitted,  886. 

b.  Use  no!*  permitted,  889. 

c.  Rule  in  Connecticut,  890. 
VIII.  Miscellaneous,  890. 

IX.  Rule  in  Canada: 

a.  Introductory,  892. 

b.  Constitutional  proTisiona: 

1.  In  Manitoba,  893. 

2.  In  New  Bnuinriek,  896. 
8.  In  Ontario,  896. 

e.  Separate  schools: 

1.  Rights  of  ratepayer,  896. 

2.  Company  taxes,  898. 

3.  Miscellaneous,  901. 

d.  Teaching    Frraeh  language, 

90S. 

«.  Examination  of  teacher,  907. 

the  Christian  religion  at  least,  the 
question  is  whether  the  Bible-reading 
exercises  in  question  merely  empha- 
size fundamental  morality,  or  do  in 
fact  amount  to  religious  instaruction. , 
It  might  be  stated  as  a  broad  general 
rule,  deducible  from  the  cases,  that 
while  Bible  reading  and  exercises 
which  merely  tend  to  inculcate  fun- 
damental morality  in  the  pupils,  and 
quiet  them  for  their  studies,  are  not 
prohibited,  such  exercises  may  be  car- 
ried so  far  as  to  emphasize  the  teach- 
ings of  a  particular  sect  or  denomina- 
tion, and  thus  come  within  a  consti- 
tutional inhibition. 

The  cases  analyzed  on  the  facts  in 
accordance  with  this  principle  are 
practically  without  conflict,  with  the 
exception  of  jurisdictions  wherein 
the  religious  rights  of  non-Christian 
persons  have  been  discussed  and 
protected.  It  would  seem  tiiat  the  con- 


Digitized  by 


Google 


ANNO.— SECTARIANISM  IN  SCHOOLS. 


867 


sthutions  and  statutes  of  some  states 
recoenize  the  broad  principles  of 
Christianity,  at  least  as  a  system  of 
moral  teaching,  although  at  the  same 
time  prohibiting  sectarianism,  while 
in  other  jurisdictions,  on  broad  consti- 
tutional provisions,  the  rights  of  Jews 
and  nonbelievers  are  recognized  and 
protected  to  the  same  extent  as  the 
Christian  denominations  and  sects. 

The  cases,  however,  have  dealt 
Itrgaly  with  sectarianism  as  applied 
to  Christianity,  the  objection  to  Bible 
reading  and  religious  exercises  being 
usually  based  on  the  differences  be- 
tween the  Douai  version  of  the  Bible 
used  by  the  Roman .  Catholic  Church, 
and  the  King  James  version  generally 
used     the  Protestant  churches. 

b.  Mere  reading  of  Bible, 
It  has  been  held  that  the  mere  read- 
ing of  selections  from  the  Bible,  in 
the  King  James  version  tiiereof,  in 
schools,  without  commctnt  by  the 
tcftchers,  does  not  of  itself  violate  any 
constitntional  prohibition  of  sectarian- 
ism or  interference  with  religious  free- 
dom. Hackett  v.  Brooksville  Graded 
School  Dist.  (1906)  120  Ky.  608,  69 
Ut.A.  692,  117  Am.  St.  Rep.  699,  87 
S.  W.  792,  9  Ann.  Cas.  86;  Donahoe  v. 
Biehards  (1854)  88  Me.  879,  61  Am. 
Dee.  266;  State  ex  rd.  Freeman 
Seheve  (1902)  65  Neb.  863,  59  L.R.A. 
927,  91  N.  W.  846,  motion  for  rehear- 
ing  overruled  in  (1908)  65  Neb.  876, 
59  LJI.A.  932,  93  N.  W.  169;  Curran  v. 
White  (1898)  22  Pa.  Co.  Ct.  201 ;  Hart 
T.  School  Dist.  (1885)  2  Lane.  Law 
Rev.  (Pa.)  346;  Stevenson  v.  Hanyon 
(1898)  7  Pa.  Dist.  R.  585.  See  also 
Koore  v.  Monroe  (1884)  64  Iowa,  867. 
52  Am.  Rep.  444,  20  N.  W.  476,  re- 
viewed infra,  II.  e. 

Thus,  in  Hackett  v.  Brooksville 
Graded  School  Dist.  (Ky.)  supra,  it 
was  held  that  the  King  James  trans- 
lation of  the  Bible  is  not  of  itself  a 
sectarian  book;  that  the  reading  there- 
of in  a  school,  without  note  or  com- 
ment from  the  teachers,  was  not  sec- 
tarian instmction;  and  that  such  use 
of  the  Bible  did  not  make  the  school- 
house  a  house  of  religious  worship, 
since  to  be  sectarian  the  book  itself 
nrnst  teach  the  peculiar  dogmas  of  a 
eect,  as  such,  and  not  merely  be  so 


comprehensive  as  to  include  them  by 
the  partial  interpretation  of  its  adher- 
ents, and  since  a  book  ia  not  sectarian 
merely  because  it  ia  edited  or  com- 
piled by  those  of  a  peculiar  sect. 

And  in  Stevenson  v.  Hanyon  (Pa.) 
supra,  it  was  held  that  reading  por- 
tions of  the  Bible  in  either  the  Douai 
or  the  King  James  version  as  a  part 
of  the  daily  opening  exercises  of  a 
public  school,  without  comment  there- 
on by  the  teachers  did  not  constitute 
sectarian  instruction  within  a  consti- 
tutional provision  (art  10,  §  3)  that 
money  raised  for  the  support  of  pub- 
lic schools  shall  not  be  used  for  the 
support  of  any  sectarian  schools,  or 
another  provision  that  "no  money 
raised  for  the  support  of  the  public 
schools  of  the  commonwealth  shall  be 
appropriated  to  or  used  for  the  sup- 
port of  any  sectarian  school.*'  The 
court  said:  "In  a. state  where  Chris- 
tianity seems  to  pervade  its  laws,  cus- 
toms, and  institutions  to  such  a  * 
universal  extent,  can  it  be  said  for  a 
moment  that  the  reading  of  the  Bible 
in  the  public  schools,  without  com- 
ment, is  sectarian  instruction,  or  that 
such  an  act  violates  the  rights  of  con- 
science, or  is  in  derogation  of  any 
constitutional  principle?  We  decided- 
ly think  not  We  do  not  understand 
how  the  reading  of  the  Bible  in  the 
public  schools  can  be  termed  sectarian 
instruction.  The  Bible  is  not  a  sec- 
tarian book.  On  its  broad  foundation 
Christianity  rests.  Without  it  there 
is  no  Christianity.  This  proposition 
is  recognized  by  every  division  of 
Christendom  throughout  the  whole 
world.  It  is  not  the  book  of  any  seci. 
Our  attention  is  called  to  the  fact  that 
there  are  two  versions  of  the  Holy 
Scriptures,  the  Douai  and  the  King 
James  version,  and  that  they  differ  in 
many  particulars.  The  study  of  these 
differences  is  interesting  to  the  theo- 
logian and  the  Bible  scholar.  We  have 
noted  over  fifty  points  of  difference, 
some  minor  and  some  important,  but 
they  do  not  concern  us.  The  Bible  in 
either  version  is  substantially  and  es- 
sentially the  same  book.  The  follow- 
ing definition  of  the  word  'sect,'  tak- 
en from  the  Standard  Dictionary,  is  as 
good  as  any  we  have  seen :  'A  body  of 
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persons  distinguished  by  peculiarities 
of  faith  and  practice  from  other  bodies 
adhering  to  the  same  general  system. 
Specifically,  the  adherents,  collective- 
ly*  of  a  particular  creed  or  confession ; 
a  denomination;  communion;  as  the 
Presbyterian  sect;  the  various  sects 
of  Jews,  Mohammedans,  or  Christians.' 
The  assertion  that  the  Bible  in  either 
version  is  a  sectarian  book  borders  on 
sacrilege,  and  this  phase  of  the  ques- 
tion deserves  no  further  consideration 
at  oar  hands.  .  .  .  The  reading  of 
the  Bible  may  also  be  allowed,  and 
even  commended,  from  a  standpoint 
which  does  not  involve  the  question  of 
sectarian  instruction  nor  the  rights  of 
conscience.  It  is  conceded  by  men  of 
all  creeds  that  the  Bible  teaches  the 
highest  morality."  See  Stevenson  v. 
Hanyon  (Pa.)  supra,  cited  infra,  II.  e 
(the  same  case  on  demurrer  to  the 
petition). 

So,  in  Donahoe  v.  Richards  (1864) 
'  88  He.  379,  61  Am.  Dec.  256,  it  was 
held  that  the  use  of  the  Bible  as  a 
reading  book  in  the  public  schools  did 
not  violate  a  constitutional  provision 
(art  1,  §  3)  reading  in  part,  "No  one 
shall  be  hurt,  molested  or  restrained 
in  his  person,  liberty  or  estate,  for 
worshiping  God  in  the  manner  and 
'season  most  agreeable  to  the  dictates 
of  his  own  conscience,  nor  for  his 
religious  professions  or  sentiments, 
providing  he  does  not  disturb  the  pub- 
lic peac^  nor  obstruct  others  in  their 
religious  worship;**  or  a  provision  . 
"that  no  subordination  nor  preference 
of  any  sect  or  denomination  to  anotiier 
shall  ever  be  established  by  law." 

An  injunction  to  prevent  the  read- 
ing of  the  King  James  version  of  the 
Bible  in  tiie  public  schools,  by  author- 
ity of  school  directors,  was  denied  in 
Hart  V.  School  Dist  (1885)  2  Lane. 
L.  Rev.  (Pa.)  346. 

In  State  ex  rel.  Freeman  v.  Scheve 
(1902)  65  Neb.  853,  59  L.R,A.  927,  91 
N.  W.  846,  motion  for  rehearing  over- 
ruled in  (1903)  65  Neb.  876,  69  L.R.A. 
932, 98  N.  W.  169.  it  was  held  that  the 
use  of  the  Bible  in  either  version  in 
the  public  schools  was  not  forbidden 
either  by  Constitution  or  statute,  and 
the  courts  may  not  declare  its  use  un- 
lawful because  it  is  possible  or  prob- 


able that  those  who  use  it  will  misuse 
the  privilege  by  attempting  to  prop- 
agate their  own  peculiar  theological 
or  ecclesiastical  views  and  opinions; 
the  question  wliether  it  is  prudent  or 
politic  to  permit  Bible  reading  in  the 
public  schools  being  one  for  the  school 
authorities  to  determine,  but  the 
courts  may  rightfully  intervene  where 
legitimate  use  has  degenerated  into 
abus^  so  that  the  queatloii  whether 
the  practice  of  Bible  reading  has  taken 
the  form  of  sectarian  instruction  in  a 
particular  case  is  a  question  for  the 
courts  upon  evidence,  so  it  cannot  be 
presumed  that  the  law  has  been  violat- 
ed, but  the  alleged  violation  must  in 
every  instance  be  established  by  com- 
petent proof.  The  court  said:  "The 
decision  does  not  go  to  the  extent  of 
entirely  excluding  the  Bible  from  the 
public  schools.  It  goes  only  to  the 
extent  of  denying  the  right  to  use  it 
for  the  purpose  of  imparting  sectarian 
inatruction.  The  pith  of  the  opinion 
is  in  the  syllabus,  which  declares  that 
'exercises  by  a  teacher  in  a  public 
school  building  in  school  hours,  and  in 
the  presence  of  the  pupils,  consisting 
of  the  reading  of  passages  from  the 
Bible,  and  in  the  singing  of  songs  and 
hymns,  and  offering  prayer  to  the 
Deily  in  accordance  witii  Uie  doctrines, 
beliefs,  customs,  or  usages  of  secta- 
rian churches  or  religious  organiza- 
tions, is  forbidden  by  the  Constitu- 
tion of  this  state.'  Certainly,  the 
Iliad  may  be  read  in  the  schools  with- 
out inculcating  a  belief  in  the  Olympic 
divinities,  and  the  Koran  may  be  read 
without  teaching  the  Moslem  faith. 
Why  may  not  the  Bible  also  be  read 
without  indoctrinating  children  in  the 
creed  or  dogma  of  any  sect?  Its  con- 
tents are  largely  historical  and  moral ; 
its  language  is  unequaled  in  puri^ 
and  elegance;  its  style  has  never  been 
surpassed;  among  the  classics  of  our 
literature  it  stands  pre-eminent.  It 
has  been  suggested  that  the  English 
Bible  is,  in  a  special  and  limited  sense, 
a  sectarian  book.  To  be  sure  tiiere 
are.  according  to  the  CaUiolic  claim, 
vital  points  of  difference  with  refract 
to  faith  and  morals  between  it  and 
the  Douai  version.  In  a  Pennsylvania 
case  cited  by  counsel  for  respondents. 
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the  author  of  the  opinion  sa^s  that  he 
noted  over  fifty  points  of  differer.ce 
between* the  two  versions, — some  of 
them  important  and  others  trivial. 
Theae  differences  constitute  the  basis 
of  some  of  the  peculiarities  of  faith 
and  practice  that  distinguish  Cathol- 
icism from  ProtestantiBm  and  make 
the  adherents  of  each  a  distinct  Chris- 
tian sect  But  the  fact  that  the  King 
James  translation  may  be  used  to  in- 
cnlcate  sectarian  doctrines  affords  no 
presumption  that  it  will  foe  so  used." 

In  Curran  v.  White  (1998)  22  Pa. 
Co.  Ct  201,  a  petition  for  mandamus, 
it  was  contended  by  the  plaintiff  tax- 
pajers,  who  were  Roman  Catholics, 
tbat  the  practiee  of  reading  the  King 
James  version  of  the  Bible  in  schools 
was  a  violation  of  the  Constitution 
(art  1,  §  3).  The  court  found  it  un- 
necessary to  express  an  opinion  on  the 
constitutional  question,  having  dis- 
posed of  the  case  on  the  ground  that 
mandamus  was  not  the  prop^  remedy 
to  etmqiel  the  school  directors  to  cause 
tte  teachers  to  discontinue  such  exer- 
cises, but  referred  to  two  cases  decid- 
ed hy  common  pleas  judges,  who  held 
that  the  reading  of  the  Bible,  whether 
tlie  King  James  or  the  Douai  version, 
as  a  part  of  tiie  opening  exercises  of 
the  public  schools,  was  not  in  contra- 
TOition  of  any  conatitational  provt- 
rioa. 

A  resolution  of  the  school  author- 
ities requiring  or  permitting  tiie  Bible 
to  be  read  in  the  schools  is  not  neces- 
sarily a  violation  of  any  constitutional 
provision,  if  done  mer^y  for  the  pur- 
pose of  inculcating  moralily*  uid  not 
with  a  view  to  sectarian  instruction. 
Com.  ex  rel.  Wall  v.  Cooke  (1859)  7 
Am.  L.  Reg.  (Mass.)  417;  Spiller  v. 
Vobnm  (1866)  12  Allen  (Mass.)  127; 
Nessle  v.TIum  (1894)  1  Ohio  N.  P. 
140,  2  Ohio  S.  &  C.  P.  Dec.  60.  See 
also  UcGormick  v.  Burt  (1880)  95  lU. 
26S,  86  Am.  Rep.  16S.  And  see  Church 
V.  Bullock  (1908)  104  Tex.  1, 16  L.R.A. 
(N.S.)  860,  109  S.  W.  115,  affirming 
(1907)  —  Tex.  Civ.  App.  — .  100  S.  W. 
1025,  reviewed  infra,  II.  c. 

Thus,  a  regulation  of  a  school 
board,  requiring  that  a  portion  of  the 
Bible  shall  be  read  as  an  opening  ex- 
ercise of  the  school,  does  not  violate 


a  constitutional  provision  that  "no 
person  shall  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship, 
or  maintain  any  form  of  worship 
against  his  consent;"  or  a  provision 
that  no  religious  or  other  sect,  or 
sects,  shall  ever  have  any  exclusive 
right  to,  or  control  of,  any  part  of  tiie 
school  funds  of  the  state;  such  regula- 
tion being  exclusively  within  the  ju- 
risdiction of  the  school  board.  Nessle 
v.  Hum  (1894)  1  Ohio  N.  P.  140,  2 
Ohio  S.  &  C.  P.  Dec.  60. 

In  Spiller  v.  Wobum  (1866)  12 
Allen  (Mass.)  127,  it  was  held  that  the 
public  school  conunittee  did  not  ex- 
ceed its  statutory  authority  in  passing 
an  order  that  the  Bible  should  be  read 
and  a  prayer  offered  at  the  opening  of 
the  schools  in  the  morning  of  each 
day,  since  no  more  appropriate  method 
could  be  adopted  of  keeping  in  the 
minds  of  both  teachers  and  scholars 
that  one  of  the  chief  objects  of  ed- 
ucation is  to  impress  on  the  minds  of 
children  and  youth  the  principles  of 
piety  and  justice,  and  a  regard  for 
truth.  It  was  said,  however,  that  an 
order  or  regulation  of  the  school  com- 
mittee requiring  pupils  to  conform  to 
any  religious  rite  or  observance,  or  to 
go  through  with  any  religious  forms 
or  ceremonies  whidi  were  inconsis- 
tent with  or  contrary  to  their  religious 
convictions,  would  be  a  violation  of 
the  spirit  of  the  constitutional  provi- 
sion (pt  1,  art.  2)  which  provides  that 
no  one  shall  be  hurt  or  molested  in  his 
person,  liberty,  or  estate  for  worship- 
ing God  in  the  manner  and  season 
most  agreeable  to  the  dictates  of  his 
own  conscience;  and  it  would  also  be 
inconsistent  with  the  plain  intention  of 
the  legislature  in  providing  that  no  one 
shall  be  excluded  from  a  public  school 
on  account  of  religious  opinions  (Cren. 
Stat  chap.  41,  §  9) :  and  in  requiring 
that  the  daily  reading  of  the  Bible  in 
public  schools  shall  be  without  written 
note  or  oral  comment;  and  in  provid- 
ing that  no  pupil  shall  be  called  on  to 
read  any  particular  version,  whose 
parent  or  guardian  shall  declare  that 
he  has  conscientious  scruples  against 
allowing  him  to  read  therefrom  (Stat 
1862,  chap.  57). 

The  validity  of  a  statute  or  regula- 
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tions  of  the  school  authorities  provid- 
ing for  the  use  of  the  Bible  in  public 
schools  depends  in  some  measure  on 
the  purpose  for  which  it  is  used,  and 
the  constitutional  jruaranty  of  reli- 
gious liberty  is  not  infringed  by  read- 
ing the  Bible  in  school  for  the  purpose 
of  inculcating  morality,  and  not  for 
sectarian  instruction.  Com.  ex  rel. 
Wall  V.  Cooke  (Hassl)  supra. 

In  HcCoimick  v.  Burt  (HI.)  supra, 
it  appeared  that  the  plaintiff  was  sus- 
pended by  the  school  directors  for  the 
nonobservance  of  a  rule  allowing 
teachers  to  read  as  an  opening  exer- 
cise every  morning,  not  occupying 
more  than  fifteen  minute,  a  chapter 
from  the  King  James  translation  of 
the  Bible,  no  pupil  being  required  to 
be  present  at  or  participate  in  such 
exercise,  but  while  such  exercise  was 
being  conducted  every  pupil  was  re- 
quired to  lay  aside  his  books  and  re- 
main quiet.'  The  plaintiff,  a  Catholic 
pupil  failed  to  observe  the  rule,  which 
was  alleged  to  be  void  as  interfering 
with  the  religious  convictions  of  him- 
self and  his  father.  The  absence  of 
an  averment  in  the  declaration  that 
the  directors  had  acted  either  wanton- 
ly or  maliciously  was  held  to  be  a  fatal 
defect. 

However,  in  at  least  two  jurisdic- 
tions it  has  been  held  that  reading 
the  Bible  in  schools  results  in  secta- 
rian instruction,  and  violates  the  con- 
stitutional right  to  the  enjoyment  of 
religious  liberty,  of  Jews  and  other 
non-Christian  peoples.  People  ex  rel. 
Ring  V.  Board  of  Education  (1910)  246 
ni.  834,  29  L.R.A.(N.S.)  442,  92  N.  ^. 
251,  19  Ann.  Gas.  220;  Herold  t.  Par- 
ish Bd.  (1916)  136  La.  1034,  L.R.A. 
1915D,  941,  68  So.  116,  Ann.  Cas.  1916A, 
806.  See  also  State  ex  rel.  Weiss  v. 
District  Bd.  (1890)  76  Wis.  177,  7 
L.R.A.  330, 2  Am.  St.  Rep.  41,  44  N.  W. 
967,  reviewed  infra,  n.  g. 

Thus,  in  People  ex  rel.  Ring  v. 
Board  of  Education  (IlL)  supra,  it  was 
held  that  the  reading  of  the  King 
James  version  of  the  Bible  in  schools 
constitutes  sectarian  instruction  in 
that  it  requires  Catholic  children  to 
use  a  prayer  taught  by  another  sect, 
and  that  the  Bible  is  a  sectarian  book 
as  to  the  Jew  and  every  believer  in 


any  religion  otiier  than  the  Christian 
religion,  and  as  to  those  who  are  he. 
reticsl  or  who  hold  beliefs  that  are  not 
regarded  as  orthodox,  and  thereby 
violates  the  constitutional  provision 
(art.  8,  §  3)  prohibiting  the  appropria- 
tion of  any  public  fund  in  aid  of  any 
sectarian  purpose.  The  court  said: 
"There  are  many  sects  of  Christians, 
and  their  differences  grow  out  of  their 
differing  construction  of  varions  ports 
of  the  Scriptures, — ^the  different  coin 
elusions  drawn  as  to  the  effect  of  the 
same  words.  The  portions  of  Scrip- 
ture which  form  the  basis  of  these  sec- 
tarian differences  cannot  be  thought* 
fully  and  intelligently  read  without 
impressing  the  reader,  favorably  or 
otherwise,  witii  reference  to  the  doc- 
trines supposed  to  be  derived  from 
them.  .  .  .  It  is  true  that  this  is 
a  Christian  state.  The  great  majority 
of  its  people  adhere  to  the  Christian 
religion.  No  doubt  this  is  a  Protest- 
ant state.  The  majority  of  its  people 
adhere  to  one  or  another  of  the  Prot- 
estant denominations.  But  the  law 
knows  no  distinction  between  llie 
Christian  and  the  pagan,  the  Prot- 
estant and  the  Catholic.  All  are  cit- 
izens. Their  civil  rights  are  precisely 
equal.  The  law  cannot  see  religious 
differences,  because  the  Constitution 
has  definitely  and  completely  excluded 
religion  from  the  law's  contemplation 
in  considering  men's  rights.  There 
can  be  no  distinction  based  on  religion. 
The  state  is  not,  and  under  oar  Con- 
stitution cannot  be,  a  teacher  of  re- 
ligion. All  sects,  religious  or  even 
antireligious,  stand  on  an  equal  foot- 
ing. They  have  the  same  rights  of 
citizenship,  without  discrimination. 
The  public  school  ia  supported  by  the 
taxes  which  each  citizen,  regardless 
of  his  religion  or  his  lack  of  it,  is  com- 
pelled to  pay.  The  'school,  like  the 
government,  is  simply  a  civil  institu- 
tion. It  is  secular  and  not  religious  in 
its  purposes.  The  truths  of  the  Bible 
are  the  trutiis  of  religion,  which  do 
not  come  within  the  province  of  the 
public  school.  No  one  denies  their  im- 
portance. No  one  denies  that  they 
should  be  taught  to  the  youth  of  the 
state.  The  Constitution  and  the  law 
do  not  interfere  with  such  teaehins. 
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bat  th^  do  banish  theological  pole- 
mics from  the  schools  and  the  school 
districts.  This  is  done,  not  from  any 
hostility  to  religion,  but  because  it  is 
DO  part  of  the  duty  of  the  state  to 
teach  religion, — ^to  take  the  money  of 
all,  and  apply  it  to  the  teaching  the 
children  of  all  the  religion  of  a  part, 
only.  Instruction  in  religion  must  be 
volQntaty.  Abundant  means  are  at 
liand  for  all  who  seek  such  instruction 
for  themselves  or  their  children.  Or^ 
ganizations  whose  purpose  is  the 
spreading  of  religious  knowledge  and 
instruction  exist,  and  many  individ- 
uals, in  connection  with  such  organ- 
izations and  independently,  are  de- 
voted to  that  work.  Religion  is  taught, 
and  should  be  taught,  in  the  churches, 
Sunday  'schools,  parochial  and  other 
charcfa  schools,  and  religious  meet- 
ings. Parents  should  teach  it  to  their 
children  at  home,  where  its  truths  can 
be  most  effectively  enforced.  Religion 
does  not  need  an  alliance  with  the 
state  to  encourage  its  growth.  The 
law  does  not  attempt  to  enforce  Chris- 
tianity.  Christianity  had  its  begin- 
ning and  grew  under  oppression. 
Where  It  has  depended  upon  the  sword 
of  civil  authority  for  its  enforcement 
it  has  been  weakest.  Its  weapons  are 
moral  and  spiritual,  and  its  power  is 
not  dependent  upon  the  force  of  a 
niajori^.  It  asks  Irom  the  civil  gov- 
enunent  only  impartial  protection,  and 
concedes  to  every  other  sect  and  re- 
ligion the  same  impartial  civil  right." 

In  Herold  v.  Parish  Bd.  (La.)  supra, 
it  was  held  that  opening  exercises,  con- 
sisting of  reading  from  the  King 
James  version  of  the  Bible,  without 
note  or  comment,  and  the  offering  of 
the  Lord's  Prayer,  amounted  to  re- 
lis:iou8  Christian  instruction  in  viola- 
tion of  the  constitutional  provisions 
that  (art.  4)  "every  person  has  the 
natural  right  to  worship  God,  accord- 
ing to  the  dictates  of  his  conscience, 
and  no  law  shall  be  passed  respecting 
an  establishment  of  religion"  and  (5 
S3)  that  "no  money  shall  ever  be  taken 
from  the  public  treasury,  directly  or 
indirectly,  in  aid  of  any  church,  sect 
or  denomination  of  religion,  or  in  aid 
of  any  priest,  preacher,  minister  or 
teacher  thereof,  as  such,  and  no  pref- 


erence shall  ever  be  given  to,  or 
any  discrimination  made  against,  any 
church,  sect  or  creed  of  religion,  or 
any  form  of  religious  faith  or  wor- 
ship." By  permitting  "lessons  and 
truUis''  to  be  read  or  taught  from  the 
New  Testament,  particularly  concern- 
ing the  Son  of  God  and  His  resurrec- 
tion from  the  dead,  etc.,  such  instruc- 
tion was  held  to  give  a  preference  to 
the  children  of  Christian  parents,  and 
to  discriminate  against  the  children  of 
Jews,  who  are  guaranteed  the  natural 
right  to  worship  God  according  to  the 
dictates  of  conscience. 

c.  Beading   Bfbte   and   aoyfiHr  Zerd's 
Prayer, 

So  it  has  been  held  that  reading  the 
Bible  and  repeating  the  Lord's  Prayer 
do  not  come  within  any  constitutional 
inhibition,  of  sectarianism  or  inter- 
ference with  religious  Uberly.  Billard 
V.  Board  of  Education  (1904)  69  Kan. 
63,  66  L.R.A.  166, 106  Am.  St  Rep.  148, 
76  Pac.  442,  2  Ann.  Cas.  521;  Church 
V.  Bullock  (1907)  —  Tex.  Civ.  App.  — , 
100  S.  W.  1025,  affirmed  in  (1908)  104 
Tex.  1,  16  L.R.A(N.S.)  860,  109  S.  W. 
lis.  And  see  the  reported  case 
(Knowlton  v.  Baumhovek,  ante,  841). 

Thus,  in  Billard  v.  Board  of  Educa-  ' 
tton  (Kan.)  supra,  it  was  held  that  the 
repetition  of  the  Lord's  Prayer  and 
the  Twenty-third  Psalm  from  the 
Bible  as  a  morning  exercise,  without 
comment  or  remark,  for  the  purpose 
of  quieting  pupils  and  preparing  them 
for  their  daily  studies,  was  not  a  form 
of  religious  worship  or  the  teaching 
of  sectarian  or  religious  doctrine,  and 
did  not  violate  constitutional  provi- 
sions (Bill  of  Rights,  §S  7  and  8)  as 
follows:  "The  right  to  worship  God 
according  to  the  dictates  of  conscience 
shall  never  be  infringed ;  nor  shall  any 
person  be  compelled  to  attend  or  sup- 
port any  form  of  worship;  nor  shall 
any  control  of  or  interference  with  the 
rights  of  conscience  be  permitted. 
.  .  *T^o  religious  sect  or  sects 
shall  ever  control  any  part  of  the  com- 
mon-school or  university  funds  of  the 
state."  Neither  did  it  violate  a  stat- 
ute (Gen.  Stat.  1901,  §  6284)  provid- 
ing: "No  sectarian  or  religious  doc- 
trine shall  be  taught  or  inculcated  in 
any  of  the  public  schools  of  the  city ; 
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but  nothing  in  this  section  shall  be 
construed  to  prohibit  the  reading  of 
the  Holy  Scriptures." 

In  Church  v.  Bullock  (Tex.)  supra, 
it  appeared  that  the  opening:  exercises 
in  schools,  prescribed  by  the  city 
school  superintendent  by  virtue  of  a 
'resolution  of  the  school  board,  con- 
sisted of  a  reading  of  selected  pas- 
sages from  the  King  James  version  of 
the  Bible,  without  comment,  explana- 
tion, or  interpretation;  the  recital  of 
the  Lord's  Prayer,  in  which  the  pupils 
were  invited,  but  not  required,  to  join ; 
and  the  singing  of  patriotic  and  othel: 
songs  found  in  the  school  music' books. 
The  only  requirement  enforced  was 
that  the  pupils  should  be  present  and 
during  the  exercises  behave  in  an  or- 
derly manner,  the  pupils  being  re- 
quested, but  not  required,  to  bow  the 
head  durinir  the  Lord's  Prayer.  These 
exercises  were  held  not  to  convert  the 
schoolroom  into  a  place  of  worship 
within  the  meaning  of  a  constitutional 
provision  (art.  1,  §  6)  that  "no  man 
shall  be  compelled  to  attend,  erect  or 
support  any  place  of  worship  or  to 
maintain  any  ministry  against  his  con- 
sent." Neither  did  the  exercises  ren- 
der the  public  schools  "sectarian" 
within  the  intent  and  meaning  of  con- 
stitutional provisions  (art.  1,  §  7) 
that  "no  money  shall  be  appropriated 
or  drawn  from  the  treasury  for  the 
benefit  of  any  sect  or  religious  society, 
theological  or  religious  seminary;  nor 
shall  property  belonging  to  the  state 
be  appropriated  for  any  such  pur- 
poses;" and  (art.  1,  §  6)  that  none  of 
the  money  of  the  school  fund  shall 
"ever  be  impropriated  to,  or  used  for 
the  support  of,  any  sectarian  school." 
Neither  did  the  exercises  convert  the 
public  schools  into  a  sect,  religious 
society,  or  theological  or  religious 
seminary  within  the  intent  of  the  Con- 
stitution (art  1,  §  7),  since  it  is  only 
where  a  school  or  institution  has  a  dis- 
tinctive denominational  name,  descrip- 
tive or  indicative  of  the  fundamental 
doctrines  of  the  sect  to  which  it  be- 
longs, or  is  under  exclusive  control 
of  a  sect  having  such  name,  and,  by  a 
course  of  instruction  excluding  all 
others,  fieeks  to  inculcate  its  tenets 
alone,  that  it  becomes  sectarian. 


However,  see  People  ex  rel.  Ring  v. 
Board  of  Education  (1910)  245  111. 
334,  29  L.R.A.(N.S.)  442,  92  N.  E.  251, 
19  Ann.  Cas.  220,  reviewed  supra,  11.  b. 

In  the  reported  case  (Knowlton  v. 
Baumhover,  ante,  841)  it  is  held  that 
the  reading  of  the  Bible  in  any  ver- 
sion, or  the  use  of  the  Lord's  Prayer, 
in  schools,  is  not  illegal,  and  does  not 
violate  the  constitutional  provision 
against  taxation  for  the  support  or 
maintenance  of  a  house  of  worship. 

d.  Teaching  Ten  Commandmentm. 

The  teaching  of  the  Ten  Command- 
ments in  schoois  does  not  .violate  any 
constitutional  prohibition  of  secta- 
rianism or  interference  with  religious 
liberty,  Pfeiffer  v.  Board  of  Educa- 
tion (1898)  118  Mich.  560,  42  L.R.A. 
536,  77  N.  W.  250;  Com.  ex  rel.  Wall  v. 
Cooke  (1859)  7  Am.  L.  Reg.  (Mass.) 
417. 

Thus,  in  the  case  first  cited,  it  was 
held  that  the  reading  of  extracts  from 
the  Bible,  emphasizing  the  moral  pre- 
cepts of  the  Ten  Commandments,  as 
a  supplemental  textbook  which  was 
used  at  the  close  of  the  school  session, 
and  from  which  any  pupil  might  be 
excused  on  the  application  of  parent 
or  guardian,  did  not  violate  a  constitu- 
tional provision  that  no  person  shall 
be  compelled  to  attend  or  support  any 
place  of  religious  worship,  or  to  pay 
taxes  for  the  support  of  any  minister 
of  the  gospel,  or  teacher  of  religion. 

And  in  Com.  ex  rel.  Wall  v.  Cooke 
(Mass.)  supra,  it  was  held  that  a  rule 
of  a  school  committee  requiring  pupils, 
among  other  things,  to  learn  the  Ten 
Commandments  and  repeat  them  once 
a  week,  was  not  a  violation  of  a  con- 
stitutional provision  which  secures  to 
the  citizen  liberty  of  conscience  and 
worship. 

0.  Reading  Bible  and  singing  hvmnm. 

Morning  exercises  in  public  schools, 
consisting  of  reading  from  the  Bible 
and  singing  hymns,  has  been  held  to 
be  a  violation  of  the  constitutional 
provision  against  the  use  of  money 
raised  for  the  support  of  schools,  in 
the  aid  or  support  of  sectarian  schools 
or  purposes.  People  ex  rel.  Ring  v. 
Board  of  Education  (1910)  246  lU.  384, 
29  L.R.A.  (N.S.)  442,  92  N.  E.  261.  Id 
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Ann.  Cas.  220;  State  ex  rel.  Freeman 
V.  Scheve  (1902)  65  Neb.  853,  59 
UtA  927,  91  N.  W.  846,  motion  for 
rehearing  overruled  in  (1903)  66  Neb. 
876,  59  L.RJL  932,  93  N.  W.  169;  Ste- 
venson T.  Hanyon  (1895)  4  Pa.  Dist. 
R.  395.  Compare  North  t.  University 
of  Illinois  (1891)  187  lU.  296,  27  N.  E. 
54. 

Thus,  in  People  ex  rel.  Ring  v.  Board 
of  Education  (lU.)  supra,  it  was  held 
that  requuinff  the  children  of  a  school 
to  listen  to  the  reading  of  the  King 
James  version  of  the  Bible,  and  join 
in  repeating  the  Lord's  Prayer  in  the 
language  used  in  that  version,  and  in 
the  singing  of  hymns,  violated  a  pro- 
vision of  the  state  Constitution  guar- 
anteeing "the  free  exercise  and  enjoy- 
ment of  religious  profession  and  wor- 
ship, vithout  discrimination,"  since 
snch  exercises  were  the  ordinary 
forms  of  worship  usually  practised 
Protestant  Christian  denominations, 
the  court  saying:  "If  these  exercises 
of  reading  the  Bible,  joining  in  prayer, 
and  in  the  singing  of  hymns  were  per- 
formed in  a  church,  there  would  be  no 
doabt  of  their  religious  character,  and 
that  eharactor  is  not  changed  by  the 
place  of  their  performance.  If  the  pe- 
titioner's  children  are  required  to  join 
in  the  acta  of  worship,  as  alleged  in 
the  petition,  against  their  consent  and 
against  the  wishes  of  their  parents, 
they  are  deprived  of  the  freedom  of 
religious  worship  guaranteed  to  them 
by  the  Constitution.  The  wrong  arises, 
not  out  of  the  particular  version  of 
the  Bible  or  form  of  prayer  used, — 
whetiier  that  found  in  Douai  or  the 
King  James  version, — or  the  particu- 
lar  songs  sung,  but  out  of  the  com- 
pulsion  to  join  in  any  form  of  wor- 
ship. The  free  enjoyment  of  religious 
worship  includes  freedom  not  to  wor- 
ship." 

In  Stevenson  v.  Hanyon  (1895) 
(Pa.)  supra,  it  was  held  that  a  peti- 
tion which  alleged  that  at  the  opening 
of  a  school  religious  exercises  were 
held  according  to  the  form  of  worship 
of  the  Methodist  Episcopal  Church, 
with  responsive  readings  from  the  King 
James  veraion  of  the  Bible,  the  pupils 
being  required  to  memorize  certain 
portions  of  the  Scripture,  the  exercises 


being  closed  by  singing  hymns  from 
^e  Protestant  hymn  books,  disclosed 
a  violation  of  a  constitutional  prohibi- 
tion (art.  10,  §  2)  that  no  money  raised 
for  the  support  of  the  public  schools 
shall  be  used  for  the  support  of  any 
sectarian  school.  The  court  said : 
"The  defendants  having  demurred  to 
the  bill  of  complaint,  we  must,  under 
the  well-established  rule  of  pleading, 
treat  the  allegations  contained  in  the 
bill  as  if  they  were  true.  The  only 
question  left  for  consideration,  there- 
fore, is  simply  and  purely  one  of  law, 
and  on  that  question  there  is  no  room 
for  doubt.  It  is  too  plain  for  argument 
i^at  denominational  religious  exer- 
cises and  instruction  in  sectarian  doc- 
trine have  no  place  in  our  system  of 
common-school  education.  They  are 
not  only  not  autiiorized  by  any  law, 
common  or  statutory,  but  are  express- 
Ij  prohibited  and  forbidden  by  our 
Constitution,  the  fundamental  law  of 
the  commonwealth."  However,  see 
hearing  on  merits  (1898)  7  Pa.  Dirt. 
R.  586. 

In  State  ex  rel.  Freeman  v.  Scheve 
(1902)  65  Neb.  863,  69  L.R.A.  927.  91 
N.  W.  846,  motion  for  rehearing  over- 
ruled in  (1908)  66  Neb.  876,^59  LJLA. 
982, 98  N.  W.  169,  It  wu  held  that  the 
acts  of  a  teacher  in  a  public  school 
during  school  hours  and  in  the  pres- 
ence of  the  pupils,  in  engaging  in  cer- 
tain religious  and  aectorian  exercises, 
consisting  of  the  reading  of  passages 
of  her  own  selection  from  the  King 
James  version  of  the  Bible,  the  singing 
of  religious  and  sectarian  songs  and 
hynms,  and  offering  prayer  to  the 
Deity  in  accordance  with  the  doctrines, 
beliefs,  customs,  or  usages  of  the  so- 
called  Orthodox  Evangelical  Qiurches, 
the  pupils  Joining  in  the  singing  of 
such  songs  or  hymns,  admittedly  con- 
ducted as  religious  worship,  consti- 
tuted religious  worship,  and  were  sec- 
tarian in  character  within  the  mean- 
ing of  a  constitotional  provision  (art. 
8,  §  11)  that  "no  sectarian  instruction 
shall  be  allowed  in  any  school  or  in- 
rtitution  supported  in  whole  or  in  part 
by  the  public  funds  set  apart  for  edu- 
cational purposes,"  and  of  a  provision 
(art.  1,  §  4)  that  "all  persons  have  a 
natural  and  indefeasible  right  to  wor- 
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ship  Almighty  God  according  to  the  dic- 
tates of  their  own  consciences.  No  per- 
son shall  be  compelled  to  attend,  erect 
or  support  any  place  of  worship 
against  his  own  consent,  and  no  pref- 
ereace  shall  be  given  by  law  to  any 
religious  society,  nor  shall  any  inter'- 
ferance  with  the  rights  of  conscience 
be  permitted."  and  it  was  said  on  mo- 
tion for  rehearing  that  it  is  immaterial 
whether  the  objection  of  a  parent  to 
his  children  attending  and  participat- 
ing in  a  religious  service  conducted  by 
a  teacher  in  the  schoolroom  during 
school  hours  is  reasonable  or  unrea- 
sonable, the  right  to  be  unreasonable 
in  such  matters  being  guaranteed  by 
the  Constitution. 

In  Moore  v.  Monroe  (1884)  64  Iowa, 
367,  52  Am,  Rep.  444,  20  N.  W.  475,  it 
was  held  that  the  reading  of  the  Bible, 
r^>eating  the  Lord's  Prayer,  and  sing- 
ing religious  songs  in  a  school  does 
not  make  it  a  place  of  worship  within 
the  meuiing  of  the  constitational  pror 
vision  (Bill  of  Rights,  art  1,  S  3) 
against  taxation  for  building  or  re* 
pairing  a  place  of  worship,  the  court 
saying:  "We  can  conceive  that  exer- 
cises like  those  described  might  be 
adopted  with  other  views  than  those 
of  worship,  and  possibly  they  are  in 
the  case  at  bar;  but  it  is  hardly  to  be 
presumed  that  this  is  wholly  so.  For 
the  purposes  of  the  opinion  it  may  be 
conceded  that  ih%  teachers  do  not  in- 
tend to  wholy  exclude  the  idea  of  wor- 
ship. It  would  follow  from  such  con- 
cession that  the  achoolhouse  is,  in  some 
sense,  for  the  time  being,  made  a  place 
of  worship.  But  it  seems  to  us  that 
if  we  should  hold  that  it  is  made  a 
place  of  worship  within  the  meaning 
of  the  Constitution  we  should  put  a 
very  strained  construction  upon  it. 
The  object  of  the  provision,  we  think, 
is  not  to  prevent  the  casual  use  of  a 
pabltc  building  as  a  place  for  offering 
inrayer  or  doing  other  acts  of  religious 
worship,  but  to  prevent  the  enactment 
of  a  law  whereby  any  person  can  be 
compelled  to  pay  taxes  for  building  or 
repairing  any  place  designed  to  be 
used  distinctively  as  a  place  of  wop* 
ship.  The  object,  we  think,  was  to  pre- 
vent an  improper  burden.  It  is,  per- 
haps, not  to  be  denied  that  the  prin- 


ciple carried  out  to  its  extreme  logical 
results  might  be  sufficient  to  sustain 
the  appellant's  position,  yet  we  cannot 
think  ^at  the  people  of  Iowa,  in  adopt- 
ing the  Constitution,  had  such  extreme 
view  in  mind.  The  burden  of  taxa- 
tion, by  reason  of  the  casual  use  of  a 
public  building  for  worship,  or  even 
such  stated  use  as  that  shown  in  the 
case  at  bar,  is  not  appreciably  greater. 
We  do  not  think,  indeed,  that  the 
plaintiff's  real  objection  groWa  out  of 
the  matter  of  taxation.  We  infer 
from  his  argument  that  his  real  ob- 
jection is  that  the  religious  exer- 
cises  are  made  a  part  of  the  educa- 
tional system  into  which  his  children 
moat  be  drawn,  or  made  to  appear 
singular,  and  perhaps  be  subjected  to 
some  inconvenience.  But,  so  long  as 
the  plaintiff's  children  are  not  re- 
quired to  be  in  attendance  at  the  exer- 
cises, we  cannot  regard  the  objection 
as  one  ,  of  great  weight  Besides,  if 
we  regarded  it  as  of  greater  weight 
than  we  do,  we  should  have  to  say  that 
we  do  not  find  anything  in  the  Con- 
stitution or  law  upon  which  the  plain- 
tiff can  properly  ground  his  applica- 
tion for  relief.  Possibly  the  plaintiff 
is  a  propagandist,  and  regards  himself 
charged  with  a  mission  to  destroy  the 
influence  of  the  Bible.  Whether  this 
be  so  or  not,  it  is  sufficient  to  say  that 
the  courts  are  charged  with  no  such 
mission.'* 

However,  in  a  case  not  involving  the 
common  schools  (North  v.  University 
of  Illinois  (1891)  137  HI.  296,  27  N.  E. 
54)  it  was  held  that  a  rule  of  a  univer- 
sily  requiring  all  students  to  attend 
morning  chapel  services,  consistinsr  of 
the  reading  of  a  portion  of  the  New 
Testament,  the  repetition  of  the  Lord's 
Prayer,  singing  of  religious  hymns, 
and  occasional  brief  talks,  which  were 
not  sectarian,  and  did  not  exceed  five 
to  ten  minutes,  from  which  anyone 
might  be  excused  who  would  sign  a 
request  to  that  effect,  was  not  pro- 
hibited by  a  constitutional  provision 
(art.  2,  I  3)  that  "no  person  shall  he 
required  to  attend  or  support  any  min- 
istry or  place  of  worship  against  his 
consent." 

/.  Saying  prayers. 
In  Hackett  v.  Brooksville  Graded 
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School  Dist  (1905)  120  Ey.  608,  69 
ULA.  592,  117  Am.  St  Rep.  699.  87 
3.  W.  792,  9  Ann.  Cas.  S6»  it  was  held 
that  the  following  prayer,  offered  at 
the  opening  of  school,  was  not  sec- 
tarian: "Our  Father  who  art  in 
Heaven,  we  ask  Thy  aid  in  our  day's 
work.  Be  with  us  in  all  we  do  and 
aay.  Give  us  wisdom  and  atren^h 
and  patience  to  teach  these  children 
as  they  should  be  taught  May  teach- 
er and  pupils  have  mutual  love  and 
respect  Watch  over  these  children, 
both  in  schoolroom  and  on  the  play- 
ground. Keep  them  from  being  hurt 
in  any  way,  and  at  last,  when  we  come 
to  die,  may  none  of  our  number  be 
missing  around  Thy  Throne.  These 
things  we  ask  for  Christ's  sake. 
Amen."  Neither  children  of  the  Ro- 
nuui  Catholic  faith,  nor  others  con- 
sdentiously  opposed,  were  required  to 
attend.  It  was  further  held  that  the 
prayer  did  not  constitute  the  school  a 
sectuian  or  denominational  school, 
within  the  constitutional  provision 
(S  189)  that  no  portion  of  any  tax 
raised  shall  be  used  in  aiding  schools 
of  that  character,  or  a  statute  (Ky. 
atat  1903,  §  4868)  providing,  "No 
books  or  other  publications  of  a  sec- 
tarian, infidel,  or  immoral  character, 
shall  be  used  or  distributed  in  any 
eonunon  school;  nor  shall  any  sec- 
tarian, infidel  or  immoral  doctrine  be 
taught  therein,"  and  that  the  school 
did  not  become  a  place  of  worship. 
Neither  did  it  constitute  the  teacher 
a  minister  of  religion  within  the  mean- 
ing of  a  constitutional  provision  (§  6) 
tiiat  no  person  shall  be  compelled  to 
attend  any  place  of  worship,  or  con- 
tribute to  the  support  of  any  minister 
of  religion." 

In  State  ex  rel.  Conway  v.  Joint 
School  Dist  (1916)  162  Wis.  482, 
Ut.A.1916D,  399,  156  N.  W.  477,  Ann. 
Cas.  1918C,  584.  it  was  held  that  the 
offering  of  a  nonsectarian  prayer  by 
a  Catholic  priest  or  Protestant  minis- 
ter at  a  graduation  exercise  of  the 
schools  was  not  sectarian  instruction 
within  the  meaning  of  a  constitutional 
provision  (art  10,  §  3)  that  no  sec- 
tarian instruction  shall  be  allowed  in 
the  district  schools,  or  a  provision 
(art  I,  S  18)  as  follows:   "The  right 


of  every  man  to  worship  Almighty  God 
according  to  the  dictates  of  his  own 
conscience  shall  never  be  infringed; 
nor  shall  any  man  be  compelled  to  at- 
tend, erect,  or  support  any  place  of 
worship,  or  to  maintain  any  ministry, 
against  his  consent;  nor  shall  any 
control  of,  or  interference  with,  the 
rights  of  conscience  be  permitted,  or 
any  preference  be  given  by  law  to  any 
religious  establishments  or  modes  of 
worship;  nor  shall  any  money  be 
drawn  from  the  treasury  for  the  bene- 
fit of  religious  societies,  or  religious 
or  theological  seminaries."  The  court 
said:  "No  man  is  compelled  to  wor- 
ship, nor  compelled  to  attend  a  place 
of  worship,  nor  does  he,  as  before 
stated,  attend  such  a  place  except  in 
the  most  technical  sense  when  he  at- 
tends graduation  exercises.  Pupils  do 
not  congregate  on  such  an  occasion  for 
the  purpose  of  worship,  and  the  short 
nonsectarian  invocation  that  is  usual- 
ly given  is  a  mere  incident  which  oc- 
cupies but  a  few  moments  of  the  two 
hours  or  more  that  are  usually  occu- 
pied with  the  program  prepared  for 
such  occasions.  If  the  prayer  be  non- 
sectarian  it  does  not  interfere  with 
any  right  of  conscience  that  the  law 
recognises,  and  neither  is  the  matter 
of  permitting  it  the  giving  of  any 
preference  to  any  religious  establish- 
ment or  religious  mode  of  worship  in  a 
constitutional  sense.  A  very  different 
question  would  arise  if  an  attempt 
were  made  to  introduce  the  practice  of 
having  prayer  as  a  part  of  the  daily 
routine  in  our  public  schools." 

0.  Um  of  Bible  as  teathoolc. 

The  use  of  the  Bible  as  a  textbook  In 
schools  is  a  violation  of  constitutional 
provisions  against  sectarianism  or  in- 
terference with  religious  liberty.  State 
ex  rel.  Weiss  v.  District  Bd.  (1890)  76 
Wis.  177,  7  L.R.A.  330,  20  Am.  St.  Rep. 
41,  44  N.  W.  967;  State  ex  rel.  Dearie 
V.  Frazier  (1918)  102  Wash.  369, 
LJLA.1918F,  1066,  173  Pac  86.  Com- 
pare Pfeiffer  v.  Board  of  Education 
(1898)  118  Mich.  560,  42  LJI.A.  636, 
77  N.  W.  250,  reviewed  supra,  II.  d. 

Thus,  in  State  ex  rel.  Dearie  v. 
Frazier  (Wash.)  supra,  in  which  it 
appeared  that  there  was  required  an 
exunination  of  high  school  pupils  on 
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"the  historical,  biographical,  narra- 
tive, and  literary  features"  of  the 
Bible,  in  accordance  with  a  syllabus 
outline  furnished  pursuant  to  a  reso- 
lution of  the  school  board*  which  also 
provided  that  all  personal  instruction 
and  interpretation  should  be  received 
at  home  or  by  the  religious  organiza- 
tions with  which  the  students  were  af- 
filiated, the  following  of  that  outline 
in  examinations  on  which  high  school 
credit  was  given,  was  held  to  involve 
religious  instruction  in  violation  of  a 
constitutional  provision  (art.  1,  §  11) 
that  "no  public  money  shall  be  appro- 
priated for,  or  applied  to,  any  religious 
worship,  exercise,  or  instruction,  or 
the  support  of  any  religious  establish- 
ment." 

It  was  also  held  that  such  instruc- 
tion is  also  violative  of  a  constitu- 
tional provision  (art.  9,  §  4)  that  "all 
schools  maintained  or  supported  whol- 
ly or  in  part  by  the  public  funds  shall 
be  forever  free  from  sectarian  con- 
trol or  influence,"  since  all  citizens 
are  not  agreed  that  the  King  James 
translation  of  the  Bible  is  a  true  ver- 
sion of  the  ScriptureSt  or  as  to  the  nar- 
rative and  historical  worth  of  the 
Bible,  or  whether  many  of  the  events 
narrated  tiierein  are  historical  or  al- 
legorical, which  questions  tend  to  ex- 
cite differences  and  controversy. 

And  in  State  ex  rel.  Weiss  v.  Dis- 
trict Bd.  (Wis.)  supra,  it  was  held 
that  the  daily  reading,  without  com- 
ment, to  pupils  during  school  hours, 
of  portions  of  the  King  James  version 
of  the  Bible  selected  by  the  teacher 
without  restriction,  although  all  chil- 
dren were  not  compelled  to  remain  in 
the  schoolroom  during  the  reading,  but 
were  at  liberty  to  withdraw,  was  sec- 
tarian instruction  prohibited  by  the 
Constitution  (art.  10,  §  3)  and  had  "a 
tendency  to  inculcate  sectarian  ideas 
within  the  meanng  of  §  8,  chap.  261, 
Laws  of  1883,  amending  §  514,  Rev. 
Stat,  which  "provides  that  in  cities  'no 
textbooks  shall  be  permitted  in  any 
free  public  schools  which  will  have 
a  tendency  to  inculcate  sectarian 
ideas,'"  since  the  Bible  contains  nu- 
merous doctrinal  passages,  upon  some 
of  which  the  peculiar  creed  of  almost 
every  religious  sect  is  based,  and  such 
passages  may  reasonably  be  under- 


stood to  inculcate  the  doctrines  predi- 
cated upon  them.  It  was  further  held 
that  the  stated  reading  of  the  Bible  in 
the  public  schools  as  a  textbook  may 
be  "worship,"  and  constitute  the 
schoolroom  a  place  of  worship,  ao  that 
money  drawn  from  the  state  treasury 
for  such  school  was  for  the  benefit  of 
a  religious  school  within  the  meaning 
of  the  constitutional  provision  (an. 
1,  §  18)  that  "(1)  the  right  of  every 
man  to  worship  Almighty  God  accord- 
ing to  the  dictates  of  his  own  con- 
science shall  never  be  infringed;" 
(2)  "nor  shall  any  man  be  compelled 
to  attend,  erect,  or  support  any  place  of 
worship,  or  to  maintain  any  ministry 
against  his  consent;"  (3)  "nor  shall 
any  control  of  or  interference  with  the 
rights  of  consciehce  be  permitted,  or 
any  preference  be  given  by  law  to  any 
religious  establishments  or  modes  of 
worship;'*  (4)  "nor  shall  any  money 
be  drawn  from  the  treasury  for  the 
benefit  of  religious  societies,  or  re- 
ligiottfl  or  theological  seminaries." 

h.  Use  of  texiboole  founded  on  BWe. 

The  use  of  textbooks  founded  on  the 
Bible,  and  emphasizing  its  fundamen- 
tal teachings,  does  not  violate  any  con- 
stitutional provision  securing  reli- 
gious liberty,  or  prohibiting  sectarian 
instruction.  State  ex  rel.  Weiss  v. 
District  Bd.  (1890)  76  Wis.  177,  7 
L.R.A.  330.  20  Am.  St.  Rep.  41,  44  N. 
W.  967;  Pfeiffer  v.  Board  of  Education 
(1898)  118  Mich.  560,  42  LJUL  536, 
77  N.  W.  250. 

The  use  of  textbooks  founded  op  the 
fundamental  teachings  of  £he  Bible  or 
which  contain  extracts  therefrom,  al- 
though they  may  contain  passages 
from  which  some  inferences  of  sec- 
tarian doctrine  might  possibly  be 
drawn,  is  not  within  the  constitutional 
prohibition  of  sectarian  instruction. 
State  ex  rel.  Weiss  v.  District  Bd. 
(Wis.)  supra. 

In  Pfeiffer  v.  Board  of  Education 
(1898)  lis  Mich.  560.  42  L.R.A  536. 
77  N.  W.  25,  it  was  held  that  the  use 
in  public  schools,  for  fifteen  minutes, 
of  a  book  entitled  "Readings  from  the 
Bible,"  largely  consisting  of  moral 
precepts  afiirming  and  emphasizing 
the  moral  obligations  laid  down  in  tht 
Ten  Ck)mmandment8,  intended  merely 
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to  inculcate  good  morals,  the  teachers 
not  being  allowed  to  make  any  com- 
ment thereon,  and  being  required  to 
excuse  from  that  part  of  the  session 
any  pupil  upon  application  of  his  par- 
ent or  guardian,  is  not  a  violation  of 
the  following  constitational  provi- 
sions: (art.  4,  §  89)  "The  legislatara 
shall  pasa  no  law  to  prevent  any  per- 
8M1  fit>m  worshiping  Almighty  God 
Mcwding  to  the  dictates  of  his  own 
conscience,  or  to  compel  any  person  to 
attend,  erect,  or  support  any  place  of 
religious  worship,  or  to  pay  tithes, 
taxes,  or  other  rates  for  the  support 
of  any  minister  of  l^e  gospel  or  teach- 
er of  religion.**  (§  40)  "No  money 
shall  be  appropriated  or  drawn  from 
the  treasury  for  the  benefit  of  any  re- 
ligious sect  or  society,  theological  or 
religious  seminary,  nor  shall  property 
bdonging  to  the  state  be  appropriated 
for  any  such  purpose."  (§  41)  "The 
legislature  shall  not  diminish  or  en- 
large the  civil  or  political  rights,  priv- 
ileges, and  capacities  of  any  penon, 
on  aeeount  of  his  opinion  or  belief  con- 
cerning mattera  of  religion." 

i.  ReaolutUm    j^hibtUng    reading  of 

sme. 

A  resolution  of  the  school  aathori- 

ties  prohibiting  the  reading  of  the 
Bible  in  schools  is  valid,  and  not  vio- 
lative of  any  constitutional  provision 
with  regard  to  sectarianism  or  reli- 
gious liberty^  and  is  a  matter  entirely 
within  the  jurisdiction  of  such  au- 
thorities. Board  of  Education  v.  Paul 
(1900)  7  Ohio  N.  P.  58,  10  Ohio  S.  & 
C  P.  Dec.  17;  Board  of  Education  v. 
Minor  (1872)  23  Ohio  St  211,  13  Am. 
Rep.  233. 

A  resolution  of  a  school  board  pro- 
hibiting religious  instruction  and  the 
reading  of  religious  books,  including 
the  Holy  Bible,  in  schools,  is  valid, 
being  a  matter,  in  the  absence  of  stat- 
ute, exclusively  witiiin  the  jurisdiction 
of  the  board;  the  Constitution  provid- 
ing that  no  person  shall  be  compelled 
to  attend  religious  worship,  nor  shall 
any  sect  ever  have  any  exclusive  right 
to,  or  control  of,  any  part  of  the  school 
funds  of  the  state.  Board  of  Education 
V.  Minor  (Ohio)  supra.  And  to  the 
same  effect  see  Board  of  Education  v. 
Paul  (Ohio)  supra. 


In  Board  of  Education  v.  Paul 
(OMo)  anpra,  a  resolution  of  the 
board  of  education  of  a  city  prohibit- 
ing the  reading  of  religious  boolES,  in- 
oluding  the  Bible,  in  the  common 
schools  of  the  city,  having  been  made 
and  sustained,  it  was  held  that  a  court 
of  equity  will  not  interfere  or  grant 
a  Iward  of  education  an  injunction  to 
restrain  the  violation  of  the  rule  by  a 
teacher  who  opened  her  school  each 
morning  by  reading  at  length  portions 
of  the  Bible,  followed  by  prayer,  and 
who  threatened  to  continue  unless  re- 
strained by  order  of  the  court,  it  being 
within  the  power  of  the  board  of  edu- 
cation to  discharge  the  teacher  if  the 
rule  was  to  remain  in  force. 

Wearing     of    religioua     garb  by 
teacher. 

In  O'Connor  v.  Hendrick  <1&06)  184 
N.  T.  421,  7  U1LA.(N.S.)  402.  77  N. 
E.  612,  6  Ann.  Cas.  432,  afRrming  109 
App.  Div.  361.  96  N.  Y.  Supp.  161.  it 
was  held  that  the  state  superintendent 
of  public  instruction  had  power  to 
order  that  a  distinctive  religious  garb 
should  not  be  worn  by  teachers  in  the 
class  room;  and  that  it  should  be 
discarded  by  them  on  penal^  of  dis- 
missal. The  court  said  that  the  dis- 
tinctive religious  costume  of  teachers 
who  were  members  of  a  religious  so- 
ciety connected  with  the  Roman  Catho- 
lic Church,  worn  at  all  times  in  the 
presence  of  their  pupils,  would  tend  to 
inspire  respect,  if  not  sympathy,  for 
the  rdlgious  denomination  to  which 
th^  BO  manifestly  belonged,  and  .to 
that  eactent  the  influence  was  sectarian, 
even  if  it  did  not  amount  to  the  teach- 
ing of  denominational  doctrine.  The 
court  mentioned  the  opposite  view  tak- 
en in  Hysong  v.  Gallitzin  School  Dist. 
(Pa.)  infra,  and  quoted  vnth  approval 
the  dissenting  opinion  in  that  case. 

However,  in  Sargent  v.  Board  of 
Education  (1902)  76  App.  Div.  688. 
79  N.Y.Supp.  127,  afBrming  (1901)  36 
Misc.  821,  71  N.  Y.  Supp.  964,  it  was 
said  that  the  religious  garb  worn  by 
Catholic  sisters  in  an  orphan  asylum 
could  in  no  way  afTect  the  children  in- 
juriously while  receiving  the  secular 
instruction  towards  which  public 
money  had  been  contributed,  it  ap- 
pearing that  th^  received  no  religious 
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instruction  durinsr  that  time,  but  de- 
voted other  hours  of  the  day  to  reli- 
gious training. 

In  Com.  T.  Herr  (1909)  39  Pa.  Super. 
Ct,  454,  the  court  sustained  a  statute 
(Act  June  27.  1895,  P.  L.  396),  the 
preamble  of  which  declared  that  the 
legislature  deemed  it  "important  that 
all  appearance  of  sectarianism  should 
be  avoided  in  tiie  administration  of  the 
public  schools  of  this  commonwealth." 
and  which  read  as  follows :  "No 
teacher  in  any  public  school  in  this 
commonwealth  shall  wear  in  said 
school  or  whilst  engaged  in  the  per- 
formance of  his  or  her  duty  as  such 
teacher  any  dress,  mark,  emblem  or 
insignia  indicating  the  fact  that  such 
teacher  is  a  member  or  adherent  of 
any  religious  order,  sect  or  denomina- 
tion." The  judgment  in  that  case  was 
affirmed  in  (1910)  229  Pa.  132,  78  Atl.- 
68,  Ann.  Cas.  1912A,  422,  on  the  opin- 
ion of  the  lower  court. 
I  Prior  to  the  act  just  mentioned,  it 
was  held  in  Hysong  v.  Gallitein  School 
Dist.  (1894)  164  Pa.  629,  26  L.R.A. 
203,  44  Am.  St.  Rep.  632,  30  Atl. 
482,  that  in  the  absence  of  proof 
that  sectarian  religious  instruction 
is  imparted  by  them  during  school 
hours,  or  sectarian  religious  exer- 
cises engagad  in,  the  court  could 
not  restrain  by  injunction  sisters  of 
a  religious  order  of  the  Catholic 
Church  from  teaching  in  the  public 
schools,  nor  the  school  directors  from 
employing  or  permitting  them  to  act 
in  that  capacity.  It  was  said  that  the 
matter  involved  was  solely  the  exer- 
cise of  discretion  by  the  school  board 
in  the  performance  of  an  official  duty, 
for  which  it  is  alone  responsible,  and 
this  discretion,  when  it  does  not  trans- 
gress the  law,  is  not  reviewable  by  any 
court,  so  that  when  a  teacher  of  good 
moral  character  applies  for  a  school 
and  presents  a  certificate  of  qualifica- 
tions as  to  scholarship  and  aptness  to 
teach,  there  is  no  further  judicial  in- 
quiry into  the  action  of  the  board  in 
appointment.  It  was  further  held  that 
the  wearing  of  religious  garb  is  not 
the  sectarian  teaching  which  the  law 
prohibits,  the  court  saying:  "But  it 
is  further  argued  that,  if  the  appoint- 
ment of  these  Catholic  teachers  was 


lawful,  they  ought  to  be  enjoined  from 
appearing  in  the  schoolroom  in  the 
habit  of  their  order.  It  may  be  con- 
ceded that  the  dress  and  crucifix  impart 
at  once  knowledge  to  the  pupils  of  the 
religious  belief  and  society  member- 
ship of  the  wearer.  But  is  this,  in  any 
reasonable  sense  of  the  word,  sec- 
tarian teaching,  which  the  law  pro- 
hibits? The  religious  belief  of  many 
teachers,  all  over  the  commonwealth, 
is  indicated  by  their  apparel.  Quakers 
or  Friends,  Ommish,  Bunkards,  and 
other  sects  wear  garments  which  at 
once  disclose  their  membership  in  a 
religious  sect.  Ministers  or  preachers 
of  many  Protestant  denominations 
wear  a  distinctively  clerical  garb.  No 
one  has  yet  thought  of  excluding  them 
as  teachers  from  the  schoolroom  on 
the  ground  that  the  peculiarity  of 
their  dress  would  teach  to  pupils  the 
distinctive  doctrines  of  the  sect  to 
which  they  belong.  The  dress  is  but 
the  announcement  of  a  fact, — that  the 
wearer  holds  a  particular  religious  be- 
lief. The  religious  belief  of  teachers 
and  all  others  is  generally  well  known 
to  the  neighborhood  and  to  pupils, 
even  If  not  made  noticeable  in  the 
dress,  for  that  belief  is  not  secret,  but 
is  publicly  professed.  Are  the  courts 
to  decide  that  the  cut  of  a  man's  coat, 
or  the  color  of  a  woman's  gown,  is  sec- 
tarian teaching,  because  they  indicate 
sectarian  religious  belief?  If  so,  then 
they  can  be  called  upon  to  go  further. 
The  religion  of  the  teacher  being 
known,  a  pure  unselfish  life,  exhibit- 
ing itself  in  tenderness  to  the  young 
and  helpfulness  for  the  suffering,  nec- 
essarily tends  to  promote  the  religion 
of  the  man  or  woman  who  lives  it. 
Insensibly,  in  both  young  and  old. 
there  is*a  disposition  to  reverence  such 
a  one,  and,  at  least  to  some  extent, 
consider  the  life  as  the  fruit  of  the 
particular  religion.  Therefore  irre- 
proachable conduct  to  that  degree  is 
sectarian  teaching.  But  shall  the  ed- 
ucation of  the  children  of  the  com- 
monwealth be  intrusted  only  to  those 
men  and  women  who  are  destitute  of 
any  religious  belief?  Our  recollection 
extends  back  almost  to  the  beginning 
of  the  common-school  system  of  the 
commonwealth;    in    many  counties 
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there  never  was  a  time  when  ministers 
of  Protestant  sects  were  not  frequent- 
ly selected  aa  teachers ;  some  of  them 
wore  in  the  schoolroom,  where  chil- 
dren of  Catholic  parents  were  pupils, 
a  distinctively  clerical  garb;  when 
the  office  of  cQunty  superintendent  was 
itrst  created  in  1854^  in  many  counties 
preachers  were  chosen  to  fill  the  oflSce; 
the  present  state  superintendent  of 
poblie  instruction  Is  a  Protestant 
preacher.  It  is  fair  to  presume  that 
high  moral  character,  the  result  of 
Christian  sectarian  teaching,  as  well 
as  scholarly  attainments,  prompted 
their  selection.  Ordination  vows  bind- 
ing them  to  a  particular  creed  were 
euisidered  no  disqualification ;  it  was 
not  assumed  that  the  fact  of  monber- 
ship  in  a  particular  church,  or  conse- 
cration to  a  religious  life,  or  the  wear- 
ing of  a  clerical  coat  or  necktie  would 
turn  the  schools  into  sectarian  institu- 
tions. In  the  sixty  years  of  existence 
of  our  present  school  system,  this  is 
the  first  time  this  court  has  been  asked 
to  decide,  as  matter  of  law,  that  it  is 
a  sectarian  teaching  for  a  devout 
woman  to  ^pear  in  a  schoolroom  in  a 
dress  peculiar  to  a  religious  organiza- 
tion of  a  Christian  church.  We  de- 
cline to  do  so;  the  law  does  not  so  say. 
The  legislature  may,  by  statute,  enact 
that  all  teachers  shall  wear  in  the 
schoolroom  a  particular  style  of  dress, 
and  that  none  oUier  shall  be  worn,  and 
thereby  secure  the  same  uniformity 
of  outward  appearance  as  we  now  see 
in  city  police,  railroad  trainmen,  and 
nurses  of  some  of  our  large  hospitals. 
But  we  doubt  if  even  this  would  re- 
press knowledge  of  the  fact  of  a  par- 
ticular religious  belief;  that,  if  the 
teacher  had  any,  would  still  be  efTec- 
tively  taught  by  unselfish  devotion  to 
duty;  no  mere  significance  or  insignif- 
icance of  garb  could  conceal  it;  the 
daily  life  would  either  exalt  or  make 
obnoxious  the  sectarian  belief  of  the 
teacher." 

iV.  PubUo  aitt  of  aecUtrUm  ae^ool. 

State  constitutions  often  prohibit 
specifically  the  appropriation  of  any 
part  of  the  school  fund  to  the  aid  or 
support  of  any  sectarian  school,  or  at 
least  for  any  other  than  school  pur- 
poses. 


IllinoiB.— Dunn  v.  Chicago  Indus- 
trial School  (1917)  280  111.  613,  LJLA. 
1918B,  207, 117  N.  E.  785;  Cook  County 
v.  Chicago  Industrial  School  (1888) 
125  111.  540,  1  L.R.A.  437,  8  Am.  St. 
Rep.  386,  18  N.  E.  183. 

Kansas.— Atchison,  T.  &  S.  F.  B.  Co. 
T.  Atchison  (1892)  47  Kan.  712,  28 
Pac.  1000. 

Eentncfcy. — McDonald  v.  Paricer 
(1908)  180  Ey.  501,  110  S.  W.  810; 
Williams  v.  Stanton  Graded  Common 
School  Dist.  (1916)  172  Ky.  133,  188 
S.  W.  1068,  wversed  on  rehearing  in 
(1917)  173  Ky.  708,  LJLA.1917D,  463, 
191  S.  W.  507. 

Hassachnsetts. — Jenkins  v.  Andover 
(1869)  103  Mass.  94;  Opinion  of  Jus- 
tices (1913)  214  Mass.  699,  102  N.  E. 
464.  Compare  Barnes  v.  Falmouth 
(1810)  6  Mass.  401,  reviewed  in  sub- 
division V. 

HlssissippL  —  Otken  v.  Lamkin 
(1879)  66  Miss.  764. 

Nevada.  —  State  ex  rel.  Nerada 
Orphan  Asylum  v.  Hallock  (1882)  16 
Nev.  385. 

New  York.— St.  Patrick's  Church 
Soc.  V.  Heerraans  (1910)  68  Misc.  487, 
124  N.  Y.  Supp.  705;  People  ex  rel. 
Roman  Catholic  Orphan  Asylum  Soc. 
V.  Board  of  Education  (1851)  18  Barb. 
400;  Sargent  v.  Board  of  Education 
(1904)  177  N.  Y.  317,  69  N.  E.  722, 
affirming  (1902)  76  App.  Div.  588.  79 
N.  Y.  Supp.  127,  which  affirms  (1901) 
35  Misc.  321,  71  N.  Y.  Supp.  954. 

P^utsylvania. — Com.  ex  rel.  Wehrle 
v.  Plummer  (1911)  21  Pa.  Dist  K.  182. 

Sooth  Dakota. — Dakota  Synod  v.  ' 
State  (1891)  2  S.  D.  366,  14 
418,  50  N.  W.  632. 

Texas.— Jernigan  v.  Finley  (1896) 
90  Tex.  213,  38  S.  W.  24. 

In  Jernigan  v.  Finley  (Tex.)  supra, 
although  the  question  of  sectarianism 
was  not  involved,  the  court  quoted  a 
section  of  the  (Constitution  (art.  7, 
§  6)  which  provides,  among  otiier 
things,  that  no  law  shall  ever  be  enact- 
ed appropriating  any  part  of  the  per- 
manent or  available  school  fund  to 
any  other  purpose  whatever;  nor  shall 
the  same  or  any  part  thereof  ever  be 
appropriated  to  or  used  for  the  sup- 
port of  any  sectarian  school. 

In  Com.  ex  rel.  Wehrle  v.  Plummer 
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(Pa.)  supra,  it  was  held  that  an  act 
which  provided  that  certain  education- 
al institutions  should  be  open,  not  only 
to  regular  pupils  of  the  public 
schools,  but  to  other  persons  residing 
ill  the  school  district,  did  not  violate 
a  constitutional  provision  (art.  10, 
§  2)  that  "no  money  received  for  the 
support  of  the  public  schools  of  the 
commonwealth  shall  be  appropriated 
to  or  used  for  the  support  of  any  sec- 
tarian school,"  simply  because  it  would 
allow  the  admission  to  a  manual  train- 
ing school  of  pupils  who  had  received 
their  elementary  training  in  private 
sectarian  schools,  which  taught  sub- 
stantially the  same  branches  as  the 
public  high  school. 

In  Dakota  Synod  v.  State  (S.  D.)  su- 
pra, it  was  held  that  the  payment  by 
the  state  of  the  tuition  of  a  designated 
class  of  students  in  a  sectarian  uni- 
versity, controlled  by  a  Presbyterian 
corporation,  for  instruction  in  the 
methods  of  teaching  in  the  public 
schools,  was  an  appropriation  for  "the 
benefit  of"  or  "aid  to"  a  sectarian 
school,  and  violative  of  the  constitu- 
tional provisions  that  (art.  6,  §  3)  "no 
money  or  property  of  the  state  shall 
be  given  or  appropriated  for  the  ben- 
efit of  any  sectarian  or  religious  soci- 
ety or  institution,"  and  (art.  8,  §  16) 
that  "no  appropriation  of  lands,  mon- 
ey, or  other  property  or  credits,  to  aid 
any  sectarian  school,  shall  ever  be 
made  by  the  state  or  any  county  or 
municipality  within  the  state.  .  ,  . 
No  sectarian  instruction  shall  be  al- 
lowed in  any  school  aided  or  supported 
by  the  state." 

In  Williams  v.  Stanton  Graded  Com- 
mon School  Dist  (1917)  172  Ky.  183, 
188  S.  W.  1068  it  was  held  that  the 
circumstances  relied  on  did  not  sus- 
tain the  charge  that  the  occupation 
of  rooms  in  a  sectarian  college  by 
graded  school  pupils  and  teachers, 
pursuant  to  a  contract  with  the  school 
authorities,  involved  the  use  of  a  por^ 
tion  of  the  school  fund  in  the  aid  of 
such  college,  in  violation  of  the  con- 
stitutional prohibition  of  such  aid. 
That  decision  was  reversed  on  rehear- 
ing in  (1917)  173  Ky.  708,  L.R.A. 
1917D,  453.  191  S.  W.  507,  wherein  it' 
was  held  that  a  contract  by  which 


the  pupils  and  teachers  of  a  graded 
school  district  which  owned  no  build- 
ing, were  taught  in  a  sectarian  school 
building,  the  lower  grades  by  teachers 
paid  by  the  district  but  selected  by 
the  school  management,  and  the  upper 
grades  by  the  teachers  of  the  school, 
all  under  the  control  of  the  school 
management,  in  consideration  of  the 
payment  by  the  district  of  a  tuition 
fee  for  pupils  of  a  high  school  grad^ 
and  the  cost  of  repairs  and  incidental 
expenses  attached  to  the  building 
and  grounds,  was  a  violation  of  the 
constitutional  provision  (§  189)  pro- 
hibiting the  appropriation  of  any 
part  of  tiie  common-school  fund  in 
aid  of  any  church,  sectarian,  or 
denominational  school.  The  court 
said:  "Having  tiiese  views,  and  to 
make  clear  and  curtain  our  determi- 
nation to  preserve  the  spirit  of  the 
Constitution  and  its  efforts  to  keep 
separate  church  and  school,  we  not 
only  hold  that  it  is  a  violation  of  the 
Constitution  to  appropriate  any  part 
of  the  common-school  fund  'in  aid  of 
any  church,  sectarian,  or  denomina- 
tional school,'  but  equally  unlawful 
for  the  trustees  of  any  common  or 
graded  school,  or  educational  insti- 
tution supported  in  whole  or  in  part 
by  public  funds  raised  by  taxation,  or 
dedicated  to  common-school  purposes, 
to  enter  into  any  contracts,  agree- 
ments, or  arrangements  through  or 
under  which  such  school  or  education- 
al institution  may  be  brought  directly 
or  indirectly  under  the  influence,  con- 
trol, or  supervision  of  any  denomina- 
tional or  sectarian  institution  or 
school." 

In  Cook  County  v.  Chicago  Indus- 
trial School  (1888)  125  IlL  640,  1 
L.R.A.  437,  8  Am.  St.  Rep.  886.  18  N. 
E.  183,  it  was  held  that  the  prohibition 
of  the  Illinois  Constitution  l&rt  8,  §  3) 
of  any  payment  from  public  school 
funds  in  aid  of  any  sectarian  school, 
institution,  or  purpose  precluded  pay- 
ments by  Cook  county  for  the  tuition 
and  maintenance  of  d^endent  girls 
committed  by  the  county  court  under 
the  Act  of  Hay  28, 1879,  to  the  Ghicaso 
Industrial  School  for  Girls,  a  corpora- 
tion which  did  not  own  or  lease  any 
building  or  conduct  a  school,  but 
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which  placed  the  sirls  committed  to 
it  in  certain  institutions  under  the 
control  of  the  Roman  Catholic  Church, 
and  to  which  institutions  such  pay- 
ments would  in  fact  go,  although  tu- 
ition, maintenance,  and  care  were  fur- 
nished in  return  for  such  payment. 

Bat  in  a  recent  case  involvlnar  the 
same  institution  (Dunn  t.  Chicago  In- 
dastrial  School  (1917)  280  lU.  613, 
LRA.1918B.  207,  117  N.  E.  735)  the 
coort  sustained  a  payment  to  the 
Chicago  Industrial  School  for  Girls, 
an  institution  under  the  control  and 
nunagement  of  the  Roman  Catholic 
Chnrch  and  in  charge  of  a  mother  su- 
perior, there  being  a  chapel  on  the 
grounds  where  religious  services  ac- 
cording to  the  doctrines  of  the  Roman 
Catholic  Church  were  held,  which  all 
inmates  were  required  to  attend.  The 
sum  paid  was  less  than  the  cost  of 
food,  clothing,  medical  care,  and  less 
than  the  actual  coat,  aside  from  re- 
ligious exercises,  of  maintaining  each 
Sirl  in  a  similar  state  institation.  The 
payments  were  made  only  for  each 
girl  of  Catholic  parents  committed  by 
the  juvenile  court  to  such  institution. 

In  Sargent  v.  Board  of  Education 
(1904)  177  N.  Y.  317,  69  N.  E.  722, 
affirming  (1902)  76  App.  Dir.  688,  79 
N.  Y.  Snpp.  127,  which  affinns  (1901) 
36  Hisc.  S21,  71  N.  Y.  Supp.  964,  the 
court  sustains  the  action  of  a  city  in 
paying  the  salaries  of  four  teachers 
in  an  orphan  asylum  called  "St  Mary's 
Boys'  Orphan  Asylum,"  as  a  contribu- 
tion towards  the  secular  education  of 
orphans  under  the  charge  of  said  asy- 
lum, which  education  corresponded 
wiUi  that  furnished  to  children  of  like 
age  in  the  public  schools  of  the  city, 
it  appearing  that  under  the  rules  of 
said  asylum,  which  was  subject  to  vis- 
itation by  the  state  board  of  charities, 
no  denominational  tenet  or  doctrine 
was  taught,  or  religious  instruction 
imparted,  daring  the  school  hours  pre- 
«ribed  by  the  board  of  education. 
This  action,  it  was  held,  was  not  in 
violation  of  a  constitutional  provision 
(art  9.  S  4)  that  "neither  the  state 
nor  any  subdivision  thereof  shall  ase 
its  property  or  credit  or  any  public 
money,  or  authorize  or  permit  either 
to  be  used,  directly  or  indirectly,  in 
6  A.L.R.— 66. 


aid  or  maintenance,  other  than  for 
examination  or  inspection,  of  any 
school  or  institution  of  learning 
wholly  or  in  part  upder  the  control 
or  direction  of  any  religious  denom- 
ination, or  in  which  any  denomination- 
al tenet  or  doctrine  is  taught." 

In  Sargent  v.  Board  of  Education 
(N.  Y.)  supra,  the  judgment  in  the 
case  last  cited  was  affirmed  on  the 
grounds  that  there  was  express  stat- 
utory authority  given  to  the  board  to 
employ  the  four  teachers  by  the  city 
charter  (Laws  1880,  chap.  14.  §  131), 
which  gave  the  board  authority  to  em- 
ploy teachers  in  schools,  "including 
ecmmion  schools,  now  existing  there- 
in," it  appearing  that  this  section  does 
not  limit  the  board  to  the  maintenance 
of  what  are  called  the  common  schools, 
and  that  the  constitutional  provision 
(art.  9,  §  4)  prohibiting  the  use  of 
public  nooney  in  aid  or  maintenance, 
of  a  school  under  religious  control  or 
direction,  or  in  which  denominational 
doctrine  is  taught,  had  no  application 
to  an  orphan  asylum,  which  is  neither 
a  school  nor  institution  of  learning, 
the  court  calling  attention  to  another 
provision  (art.  8,  §  14)  which  provid- 
ed: "Nothing  in  this  Constitution 
contained  shall  prevent  the  legisla- 
ture from  making  such  provision  for 
the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile 
delinquents,  as  to  it  may  seem  proper; 
or  prevent  any  county,  city,  town  or 
village  from  providing  for  the  care, 
support,  maintenance  and  secular  ed- 
ucation of  inmates  of  orphan  asylums, 
homes  for  dependent  children  or  cor- 
rectional institutions,  whether  under 
public  or  private  control.  Payments 
by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correc- 
tional and  reformatory  institutions, 
wholly  or  partly  under  private  control, 
for  care,  support  and  maintenance, 
may  be  authorized,  but  shall  not  be 
required  by  the  legislature.  No  such 
payments  shall  be  made  for  any  in- 
mate of  such  institutions  who  is  not 
received  and  retained  therein  pursuant 
to  rules  established  by  the  state  board 
of  charities." 

A  school  maintained  by  a  Roman 
Catholic  orphan  asylum  is  not  a  "com- 
mon school"  within  the  meaning  of  a 
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provision  of  N.  Y.  Const  (art.  9) 
that  the  revenue  of  the  common-school 
fund  shall  be  applied  to  the  support 
of  common  schools.  People  ex  rel. 
Roman  Catholic  Orphan  Asylum  Soc. 
V.  Board  of  Education  (1861)  13  Barb. 
CN.  Y.)  400. 

In  St.  Patrick's  Church  Soc.  v.  Heer- 
mans  (1910)  68  Misc.  487»  124  N.  Y. 
Supp.  706,  It  was  held  that  a  contract 
pursuant  to  which  waterworks  were 
leased  to  a  private  concern  for  a  term 
of  years  with  the  ri^ht  to  sell  or  rent 
water  to  private  individuals,  but  pro- 
vidinfiT  that  water  shall  be  furnished 
free  to  all  "schoolhouses/'  although 
not  specifically  requiring  that  water 
be  furnished  to  any  private  charitable 
association  or  eleemosynary  corpora- 
tion, required  the  furnishing  of  water 
gratuitously  to  a  school  supported  by 
contributions  from  the  members  of  a 
church  and  congregation,  but  under 
the  direction  of  the  board  of  Catholic 
regents,  ai^d  under  visitation  of  the 
superintendent  of  schools  of  the  city. 
The  famishing  of  such  free  water  was 
not  violative  of  the  following  consti- 
tutional provision :  "Neither  the  state 
nor  any  subdivision  thereof  shall  use 
its  property  or  credit  or  any  public 
money,  or  authorize  or  permit  either 
to  be  used,  directly  or  indirectly,  in  aid 
or  maintenance,  other  than  for  exam- 
ination or  inspection,  of  any  school  or 
institution  of  learning  wholly  or  in 
part  under  the  control  or  direction  of 
any  religious  denomination,  or  in 
which  any  denominational  tenet  or 
doctrine  is  taught." 

In  State  ex  rel.  Nevada  Orphan  Asy- 
lum v.  Hallock  (1882)  16  Nev.  885,  it 
was  held  that  a  school  connected  with 
an  orphan  asylum  supported  by  char- 
itable donations,  controlled  exclusive- 
ly by  the  officers  of  the  asylum  who 
were  sisters  of  charity  of  the  Roman 
Catholic  Church,  in  which  religious 
instruction  was  given  to  Roman  Cath- 
olic children,  was  a  sectarian  institu- 
tion within  a  constitutional  provision 
(art.  11,  §  10)  against  using  public 
funds  for  "sectarian  purposes,"  al- 
though the  funds  contributed  by  the 
state  might  be  needed  for  the  physical 
necessities  of  the  orphans,  since  such 
contribution  would  be  used  for  the 
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relief  and  anpport  of  a  sectarian  in- 
stitution, and  in  part,  at  least,  for  sec- 
tarian purposes. 

In  McDonald  v.  Parker  (1908)  180 
Ky.  601, 110  S.  W.  810,  it  was  held  that 
the  hiring  under  contract  of  male 
teachers  employed  in  a  denominational 
college  before  its  destruction  by  fire, 
and  the  acceptance  of  the  services  of 
female  teachers  donated  by  tbe  author- 
ities of  such  college,  it  not  being  shown 
that  any  school  district  funds  were 
paid  to  the  college,  was  not  a  violation 
of  a  constitutional  provision  (§  189) 
that  "no  portion  of  any  fund  or  tax; 
now  existing,  or  that  may  hereafter  be 
raised  or  levied  for  educational  pur- 
poses, shall  be  appropriated  to,  or  used 
hy,  or  in  aid  of,  any  church,  sectarian, 
or  denominational  school." 

In  Opinion  of  Justices  (1913)  214 
Mass.  699,  102  N.  E.  464,  the  court 
answered  the  following  question, 
transmitted  by  the  general  court: 
"Do  the  existing  provisions  of  the  Con- 
stitution of  Massachusetts,  and  espe- 
cially article  IS  of  the  amendments 
thereto,  adequately  prohibit  the  ap- 
propriation by  the  commonwealth  or 
by  any  county  or  municipalify  of  mon- 
ey raised  by  taxation  for  maintaininsr 
or  aiding  any  church,  religious  denom- 
ination or  religious  society,  or  any  in- 
stitution,-school,  society,  or  undertak- 
ing which  is  wholly  or  in  part  under 
sectarian  or  ecclesiastical  control  7 
It  was  said  that  ail  moneys  raised  by 
taxation  for  the  purpose  of  expend- 
iture within  the  sphere  of  the  public 
or  common  schools,  as  these  words 
have  generally  been  understood,  must 
be  disbursed  exclusively  for  the  sup- 
port of  such  schools,  and  cannot  be 
diverted  to  any  other  kind  of  school 
maintained  in  whole  or  in  part  by  any 
religious  sect,  but  there  is  no  consti- 
tutional prohibition  of  appropriationa 
for  higher  educational  institutions, 
societies,  or  undertakings  under  sec- 
tarian or  ecclesiastical  control. 

In  Otken  v.  Lamkin  (1879)  66  Miss. 
764,  it  was  held  that  an  act  allowing 
children  to  receive  the  same  share  of 
a  public  fund  for  attendance  at  a  pri- 
vate school  of  a  certain  grade,  making; 
no  exception  as  to  schools  under  the 
control  of  religious  societies,  aa  for 
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ftttendance  on  public  schoQls,  is  in 
vioUtion  of  a  Constitution  which  pro- 
vides (art  8)  for  a  "uniform  system 
of  public  schools,"  and  also  (art  8, 
S  9)  that  no  religious  sect  shall  ever 
control  any  part  of  the  school  fund, 
the  court  saying:  "It  is  manifest  un- 
der these  provisions  that  no  portion  of 
the  school  fund  can  be  diverted  to  the 
support  of  schools  which,  in  their 
orsanization  and  conduct,  contravene 
the  general  scheme  prescribed.  That 
is  to  say,  the  fund  must  be  applied  to 
such  schools  only  as  come  within  the 
uniform  system  devised,  and  under  the 
general  supervision  of  the  state  super- 
intendent and  the  local  supervision  of 
the  county  superintendent,  are  free 
from  all  sectarian  religious  control, 
lod  ever  open  to  all  children  within 
the  ages  of  five  and  twenty-one  years; 
though  this  freedom  of  admission  to 
all  will  not  preclude  the  classification 
of  the  schools  according  to  the  age, 
sex,  race,  or  mental  acquirements  of 
the  pupils, — ^provided  only  they  remain 
free  to  all  who  come  within  the  class 
to  which  the  particular  school  is  set 
apart** 

In  Jenkins  v.  Andover  (1869)  108 
Man.  94,  It  was  held  that  a  free 
school,  founded  by  charitable  bequest, 
and  maintained  as  a  charity  under  the 
direction  of  trustees  elected  by  the 
town,  some  of  whom,  although  elected 
at  town  meetings,  must  be  members  of 
certain  designated  religious  societies, 
was  not  a  public  school,  entitled,  un- 
der the  Massachusetts  Constitution, 
to  money  raised  by  taxation  for  the 
support  of  public  schools. 

Without  mention  of  any  constitu- 
tional provision,  in  People  v.  Mc- 
Adams  (1876)  82  III.  356,  it  was  held 
that  the  legislature  could  not  rightful- 
ly invest  with  the  power  of  taxation 
the  corporate  officers  of  a  primary 
school,  established  pursuant  to  a  be- 
quest therefor  to  be  appropriated  to 
the  erection  of  a  building  suitable  for 
a  school  and  for  a  place  of  public  war- 
ship, since  the  incorporation  was  not 
for  governmental  purposes,  nor  for 
any  purpose  belonging  to  the  carrying 
out  of  the  common-school  system  of 
the  state,  but  rather  for  the  purpose  of 
the  administration  of  a  private  char- 
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ity.  However,  beyond  the  mention  of 
a  place  of  worship,  no  religious  ques- 
tion  was  discussed  in  this  case. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Atchison  (1892)  47  Kan.  712,  28  Pac. 
1000,  an  action  to  recover  certain 
taxes  paid,  it  was  held  that  the  of- 
ficers of  a  city  had  no  authority  to 
impose  a  tax  on  the  property  of  the 
citizens  to  aid  private  sectarian 
schools,  tibe  court  saying:  "Of  course, 
the  public  is  interested  In  education, 
and  taxes  may  be  authorized  and  prop- 
erly levied  for  the  maintenance  of 
public  institutions  of  learning;  but  in 
this  case  the  subscription  and  levy 
were  for  private  and  sectarian  insti- 
tutions. We  are  concluded  by  the 
statements  in  the  petition  as  to  the 
character  of  the  colleges  proposed  to 
be  aided  by  the  city.  The  demurrer 
admits  that  they  are  not  public 
schools  or  colleges,  such  as  can  be 
maintained  by  money  drawn  from  the 
public  treasury.  While  it  is  argued 
that  the  public  is  benefited  by  the  in- 
crease of  schools  and  the  spread  of 
learning  and  knowledge,  it  is  not  con- 
tended that  the  college  in  question 
are  under  the  supervision  and  control 
of  the  public,  or  that  there  is  or  could 
be  any  legislative  authority  to  expend 
the  public  revenues  for  their  support. 
The  ofilcers  of  the  city  had  no  power  to 
impose  a  tax  on  the  property  of  the 
citizens  of  Atchison  to  aid  private  in- 
terests and  enterprises." 

T.  Employment  of  sectarian  teacher. 

In  Millard  v.  Board  of  Education 
(1887)  121  HI.  297,  10  N.  B.  669,  it 
was  said  that,  under  a  statute  which 
does  not  prescribe  any  religious  belief 
as  a  qualification  of  a  teacher  in  a 
public  school,  the  school  authorities 
may  select  a  teacher  who  belongs  to 
any  church,  or  no  church,  as  they  may 
think  best. 

In  McDowell  v.  Board  of  Education 
(1918)  104  Misc.  564,  172  N.  Y.  Supp. 
690,  it  was  held  that  a  school-teacher 
who  wais  a  Quakeress  was  properly 
dismissed,  not  because  of  her  religion, 
but  because  of  certain  views  and  be- 
liefs which  she  declared  were  based  on 
her  religion,  which  prevented  her  from 
properly  discharging  the  duty  she  had 
assumed,  in  that  she  was  opposed  to 
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war,  and  to  the  existinff  war  with  the 
German  ffOTemment,  would  not  uphold 
this  country  in  forcibly  resisting  in- 
vasion, would  not  help,  or  urge  her 
pupils  to  help,  the  United  States  gov- 
ernment in  carrying  on  the  war  with 
Germany,  or  to  perform  Red  Cross 
services,  or  to  buy  thrift  stamps,  and 
did  not  bcdieve  that  a  teacher  was  Un- 
der special  obligation  to  train  her 
pupils  to  support  the  government  of 
the  United  States  in  its  measures  for 
carrying  on  the  war.  Answering  the 
contention  that  there  was  a  violation 
of  the  Federal  and  state  Constitutions 
in  that  she  was  discriminated  against 
on  account  of  her  religion,  and  that 
there  was  an  attempted  restraint  on 
the  observance  of  the  Quaker  faith, 
the  court  said:  "It  is  further  urged 
that  in  dismissing  the  petitioner  upon 
the  grounds  assigned  there  was  a  vi- 
olation of  the  Federal  and  state  Con- 
stitutions in  that  she  was  discriminat- 
ed against  on  account  of  her  religion, 
and  that  there  was  an  attempted  re- 
straint upon  the  observance  of  the 
QutJcer  faith.  Such  is  not  the  case. 
The  petitioner  was  not  dismissed  be- 
cause she  was  a  Quakeress.  It  has 
simply  been  found  that  certain  views 
and  beliefs,  which  she  declares  are 
based  upon  her  religion,  prevent  her 
from  properly  discharging  the  duty 
she  assumed.  Where  a  person  agrees 
with  the  state  to  perform  a  public  du- 
ty, she  will  not  be  excused  from  per- 
formance according  to  law  merely 
'  because  her  religion  forbids  her  doing 
so.  While  the  petitioner  may  be  en- 
titled to  the  greatest  respect  for  her 
adherence  to  her  faith,  she  cannot  be 
permitted,  because  of  it,  to  act  in  a 
manner  inconsistent  with  the  peace 
and  safety  of  the  state." 

In  Barnes  v.  Falmouth  (1810)  6 
Mass.  401,  it  was  held  that  a  teacher 
of  an  unincorporated  religious  society 
cannot  be  regarded  as  a  public  Prot- 
estant religious  teacher,  so  as  to  be 
entitled  to  any  part  of  the  funds 
raised  by  a  town,  pariah,  precinct,  etc., 
for  such  a  teacher,  based  on  the  Con- 
stitution of  the  state  as  it  existed  until 
1883.  providing  for  the  choice  of  such 
a  teacher  in  each  town,  precinct,  par- 
ish, etc.,  the  only  person  entitled 


thereto  being  a  Protestant  teacher  of 
piety,  religion,  and  moralify,  of  some 
incorporated  religious  society,  elect- 
ed by  such  society. 
See  also  supra,  III. 

yi.  Use  of  churah  or  seotarfan  buildinff 

for  school. 

The  necessary  use  of  a  portion  of  a 
church  or  other  sectarian  building  for 
school  purposes,  or  the  payment  of 
rent  therefor,  is  not  an  appropriation 
or  aid  to  the  church  or  a  sectarian 
school  within  the  meaning  of  consti- 
tutional prohibitions  of.  such  aid. 
Millard  v.  Board  of  Education  (1886) 
19  UL  App.  48,  on  appeal  in  (1887)  121 
111.  297,  10  N.  E.  669;  Scripture  v. 
Burns  (1882)  59  Iowa,  70,  12  N.  W, 
760;  Knowlton  v.  Baumhovee  (re- 
ported herewith)  ante,  841;  Swadley 
V.  Haynes  (1897)  —  Tenn.  — ,  41  S.  W. 
1066;  State  ex  rel.  Conway  Joint 
School  Dist.  (1916)  162  Wis.  482. 
L.B.A.1916D.  399,  156  N.  W.  477,  Ann. 
Cas.  1918C,  584;  Domer  v.  School  Dist. 
(1908)  137  Wis.  147,  19  L.R.A.(N.S.) 
171. 118  N.  W.  353.  See  also  Pronovost 
V.  Brunette  (1917)  36  N.  D.  288,  162 
N.  W.  300. 

Thus,  in  Millard  v.  Board  of  Educa- 
tion (1886)  19  IlL  App.  48,  it  was  held 
that  the  payment  of  rent  to  a  church 
organization  for  the  use  of  a  room  in 
the  basement  of  the  church  for  school 
purposes  was  not  such  an  appropria- 
tion or  aid  to  the  church  as  to  come 
within  the  constitutional  prohibition, 
since  the  public  in  such  a  case  receives 
the  full  benefit  of  its  contract,  and  the 
funds  paid  are  not  a  gift,  appropria- 
tion, or  aid  to  the  church,  nor  paid  for 
any  sectarian  purpose.  And  in  the 
same  case,  on  appeal  (1887)  121  111. 
297,  10  N.  E.  669.  it  was  held  that  tem- 
porary leasing,  when  necessary,  of  the 
basement  of  a  church  under  the  con- 
trol of  Roman  Catholics,  for  a  public 
school,  which  remains  under  the  con- 
trol of  the  school  board  and  Is  taught 
by  their  teachers  and  under  the  sys- 
tem of  instruction  prescribed  by  them, 
does  not  make  the  school  a  sectarian 
one  under  a  constitutional  provision 
(art.  8)  declaring  against  the  use  of 
public  funds  to  aid  sectarian  schools, 
the  court  saying:  "As  to  the  first 
allegation,  that  the  schools  have  been 
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maintained  in  the  basement  of  a  Cath* 
oiic  church,  no  importance  whatever 
can  be  attached  to  a  fact  of  that  char- 
acter. If  the  district  where  the  school 
was  maintained  had  no  schoolhouse, 
and  it  became  necessary  for  th«  board 
of  education  to  procure  a  building  to 
be  used  for  school  purposes,  they  had 
the  right  to  rent  of  any  person  who 
had  property  suitable  for  school  pur- 
poses, and  whether  the  owner  of  the 
property  was  a  Methodist,  a  Presby- 
terian, a  Roman  Catholic,  or  of  any 
other  denomination,  was  a  matter  of 
no  moment;  nor  was  it  material  that 
the  building  selected  had  l>een  used  as 
a  church." 

See  also  Millard  V.  Board  of  Educa' 
tion  (1886)  116  111.  23,  5  N.  E.  533, 
wherein  it  was  held  that  an  appeal  did 
not  lie  to  the  supreme  court  directly 
from  the  circuit  coart;  becanse  no 
question  was  involTed  of  the  con- 
struction or  Interpretation  of  the 
constitutional  provisions  (art.  8,  §  3) 
inhibiting  school  authorities  from  ap- 
propriating public  funds  for  the  sup- 
port of  a  public  school,  or  any  school 
under  the  domination  or  control  of 
any  church  or  sectarian  denomination; 
or  of  §  3  of  the  Bill  of  Bights  provid- 
ing that  'the  free  exercise  and  enjoy- 
ment of  religious,  profession  and 
worship,  without  discrimination,  shall 
be  forever  guaranteed." 

In  State  ex  rel.  Conway  v.  Joint 
School  Dist.  (1916)  162  Wis.  482, 
LJLA.1916D,  399,  166  N.  W.  477,  Ann. 
Cas.  1918C,  684,  it  was  held  that  the 
use  of  a  church  building  in  which  to 
hold  graduation  exercises,  which  are 
a  part  of  the  school  curriculum  and 
under  the  control  of  the  school  board, 
without  payment  for  such  use,  does 
net  compel  parents  or  pupils  to  attend 
a  place  of  worship  within  the  meaning 
of  a  constitutional  provision  (art  1, 
S  18)  which  reads  as  follows:  The 
right  of  every  man  to  worship  Al- 
mighty God  according  to  the  dictates 
of  his  own  conscience  shall  never  be 
infringed;  nor  shall  any  man  be  com- 
pelled to  attend,  erect,  or  support  any 
place  of  worship,  or  to  maintain  any 
ministry,  against  his  consent;  nor 
shall  any  control  of,  or  interference 
with,  the  rights  of  conscience  be  per- 


mitted, or  any  preference  be  given  by 
law  to  any  religious  establishments 
or  modes  of  worship;  nor  shall  any 
money  be  drawn  from  the  treasury 
for  the  benefit  of  religious  societies,  or 
religions  or  theological  seminaries." 
The  court  said:  "When  the  Constitu- 
tion protects  the  individual  from  being 
compelled  to  attend  a  place  of  worship, 
it  undoubtedly  means  that  he  shall  not 
be  required  to  attend  a  place  where 
religious  instruction  is  being  given  at 
the  time  he  is  required  to  be  present. 
It  protects  a  man  from  being  obliged 
to  attend  the  services  of  the  Salvation 
Army  in  our  public  streets,  or  from 
being  compelled  to  enter  a  hall  or  op- 
era house  while  such  services  are 
being  carried  on,  just  as  much  as  it 
does  against  being  forced  to  enter  a 
church.  It  is  what  is  done,  not  the 
name  of  the  place  where  it  is  done, 
that  is  significant." 

In  Swadley  v.  Haynes  (1897)  — 
Tenn.  — ,  41  S.  W.  1066,  it  was  said, 
without  mention  of  any  constitutional 
provision,  that,  while  it  was  contrary 
to  law  and  public  policy  to  allow  the 
public  school  money  to  be  invested  in 
property  in  which  any  religious  de- 
nomination or  society  had  any  interest 
or  rights,  this  does  not  prevent  or  in- 
hibit school  directors,  when  necessary, 
from  using  a  building  of  that  char- 
acter by  permission  of  the  Imstees,  or 
from  making  any  anitable  arrange- 
ment for  the  rent  and  occupation  of 
the  building  for  the  ase  of  the  public 
schools. 

In  view  of  the  express  statutory 
power  of  a  school  district  to  hire  a 
schoolhouse  (Stat  1898,  §  430,  subd. 
6)  and  the  statutory  authority  of  the 
school  board  (Stat  1898,  g  430)  when 
directed  by  the  electors,  in  the  alter- 
native, to  purchase  or  lease  a  site  for 
a  schoolhouse,  and  to  build,  hire,  or 
purchase  a  schoolhouse,  etc.,  it  has 
been  held  that  a  school  district  might 
properly  maintain  a  common  school 
in  rooms  rented  in  a  parochial  school 
building,  where  it  owned  a  school- 
house  obviously  wholly  inadequate  for 
a  common  school,  free  to  all  the  schol- 
ars of  the  district  Domer  v.  School 
Dist  (1908)  187  Wis.  147,  19  L.R.A. 
(N.S.)  171, 118  N.  W.  353. 
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In  Scripture  v.  Burns  (1882)  59 
Iowa,  70,  12  N.  W.  760,  a  petition  for 
mandamus  to  require  school  author- 
ities to  discontinue  the  holding  of  the 
public  school  in  a  room  rented  in  a 
building  owned  by  a  bishop  of  the 
Catholic  Church,  where  the  Catholic 
creed  was  taught,  and  to  hold  it  in  the 
public  schoolhouse,  it  was  held  that 
the  directors  of  a  school  district  may, 
when  the  public  schoolhouse  is  out  of 
repair  or  insufficient,  and  in  other 
cases  when  the  best  interests  of  the 
school  would  be  subserved  thereby, 
cause  the  school  to  be  taught  in  a 
rented  house  instead  of  the  public 
school  building,  and  that  their  action 
in  such  a  case,  although  dependent  on 
the  determination  of  facts  and  the 
lawful  exercise  of  their  discretion, 
may  be  reviewed  by  proper  proceed- 
ings before  a  tribunal  having  juris- 
diction thereof. 

In  the  reported  case  (Knowlton  t. 
Bauuhoveb,  ante,  841)  it  is  held  that 
a  school  board  could  not,  in  the  ex- 
ercise of  power  given  it  to  rent  a  room 
and  employ  a  teacher  where  there  are 
ten  children  for  whose  accommodation 
there  is  no  schoolhouse,  appropriate 
school  funds  to  rent  a  room  in  a  paro- 
chial school  building  for  the  use  of 
the  public  school,  where  it  appeared 
that  the  pupils  were  by  this  action 
placed  under  the  sectarian  influence 
of  such  school,  the  room  being  left  in 
charge  of  members  of  a  religious  order 
who  regularly  gave  instruction  in  the 
doctrines  of  their  particular  faith. 

In  Nance  v.  Johnson  (1892)  84  Tex. 
401, 19  S.  W.  559,  a  suit  by  citizens  and 
taxpayers  against  school  trustees  and 
the  teacher  of  a  school  to  enjoin  the 
pajonent  of  the  school  fund  allotted  to 
the  community,  pursuant  to  a  contract 
with  the  teacher  of  a  school  alleged 
to  be  sectarian,  the  appellate  cour^ 
having  found  tiiat  the  plaintiffs  were 
not  entitled  to  an  injunction  because 
other  remedies  open  to  them  had  not 
been  exhausted,  found  it  unnecessary 
to  express  an  opinion  on  the  merits, 
but  recited  the  conclusions  of  fact  of 
the  trial  judge,  showing  that  the 
school  was  taught  by  a  member  of  the 
Baptist  Church,  in  a  house  belonging 
to  a  Baptist  asaociationt  a  body  or- 


ganized for  the  purpose  of  maintain- 
ing a  school  for  the  advancement  of 
the  ends  "of  their  religious  or  secta- 
rian association;"  that,  on  account  of 
a  partial  destruction  of  their  build- 
ing, the  association,  feeling  unable  to 
establish  a  school  as  originally  de- 
signed, turned  over  its  school  property 
to  the  community  to  be  used  for  public 
free  school  purposes ;  that  the  contract 
in  question  was  with  .the  teacher  of 
such  school  by  the  lawfully  appointed 
trustees  of  the  school  community,  with 
the  approval  of  the  county  judge;  that 
all  the  teachers  engaged  held  first- 
grade  certificates,  and  that  the  school 
was  commenced  with  daily  prayers, 
but  no,  religious  or  sectarian  instruc- 
tion of  any  character  was  given. 

See  also  Pronovost  v.  Brunette 
(1917)  36  N.  D,  288.  162  N.  W.  300, 
wherein  it  appeared  that  the  room  to 
be  leased  for  school  purposes  was  in 
a  Roman  Catholic  institution,  but  the 
court,  without  discussing  that  iwint, 
based  its  decision  on  the  ground  that 
the  board  had  no  statutory  authority 
to  lease  additional  school  buildings, 
where  those  in  existence  were  suffi- 
cient for  all  purposes. 

VII.  B^igUnta  meettno  tn  aehocthouue. 
a.  Uae  permitted. 

In  some  jurisdictions  it  is  held  that 
a  schoolhouse  may  be  used  for  reli- 
gious meetings  at  times  when  such 
meetings  will  not  Interfere  with  the 
school  work.  Nichols  v.  School  Direc- 
tors (1879)  98  ni.  61,  34  Am.  Rep.  160; 
School  Directors  v.  Toll  (1909)  149 
III.  App.  541 ;  Hurd  v.  Walters  (1874) 
48  Ind.  148;  Baggerly  v.  Lee  (1905) 
37  Ind.  App.  139,  73  N.  E.  921 ;  Town- 
send  V.  Hagan  (1872)  36  Iowa,  194; 
Davis  v.  Boget  (1878)  50  Iowa,  11; 
State  ex  rel.  Gilbert  v.  Dilley  (1914) 
95  Neb.  527.  50  Ii.R.A.(N.S.)  1182, 145 
N.  W.  999;  Greenbanks  v.  Boutwell 
(1870)  43  Vt.  207.  And  see  Lagow  v. 
Hill  (1909)  238  IIL  428,  87  N.  E.  869. 

Thus,  in  State  ex  rel.  Gilbert  v. 
Dilley  (1914)  96  Neb.  627,  50  L.R.A. 
(N.S.)  1182,  145  N.  W.  999,  it  was 
held  that  the  occasional  use  of  a 
schoolhouse  for  Sundi^  school  and 
religious  meetings  over  a  period  of 
five  years,  and  not  more  than  four 
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times  in  any  one  year,  on  Sundays, 
when  such  meetings  did  not  interfere 
with  the  school  work,  did  not  consti- 
tute the  schoolhouse  a  place  of  worship 
within  the  meaninsr  of  the  constitu- 
tional  provisions  prohibiting^  compul- 
sory attendance  on  places  of  worship, 
or  taxation  for  the  maintenance  there- 
of. 

In  Townsend  v.  Hagan  (1872)  35 
Iowa,  194,  it  was  held  that,  under  a 
statute  conferring  authority  on  the 
electors  of  a  school  district  to  direct 
the  sale  or  "other  disposition"  to  be 
made  of  any  schoolhouse,  they  have 
the  power,  by  vote,  to  permit  the  use 
of  such  building  for  religious  pur- 
poses. 

So,  in  another  case  decided  on  the 
authority  of  Townsend  v.  Hagan 
(Iowa)  supra,  and  Davis  v.  Beget 
(1878)  60  Iowa,  11,  it  was  held  that 
the  electors  of  a  district  township,  by 
virtue  of  the  authority  given  them  by 
statute,  have  power  by  vote  to  order 
that  a  schoolhouse  be  opened  for  Sab> 
bath  school,  religious  worship,  and 
lectures  on  moral  and  scientific  sub- 
jects, at  such  times  as  would  not  in- 
terfere with  the  regular  progress  of 
the  public  schools,  and  such  use  is  not 
in  conflict  with  a  constitutional  pro- 
vision (art.  1,  §  3)  against  compelling 
any  person  to  pay  taxes  for  building 
or  repairing  places  of  worship,  espe- 
cially where  such  use  was  temporary 
and  occasional,  and  abundant  provi- 
sion was  made  for  securing  damages. 
The  court  said:  "Aside  from  the  con- 
sideration that  in  Townsend  t.  Hagan, 
supra,  it  was  determined  that  the  dis- 
trict electors  did  have  such  power  as 
is  here  complained  of,  and  that  such 
use  was  not  unreasonable,  we  incline 
to  think  that  the  use  of  a  public  school 
building  for  Sabbath  schools,  religious 
meetings,  debating  clubs,  temperance 
meetings,  and  the  like,  and  which,  of 
necessity,  must  be  occasional  and  tem- 
porary, is  not  so  palpably  a  violation 
of  the  fundamental  law  as  to  justify 
the  courts  in  interfering.  Especially 
is  this  so  where,  ae  in  the  case  at  bar, 
abundant  provision  is  made  for  secur- 
ing any  damages  which  the  taxpayer 
may  suflfer  by  reason  of  the  use  of  the 
house  for  the  purposes  named.  With 


such  precaution,  the  amount  of  taxes 
anyone  would  be  compelled  to  pay  by 
reason  of  such  use  would  never 
amount  to  any  appreciable  sum.  We 
may  further  say  that  the  use  for  the 
purposes  named  is  but  temporary,  oc- 
casional, and  liable  at  any  time  to  be 
denied  by  the  district  electors,  and 
such  occasional  use  does  not  convert 
the  schoolhouse  into  a  building  for 
worship,  within  the  meaning  of  the 
Constitution.  The  same  reasoning 
would  make  our  halls  of  legislation 
places  of  worship,  because  in  them, 
each  morning,  prayers  are  offered  by 
chaplains." 

In  Illinois,  the*  specific  authority  of 
statutes  for  such  use  has  been  invoked. 
In  Nichols  v.  School  Directors  (111.) 
supra,  it  was  held  that  a  statute  (111. 
Rev.  Stet.  1874,  p.  958,  §  39)  author- 
izing  the  directors  of  a  school  district 
to  grant  the  temporary  use  of  a  school- 
house,  when  not  occupied  by  school, 
for  religious  meetings  and  Sunday 
schools,  and  for  such  other  meetings 
as  the  directors  might  deem  proper,  and 
the  act  of  a  school  district  in  grant- 
ing the  use  of  a  schoolhouse  for  reli- 
gious meetings  and  Sunday  school, 
was  authorized,  and  did  not  contra- 
vene a  constitutional  provision  (art. 
2,  §  8)  that  no  person  should  be  re- 
quired to  support  a  place  of  worship 
against  his  consent,  nor  shall  any 
preference  be  given  by  law  to  any  reli- 
gious denomination  or  mode  of  wor- 
ship, or  a  provision  (art.  8,  §  3)  which 
forbade  any  school  district  from  mak- 
ing an  appropriation  in  aid  of  any 
church,  or  for  sectarian  purposes,  or  a 
provision  (art.  8,  §  2)  which  required 
all  school  property  to  be  faithfully 
applied  to  the  object  for  which  such 
gifts  or  grants  were  made.  The  court 
said:  "It  seems  to  us  a  very  strained 
interpretation  to  attempt  to  bring  the 
present  case  within  the  reach  of  either 
one  of  the  above  constitutional  provi- 
sions. The  latter  one  relates  to  the 
subject  of  a  gift  or  grant,  which  this 
schoolhouse  is  not  shown  to  be,  and 
if  it  were,  it  is  not  perceived  wherein 
an  incidental  use  of  the  house  for  the 
holding  of  religious  meetings,  not  in 
any  way  in  interference  with  school 
purposes,  would  in  any  reasonable 
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sense  be  inconsistent  with  its  faith- 
ful application  to  the  object  of  the  gift 
or  irrant.  The  second  provision  re- 
spects the  making  of  an  appropriation 
or  payment  from  some  public  fund  in 
aid  of  any  church  or  sectarian  pur- 
pose, and  it  cannot  be  claimed  that 
this  contemplated  use  of  the  school- 
house  is  such.  In  what  manner,  from 
the  holding  of  religious  meetings  in 
the  schoolhouse,  complainant  is  going 
to  be  compelled  to  aid  in  furnishing  a 
house  of  worship  and  for  holding  reli- 
gious meetings,  as  he  complains  in  his 
bill,  he  does  not  show.  We  can  only 
imagine  that  possibly  at  some  future 
time  he  might,  as  a  taxpayer,  be  made 
to  contribute  to  the  expense  of  re- 
pairs, rendered  necessary  from  wear 
and  use  of  the  building  in  the  holding 
of  religious  meetings.  A  single  hold- 
ing of  a  religious  meeting  in  the 
schoolhouse  might  in  that  way  cause 
damage  in  some  degree  to  the  build- 
ing, upon  the  idea  that  continual  drop- 
ping wears  away  stone,  but  the  injury 
would  be  inappreciable.  As  respects 
any  individual  pecuniary  expense 
which  might  be  in  this  way  involved, 
we  think  that  consideration  may  be 
properly  disposed  of  under  the  maxim, 
*De  minimis,'  etc.  The  thing  contem- 
plated by  the  constitutional  provision 
first  above  named  was  a  prohibition 
upon  the  legislature  to  pass  any  law  by 
which  a  person  should  be  compelled, 
without  his  consoxt,  to  contribute  to 
the  support  of  any  ministry  or  place  of 
worship.  Such  a  matter  as  the  subject 
of  complaint  here,  we  do  not  regard 
as  within  its  purview.  Religion  and 
religious  worship  are  not  so  placed 
under  the  ban  of  the  Constitution  that 
they  may  not  be  allowed  to  become  the 
Incipient  of  any  incidental  benefit 
whatsoever  from  the  public  bodies  or 
authorities  of  the  state.  That  instru- 
ment itself  contains  a  provision  au- 
thorizing the  legislature  to  exempt 
property  used  for  religious  purposes 
from  taxation;  and  thereby,  the  same 
as  is  complained  of  here,  there  might 
be  indirectly  imposed  upon  the  tax- 
payer the  burden  of  increased  taxa- 
tion, and  in  that  manner  the  indirect 
supporting  of  places  of  worship.  In 
the  respect  of  the  possibility  of  en- 


hanced taxation  therefrom,  this  provi- 
sion of  the  Constitution  itself  is  even 
more  obnoxious  to  objection  than  this 
permission  given  by  the  school  direct- 
ors to  hold  religious  meetings  in  the 
schoolhouse.  There  is  no  pretense 
that  it  is  in  any  way  an  interference 
with  the  occupation  of  the  building  for 
school  purposes." 

Where  by  statute  (Rev.  Stat.  1909, 
p.  2013)  school  directors  have  control 
and  supervision  of  the  schoolhouse 
and  the  right  to  permit  use  thereof  for 
cwtain  purposes  other  than  school 
purposes,  a  church  organization  has 
no  right  to  use  the  school  building  for 
religious  meetings  without  permission 
of  the  school  directors,  such  rights  be- 
ing permissive  only,  and  revocable  at 
any  time  at  the  discretion  of  the  school 
directors.  School  Directors  v.  Toll 
(1909)  149  m.  App.  641. 

See  also  Lagow  v.  Hill  (1909)  238  HI. 
428,  87  N.  E.  369,  which  involved  a 
construction  of  the  statute  in  question, 
but  concerned  the  meeting  vt  certain 
fraternal  organizations. 

And  in  Indiana,  under  a  similar  stat- 
ute, in  Hurd  v.  Walters  (1874)  48  Ind. 
148,  it  was  said  that  if,  in  accordance 
with  a  statute  (act  approved  March  3, 
1859,  §  6)  80  providing,  a  majority  of 
the  legal  voters  of  a  school  district 
had  expressed  a  desire  that  the  school- 
house  might  be  used  for  relisrious  wor- 
ship, the  action  of  the  school  trustee 
in  permitting  such  use  would  be  clear- 
ly right,  but  refused  to  express  any 
opinion  as  to  the  power  of  the  brustee, 
in  the  absence  of  any  expressed  desire 
on  the  part  of  the  majority  of  the  legal 
voters  of  the  district. 

However,  in  Baggeriy  v.  Lee  (1905) 
37  Ind.  App.  139,  73  N.  E.  921.  it  was 
held  that  a  schoolhouse  is  occupied  for 
school  purposes  from  the  beginning;  of 
the  school  term  to  its  end,  includingr 
school  days,  Saturdays,  Snndasrs,  and 
nights,  and  a  statute  permitting,  under 
certain  conditions,  the  use  of  a  school- 
house  for  other  than  school  purposes, 
"when  unoccupied  for  common-school 
purposes,"  does  not  prevent  a  trustee 
from  enjoining,  and  does  not  permit 
him  to  grant,  the  use  of  the  building 
for  religious  purposes  during  such 
time.    Suggesting  a  doubt  as  to  the 
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validity  of  the  act,  the  court  said  that 
if  it  was  valid  the  school  trustee  miflrht 
properly  grant  the  use  of  the  school 
for  religious  purposes  during  the  time 
intervening  between  the  close  of  the 
school  terra  in  the  spring  and  the  com- 
mencement of  the  succeeding  term  in 
the  fall. 

la  at  least  one  jurisdiction,  the  au- 
thority to  decide  the  question  seems  to 
be  in  the  school  authorities  by  virtue 
of  the  powers  conferred  upon  them. 
Thus,  under  a  statute  (Sand.  &  H.  Dig. 
§  7042)  giving  school  directori^  the 
care  and  custody  of  the  schoolhouse 
and  grounds,  books,  papers,  etc.,  and 
imposing  upon  them  the  duty  to  pre- 
serve the  same,  and  to  prevent  waste 
and  damage,  it  was  held  that  tiiey  have 
the  power  to  prohibit  the  use  of  such 
boilding  for  religious  purposes,  where 
it  appears  that  by  such  use  the  build- 
ing and  its  contents  are  being  injured, 
although  a  certain  sum  contributed  by 
individuals  to  be  used  in  erecting  the 
building  was  given  on  tiie  understand- 
ing that  the  house  was  to  be  used  for  a 
schoolhouse  and  for  religious  worship. 
Boyd  V.  Mitchell  (1901)  69  Ark.  202, 62 
S.  W.  61. 

In  Michigan,  it  has  been  held  that 
the  electors  of  a  school  district  may, 
by  vote,  refuse  to  permit  certain  per- 
sons tiie  ase  of  a  schoolhouse  for  the 
purpose  of  holding  religious  meetings, 
fickhardt  v.  Darby  (1898)  118  Mich. 
199,  76  N.  W.  761. 

b.  Uae  not  permiUed, 

But  in  other  jarisdietions  public 
school  buildings  may  not  be  used  for 
religious  meetings.  Spencer  v.  Joint 
School  Dist.  (1876)  IS  Kan.  269, '22 
Am.  Rep.  268;  Greorge  v.  Second  School 
Dist  (1843)  6  Met.  (Mass.)  610;  Dor- 
ton  V.  Heam  (1878)  67  Mo.  801 ;  Hy- 
song  V.  Gallitzin  School  Dist  (1894) 
164  Pa.  629,  26  L.R.A.  203,  44  Am.  St 
Rep.  632,  80  Atl.  482;  Bender  v.  Strea- 
bich  (1896)  17  Pa.  Co.  Ot  609,  affirmed 
in  (1897)  182  Pa.  251,  87  Atl.  858; 
Spring  V.  School  Directors  (1900)  81 
Pittsb.  L.  J.  N.  S.  (Pa.)  194. 

Thus,  in  Dorton  v.  Heam  (1878)  67 
Mo.  301,  it  was  held  that,  in  the  ab^ 
sence  of  express  authori^,  a  school 
board  cannot  permit  the  use  of  a 


school  building  for  Sunday  school  pur- 
poses. 

In  Spencer  v.  School  Dist  (Kan.) 
supra,  it  was  held  that  the  use  of  a 
public  schoolhouse  for  even  one  reli- 
gious or  political  gathering  is  illegal, 
since  taxation  is  invoked  to  raise 
funds  to  erect  the  building,  and  taxa- 
tion, being  illegitimate  to  provide  for 
any  private  purpose,  will  not  lie  to 
raise  funds  to  build  a  place  for  a  reli- 
gious society,  a  political  society,  or  a 
social  club,  and  what  cannot  be  done 
directly  cannot  be  done  indirectly. 
The  court  said:  "We  are  fully  aware 
of  the  fact  that  all  over  the  state  the 
schoolhouse  is,  by  general  consent,  or 
at  least  without  active  opposition,  used 
for  a  variety  of  purposes  other  than 
the  holding  of  public  schools.  Sab- 
bath schools  of  separate  religious  de- 
nominations, church  assemblies,  some- 
times political  meetings,  social  gather- 
ings, etc.,  are  held  there.  Now,  none 
of  these  can  be  strictly  considered 
among  the  purposes  for  which  a  pub- 
lic building  can  be  erected,  or  taxa- 
tion employed.  But  it  often  happens, 
particularly  in  our  newer  settlements, 
that  there  is  no  other  public  building 
than  the  schoolhouse,  no  place  so  con- 
venient as  that.  The  use  for  these 
purposes  works  little  damage.  It  is 
used  by  the  inhabitants  of  the  district 
whose  money  has  built  it,  and  used  for 
their  profit  or  pleasure.  Shall  it  be 
said  that  this  is  illegal?  Doubtless, 
if  all  in  the  district  are  content,  no 
question  will  ever  be  raised;  and,  on 
the  other  hand,  if  a  majority  object, 
the  use  for  such  pun>oses  will  cease. 
It  is  only  when  the  majority  favor, 
and  a  minority  object,  that  the  courts 
are  appealed  to.  That  minority  may 
be  but  a  single  individual;  may  be  in- 
fluenced by  spite  or  revenge,  or  any 
other  unworthy  motive ;  but,  whatever 
the  motives  which  prompt  the  litiga- 
tion, the  decision  must  be  in  harmony 
with  the  absolute  right  of  all.  It 
seems  to  U8  that  upon  well-settled 
principles  the  question  must  be  an- 
swered in  the  negative.  The  public 
schoolhouse  cannot  be  used  for  any 
private  purposes.  The  argument  is  a 
short  one.  Taxation  is  invoked  to 
raise  funds  to  erect  the  building;  but 
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taxation  is  illegitimate  to  provide  for 
any  private  purpose.  Taxation  will 
not  lie  to  raise  funds  to  build  a  place 
for  a  religions  society,  a  political  so- 
ciety, or  a  social  club.  What  cannot 
be  done  directly  cannot  be  done  indi- 
rectly. As  you  may  not  levy  taxes  to 
build  a  church,  no  more  may  you  levy 
taxes  to  build  a  schoolhouse  and  then 
lease  it  for  a  church.  Nor  is  it  an  an- 
swer to  say  that  its  use  for  school  pur- 
poses is  not  interfered  with,  and  ttiat 
the  use  for  the  other  purposes  works 
little,  perhaps  no  immediately  percep- 
tible, injury  to  the  building,  and  re- 
sults in  tiie  receipt  of  immediate  pe- 
cuniary benefit  The  extent  of  the 
injury  or  benefit  is  something  into 
which  courts  will  not  inquire.  The 
character  of  the  use  is  the  only  legiti- 
mate question." 

So,  in  Hysong  v.  Gallitzin  School 
Dist.  (1894)  164  Pa.  629, 26  L.R.A.  203, 
.  44  Am.  St.  Rep.  632,  SO  Atl.  482,  it  ap- 
peared that  the  lower  court,  whose  de- 
cision was  affirmed  by  the  appellate 
court,  held  to  be  unauthorized  the  use 
of  a  public  school  building  for  im- 
parting religious  instruction  after 
school  hours. 

In  Bender  v.  Streabich  (1896)  17  Pa. 
Co.  Ct  609,  it  was  held  that  the  pro- 
hibition by  the  Constitution  of  the  ap- 
propriation of  money  raised  for  the 
support  of  public  schools,  to  sectarian 
schools,  includes  the  use  of  the  public 
school  buildings  erected  by  such  money 
for  any  sectarian  purpose,  such  as  the 
holding  of  Sunday  school  and  church 
therein,  outside  of  school  hours,  by 
permission  of  the  school  directors. 
The  decree  in  this  case  was  affirmed 
in  (1897)  182  Pa.  261,  37  Atl.  853,  on 
the  authority  of  Hysong  v.  CraUitzin 
School  Dist.  (Pa.)  supra,  the  court 
saying  that  this  view  of  the  law  did 
not  forbid  the  use  of  the  buildings  for 
any  purpose  directly  related  to  the 
instruction  of  the  pupils  of  the  schools, 
and  did  not  exclude  their  use  for  lec- 
tures or  debates  which  were  made  a 
part  of  the  course  of  instruction. 

To  the  same  effect,  see  Spring  v. 
School  Directors  (Pa.)  supra. 

In  George  v.  Second  School  Dist. 
(1843)  6  Met.  (Mass.)  510,  it  was  said 
that  if,  under  color  of  corporate  power 
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of  a  school  district,  the  inhabitants 
should  vote  to  erect  an  expensive  and 
ornamental  building  with  a  view  to 
enhance  the  value  of  real  estate,  to  ac- 
c(»nmodate  societies,  lectures,  dramat- 
ic exhibitions,  or  even  to  have  a  con- 
venient place  for  religious  meetings  or 
public  worship,  or  for  any  other  use 
than  that  of  a  district  town  school,  it 
would  not  be  within  the  legitimate  au- 
thority of  a  school  district,  and  any 
vote  to  levy  a  tax  on  ttie  inhabitants 
for  such  a  purpose  wonld  be  void,  but 
that  a  school  disteict  had  power  to 
make  a  contract  with  the  builder  to 
erect  a  schoolhouse  for  a  certain  sum, 
giving  him  the  liberty  to  build  a  pub- 
lic hall  over  the  same  as  the  builder's 
property,  the  district  to  have  the  use 
of  the  same,  free  of  charge,  for  dis- 
Mct  meetings,  school  examlnationB, 
and  the  like. 

e.  JBule  in  ConneetUmt. 

In  Sheldon  v.  Centre  School  Dist. 
(18S6)  26  Conn.  224,  it  was  said  that 
DO  court  would  hold  to  be  void  a  vote 
of  a  district  directing  a  suitable  and 
proper  schoolhouse  to  be  built,  merely 
because  it  authorized  religious  meet- 
ings to  be  held  in  it  in  the  evenings, 
but  that  it  might,  in  a  proper  case,  pro- 
hibit the  use  of  it  for  improper  pnr- 
poses. 

However,  in  Scofield  v.  Eighth 
School  Dist.  (1858)  27  Conn.  499,  it 
was  held  that,  notwithstanding  a  fa- 
vorable vote  of  the  district,  the  school 
committoe  had  no  power  to  grant  the 
right  to  use  a  schoolhouse  of  the  dis- 
trict for  religions  meetings,  Sunday 
school,  and  otiier  religious  exercisea 
on  Sundays  and  other  di^,  and  a  tax- 
payer of  the  district  objecting  was  en- 
titled to  an  injunction  against  such 
use,  although  the  injury  to  the  school- 
house  and  other  proper^  might  be 
very  slight. 

Till.  Miacellaneoua. 

In  New  Braunfela  v.  Waldschmidt 
(1918)  —  Tex.  — ,  207  3.  W.  80S,  an 
ordinance  providing  that  no  person 
should  be  permitted  to  attend  the  pub- 
lic or  private  schools  of  the  city  with- 
out presenting  a  physician's  certificate 
of  vaccination  within  six  years  was 
held  not  to  undertake  to  control  or  in- 
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cerfere  with  any  rights  of  conscience 
in  matters  of  religion,  tiie  plaintiflB 
being  Christian  Scientists  who  did  not 
believe  in  Taccination,  but  conscien- 
tiously believed  in  the  Christian 
Science  treatment  of  small^pox,  which 
is  **a  denial  of  the  reality  of  sickness 
and  disease."  The  court  said  that  the 
religioos  freedom  gnanuiteed  1^  the 
United  States  Constitution  does  not 
deprive  Congress  of  legislative  power, 
whereby  actions  may  be  reached  which 
violate  social  duties,  and  the  Bill  of 
Rights  of  the  state  Constitution  (§  6) 
does  not  relieve  a  person  from  obedi- 
ence to  reasonable  health  regulations, 
enacted  under  the  police  power  of  the 
state,  because  such  regulations  happen 
not  to  confoim  to  one's  religious  be- 
lief. 

A  provision  in  a  bequest  establish- 
ing a  college  that  no  ecclesiastic,  mis- 
sionary, or  minister  of  any  sect  what- 
soever shall  hold  or  exercise  any  duty 
therein,  or  ever  be  admitted  for  any 
purpose  or  as  a  visitor,  made  for  the 
e^reas  purpose  of  keeping  the  minds 
of  the  children  free  from  the  excite- 
ment of  sectarian  controversy,  and  not 
to  cast  any  reflection  on  any  sect  or 
person,  was  held  not  necessarily  to  ex- 
clude Christianity  or  the  Bible,  there 
being  no  restriction  as  to  the  religious 
opinions  of  the  instructors  or  officers, 
and  was  not,  therefore,  inconsistent 
with  the  Christian  religion  nor  op- 
posed to  the  policy  of  the  state  of 
Pennsylvania  as  expressed  in  a  con- 
stitutional declaration  that  "all  men 
have  a  natural  and  indefeasible  right 
to  worahip  Almighty  God  according  to 
the  dictates  of  their  own  consciences ; 
no  man  can  of  right  be  compelled  to 
attend,  erect,  or  support  any  place  of 
worship,  or  to  maintain  any  ministry 
against  his  consent;  no  human  au- 
thority can,  in  any  case  whatever,  con- 
trol or  interfere  with  the  rights  of 
conscience;  and  no  preference  shall 
ever  be  given  by  law  to  any  religious 
establishments  or  modes  of  worship." 
Vidal  V.  Philadelphia  (1844)  2  How. 
(U.  S.)  127, 11  L.  ed.  205. 

In  Quick  Bear  v.  Leupp  (1908)  210 
U.  S.  50,  62  L.  ed.  954,  28  Sup.  Ct.  Kep. 
690,  affirming  (1907)  30  App.  D.  C.  161, 
the  court  considered  the  following  pro- 


vision of  a  United  States  statute  (Act 
June  7.  1897,  chap.  3,  §  1,  SO  Stat  at 
L.  62,  79,  Comp.  Stat.  §  4166,  3  Fed. 
Stat.  Anno.  2d  ed.  p.  909)  :  "And  it  is 
hereby  declared  to  be  the  settled  pol- 
icy of  the  government  to  hereafter 
make  no  appropriation  whatever  for 
education  in  any  sectarian  school." 
The  act  was  held  not  to  prevent  the 
application  of  an  Indian  "trust  fund" 
for  education  in  Catholic  schools, 
where  the  owners  of  the  fund  so  de- 
sired  it,  such  fund  belonging  to  the 
Indians  as  a  matter  of  right,  the 
'treats^*'  and  "trust"  moneys  being  the 
only  sums  to  which  they  are  entitled 
as  theirs  for  the  purposes  of  educa- 
tion, and  to  prohibit  them  from  receiv- 
ing religious  education  at  their  own 
cost  would  be  "to  prohibit  the  free 
exercise  of  religion"  among  the  In- 
dians. The  court  said:  "These  ap- 
propriations rested  on  different 
grounds  from  the  gratuitous  appro- 
priations of  public  moneys  under  the 
heading,  "Support  of  Schools."  The 
two  subjects  were  separately  treated 
in  each  act,  and  naturally,  as  they  are 
essentially  different  in  character. 
One  is  the  gratuitous  appropriation 
of  public  moneys  for  the  purpose  of 
Indian  education,  but  the  treaty  fund' 
is  not  public  money  in  this  sense.  It 
is  the  Indians*  money,  or  at  least  is 
dealt  with  by  the  government  as  if  it 
belonged  to  them,  as  morally  it  does. 
It  differs  from  the  trust  fund'  in  this: 
the  trust  fund'  has  been  set  aside  for 
the  Indians,  and  the  income  expended 
for  their  benefit,  which  expenditure 
required  no  annua!  appropriation. 
The  whole  amount  due  the  Indians  for 
certain  land  cessions  was  appropriated 
in  one  lump  sum  by  the  Act  of  1889, 
25  Stot.  at  L.  888,  chap.  405.  This 
'trust  fund'  is  held  for  the  Indians, 
and  not  distributed  per  capita,  being 
held  as  property  in  common.  The 
money  is  distributed  in  accordance 
with  the  discretion  of  the  Secretary  of 
the  Interior,  but  really  belongs  to  the 
Indians.  The  President  declared  it  to 
be  the  moral  right  of  the  Indians  to 
have  this  trust  fund*  applied  to  the 
education  of  the  Indians  in  the  schools 
of  their  choice,  and  the  same  view  was 
entertained  by  the  supreme  court  of 
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the  District  of  Columbia  and  the  court 
of  appeals  of  the  District.  But  the 
'treaty  fund*  has  exactly  the  same 
characteristics.  They  are  moneys  be- 
longing really  to  the  Indians.  They 
are  the  price  of  land  ceded  by  the  In- 
dians to  the  government.  The.  only 
difference  is  that  in  the  'treaty  fund' 
the  debt  to  the  Indians  created  and  se- 
cured by  the  treaty  is  paid  by  annual 
appropriations.  They  are  not  gratu- 
itous appropriations  of  public  moneys, 
but  the  payment,  as  we  repeat,  of  a 
treaty  debt  in  instalments.  We  per- 
ceive no  justification  for  applying  the 
proviso  or  declaration  of  policy  to  the 
payment  of  treaty  obligations,  the  two 
things  being  distinct  and  different  in 
nature  and  having  no  relation  to  each 
other,  except  that  both  are  technically 
appropriations.  Some  reference  is 
made  to  the  Constitution,  in  respect  to 
this  contract  with  the  Bureau  of 
Catholic  Indian  missions.  It  is  not 
contended  that  it  is  unconstitutional, 
and  it  could  not  be.  Roberts  v.  Brad- 
field  (1898)  12  App.  D,  C.  475,  affirmed 
in  (1899)  175  U.  S.  291,  44  L.  ed.  168, 
20  Sup.  Ct  Rep.  121.  But  it  is  con- 
tended that  the  spirit  of  the  Constitu- 
tion requires  tiiat  the  declaration  of 
policy  that  the  government  'shall  make 
no  appropriation  whatever  for  educa- 
tion in  any  sectarian  schools'  should 
be  treated  as  applicable,  on  the  ground 
that  the  actions  of  the  United  States 
were  to  be  always  undenominational, 
and  that,  therefore,  the  government 
can  never  act  in  a  sectarian  capacity, 
either  in  the  use  of  its  own  funds  or  in 
that  of  the  funds  of  others,  in  respect 
of  which  it  is  a  trustee;  hence,  that 
even  the  Sioux  trust  fund  cannot  be 
applied  for  education  in  Catholic 
schools,  even  though  the  owners  of  the 
fund  so  desire  it.  But  we  cannot  con- 
cede the  proposition  that  Indians  can- 
not be  allowed  to  use  their  own  money 
to  educate  their  children  in  the  schools 
of  their  own  choice  because  the  gov- 
ernment is  necessarily  undenomina- 
tional, as  it  cannot  mike  any  law  re- 
specting an  establishment  of  religion 
or  prohibiting  the  free  exercise  there- 
of." 

In  Hale  v.  Everett  (1868)  63  N.  H. 
9, 16  Am.  Rep.  82,  it  was  held  that  art 


6  in  the  Bill  of  Rights,  which  author- 
izes "the  support  and  maintenance  of 
public  Protestant  teachers  of  piety,  re- 
ligion, and  morality,"  considered  with 
other  constitutional  provisions  guar- 
anteeing liberty  of  conscience,  etc., 
does  not  directly  forbid  the  support 
and  maintenance  of  other  teachers  of 
religion,  who  may  not  be  Protestants, 
by  those  who  may  choose  to  do  so,  and 
that  the  legislature  may  grant  to  "any 
religious  sect,"  or  to  "any  denomina- 
tion of  Christians,"  whether  Protest- 
ant or  Catliolic,  the  same  rights 
that  are  granted  to  Protestants.  It 
was  further  held  that  the  legisla- 
ture may  grant  to  towns,  parishes, 
bodies  corporate,  or  religious  societies, 
the  power,  the  right,  and  the  privi- 
lege of  making  "adequate  provision, 
at  their  own  expense,  for  the  support 
and  maintenance"  of  pnbUc- teachers 
of  any  "denomination  of  Christians," 
whether  Romanist  or  Protestant,  and 
not  only  so,  but  of  any  "religious  sect," 
whether  of  the  Christian  religion  or 
of  any  other. 

IX,  Rule  In  Canadm. 
a.  iTttroductory. 

In  Canada,  the  question  of  sectarian- 
Ism  in  schools  and  the  rights  of  the 
various  sects  and  denominations  with 
regard  to  schools  is  governed  gener- 
ally by  the  provisions  of  S  98  of  tiie 
British  North  America  Act  of  1867, 
or,  as  in  the  case  of  Manitoba,  by  a 
special  act,  Manitoba  Act  of  1870,  a 
Dominion  statute  taking  the  place,  so 
far  as  Manitoba  is  concerned,  of  the 
British  North  America  Act  of  1867. 
These  acts,  in  granting  control  over 
the  subject  of  education  to  tiie  pro- 
vincial legislatures,  reserve  to  the  peo- 
ple of  any  sect,  as  a  class,  all  rights 
and  privileges  as  to  denominational 
schools  existing  at  the  time  of  the 
Union,  and  inhibit  provincial  legisla- 
tion prejudicially  affecting  such  rights 
and  privileges. 

The  British  North  America  Act 
1867,  §  98,  provides  as  follows:  "Edu- 
cation.  98. — In  and  for  each  province 
the  legislature  may  exclusively  make 
laws  in  relation  to  education,  subject 
and  according  to  the  following  provi- 
sions:   (1)  Nothing  in  any  such  law 
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shall  prejudicially  affect  any  right  or 
privilese  with  respect  to  denomina- 
tional schools  which  any  class  of  per- 
sons have  by  law  in  the  province  at 
the  union.  (2)  All  the  powers,  phvi- 
leges,  and  duties  at  the  union  by  law 
conferred  and  imposed  in  Upper  Can- 
ada on  the  separate  schools  and  school 
trustees  of  the  Queen's  Koman  Catho- 
lic subiacts  shall  be  and  the  sune  are 
hereby  extended  to  the  dissentient 
schools  of  the  Queen's  Protestant  and 
Roman  Catholic  subjects  in  Quebec. 
(3)  Where  in  any  province  a  system 
of  separate  or  dissentient  schools  ex- 
ists by  law  at  the  union  or  is  there- 
after established  by  the  legislature  of 
the  province,  an  appeal  shall  lie  to  the 
Governor  General  in  council  from  any 
act  or  decision  of  any  provincial  au- 
thori^  affecting  any  right  or  privilege 
of  the  Protestant  or  Roman  Catholfc 
mioori^  of  the  Queen's  subjects  in 
relation  to  education.  (4)  In  case 
any  such  provincial  law  as  from 
time  to  time  seems  to  the  Governor 
General  in  council  requisite  for  the 
due  execution  of  the  provisions  of  this 
section  is  not  made,  or  in  ease  any 
decision  of  the  Governor  General  in 
council  on  any  appeal  nnder  this  sec- 
tion is  not  duly  executed  by  the  proper 
provincial  authori^  in  Uiat  behalf, 
then  and  in  every  such  case,  and  as 
far  only  as  the  circumstances  of  each 
case  require,  the  Parliament  of  Canada 
nay  make  remedial  laws  for  the  due 
execution  of  the  provisions  of  this  sec- 
tion and  of  any  decision  of  the  Gov- 
ernor General  in  council  under  this 
section." 

In  reviewing  this  question  as  arising 
in  the  Canadian  provinces,  it  has  been 
thought  advisable  to  include  all  cases 
touching  the  question  of  separate  de- 
nominational schools,  or  in  which  a 
violation  of  S  98  of  the  British  North 
America  Act  1867,  or  a  Dominion  stat- 
ute substituted  therefor,  has  been  al- 
leged, although  the  specific  question 
of  sectarianism  is  in  some  cases  but 
remotely  involved,  'it  being  a  mixed 
question  of  language  and  religion. 

b.  OonaUhftfofiol  provMoM, 

1.  in  Manitoba. 
The  Constitutional  Act  of  Manitoba 


1870,  §  22  (83  Vict.  chap.  2),  which  as- 
signs to  the  provincial  legislature  the 
exclusive  right  to  make  laws  with  re- 
spect to  education,  provides  as  fol- 
lows: "22.  In  and  for  the  province, 
the  said  legislature  may  exclusively 
make  laws  in  relation  to  education, 
subject  and  according  to  the  following 
provisions:  (I)  Nothing  in  any  such 
law  shall  prejudicially  affect  any  right 
or  privilege  with  respect  to  denomi- 
national schools  which  any  class  of 
persons  have  by  law  or  practice  in  the 
province  at  the  Union.  (2)  An  ap- 
peal shall  lie  to  the  Governor  General 
in  council  from  any  act  or  decision  of 
the  legislature  of  the  province,  or  of 
any  provincial  authority,  affecting  any 
right  or  privilege  of  the  Protestant  or 
Roman  Catholic  minority  of  the 
Queen's  subjects  in  relation  to  educa- 
tion. (3)  In  case  any  such  provincial 
law,  as  from  time  to  time  seems  to  the 
Governor  General  in  council  requisite 
for  the  due  execution  of  the  provisions 
of  tills  section,  is  not  made,  or  in  case 
any  decision  of  the  Governor  General 
in  council  on  any  appeal  under  this 
section  is  not  duly  executed  by  the 
proper  provincial  authority  in  that  be- 
half, then,  and  in  every  such  case,  and 
as  far  oiUy  as  the  circumstances  of 
each  case  require,  the  Parliament  of 
Canada  may  make  remedial  laws  for 
the  due  execution  of  the  provisions  of 
this  section,  and  of  any  decision  of  the 
Governor  General  in  council  under 
this  section." 

In  Barrett  v.  Winnipeg  [1892]  A.  C. 
(Eng.)  445,  61  L.  J.  P.  C  N.  S.  58,  67 
L.  T.  N.  S.  429,  reversing  (1891)  19 
Can.  S.  C.  374,  which  reversed  (1891) 
7  Manitoba  L.  R.  273,  and  also  revers- 
ing Logan  V.  Winnipeg  (1891)  8  Mani- 
toba L.  R.  3,  the  court  sustained  the 
Manitoba  "Public  Schools  Act  1890" 
(63  Vict  chap.  38),  which  enacted  that 
all  Protestant  and  Roman  Catholic 
school  districts  should  be  subject  to 
the  provisions  of  the  act,  and  that  all 
public  schools  should  be  free  schools, 
entirely  sweeping  away  the  denomina- 
tional system  of  public  education,  and 
provided,  with  regard  to  religious  ex- 
ercises, as  follows:  "(6)  Religious 
exercises  in  the  public  schools  shall  be 
conducted  according  to  the  regulations 
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of  the  advisory  board.  The  thne  for 
buch  religions  exercises  shall  be  just 
before  the  closing  hour  in  the  after- 
noon. In  case  the  parent  or  guardian 
of  any  pupil  notifies  the  teacher  that 
he  does  not  wish  such  pupil  to  attend 
such  religions  exercises,  then  such 
pupil  shall  be  dismissed  before  such 
religious  exercises  take  place.  (7) 
Religions  exercises  shall  be  held  in 
a  public  school  entirely  at  the  option 
of  the  school  trustees  for  the  district, 
and  upon  receiving  written  authority 
from  the  trustees  it  shall  be  the  duty 
of  the  teachers  to  hold  such  religious 
exercises.  (8)  The  public  schools  shall 
be  entirely  nonsectarian,  and  no  reli- 
gions exercises  shall  be  allowed  there- 
in except  as  above  provided."  At  the 
time  when  Manitoba  was  admitted  to 
the  Union  there  was  no  law,  or  regu- 
lation, or  ordinance,  with  respect  to 
education,  in  force.  There  were  no 
public  schools  in  the  sense  of  state 
schools,  but  there  existed  throughout 
the  province  a  number  of  denomina- 
tional schools  maintained  by  school 
fees  or  voluntary  contributions,  and 
conducted  according  to  the  tenets  of 
the  religious  body  to  which  they  might 
belong.  These  schools  were  neither 
supported  by  grants  from  the  public 
Ainds  nor  were  any  of  them  in  any 
way  regulated  or  controlled  by  any 
public  officials.  In  1871,  however,  the 
year  after  the  admission  of  Manitoba 
to  the  Union,  a  law  was  passed  which 
established  throughout  the  province 
a  system  of  denominational  education 
in  tiie  common  schools,  as  they  were 
then  called.  A  board  of  education  was 
formed,  which  was  to  be  divided  Into 
two  sections,  Protestant  and  Roman 
Catholic.  Each  section  was  to  have 
under  its  control  and  management  the 
discipline  of  the  schools  of  the  section. 
Each  of  the  twenty-four  electoral  di- 
visions into  which  the  province  had, 
by  the  Manitoba  act,  been  divided,  was 
constituted  a  school  district  in  the 
first  instance,  and  there  was  to  be  a 
school  in  each  district.  Twelve  elec- 
toral divisions,  "comprising  mainly  a 
Protestant  population,"  were  to  be 
considered  Protestant  school  districts; 
twelve,  "comprising  mainly  a  Roman 
Catholic  population,"  were  to  be  con- 


sidered Roman  Catholic  school  dis- 
tricts. These  schools  were  to  be  main- 
tained by  grants  from  the  public 
funds,  to  be  divided  equally  between ' 
the  Protestant  and  Roman  Catholic 
schools,  and  contributions  from  the 
people  of  each  school  district.  Such 
contributions  might  be  raised  by  an 
assessment  on  the  property  of  the 
school  district.  The  laws  relating  to 
education  were  modified  from  time  to 
time.  Prom  the  year  1876  to  1890, 
enactments  were  in  force  declaring 
that  in  no  case  should  a  Protestant 
ratepayer  be  obliged  to  pay  for  a 
Roman  Catholic  school,  or  a  Roman 
Catholic  ratepayer  for  a  Protestant 
school,  and  by  an  act  passed  in  1881 
it  was  provided  that  the  legislative 
grant  should  no  longer  be  divided 
equally  between  Protestant  and  Roman 
datholic  schools,  but  should  be  divided 
between  Protestant  and  Roman  Catho- 
lic sections  of  the  board  in  proportion 
to  the  number  of  children  between  the 
ages  of  five  and  fifteen  residing  in 
the  various  Protestant  and  Rwnan 
Catholic  school  districts.  The  sys- 
tem of  denominational  education  was 
maintained  in  full  vigor  until  1890, 
when  the  Public  Schools  Act  was 
passed.  It  was  held  that  the  Act  of 
1890  did  not  contravene  the  Manitoba 
Constitutional  Act  of  1870.  The  court 
said  that  if  the  state  of  things  existing 
before  Manitoba  became  a  province  of 
the  Dominion  had  been  a  system  estab- 
lished by  law,  the  rights  and  privileges 
of  the  Roman  Catholics  with  respect 
to  denominational  schools  would  have 
been  to  establish  schools  at  their  own 
expense,  to  maintain  their  schools  by 
school  fees  or  voluntary  contributions, 
and  to  conduct  them  In  accordance 
with  their  own  religious  tenets,  and 
possibly  this  right,  if  it  had  been  de- 
fined or  recognized  by  positive  enact- 
ment, might  have  had  attached  to  It 
as  a  necessary  or  appropriate  incident^ 
the  right  to  exemption  fr<»n  any  con- 
tribution, under  any  circumstances,  to 
schools  of  a  different  denomination, 
and  it  would  be  going  much  too  far  to 
hold  that  the  establishment  of  a  na- 
tional system  of  education  upon  an  un- 
sectarian  basis  is  so  inconsistent  with 
the  right  to  set  up  and  maintain  de- 
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nommational  schools  that  the  two 
things  eannot  exist  together,  or  that 
the  existence  of  the  one  necessarily 
implies  or  involves  immunity  from 
taxation  for  the  purpose  of  the  other. 

In  another  privy  council  case,  Bro- 
phy  V.  Xtty.  Gen.  [1896]  A.  C.  (Eng.) 
202.  64  L.  J.  P.  C.  N.  S.  70,  ll  Re- 
ports,  886,  72  U  T.  N.  S.  16S,  wherein 
the  constitutionality  of  the  Public 
Schools  Act  of  1890  was  assumed^  and 
the  situation  with  regard  to  denomina- 
tional schools  and  education  in  Mani- 
toba reviewed  in  Barrett  v.  Winnipeg 
(Eng.)  supra,  appeared,  it  was  held 
that  aubsec.  2  of  the  Manitoba  act,  re- 
garding appeal  to  the  Crovemor  Gen- 
eral in  council  extended  to  the  rights 
and  privileges  of  the  Roman  Catholic 
minority  acquired  by  legislation  in  the 
province  after  the  union.  It  was  fur- 
ther held  that  the  rights  and  privileges 
of  the  Roman  Catholic  minority,  ac- 
quired by  the  statutes  establishing  de- 
nominational schools,  were  affected  by 
the  Act  of  1890 ;  and  that  the  Governor 
General  in  council  has  the  power  to 
make  declarations  or  remedial  orders 
modifjring  the  system  established  by 
the  Act  of  1890  which  will  remove  the 
grievance,  it  not  being  necessary  to 
re-enact  the  repealed  statutes,  or  that 
their  precise  provisions  be  again  made 
the  law. 

The  judgment  in  the  ease  last  cited 
reversed  the  decision,  in  Re  Certain 
Statutes  (1893)  22  Can.  S.  C.  577, 
wherein  it  was  held  that  the  right  of 
appeal  given  by  §  22,  subsec.  2,  of  the 
Manitoba  act,  is  only  from  legislative 
acts  affecting  privileges  existing  at 
tile  time  of  the  Union,  and  no  right  of 
appeal  exists  because  of  the  effect  of 
the  Act  of  1890  upon  alleged  rights 
and  privileges  i^ined  by  the  Roman 
Ca^olic  minority  under  the  acts  es- 
tablishing denominational  schools,  fol- 
lowing the  Manitoba  act  and  prior  to 
the  Act  of  1890. 

S.  In  New  Brunawl<^, 

In  Ex  parte  Renaud  (1878)  14  N.  B. 
273,  2  Cartw.  445,  there  was  involved 
the  Parish  School  Act  of  1858  (21  Vict 
chap.  9),  under  which  the  common- 
school  system  of  the  province  was  car- 
ried on  at  the  time  of  the  Union,  which 
provided,  among  other  things,  that  no 


books  of  a  licentious,  vicious,  or  im- 
moral tendency,  or  hostile  to  the 
Christian  religion,  or  works  on  con- 
troversial theology  were  to  be  ad- 
mitted; that  teachers  were  to  use  their 
best  endeavors  to  impress  upon  the 
minds  of  the  children  the  principles  of 
Christianity,  morality,  justice,  etc.; 
but  "no  pupil  shall  be  required  to  read 
or  study  in  or  from  any  religious  book, 
or  join  in  any  act  of  devotion,  objected 
to  by  his  parents  or  guardian;"  and 
that  the  board  shall,  "by  regulation, 
secure  to  all  children  whose  parents  or 
guardians  do  not  object  to  it,  the  read- 
ing of  the  Bible  in  parish  schools;  and 
the  Bible,  when  read  in  parish  schools 
by  Roman  Catholic  children,  shall,  if 
required  by  their  parents  or  guardians, 
be  the  Douai  version,  without  note 
or  comment."  By  the  ciommon  Schools 
Act  1871,  it  was  provided  that  the 
schools  shall  be  nonsectarian.  It  was 
contended  that  the  rights  and  privi- 
leges of  the  Roman  Catholic  inhabi- 
tants of  the  province  existing  under 
the  Parish  School  Act,  as  a  class  of 
persons,  were  prejudicially  affected  by 
the  Common  Schools  Act  of  1871,  con- 
trary to  the  provisions  of  the  British 
North  America  Act  1871,  §  93.  subsec. 
1.  It  was  held  that,  although  as  a  mat- 
ter of  fact  denominational  doctrines 
had  been  taught  in  some  of  the  schools, 
the  Parish  School  Act  did  not  recog- 
nize or  provide  for  the  establishment 
of  denominational  schools,  or  the 
teaching  of  denominational  doctrines, 
and  as  the  Roman  Catholics  had  no 
right  as  a  class  to  claim  any  control 
over  or  insist  that  the  doctrine  of  their 
church  should  be  taught  in  all  or  any 
schools  under  the  act,  at  tiie  time  of 
the  Union,  the  Common  Schools  Act  of 
1871  was  not  ultra  vires  or  contrary 
to  the  provisions  of  the  British  North 
America  Act  1867,  §  93,  subsec.  1. 

a.  In  Ontario. 

In  Belleville  Roman  Catholic  Sepa- 
rate School  Trustees  v.  Grainger 
(1878)  25  Grant,  Ch.  (U.  C.)  570,  1 
Cartw.  816,  it  was  held  that  a  statute 
changing  or  affecting  the  mode  of  elec- 
tion of  trustees  of  separate  schools  did 
not  contravene  §  93  of  the  British 
North  America  Act  1862,  it  not  being 
suggested  that  the  statute  could  "prej- 
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udicially  affect  any  right  or  privilege 
with  respect  to  denominational  schools 
which  any  class  of  persons  have  by  law 
in  the  province." 

e.  Separate  aehool4. 
1,  Rights  of  ratepayer. 

Generally  under  the  provincial  acts 
governing  separate  schools,  either 
Protestant  or  Catholic,  where  a  sepa- 
rate school  has  been  established  in  a* 
district,  all  ratepayers  of  the  same 
faith  as  that  of  the  separate  school, 
and  only  those  of  that  faith,  are  to  be 
assessed  for  the  support  of  the  school, 
and  all  other  ratepayers  must  be  as- 
sessed for  the  support  of  the  public 
schools  of  the  district,  there  being  no 
option  to  the  individual,  his  faith  be- 
ing established,  to  give  his  support  to 
one  or  the  other.  Re  Tiernan  (1856) 
15  U.  C.  Q.  B.  87;  Re  Ridsdale  (1862) 
22  V.  C.  Q.  B.  122;  School  Comrs.  v. 
Bowman  (1866)  16  Lower  Can.  Rep. 
204;  McCarthy  v.  Regina  (1901)  5 
Terr.  L.  R.  71,  21  Can.  L,  T.  Occ.  N. 
321;  McCarthy  v.  Regina  (1917)  10 
Sask.  L.  R.  29,  32  D.  L.  R.  755.  1  West 
Week.  Rep.  1088 ;  Regina  v.  McCarthy 
[1918]  A.  C.  (Eng.)  911.  43  D.  L.  R. 
112. 119  L.  T.  N.  S.  661.  3  West  Week. 
Rep.  302.  affirming  (1917)  10  Sask.  L. 
R.  14.  32  D.  L  B.  741,  1  West.  Week. 
Rep.  1105,  which  affirms  (1916)  10 
West  Week.  Rep.  494.  See  also  Sand- 
wich East  Roman  Catholic  Separate 
School  Trustees  v.  Walkerville  (1905) 
10  Ont  L  Rep.  214,  5  Ont  Week.  Rep. 
211;  La  Corporation  of  St  Michel- 
Archange  de  Montreal  v.  Wall  (1916) 
Rap.  Jud.  Quebec  49  G.  S.  536. 

Thns.  in  McCarthy  v.  Regina  (1901) 
5  Terr.  L.  R.  71,  21  Can.  L,  T.  Occ.  N. 
321,  there  were  involved  two  statutes : 
One  (North-West  Territories  Act  § 
14,  later  School  Ordinance,  §  36)  pro- 
viding that  **the  ratepayers  establish- 
ing such  separate  schools  (i.  e.,  here 
the  Roman  Catholic  ratepayers  of  the 
Gratton  separate  schools  district) 
shall  be  liable  only  to  assessment  of 
such  rates  as  they  impose  upon  them- 
selves;" and  the  other  (§  40)  provid- 
ing that  after  the  establishment  of  a 
separate  school  district  it  shall  pos- 
sess and  exercise  all  rights,  powers, 
privileges,  and  be  subject  to  the  same 


liabilities  and  methods  of  government 
as  is  (by  the  ordinance)  provided  in 
respect  to  public  schools.  It  was  held 
that  the  ratepayers  of  a  separate 
school  district  are  liable  to  be  assessed 
only  for  such  rates  as  are  imposed  by 
,the  board  of  trustees  of  the  separate 
school  district  and  are  not  liable  to 
assessment  to  pay  a  debenture  indebt- 
edness created  by  the  public  school 
district  for  the  erection  of  school- 
houses  in  the  district  before  the  sepa- 
rate school  district  was  organized. 

In  School  Comrs.  v.  Bowman  (1865) 
16  Lower  Can.  Rep.  (Dec  des  Tribu- 
naux)  204,  it  was  held  that  dissen- 
tients having  a  personal  right  regard- 
less of  locality,  to  determine  and  limit 
the  application  of  their  school  assess- 
ments and  rates  to  schools  of  their 
own  religion,  the  intention  of  the  leg- 
islature in  passing  the  School  Act  be- 
ing-to  protect  and  guarantee  every  re- 
ligious belief  against  teaching  repug- 
nant to  it  one  who  belonged  to  a  dis- 
sentient minority  and  was  a  proprietor 
of  land  within  the  municipality,  al- 
though not  a  resident  therein,  who  had 
notified  the  school  commisaionerB  of 
his  dissent  and  claimed  his  right  to 
pay  to  the  dissentient  trustees,  could 
not  be  required  to  pay  to  the  school 
commissioners,  the  dissentient  trus- 
tees alone  being  entitled  to  the  amount 
of  school  assessment  payable  by  him. 
The  court  said:  "In  order  that  there 
should  be  a  corporation  of  dissentients 
in  a  municipali^.  it  follows  that  there 
should  be  in  the  municipality  itself  a 
number  of  inhabitants  to  organize  and 
carry  out  the  functions  of  such  a  cor- 
poration. But  once  such  a  body  is  con- 
stituted the  law  makes  no  farther  dis- 
tinction; it  declares  that  the  council 
of  dissentients  will  have  the  sole  right 
to  assess  and  levy  the  school  rates 
from  the  dissentients.  Religious  faith 
alone  limits  and  designates  those  who 
may  belong  to  such  corporation;  in 
fact,  it  is  bat  logical  and  impartial 
that  a  separation  of  the  majority  and 
minority  should  take  place  on  the  sim- 
ple demand  of  the  latter.  .  .  .  The 
present  organization  was  established 
for  the  purpose  of  guaranteeing  Catho- 
lics as  well  as  Protestants  from  the 
fear  and  possibility  of  seeing  their 
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contributions  employed  in  propagating 
doctrines  which  they  hold  in  repugn 
nance.  The  law  would  de8tr<^  Itself 
if,  by  its  application  under  any  cir- 
cumstances whatever,  it  did  away  with 
this  guaranty.  The  reasons  of  incon- 
Tenience  urged  by  the  plaintiffs  in  sup- 
port of  their  pretensions  cannot  be 
supported,  Inasmuch  as  their  system 
does  not  provide  any  remedy,  can  only 
tend  to  hinder  public  education,  and 
would  inaugurate  everywhere  the  pm- 
vocative  policy  which  the  legislature 
has  endeavored  to  prevent.  It  would 
be  as  just  in  Canada  as  it  is  in  Eng- 
land, to  say  with  Baron  Parke:  *We 
must  always  construe  an  act  so  as  to 
suppress  the  mischief  and  advance  the 
remedy  according  to  the  true  intent  of 
the  makers  of  the  law.*  The  examina- 
tion which  I  have  made  into  this  sub- 
ject leads  me  to  believe  that  it  is 
demonstrable  to  evidence  that  the 
right  of  the  ratepayer  to  superintend 
the  employment  of  his  rate  in  public 
education  is  the  corollary  of  his  right 
to  the  exercise  of  his  religion  and  of 
his  faith;  and  that  the  law,  examined 
88  to  its  object  In  Its  whole,  and  in  its 
details,  has  consecrated  a  principle  so 
just  and  necessary  to  peace,  in  a  coun- 
try wher.e  races  find  shelter  in  their 
contrast,  and  religions  protect  one 
another  by  their  diversities." 

In  the  case  of  Re  Ridsdale  (1862)  22 
U.  a  Q.  B.  122,  it  was  held  that  under 
the  Common  School  Act  (IT.  C.  Consol. 
Stat  chap.  64),  and  chap.  65,  provid- 
ing for  separate  schools,  and  chap.  65, 
the  Assessment  Act,  the  provisions 
creating  the  common-school  system, 
and  for  working  and  carrying  that  out, 
were  intended  by  the  legislature  as 
the  rule,  and  all  the  provisions  for  the 
separate  schools  were  only  exceptions 
to  the  rule,  and  carved  out  of  it  for 
tile  convenience  of  such  separatists  as 
availed  themselves  of  the  provisions 
in  their  favor;  and  those  who  claim  ex- 
emption from  rates  relating  to  com- 
nion  schools  because  they  are  sub- 
scribers to  a  Roman  Catholic  separate 
school  must  also  be  Roman  Catholics 
to  be  of  the  class  of  persons  the  legis- 
lature provided  for. 

}n  the  case  of  Re  Tiernan  (1866)  15 
U.  C.  Q.  B.  87,  it  was  held  that  a  school 
5  A.L.R.— 57. 


had  power  to  assess,  or  call  on  the  mu- 
nicipal council  to  assess,  the  school 
division  for  the  costs  it  is  put  to  in 
defending  a  suit  unjustly  brought 
against  them,  and  Roman  Catholic  sup- 
porters of  a  separate  school  under  a 
statute  (18  Vict.  chap.  131,  §§  4  and 
12)  providing  that  whoever  shall  be- 
long to  a  separate  school,  and  is  a  sup- 
porter of  it,  on  giving  notice  of  those 
facts,  shall  be  exempted  from  the  pay- 
ment of  all  rates  imposed  for  the  sup- 
port of  common  schools,  would  not, 
even  if  they  gave  notice  to  the  clerk 
of  the  municipality  of  their  supporting 
a  separate  school,  be  exempted  from 
the  pa3'Tnent  of  their  share  of  the  ex- 
penses of  the  defense  of  a  lawsuit  in- 
curred before  the  separation. 

See  also  Sandwich  East  Roman 
Catholic  Separate  School  Trustees  v. 
Walkerville  (1906)  10  Ont.  L.  Rep. 
214,  6  Ont.  Week.  Rep.  211,  wherein  it 
was  held  that  the  supporters  of  sepa- 
rate schools,  resident  in  one  town 
where  there  was  no  separate  school, 
might,  by  giving  proper  notice,  become 
supporters  of  the  nearest  separate 
school  in  a  contiguous  town,  within 
the  limit  of  3  miles  from  that  school, 
thus  practically  withdrawing  such  per- 
sons from  contributing  to  the  public 
schools  of  the  town  of  their  residence, 
and  rendering  them  liable  to  be  as- 
sessed for  the  maintenance  of  the 
nearest  separate  school  in  the  adjoin- 
ing town. 

In  La  Corporation  of  St.  Michel- 
Arehange  de  Montreal  v.  Wall  (1916) 
Rap.  Jud.  Quebec  49  C.  S.  536,  it  was 
held  that  the  fact  whether  a  ratepayer 
is  a  Roman  Catholic  for  the  purpose  of 
being  assessed  for  school  t^es  can  be 
proved  by  the  one  who  is  taxed,  not- 
withstanding the  fact  that  the  certi- 
fied copy  of  the  municipal  valuation 
roll  describes  him  as  a  Catholic,  since 
this  document,  although  authentic, 
binds  only  the  ratepayers  who  are  snb- 
ject  to  it. 

The  Saskatchewan  School  Acts  in- 
volved in  the  three  following  cases  are 
the  School  Act  (chap.  28  of  1915),  the 
School  Assessment  Act  (chap.  25  of 
1915),  and  the  City  Act  (chap.  16  of 
1915) .  "The  pertinent  sections  of 
these  acts  are  as  follows :  [The  School 
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Assessment  Act]  34.  (1)  In  town  dis- 
tricts the  city  or  town  municipality, 
within  which  the  district  is  situated  Id 
whole  or  in  part»  shall  assess  and  levy 
in  each  year  such  rates  as  shall  be 
sufiScient  to  meet  the  sums  required 
to  -be  raised  within  the  municipality 
for  school  purposes  for  the  year;  and 
all  the  provisions  of  the  City  Act  or 
the  Town  Act,  as  the  case  may  be, 
with  reference  to  assessment  and  taxa- 
tion shall,  60  far  as  may  be  applicable, 
apply  to  such  rates.  [The  City  Act] 
886.  Subject  to  the  other  provisions 
of  this  act  the  municipal  and  school 
taxes  of  the  city  shall  be  levied  upon : 
(1)  Lands;  (2)  businesses;  (3)  in- 
come ;  and  (4)  special  franchises. 
[The  School  Act]  89.  The  minority 
of  the  ratepayers  in  any  district 
whether  Protestant  or  Roman  Catlio- 
lie,  may  establish  a  separate  school 
therein;  and  in  such  cases  the  rate- 
payers establishing  such  Protestant  or 
Roman  Catholic  separate  schools  shall 
be  liable  only  to  assessments  of  such 
rates  as  they  impose  upon  themselves 
in  respect  thereof."  Regina  v.  Mc- 
Carthy [1918]  A.  G.  (Enar.)  911,  43  D. 
L.  R.  112,  119  L  T.  N.  a  661,  87  L.  J. 
P.  C.  N.  S.  171,  3  West  Week.  Rep.  802. 
under  the  School  Act  (chap.  23  of 
1916),  the  School  Assessment  Act 
(chap.  26  of  1915),  and  the  City  Act 
(chap.  16  of  1915),  it  was  held  that  a 
person  of  the  faith  of  the  minority, 
which  has  established  a  separate 
school  district,  cannot  demand  tiiat  he 
iball  be  entered  as  a  public  school  sup- 
porter. That  decision  affirmed  the 
judgment  in  (1917)  10  Sask.  L.  R.  14, 
32  D.  L.  R.  741,  1  West  Week.  Rep. 
1106,  wherein  it  was  held  that  in  a 
district  in  which  a  separate  school  has 
been  established  by  a  minority,  either 
Protestant  or  Roman  Catholic,  the 
ratepayers  of  the  religious  faith  of 
that  minority  must  be  rated  as  sup- 
porters of  that  separate  school,  and 
ia  not,  at  his  option^  entitled  to  be 
rated  m  a  supporter  of  the  public 
■chooL 

The  decision  last  cited  in  turn  af- 
firmed the  judgment  of  tiie  local  gov- 
ernment board  in  (1916)  —  Sask.  — . 
10  West  Week.  Rep.  494,  wherein  it 
was  held  that  tiie  test  to  be  applied  by 


the  assessor  in  making  up  ttie  assess- 
ment roll  as  to  the  supporters  of  pub- 
lic and  aetparate  schools  is  that  of  "re- 
ligious faith,"  and  that  all  ratepayers 
<Kf  the  religious  faith  of  the  minority, 
Protestant  or  Roman  Catholic,  estab- 
lishing the  separate  school  district, 
shall  be  assessed  as  separate  school 
supporters,  and  all  other  ratepayers 
shall  be  assessed  as  public  school  sap- 
porters. 

In  McCarthy  v.  Regina  (1917)  10 
Sask.  L  R.  29,  32  D.  L  R.  756, 1  West 
Week.  Rep.  1088,  it  was  held  that  a 
ratepayer  who  is  not  of  the  religious 
faith  of  the  minority  which  has  estab- 
lished a  separate  school  is  not  entitled 
to  the  immunity  from  taxation  for  gen- 
eral school  purposes  which  is  granted 
by  the  School  Act  (g  39)  to  the  mem- 
bers of  that  minority. 

2,  Company  taxea. 

The  Saskatchewan  Act,  g  17,  subsec. 
1,  "when  embodied  in  the  British 
North  America  Act  as  applied  to  this 
province,"  reads  as  follows:  'In  and 
for  the  province  of  Saskatchewan  the 
legislature  may  exclusively  make  laws 
in  relation  to  education,  subject  and 
according  to  the  following  provisions: 
(1)  Nothing  in  any  such  law  shidl 
prejudicially  affect  any  right  or  privi- 
lege with  respect  to  separate  schools 
which  any  class  of  persons  have  at  the 
date  of  the  passing  of  this  act,  under 
the  terms  of  chapters  29  and  30  of  the 
Ordinances  of  the  Northwest  Terri- 
tories passed  in  the  year  1901  or  with 
respect  to  religious  instruction  in  any 
public  or  separate  school  as  provided 
for  in  the  said  ordinance." 

The  Saskatchewan  School  Assess- 
ments Act  (§  93)  provides  that  a 
company  may,  by  notice  to  the  munic- 
ipality, require  any  part  of  its  real 
property  to  be  assessed  for  the  pur- 
poses of  the  separate  school,  provided 
that  the  share  of  the  property  of  the 
company  assessed  for  separate  school 
purposes  shall  bear  the  same  ratio  to 
the  whole  assessable  property  of  the 
company  in  the  school  district  as  the 
shares  or  stock  of  the  company  held 
by  persons  who  are  Protestants  or 
Roman  Catholics,  as  the  case  may  be, 
bears  to  the  whole  amount  of  the  stock 
of  the  company.  And  g  93a  reads  aa 
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follows:  'In  the  event  of  any  com- 
pany failing  to  give  a  notice  as  pro- 
vided in  §  93  hereof  the  board  of 
trustees  of  the  separate  school  dis- 
trict may  give  to  the  company  a  notice 
in  writing  in  the  following  form  or  to 
the  like  effect,  that  is  to  say: — The 

board  of  trustees  of  separate 

school  district  No.    of  Saskatch- 
ewan hereby  give  notice  that  unless 
and  until  your  company  gives  a  notice 
as  provided  by  §  93  of  the  School  As- 
sessment Act  the  school  taxes  payable 
by  your  company  in  respect  of  assess- 
able proper^  lying  within  the  limits 

of  the  Bchool  district  No.  — - 

of  Saskatchewan  (naming  the  public 
school  district  in  relation  to  which  the 
separate  school  is  established)  will  be 
divided  between  the  said  public  school 
district  and  the  said  separate  school 
district  in  shares  corresponding  with 
the  total  assessed  value  of  assessable 
property  assessed  to  persons  other 
than  corporations  for  public  school 
purposes  and  the  total  assessed  value 
of  the  assessable  property  assessed 
to  persons  other  than  corporations  for 
separate  school  purposes  respective- 
ly." 

In  Regina  Public  School  v.  Gratton 
Separate  School  (1914)  7  Sask.  L.  R. 
451, 18  D.  L.  R.  671,  29  West.  L.  R.  399, 
7  West  Week.  Rep.  7,  an  interpleader 
issue  which  come  before  the  court  by 
way  of  a  "special  case/'  and  Involved 
the  determination  of  the  respective 
rights  of  public  school  trustees  and 
Roman  Catholic  separate  school  trus- 
tees to  certain  school  taxes  collected 
from  certain  companies  having  assess- 
able property  within  the  limits  of  the 
school  district,  the  plaintiffs,  public 
school  trustees,  claimed  to  be  entitled 
to  the  whole  of  the  said  taxes,  whereas 
the  defendant  separate  school  trustees 
ekimed  to  be  entitled  to  a  portion 
thereof. 

It  was  held  In  the  first  instance  by 
Brown,  J.  (whose  opinion  is  also  re- 
ported in  (1914)  6  West.  Week.  Rep. 
1088.  29  West.  L.  R.  221),  that  while 
School  Assessment  Act,  §  93a,  prejudi- 
dally  affected  every  public  school  dis- 
trict and  supporter  where  a  separate 
school  district  esdsta,  it  was  not  for 
flut  reason  ultra  vires  the  legislature; 


since  subsec.  1,  S  17,  of  the  Saskatch- 
ewan act  does  not  mean  that  no  legis- 
lation shall  be  enacted  in  the  interests 
of  separate  schools  which  prejudicial- 
ly affects  tiie  public  school  or  the 
public  school  supporter;  it  means, 
rather,  that  no  legislation  shall  be 
passed  which  shall  in  any  way  curtail 
the  rights  or  privileges  which  any 
class  of  persons  has  to  or  in  separate 
schools.  In  other  words.  It  is  separate 
school  protective  legislation,  afford- 
ing protection  for,  but  not  protection 
against,  separate  schools,  and  in  view 
of  this  section  the  legislature  may  not 
deprive  the  separate  school  of  its 
rights  and  privileges;  but  there  is 
nothing  in  the  section  which  curtails 
the  power  of  the  legislature  in  extend- 
ing those  rights  and  privileges,  even 
though  in  doing  so  the  public  school 
and  public  school  supporter  may  be 
prftjndiciaUy  affected;  hence,  the 
trustees  of  the  defendant  separate 
school  are  entitled  to  a  portion  of  the 
taxes  paid  by  the  said  companies,  none 
of  which  had  given  notice  requiring 
its  property  to  be  assessed  fer  sep- 
arate school  purposes,  and  each  of 
which  had  been  served  with  the  notice 
prescribed  by  g  93a. 

This  judgment  was  affirmed  on  ap- 
peal to  the  Saskatchewan  supreme 
court,  en  banc,  by  whom  it  was  held 
that  as  §  93a,  the  validity  of  which  was 
impeached,  was  concerned  with  the 
subject  of  education,  it  is  therefore 
within  the  legislative  competence  of 
the  legislature,  unless  it  prejudicially 
affects  a  right  or  privilege  with  re- 
spect to  separate  schools  which  a  class 
of  persons  had  at  t^e  passing  of  the 
Saskatchewan  act,  and  as  a  right  &t 
privilege  with  respect  to  s^rate 
schools  is  some  special  right  or  claim 
belonging  to,  or  immunity,  benefit,  or 
advantage  enjoyed  by,  a  person  or 
class  of  persons  with  reference  to  sep- 
arate schools,  over  and  above  those 
rights  enjoyed  at  common  law  or  un- 
der statutory  enactment  by  the  inhab- 
itants of  the  province  at  large,  it  fol- 
lows that  the  cmly  classes  of  persons 
who  can  have  rights  or  privileges  with 
respect  to  separate  sehools  are  those 
who,  at  the  date  of  the  passing  <tf  the 
Saskatchewan  act,  had  the  right  under 
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the  ordinances,  of  establishing  sep- 
arate schools,  that  is,  the  minority  in 
any  school  district.  It  was»  however, 
said  that  the  majority  in  a  district 
under  the  ordinances  had  no  rights 
with  respect  to  separate  schools,  be- 
cause the  school  of  the  majority* 
whether  Protestant  or  Catholic,  in  any 
•district,  is  always  the  public  school, 
and  the  power  of  the  legislature, 
therefore,  is  absolute  in  dealing  with 
education,  unless  its  legislation  preju- 
-dicially  affects  the  minority,  whether 
Protestant  or  Catholic,  in  any  school 
district 

But  on  appeal  to  the  supreme  coart 
of  Canada  this  judgment  was  reversed 
in  (1915)  60  Can.  S.  C.  589,  21  D.  L.  R. 
162,  7  West  Week.  Rep.  1248,  8  West. 
Week.  Rep.  156,  31  West  L.  R.  82  (per 
Fitzpatrick,  Ch.  J.,  and  Anglin,  J.) 
wherein  it  was  held  that  the  sep- 
arate school  district  was  not  entitled 
to  any  part  of  the  taxes  of  a  com- 
pany which  had  not  given  a  notice 
under  §  93  of  the  act,  Idington,  J., 
on  the  ground  that  §  93a  was  ultra 
vires  the  provincial  legislature,  and 
Davies  and  Duff,  JJ.,  on  the  ground 
that  §  93a  did  not  apply  to  companies 
in  which  there  are  no  shareholders  of 
the  religious  faith  of  the  separate 
school  seeking  a  share  of  the  taxes 
collected. 

School  Assessments  Act,  g  93b,  an 
amendment  which  did  not  come  in 
force  until  after  the  matters  in  ques- 
tion in  the  preceding  cases  arose,  pro- 
vides in  part:  "A  company  m^  no- 
tify the  council  of  the  municipality  in 
writing  on  or  before  the  1st  day  of 
May  in  any  year,,  or,  where  the  coun- 
cil has  adopted  the  provisions  of  § 
847b  of  the  City  Act  on  or  before  the 
Ist  day  of  Decembw  in  the  year  in 
which  the  assessment  is  made,  tiiat  it 
is  practically  impossible,  owing  to  the 
number  of  its  shareholders  and  their 
wide  distribution  in  point  of  residence, 
to  ascertain  the  proportions  of  the 
stock  of  the  company  held  by  Prot- 
estants and  Roman  Catholics  respec- 
tively." Section  93  provides  that  the 
notice  to  be  given  on  behalf  of  the 
company  shall  require  the  proper^  of 
the  company  liable  to  assessment  to  be 
entered,  rated,  and  assessed  in  the 


manner  to  be  designated  by  the  notice; 
and  it  further  provides  that  the  proper 
assessor  shall  thereupon  enter  said 
company  in  the  assessment  roll,  etc 
Section  93a,  subsec.  2,  provides,  undess 
and  until  any  company  to  which  notice 
has  been  given  as  aforesaid  gives  a 
notice  as  provided  in  §  93,  the  whole  of 
the  assessable  property  of  such  com- 
pany, etc.,  shall  be  entered,  rated,  and 
assessed  upon  the  assessment  roll  for 
the  public  school  district,  etc.  Grat- 
ton  Separate  School  Dist  v.  Regina 
Public  School  Dist  (1917)  —  Sask. 
— ,  85  D.  L.  R.  168, 2  West  Week.  Rep. 
666. 

In  Gratton  Separate  School  v.  Regina 
Public  School  (1917)  —  Sask.  — ,  36 
D.  L.  R.  168,  2  West  Week.  Rep.  665, 
a  case  apparently  between  the  same 
parties,  involving  the  disposition  of 
taxes  collected  from  companies  for 
school  purposes  for  the  year  1916,  aft- 
er §  93b  became  of  effect,  it  was  held 
that  since  §  93b  was  passed  the  effect 
is  that  the  notice  provided  for  by  g  93a 
must  be  given  at  a  time  when  it  is 
possible  for  the  company  to  comply 
with  that  notice,  since  the  use  in 
subsec.  2  of  §  93a  of  the  words,  "shall 
be  entered,  rated,  and  assessed,"  in- 
dicates that  this  notice  must  be  given 
before  the  completion  of  the  roll  and 
after  December  1.  The  company 
which  has  received  notice  either  be- 
fore or  after  December  1,  and  which 
has  not  complied  with  §  93b,  must  give 
the  notice  required  by  §  93,  or  else  the 
results  provided  by  §  93a  for  noncom- 
pliance follow.  Hence,  it  appearing 
that  the  plaintiffs,  Roman  (Catholic 
separate  school  trtistees,  gave  notice 
after  the  date  upon  which  all  notices 
of  appeal  from  the  assessment  were 
required  to  be  lodged,  tiiey  were  held 
not  to  be  entitied  to  any  part  of  the 
taxes  collected  from  any  of  the  com- 
panies for  that  year. 

T  hat  j  u  dgment  was  affirmed  in 
(1918)  10  Sask.  L.  R.  455,  38  D.  L.  R. 
217,  1  West.  Week.  Rep.  16,  wherein 
it  was  held,  without  regard  to  wheth- 
er the  School  Assessment  Act  of  1909 
as  amended,  or  the  Act  of  1915,  ap- 
plied to  the  case,  that  notices  ^ven 
by  a  separate  school  board  after  the 
completion  of  the  assessment  ndl  can- 
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not  affect  the  distribution  of  company 
taxes  for  the  year  for  which  the  as- 
sessment roll  was  made.  It  was  further 
held  by  Haultain*  Ch.  J.,  McKay, 
concuiTiniir>  that  §§  43  and  44  of  the 
Saskatchewan  School  Assessment  Act 
of  1915,  which  are  identical  with  the 
corresponding  sections  of  the  Act  of 
1909  amended,  are  not  ultra  vires  the 
Saskatchewan  legislature,  since  the 
legislation  in  question  does  not  take 
away,  but  rather  adds  to,  the  priv- 
ileges with  respect  to  separate  schoola 
by  giving  them  an  opportunity  of  ob- 
taining a  share  of  the  taxes  paid  by 
companies  to  a  greater  extent  than 
was  possessed  by  them  under  the  Or- 
dinances  of  1901,  and  while  the  ex- 
clusive right  to  make  laws  in  relation 
to  education  given  to  the  provincial 
legislature  by  §  93  of  the  British  North 
America  Act  1867,  is  fettered  only  by 
ccmditiona  relating  to  rights  or  priv- 
ileges of  religious  minorities  in  rela- 
tion to  education;  majorities  and  pub- 
lic schools  not  being  dealt  with;  but 
the  Saskatchewan  Act  differs  slightly 
in  the  latter  regard,  for  it  safeguards 
rights  or  privileges  with  respect  to 
religious  instruction  in  public  schools, 
as  provided  for  in  the  Ordinances  of 
1901,  and  provides  against  discrimina- 
tion against  schools  of  any  class,  in- 
cluding public  schools,  described  in 
those  ordinances,  in  the  appropria- 
tion by  the  legislature  or  distribution 
by  the  government  of  the  province  of 
any  moneys  for  the  support  of  schoola. 

8.  Miaoellaneous, 

In  Pinsler  v.  Protestant  Bd.  of 
School  Comrs.  (1903)  Rap.  Jud. 
.Qaebec  23  C.  S.  866,  it  waa  held  that 
the  son  of  a  Jew  who  did  not  own  real 
estate  in  the  city,  and  was  not  a  Prot- 
estant, was  not  entitled  to  admission 
to  a  Protestant  separate  school  as  a 
matter  of  right,  and,  having  been  ad- 
mitted by  grace  of  the  Protestant 
school  commissioners,  the  commission- 
ers had  power  at  any  time  to  provide 
by  regulation  that  he  should  not  be 
eligible  to  compete  for  a  commission- 
ers' scholarship,  although  his  standing 
in  classes  and  examinations  would  or- 
dinarily have  entitled  him  thereto. 

Under  a  statute  forbidding  the  al- 
lowance of  any  Protestant  separate 


school  in  any  school  section  except 
where  the  teacher  of  the  common 
school  in  such  section  was  a  Roman 
Catholic  there  is  no  power,  npon  the 
mere  motion  of  the  council,  to  otend 
the  area  of  a  Protestant  separate 
school  section  into  a  school  section 
where  the  teacher  is  not  a  Roman 
Catholic,  and  a  town  by-law  purport- 
ing to  extend  the  Protestant  school 
district  in  this  way  ia  ultra  vires. 
Banks  v.  Anderdon  Twp.  (1890)  20 
Ont  Rep.  296. 

In  Re  Separate  Schools  Act  (IdOl) 
1  Ont.  L.  Rep.  584.  there  was  involved 
an  act  whose  provisions  were  stated  by 
the  court  as  follows:  (§  61)  "That 
any  ratepayer  who  was  a  separate 
school  supporter  at  the  time  when  the 
loan  was  effected  on  the  security  of 
the  rates  or  property  shall,  while  rea- 
ident  within  the  section  or  municipal- 
ity within  whieh  the  separate  school 
is  situate,  continue  to  be  liable  for  the 
rate  to  be  levied  fpr  the  repayment  of 
the  loan.  Section  47  is  the  earlier 
enactment  of  the  two.  It  enables  a 
Roman  Catholic  to  withdraw  his  sup- 
port from  a  separate  school  in  the 
manner  preaqribed,  and  provides  that 
such  vrithdrawal  shall  not  exempt  him 
from  the  payment  of  any  rate  for  the 
support  of  separate  schools,  or  aep* 
arate  school  libraries,  or  for  the 
erection  of  a  separate  achoolhouse, 
imposed  before  the  time  of  his  so  with- 
drawinflk  This  is  what  may  be  called 
a  general  enactment."  It  was  held 
tiiat,  since  tiie  provision  of  ft  61  Is  a 
particular  and  specific  enactment  ap- 
plying in  terms  to  any  ratepayer  wbo 
was  a  separate  school  supporter  at 
Uie  time  when  the  loan  was  effected, 
and  to  this  provision  full  effect  must 
be  iriven  notwithstanding  the  general 
provisions  of  the  earlier  enactment 
(§  47),  property  which  was  owned  by 
the  separate  school  supporter,  and  SD 
assessed  for  rates  imposed  under  by- 
laws passed  b^ore  the  time  when  the 
separate  school  sum>orter  has  with- 
drawn his  support,  does  not  remain 
liable  for  such  rates  in  the  future,  un- 
less such  property  is  still  owned  by 
him  at  the  time  of  each  assessment, 
and  he  resides  in  the  section ;  but  the 
attempt  to  withdraw  from  payments 
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under  §  61  is  nugatory,  and  the  rate- 
payer who  was  such  when  the  loan  was 
affected  remains  liable  for  future  ao- 
sessments  to  the  extent  of  the  ratable 
property  he  possesses,  so  long  as  he  is 
resident  within  the  school  district. 

In  Re  Roman  Catholic  Separate 
SchoolB  (1889)  18  Out.  Rep.  606,  a 
case  submitted  to  the  chancellor  by 
the  minister  of  education,  it  was  held 
in  answer  to  numbered  questions  that 
if  the  assessor  is  satisfied  with  the 
prima  facie  evidence  of  the  statement, 
made  by  or  on  behalf  of  any  ratepay- 
er, that  he  is  a  Roman  Catholic,  and 
therenpon  (seekinsr  and  having  no 
further  information)  places  such  per- 
son on  the  assessment  roll  as  a  sep- 
arate school  supporter,  this  ratepayer^ 
though  he  may  not,  by  himself  or  his 
agent,  give  notice  in  writing  pursuant 
to  the  Separate  Schools  Act  (Ont.  Rev. 
Stat.  chap.  227,  §  40),  may  be  entitled 
to  exemption  from  the  payment  of 
rates  for  public  school  purposes,  he 
being,  in  the  case  supposed,  assessed 
as  a  supporter  of  Roman  Catholic  sep- 
arate schools.  It  was  further  held  that 
the  court  of  revision  has  jurisdiction 
on  application  of  the  person  assessed, 
or  of  any  municipal  elector  [or  rate- 
payer, as  in  the  Separate  School  Act, 
Ont.  Rev.  SUt.  1887,  chap.  227,  §  48 
(S)]»  to  hear  and  determine  complaints 
in  regard  to  the  religion  of  the  person 
placed  on  the  roll,  as  Protestant  or 
RcHnan  Catholic;  as  to  whether  such 
person  is  or  is  not  a  supporter  of  pub- 
lic or  separate  schools  witiiin  the 
meaning  of  the  provisions  of  law  in 
that  behalf,  and  [which  appears  to  be 
involved  in  (b)]  whether  such  person 
has  bera  placed  in  the  wrong  column 
of  the  assessment  roll  for  the  purposes 
at  the  school  tax.  It  was  further  held 
that  it  is  competent  for  the  court  of 
revision  to  determine  whether  tiie 
name  of  any  person  wrongfully  omit- 
ted from  the  proper  column  of  the 
assessment  roll  should  be  inserted 
therein  upon  the  complaint  of  the  per- 
son himself,  or  of  any  elector  [or 
ratepayer].  It  was  further  held  that 
as  to  tiie  trial  of  any  other  fact  or  par- 
ticuiar,  under  §  120  of  the  Public 
Scho<dB  Act,  the  answers  already  giv- 
en appear  to  exhaust  all  facts  and  par- 


ticulars thereunder.  It  was  further 
held  that  the  assessor  is  not  bound  to 
accept  the  statement  of,  or  made  on 
behalf  of,  any  ratepayer  under  Ont. 
Rev.  Stat  1887,  chap.  225,  5  120  (2), 
in  case  he  is  made  aware  or  ascertains 
before  completing  his  roll  that  such 
ratepayer  is  not  a  Roman  Catholic,  or 
has  not  given  the  notice  required  by 
§  40  of  the  Separate  Schools  Act,  or  is, 
for  any  reason,  not  entitled  to  exemp- 
tion from  public  school  rates.  It  was 
further  held  that  a  ratepayer,  not  a 
Roman  Catholic,  being  wrongfully 
assessed  as  a  Roman  Catholic  Knd 
supporter  of  separate  schools,  who. 
through  inadvertence  or. other  causes, 
does  not  appeal  therefrom,  is  not 
estopped  (nor  are  other  ratepayers) 
from  claiming,  with  reference  to  the 
assessment  of  the  following  or  future 
year,  that  he  is  not  a  Roman  Catholic. 
It  was  further  held  that  a  ratepayer, 
being  a  Roman  Catholic,  and  appear^ 
ing  in  the  assessment  roll  as  a  Roman 
Catholic  and  supporter  of  separate 
schools,  who  has  not  given  the  notice 
in  writing  of  being  such  supporter, 
mentioned  in  §  40  of  the  Separate 
Schools  Act,  is  not  (nor  are  the  other 
ratepayers)  estopped  from  claimini^ 
in  the  fallowing  or  future  year,  that 
he  should  not  be  placed  as  a  support- 
er of  separate  schools  with  reference 
to  the  assessment  of  such  year,  al- 
though he  has  not  given  notice  of 
withdrawal  mentioned  in  S  47  of  the 
Separate  Schools  Act 

Under  a  statute  (U.  C.  Gonsol.  Stat 
chap.  66,  §  6)  providing  that  "no  Prot- 
estant separate  school  shall  be  allowed 
in  any  school  section,  except  when  the 
teacher  of  the  common  school  in  such 
section  is  a  Roman  Catholic,*'  and  oth- 
er provisions,  a  municipality  may 
repeal  a  by-law  establishing  a  Prot- 
estant separate  school,  as  soon  as  ttte 
public  school-teacher  ceases  to  be  a 
Roman  Catholic,  but  the  appointment 
of  a  Protestant  teacher  to  the  public 
school  does  not  of  itself  put  an  end  to 
such  separate  school.  Free  v.  Mc- 
Hugh  (1874)  24  U.  a  C.  P.  18. 

In  Roman  Catholic  School  v.  School 
Trustees  (1868)  10  U.  C.  Q.  B.  469, 
there  was  a  rule  to  show  cause  why 
mandamus  should  not  Issue  to  compel 
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the  piQrment  to  Roman  Catholic  sep* 
ante  school  trustees  of  their  alleged 
ihwe  of  the  common-school  fund. 
The'  case  was  disposed  of  on  the 
grounds  that  the  teacher,  and  not  the 
trustees,  was  the  person  entitled  to  the 
money,  and  that  other  statutory  rem- 
edies had  not  been  exhausted. 

In  La  Commission  des  Ecoles  Cath- 
oUques  v.  St  Denis  (1909)  Rap.  Jad. 
Quebec  19  B.  R.  322,  it  was  held  that 
school  commissioners  cannot  escape 
the  duties  imposed  on  them  by  enter- 
ing into  a  contract  whereby  teaching 
is  done  by  religious  orders,  but  the 
schools  nevertheless  remain  under  the 
control  of  such  commissioners  within 
the  meaning  of  the  statute  (62  Viet, 
chap.  28,  §  216),  and  hence  it  is  their 
duty  to  insist  on  the  use  of  uniform 
books,  recognized  by  authority  in 
these  and  other  schools,  and  therefore 
they  cannot  plead  to  a  writ  of  manda- 
mus the  contracts  which  they  may 
have  entered  into  contrary  to  the  pro- 
visions of  the  law. 

In  the  case  of  Re  Hayes  (1854)  8 
U.  C.  C,  P.  478,  there  was  under  con- 
sideration- a  statute  (13  &  14  Vict, 
chap.  48)  regarding  schools,  which 
repealed  former  acts  and  continued 
existing  school  sections  and  divisions, 
except  as  affected  by  the  act.  Section 
19  provided  that  the  municipal  coun- 
cils of  townships,  or  the  boards  of 
school  trustees  of  cities,  on  the  written 
application  of  twelve  or  more  resident 
heads  of  families,  shall  authorize  the 
establishment  of  separate  schools  for 
Protestants,  Roman  Catholics,  or  col- 
ored people,  and  prescribe  the  limits 
of  the  sections  for  such  schools,  and 
provide  for  the  first  meeting  for  the 
election  of  trustees;  and  for  such 
schools  going  into  operation,  (see  §  18, 
No.  4)  with  power  to  make  alterations 
la  school  sections;  that  none  but  the 
parties  petitioning  for  or  sending 
children  to  a  separate  school  shall  vote 
for  trustees  of  such  school;  and  fur- 
ther providing  for  the  proportions  in 
which  such  schools  shall  share  in  the 
school  fund;  and  that  no  Protestant 
separate  school  shall  be  allowed  in  any 
school  division  except  when  the  teach- 
er of  tbe  common  school  is  a  Roman 
Catholic;  nor  shall  any  Roman  Cath- 


olic separate  school  be  allowed  except 
when  the  teacher  of  the  common 
school  is  a  Protestant,  and  that  the 
trustees  of  the  common-school  sec- 
tions, within  the  limits  of  which  such 
separate  school  section  or  sections 
•hall  have  been  formed,  shall  not  in- 
clude the  children  attending  such 
s^arate  school  or  schools  in  their  re  ■ 
turn  of  children  of  school  age  resid- 
ing in  fheir  school  sections.  It  was 
held  that  the  limits  of  separate  schools 
are  in  the  discretion  of  the  board  of 
trustees,  and  that  they  are  not  restrict- 
ed by  the  request  of  the  applicants 
to  a  particular  section  or  sections  as- 
signed as  limits  for  common  schools 
generally;  which  last-mentioned  lim- 
its the  board  is  also  empowered  to 
alter  ad  libitum;  that  the  board,  and 
not  the  applicants,  is  to  prescribe  tiie 
limits  of  separate  schools,  and  that 
applications  should  therefore  be  for 
the  establishment  of  one  or  more  such 
schools  in  general  terms,  leaving  it 
to  the  board  of  trustees  to  define  the 
limits, — a  duty  which  no  doubt  ought 
to  be  performed  with  a  due  regard  to 
the  number  of  children  for  whom  such 
schools  are  required  and  are  to  be  pro- 
vided, and  the  residence  of  the  fam- 
ilies to  which  they  belong. 

In  Re  Therriault  (1913)  24  Ont. 
Week.  Rep.  964,  6  Ont  Week.  N.  26, 
the  court  refused  to  quash  a  by-law 
fixing  a  tax  rate  on  property  liable  for 
separate  school  purposes,  where  it  ap- 
peared that  the  council  acted  in  good 
faith  and  pursued  the  same  ^stem  In 
regard  to  tiie  public  and  separate 
schools. 

In  Public  School  Trustees  v.  Notta- 
wasaga  Twp.  (1888)  16  Ont  App.  Rep. 
310,  the  difference  between  the  author- 
ity of  public  and  separate  school  trus- 
tees to  levy  school  rates  appeared. 

d.  TeaoMng  Mrmt^  language. 
The  validity  of  regulations  regard- 
ing tiie  use  of  French  as  a  language  of 
communication  and  instruction  in  the 
schools,  and  the  constitutional!^  of 
an  act  of  tiie  provincial  legislature  of 
Ontario  authorizing  the  minister  of 
education  to  suspend  the  powers  of  the 
trustees  of  a  Roman  Catholic  separate 
school  in  the  event  of  their  failure  to 
comply  with  such  regulations,  was  in- 
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volved  in  two  decisions  of  the  privy 
council. 

Thus»  in  Roman  Catholic  Separate 
Schools  V.  Ottawa  [1917]  1  A.  a 
(Eng.)  76,  86  L.  J.  P.  C.  N.  S.  78,  115 
L.  T.  N.  S.  797,  S3  Times  L.  B.  41, 
32  D.  h.  R.  10,  there  was  applied 
a  statute  (§  3  of  5  Geo.  V.  chap. 
45,  1916  Ontario)  {giving  the  min- 
ister of  education  the  power,  on  the 
failure  of  a  board  of  trustees  of 
Roman  Catholic  separate  public 
schools  to  comply  with  regulations  re- 
stricting and  regulating  the  use  of  the 
French  language  in  English-French 
schools,  to  appoint  a  commission  and 
vest  in  and  confer  on  it  all  or  any  of 
the  powers  possessed  by  the  board  of 
school  trustees  under  statute  or  oth- 
erwise, the  minister  being  further 
given  broad  power  to  suspend,  with- 
draw, and  restore  all  powers  and  priv- 
ileges of  the  board,  as  well  as  to  use 
and  dispose  of  the  legislative  grant, 
otherwise  payable  to  the  board  for  the 
use  of  schools.  It  was  held  that  the 
act  authorized  the  minister  of  educa- 
tion to  suspend  or  withdraw  legal 
rights  and  privileges  with  respect  to 
denominational  schools  which  the 
board  had  by  virtue  of  the  Separate 
Schools  Act  1863,  §  2,  which  confers 
the  right  of  electing  trustees  for  the 
management,  of  separate  schools  for 
Roman  Catholics  on  the  application 
of  not  less  than  five  heads  of  families 
and  freeholders  resident  in  a  school 
section,  and  was  invalid  under  the 
British  North  America  Act,  1867,  §  93. 

That  decision  reversed  the  holding 
in  Ottawa  Separate  School  Trustees 
V.  Ottawa  (1916)  36  Ont  L.  Rep.  485, 
80  D.  L.  R.  770,  10  Ont  Week.  N.  98, 
wherein  it  was  held  tiiat  the  statute 
(5  Geo.  V.  chap.  46)  providing  for  the 
suspension  of  the  powers  of  the 
Ottawa  Roman  Catholic  school  board, 
for  failure  to  obey  regulations  reg- 
ulating the  use  and  teaching  of  French 
as  a  language  of  instruction  and  com- 
munication in  the  public  and  separate 
schools,  did  not  contravene  British 
North  America  Act  1867,  S  93,  as  it 
did  not  prejudicially  affect  any  right 
or  privilege  with  respect  to  denomina- 
tional schools  which  the  class  of  per- 
sons called  Roman  Catholics  had  by  law 


at  the  Union.  The  decision  thus  re- 
versed affirmed  the  decision  to  the  same 
effect  in  (1915)  34  Ont.  L.  Rep.  624 
24  D.  L.  R.  497,  9  Ont  Week.  N.  19& 
The  validity  of  the  regulations  and 
instructions  in  question  was  involved 
in  Roman  Catholic  Separate  Schools 
V.  Mackell  [1917]  1  A.  C.  (Eng.)  62, 
86  L.  J.  P.  C.  N.  S.  65,  115  U  T.  N.  S. 
793,  33  Times  L.  R.  37,  32  D.  L.  R.  1, 
wherein  it  appeared  that  by  the  Com- 
mon Schools  Act  1869  (22  Vict.  chap. 
64,  Upper  Canada),  common  schools, 
now  called  public  schools,  were  estab- 
lished for  free  primary  education  in 
the  province.  By  the  Separate  Schools 
Act  1863  (26  Vict  chap.  5,  Upper 
Canada),  Roman  Catholics  in  the 
province  were  given  the  right  to  estab- 
lish separate  schools,  Roman  Catholic 
ratepayers  being  allowed  to  have  the 
school  rates  which  they  paid  allocated 
to  those  schools.  Under  g  7  of  the 
latter  act  the  elected  trustees  of  sep- 
arate schools  had  in  relation  tiiereto 
the  powers  of  management  and  control 
given  to  the  trustees  of  common 
schools  by  the  Common  Schools  Act 
1869.  Both  classes  of  schools  were 
attended  by  children,  some  of  whom 
spoke  English,  some  French,  and  some 
both  languages.  Common  Schools 
Act,  §  29.  provides  that  no  persons 
shall  require  any  pupil  to  read  or 
atudy  in  or  from  any  religious  book, 
or  join  in  any  exercise  of  devotion  or 
religion  objected  to  by  his  or  her  par- 
ents or  guardian.  The  department  of 
education,  as  successors  to  the  eouncil 
of  public  instruction,  had  power  to 
make  regulations  for  common  schools 
under  §  119,  subsec.  4,  of  the  Act  of 
1869,  and  for  separate  schools  under 
5  26  of  the  Act  of  1863.  The  material 
part  of  Regulation  17  of  1913,  was  to 
the  following  effect:  Clause  1  stated 
that  for  the  convenience  of  reference 
the  term  English-French  was  applied 
to  those  schools,  whether  public  or 
separate,  in  which  French  was  a  lan- 
guage of  instruction  and  communica- 
tion, and  which  should  be  annual^ 
designated  by  tiie  minister  of  educa- 
tion. By  clause  2,  the  courses  of  study 
prescribed  for  public  schools,  except 
as  to  religious  teaching,  and  allowing 
separate  schools  to  use  Roman  Oath- 
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olic  readers,  were  to  be  in  force  in 
English-French  schools.  By  clause  8, 
in  both  public  and  separate  schools, 
the  use  of  French  was  not  to  be  con- 
tinued beyond  the  first  (i.  e.,  the  low- 
est) form,  except  upon  the  approval 
of  the  chief  inspector.  By  clause  4, 
French  was  preserved  as  a  subject  of 
study,  provided  that  it  did  not  inter- 
fere with  the  adequacy  of  the  instruc- 
tion in  English.  Clause  5  provided  for 
the  inspection  of  English-French 
schools,  the  inspectors  being  required 
(clause  10)  to  report  if  any  regulation 
was  not  properly  carried  out.  Clause 
13  required  that  teachers  in  English- 
French  schools  should  possess  a  knowl- 
edge of  English  sufficient  to  teach  the 
prescribed  courses  of  study.  A  manda- 
tory order  was  issued  against  the 
trustees  of  Roman  Catholic  separate 
schools  requiring  them  to  conform  to 
and  enforce  the  regulations  in  all 
schools  under  their  control.  It  was 
contended  that  the  instructions  were 
beyond  the  powers  of  the  Minister  of 
Education  because  they  were  contrary 
to  and  in  violation  of  §  93,  British 
North  America  Act  1867.  It  was  held 
that  the  words  in  the  circular,  "The 
provision  for  religious  instruction  and 
exercises  In  .public  schools  shall  not 
apply  to  separate  schools,  and  sep- 
arate school  boards  may  substitute 
the  Canadian  Catholic  readers  for 
the  Ontario  public  school  readers," 
brought  the  instructions  into  agree- 
ment with  the  provision  as  to  regula- 
tions affecting  religious  instruction  in 
the  Common  Schools  Act  and  the  Sep- 
arate Schools  Act,  so  that  the  whole 
course  of  religious  teaching  in  the  sep- 
arate schools  was  outside  of  the  opera- 
tion of  the  circular,  which  applies  to 
public  schools  and  separate  schools 
alike;  and  the  regulation  of  the  use 
of  the  French  language  was  not  in- 
consistent with  any  natural  right  vest- 
ed in  the  French-speaking  population, 
or  the  right  of  the  trustees  to  manage 
the  schools  or  appoint  teachers,  and 
the  regulations  were  not  in  violation  of 
Ae  British  North  America  Act  1867, 
§  93,  and  hence  were  valid  and  bind- 
ing. 

That  judgment  affirmed  the  decision 
in  Mackell  v.  Ottawa  Separate  School 


Trustees  (1915)  34  Ont.  L.  Rep.  335, 
24  P.  L.  R.  475,  8  Ont.  Week.  N.  696, 
affirming  (1914)  82  Ont  U  Rep.  245^ 
18  D.  L.  R.  456.  7  Ont  Week.  N.  86, 
wherein  it  was  held  that  objection  to 
the  validity  of  the  regulations  was  no 
longer  open  because  of  a  declaratory 
act  (5  Geo.  V.  chap.  45),  which  act 
was  also  held  valid  and  not  ultra  vires 
in  prejudicially  affecting  a  right  or 
privilege  of  French-speaking  people, 
contrary  to  the  provisions  of  British 
North  America  Act  1867,  S  93* 

In  Ottawa  V.  Quebec  Bank  (1918)  41 
Ont  L.  Rep.  594,  consolidated  actions 
to  recover  certain  moneys  and  prop- 
erty taken  over  by  the  defendants 
under  the  authority  of  the  act  of  the 
Ontario  legislature,  5  Geo.  V.  chap. 
45,  which  was  declared  ultra  vires  by 
the  privy  council  because  it  prejudi- 
cially affected  the  right  conferred  by 
Act  of  186S  on  the  supporters  of  the 
Roman  Catholic  public  schools  of 
Ottawa,  to  elect  trustees  for  the  man- 
agement of  the  schools,  it  was  held 
that  ocpenditures  by  the  commission 
appointed  under  the  act,  being  made 
by  an  authority  declared  to  be  ultra 
vires,  were  wholly  illegal  and  them- 
selves ultra  vires,  in  spite  of  subse- 
quent statutes  attempting  to  avoid 
this  effect;  but  that  expenditures  in- 
curred in  the  payment  of  teachers 
formerly  employe^  and  continaed  by 
the  board,  and  expenses  of  manage- 
ment and  control,  having  actually  been 
paid  out  of  the  fund  applicable  to  that 
use,  would  be  deducted  from  the 
amount  of  recovery. 

But  that  judgment  was  reversed  in 
(1918)  43  Ont  L.  Rep.  637.  wherein 
it  was  held  that  an  act  (7  Geo.  V. 
chap.  60)  validating  the  necessary  ex- 
penditures made  by  the  commission  as 
if  made  on  behalf  of  and  at  the  request 
of  the  board  of  trustees,  and  providing 
that  the  act  may  be  pleaded  as  a  de- 
fense to  any  action  in  respect  of  any 
of  the  moneys  received  and  disbursed 
by  the  commission  as  aforesaid,  was  a 
valid  enactment  and  did  not  violate 
the  provisions  of  §  93  of  the  British 
North  America  Act  1867,  Meredith, 
C.  J.  O.,  saying:  "In  my  view,  the 
legislation  does  not  violate  the  provi- 
sions of  §  93.  Assuming  that  legisla- 
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tion  which  diverts  from  a  separate 
school  money  which  by  law  should  be 
applied  for  carrying  it  on  would  be 
inval!d»  I  am  unable  to  aee  how  legis- 
lation vhleh  Talidates  ezfienditurefl 
properly  made  in  carrying  on  a  school 
m  a  number  of  schools  by  a  de  facto 
body  not  lawfully  created  can  be  said 
to  affect  any  such  right  or  privilege 
as  the  section  deals  with,  still  less 
prejudicially  to  affect  it  within  the 
meaning  of  the  section.  The  situation 
as  disclosed  on  the  evidence  was  that 
the  school  board  was  conducting  the 
schools  under  its  charge  in  contraven- 
tion and  defiance  of  the  law,  and  had 
brought  about  such  a  state  of  things 
that  the  legislature,  in  order  to  secure 
for  the  children  of  the  supporters  of 
separate  schools  in  Ottawa  the  educa- 
tion to  which  they  were  by  law  en- 
titled, found  it  necessary  to  intervene 
and  to  place  the  schools  under  the  con- 
trol and  management  of  a  commission; 
the  commissioners  appointed  entered 
upon  their  duties,  and  in  good  faith 
carried  on  the  schools  and  expended 
the  moneys  in  question  in  carrying 
them  on;  and  what  is  argued  is  that 
because  the  commission,  as  it  has  been 
held,  had  no  legal  existence,  tiie  sup- 
porters of  the  Bchoola  are  entitled, 
though  they  have  enjoyed  the  benefit 
of  that  expenditure,  to  say  that  it  was 
improperly  made,  and  that  the  commis- 
sioners must  pay  the  money  out  of 
their  pockets,  with  the  result  that  the 
schools  will  have  been  carried  on 
while  the  commission  was  in  charge  of 
then,  free  of  expense  to  the  supporters 
of  the  schools,  and  that  the  commis- 
sioners must  pay  over  to  the  school 
board  what  will  probably  suffice  to 
carry  them  on  for  a  further  period  of 
one  year  or  more.  It  cannot,  I  think, 
be  that  the  legislature  is  powerless  to 
prevent  such  a  wrong  from  being  per^ 
petrated.  While  the  school  board  is  a 
separate  entity,  it  is  a  trustee  for  the 
supporters  of  the  separate  schools, 
and  what  is  argued  is  that  these  sup- 
porters, who  have  enjoyed  the  benefit 
of  having  their  schools  carried  on,  are 
entitled  to  say  to  the  commissioners: 
'You  have  carried  them  on  without 
authority,  and  must  lose  all  that  you 
have  expended  in  so  doing.'  The  com- 


mission was  the  de  facto  trustee  for 
the  time  being  of  tiie  separate  school 
supporters,  and  in  all  justice  is  m- 
titled  to  be  recouped  the  es^enditure 
it  has  made  for  the  benefit  of  its  cea- 
tuis  que  trust." 

In  McDonald  v.  Lancaster  Separate 
School  Trustees  (1914)  SI  Ont.  L.  Rep. 
360,  it  was  held  that  the  use  and 
teaching  of  the  French  language  for 
one  hour^each  day  in  a  Roman  Cath- 
olic separate  school  was  unauthorized, 
the  department  of  education  having 
properly  ruled  that  there  was  no  legal 
method  by  which  French  could  be  ad- 
mitted as  a  subject  of  study  in  that 
school,  §  15  of  the  "Regulations  and 
Course  of  Study  of  the  Public  Schools 
of  the  Province  of  Ontario,  Amended 
and  Consolidated,  1911,"  providing  as 
follows:  "In  school  sections  where 
the  French  or  the  German  language 
prevails,  the  trustees  may,  in  addition 
to  the  course  of  study  prescribed  for 
public  schools,  require  instruction  to 
be  given  in  reading,  grammar,  and 
composition  to  such  pupils  as  are 
directed  by  their  parents  or  guardians 
to  study  either  of  those  languages,  and 
in  all  such  cases  the  authorized  text- 
books in  French  or  German  shall  be 
used.  But  nothing  herein  contained 
shall  be  construed  to  mean  that  any  of 
the  textbooks  prescribed  for  public 
schools  shall  be  set  aside  because  of 
the  use  of  authorized  textboolu  in 
French  or  German." 

That  judgment  was  affirmed  in 
(1915)  34  Ont.  L.  Rep.  346,  24  D.  L.  R. 
868,  8  Ont.  Week.  N.  598,  wherein  it 
was  held,  after  a  discussion  of  the 
statutes  and  school  regulations,  that 
the  teaching  of  French  was  unauthor^ 
Ized  in  a  school  not  designated  by  tiie 
minister  of  education  as  an  English- 
French  school,  and  without  the  fulfil- 
ment of  the  conditions  embodied  in 
regulations  regarding  the  use  of 
French  as  a  language  of  instruction 
or  communication,  which  did  not  per- 
mit the  use  of  French  beyond  form  I. 
except  with  the  approval  of  the  chief 
inspector,  or  where  French  had  been 
the  subject  of  study,  and  where  the 
parents  of  guardians  so  direct. 

McDonald  v.  Lancaster  Separate 
School  Trustees  (1916)  36  Ont.  L.  Rep. 
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614,  29  D.  L.  R.  731.  9  Ont.  Week.  N. 
44^  was  «  motion  to  commit  the  de- 
fteidants,  separate  school  trustees,  for 
breach  of  an  injunction  restraining 
the  employment  of  a  disqualified 
teacher,  and  the  use  of  the  French 
language  as  a  language  of  instruction 
or  communication  in  a  Roman  Catholic 
separate  school,  contrary  to  law.  The 
defendants  were  found  guil^  of  con- 
tempt of  court  in  neglecting  to  ob«y 
the  injunction. 

«.  Bxamhtation  of  teadter. 

Exceptions  in  the  Ontario  statutes 
with  regard  to  the  examination  of 
teachers  apply  to  those  persons  only 
who  were  qualified  as  teachers  at  the 
time  of  the  passing  of  the  British 
North  America  Act  1867.  Grattan  v. 
Ottawa  Separate  School  Trustees 
(1904)  d  Ont  L.  Rep.  438,  25  Can  L. 
T.  Dec.  N.  104,  4  Ont.  Week.  Rep.  889, 
affirming  (1904)  24  Can.  L.  T.  Occ.  N. 
319,  8  Ont  L.  Rep.  135,  4  Ont.  Week. 
Rep.  58;  Brothers  of  Christian  Schools 
V.  Minister  of  Education,  Can.  R, 
[1907]  A.  C.  16,  [1907]  A.  C.  (Eng.) 
69,  76  L.  J.  P.  C.  N.  S.  22,  95  L.  T.  N. 
S.  630,  23  Times  L.  R.  29,  aflirming 
Re  Roman  Catholic  Separate  Schools 
(1906)  7  Ont  Week.  Rep.  141. 

Thus,  in  Re  Roman  Catholic  Sepa- 
rate Schools  (1906)  7  Ont  Week.  Rep. 
141,  the  facts  stated  were  as  follows : 
(Certain  religious  communities  for 
educational  purposes,  including  the 
Brothers  of  the  Christian  Schools,  and 
CMrtain  religious  communities  com- 
posed of  persons  of  the  female  sex, 
including  the  Community  General 
Hospital,  Alms  House,  and  Seminary 
of  Learning  of  the  Sisters  of  Charity 
of  Ottawa  (commonly  called  the  "Grey 
Nuns"),  were  in  the  year  1860,  and 
had  been  for  several  years  prior  there- 
to, engaged  in  educational  work  in  the 
province  of  Lower  Canada,  and  the 
members  of  anch  communities  were, 
at  the  time  of  the  passing  of  the  Brit- 
ish North  America  Act  1867.  exempt 
from  undergoing  an  examination  as 
teachers  in  the  province  of  Quebec  un- 
der the  provisions  of  L.  C.  Consol.  Stat 
1860,  chap.  16.  The  question  sub- 
mitted was  as  follows:  Having  re- 
gard to  the  various  pre-confederation 
provincial  enactments  relating  to  the 


subject  of  education  in  the  late  prov- 
inces of  Upper  and  Lower  Canada,  and 
to  the  terms  of  the  British  North 

America  Act,  and  to  the  enactments 
of  the  province  of  Ontario  since  Con- 
federation, and  especially  to  the  pro- 
visions contained  in  the  following 
statutes,  viz. :  L.  C.  Consol.  Stat  chap. 
15,  §  110,  subsec.  10, 1 6;  26  Vict  chap. 
6,  §  IS  (C) ;  the  British  North  America 
Act  1867,  §  93,  aubsec.  1;  Ont  Rev. 
SUt  1877,  chap.  206,  §  30;  49  Vict 
chap.  46,  §  62  (0);  Ont  Rev.  Stot 
1887,  chap.  294.  S  36:— Are  members 
of  tiie  above-mentioned  communities 
who  became  members  of  such  com- 
munities since  the  passing  of  the  Brit- 
ish North  America  Act  1867,  to  be 
considered  qualified  teachers  for  the 
purposes  of  the  Separate  Schools  Act, 
and  therefore  eligible  for  employment 
as  teachers  in  the  Roman  Catholic 
separate  schools  within  the  province 
of  Ontario,  when  such  members  have 
not  received  certificates  of  qualifica- 
tion to  teach  in  the  public  schools  of 
the  province?  The  statute  respecting 
the  qualification  of  teachers  of  sepa- 
rate schools  (Ont.  Rev.  Stat  1897, 
chap.  294,  §  36)  declares  that  '*the 
teachers  of  a  separate  school  under  this 
act  shall  be  subject  to  the  same  exami- 
nations and  receive  their  certificates 
of  qualification  in  the  same  mannor  aa 
flohooi-teachers  generally;  but  the 
persons  qualified  by  law  aa  teachers, 
either  in  the  province  of  Ontarie,  or 
at  the  time  of  the  passing  of  the  Bzit- 
ish  North  America  Act  1867,  in  the 
province  of  Quebec,  shall  be  eowiid- 
ered  qualified  teachers  for  the  Pur- 
poses of  this  act  Public  Schools  Act 
Ont  Rev.  Stat.  1897,  chap.  292,  pre- 
scribed  the  qualifications  of  public 
school-teachers.  Answering  that  ques- 
tion, the  court  held  that  the  legisla- 
tive authority  of  the  province  in  rela- 
tion to  education,  involving  as  it  does 
the  power  of  establishing  pnblic 
schools  for  the  education  of  the  youth 
of  the  country,  necessarily  includes 
the  power  to  declare  and  prescribe  the 
quality  of  the  teaching  to  be  given  to 
the  pupils  attending  them,  and,  as  nec- 
essary and  incident  thereto,  the  con- 
trol of  the  qualifications  of  the  teach- 
ers in  the  schools,  and  in  the  absence 
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of  a  msnifest  intention  to  place  a 
gi-eater  restriction  on  the  plain  unam- 
biguous declarations  as  to  the  qualifi- 
cation  required  in  general,  and  giving 
to  the  language  of  the  latter  part  of 
§  3  of  Ont  Rev.  Stat  1897,  chap.  294. 
tiie  fair  and  natural  meaning  that 
should  be  attributed  to  it,  there  is 
nothing  in  it  requiring  any  greater  re- 
striction on  the  earlier  part  than  is 
necessary  to  protect  the  rights  of  those 
persons  who,  being  qualiiied  by  law 
either  in  the  province  of  Ontario  or  at 
the  time  of  the  passing  of  the  British 
North  America  Act  1867,  in  the  prov- 
ince of  Quebec,  were  entitled  to  exemp- 
tion from,  such  examinations. 

On  appeal,  on  a  reference  of  the 
lieutenant  governor  in  council,  this 
judgment  was  affirmed  by  the  privy 
council  in  Brothers  of  Christian 
Schools  v.  Minister  of  Education,  Can. 
R.  [1-9073  A.  C.  16,  [1907]  A.  C.  Eng. 
69,  76  L.  J.  P.  C.  N.  S.  22.  95  L.  T.  N. 
S.  630,  23  Times  L.  R.  29,  wherein  it 
was  held  that  the  concluding  words  of 
§  86  of  the  Ontario  Separate  Schools 
Act  served  only  to  protect  the  rights 
of  those  persons  who,  as  individuals, 
were,  at  the  date  of  [the]  passing  of 
the  British  North  America  Act  1867 
in  the  province  of  Quebec,  entitled  to 
exemption  from  examination,  their 
Lordships  being  satisfied  to  adopt  the 


reasons  in  which  the  conclusion  of  the 
Ontario  court  of  appeal  waa  founded. 

So.  in  Grattan  t.  Ottawa  Separate 
School  Trustees  (1904)  8  Ont  L.  Rep. 
135,  24  Can.  L.  T.  Occ.  N.  319,  4  Ont. 
Week.  Rep.  58,  it  was  held  by  Mac- 
Mahon,  J.,  that  the  latter  part  of  Sepa- 
rate Schools  Act,  Ont  Rev.  Stat.  1897. 
chap.  294,  §  36.  was  an  additioh.  made 
in  1886,  to  §  30  of  the  Separate  Schools 
Act.  Ont.  Rev.  Stat  1877.  chap.  206,  by 
Vict.  chap.  46,  §  62,  and  is  an  enabling 
act  solely  for  the  benefit  of  those  who. 
at  the  time  of  the  passing  of  the  Brit- 
ish North  America  Act  in  1867,  were 
qualified  teachers  under  the  law  as  it 
then  existed,  either  in  Ontario  or 
Quebec,  and  no  person  after  the  year 
of  1867  became  qualified  as  a  teacher 
in  Ontario  without  passing  ^e  exami- 
nations and  obtaining  the  certificates 
required  by  §  78  of  the  act  This  judg- 
ment was  affirmed  in  (1904)  9  Ont  L. 
Rep.  433,  25  Can.  L.  T.  Occ.  N.  104,  4 
Ont  Week.  Rep.  389,  wherein  it  was 
said  that  the  general  policy  by  later 
enactments  was  to  require  the  teach- 
ers of  separate  schools  to  undergo  the 
same  examinations  and  receive  the 
same  certificates  as  common-school 
teachers,  and  that  the  exceptions  ap- 
plied solely  to  those  who  were  qualified 
as  teachers  at  the  time  of  the  passing 
of  the  British  North  America  Act  of 
1867.  B.  H.  H. 


ISAIAH  FOUNTAIN.  Appt, 

V. 

STATE  OF  MARYLAND. 
Maryland  Court  of  AppeoMa^JTuly  17,  19i9, 
(—  Md.      107  Atl.  664.) 

^ipeal  —  flight  from  attempt  to  lynch  —  abase  of  discretion. 

1.  It  is  reversible  error  to  refuse  to  adjourn  or  postpone  a  trial  of  one 
accused  of  crime,  where  a  mob  attempted  to  lynch  him  when  he  was 
passing  from  the  court  room  to  the  jail,  from  which  he  escaped  by  flight, 
and  was  brought  back  under  heavy  guard. 

iSee  note  on  this  question  heginmng  on  page  914.] 

Criminal  law  —  right  to  impartial  have  the  question  of  his  guilt  or  in- 
trial,  nocence  determined  by  a  fair  and  im- 

2.  A  person  charged  with  crime  has  partial  trial  according  to  law. 
an  absolute  and  fundamental  right  to  [See  8  R.  C.  L.  67J 
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—  defense  of  alibL 
S.  One  charged  with  crime  has  the 

right  to  present  the  defense  that  he 
was,  at  the  time  of  the  offense,  a  num- 
ber of  miles  distant  from  the  scene  of 
the  crime,  and  have  that  issue  detei^ 
mined  by  the  jury  under  circum- 
stances which  would  enable  it  to  ex- 
ercise its  independent  judgment. 
[See  8  B.  a  L.  124,  224.] 

—  trial  under  tlu%at  of  lynching. 

4.  One  cannot  secure  a  fair  and  im- 
partial trial  where  a  large  and  mena- 
cing crowd  assembles  in  the  immediate 
neighborhood  of  the  conrt  in  which 
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being  conducted,  deter- 
mined to  lynch  the  prisoner,  from 
which  he  escapes  and  flees,  and  the 

court  is  compelled  to  take  unusual 
measures  to  safeguard  him  upon  his 
recapture. 

Appeal  —  refusal  to  suspend  trial  — 
discretion. 

6.  The  ruling  of  the  trial  court  upon 
a  petition  to  suspend  or  postpone  the 
trial  will  not  be  disturbed  on  appeal 
unless  such  action  is  plainly  required 
in  the  interest  of  justice. 

[See  6  R.  G.  L.  553.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Talbot 
County  (Adldna  and  Wickes,  JJ.)  convicting  him  of  rape.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Eugene  CDunne  and  James 
C  MoUikin,  for  appellant; 

Procedure  of  tiiis  character  is  a 
denial  of  constitutional  right  of  toial 
by  jury, 

Dutton  V.  State,  123  Md.  387,  91  AtL 
417,  Ann.  Gas.  1916C,  89;  Massey  v. 
State,  31  Tex.  Grim.  Rep.  371,  20  S. 
W.  758 ;  Capps  v.  State,  109  Ark.  193, 
46  L.R.A.(N.S.)  741,  159  S.  W.  198, 
Ann.  Cas.  19i5C,  957;  Woolfolk  v. 
State,  81  Ga.  651,  8  S.  E.  724;  Long  v. 
State,  69  Tex.  Grim.  Rep.  103,  127  S. 
W.  551,  Ann.  Gas.  1912A,  1244;  Collier 
V.  State,  115  Ga.  808,  42  S.  E.  226,  12 
Am.  Grim.  Rep.  608,  115  Ga.  17,  41  S. 
E.  261;  Harjo  v.  United  States,  1  Okla. 
Grim.  Rep.  590,  20  L.R.A.  1013,  98  Pac. 
1021;  Dempsey  v.  People,  47  111.  823; 
Fredrickson  v.  State,  44  Tex.  Grim. 
Rep.  288,  70  S.  W.  754;  Thompson  v. 
State,  33  Tex.  Crim.  Rep.  472,  26  S.  W. 
987;  Hamilton  State,  36  Tex.  Grim. 
Rep.  872,  87  S.  W.  481 ;  Powell  v.  State, 
—  Tex.  Grim.  Rep.  — ,  70  S.  W.  218, 
14  Am.  Crim.  Rep.  5;  Smith  State,  44 
Tex.  Crim.  Rep.  137,  100  Am.  St  Rep. 
849,  68  S.  W.  995;  People  v.  Fleming, 
166  Cal.  357,  136-  Pac.  291,  Ann.  Gas. 
1915B,  881;  Robinson  t.  State,  6  Ga. 
App.  696,  66  S.  E.  792;  Myers  v.  State, 
97  Ga.  92,  25  S.  E.  252;  Sanders  v. 
State,  86  Ind.  318,  44  Am.  Rep.  29; 
Little  V.  Com.  142  Ky.  92,  34  L.R.A. 
(N.S.)  257,  133  S.  W.  1149,  Ann.  Cas. 
1912D,  241 ;  State  v.  Manns,  48  W.  Va. 
480,  37  S.  E.  613,  14  Am.  Crim.  Rep. 
245;  State  v.  Weldon,  91  S.  C.  29,  39 
L.R.A.(N.S.)  667,  74  S.  E.  43,  Ann. 
Cas.  1913E,  801;  Raines  v.  State,  81 
Miss.  489, 33  So.  19, 13  Am.  Grim.  Rep. 
404;  Doyle  t.  Com.  100  Va.  808,  40 


S.  E.  925;  Robinson  v.  State,  6  Ga. 
App.  696,  66  S.  E.  792. 

Messrs.  Albert  C.  Ritchie,  Attorney 
General,  Ogle  Marbury,  Assistant  At- 
torney General,  and  Charles  J.  Batler, 
for  the  State : 

Defendant  was  not  improperly 
prejudiced  by  the  report  of  his  escape 
made  to  the  jury  by  the  court. 

12  Cyc.  610;  Wright  v.  State,  18  Ga. 
383;  People  v.  Fielding,  158  N.  Y.  642, 
46  L.R.A.  641,  70  Am.  St.  Rep.  495,  53 
N.  E.  497,  11  Am.  Crim.  Rep.  88; 
Shawnee  v.  Sparks,  L.R.A.1918D,  34, 
note;  Freud  v.  State,  129  Md.  647,  99- 
Atl.  934;  Esterline  v.  State,  105  Md. 
637,  66  Atl.  269;  Consolidation  Coal 
Co.  V.  Shannon,  34  Md.  144;  Beatty  v. 
Mason,  30  Md.  409;  Citizens  Mut.  F. 
Ins.  Go.  y.  Conowingo  Bridge  Co.  116 
Md.  422,  82  Atl.  372;  Beam  Motor  Car 
Co.  V.  Loewer,  181  Md.  562,  102  Atl. 
908. 

There  was  no  such  abuse  of  discre- 
tion on  the  part  of  the  lower  court  as 
to  warrant  this  court  in  reviewing  its 

action. 

Downs  V.  State,  111  Md.  241,  73  Atl. 
893,  18  Ann.  Gas.  786;  12  Cyc.  900; 
Moore  v.  State,  59  Fla.  23,  52  So.  971; 
Walker  v.  State,  186  Ind.  663,  36  N. 
E.  366;  State  v.  Decker,  217  Mo.  315, 
116  S.  W.  1096;  State  v.  Gordon,  32 
N.  D.  31,  155  N.  W.  59,  Ann.  Gas. 
1918A,  442;  State  v.  Anselmo,  48 
Utah,  187,  148  Pac.  1071. 

Urner,  J.,  delivered  the  opinion  of 

the  court: 

In  the  course  of  the  trial  of  the 
appellant  for  rape,  in  the  circuit 
court  for  Talbot  county,  he  filed  a 
motion  for  a  postponement  of  the 
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trial  on  the  ground  that  it  could  not 
be  fair  and  impartial  under  the  con- 
ditions then  existing.  The  motion 
alleged  and  offered  to  prove,  in  sub- 
stance and  effect,  that  when  the 
court  adjourned  at  10  o'clock  at 
night  on  the  first  day  of  the  trial 
about  2,000  persons  were  assembled 
on  the  courthouse  grounds,  on  which 
the  county  jail  was  also  located,  and 
while  the  appellant  was  being  tE^en 
from  the  courthouse  to  the  jail 
through  the  crowd  a  determined  ef- 
fort, accompanied  by  personal  vio- 
lence inflicted  upon  him,  was  made 
to  take  him  from  the  custody  of  the 
officers  of  the  law  and  lynch  him, 
this  purpose  being  openly  declared 
by  members  of  the  crowd,  some  of 
whom  were  armed  with  various 
weapons  and  provided  with  ropes: 
that  the  officers  attempted  to  hold 
the  crowd  at  bay  with  their  pistols 
as  it  surged  upon  the  porch  of  the 
jail  while  the  appellant  was  pushed 
through  the  outer  door  of  the  build- 
ing, and  that,  prompted  by  his  fear 
and  the  immediate  danger  of  lynch- 
ing, he  took  advantage  of  an  oppor- 
tunity to  escape  in  the  dark  through 
an  open  window,  and  was  not  retak- 
en until  two  days  later;  that  the  fact 
of  his  escape  was  announced  by  the 
court  to  the  jury  as  a  reason  for  the 
suspension  of  the  trial  until  his  re- 
capture; and  that  a  reward  of  $5r 
000  was  offered  by  the  court  for  the 
rearrest  of  the  appellant  and  his  safe 
return  to  the  court  room.  It  was  at 
the  time  of  the  resumption  of  the 
toial  on  the  morning  after  the  recap- 
tiure  of  the  accused  that  his  motion 
just  referred  to  was  filed.  In  addi- 
tion to  the  allegations  already  sum- 
marized the  motion  averred  that  the 
defendant,  "by  reason  of  the  inter- 
ruption of  the  orderly  procedure  of 
the  administration  of  justice,  due  to 
mob  violence  actually  perpetrated 
upon  him  while  in  the  custody  of  the 
law  and  in  the  actual  trial  of  his 
case  (from  which  mob  violence  he 
attempted  to  escape  by  flight  be- 
cause of  insufficient  protection  of 
law),  finds  himself  so  prejudiced  in 
the  further  progress  of  said  case  as 
to  be  utterly  and  hopelessly  unable 


to  receive  a  fair  and  impartial  trial 
by  any  further  action  in  the  present 
so-called  trial  and  proceeding;  and 
that  the  same  amounts  to  a  denial 
of  due  process  of  law,  to  a  denial  of 
all  constitutional  guaranty  of  a  fair 
and  impartial  trial,  or  to  the  con- 
stitutional right  of  a  jury  trial."  It 
was  further  alleged  that  the  defend- 
ant was  confronted  with  the  alter- 
native of  ''being  prejudiced  before 
the  jury  by  the  announcement  made 
to  the  jury,  by  the  court,  that  the 
defendant  had  made  his  escape  from 
the  authorities  during  the  progress 
of  the  trial,  from  which  the  infer- 
ence of  guilt  as  a  cause  for  flight 
may  be  drawn  by  the  jury,"  or  of 
"rebutting  said  presumption  by 
proof  of  flight  from  mob  violence 
perpetrated  upon  him  in  the  court- 
house grounds  within  five  minutes 
of  the  adjournment  of  court,  and 
while  the  jury  was  still  in  the  box," 
but  that  "by  adopting  the  latter 
course  he  becomes  prejudiced  in  the 
trial  of  said  case  by  injecting  into 
the  minds  of  the  jury  the  intensity 
of  the  feeling  of  the  populace  sur- 
rounding the  courthouse  to  such  an 
extent  that  the  jury  itself  becomes 
thereby  intimidated,  and  unable  ful- 
ly and  freely  to  do  its  duty  in  the 
premises,  as  it  may  see  it,  solely 
from  the  standpoint  of  the  law  and 
the  evidence  given  under  oath  in 
open  court." 

The  application  of  the  defendant 
for  a  stay  of  the  proceedings  was 
refused,  and  the  trial  was  continued, 
resulting  in  his  conviction  and  a  sen- 
tence of  death. 

The  record  contains  a  certificate 
of  the  trial  court,  signed  at  the  in- 
stance of  the  defendant's  counsel, 
as  follows: 

"After  the  case  of  State  v.  Isaiah 
Fountein  had  been  assigned  for  trial 
on  Easter  Monday,  April  21,  1919, 
the  court  was  desirous  of  knowing 
whether  the  case  was  to  be  tried  on 
that  day,  so  as  to  make  its  arrange- 
ments for  other  work  in  the  circuit, 
or  for  sitting  in  the  court  of  appeals, 
and  to  that  end  caused  inquiry  to  be 
made  informally  of  Mr.  CDunne  as 
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to  whether  the  case  was  to  be  re- 
moved or  not. 

*1n  response  to  a  long-distance 
telephone  call,  Mr.  CVDunne  came  to 
Easton  on  Friday  night,  April  18th^ 
and  stated  to  the  presiding  judge  of 
the  court  that  he  brought  with  him 
an  affidavit  of  removal,  signed  by 
Isaiah  Fountain  and  sworn  to  by 
him,  for  the  purpose  of  asking  a  re- 
moval. Mr.  O'Dunne  suggested  that 
the  case  be  removed  to  Baltimore 
city,  but  the  court  declined  to  enter- 
tain the  suggestion  of  removal,  to 
Baltimore  city,  and  said  that  in  the 
event  of  the  case  being  removed  it 
would  not  be  sent  out  of  the  circuit, 
whereupon  Mr.  O'Dunne  stated  that 
he  would  therefore  not  file  the  af- 
fidavit of  removal. 

"The  circumstances  under  which 
the  $5,000  reward  was  offered  were 
brought  about  by  the  escape  of  the 
defendant  a  few  minutes  after  10 
P.  M.  on  the  night  of  April  21,  1919, 
the  court  having  held  a  night  ses- 
sion until  10  o'dock,  and  when  the 
prisoner  was  removed  from  the 
courthouse  room  to  the  jail  build- 
ing in  the  courthouse  square,  a 
large  concourse  of  people  had  as- 
sembled on  the  courthouse  grounds, 
and  certain  threats  of  violence 
towards  the  prisoner  were  made  by 
some  of  those  assembled  there, 
which  resulted  in  his  then  and  there 
escaping  from  the  crowd,  and  from 
the  officers  who  had  him  in  custo- 
dy. The  next  morning  the  presid- 
ing judge  of  the  court  in  the  court 
room  commented  upon  the  disgrace- 
ful proceeding  resulting  in  llie  es- 
cape of  the  prisoner,  and  offered  a 
reward  on  behalf  of  the  citizens  of 
Talbot  county  of  $5,000  for  his  cap- 
ture and  return  unharmed  to  the 
custody  of  the  sheriff  of  Talbot 
county,  and  suggested  to  the  sher- 
iff in  open  court  the-  swearing  in  of 
all  assembled  who  would  volunteer 
as  deputy  sheriffs  for  that  purpose. 
Several  hundred  persons  volun- 
teered and  were  sworn  in  as  deputy 
sheriffs,  including  Mr.  ODunne,  the 
prisoner's  counsel. 

"(In  the  afternoon  before  the 
prisoner  was  returned  and  before 
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the  occurrences  hereinafter  set  out, 
the  jury  had  retired  with  the  bail- 
iffs to  another  part  of  the  town, 
where  they  ate  and  slept,  out  of 
sight  and  hearing  of  the  occur- 
rences now  about  to  be  stated.) 

"The  prisoner  was  reported  cap- 
tured late  in  the  afternoon  of  April 
23d  at  a  point  in  the  state  of  Dela- 
ware, and  as  news  of  his  capture 
reached  Easton  a  large  crowd  of 
people  assembled  at  the  courthouse 
square  between  the  courthouse  door 
and  the  jail  door,  both  located  on 
the  same  plot  of  ground,  inclosed  by 
an  iron  railing  fence.  As  the  news 
reached  Easton  that  the  defendant 
was  about  to  be  brought  back  to  the 
jail  by  his  captors  in  an  automobile, 
addresses  were  made  to  the  assem- 
bled crowd  from  the  porch  of  the 
jail,  in  which  the  populace  was  ex- 
horted to  be  peaceful  and  law-abid- 
ing and  let  the  law  take  its  course 
in  an  orderly  fashion.  Chief  Judge 
William  H.  Adkins  addressed  the 
crowd  along  this  line,  also  the  may- 
or of  Easton,  W.  Mason  Sheehan, 
and  Eugene  O'Dunne,  the  prisoner's 
counsel,  at  the  close  of  whose  re- 
marks the  prisoner  arrived,  and  was 
safely  conducted  into  the  jail  and 
back  into  the  custody  of  the  sheriff 
without  any  interference  on  the 
part  of  the  crowd.  The  presiding 
judge  invited  those  who  had  been 
sworn  in  as  deputy  sheriffs  and  oth- 
ers who  desired  to  be  sworn  in  as 
deputy  sheriffs  to  report  to  the 
court  room  across  the  open  green; 
that  he  had  further  matters  to  com- 
municate to  them.  The  court  room 
was  quickly  filled,  whereupon  the 
presiding  judge  stated  to  those  as- 
sembled that  he  desired  to  take 
them  into  his  confidence  to  say  that 
he  had  just  been  in  communication 
with  the  chief  executive  of  the 
state,  and  that  he  was  reiiably  in- 
formed that  the  present  crowd  in 
Easton  was  likely  to  be  augmented 
that  night  by  3,000  or  4,000  addi- 
tional persons,  who  it  was  expected 
would  arrive  in  Easton  some  time 
that  night  He  asked  those  assem- 
bled whether  they  felt  able  and 
were  disposed  to  take  care  of  the 
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situation  in  Easton  that  night,  or 
whether  they  would  prefer  that  he 
avail  himself  of  the  offer  of  the  gov- 
ernor to  send  the  constituted  legal 
authority  of  the  state,  to  wit,  a 
company  of  uniformed  state  militia, 
augmented  by  an  auxiliary  force  of 
policemen  from  Baltimore  city,  who 
could  arrive  there  in  machines  dur- 
ing the  night.  The  matter  being 
further  discussed  by  various  speak- 
ers, the  sense  of  those  assembled 
pnally  was  that  the  court  was  asked 
to  use  its  judgment  for  preserving 
law  and  order  by  the  use  of  such 
power  and  authority  as  it  deemed 
expedient,  including  the  use  of  the 
state  militia  and  an  auxiliary  police 
force  from  Baltimore  city,  with  the 
result  that  between  midnight  and 
dawn  a  company  of  uniformed  state 
militia  arrived  at  the  courthouse, 
and  was  augmented  by  some  twen- 
ty-five members  of  the  Baltimore 
police  force,  who  came  down  by  ma- 
chine, in  addition  to  the  fifteen 
members  already  there.  On  the  ar- 
rival of  the  state  militia,  they  were 
stationed  to  guard  the  approaches 
to  the  courthouse  and  the  jail,  and 
were  placed  as  pickets  on  the  inside 
of  the  iron  rail  fence  around  the 
courthouse  plaza,  and,  with  drawn 
bayonets,  permitted  no  one  to  enter 
the  courthouse  square  except  those 
having  official  business  with  the 
court,  and  the  several  hundred  per- 
sons who  had  been  sworn  in  as  dep- 
uty sheriffs  two  days  before,  and 
other  persons  who  were  properly 
vouched  for.  The  court  of  its  own 
motion  inserts  the  following  in 
brackets:  [The  jury  were  absent 
from  the  courthouse  at  the  place 
where  they  ate  and  slept,  in  another 
part  of  the  town,  at  the  time  of  the 
return  of  the  prisoner  after  the  cap- 
ture and  at  the  time  of  the  ad- 
dresses to  the  crowd  and  the  con- 
ference in  the  court  room,  last 
above  referred  to.]  From  the  ad- 
journment, 10  P.  M.  Monday  night, 
to  9:30  A.  M.  Thursday,  April  24th, 
the  hour  set  for  resuming  the  fur- 
ther trial  of  the  case,  the  jury  were 
held  together  in  charge  of  bailiffs 


with  the  use  of  the  courthouse  room 
and  the  grand  jury  room  and  they 
were  escorted  under  proper  custody 
through  the  town  of  Easton  to  and 
from  the  place  where  their  meals 
were  served,  and  where  they  slept, 
and  on  April  24,  1919,  shortly  be- 
fore the  hour  set  for  the  opening  of 
court,  they  were  properly  escorted 
in  charge  of  the  regular  bailiffs 
through  the  town  of  Easton  to  the 
court  room,  which  necessitated 
their  passiflg  through  the  picket 
line  of  state  militia  guarding  the 
courthouse  square. 

"(At  the  resumption  of  the  trial 
the  jury  were  especially  cautioned 
by  the  court  against  permitting 
themselves  to  be  prejudiced  against 
the  prisoner  on  account  of  his  es- 
cape after  the  beginning  of  the 
trial,  and  were  told  that  in  the  opin- 
ion of  the  court  no  inference  of 
guilt  could  properly  be  drawn  from 
the  fact  of  such  escape,  which  was 
due  to  fear  of  the  crowd.) 

"Trial  ended  late  in  the  afternoon 
of  Thursday,  April  24,  1919,  and  on 
the  verdict  of  guilty  by  the  jury  and 
sentence  of  death  then  and  there 
pronounced  by  the  court  upon  the 
defendant,  he  having  stated  through 
his  counsel  that  he  had  nothing  fur- 
ther to  say  why  sentence  should 
not  be  pronounced,  the  defendmt, 
by  authority  of  the  court,  was  di- 
rected to  be  lodged  in  the  Baltimore 
city  jail  awaiting  the  day  to  be  set 
by  the  governor  for  his  execution.* 

The  appeal  in  this  case  presents 
a  question  of  vital  importance  in  the 
administration  of  justice.  It  is  con- 
cerned with  the  right  of  a  person 
charged  vnth  crime  c,i«i-*i 
to  have  the  ques-  nxitt  to  impar- 
tion  of  his  guilt  or 
innocence  determined  by  a  fair  and 
impartial  trial  according  to  law. 
This  right  is  absolute  and  funda- 
mental. It  rests  upon  the  clearest 
and  strongest  principles  of  justice, 
and  it  is  safeguarded  in  the  most 
imperative  terms  by  constitutional 
provisions  which  directly  declare 
the  will  and  mandate  of  the  people. 

The  issue  tried  before  the  jury  in 


Digitized  by 


Google 


FOUNTAIN  V.  STATE. 

(—  MO,        197  Att.  SSh} 


918 


this  ease  was  whether  the  prisoner 
at  the  bar,  who  is  &  colored  man, 
was  in  fact  the  negro  who  commit- 
ted the  rape  charged  in  the  indict- 
ment There  was  no  question  that 
the  unfortunate  g^l  who  testified 
as  prosecuting  witness  had  been 
brutally  outraged,  but  the  defense 
was  that  the  accused  was  not  the 
perpetrator  of  the  horrible  crime, 
and  that  he  was  in  reality  a  number 
of  miles  distant  from  the  scene  of 
the  assault  at  the  time  it  occurred. 

It  was  his  undoubt- 
-4«ie«M  t  right  to  raise 

such  an  issue  of 
fact  and  to  have  it  determined  by 
the  verdict  of  a  jury  under  circum- 
stances which  would  enable  it  to  ex- 
ercise its  independent  judgment. 
He  was  entitled  to  have  the  verdict 
represent  solely  the  effect  of  the 
evidence,  and  not  the  influence  of 
popular  sentiment.  In  order  that 
the  defense  interposed  might  be 
impartially  considered,  it  was  neces- 
sary that  the  jurors  should  have  the 
opportunity  to  calmly  weigh  the  evi- 
dence without  having  their  minds 
distracted  and  dominated  by  undue 
manifestations  of  public  hoatilil? 
against  the  prisoner. 

The  conditions  under  which  the 
appellant  was  tried  were  such  as  to 
make  it  almost  impossible  for  the 
issue  upon  which  his  life  depended 
to  be  impartially  considered  and  de- 
cided by  the  jury.  It  is  in  the  high- 
est degree  improbable  that  the  jury 
as  a  whole  could  have  kept  its  judg- 
ment free  from  the  influence  of  the 
demonstrations  made  against  the 
accused  in  the  immediate  neighbor- 
hood of  the  court  in  which  the  trial 
was  being  conducted.  The  presence 
of  a  large  and  menacing  crowd,  de- 
termined that  the  prisoner  should 
die,  and  unwilling  to  await  the 
orderly  processes  of  the  law,  which 
had  been  set  in  motion  with  the  ut- 
most promptness,  the  attempt  to 
forestall  by  lynching  the  verdict  of 
the  jury  and  a  judicial  sentence,  the 
flight  of  the  defendant  to  escape  im- 
mediate death  at  the  hands  of  the 
mob  and  the  unusual  measures  taJc- 
en  by  the  court  to  insure  his  safety 

6  A.Ii.R.— 58. 
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when  recaptured,  evidencing  the  be- 
lief of  the  judges 
as  to  the  extreme  thr^mt  ot 
gravity     of  the 
emergency  with  which  they  were 
confronted,    combined    to  create 
an  atmosphere  and  environment  in- 
compatible with  the  right  of  the 
accused  to  a  fair  and  impartial 
trial. 

According  to  the  general  rule, 
the  suspension  or  postponement  of 
a  trial  is  recognized  as  being  with- 
in the  discretion  of  the  trial  court, 
and  its  ruling  on  a  question  of  that 
nature  will  not  be 
disturbed  on  ap- 
peal unless  such 
action  is  plainly  required  in  the  in- 
terests of  justice.  In  16  C.  J.,  p. 
484,  a  discussion  of  the  law  relat- 
ing to  applications  for  continuances 
in  criminal  cases,  on  the  ground  of 
public  excitement  and  prejudice, 
includes  the  following  statement: 
"In  any  event,  such  excitement 
must  be  such  that  its  natural  ten- 
dency would  be  to  intimidate  or 
swerve  the  jury;  and  as  the  court 
in  which  the  cause  is  pending  can 
much  better  determine  the  propri- 
ety of  a  postponement  on  this 
ground  than  can  the  appellate 
court,  it  requires  a  very  strong 
showing  to  induce  the  upper  court 
to  interfere. 

There  can  be  no  doubt  that  the 
court  below  made  earnest  efforts 
to  protect  the  defendant's  right  to 
a  fair  trial,  but  the  conditions  with 
which  the  court  had  to  deal  appear 
to  have  rendered  such  &  trial  at 
that  time  and  place  impracticable. 
In  such  an  extraordinary  situation 
as  that  in  which  the  lower  court 
was  placed  in  this  case,  and  with 
such  vital  issues  involved,  its  rul- 
ing upon  the  ap-  ,  ^ 
plication  to  have  tSLlVtS'f^fS: 
the  trial  deferred  «t«o»^ 
could  not  prop'erly 
be  held  to  be  so  far  discretionary 
as  to  be  beyond  the  scope  of  appel- 
late review. 

The  argument  on  behalf  of  the 
state  proceeded  in  part  upon  the 
theory  that  the  jury  is  not  shown 
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by  the  record  to  have  been  fully 
cognizant  of  the  occurrences  and 
conditions  to  which  the  defend- 
ant's motion  refers.  It  is  difficult 
to  imagine  that  the  jurors  could 
have  remained  in  ignorance  of  the 
presence,  temper,  and  conduct  of 
the  crowd  on  the  courthouse 
grounds  through  which  they 
passed  repeatedly  on  their  way  to 
and  from  the  sessions  of  the  court. 
But  it  Affirmatively  appears  from 
the  record  that  the  court  informed 
the  jury  of  the  flight  of  the  pris- 
oner to  escape  the  violence  of  the 
crowd.  As  we  understand  the  rec- 
ord, it  shows  also  that  the  com- 
ments of  the  court  "upon  the  dis- 
graceful proceeding  resulting  in 
the  escape  of  the  prisoner,"  and  its 
offer  of  a  reward  of  $5,000  for  his 
recapture  and  safe  return,  and  its 
suggestion  to  the  sheriff  as  to  "the 
swearing  in  of  all  assembled  who 
would  volunteer  as  deputy  sheriffs 
for  that  purpose,"  were  made  in 
the  presence  of  the  jury.  The  cer- 
tificate of  the  court,  narrating  with 
perfect  candor  and  fairness  the  in- 
•cidents  which  impeded  and  dis- 
turbed the  trial,  lumishee  ample 
and  compelling  reasons  for  our  eon- 
dusion  that  the  prisoner  did  not 
have  a  fair  trial,  and  that  his  mo- 
tion for  a  temporary  stay  of 
the  proceeding  should  have  been 
-granted. 

While  we  should  be  entirely  sat- 
^fied  to  rest  our  decision  simply 
upon  the  elementary  role  of  right 
and  justice  which  the  appellant 
has  invoked,  there  are  adjudica- 
tions in  other  states  which  fully 
support  the  conclusion  we  have 
reached.  State  v.  Weldon,  91  S.  C. 
29,  39  L.R.A.(N.S.)  667,  74  S.  E. 
-43,  Ann.  Cas.  1913E,  801 ;  Massey  v. 
State,  31  Tex.  Crim.  Rep.  871,  20  S. 
W.  758;  Fredrickson  t.  State,  44 


Tex.  Crim.  Rep.  288,  70  S.  W.  754; 
Collier  v.  State,  115  Ga.  803,  42  S. 
E.  226,  12  Am.  Crim.  Rep.  608; 
State  V.  Wilcox,  131  N.  C.  707,  42 
S.  E.  536.  12  Am.  Crim.  Rep.  606; 
People  V.  Fleming,  166  Cal.  357, 
136  Pac  291,  Ann.  Cas.  1915B, 
881 ;  State  v.  Manns,  48  W.  Va.  480, 
37  S.  E.  613,  14  Am.  Crim.  Rep. 
245 ;  Capps  v.  State,  109  Ark.  193, 
46  L.R.A.(N.S.)  741, 159  S.  W.  193, 
Ami.  Cas.  1915C,  957;  Sanders  v. 
State,  85  Ind.  318,  44  Am.  Rep.  29. 

It  is  not  our  du^  or  right  to  pass 
upon  the  weight  of  the  evidence 
and  to  express  an  opinion  as  to  its 
sufficiency  to  support  the  verdict 
actually  rendered.  That  was  a 
question  which  the  appellant  was 
entitled  to  have  decided  by  a  jury 
exempt  from  such  influences  as 
those  which  operated  in  this  case, 
and  by  which  any  jury  of  ordinary 
human  sensibilities  would  have 
been  practically  certain  to  have 
been  affected  prejudicially  to  the 
accused. 

It  is  natural  that  popular  wrath 
and  indignation  shoi^d  be  aroused 
by  such  an  atrocious  offense  as 
this  record  discloses.  But  the  iden- 
tification and  punishment  of  the 
criminal  must  be  left  to  the  careful 
and  regular  processes  of  the  law. 
however  deep  and  just  may  be  the 
public  sense  of  horror  at  the  crime. 
The  law  does  not  tolerate  any  in- 
terference with  the  right  of  the 
humblest  individual  to  be  accorded 
equal  and  exact  justice,  and,  when 
charged  with  crime,  to  have  the 
question  of  his  guilt  or  innocence 
fairly  and  impartially  determined. 
It  is  of  the  highest  concern  to  the 
people  and  courts  alike  that  this  vi- 
tal and  sacred  right  shall  be  pr^ 
served  inviolate. 

Judgment  reversed,  and  new 
trial  awarded. 


ANNOTATION. 

;RefiiMl  of  continiHaice  in  criminal  trials  asked  for  cmi  accouni  of 
dnring  trial,  as  abuse  of  cUscretiMi. 

Continuances  on  the  ground  of  the  As  will  be  seen,  this  note  Ilea  in 
absence  of  witnesses  or  counsel  are  narrow  compass.  Very  little  has  been 
excluded.  found  directly  within  Its  scope. 
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It  will  be  noted  that  it  is  held  in  the 
reported  case  (FOUNTAIN  v.  STATE, 
ante»  908)  that  it  waa  error  to  deny 
the  defendant's  motion  for  continu- 
ance on  account  of  the  presence  on  hit 
trial  for  rape,  of  a  large  and  menae- 
ins  crowd. 

On  a  trial  for  rape,  after  the  prose- 
eating  witness  had  been  asked  a  few 
preliminary  questions  by  the  state, 
the  defendant's  counsel  was  given 
leave  to  ask  her  a  few  questions,  and 
uked  If  ishe  was  in  a  family  way; 
after  an  affirmative  reply,  he  asked 
vbether  she  expected  to  give  birth  to 
a  child  in  due  time ;  the  witness  broke 
down  and  did  not  reply ;  counsel  then 
moved  for  a  continuance  on  the 
sround  of  the  witness's  pregnancy. 
It  was  held  that  there  was  no  error 
in  overruling  the  motion.  State  v. 
Carpenter  (1904)  124  Iowa,  6,  98  N. 
W.  77fi. 

It  is  no  error  for  the  court  to  re- 
fuse a  continuance  and  direct  a  crim- 
inal trial  to  proceed  in  the  absence 
of  the  official  stenographer,  when  the 
coort  had  no'authori^  to  supply  ft 


stenographer  and  there  was  no  one 
accessible.  Wilson  v.  State  (1911) 
2  Ala.  App.  203,  56  So.  114. 

It  may  be  noted  that  it  was  held  in 
Lutton  V.  State  (1888)  14  Tex.  App. 
618,  that  it  was  error  to  refuse  a  post- 
ponement until  a  witness  could  go  and 
bring  into  court  books  which  he  had 
been  subpoenaed  to  produce^  but  had 
not  brought  with  him. 

(It  may  be  noted  in  tiiis  connection 
that  a  new  trial  was  granted  in  the 
rape  case  of  Bfassey  v.  State  (1892) 
31  Tex.  Crim.  Rep.  871,  20  S.  W.  768, 
wher^  after  the  trial  had  been  called 
but  adjourned  for  Uie  day,  no  pro- 
ceedings being  taken,  while  a  mob 
was  surging  round  the  jail,  one  of 
the  defendant's  attorneys  applied  to 
the  court,  and  asked  him  of  his  own 
motion  to  change  the  venue,  as  the 
defendant  could  in  no  event  obtain 
a  fair  trial  in  the  county,  and  the 
court  refused  to  do  so  for  the  reason 
"that  it  would  at  once  precipitate  an 
attack  upon  the  Jail,  which  he  desired 
to  avoid.")  B.  a  B. 


MAYOB  AND  CITY  COUNCIL  OF  BALTIMORE  et  aL,  Appts^ 

V. 

AUGUSTUS  J.  SACEETT  et  aL 
Jrorvlond  court     AweU—Jmtm  M,  1919* 
(—  Hd.  — k  107  AtL  667.) 

hjanction  —  refusal  —  scope. 

1.  An  application  for  injunction  to  prevent  a  municipal  corporation  from 
biuling  garbacre  to  a  certain  farm,  or  reducing  it  or  establishing  a  piggery 
thereon,  or  proceeding  with  the  erection  of  a  temporary  reduction  plant 
there  for  the  reduction  of  the  garbage,  is  too  broad  and  will  be  refused. 

[Sm  note  on  this  Question  beginning  on  page  920.] 


Evri^r  —  Jnrisdictioa  —  nonresldoit. 

2.  That  defendant  resides  without 
tiie  jurisdiction  does  not  deprive  a 
court  of  equity  of  jurisdiction  of  a 
miit  to  enjoin  the  establishment  of  a 
nnisuic^  if  the  subject-matter  and 
the  proper^  which  will  be  injured  are 
within  its  jurisdiction. 
Injnnctimi  —  against  mnnlcipality  — 

legislative  authority. 

8.  A  municipal  corporation  will  not 


be  enjoined  from  doing  an  act  which 
it  is  authorized  by  law  to  do. 

—  against  act  wecessary  to  pablte 

health. 

4.  An  act  by  a  municipal  corpora- 
tion which  is  essential  to  the  health 
and  comfort  of  the  public  at  large  will 
not  be  enjoined  unless  under  very  ex- 
traordinary circumstances,  but  com- 
plainant should  be  left  to  his  remedy 
at  law. 
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—  to  prevent  threatened  nuisance. 

5.  Injunction  will  not  lie  to  restrain 
the  carrying  on  of  a  legitimate  and 
lawful  business  which  is  a  threatened 
nuisance  any  further  than  is  absolute- 
ly necessary  to  protect  the  rights  of 
the  one  seeking  it. 

[See  20  R.  C.  L.  439.] 

Nolsance  —  piggery  —  damages. 

6.  A  city  may  be  liable  in  dunages 
for  operating  a  piggery  in  such  a 


manner  as  to  be  a  nuisance  to  neigh- 
boring property. 

[See  20  R.  C.  L.  424.] 
Pleading  —  threatened  nuisance  — 

sufficient. 

7.  A  mere  allegation  in  a  bill  to  en- 
join a  threatened  nuisance  that  irr^^ 
arable  injury  will  ensue  is  not  suffi- 
cient unless  facts  are  stated  which 
satisfy  the  court  that  the  apprehen- 
sion is  well  founded. 

[See  20  R.  C.  L.  479.] 


Appeal  by  defendants  from  an  order  of  the  Circuit  Court  for  Anne 
Arundel  County  (Moss,  J.)  overruling  demurrers  to  a  bill  filed  to  enjoin  a 
threatened  nuisance.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 


Hr.  S.  S.  Field,  for  appellants: 
The  court  below  was  without  juris- 
dlcUon. 

Barth  t.  Rosenfeld,  86  Hd.  604; 
Dorsey  v.  Omo,  93  Md.  74,  48  Atl.  741; 
Baltimore  v.  Fairfield  Improv.  Co.  87 
Md.  366.  40  LJt.A.  494  67  Am.  St. 
R^.  344,  39  Atl.  1081;  Longley  t. 
HcGeoch,  116  Md.  187,  80  Atl.  843; 
Worthington  v.  Lee,  61  Md.  630. 

Disposal  of  the  city's  garbage  can- 
not be  stopped  by  injunction. 

Taylor  v.  Baltimore,  130  Md.  146^ 
L.lt.A.1916C,  1046,  99  Atl.  900; 
O'Brien  v.  Baltimore  Belt  R.  Co.  74 
Md.  363,  18  L.RJV.  126,  22  Atl.  141; 
Garrett  v.  Lake  Roland  Elev.  R.  Co. 
79  Md.  277.  24  L.R.A.  396,  29  Atl.  830; 
Northern  a  R.  Co.  v.  Oldenberg  & 
Kelley,  122  Md.  237,  89  Ati.  601; 
Baltimore  v.  Bregenzer,  125  Md.  79, 
98  Atl.  426. 

The  plaintiffs  must  aver  what  the 
method  is  that  they  say  the  city  ought 
to  adopt,  so  that  the  court  can  see 
whether  the  method  proposed  by  the 
city  is  improper  and  is  likely  to  result 
in  more  damage  than  the  method  pro* 
posed  by  them. 

Lipson  V.  Evans,  —  Md.  — ,  105  Atl. 
812;  Lamm  v.  Burrell,  69  Md.  272.  14 
Atl.  682;  Miller,  Eq.  §  92;  Phelps,  Ju- 
ridical Eq.  §  65. 

There  was  no  sufficient  allegation  of 
irr«>arable  damage. 

Blaine  v.  Brady,  64  Md.  873,  1  AtL 
609;  Consolidated  Gas,  Electeic  Light 
&  P.  Co.  V.  Northern  C.  R.  Go.  107  Md. 
671,  69  Atl.  518;  West  Arlington  Land 
Co.  V.  Flannery,  116  Md.  274,  80  Atl. 
965;  Pope  v.  Clark,  122  Md.  1,  89  Atl. 
387;  Fowler  v.  Pendleton,  121  Md.  301, 
88  Atl.  124;  Miller,  Eq.  §  93;  3  Enc. 
PI.  &  Pr.  pp.  363.  364,  and  notes. 

An  injunction  should  not  be  issued 


in  advance  on  account  of  apprehended 
danger,  except  in  a  very  clear  case. 

Pope  V.  Clark,  122  Md.  1,  89  Atl. 
887;  Warren  Mfg.  Co.  v.  Baltimore, 
119  Md.  222,  86  Atl.  502;  Adams  v. 
Michael,  38  Md.  123, 17  Am.  Rep.  516. 

Briscoe,  J.,  delivered  the  opinion 
of  the  court: 

This  case  ia  presented,  on  an  ap- 
peal from  an  order  of  the  circuit 
court  for  Anne  Arundel  county, 
overruling  the  defendant's  demur- 
rers to  a  bill  in  equity,  for  an  in- 
junction to  restrain  a  prospective  or 
probable  nuisance. 

The  original  bill  was  filed  by  a 
number  of  property  owners  and 
residents  of  Anne  Arundel  county 
against  the  mayor  and  city  council 
of  Baltimore,  D,  A.  Gaumitz,  and 
Lewis  Towing  &  Lighterage  Com- 
pany. 

Subsequently,  by  an  amended  or 
supplemental  bill,  other  persons  and 
corporations  were  made  parties  de- 
fendants. 

The  object  and  purpose  of  the  pro- 
ceedings, it  will  be  seen  from  the  al- 
legations of  the  bill,  is  to  restrain 
the  defendants  by  injunction  from 
disposing  of  the  garbage  from  the 
city  of  Baltimore,  on  a  farm,  known 
as  the  Jubb  farm  and  owned  by  the 
city,  on  Bodkin  creek,  in  Anne 
Arundel  county. 

The  prayers  for  relief  are  sub- 
stantially the  same  in  both  bills,  and 
appear  to  be  as  follows: 

(1)  That  the  defendants  may  be 
permanently  enjoined  against  haul- 
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iag  to,  dumping  upon,  or  reducing 
the  garbage  of  Baltimore  city  on  the 
Jnbb  farm,  or  establishing  a  pig- 
gery on  the  farm  for  the  consump- 
tion of  the  garbage. 

(2)  That  the  mayor  and  city 
council  of  Baltimore  may  be  en- 
joined from  further  consumn:iating 
or  carrying  out  or  doing  anything 
in  the  furtherance  of  the  actual  or 
proposed  contract  between  it  and 
the  defendant  D.  A.  Gaumitz,  look- 
ing to  the  establishment  of  a  pig- 
gery on  the  Jubb  farm  and  con- 
veying the  garbage  of  Baltimore 
diy  to  the  Jubb  farm  for  that  pur- 
pose. 

(3)  That  the  mayor  and  city 
council  of  Baltimore  and  the  Lewis 
Towing  &  Lighterage  Company  may 
be  enjoined  by  the  peremptory  en- 
joining order  of  this  court,  issued 
on  such  notice  as  the  court  may  pre- 
scribe, unless  cause  to  the  contrary 
be  shown,  from  conveying  to  or 
dumping  upon  the  Jubb  farm  the 
garbage  from  Baltimore  city  or  any 
portion  thereof. 

(4)  That  the  mayor  and  city 
council  of  Baltimore  may  be  en- 
joined from  proceeding  with  the 
erection  of  a  temporary  reduction 
plant  on  the  Jubb  farm  for  the  pur- 
pose of  reducing  the  garbage  of 
Baltimore  city  thereon,  and  from 
conveying  to  the  Jubb'  farm  all  or 
any  portion  of  such  garbage  from 
Baltimore  city  for  the  purpose  of 
there  being  so  reduced. 

The  facts  upon  which  the  relief  is 
asked  as  set  forth  in  the  bill  are 
thus  stated : 

First  That  the  plaintiffs  are  sev- 
erally seised  and  possessed  of  land 
near  Bodkin  creek  in  the  third  elec- 
tion district  of  Anne  Arundel 
county,  most  of  them  residing  up- 
on their  holdings. 

Second.  That  the  mayor  and  city 
council  of  Baltimore  have  recently 
purchased  a  tract  of  land  from 
Charles  H.  Jubb,  containing  125 
acres  on  the  south  side  of  Bodkin 
creek,  and  have  taken  possession  of 
this  farm. 

Third.  That  the  mayor  and  city 
council  of  Baltimore  have  awarded 
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to  the  defendant  D.  A.  Gaumitz  a 
contract  for  the  disposal  of  the 
garbage  of  Baltimore  city  for  a  term 
of  five  years,  beginning  January  1, 
1919,  with  the  understanding  that 
the  garbage  would  be  transported 
from  Baltimore  city  to  the  Jubb 
farm,  and  there  fed  to  some  15,000 
pigs  to  be  kept  thereon,  and  the 
board  of  awards  of  the  city  estimat- 
ing that  by  this  manner  of  dispos- 
ing of  the  garbage  of  Baltimore  city 
the  city  would  receive  a  aet  revenue 
of  $16,500  for  the  garbage,  and  save 
the  annual  cost  of  $75,000  hereto- 
fore paid  for  the  disposition  of  the 
same,  making  a  net  saving  to  the 
city  of  $91,500  a  year. 

Fourth.  That  until  the  piggery  is 
permanently  established  the  garb- 
age of  Baltimore  city  is  to  be  trans- 
ported in  scows  to  the  Jubb  farm, 
there  to  accumulate  until  the  pig- 
gery is  established,  and  the  mayor 
and  city  council  have  made  plans 
for  the  location  of  a  temporary 
plant  for  the  reduction  of  all  or  a 
portion  of  the  garbage  between  Jan- 
uary 1  and  March  1,  1919,  and  that 
the  feeding  contract  has  been  as- 
signed to  the  American  Feeding 
Company  and  others. 

It  is  thus  averred  in  substance 
that  the  removal  and  transporting 
by  the  city  to  the  Jubb  farm  of  the 
garbage  from  Baltimore  city,  and 
there  causing  it  to  be  reduced  in  a 
temporary  reduction  plant  or  fed  to 
pigs  in  the  manner  proposed,  will 
result  in  a  nuisance  and  destroy  the 
value  of  property  holdings  in  that 
section  and  render  the  property  un- 
marketable, and,  for  certain  rea- 
sons stated,  will  deprive  the  owners 
of  the  reasonable  use  and  enjoy- 
ment of  their  property  rights,  and 
will  cause  irreparable  loss,  damage, 
and  injury  to  each  of  the  plaintiffs. 

The  defendants,  the  appellants 
here,  demurred  to  the  bill,  and,  as 
the  demurrers  of  all  the  defendants 
are  similar,  the  cause  and  grounds 
of  the  demurrer  of  the  m^or  and 
city  council  of  Baltimore  will  be 
here  set  out : 

(1)  That  this  court  is  without 
jurisdiction,  because  upon  the  face 


Digitized  by 


Google 


918 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


£6  A.L.B. 


of  the  bin  it  appears  that  none  of 
the  defendants  are  residents  of 
Anne  Arundel  county,  and  the  bill 
contains  no  averment  of  any  factor 
facts  saving  this  court  jurisdiction 
over  this  d^endant. 

(2)  Tfaiat  this  court  is  without 
jurisdiction,  because  there  is  no  suf- 
ficient allegation  of  any  wrong  ac- 
tually committed  or  threatened, 
remediable  in  a  court  of  equity,  and 
because  there  is  no  sufficient  allega- 
tion of  an^  fact  or  facts  showing 
irreparable  damages  to  the  plain- 
tiffs or  any  of  them. 

(3)  That  the  bill  does  not  aver 
facts  showing  any  wrong  commit- 
ted or  threatened  which  is  reme- 
diable in  a  court  of  equity. 

<4)  That  the  bill  contains  no  suf- 
ficient statement  of  facts  showing 
any  irreparable  damages  to  the 
plaintiffs  or  either  of  them,  either 
suffered  or  impending. 

The  first  objection  presented  by 
the  defendants'  demurrer,  that  the 
circuit  court  of  Anne  Arundel 
county  was  without  jurisdiction  to 
maintain  the  suit  because  the  de- 
fendants are  nonresidents  of  Anne 
Arundel  county,  cannot,  under  the 
authorities,  be  sustained. 

It  is  averred  in  the  bill  that  the 
situs  of  the  subject-matter  of  the 
proceedings  is  within  Anne  Arundel 
county,  and  the  proper^  to  be  af- 
fected by  the  threatened  nuisance  is 
situate  in  that  county. 

In  Gunther  v.  Dranbauer,  86  Md. 
1, 38  Atl.  33,  it  is  said  if  the  subject 
of  the  injury  be  real  estate  or  an 
easement,  such  as  a  right  of  way, 
whether  private  or  public,  obviously 
the  action  must  be  local,  for  the  rea- 
son that  the  injury  to  that  particu- 
lar real  estate  or  easement  could 
not  possibly  have  arisen  anywhere 
else  than  where  the  thing  injured 
was  actually  situated. 

In  Crook  v.  Pitcher,  61  Md.  510, 
the  court  held,  if  the  cause  of  ac- 
tion could  only  have  arisen  in  a 
particular  place,  the  action  is  local, 
and  the  suit  must  be  brought  in  the 
county  or  place  in  which  it  arose. 
Baltimore  v.  Meredith's  F.  &  J. 
Tump.  Co.  104  Md.351,  65  Atl.  35, 


10  Ann.  Cas.  35;  Taylor  v.  Balti- 
more, 130  Md.  133,  L.BJV.1917C, 
1046,  99  AU.  900. 

The  cases  in  this  court  are  re- 
viewed and  considered  in  Phillips  v. 
Baltimore,  110  Md.  436,  25  L.RJL 
(N.S.)  711,  72  Atl.  902,  and  it  is 
there  held  that,  in  this  state,  the  rule 
requiring  local  actions  to  be  brought 
in  the  jurisdiction  where  the  cause 
of  action  arose  is  well  settled,  and  it 
applies  as  well  to  municipal  corpo- 
rations as  to  all  other  corporations. 

The  general  rule  is  thus  stated,  in 
29  Cyc.  1237,  to  be  that  a  suit  to 
abate  or  restrain  a  nuisance  can  be 
brought  in  the  county  or  district 
where  the  nuisance  is  situated,  and 
should  be  tried  there  unless  a  change 
of  venue  is  granted  by  the  court.  40 
Cyc.  73-75;  26  Enc.  P1.  &  Pr.  829; 
1  Chitty,  PI.  16;  Mississippi  &  M. 
B.  Co.  V.  Ward,  2  BUck,  485, 17  L. 
ed.  311. 

Whatever,  then,  may  be  the  de- 
cisions ,  elsewhere,  we  think  it  is 
clear  that,  under  the  decisions  and 
the  statutes  of  this  state,  the  circuit 
'  court  for  Anne  Arundel  county  had 
jurisdiction  to  en-  B,.„,-,-rt.. 
tertain  a  bill  for  an  dietioB-nom- 
injunction  to  re-  »~**"*' 
strain  a  nuisance,  or  a  threatened 
nuisance,  directly  affecting  prop- 
erty in  that  county,  although  the  de- 
fendants ar&  nonresidents  of  the 
county.  Code  of  Pub.  Gen.  Laws, 
art.  16,  §§86  and  189;  Fowler  v. 
Pendleton,  121  Md.  297,  88  Atl,  124 ; 
Graham  v.  Harford  County,  87  Md. 
821,  39  Atl.  804. 

The  second  and  third  grounds  of 
the  demurrer  are  in  effect  that  the 
bill  does  not  aver  facts  showing  any 
wrong  committed  or  threatened 
which  is  remediable  in  a  court  of 
equity. 

It  appears  by  chapter  205  of  the 
Acts  of  1908  that  the  city  of  Balti- 
more is  prohibited  from  disposing  of 
its  garbage  within  the  city,  and  the 
act  prohibits  the  erection  of  any 
garbage  reduction  plant  within  9 
miles  from  the  Lazaretto  lighthouse, 
on  the  Patapsco  river.  It  was,  as 
stated,  because  of  this  act  the  Jubb 
farm  in  Anne  Arundel  county  was 
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selected  as  the  point  for  the  disposal 
of  the  city  garbage,  and  where  it  is 
now  proposed  to  operate  a  reduction 
^ant  for  this  purpose. 

While  the  gesaenX  principle  may- 
be conceded  that  a  municipality  will 

i«jn«u«»-  ^  stopped  by 

■K^art  maaic.  injunction  from  do- 
K<!:r;£^.rtt7.  an  act  which  it 
is  authorized  by  law 
to  do,  but,  as  was  said  by  this  court 
in  Baltimore  v.  Fairfield  Improv.  Co. 
87  Ud.  352,  40  L Jfl  jV.  494,  67  Am. 
St  Rep.  344,  39  Atl.  1081,  the  dele- 
gation '  of  a  power  to  do  an  act, 
^lilst  conferring  full  authority  to 
perform  the  act  itself,  does  not, 
therefore,  without  more  essential- 
ly and  without  exception,  carry 
the  right  to  so  do  it  as  to  in- 
flict loss  or  injury  upon .  an  inno- 
cent individual.  It  was  further  said 
in  that  case  that,  however  free  from 
interference  by  the  public  acts  of 
this  character  may  be  when  author- 
ized to  be  done  by  a  municipality 
under  competent  and  sufficient  legis- 
lative  grant,  the  right  of  an  indi- 
^ual  to  complain  of  the  special  in- 
jnry  sustained  by  him  as  a  conse- 
qnence  of  this  being  done  is,  ordi- 
narily, in  no  way  impaired  or  af- 
fected. 

In  Taylor  v.  Baltimore,  180  Md. 
145,  L.R.A.1917C,  1046,  99  Atl.  900, 
the  authorities  upon  this  subject  are 
collected  and  reviewed,  and  it  is 
there  said,  in  a  case  such  as  the  one 
now  before  ub,  where  the  plant  is 
essential  to  the  health  and  comfort 

-•smlutaet         °*  pCOplC  at 

S?^     large,  an  injunction 
should  not  issue  un- 
less  under  very  extraordinary  cir- 
cumstances, but  the  party  should  be 
to  his  or  her  remedy  at  law. 
The  law  controlling  the  rights  of 
parties  to  an  injunction  to  restrain  a 
prospective  or  threatened  nuisance 
is  well  established  by  numerous  de- 
cisions of  this  court,  and  it  is  8ei>- 
^  tied,  where  i^e  ap- 

tferc.teme<  pllCatlOU    iS    tO  rO- 

»i».e«.  strain  the  carrying 

on  of  a  legitimate  and  lawful  busi- 
ness, the  courts  will  go  no  further 
than  is  absolutely  necessary  to  pro- 


919 


tect  the  rights  of  the  parties  seeking 
such  injunction. 

In  Chamberlain  v.  Douglas,  24 
App.  Div.  582,  48  N.  Y.  Supp.  710, 
the  court  said,  when  a  person  is  en- 
gaged in  carrying  on  a  lawful  busi- 
ness, he  should  not  be  absolutely 
prohibited  from  doing  so  unless  it 
appears  that  the  carrying  on  of  such 
business  will  necessarily  produce  the 
injury  complained  of.  If  it  can  be 
conducted  in  such  a  way  as  not  to 
constitute  a  nuisance,  then  it  should 
be  permitted  to  be  continued  in  that 
manner.  Adams  v.  Michael,  38  Md. 
123,  17  Am.  Rep.  516;  Hamilton 
Corp.  V.  Julian,  130  Md.  602,  — 
A.LJI.  — ,  101  AU.  558. 

Upon  the  allegations  of  the  bill  in 
this  case,  we  are  unable  to  hold  that 
the  conditions  complained  of  are  of 
such  a  character,  or  so  injurious  in 
their  present  effect  upon  the  prop- 
erty and  other  interests  of  the  ap- 
pellees, as  to  invoke  the  restraining 
power  of  a  court  of  equity. 

The  prayer  for  relief  not  only 
asks  that  the  mayor  and  city  councU 
of  Baltimore  shall  be  enjoined  from 
hauling  to,  dumping  upon,  or  reduc- 
ing the  garbage  on  the  Jubb  f  ami  or 
establishing  a  piggery  on  this  farm, 
but  from  proceeding  with  the  erec- 
tion of  a  temporary  reduction  plant 
on  the  farm  for  the  purpose  of  re- 
ducing the  garbage  of  Baltimore 
city  thereon,  and  from  conveying  to 
this  farm  all  or  any  portion  of  the 
garbage  from  Baltimore  city  for  the 
purpose  of  there  being  so  reduced. 

This  court  has  frequently  held 
that  a  prayer  for  relief  as  here  set 
out  is  too  broad  and 
general  to  grant  an  J^T*"*" 
injunction,  and  the 
application  should  be  at  once  re- 
fused. Haines  v.  Taylor,  2  Phill. 
Ch.  209.  41  Eng.  Reprint,  922,  11 
Jur.  73;  West  Arlington  Co.  v. 
Plannery,  115  Md.  274,  80  Atl.  965; 
Warren  Mfg.  Co.  v.  Baltimore,  H& 
Md.  222,  86  Atl.  502 ;  Pope  v.  Clark, 
122  Md.  1, 89  Atl.  387. 

It  is  conceded  that  if  in  the  dis- 
posal of  the  garbage  or  in  the  oper- 
ation of  the  reduction  plant  a  nui- 
sance is  created,  whereby  the  prop- 
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erts'  of  the  plaintiffs  is  injured  or 
seriously  affected, 
the  defendant  could 
be  nuide  to  respond 
in  damages  for  the  injuries  thus 
sustained.  Baltimore  v.  Merryman, 
86  Md.  584,  39  Atl.  98;  Taylor  v. 
Baltimore,  130  Md.  133,  L.R.A. 
1917C,  1046,  99  Atl.  900. 

We'  cannot  hold,  however,  as  this 
case  is  now  presented,  the  appellees 
have  brought  themselves  within 
rules  of  law,  to  justify  an  injunction 
to  restrain  a  prospective  or  threat- 
ening nuisance,  and  unless  such  a 
case  is  presented  a  court  of  equity 
will  not  interfere.  Dittman  v.  Ropp, 
50  Md.  516,  33  Am.  Rep.  325;  Loh- 
muller  v.  Samuel  Kirk  &  Son  Co.  133 
Md.  86,  104  Atl.  270. 

The  mere  allegation  in  a  bill  that 
irreparable  damages  will  ensue  is 
not  sufficient,  unless  facts  be  stated 
which  will  satisfy 
the  court  that  the 
apprehension  is  well 
founded,  and  they 
do  not  sufficiently  appear  in  this 
case  to  justify  a  court  of  equity  to 


threntened 


interfere.  Lamm  v.  Burrell,  69  Md. 
272, 14  Atl.  682 ;  Johnston  v.  Glenn, 
40  Md.  200;  West  Arlington  Land 
Co.  T.  Flannery,  115  Md.  280. 
Atl.  965;  Warren  Mfg.  Co.  v.  Balti- 
more, 119  Md.  221,  86  Atl.  502. 

For  the  reason  stated,  we  think 
the  court  below  committed  an  error 
in  overruling  the  demurrers  to  the 
plaintiff's  bill  of  complaint,  except 
the  demurrer  as  to  the  jurisdiction 
of  the  court. 

These  demurrers  should  have 
been  sustained,  and  the  bill  dis- 
missed, but  without  prejudice  to  any 
future  application  for  proper  re- 
dress, if  the  use  of  the  city's  prop- 
erty as  proposed  results  in  injury  or 
material  damage  to  the  plaintiff's 
property  rights,  sufficient  to  justify 
an  injunction  or  an  action  at  law 
for  damages. 

It  follows  that  the  order  of  the 
Circuit .  Court  for  Anne  Arundel 
county,  dated  the  22d  day  of  April, 
1919,  will  be  reversed,  and  the  bill 
dismissed,  without  prejudice. 

Order  reversed,  with  costs,  and 
bill  dismissed,  without  prejudice. 


annotahon. 

InjiBiction  to  prevent  establishment  or  maintenance  of  garbage  or  aewaf* 


The  cases  seem  to  be  in  accord  in 
holding  that,  while  the  disposal  of 
garbage  or  sewage  is  a  police  function 
of  a  municipality  with  which  the 
courts  are  loath  to  interfere  by  in- 
junction, yet  injunction  relief  will  be 
granted  against  a  plant  for  the  reduc- 
tion or  other  disposition  of  garbage, 
if  it  appears  that  the  plant  is  so  con- 
structed or  operated  as  to  amount  to 
a  serious  nuisance.  Quitman  v.  Un- 
derwood (1918)  148  Ga.  152,  96  S.  E. 
178;  Munk  v.  Columbus  Sanitary 
Works  (1897)  7  Ohio  N.  P.  542,  5 
Ohio  Dec.  548;  Fisher  v.  American 
Reduction  Co.  (1899)  189  Pa.  419,  42 
Atl.  36;  San  Antonio  v.  Hamilton 
(1915)  —  Tex.  Civ.  App.  — ,  180  S.  W. 
160;  Swanson  v.  Bradshaw  (1916)  — 
Mo.  — ,  187  S.  W.  268.  And  see  the 
reported  case  (BALTIMORE  v.  Saceett, 
ante,  915). 


In  Fisher  v.  American  Reduction 
.Co.  (1899)  189  Pa.  419,  42  Atl.  S6,  the 
plaintiffs  sought  to  enjoin  the  opera- 
tion of  a  reduction  plant  by  the  de- 
fendant. The  plant  was  constructed 
and  operated  under  a  contract  with 
the  city  of  Pittsburg,  which  was  au- 
thorized by  a  city  ordinance  passed  in 
pursuance  of  a  legislative  enactment. 
The  plant  was  located  in  the  most  un- 
objectionable place  that  could  be 
found  within  the  city,  limits,  being  on 
the  bluff  of  a  river,  in  a  district  occu- 
pied chiefly  by  factories.  It  was  oper- 
ated under  the  direction  of  the  city 
health  officer,  and  in  a  careful  and 
efficient  manner,  having  various  scien- 
tific devices  for  deodorizing  gases  and 
preventing  their  escape  into  the  air. 
It  appeared  that  the  only  means  by 
which  noxious  odors  could  go  out  of 
the  building  was  from  a  vat  in  which 
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tt«  garbage  was  first  emptied  and 
u^t  for  several  hours.  The  court  re- 
fiued  to  enjoin  the  operation  of  the 
plaot,  but  entered  a  mandatory  in- 
junction, ordering  that  the  defendant 
dispose  of  the  garbage  as  fast  as  it 
wag  brought  to  tiie  pit,  and  take  other 
practical  steps  which  would  render 
the  operation  of  the  plant  less  ob- 
jectionable. 

A  similar  situation  was  presented  in 
Hank  t.  Golumbns  Sanitary  Works 
(1897)  7  Ohio  N.  P.  642,  5  Ohio  Dec. 
548,  wherein  the  court  found  that  the 
defendant,  in  the  operation  of  his 
garbage  plant,  was  creating  a  nui- 
sance in  "casting  upon  plaintiff's  land 
and  in  and  about  his  dwelling,  nox- 
ious vapors,  odors,  and  gases,  causing 
material  inconvenience  and  discom- 
fort to  him  and  his  family."  The 
operation  of  the  plant  was  not  en- 
joined, but  a  decree  was  entered  re- 
straining the  defendant  from  operat- 
ing his  plant  so  as  to  cause  the  in- 
jarie3  complained  of,  and  the  opera- 
tion of  the  order  was  postponed  nntil 
a  fixed  date  in  the  future,  directing 
be  d^endant,  in  the  meantime,  to 
make  such  alterations  in  his  plant 
that  it  could  be  operated  without  cre- 
ating a  nuisance,  with  a  provision  that 
if  the  defendant  did  not  at  once,  in 
good  faith,  take  steps  to  prevent  the 
itBisance,  the  injunction  would  be- 
come effective  immediately. 

In  Quitman  v.  Underwood  (1918) 
148  Ga.  152,  96  S.  E.  178,  decided  with- 
out opinion,  the  facts  and  the  holding 
were  stated  in  the  official  syllabus  as 
follows:  "Generally,  equity  will  not 
mjoin  the  construction  of  a  building 
n<k  in  itself  a  nuisance,  but  the  per- 
son erecting  the  building  will  proceed 
at  his  peril ;  the  whole  subject  being 
for  the  jury  on  trial.  Mygatt  v.  Goet- 
cfains  (1856)  20  Ga.  350;  Cunningham 
V.  Rice  (1859)  28  Ga.  SO.  Where  the 
buinesB  itself  is  legal,  it  only  be- 
comes a  nnisonce  when  conducted  in 
an  illegal  manner,  to  the  hurt,  incon- 
venience, or  damage  of  another. 
Simpson  v.  Du  Pont  Powder  Co.  (1915) 
143  Ga.  467,  LJI.A.1015E,  480,  85  S. 
E.  344.  .  .  .  Where  a  municipal 
corporation  was  proceeding,  under 
contract  with  a  crematory  company. 


to  erect  an  incinerator,  or  crematory, 
for  the  consumption  of  the  garbage 
of  the  city,  on  a  lot  selected  by  it 
about  300  yards  from  the  business 
center  of  the  city,  upon  a  guaranty  by 
the  crematory  company  that  the  plant, 
when  completed,  would  consume  the 
garbage  without  offensive  odors,  etc., 
and  where  the  construction  of  the 
garbage  plant  had  proceeded  to  within 
two  days  of  completion,  and  an  equi- 
table petition  was  filed  by  certain 
citizens  with  families,  living  within 
100  yards  of  the  creamery,  to  enjoin 
the  forUier  progress  of  the  work  be- 
cause of  the  offensive  odors,  gathering 
of  flies,  etc.,  which  it  was  alleged 
would  be  caused  from  the  hauling  and 
dumping  of  the  garbage,  thus  endan- 
gering the  life  and  health  of  the  citi- 
zens and  depreciating  the  value  of 
their  property,  and  where,  on  the  trial 
before  a  jnry,  tiiere  was  evidence 
from  which  the  jury  could  find  that 
within  the  city  there  were  other  avail- 
able vacant  lots  in  a  diiferent  and 
more  remote  section,  away  from  the 
heart  of  the  city  and  the  residential 
section  thereof,  and  that  the  hauling 
of  the  garbage  by  the  residences  of 
the  petitioners  would  cause  flies  and 
noxious  fumes  and  poisonous  gases 
emanating  from  the  garbage  to  pester 
petitioners  and  endanger  their  healtii 
and  lives  and  depreciate  the  value  of 
their  property,  a  verdict  against  the 
defendant,  enjoining  the  completion 
of  the  crematory,  was  authorized." 

In  San  Antonio  v.  Hamilton  (1915) 
—  Tex.  Civ.  App.  — ,  180  S.  W.  160, 
it  appeared  tliat  the  defendant  was 
about  to  construct  an  incinerator  for 
burning  the  garbage  of  a  city.  It  was 
alleged  in  the  petition  that  the  opera- 
tion of  the  incinerator  in  the  place 
contemplated  would  become  a  nui- 
sance to  that  vicinity,  by  emission  of 
smoke,  gases,  noxious  odors,  etc.  It 
was  claimed  in  the  answer  that  the 
plant  was  to  be  constructed  under  a 
guaranty  that  the  waste  matter  would 
be  evaporated  and  incinerated  to  a 
complete  mineral  ash,  without  create 
ing  any  obnoxious  odors  or  gases. 
The  trial  court  granted  a  temporary 
injunction  until  a  hearing  on  the  mer- 
its could  be  had.    The  only  issue 
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raised  on  the  appeal  was  whether  the 
court  abused  its  discretion  in  grant- 
ing the  injunction.  It  was  held  that 
since  there  was  evidence  that  a  nui- 
sance would  be  created  by  the  plant 
it  was  proper  that  its  construction 
should  be  temporarily  enjoined.  The 
court  said :  "The  rule  is  that,  ii  it  be 
xnade  reasonably  to  appear  that  l^e 
homes  of  plaintiffs  would  be  rendered 
less  comfortable^  or  that  their  health 
would  be  jeopardized,  by  the  concen- 
trating and  burning  of  garbage  and 
dead  animals,  a  temporary  injunction 
would  properly  Issue  pending  the  de- 
termination of  the  issues  upon  a  trial. 
.  .  .  The  evidence  does  tend  to 
show  that  the  operating  of  same 
would  endanger  the  health  and  com- 
fort of  plainlaffs.  ...  We  deter- 
mine no  issue  in  this  case,  and  are 
not  called  upon  to  determine  any, 
save  whether  the  trial  court  abused 
his  discretion  in  granting  a  temporary 
injunction,  and,  since  there  was  evi- 
dence given  upon  the  hearing  which 
tends  to  substantiate  the  allegations 
of  the  petition  that  a  nuisance  is 
about  to  be  created  on  Knob  hill  by 
the  erection  and  operation  of  this 
incinerator,  we  would  not  be  justified 
in  saying  that  the  trial  court  erred 
in  maintaining  the  status  quo  until 
the  issues  can  be  determined  by  a  tri^ 
on  the  merits." 


In  Swanson  ▼.  Bradshaw  (1916) 
—  Ho.  — .  187  S.  W.  268,  it  appeared 
that  the  defendant,  under  a  contract 
with  a  city,  undertook  to  dispose  of 
dead  animals  and  garbage,  which  he 
did  in  part  by  burying  in  shallow 
trenches,  and  in  part  by  feeding  to 
hogs,  using  for  that  purpose  a  tract 
of  land  owned  by  him  near  the  city. 
As  a  result  the  odors  polluted  tiie  at- 
mosphere for  over  a  mile  around,  and 
the  proof  showed  danger  of  springs 
and  wells  being  rendered  unwhole- 
some. Sustaining  the  grant  of  an  in- 
junction, the  court  said:  "It  is  true 
that  the  garbage  of  the  city  must  be 
taken  care  of  and  that  defendant  is 
engaged  in  a  lawful  business.  The 
evidence  shows,  however,  that  by  some 
increased  expense  this  garbage  can 
be  disposed  of  in  a  far  more  safe 
and  sanitary  way.  The  heal^  ofO- 
cers  of  the  city,  both  by  report  to 
the  city  and  by  oral  evidence,  pro- 
nounce the  present  method  as  im- 
proper and  unsanitary.  Even  if  de- 
fendant was  using  an  approved  meth- 
od and  was  disposing  of  the  garbage 
in  a  careful  manner,  this  fact  would 
not  justify  his  interference  with  the 
reasonable  and  comfortable  enjoyment 
by  another  of  his  property  or  his  ceas- 
ing material  injury  thereto." 

B.  ILF. 


BERT  L.  SKILLINGS,  Respt, 

V, 

F.  A.  ALLEN,  Appt. 

tftatiMoto  Supreme  Court  — Juljf  IS,  1919, 

(—  Minn.  — .  178  N,  W.  668.) 

Physidan  —  wroiiK  advice  as  to  contagriousnesa  of  disease  —  ttabUlty'. 

1.  A  complaint  states  a  cause  of  action  when  it  is  alleged  therein  that 
defendant,  a  physician,  was  employed  by  plaintiff  to  attend  his  minor  dausrh- 
ter  professionally  while  she  was  sick ;  that,  knowing  that  the  child's  disease 
was  scarlet  fever,  he  negligently  advised  plaintiff's  wife,  who  inquired  in 
his  behalf  as  well  as  in  her  own,  that  it  was  safe  to  visit  the  child,  then  in 
a  hospital  and  under  defendant's  care ;  that  he  also  advised  her  that  it  was 
safe  to  remove  the  child  from  the>hospita]  to  plaintiff's  home,  and  that  there 
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waa  no  dansrer  that  the  disease  would  be  communicated,  although  it  was 
then  at  a  stage  when  great  danger  of  infection  existed ;  and  that  plaintiff 
and  his  wife  did  not  know  of  the  infectious  nature  of  the  disease  and  relied 
on  defendant's  advice,  and  accordingly  visited  their  child  at  the  hospital 
and  removed  her  to  their  home,  and  plaintiff  thereby  contracted  scarlet 
fever  to  his  damage. 

[See  note  on  this  question  begimUng  on  page  926.] 

Negligence  —  rule  of  liability. 

2.  Generally  speaking,  one  is  re- 
sponsible for  the  direct  consequences 
of  his  negligent  acts  whenever  he  is 
placed  in  such  a  position  with  regard 
to  another  that  it  is  obvious  that  if 
he  does  not  use  due  care  in  his  own 


conduct  he  will  cause  injury  to  that 
person.  This  principle  is  applicable 
to  the  facts  stated*  and  the  court  prop- 
erly overruled  a  demurrer  to  the  com- 
plaint. 

[See  20  R,  a  L.  46.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Grow  Wing 
County  (McClenahan,  J.)  overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  iUness  from  an  infectiooB  disease 
alleged  to  have  been  caused  by  defendant's  negligence  in  allowing  plaintiff 

to  visit  his  sick  child.  Affirmed. 
The  facts  are  stated  in  the  Commissioner'a  opinion. 
Uessrs.  C  D.  O'Brien  and  R.  D.       Defendant  is  liable  to  plaintiff  who 
(Vftrieii,  for  appellant :  was  injured  through  his  negligence. 


There  can  be  no  liability  attached 
to  the  expression  of  defendant's  opin- 
ion that  neither  of  the  plaintiffs 
would  be  infected. 
21  B.  C.  L.  §  35,  pp.  890,  891. 
Messrs.  A.  D.  Polk  and  L.  &  Kinder, 
for  nspondents:  . 

In  ease  of  infectious  diseases  there 
is  a  legal  obligation  on  the  sick  per- 
son and  on  those  who  have  the  custody 
of  him  not  to  do  anything  that  can  be 
avoided  which  shall  tend  to  spread 
the  infection. 

Missouri,  K.  &  T.  R.  Go.  v.  Wood, 
95  Tex.  223,  56  L.RJL  592,  93  Am. 
St  Rep.  886,  66  S.  W.  449;  Gilbert  v. 
Hoffman,  66  Iowa,  206,  65  Am.  Rep. 
266;  Kliegel  v.  Aitken,  94  Wis.  432,  35 
L.R.A.  249,  59  Am.  St.  Rep.  900,  69 
N.  W.  67;  State  v.  Butts,  3  S.  D.  577, 
19  L.R.A,  725,  54  N.  W.  603;  Piper  v. 
Menifee,  12  B.  Men.  465,  54  Am.  Dec. 
647;  Span  v.  Ely,  8  Hun,  256;  Hewett 
V.  Woman's  Hospital  Aid  Asao.  73 
N.  H.  556,  7  L.R.A,(N.S.)  496,  64  Atl. 
190.  20  Am.  Neg.  Rep.  621;  Edwards 
V.  Lamb,  69  N.  H.  599,  50  L.R.A.  160, 
45  Atl.  480. 

The  relation  of  physician  and  sur- 
geon is  not  a  creature  of  contract. 

21  R.  C.  L.  §  22,  p.  375;  Du  Bois  v. 
Decker,  130  N.  Y.  325,  14  L.R.A.  429, 
27  Am.  St.  Rep.  529,  29  N.  E.  313; 
Peck  V.  Hutchinson,  88  Iowa,  320,  55 
N.  W.  611;  Peterson  v.  Phelps,  123 
Minn.  819,  143  N.  W.  798,  Ann.  Gas. 
1916A,  267. 


Viita  V.  Fleming,  132  Minn.  128, 
L.R.A.1916D,  650,  166  N.  W.  1077, 
Ann.  Gas.  1917E,  678;  Harriott  v. 
Plimpton,  166  Mass.  685,  44  N.  E.  992; 
Edwards  v.  Lamb,  supra;  21  R.  C.  L. 
p.  876. 

Lees,  C,  filed  the  following  opin- 
ion: 

This  is  an  appeal  from  an  order 
overruling  a  demurrer  to  the  com- 
plaint interposed  on  the  ground 

that  no  cause  of  action  was  stated. 
The  court  certified  that  the  ques- 
tion raised  was  important  and 
doubtful. 

In  substance,  the  complaint  al- 
leged that  defendant  was  a  prac- 
tising physician,  employed  by 
plaintiff  and  his  wife  to  treat  their 
minor  daughter,  who  was  ill.  The 
defendant  knew  that  the  disease 
from  which  the  child  was  suffering 
was  scarlet  fever,  and  that  it  was 
infectious.  Plaintiff's  wife,  acting 
in  his  and  her  own  behalf,  consult- 
ed defendant  as  to  the  nature  of 
the  disease  and  the  danger  of  in- 
fection. Defendant  wrongfully  and 
negligently  advised  her  that  they 
might  safely  visit  their  child,  who 
was  then  at  a  hospital  under  his 
care.  He  negligently  permitted 
them  to  visit  the  child  at  the  hos- 
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pital,  and  later  on  wron^ully  and 
negligently  advised  plaintiff's  wife 
that  she  could  be  safely  removed 
from  the  hospital  to  her  home»  and 
that  there  was  no  danger  that  the 
disease  would  be  communicated, 
although  it  was  then  at  the  "peel- 
ing off"  stage,  when  the  greatest 
danger  of  infection  exists.  In  re- 
liance upon  defendant's  advice,  the 
child  was  remove  to  her  home. 
Neither  plaintiff  nor  his  wife  knew 
of  the  infectious  nature  of  the  dis- 
ease. Both  relied  on  defendant's 
advice  in  visiting,  their  child  while 
sick  at  the  hospital  and  in  taking 
her  from  the  hospital  to  her  home. 
By  reason  of  their  contact  with 
her,  both  contracted  scarlet  fever, 
and  plaintiff  suffered  pain  and  was 
kept  from  his  work  for  many 
weeks,  to  his  damage  in  the  sum  of 
$1,000. 

The  case  is  a  novel  one.  Counsel 
for  defendant  assert  that  none  like 
it  has  heretofore  been  presented  to 
any  court  so  far  as  they  have  been 
able  to  ascertain.  They  contend 
that  a  cause  of  action  is  not  stated 
because  there  were  no  contractual 
relations  between  plaintiff  and  de- 
fendant. The  statement  in  the 
complaint  that  the  child  was  under 
defendant's  care,  "pursuant  to  so- 
licitation and  employment  by  plain- 
tiff and  his  wife,"  amounts,  we 
think,  to  an  allegation  that  there 
were  such  relations.  True,  the 
child  was  defendant's  patient,  but 
can  it  be  said  that  therefore  he 
owed  no  contractual  duty  to  her 
parents  by  whom  he  was  em- 
ployed? The  child  would  have  a 
cause  of  action  against  defendant 
for  the  consequences  of  any  failure 
on  his  part  to  treat  her  with  ordi- 
nary professional  skill  and  care, 
though  she  did  not  employ  him. 
Plaintiff  might  also  have  a  cause  of 
action  entirely  separate  and  apart 
from  that  of  his  child,  for  the  loss 
of  her  services,  due  to  the  same 
failure  to  exercise  ordinary  profes- 
sional care  which  gave  rise  to  the 
child's  cause  of  action.  21  R.  C.  L. 
398. 

Generally  speaking,  one  is  re- 


sponsible for  the  direct  conse- 
quences of  his  neg- 
ligent acts  when-  ?SS';riSWtr. 
ever  he  is  placed  m 
such  a  position  with  regard  to 
another  l^iat  it  is  obvious  tiiat  if 
he  does  not  use  due  care  in  his 
own  conduct  he  will  cause  injury 
to  that  person.  Depue  v.  Flatau, 
100  Minn.  299,  8  L.R.A.(N.S.) 
485,  111  N.  W.  1.  It  was  re- 
marked in  Farrell  v.  Minneapolis  & 
R.  R.  Co.  121  Minn.  357,  361,  46 
L.R.A.(N.S.)  215,  141  N.  W.  492, 
that  "it  is  now  generally  recognized 
that  each  member  of  society  owes 
a  legal  duty,  as  well  as  a  moral  ob- 
ligation, to  his  fellows." 

Assuredly  this  is  a  case  where 
there  is  every  reason  to  hold  that 
defendant  was  under  a  legal  duly 
to  plaintiff,  and  it  is  of  little  prac- 
tical consequence  whether  we  c^ 
the  duty  contractual  or  noncon- 
tractual. The  health  of  the  people 
is  an  economic  asset.  The  law  rec- 
ognizes its  preservation  as  a  mat- 
ter of  importance  to  the  state.  To 
the  individual  nothing  is  more  val- 
uable than  health.  The  laws  of  this 
state  have  been  framed  to  protect 
the  people,  collectively  and  individ- 
ually, from  the  spread  of  communi- 
cable diseases.  Scarlet  fever  is 
classed  as  such  a  disease.  The 
state  board  of  health  is  charged 
with  the  duty  of  prescribing  regu- 
lations for  the  disinfection  and 
quarantine  of  persons  and  places  as 
an  incident  in  the  treatment  of  all 
infectious  diseases,  and  physicians 
are  required  to  report  all  infectious 
cases  to  their  local  boards  of  health. 
Chapter  345,  Gen.  Laws  (Minn.) 
1917  (Gen.  Stat.  Supp.  1917,  § 
4640).  When  defendant  discovered 
that  plaintiff's  child  was  suffering 
from  an  infectious  disease,  it  be- 
came his  duty  to  comply  with  the 
laws  of  the  state  in  the  particulars 
mentioned  in  order  that  the  public 
health  might  be  protected.  His 
duty  did  not  stop  there.  The  child's 
parents  were  naturally  exposed  to 
infection  to  a  greater  degree  than 
anyone  else.  To  advise  them  that 
they  ran  no  risk  in  visiting  her  at 
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the  hospital  or  in  taking  her  into 
their  home  necessarily  exposed 
them  to  danger  if  they  acted  on  the 
advice,  and  defendant  was  bound  to 
know  that  they  would  be  likely  to 
follow  his  advice.  It  is  alleged  that 
the  advice  was  given  negligently, 
and  all  the  necessary  elements  of  a 
cause  of  action  based  on  negligence 
are  present.  The  following  cases, 
in  one  respect  or  another,  bear  on 
the  questions  mooted  here:  Peter- 
son V.  Phelps,  123  Minn.  319.  143  N. 
W.  793,  Ann.  Cas.  1915A,  257,  hold- 
ing that  a  physician's  responsibility 
to  use  due  care  is  not  dependent  on 
an  express  agreement  of  employ- 
ment or  promise  to  pay  for  his  serv- 
ices; Harriott  v.  Plimpton,  166 
Mass.  585,  44  N.  E.  992,  holdmg 
that  there  may  be  liability  for  neg- 
ligence where  the  purpose  of  an  ex- 
amination made  by  a  physician  was 
not  medical  treatment,  but  infor- 
mation ;  Hewett  v.  Woman's  Hospi- 
tal Aid  Asso.  73  N.  H,  556,  7  L.R.A. 
(N.S.)  496,  64  Atl.  190, 20  Am.  Neg. 
Rep.  621,  holding  that  a  hospital 
association  was  liable  to  a  student 
nurse  for  putting  her  in  charge  of  a 
diphtheria  patient  without  warning 
her  of  the  danger  of  contagion,  she 
having  contracted  the  disease 
thropgh  failure  to  take  proper  pr&» 
cautions  to  guard  against  ii^ection ; 
Piper  V.  Menifee,  12  B,  Mon.  465,  54 
Am.  Dec.  547,  holding  that  a  phy- 
sician was  liable  for  communicat- 
ing smallpox  to  a  patient,  when  he 
was  attending  several  persons  who 
had  the  disease  and  advised  plain- 
tiif  that  there  was  no  danger  of  his 
contracting  it  because  he  changed 
his  clothes  after  visiting  smallpox 
patients,  and  so  was  allowed  to  con- 
tinue to  visit  him  as  his  physician ; 
Missouri,  K.  &  T.  R.  Co.  v.  Wood,  95 
Tex.  223,  56  L.R.A.  592,  93  Am.  St. 
Rep.  834,  66  S.  W.  449,  holding  that 
a  railway  company  was  liable  to 
plaintiff  for  negligently  permitting 
one  of  its  employees  to  escape  from 
a  detention  hospital  where  he  was 
undergoing  treatment  for  smallpox 
at  the  hands  of  its  physician. 
After  escaping,  he  came  in  contact 
with  plaintiff  and  his  family  and 
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communicated  the  disease  to  them ; 
Span  v.  Ely,  8  Hun,  255,  holding 
that  a  physician  who  employed  a 
man  to  whitewash  a  house  in  which 
one  of  his  patients  had  recently 
died  of  smallpox,  assuring  him  that 
the  house  had  been  disinfected  and 
that  he  would  be  safe  in  entering  it, 
was  liable  to  the  man  who  contract- 
ed the  disease  while  whitewashing 
the  house ;  Edwards,  v.  Lamb,  69  N. 
H.  599,  60  L.R.A.  160,  45  Atl.  480, 
holding  that  a  physician  was  liable 
to  a  woman  for  negligently  advis- 
ing her  that  it  was  safe  for  her  to 
assist  in  dressing  an  infectious 
wound  her  husband  had  received, 
she  having  acted  on  the  advice  and 
being  infected.  The  essential  facts 
which  furnished  the  basis  of  the  de- 
cision last  cited  are  closely  parallel 
to  those  in  the  case  at  bar.  We 
quote  a  portion  of  the  opinion  as 
apposite  to  this  case:  "The  situ- 
ation was  such  that  she  needed  the 
advice  of  a  physician.  This  the  de- 
fendant knew.  He  knew  of  her 
danger  and  negligently  advised  her 
as  to  it,  and  she  was  injured  by  fol- 
lowing his  advice.  That  when  he 
advised  her  he  assumed  the  obliga- 
tion to  use  due  care  in  so  doing  is 
not  open  to  doubt.  ...  If  the 
contract  to  attend  the  plaintiff's 
husband  were  eliminated  from  the 
case,  the  liability  would  be  the 
same.  The  gratuitous  character  of 
the  services  rendered  to  the  plain- 
tiff would  not  excuse  the  defend- 
ant's failure  to  exercise  such  care 
as  the  circumstances  demanded. 
...  On  the  other  hand,  if  the  ad- 
vice to  the  wife  is  treated  as  a  part 
of  the  performance  of  the  conl^aet 
with  the  husband,  the  defendant 
still  owed  her  the  noncontractual 
duty  to  use  care  in  the  performance 
of  such  of  his  services  as  concerned 
her  personally." 

We  conclude  that  the  complaint 
is  not  demurrable, 
although    it    may  « 
be  true,  as  suggest-  *o  contastonii- 
ed  by  defendant's  HabiutV? 
counsel,  that  it  is 
a  matter  of  common  knowledge  that 
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scarlet  fever  is  an  infectious  dis-  might  visit  his  child  or  take  her  to 

ease,  and  that  plaintiff  may  not  his  home  without  running  any  risk 

have  been  greatly  influenced  by  de-  of  infection, 
f endanVs  alleged  assurance  that  he       Order  affirmed. 

ANNOTATION. 

LiabiUly  of  phyBScian  for  pemuttmg  cxponve  to  {nfectioas  or  contagiow 


It  is  held  in  the  reported  case  (Skil> 
UNOS  V.  Allen,  ante,  923)  that  a  phy- 
sician employed  by  the  plaintiff  to 
attend  his  minor  daughter,  who,  know- 
ing that  the  patient  has  scarlet  fever, 
advises  that  there  is  no  danger  of 
infection  in  removing  her  from  a  hos- 
pital to  the  plaintiff's  home,  is  liable 
in  damages  to  the  plaintiff,  who  con- 
tracts the  disease  from  his  daughter 
after  she  has  been  removed  to  his 
home  in  accordance  with  the  defend- 
ant's advice. 

Where  a  physician  employed  the 
plaintiff  to  whitewash  a  house  in 
which  one  of  his  patients  had  recent- 
ly died  of  the  smallpox,  assuring  him 
that  the  house  had  been  thoroughly 
disinfected  and  that  he  would  be  en- 
tirely safe  in  entering  and  whitewash- 
ing it,  it  was  held  to  be  a  question 
for  the  jury  whether  the  physician 
was  liable  to  the  plaintiff,  who  con- 
tracted smallpox  while  whitewashing 
the  house,  and  the  finding  of  the  jury 
for  the  plaintiff  was  not  disturbed. 
Span  V.  Ely  (1876)  8  Hun  (N.  Y.) 
265. 

In  Hand  v.  Philadelphia  (1890)  8 
Pa.  Co.  Ct  213,  denying  the  liability 
of  a  municipal  corporation  for  the 
physician's  blunder,  it  is  stated  that 
the  plaintiff,  who  had  measles,  was, 
on  his  physician's  diagnosis  of  small- 
pox, removed  to  the  city  hospital  and 
placed  in  the  smallpox  ward,  where 
he  contracted  smallpcnc,  and  that  he 
had,  in  another  action,  recovered  from 
the  physician  who  made  the  incorrect 
diagnosis. 

A  physician  may  be  liable  for  inju- 
ries from  poison  to  one  voluntarily 
assisting  in  caring  for  a  wound,  if, 
knowing  of  Infectious  poison  in  the 
wound,  he  assures  the  attendant  that 
there  is  no  danger,  although  he  is  ig- 
norant of  slight  abrasions  on  the 


attendant's  hands,  in  tiie  absotce  of 
which  the  danger  would  not  exist 
Edwards  v.  Lamb  (1900)  69  N.  H. 
699,  50  h.B.JL  160,  46  Atl.  480.  The 
plaintiff  was  the  wife  of  the  wounded 
person. 

In  an  action  by  a  physician  against 
his  patient  for  his  fees,  it  was  held 
to  be  enor  to  exclude  evidence  that, 
although  he  was  warned  by  the  pa- 
tient's wife  that  he  must  not  come 
there  if  he  was  attending  smallpox 
patients,  that  he  did  attend  smallpox 
patients,  stating  to  her  that  if  he  did 
so  he  would  change  his  clothes  and 
there  would  be  no  danger,  and  that 
the  defendant  in  about  ^ee  we^ 
came  down  with  the  smallpox,  and 
soon  afterwards  his  son  also.  Piper 
V.  Henifee  (1851)  12  B.  Uon.  (Ey.) 
465,  64  Am.  Dec.  647.  The  court  said : 
"It  cannot  be  doubted  that,  upon  the 
facts  offered  to  be  proved,  and  which 
are  now  to  be  taken  as  true,  the  plain- 
tiff was  prima  facie  liable  to  an  ae- 
tion.  Even  if  there  had  been  no  warn- 
ing to  him  by  the  defendant's  wife,, 
it  was  his  duty.  In  passing  from  his 
patients  who  were  afflicted  with  an  in- 
fectious and  dangerous  disease,  to  oth- 
ers who  were  not  so  affected,  to  take 
such  precautions  as  experience  may 
have  shown  to  be  necessary  to  prevent 
the  communication  of  the  infection 
by  his  own  visits." 

In  Haas  v.  Tegtmeier  (1906)  128 
111.  App.  280,  appeal  dismissed  in 
(1907)  226  111.  275,  SO  N.  E.  130,  where 
the  court  declined  to  disturb  the  find- 
ing of  the  jury  for  the  defendant  in 
an  action  against  a  physician  for  car- 
rying smallpox  to  the  plaintiff  and  his 
children  while  he  was  attending  the 
plaintiff's  wife  for  another  disease, 
there  was  evidence  that  the  physician 
took  every  reasonable  care  and  pre- 
caution, and  that  the  plaintiff  and  his 
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children  were  exposed  to  the  disease 
tiizougfa  others  than  the  defendant. 

Hewett  ▼.  Women's  Hospital  Aid 
iuo,  (1906)  78  N.  H.  656,  7 


(N^.)  496,  64  Atl.  190,  20  Am.  Neg. 
Rep.  621,  is  sufficiently  referred  to  in 
the  reported  case  (SKlll«iNas  v.  Al^ 
LBN,  ante,  928).  B.  B.  B. 


LA  COSSETTE  HENDREN,  Trustee,  etc, 

V. 

FREDERICK  W.  KEEPER  et  aL 

MUaourt  Supreme  Court,  DMMon  yo.  2 —July  9,  1010. 
(_  Mo.  — ,  218  S.  W.  839.) 

Corpont!mi  —  power  of  directors  to  sell  real  estate. 

lie  majority  of  the  directors  of  a  corporation  oriranized  to  deal  !n  real 
estate  may  sell  the  real  estate  of  the  corporation  against  the  protest  of 
the  minority,  although  it  will  result  in  annihilating  the  corporation,  if 
such  was  not  the  purpose  of  the  sale. 

[See  note  on  this  Q^esti^m  beginning  on  page  930.] 


CERTincATiON  by  the  St.  Louis  Court  of  Appeals  for  the  determination 
by  the  Supreme  Court  of  questions  arising  upon  appeal  by  plaintiffs  from 
a  decree  of  the  Court  of  Common  Pleas  (Ragland,  J.)  in  favor  of  defend- 
ants, in  an  action  brought  to  enjoin  the  sile  of  certain  land.  Affirmed, 
The  facts  are  stated  in  the  Commissioner's  opinion. 
Mr.  F.  U  Schofield,  for  plaintiffs :       Tanner  v.  Lindell  R.  Co.  180  Mo.  17. 
Neither  the  directors  of  a  corpora*    103  Am.  St  Rep.  584.  79  S.  W.  166; 
tion  nor  a  majority  of  the  stockhold-    Mercantile  Library  Hall  Co.  v.  Pitts- 


eis  have  power  to  sell  all  the  cor- 
porate property  as  against  the  dissent 
of  a  single  stockholder,  unless  the 
corporation  is  in  a  failing  condition. 

2  Cook,  Corp.  §670;  Morawetz,  Priv. 
Corp.  238,  239 ;  Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  283,  21  L.  ed.  902; 
Boford  V.  Keokuk  Northern  Line  Pack- 
et Co.  3  Mo.  App.  166;  7  Am.  &  Eng. 
Enc  Law,  735;  26  Am.  &  Eng.  Enc 
Law,  965;  Hunt  v.  American  Grocery 
Co.  81  Fed.  532;  Feld  v.  Roanoke  In- 
vest Co.  123  Mo.  603,  27  S.  W.  635; 
Gill  V.  Balis,  72  Mo.  433;  Cummings  v. 
PaAer,  250  Mo.  441,  157  S.  W.  629; 
Tanner  v.  Lindell  R.  Co.  180  Mo.  1, 
103  Am.  St  Rep.  534,  79  S.  W.  155. 

Messrs.  Eby  &  Hnlse,  and  F.  W. 
Ne^ier,  for  defendants : 

If  the  charter  of  a  corporation  ex- 
pressly authorizes  a  lease  or  sale  of 
the  corporate  property,  such  a  lease 
or  sale  may  be  made  by  a  majority  of 
tiie  directors  in  meeting  assembled, 
and  the  minority  are  bound  thereby. 

2  Cook,  Corp.  3d  ed.  §  898;  1  Beach, 
Priv.  Corp.  §  227;  Feld  v.  Roanoke 
Invest  Co.  123  Mo.  603,  27  3.  W.  635; 


burgh  Library  Asso.  25  Pittsb.  L.  J. 
N.  S.  346;  St  Louis  v.  St  Louis  Gas- 
light Co.  70  Mo.  98. 

Mozley,  C,  filed  the  f  ollowin]?  opin- 
ion: 

Injunction  by  the  minority  of  the 
board  of  directors  of  the  Hannibal, 
Missouri,  Land  Company,  against 
the  majority  of  said  board,  seeking 
to  restrain  said  majority  from  sell- 
ing about  2,800  acres  of  land  owned 
by  the  Hannibal,  Missouri,  Land 
Company,  a  corporation. 

The  said  land  company  was  duly 
organized  as  a  corporation  on  or 
about  the  9th  day  of  June,  1904,  un- 
der article  7,  chapter  12,  of  the  Re- 
vised Statutes  of  Missouri  of  1899. 
The  land  involved  was  formerly 
owned  by  William  A.  Munger  and 
his  brother,  Lyman  P.  Munger,  and 
is  situated  in  Marion  coun^,  Mis- 
souri. The  two  Mungers  and  Lucy  A. 
Munger,  the  wife  of  Lyman  P. 
Munger,  formed  the  incorporation. 
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William  A.Mungerhad  500  shares, 
his  brother,  I^man  P.  Munger,  had 
499  shares,  and  Lucy  A.  Munger 
one  share,  all  of  the  par  value  of 
$100  each;  that  upon  the  organiza- 
tion of  said  corporation,  said  Wil- 
liam A.  Munger,  said  Lyman  P, 
Munger,  and  his  wife,  Lucy  A. 
Munger,  deeded  the  whole  of  the 
lands  referred  to,  to  the  corporation, 
the  Hannibal,  Missouri,  Land  Com- 
pany, and  received  therefor  certif- 
icates of  stock  in  proportion  to  the 
shares  they  had  subscribed.  In  the 
articles  of  incorporation  it  was  pro- 
vided as  follows:  "The  purposes 
for  whic^  this  incorporation  is 
formed  are  to  buy  and  sell  real  es- 
tate, both  farm  and  city  property, 
at  any  place  within  the  United 
States  of  America;  and  to  own  and 
hold,  operate  and  control,  such  real 
estate  and  to  exercise  such  acts  of 
ownership  and  control  over  the  same 
as  may  be  exercised  over  the  owner- 
ship and  control  of  real  estate  by  a 
private  citizen  of  the  state  of 
Missouri." 

Lyman  P.  Munger  departed  this 
life  on  or  about  the  28th  day  of  Feb- 
ruary, 1906,  leaving  a  will  in  which 
he  bequeathed  all  of  his  said  capital 
stock  in  said  corporation  to  his  wife, 

Lucy  A.  Munger.  On  the  day 

of  May,  1911,  the  said  William  A. 
Munger  departed  this  life,  leaving  a 
will  in  which  plaintiffs.  La  Cosette 
Hendren  and  Thomas  P.  Head,  were 
named  and  appointed  executors,  and 
bequeathing  his  said  600  shares  of 
the  capital  stock  in  said  corporation 
to  the  said  executors  as  trustees, 
with  power  of  ultimate  sale  and  dis- 
tribution to  certain  named  parties 
who  were  to  be  the  beneficiaries  of 
the  said  William  A.  Munger.  There- 
after the  said  Lucy  A,  Munger 
transferred  one  share  of  said  stock 
to  the  defendant  Frederick  W. 
Keeper,  and  afterwards  died,  leav- 
ing a  will  duly  proved  and  admitted 
to  probate,  whereby  she  bequeathed 
all  of  her  remaining  capital  stock, 
namely  499  shares,  to  the  defendant 
Leigh  A.  Neeper.  In  addition  to  the 
lands  above  referred  to,  the  Mungers 
owned  about  1,650  acres  each  in 


Illinois,  and  it,  after  the  organiza- 
tion of  the  corporation,  was  handled 
through  the  corporation.  The  cor- 
poration owned  other  property  be- 
sides that  mentioned,  and  had  about 
$5,000  in  cash.  It  is  conceded  in 
the  record  that  the  defendants  con- 
stituted a  majority  of  the  board  of 
directors  of  said  corporation. 

At  the  regular  annual  meeting  of 
the  board  of  directors  of  said  com- 
pany, one  William  A.  Binehart  had 
submitted  a  proposition  in  writing 
to  buy  said  2,800  acres  referred  to, 
and  pay  therefor  to  said  company 
the  sum  of  $124,500;  that  aU  of  the 
members  of  said  board  were  present 
at  said  regular  meeting  of  said 
board,  and  the  proposition  of  Rine- 
hart  was  duly  laid  before  the  board 
by  defendant  Frederick  W.  Neeper, 
one  of  said  directors  and  the  then 
president  of  said  corporation.  The 
matter  was  passed  over  from  time 
to  time  until  the  14th  day  of  March, 
when  said  proposition  was  accepted 
by  a  majority  vote  of  said  board  of 
directors,  by  resolution  duly  passed, 
and  said  board  contracted  to  sell 
said  lands  for  $124,500  as  follows : 
Twenty  thousand  dollars  cash  upon 
the  execution  of  the  deed,  and  the 
further  sum  of  $104,500  in  ttiree 
annu^  instalments,  payable,  re- 
spectively, in  one,  two,  and  three 
years  from  date  of  said  sale,  with 
interest  on  each  of  said  deferred 
payments  at  5^  per  cent  per  annum 
from  the  date  of  sale,  and  the  said 
Rinehart  was  to  convey  by  trust 
deed,  to  the  corporation,  said  lands, 
to  secure  the  payment  of  the  bal-' 
ance  on  the  purchase  price  of  same. 
The  plaintiffs  as  trustees  at  this 
juncture  instituted  this  action  to 
enjoin  the  consummation  of  said 
sale.  On  trial  in  the  Hannibal  court 
of  common  pleas  the  chancellor 
found  the  issues  for  defendants,  de- 
nied plaintiffs  injunctive  relief,  or 
any  relief,  and  dismissed  the  bill. 
From  that  decree,  plaintiffs  ap- 
pealed to  the  St.  Louis  coiui;  of 
appeals,  which  court,  because  the 
amount  involved  is  in  excess  of  its 
jurisdiction,  certified  the  cause  to 
this  court 
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Appellants  assign  error  as  fol- 
lows: 

(1)  Under  the  law  and  all  the 
evidence  the  finding  and  decree 
should  have  been  for  plaintiff, 
awarding  the  relief  prayed.  The 
court  erred  in  finding  for  defend- 
ant and  in  rendering  a  decree  dis- 
missing plaintiffs'  bill. 

(2)  The  court  erred  in  overrul- 
ing plaintiffs'  motion  for  rehearing 
and  new  trial  and  their  motion  in 
arrest  of  judgment. 

Under  these  assignments  the  con- 
tention is  made  by  appellants  that, 
if  the  sale  of  the  land  in  contro- 
Tersy  is  consummated,  it  will  result 
in  annihilating  the  corporation,  and 

that  this  cannot  be 
S^iT^'u^  done  without  the 
*«■  *•      »••>  consent  of  all  the 

stockholders.  We 
cannot  subscribe  to  that  view.  To 
do  80  would  be  to  lose  sight  of  the 
purposes  for  which  the  corporation 
was  formed.  Its  charter  powers  ex- 
pressly authorize  it  to  buy  and  sell 
real  estate — in  fact,  recites  that  the 
corporation  was  formed  for  that 
purpose.  The  sale  of  the  land  in 
question  has  no  reference  to  the  de- 
struction of  the  corporation,  it  is 
merely  carrying  out  the  specific 
charter  power  the  corporation  pos- 
sesses. Nor  is  there  anything  in 
the  record  that  discloses  any  at- 
tempt or  desire  in  making  this  sale, 
upon  the  part  of  the  majority  of  the . 
directors,  to  interfere  with  the  in- 
tegrity of  the  corporation. 

Cook,  in  his  admirable  treatise  on 
Corporations,  states  the  following 
as  the  law :  "The  law  seems  to  be 
clear  that  all  corporate  contracts 
are  to  be  made  by  the  directors. 
This  includes  original  contracts  as 
veil  as  modifications  of  them.  If  a 
contract  is  within  the  express  or 
imidied  powers  of  the  corporation, 
then  the  directors  need  not  consult 
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the  stockholders  nor  follow  their 
wishes,  even  though  the  latter  con- 
stitute a  majority  or  a  minority,  and 
though  these  stockholders  object  in 
meeting  assembled  or  individually 
in  the  courts."  Vol.  8,  H  709,  p. 
2423. 

Further  in  the  same  volume,  H 
712,  p.  2435,  it  is  said:  "All  con- 
tracts of  a  corporation  are  to  be 
made  by  or  under  the  direction  of 
its  board  of  directors.  .  .  .  And 
in  all  cases  the  board  of  directors 
and  not  the  stockholders,  nor  the 
president,  secretary,  treasure^:,  or 
other  agent,  is  the  original  and  su- 
preme power  in  corporations  to 
make  corporate  contracts.  The 
stockhold^s,  indeed,  have  very  few 
functions.  The  board  of  directors 
have  the  widest  of  powers.  All  of 
the  various  acts  and  contracts  which 
a  corporation  may  enter  into  are  en- 
tered into  by  and  through  the  board 
of  directors.  The  board  of  directors 
makes  or  authorizes  the  making  of 
the  notes,  bills,  mortgages,  sales, 
deeds,  liens,  and  contracts  generally 
of  the  corporation." 

We  think  there  is  no  doubt  that 
the  majority  of  the  board  of  direc- 
tors were  acting  expressly  within 
the  charter  powers  of  the  corpora- 
tion in  making  said  contract  of  sale 
to  Rinehart,  and  that  said  sale  is 
legal  and  the  corporation  bound 
thereby. 

Entertainmg  these  views,  it  re- 
sults that  the  decree  of  the  lower 
court  will  be  affirmed.  It  is  so  or- 
dered. 

Railey,  C,  absent. 

White,  C,  concurs.  ' 

Per  Curiam: 

The  foregoing  opinion  of  Mosley, 
C,  is  adopted  as  the  opinion  of  l^e 
court. 

All  concur. 
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ANNOTATION. 


Power  of  clirocb»n  to  sell  proporly  of  cotpon^dtm  w^ovl  conscEOt  of  stodc- 

holden. 


I.  Introdactory,  930. 
II.  Solvent  corporatioiu 

a.  Sale  in  course  of  business,  930. 

b.  Sale  of  all  property^  931. 
m.  Xnaolvent  corporation,  982. 

I.  Introductortf. 
This  note  is  confined  strictly  to  the 
power  of  directors  to  sell  the  property 
of  a  corporatioH  withoat  the  consent 
of  its  stockholders.  It  does  not  con- 
sider the  power  of  the  corporation 
itself  to  sell  its  property,  nor  does  it 
discuss  the  relative  powers  of  major- 
ity and  minority  stockholders  with  re- 
spect to  a  sale  of  the  corporate  sp- 
orty. 

n.  BoUieiU  eofyoniNon.  - 
a.  Sale  <n  course  of  Miaineem. 

Where  a  corporation  is  a  going  and 
solvent  concern,  and  has  corporate 
power  to  sell  its  property  in  the  ordi- 
nary course  of  the  corpoiate  business, 
the  directors  may  make  such  sales 
without  the  consent  of  the  stockhold- 
ers. Buell  V.  Buckingham  (1864)  16 
Iowa,  284,  85  Am.  Dec.  616;  McCloskey 
V.  New  Orleans  Brewing  Co.  (1911) 
128  La.  197,  54  So.  738.  And  see  the 
reported  case  (HENPBEN  Neepeb, 
ante,  927). 

The  directors  are  ordinarily  in- 
trusted with  the  management  of  the 
corporate  business.  McCloskey  v. 
New  Orleans  Brewing  Co.  (La.)  su- 
pra, wherein  it  was  said  that  "stock- 
holders cannot  take  the  business  out 
of  the  hands  of  the  board  of  directors 
without  very  good  causes," 

In  Buell  v.  Buckingliam  (Iowa) 
supra,  it  was  held  that  directors  of  a 
corporation  had  power  to  sell  the  cor- 
porate real  estate,  though  that  power 
was  not  expressly  mentioned  in  the 
articles  of  incorporation,  by  reason  of 
the  fact  that  the  law  under  which  the 
corppration  was  formed  conferred  on 
it  such  powers. 

In  Sewell  v.  East  Cape  May  Beach 
C^.  (1892)  50  N.  J.  Eq,  717,  25  Atl.  929, 


the  court  held  that  where  the  pur- 
chase and  sale  of  real  estate  were  the 
principal  purposes  of  a  corporation, 
the  board  of  directors  had  the  power 
to  specify  the  terms  of  the  disposi- 
tion of  such  property.  The  reported 
case  (Hendren  v.  Nexpek)  is  to  be 
same  effect. 

In  Hendree  v.  Pinkerton  (1867)  14 
Allen  (Mass.)  381,  it  appeared  that  it 
was  provided  In  the  by-laws  of  a  cor- 
poration that  the  directors  were  to 
have  such  powers,  coextensive  with 
those  of  the  corporation,  as  were  •*not 
in  violation  of  the  rights  of  stock- 
holders," etc.  The  court,  in  consider- 
ing the  validity  of  a  mortgage  au- 
thorized by  the  directora,  said  that 
under  the  powers  given  t^em  the  di- 
rectors had  authority  to  exercise  the 
corporation's  power  to  sell  lands  not 
necessary  to  the  corporate  business. 

In  Buell  v.  Buckingham  (Iowa) 
supra,  it  was  shown  that  the  bulk  of 
tiie  property  of  a  corporation  was 
sold  by  a  quorum  of  the  directors 
thereof  to  one  of  their  own  number, 
to  which  sale  a  judgment  creditor  ob- 
jected. It  was  held  tha^  since  the 
corporation  had  power  to  acquire  and 
transfer  property,  that  power  was 
vested  in  the  directors  by  the  by-laws 
which  provided  that  the  president  and 
two  directors  should  form  a  quorum 
for  the  transaction  of  business.  The 
sole  right  to  manage  the  affairs  was 
in  the  directors,  and  not  in  the  stock- 
holders. 

In  McCloskey  v.  New  Orleans  Brew- 
ing Co.  (La.)  supra,  the  action  was 
brought  by  a  stockholder  to  restrain 
the  corporation  from  selling  one  of  its 
breweries.  The  power  to  sell  all  the 
property  of  the  corporation  was 
restricted  by  the  charter  to  the  stock- 
holders, but  the  proposed  sale  in- 
volved only  part  of  the  corporate  prop- 
erty, and  no  element  of  bad  faith  was 
shown.  It  was  held  that  the  directors 
might  not  be  restrained  in  their  man- 
agement of  the  business,  and  that  the 
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only  remedy  of  the  stockholder  was 
his  right  to  get  other  stoelEholders  to 
join  wiUi  him  in  electing  new  direct* 
018  at  the  proper  time.  The  court 
said  that  there  was  no  violation  of  the 
charter  nor  was  the  sale  to  be  re- 
garded in  any  degree  as  a  liquidation 
of  the  corporation. 

6.  Sole  of  Ml  property^ 

In  the  absence  of  special  provision 
in  the  charter  or  by-laws»  the  direct- 
ors of  a  con>oration  which  is  not  in 
financial  difficulty  may  not  sell  all  the 
corporate  property  without  the  con- 
sent of  the  stockholders.  Hull  v.  Burr 
(1909)  58  Fla.  432»  50  So.  754;  Rollins 
T.  Clay  (1851)  33  He.  132;  Feld  v. 
Roanoke  Invest.  Co.  (1894)  123  Ho. 
608, 27  S.  W.  635. 

hi  Union  Trust  Co.  v.  Carter  (1905) 
139  Fed.  717,  the  court  remarked,  obi- 
tv,  that  the  directors  of  a  corpora- 
tion, which  was  in  sound  financial 
condition  and  able  to  carry  on  its  busi- 
ness, could  not  sell  all  of  its  prop- 
el. 

In  Martin  v.  Continental  Pass.  R. 
^.  (1880)  14  Phila.  (Pa.)  10,  con- 
cerning the  power  of  directors  over 
the  entire  property  of  a  corporation, 
the  court  said:  "To  give  it  away  or 
to  sell  it,  or  in  any  way  to  put  it  out 
of  their  control,  and  to  delegate  to 
otiiers  the  powers  which  have  been 
intrusted  to  them,  is  clearly  in  excess 
of  their  authority." 

In  Hull  V.  Burr  (Fla.)  supra.  It  was 
shown  tiiat  a  corporation,  in  order 
to  obtain  a  loan,  conveyed  all  of  its 
properly  to  the  lender,  the  transaction 
having  been  accomplished  by  the  di- 
rectors without  submission  to  the 
stockholders.  It  was  held  by  the  court 
that  it  would  be  presumed  that  a  law- 
ful transaction  was  intended,  and 
that  since  the  directors  had  no  power 
to  sell  all  the  assets  of  the  corpora- 
tion without  the  assent  of  the  stock- 
holders the  transaction  could  not  be 
considered  a  sale. 

hi  Rollins  ▼.  Clay  (1851)  S3  He.  132, 
the  action  was  in  trespass  for  the  tak- 
ing away  of  the  plaintiff's  boom.  The 
defendants  asserted  that  the  boom  had 
been  placed  on  property  to  which  the 
defendants  held  a  lease  for  a  term  of 
years.   This  leasehold  had  been  the 


property  of  a  corporation  from  which 
the  defendants  claimed  to  have  re- 
ceived it  by  a  conv^anoe  from  Uio 
directors.  It  was  held  that-  while  di- 
rectors may  take  such  measures  as 
are  necessary  for  the  ordinary  trans- 
action of  their  corporation's  activi- 
ties they  may  not,  without  special  au- 
thority,  sell  property  necessary  to  the 
conduct  of  the  corporate  business. 
The  leasehold  term  in  qaestion  being 
of  such  a  character,  it  was  held  thiat 
it  could  not  be  conveyed  by  the  di- 
rectors. 

In  Feld  v.  Roanoke  Invest  Co. 
(Ho.)  supra,  it  appeared  that  the  di- 
rectors of  a  fair  company  conveyed 
to  tiie  defendant  all  the  assets  of  the 
fair  company  in  consideration  of  a 
large  amount  of  stock  in  the  defend- 
ant corporation.  The  court  said: 
"The  officers  of  a  corporation  cannot, 
against  the  wishes  of  its  stockholders 
or  any  one  of  them,  sell  and  transfer 
the  entire  property  from  which  it 
derives  its  emoluments,  or  which 
forms  the  basis  of  its  business  opera- 
tions." 

The  directors  of  a  solvent  corpora- 
tion may  sell  all  its  property  without 
the  consent  of  its  stockholders,  where 
such  a  sale  is  expressly  authorized  by 
the  charter.  Union  Trust  Co.  v.  Car^ 
ter  (Fed.)  supra;  Reichwald  v.  Com- 
mercial Hotel  Co.  (1883)  106  Dl.  439; 
St.  Louis  V.  St.  Louis  Gaslight  Co. 
(1879)  70  Mo.  69. 

In  Union  Trust  Co.  v.  Carter  (Fed.) 
supra,  it  appeared  that  a  corporation 
was  formed,  by  the  charter  of  which 
it  was  provided  that  the  sto^holders 
thereof  might  not  vote,  or  control  the 
management  of  the  corporation  in  any 
way,  the  entire  control  thereof  being 
delegated  to  the  directors,  who  were 
given  power  to  do  all  that  the  stock- 
holders might  ordinarily  do.  The 
directors  of  the  corporation,  which 
had  been  formed  to  sell  certain  prop- 
erty, sold  all  of  its  property  to  a  fellow 
director.  The  complainant,  a  stock- 
holder, thereupon  sought  to  enjoin  the 
transfer  of  the  property  to  the  vendee. 
It  was  held  that  since  the  stockholders 
had  provided  rules  for  the  manage- 
ment of  the  corporation  they  must  be 
guided  thereby,  and  that^  since  tiu* 


Digitized  by 


9S2 


AMERICAN  LAW  REPORTS,  ANNOTATED;  [5  AX.R. 


wle  in  auastion  was  a  matter  cominir 
within  the  provision,  the  stockholders 
of  the  corporation  were  necessarily 
bound.  The  result  of  the  by-law  was 
to  authorize  the  directors  to  sell  the 
property. 

In  Reichwald  v.  Commercial  Hotel 
Go.  (1883)  106  IlL  439,  it  appeared  that 
the  directors  of  a  hotel  company  had 
conveyed  all  of  its  property  by  a  bill 
of  sale  to  a  creditor,  to  which  sale 
other  creditors  objected  on  the 
ground,  inter  alia,  that  such  an  act 
was  beyond  the  power  of  the  directors. 
The  stockholders  had  passed  a  reso- 
lution stating:  that  no  by-laws  were 
considered  necessary  for  the  time  be- 
ing, since  the  articles  of  incorporation 
provided  that  the  control  of  the  cor- 
poration should  be  in  the  hands  of 
the  directors.  It  was  held  that,  by 
virtue  of  this  resolution,  the  directors 
were  vested  with  complete  manage- 
ment of  the  corporation,  including  the 
power  to  sell  the  hotel  property. 

In  St.  Louis  v.  St.  Louis  Gaslight 
Co.  (Mok)  supra,  it  appeared  that  an 
act  had  been  passed  providing  that 
the  city  of  St  Louis  and  the  board 
of  directors  of  the  St.  Louis  Gaslight 
Company  might  contract  with  "re- 
lation to  the  business  of  the  company 
as  may  be  beneficial  to  them  and  the 
public."  The  city,  in  accordance  with 
a  contract  with  the  company,  decided 
to  purchase  the  property  of  the  com- 
pany, but  the  corporation  denied 
the  right  of  tiie  cily  to  enforce  ttie 
contract,  contending,  inter  alia,  that, 
being  a  contract  for  the  sale  of  all  the 
property  of  the  company,  it  was  void, 
because  not  made  with  the  assent  of 
the  stockholders.  The  court  said : 
''The  general  doctrine  that  a  board  of 
directors  of  a  corporation  cannot  sell 
out  its  business  and  property  and  de- 
feat the  object  of  its  organization, 
wittiout  the  consent  of  the  stockhold- 
ers, msy  be  conceded,  but  it  has  no 
application  in  a  case  where,  in  the 
charter  creating  it,  such  power  has 
been  conferred  on  the  directors." 

III.  Insolvent  corporation. 

By  the  weight  of  authority,  in  the 
absence  of  a  statute  requiring  the 
consrat  of  stodcholders,  the  directors 
of  a  corporation  in  failing  circum- 


stances may  sell  either  part  or  all  of 
the  corporate  property  witiiout  the 
consent  of  the  stockholders.  Beards- 
town  Pearl  Button  Co.  v.  Oswal 
(1906)  130  lit  App.  290;  Rothwell  v. 
Robinson  (1890)  44  Blinn.  638,  47  N. 
W.  265;  Sewell  v.  East  Cape  Hay 
Beach  Co.  (1892)  60  N.  J.  Eq.  717, 
26  Atl.  929. 

In  Beardstown  Pearl  Button  Co.  v. 
Oswald  (111.)  supra,  the  action  was  to 
recover  salary  due  from  a  corporation, 
the  suit  being  brought  against  the 
defendant,  another  corporation,  which 
had  purchased  the  assets  of  the 
original  debtor.  The  stockholders  of 
the  vendor  company  had  passed  reso- 
lutions directing  a  sale  of  the  prop- 
erty for  sufficient  to  pay  tite  indebt- 
edness, but  at  another  meeting  the 
directors  resolved  to  sell  the  assets  to 
the  defendant  for  fl4,000.  It  was 
held  that  the  plaintiff  could  not  re- 
cover from  the  defendant,  which  had 
not  undertaken  to  pay  the  indebted- 
ness of  the  vendor  corporation,  bat 
which  purchased  the  assets  thereof 
following  the  resolution  of  the  direct- 
ors. The  vendor  company  was  in  fi- 
nancial straits  at  the  time  of  the  sale. 
The  court  said:  "In  the  absence  of 
express  restrictions,  the  directors  of  a 
corporation,  as  managers  thereof, 
have  the  power  to  sell  and  eonvey  all 
of  its  properly,  without  the  consent 
of  the  stocliholders,  when  it  becomes 
necessary  to  do  so  to  pay  its  debts." 

In  Rothwell  v.  Robinson  (1890)  44 
Minn.  638,  47  N.  W.  265.  wherein  a 
minority  stockholder  complained  that 
the  directors  of  his  corporation  had 
suspended  operations  and  were  selling 
the  tools  and  machinery  of  the  cor- 
poration in  order  to  pay  its  debts,  it 
was  held  that  since  the  business  was 
unprofitable  the  directors  were  actinsr 
for  the  best  interests  of  all  parties. 

In  Sewell  v.  East  Cape  Hay  Beach 
Co.  (N.  J.)  supra,  it  appeared  that  the 
directors  of  the  company  had  en-- 
tered  into  a  contract  to  sell  its  prop- 
erty, which  was  threatened  with  fore- 
closure. The  plaintiff,  a  stockholder 
in  the  company,  contended  that  the 
sale  would  deprive  the  company  of  all 
of  its  proper^,  and  that  the  directors 
might  not  take  such  proceedings  with- 
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oat  the  consent  of  all  the  stoekhold- 
era.  It  was  held  that,  since  the  char- 
ter  of  tiie  corporation  contemplated 
the  purchase  and  sale  of  real  estate, 
the  court  would  not  interfere  with  the 
directors  in  their  management  of  the 
business,  which  included  the  making 
of  contracts  similar  to  the  one  in 
question.  Nor,  said  the  court,  would 
tlte  contemplated  sale  of  all  the  eom^ 
paitj^B  property  result  in  winding  up 
the  orgsnization ;  such  a  a^le  was 
necessary  under  the  circumstances. 

It  has  been  held,  however,  that  the 
directors  of  an  unprofitable  corpora- 
tion may  not  sell  all  its  property  with- 


out the  consent  of  its  stoekholden, 

where  statutory  provision  has  been 
made  for  dissolution  or  suspension  of 
business.  Hunt  v.  American  Grocery 
Co.  (1897)  81  Fed.  532. 

In  that  case  it  appeared  that  the 
directors  of  a  corporation  had  decided 
to  sell  the  business  thereof.  It  was 
held  that  the  duties  of  directors  were 
limited  to  the  conduct  of  the  business, 
and  that  they  had  no  power  to  sell  all 
the  properly  of  their  corporation.  If 
the  business  were  unprofitable,  the 
directors  might  take  steps  to  dissolve 
the  company,  as  provided  by  statute. 

R.S. 


MARTHA  CAVANAGH  et  al.,  Respts., 

V. 

HOBOKEN  LAND  &  IMPROVEMENT  COMPANY,  Appt 
New  Jeraen  Court  of  Brrorm  and  AppetOs—June  20,  1010. 
(—  N.  J.  —V  107  AtL  414.) 

Highways  —  ice  on  walk  —  liability  of  abutting  owner. 

1.  One  who,  bavins:  constructed  a  leader  or  down  pipe  to  conduct  water 
from  hia  roof  to  a  sewer  in  the  street,  temporarily  permits  it  to  be  out 
of  repair  so  that  the  water  flows  over  the  sidewalk  and  freezes,  makingr 
the  way  dangerous  for  pedestrians,  is  not  liable  for  injury  to  a  pedestrian 
who  is  injured  by  falling  upon  the  ice  when  attempting  to  use  the  walk 
with  knowledge  of  the  defective  condition  of  the  pipe. 

[Ste  note  on  this  question  beginning  on  page  936.] 

Negl^ence  —  duty  to  continue  protec- 
tion against  legal  acts.  of  a  legal  right  in  a  legal  manner  is 

2.  A  person  who  assumes  to  protect  under  no  obligation  to  continue  that 
others  against  injury  which  may  re-  protection  indefinitely. 

suit  to  them  from  the  exercise  by  him       [See  20  B.  C.  L.  8.] 

(Swayze,  Bergen,  and  Williams,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Hud- 
son County  in  favor  of  plaintiffs  in  an  action  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff's  wife,  alleged  to  have  been 
caused  hy  defendant's  negligence.  Reversed. 

TTie  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  M.  Casewell  Heine,  for  appel-    v.  Speer,  31  N.  S.Jj.  861,  86  Am.  Dec 


lant: 

Defendant's  motion  for  a  nonsuit 
and  its  motion  for  the  direction  of  a 
verdict  should  have  been  granted. 

Jessup  V.  Bamfor^  Bros.  Silk  Mfg. 
Co.  66  N.  J.  L.  641,  58  L.R.A.  329,  88 
Am.  Sc.  Rep.  502,  51  Atl.  147;  Bowlsby 


216;  Gannon  v.  Hargadon,  10  Allen, 
106,  87  Am,  Dec.  625;  Aull  v.  Lee,  84 
N.  J.  L.  155,  85  Atl.  1018;  Lightcap  v. 
Lehigh  Valley  R.  Co.  87  N.  J.  L.  64,  94 
Atl.  35. 

Plaintiff's  testimony  as  to  water 
flowing  from  the  pipe  is  in  contraven- 
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tion  of  pbysical  law  and  legally  in- 
credible. 

St  Louis  Southwestern  R.  Co.  v. 
Britton,  111  C.  C.  A.  216. 190  Fed.  316; 
Smitson  v.  Southern  P.  Co.  37  Or.  74, 
60  Pac.  907;  Gessner  v.  Metropolitan  . 
Street  R.  Co.  137  Mo.  App.  47,  119  S. 
W.  528;  Tillson  v.  Maine  C.  R.  Co.  102 
Me.  463,  67  Atl.  407;  The  Avon,  22  Fed. 
905;  Ferris  v.  Hemsheim  Bros.  61  La. 
Ann.  178,  24  So.  771. 

The  action  is  one  sounding  in  negli- 
gence, and  not  in  nuisance. 

AuU  V.  Lee,  84  N.  J.  L.  155,  85  Atl. 
1018;  Marshall  v.  Welwood,  36  N.  J. 
L.  339,  20  Am.  Rep.  394;  Hinmon  v. 
Somers  Brick  Co.  75  N.  J.  L.  869,  70 
Atl.  1G6. 

Mr.  Arthur  R  Archibald  for  re- 
spondents. 

Gammere,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  judg- 
ment in  favor  of  Mrs.  Cavanagh 
and  her  husband  in  an  action 
brought  to  recover  compensation 
for  injuries  received  by  the  wife 
from  a  fall  upon  the  pavement  in 
front  of  the  defendant  company's 
property,  caused  by  slipping  upon 
ice  which  had  formed  there.  The 
theory  upon  which  the  plaintiffs' 
case  was  rested,  and  upon  which  it 
was  left  to  the  jury,  was  that  the 
presence  of  the  ice  upon  the  pave- 
ment was  due  to  the  wrongful  act  of 
the  defendant,  and  that  consequent- 
ly it  was  responsible  for  injuries  re- 
ceived by  Mrs.  Cavanagh,  which 
were  the  direct  result  of  that 
wrongful  act. 

The  proofs  showed  that  the  roof 
upon  the  defendant's  building  was 
constructed  with  a  gutter  which 
gathered  together  the  rain  water, 
or  the  water  resulting  from  melting 
snow,  which  had  fallen  thereon,  and 
discharged  it  through  a  pipe  or 
leader,  which  ran  down  the  front  of 
the  building  and  into  a  drain  which 
had  been  laid  below  the  surface  of 
the  street;  that  this  pipe  or  leader 
had  been  permitted  by  defendant  to 
become  broken  and  out  of  repair,  so 
that  the  water  thus  collected,  in- 
stead of  passing  down  through  it, 
ran  down  the  outside  thereof  in 
large  quantities  and  spread  upon 
^the  sidewalk;  and  that  the  ice  upon 


which  Mrs.  Cavanagh  slipped  was 
formed  by  the  freezing  of  the  water 
which  escaped  from  the  leader  by 
reason  of  its  impaired  condition. 

In  the  case  of  Jessup  v.  Bamford 
Bros.  Co.  66  N.  J.  L.  641,  58  L.R.A. 
329,  88  Am.  St.  Rep.  502,  51  Atl. 
147,  which  was  a  case  somewhat 
similar  to  that  now  before  us  (the 
plaintiff  having  fallen  upon  ice 
which  had  formed  upon  the  side- 
walk in  front  of  the  defendant's 
premises  from  surface  water  cast 
thereon  by  the  defendant),  the  trial 
judge  instructed  the  jury  that  no 
person  had  a  right  to  gather  togeth- 
er the  surface  water  on  his  own 
property,  and  throw  it  upon  the 
sidewalk  in  a  stream,  thereby  ren- 
dering the  street  more  dangerous, 
or  less  convenient,  than  it  otherwise 
would  be  for  public  travel ;  and  that 
if  he  did  so  he  was  responsible  for 
injuries  caused  thereby.  This  court 
held  the  instruction  erroneous,  for 
the  reason  that  the  concentration  of 
the  flow  of  water  and  its  altered 
transmission  to  and  upon  a  public 
highway  was  a  necessary  incident 
to  the  legitimate  beneficial  user  of 
its  property  by  the  defendant,  and 
that  consequently  any  injury  aris- 
ing therefrom  was  not  actionable. 

If  the  defendant  in  the  present 
case  had  not  constructed  a  leader 
for  the  purpose  of  carrying  off  the 
water  which  had  accumulated  on 
the  roof  of  its  building,  but  had 
merely  made  an  opening  in  the  gut- 
ter for  the  purpose  of  permitting 
the  water  which  had  gathered 
therein  to  fall  upon  the  street,  the 
doctrine  of  the  cited  case  would  be 
applicable. 

But  it  is  argued  that,  conceding 
the  defendant  was  under  no  legal 
obligation  to  construct  the  leader 
for  the  purpose  of  carrying  the  wa- 
ter into  the  drain,  yet,  having  as- 
sumed to  do  this,  he  was  bound  to 
use  reasonable  care  to  maintain  the 
leader  in  such  a  condition  that  it 
would  perform  the  function  for 
which  it  was  intended;  this  beingr 
the  doctrine,  as  it  is  said,  laid  down 
by  the  supreme  court  in  Wolcott  v. 
New  York  &  L.  B.  R.  Co.  68  N.  J.  L. 
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421,  58  Atl.  297,  and  approved  by 
this  court  in  Brown  v.  Erie  JR.  Co. 
87  N.  J.  L.  494,  91  Atl.  1023,  Ann. 
Cas.  1917C.  496. 

The  doctrine  of  these  cases,  how- 
ever, is  not  so  broad  as  it  seems  to 
have  been  considered.  A  person  who 
assnmes  to  protect  others  against 
injuiy  which  may  result  to  them 
from  the  exercise  by  him  of  a  legal 
right,  In  a  legal 
":f"5?«tt;i—  manner,  is  under 
»r«tM<ion  no  obligation  to 
ZSi'""**""^  continue  that  pro- 
tection indefinite- 
ly. He  may  abandon  his  purpose  at 
his  own  will,  and,  having  done  so, 
is  under  no  obligation  to  afford  fur- 
ther protection  to  third  persons  who 
have  knowledge  or  notice  of  such 
abandonment.  For  instance,  in  the 
Wolcott  Case  the  railroad  company 
had  stationed  a  flagman  at  a  point 
where  its  road  crossed  a  public 
highway,  although  it  was  under  no 
legal  obligation  to  do  so,  and,  by 
reason  of  the  negligent  manner  in 
which  the  flagman  performed  the 
duty  imposed  upon  him  by  his  em- 
ployer, Wolcott  was  injured  while 
passing  over  the  crossing  in  front 
of  a  moving  train.  The  court  held 
that,  having  voluntarily  assumed 
to  protect  the  crossing,  it  was  an- 
swerable for  injuries  to  Wolcott 
which  resulted  solely  from  the  flag- 
man's negligence.  But  it  cannot  be 
doubted,  we  think,  that  if  the  rail- 
road company,  prior  to  the  accident, 
had  abandoned  its  purpose  of  pro- 
tecting the  crossinfr,  either  per- 
manently or  for  an  indeiUiite  time, 
and  had  withdrawn  its  flagman,  and 
caused  actual  notice  of  its  action  to 
be  given  to  Wolcott,  no  recovery 
could  have  been  had  by  the  latter 
upon  the  theory  that  the  company, 
at  the  time  of  the  accident,  owed 
him  the  duty  of  protecting  the 
crossing  by  the  presence  of  a  flag- 
man there,,  and  had  unlawful^ 
failed  to  p^orm  that  duty. 


936 


i07  Alt.  Ut  ) 

The  present  case  is  similar  in  Its 
essence  to  that  suggested.  The  de- 
fendant had  permitted  the  leader  to 
become  broken  so  that  it  no  longer 
served  the  purpose  for  which  it  had 
been  installed,  and,  although  it  had 
notice  of  this  condition,  it  made  no 
attempt  to  r^air.  Its  f^ure  to  re- 
store the  leader  was  an  abandon- 
ment, pro  tempore  at  least,  of  its 
purpose  to  protect  travelers  along 
the  sidewalk  against  dangers  result- 
ing from  the  formation  of  ice  caused 
by  the  freezing  of  water  discharged 
from  the  roof.  Mrs.  Cavanagh  had 
p^sonal  knowledge  of  this  situ- 
ation, for  she  testified  that  on  the 
evening  before  the  actKulent,  while 
walking  x>ast  the  defendant's  prem>- 
ises  upon  the  same  sidewalk  where 
she  afterwards  fell,  she  observed 
the  water  escaping  out  of  the  fcorok- 
en  pipe  and  running  down  to  and 
spreading  over  the  sidewalk  to  such 
an  extent  that  the  street  was  all  ice: 
The  defendant  having  abandoned 
its  purpose,  at  least  tcunporurUy,  of 
taking  care  of  the  flow  of  water  by 
conducting  it  through  the  leader  in- 
to the  drain,  and  Mrs.  Cavanagh 
having  knowledge 
of  such  abandon-  ™  »*wSab- 
ment,  she  is  not  en-  "J**!?,"!!  t2L.— . 
titled  to  recover 
against  the  defendant  upon  the  liie- 
ory  that,  having  once  assumed  to 
protect  travelers  using  the  side- 
walk against  danger  from  accu- 
mulating ice,  it  was  under  a  legal 
obligation  to  her  to  continue  that 
protection. 

We  think  that  for  the  reasons  in- 
dicated the  defendant  oompai^  was 
entitled  to  the  direction  of  a  verdict 
in  its  favor,  and  that  the  refusal  of 
the  trial  court  to  do  so  on  the  appli- 
cation of  defendant's  counsel  was 
legal  error. 

The  judgment  under  review  will 
be  reversed. 

Swayze»  Bergen,  and  WiUianiB» 
JJ.,  dissent. 
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Doty  of  TiHiwi"f  owner  to  conlniiie  aafegoard  againtt  miary  which  he  hae 

▼olunterDjr  foraithecL 


In  the  reported  ease  (Gavanagh  t. 
HoBOKEN  Land  &  Impbov.  Co.  ante, 
933),  it  appears  that  the  plaintiff  was 
injured  by  falling  on  ice  which  had 
formed  in  front  of  the  defendant's 
property  from  the  drip  of  a  defective 
drainpipe  on  the  roof.  The  plaintiff 
maintained  that  the  discharge  of  water 
onto  the  sidewalk  was  a  wrongful  act, 
for  the  consequences  of  which  liability 
would  ensue.  The  construction  of  the 
pipe  was  concededly  a  voluntary  act 
to  protect  pedestrians  against  dangers 
resulting  from  a  formation  of  ice  in 
thifl  manner,  and  the  defendant  con- 
tended that  his  failure  to  make  repairs 
was  an  abandonment  of  the  project. 
The  court  states  that  the  case  is  gov- 
erned by  the  proposition  that  one  who 


assumes  to  protect  others  against  pos- 
sible injury  from  his  exercise  of  a 
legal  right  is  under  no  obligation  to 
continue  the  protection  indefinitely, 
and  holds  that  no  liability  attaches  for 
injuries  to  third  persons  having  notice 
of  the  abandonment  of  the  protection. 

On  analogous  facts,  ttie  courts 
hitherto  seem  to  have  confined  them- 
selves to  a  discussion  of  the  law  of 
negligence  or  nuisance,  and  the  re- 
ported case  (Cavanaoh  v.  Hoboken 
lUPROV.  Go.)  appears  distinctive  in 
this  respect.  An  extended  search  has 
not  revealed  any  cases  presenting  a 
previous  appUcatitm  of  the  proposition 
as  to  the  duty  of  an  abutting  owner  to 
continue  a  safeguard  once  voluntarily 
established.  JL  £.  B. 


EVA  PEASE,  Respt., 

V. 

ROBERT  COCHRAN,  Appt 

South  JPoleofa  Supreme  Court  — June  24,  1019, 
(—  S.  D.  — ,  173  N.  W.  158.) 

Highway  —  load  which  frightens  horse  —  negligence. 

1.  Operating  upon  the  highway  a  motor  car  loaded  in  such  manner  that 
a  horse  drawing  a  buggy  on  the  highway  becomes  frightened  at  it  is  not 
actionable  negligence. 

ISee  note  on  this  question  beginning  on  page  940.] 


—  what  constitutes  negligence. 

2.  To  render  one  liable  for  frighten- 
ing a  horse  by  a  load  transported  in  a 
motor  car  on  a  highway  there  must 
have  been  something  about  the  ap- 
pearance of  the  car  or  the  manner  in 
which  it  was  loaded  that  would  sug- 
gest to  the  ordinarily  prudent  man  that 
it  would  terrify  or  frighten  an  or- 
dinary horse. 

[See  13  R.  G.  L.  255.] 
— use  of  unbroken  horse. 

3.  One  attempting  to  drive  upon  a 
highway  a  horse  which  would  take 
fright  at  any  automobile  does  so  at 
his  peril. 

[See  13  R.  G.  L.  470.] 


—  negligence  In  loading  car. 

4.  A  passenger  automobile  loaded 
with  an  article  of  furniture  eztendinff 
above  the  back  seat,  bags  of  grain  on 
the  front  seat,  and  a  short  ladder 
strapped  to  the  side,  is  not  so  loaded 
as  to  suggest  to  a  reasonably  prudent 
person  that  it  would  frighten  or  ter- 
rify an  ordinary  horse. 

Evidence  —  speed  of  automobile  prior 
to  accident. 

5.  Upon  the  question  of  liability  for 
frightening  a  horse  by  the  excessive 
speed  at  which  an  automobile  was 
driven,  evidence  is  not  admissible  of 
the  speed  at  which  the  car  was  driven 
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some  time  before  the  accident  and  be- 
fore it  stopped  to  await  its  turn  to 
cross  a  bridge  before  meeting  the 
frightened  horse,  if  there  is  nothing 
to  show  its  speed  after  it  crossed  the 
bridge,  when  it  was  first  seen  by  Uke 
horse. 

Highway  —  duty  to  atop  automobile  — 
fright  of  horse. 

6.  The  driver  of  an  automobile  meet- 
ing a  horse  on  a  highway  is  not  neg- 
ligent in  failing  to  stop  his  car  before 
the  horse  is  frightened  into  upsetting 


COCHRAN.  987 

X7S  W.  W.  158.) 

the  buggy  if  it  did  not  show  signs  of 
fright  until  it  suddenly  turned  around, 
when  the  automobile  was  still  some 
distance  from  it,  so  quickly  that  the 
car  could  not  be  stopped  before  the  ac- 
cident. 

—  signs  of  fHriit— -  doty  to  titap, 

7.  One  driving  an  automobile  upon 
a  highway  when  he  meets  a  horse  is 
bound  to  stop  his  car  at  once  when  the 
horse  shows  signs  of  fright,  whether 
simaled  to  do  so  or  not 
TSee  2  E.  C.  L.  1187,] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Brook- 
ings County  (Skinner,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
lecover  damages  for  personal  injuries  alleged  to  have  been  caused  hy 

defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cheever  &  Cheever,  C  O.    loading  the  automobile;  second,  the 


Trygstadr  and  Olaf  Eidem  for  appel- 
bmt. 

Messrs.  Hall,  AInander,  ft  Pnrdy 

for  respondent. 

PoIIey,  J.,  delivered  the  opinion  of 
the  court: 

While  the  plaintiff  was  riding  in 
a  buggy  along  a  highway,  in  Brook- 
ings county,  her  horse  ran  away,  up- 
setting the  buggy  and  throwing  the 
plaintiff  to  the  ground,  thereby 
causing  her  serious,  and  probably 
permanent,  injury.  Claiming  the 
runaway  was  caused  by  the  negli- 
gent manner  in  which  defendant 
was  operating  a  motor  car  on  said 
highway,  plaintiff  brought  this 
action  to  recover  damages  caused 
by  said  injury.  She  recovered  judg- 
ment and  defendant  appeals. 

The  negligence  attributed  to  de- 
fendant is  charged  in  the  plaintiff's 
complaint  in  the  following  manner: 
That  plaintiff's  said  injuries  and 
damage  were  directly  and  proxi- 
mately caused  by  the  unlawful, 
careless,  and  negligent  act  of  said 
defendant  in  so  driving  his  said 
automobile,  loaded  in  the  manner 
aforesaid,  at  an  excessive  speed  on 
the  highway,  and  in  failing  to  stop 
when  the  horse  driven  by  plaintiff 
showed  signs  of  fright  and  of  be- 
ing unmanageable. 

This  allegation  charges  three  dis- 
tinct acts  of  negligence:  First,  the 
improper  and  negligent  manner  of 


excessive  rate  of  speed  at  which  de- 
fendant was  driving  at  the  time  of 
the  injury;  and,  third,  the  failure 
of  defendant  to  stop  said  car  when 
it  became  apparent  to  him  that 
plaintiffs  horse  was  becoming 
frightened.  Either  of  these  acts,  if 
shown  to  have  been  the  proximate 
cause  of  the  injury,  would  entitle 
plaintiff  to  recover. 

To  prove  the  first  act  of  negli- 
gence, it  was  shown  that,  at  the 
time  of  the  accident,  defendant  was 
carrying  in  his  car  an  article  of  fur- 
niture, commonly  known  as  a  chif- 
fbnnier.  Said  cMffonnier  was  4  f eet 
high,  87  inches  wide,  and  18  inches 
deep.  It  was  in  the  rear  of  the  car, 
resting  upon  the  floor  of  the  car  and 
against  the  cushion  of  the  rear  seat. 
It  was  brown,  and  had  a  polished 
surface.  Plaintiff  saw  this  piece  of 
furniture  in  defendant's  car  at  the 
time  of  the  accident,  and  testified 
that  it  extended  3  or  4  feet  above 
the  back  of  the  seat,  and  that  it  ap- 
peared to  be  white;  but  other  wit- 
nesses who  saw  it  testified  that  it 
did  not  extend  more  than  about  18 
inches  above  the  back  of  the  seat. 
From  the  height  of  the  chiffonnier 
and  the  manner  in  which  it  was  rid- 
ing in  the  car,  this  latter  estimate 
must  be  approximately  correct. 
There  was  some  conflict  in  the  testi- 
mony as  to  what  other  articles  were 
in  the  car.  Defendant  testified  that 
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the  only  other  article  in  the  car  was 
a  10-pound  jar  of  butter  that  -was 
beside  him  on  the  front  seat.  One 
or  two  witnesses  who  saw  the  car 
after  the  accident  testified  that 
there  was  a  sack  or  two  of  grain  on 
the  front  seat,  and  that  there  was  a 
ladder  some  12  feet  in  length,  tied 
or  strapped  to  the  outside  of  the  car. 
This  may  be  a  correct  description 
of  the  appearance 

Sa^reSff/-.  of  the  car*  "idij 
hone—  may  be  a  fact  that 

there  was  some- 
thing about  the  appearance  of  the 
articles  in  said  car  that  frightened 
plaintiff's  horse;  but  these  facts 
alone  do  not  constitute  actionable 
negligence  on  the  part  of  the  de- 
fendant. 

In  order  to  constitute  actionable 
negligence  on  this  branch  of  the 
case,  there  must  have  been  some- 
thing about  the  appearance  of  the 
car  or  the  manner  in  which  it  was 
loaded  that  would  suggest  to  an 
ordinarily  prudent  man  that  it 

-what-.-  y9»id  terrify  or 
•HtatM  B*su-  frighten  an  ordi- 
nary  horse;  i.  e.,  a 
horse  that  had  become  accustomed 
to  automobiles  on  the  road.  There 
are  horses  that  would  take  fright  at 
any  automobile,  regardless  of 
whether  it  was  loaded  at  all;  but 
people  are  not  required  to  rc^in 
from  using  automobiles  on  the  high- 
way to  avoid  fright- 
b"k«  hoV«.  such  horses, 

and  a  person  taking 
such  horse  on  the  highway  would  do 
80  at  his  own  peril.  On  the  other 
hand,  there  are  horses  that  would 
not  take  fright  at  an  automobile,  no 
matter  how  it  might  be  loaded  or 
what  its  appearance  might  be.  But 
this  fact  would  not  justify  a  person 
in  going  upon  a  highway  with  an 
automobile  so  loaded,  or  having  such 
an  appearance,  that  it  would  be  cal- 
culated to  frighten  or  terrify  an 
ordinary  horse. 
In  this  case,  we  do  not  believe 
that  defendant's  au- 
-aMriiK«iic«  in    tomobile  was  loaded 

■oadlns  car.  , 

m  such  a  manner 
as  to  suggest  to  a  reasonably 


prudent  person  that  it  would  fright- 
en or  terrify  an  ordinary  horse. 
The  article  of  furniture  that  defend- 
ant was  hauling  was  one  that  he  had 
a  right  to  have  in  his  possession  and 
to  move  from  one  place  to  another, 
if  he  so  desired,  and  to  move  it  in  an 
automobile  if  that  were  his  most 
convenient  mode  of  conveyance.  To 
hold  otherwise  would  be  to  prohibit 
him  from  moving  such  article  of 
furniture  over  the  public  highway, 
unless  he  did  so  at  a  time  when  he 
knew  there  would  be  no  horse-drawn 
vehicles  on  the  road. 

Upon  the  question  of  excessive 
speed,  the  trial  court  charged  the 
jury  as  follows: 

'*You  are  hereby  instructed  that, 
under  the  laws  of  the  state  of 
South  Dakota,  'every  person  op- 
erating a  motor  vehicle  on  a  public 
highway  of  this  state  shall  drive 
the  same  in  a  careful  and  prudent 
manner  and  at  a  rate  of  speed  so  as 
not  to  endanger  the  property  of 
another,  or  the  life  or  limb  of  any 
person;  {urovided,  that  a  rate  oC 
speed  hi  excess  of  26  miles  an  hoar 
shall  be  presumptive  evidence  of 
driving  at  a  rate  of  speed  which  is 
not  careful  and  prudent  in  case  of 
injury  to  the  person  or  property  of 
another.' 

"You  are  instructed  that,  If  yon 
shall  find  by  a  preponderance  of 
the  evidence  that  at  the  time  of 
the  accident  which  is  the  subject 
of  this  action  the  said  defendant 
w&s  driving  his  car  at  a  rate  of 
speed  in  excess  of  25  miles  per 
hour,  then  and  in  that  case  you 
would  be  justified  in  finding  that 
the  said  defendant  was  not  careful 
and  prudent  in  the  operation  and 
management  of  his  automobile." 

The  giving  of  this  instruction  is 
assigned  as  error.  While  said  in- 
struction may  be  correct  as  an  ab- 
stract proposition  of  law,  it  has  no 
application  to  the  facts  in  this 
case.  There  is  no  evidence  to  show 
that  the  defendant  was  driving  his 
car  in  excess  of  25  miles  per  hour 
at  the  time  of  the  accident,  nor  that 
the  rate  of  speed  at  which  he  was 
driving  contributed  to  the  cause  of 
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the  accident.  One  witness,  who 
met  defendant  just  prior  to  the 
accident,  testified  that,  as  defend- 
ant approached  the  witness,  he  was 
driving  at  a  rate  of  about  25  miles 
per  hour,  but  it  is  an  admitted  fact 
that,  before  the  witness  passed  de- 
fendant, defendant  had  stopped  his 
car  and  waited  while  the  witness 
crossed  a  bridge  that  was  between 
him  and  the  defendant.  The  de- 
fendant then  crossed  the  bridge, 
going  towards  the  plaintiff,  who 
was  some  40  to  60  rods  from  the 
bridge.  There  is  no  evidence  to 
show  that  plaintiff's  horse  had  seen 
defendant's  car  up  to  that  time. 
wd««^^.d  The  rate  of  speed 
at  which  defendant 
had  been  travel- 
ing was  therefore 
wholly  immaterial;  and  it  constitut- 
ed error  on  the  part  of  the  trial 
court  to  permit  tms  evidence  to  go 
to  the  jury.  There  is  no  evidence 
to  show  that,  from  the  time  the  de- 
fendant crossed  the  said  bridge  un- 
to he  met  the  plaintiff,  his  car  ex- 
ceeded a  speed  of  12  miles  per  hour. 

As  to  whether  defendant  exer- 
cised proper  diligence  in  stopping 
his  car  after  it  became  evident  that 
plaintiff's  horse  was  frightened, 
piamtiff  testified  that  her  horse  be- 
gan to  prick  up  its  ears  and  to  act 
frightened  when  defendant's  car 
was  still  some  500  or  600  feet 
away;  but  it  did  not  jump  nor  rear 
nor  turn  to  the  right  nor  to  the  left 
until  it  was  within  300  or  400  feet 
from,  the  car,  when  it  suddenly 
stopped  and  backed  into  the  shafts 
of  the  buggy,  then  threw  its  head 
to  the  right,  then  whirled  to  the 
left  and  upset  the  buggy ;  that  the 
car  was  still  300  feet,  or  more,  away 
when  this  occurred;  that  this  all 
happened  so  quickly  she  did  not 
have  time  to  gather  up  the  lines; 
that  "it  was  all  just  one  spasm; 
.  .  .  there  wasn't  any  first  and 
second  spasm;"  that  the  horse  did 
not  go  ahead  any  "between  the 
time  she  first  threw  herself  back  in 
the  shafts  and  the  time  she  turned 
abruptly  to  the  left  and  upset  us." 
Plaintiff's  mother,  who  was  in  the 
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buggy  with  plaintiff  at  the  time  of 
the  accident,  testified  that  she  did 
not  notice  that  the  horse  showed 
any  signs  of  fright  "until  she  came 
back  in  the  shafts."  A  witness  on 
behalf  of  plaintiff>  who  was  in  the 
road  at  a  distance  of  about  60  rods 
behind  the  plaintiff  and  who  saw 
the  accident,  testified  that  plain- 
tiff's horse  "just  started  to  shy  off 
a  little,  but  just  at  pretty  near  the 
same  time  the  whole  tiling  hap- 
pened, the  buggy  went  over  just,  as 
you  might  say,  in  a  twinkling,  you 
might  call  it,  when  this  horse  pulled 
this  other  way.  You  might  say 
there  was  no  length  of  time  be- 
tween. It  all  happened  in  a  very 
short  time  from  the  time  he  began 
to  shy,  I  am  pretty  sure.  I  had  the 
idea,  by  the  looks  of  things,  she  had 
turned  just  a  little  to  the  right  I 
did  not  think  it  was  jumping  at 
that  time,  not  at  that  time.*' 

Another  witness  testified:  *Ti 
noticed  the  horse  turn  a  little  out 
to  the  east  and  then  whirl  right 
around,  facing  the  south  across  the 
road,  and  the  buggy  was  upset  and 
the  horse  faced  the  south.  .  .  . 
Before  the  horse  turned  to  the 
right,  I  noticed  nothing  to  indicate 
tlmt  the  horse  was  stopping,  nor 
anything  to  indicate  that  it  was 
settling  back  in  the  shafts.  .  . 
The  whole  thing  happened  as  quick 
as  you  can  tell  about  it." 

The  testimony  of  the  defendant 
does  not  materially  differ  from  that 
of  plaintiff  on  this  point,  except 
that  defendant  testified  that  the 
horse  did  not  shy  nor  show  signs  of 
fright  until  he  was  within  a  dis- 
tance of  three  times  the  length  of 
his  car  from  the  horse,  and  that  he 
then  stopped  his  car  as  quickly  as 
possible. 

Under  these  circumstances,  neg- 
ligence cannot  be  ^ 
imputed  to  defend-  "'"SST-'SJ-*' 
ant  because  he  did  Ci"*""'*** 
not  stop  his  car  be- 
fore the  accident  occurred.  When 
the  horse  showed 
signs  of  fright,  it  ZS'JSr.»'j;se« 

4  was  defendant's 

^  duty  to  at  once  stop  the  car,  wheth- 
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er  he  was  signaled  to  do  so  or  not; 
but  he  was  under  no  obligation  to 
stop  the  car  until  the  horse  showed 
signs  of  fright,  and  the  evidence 
clearly  shows  that  there  was  not 
sufficient  time  to  stop  .the  car  after 
the  horse  showed  signs  of  fright 
and  before  the  buggy  was  upset,  or 
that  anything  defendant  could  have 
done  would  have  prevented  the  acci- 
dent. Therefore  it  is  immaterial 
whether  he  stopped  the  car  imme- 


diately, and  it  is  immaterial  wheth- 
er the  car  was  300  feet  or  only 
three  times  the  length  of  the  car 
from  the  horse  when  the  horse  first 
showed  signs  of  becoming  fright- 
ened. 

Upon  a  careful  examination  of 
the  whole  record,  we  are  of  the 
opinion  that  the  evidence  is  insuf- 
ficent  to  support  the  verdict,  and 
the  judgment  must  be  reversed. 


ANNOTATION. 

Uabilitsr  of  penoo  mmsporting  or  conducting  \m  highway  an  object  which 

frightens  hone. 


It  is  not  intended  to  include  cases  of 
the  ordinary  automobile  as  an  object 
of  fright  to  horses,  but  one  or  two  of 
such  cases  are  cited  in  illustration. 
Steam  rollers  are  excluded  as  it  is 
often  not  possible  to  tell  from  the  re- 
port of  Uie  case  whether  the  roller  is 
at  work  on  the  highway  or  is  a  pas- 
senger thereon. 

The  highway  is  for  the  use  of  the 
public.  From  time  to  time  new  kinds 
of  vehicles  come  into  common  use 
thereon  and  become  entitled  to  use  it 
equally  with  the  horse,  as  in  the  case 
of  the  bicycle,  the  automobile,  and  the 
electric  car.  It  remains  true,  however, 
that  in  the  transport  of  things  un- 
usually terrifying  to  horses  great  care 
is  required.  "The  liability  for  injuries 
resulting  from  horses  being  frightened 
by  unusual  sights  in  the  highway, 
caused  by  a  defendant,  has  been  dis- 
tinctly recognized."  McCann  v.  Con- 
solidated Traction  Co.  (1896)  59  N.  J. 
L.  481,  38  L.R.A.  236,  36  Atl.  888,  1 
Am.  Neg.  Rep.  478.  And  in  cases  of 
certain  things  there  are  particular 
statutes  declaring  the  rules  applicable 
to  the  transport  thereof  upon  the  high- 
way. 

It  is  a  general  rule  that  one  proceed- 
ing along  the  highway  is  not  required 
to  anticipate  that  the  appearance  of 
the  object  he  is  transporting  or  con- 
ducting will  be  terrifying  to  horses. 

Indiana. — Holland  v.  Bartch  (1889) 
120  Ind.  46,  16  Am.  St.  Rep.  307.  22  N. 
E.  83;  Indiana  Springs  Co.  v.  Brown 
(1905)  166  Ind.  465,  1  L.R.A.(N.S.) 


238,  74  N.  E.  615,  6  Ann.  Cas.  656, 18 
Am.  Neg.  Rep,  392;  Bostock-Ferari 
Amusement  Co.  v.  Brocksmith  (1905) 
34  Ind.  App.  566, 107  Am.  St.  Rep.  260, 
73  N.  E.  281. 

Michigan.  —  Macomber  v.  Nichols 
(1876)  84  Mich.  212,  22  Am.  Rep.  522. 

Hlimesota.  —  Thompson  v.  Dodge 
(1894)  68  Minn.  655,  28  L.R.A.  608, 
49  Am.  St  Rep.  583,  60  N.  W.  646,  12 
Am.  Neg.  Cas.  181. 

Missouri. — Atkinson  v.  Illinois  Milk 
Go.  (1891)  44  Mo.  App.  153. 

New  YoiIe. — Scribner  v.  Kelley 
(1862)  38  Barb.  14,  1  Am.  Neg.  Cas. 
387. 

Pennsylvania.  —  Hazel  v.  Peoples 
Pass.  R.  Co.  (1890)  132  Pa.  96, 18  Ati. 

1116. 

Porto  Rico. — Torres  v.  Hubert  y 
Catal&  (1913)  6  Porto  Rico  Fed.  Rep. 
701. 

South  Dakota. — ^The  reported  case 
(Peasb  v.  Cochran,  ante,  936). 

Tennessee.  —  Coca  Cola  Bottling 
Works  V.  Brown  (1917)  139  Tenn.  640, 
202  S.  W.  926  (as  stating  the  rule). 

Texas. — Patton-Worsham  Drug  Co. 
V.  Drennon  (1911)  104  Tex.  62,  183  S. 
W.  871,  3  N.  C.  C,  A,  859. 

Thus  one  is  not  required  to  antici- 
pate the  fright  of  horses  in  transport- 
ing or  conducting  upon  the  highway 
cattle  (Torres  t.  Rubert  y  CatalA 
(1913)  6  Porto  Rico  Fed.  Rep.  701), 
a  bear  (Bostock-Ferari  Amusement 
Co.  V.  Brocksmith  (1905)  34  Ind.  App. 
566, 107  Am.  St.  Rep.  260,  73  N.  E.  281) , 
an    elephant    (Scribner    v.  Keliey 
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(18fi2)  S8  Barb.  (N.  Y.)  14,  1  Am. 
Ne;.  Cas.  387),  a  horse  car  (Hazel  v. 
People's  Pass.  R.  Co.  (1890)  182  Pa. 
90, 18  Ati.  1116),  a  bicycle  (Holland  v. 
Barteh  (1889)  120  Ind.  46, 16  Am.  St 
Kep.  307,  22  N.  E.  83;  Thompson  v. 
Dodge  (1894)  68  Minn.  656,  28  L.R.A. 
608, 49  Am.  St.  Rep.  533,  60  N.  W.  646, 
12  Am.  Nes.  Gaa.  181),  or  an  automo- 
bile (Indiana  Springs  Co.  v.  Brown 
(1905)  165  Ind.  465,  1  L.R.A.(N.S.) 
238,  74  N.  E.  615,  6  Ann.  Cas.  666,  18 
Am.  Neff  Rep.  392;  Peasb  t.  Cochban 
[r^rted  herewith]  ante,  936). 

"Any  person  has  a  right  to  trans- 
port over  the  highway  elephants  and 
animals  which  may  frighten  horses. 
The  right  is  undoubted,  but  it  is  to  be 
80  exercised  as  not  to  endanger  the 
lives  or  property  of  others  who  have 
equal  rights  upon  the  highway.*' 
Baker  t.  Lease  (1884)  2  Chester  Co. 
Bep,  (Pa.)  377  (obiter). 

Where  the  jury  found  for  the  plain- 
tiflf  when  her  horse  was  frightened  by 
cattle  driven  along  the  highway  in  the 
evening,  the  court  charged  the  jury 
that  "if  you'  believe  from  the  evi- 
dence that  the  cattle  in  question  were 
accompanied  1^  two  or  more  peons, 
that  they  were  accompanied  by  one  or 
more  lamps  or  lights,  and  that  they 
were  conducted  on  the  right  side  of 
the  road,  then  such  cattle  were  con- 
ducted in  a  lawful  wi^,  and  you  cannot 
find  for  the  plaintiff."  Torres  v. 
Bnbert  y  Catal&  (1913)  6  Porto  Rico 
Fed.  Rep.  701,  supra. 

"It  is  certainly  not  true  in  law  that 
street  car  companies  are  responsible 
for  horses  taking  fright  at  the  move- 
ments  of  their  can.  They  have  just 
as  much  right  to  ran  cars  on  the 
streets  of  the  city  as  other  citizens 
have  to  drive  through  the  streets  with 
their  horses  and  carriages."  Hazel  v. 
People's  Pass.  R.  Co.  (1890)  132  Pa. 
96^  18  Atl.  1116,  supra  (case  of  a  horse 
ear). 

Bi^des  are  on  an  equality  witii 
other  vehicles  on  the  highway,  they 
are  not  supposed  to  frighten  horses, 
and  no  negligence  is  alleged  by  stating 
the  riding  of  the  bicycle  upon  and 
along  the  center  of  the  highway,  at 
the  rate  of  16  miles  per  hour,  up  to 
and  within  25  feet  of  the  faces  of  the 


horses.  Holland  v.  Barteh  (1889)  120 
Ind.  46,  16  Am.  St  Rep.  307,  22  N.  E. 
83,  supra. 

It  has  been  said  that  "automobiles 
have  not  been  regarded  by  the  courts 
as  dangerous  things  in  the  sense  that 
extraordinary  care  in  their  operation 
is  required  by  the  law."  Coca-Cola 
Bottling  Worics  v.  Brown  (1917)  139 
Tean.  640,  202  S.  W.  926. 

It  will  be  seen  that  in  the  reported 
case  (Pease  v.  Cochran,  ante,  986) 
it  is  held  that,  in  order  to  constitute 
actionable  negligence  in  a  person 
transporting  on  the  highway  an  ob- 
ject which  frightens  a  horse,  there 
must  be  something  that  would  suggest 
to  an  ordinarily  prudent  man  that  it 
would  frighten  or  terrify  an  ordinary 
horse;  and  that,  in  the  absence  of  such 
an  object  the  traveler  is  not  requir9d 
to  stop  his  vehicle  until  the  horse 
shows  signs  of  fright,  the  traveler  in 
this  case  conducting  an  automobile 
carrying  a  small  piece  of  furniture. 

In  Jeffery  v.  St.  Pancras  Vestry 
(1894)  63  L.  J.  Q.  B.  N.  S.  (Eng.)  618, 
CloUina,  J.,  said:  "Now,  if  a  person 
places  his  carriage,  painted  green, 
brown,  or  any  ordinary  colour,  on  a 
highway,  and  a  certain  horse  has  an 
aversion  to  the  particular  colour  the 
carriage  is  painted  and  takes  fright, 
no  action  would  lie  against  the  owner 
of  that  carriage,  because  he  has  vio- 
lated no  law,  and  is  lawfully  using 
the  highwiQr  In  an  ordinary  manner; 
but,  on  the  other  hand,  if  he  has  his 
carriage  constructed  and  painted  in 
such  a  manner  as  to  be  very  conspicu- 
ous indeed,  it  might  then  become  a  uui- 
sance." 

The  cases  of  steam  engines  are 
nsnally  complicated  by  particular  stat- 
utes. Apart  from  statute,  the  deci- 
sions are  not  entirely  agreed. 

In  holding  inter  alia  that  it  was  er- 
ror to  instruct  the  jury  that  "the  de- 
fendant had  no  right  to  run  his  steam 
engine  on  the  public  street  or  highway 
if  such  engine  was  calculated  to  fright- 
en horses  of  ordinary  gentleness," 
the  court  said:  "The  bringing  of  an 
unsightly  object  into  the  common  high- 
way is  no  more  of  a  wrong  because  of 
its  tendency  to  frighten  horses  of  ordi- 
nary gentleness,  than  is  the  construc- 
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tion  of  a  bridge  over  a  river  a  wrong 
because  of  its  tendency  to  delay  ves- 
sels. ...  It  would  be  difBcuIt  to 
pass  through  the  streets  of  our  large 
towns  without  encountering  objects 
moving  along  them  which  are  well  cal- 
culated to  frighten  horses  of  ordinary 
gmtleneas  until  th^  become  accus- 
tomed to  them,  but  which  nevertheless 
are  used  and  moved  about  for  proper 
and  lawful  purposes.  .  .  .  Wild 
animals  collected  and  moved  about  the 
countiy  for  exhibitio;i  are  always  more 
or  less  likely  to  frighten  domestic  ani- 
mals, but  they  may  nevertheless  be 
lawfully  taken  on  the  public  highways 
under  proper  precautions."  Macomber 
V.  Nichols  (1876)  34  Mich.  212,  22  Am. 
Rep.  522. 

But  in  Lincoln  Rapid  Transit  Co.  v. 
Nichols  (1893)  37  Neb.  332,  20  L.R.A. 
853,  55  N.  W.  872,  where  the  street  rail- 
way was  operated  by  steam,  it  was  held 
that  the  granting  of  a  franchise  by  the 
electors  of  a  city  to  a  corporation  to 
build  and  operate  a  street  railway  in 
the  streets  of  the  city  does  not  exempt 
the  company  from  liability  for  injuries 
caused  by  its  negligence  in  frighten- 
ing horses,  whether  such  negligence 
consists  in  the  improper  and  careless 
management  of  its  property,  or  in  the 
character  of  the  motive  power  em- 
ployed in  propelling  its  cars. 

In  Watkins  v.  Reddin  (1861)  2  Fost 
&  F.  (Eng.)  629,  where  the  declaration 
charged  the  owner  of  a  steam  traction 
engine  with  using  It  on  a  highway  for 
the  purpose  of  drawing  trucks  and  car- 
riages, the  court  charged  that  the 
plaintiff  was  entitled  to  a  verdict  if 
the  engine  was  calculated  by  noise  and 
appearance  to  frighten  horses,  so  as  to 
make  its  use  in  the  highway  dangerous 
to  persons  riding  or  driving  horses,  and 
the  owner  knew  of  the  danger,  whether 
his  knowledge  was  derived  from  the 
nature  of  the  engine  or  otherwise. 

While  beyond  the  scope  of  this  note, 
reference  may  be  made  in  this  connec- 
tion to  Jeffery  v.  St.  Pancras  Vestry. 
(Eng.)  supra,  holding  that  while  a 
steam  roller  returning  from  work  had 
a  right  on  the  highway,  whether  it  was 
■0  operated  as  to  be  likely  to  frighten 
horses  was  a  question  for  the  jury. 


There  are  several  cases  where  horses 
have  been  frightened  by  vehicles  un- 
necessarily decorated. 

It  was  held  to  be  a  case  for  the  jui7 
when  the  plaintiff's  horse  became 
frightened  at  the  defendant's  electric 
interurban  car  driven  along  the  high- 
way  having  attached  to  the  front  end 
thereof  a  large  banner,  composed  of 
white  cloth  or  muslin,  upon  which  were 
printed  large,  black  letters,  advertis- 
ing a  street  carnival  which  was  at  that 
time  about  to  be  given.  Indianapolis 
&  6.  Rapid  Transit  Co.  v.  Haines 
(1908)  33  Ind.  App.  63,  69  N.  E.  187. 

Similarly,  it  was  held  to  be  a  ques- 
tion for  the  jury  where  the  defendant 
propelled  rapidly  three  excursion  cars 
600  to  1,000  feet  apart,  decorated  witii 
strips  of  white  cotton  cloth  about  a 
yard  wide,  with  the  words  "Butchers* 
&  Grocers'  Association  of  Nashua" 
printed  thereon,  one  of  these  strips 
being  over  the  dashboard  and  others 
along  the  sides  of  each  of  the  excur- 
sion cars,  and  the  plaintiff's  horse  was 
frightened  while  harnessed  to  an  ordi- 
nary delivery  wagon,  standing  in  the 
street  in  front  of  his  store,  between 
the  defendant's  tracks  and  the  side- 
walk, and  secured  by  a  rope  and  an  or- 
dinary pound  weight.  There  was  a 
great  amount  of  noise  made  by  the  pas- 
sengers on  one  of  the  excursion  cars, 
in  singing,  shouting,  and  blowing 
horns.  Joyce  v.  Exeter,  H.  &  A.  Street 
R.  Go.  (1906)  190  BlaaB.  804,  76  N.  E. 
1064. 

Where  blade  coats  were  hanging  on 
a  projection  at  the  side  of  a  street 
water  sprinkler  operated  by  electricity 
by,  along,  and  on  the  tracks  of  an 
electric  street  railway,  and  the  coats, 
by  waving  to  and  fro  in  the  wind,  or 
by  operation  of  the  car  sprinkler  along 
the  tracks,  frightened  a  well-broken 
.horse  of  gentle  disposition,  and  caused 
injury  to  the  plaintiff,  who  was  Uirown 
from  his  carriage,  the  question  wheth- 
er the  employees  of  the  defendant,  the 
street-railway  company,  were  in  the 
exercise  of  reasonable  care  to  prevent 
injury  in  operating  such  street-car 
sprinkler,  is  one  which  the  trial  court 
must  submit  to  the  jury  for  their  de- 
termination, even  though  it  be  that  the 
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coats  belonged  to  such  employees,  and 
vere  by  them  hung  upon  the  projection 
of  the  car.  The  car  being  in  such  a 
condition  as  to  cause  fright  to  the 
bone  and  consequent  Injury  to  the 
plaintiff,  it  became  a  question  for  the 
jury  to  determine  whether  the  defend- 
ant company  was  negligent  in  the  per* 
fonnance  of  its  duty  to  exercise  rea- 
sonable care,  by  its  servants,  in  the 
use  of  the  public  street,  by  operating 
the  car  while  in  this  condition.  Mc- 
Cuin  T.  Consolidated  Traction  Go. 
(1897)  69  N.  J.  L.  481,  38  L.B.A.  2S6, 
36  AU.  888,  16  Am.  Neg.  Rep.  478. 

So  the  case  was  for  the  jury  where 
the  defendant  was  using  his  wagon  as 
a  medium  for  advertising  his  business 
of  selling  bicycles,  and  to  this  end  the 
vagon  had  upon  it  several  nickel- 
plated  bicycles,  with  flags  also  upon 
the  wagon,  flying  from  one  side  to  the 
other,  and  frightened  an  ordinarily 
gentle  horse  of  a  tfaird  person,  which 
ran  away  into  the  plaintiflL*s  horse  and 
buggy.  The  court  said:  "The  evi- 
dence clearly  shows  that  the  wagon 
was  so  arranged  and  decorated  as  to 
readily  frighten  horses  of  ordinary 
gentleness,  and  that  the  display  was 
not  such  as  was  really  necessary  for 
carrying  on  defendants  butdness,  ex- 
cept in  the  way  of  advertising  it." 
Jones  V.  Snow  (1894)  66  Minn.  214,  57 
N.  W.  478. 

But,  on  the  other  hand,  the  court 
aifirmed  a  judgment  for  the  defendant 
vhere  the  plaintiff,  a  physician,  had 
bitched  his  horse  on  the  side  of  the 
street,  and  he  introduced  evidence 
tending  to  prove  that  a  milk  wagon 


belonging  to  the  .defendant  was  driven 
along  at  a  rapid  rate;  that  the  horse 
attached  to  the  wagon,  and  the  wagon 
itself,  were  decorated  with  flags*  it  be- 
ing a  day  known  as  "Centennial  day;" 
and  that  the  horse  and  wagon  were 
driven  so  near  the  plaintiff's  horse  that 
the  latter  took  fright,  broke  loose  and 
ran  away,  and  smashed  the  plaintiff's 
buggy  to  pieces.  The  court  said:  "It 
cannot  be  maintained,  and  we  do  not 
understand  that  the  plaintiff's  counsel 
80  contends,  that  the  decoration  of  the 
horse  and  wagon  with  flags  amounted 
to  negligence.  The  reasonable  exer- 
cise of  this  and  kindred  rights  mast 
be  accorded  to  all  citizens  on  occasion 
of  national  holidays  or  festivities.  All 
persons  must  expect  this,  and  govern 
themselves  accordingly."  Atkinson  v. 
Illinois  Milk  Co.  (1891)  44  Mo.  App. 
183. 

And  in  Fatton-Worsham  Drug  Co.  v. 
Drennon  (1911)  104  Tex.  62,  183  S. 
W.  871,  3  N.  C.  C.  A.  869,  the  court 
said:  "We  do  not  think  that  it  should 
be  held  that  the  mere  allegation  that 
one  drove  'a  teun  of  horses  decorated 
with  cloths  upon  which  were  y^ous 
letters  in  bright  colors,'  without  fur- 
ther statement  of  any  of  the  attending 
circumstances,  would  state  a  cause  of 
action  when  accompanied  with  no  oth- 
er allegation  than  that  the  team  so 
decorated  was  calculated  to  frighten 
horses  driven  by  persons  upon  such 
streets,  and  that  in  the  exercise  of  -  or- 
dinary care  this  danger  should  have 
been  apprehended  by  the  person  driv- 
ing snch  teank"  B.  B.  B. 


GULF,  COLORADO,  &  SANTA  FE  RAILWAY  COMPANY,  Plffs.  In^rr., 

V. 

T.  B.  LEMONS. 
Texa*  Supreme  Oourt  —  Jfovember  0,  1919. 
(—  Tex.  — ,  206  S.  W.  76.) 

Domicfl  —  of  minor  —  effect  of  emaneipatioii. 

1.  The  domicil  of  an  emancipated  minor  for  jurisdictional  purposes 
remains  at  the  place  of  his  father's  residence  until  his  disabilities  have 
been  removed  in  the  statutory  method,  although  he  has  taken  up  his  resi- 
dence in  another  county. 

[See  note  on  this  question  beginning  on  page  949,] 
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Infant  —  settlement  for  injuries  — 
ratificatlm. 

2.  Cktnversion  by  a  minor  whose  dis- 
abilities have  been  removed,  to  his 
own  use,  of  the  fruits  of  a  settlement 
made  prior  to  such  removal,  of  a  claim 
for  personal  injuries  inflicted  upon 
him,  is  a  ratification  of  such  settle- 
ment 

[See  14  R.  C.  L.  251.] 
Domicil  —  of  minvr  —  residence  of 
parent 

3.  The  domicil  of  a  minor  child  is 
slwasrs  that  of  the  father,  and  chansres 
with  the  change  of  the  father's  dom- 
icil. 

[See  9  R.  C.  L.  547.] 
Definition  —  reside. 

4.  The  word  "resides,"  in  a  statute 
providing  that  proceedings  to  remove 
disabilities  of  a  minor  shall  be  insti- 
tuted  in  the  county  where  he  resides, 


does  not  mean  his  bodily  presence,  but 
his  legal  domicil,  which  is  that  of  his 
father. 

Domicil  —  diange  hy  minor  —  per- 
mission of  father. 

6.  That  a  father  had  ^ven  his  mi- 
nor son  permission  to  go  out  and  make 
ft  living  for  himself,  in  response  to 
which  he  had  taken  ap  his  residence 

in  another  county,  does  not  effect  a 
change  of  residence  within  the  mean- 
ing of  a  statute  providing  that  pro> 
ceedings  to  remove  the  disabilities  of 
a  minor  must  be  brought  in  the  coun- 
ty of  his  residence. 

Infant  —  removal  of  disabilities  — 
statutory  method. 

6.  The  statutory  method  must  be 
pursued  to  remove  the  disabilities  im- 
posed by  law  upon  a  minor  with  re- 
spect to  domicil. 


Errob  to  the  Court  of  Civil  Appeals  for  the  Second  Supreme  Judicial 

District  to  review  a  judgment  aflSrming  a  judgment  of  the  District  Court 
for  Parker  County  (Patterson,  J.),  in  plaintiffs  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  received  by  plaintiff  Lemons 
when  a  minor,  and  for  a  writ  to  revise  and  correct  an  order  of  the  court 
approving  a  settlement,  alleged  to  be  grossly  inadequate,  made  by  plain- 
tiffs father  and  defendant  for  the  injuries  received.  Reversed. 
The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  Terry,  Gavin,  &  Mills,  H.  C.    32  Pac.  163;  Franks  v.  Hancock.  1 


Shropshire,  and  Lee  ft  Lomax,  for 
plaintiffs  in  error: 

By  appropriating  and  disposing  of 
property  bought  with  part  of  the  pro- 
ceeds of  settlement  with  defendant, 
plaintiff  ratified  the  settlement 

Ferguson  v.  Houston,  E.  &  W.  T.  R. 
Co.  73  Tex.  344,  11  S.  W.  847;  Rober- 
fion  V.  Tonn,  76  Tex.  542,  13  S.  W.  885; 
Stewart  v.  Houston  &  T.  C.  R.  Co.  62 
Tex.  246;  Jones  v.  Phoenix  Bank,  8  N. 
Y.  228;  Kennedy  v.  Baker,  169  Fa. 
146,  28  Atl.  252;  Wheaton  v.  East,  5 
Yerg.  41,  26  Am.  Dec.  261;  Woemer, 
Gualdianship,  pp.  175,  293,  294. 

Plaintiff,  in  contemplation  of  law, 
resided  in  Parker  county  where  his 
father  lived,  regardless  of  where  he 
at  that  time  may  have  been  living. 

34  Cyc.  1645;  Hart  v.  Lindsay,  17 
N.  H.  235,  43  Am.  Dec.  597;  Shattuck 
v.  Maynard,  3  N.  H.  123;  Lanning  v. 
Gregory,  100  Tex.  310, 10  L.R.A.CN.S.) 
690,  123  Am.  St  Rep.  809,  99  S.  W. 
542;  Trammell  v.  Trammell,  20  Tex. 
407;  Wheeler  v.  Hollis,  19  Tex.  522,  70 
Am.  Dec.  363;  Russell  v.  Randolph, 
11  Tex.  465;  Hardy  v.  De  Leon,  5  Tex. 
237;  Hoskins  v.  White,  13  Mont.  70, 


Posey,  Unrcp.  Cas.  (Tex.)  554;  Nunn 
V.  Robertson,  80  Ark.  350,  97  S.  W.  293, 
Ann.  Cas.  1913E,  1197;  22  Cyc.  516, 
517;  Young  v.  Hiner,  72  Ark.  299.  79 
S.  W.  1062. 

Messrs.  Adams  &  Stennis  and  J.  C. 
Wilson,  for  defendant  in  error: 

The  court  erred  in  declaring  that 
the  words  in  the  statute,  "where  he 
may  reside,"  were  intended  by  the 
legislature  to  mean  where  the  father 
of  the  minor  may  reside,  and  that  by 
the  use  of  the  word  "reside"  the  leg- 
islature meant  the  domicil  of  the  fa- 
ther of  the  minor,  as  distinguished 
from  the  place  "where  the  minor  re- 
sides"— i.  e.,  is  bodily  present 

First  State  Bank  v.  Fain,  —  Tex. 
Civ.  App.  — ,  157  S.  W.  454;  Brown  v. 
Boulden,  18  Tex.  435;  Pearson  v.  West 
97  Tex.  238,  77  S.  W.  944;  Gulf,  C  & 
S.  F.  R.  Co.  V.  Rogers,  37  Tex.  Civ. 
App.  99,  82  S.  W.  822;  O'Connor  v. 
Cook,  —  Tex.  Civ.  App.  — ,  26  S.  W. 
1113;  Taylor  v.  Wilson,  99  Tex.  651, 
93  S.  W.  109;  Pecos  &  N.  T.  R.  Co.  v. 
Thompson.  106  Tex.  456,  167  S.  W. 
801;  Durril  v-  Robison,  —  Tex.  — , 
138  S.  W.  439;  Cunningham  v.  Robison, 
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104  To.  227,  1S6  S.  W.  489;  Brown 
V.  Wheelock,  75  Tex.  886,  12  S.  W, 
111,  841. 

Greenwood,  J.,  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  by  T.  E.  Lemons, 
referred  to  in  this  opinion  as  the  de- 
fendant in  error,  to  recover  of  tiie 
Gulf,  Colorado,  &  Santa  Fe  Railway 
Company,  plaintiff  in  error,  dam- 
ages for  personal  injuries  sustained 
by  defendant  in  error,  when  a  mi- 
nor. Defendant  in  error  averred 
that  a  settlement  had  been  made  of 
his  cause  of  action  for  said  dam- 
ages, between  the  guardian  of  his 
estate,  acting  under  an  order  of  the 
probate  court,  and  the  Railway 
Company,  and  sought  by  means  of 
a  certiorari,  to  revise  the  settle- 
ment, on  certain  grounds  which 
need  not  be  here  stated.  The  plain- 
tiff in  error  pleaded,  among  other 
defenses,  that  the  defendant  in  er- 
ror had  ratified  the  settlement  made 
with  it  by  the  guardian,  after  the 
disabilities  of  defendant  in  error,  by 
reason  of  his  minority,  had  been  re- 
moved as  prescribed  by  statute.  De- 
fendant in  error  alleged,  in  avoid- 
ance of  plaintiff  in  error's  plea  of 
ratification,  that  the  proceedings  re- 
lied on  for  the  removal  of  the  dis- 
abilities of  defendant  in  error  were 
void,  because  had  in  the  county  of 
Parker,  when  he  then  resided  in  the 
county  of  Dallas. 

The  trial  in  the  district  court  re- 
sulted in  a  verdict  and  judgment  for 
defendant  in  error,  which  was  af- 
firmed in  the  court  of  civil  appeals ; 
it  being  held  by  the  latter  court  that 
the  question  was  one  of  fact  as  to 
whether  defendant  in  error  resided 
in  the  county  of  Parker  or  in  the 
county  of  Dallas,  when  the  order 
was  made  for  the  removal  of  his  dis- 
abilities, and  that  the  finding  of  the 
jury  that  defendant  in  error  resided 
in  the  county  of  Dallas  should  not 
be  disturbed,  and  that,  considering 
ttie  proceedings  in  Parker  county  for 
the  removal  of  the  minor's  disabil- 
ities as  void,  there  was  no  binding 
ratification  of  the  settlement  of  the 
guardian  with  the  railway  com- 
pany.   Gulf,  C.  &  S.  F.  B.  Co.  v. 

6  A.L.R.— 60. 
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IS  B.  W.  75.) 

Lemons,  —  Tex.  Civ.  App.  — ,  152 
S.  W.  1189. 

The  undisputed  evidence  disclosed 
that  the  father  of  the  minor  had  his 
domicil  in  Parker  county,  without 
removing  therefrom,  from  the  date 
of  the  minor's  injury  to  the  date  of 
trial  of  this  cause;  that  in  1904, 
when  the  minor  was  about  eighteen 
years  old,  his  father  had  given  him 
permission  to  go  and  make  a  living 
for  himself,  and  from  that  date  un- 
til subsequent  to  the  order  removing 
the  disabilities  he  had  worked  and 
boarded  at  Dallas,  receiving  his  own 
wages,  and  paying  his  own  board 
and  other  living  expenses;  that  on 
March  12,  1906,  an  application  was 
filed  for  the  minor  in  the  district 
court  of  Parker  county,  alleging  that 
he  resided  in  Parker  county,  that 
he  was  a  minor  over  nineteen  years 
of  age,  that  he  owned  property  both 
real  and  personal,  that  he  was  cap- 
able of  managing  his  property  and 
had  been  managing  his  own  affairs 
for  some  time,  and  that  it  was  ad- 
visable and  would  be  to  his  interest 
and  advantage  in  person  and  prop- 
erty, to  have  his  disabilities  as  a 
minor  removed;  that  he  would  be 
twenty-one  years  old  on  February 
22,  1907;  that  he  and  an  older 
brother  desired  to  go  into  business 
together  at  Dallas  on  May  1,  1906, 
and  he  would  need  money  to  put 
into  the  business;  that  he  owned 
real  estate  in  Parker  county,  which 
he  had  an  opportunity  to  sell  at  a 
good  price,  and  that  unless  he  was 
enabled  to  make  the  sale  he  could 
not  go  into  the  desired  business; 
that  his  father  was  living  and  re- 
sided in  Parker  county,  and  the  ap- 
plication closed  with  the  customary 
prayer  for  notice  and  for  an  order 
removing  the  minor's  disabilities; 
that  on  April  3,  1916,  a  judgment 
was  entered  by  the  district  court  of 
Parker  county,  reciting  that,  said 
application  coming  on  to  be  heard, 
the  minor  appeared  by  attorney,  and 
the  father  of  the  minor  also  ap- 
peared and  consented  to  the 
application,  and  it  having  appeared 
to  the  court  that  the  grounds 
set  out  in  said  petition  were  suf- 
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ficient,  and  that  the  minor  was 
over  nineteen  years  of  age,  and  that 
it  would  be  advantageous  to  the 
minor  to  have  his  disabilities  re- 
moved, it  was  therefore  ordered, 
adjudged,  and  decreed  by  the  court 
that  the  disabilities  of  minority  of 
said  T.  E.  Lemons  be  and  the  same 
were  removed,  and  that  the  said  T. 
E.  Lemons  should  be  deemed  and 
held,  for  all  legal  purposes,  of  full 
age,  and  should  be  held  responsible, 
and  should  have  all  the  privileges 
and  advantages  as  if  he  were  of  full 
age,  saving  only  that  he  should  not 
vote  until  he  arrived  at  the  full  age 
of  twenty-one  years ;  that  the  land 
referred  to  in  the  above-mentioned 
application  was  purchased  by  the 
guardian  with  $1,000  of  the  money 
obtained  from  the  settlement  of  the 
minor's  claim  for  damages  against 
plaintiif  in  error;  and  l^t  defend- 
ant in  error,  subsequent  to  the  entry 
of  the  order  removing  his  disabili- 
ties, first  mortgaged  and  then  sold 
and  conveyed  the  land,  with  full 
knowledge  of  all  materia  facts,  and 
after  having  had  advice  of  counsel 
with  respect  to  his  rights. 

Since  the  land,  which  defendant 
in  error  mortgaged  and  sold,  was 
obtained  through  the  contract  of 
setiJement  in  behalf  of  the  minor 
with  the  railway  company,  he  could 
not  with  full  knowl- 
»JS?*^rYn!"     edge   convert  the 

without  having  im- 
puted to  him  a  ratification  of  the 
contract  of  settlement,  unless  he  was 
under  the  disabilities  of  minority  at 
the  time  he  mortgaged  and  sold  the 
land.  14  R.  C.  L.  251 ;  Lemons  v. 
Gulf,  C.  &  S.  F.  R.  Co.  63  Tex.  Civ. 
App.  524,  134  S.  W.  742. 

We  have  concluded,  after  giving 
careful  consideration  to  the  ques- 
tion, that  on  the  undisputed  facts 
the  law  fixed  the  venue  of  the  pro- 
ceedings for  the  removal  of  the  dis- 
n««..eii-«f  abilities  of  T.  E. 
iniiioi^effect  of  Lemons,  as  a  mmor, 

and  that  such  order  was  valid. 
Article  5947,  Vernon's  Sayles's 
Texas  Civil  Statutes,  provides  that 


the  bill  or  petition,  showing  t^e 
cause  or  causes  which  make  it  ad- 
visable or  advantageous  to  a  minor 
to  have  his  disabilities  removed, 
shall  be  presented  by  any  minor  in 
this  state,  over  the  age  of  nineteen 
years,  who  may  desire  to  have  his 
disabilities  removed,  to  the  district 
court  of  the  county  where  he  may 
reside.  It  is  certain  that  the  domi- 
cil  and  residence  of  T.  E.  I^emons, 
under  any  meaning  which  may  be 
ascribed  to  those  words,  was  in 
Parker  county  until  his  removal  to 
Dallas  and  his  alleged  emancipation ; 
for  T.  E.  Lemons  was  living  in 
Parker  county,  and  that  was  the 
domicil  of  his  father,  and  it  is  aeU 
tied  law  in  Texas  that  the  domicil  of 
a  minor  child  is  al- 
ways that  of  the  '^LT^rr^::^t, 

father,  and  necesi- 
sarily  changes  with  any  change  of 
the  father's  domicil.  Russell  v. 
Randolph,  11  Tex.  465;  Franks  v. 
Hancock,  1  Posey,  Unrep.  Cas. 
(Tex.)  561,  562;  Lanning  v.  Greg- 
ory, 100  Tex.  314,  315,  10  L.RJV. 
(N.S.)  690, 123  Am.  St.  Bep.  809, 99 
S.  W.  542 ;  First  State  Bank  v.  Fain, 
—  Tex.  Civ.  App.  — ,  157  S.  W.  454. 
The  reason  for  this  rule  is  given  by 
Judge  Wheeler  in  the  followinar 
language  of  Judge  Story  in  his  Con- 
flict of  Laws,  §  44:  "Minors  are 
generally  deemed  incapable,  pro- 
prio  marte,  of  changing  their  domi- 
cil during  their  minority."  Hardy 
v.  De  Leon,  5  Tex.  237. 

Schouler  states :  "The  domicil  of 
origin  remains  imtil  another  is  law- 
fully acquired,  and,  since  minors 
are  not  sui  juris,  they  may  not 
change  their  domicil  during  their 
minority,  though  they  may  when  of 
full  age."  Schouler,  Dom.  Rel.  p. 
313. 

It  is  obvious  that  the  disability  of 
a  minor  to  effect  a  change  of  domi- 
cil by  act  of  his  will  rests,  at  least 
in  large  measure,  on  his  presumed 
lack  of  capacity  to  form  the  inten- 
tion, which  is  uie  all-important  ele- 
ment in  effecting  such  a  change,  and 
the  law  makes  no  distinction  with 
respect  to  this  lack  of  capacity  at 
the  varying  stages  of  minorily ;  the 
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presumption  beinff  the  same  at 
eighteen  years  as  at  eighteen 
months.  Since  there  is  no  impor- 
tant difference  between  the  intention 
required  to  effect  a  change  of  dom- 
icil  and  to  effect  a  change  of  resi- 
dence, whenever  the  word  "resi- 
dence*' is  used  in  the  srase  of  a 
home  fixed  by  intention,  concurring 
with  bodily  presence,  it  must  be  held 
that  the  disability  which  prevents 
the  minor,  through  lack  of  capacity 
to  have  the  essential  intention,  from 
acquiring  a  new  domicil,  likewise 
prevents  him  from  acquir^  such  a 
new  residence  as  is  above  mentioned. 
Brown  v.  Boulden,  18  Tex.  435; 
Brisenden  v.  Chamberlain  (C.  C.) 
53  Fed.  311;  Cannon's  Estate,  15 
Pa.  Co.  a.  312,  314. 

It  was  necessarily  determined  by 
this  court  that  the  word  "reside,"  as 
used  in  article  5947,  means  some- 
thing different  from  being  bodily 
present,  when  it  was  decided  in  Dur- 
rill  v.  Robison,  —  Tex.  — .  138  S.  W. 
107,  that  a  proceeding  for  the  re- 
moval of  a  minor's  disabilities 
showed  upon  its  face  that  the  minor 
did  not  reside  in  Travis  county,  be- 
cause the  application  showed  that 
the  minor  came  to  Travis  county 
for  the  purpose  of  having  her  dis- 
abilities removed,  and  the  order 
granting  the  application  recited  that 
the  minor  "was  temporarily  a  resi- 
dent of  Travis  county." 

The  word  "residence"  not  being 
used  in  article  6947  to  denote  the 
mere  place  of  a  minor's  bodily  pres- 
ence, and  a  minor  having  no  resi- 
dence, separate  from  his  domicil, 
when  the  word  "residence"  is  used 
in  any  other  sense  Uuin  the  place 
where  one  is  bodily  present,  article 
6947  fixes  the  venue  of  proceedings 
for  the  removal  of  a 
minor's  disabilities 
in  the  county  in 
which  he  has  his  domicil,  and  that  is 
the  county  of  his  father's  domicil. 

The  reason  why  the  legislature 
has  prescribed  that  proceedings  for 
the  appointment,  of  a  guardian  and 
for  the  removal  of  the  disabilities  of 
a  minor  shall  ordinarily  be  in  the 
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county  of  the  domicil  or  residence  of 
the  father,  and  that  the  father  is  en- 
titled before  all  others  to  be  appoint- 
ed guardian  of  the  estate  of  his 
minor  child,  and  is  entitled  to  notice 
of  a  petition  for  the  removal  of  the 
disabilities  of  minority  of  his  child, 
is,  no  doubt,  because  of  the  natural 
affection  of  the  father  and  his  pa- 
rental obligations  and  duties.  In 
no  other  way  could  the  welfare  of 
the  child  be  better  safeguarded. 

If  the  father  be  living  in  this 
state,  upon  him  alone  devolves  the 
duty  of  resisting  the  application,  if 
the  true  interests  of  the  minor  re- 
quire its  defeat.  In  effect,  this 
makes  the  father,  when  living  in 
Texas,  the  sole  real  defendant  in  the 
proceeding,  and  our  construction  of 
this  statute  accomplishes  what  is 
recognized  as  the  principal  general 
object  of  our  Venue  Statutes,  viz., 
"to  bring  litigation  to  the  home  of 
the  defendant."  Pearson  v.  West, 
97  Tex.  243,  77  S.  W.  945.-  NoticO 
is  not  to  be  given  the  father  unless 
he  is  living  within  the  state,  because 
if  he  is  living  without  the  state  our 
courts  would  have  no  jurisdiction, 
as  determined  in  Lanning  v.  Greg- 
ory, 100  Tex.  315,  10  L.R.A.(N.S.) 
690,  123  Am.  St.  Rep.  809,  99  S.  W. 
542. 

In  Arkansas,  the  venue  of  pro- 
ceedings to  remove  disabilities  of 
minority  is  fixed  in  the  circuit  court 
of  the  county  in  which  the  minor  "is 
a  resident."  In  affirming  the  juris- 
diction in  the  county  of  the  minor's 
domicil,  the  supreme  court  of 
Arkansas  said:  "It  is  contended 
that  the  circuit  court  of  Sebastian 
county,  for  the  Fort  Smith  district, 
did  not  have  jurisdiction  of  John 
RoHinson  at  the  time  it  undertook 
to  remove  his  disabilities  as  a  minor, 
because  he  was  not  a  resident  of  that 
district,  and  for  that  reason  the  or- 
der made  for  that  purpose  is  void. 
But  the  last  domicil  of  the  deceased 
father  was  in  that  district,  and  by 
reason  thereof  it  was  the  legal  resi- 
dence of  the  minor  son,  John  RoUin- 
son,  and,  according  to  the  general 
rule,  so  remained,  and  could  not  be 
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changed  or  removed  by  his  own  act 
until  he  reached  his  majority. 
Grimmett  t.  Witherington,  16  Ark. 
377,  63  Am.  Dec.  66;  Johnston  v. 
Turner,  29  Ark.  280;  Lamar  v. 
Micou,  112  U.  S.  452,  28  L.  ed.  761, 
5  Sup.  Ct.  Rep.  221;  Allgood  v. 
Williams,  92  Ala.  661,  8  So.  722. 
And  see  Lamar  v.  Micou,  114  U.  S. 
218,  29  L.  ed.  94,  6  Sup.  Ct.  Rep. 
857;  Young  v.  Hiner,  72  Ark.  299, 
79  S.  W.  1063. 

The  supreme  court  of  Maryland, 
in  Sudler  v.  Sudler,  121  Md.  46,  49 
L.R.A.  866-869,  88  Atl.  26,  Ann. 
Cas.  1913E,  1191,  stated  at  some 
length  the  reasons  which  require 
that  residence  be  construed  as 
synonymous  with  domidl  in  arriv- 
ing at  the  meaning  of  a  statute  pro- 
viding for  the  appointment  of  a 
guardian  of  an  infant  by  "the 
orphans'  court  of  the  county  in 
which  such  infant  shall  reside." 

In  our  opinion  the  fact  that  T.  E. 
I^^ons'a  father  had  given  him  per- 
mission to  go  out 
S?  miii^.'""*  and  make  a  living 
ftitil«lr"'**"  himself,  and  he 

*  *'*  had  thereafter  gone 

to  Dallas  and  made  and  spent  his 
own  earnings,  did  not  aifect  the  ju- 
risdiction in  Parker  county.  We 
think  the  correct  principle  is  that 
announced  in  Ruling  Case  Law,  that 
such  an  emancipation  does  not  re- 
move the  disabilities  of  minority 
except  as  to  the  father's  interest  in, 
and  control  over,  the  minor's  labor 
and  earnings.  20  R.  G.  L.  608,  609. 
The  father  has  a  true  property 
right  in  the  fruits  of  the  minor's 
labor,  which  he  may  release,  though 
the  general  rule  appears  to  be  that 
the  father  may  even  revoke  this  re- 
lease, if  it  does  not  interfere  with 
rights  acquired  on  the  faith  thereof. 
20  R.  G.  L.  611.  But  the  father's 
right  to  the  custody  and  control  of 
the  person  of  his  minor  child,  apart 
from  his  right  to  the  benefit  of  his 
labor  and  earnings,  is  in  no  sense  a 
property  right  of  the  father.  In- 
stead, the  right  of  the  father  here 
springs  from  the  duty  and  trust  im- 
posed on  him  by  law,  for  the  diild's 


protection  and  benefit,  and  it  is 
therefore  held  that  the  father,  nnd&c 
the  common  law,  cannot  devest  him- 
self, even  by  contract  with  the 
mother,  of  the  custody  and  control 
of  his  minor  child.  Lanning  v. 
Gregory,  100  Tex.  314,  315,  10 
L.R.A.(N.S.)  690, 128  Am.  St.  Rep. 
809,  99  S.  W.  542 ;  Schouler,  Dom. 
Rel.  §  251,  p.  346;  Legate  v.  Legate^ 
87  Tex.  252,  28  S.  W.  281. 

In  an  early  case  in  Massachusetts, 
it  was  contended  that  upon  a  minor 
acquiring  a  right,  as  against  his 
father,  to  apply  his  own  earnings  to 
the  support  of  one  whom  the  minor 
had  married  with  the  father's  con- 
sent, he  also  acquired  the  right  to 
fix  the  residence  of  himself  and  fam- 
ily. But  the  supreme  court  of 
Massachusetts  held  that  the  laws  of 
that  state  recognized  no  such  conse- 
quences of  emancipation,  saying: 
"But  it  [emancipation]  did  not  give 
him  [the  minor]  a  capacity  to  make 
binding  contracts,  beyond  other  in- 
fants; or  any  political  or  municipal 
rights,  which  do  not  belong  by  law 
to  minors."  Taunton  v.  Plymouth,. 
15  Mass.  203. 

To  the  same  effect  is  Jacobs,  Dom- 
icil,  §§  229,  231. 

In  order  for  a  minor  in  Texas  to 
be  relieved  of  the  disabilities  im- 
posed on  him  by  law,  with  respect 
to  domicil,  for  his  own  special  pro- 
tection, the  statu- 
tory method  for  the  S'Srj^rw 'iS 
removal  of  his  dis-  '^ShoS?'*" 
abilities  must  be 
pursued.  Vernon's  Sayles'a  Tex. 
Civ.  Stat.  art.  5947.  There  is  au- 
thority for  the  proposition  that, 
even  where  the  proceedings  to  re- 
move a  minor's  disabilities,  as  in 
Texas,  are  held  to  be  special,  and 
not  to  be  supported  by  the  presump- 
tions which  usually  uphold  judicial 
proceedings,  yet  the  recital  of  facts 
on  the  face  of  the  proceedings,  which 
sustain  the  jurisdiction,  cannot  be 
collaterally  impeached.  Young  v, 
Hiner,  supra ;  Hindman  v.  O'Connor, 
54  Ark.  627,  13  L.R.A.  490,  16  S. 
W.  1052.  But  the  conclusions  we 
have  reached  render  it  unnecessary 
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for  us  to  determine  the  correctness  Court  of  Civil  Appeals  be  reverseii, 

of  this  proposition.  &nd  that  judgznent  be  here  ren- 

It  is  ordered  that  the  judgments  plaintiff  in  error, 

of  the  District  Court  and  of  the      Petition  for  rehearing  denied. 
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affecting  ri^t  of  mSunt  to  chang*  'V*—^  or 
MttUment. 


I.  Scope  and  tntrodaetioii,  949. 
II.  DomicO, 

ni.  Panp«r  letUflmeiit,  960. 

/.  Scope  and  toerodweHon. 

Tho  present  annotation  is  confined 
to  cases  of  emancipation  by  the  parent 
or  parents  of  a  minor  child,  and  th.ere- 
fore  does  not  include  decisions  where 
the  emancipation  was  by  circum- 
stances, such,  for  instance,  as  the 
death  of  the  parents,  etc. 

Both  domicil  and  pauper-settlement 
esses  have  been  included,  althoui^  as 
sabsequently  shown,  they  are  general- 
ly distinctive. 

As  to  approximation  to  maturity  as 
affecting  rule  that  an  infant  cannot 
change  bis  domicil,  see  annotation  to 
Bjomquist  v.  Boston  &  A«  IL  Co.  post, 
958. 

M.  Domiea. 

The  universally  recognized  rule  is 
that  a  domicil  once  acquired  is  pre- 
sumed to  have  continued  the  same  un- 
til a  new  one  is  acquired,  that  to  effect 
a  change  of  domicil  an  intent  must  be 
otabltshed,  and  that  a  minor,  being 
non  sui  juris,  is  legally  incapable  of 
forming  such  an  intent  Then  arises 
the  question  of  the  effect  of  emancipa- 
tion of  the  minor  by  the  parent,  or,  in 
other  words,  whetiier  or  not  emancipa- 
tion removes  the  incapacity  of  the  in- 
fant as  regards  his  right  to  choose  a 
domicil  for  himself.  A  leading  text- 
writer  has  said  that  emancipation,  in 
the  law  of  infancy,  generally  signifies 
the  release  of  the  infant  from  paren- 
tal dominance  or  control,  so  far,  at 
least,  as  to  legally  entitle  him  to  his 
own  time  and  earnings,  and  to  sue 
for  and  recover  such  earnings  in  his 
own  name  and  right,  and  for  wrongs 
interfering  with  his  earning  capacity 
or  opportunities  (Spencer,  Dom.  Rel. 


§  475),  from  which  It  would  seem  that 
emancipation  is  limited  to  matters  re- 
lating to  services  and  earnings. 

In  keeping  with  this  conclusion  and 
definition,  as  well  as  with  the  above- 
stated  general  rule,  is  the  decision  in 
the  reported  case  (Gulf,  C.  &  S.  F.  R. 
Co  V.  Lemons,  ante,  943)  to  the  effect 
that  an  emancipation  by  a  parent,  ef- 
fected by  allowing  his  minor  son  to 
labor  and  live  away  from  home  and  to 
retain  his  earnings,  does  not  remove 
the  disabilities  of  minority  except  as 
to  the  father's  interest  in  and  control 
over  such  labor  and  earnings,  where- 
fore  the  emancipation  does  not  affect 
the  domicil  of  the  infant  or  give  him 
the  right  to  change  it. 

And  again  in  Delaware,  L.  &  W.  R. 
Co.  V.  Fetrowsky  (1918)  162  a  C.  A. 
670,  250  Fed.  654,  writ  of  certiorari 
denied  in  (1918)  247  U.  S.  608,  62  U 
ed.  1241,  38  Sup.  Ct.  Rep.  427,  In  an- 
swering the  question,  "Does  emancipa- 
tion confer  upon  the  child  a  right  to 
choose  his  own  domicil?"  the  court  ap- 
plied the  rule  that  emancipation  mere- 
ly relates  to  wages  and  earnings,  and 
held  that  an  emancipated  minor  could 
not  acquire  a  new  domicil. 

And  that  under  statutes  providing 
that  the  domicil  of  a  minor  is  that  of 
his  father,  if  alive,  unless  he  has  vol- 
untarily relinquished  his  parental  con- 
trol to  "some  other  person,*'  a  change 
of  domicil  does  not  result  from  a 
minor's  leaving  the  parental  abode  by 
consent  of  his  father  and  going  into 
another  county  to  live  in  order  to  be* 
convenient  to  a  partnership  business 
which  auch  minor  conducts  in  his  own 
name  for  himself  and  his  father,  was 
the  holding  in  Jackson  v.  Southern 
Flour  &  Grain  Co.  (1917)  146  Ga.  453, 
91  S.  E.  481. 

However,  in  Russell  v.  State  (1901) 
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62  Neb.  512,  87  N.  W.  344,  it  was  ex- 
pressly held  that  a  minor  who  has  been 
emancipated  by  his  parents  is  capable 
of  acquiring  a  legal  domicil  or.  resi- 
dence of  his  own.  the  court  saying  that 
such  a  case  formed  an  exception  to  the 
general  rule  that  an  infant  is  incapa- 
ble of  changing  his  domicil.  But  in 
this  connection  it  is  worthy  of  note 
that  the  court,  as  its  sole  authority  for 
the  ruling,  cited  "10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  31,  note  and  cases  there 
cited."  The  cases  there  cited,  however, 
as  the  note  to  text  shows,  are  a  few 
early  cases  upon  the  question  of  the 
right  of  an  emancipated  minor  to  gain 
a  "settlement"  of  his  own  as  a  pauper 
under  "Poor  Laws,"  that  are  dependent 
upon  peculiar  statutory  provisions 
which  clearly  distingush  them  from 
the  general  question  of  domicil  of  in- 
fants. For  a  case  which  expressly 
points  out  the  distinction  between 
"domicil"  and  "settlement"  caaes.  see 
D^ware.  L.  &  W.  R.  Co.  v.  Petrowsky 
(Fed.)  supra. 

III.  Pauper  Bettlement. 

As  before  stated,  the  adjudications 
upon  the  question  of  the  effect  of  the 
emancipation  of  a  minor  by  a  parent, 
upon  the  right  of  the  former  to  ac- 
quire for  himself  a  poor  settlement* 
turn  upon  the  peculiar  statutes  which 
define  the  rights  of  infant  paupers, 
and  generally  make  settlements  de< 
pendent  upon  the  time  of  residence, 
which  is  not  an  element  in  acquiring 
a  domicil. 

In  Iowa,  under  statutes  providing 
that  a  person,  having  attained  major- 
ity, may  gain  a  settlement  in  the  coun- 
ty of  his  residence,  and  that  legitimate 
minor  children  follow  and  have  the 
settlement  of  their  fattier,  etc.  but 
containing  no  provision  relating  spe- 
cifically to  emancipated  minors,  it  has 
been  held  that  a  legitimate  minor  child 
who  has  been  emancipated  by  agree- 
ment with  his  father  cannot  acquire  by 
'residence  a  settlement  independent  of 
that  of  his  father.  Clay  County  v. 
Palo  Alto  County  (1891)  82  Iowa.  626. 
48  N.  W.  1063.  The  court  said  that 
"while  a  minor,  emancipated,  may  have 
some  additional  rights  or  privileges, 
he  does  not  from  that  fact  alone  attain 
his  majority." 


And  in  Maine,  under  a  statutory  pro- 
vision (Rev.  Stat.  chap.  24.  §  1)  that 
"a  person  of  age"  and  "having  his 
home  in  a  town  for  five  successive 
years**  thereby  acquires  a  settlement, 
the  rule  is  that  an  emancipated  minor 
cannot  acquire  a  settlement  by  hav- 
ing his  home  in  any  particular  town 
for  five  years.  Veasie  v.  Machias 
(1861)  49  Me.  105;  North  Yarmouth 
V.  Portland  (1881)  73  Me.  108;  Brooks- 
ville  V.  Bucksport  (1882)  73  Me.  Ill; 
Thomaston  v.  Greenbush  (1909)  106 
Me.  242.  76  Atl.  690;  Bangor  v.  Veazie 
(1914)  111  Me.  371,  89  Atl.  193,  Nor 
can  any  of  the  years  of  his  residence 
while  under  age  be  tacked  to  those 
after  age  to  make  up  the  requisite  five. 
Veazie  v.  Machias  and  North  Yar- 
mouth V.  Portland  (Me.)  supra. 

But  under  some  modes  and  condi- 
tions prescribed  by  statute  for  acquir- 
ing a  settlement,  an  emancipated  pau- 
per may  acquire  a  settlement  in  faU 
own  right. 

Thus,  in  Maine,  under  the  provisions 
of  the  Act  of  1821,  chap.  122,  §  2,  that 
"any  person  resident  in  any  town  at 
the  date  of  the  passage  of  this  act,** 
who  had  not  within  a  specified  time 
received  supplies  therefrom  as  a  pau- 
per, "shall  be  deemed  to  have  a  settle- 
ment in  the  town  where  he  then  dwells 
and  has  his  home.*'  it  has  been  held 
that  a  minor  emancipated  by  his  par- 
ents is  capable  of  gaining  a  settlement 
during  his  minori^.  Lubec  v.  East- 
port  (1824)  3  Me.  220;  Wells  v.  Kenne- 
bunk  (1831)  8  Me.  200;  Portland  v. 
New  Gloucester  (1840)  16  Me.  427. 

So.  in  New  Hampshire,  under  Rev. 
Stat.  chap.  65,  §  1,  which  provided  that 
"upon  the  division  of  any  town  any 
person  having  his  settlattcnt  tiierein 
shall  thereafter  have  his  settlement  in 
that  town  in  which  his  last  dwelling 
place  shall  have  been,'*  it  has  been 
held  that  an  emancipated  minor,  hav- 
ing a  dwelling  place  in  a  different  part 
of  town  from  that  of  his  parents,  ac- 
quired a  new  and  different  settlement 
when  such  parts  of  tiie  town  were 
divided.  This  conclusion,  it  was  point- 
ed out,  was  the  result  of  the  statute, 
as  it  was  not  claimed  that  the  minor 
had  gained  a  settlement  by  his  own 
act. 
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And  in  Dennysville  v.  •  Treseott 
(1849)  30  Me.  470»  where  an  eman- 
cipated pauper  was  not  a  resident  of 
T.  at  the  time  of  its  incorporation,  it 
was  said  that  he  did  not  follow  the 
settlement  of  his  parent  (because 
emancipated),  which  was  in  T.  because 
of  residence  there  at  the  time  it  was 
iDCorporated,  but  was  '*to  be  regarded 
in  the  same  manner  as  if  he  had  been 
twenty-one  years  of  age/'  bo  that,  if  he 
had  no  settlement  in  the  state,  .the 
town  in  which  he  fell  into  distress 
would  be  bound  to  support  him. 

And  generally,  to  the  effect  that  an 
emancipated  minor  may  gain  a  settle- 
ment for  himself,  see  Washington  v. 
Beaver  (1842)  3  Watts  &  S.  (Pa.) 


and  Rex  v.  Witton  (1789)  3  T.  R.  365. 
100  Eng.  Reprint,  617,  1  Revised  Rep. 
717. 

However,  in  Brooksville  v.  Bucks- 
port  (1882)  73  Me.  Ill,  the  court  said: 
"It  has  frequently  been  said,  speaking 
generally,  that  a  minor  who  has  been 
emancipated  may  acquire  a  legal  set- 
tlement in  his  own  right,  and  the 
statement,  without  qualification,  is 
misleading.  He  may  acquire  a  settle- 
ment in  his  own  right  under  certain 
modes  and  conditions,  but  not  in  all 
the  modes  prescribed  by  statute." 
And  see  Taunton  v.  Plymouth  (1818) 
15  Mass.  203,  as  quoted  iii  the  reported 
case  (Gulp,  C.  ft  S.  F.  R.  Co.  v.  Lem- 
ons, ante,  943).  G.  J.  C. 


CHARLES  J.  BJORNQUIST,  by  Next  Friend,  Flff.  in  Err., 

V. 

BOSTON  &  ALBANY  RAILROAD  COMPANY. 

VnUed  States  Circuit  Court  of  Appeals,  First  0<rouJt  — ^une  91,  lOSS* 

(163  C.  C.  A.  179,  260  Fed.  929.) 

Dmnidl  —  change  by  minor. 

1.  An  orphan  minor  whose  grandparents  are  dead,  and  who  has  arrived 
at  years  of  discretioA,  may  change  his  domicil. 

[See  note  on  this  question  beginning  on  page  958.] 


A^eal  —  failure  to  plead  in  abate- 
ment —  effect  of  admiBBitma  of  evi- 
doice. 

2.  Although  a  plea  in  abatement  is 
necessary  to  raise  the  question  of  jur- 
isdiction, the  appellate  court  may 
consider  the  question  if  evidence  re- 
lating to  it  was  admitted,  although  no 
plea  in  abatement  was  filed. 
Evidence  —  burden  of  proof  —  want 

ot  jurisdiction. 

3.  Where  plaintiff  in  a  Federal  case 
alleges  in  his  declaration  all  the  facts 
essential  to  Federal  jurisdiction,  the 
burden  of  proof  is  on  defendant  deny- 
ing sQch  jurisdiction  to  establish  facts 
shoving  want  of  jurisdiction. 
Infant  —  change  of  domiciL 

4.  Crenerally,  a  minor  is  incapable 
of  changing  his  domicil  and  acquir- 
ing a  new  one  during  his  minorify. 

[Sec  9  R.  C.  L.  547.] 
Jurisdiction  —  evidence  —  domiciL 

5.  Domicil  is  the  test  of  citizenship 
for  the  purpose  of  jurisdiction  of  the 
courts  of  the  United  States. 

[See  7  B.  a  L.  1036.] 


Railroad  —  duty  to  trespasser. 

6.  In  Hassaehusetts,  a  railroad 
company  owes  a  trespasser  on  its 

train  only  the  duty  of  refraining  from 
wilfully,  recklessly,  or  wantonly  ex- 
posing him  to  injury. 

[See  22  R.  C.  L.  924.] 
—  injury  to  trespasser  —  liaUlity. 

7.  A  railroad  company  is  liable  for 
injury  to  a  boy  trespassing  on  its 
train,  who  is  caused  to  fall  from  it  by 
fright  at  ^e  threats  and  conduct  of  a 
trainman. 

[See  22  R.  C.  L.  927,  928.] 

Trial  —  question  for  Jury  —  wilful 
negligence. 

8.  The  question  of  wilful  negligence 
in  an  action  for  forcing  a  boy  off  a 
moving  train  is  for  the  jury,  where 
reasonable  men  might  differ  on  the 
questions  whether  the  trainman  who 
pushed  the  boy  off  the  train  was  act- 
ing within  the  scope  of  his  authority 
and  whether  the  injury  was  the  direct 
result  of  such  conduct. 
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Master  and  serrant  —  aothority  of 

trainman. 

9.  A  trainman  who  is  the  sole  repre- 
sentative of  the  railroad  company 
upon  a  section  of  a  train  making  a 
flying  switch  may  be  found  to  have  au- 
thority to  remove  trespassers  from  the 
train. 


Trial  —  jiuy  —  cause  of  fall  froai 

train. 

10.  The  jury  must  determine  wheth- 
er or  not  the  fall  of  a  trespassing  boy 
from  a  moving  train  was  caused  by 
the  threats  and  attitude  of  a  trainman 
rather  tiian  his  own  volition. 


Ebrob  to  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts  (Morton,  J.)  to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  .for  personal  injuries,  alleged  to 
have  been  caused  by  the  negligence  of  defendant  and  its  servants.  Jvdg- 
ment  vacated  and  verdict  set  aside,  ^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Bingham  and  John-    son,  55  Me.  55;  Thomaston  v.  Green- 


son,  Circuit  Judges,  and  Hale,  District 
Judge. 

Messrs.  Bernard  J.  Eillion,  Charles 
Toye,  and  Samuel  A.  Fuller,  for  plain- 

tiif  in  error: 

There  has  been,  at  the  time  of  the  in- 
stitution of  this  suit,  a  change  in  the 
"citizenship"  of  the  plaintiff,  he  hav- 
ing arrived  at  the  age  of  discretion, 
being  nineteen  years  of  age. 

Kex  V.  Roach,  6  T.  R.  247,  101  Eng. 
Reprint,  636,  3  Revised  Rep.  169;  Rex 
V.  Walpole  St.  Peter's,  Burr.  Sett  Cas. 
638;  Rex  v.  Offchurch,  3  T.  R.  114,  100 
Eng.  Reprint,  484;  Rex  v.  Witton  cum 
Twambrookes,  S  T.  R.  365,  100  Eng. 
Reprint,  617;  Rex  v.  CoUingboum 
Duels.  4  T.  R.  199,  100  Eng.  Reprint, 
972;  Fremont  v.  Sandown,  56  N.  H. 
300;  Tunbridge  v.  Eden,  89  Vt  17; 
Porter  v.  Powell,  79  Iowa,  161,  7 
L.R.A.  176,  18  Am.  St.  Rep.  363,  44  N. 
W.  295;  Alexandria  v.  Bethlehem,  16 
N.  J.  L.  119,  31  Am.  Dec.  229;  Re 
Dunavant,  96  Fed.  542;  Russell  v. 
State,  62  Neb.  512.  87  N.  W.  844; 
Lamar  v.  Micou,  114  U.  S.  219,  29  L. 
ed.  94,  5  Sup,  Ct.  Rep.  857;  Rex  v. 
Greenhill.  4  Ad.  &  £1.  624,  111  Eng. 
Reprint.  922.  6  Nev.  &  M.  244;  Com.  v. 
Graham.  157  Mass.  73, 16  L.R.A.  678,  34 
Am.  St.  Rep.  265, 31  N.  E.  706;  Potlnger 
v.  Wightman,  3  Meriv.  67,  36  Eng.  Re- 
print, 26,  17  Revised  Rep.  20;  John- 
stone v.  Seattle,  10  Clark  &  F.  138, 
8  Eng.  Reprint,  693;  Holyoke  v.  Has- 
kins,  5  Pick.  20,  16  Am.  Dec.  372; 
Cutts  v.  Haskins.  9  Mass.  643;  Guyer 
v.  O'Daniel,  1  Binn.  349,  note;  Upton 
V.  Northbridge,  15  Mass.  239;  School 
Directors  v.  James.  2  Watts  &  S.  568, 
37  Am.  Dec.  525;  Milliken  v.  Pratt,  126 
Mass.  374,  28  Am.  Rep.  241;  Macpher- 
son.  Infants,  579;  Stephens  v.  M'Far- 
land,  8  Ir.  Eq.  Rep.  444;  Woolridge  v. 
McKenna  (C.  C.)  8  Fed.  650;  Lubec  v. 
Eastport,  3  Me.  220;  Monroe  v.  Jack- 


bush,  106  Me.  242,  76  Atl.  690;  Lowell 
V.  Newport,  66  Me.  78;  Watertown  v. 
Greaves.  56  L.R.A.  865,  50  C.  C.  A.  172, 
112  Fed.  183;  Williamson  v.  Osenton. 
232  U.  S.  619,  58  L.  ed.  758.  34  Sup.  Ct. 
Rep.  442. 

From  the  testimony,  the  jury  would 
have  been  justified  in  finding  that  the 
brakeman  acted  with  such  a  wilful  and 
wanton  disregard  of  human  life  and 
personal  safety  as  would  make  the  de- 
fendant liable  to  the  plaintiff,  even 
though  he  was  a  trespasser,  and,  on 
the  evidence,  this  was  a  question  of 
fact  for  the  jury,  and  not  one  of  law 
for  the  court. 

Albert  v.  Boston  Elev.  R.  Co.  18S 
Mass.  210,  70  N.  E.  62;  Ansteth  v.  Buf- 
falo R.  Co.  145  N.  Y.  211,  45  Am.  St. 
Rep.  607.  39  N.  E.  708,  5  Am.  Neg.  Caa. 
382;  McKeon  v.  New  York.  N.  H.  &  H, 
R.  Co.  183  Mass.  271,  97  Am.  St.  Rep. 
437,  67  N.  E.  329,  14  Am.  Neg,  Rep. 
74 ;  Lovett  v.  Salem  &  S.  D.  R.  Co.  9 
Allen,  657,  8  Am.  Neg.  Cas.  754;  Dog- 
gett  V.  Chicago,  B.  &  Q.  R.  Co.  134 
Iowa,  690,  13  L.R.A.(N.S.)  364,  112  N. 
W.  171,  13  Ann.  Cas.  588;  Chicago, 
M.  &  St  P.  R.  Co.  V.  West,  125  111.  320. 
8  Am.  St.  Rep.  380, 17  N.  E.  788,  2  Am. 
Neg.  Cas.  672;  Kline  v.  Central  P.  R. 
Co.  37  Gal.  400,  99  Am.  Dec.  282, 8  Am. 
Neg.  Cas.  68;  Benton  v.  Chicago,  R.  I. 
&  F.  R.  Co.  56  Iowa,  496,  8  N.  W.  330, 
3  Am.  Neg.  Cas.  349;  Illinois  C.  R.  Co. 
V.  Brown,  —  Miss.  — ,  39  So.  531; 
Kansas  City,  Ft  S.  &  G.  R.  Co.  v. 
Kelly,  36  Kan.  665,  59  Am.  Rep.  696, 
14  Pac.  172.  8  Am.  Neg.  Caa.  437; 
Enright  v.  Pittsburg  Junction  R.  Co. 
198  Pa.  166.  53  I4.R.A.  330.  82  Am.  St 
Rep.  795,  47  Atl.  938,  9  Am.  Neg.  Rep. 
364;  Texas  &  P.  R.  Co.  v.  Mother.  5 
Tex.  Civ.  App.  87,  24  S.  W.  79;  Hous- 
ton &  T.  C.  R.  Co.  V.  Grigsby,  18  Tex. 
Civ.  App.  639,  35  S.  W.  815,  36  S.  W. 
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496;  Texas  &  N.  0.  R.  Co.  v.  Buch, 
-  Tex.  Civ.  App.  — ,  102  S  W.  124; 
Biddle  V.  Hestonville,  M.  &  F.  Pass. 
R.  Co.  112  Pa.  551»  4  Atl.  486;  Heston- 
Tille,  M.  &  F.  Pass.  B.  Go.  v.  Biddle, 
1  Monaghan  (Pa.)  653,  16  Atl.  488; 
Pierce  v.  North  Carolina  R.  Co.  124  N. 
C.  83.  44  L.R.A.  816,  32  S.  E.  399; 
Thompson  t.  Yazoo  &  M.  Valley  R.  Co. 
72  Miss.  715. 17  So.  229. 

Messrs.  George  L.  Mayberry,  George 
P.  Fnrber,  and  Lowell  A.  Hayberry, 
for  defendants : 

The  decision  of  the  state  court 
ihould  be  followed. 

Bjomquiat  v.  Boston  &  A.  R.  Co.  186 
Mass.  130,  102  Am.  St.  Rep.  832.  70 
N.  E.  63;  Albert  v.  Boston  Elev.  R.  Co. 
185  Mass.  210,  70  N.  E.  52;  Massell  v. 
Boston  Elev.  R.  Co.  191  Mass.  491, 
78  N.  E.  108;  Antemoltz  v.  New  York, 
N.  H.  &  H.  R.  Go.  193  Mass.  642,  79 
N.  E.  789;  Lebov  v.  Consolidated  R. 
Co.  203  Mass.  380,  26  L.R.A.(N.S.) 
265,  89  N.  £.  646;  Shelly  v.  Boston 
Elev.  R.  Go.  211  Mass.  516,  98  N.  E. 
576;  Eallio  v.  Worcester  Consol.  Street 
B.  Co.  222  Mass.  121.  109  N.  E.  814; 
Pl&nz  V.  Boston  &  A.  R.  Co.  157  Mass. 
877,  17  L.R.A.  835,  32  N.  E.  356;  Mug- 
ford  V.  Boston  &  M.  R.  Co.  173  Mass. 
10,  52  N.  E.  1078,  6  Am.  Neg.  Rep.  611 ; 
New  York  C.  &  H.  R.  R.  Co.  v.  Price. 
16  L.R.A.(N.S.)  1108.  86  C.  G.  A.  602. 
169  Fed.  330. 

It  was  necessary  for  the  plaintiff 
to  introduce  evidence  tending  to  show 
that  the  person  who  ordered  the  plain- 
tiff to  get  oft  the  car  was  acting  with- 
in the  scope  of  his  authority. 

Corcoran  v.  Concord  &  M.  R.  Co,  6 
G.  C.  A.  281.  6  U.  S.  App.  463.  66  Fed. 
1014;  Harrington  v.  Boston  &  M.  R. 
Co.  213  Mass.  338, 46  L.R.A.  (N.S.)  813, 
100  N,  E.  606,  Ann.  Gas.  1914A,  597; 
Marion  v.  Chicago.  R.  I.  &  P.  R.  Co. 
59  Iowa,  428,  44  Am.  Rep.  687;  Farber 
V.  Missouri  P.  R.  Co.  116  Mo.  81,  20 
LR.A.  350,  22  S.  W.  631,  8  Am.  Neg. 
Gas.  475;  Towanda  Coal  Co.  v.  Hee- 
man,  86  Pa.  418;  Chesapeake  &  0.  R. 
Co.  V.  Anderson,  93  Va.  650,  25  S.  E. 
947,  8  Am.  Neg.  Cas.  651;  Interna- 
tional &  G.  N.  R.  Co.  V.  Anderson,  82 
Tex.  516,  27  Am.  St.  Rep.  902,  17  S.  W. 
1039;  Bess  v.  Chesapeake  &  0.  R.  Co. 
35  W.  Va.  492,  29  Am.  St.  Rep.  820, 
14  S.  E.  234,  7  Am.  Neg.  Cas.  126; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Brackman, 
78  111.  App.  141 ;  Lake  Shore  &  M.  S. 
R.  Co.  V.  Peterson,  144  Ind.  214,  42  N. 
E.  480;  Illinois  C.  R.  Co.  v.  King,  179 
111.  91.  70  Am.  St.  Rep.  93,  53  N.  E. 
552. 


Plaintiff  offered  no  evidence  which 
would  warrant  a  finding  that  he  was 
a  citizen  of  Maine  at  the  time  this  ac- 
tion was  brought. 

Lindsay-Britton  Live  Stock  Go.  v. 
Justice,  111  C.  C.  A.  625,  191  Fed.  163; 
Roberts  v.  Lewis.  144  U.  S.  653.  36  L. 
ed.  579,  12  Sup.  Ct.  Rep.  781;  Chicago, 
B.  &  Q.  R.  Co.  v.  Willard.  220  U.  3.  413, 
66  L.  ed.  621,  31  Sup.  Ct.  Rep.  460; 
Voss  V.  Neineber,  68  Fed.  947;  Wool- 
ridge  V.  McKenna,  8  Fed.  668 ;  Toledo 
Traction  Co.  v.  Cameron,  69  C.  C.  A. 
28.  137  Fed.  48;  United  States  v.  Wong 
Kim  Ark,  169  U.  S:  649.  42  L.  ed.  890. 
18  Sup.  Ct.  Rep.  456;  Lamar  v. 
Micou.  112  U.  S.  462.  28  L.  ed.  761.  6 
Sup.  Ct  Rep.  221;  Dedham  v.  Natick, 
16  Mass.  136;  Freetown  v.  Taunton,  16 
Mass.  52. 

Bingham,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  ia  an  action  of  tort  for  per- 
sonal injuries  sustained  hy  the 
plaintiff  through  the  alleged  wilful, 
reckless,  and  wanton  conduct  of  the 
defendant,  its  agents,  and  servants. 

The  defendant  filed  a  plea  in- 
abatement,  setting  forth  the  pen- 
dency of  a  prior  suit  for  the  same 
cause  of  action  in  the  superior 
court  for  the  county  of  Suffolk  and 
commonwealth  of  Massachusetts. 
It  also  filed  an  answer,  denying  each 
and  every  allegation  of  the  plain- 
tiff's writ  and  declaration,  and  each 
and  every  count  thereof,  and  fur- 
ther alleged  that  the  plaintiff  was 
guilty  of  negligence  which  contrib- 
uted to  his  injury.  No  plea  in 
abatement  or  answer  in  abatement, 
setting  forth  that  the  plaintiff  was 
a  citizen  and  resident  of  Massachu- 
setts, was  filed.  Under  the  practice 
in  Massachusetts,  the  question  of 
jurisdiction  must  be  raised  either 
by  a  plea  in  abatement  or  an  answer 
in  abatement.  Rev.  Laws  1902, 
chap.  173,  §§  18.  19.  And  it  is  held 
that  a  plea  to  the  merits  waives  all 
matters  in  abatement  not  taken  in 
a  plea  or  an  answer  in  abatement. 
Craig  Silver  Co.  v.  Smith,  163  Mass. 
262,  39  N.  E.  1116.  The  plaintiff 
in  his  declaration  alleged  all  the 
facts  essential  to  Federal  jurisdic- 
tioh.  The  allegation  of  these  facts, 
prima  facie,  was  true.  If  the  de- 
fendant had  filed  a  plea  in  abate- 
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ment  or  an  answer  in  abatement,  it 
would  have  been  necessary  to  have 
averred  therein  that  the  plaintiff 

was  a  citizen  of  the  commonwealth 
of  Massachusetts,  and  under  that 
plea  the  burden  of  proof  would  have 
fallen  upon  the  defendant.  Adams 
V.  Shirk,  55  C.  C.  A.  25,  117  Fed. 
801,  895.  Evidence,  however,  relat- 
ing to  the  question  of  jurisdiction 
,  ^  ..  having  been  admit- 
fJ^pTJilT""*  ted  at  the  trial. 
SeinraS'mi.-  we  think  we  should 
■loiiB  Of  cTi-  consider  the  case 
as  thousrh  a  plea 
in  abatement  or  an  answer  in  abate- 
ment raising  the  jurisdictional  ques- 
tion had  been  filed.  The  burden  of 
proof,  however,  still  remains  on  the 
defendant  on  this  issue. 

The  decisions  in  Lindsay-Bitton 
Live  Stock  Co.  v.  Justice,  111  C.  C. 
A.  525,  191  Fed.  163,  Roberts  v. 

Lewis,  144  U.  S. 
Si^'ir^.V:     653,  36  L.  ed.  579, 

want  of  Jnrlsdlc-   12     Sup.     Ct.  Rep. 

tioa.  781,  and  Chicago,  B. 

&  Q.  R.  Co.  v.  Wniard,  220  U.  S.  413, 

55  L.  ed.  521,  31  Sup.  Ct.  Rep.  460, 
are  not  applicable,  as  the  practice 
prevailing  in  the  jurisdictions  in 
which  they  arose  differs  materially 
from  that  in  Massachusetts. 

The  accident  occurred  on  the  12th 
of  August,  1899.  The  plaintiff  was 
bom  at  Worcester,  Massachusetts, 
April  29, 1891.  He  lived  there  up  to 
the  time  of  his  mother's  death, 
when  he  moved  to  Cambridge  with 
his  father,  who  died  shortly  there- 
after. In  the  latter  place  he  lived 
with  his  uncle,  Alfred  Wiggin,  for 
about  five  years.  It  was  while  he 
was  living  in  Cambridge  that  the 
accident  occurred.  Shortly  after 
the  accident  his  uncle  moved  to  Ar- 
lington Heights,  and  the  plaintiff 
continued  to  live  with  him  until 
1910.  He  then  went  to  Maine  to 
live  with  an  aunt,  intending  to  make 
his  permanent  home  there.  He  was 
at  this  time  nineteen  years  old.  He 
remained  in  Maine  until  the  fall  of 
1912.  The  present  action  was 
brought  April  17, 1911,  while  he  was 
residing  in  that  state.  In  the  fall 
of  1912  his  aunt  and  her  husband 


left  Maine  and  moved  to  Massa- 
chusetts, and  he  returned  there 
with  them. 

In  the  district  court  the  jury  was 
directed  to  return  a  verdict  for  the 
defendant.  The  plaintiff  excepted, 
and  this  writ  of  error  was  prose- 
cuted. 

The  defendant  contends  that,  on 
the  facta  above  stated,  the  district 
court  was  without  jurisdiction  to 
entertain  the  action ;  that,  the  plain- 
tiff having  been  bom  in  Massa- 
chusetts, and  his  parents  having 
been  domiciled  there  at  the  time  of 
their  death,  his  residence  and  domi- 
cil  continued  during  his  minority  to 
be  in  Massachusetts,  notwithstand- 
ing his  removal  to  Maine,  and,  the 
action  having  been  brought  before 
he  reached  hie  majority,  the  req- 
uisite diversity  of  citizenship  was 
wanting  to  confer  jurisdiction  on 
the  district  court. 

It  is  undoubtedly  true  that  the 
general  rule  is  that  a  minor  is  in- 
capable of  changing  his  domicil  and 
acquiring  a  new  one 
during  his  minor-  S'S^^gi?^ 
ity ;  that  he  has  the 
domicit  of  his  father,  if  living,  and, 
if  he  is  dead,  that  of  the  mother 
(Lamar  v.  Micou,  112  U.  S.  452,  28 
L.  ed.  761,  5  Sup.  Ct.  Rep.  221) ; 
that,  if  both  father  and  mother  are 
dead,  by  taking  up  his  residence 
with  his  grandfather,  or,  if  he  is 
dead,  with  his  grandmother,  he  may, 
in  that  way,  acquire  a  domicil  (Ia- 
marv.  Micou,  114  U.  S.  218,  222,  29 
L.  ed.  94,  95,  5  Sup.  Ct.  Rep.  857). 

The  reason  stated  for  the  general 
rule  is  that  a  minor  is  non  sui  juris, 
which  no  doubt,  as  here  applied, 
means  that  a  person  who  is  under 
the  power  and  authority  of  another 
possesses  no  right  to  choose  a  domi- 
cil. Hart  V.  Lindsey,  17  N.  H.  235, 
48  Am.  Dec.  597.  Under  the  com- 
mon law  the  father  is  the  natural 
guardian  of  the  minor,  and  entitled 
to  his  custody  and  control  until  he 
reaches  majority;  and  the  same  is 
true  of  the  mother  (the  father  hav- 
ing died),  and,  if  she  is  dead,  of  the 
grandfather.  When  either  stands 
in  the  relation  of  natural  guardian 
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to  the  minor,  he  or  she  may  change 
the  domicil  of  the  minor  to  another 
place  within  or  without  the  state  of 
his  previous  domicil.  14  Cyc.  843, 
844.  It  would  seem,  however,  that 
this  doctrine  of  natural  guardian- 
ship has  never  been  extended  to 
UQcIe  or  aunt,  when  they  stand  as 
next  of  kin  to  the  minor.  Munday 
V.  Baldwin,  79  Ky.  121;  Hiestand 
T.  Kuna,  8  Blackf .  346,  46  Am.  Dec 
481. 

When  the  plaintiff  went  to  Maine 
he  was  nineteen  years  old.  At  that 
time  he  had  neither  father  nor 
mother,  nor,  so  far  as  appears, 
srandparents,  living.  The  uncle 
with  whom  he  had  been  living  in 
Massachusetts  was  unable  and  ap- 
parently unwilling  further  to  main- 
tain a  home  for  him.  In  this  situa- 
tion he  determined  to  go  to  Maine 
and  make  his  i)ermanent  home  there 
with  his  aunt;  and  the  question  is 
whether  a  minor  of  his  years  of  dis- 
cretion may,  under  these  circum- 
stances, acquire  a  new  domicil,  or 
Aether  he  is  restricted  to  the  domi- 
cil of  his  father  at  the  time  of  his 
death. 

None  of  the  cases  which  have 
come  to  our  attention  has  gone  to 
the  extent  of  holding  that,  under 
such  circumstances,  a  minor  who 
has  attained  years  of  discretion  may 
not  acquire  a  new  domicil.  In  all  ctf 
th^  where  it  has  been  held  that 
the  minor  may  not  acquire  a  new 
domicil  of  his  own  volition,  it  has 
appeared  that  he  was  of  immature 
years,  or  that  he  was  subject  to  the 
direction  and  control  of  a  person 
standing  in  the  position  of  a  natund 
or  statutory  guardian.  See  Glos  v. 
Sankey,  148  HI.  536,  28  L.R.A.  665, 
39  Am.  St  Rep.  196,  36  N.  E.  628 ; 
Re  Benton,  92  Iowa,  202,  54  Am.  St. 
Rep.  546,  60  N.  W.  614;  Sudler  v. 
Sudler,  49  L.R.A.(N.S.)  860,  and 
note,  121  Md.  46,  88  Atl.  26,  Ann. 
Cas.  1913E,  1191;  Churchill  v. 
Jackson,  49  L.B»A.(N.S.)  875,  and 
note,  132  Ga.  666,  64  S.  E.  691,  Ann. 
Cas.  1913E,  1203. 

In  Russell  v.  State,  62  Neb.  512, 
87  N.  W.  344,  Estler,  a  minor,  twen- 
ty years  and  five  months  old,  who 


up  to  that  time  had  had  his  domicil 
in  the  state  of  New  York,  was  eman- 
cipated by  his  father  and  went  to 
Nebraska  to  make  his  permanent 
home.  The  question  was  whether, 
having  been  emancipated  and  freed 
from  the  power  and  authority  of  his 
parents,  he  could  acquire  a  domicil 
apart  from  theirs.  The  question 
arose  in  an  indictment  for  murder. 
Having  resided  eight  months  in  Ne- 
braska, Estler  was  called  as  a  juror 
in  the  case.  He  became  of  age  Au- 
gust 21,  1900,  a  month  preceding 
the  trial.  By  §  657  of  the  Civil  Code 
of  Procedure  of  that  state  male  per- 
sons over  the  age  of  twenty-one 
years,  having  the  qualifications  of 
electors,  wore  made  competent  as 
jurymen.  To  constitute  one  a  quali- 
fied voter  he  had  to  be  twenty-one 
years  of  age  or  upwards,  and  have 
resided  in  the  state  six  months,  in 
the  county  forty  days,  and  in  the 
precinct,  township,  or  ward  ten  days. 
Comp.  Stat.  chap.  26,  §  3.  The  de- 
fendant contended  that  the  residence 
of  an  infant  is  that  of  his  parents 
or  guardian,  and  that,  as  Estier  was 
an  infant  when  he  went  to  Nebraska, 
he  was  incapable  of  changing  his 
domicil  until  he  reached  his  major- 
ity, which  was  less  than  six  months 
prior  to  his  being  called  as  a  juror. 
It  was  held  that,  having  been  eman- 
cipated by  his  parent,  he  was  capa- 
ble of  acquiring  a  legal  domicil  in 
Nebraska,  and  that,  having  reached 
the  age  of  twenty-one  years  and 
having  resided  there  more  than  six 
months  prior  to  being  called  aa  a 
juryman,  he  was  a  duly  qualified 
voter.  The  court  said:  "The  gen- 
eral rule  as  to  the  power  of  an  infant 
to  change  his  own  residence  is 
doubtless  in  harmony  with  the  con- 
tention of  defendant.  But  that  rule, 
like  many  others,  has  its  exceptions. 
A  minor  who  has  been  emancipated 
by  his  parents  is  capable  of  acquir- 
ing a  legal  domicil  or  residence  of 
his  own.  10  Am.  &  Eng.  Enc.  Law, 
2d  ed.  31,  note." 

See  also  Woolridge  v.  McKenna 
(C,  C.)  8  Fed.  650,  681-685;  Lubec 
v.  Eastport,  3  Me.  220,  222 ;  Monroe 
V.  Jackson,  55  Me.  56,  58;  Thomas- 
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ton  V.  Greenbush,  106  Me.  242,  76 
Atl.  690;  Lowell  v.  Newport,  66  Me. 
78. 

In  29  Cyc.  at  page  1675,  emanci- 
pation is  defined  as  "the  entird  sur- 
render of  all  the  parent's  right  to 
the  care,  custody,  and  earnings  of 
the  child,  as  well  as  a  renunciation 
of  parental  duties,  and  leaves  the 
child,  so  far  as  the  parent  is  con- 
cerned, free  to  act  on  its  own  re- 
sponsibility and  in  accordance  with 
its  own  will  and  pleasure,  with  the 
same  independence  as  though  he  had 
attained  majority." 

If  a  minor,  having  reached  years 
of  discretion,  on  being  emancipated, 
may  acquire  a  domicil  apart  from 
that  of  bis  parents,  it  must  be  upon 
the  theory  that,  having  been  re- 
leased from  the  power  and  author- 
Domicii-  5*        one  en- 

ekmnre  by  titled  tO  hlS  CUStody 

'*  and  control,  he  has 

the  right  to  choose  a  domicil;  and 
we  are  of  the  opinion  that,  inasmuch 
as  the  plaintiff,  when  he  went  to 
reside  with  his  aunt,  had  reached 
years  of  discretion,  and  there  was 
no  one  at  that  time  entitled  to  his 
custody  and  control  as  a  natural 
guardian  or  otherwise,  he  had  a 
right  to  choose  a  domicil  for  him- 
self. 

It  would  seem  that  we  are  further 
supported  in  this  conclusion  by  the 
fact  that  it  has  been  held  that  a 
married  woman  who  has  left  her 
husband  for  cause  may  establish  a 
domicil  apart  from  that  of  her  hus- 
band, and  acquire  citizenship  in  an- 
other state  for  the  purpose  of  Fed- 
eral jurisdiction,  such  as  will  entitle 
her  to  maintain  an  action  for  daan- 
ages.  Watertown  v.  Greaves,  56 
L.R.A.  865, 50  C.  C.  A.  172, 112  Fed. 
183;  Williamson  v.  Osenton,  232  U. 
S.  619,  68  L.  ed.  758,  34  Sup.  Ct. 
Rep.  442. 

As  domicil  is  the  test  of  citizen- 
ship for  the  purpose  of  the  jurisdic- 
tion of  the  courts  of  the  United 
States  (Poppenhauser  v.  India-Rub- 
j.H.dicfioiH-  ber  Comb  Co  (C. 
oTidence-  C.)   14  Fed.  707; 

domicil.  Dresser  v.  Edison 

Illuminating  Go.  <C.  C.)  49  Fed. 


267 ;  Woolridge  v.  McKenna,  supra) , 
and  as  we  are  of  the  opinion  that  the 
I^aintiif  acquired  a  domicil  in  Maine, 
the  requisite  citizenship  tux  Federal 
jurisdiction  appears. 

The  accident  occurred  in  Massa- 
chusetts. The  plaintiff  was  a  tres- 
passer upon  one  of  the  defendant's 
cars,  and,  according  to  the  law  of 
that  state,  the  only  duty  the  defend- 
ant owed  him  was  "to  re&ain  from 
wilfully,  recklessly,  or  wantonly  ex- 
posing him  to  injury."  Albert  v. 
Boston  Elev.  R.  Co.  185  Mass.  210, 
211,  70  N.  E.  62.  Being  a  trespass- 
er, it  owed  him  no  duty  of  protec- 
tion. "Its  servants  had  the  right 
to  remove  him  from  the  car,  but  in 
doing  so  were  required  to  subject 
him  to  no  unneces- 
sary hazwd  They 
had  no  right  to  seize 
him  and  throw  him  from  the  car 
whilst  it  was  in  motion,  or  to  so 
violently  assault  or  frighten  him  as 
to  cause  him  to  fall  from  the  car. 
In  order  to  justify  a  recovery,  the 
acts  of  the  defendant's  servant  must 
have  been  improper, 
unnecessarily  dan-  trcapamier- 
gerous,  the  proxi- 
mate  cause  of  the  injury,  and  done 
for  the  purpose  of  removing  the 
plaintiff  from  the  car."  Ansteth  v. 
Buffalo  R.  Co.  145  N.  Y.  211,  46  Anu 
St  Rep.  607,  89  N.  £.  708,  5  Am. 
Neg.  Cas.  882. 

The  defendant  contends  that 
there  was  no  evidence  from  which 
it  could  have  been  found  that  the 
plaintiff's  injury  was  due  to  the  wil- 
ful conduct  of  the  defendant  for  the 

'•eaSOnS   (1)   that  it  Trlal-,oe.t.o. 
could  not  be  found  'or  Jarr— wlUal 

that  the  trainman 
who,  in  a  threatening  manner,  or- 
dered the  plaintiff  off  the  car  was 
acting  within  the  scope  of  his  au- 
thority, or  (2)  that  the  injury  was 
the  direct  result  of  such  conduct. 
If,  on  the  evidence,  fair-minded  men 
might  differ  as  to  these  questions, 
the  case  should  have  been  submitted 
to  the  jury. 

The  plaintiff  at  the  time  of  the 
accident  was  a  little  over  eight  years 
of  age.  He  was  living  at  his  uncle's 
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home  on  Sixth  street,  in  Cambridge, 
distant  some  200  feet  or  more  from 
where  defendant's  railroad  crossed 
the  street.  There  was  a  platform 
beside  the  street  near  the  crossing. 
On  that  side  of  the  street,  and  be- 
tween it  and  the  railroad,  were  lo- 
cated the  factories  of  the  Speare  Oil 
Works,  and  beyond  the  railroad  was 
a  field  where  boys  were  accustomed 
to  play.  The  day  of  the  accident  the 
phUntiff  left  home  to  go  fishing  with 
two  other  boys,  one  of  whom  was 
about  his  age  and  the  other  some 
three  or  four  years  older.  On  their 
way  home  they  stopped  at  the  plat- 
form above  referrect  to  and  played 
tag.  On  the  side  of  the  street  op- 
posite the  platform  stood  a  train, 
consisting  of  an  engine,  two  flat 
cars,  and  s  tank  car.  The  plaintiff 
and  one  of  his  companions,  under- 
standing that  the  cars  were  to  be 
backed  across  the  street  and  down 
the  siding  to  the  Speare  Oil  Works, 
crossed  i^e  street  and  climbed  upon 
the  tank  car,  which  was  the  rear 
car  in  the  train.  In  the  center  of 
this  car  and  extending  lengthwise 
of  it  was  a  large  oil  tank,  about  the 
height  of  a  man.  The  platform  of 
the  car  extended  out  a  sufficient  dis- 
tance from  the  tank  to  afford  a  pas- 
sageway. Along  the  side  of  the  car 
was  a  rail,  and  at  the  end  of  the  car, 
or  near  there,  on  the  right  side,  fac- 
ing the  engine,  was  a  step  extend- 
ing towards  the  ground.  Whether 
the  step  was  at  the  end,  or  at  the 
side  of  the  car  near  the  end,  the  evi- 
dence fails  clearly  to  disclose.  It 
was  by  means  of  this  step  that  the 
plaintiff  climbed  upon  the  car.  After 
reaching  the  platform,  he  lay  there 
on  his  stomach,  with  his  feet  hang- 
ing over  the  end  of  the  car.  While 
in  this  position  he  saw  a  trainman 
between  the  first  and  second  cars 
pull  the  pin  and  give  a  signal  to  kick 
the  detached  cars  across  the  street, 
and  down  into  the  yard  of  the  Speare 
Oil  Works,  and  board  the  same. 
When  the  cars  had  gone  about  half- 
way down  the  yard,  the  trainman, 
who  was  then  about  the  center  of 
the  tank  car,  was  seen  coming  to- 


— jmgy  ea«»»  of 
fall  from  trala. 


ward  the  plaintiff,  shouting  at  him . 
to  get  off,  or  he  would  break  his 
neck.  The  trainman  was  a  large, 
rough-looking  man,  and  his  conduct 
so  frightened  the  plaintiff  that  he 
jumped,  and  in  doing  so  fell  under 
the  cars.  He  testified:  *'I  jumped 
right  off,  just  as  soon  as  he  hollered. 
I  didn't  think  for  a  minute,  or  do 
anything;  I  just  jumped." 

The  result  was  the  can  ran  over 
him  and  cut  off  both  his  legs.  The 
evidence  further  showed  that  the 
plaintiff  had  no  intention  of  getting 
off  the  car  until  it  stopped,  which  it 
was  soon  to  do,  and  that  it  was  go- 
ing at  a  pretty  good  speed  at  the 
time.  No  one  but  the  trainman  was 
in  charge  of  the  cars  after  they 
were  kicked  across  the  street 

We  think  that,  in  view  of  the  im- 
mature age  of  the  plaintiff  and  the 
conduct  of  the  trainman  in  going 
towards  him  and  threatening  to 
break  his  neck  if  he 
did  not  get  off,  it 
was  for  tihe  jury  to 
say  whether  the  plaintiff's  action, 
under  the  circumstances,  was  not 
due  to  restraint  in-  „^ 
duced  by  fear  rath-  •mtkonty 
er  than  his  own  voli-  *' 
tion,  and  that,  as  no  one  but  the 
trainman  was  in  charge  of  the  cars 
after  they  were  kicked  across  the 
street,  it  could  also  be  found  that 
he  was  acting  within  the  scope  of 
his  authority. 

It  is  not  the  province  of  the  tourt 
to  determine  questions  of  fact  that 
properly  should  be  submitted  to  a 
jury,  and,  being  of  the  opinion  that 
the  evidence  presented  such  ques- 
tions, the  court  erred  in  directing  a 
verdict  for  the  defendant. 

The  judgment  of  the  District 
Court  is  vacated,  the  verdict  set 
aside,  and  the  case  ia  remanded  to 
that  court  for  further  proceedings 
not  inconsistent  with  this  opinion, 
with  costs  to  the  plaintiff  in  error. 

Petition  for  a  writ  of  certiorari 
denied  by  the  Supreme  Court  of  the 
United  States,  October  28, 1918,  248 
U.  S.  573,  63  L.  ed.  427,  39  Sup.  Ct. 
Rep,  11. 
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ANNOTATION. 


Approxbnation  to  matority  ai  itf  acting  the  nde  that  an  i 

hit  ri<miiril. 


mfiwt  cannot  doqie 


As  the  title  suggests,  the  note  pre- 
supposes the  general  rule,  which  is 
well  settled,  that  an  infant  cannot 
change  his  domicil  of  his  own  volition 
(9  R.  C.  L.  p.  647),  and  considers  sim- 
ply the  effect  upon  tliat  rule  of  the  in- 
fant's approxiniation  to  maturity,  in 
connection  with  the  other  circum- 
stances bearing  upon  the  question. 
The  annotation  is  confined  strictly  to 
the  question  of  domicil,  and  does  not 
purport  to  cover  the  question  of  the 
settlement  of  an  infant  pauper,  which, 
as  'subsequently  pointeid  out,  is  dis- 
tinctive. 

In  the  reported  case  (Bjornqutst 
V.  Boston  &  A.  R.  Co.  ante,  951),  the 
circuit  court  of  appeals,  first  circuit, 
expressly  laid  down  the  rule  that  an 
orphan  minor,  having  reached  years 
of  discretion  (nineteen  in  this  in- 
stance) and  having  no  grandparents 
or  statutory  guardian,  may  change  his 
domicil  from  that  of  his  deceased  par- 
ents to  another  state  so  as  to  confer 
Federal  j  urisdiction  in  a  personal 
injury  action.  In  reaching  this  con- 
clusion the  court  recognized  the  gen- 
eral rule  that  a  minor  is  incapable 
of  changing  his  domicil  and  acquiring 
a  new  one  during  his  minority,  and 
the  reason  therefor,  namely,  that  a 
minor  is  non  sui  juris,  but  held  that 
such  reason,  "as  here  applied,  means 
that  a  person  who  is  under  the  power 
and  authority  of  another  possesses  no 
right  to  choose  a  domicil/'  and  con- 
sequently that  since  ^e  minor  in 
question  had  arrived  at  years  of  dis- 
cretion, and  was  under  no  one's  con- 
trol, he  could  change  his  domicil  for 
the  purpose  above  mentioned.  It  is 
worthy  of  note,  however,  that  the 
court  placed  considerable  reliance  up- 
on the  case  of  Russell  v.  State  (1901) 
62  Neb.  612,  87  N.  W.  344,  wherein 
the  court  ruled  that  ftn  emancipated 
minor,  twenty  years  and  five  months 
old,  could  changre  his  domicil.  But, 
as  shown  in  the  annotation  to  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Lemons,  ante,  949, 


upon  the  question  of  emancipation  by 
parent  as  affecting  the  right  of  in- 
fant to  change  domicil  or  settlement, 
the  decision  in  the  Russell  Case  was 
based  entirely  upon  pauper  settlement 
cases,  which  are  distinctive  because 
controlled  by  express  statutory  provi- 
sions. This  distinction  has  also  been 
pointed  out  by  the  United  States  cir- 
cuit court  of  appeals,  second  circuit, 
in  Delaware,  L.  &  W.  R.  Co.  v.  Petrow- 
sky  (1918)  162  C.  C.  A.  670,  250  Fed. 
654,  certiorari  denied  in  (1918)  247 
U.  S.  508,  62  L.  ed.  1241,  38  Sup.  Ct. 
Rep.  427,  wherein  the  court,  in  con- 
sidering the  status  of  an  infant  six- 
teen years  old,  arrived  at  a  conclu- 
sion contrary  to  that  in  the  Nebraska 
case  of  Russell  v.  State,  supra.  How- 
ever, if  we  regard  an  orphan  minor 
who  has  arrived  at  the  age  of  dis- 
cretion and  has  no  legal  or  natural 
guardian,  as  upon  the  same  footing 
as  an  emancipated  minor,  and  accept 
Spencer's  definition  of  emancipation 
as  given  in  §  476  of  his  work  on  Do- 
mestic Relations,  we  find  justification 
for  the  dedsion  in  the  Bjobnquist 
Case,  provided  the  rule  there  laid 
down  be  confined  strictly  to  the  facts 
of  the  case.  The  definition  referred 
to  is  to  the  effect  that  emancipation, 
in  the  law  of  infancy,  generally  sig- 
nifies the  release  of  the  infant  from 
parental  dominance  or  control,  so  far,, 
at  least,  as  to  legally  entitle  him  to  hia 
own  time  and  earnings,  and  to  sue 
for  and  recover  such  earnings  in  his 
own  name  and  right,  "and  for  wrongs 
interfering  with  his  earning  capacity 
or  opportunities."  It  will  be  remem- 
bered that  the  reported  case  was  one 
for  personal  injuries  to  the  minor 
complainant,  and  that  the  question  of 
domicil  was  one  involving,  jurisdic- 
tion, since  if  the  minor  had  changed 
his  domicil  there  was  diverse  citizen- 
ship, giving  the  Federal  court  juris- 
diction of  the  action.  These  facts 
would  seem  to  bring  the  case  within 
Spencer's  definition,  and  to  justify  the 
conclusion  of  the  court. 
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And  in  Georsria,  the  rnle,  aecordinsr 
to  an  early  case,  was  that  an  infant 
orphan  who  had  come  to  years  ol 
diicretion  was  not  sabject  to  the  con« 
trol  of  his  guardian  as  regrards  resi- 
dence, and  therefore  that  he  could  re- 
move his  legal  residence  to  another 
county,  even  as  against  the  objection 
of  his  guardian.  Roberts  t.  Walker 
(1855)  18  Ga.  6. 

And  later,  in  Georgia;  by  virtue  of 
express  statutory  provision,  a  minor 
hsvlng  neither  fattier,  mother,  nor 
gnardian,  could  choose  his  residence 
at  will.  See  Dampier  v.  MiiCall 
(1887)  78  Ga.  607,  S  S.  E.  668,  hold- 
ing that  an  infant  "over  fourteen 
years  of  age**  had  legally  changed  his 
residence  under  §  1693  of  the  Georgia 
Code.  And  see  also  Hayslip  t.  Gillis 
(1905)  123  6a.  263,  61  S.  £.  S26. 

The  court  in  the  reported  case 
(Bjtoknquist  7.  Boston  &  A.  B.  Co. 
ante,  9S1)  also  remarked  that,  in  all 
of  ^e  cases  which  had  come  to  its 
attention  where  it  had  been  held  that 
a  minor  may  not  acquire  a  new  domi- 
eil  of  his  own  volition,  it  had  appeared 
that  he  waa  of  immature  years,  or 
that  he  waa  subject  to  the  direction 
and  control  of  a  person  standing  in 
the  position  of  a  natural  or  statutory 
guardian.  In  this  connection  the  fol- 
lowing cases  may  be  of  interest:  In 
Haddoz  v.  State  (1869)  SS  lnd,  111, 
the  general  rule  that  an  infant  can- 
not change  his  domicil  was  applied 
to  an  orphan  infant  nineteen  years 
of  age  who,  with  the  consent  of 
the  master  to  whom  he  was  appren- 
ticed, went  to  another  state  to  live. 
And  the  mie  that  an  infant  is  abso- 
lutely incapable  of  himself  chang- 
ing his  domicil  during  minority  was 
again  applied  in  Ex  parte  Fetterson 
(1908)  166  Fed.  536,  to  an  alien  infant 
who  was  alone  in  this  country,  and 
who  resided  in  Minnesota  from  the 
time  she  was  sixteen  years  of  age  un- 
til about  the  time  she  reached  her 
majority.  And  the  same  rule  was 
applied  to  a  minor  sixteen  years  of 
age,  in  Delaware,  L.  &  W.  R.  Co.  v. 
Petrowsky  (1918)  162  0.  C.  A.  670, 250 
Fed.  654,  certiorari  denied  in  (1918) 
247  U.  S.  608,  62  L.  ed.  1241,  38  Sup. 

Rep.  427,  wherein  both  parents 
were  dead,  and  the  ease  was  regarded 


the  same  as  if  the  minor  had  been 
expressly  emancipated.  So,  in  Jopp  v. 
Wood  (1865)  4  De  G.  J.  &  S.  616.  46 
Eng.  Reprint,  1057,  11  Jur.  N.  S.  212. 
84  L.  J.  Ch.  N.  S.  212,  12  L.  T.  N.  S. 
41,  5  New  Reports,  422,  13  Week.  Rep. 
481,  which  contains  no  reference  to 
any  guardian,  either  natural  or  legal, 
the  general  rule  was  applied  to  a 
domiciled  Scotchman,  who.  when  nine- 
teen years  of  age,  went  to  India  to 
reside  and  engage  in  business. 

Where  a  parent  is  living  it  seems 
that  an  unemancipated  infant  cannot, 
under  any  circumstances,  change  his 
domicil  during  such  minority.  For 
instance,  in  Prieto  v.  St.  Alfibonsus 
Convent  (1900)  52  La.  Ann.  631,  47 
L.R.A.  666,  27  So  163,  where  an  in- 
fant seventeen  years  of  age  sought  to 
enter  a  convent  and  become  a  nun 
without  her  mother's  consent,  it  was 
held  that  since,  by  statute,  "the  domi- 
cil of  a  minor  not  emancipated  is  that 
of  his  father,  mother,  or  tutor,"  such 
infant  was  without  legal  capacity  to 
leave  the  parental  domicil  permanent- 
ly, and  select  another  domicil  or  resi- 
dence witiiout  the  parent's  consent 
and  that  the  period  of  incapaclty 
could  not  be  affected  by  reason  "of 
her  age  and  intelligence.*'  And  in 
Blumenthal  v.  Tanneholz  (1879)  31 
N.  J.  Eq.  194,  it  was  held  that  an 
unemancipated  married  female  infant 
(exact  age  not  stated  in  report  of 
ease),  whose  parents  resided  in  Can- 
adi^  could  not,  by  living  in  New  Jersey 
for  eighteen  months,  acquire  a  domi- 
cil there  so  as  to  give  a  state  court 
jurisdiction  of  a  suit  to  annul  her 
marriage,  the  court  saying:  "The 
complainant  indeed  swears  that  she 
resides  here,  but  she  also  swears  that 
her  parents  reside  in  Montreal  .  .  . 
and  i^at  when  this  suit  was  instituted 
she  was  and  still  is  a  minor.  She  does 
not  claim  to  have  been  emancipated 
from  her  parents,  nor  does  she  give 
any  reason  for  her  change  of  abode 
from  Canada  to  New  Jersey.  Her 
domicil,  therefore,  must  be  adjudged 
to  be  that  of  her  parents.  The  domi- 
cil of  the  legitimate  unemancipated 
minor  who  is  not  sui  juris,  and  whose 
will,  therefore,  cannot  concur  with  the 
fact  of  his  residence,  is,  if  his  father 
be  alive,  the  domicil  of  the  latter. 
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Pfaillimore,  Domicil,  37.  It  is  an  un- 
disputed position  of  all  jurists,  says 
that  writer,  that  of  his  own  accord, 
proprio  marte,  the  minor  cannot 
chans^  his  domicil."  And  the  court 
in  Hess  v.  Kimble  (1911)  79  N.  J. 
Bq.  464,  81  Atl.  36S,  followed  the  same 
line  of  reasoning  adopted  in  the  Blu- 
menthal  Case,  and  held  that  a  male 
unemancipated  infant  between  sixteen 
and  seventeen  years  of  age,  whose 
father  resided  in  Pennsylvania,  could 
not  acquire  a  domicil  in  New  Jersey 
80  as  to  give  the  courts  of  that  state 
jurisdiction  of  a  suit  to  annul  his  mar- 
riage to  a  nonresident. 

And  in  a  number  of  other  cases 
where  the  minor  was  more  than  an 
immature  infant,  but  had  a  natura]  or 
legal  guardian,  it  has  been  held,  al- 
though without  special  reference  to 
the  effect  of  approximation  to  mature 
ity,  that  tiie  minor  could  not  change 
his  domicil.  See  the  following  cases: 
Daniel  v.  Hill  (1875)  52  Ala.  430 
(male  infant  eighteen  or  nineteen 
years  of  age,  having  a  legal  guard- 
ian) ;  Beekman  v.  Beekman  (1907)  68 
Fla.  868,  43  So.  928  (female  twenty 


years  old,  father  living) ;  Ames  t. 
Duryea  (1871)  6  Lans.  (N.  Y.)  155 
(male  between  eighteen  and  nineteen 
years  of  age,  father  living)  ;  Von  Hoff- 
man V.  Ward  (1880)  4  Redf.  (N.  Y.) 
244  (holding  that  an  infant  having 
a  father  domiciled  in  the  United 
States,  who  resided  in  France  until 
he  was  twenty-one,  had  not  and  could 
not  establish  a  domicil  in  the  latter 
country  until  he  became  of  age) : 
Franks  v.  Hancock  (1880)  1  Posey, 
Unrep.  Cas.  (Tex.)  554;  Mears  v.  Sin- 
Clair  (1866)  1  W.  Va.  186  (female 
seventeen  or  eighteen  years  old,  hav- 
ing a  legal  guardian  who  coneurred 
in  the  change,  but  who,  as  such,  had 
no  right  to  change  the  ward's  domi- 
cil);  Forbes  v.  Forbes  (1854)  Kay, 
341,  69  Eng.  Reprint,  145,  2  Eq.  Rep. 
178,  18  Jur.  642,  23  L.  J.  Ch.  N.  S.  724, 
2  Week.  Rep.  253  (Scotchman  having 
a  living  father,  who,  when  about 
twenty  years  of  age,  went  to  India 
to  reside)  ;  Re  Macreight  (1885)  L.  R. 
80  Ch.  Div.  (Eng.)  165,  56  L.  J.  Ch. 
N.  S.  28,  58  L.  T.  N.  S.  146,  38  Week. 
Rep.  888  (male  nineteen  years  of  age^ 
with  both  parents  living).    G.  J.  G. 


OGDEN  CITY,  Respt, 

V. 

JOHN  DOE  LEO,  Appt 


Utnh  8%ipretw  Court  ^Junm  90,  t9tO, 
(—  Utah,  — ,  182  Pac.  680.) 

Municipal  corporation  —  reasonableness  of  ordinance  —  power  of  court. 

1.  The  court  cannot  declare  that  a  municipal  ordinance  prohibitinff 
booths  in  restaurants  is  unreasonable  on  its  face. 

[See  note  on  tMs  questum  beginning  on  page  966.] 


—  power  to  ^rohiUt  booths  In  restau- 
rant. 

2.  Power  to  prohibit  booths  in  a  res- 
taurant is  conferred  upon  municipal 
corporations  by  statutes  authorizing 
them  to  regulate  restaurants  and  pass 
all  ordinances  necessary  and  proper 
to  improve  the  morals,  peace,  and  good 
order  of  the  city. 


— scope  of  anthority. 

8.  Power  conferred  upon  a  munici- 
pf^  corporation  to  regulate  restaurants 
authorizes  it  to  prescribe  and  enforce 
all  such  proper  and  reasonable  rules 
and  regulations  as  may  be  deemed 
necessary  and  wholesome  in  conduct- 
ing the  business  in  a  proper  and  order- 
ly manner. 
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•— reasonaUeness  of  ordinance. 

4.  A  municipal  corporation  under 
statutory^  authority  to  regulate  res- 
taurants cannot  pass  ordinances  'that 
■re  oppressive  and  a  mere  arbitrary 
interference  with  the  business. 

[See  19  R.  C.  L.  806.} 
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18t  Pac.  SaO.) 

Evidence  —  assmnption  by  court  — 
reason  for  passing  ordinance. 
5.  In  the  absence  of  evidence  to  the 
contrary,  the  court  must  assume  that 
municipal  authorities  were  warranted 
in  passing  an  ordinance  prohibiting 
bootfaa  in  restaurants. 


Appeal  bj  defendant  from  a  judgment  of  .the  District  Court  for  Weber 
County  (Pratt»  J.)  convicting  him  of  violating  an  ordinance  of  the  plain- 
tiff city  regulating  restaurants  or  public  eating  places.  AM^^ 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  A.  G.  Horn  and  George  Hal- 
verson.  for  appellant: 

The  ordinance  in  question  is  void. 

Bennett  v.  Pulaski,  —  Tenn.  — ,  47 
LJt.A.  278,  52  S.  W.  913;  Champer  v. 
Greencastle,  188  Ind.  339>  24  L.R.A. 
768,  46  Am.  St.  Rep.  390,  35  N.  E. 
14,  19  R.  C.  L.  835;  Long  v.  Tax- 
ing Dist  7  Lea,  133,  40  Am.  Rep. 
56;  Yee  Gee  v  San  Francisco,  236 
Fed.  767;  People  ex  rel.  Friend  v. 
Chicago,  261  111.  16,  49  L.R.A.(N.S.) 
438,  103  N.  E.  609.  Ann.  Cas.  1915A, 
292;  People  ex  rel.  Huntley  Dairy 
Co.  V.  Oak  Park,  268  111.  256,  109 
N.  E.  11;  State  v.  Ray,  131  N.  C.  814, 
42  3.  E.  960;  Buffalo  v.  Linsman, 
113  App.  Div.  584,  98  N.  Y.  Supp.  737; 
State  ex  rel.  Wyatt  v.  Ashbrook,  154 
Mo.  375,  48  L.R.A,(N.S.)  265,  77  Am. 
St.  Rep.  765,  66  S.  W.  627. 

Messrs.  W.  H.  Reeder,  Jr.,  and  David 
L  Stine,  for  respondent : 

An  ordinance  may  derive  its  validity 
from  several  grants  of  power,  and  not 
depend  solely  upon  any  single  clause 
or  section  of  a  statute. 

WUliams  v.  Chicago,  266  HI.  267,  107 
N.  £.  599,  Ann.  Cas.  1916B,  514;  Seat- 
tie  V.  Hewetson,  96  Wash.  612,  164 
Pac.  236. 

Power  to  govern  men  and  things  is 
inherent  in  government,  and  when  an 
owner  devotes  his  property  to  the  use 
in  which  the  public  has  an  interest, 
he  must  submit  to  be  regulated  and 
controlled  by  the  public  for  the  com- 
mon good. 

Woodbum  V.  Public  Service  Com- 
mission, 82  Or.  114,  P.U.R.1917B,  967, 
161  Pac.  391,  Ann.  Caa.  1917E,  996; 
Park  City  v.  Daniels,  46  Utah,  554, 
149  Pac.  1094,  Ann.  Cas.  1918E,  107; 
2  Dill.  Mun.  Corp.  5th  ed.  §  646,  p.  984; 
Re  Yick  Wo,  68  Cal.  294,  58  Am.  Rep. 
12,  9  Pac.  139;  Denning  v.  Yount,  62 
Kan.  217,  50  L.R.A.  103,  61  Pac.  803. 

An  ordinance,  to  be  void  for  unrea- 
sonableness, must  be  clearly  unreason- 
able, and  there  must  be  evidence  of 
S  A.L.R.— 61. 


weight  that  it  was  not  enacted  by  mis- 
take, but  in  a  spirit  of  fraud  or  wan- 
tonness. 

Seattle  v.  Hurst,  60  Wash.  424,  18 
L.R.A.CN.S.)  169,  97  Pac.  454. 

In  determining  whether  a  law  is 
within  the  police  power,  it  is  enough 
that  a  state  of  facts  can  reasonably 
be  presumed  to  exist  which  would  jus- 
tify it;  in  which  case  it  will  be  pre- 
sumed that  they  did  exist  and  that  the 
law  was  passed  for  that  reason. 

SUte  V.  Pitney,  79  Wash.  608,  140 
Pac.  918,  Ann.  Cas.  1916A,  209;  Re 
San  Chung,  11  Cal,  App.  511,  105  Pac. 
609;  Re  Junqua,  10  Cal.  App.  602,  103 
Fac.  159;  Re  Barmore,  174  Cal.  286, 
L.A.R.1917D,  688,  163  Pac.  61;  Canada 
Atlantic  Transit  Co.  v.  Chicago,  126 
G.  C.  A.  587,  210  Fed.  7;  Pacific  Gas  & 
E.  Co.  V.  Police  Ct.  28  Cal.  App.  412, 
162  Pac.  928 ;  People  ex  rel.  Lockwood 
&  S.  Co.  V.  Grand  Trunk  Western  R. 
Co.  232  111.  292,  83  N.  E.  839;  Tacoma 
V.  Keisel,  68  Wash.  686,  40  L.R.A. 
(N.S.)  757,  124  Pac.  137;  SUte  ex  rel. 
Dawson  v.  Atchison,  92  Kan.  431,  140 
Fac.  873,  Ann.  Cas.  1916B,  501. 

Cities  have,  from  the  earliest  times, 
in  America,  exercised  the  power  of 
regulating  eating  houses. 

St.  Johnsbury  v,  Thompson,  69  Vt 
SOO,  59  Am.  Rep.  731,  9  Atl.  571. 

The  court  is  bound  to  assume  that 
the  city  commissioners  had  the  good 
order,  the  welfare,  and  the  decency  of 
the  community  in  mind  in  passing  the 
ordinance,  and  sustain  it. 

Stete  V.  Snipes,  161  N.  C.  242,  76  S. 
£.  243;  State  v.  Freeman,  38  N.  H.  426; 
Albert  v.  Brewer,  9  La.  Ann.  64. 

Where  power  to  regulate  a  particu- 
lar business  is  conferred  on  a  mu- 
nicipality, it  is  legislative  power,  and 
the  motive  of  the  lawmakers  in  exer- 
cising this  power  "^y  ordinance  is  not 
open  to  judicial  inquiry. 

Re  Smith,  143  Cal.  368,  77  Pac.  180; 
Shepard  v.  Seattle,  59  Wash.  363,  40 
L.R.A.(N.S.)  647,  109  Pac.  1069;  Soon 
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Hing  V.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145,  5  Sup.  Ct.  Rep.  730;  Gardi- 
ner V.  Bluffton,  Ann.  Caa.  1912A,  716, 
note;  Hubbell  v.  Higsrins,  148  Iowa, 
36,  126  N.  W.  914,  Ann.  Gas.  1912B, 
822. 

When  an  ordinance  is  passed  relat- 
ing to  a  matter  which  is  within  the 
legislative  power  of  the  city,  all  pre- 
sumptions are  in  favor  of  the  validity; 
and  when  it  is  attacked,  the  burden  is 
on  the  party  alleging  its  invalidity  to 
establish  that  fact. 

Laurel  Hill  Cemetery  v.  San  Fran- 
cisco, 216  U.  S.  358,  54  L.  ed.  515,  30 
Sup,  Ct.  Rep.  301;  Re  Berry,  147  Cal. 
523,  109  Am.  St.  Rep.  160,  82  Pac.  44; 
Williams  v.  Chicago,  266  III.  267,  107 
N.  E.  599,  Ann.  Cas.  1916B,  514;  State 
ex  rel.  Dawson  v.  Atchison,  92  Kan. 
431, 140  Pac.  873,  Ann.  Cas.  1916B,  500. 

When  a  question  as  to  the  reason- 
ableness of  a  municipal  ordinance  is 
raised,  and  it  has  reference  to  a  sub- 
ject-matter within  the  corporate  juris- 
diction, it  will  be  presumed  to  be  rea- 
sonable, unless  the  contrary  appears 
on  its  face  or  is  established  by  proper 
evidence. 

St.  Louis  V.  Western  U.  Teleg.  Co. 
166  U.  S.  388,  41  L.  ed.  1044,  17  Sup. 
Ct.  Rep.  608;  Ex  parte  Quong  Wo,  161 
Gal.  220,  118  Pac.  714;  State  ex  rel. 
Dawson  v.  Atchison,  Ann.  Gas.  1916B, 
604,  note. 

Where  there  is  doubt  as  to  the  rea- 
sonableness of  the  ordinance,  the 
doubt  must  be  resolved  in  favor  of  its 
validity. 

Re  McCoy,  10  Cal.  App.  116, 101  Pac. 
419;  Re  Berry,  147  Cal.  623,  109  Am. 
St.  Rep.  160,  82  Pac.  44. 

Ordinances  regulating  and  licensing 
a  business  are  generally  presumed  to 
be  reasonable. 

State  ex  rel.  Dawson  v,  Atchison, 
Ann.  Cas.  1016B,  605,  note. 

Flick,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  charged  with 
and  convicted  of  violating  a  certain 
ordinance  of  Ogden  City  regulating 
restaurants  or  public  eating  places, 
and  appeals. 

The  part  of  the  ordinance  which 
is  in  question  here  reads  as  follows: 

"It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  keep, 
maintain,  or  operate  any  such  public 
eating  or  drinking  place  containing 
in  the  public  eating  or  drinking  room 
or  hall  thereof  any  booths  or  stalls 


constructed  by  means  of  or  by  the 
use  of  partitions,  curtains  or  screens 
which  shall  be  higher  than  3  feet  6 
inches  from  the  surface  of  the  floor 
of  such  room  or  hall  provided  that 
on  any  mezzanine,  or  higher  iloor,  or 
platform  of  such  public  dining  or 
drinking  room  or  hall,  and  wholly 
within  such  room  or  hall,  inclosed 
by  the  walls  and  ceiling,  it  shall  be 
unlawful  t6  keep  or  maintain  any 
such  booth  or  stall  of  any  height, 
kind  or  description. 

"To  improve  the  morals,  peace  and 
good  order  of  the  inhabitants  of  Og- 
den City  it  is  deemed  necessary  by 
the  bodrd  of  commissioners  thereof 
that  this  ordinance  be  passed  and 
become  effective  immediately." 

The  facta  disclosed  by  the  record 
are  very  brief.  The  defendant  owns 
and  conducts  a  public  eating  place 
under  the  name  of  "Alhambra 
Caf6."  The  room  in  which  the  busi- 
ness is  conducted  is  approximately 
110  feet  in  length  north  and  south 
and  about  25  feet  wide  east  and 
west.  In  the  front  part  of  the  room 
there  is  an  open  space  of  about  25 
by  25  feet,  on  one  side  of  which  are 
four  tables  with  four  chairs  to  each 
table  and  on  the  other  side  two 
tables  with  chairs  and  a  desk  in 
front  of  the  two  tables.  Immediate- 
ly back  of  this  open  space  the  de- 
fendant maintains  what  are  called 
"booths,"  of  which  there  are  four 
along  the  east  wall  or  side  of  the 
room  and  four  along  the  west  side 
with  an  alleyway  between  the 
booths,  6  feet  in  width.  The  walls 
of  these  booths  are  made  of  thin 
boards  7  feet  high,  and  the  bboths 
are  7  feet  square  with  a  doorway 
3  feet  6  inches  wide  leading  from 
the  alleyway  aforesaid  into  each 
booth.  These  booths,  eight  in  num- 
ber, therefore,  constitute  eight  pri- 
vate rooms  or  compartments;  each 
room  having  a  table  and  four  chairs. 

The  validity  of  the  ordinance  pro- 
hibiting the  maintenance  of  such 
booths  is  assailed  upon  two  grounds: 

(1)  That  Ogden  City  exceeded  the 
power  conferred  upon  it  by  the  stat- 
ute in  adopting  the  ordinance;  and 

(2)  that  the  ordinance  is  unreason- 
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ably  oppressive  and  constitutes  an 
undue  interference  with  a  legitimate 
and  lawful  business,  and  is  for  that 
reason  void.  In  support  of  their 
contention,  counsel  for  defendant 
fiave  cited  the  following  cases: 
Bennett  v.  Pulaski,  —  Tenn.  — ,  47 
L.R.A.  278,  52  S.  W.  918;  Champer 
V.  Greencastle,  138  Ind.  339,  24 
L.R.A.  768,  46  Am.  St.  Rep.  390,  35 
N.  E.  14;  Long  v.  Taxing  Dist.  7 
Lea,  133,  40  Am.  Rep.  55;  Yee  Gee 
V.  San  Francisco  (D,  C.)  235  Fed. 
757;  People  ex  rel.  Friend  v.  Chi- 
casro,  261  ni.  16.  49  L.R.A.(N.S.) 
4S8, 103  N.  E.  609,  Ann.  Gas.  1915A, 
292;  People  ex  rel.  Huntley  Dairy 
Co.  V.  Oak  Park,  268  111.  256,  109 
N.  E.  11 ;  State  ex  rei.  Wyatt  v.  Ash- 
brook,  154  Mo.  375,  48  L.R.A.  265, 
77  Am.  St.  Rep.  765,  55  S  W.  627. 
While  in  some  of  the  foregoing  cases 
it  is  held  that  the  municipality  was 
without  authority  to  pass  the  ordi- 
nances there  in  question,  yet  the 
holdings  are  all  under  statutes  dif- 
ferent from  ours,  and  the  regula- 
tions and  restrictions  there  imposed 
were  of  quite  a  different  nature.  We 
shall  hereinafter  more  fully  consider 
some  of  the  foregoing  cases. 

Referring  now  to  our  statute,  we 
find  that  Utah  Comp.  Laws  1917,  § 
570x38,  among  other  things,  ex- 
pressly confers  power  upon  all  the 
cities  of  this  state  to 'license,  tax  and 
regulate  .  .  .  restaurants,  hotels, 
taverns,  theaters,  opera  houses, 
music  halls,  boarding  houses,  eat- 
ing houses,  chop  houses,  lodging 
houses,"  etc.  The  statute  (570x87) 
further  authorizes  all  cities  to  **pas8 
all  ordinances  and  rules,  and  make 
all  regulations,  not  repugnant  to 
law,  necessary  for  carrying  into  ef- 
fect or  discharging  all  powers  and 
'duties  conferred  by  this  chapter,  and 
such  as  are  necessary  and  proper  to 
provide  for  the  safety,  and  preserve 
the  health,  and  promote  the  pros- 
perity, improve  the  morals,  peace, 
and  good  order,  comfort,  and  con- 
venience of  the  city  and  the  inhabit- 
ants thereof,"  etc.  The  statute  thus 
confers  ample  power  upon  cities  to 
make  all  reasonable  and  proper  regu- 
lations of  the  various  business  en- 


968 


18t  Pao.  S30.) 

terprises  mentioned  in  the  statute. 
Notwithstanding  the  foregoing  pro- 
visions, counsel  for  defendant  con- 
tend that  all  that  Ogden  City  is  em- 
powered to  do  by  virtue  of  IJie  fore- 
going provisions  is  merely  to  "re- 
quire the  parties  engaged  in  a  busi- 
ness to  take  out  a  license  and  regu- 
late its  collection."  In  our  judgment 
such  is  not  the  us- 
ual and  ordinary 
meaning  given   to  power  <« 

+U«  "4-«  .AflHi     prohibit  bootlu 

tne  term  to  regu-  in  r«»tMrut. 
late"  by  the  courts. 
A  large  number  of  adjudications  ot 
the  phrase  "to  regulate"  are  given 
in  4  Words  and  Phrases,  2d  series, 
234,  among  which  are  the  following: 
"  'To  regulate*  means  to  adjust  by 
rule,  method,  or  established  mode; 
to  subject  to  governing  principles  or 
laws." 

Again:  "  To  regulate'  means  to 
prescribe  the  manner  in  which  a 

thing  licensed  may  be  conducted; 
a  license  itself  being  the  permit  or 
authority  to  conduct  and  carry  on." 

Another:  "While  the  word  'regu- 
late' has  been  given  a  comprehensive 
meaning  and  construed  to  signify 
both  government  and  restriction, 
thereby  including  in  an  act  all  sub- 
jects germane  to  the  subject  named, 
it  does  not  so  much  imply  creating 
a  new  thing  as  arranging  in  proper 
order  and  controlling  that  which  al- 
ready exists." 

The  foregoing  illustrations  are 
quite  sufficient  to  show  that,  where 
the  power  "to  regulate"  a  particular 
calling  or  business 
is  conferred  on  a  ^^^tiS. 
city,  it  authorizes 
such  city  to  prescribe  and  enforce 
all  such  proper  and  reasonable  rules 
and  regulations  as  may  be  deemed 
necessary  and  wholesome  itf  con- 
ducting the  business  in  a  proper  and 
orderly  manner.  To  "regulate" 
therefore  implies  the  right  to  pre- 
scribe rules  and  regulations  for  the 
conduct  of  the  business  regulated. 
The  statute,  in  authorizing  the  cities 
of  this  state  to  regulate  restaurants 
and  eating  houses,  therefore,  con- 
ferred the  power  upon  Ogden  City 
to  pass  reasonable  ordinances  regu- 
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latinsT  such  enterprises.  The  conten- 
tion that  Garden  City  was  without 
authority  to  pass  an  ordinance  regu- 
^ting  the  business  of  conducting 
restaurants  or  eating  houses  must 
therefore  fail. 

This  brings  us  to  the  second  as- 
signment; namely,  is  the  ordinance 
in  question  invalid  upon  the  ground 
of  being  oppressive  or  an  unreason- 
Able  interference  with  a  legitimate 
business  enterprise?  WhUe  it  is 
true  that  a  business 

•/ horiS"**'  ^®  regulated,  it 
is  equally  true  that 
such  regulation  must  be  within  the 
bounds  of  reason;  that  is,  the  regu- 
latory ordinance  must  be  reasonable, 
and  tts  provisions  cannot  be  oppres- 
sive and  a  mere  arbitrary  interfer- 
ence with  the  business  or  calling 
which  is  regulated.  A  lawful  busi- 
ness or  calling  may  not,  under  the 
guise  of  regulation,  be  unreasonably 
interfered  with  even  by  the  exercise 
of  the  police  power.  The  question 
therefore  is:  Is  the  ordinance  in 
question,  in  prohibiting  the  mainte- 
nance of  booths  as  therein  set  forth, 
an  unreasonable  interference  with 
defendant's  business?  The  record 
is  entirely  devoid  of  anything  from 
which  we  can  judge  or  determine 
the  condition  prevailing  in  Ogden 
City  which  may  have  induced  the 
city  authorities  to  pass  the  ordi- 
jiance  in  question.  In  that  regard 
■counsel  have  not  taken  us  into  their 
■confidence,  except  the  statements 
made  at  the  oral  argument,  and 
therefore  all  we  ju- 

eo«rt-r«M«B  '  what  IS  disclosed  in 
Sktn^SSL'  the  ordinance  itself 
and  what  counsel 
have^seen  fit  to  tell  us.  In  the  ab- 
sence of  facts  to  the  contrary,  we 
must  assimie  that  the  city  authori- 
ties were  warranted  in  passing  the 
<nrdinance.  The  general  rule  in  that 
regard  is  well  stated  by  the  annota- 
tor  in  the  note  to  the  case  of  State 
ex  1^1.  Dawson  v.  Atchison,  Ann. 
Cas.  1916B,  604,  where  it  is  said: 
"It  is  generally  presumed  that  con- 
ditions exist  which  make  ordinances 


necessary  or  proper  for  the  welfkre 

of  the  community/' 

A  large  number  of  cases  from 
numerous  jurisdictions  are  cited  in 
support  of  the  text  to  which  we  shall 
not  specially  refer  here.  The  same 
thought  is  expressed  in  another 
form  in  Seattle  v.  Hurst,  50  Wash. 
424,  18  L.R.A.(N.S.)  169,  97  Pac. 
464,  where  the  following  language 
is  adopted  from  Horr  &  Bemis,  Mu- 
nicipal Police  Ordinances,  §  127: 
"An  ordinance  to  be  void  for  unrea- 
sonableness must  be  plainly  and 
clearly  unreasonable.  There  must 
be  evidence  of  weight  that  it  took 
inception  either  in  a  mistake,  or  in  a 
spirit  of  fraud  or  wantonness  on  the 
part  of  the  enacting  body." 

To  the  same  effect  are  Sandys 
Williams,  46  Or.  327,  80  Pac  642; 
Pate  V.  Jonesboro,  76  Ark.  276,  112 
Am.  St.  Rep.  55, 87  S.  W.  437, 6  Ann. 
Cas.  381 ;  State  v.  Barge,  82  Minn. 
256,  53  L.R.A.  428,  84  N.  W.  915; 
and  numerous  cases  cited  in  those 
cases.  Indeed,  the  case  of  Pate  v. 
Jonesboro,  75  Ark.  276, 112  Am.  St. 
Rep.  55,  87  N.  W.  437^  5  Ann.  Caa. 
381,  cited  above,  is  quite  analogous 
to  the  case  at  bar,  and  in  that  case 
the  ordinance  was  sustained. 

We  therefore  are  required  to  pre- 
sume that  the  local  conditions  in  Og- 
den City  are  such  as  to  justify  the 
city  authorities  to  regulate  the  con- 
duct of  restaurants  or  eating  houses 
in  the  manner  prescribed  in  the  or- 
dinance. The  ordinance  certainly  is 
not  such  that  we  can  as  matter  of 
law  declare  that,  upon  its  face,  it  is 
unreasonably  oppressive,  or  that  it 
constitutes  an  un- 
reasonable and  un-  ""SJXiio*- 
warranted  interfer-  reMMmwmmm 
ence  with  the  con-  power  of'e«wt. 
duct  of  the  restaur- 
ant business,  upon  the  one  hand,  nor, 
upon  the  other,  that  under  no  cir- 
cumstances can  the  prevailing  con- 
ditions in  Ogden  City  be  such  as  to 
require  the  regulation  prescribed  in 
the  ordinance.  Every  presumption, 
as  we  have  pointed  out,  is  in  favor 
of  the  validity  of  the  ordinance. 
Unless,  therefore,  the  regulation 
prescribed  in  the  ordinance  is  mani- 
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festly  oppressive  or  necessarily  con- 
stitntes  an  unreasonable  and  unwar- 
ranted interference  with  defendant's 
business  under  any  possible  view 
that  can  be  taken  of  tlie  local  situa- 
tion, we  must  uphold  the  ordinance. 
We  confess  our  entire  SnabOity  to 
discover  anything  in  the  ordinance 
that  ia  unreasonably  oppressive  or 
which  constitutes  an  undue  interfer- 
ence with  the  business  of  conducting 
a  restaurant.  We  have  a  right  to 
assume  that  the  purpose  of  the  ordi- 
nance is  merely  to  prevent  persons 
of  both  sexes  who  have  rei^urd  for 
neither  the  law  nor  good  morals 
from  meeting  at  late  and  unusual 
hours  of  the  night  and  entering 
those  booths  where  they  can  avoid 
detection  and  can  indulge  their  pro- 
pensities for  violating  both  the  law 
and  good  morals.  It  certainly  can- 
not be  said  that  law-abiding  persons 
and  all  those  who  frequent  restou- 
rants  and  public  eating  places  only 
for  the  purpose  of  obtaining  refresh- 
ments desire  seclusion  from  the  eyes 
of  others  who  may  also  be  in  the 
place  for  the  same  purpose.  We 
know,  as  all  men  know,  that  the  best 
and  largest  dining  rooms  every- 
where are  open,  and  that  the  re- 
spectable and  law-abiding  men  and 
women  do  not  seek  closed  booths  or 
dark  rooms  when  they  go  to  a  public 
eating  place  to  eat  their  meals.  The 
fact  that  an  ordinance  like  the  one 
in  question  here  was  deemed  neces- 
sary to  regulate  public  eating  places 
is  no  reflection  either  upon  the  good 
morals  or  the  law-abiding  propensi- 
ties of  the  good  people  of  Ogden. 
It  reflects  credit  upon  the  city  au- 
thorities rather  than  discredit.  Sim- 
ilar ordinances  might  well  be  adopt- 
ed and  enforced  in  any  city  of  the 
size  of  Ogden.  There  is  nothing  to 
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the  contirary  to  what  we  here  hold 
in  any  of  the  cases  cited  by  defend- 
ant's coimsel.  The  principle  an- 
nounced in  the  case  of  Yee  Gee  v. 
San  Francisco  (D.  C.)  235  Fed.  757, 
has  no  application  here.  In  that 
case  the  city  of  San  Francisco  pro- 
hibited all  work  in  laundries  between 
the  hours  of  6  o'clock  F.  M.  and  7 
o'clock  the  following  morning.  The 
ordinance  was  held  invalid  by  the 
Federal  court  upon  the  ground  that 
it  applied  to  all  parts  of  the  city  of 
San  Francisco  without  regard  to 
conditions  or  surroundings,  and  that 
it  was  in  fact  an  attempt  to  regulate 
the  hours  of  labor,  and  not  the  busi- 
ness. Anyone  with  but  slight  re- 
flection would  readily  understand 
that  the  purpose  of  the  ordinance 
was  merely  to  prevent  small  laun- 
dries from  carrying  on  their  busi- 
ness at  hom*s  diiferent  from  those 
establishments  which  employed  a 
large  number  of  hands  all  of  whom 
would  generally  be  governed  by  un- 
ion hours.  It  therefore  is  easy  to 
perceive  why  the  court  refused  to 
uphold  the  ordinance.  The  other 
cases  illustrate  interferences  not  au- 
thorized by  the  statute.  There  is 
nothing  of  the  kind  in  this  case. 
What  is  sought  to  be  done  and  what 
is  done  by  the  ordinance  in  question 
here  is  to  regulate  the  conduct  of 
the  business  and  to  prevent  the  con- 
cealment of  evilly  disposed  persons 
under  the  guise  that  they  are  mere- 
ly 'taking  their  meals."  We  can  dis- 
cover no  reason  for  holding  that  the 
ordinance  in  question  is  invalid^  , 
For  the  reasons  stated,  the  judg- 
ment of  the  District  Court  is  ai- 
firmed ;  respondent  to  recover  costo 
of  printing  ite  brief. 

Corfman,  Ch.  J.,  and  Web»,  Gid- 
eon, and  Thorman,  JJ.,  concur. 


ANNOTATION. 


Validily  of  ttehite  or  erdmaiKe  mtorfering  Willi  privacy  m  restaurants. 


An  extensive  search  reveals  no  deci- 
sion accept  that  in  the  reported  case 
(0€a»N  City  v.  Leo.  ante,  960)  which 
deals  with  the  validity  of  legislation 


enacted  by  a  stete  or  a  city  regulating 
resteurants,  which  interferes  with 
privacy  therein.  In  the  reported  case 
it  appeared  that  the  cify  of  Ogden 
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passed  an  ordinance  making  it  unlaw- 
ful to  have  any  booths  or  stalls  in  any 
public  eating  place  which  were  high- 
er than  3i  feet  from  the  floor.  The  de- 
fendant, when  prosecuted  for  a  viola- 
tion of  this  ordinance,  assailed  it  on 
the  ground  that  it  was  unreasonably 
oppressive,  and  constituted  an  undue 
interference  with  a  lawful  business. 
The  court  held  that  the  ordinance  un- 
der consideration  did  not  interfere 
with  the  restaurant  business  unduly 
and  was  therefore  valid,  as  such  or- 
dinance was  enacted  to  prevent  per- 
sons inclined  to  violate  both  law  and 
good  mozala  from  gathering  in  such 
places. 

While  fhe  validity  of  regulations  as 

to  file  ase  of  screens  and  the  like  in 
saloons  is  outside  the  scope  of  this 
note,  the  court  in  State  v.  Barge  (1901) 
82  Minn.  266,  68  L.R.A.  428.  84  N.  W. 


911,  applied  the  same  theory  which 
finds  expression  in  the  reported  case 
(Ogden  City  v.  Leo).  In  that  case 
the  court  sustained  an  ordinance  pro- 
hibiting booths  or  stalls  in  places 
where  intoxicants  are  sold,  saying: 
"It  is  a  fact,  of  which  we  may  take 
judicial  notice,  that  opportunities  for 
men  and  women,  old  or  young,  to 
lounge,  drink,  and  carouse  in  secrecy, 
free  from  the  observation  of  the  police 
and  of  all  other  persons,  are  demoral- 
izing in  the  extreme,  and  directly  tend 
to  drunkenness,  licentiousness,  and  the 
corrupting  of  unwary  youth.  The  ex- 
istence of  any  drinking  booth,  stall,  or 
other  like  inclosure,  with  screens,  cur^ 
tains,  or  partitions,  within  the  room 
named  in  a  license  for  the  sale  of  in- 
toxicating HquorSa  affords  just  such 
opportunities."  Ei.  0.  B. 


OKANOGAN  POWER  &  IRRIGATION  COMPANY,  Appt;, 

V. 

B.  C.  QUACKENBUSH  et  al.,  Reapts. 
(Two  cases.) 

WaMngton  Supreme  Court  (Dept.  No.  1)  —  Julif  1019. 

(—  Wash.  — >  182  Pac.  618.) 

Tax  —  purchase  by  county  treasurer  —  validity. 

1.  A  purchase  by  a  county  treasurer  of  delinquent  tax  certificates  for 
property  within  the  jurisdiction  of  his  office  is  void,  where  the  statute 
makes  it  a  misdemeanor  for  him  to  be  beneficially  interested  in  any  sale 
which  may  be  made  tinder  his  supervision. 

[See  note  on  this  question  beginning  on  page  969.] 

— notice  to  record  owner. 

2.  A  statutory  requirement  that  no-  er  appearinff  as  such  on  the  records 
tice  of  an  intended  sale  under  a  de-  compiled  under  the  Recording  Acts, 
linquent  tax  certificate  shall  be  given  not  to  the  one  in  possession  or  appear- 
to  Ihe  record  owner  refers  to  the  own-  ing  on  the  tajc  roll. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Okano- 
gan County  (Neal,  J.)  in  favor  of  defendants  in  consolidated  actions 
brought  to  require  the  defendant  county  treasurer  to  receive  and  accept 
an  amount  due  for  taxes  upon  certain  property,  to  satisfy  the  Hen  of  said 
taxes,  and  to  set  aside  the  tax  deeds  and  quiet  plaintiff's  title.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B£r.  James  B.  Kinne,  for  appellant:    to  secure  title  to  the  property  by  fore- 
Defendant  Quackenbush  as  county    closure  of  certificates  of  delinquency, 
treasurer  practised  artifice  and  fraud       Coughlin  v.  Homes,  63  Wa^.  692, 
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102  Pac.  772;  Sponable  v.  Woodhouse, 
48  Kan.  173,  29  Pac.  394;  Clute  v. 
Barron,  2  Mich.  192;  Shipley  v.  Gafl- 
ner,  48  Wash.  169,  93  Pac.  211 ;  Sparks 
V.  Standard  Lumber  Co.  92  Wash.  584. 
169  Pac.  812;  Jackson  v.  Bateman,  96 
Wash.  329,  165  Pac.  63;  Pyatt  v.  Heg- 
quist,  45  Wash.  504,  88  Pac.  933; 
Graver  v.  Wehr,  98  Wash.  56,  167  Pac. 
98;  Olson  v.  Johns,  66  Wash.  12,  104 
Pac  1116;  Rust  v.  Kennedy,  52  Wash. 
472.  100  Pac.  998. 

No  notice  of  tax  sale  was  siven  the 
record  owner. 

Seattle  Nat.  Bank  v.  Ally,  66  Wash. 
610,  120  Pac.  94;  Bernard  v.  Benson. 
58  Wash.  191.  137  Am.  St.  Rep.  1051. 
108  Pac.  439;  McDougall  v.  Murray. 
67  Wash.  76.  26  L.B.A.(N.S.)  169.  106 
Pac.  490. 

Mr.  W.  C.  Gresham,  for  respondent: 
The  true  rule  is  that,  where  the  pub- 
lic official  or  other  person  having  a 
fiduciary  duty  to  perform  has  any  dis- 
cretion  in  the  performance  of  that  act. 
then  he  could  not  deal  with  himself; 
hot,  when  his  act  is  purely  ministerial, 
the  reason  for  the  rule  that  such  a 
contract  is  contrary  to  public  policy 
has  failed,  and  the  rule  should  not 
exist. 

Evans  v.  Etheridge,  96  N.  C.  42,  1  S. 
E.  633;  Walcott  v.  Hand,  122  Mo.  621; 
27  S.  W.  331;  Pyatt  v.  Hegquiat,  45 
Wash.  504,  88  Pac.  933;  Sparks  v. 
Standard  Lumber  Co.  92  Wash.  689. 
159  Pac.  812. 

The  "record  owner"  in  the  statute, 
without  question,  means  the  owner  as 
shown  by  the  tax  rolls,  and  in  the  cer- 
tificate of  delinquency. 

Sparks  t.  Standard  Lumber  Go.  su- 
pra. 

Tofanui,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  in  1908  acquired  title 
from  the  state  of  Washington  to  a 
tract  of  land  in  Okanogan  county, 
and  has  ever  since  been  the  record 
owner  thereof.  Shortly  after  pur- 
chasing, it  subdivided  and  platted 
the  lands  as  the  Brewster  orchard 
tracts,  filed  the  plat  of  record,  and 
ivoceeded  to  establish  an  irrigation 
system  as  an  appurtenance  thereto. 
'the  irrigated  tracts  were  placed  on 
the  market,  and  the  particular  tracts 
here  involved  were  sold  on  contract 
to  different  purchasers.  Only  one 
of  these  contracts  was  placed  of  rec- 
ord.   The  contracts  all  provided, 


among  other  things,  that  the  pur- 
chaser should  pay  all  subsequently 
accruing  taxes.  In  the  course  of 
time  each  of  these  purchasers  de- 
faulted, the  several  contracts  were 
forfeited,  and  appellant  again  en- 
tered into  possession  and  proceeded 
to  cultivate  the  lands.  Respondent 
Quackenbush,  who  was  then  the 
county  treasurer  of  Okanogan  coun- 
ty, in  December.  1916.  procured  a 
considerable  sum  of  money  for  the 
purpose  of  purchasing  delinquent 
tax  certificates  to  be  issued  by  and 
through  his  ofllice,  made  up  a  list  of 
the  taxes  which  he  wished  to  pay. 
and  his  office  force,  under  his  direc- 
tion, issued  a  considerable  number 
of  certificates  of  delinquency  in  the 
name  of  one  B.  S.  Ladd,  a  brother- 
in-law  of  Quackenbush.  But  it  is 
an  admitted  fact  in  the  case  that 
these  certificates  so  issued,  includ- 
ing those  affecting  the  tracts  of  land 
here  involved,  were  at  all  times  the 
property  of  Quackenbush.  purchased 
with  his  money,  wholly  under  his 
control,  and  he  was  the  only  person 
to  gain  or  lose  by  the  transaction. 
These  certificates  show  the  owners 
or  reputed  owners  of  the  tracts  in- 
volved to  be  the  purchasers  under 
the  contracts  hereinbefore  referred 
to.  And  it  appears  that  the  tax  rolls 
showed  such  contract  holders  to  be 
the  owners,  though  it  is  alleged,  and 
there  is  considerable  evidence  in  the 
case  to  the  effect,  that  Quackenbush 
actually  knew,  or  well  might  have 
known,  that  appellant  was  the  owner 
and  in  possession  of  each  of  the 
tracts.  After  his  term  of  office  ex- 
pired, Quackenbush  delivered  these 
certificates  to  the  prosecuting  attor- 
ney, with  directions  to  foreclose,  and 
such  proceedings  were  had  as  to  re- 
sult in  a  foreclosure  and  sale  there- 
under by  the  county  treasurer  who 
succeeded  him  in  office.  The  regu- 
larity of  these  proceedings  is  not 
attacked,  except  only  for  the  failure 
to  give  appellant  notice  of  the  sale 
according  to  the  language  of  the 
statute  (Rem.  Code.  §  9260),  which 
requires  county  treasurers  to  give 
notice  to  the  record  owner  of  the 
pendency  of  the  sale.  Appellant  was 
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not  a  party  to  the  foreclosure,  and 
had  no  notice  or  knowledge  of  the 
issuance  of  the  certificates  or  of  any 
of  the  steps  taken  to  acquire  title 
thereunder,  until  after  the  delivery 
of  the  treasurer's  tax  deeds  to 
Quackenbush;  but,  upon  ascertain- 
ing: the  facts,  it  tendered  to  the 
county  treasurer  and  to  Quacken- 
bush a  sum  of  money  sufficient  to 
pay  all  taxes,  interest,  and  penalties 
due,  and  all  costs  incurred  up  to  the 
time  of  the  tender.  The  tender  be- 
ing  refused,  appellant  brought  these 
actions  which  were  consolidated  be- 
low, to  require  the  county  treasurer 
to  receive  and  accept  the  amount 
due  for  taxes  upon  tiie  property,  to 
satisfy  the  lien  of  said  taxes,  and  to 
set  aside  the  tax  deeds  and  quiet  its 
title.  From  a  judgment  denying  the 
relief  sought  this  appeal  is  taken. 

May  a  county  treasurer,  while  in 
office,  and  charged  with  the  duties 
thereof,  become  the  purchaser  of 
certificates  of  delinquency  to  be  is- 
sued by  hia  office?  We  said  in 
Coughlin  V.  Hohnes,  53  Wash.  692, 
102  Pac,  772:  "Furthermore,  we 
are  of  the  opinion  that  the  judgment 
may  be  sustained  upon  the  ground 
that  the  sale  of  the  land  by  the 
county  treasurer  to  himself  or  a  dep- 
uty in  his  office  is  against  public 
policy,  and  therefore  invalid." 

And  the  legislature  has  defined 
the  public  policy  of  this  state  by  in- 
cluding in  the  Criminal  Code  the 
following: 

"Elvery  public  officer  who  shall 
•   •  ■ 

"(2)  Be  beneficially  interested, 
directly  or  indirectly,  in  any  con- 
tract, sale,  lease  or  purchase  which 
may  be  made  by,  through  or  under 
the  supervision  of  such  officer,  in 
whole  or  in  part,  or  which  may  be 
made  for  the  benefit  of  his  office,  or 
accept,  directly  or  indirectly,  any 
compensation,  gratuity  or  reward 
from  any  other  person  beneficially 
interested  therein    .    .  . 

"Shall  be  guilty  of  a  gross  misde- 
meanor, and  any  contract,  sale,  lease 
or  purchase  mentioned  in  subdivi- 
sion 2  hereof  shall  be  void." 

Rem.  Code,  §  2334. 


It  being  against  public  policy  for 
a  public  ofikial  to  be  beneficially  in- 
terested in  any  contract,  sale,  lease, 
or  purchase  made  through  his  office, 
it  would  seem  al- 
most  too  clear  for  i>".^Btr  *** 
argument  that  the  ^.'Swit'^ 
acts  complained  of 
here  come  within  the  spirit,  if  not 
within  the  actual  letter,  of  the  pro- 
hibition. By  the  issuance  of  cer- 
tificates of  delinquency  the  county 
sold  its  right  to  proceed  against  the 
property  to  collect  the  tax,  contract- 
ed to  repay  the  purchase  money, 
with  legal  interest,  if  the  certificates 
should  prove  to  be  void  because  of 
any  irregularity  of  the  taxing  of- 
ficers, and  placed  in  the  hands  of  the 
purchaser  the  instrument  by  which 
he  might  proceed  in  due  course  to 
procure  title  if  the  tax  should  not  be 
paid.  That  the  final  steps  in  pro- 
curing title  were  not  taken  until  af- 
ter Quackenbush's  term  of  office  ex- 
pired does  not  save  the  situation. 
If  he  must  not  buy  the  property  at 
his  own  sale,  he  likewise  may  not 
initiate  the  proceedings  during  his 
term  which  will  lead  up  to  a  pur- 
chase by  him  after  his  term  has  ex- 
pired. We  apprehend  that  it  was 
the  purpose  of  the  legislatxire  to  for- 
bid any  public  officer  to  in  any  man- 
ner deal  as  an  individual  with  the 
affairs  of  his  office  for  the  purpose 
of  making  a  private  profit.  Such 
dealing  is  intolerable,  and  cannot  be 
permitted  directly  or  indirectly,  im- 
mediately or  remotely,  and  must  be 
condemned  wherever  found,  no  mat- 
ter what  method  be  pursued. 

While  our  views  just  stated  dis- 
pose of  the  case,  yet  one  other  point 
which  has  never  been  passed  upon 
by  this  court  shoi^d  be  decided  for 
the  guidance  of  those  charged  with 
the  duty  or  necessity  of  foreclosing 
certificates  of  delinquency.  In  § 
9260,  Rem.  Code,  relating  to  judg- 
ment and  order  of  sale  for  taxes,  is 
the  provision :  '"Provided,  however, 
that  before  such  sale  shall  be  held, 
the  county  treasurer  shall  notify  the 
record  owner  of  such  real  estate  of 
the  pending  sale,  or  in  case  of  un- 
known owner  shall  post  a  notice  of 
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same  in  some  public  place  at  the 
county  courthouse." 

Nowhere  else  in  the  act  are  the 
words  "record  owner**  used.  Sec- 
tion 9254^  Rem.  Code,  requires  no- 
tice of  the  foreclosure  suit  to  be 
served  upon  "the  owner  of  the  prop- 
erty described  in  such  certificate." 
And  we  have  frequently  held,  that 
it  was  sufficient  to  name  as  defend- 
ant and  serve  with  process  the  per- 
son in  whose  name  the  property  ap- 
pears on  the  tax  rolls  and  who  is 
named  in  the  certificate  as  owner  or 
reputed  owner.  See  Sparks  v.  Stand- 
ard Lumber  Co.  92  Wash.  584,  159 
Pac.  812,  and  cases  there  cited.  But, 
notwithstanding  the  statutory  pro- 
vision that  the  suit  may  be  main- 
tained against  the  owner  named  in 
the  certificate,  who  is  the  owner 
named  on  the  tax  rolls,  the  legisla- 
ture, by  the  provision  above  quoted, 
has,  in  express  terms,  required  a  no- 
tice of  sale  to  be  given  the  record 
owner*  In  view  of  our  Recording 


Act,  there  can  be  no  doubt  as  to 
what  is  meant  by  the  term,  "record 
owner,"  And  we  think  that  as  the 
purpose  of  providing  for  the  issu- 
ance and  foreclosure  of  certificates 
of  delinquency  is  primarily  to  in- 
sure, if  possible,  the  collection  of  the 
tax,  and  not  to  de- 
vest title,  except  as  7^oirJ!^nmr. 
a  last  resort,  that 
the  legislature  used  the  words,  "rec- 
ord owner,"  advisedly,  with  the  pur- 
pose of  making  more  certain  the  col- 
lection of  the  tax,  and  reducing,  so 
far  as  possible,  the  number  of  cases 
in  which  title  would  be  devested. 
We  can  see  no  reason  which  will 
justify  us  in  attempting  to  give  the 
words,  "record  owner,"  any  other 
thui  their  usual  and  common  mean- 
ing. 

The  judgment  appealed  from  is 
reversed,  with  directions  to  grant 
the  relief  prayed  for. 

Hokomb,  Ch.  J.,  and  Main  and 
Mackintosh,  JJ.,  concur. 


ANNOTATION. 
Right  of  pobUc  officer  to  porchaM  lax  'certificatea  «r  lax  tiUea. 


I.  General  role,  989. 
n.  Gontawy  doetrine,  971. 
m.  Under  parfeieiilu  lUtittM,  971. 

IV.  HiaeeUaneoiu,  972. 

This  note  does  not  include  cases 
where  the  officer  buys  for  the  public. 

I.  Oenervl  rule. 

It  is  a  general  rule  that  officials 
having  to  do  with  tax  sales  odght  not 
to  boy  at  such  sales. 

Thus,  an  officer  making  a  tax  sale 
may  not  buy  at  his  own  sale.  Cole  v. 
Uoore  (1879)  84  Ark.  582;  Haxton  v. 
Harris  (1878)  19  Kan.  611 ;  Spicer  v. 
Rowland  (1888)  39  Kan.  740,  18  Pac. 
908;  Sponable  ▼.  Woodhouse  (1892)  48 
Kan.  173,  29  Pac.  294;  Payson  t.  Hall 
(1849)  30  Me.  819:  Glute  v.  Barron 
(1861)  2  Mich.  192;  McLeod  v.  Burk- 
halter  (1879)  57  Hiss.  65;  Chandler 

V.  Moalton  (1860)  38  Vt.  245;  Crahan 
V.  Chittenden  (1909)  82  Vt  410,  74 
Atl.  86;  Mooney  v.  Smith  (1889)  17 
Ont  Kep.  644. 


A  collector  acquires  no  titie  by  buy- 
ing at  his  own  tax  sale,  either  direclly 

or  indirectly.  Chandler  v,  Moulton 
(1860)  33  Vt.  246.  So,  when  he  bids 
for  another  person.  Crahan  v,  Chit- 
tenden (1909)  82  Vt.  410,  74  Atl.  86. 
Or  strikes  it  off  to  him  in  his  absence. 
Hubbard  v.  Taylor  (1909)  83  Vt  120, 
138  Am.  St.  Rep.  1071,  74  Atl.  641. 

The  collector  who  makes  the  sale 
m^  not  purchase  thereat,  even  as 
agent  for  another,  and  such  a  sale  will 
not  pass  the  tax  title.  Payson  v.  Hall 
(1849)  30  Me.  319,  supra. 

So,  a  deputy  sheriff  should  not  pur- 
chase at  his  principal's  tax  sale. 
Straus  V.  Head  (1898)  14  Ky.  L.  Rep. 
740,  21  S.  W.  537;  Coughlin  v.  Holmes 
(1909)  68  Wash.  692,  102  Pac.  772. 

It  was  held  in  Re  Cameron  (1868) 
14  Grant,  Ch.  (U.  C.)  612,  that  a  coun- 
ty treasurer  may  not  purchase  at  a 
tax  sale,  but  should  have  a  lien  for 
the  taxes  he  has  paid. 

A  depD^  county  treasurer  may  not 
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purchase  the  state  bid  for  lands  sold 
at  tax  sale.  Wait  v.  Gardiner  (1900) 
123  Mich.  236,  81  N.  W.  1098. 

The  clerk  of  the  coun^  treasurer 
who  conducts  a  tax  sale  may  not  act  as 
the  agent  for  a  purchaser,  and  the  tax 
deed  will  be  set  aside.  Hall  v.  Collins 
(1898)  117  Mich.  617,  76  N.  W.  72. 

In  some  of  the  cases,  however,  it 
has  been  held  that  a  deputy  to  the 
~  sheriff  who  makes  the  tax  sale,  having 
nothing  to  do  with  the  sale,  may  prop- 
erly purchase  thereat.  OKeilly  v. 
Holt  (1877)  2  Woods,  646,  Fed.  Gas. 
No.  10,663;  Hare  v.  CamaU  (1882)  89 
Ark.  196. 

And  it  has  been  held  in  one  case  that 
a  deputy  tax  collector,  after  a  tax  sale, 
before  the  payment  of  the  bid,  may 
acquire  an  interest  in  the  purchase. 
Mixon  V.  Clevenger  (1896)  74  Hus.  67, 
20  So.  148. 

The  mayor  of  a  town  who  has  to 
issue  his  warrant  for  a  tax  sale  and 
join  the  treasurer  in  the  deed  may  not 
buy  at  the  sale.  Greenstreet  v.  Paris 
(1874)  21  Grant  Ch.  (U.  C.)  229. 

The  chancery  clerk  may  not  purchase 
at  a  tax  sale  where  he  certifies  the  as- 
sessment roll,  takes  the  acknowledge 
ment  of  the  tax  deed,  is  the  Redemp- 
tion officer,  "taxes  the  costs,  the  taxes 
due  since  the  sale,  and  the  damages 
accrued,"  and  is  allowed  fees  in  con- 
nection, with  the  conveyance,  etc.  Bar- 
ker V.  Jackson  (1907)  90  Miss.  621,  44 
So.  34. 

It  is  contrary  to  public  policy  for  the 
county  cleric  to  buy,  when  by  the  stat- 
ute it  was  his  duty  to  advertise  delin- 
quent  lands  for  sale,  to  attend  the  sale 
and  make  a  record  of  the  lands  and 
lots  sold,  the  sums  bid  for  them,  the 
names  of  purchasers,  etc.;  to  issue 
certificates  of  purchase  and  certif- 
icates of  redemption  when  lands  or 
lots  were  redeemed,  and  finally  to  ex- 
ecute deeds  to  purchasers  on  failure  of 
owners  to  redeem.  But  in  such  case 
he  ought  to  have  his  payment  and 
interest  refunded.  Cole  v.  Moore 
(1879)  34  Ark.  582. 

But  it  was  held  in  Barr  t.  Randall 
(1886)  85  Kan.  126,  10  Pac.  616,  that 
where  the  county  clerk  has  nothing  to 
do  with  the  tax  sale,  except  to  make 
a  deed,  he  may  buy  at  the  sale,  and 


that  his  deed  to  himself  is  at  most 
voidable,  and  will  be  good  after  the 
limitation  time  for  tax  deeds. 

In  Beckett  v.  Johnston  (1882)  82 
17.  C  C.  P.  SOI,  it  was  held  that  the 
purchase  at  tax  sale  by  a  township 
clerk  who  has  duties  in  regard  to  taxes 
is  voidable. 

And  it  has  been  held  that  a  sale  is 
not  invalid  because  a  mere  employee 
of  the  treasurer's  office  bid  in  the  land 
at  request  of  a  purchaser.  Lorain  t. 
Smith  (1878)  37  Iowa,  67. 

The  reeve  of  a  township  who  has 
nothing  to  do  with  the  taxes  or  tax 
sales  is  not  debarred  from  purchasing 
at  a  tax  sale.  Totten  v.  Tmax  (1888) 
16  Ont  Rep.  490. 

In  Youngs  v.  Povey  (1901)  127  Mich. 
297,  86  N.  W.  809,  where  an  intending 
purchaser  from  the  state,  of  lands  bid 
in  by  the  state -at  tax  sale,  wrote  to 
an  employee  of  the  auditor  generara 
office,  giving  him  the  descriptions  he 
wanted  to  purchase,  inclosing  a  draft 
to  the  order  of  the  auditor  general,  and 
asking  the  clerk  before  presenting  hia 
application  to  ascertain  if  any  applica- 
tion for  these  lands  were  on  file,  and 
the  clerk,  having  no  personal  interest 
in  the  matter,  made  and  filed  an  ap- 
plication, signing  the  applicant's 
name,  it  was  held  that  there  was  no 
violation  of  the  provision  making  it 
unlawful  fw  any  clerk  employed  in  the 
office  to  purchase  either  directly  or  in- 
directly, from  the  state,  any  land  for 
sale  at  said  office. 

It  has  been  held  that  the  officer  buy- 
ing at  his  own  tax  sale  may  not  claim 
the  money  paid  by  him.  Haxton  v. 
Harris  (1878)  19  Kan.  611;  Sponable 

Woodhouse  (1872)  48  Kan.  173,  29 
Pac.  894. 

It  has  been  held  that  such  sales  are 
absolutely  void.  Spfcer  v.  Rowland 
(1888)  39  Kan.  740, 18  Pac.  908;  Spon- 
able V.  Woodhouse  (Kan.)  supra.  A 
purchase  by  a  county  treasurer  at  his 
own  tax  sale  is  a  nullity,  and  he  is  not 
entitled  to  his  improvements.  Ciate  v. 
Barron  (1861)  2  Mich.  192. 

But  in  Pierce  Benjamin  (1838)  14 
Pick.  (Maaa)  866,  26  Am.  Dec.  396, 
the  court  expressed  the  opinion  that 
where  a  tax  collector  buys  personal 
property  at  bis  own  sale  the  sale  ia 
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not  absolutely  void,  but  the  owner  may 
afflnn  or  avoid  it. 

In  Morton  v.  Waring  (1857)  13  B. 
Mon.  (Ky.)  72,  the  court  said:  "Con- 
ceding that  a  deputy  register  is  not 
embraced  by  the  [prohibiting]  statute, 
still  it  would  be  against  the  policy  of 
Qie  law  to  permit  him  to  purchase  at 
sales  made  by  his  principal,  and  al- 
fhougli  his  purchase  might  not,  for 
that  reason  alone,  be  deemed  absolute- 
ly void,  yet,  like  all  purchases  made 
by  persons  whose  positions  confer  on 
them  advantages  which  others  do  not 
possess,  it  can  only  be  sustained  by 
its  appearing  to  be,  in  every  respect, 
fair,  free  from  all  suspicion,  and  made 
for  a  full  and  adequate  consideration." 

//.  Contrary  Ao€strine, 

bi  Yancey  v.  Hopkins  (ISIO)  1 
Vunf.  (Va.)  419,  the  court  expressed 
the  opinion  that  before  the  prohibiting 
statute  a  deputy  sheriff  might  buy -at 
Ms  own  sale  for  taxes. 

The  general  rule  does  not  apply  in 
UisBouri.  Thus,  where  the  collector 
sues  to  enforce  taxes  and  gets  judg- 
ment for  the  state,  and  issues  execu- 
tions to  the  sheriff,  the  collector  is  not 
debarred  from  buying  at  the  execution 
sale.  Walcott  v.  Hand  (1894)  122  Mo. 
621,  27  S.  W.  881;  Turner  v.  Gregory 
(1899)  151  Mo.  100,  62  S.  W.  234. 

So,  the  attorney  for  the  collector 
may  purchase.  Walker  v.  Mills  (1907) 
210  Mo.  684,  109  S.  W.  44. 

The  deed  is  not  void  because  the 
circuit  judge  bought  the  land  and  pre- 
sided over  the  court,  where  the  sher- 
iff's deed  was  acknowledged.  Culbert- 
son  T.  Edwards  (1912)  248  H<K  438, 
148  S.  W.  112. 

In  Pennsylvania,  a  county  c<nnmiB- 
sioner  may  buy  at  the  county  treasu> 
er's  sale  for  taxes  if  he  pays  more  than 
taxes  and  costs.  Cuttle  v.  Brockway 
(1854)  24  Pa.  145;  Cuttle  v.  Brockway 
(1858)  82  Pa.  45. 

In  Fox  V.  Cash  (1849)  11  Pa.  207, 
it  was  held  that  the  clerk  of  the  coun- 
ty commissioners  may  purchase  at 
their  tax  sale. 

111.  Vnder  particular  utatwtM. 

Where  a  collector  of  a  town  attempts 
to  purchase  at  a  tax  sale,  and  the  stat- 


ute directly  forbids  it,  the  deed  to  him 
is  void.  Ely  v.  Brown  (1900)  183  111. 
575,  56  N.  E.  181. 

If  a  county  treasurer  buys  as  agent 
for  a  purchaser,  the  sale  is  invalid 
under  the  statute  making  void  any  sale 
in  which  a  treasurer  shall  be  direct- 
ly or  indirectly  concerned.  CJorbin  v. 
Beebe  (1878)  86  Iowa,  836;  Everett 
V.  Beebe  (1878)  37  Iowa,  452,  holding 
also,  however,  that  the  purchaser  in 
such  case  is  entitled  to  have  repaid  by 
the  owner  the  money  he  has  paid  for 
taxes,  and  which  the  owner  would  oth- 
erwise have  had  to  pay. 

A  purchase  by  a  deputy  treasurer  Is 
invalid,  but  a  purchaser  in  good  faith 
from  his  grantees  will  be  protected. 
Ellis  V.  Peck  (1876)  45  Iowa,  112.  But 
in  Kirk  v.  St.  Thomas  Church  (1886) 
70  Iowa,  287, 30  N,  W.  669,  the  wording 
of  the  holding  is  that  a  purchase  by  a 
deputy  treasurer,  though  acting  for 
bis  minor  son,  is  void.  In  Lawrence 
V.  Hornick  (1890)  81  Iowa,  193.  46 
N.  W.  987,  however,  it  was  held  that 
a  purchase  by  a  deputy  treasurer,  act- 
ing for  his  son,  was  only  voidable,  and 
was  good  after  five  years  from  the  re- 
cording of  the  deed. 

In  Gibbs  v.  Scales  (1909)  54  Tex. 
Civ.  App.  96, 118  S.  W.  188,  it  was  held 
tiiat,  under  a  statute  providing  that  if 
there  be  no  bidder  for  the  land  at  tax 
sale  the  county  attorney  shall  buy  it 
in  for  the  state,  it  is  not  conixary  to 
public  policy  for  the  county  attorney 
to  purchase  for  his  own  use. 

Where  th«  statute  provided  that  "if 
any  officer  making  sale  of  property  on 
execution,  or  his  deputy,  shall,  direct- 
ly or  indirectly,  purchase  the  same, 
the  sale  shall  be  void,"  a  purchase  at  a 
sheriff's  execution  sale  for  delinquent 
taxes  by  a  deputy  sheriff  is  voidable, 
not  void,  and  the  title  is  barred  by  the 
Five-Year  Statute  of  Limitations.  Dav- 
U  V.  Howe  (1919)  —  Tex.  — ,  218  S. 
W.  608. 

Lands  bought  by  a  deputy  sheriff  at 
a  sheriff's  tax  sale,  and  sold  by  him  for 
value,  may  be  recovered  by  the  owner 
where  the  statute  provides  that  such  a 
purchaser  "shall,  moreover,  hold  such 
land  or  lot  in  trust  for  the  absolute 
use  and  benefit  of  the  person  who 
owned  the  land  at  the  time  of  the  sale." 
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Taylor  v.  Stringer  (1844)  I  GratL 
(Va.)  158. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Okanogan  Power  & 
IRKIG.  Co.  V.  QUACKENBUSH.  ante,  966) 
that  the  purchase  by  the  county  treas- 
urer of  delinquent  tax  certificates  is 
contrary  to  the  spirit,  if  not  the  letter, 
of  the  prohibition  in  the  statute 
asrainst  a  public  officer's  being  ben- 
eficially interested  in  any  contract, 
etc.,  which  may  be  made  by,  through, 
or  under  his  supervision,  and  making 
such  contract,  etc.,  void. 

A  deputy  to  a  sheriff,  who  made  the 
delinquent  return  and  the  list  of  delin- 
quent lands  to  be  returned,  is  dis- 
qualified from  buying  at  the  sale  of 
another  sheriff,  and  after  such  deputy 
has  gone  out  of  ofl!ice,  and  such  pur- 
chase is  absolutely  void  under  the  stat- 
ute providing  that  "no  sheriff,  deputy 
sheriff,  collector  or  other  officer,  who 
shall  return  any  real  estate  delinquent 
for  tiie  nonpayment  of  the  taxes  there- 
on, or  who  shall  receive  a  list  thereof 
under  the  provisions  of  the  fourth  sec- 
tion of  this  chapter,  or  who  shall  sell 
by  himself,  his  deputy  or  agent,  or 
who  shall  be  the  deputy  of  any  officer 
making  such  sale,  shall  directly  or  in- 
directly purchase  any  real  estate  so 
sold,  or  be  in  ai^  way  directly  ar  in- 
directly interested  vltb  any  otber  per- 
son in  such  purpose.  Every  person 
violating  this  section  shall  forfeit  one 
hundred  dollars  for  each  offense,  and 
the  sale  shall  be  absolutely  void,  and 
the  title  of  the  real  estate  sold  shall 
remain  in  tiie  person  in  whose  name 


the  same  was  sold."  Shrewsbury  v. 
Horse  Creek  Coal  Land  Co.  (1916)  78 
W.  Va.  182,  88  S.  E.  1052. 

A  deputy  county  treasurer  may  pur- 
chase tax  certificates  issued  before  he 
became  such,  although  the  statute  pn>- 
vides  that  it  shall  not  be  lawful  for 
him  to  purchase  directly  or  indirectly, 
property  sold  for  taxes  at  any  tax  sale, 
or  to  purchase  any  tax  certificate  or 
tax  deed  held  by  the  county,  except  for 
or  on  behalf  of  the  county,  and  also 
provides  that  any  tax  certificate  or 
tax  deed  issued  in  violation  of  the  act 
is  null  and  void.  Coleman  v.  Hart 
(1876)  37  Wis.  180. 

And  a  treasurer  of  a  county  may 
purchase  tax  certificates  after  they 
have  been  assigned  to  another  county 
on  a  change  in  territoiy.  Gilbert  v. 
Dutruit  (1896)  91  Wis.  661,  66  N.  W. 
611. 

IV,  MiscellaneouB. 

The  wife  of  the  collector  is  not  de- 
barred from  purchasing  at  his  tax  sale. 
Means  v.  Haley  (1905)  86  Miss.  667,  38 
So.  506. 

After  the  lapse  of  the  period  of  re- 
demption of  land  sold  for  taxes  to  the 
state,  the  auditor  of  public  accounts 
may  sell  it  to  a  clerk  in  his  office. 
Browne  v.  Carlisle  (1885)  62  Miss.  696. 

Where  the  statute  provides  ^at, 
where  the  clerk  who  makes  the  sale 
purchases,  a  commissioner  should 
make  the  deed,  if  the  clerk  purchases 
through  a  trustee  it  is  not  necessary  to 
have  the  commissioner  make  the  deed. 
Wilder  v.  Dennis  (1912)  121  C.  C.  A. 
77,  202  Fed.  667.  B.  B.  B. 


STANDARD  FIRE  INSURANCE  COMPANY,  Appt., 

V. 

SALLIE  SMITHHART, 

Kentucfcy  Court  of  Appeals  —  March  25,  i9tO, 

(183  Ky.  679,  211  S.  W.  441.) 

Evidence  —  communications  as  to  false  claim. 

1.  Communications  to  his  attorney  by  one  who  has  burned  his  house 
to  secure  the  insurance,  for  the  purpose  of  seeking  aid  in  defrauding  the 
insurer  into  paying  t^e  loss,  are  admissible  against  him  in  an  action  on 

the  policy. 

[See  note  on  this  question  beginning  on  page  977.] 
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—  communicatimi  between  attomejrs. 

2.  Conversations,  communications, 
or  agreements  betweoi  the  attorneys 
r^resentinsr  the  different  parties  to  a 
suit  are  not  admissible  in  evidence 
against  one  of  the  parties. 
Witnesses  —  attorney  —  privilege. 

3.  An  attorney  at  law  is  a  competent 
witness  as  to  any  matters  except  as  to 
communications  made  to  him  in  his 
professional  character  by  his  client. 

Evidence  —  privileged  communication 
—  statements  in  presence  of  other 
parties. 

4.  Where  one  has  been  the  legal  ad- 
viser at  the  same  time  and  about  the 
same  matter  of  two  persons,  the  state- 
ments made  to  him  by  either  of  them 
in  the  presence  of  the  other  are  not 


privileged  in  a  controversy  between 
them. 

—  advice  as  to  crime. 

5.  Communications  by  one  contem- 
plating crime  or  the  perpetration  of 
fraud  to  an  attorney  for  advice  as  to 
how  to  succeed  are  not  privileged. 

—  commnnications  as  to  past  crime. 

6.  Communications  by  a  client  to  an 
attorney,  seeking  advice  as  to  liability 
for  a  crime  already  committed,  axt 
privileged. 

—  burning  of  dwelling. 

7.  Communications  to  his  attorney 
by  one  who  has  burned  his  house  for 
the  insurance  are  not  admissible  in 
an  action  to  enforce  the  policy,  for  the 
purpose  of  showing  such  burning. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Hender- 
son County  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  in  an  action  brought  to  recover  the  amount  alleged  to  be  dae  on 
four  fire  insurance  policies.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  John  CWorsham,  for  appellant:    owned  a  house  in  Henderson  upon 


The  provision  of  the  statute  that 
"no  attorney  shall  testify  concerning 
a  communication  made  to  him,  in  his 
professional  character,  by  his  client, 
or  hia  advice  thereon,  without  the  cli- 
ent's consent,"  is  but  a  restatement  of 
the  common-law  rule  relative  to  priv- 
ileged communication  between  attor- 
ney and  client. 

Denunzio  v.  Scholtz,  117  Ky.  182,  77 
S.  W.  715,  4  Ann.  Caa.  529;  Bannon  v. 
P.  Bannon  Sewer  Pipe  Co.  136  Ky.  556, 
119  S.  W.  1170,  124  S.  W.  843. 

To  be  privileged,  communications 
between  the  client  and  attorney  must 
be  made  in  professional  confidence 
and  in  the  legitimate  course  of  the 
professional  employment  of  the  attor- 
ney. 

40  Cyc.  2373;  Greenl.  Ev.  §  242-a; 
Gartside  v.  Outram,  26  L.  J.  Ch.  N.  S. 
113,  3  Jur.  N.  S.  39,  6  Week.  Rep.  35; 
Reg.  V.  Cox,  L.  R.  14  Q,  B.  Div.  153, 
54 1*  J.  Mag.  Oas.  N.  S.  41,  5  Am.  Crim. 
Rep.  140;  Williams  v.  Quebrada  R. 
Land  &  Copper  Co.  [1895]  2  Ch.  751, 
73  L.  T.  N.  S.  397,  44  Week.  Rep.  76; 
State  V.  Faulkner,  175  Mo.  546,  75  S. 
W.  116;  Matthews  v.  Hoagland,  48  N. 
J.  Eq.  455,  21  Atl.  1054. 

Messrs.  McClain  &  Pentecost  for  ap- 
pellee. 

Bort,  J.,  delivered  the  opinion  of 
the  court: 
The  appellee,  Sallie  Smlthhart* 


which  and  its  contents  she  carried 
four  insurance  policies  in  the  appel- 
lant Standard  Fire  Insurance  Com- 
pany, which  insured  her  against 
damages  by  fire  to  the  house  and 
'contents  insured.  The  larger  part 
of  the  house  and  its  contents  were 
destroyed  by  fire ;  and,  the  appellant 
company  having  refused  to  pay  the 
damages,  she  instituted  this  action 
against  the  insurance  company  up- 
on the  policies  to  recover  the  dam- 
ages. The  trial  resulted  in  a  verdict 
of  the  jury  in  her  favor,  and  a  judg- 
ment of  the  court  in  accordance  with 
the  verdict.  A  motion  for  a  new 
trial  was  made  and  denied,  and  the 
insurance  company  appeals. 

The  only  ground  upon  which  a  re- 
versal is  sought  is  that  an  error 
prejudicial  to  the  substantial  rights 
of  the  appellant  was  made  by  the 
trial  court  in  excluding  from  the 
jury  certain  evidence  offered  by  the 
appellant.  One  of  the  grounds  relied 
upon  by  the  appellant  in  the  defense 
of  the  action  was  that  the  burning 
of  the  house  and  goods  was  not  acci- 
dental, but  was  of  incendiary  origin, 
and  that  the  appellee  procured  the 
house  and  contents  to  be  burned, 
with  the  fraudulent  purpose  of  col- 
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lecting  the  amount  of  the  insurance 
carried  upon  the  house  and  its  con- 
tents. This  plea  was  denied  by  a 
reply.  Upon  the  trial  the  appellee 
stated:  That  she  was  not  at  home 
at  the  time  the  house  was  burned, 
but  had  left  her  house  on  the  even- 
ing before  at  about  4 :30  o'clock,  and 
had  gone  to  Evansville,  Indiana,  for 
the  purpose  of  seeing  a  physician. 
The  house  was  burned  during  the 
following  night.  She  left  the  house 
in  charge  of  the  caretaker,  with  di- 
rections to  close  the  window  shutters 
and  to  lock  the  doors  of  the  house. 
That  some  days  previous  to  the 
time  mentioned  one  Gus  Stevens 
came  to  the  door  of  her  house  to  ask 
if  she  desired  any  painting  to 
be  done.  That  after  her  return  to 
her  home  she  engaged  the  services 
of  an  attorney  to  prepare  the  proofs 
of  the  loss  and  to  collect  the  insur- 
ance, and  thereafter  the  attorney 
informed  her  that  the  company  de- 
clined to  pay  the  damages  upon  the 
ground  that  she  had  burned  the . 
property.  The  policies  were  then  re- 
turned to  her  by  the  attorney,  and 
she  thereafter  secured  other  attor- 
neys and  instituted  the  suit.  The* 
diicEf  of  the  fire  department  of  the 
city  testified  that  he  arrived  at  the 
place  of  the  fire  within  a  few  min- 
utes after  the  alarm  had  been  giv- 
en, and  the  house  was  then  ablaze 
within,  and  the  shutters  to  as  many 
as  two  windows  upon  one  side  of  the 
house  were  fastened  by  nails  driven 
through  the  foot  of  the  shutters. 
The  caretaker  testified  that  he  closed 
the  shutters  between  three  and  four 
hours  before  the  fire,  but  did  not 
fasten  them  with  nails.  The  house 
was  discovered  to  be  on  fire  about  1 
o'clock  in  the  night.  The  attorney 
whom  appellee  had  at  first  employed 
was  called  as  a  witness  by  the  ap- 
pellant; and  his  employment  by  the 
appellee,  and  that  he  had  prepared 
the  proofs  of  the  loss,  and  his  serv- 
ices engaged  to  collect  the  insur- 
ance upon  the  policies  by  suit,  if 
necessary,  and  his  submission  of  the 
proofs  to  the  company,  and  its  re- 
fusal to  pay  the  damages,  were  prov- 


en by  the  attorney.  The  appellant 
then  offered  to  prove  by  the  attor- 
ney that  he  informed  the  appellee 
of  the  refusal  of  the  company  and 
the  ground  upon  which  it  based  its 
refusal,  and  that  she  stated  to  him 
that  she  did  not  bum  the  house 
nor  have  anything  to  do  with  its  be- 
ing burned,  but  that  at  a  time  be- 
fore it  was  burned  John  Puckett 
suggested  to  her  that,  as  the  busi- 
ness in  which  she  was  engaged  was 
dull,  it  would  be  a  good  scheme  for 
her  to  have  the  house  burned,  and 
that  he  would  attend  to  the  burn- 
ing of  it  for  her.  She  said  to  Puck- 
ett that  she  would  not  have  any- 
thing to  do  with  setting  it  on  fire, 
but  he  said  that  if  she  would  let 
him  know  of  a  time  when  she  was 
going  to  leave  town  he  would  at- 
tend to  the  matter,  and  for  her  to 
call  him  up ;  that  Puckett  said  fur- 
ther that  he  would  send  Gus  Stev- 
ens to  her  house,  and  that  Stevens 
would  come  with  a  paint  bucket 
and  ask  to  be  shown  the  house,  and 
for  her  to  let  him  see  the  house, 
and  then  telephone  to  him  (Puck- 
ett) when  she  was  going  to  be  out 
of  the  town,  and  the  house  would 
be  burned  whilst  she  was  out  of  the 
town;  and  that  on  the  afternoon 
preceding  the  night  upon  which 
the  house  was  burned,  and  before 
she  left  for  Evansville,  she  tele- 
phoned Puckett  that  she  would 
leave  for  Evansville  that  night,  and 
would  spend  the  night  in  Evans- 
ville, and  that  the  house  burned 
during  that  night.  Upon  the  objec- 
tion of  appellee  the  court  refused  to 
allow  the  attorney  to  make  the 
statements  above  stated.  It  was 
then  offered  to  be  proven  by  the 
attorney  that  the  appellee  directed 
him  to  deliver  the  polices  sued  on, 
to  the  attorneys  for  the  company, 
for  the  purpose  of  being  canceled, 
and  that  in  accordance  with  this 
direction  he  did  deliver  the  policies 
to  the  attorneys  for  the  company, 
who  promised  that  no  criminal 
prosecution  should  be  instituted 
against  her,  but  in  a  short  time  the 
attorneys  for  the  company  returned 
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the  polides  to  the  witness,  with  an 
explanation  that,  because  of  a  dis- 
agreement between  them  and  the 
company,  they  did  not  represent 
the  company  any  further,  and  that 
witness  could  collect  the  policies,  if 
he  desired,  and  that  he  then  re- 
tained them  to  the  appellee.  The 
above-proposed  statements  were 
also  escdnded  upon  the  objection  of 
the  appellee. 

So  far  as  the  offered  evidence 
was  a  statement  of  conversations 
or  communications  or  agreements 
between  the  attor* 

SJ^I'mut^ttM  neys  of  the  com- 
befw«e>  mtfw-  pany  and  the  wit- 
ness, they  were 
properly  excluded  upon  well-known 
grounds;* but  as  regards  the  state- 
ments of  the  appellee  made  to  the 
attorney,  and  which  were  offered 
to  be  proven  by  him,  a  question  is 
presented  which  has  not  heretofore 
been  determined  in  this  jurisdic- 
tion. The  witness  at  the  time  the 
statements  were  made  to  him  by 
appellee  was  representing  her  in  his 
professional  capacity  as  an  attor- 
ney, with  reference  to  her  claim 
under  the  policies  against  the  in- 
surance company,  and  the  state- 
ments made  by  her  directly  related 
to  the  nature  of  her  claim  and  h&e 
legal  rights  with  reference  to  same. 
The  common  law  had  a  rule  which 
determined  the  right  of  an  attorney 
to  give  evidence  touching  state* 
ments  made  to  him  by  his  client, 
when  such  were  made  to  the  attor- 
ney in  his  professional  character, 
and  the  advice  of  the  attorney 
thereon,  and  the  subject  is  now 
governed  by  the  provisions  of  sub- 
section 4,  §  606,  Civil  Code,  which 
is  said  to  be  a  declaration  of  the 
common  law  upon  that  subject. 
The  Code  provisions,  supra,  are  as 
follows:  "No  attorney  shall  testify 
conc^ing  a  communication  made 
to  him,  in  hia  professional  char- 
acter, by  his  client,  or  his  advice 
thereon,  without  the  client's  con- 
sent. .  . 

Touching  all  matters,  an  attorney 
is  a  competent  witness,  and  is  priv- 
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ileged   to  testify, 
against  his  client,  wit»ewe»- 
except  as  to  com-  ■ttorner- 
munications  made 
to  him  in  his  professional  character 
by  hia  client,  and  as  to  such  he  can- 
not testify,  without  the  consent  of 
the  client,  although  the  relationship 
has  ceased  between  them.   As  said 
in  Carter  v.  West,  93  Ky.  211, 19  S. 
W.  592:   "The  seal  of  silence  is  up- 
on it  [such  communication]  subject 
to  be  broken  by  the  consent  of  the 
client'  only." 

Hence  the  matter  for  decision 
here  is  whether  the  communica- 
tions offered  to  be  proven  were 
made  to  the  attorney  in  his  profes- 
sional character.  It  is  .  gathered 
from  the  textbooks  and  authorities 
that  there  are  many  communications 
which  a  client  may  make  to  an  at- 
torney, and  touching  the  mattco* 
about  which  the  attorney  is  em- 
ployed or  consulted,  which  are  not 
made  to  him  in  his  professional 
character,  and  oftentimes  for  the 
reason  that  they  are  communica- 
tions which  the  attorney  cannot  re- 
ceive in  his  professionid  character, 
and  sometimes  as  to  whether  the 
communication  is  privileged  de- 
pends upon  the  parties  to  the  con- 
troversy in  which  he  is  called  as  a 
witness  to  testify  concerning  the 
communications.  As  an  instance, 
where  one  has  been  the  legal  advis- 
er at  the  same  time  and  about  the 
same  matter  for  two  persons,  the 
statements  made  to  .  , 
him  by  either  of  SrtTuJJSJ 
them  in  the  pres-  ^?i7e"in"I'tS 
ence  of  the  other  pf'»enp*  of 
are  not  privileged 
communications  in  a  controversy 
with  each  other,  though  they  are 
privileged  in  a  contest  between 
them  and  other  persons.  Rice  v. 
Rice,  14  B.  Mon.  417;  Smick  v,  Bea- 
wick,  113  Ky.  439,  68  S.  W.  439. 
The  principle  upon  which  this  rule 
is  based  is*  that  the  communications 
in  such  a  state  of  case  are  not  given 
nor  received  in  confidence  as  to  the 
parties  themselves.  A  communica- 
tion made  by  a  client  ta  his  attorney 
for  the  purpose  of  having  it  com- 
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municated  to  another  is  not  priv- 
ileged. List  V.  List,  26  Ky.  L.  Rep. 
691,  82  S.  W.  446.  As  an  instance 
of  the  character  of  communications 
which  cannot  be  given  to  nor  re- 
ceived by  a  lawyer  in  his  profession- 
al character  are  communications 
made  to  a  lawyer  by  persons  who 
are  a>nteinplating  the  commission 
of  crimes  or  the  perpetration  of 

frauds,    and  who 
*•  the  advice  of 

the  lawyer  to 
how  the  crimes  or  frauds  contem- 
plated may  be  committed  and  how 
the  consequences  of  them  may  be 
avoided.  The  reason  of  the  princi- 
ple which  holds  such  communica- 
tions not  to  be  privileged  is  that  it 
is  not  within  the  professional  char- 
acter of  a  lawyer  to  give  advice  up- 
on such  subjects,  and  that  it  is  no 
part  of  the  profession  of  an  attor- 
ney or  counselor  at  law  to  be  advis- 
ing persons  as  to  how  they  may 
comimit  crimes  or  frauds,  or  how 
they  may  escape  the  consequences 
of  contemplated  crimes  and  frauds. 
If  the  crime  or  fraud  has  already 
been  committed  and  finished,  a 
client  may  advice  with  an  attorney 
in  regard  to  it,  and  communicate 
-commn-ic  w^th  him  freely, 
tioBs  to  and  the  communi- 
vMt  or  me.  cations  cannot  be 
divulged  as  evidence  without  the 
consent  of  the  client,  because  it  is  a 
part  of  the  business  and  duty  of 
those  engaged  in  the  practice  of 
the  profession  of  law,  when  em- 
ployed and  relied  upon  for  that  pur- 
pose, to  give  advice  to  those  who 
have  made  infractions  of  the  laws; 
and,  to  enable  the  attorney  to  prop- 
erly advise  and  to  properly  repre- 
sent the  client  in  court  or  when 
prosecutions  are  threatened,  it  is 
conducive  to  the  administration  of 
justice  that  the  client  shall  be  free 
to  communicate  to  his  attorney  all 
the  facts  within  his  knowledge,  and 
that  he  may  be  assured  t6at  a  com- 
munication made  by  him  shall  not 
be  used  to  his  prejudice.  While 
the  general  rule,  which  applies  to 
communications  made  by  a  client  to 
his  attorney  in  his  professional  ca- 


pacity, and  his  advice  thereon,  and 
to  information  acquired  by  an  at- 
torney from  his  client,  or  touching 
his  client's  affairs,  concerning  mat- 
ters about  which  he  is  employed  in 
his  professional  capacity,  is  that  he 
cannot,  and  will  not  be  permitted  to, 
give  evidence  touching  such  mat- 
ters without  the  client's  consent; 
but  the  exception  touching  com- 
munications to  an  attorney  concern- 
ing crimes  and  frauds  which  the 
client  has  in  contemplation,  and  in 
furtherance  of  which  he  makes  the 
communications,  is  as  broad  as  the 
rule  itself.  The  exception  as  stated 
by  1  Thornton  on  Attorneys,  214, 
is:  "Where  an  attorney  is  consult- 
ed for  the  purpose  of  obtaining  ad- 
vice as  to  the  perpetration  of  a 
frauds  or  in  aid  or  furtherance 
thereof,  the  communications  made 
to  him  by  one  having  such  purpose 
in  view  are  not  privileged." 

In  5  Chamberlayne,  Ev.  5280,  it 
Is  said :  "The  protection  which  the 
law  affords  to  communications  be- 
tween attorney  and  client  has  refer- 
ence to  those  which  are  legitimately 
and  properly  within  the  scope  of  a 
lawful  employment.  It  does  not 
recognize  those  which  may  be  made 
in  connection  with  and  as  an  aid  to 
the  accomplishment  of  a  criminal 
purpose.  It  is  the  duty  of  the  attor- 
ney in  the  eyes  of  the  law  to  act  in 
conformity  with  the  laws  in  force, 
and  in  no  way  endeavor  to  violate 
them,  or  to  aM  in  their  violation." 

In  40  Cyc.  2373,  the  exception  is 
defined  as  follows:  "The  rule  does 
not  extend  to  communications  re- 
specting proposed  infractions  of  the 
law,  and  so  there  is  zto  privilege  as 
to  communications  made  in  contem- 
plation of  the  future  commission  of 
a  crime,  or  perpetration  of  a  fraud, 
in  which,  or  in  avoiding  the  conse- 
quences of  which,  the  client  asks 
the  advice  or  assistance  of  the  at- 
torney. But  communications  in  re- 
spect to  an  alleged  crime  or  fraud, 
made  after  the  act  or  transaction  is 
finished,  are  privileged." 

While  the  decisions  of  the  courts 
in  the  various  jurisdictions  have 
not  been  altogether  harmonious  as 
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to  tiie  soundness  of  the  exception 
above  stated,  it  is  sustained  by  the 
weight  of  modem  authority,  and  is 
consistent  with  the  purposes  of  the 
general  rule,  which  is  to  aid  the  dis- 
pensing and  administration  of  jus- 
tice, and  not  the  dispensing  of  iinus- 
tice.  Matthews  v.  Hoagland,  48  N. 
J.  Eq.  455,  21  Atl.  1054;  Orman  v. 
State,  24  Tex.  App.  495,  6  S.  W. 
544 ;  State  v.  Faulkner,  175  Mo.  546, 
75  S.  W.  116;  Hickman  v.  Green, 
123  Mo.  165,  29  L.R.A.  39,  22  S.  W. 
455,  27  S.  W.  440;  Hyman  v.  Grant, 
102  Tex.  50, 112  S.  W.  1042;  Taylor 
V.  Evans,  —  Tex.  Civ.  App.  — .  29 
S.  W.  172;  Collins  v.  Hoffman.  62 
Wash.  278,  113  Pac.  625,  Ann.  Cas. 
1913A,  1;  Dudley  v.  Beck,  3  Wis. 
274;  Dunn  v.  Amos,  14  Wis.  107; 
Hamil  v.  England,  50  Mo.  App.  338; 
Stone  V.  Stitt,  56  Tex.  Civ.  App,  465. 
121  S.  W.  187;  Supplee  v.  Hall,  75 
Conn.  17,  96  Am.  St  Rep.  188,  52 
AtL  407;  Reg.  v  Cox,  L.  R.  14  Q.  B. 
Div.  153,  54  L.  J.  Mag.  Cas.  N.  S. 
41,  5  Am.  Grim.  Rep.  140. 

In  the  instant  case  the  communi- 
cations avowed  to  have  been  made 
by  the  appellee  to  her  attorney 
tended  to  prove  that  she  had  pro- 
cured her  house  to 
be  burned,  but  it 
was  not  permissible 
to  prove  her  communications,  over 
her  objections,  for  that  purpose  in 
this  action;  but  the  fact  of  having 
procured  the  burning  of  her  house 


— tantlBC  of 


— she'  was  then  seeking  to  defraud 

the  insurance  company  by  pretend- 
ing that  the  burning  was  accidental, 
or  done  without  her  participation, 
and  thus  to  enable  her  to  recovm* 
the  insurance  by  fraud,  and  that 
she  had  employed  the  services  of 
the  attorney  to  assist  her  in  doing 
80,  and  the  communications  were 
made  to  him  for  his  advice  and  in 
furtherance  of  her  contemplated 
fraud — renders  it  permissible  to 
prove  the  communications  made  by 
her  in  reference  to  ^o«»^M»smm~ 
her  connection  with  tioii.     to  tmimm 


the  burning  of  the 
house  by  the  attorney  to  whom  the 
communications  were  made.  Such 
communications  were  not.  made  to 
the  attorney  in  his  professional  ca- 
pacity, as  they  were  such  as  he 
could  not  receive  in  such  capacity, 
and  therefore  were  not  privileged. 
Hence  the  trial  court  erroneously 
excluded  from  the  jury  so  much  of 
the  testimony  of  the  attorney  as 
would  detail  the  communications 
made  to  him  by  appellee  touching 
the  connection  which  she  had  wil£ 
the  burning  of  the  house,  but  the 
other  statements  proposed  to  be 
made  by  the  attorney  were  properly 
excluded. 

The  judgment  is  therefore  re- 
versed, and  cause  remanded  for  pro- 
ceedings not  inconsistent  with  this . 
opinion. 


ANNOTATION. 


Frivilece  of  comnHmirerion  to  attorney  by  client  in  attempt  to  establish 

Mm  daim. 


Since  the  perpetration  of  a  fraud  is 
outside  the  scope  of  the  professional 
duty  of  an  attorney,  no  privilege  at- 
taches to  a  communication  between 
attorney  and  client  with  respect  to 
the  establishment  of  a  false  claim. 
People  V.  Petersen  (1901)  60  App. 
Div.  118,  69  N.  Y.  Supp.  941 ;  Hyman 
7.  Grant  (1908)  102  Tex.  50, 112  S.  W. 
1042;  Charlton  v.  Coombes  (1863)  4 
Giff.  372,  66  Eng.  Reprint,  761,  1  New 
Reports,  547,  82  L.  J.  Ch.  N.  S.  284, 
9  Jur.  N.  S.  634,  8  L.  T.  N.  S.  81,  11 
6  A.L.S.— 62. 


Week.  Rep.  604.  And  see  the  re- 
ported case  (Standakd  F.  Ins.  Co.  v. 
SuiTHHABT,  ante,  972). 

In  Hyman  v.  Grant  (1908)  102  Tex. 
60,  112  S.  W.  1042,  wherein  title  by 
adverse  possession  under  a  deed  was 
claimed,  the  attorney  of  the  claimant, 
who  was  the  grantor  in  the  deed,  tes- 
tified that  he  had  no  title  to  the  land 
in  question,  and  that,  after  consulta- 
tion with  the  claimant,  who  had  made 
improvements  on  the  land,  as  to  the 
best  method  of  protecting  them,  he 
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made  tiie  deed  in  order  that  a -claim 
of  title  might  be  asserted  thereunder. 
The  court  held  that  the  testimony  did 
not  involve  the  disclosure  of  any 
privileged  communication,  saying: 
'The  making  of  the  deed  by  Garter  to 
Scott  in  order  that  the  latter  might 
place  it  upon  record  and  acquire  title 
by  limitation  was  certainly  not  the  act 
of  an  attorney  which  would  be  privi- 
leged, for,  if  done  in  his  professional 
character,  it  was  'a  wrongful  act/  aid- 
ing Scott  to  perpetrate  a  fraud  upon 
the  owner  of  the  land  by  making  a 
pretense  of  title  through  a  recorded 
deed  when  in  fact  no  claim  whatever 
existed." 

In  People  v.  Petersen  (N.  T.)  supra, 
the  accused  were  on  trial  for  conspir- 
acy to  institute  falsely  an  action  for 
breach  of  a  promise  of  marriage.  The 
attorney  who  appeared  for  the  accused 
in  the  civil  action  for  breach  of  prom- 
ise was  called  as  a  witness  and  pro- 
duced the  original  summons  and  com- 
plaint in  that  action.  It  was  claimed 
that  this  evidence  was  not  admissible, 
being  privileged.  It  was  held  that 
no  privilege  attached.  The  court  said 
that  if  this  complaint  was  made  for 
the  purpose  of  carrying  into  effect  the 
criminal  act  conspired  to  be  done, 
the  testimony  was  competent. 

While  Charlton  v.  Coombes  (Eng.) 
supra,  upholds  the  rule  that  communi- 
cations by  a  client  to  an  attorney  in 
t}ie  atteni$>t  to  establish  a  false  claim 
are  not  privileged,  it  confines  its  ap- 
plication to  cases  in  which  the  attor- 
ney has  knowledge  of  the  fraud.  In 
that  case  it  appeared  that  a  widow,  by 
the  will  of  her  husband,  was  entitled 
to  certain  dividends  and  interest,  pro- 
vided that  she  should  not  marry  with- 
out the  consent  of  the  executors  and 
trustees.  She  married  without  their 
consent  concealing  the  fact.  She 
filed  a  bill  alleging  the  refusal  of  the 
trustees  to  consent  to  her  marriage, 
and  praying  that  the  trust  might  be 
administered  by  the  court.  She  wrote 
several  letters  to  her  attorney,  who 
was  ignorant  of  her  marriage,  in  re- 
gard to  her  claim  to  the  trust  fund 
which  was  in  fact  forfeited  by  her  mar- 
riage without  the  trustees'  consent  A 


decree  was  made  whereby  the  rents 
and  profits  were  to  be  paid  to  her.  In  an 
action  to  recover  back  the  amount 
thereof,  her  attorney  was  asked  to  tes- 
tify as  to  communications  made  to 
him.  He  refused  to  teati^  on  the 
ground  that  she  was  his  client  at  l^e 
time  and  such  communications  were 
privileged.  It  was  held  that  the  at^ 
tomey  was  not  compelled  to  testify 
and  properly  refused  to  do  so.  Since 
the  bill  failed  to  connect  the  attorney 
wiUi  any  fraud,  and  since  he  was  em- 
ployed in  the  ordinary  way,  the  com- 
munications between  him  and  his 
client  came  within  the  rule  of  privi- 
lege. The  court  went  on  to  say: 
"There  appears  to  be  no  case  in  which 
it  has  been  expressly  decided  whether 
the  death  of  the  client  in  any  way 
affects  or  modifies  the  rule.  .  .  . 
There  can  be  no  doubt  that,  if  a  so- 
licitor is  a  co-conspirator  with  a  de- 
fendant in  the  cause,  in  concocting  a 
fraud  in  respect  of  which  the  suit 
seeks  relief,  privilege  does  not  cover 
anch  a  case;  because  .  .  .  the 
court  cannot  permit  it  to  be  said  that 
the  contriving  of  a  fraud  forms  part 
of  the  professional  business  of  an  at- 
torney or  solicitor." 

The  rule  laid  down  in  the  case  last 
cited  has  been  applied  in  two  cases 
holding  that  advice  given  by  an  at- 
torney as  to  a  transfer  of  a  right 
of  action  in  order  to  avoid  legal  ob- 
jections to  its  enforcement  was  not 
so  far  fraudulent  as  to  be  devested 
of  privilege.  Higbee  v.  Dresser 
(1870)  103  Bfaas.  623;  Dewey  v.  Ko- 
mar  (1906)  21  &  D.  117,  110  N.  W. 
90. 

In  Dewey  v.  Komar  (S.  D.)  supra, 
the  plaintiff,  as  assignee  of  an  ac- 
count and  indorsee  of  notes,  brought 
action  against  the  debtor  and  maker 
of  the  notes.  It  appeared  that  the 
assignor  of  the  account  and  the  payee 
of  the  notes  were  foreign  corpora- 
tions. The  attorney  for  the  plaintiff 
was  called  as  a  witness  and  aslced 
whether  he  did  not  advise  the  corpora- 
tions to  assign  these  claims  in  order 
that  action  might  be  brought  in  the 
assignee's  name,  thns  evadinjr  the 


Digitized  by 


ANNO.--COMMUNICATION  TO  ATTORNEY— FALSE  CLAIM.  979 


UwB  of  the  state  relating  to  foreign 
corporations.  It  was  held  that  the 
testimony  was  inadmissible. 

In  Higbee  Dresser  (Mass.)  suprs, 
an  action  on  a  note»  it  was  sought  to 
prove  that  an  attorney  for  the  orig- 
inal creditor  advised  him  to  procure 
s  note  and  have  it  assigned  to  a  bona 
fide  purchaser.  It  did  not  appear  that 
the  original  debt  was  in  fact  fraudu- 


lent or  illegal.  The  court  said:  'If 
the  case  disclosed  anything  having  a 
tendency  to  show  that  ttie  witness 
was  acting  for  himself  as  a  parly  to 
the  transaction,  or  that  he  was  con- 
sulted in  aid  of  any  intended  fraud, 
or  that  his  advice  was  aslced  for  any 
dishonest  purpose,  the  matter  would 
have  raised  a  more  serious  question." 

U.  J.  Q. 


LEO  L.  D'UTASSY,  Appt^ 

WILLIAM  M.  BABRETT,  President  of  Adams  Express  Ckunpany, 

Bespt 

tfmw  7ortB  Court  of  appeal* —DeeemAer  99,  1910, 
(219  N.  Y.  420. 114  N.  E.  786.) 

Cwrier  —  theft  by  employees  —  extent  of  liability. 

1.  A  shipper  who  undervalues  the  property  shipped  in  order  to  secure 
a  lower  rate  under  the  schedules  filed  in  accordance  with  the  Interstate 
Commerce  Act  cannot  hold  the  carrier  liable  for  the  full  value  of  the  ptap- 
eity  when  it  is  stolen  by  the  carrier's  employees. 

[See  note  on  tkia  ^estion  beginning  on  page  986.] 


—agreement  for  limited  liability  ^ 

validity. 

2.  Agreements  limiting  a  carrier's 
liability  are  upheld  where  the  loss  is 
due  to  ordinary  negligence  or  to.  the 
VToagful  act  of  another. 

[See  4  R.  G.  L.  770;  6  R.  &  L.  16.] 
— afilnnative  wrongdoing. 

S.  A  carrier  cannot  contract  for  limi- 


tation of  liability  for  loss  due  to  its 

affirmative  wrongdoing. 

—  common-law  liability. 

4.  The  liability  of  a  carrier  of  goods 
at  common  law  was  that  of  insuroTi 
and  proper  care  and  diligence  were  un- 
avaiUng  to  avoid  such  liability. 

[See  4  R.  C.  L.  696.] 


Appeal  by  plaintiflf  from  an  order  of  the  Appellate  Division  of  the  Sn^ 
preme  Court,  First  Department,  affirming  an  order  of  a  Special  Term,  Part 
m.,  for  New  York  County  (Lehman,  J.)  overruling  plaintiflfs  demurrer 
to  the  affirmative  defenses  in  the  amended  answer  to  the  amended  com- 
pktint,  in  an  action  broug-ht  to  recover  the  value  of  five  shipments  of  goods 
alleged  to  have  been  unlawfully  converted  by  defendukfs  employees. 
AffiTmed, 

The  facts,  so  far  as  material,  are  stated  in  the  opinion  of  the  court 
The  questions  certified  were  as    cause  of  action  set  forth  in  the 


follows: 

"1.  Is  the  affirmative  defense  set 
forth  in  the  paragraphs  of  the 
amended  answer  designated  III., 
IV.,  v.,  VL,  and  VII.  sufficient  in 
law.  upon  the  face  thereof,  to  con- 
stitute a  partial  defense  to  the  first 


amended  complaint  herein? 

"2.  Is  the  affirmative  defense  set 
forth  in  the  paragraphs  of  the 
amended  answer  designated  X.  and 
XI.  sufficient  in  law,  upon  the  face 
thereof,  to  constitute  a  partial  de- 
fense to  the  second  cause  of  action 


Digitized  by 


Google 


980 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AJi.R. 


set  forth  in  the  amended  complaint 
herein? 

"3.  Is  the  affirmaHve  defense  set 
forth  in  the  paragraphs  of  the 
amended  answer  designated  XIV. 
and  XV.  sufficient  in  law,  upon  the 
face  thereof,  to  constitute  a  partial 
defense  to  the  third  cause  of  action 
set  forth  in  the  amended  complaint 
herein? 

"4.  Is  the  affirmative  defense  set 
forth  in  the  paragraphs  of  the 
amended  answer  designated  XVIII. 
and  XIX.  sufficient  in  law,  upon  the 
face  thereof,  to  constitute  a  partial 
defense  to  the  fourth  cause  of  ac- 
tion set  forth  in  the  amencted  comr 
plaint  herein? 

"6.  Is  the  affirmative  defense  set 
forth  in  the  paragraphs  of  the 
amended  answer  designated  XXII. 
and  XXIII.  sufficient  in  law,  upon 
the  face  thereof,  to  constitute  a 
partial  defense  to  the  fifth  cause  of 
action  set  forth  in  the  amended 
complaint  herein? 

Mr.  Arthur  W.  Clement,  with  Blasan. 
Tipple  &  Plitt,  for  appellant: 

The  affirmative  act  of  converison  of 
the  shipments  by  the  Express  Company 
deprives  the  Express  Company  of  the 
benefit  of  the  limitation  of  its  liabihty 
to  the  |60  specified  in  its  express  re- 
ceipt. 

Wheeler  v.  Oceanic  Steam  Nav.  Co. 
126  N.  Y.  155,  21  Am.  St  Rep.  729,  26 
N.  £.  248 ;  Magnin  v.  Dinsmore,  62  N. 
Y.  35,  20  Am.  Rep.  442;  Rosenthal  v. 
Weir,  170  N.  Y,  148,  57  L.R.A.  527,  63 
N.  E.  65;  Fein  v.  Weir,  199  N.  Y.  540, 
92  N.  E.  1084;  Keeney  v.  Grand  Trunk 
R.  Co.  47  N.  Y.  525;  Maghee  v.  Camden 
&  A.  R.  Transp.  Co.  45  N.  Y.  514,  6 
Am.  Rep.  124;  McKahan  v.  American 
Exp.  Co.  209  Mass.  270,  35  L.R.A. 
(N.S.)  1046,  95  N.  E.  785,  Ann.  Cas. 
1912B,  612;  Hart  v.  Pennsylvania  R. 
Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 
Ct.  Rep.  151 ;  York  Mfg.  Co.  v.  lUinois 
C.  R.  Co.  3  Wall.  107,  18  L.  ed.  170; 
New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  857,  21  L.  ed.  627;  Boyle  v.  Bush 
Terminal  R.  Co.  210  N.  Y.  389,  104  N. 
E.  933;  Adams  Exp.  Co,  v.  Berry  &  W. 
Co.  35  App.  D.  C.  208,  31  L.R.A.(N.S.) 
309 ;  Sleat  v.  Fagg.  5  Barn.  &  Aid.  342, 
106  Eng.  Reprint,  1216.  24  Revised  Rep. 
407;  Wyld  V.  Pickford,  8  Mees.  &  W. 
443.  151  Eng.  Reprint,  1113;  Thorley 
V.  Orchis  S.  S.  Co.  [1907]  1  K.  B.  660, 


2  B.  R.  C.  565,  76  L.  J.  K  B.  N.  S.  595, 
96  L.  T.  N.  S.  488,  23  Times  L.  R.  338, 
12  Com.  Cas.  261,  7  Ann.  Cas.  281; 
Angell,  Garr.  6th  ed.  p.  11;  Stcnry, 
Bailm.  9th  ed.  p.  88;  Hutchinson,  Garr. 
8d  «d.  p.  466. 

The  Interstate  Commerce  Act  does 
not  require  that  the  true  valuation  of  a 
shipment  shall  be  declared. 

George  N.  Pierce  Co.  v.  Wells,  F,  & 
Co.  236  U.  S.  278.  59  L.  ed.  676.  35 
Sup.  Ct.  Rep.  361;  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.  491,  507.  67  L.  ed. 
314,  320,  44  L.R.A.CN.S,)  267.  33  Sup. 
Ct.  Rep.  148 ;  Kansas  Gl^  Southern  R. 
Co.  V.  Carl,  227  U.  S.  639,  57  L.  ed.  688. 
33  Sup.  Ct.  Rep.  891. 

The  Interstate  Commerce  Act  does 
not  prevent  the  plaintiff  from  recover- 
ing the  full  value  of  the  shipments. 

Pennsylvania  R.  Co.  v.  Hughes,  191 
U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct. 
Rep.  132;  Southern  P.  Co.  v.  Schuyler, 
227  U.  S.  601,  67  L.  ed.  662,  43  LJI.A. 
(N.S.)  901,  33  Sup.  Gt.  Rep.  277. 

Messrs.  William  D.  Guthrie  and  Ed- 
ward V.  Conwell,  for  respondent: 

The  admission  by  the  demurrer  of  a 
fraudulent  misrepresentation  and  con- 
cealment of  the  true  value  of  the  pack- 
age shipped  estopB  the  plaintiff  from 
claiming  a  larger  value. 

Boyle  V.  Bush  Terminal  R.  Co.  210 
N.  Y.  392,  104  N.  E.  933;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  339-341, 
28  L.  ed.  717,  720,  721,  6  Sup.  Ct  Rep. 
151;  Hohl  v.  Norddeutscher  Lloyd,  99i 
C.  C.  A.  166, 175  Fed.  544;  Donlon  Bros. 
V.  Southern  P.  Go.  151  Cal.  763,  11 
L.R.A.(N.S.)  811,  91  Pac.  60S,  12  Ann. 
Cas.  1118;  Greenwald  v.  Barrett.  199 
N.  Y.  177.  35  L.R.A.(N.S.)  971,  92  N. 
E,  218;  Rosenthal  v.  Weir,  170  N.  Y. 
164.  57  L.R.A.  527,  63  N.  E.  65;  Gibbon 
v.  Paynton,  4  Burr.  2300,  98  Eng.  Re- 
print, 199;  People  v.  Schmidt,  216  N. 
Y.  341,  L.R.A.1916D,  519,  110  N.  E. 
945,  Ann.  Cas.  1916 A,  978;  Riggs  v. 
Palmer,  116  N.  Y.  506,  6  L.R.A.  340, 
12  Am.  St.  Rep.  819,  22  N.  E.  188; 
Logan  V.  Whitley,  129  App.  Div.  670, 
114  N.  Y.  Supp.  255;  Murray  v.  Inter- 
urban  Street  R.  Co.  118  App.  Div.  37, 
102  N.  Y.  Supp.  1026;  Georgia,  F.  &  A. 
R.  Co.  V.  Blish  Mill.  Co.  241  U.  S.  190, 
197.  60  L.  ed.  948,  962.  36  Sup.  Ct  Rep. 
541. 

Under  the  Federal  Interstate  C<wi- 
merce  Act,  the  plaintiff  cannot  recover 
more  than  the  agreed  value. 

United  Lead  Co.  v.  Lehigh  Valley  R. 
Co.  156  App.  Div.  626,  141  N.  Y.  Supp. 
310;  Adams  Exp.  Go.  v.  Croninger,  22Q 


Digitized  by 


U.  S.  491,  611,  67  L.  ed.  314,  322,  44 
ULA.(N.S.)  257,  33  Sup.  Ct  Rep.  148; 
Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  649,  652,  67  L.  ed.  683, 
687,  688,  33  Sup.  Ct.  Rep.  891 ;  Atchi- 
«m,  T.  A  S.  F.  R.  Co.  v.  Robinson,  288 
U.  a  178,  180,  58  L.  ed.  901,  905,  84 
Sap.  Ct  Rep.  556;  Boston  ft  M.  R.  Co. 
T.  Hooker,  233  U.  S.  97,  68  L.  ed.  868, 
LR.A.1915B,  460,  34  Sup.  Ct.  Rep.  626, 
Ann.  Cas.  1915D,  693;  Barstow  v.  New 
Yoit.  N.  H.  &  H.  R.  Co.  158  App.  Div. 
665,  143  N.  Y.  Supp.  983;  Bostwick  v. 
Baltimore  &  0.  R.  Co.  45  N.  Y.  712; 
Great  Northern  R.  Co.  v.  O'Connor,  232 
U.  S.  608,  58  L.  ed.  703.  34  Sup.  Ct. 
Kep.  380,  8  N.  0.  C.  A.  63;  Miasonri, 
K.  ft  T.  R.  Co.  V.  Harriman,  227  U.  S. 
667, 67  L.  ed.  690,  S3  Sup.  Ct  Rep.  897. 

Pound,  <r.,  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  that  the 
defendant  received  certain  pack- 
ages from  plaintiff's  assignors  for 
interstate  shipment,  and  agreed  to 
carry  the  same  to  the  consignees 
thereof,  but  that  said  "Adams  Ex- 
press Company,  its  agents,  serv- 
ants, and  employees,"  stole  said 
packages  and  their  contents,  and 
have  unlawfully  disposed  of  said 
property  and  have  converted  the 
same  to  their  own  use,  to  plaintifTs 
damage  upwards  of  - $2,000.  'Hie 
answer  sets  up  as  a  partial  defense 
that  it  was  agreed  between  the 
shipper  and  defendant  that  the 
value  of  each  shipment  was  not 
more  than  $50,  and  that  the  defend- 
ant should  not  be  liable  for  more 
than  $60  thereon;  that  tiie  shipper 
concealed  the  true  value  of  the 
property,  that  charges  were  fixed 
and  fll«i  with  the  Interstate  Com- 
merce Commission  as  required  by 
the  Interstate  Commerce  Aqt  of 
Congress  of  February  4,  1887,  and 
the  acts  amendatory  thereof,  in- 
cluding the  Garmack  Amendment; 
that  a  higher  charge  would  have 
been  made  if  the  true  value  had 
been  given ;  that  greater  care  would 
also  have  been  taken  to  prevent  the 
loss  or  theft  of  the  property,  "as 
well  through  the  acts  or  omissions 
of  the  agents  or  employees  of  said 
Express  Company  as  through  the 
acts  or  omissions  of  other  persons." 

To  this  affirmative  partial  de- 


D'UTASSY  V.  BARRETT. 


981 


fense  the  plaintiff  demurs  on  the 
ground  of  the  legal  insufficiem^ 
thereof.  The  effect  of  the  plead- 
infi^  is  that  the  defendant  admits 
that  "its  agents,  servants,  and  em- 
ployees" stole,  unlawfully  disposed 
of,  and  converted  the  packages  to 
their  own  use,  and  alleges  that  the 
value  was  stipulated  as  well  in  case 
the  property  was  so  stolen  or  con- 
verted by  the  employees  of  the  de- 
fendant as  in  case  the  loss  or  theft 
was  due  to  the  acts  of  third  parties, 
and,  therefore,  claims  that  if  the 
evidence  discloses  that  the  property 
was  so  stolen  and  converted  by  an 
agent,  servant,  or  employee  of  the 
defendant,  the  liability  of  the  de- 
fendant should  be  limited  to  $50  on 
each  shipment.  Proof  of  actual 
conversion  by  the  defendant  itself 
would,  under  this  partial  defense, 
establish  full  liability,  for  it  is  not 
pleaded  that  the  value  is  agreed  up- 
on as  against  such  an  act  As  the 
defendant  may  act  only  through 
agents  whose  acts  in  the  scope  of 
their  employment  are  attributed  to 
it,  the  question  narrowly  presented 
is  whether  the  agreed  valuation  ap- 
plies to  an  action  for  the  conver- 
sion of  the  goods  by  an  employee 
for  his  own  benefit,  and  amounts  to 
a  partial  defense. 

Agreements  of  limited  liability 
are  upheld  where 
the    loss    is  due 
to  ordinary  negli- 
gence  or   to  the 
wrongful  act  of  another  (Boyle  v. 
Bush  Terminal  R.  Co.  210  N.  Y.  889, 
392,  104  N.  E.  938;  Boston  &  M.  R. 
Co.  V.  Hooker,  283  U.  S.  97,  58  L.  ed. 
868,  L.R.A.1916B,  450,  34  Sup.  Ct 
Rep.  626,  Ann.  Gas.  1916D,  598); 
but  the  law  remains  that  the  car- 
rier may  not  claim  a  limitation  of 
liability  to  a  cer- 
tain amount  for  its 
affirmative  wrong- 
doing (Magnin  v.  Dinsmore,  62  N. 
Y.  35,  20  Am.  Rep.  442),  when  the 
plaintiff    makes     proof  thereof 
(Wamsley  v.  Atlas  S.  S.  Co.  168  N. 
Y.  633,  85  Am.  St.  Rep.  699.  61  N. 
E.  896).   This  distinction  between 
a  limitation  of  liability  for  conver- 
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sion  and  for  negligence  is  clearly 
shown  in  the  cases. 

The  distinction  must  be  borne  in 
mind  between  a  limitation  of  liabil- 
ity and  an  agreed  valuation  in  case 
of  liability.  When  it  is  urged  that 
the  limitation  of  value  should  not 
be  applied  to  any  case  of  theft  by 
the  carrier's  employees,  for  the  rea- 
son that  the  company  is  liable  for 
such  acts  as  if  the  company  had 
been  the  thief  (Adams  Exp.  Co.  v. 
Berry  &  W.  Co.  85  App.  D.  C.  208, 
81  L.R.A.(N,S,)  809),  the  argument 
loses  sight  of  this  distinction. 
When  the  agent  acts  within  the 
scope  of  his  employment  in  taking 
possession  of  the  shipment,  "in 
les^  effect  it  was  the  same  as  if 
the  defendant,  personified,  had.  tak- 
en it"  (Vann,  J.,  in  Hasbrouck  v. 
New  York  Central  &  H.  R.  R.  Co. 
202  N.  Y.  363,  373,  35  L.R.A.(N.S.) 
537,  95  N.  E.  808,  Ann.  Cas.  1912D, 
1160),  but  the  liability  may  exist 
and  the  valuation  of  the  shipment  in 
case  of  liability  may  be  agreed  upon 
when  the  rates  for  transportation 
are  based  on  the  valuation  of  the 
goods  intrusted  to  the  carrier. 

The  reason  for  the  rule  sustaining 
the  declared  and  agreed  valuation 
is  to  prevent  fraululent  practices 
by  shippers  in  obtaining  a  lower 
rate  by  undervaluation.  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U. 
S.  639,  662,  57  L.  ed.  688,  688,  38 
Sup.  Ct.  Rep.  391 ;  George  N.  Pierce 
Co.  V.  Wells  F.  &  Co.  236  U.  S.  278, 
59  L.  ed.  576,  36  Sup.  Ct.  Rep.  361. 
While  the  rule  should  not  be  extend- 
ed to  pemit  a  carrier  to  realize  a 
profit  by  converting  valuable  ship- 
ments, such  conversions  are  so  un- 
usual as  to  be  almost  negligible.  It 

^^^^^  ^®  unjust 
ZmvJor^—  contrary  to  the 

iSbiHf?.'  policy  of  the  law  to 

permit  the  agreed 
valuation  to  be  overthrown  for  the 
purpose  of  enabling  the  shipper  to 
obtain  a  recovery  in  excess  thereof 
in  a  suit  for  loss  or  damage,  on  any 
theory  of  trover  or  conversion,  for 
loss  of  goods  by  wrongful  deliveries 
or  acts  of  employees  for  their  own 
benefit,  based  not  on  the  wrongful 


misconduct  of  the  carrier  as  such, 
but  on  the  act  of  the  employee. 
Kosenthal  v.  Weir,  170  N.  Y.  148, 
154,  57  L.R.A.  527,  63  N.  E.  65. 
The  liability  of  carriers  of  goods  at 
common  law  was  that  of  insurers, 
and  proper  care 
and  diligence  were  5S*nit?r^* 
insufficient  to  avoid 
such  liability.  The  duty  was 
to  carry  the  goods  and  deUr- 
er  them  to  the  consignee.  A 
breach  of  that  duty  imposed  lia- 
bility. The  innocent  mistakes  of 
the  servant  in  delivering  the  goods, 
no  less  than  his  wilful  misconduct 
in  breach  of  the  trust  reposed  in 
him,  constituted  a  conversion  by  the 
carrier.  Price  v.  Oswego  &  S.  B. 
Co.  60  N.  Y.  213,  10  Am.  Rep.  475. 
But  the  contract  in  suit  does  not 
evade  the  liability;  it  merely  fixes 
the  valuation  of  the  goods  when  lia- 
bility is  established.  In  an  action 
for  damages  against  the  carrier,  the 
shipper  is  bound  by  the  terms  of 
the  contract,  and  it  is  of  the  high- 
est importance  that  competent  par- 
ties be  held  to  the  terms  of  their 
valid  contracts.  'The  transactions 
in  question  related  to  interstate 
commerce;  consequent  rights  and 
liabilities  depend  upon  acts  of  Con- 
gress, agreement  between  the  par- 
ties, and  common-law  principles  ac- 
cepted and  enforced  in  Federal 
courts."  Southern  Exp.  Co.  v. 
Byers,  240  U.  S.  612,  614,  60  L.  ed. 
825,  827,  L.R.A.1917A,  197,  36  Sup. 
Ct.  Rep.  410;  New  York  C.  &  H.  B. 
R.  Co.  v.  Beaham.  242  U.  S.  148, 
151,  61  L.  ed.  210,  216,  37  Sup.  Ct. 
Rep.  43.  It  has  been  held  in  cases 
involving  negligence  or  the  acts  of 
third'  parties  that  where  alternate 
rates  fairly  based  upon  valuation 
are  offered,  liability  may  be  limited 
by  special  contract  (Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  V.  Rankin,  241  U. 
S.  319,  60  L.  ed.  1022,  L.RJ^.1917A, 
265,  36  Sup.  Ct.  Rep.  556) ;  tiiat 
where  a  valuation  has  been  agreed 
upon  between  the  shipper  and  the 
carrier  such  value  shall  be  the  max- 
imum amoimt  for  which  any  carrier 
may  be  held  liable,  whether  or  not 
the  loss  or  damage  occurs  from  neg- 
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licence  (Cleveland,  C.  C.  &  St.  L.  R.    952,  36  Sap.  Ct.  Rep.  541. 
Co.  V.  Dettlebach,  239  U.  S.  B88. 593, 
60  L.  ed.  458,  457,  36  Sup.  Ct.  Rep. 
177) ;  that  having  obtained 
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a  rate 

based  on  the  declared  value  the 
shipper  is  concluded,  and  there  is 
no  room  for  parol  evidence  to  show 
otherwise  (Missouri,  K.  &  T.  R.  Co, 
V.  Harriman,  227  U.  S.  657,  670,  57 
L  ed.  690,  697,  S3  Sup.  Ct.  Rep. 
397) ;  that  so  long  as  the  tariff 
based  on  value  remained  operative 
it  was  binding  upon  the  shipper  and 
carrier  alike,  and  was  to  be  enforced 
by  the  courts  in  fixing  the  rights 
and  liabilities  of  the  parties  (Great 
Northern  R.  Co.  v.  O'Connor,  232  U. 
&  608,  616,  68  L.  ed.  703,  706,  84 
Sop.  Ct  Rep.  880,  8  N.  C.  G.  A.  63; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Rob- 
inson, 233  U.  S.  173,  180,  68  L.  ed. 
901, 905,  34  Sup.  Ct.  Rep.  556) ;  that 
the  question  is  not  one  of  form,  but 
of  actuality  (Southern  R.  Co.  v. 
Prescott,  240  U.  S.  632,  639,  60 
L.  ed.  836,  839.  36  Sup.  Ct.  Rep. 
469),  and  that  the  effect  of  the  stip- 
ulation cannot  be  escaped  by  the 
mere  form  of  the  action,  the  scope 
and  effect  of  which  is  an  action  for 
damages  against  the  carrier.  Geor- 
gia, F.  &  A.  R.  Ck>.  V.  Blish  Mill.  Co. 
S41  U.  S.  190,  197,  60  L.  ed.  948, 


The  con- 
tention of  appellant  that  the  agreed 
value  does  not  conclude  the  shipper 
as  against  the  acts  of  employees 
outside  the  scope  of  their  employ- 
ment cannot  be  sustained,  witiiout 
ignoring  the  terms  of  the  contract, 
disregarding  the  intent  of  the  par- 
ties and  of  the  acts  of  Congress  reg- 
ulating interstate  transportation, 
and  holding  the  carrier  to  a  differ- 
ent responsibility  than  that  which 
it  assumed. 

The  order  should  be  affirmed, 
with  costs,  and  the  questions  should 
be  answered  in  the  affirmative. 

Willard  Bartlett,  Ch.  J.,  Chaac» 
Collin,  Cnddeback,  Hogan,  and  Gu- 
dozo^  JJ^  concur. 


NOTS. 

The  question  decided  in  the  afflna- 
ative  in  (D'Utabsy  v.  Babbrtt  (repoxft- 
ed  herewith)  ante,  979,  as  to  whether 
a  stipulation  limiting  the  amount  of  a 
carrier's  liability  is  applicable  where 
goods  are  stolen  by  its  emplt^ee,  is  the 
subject  of  the  annotation  following 
flsssLBK  V.  Detroit  Tazioab  ft  Tbans- 
na  Co.  post,  986. 


ISABEIX  FESSLEB 

V, 

DETROIT  TAXICAB  &  TRANSFER  COMPANY,  PUT.  in  Erft 

(—  Mich.  — ^  171  N.  W.  860.) 

Carrier  —  transfer  company  —  loss  of  baggage  —  extent  of  liability. 

The  placing  by  a  baggage  transfer  company  of  a  notice  on  the  bade  of 
its  claim  checks  that  it  will  not  be  liable  for  loss  of  baggage  in  excess  of  a 
specified  amount  does  not  relieve  it  from  liability  for  the  full  vahie  of 
baggage  stolen  by  its  agent. 

iSee  note  on  this  question  beginning  on  page  986.] 


Ebbor  to  the  Circuit  Court  for  Wayne  County  (Des  Voignes,  J.)  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  the 
value  of  a  trunk  and  its  contents,  stolen  by  defendant's  agent  Affirmed. 

The  facts  aie  stated  in  the  opinion  of  the  court 
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Mr.  A.  J.  Groesbeck  for  plaintiff  in 
error. 

Mr.  Charles  P.  O^Neil  for  defendant 
in  error. 

Moore,  J.^  delivered  the  opinion  of 
the  court: 

This  suit  is  broufifht  to  recover 
the  value  of  a  trunk  and  its  con- 
tents. The  trunk  was  at  the  rail- 
road depot,  having  arrived  there 
from  California.  The  sister  of  ap- 
pellee engaged  Uie  agent  of  the  de- 
fendant to  deliver  it  at  the  house. 
There  was  given  by  the  defendant 
to  the  sister  a  check  reading  as  fol- 
lows: 

Claim  Check.  Detroit  Taxicab  & 
Transfer  Co.  Telephone,  M53B3. 
Address,  674  Lakeview  Ave. 

Baggage  checked  from  residence 
to  destination  by  presenting  rail- 
road ticket  Branch  Office,  IS  La- 
fayette Blvd.  See  that  ttiB  exact 
amount  as  paid  is  punched  out  from 
this  ticket. 

Read  carefully  conditions  on  the 
back.  The  amount  paid  was  |1. 
Number,  65,641. 

On  back:  "This  company  will 
not  be  responsible  for  loss  or  injury 
to  baggage  covered  by  this  check  to 
an  amount  exceeding  $100,  or  for 
merchandise,  money,  or  jewelry 
carried  by  it,  unless  specifically 
agreed  in  writing." 

Neither  the  plaintiff  nor  her  sis- 
ter read  the  check  at  the  time  it  was 
delivered,  nor  were  its  contents 
made  known  to  either  of  them.  The 
trunk  was  given  by  the  defendant 
to  its  driver,  McLeod,  to  deliver  at 
plaintiff's  home.  McLeod  stole  the 
trunk,  and  it  was  never  received  by 
plaintiff.  The  plaintiff  claimed  tbfi 
trunk  and  contents,  including  a 
watch  and  some  jewelry,  were 
worth  $665.67,  and  sued  to  recover 
that  amount. 

The  defendant,  at  the  close  of  the 
testimony  offered  by  the  plaintiff, 
asked  that  a  verdict  be  directed 
against  it  for  $100,  claiming  that 
was  the  limit  of  its  liability.  This 
motion  was  denied.  The  verdict 
was  for  the  plaintiff  for  $665.67. 
The  defendant  then  moved  to  enter 


judgment  notwithstanding  the  ver- 
dict for  $100.  This  was  refused, 
and  judgment  was  entered  for  the 
full  amount. 

We  quote  from  the  brief  of  ap- 
pellant : 

"(1)  The  main  question  involved 
in  this  case  is  the  validity  of  the 
limitation  of  defendant's  liability 
under  the  facts  in  the  case. 

"(2)  The  other  questions  in- 
volved relate  to  the  admission  of 
evidence*  the  rejection  of  evidence, 
the  remarks  of  the  court,  and  the 
charge  of  the  court  on  the  question 
of  the  damages  of  the  plaintiff." 

It  is  the  claim  of  the  defendant 
that  it  might  limit  its  liability,  and 
that  it  did  so  by  the  giving  of  the 
claim  check,  and  that  the  limita- 
tion was  fair  and  reasonable,  and 
that  when  the  plaintiff,  tiirough  her 
sister,  accepted  the  check,  she  as- 
sented to  the  limitation  and  is 
bound  by  it,  citing  Smith  v.  Amer- 
ican Exp.  Co.  108  Mich.  572,  66  N. 
W.  479,  and  the  cases  cited  therein. 
Counsel  quote  in  their  brief  nearly 
the  whole  of  that  opinion,  but  omit 
quoting  the  first  part  of  it,  which 
justifies  headnotes  reading  as  fol- 
lows: 

"The  receipt  or  bill  of  lading 
issued  by  a  common  carrier  to  a  con- 
signor, and  received  by  him  with- 
out objection,  an4  without  any 
insistence  upon  the  common-law  lia- 
bility of  the  carrier,  is  a  contract 
between  the  parties,  and  fixes  their 
liabilities  and  rights." 

"Such  contract  is  not  to  be  con- 
strued as  in  any  way  limiting  the 
carrier's  liability  for  loss  or  damage 
due  to  the  neglect  or  default  of  its 
employees." 

The  court  saying:  "The  rule  is 
established  by  the  overwhelming 
weight  of  authority." 

There  is  a  serious  question  as  to 
whether  the  claim  check  is  a  bill  of 
lading,  within  the  definition  in  Mc- 
Millan v.  Michigan  &  N.  I.  R.  Co.  16 
Mich,  at  page  113,  93  Am.  Dec.  208. 
where  it  is  said : 

'It  remains  to  be  seen  whether 
the  conditions  embodied  in  the  bills 
of  lading  are  to  be  treated  as  a  part 
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of  tiie  contract  for  transportation 
and  to  be  regarded  as  assented  to  by 
the  consifi^rs,  notwithstanding 
tiMar  may  not  have  read  them. 

'  A  biU  of  lading  proper  is  the 
written  acknowledgment  -of  the 
master  of  a  vessd  that  he  has  re- 
etived  spediSed  goods  from  the 
shipper,  to  be  conveyed  on  the  terms 
tbraein  emrosaod  to  their  destina- 
tion, and  there  delivered  to  the  par- 
ties therein  designated.  Abbott, 
Shipping,  322.  It  constitutes  the 
contract  between  the  parties  in  re- 
spect to  the  transportation,  and  is 
the  measure  of  their  rights  and  li- 
abilities, unless  where  fraud  or  mis- 
take can  be  shown.  Bedf.  Rail- 
ways, 807-809,  and  notes;  Angell, 
Carr.  §  223.  It  has  acquired  from 
usage  a  negotiable  character,  and 
the  carrier  may  be  estopped,  as 
against  the  indorsee  for  value,  from 
showing  mistakes  in  giving  it. 
Redf.  Railways,  307." 

It  will  be  noticed  that  the  claim 
check  does  not  describe  any  goods, 
does  not  mention  the  name  of  the 
consignor,  nor  the  consignee,  nor 
the  place  of  destination,  and  it 
would  hardly  be  claimed  that  it  is 
negotiable. 

Much  reliance  is  placed  by  coun- 
sel for  the  appellant  upon  the  case 
of  D'Utassy  v.  Barrett,  171  App. 
Div.  772.  157  N.  Y.  Supp.  916,  and 
219  N.  Y.  420,  ante,  979,  114  N.  E. 
786.  In  that  case  there  was  a  bill 
of  lading  which  stated:  "In  con- 
sideration of  the  rate  charged  for 
carrying  said  property,  which  is 
regulated  by  the  value  thereof^ 
.  .  .  the  shipper  agrees  that  the 
company  shall  not  be  liable  in  any 
event  for  more  than  $50,"  etc. 

Clearly  a  very  different  case  than 
the  one  before  us. 

A  case  more  like  the  one  we  are 
considering  is  Adams  Exp.  Co. 
V.  Berry  &  W.  Co.  35  App.  D.  C. 
208,  31  L.RJV.(N.S.)  309.  In  that 
ease  it  is  said : 

"It  is  evident  that  the  only  way 
in  ^ich  a  carrier  may  be  relieved 
fnmi  its  common-law  obligation  to 
pay  ilw  full  value  of  goods  lost 
tJirough  its  n^igence  is  by  means 
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of  a  special  contract  with  the  ship- 
I>er,  as  above  noted.  It  is  also  dear, 
according  to  the  ordinar]^  rules  of 
construction,  that  such  relief  is  on^ 
to  the  extent  named  in  that  con- 
tract New  York  C.  R.  Co,  v.  Lock- 
wood,  17  Wall.  357, 21  L.  ed.  627,  W 
Am.  Neg.  Cas.  624.  Is  it  possible 
for  the  carrier  to  extehd  this  doc- 
trine of  contractual 
limitation  of  liabil-  jg^^SSSgS" 
ity  to  cover  cases  loMof 
where  the  goods  uSSuu^f 
are  converted  or 
embezzled  by  it?  We  think  not  So 
great  would  be  the  opportunity  for 
fraud  that  public  policy  will  not 
suffer  a  practice  so  manifestly  cal- 
culated to  invite  it  That  the  ship- 
per, in  a  particular  instance,  might 
be  willing  to  make  such  a  conces- 
sion does  not  alter  the  rule;  it  is 
not  within  the  power  of  the  individ- 
ual to  barter  away  the  right  to  pro- 
tection inherent  in  the  general 
public  In  discussing  this  question, 
the  court,  in  the  case  of  The  New 
England  (D.  C.)  110  Fed.  416,  10 
Am.  Neg.  Rep.  888,  said:  'It  should 
be  added,  further,  that  it  is  doubtful 
if  any  limitation  which  seeks  to  pro- 
tect a  company,  not  from  the  neg- 
ligence, but  trim  the  theft  or  con- 
version, of  its  servants,  is  consonant 
with  public  policy.'  Story,  in  his 
work  on  Bailments,  8th  ed.  §  32, 
B&ya:  *In  respect  to  cases  of  loss 
by  fraud,  there  is  a  salutary  prin- 
ciple, belonging  both  to  our  law  and 
the  civU  law.  It  is  that  the  bailee 
can  never  protect  himself  against 
responsibility  for  losses  occasioned 
by  his  own  fraud ;  nay,  not  even  by 
a  contract  with  the  bailor  that  he 
shall  not  be  responsible  for  such 
losses,  for  the  law  will  not  tolerate 
such  indecency  and  immorality  that 
a  man  shall  contract  to  be  safely 
dishonest.'  See  also  Alabama  G.  S. 
R.  Co.  V.  Little,  71  Ala.  615;  Louis- 
ville &  N.  R.  Co.  V.  Sherrod,  84  Ala. 
178,  4  So.  29;  Zouch  v.  Chesapeake 
&  O.  B.  Co.  36  W.  Va.  524,  17 
L.R.A.  116,  15  S.  E.  185;  American 
Exp.  Co.  V,  Sands,  55  Pa.  140; 
Ronan  v.  Midland  R.  Co.  Ir.  L.  R. 
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14  C.  L.  157;  Schouler,  Bailm.  & 
Carr.  §  20. 

"Would  it  be  possible  for  a  car- 
rier, after  receiving  for  transporta- 
tion goods  worth  $1,000,  to  em- 
bezzle them,  and  then  plead  as  a 
limitation  of  its  liability  the  fact 
that  the  shipper  had  not  stated  tibeir 
value  to  be^  more  than  $50?  In 
other  words,  can  a  carrier  engaged 
in  business  of  a  public  nature  be 
permitted  to  justify  a  conversion  of 
goods  intrusted  to  it,  on  the  ground 
that  its  liability  is  fixed  by  con- 


tract? Such  would  be  the  absurd 
result  were  appellant's  contention 
carried  to  its  logical  conclusion." 

See  also  4  R.  G.  L.  §  261,  and  the 
many  cases  cited  in  the  note. 

The  facts  disclosed  by  this  record 
do  not  limit  the  liabilify  of  the  de- 
fendant to  $100.  Having  reached 
this  conclusion,  it  is  unnecessary  to 
discuss  the  other  questions  present- 
ed by  counsel,  though  they  have  not 
been  overlooked. 

Judgment  is  affirmed,  with  costs 
to  the  plaintiff. 


ANNOTATION. 

Stipiilation  I8w»"ri"g  amount  of  carrier's  liability  as  mpp^cMo  wlim  coods  are 

stolen  by  its  employee. 


I.  In  general,  986. 
II.  Grounds  for  holdings.  986. 
III.  Unsigned  contracts,  989. 

I.  In  general* 

This  note  does  not  include  cases 
like  The  Saratoga  (1884)  20  Fed.  869, 
in  which  the  goods  were  stolen  by 
MHneone  not  at  the  time  in  the  employ 
of  tiie  carrier,  such  cases  necessarily 
turning  upon  the  question  of  negli- 
gence or  degree  of  care  required  to 
prevent  theft.  And  cases  like  Clarke- 
Lawrence  Co.  v.  Chesapeake  &  O.  R. 
Co.  (1908)  63  W.  Va.  423,  61  S.  E. 
364,  in  which  the  decision  is  based 
upon  the  holding  that  tiiere  was  a 
conversion  by  the  carrier  itself,  tiiere 
being  no  theft  by  an  employee  for  his 
own  benefit,  are  likewise  excluded. 

It  has  been  held  that  a  clause  in  a 
special  contract,  limiting  the  carrier's 
liability  to  a  fixed  amount  in  case  of 
loss  or  injury  to  the  goods,  does  not 
apply  where  the  goods  are  embezzled 
by  an  employee  of  the  carrier.  The 
New  England  (1901)  110  Fed.  416,  10 
Am.  Neg.  Rep.  888 ;  Adams  Exp.  Co.  v. 
Berry  &  W.  Co.  (1910)  35  App.  D.  C. 
208,  31  L.R.A.(N.S.)309;  Southern 
Exp,  Co.  v.  Gutman  (1885)  6  Ky.  L. 
Rep.  654  (abstract)  modifying  (1885) 
6  Ky.  L.  Rep.  587  (abstract) ;  Gillespie 
V.  Flatt  (1896)  19  Misc.  43,  42  N.  Y. 
Supp.  876  (see  discussion  of  this  case, 
infra. 

Contra:  D'Utassy  v.  Babbbtt  (re- 


ported herewith)  ante,  979,  afTg  (1916) 
171  App,  Div.  772, 157  N.  Y.  Supp.  916. 
See  discussion,  infra.  III. 

II.  Cfrounda  for  HoUUnoa. 

The  two  cases  (Adams  E]xp.  Co.  t. 
Berry  &  W.  Go.  (1910)  36  App.  D.  C. 
208,  31  L.R.A.(N.S.)  809,  and  D'Utas- 
SY  V.  BabBETT  (reported  herewith) 
ante,  979,  aflirming  (1916)  171  App. 
Div.  772,  167  N.  Y.  Supp.  916,  cited  by 
the  court  in  (Fessleb  v.  DETRorr  Taxi- 
cab  &  Transfer  Co.  (reported  here- 
with) ante,  983,  are  practically  alike 
on  the  facts,  but,  as  already  indicated, 
are    opposed    in    the  conclusions 
reached.  The  contract  relied  upon  to 
limit  the  recovery  in.  the  Berry  &  W. 
Case  reads  as  follows:  *ln  considera- 
tion of  the  rate  charged  for  carrying 
said  property,  which  is  regulated  by 
the  value  thereof,  and  is  baaed  upon  a 
valuation  of  not  exceeding  $50,  unless 
a  greater  value  is  declared,  lAie  ship- 
per agrees  that  the  valpe  of  said  prop- 
erty  is  not  more  than  $60,  unless  a 
greater  value  is  stated  herein,  and 
that  the  company  shall  not  be  liable 
in  any  event  for  more  than  the  value 
so  stated,  nor  for  more  than  $50  if  no 
value  is  stated  herein,"  etc.,  no  value 
being  declared;  and  it  was  held  that 
the  limitation  did  not  apply  so  that 
a  recovery  for  the  full  value  of  the 
goods  was  had,  upon  the  jury's  finding 
that  the  goods  were  embezzled  by  an 
employee  of  the  carrier  for  his  own 
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use.  It  ai^eared  that  the  receipt  that 
contained  this  clause  was  taken  from 
a  blank  receipt  book  kept  upon  the 
deA  of  plaintiff's  shipping  room  and 
that  he  had  previoasly  shipped  goods 
is  the  same  way.  The  decision  is 
bssed  upon  the  theory  that  the  act 
of  the  carrier's  agent*  in  embeszling 
the  goods  for  his  own  use,  was  in 
effect  the  act  of  the  carrier,  or  at 
least  amounted  to  a  conversion  by 
the  carrier.  See  quotation  from 
Fessleb  v.  Dbtboit  Taxicab  &  Tbans- 

?EK  Co. 

The  contract  in  the  IHJtassy  Case, 
which  was  also  an  express  company's 
receipt,  reads  as  follows:  "In  consid- 
eration of  the  rate  charged  for  carry- 
ing  said  property,  which  is  regulated 
by  the  value  thereof  and  is  based  upon 
a  valuation  of  not  exceeding  $50  for 
any  shipment  of  100  pounds  or  less, 
and  not  exceeding  60  cents  per  pound 
for  ai^  shipment  In  excess  of  100 
poands,  unless  a  greater  value  is  de- 
clared at  time  of  shipment,  the  ship- 
per agrees  that  the  company  shall  not 
be  liable  in  any  event  for  more  than 
fifty  dollars  ($60)  on  any  shipment  of 
100  pounds  or  less,  and  for  not  ex- 
ceeding 60  cents  per  pound  on  a  ship- 
ment weighing  more  than  100  pounds, 
and  said  property  is  valued  at,  and  the 
liability  of  the  company  is  hereby 
United  to,  the  values  above  stated, 
unless  a  greater  value  is  declared  at 
the  time  of  shipment,  and  charge  for 
value  paid  or  agreed  to  be  paid  there- 
for/' nothing  being  said  as  to  the 
shipper's  having  read  the  receipt.  It 
was  held  that  the  limitation  does  ap- 
ply, and  the  amount  of  the  recovery 
was  limited  by  l^e  terms  of  the  con- 
tract The  appellate  division  in  decid- 
ing the  case  said;  "A  number  of  New 
York  and  other  cases  are  cited  by 
appellant  in  support  of  this  proposi- 
tion, but  practically  all  of  them  in- 
volve a  conversion  in  the  course  of  the 
carrier's  effort  to  purform  the  con- 
^a^  of  carriage,  such  as  a  deviation 
from  the  agreed  route,  an  unwarrant- 
ed delay,  a  misdelivery,  etc.,  in  which 
case  it  is  quite  proper  to  say  that  the 
conversion  is  by  the  carrier  itself,  and 
that  for  such  conversion  the  carrier 
should  foe  liable  in  tort  independently 


of  the  contract.  But  the  instant  case 
presents  a  totally  different  question, 
since  the  conversion  of  the  goods  was 
by  an  employee  for  his  own  benefit. 
His  acts  in  furtherance  of  this  pur- 
pose were  not  company  acta,  but  the 
acts  of  a  stranger.  But  for  not  pre- 
venting the  theft  the  company, 
through  its  agents,  including  the 
thief,  was  negligent  It  was  a  part 
of  the  contract  of  carriage  to  prevent 
thefts  by  anyone,  including  their  own 
employees.  The  failure  to  do  this  con- 
stituted a  breach  of  contract  for 
which  the  company  is  liable,  but  to 
which,  however,  the  limitation  of 
liability  contained  in  that  contract 
applies."  And,  in  affirming  the  deci- 
sion the  court  of  appeals  said:  "The 
distinction  must  be  borne  in  mind  be- 
tween a  limitation  of  liability  and  an 
agreed  valuation  in  case  of  liability. 
When  it  is  urged  tiiat  the  limitation 
of  value  should  not  be  applied  to  any 
case  of  theft  by  the  carrier's  employ- 
ees, for  the  reason  that  the  company 
is  liable  for  such  acts  as  if  the  com- 
pany had  been  the  thief  (Adams  Exp. 
Co.  V.  Berry  &  W.  Co.  (1910)  35  App. 
D.  C.  208,  81  L.R.A.(N.S.)  309),  the 
argument  loses  sight  of  this  distinc- 
tion. When  the  agent  acts  within  the 
scope  of  his  employment  in  taking 
possesion  of  the  shipment,  *in  legal 
effect  it  was  the  same  as  if  the  defend- 
ant, personified,  had  taken  it'  (Venn. 
J.,  in  Hasbrouck  v.  New  York  C.  &  H. 
R.  R.  Co.  (1911)  202  N.  Y.  878,  86 
L.R.A.(N.S.)  637,  95  N.  E.  808,  Ann. 
Gas.  1912D,  1160),  but  the  liability 
may  exist,  and  the  valuation  of  the 
shipment  in  cose  of  llabili^  may  be 
agreed  upon,  when  the  rates  for 
transportation  are  based  on  Ihe  valua- 
tion of  the  goods  intrusted  to  the 
carrier.  The  reason  for  the  rule  sus- 
taining the  declared  and  agreed  valu- 
ation is  to  prevent  fraudulent  prac- 
tiices  by  shippers  in  obtaining  a  lower 
rate  by  undervaluation  (Kansas  City 
Southern  R.  Co.  v.  Carl  (1913)  227 
U.  S.  639,  662,  57  L.  ed.  633.  688,  33 
Sup.  Ct  Rep.  391;  George  N.  Pierce. 
Co.  V.  Wells,  F.  &  Co.  (1915)  236 
tr.  S.  278,  59  L.  ed,  576,  35  Sup.  Ct 
Rep.  351).  While  the  rule  should  nbt 
be  extended  to  permit  a  carrier  to 
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realize  a  profit  by  eonvertinff  valaable 
shipments,  such  conversions  are  so 
unusual  as  to  be  almost  negligible. 
It  would  be  unjust  and  contrary  to  the 
policy  of  the  law  to  permit  the  agreed 
valuation  to  be  overthrown  for  the 
purpose  of  enabling  the  shipper  to 
obtain  a  recovery  in  excess  thereof, 
in  a  suit  for  loss  or  damage,  on  any 
theory  of  trover  or  conversion  for  loss 
of  goods  by  wrongful  deliveries  or 
acts  of  employees  for  their  benefit, 
based  not  on  the  wrongful  misconduct 
of  the  carrier  as  such,  but  on  tiie  act 
of  the  employee." 

Gillespie  v.  Piatt  (1896)  19  Misc. 
4S,  42  N.  Y.  Supp.  876,  supra,  holding 
that  the  limitation  in  the  contract 
does  not  apply  where  the  goods  must 
have  been  stolen  by  the  carrier's  em- 
ployee, is  baaed  upon  the  carrier's 
aflirmative  wrongful  act  in  making  up 
a  receipt  in  such  manner  that  its  de- 
livery employee  could  obtain  the  sig- 
nature of  the  consignee  to  the  receipt 
by  fraud,  without  delivery  of  the 
package,  which  he  did,  and  made  it 
appear  that  he  had  delivered  the  pack- 
age to  the  consignee  when  he  had 
not  done  so.  It  will  be  seen,  there- 
fore, that  this  decision,  while  op- 
posed in  result  to  the  D'Utassy  Case 
(reported  herewith)  ante,  979,  is  not 
necessarily  so  on  principle.  In  that 
case  there  was  no  negligence  of  the 
carrier  except  what  might  be  imputed 
to  it  for  employing  an  untrustworthy 
servant,  while  in  the  Gillespie  Case 
the  negligence  was  so  gross  that  the 
court  held  it  to  be  a  positive  wrong- 
ful act. 

The  New  England  (1901)  110  Fed. 
416.  10  Am.  Neg.  Bep.  388.  was  de- 
cided upon  title  unreasonableness"  of 
the  limitation,  after  a  finding  that 
the  goods  had  been  stolen  or  embez- 
zled by  the  carrier's  employees,  the 
court  holding  that  a  limitation  to  $50 
in  value  for  a  passenger  with  a  firsf- 
class  steamer  ticket  across  the  Atlan- 
tic is  an  unreasonably  low  amount. 
Bat  the  court  added  that  *'it  Is  doubt- 
ful if  any  limitation  which  seeks  to 
protect  a  company  not  from  the  neg- 
ligence, but  from  the  theft  or  conver- 
sion, of  its  servants,  is  consonant 
with  public  policy."   And  it  might  be 


observed  here  that  the  court  did  not 
favor  the  distinction  that  wm  after^ 
wards  so  tersely  stated  by  the  New 

York  court  in  the  D'UTAfisr  Case. 
It  said:  **To  make'a  ease  tuia  on  the 
presence  or  absence  of  the  formal 
words,  'at  which  the  baggage  is  hereby 
valued,'  is  to  sacrifice  substance  to 
form."  This  had  reference  to  the 
distinction  later  drawn  by  the  New 
York  court  between  "a  limitation  of 
liability  and  an  agreed  valuation  in 
case  of  liability."  See  quotation  from 
the  D'Utassy  Case. 

In  Windmiller  v.  Northern  P.  K.  Co. 
(1909)  52  Wash.  613.  101  Pae.  226^ 
part  of  the  goods  were  taken  from  the 
box,  and  the  theft  was  not  discovered 
until  the  box  had  reached  its  destina- 
tion over  a  connecting  carrier's  line; 
it  was  held  that  plaintiff  could  not 
recover  above  the  limit  specified  in 
tiie  contract,  upon  a  speculative  the- 
ory that  the  goods  were  stolen  by  the 
employees  of  the  connecting  carrier. 
So  the  case  cannot  be  classed  as  one 
in  which  the  goods  were  stolen  by 
an  employee. 

In  Bradley  v.  Waterhouse  (1828)  8 
Car.  &  P.  (Eng.)  318,  Moody  &  M.  164. 
a  parcel  containing  200  sovereigns, 
inclosed  in  6  pounds  of  tea,  was  sent 
by  coach  and  paid  for  as  of  ordinary 
value,  both  the  sender  and  the  con- 
signee being  aware  of  a  notice  of 
the  proprietors,  limiting  their  liability 
to  £5  unless  the  value  was  declared 
and  carriage  paid  for  accordingly. 
The  parcel  was  stolen  on  the  way  by 
one  of  the  coach  porters  employed  by 
the  coach  proprietors.  The  question 
submitted  was:  "Has  this  been  a 
case  of  gross  negligence  on  the  part 
of  the  defendants,  or  has  the  loss 
been  brought  on  by  the  plaintiff's  own 
conduct  in  sending  valuable  articles 
under  such  slight  disguise?"  The 
verdict  was  for  tiie  defendants,  but 
it  will  be  observed  that  the  question 
was  one  of  avoiding  liability  alto- 
gether, and  not  merely  the  application 
of  the  limitation  fixed  by  the  contract 
or  public  notice.  Another  case  of  this 
kind  is  Fein  v.  Weir  (1908)  129  App. 
Div.  299,  114  N.  Y.  Supp,  426,  affirmed 
in  (1910)  199  N,  Y.  640,  93  N.  E. 
1084,  where  the  carrier  was  held  lia- 
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ble  for  the  whole  value  of  the  ffoods 
stolen  by  an  employee,  notwithstand- 
iag  ft  claase  linuting  its  liability,  on 
the  theory  that  the  agent  who  re- 
ceived the  goods  and  signed  a  false 
name  to  the  receipt  was  acting  with- 
in the  scope  of  his  authority,  but  the 
question  of  limiting  the  liability  was 
eliminated  from  the  case  by  the  ad- 
missions or  concessions  made  in  the 
brief  of  the  carrier.  These  two  cases 
are  not  within  the  scope  of  the  note, 
•whiet  la  limited  to  the  question  of 
limiting  the  liabilityp  but  they  are 
cited  here  to  show  the  dislinction, 

III,  Unaifrned  contruetg. 

In  view  of  the  fact  that  the  court 
in  (Fbssler  v.  Detroit  Taxicab  & 
Transfek  Co.  (reported  herewith) 
ante,  988),  seems  to  lay  emphasis 
upon  the  facts,  that  the  "check  does 
not  describe  any  goods,  does  not  men- 
tion the  name  of  the  consignor,  nor 
the  consignee,  nor  the  place  of  desti- 
nation," that  it  was  not  signed,  and 
that  it  was  not  negotiable,  neither  the 
DUtassy  Case  (reported  herewith) 
ante,  979,  nor  Adams  Exp.  Co.  v. 
Berry  &  W.  Co.  (1910)  35  App.  D.  C. 
208,  31  L.R.A.(N.S.)  309,  supra,  shed 
much  light  upon  the  question  before 
the  eonrt,  although  it  cites  both  and 
Kys  that  tile  latter  is  the  more  like 
the  case  before  it.  As  already  stated, 
supra,  the  two  cases  are  alike  in 
every  essential  fact,  the  court  in  the 
DUtassy  Case  citing  the  other,  but 
refusing  to  follow  it.  But  a  clear  dis- 
tinction is  raised  between  bills  of  lad- 
ing, express  receipts,  and  other  forms 
iU€Md  by  carriers  of  freight  and  ex- 
press, on  the  one  hand,  and  the  car- 
riers of  baggage  on  passenger  tickets, 
checks  of  transfer  companies,  etc,  on 
the  other.  Since  there  is  not  much,  if 
any,  authority  upon  this  phase  of  the 
question,  Fessler  v,  Detkoit  Taxicab 
&  TBANsns  Co.  (reported  herewith) 
ante,  983,  should  stand  as  a  valu- 
able precedent  as  to  the  nonapplica- 
4>illty  of  a  clause  contained  in  an  un- 
signed contract,  limiting  the  amount 
of  the  carrier's  liability,  when  the 
property  is  stolen  by  the  employees 
■of  the  carrier. 

In  Mobile  &  O.  R.  Co.  v.  Hopkins 
(1868)  41  Ala.  486,  94  Am.  Dec.  607, 


where  the  baggage  of  a  passenger 
traveling  upon  a  free  ticket  bad  been 
stolen  by  the  employees  of  the  carrier, 
it  was  held  that  the  limitation  in 
amount  of  recovery  expressly  stipu- 
lated for  upon  the  ticket  or  free  pass 
did  not  apply.  It  was  contended  that 
the  fact  that  no  consideration  was 
paid  for  the  ticket  made  a  difference 
in  l^e  matter  of  limitation  of  liability, 
but  the  court  said:  "The  relation  of 
common  carrier  and  passenger  cer- 
tainly subsisted  between  the  parties, 
notwithstanding  the  contract;  but 
whether  tile  effect  of  a  gratuitous 
transportation,  in  such  case,  is  to  ex- 
empt the  carrier  from  that  liability 
imposed  by  the  common  law,  by  which 
he  becomes  an  insurer,  viz.,  such  as 
arises  from  those  conclusive  presump- 
tions of  negligence  wMch  are  raised 
by  the  law  in  tiie  absence  of  nonfeaa- 
ance  or  misfeasance  and  wrong,  we 
need  not  determine,  as  no  such  ques- 
tion is  presented  by  the  record.  We 
do  hold,  however,  that  it  makes  no 
difference  whether  tiie  service  is  per- 
formed gratuitously  or  not,  in  regard 
to  the  obligation  to  perform  it  well, 
after  it  is  once  entered  upon ;  for  ever 
since  the  decision  of  the  leading  case 
of  Coggs  V.  Bernard  (1708)  2  Ld. 
Raym.  909,  92  Eng.  Reprint,  107,  6 
Eng.  Rul.  Cas.  247,  1  Am.  Neg.  Cas. 
948,  it  has  been  regarded  as  sound 
law  that  'the  confidence  induced  by 
undertaking  any  service  for  another 
is  a  sufficient  legal  consideration  to 
create  a  duty  in  the  performance  of 
it*  And  we  hold,  further,  that  in 
undertaking  the  performance  of  gra- 
tuitous transportation,  the  common 
carrier  can  no  more  stipulate  for  ex- 
emption from  liability  for  damage  oc- 
casioned by  the  negligence,  or  wilful 
default,  or  tort,  of  himself  or  his 
servants,  than  he  can  when  he  re- 
ceives a  reward  for  the  service  to  be 
performed;  both  are  alike  prohibited 
by  a  sound  public  policy,  which  also 
forbids  a  gratuitous  bailee,  not  bound 
by  the  considerations  of  public  duty 
attached  to  the  office  of  a  common  car- 
rier, from  stipulating  that  he  may  be 
fraudulentiy  negligent  or  safely  dis- 
honest.'' J.  W.  M. 
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MILLEN  H.  McLENDON,  Admr.,  etc..  of  Annie  C.  HcLendon,  Deceased, 

-Respt.» 

V. 

CITY  OF  COLUMBIA,  Appt 

8o%ah  Carolina  Supreme  Oowrt— JToy  8,  191t. 

(101  S.  C.  48,  86  S.  E.  284.) 

Statute  —  construction  —  meaningless  ref^ence. 

1.  A  section  of  a  statute  attempting  to  refer  to  and  adopt  relevant  sec- 
tions of  other  statutes,  but  which  by  mistake  refers  to  irrelevant  sections, 
which  makes  the  reference  meanin£^essi  may  be  read  without  such  ref- 
erence. 

{Se€  note  on  this  questUm  beginning  on  page  996.] 


—  constmction  —  particular  words. . 

2.  In  the  construction  of  statutes 
the  court  must  look  to  the  plain  pur- 
pose of  the  whole  statute,  rather  than 
the  strict  verbal  construction  of  par- 
ticular words  in  it. 

[See  25  R.  C.  L.  1013.] 
Damages  —  death  —  punitive. 

3.  A  statute  making  applicable  to 
procedure  to  recover  damages  for 
death  resulting  from  a  defective  high- 
way the  provisions  of  Lord  Campbell's 
Act,  which  permits  the  allowance  of 
punitive  damages,  amends  the  act  per- 
mitting the  recovery  so  as  to  allow 
such  damages,  although  they  were  not 
provided  for  in  the  act  creating  the 
cause  of  action. 

[See  25  R.  C.  L.  907,  908.] 

Statute  —  enforcement  of  expurgated 
statute. 

4.  If,  by  eliminating  from  a  section 
of  a  statute  giving  a  right  of  action 
for  death  reference  to  sections  of  a 
statute  which  are  erroneously  alleged 
to  prescribe  the  procedure,  the  statute 
will  permit  enforcement  of  the  right 


in  tite  .manner  now  provided  by  tiie 
Code,  and  appropriate  methods  are 
provided  in  the  Code,  such  procedure 
may  be  enforced. 

Evidence  —  parol  —  reason  for  mis- 
take in  statute. 

6.  Parol  evidence  to  show  how  a 
mistaken  reference  in  a  statute  oc- 
curred is  incompetent  upon  the  qaes- 
tion  of  construction  of  the  statute. 

[See  10  R.  C.  L.  1028.] 

—  printed  volume  of  statutes. 

6.  The  printed  volume  of  the  stat- 
utes of  the  state  is  competent  evidence 
of  what  the  law  is  on  a  given  subject 

.  [See  10  R.  C.  L.  1110.] 
Death  —  survival  of  right  of  actfon 
—  construction  of  statute. 

7.  An  amendment  of  a  statute  relat- 
ing to  actions  for  ^spass  on  real  ra- 
tate,  which  provides  for  survival  of 
such  rights  of  action  and  includes  "any 
and  all  injuries  to  the  person/'  per- 
mits an  action  by  the  administrator 
for  suffering  before  death  of  one  killed 
by  another's  negligence. 


Appeal  by  defendant  from  orders  of  the  Common  Pleas  Circuit  Court 
for  Richland  County  (Ramage,  Special  Judge)  overruling  a  demurrer  to 
the  complaint  and  an  objection  to  the  jurisdiction,  in  an  action  brought 
to  recover  damages  for  the  death  of  plaintiff's  intestate,  alleged  to  have 
been  caused  by  defendant's  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

The  demurrer  and  order  made    it  does  not  state  facts  sufficient  to 


thereon,  and  the  grounds  of  objec- 
tion and  the  order  thereon,  men- 
tioned in  the  opinion,  are  as  follovra ; 
The  demurrer  was  as  follows : 
Upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint  that 


constitute  a  cause  of  action. 

1.  Because  it  appears  upon  the 
face  of  the  complaint  that  the  ac- 
tion is  brought  by  the  administrator 
of  the  deceased  against  a  municipal 
corporation  to  recover  damages  re- 
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suiting  from  the  death  for  the  ben- 
efit of  the  husband  of  the  deceased, 
iriierieas  it  is  respectfully  submitted 
that  no  such  action  is  allowed  under 
the  statute  laws  of  the  state  of 
South  Carolina,  nor  can  such  an  ac- 
tion be  maintained  against  a  mu- 
nicipality under  the  common  law, 
as  applied  in  the  courts  of  this 
state. 

2.  Because  it  appears  upon  the 
face  of  the  complaint  that  the  ac- 
tion is  one  to  enforce  a  cause  of  ac- 
tion against  a  municipal  corpora- 
tion for  the  benefit  of  a  certain  ben- 
^ciary,  for  damages  resulting  from 
the  death  of  plaintiff's  intestate, 
whereas  it  is  respectfully  submitted 
tlut  there  is  no  such  action  given 
by  the  statute  laws  of  the  state  of 
South  Carolina,  nor  by  the  common 
law  as  applied  in  the  courts  of  this 
state. 

3.  Because  it  appears  upon  the 
face  of  the  complaint  that  the  cause 
of  action  sought  to  be  enforced  is 
against  a  municipal  corporation, 
and  it  further  appears  upon  the  face 
of  said  complaint  that  the  death  of 
plaintiffs  intestate  was  immediate, 
and  whereas  it  is  respectfully  sub- 
mitted that  the  only  cause  of  action 
permitted  in  this  state  against  a 
municipal  corporation  for  tilie  death 
of  a  person  injured  is  a  survival  ac- 
tion, and  it  clearly  appears  upon  the 
face  of  the  complaint  that  the  action 
here  sought  to  be  enforced  is  not  a 
survival  action,  but  is  a  new  action 
for  the  benefit  of  the  husband  of  the 
deceased. 

4.  Because  it  appears  upon  the 
face  of  the  complaint  that  the  cause 
of  action  sought  to  be  enforced  is 
not  a  survival  action,  and,  even  if 
so  construed,  it  cannot  be  main- 
tained, because  it  appears  upon  the 
face  of  the  complaint  that  the  death 
of  plaintiff's  intestate  was  immedi- 
ate; therefore  plaintiff's  intestate, 
while  living,  had  no  cause  of  ac- 
tion, and  none  could  or  did  survive. 

Upon  hearing  the  demurrer,  the 
judge  filed  the  following  order : 

"TTie  defendant  demurred  to  the 
complaint  in  the  above-entitled 
cause  on  the  ground  that  it  did  not 
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state  facts  sufficient  to  constitute  a 
cause  of  action  in  the  particulars 
'set  forth  in  the  notice  of  demurrer 
on  file. 

"After  hearing  C.  S.  Monteith, 
Esq.,  in  Support  of  the  demurrer, 
and  the  attorneys  for  plaintiff,  con- 
tra, I  have  reached  the  conclusion 
that  the  grounds  are  not  well  found- 
ed. I  am  of  the  opinion  that  §  1974 
of  the  Code  of  1912,  vol.  1,  in  con- 
nection with  §  3053  of  said  Code, 
embraces  an  action  of  the  kind  al- 
leged in  the  complaint.  The  terms 
of  §  1974  are  comprehensive,  and,  I 
think,  embrace  an  action  for  im- 
mediate death  as  well  as  one  in 
which  the  injured  person  may  die 
after  the  lapse  of  an  interval.  This 
section  expressly  provides  that  rem- 
edy shall  be  pursued  in  the  manner 
described  in  the  Lord  Campbell's 
Act,  all  of  the  terms  of  which  are 
made  applicable  to  such  a  case.  It 
was  expressly  admitted  by  counsel 
for  defendant  in  argument  before 
me  that  references  to  §§  1475  and 
2282,  and  chapter  XCIII.  vol.  1,  ap- 
pearing in  §  1974  of  the  Code,  were 
clerical  errors,  and  the  section  in 
question  should  be  construed  as  if 
referring  to  §§  1972  and  3053,  and 
chapter  XCII. 

"It  is,  therefore,  ordered  that  the 
demurrer  be,  and  the  same  hereby 
is,  overruled." 

The  case  was  called  for  trial  on 
October  20,  1914,  the  plaintiff  an- 
nounced ready  for  trial,  and  de- 
fendant stated  that  notice  of  appeal 
from  order  overruling  demurrer 
had  been  given,  and  objected  to  go- 
ing to  triaJ,  and  defendant  also  in- 
terposed an  objection  to  the  juris- 
diction of  the  court  to  try  the  case 
upon  grounds  which  were  as  fol- 
lows: 

"The  defendant  objects  to  the  ju- 
risdiction of  the  court  to  try  this 
case  and  moves  to  dismiss  the  same 
upon  the  ground  that  the  court  has 
no  jurisdiction  of  the  subject-mat- 
ter, for  the  reason  that  Code  of 
Laws  of  1912,  vol.  1,  §  1974,  pro- 
vides for  the  survival  of  causes  of 
action  arising  under  §§  1475  and 
2282  of  the  Code  of  1912,  vol.  1, 
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and  neither  of  said  sections  pro- 
vides for  any  cause  of  action 
against  a  municipality,  or  gives  any- 
rights  against  same  whatsoever,  nor 
does  chapter  98  of  the  Code  of  1912 
give  personal  representative  of  a  de- 
ceased person  any  right  of  action 
whatever." 

The  circuit  Judge  thereupon  made 
the  following  order : 

"Upon  the  call  of  this  case  for 
trial  on  Tuesday,  October  20,  1914, 
the  defendant  interposed  an  objec- 
tion to  the  jurisdiction  of  the  sub- 
ject-matter, for  the  reason  that  the 
Code  of  Laws  of  1912,  vol.  1,  §  1974, 
provides  for  the  survival  of  causes 
of  action  arising  under  §§  1475  and 
2282  of  the  Code  of  1912,  vol.  1,  and 
neither  of  said  sections  provides  for 
any  cause  of  action  against  a  mu- 
nicipality or  gives  any  rights 
against  same  whatsoever,  nor  does 
chap.  XCin.  of  the  Code  of  1912 
give  the  personal  representative  of 
a  deceased  person  any  right  of 
tion  whatever. 

"After  hearing  argument  for  and 
against  the  motion,  I  decided  to  and 
did  overrule  the  same." 

Messrs.  C  S.  Honteith  and  W.  H. 
Cobb  for  appellant. 

Messrs.  Edward  L.  Craig  and  Melton 
A  Belaer,  for  respondent: 

The  court  had  jurisdiction  of  the 
■abject-matter  of  the  action, — the  right 
of  the  plaintiff  to  recover  damages  of 
the  defendant. 

17  Am.  ft  Eng.  Enc.  Law,  2d  ed.  1041. 

While  it  has  been  held  that  the  ac- 
tion conferred  by  Lord  Campbeirs 
Act  is  not  strictly  a  "survival"  action, 
but  in  a  certain  sense  a  new  action 
given  to  the  administrator  for  the  ben- 
eficiaries prescribed  by  the  act,  yet 
generally,  and  commonly  speaking, 
such  action  has  always  been  regarded 
as  In  some  sort  surviving  or  continuing 
to  the  administrator;  for  the  same  is 
subject  to  be  defeated  by  the  act  or 
release  of  the  injured  person. 

Reed  v.  Northeastern  R.  Co.  37  S.  C. 
42,  16  S.  E.  289;  Watson  v.  Southern 
R.  Co.  66  S.  C.  47,  44  S.  E.  375. 

Gage,  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  is  from  two  orders 

of  the  circuit  couft. 
The  administration   of  justice 


would  have  been  promoted  had  the 
appellant  abided  a  final  judgment 
on  the  merits;  for  then  all  the  is- 
sues now  made,  and  others  which 
may  be  hereafter  made,  could  be 
settled  by  one  appeal,  and  no  party 
have  suffered. 

The  plaintiff  sues  the  city  of  Co- 
lumbia for  the  instant  death  of  his 
wife,  under  his  overturned  automo- 
bile, upon  a  defective  highway  of 
the  city. 

To  a  complaint  which  alleged  the 
wrong  the  defendant  demurred.  The 
demurrer  will  be  reported,  as  will 
the  order  made  tiiereon. 

The  cause  proceeded  immediately 
to  trial,  but  thereto  the  defendant 
"objected  to  the  jurisdiction  of  the 
court  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  subject- 
matter."  The  grounds  of  objection 
and  tiie  order  made  thereon  and 
defying  the  motion  will  also  be  re- 
ported. 

There  was  a  mistrial,  and  the  ap- 
peal here,  as  above  stated,  is  from 
the  two  orders  made  by  the  court. 

History:  The  plaintiff,  in  com- 
pany with  his  wife,  was  driving  his 
automobile  along  Main  street  in  the 
city  of  Columbia  towards  the  south ; 
at  or  near  the  intersection  of  Main 
and  Whaley  streets  a  small  stream 
crosses  Main  street  obliquely,  and 
over  the  stream  there  was  flung  a 
narrow  cement  bridge ;  the  plaintiff 
had  just  crossed  over  the  bridge, 
and  his  machine  went  into  a  side 
ditch  on  the  right,  turned  turtle 
upon  and  immediately  killed  the 
wife.  Therefore,  the  plaintiff  sued  as 
the  administrator  of  his  wife's 
estate. 

The  right  to  sue  for  the  alleged 
wrong  is  referable  to  many  statutes 
of  the  state,  and  a  decision  of  the 
cause  requires  a  detailed,  and  it 
may  be  a  fatiguing,  consideration  of 
the  statutes  and  the  decisions  about 
them. 

By  the  Act  of  1892  (21  Stat  at 
L.  91,  Code  of  Laws  1912,  vol.  1,  § 
3053),  a  city  was  made  liable  for 
injuries  to  persons  which  resulted 
from  a  defect  in  a  bridge  or  # 
street. 


Digitized  by 


Google 


By  the  Act  of  1903 
L  67,  Civil  Code  of  Laws  1912,  § 
1974)  if  death  resulted  from  sucn 
tn  injury,  th^  the  action  was  made 
to  survive  to  the  personal  repre- 
sentative of  the  person  so  killed. 

By  the  Statute  of  1903,  the  action 
was  to  be  enforced  as  by  the  pro- 
visions of  Lord  Campbell's  Act. 

By  the  Act  of  1892  and  its 
Amendment  of  1895  (21  Stat,  at  L. 
18.  24  Stat,  at  L.  945,  Civ.  Code 
1912,  §  8963),  a  cause  of  action  for 
an  injury  to  the  person  of  the  de- 
ceased, in  this  case  Annie  C.  Mc- 
Lendon,  survived  to  the  personal 
representative  of  such  irerson,  in 
this  case  the  plaintiff,  her  husband. 

This  is  the  statute  law,  and*all  of 
it  by  which  the  rights  and  remedies 
of  the  plaintiff  are  prescribed. 

The  defendant  has  made  two  ex* 
ceptions,  one  about  the  order  over- 
ruling the  demurrer,  and  that  he 
has  subdivided  into  four  parts ;  and 
one  about  the  order  overruling  the 
plea  to  Jurisdiction  of  the  subject- 
matter. 

Thereby  the  appellant  makes  only 
two  questions;  he  contends:'  (1) 
That  §  1974,  vol.  1,  of  the  Code  of 
Laws  of  1912,  is  the  sole  warrant 
for  the  action,  and  its  words  do  not 
.sustain  the  action.  (2)  That  § 
3963,  vol.  1,  of  the  Code  of  Laws 
1912,  governs  the  case;  and  by  it  the 
plaintiff  has  only  that  cause'  of  ac* 
tion  which  Annie  C.  McLendon 
would  have  had,  had  she  lingered 
and  not  died  immediately,  which 
the  appellant  cims  a  survival  action, 
and  on  it  the  plaintiff  has  not  sued. 

The  confusion  in  the  case  arises 
out  of  the  enactment  of  amend- 
ments to  three  capital  statutes;  so 
that  the  wiiole  collected  body  of  the 
law  thereabout  is  not  so  in  harmony* 
as  it  would  have  been  had  it  been 
embraced  at  the  outstart  in  one  act. 

The  three  capital  enactments  are: 
(1)  Lord  Campbell's  Act,  1859  (12 
Stat,  at  L.  825,  Civ.  Code  1912,  § 
3956) ;  (2)  the  act  to. allow  reme- 
dies to  and  against  the  representa^ 
tives  of  deceased  persons  for  in- 
juries to  land,  1892  (21  Stat,  at  L. 
18,  Civ.  Code  1912,  §  3962) ;  (3) 
6  A.L.R^3. 
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(24  Stat,  at  the  act  to  make  municipal  corpora- 
tions liable  to  persons  who  receive 
bodily  hurt  on  its  streets  through 
defects  therein,  1892  (21  Stat  at  L. 
91.  Civ.  Code  1912,  §  8053). 

Into  each  of  these  statutes,  unre- 
lated at  the  start,  amendments  have 
been  thrust,  in  different  years  and 
for  different  purposes,  so  that  each 
is  now  somewhat  related  to  the  oth- 
er, and  the  relation  is  apparently 
hostile. 

The  third  of  these  statutes,  enact- 
ed in  1892,  is  that  which  created  the 
primary  ri^ht  in  the  citizen  and  the 
corresponding  wrong  of  the  munici- 
pality, and  we  shall  hereinafter  re- 
fer to  it  as  the  Act  of  Primary 
Right. 

By  it  the  citizen  might  ride  on 
smooth  highways  unhurt,  and  by  it, 
for  defective  mghways,  the  conse- 
quence of  municipal  negligence, 
which  cause  hurt  to  the  citizen,  the 
municipality  is  made  liable. 

The  statute,  however,  gave  a 
right  of  action  only  to  a  person 
who  received  bodily  injury;  it  did 
not  give  a  right  of  action  to  anybody 
in  the  event  the  person  so  injured 
died;  and  unless  some  other  statute 
supplied  that  right  it  did  not  exist, 
for  the  wrong  was  esteemed  to  die 
with  the  person. 

At  that  time  (1892),  and  at  the 
time  of  tiie  transaction  here  (in 
1913),  Lord  Campbdl's  Act  was  of 
force.  The  language  of  that  «ct  is 
sufficiently  comprehensive  to  permit 
the  plaintiff  to  maintain  this  new 
action. 

The  statute  (Civ.  Code  1912,  § 
3063)  which  gives  the  primary 
right  to  the  plaintiff  is  not  tiie  same, 
as  that  which  was  construed  in  All 
v.  Barnwell  County,  29  S.  C.  161,  7 
S.  E.  68. 

By  Lord  Campbell's  Act  (Civ. 
Code  1912,  §  3955),  and  by  the  Act 
of  Primary  Bight,  the  right  of  ac- 
tion is  made  to  depend  on  negli- 
gence; not  so  with  the  aqt  con- 
strued at  29- S.  C.  1^1,  7  S.  £.  58. 

But  if  Lord  Campbell's  Act  (Civ. 
Code  1912,  §  3955)  did  not  compre- 
hend this  case,  the  Act  of  1908  (24 
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Stat,  at  L.  67,  Civ.  Code  1912,  § 
1974)  did  so  expressly. 

That  statute  was  an  amendment 
of  the  act  of  primary  right.  That 
statute  was  passed  to  change  the 
rule  announced  in  All  v.  Barnwell. 
It  had  not  then,  nor  since,  been  held 
that  Lord  Campbell's  Act  did  not 
embrace  a  case  arising  under  the 
Act  of  Primary  Right. 

But  the  appellant  stoutly  con- 
tends that  Lord  CampbelFs  Act  can- 
not govern  the  case,  though  the  gen- 
eral assembly  has  so  ordained  by  the 
Act  of  1903.  The  argument  is  (1) 
that  Lord  Campbeira  Act  creates  a 
new  action  in  him  who  sues  for  the 
death  (Civ.  Code  1912,  §  3956,  and 
Re  Mayo,  GO  S.  C.  401,  54  L.R.A. 
660,  38  S.  E.  634),  while  the  act 
here  which  gives  the  primary  right 
only  provides  that  the  right  of  ac- 
tion,— (a)  for  the  injury  and  (b) 
for  the  death, — shall  survive  to  the 
personal  representative;  and  (2) 
that  Lord  Campbell's  Act  permits 
the  jury  to  award  punitive  damages, 
while  the  iict  which  gives  the  pri- 
mary right  here  limits  the  recovery 
to  actual  damages. 

It  is  true  tilie  Act  of  Primary 
Right  declares  that  the  right  of  ac- 
tion shall  "survive,"  but  the  whole 
statute,  especially  that  part  which 
makes  applicable  Lord  Campbell's 
Act,  makes  it  plain  that  for  the 
death  of  the  person  certain  other 
persons  might  sue  and  recover  dam- 
ages sustained  by  them. 

In  the  instant  case,  there  could 
literally  be  no  survival  of  action,  for 
the  woman  instantly  killed  had  no 
action.  We  must  look  to  the  plain 
purposes  of  the 
whole  statute  rath- 
er than  to  strict 
verbal  construction 
of  particular  words  of  it.  The 
action  here  sued  on  is  a  new  action, 
and  the  plaintiff  has  so  esteemed  it ; 
he  has  sought  to  "enforce"  his 
primary  right  by  tiie  procedure  laid 
down  in  Lord  Campbell's  Act,  which 
is  applicable  to  such  actions. 

Aiid  that  brings  us  to  the  issue 
stated  just  aboVe  as  (2). 
It  is  true  Lord  Campbell's  Act  al- 


mmiwt 


lows  punitive  damages.  That  was 
foreign  matter  thrust  in  1901  into 
the  Act  of  1859,  and  to  change  the 
rule  announced  in  1898  in  Garrick 
V.  Florida,  C.  &  P.  R.  Co.  53  S.  C. 
449,  69  Am.  St.  Rep.  874,  31  S.  E. 
334. 

And  inasmuch  as  the  allowance 
of  punitive  damages  was  one  of  the 
"provisions"  of  Lord  Campbell's 
Act  in  1903,  when  it  was  made 
"applicable"  to  the  Act  of  Primary 
Right,  it  is  plain  that  such  "pro- 
vision" about  punitive  damages  al- 
ters and  amends  the  i>,„„e^ 
Act    of    Primary  *e»th- 
Right  wherein  only  »"**»^ 
actual  damages  were  allowable. 

In  the  case  at  bar,  however,  there 
is  noMlemand  for  punitive  damages; 
it  is  not  alleged  that  the  act  of  the 
municipality  was  wilful. 

But  the  appellant  yet  contends 
that  the  Statute  of  1903,  that  which 
amended  the  Act  of  Primary  Right 
and  makes  "applicable"  to  the  case 
Lord  Campbell's  Act,  is  not  now  a 
part  of  the  statute  law  of  the  state, 
and  that  because  it  is  not  written  in 
totidem  verbis  in  the  Codification  of 
1912,  at  §  1974. 

That  is  the  contention  stated  as 
(1)  in  the  outstart  of  this  opinion, 
^en  reference  was  made  to  the  ex- 
ceptions. 

It  is  true  that  §  1974  of  the  Code 
of  1912  does  not  contain  all  the 
words  of  the  Act  of  Amendment  of 
1903.  The  Act  of  Amendment  did 
not  recite  and  repeat  the  Primary 
Act  or  Lord  Campbell's  Act;  it  in- 
vokes those  statutes  by  reference  to 
them  as  numbered  parts  of  the  Codi- 
fication of  1902,  and  the  numbered 
parts  are  pertinent. 

But  the  Codification  of  1912,  when 
it  invokes  the  same  two  statutes — 
Lord  Campbell's  Act  and  the  Pri- 
mary Act--by  section  and  chapter 
of  tJiat  Code  itself,  refers  to  sec- 
tions and  chapters  which  contain 
matter  foreign  to  the  subject. 

The  appellant's  contention  is  that 
the  section  must  mean  that  which  it 
declares,  and,  if  that  meaning  is  not 
true,  then  ite  true  meaning  cannot 
be  supplied  aliunde. 
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But  so  far  as  the  section  and 
chapter  therein  referred  to  are  con- 
cerned, to  vriU  §§  1475  and  2280, 
and  chap.  XCIII.,  the  reference 
means  nothing,  and  the  section  may, 
therefore,  be  read  without  the  ref- 
erence. Plainly,  the 
insertion  of  the 
numerals  1476  and 
2280  and  the  char^ 
acter  XCIII.,  is  a  bull. 

There  is  no  need  to  inquire  how  it 
happened.  The  sense  would  be  the 
same  had  blank  spaces  been  put  in 
the  place  of  the  numerals  and  char- 
acter. It  will  not  be  contended  on 
any  hand  that  the  general  assembly 
intended  to  make  the  references 
which  appear  in  the  section.  If, 
therefore,  §  1974  (Code  of  1912)  be 
read  with  the  foreign  matter  elimi- 
nated, it  will  stand  thus:  "When- 
ever the  death  of  any  person  shall 
be  caused  by  any  injury  through  a 
defect*  in  or  fidlure  to  repair  a 
highway,  causeway,  public  way, 
street,  or  bridge,  under  such  cir- 
cumstances and  conditions  as  would 
have  entitled  the  party  to  recover 
damages  if  death  had  not  ensued, 
then  in  every  such  case  the  rifi^  of 
action  for  such  injury  and  death 
shall  survive  to  and  may  be  en- 
forced by  the  personal  representa- 
tive of  such  person  in  ^e  same 
manner  as  is  now  provided  by  this 
Code." 

The  Code  of  1912  provides  at  § 
3053  and  chap.  XCII.  a  congruous 
right  and  remedy  for  the  death  of 
such  person  by  such  instrumen- 
tatity. 

We  tliink, 
— •■f«p«ra*«t 
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therefore,  that  the 
plaintiff  has  a  plain 
right  of  action 
without  any  refer- 
ence to  how  the  blunder  in  §  1974 
occunod. 


wtmtmt*. 


The  parol  testimony  offered  to 

show    how    it    did  E,we-e«««»l 

occur  was  irrele — for  mim. 
vant,   as  weU  as 
incompetent. 

The  best  evidence  before  us  of 
what  is  the  statute  law  on  the  sub- 
ject is  the  printed 
volume :  tiiere  is  ▼•>«■■• 
none  other  evidence  ^ 
at  hand,  and  it  contains  all  the  law 
necessary  to  sustain  the  action* 
Finally,  the  appellant  cites  yet  fui- 
other  statute  to  sustain  his  conten- 
tion that  the  cause  of  action  set  up 
in  the  complaint  is  not  a  new  action, 
but  an  old  action,  made  to  survive 
her  in  whom  it  first  inhered.  That 
is  the  Act  of  1905  (24  Stat,  at  L. 
946),  embodied  in  the  Code  of  1912 
at  §  3963.  That  statute  is  but  an 
amendment  thrust  into  the  Act  of 
1892  (21  Stat,  at  L.  18). 

The  Act  of  1892  had  reference 
only  to  trespassers  upon  real  estate^ 
and  it  provided  that  wrongs  thereon 
should  survive  to  or  against  the 
owner  or  the  trespasser  as  the  case 
might  be. 

The  Amendment  of  1905  included 
"any  and  all  injuries  to  the  person.'*" 

The  statute,  as  amended,  is  dis- 
cussed in  Bennett  v.  Spartanburg  R. 
Gas  &  Electric  Co.  97  S.  C.  28,  81 
S.  E.  189,  and  thereunder,  if  the 
deceased  here  had  suffered  before 
her  death,  the  per- 
sonal    representa-  ?r^*Tt""7*^»* 

, .  .  ,  of  rivnt  of 

tive    might    have  MtioM-H»oB- 

sued  by  a  survival  ItatSS"  ** 

action  therefor,  and 

then  sued  by  a  new  action  for  her 

death. 

Thus  we  have  considered  and  de- 
cided all  the  real  issues  made,  not 
by  name,  but  in  essence,  and  our 
conclusion  is  that  the  orders  of  the 
Circuit  Court  be  affirmed;  it  is  so 
ordered. 
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ANNOTATION. 

Effect  of  mistake  in  reference  in  statute  to  anoAer  statute,  constitution, 
public  docment,  record,  or  the  like. 


I.  General  rule,  996. 
IL  niiutratioiiB  of  rule; 

a.  Error   in   reference   to  title, 

chapter,  or  section  number, 
997. 

b.  Error  in'  reference  to  date,  1008. 
e.  Misrecltal  of  title,  1007. 

*  I.  Oenena  rvMe. 

In  interpretation  of  a  statute,  it 
should  be  construed  with  reference  to 
its  general  scope  and  the  intent  of  the 
lefifislature  in  enacting  it,  and  in  or- 
der to  ascertain  what  was  the  purpose 
the  court  must  give  effect  to  all  of  its 
clauses  and  provisions.  Where  the 
language  used  is  ambiguous,  or  admits 
of  more  than  one  meaning,  it  is  to  be 
taken  in  such  a  sense  as  will  conform 
to  the  scope  of  the  act,  and  effectuate 
its  purpose.  The  use  of  inapt,  inac- 
curate, or  improper  terms  or  phrases 
will  not  invalidate  the  statute,  provid- 
ed the  real  meaning  of  the  legislature 
can  be  gathered  from  the  context  or 
from  the  general  purpose  and  tenor  of 
the  enactment.  Clerical  errors  or  mis- 
prisions, which,  if  not  corrected,  would 
render  the  statute  unmeaning  or  in- 
capable of  reasonable  construction,  or 
would  defeat  or  impair  its  intended  op- 
eration, will  not  necessarily  vitiate  the 
act,  for  they  will  be  corrected,  if  prac- 
ticable. Nor  will  mere  inadvertences 
or  omissions  have  that  effect,  provided 
they  can  be  supplied  by  reference  to 
the  context  or  to  other  statutes,  and 
the  true  reading  of  the  statute  made 
obvious,  and  its  real  meaning  appar- 
ent. Fortune  v.  Buncombe  County 
(1905)  140  N.  C.  S22,  52  S.  E.  950.  And 
if  the  object,  purpose,  and  intention  of 
the  legislature  in  the  enactment  of  the 
particalar  statute  can  be  fairly  ascer- 
tained and  arrived  at,  then  it  is  the 
duty  of  the  court  to  overlook  and  dis- 
regard all  apparent  inaccuracies  and 
mistakes  in  the  mere  verbiage  or 
phraseology  of  the  statute,  and,  if  pos- 
sible, to  give  force  and  effect  to  the 
evident  reason,  spirit,  and  intention  of 
the  law.  Clare  v.  State  (1879)  68  Ind. 
25. 


n.^ — continued. 

d.  Error  in  ignoring  amendment 

to  act  refwred  to,  1009. 

e.  Beference  to  ordinance,  resoln- 

tion,  or  mnniupal  diarter,  1010. 

f.  Miscellaneous,  1011. 
IIL  Exceptions  to  rule,  1011. 

These  principles  apply  in  case  of  a 
mistake  in  a  reference  in  a  statute  to 
another  statute,  constitution,  public 
document,  record,  or  the  like,  and  or- 
dinarily, where  the  real  intent  of  the 
legislature  is  manifest,  but  would  be 
defeated  by  a  literal  adherence  to  the 
terms  of  a  mistaken  reference,  tiie 
mistaken  reference  will  be  regarded 
as  surplusage,  or  will  be  read  as  cor- 
rected, and  the  legislative  intent  giv- 
en effect. 

United  States. — ^Wilson  v.  Spaulding 
(1884)  19  Fed.  304;  Northern  P.  Exp. 
Co.  V.  Metsehan  (1898)  32  C.  C.  A. 
630,  61  U.  S.  App.  161,  90  Fed.  80. 

Alabama. — Harper  v.  State  (1896) 
109  Ala.  28, 19  So.  867. 

Arkansas. — Hughes  v.  Kelly  (1910) 
95  Ark.  827,  129  S.  W.  784. 

California. — ^People  v.  King  i  '865) 
28  Cal.  265;  Re  Campbell  (1904)  143 
Cal.  623,  77  Fac.  674;  People  v.  Brad- 
ford (1905)  1  Cal.  ApR.  41,  81  Pac.  712. 

Colorado.  —  Murray  v.  Hobson 

(1887)  10  Colo.  66, 13  Pac.  921. 
Florida.  —  Saunders   v.  Pensacola 

(1888)  24  Fla.  226,  4  So.  801. 
Georgia.— Do wda  v.  State  (1884)  74 

Ga.  12;  MayaviUe  v.  Smith  (1909)  132 
Ga.  316,  64  S.  E.  13X;  White  v.  Forsyth 
(1912)  138  Ga.  753,  76  S.  E.  68. 

Illinois. — School  Directors  v.  School 
Directors  (1874)  73  111.  249;  Pattou  v. 
People  (1907)  229  III.  612,  82  N.  E. 
386;  People  ex  rel.  Sangamon  County 
V.  Haire  (1907)  231  111.  163,  «S  N.  E. 
133;  People  v.  Penman  (1916)  271  HI. 
82, 110  N.  E.  894. 

Indiana.— Cnare  v.  State  (1879)  68 
Ind.  17;  Ray  v.  Jeffersonville  (1882) 
90  Ind.  667;  Citizens  Street  R.  Co.  v. 
Haugh  (1896)  142  Ind.  254,  41  N.  E. 
533. 

Kansas.  —  Baker  t.  Agricultural 
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Und  Go.  (1900)  62  Kan.  79,  61  Pac 
79;  Coney  v.  Topeka  (1916)  96  Kan. 
46»  149  Pac.  689;  Tatlow  v.  Bacon 
(1917)  101  Kan.  26,  —  A.L.R.  — ,  165 
Pac.  885. 

Kentucky.— Re  Barker  (1909)  182 
Ky.  220,  116  S,  W.  686,  1176;  Com.  v. 
Casteel  (1888)  4  Ky.  L.  Rep.  628. 

MaiM^Blake  v.  Brackett  (1859)  47 
11^  28;  Gray  v.  Camb«rland  County 
(1891)  88  M«.  429,  22  Atl.  8T6;  Lowell 
V.  Washington  County  R.  Co.  (1897) 

90  He.  80,  37  Atl.  869. 

Hidiigan. — People     v.  Howard 

(1888)  73  Mich.  10,  40  N.  W.  789;  Stow 
V.  Grand  Rapids  (1890)  79  Mich.  696, 
44  N.  W.  1047. 

Minnesota.  —  Winona  Whipple 
(1877)  24  Minn.  61. 

Bfontana.^ — Lane  v.  Mlsaoala  Connty 
(1887)  6  Mont.  478,  18  Pac.  186;  Car- 
nithers  v.  Madison  (bounty  (1887)  6 
Mont  482, 13  Pac.  140;  Equitable  Life 
Assur.  Soc.  V.  Hart  (1918)  —  Mout 
— ,  173  Pac.  1062. 

Nebraska. — State  ex  rel.  Burnham 
T.  Babeock  (1888)  28  Neb.  128,  86  N. 
W.  348;  Fenton  v.  Vnle  (1889)  27  Neb. 
768,  43  N.  W.  1140;  Baird  t.  Todd 

(1889)  27  Neb.  782,  48  N.  W.  1143; 
State  ex  rel.  Powers  v.  Partridge 

(1890)  29  Neb.  168,  45  N.  W.  290; 
Richards  v.  State  (1902)  65  Neb.  808» 

91  N.  W.  878. 

Nevada. — Worthington  v.  District 
Ct  (1914)  87  Not.  212,  L.R.A.1916A, 
«96,  142  Pac.  280,  Ann.  Caa.  1916E, 
1097. 

New  Jersey. — ^American  Surety  Co. 
▼.  Great  White  Spirit  Co.  (1899)  68  N. 
J.  Eq.  526^  43  Atl.  679. 

New  York. — Watervliet  Tump.  Co.  ▼. 
M'Kean  (1844)  6  Hill,  616;  People  ez 
reL  Furman  v.  Clute  (1872)  50  N.  V. 
461, 10  Am.  Rep.  608;  McKee  Land  & 
ImproT.  Co.  T.  Swikehard  (1898)  23 
Hisc  21,  61  N.  Y.  Supp.  399,  affirmed 
in  (1901)  63  App.  Div.  653,  71  N.  Y. 
Sopp.  1141,  whteh  was  affirmed  in 
(1908)  178  N.  Y.  68%  66  N.  E.  1112; 
Lowman  v.  Billington  (1909)  66  Misc. 
111.  119  N.  Y.  Supp.  826;  People  ex  rel. 
Fitch  V.  Lord  (1896)  9  App.  Div.  468, 
75  N.  T.  S.  R.  760,  41  N.  Y.  Supp,  843. 

North  Carolina.— State  ▼.  Woolard 
(1896)  119  N.  C.  779,  25  S.  E.  719; 
Fortune  v.  Buncombe  (bounty  (1906) 


140  N.  C.  822,  62  S.  E.  960;  Murphy  v. 
Webb  (1911)  166  N.  C.  402,  72  8.  E. 
460. 

Oregron.— State  v.  Robinson  (1897) 
82  Or.  43,  48  Pac.  367. 

Pennsylvania.  —  Com.  use  of  Al- 
lesrheny  City  v.  Marshall  (1871)  69  Pa. 
832;  Re  Clearfield  County  License 
Bonds  (1891)  10  Pa.  Co.  Ct,  698;  Mar- 
tin V.  Luzerne  County  (1904)  18  Pa. 
Dist  R.  801. 

South  CaraHna^McLendon  v.  (Co- 
lumbia (1016)  101  a  a  48,  86  8.  E. 
284. 

Texas.— Chambers  v.  State  (1860) 
26  Tex.  307;  State  v.  McCracken 
(1875)  42  Tex.  383;  Ex  parte  Segars 
(1894)  82  Tex.  Ctim.  Rep.  568,  25  S. 
W.  26. 

iltah^PeopIe  t.  HiU  (1884)  3  Utah 
884,  3  Pac.  76. 

Washington. — State  ex  rel.  Wolfe  v. 
Parmenter  (1908) ,  50  Wash.  164,  19 
L.R.A.(N.S.)  707,  96  Pac.  1047. 

West  Virginia.  —  State  v.  Cross 
(1898)  44  W.  Va,  315,  29  S.  E.  527. 

WisconBin^Madison.  W.  ft  M.  PL- 
Road  Co.  V.  Reynolds  (1864)  3  Wis. 
287;  Fenberttiy  r.  Lee  (1881)  51  Wis. 
261,  8  N.  W.  116. 

Wyoming.  —  Hollibaugh  v.  Hehn 
(1904)  13  Wyo.  269,  79  Pac.  1044. 

England.— Re  Boothroyd  (1846)  16 
Mees.  &  W.  1,  158  Eng.  Reprint,  786, 
15  L.  J.  Exch.  N.  S.  170;  Rex  t.  Vasey 
[1906]  2  K.  B.  748,  75  L.  J.  K.  B.  N.  S. 
19,  69  J.  P.  465.  22  Times  L.  B.  1,  64 
Week.  Rep.  218,  98  L.  T.  N.  S.  671,  21 
Cox  C.  C.  49. 

U.  tUmttrationa  of  rule. 

a.  Mrror  in  refermtee  to  title,  chapter,  or 

eetMon  number. 

The  rule  generally  obtains  that  a 
mistaken  reference  to  a  title,  chapter, 
or  section  number  of  a  statute  Jn 
another  statute  will  be  disregarded, 
and  the  reference^will  be  read  as  if 
made  to  th6  proper  title,  chapter,  or 
section  number,  if  enough  appears  in 
the  statute  to  indicate  properly  the 
legislative  intent. 

United  States. — Wilson  v.  Spaulding 
(1884)  19  Fed.  304. 

California.— People  v.  King  (1866) 
28  Cal.  266;  People  v.  Bradford  (1906) 
1  Cal.  App.  41,  81  Pac.  712. 
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Illinois.— Patton  v.  People  (1907) 
229  111.  512, 82  N.  E.  386;  People  ex  rel. 
Sangamon  County  v.  Haire  (1907)  281 
111.  1G3,  88  N.  E.  133. 

Indiana.— Clare  v.  State  (1,879)  68 
Ind.  17. 

Kansas. — Coney  v.  Topeka  (1916)  96 
Kan.  46,  149  Pac.  689;  Tatlow  v.  Baton 
(1917)  101  Kan.  26^  —  A.L.E.  — ,  165 
Pac.  835.  ' 

Kentacky^Re  Barker  (1909)  182 
Ky.  220,  116  S.  W.  686,  1176. 

Maine.  —  Lowell  t.  Washington 
County  R.  Co.  (1897)  90  Me.  80, 37  Atl. 
869. 

Nebraska. — State  ex  rel.  Bumham 
V.  Babcock  (1888)  23  Neb.  128,  3iS  N. 
W.  848;  Richards  t.  State  (1902)  66 
Neb,  808,  91  N.  W,  878. 

Nevada.— Worthington  V.  District 
Ct.  (1914)  37  Nev.  212,  L.R.A,1916A, 
696,  142  Pac.  230,  Ann.  Gas.  1916E, 
1097. 

New  York.— Waterrllet  Tump.  Cd. 
V.  ITKean  (1844)  6  Hill,  616;  People 
ex  rel.  Fitch  v.  Lord  (1896)  9  App. 
Div.  458,  75  N.  Y.  S.  R.  760,  41  N.  Y. 
Suppi  843 ;  McKee  Land  &  Improv.  Co. 
V.  Swikehard  (1898)  23  Misc.  21,  51 
N.  Y.  Sapp.  399,  affirmed  in  (1901)  63 
App.  Div.  553.  71  N.  Y.  S.  1141,  which 
was  affirmed  in  (1903)  173  N.  Y.  630, 
66  N.  W.  1112;  Lowmap  v.  BUlington 
(1909)  66  Misc.  Ill,  119  N.  Y.  Sapp. 
826. 

Pennsylvania. — Martin  v.  Luseme 
County  (1904)  13  Pa.  Dist.  R.  801. 

Texas.— Ex  parte  Segars  (1894)  32 
Tex.  Crim.  Rep.  553,  25  S.  W.  26. 

Utah.— People  v.  Hill  (1884)  3  Utah, 
834, 3  Pac.  76. 

West  Virginia.  —  State  v.  Cross 
(1898)  44  W.  Va.  815, 29  S.  B.  627. 

Thus,  in  State  ex  reL  Bumham  v. 
Babcock  (1888)  23  Neb.  128,  36  N.  W. 
348,  it  was  held  that  the  fact  that  an 
amendatory  act,  ip  referring  to  the 
particular  section  of  the  amended  act 
to  which  it  was  applicable  designated 
It  as  a  division,  would  not  affect  its 
validity.  In  Stete  v.  Cross  (W.  Va.) 
supra,  it  was  held  that  a  mistake  in  an 
amendatory  act,  in  enumerating  the 
section  of  the  Code  to  be  amended, 
would  be  disregarded,  and  the  act  con- 
strued to  amend  the  section  intended 


to  be  amended,  where  the  intent  o£  the 

legislature  was  clear. 

■  In  Watervliet  Tump.  Go.  v.  M*Keui 

(1844)  6  Hill  (N.  Y.)  616,  there  was 
involved  an  act  chartering  a  tampike 
company,  which  made  it  aubject  "to 
all  the  regulations,  restrictions,  and 
liabilities  imposed  by  title  first,  chap- 
ter eii^t.  of  the  revised  statutes."  An 
amendatory  act  uempted  the  compai^ 
*'from  the  restriction  contained  in  the 
thirlar-sixth  Jseetiwi  of  the  third  article 
of  the  sixteenth  chapter  of  the  revised 
statutes,  relating  to  turnpike."  Chap- 
ter 8  related  to  duties  of  the  executive 
officers  of  the  state,  and  chapter  16 
related  to  highways,  bridges,  and  fer- 
ries. That  part  of  the  Revised  Statutes 
relating  to  tumpike  corporations  was 
found  in  the  18ti>  chapter,  under  title 
one.  There  was  a  36th  section  in  title 
one.  It  was  held  that  both  the  orig- 
inal act  and  the  amendatory  act  re- 
ferred to  chapter  18. 

In  Lowell  v.  Washington  County  R. 
Co.  (1897)  90  Me.  80.  37  Atl.  869,  a 
statute  extending  time  for  the  location 
and  construction  of  a  certain  railroad, 
"incoiporated  under  chapter  fifty-four 
of  the  Private  Acts  of  Eighteen.  Hun- 
dred and  Nineiy-three/'  was  held  to 
apply  to  the  specified  railroad,  al- 
though it  was  incorporated  under 
chapter  454  of  the  Private  Acts  of 
1898,  chapter  454  being  the  only  act 
of  incorporation  of  the  railroad  during 
tiiat  year,  and  chapter  64  being  an  aot 
in  regard  to  larceny. 

In  People  ex  rel.  Fitch  v.  Lord 
(1896)  9  App.  Div.  468,  75  N.  Y.  S.  R. 
760.  41  N.  Y.  Supp.  843,  there  was  in- 
volved an  act  (Laws  1894,  chap.  667^ 
providing  for  ascertaining  and  paying 
damages  to  lands  and  buildings  snf- 
fered  by  changes  of  grade  authorized 
by  chapter  329  of  the  Laws  of  1892, 
And  by  certain  other  acts.  Chapter  329 
of  the  Laws  of  1892  was  an  enactment 
entirely  foreign  to  the  subject  referred 
to  by  the  Act  of  1894,  but  chapter  339 
did  relate  to  that  subject  It  was  held 
that  the  enumeration  in  the  Act  of 
1894  of  a  particular  law  passed  in 
1892  would  be  disregarded,  and  the 
section  wherein  that  law  was  inaccur- 
ately specified  would  be  treated  simply 
as  though  it  referred  to  changes  of 
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grade  made  pursuant  to  aatiiority  con- 
ferred by  the  legislature  at  its  seaaion 
In  1892. 

In  Martin  t.  Luserne  County  (1904) 
IS  Pa.  Dist.  R.  801,  the  court  passed 
on  the  15th  section  of  the  Act  of  June 
27,  1896,  by  which  it  was  provided  as 
follows:  "And  the  report  required  by 
the  7th  section  of  this  act  shall  have 
the  same  effect  aUB  the  report  of  the 
auditors  under  said  Act  of  April  15, 
1834,  P.  L.  537."  There  was  no  re- 
quirement for  a  report  in  the  7th  sec- 
tion, but  there  was  one  in  the  6th 
section,  and  it  specified  the  Only  r»> 
port  in  the  act  which,  from  its  make- 
up, could  be  held  to  have  **the  same 
effect  as  the  report  of  the  auditors 
under  said  Act  of  April  16,  1834."  It 
was  held  that  there  was  a  mere  clerical 
mistake,  which  the  courts  had  power 
to  correct,  and  that  the  words,  "7th 
section,"  would.be  read  "6th  section." 

In  People  v.  Hill  (1884)  S  Utah,  334. 
3  Pac.  76,  the  court  in  construing  §  192 
of  the  Criminal  Practice  Act,  which, 
in  pointing  out  what  objections  ap- 
pearing on  the  face  of  an  indictment 
may  be  taken  advantage  of  by  way  of 
demurrer,  specified  as  one  of  the 
grounds  in  subdivision  two,  "that  It 
does  not  substantially  conform  to  the 
requirCTients  of  §§  150  and  162,"  held 
that  the  reference  to  §  152  should  be 
read  as  though  it  were  to  §  151,  the 
reference  to  §  152  manifestly  being  a 
mistake,  since,  when  considering  its 
subject-matter  and  that  of  §  161,  the 
legislative  intent  could  only  find  ex- 
pression in  the  latter  section. 

In  Worthington  v.  District  Ct. 
(1914)  87  Nev.  212,  L.R.A.1916A,  696, 
142  Pac.  230,  Ann.  Cas.  1916E,  1097, 
there  was  involved  an  act  entitled, 
"An  Act  to  Amend  an  Act  Entitled, 
'An  Act  to  Amend  an  Act  Entitled, 
"An  Act  Relating  to  Marriage  and. 
Divorce,"  Approved  November  28, 
1861,'  as  Approved  Fetuniuy  16, 
1875,"  which  provided  that  "§  22  of 
said  act  is  amended  so  as  to  read 
as  follows/'  .  The  language  used  in 
the  act  was  substantially  the  same  as 
that  used  in  §  22  of  the  Act  of  Novem- 
ber 28,  1861,'  and  §  1  of  the  Act  of 
February  15,  1875.  It  was  held  that 
the  intention  of  the  legislature  was 


clear,  and  that  the  designation  of  the 
amended  section  as  22  instead  of  1  was 
a  mere  clerical  mistake,  to  be  disre- 
garded. 

In  Richards  v.  State  (1902)  65  Neb. 
808,  91  N.  W.  878,  an  act  entitled,  "A 
Bill  for  an  Act  for  the  Protection  of 
Girls  under  the  Age  of  Fjifteen  Years, 
'  «nd  to  Amend  §  12  of  Chapter  4  of 
the  Criminal  Code  of  the  Compiled 
Statutes  of  Nebraska,  and  to  Repeal 
Said  Original  Section,"  and  which,  by 
its  first  section,  amended  the  section 
designated  in  the  title,  was  held  not 
ju}  be  invalid  because  the  repealing 
clause  declared  that  "said  original 
§  11  herein  amended  s^iali  be,  and 
the  same  is  l^ereby,  repealed."  The 
court  said:  .  "The  Intentim  of  the 
legislature,  which  is  to  be  .ascertained 
from  a  view  and  consideration  of  the 
whole  law,  is  in  our  judgment  clear 
and  certain.  It  Is  beyond  question 
that  the  second  section  of  the  act  was 
intended  to  repeal  the  law  which  it 
was  the  declared  purpose  of  the  first 
section  to  amend.  .In  providing  for 
the  repeal  of  the  amend^  section,  in 
obedience  to  the  mandate  of  the  Con- 
stitution, the  legislature  made  a  verbal 
error,  which  produces  no  iU  effect  be- 
cause it  does  not  tend  in  the  slight- 
est degree  to  render  doubtful  or  ob- 
scure the  legislative  purpose  and 
intent.  Yon  may  reject  the  numeral 
tezza  as  a  mere  redundancy,  and  no 
shadow  of  ambiguity  will  remain." 

In  Re  Barker  (1909)  132  Ey.  220, 116 
S.  W.  686.  1176,  the  title  of  the  act  in 
question  recited  that  it  ^as  an  act  to 
amend  subsection  11  of  §  2380  of  Car- 
roll's Kentucky  Statutes.  In  the  body 
of  the  act  subsection  2  was  said  to  be 
amended,  but  the  amendment  was  per- 
tinent to  subsection  11,  and.  not  to 
subsection  It  was  held  that  the  in- 
tent of  the  legislature  to  amend  sub- 
section 11  would  be  given  effect. 

In  Wilson  v.  Spaulding  (1884)  19 
Fed.  S04*  the  act  in  question,  which 
was  entitled,  "An  Act  to  Correct  an 
Error  in  §  2504  of  the  Revised  Statutes 
of  the  United  States."  in  its  body  re- 
ferred to  "Schedule  M  of  §  25  of  the 
Revised  Statutes."  The  subject-mat- 
ter of  the  act  was  the  rate  of  customs 
duties  to  be  levied  on  certain  kinds 
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of  imported  goods,  and  §  2604  of  the 
Revised  Statutes  had  reference  to 
duties  on  Imported  ffoods,  and  con- 
tained a  series  of  schedules  identified 
by  letters,  amonsr  which  was  "sched- 
ule M."  Section  26  related  to  a  mat- 
ter entirely  foreign  to  that  treated  by 
the  amendatory  act.  It  was  held  that 
by  reading  the  title  of  the  act  together ' 
with  the  body  there  could  be  no  qaea- 
tion  but  that  the  act  referred  to  sched- 
ule M  of  §  2604,  and  operated  to  amend 
it 

In  Clare  ▼.  State  (1879)  68  Ind.  17. 
the  court  construed  an  act  which  pur- 
ported to  amend  §  74  of  an  act  en- 
titled, "An  Act  to  Divide  the  State  into 
Circuits  for  Judicial  Purposes,"  ap- 
proved March  6,  187S,  and  which  pro- 
vided that  the  counties  of  Steuben  and 
De  Ealb  should  constitute  the  fortieth 
judicial  circuit.  Section  74  of  the 
amended  act  had  been  repealed,  but 
by  §  36  of  that  act  it  was  provided 
that  the  counties  of  Steuben,  De  Kalb, 
and  two  others  should  constitute  the 
thirty-fifth  circuit.  It  was  held  that 
it  was  the  intention  of  the  legislature 
to  amend  S  86,  and  the  court  would 
construe  the  act  to  carry  out  that  in- 
tent, and  that  the  mistaken  reference 
to  §  74  would  not  vitiate  the  act. 

In  Patton  v.  People  (1907)  229  111. 
612,  82  N.  E.  386,  followed  in  People 
ex  rel.  Sangamon  County  v.  Haire 
(1907)  281  IlL  1S3,  88  N.  B.  188,  it 
appeared  that  the  Farm  Drainage  Act 
of  1886  was  amended  in  1895  by  add-: 
ing  §  16a.  The  next  amendment  was 
made  June  10,  1897,  and  purported  to 
amend  §  89a  of  the  Farm  Drainage 
Act  as  amended  by  the  amendment  of 
1895. '  There  was  no  §  89a  in  the-  Farm 
Drainage  Act,  but  §  16a  of  the  amend- 
ment of  1896  was  numbered  para- 
graph 89a  in  Hurd's  Statutes,  and  it 
was  plainly  the  section  which  the  leg- 
islature intended  to  amend  in  1897. 
By  an  Act  of  May  10,  1901,  §  89a  was 
repealed.  It  was  held  that  the  Act  of 
June  10,  1897,  must  be  construed  as 
an  amendment  of  §  16a  of  the  amend- 
ment of  1895,  and  that  the  Act  of  1901 
had  the  efFect  of  i^pealinsr  that  sec- 
tion. 

In  People  v.  Bradford  (1905)  1  Cal. 
App.  41,  81  Pac.  712,  it  was  contended 


that  §  288  of  the  Penal  Code,  which 
provided  that  "any  person  who  shall 
wilfblly  and  lewdly  commit  any  lewd 
or  lascivious  act,  other  than  the  acts 
constituting  other  crimes  provided  for 
in  part  II.  of  this  Code,"  etc.,  was  un- 
intelligible, in  that  part  II.  of  the  Code 
referred  to  related  solely  to  criminal 
procedure  and  In  no  way  described 
acts  constituting  other  crimes.  It  ap- 
peared that  the  statement  of  the  acts 
constituting  otiier  crimes  was  to  be 
found  in  part  I.  Answering  the  con- 
tention, it  was  said:  "It  is  evident 
that  either  by  legislative  oversight  or 
by  clerical  misprision  the  characters 
11/  were  inserted  for  the  character 
1/  in  such  section,  and  that  §  288 
should  be  so  construed." 

In  People  v.  King  (1866)  28  CaL 
266,  there  was  involved  a  statute 
which  read  as  follows:  "No  person 
can  be  convicted  of  a  public  offense 
unless  by  the  verdict  of  a  jury,  ac- 
cepted and  recorded  by  the  court;  or 
upon  a  plea  of  guilty;  or  upon  judg- 
ment against  him  upon  a  demurrer  to 
the  indictment  in  the  case  mentioned 
in  section  two  hundred  and  ninefy- 
three."  The  reference  to  §  298  did  not 
express  the  legislative  intent,  but  that 
intent  found  expression  in  §  296,  the 
latter  section  referring  to  a  case  of 
conviction,  and  the  former  to  a  case 
of  acquittal.  It  was  held  that  the  act 
would  be  construed  as  referring  to 
§  296,  otherwise  the  statute  would  lead 
to  an  absurdi^. 

In  Ex  parte  Segars  (1894)  82  Tex. 
Crim.  Rep.  653,  25  S.  W.  26,  the  act 
construed  by  the  court  was  one  relat- 
ing to  local  option,  and  purported  to 
be  an  amendment  of  the  Revised  Stat- 
utes, title  63.  It  added  two  articles 
numbered  8239b  and  3289e,  which, 
however,  were  stated  in  the  caption 
and  first  section  of  the  act  to  be  part 
of  title  63.  It  was  held  that  there 
was  no  question  as  to  the  intention 
of  the  legislature,  and  if  the  mistake 
as  to  the  two  articles  could  be  held 
to  be  material,  it  could  not  afftet  the 
rest  of  the  statute. 

In  Coney  v.  Topeka  (1915)  96  Kan. 
46,  149  Pac.  689,  it  appeared  that  an 
amendatory  act  to  the  statute,  relatinsr 
to  the  commission  f onn  of  government 
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for  cities,  provided  for  an  election  to 
abandon  that  form  of  government,  and 
declared  that  the  suMciency  of  an 
initiatory  petition  for  calling  the  elec- 
tion»  the  order  for  an  election  and  con- 
duct thereof,  together  with  the  declar- 
ing of  the  result,  should  be  determined 
"generally  as  provided  by  §  3  of  this 
act.  in  80  far  as  the  provisions  thereof 
are  applicable."  Section  3  related  to 
oaths  of  office,  salaries  of  the  mayor 
and  commissioners,  and  the  time  to  be 
devoted  to  their  duties.  Section  6  cov- 
ered recall  elections  in  detaiL  It  was 
held  that  the  intention  of  the  legisla- 
ture to  refer  to  §  6  was  clear,  and 
would  be  given  effect  The  rule  laid 
down  by  the  court  is  quoted  in  Tat- 
low  V.  Bacon  (1917)  101  Kan.  26,  — 
A.L.R.  — .  165  Pac.  835. 

In  McEee  Land  &  bnprov.  Co.  v. 
Swikehard  (1898)  23  Misc.  21.  61  N.  Y. 
Supp.  399,  affirmed  in  (1901)  63  App. 
Div.  663,  71  N.  Y.  Supp.  1141,  which 
was  affirmed  in  (1903)  173  N.  Y.  630, 
66  N.  E.  1112,  it  was  held  that  a  stat- 
ute called  the  Liquor  Tax  Law,  which 
purported  to  repeal  chapter  744.  Laws 
of  1895,  did  not  have  the  effect  of  re- 
pealing the  act  designated,  which  was 
an  act  relating  to  the  construction  of 
a  sewer,  there  being  a  chapter  774. 
Laws  of  1895,  which  related  to  excise, 
and  which  it  was  probably  the  inten- 
tion of  the  legislature  to  repeal. 

In  Lowman  v.  Billington  (1909)  65 
Misc.  Ill,  119  N.  Y.  Supp.  826,  the  de- 
cision turned  on  the  question  whether 
§  2  of  chapter  309  of  the  Laws  of 
1883  was  repealed  by  chapter  548  of 
the  Laws  of  1896.  Chapter  309  of  the 
Laws  of  1883  originally  consisted  of 
four  sections,  the  fourth  of  which 
was  distinctly  repealed  in  1892.  The 
Act  of  1896  was  a  repealing  act,  and 
a  great  many  statutes  were  repealed 
by  it.  The  repealed  statutes  were  ar- 
ranged in  columns  according  to  their 
year,  chapter,  and  section,  and  when 
certain  sections  of  an  act  were  re- 
pealed, those  sections  were  distinctly 
specified,  and  when  an  entire  act  was 
repealed  the  word  "all"  was  used.  In 
reference  to  the  Act  of  1883,  §§  "1-3" 
were  stated  as  being  repealed.  The 
same  legislature,  in  another  repealing 
Act,  repealed  §§  "1,  2.  3,  4,  5,  6,"  of  a 


certain  act,  and  §§  "312-327,  inclu- 
sive," of  another  act.  It  was  held  tliat 
the  intent  of  the  legislature  was  to  re- 
peal only  §§  1  and  3  of  chapter  309  of 
the  Laws  of  1883,  leaving  §  2  unre- 
pealed. But  since  ^e  decision  of  this 
case  it  has  been  provided  by  statute 
(21  McKinney's  Consol.  Laws,  General 
Construction  Law,  §  96)  that,  "when 
two  numbers  in  a  schedule  of  repeals 
of  the  consolidated  laws  are  connected 
by  a  hyphen,  both  such  numbers  are 
included,  as  well  as  all  intermediate 
numbers.'* 

It  sometimes  happens  that  a  refer- 
ence in  a  statute  to  another  statute  is 
rendered  correct,  or  the  legislative 
intent  is  made  clear,  by  the  elimina- 
tion of  a  part  of  the  reference.  In 
such  a  case  the  erroneous  part  is  en- 
tirely disregarded.  People  v.  Penman 
(1915)  271  III.  82,  110  N.  E.  894;  SUte 
V,  Robinson  (1897)  32  Or.  43,  48  Pac. 
367;  McLendon  v.  Columbia  (1915) 
101  &  C  48,  85  S.  E.  234.  Thns,  In 
People  V.  Penman  (1915)  271  111.  82, 
110  N.  E.  894,  there  was  involved  a 
statute  whose  title  was  as  follows: 
"An  Act  to  Amend  S  7  of  Chapter  37 
of  an  Act  Fixing  the  Terms  of  Holding 
Court  in  the  Several  Judicial  Circuits 
.  .  .  Approved  June  11, 1897."  The 
enacting  clause  declared  "that  §  7  of 
chapter  37,  fixing  the  terms  of  holding 
court  in  the  several  judicial  circuits 
.  .  .  approved  June  11,  1897,  be 
amended  to  read  as  follows."  There 
was  no  chapter  37  in  the  amended  act. 
and  the  omission  of  the  words  "of 
chapter  37"  left  a  correct  reference  to 
the  act  intended  to  be  amended.  It 
was  held  that  those  words  must  be  re- 
garded as  surplusage.  The  court  said: 
'*The  rule  for  the  guidance  of  courts 
in  such  a  case  is  to  ascertain  the  in- 
tention of  the  legislature,  and  not  its 
mistakes  either  as  to  law  or  facts. 
The  only  question  is,  Has  the  legis- 
lature expressed  its  purpose  intelli- 
gently? If  it  has,  the  act  is  valid  and 
must  be  upheld.  Patton  v.  People 
(1907)  229  UL  512,  82  N.  E.  386." 

In  State  v.  Robinson  (1897)  32  Or. 
43,  48  Pac.  357,  the  act  under  con- 
sideration was  entitled,  "An  Act  En- 
titled. An  Act  to  Amend  §  1733  of 
Chapter  XI.  of  Title  XI.  of  the  Crimi- 
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nal  Code  of  Oregon,  as  Compiled  and 
Annotated  by  William  Lair  Hil!." 
There  was  no  chapter  XL  of  title  XL 
in  the  Criminal  Code.  It  was  held  that 
there  was  a  mere  mistake  in  the  en- 
grossment of  the  bill,  which  was  im- 
material, as  all  reference  to  the  chap- 
ter and  title  could  be  disregarded  as 
surplusage  and  a  good  and  sufl^ient 
title  still  remain. 

McLendon  v.  Columbus  (1915)  101 
S.  C  48,  85  S.  E.  234,  the  court  con- 
strued §  1974  of  the  Code  of  1912 
which,  in  applying  the  right  of  action 
for  death  by  wrongful  act  or  default 
to  cases  where  death  was  caused  by 
defects  in  streets,  referred  to  §§  1475 
and  2280  and  chapter  XGIIL  of  the 
Code.  The  sections  and  the  chapter 
referred  to  were  entirely  foreign  to 
the  subject.  It  was  held  that  the  sec- 
tion should  be  read  as  if  the  erroneous 
references  were  eliminated,  and  that 
the  rights  and  remedies  arising  out 
of  death  by  wrongful  act  or  default  as 
governed  by  the  proper  sections  of  the 
Code  would  be  applicable. 

The  rule  seems  to  obtain  that,  where 
a  reference  in  a  statute  to  another 
statute  can  be  made  complete  by  sup- 
plying additional  words  or  figures, 
that  will  be  done  in  order  to  effectuate 
the  legislative  intent  where  that  is 
clearly  shown.  Baker  t.  Agricultural 
I«nd  Co.  (1900)  62  Kan.  79,  61  Pac 
79;  Grayv.  Cumberland  County  (1891) 
83  Me.  429,  22  Atl.  376;  Stow  v.  Grand 
Rapids  (1890)  79  Midi.  595,  44  N.  W. 
1047;  Fortune  v.  Buncombe  County 
(1905)  140  N.  C.  322,  52  S.  E.  950. 
Thus,  in  the  case  last  cited,  it  ap- 
peared that  a,  statute  (Acts  1905,  chap. 
703),  prescribing  the  duties  of  an 
auditor,  among  other  things»  provided 
that  he  was  to  perform  "all  the  duties 
required  by  §  74  of  the  Public  Laws 
of  1906  to  be  performed  by  the  regis- 
ter of  deeds,  and  to  prepare  for  pub- 
lication the  annual  statements  re- 
quired by  law/'  It  was  contended  that 
an  insuperable  obstacle  in  the  way  of 
enforcing  the  statute  was  that  there 
was  no  reference  to  any  particular 
chapter  of  the  Acts  of  1905.  Chapter 
590  of  the  Acts  of  1905,  commonly 
known  as  the  Machinei7  Act,  had  a 
section  numbered  74  which  prescribed 


the  duties  of  the  registers  of  deeds 
with  reference  to  computing  the  taxes 
and  preparing  the  tax  tests  of  the 
county,  and  that  was  the  only  chapter 
of  the  acts  that  contained  as  many  as 
seventy-fotlr  sections,  and  was  the 
only  one  referring  to  such  duties. 
Chapter  690  was  ratified  two  d^ 
later  than  chapter  703.  It  was  held 
that  the  intention  of  the  legislature 
was  clear  and  would  be  effectuated. 
The  court  said:  "*A  misdescription 
or  misnomer  in  a  statute  will  not 
vitiate  the  enactment  or  render  it  isr 
operative,  provided  the  means  of  iden- 
tifying the  person  or  thing  intended, 
apart  from  the  erroneous  description* 
are  clear,  certain,  and  convincing.' 
Black,  Interpretation  of  Laws,  g  58. 
Under  this  rule,  we  may  call  to  oar 
aid  anything  in  t^e  act  itself,  or  even 
in  the  alleged  erroneous  description, 
which  sufficiently  points  to  something 
else  as  furnishing  certain  evidence  of 
what  was  meant*  though  the  referenoe 
to  the  extraneous  matter  may  not  Sb 
itself  be  full  and  accarate.  The  rule, 
even  when  literally  or  strictly  con- 
strued, does  not  require  tibat  the  er- 
roneous description  shall  be  alto- 
gether rejected  in  making  the  search 
for  the  true  meaning,  but  it  may  be 
used  in  connection  with  anyUiing  out- 
side of  the  statute  to  which  it  refers 
and  which  itself,  when  examined, 
makes  the  meaning  clear.  The  er- 
roneous description  may  in  this  way 
be  helped  out  by  extraneous  evidence. 
Black,  supra,  §  38.  But  ours  is  not  so 
much  an  erroneous,  as  an  inaccurate, 
description,  and  the  question  is  wheth- 
er its  words  are  adequate  to  express 
with  sufficient  certainty  the  intention 
of  the  legislature.  .  .  .  We  have  no 
doubt  as  to  the  intention,  and  cenclude 
that  the  mere  designation  of  the  sec- 
tion was  sufficient,  under  the  circum- 
stances, for  US  to  identify  with  cer- 
tainty the  chapter  and  section  to  which 
the  reference  was  made." 

In  Gray  v.  Cumberland  County 
(1891)  83  Me.  429,  22  Atl.  876,  the 
statute  construed  was  one  amending 
an  act  relating  to  the  location  of  high- 
ways, and  provided  that  a  party  inter- 
ested should  have  the  same  right  to 
appeal  "as  is  provided  by  gg  49  to  61. 
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incluftlT*.**  The  court  held  that  th« 
la&iraage  of  the  amendment^  construed 
in  connection  with  the  provisions  of 
the  sections  named,  togetiier  with  tiie 
mteeedent  and  subsequent  legislation 
touching  the  same  subject-matter,  and 
the  difficulties  sought  to  be  remedied, 
showed  the  intention  of  the  legislature 
to  give  the  right  to  appeal  as  provided 
in  §§  48  to  61  inclusive. 

In  ^ker  t.  Agricultural  Land  Co. 
(1900)  €2  Kan.  79,  61  Pac.  79,  the  title 
of  the  act  under  consideration  recited 
that  it  was  amendatory  of  §§  72  and 
73  "of  chapter  80  of  the  General  Stat- 
utes of  1868."  Section  1  of  the  act  be- 
gan as  follows:  "That  §  72  of  the 
General  Statutes  of  1868  be  .  .  . 
amended,'*  etc.  Section  2  of  the  act 
began  as  follows:  "That  §  73  of  the 
General  Statutes  of  1868  be  .  .  . 
amended,"  etc.  Section  9  of  tiie  act 
provided:  "Original  §§  72  and  73  of 
chapter  80  of  the  General  Statutes  of 
1868  .  .  .  are  hereby  repealed."  It 
was  held  that  the  omission  of  the 
words,  "chapter  80,"  in  §§  1  and  2  was 
unobjectionable. 

In  Stow  V.  Grand  Ratiids  (1890)  79 
Hich.  696,  44  N.  W.  1047,  an  act  en- 
titled, "An  Act  to  Amend  Section  Four 
of  Act  No.  282,"  was  held  unobjection- 
able because  the  words  '*tit\e  one" 
should  have  been  inserted. in  the  title, 
there  being  ten  titles  in  the  act,  each 
of  which  had  a  section  4,  but  the 
subject-matter  of  the  amendatory  act 
relating  to  §  4  of  tiUe  1. 

t.  Brror  In  referenoe  to  date. 

It  may  be  stated  as  a  general  rule 
that  a  mistake  in  a  reference  in  a  stat- 
ute as  to  the  date  of  another  statute 
referred  to  will  be  disregarded  where 
the  intent  of  the  legislature  otherwise 
plainly  appears. 

Alabama.— Harper  v.  State  (1895) 
109  Ala.  28.  19  So.  857. 

Florida.  —  Saunders  v.  Pensacola 
(1888)  24  Fla.  226,  4  So.  SOL 

Georgia.  —  Maysville  v.  Smith 
(1909)  132  Ga.  316,  64  S.  E.  131.  See 
also  the  dictnm  in  Alberson  v.  Hamil- 
ton (1888)  82  Ga.  30,  8  S.  E.  869. 

Illinois. — School  Directors  v.  School 
Directors  (1874)  73  HI.  249,  cited  in 
Melrose  Park  v.  Dunnebecke  (1904) 


210  111.  422,  71  N.  E.  431;  Patton  v. 
People  (1907)  229  III.  512,  82  N.  £. 
386;  People  ex  rel.  Sangamon  County 
T«  Haire  (1907)  2S1  III.  163,  83  N.  E. 
133. 

Indiana. — Citizens'  Street  R.  Co;  v. 
Haugh  (1895)  142  Ind.  254.  41  N.  E. 
633.  See  also  the  dictum  in  Poock  v. 
Lafayette  Bldg.  Asso.  (1879)  71  Ind. 
867. 

Kentucky.— Com.  v.  Casteel  (1883) 
4  Ey.  L.  Rep.  623. 

Maine^Blake  v.  Brackett  (1859)  47 
He.  28. 

MicJiigan. — Stow  v.  Grand  Rapids 
(1890)  79  Mich.  595,  44  N.  W.  1047. 

New  Jersey. — American  Surety  v. 
Great  White  Spirit  Co.  (1899)  58  N. 
J.  Eq.  526,  43  Atl.  579. 

North  Carolina. — State  v.  Woolard 
(1896)  119  N.  C.  779.  25  S.  E.  719. 

Pennsylvania.^ — ^Re  Clearfield  Coun- 
ty License  Bonds  (1892)  10  Pa.  Co. 
Ct  593.  See  also  Bradbury  v.  Wagen- 
horst  (1867)  64  Pa.  180,  where  the 
question  was  raised  but  not  decided. 

Texas.— State  v.  McCracken  (1875) 
42  Tex.  888. 

Wisconsin.— Madison,  W.-&  M.  Pl.- 
Boad  Go.  V.  Reynolds  (1864)  8  Wis. 
287;  Peaberthy  v.  Lee  (1881)  61  Wis; 
261,  8  N.  W.  116. 

England^Re  Boothroyd  (1846)  16 
Mees.  &  W.  1, 163  Eng.  Reprint,  736, 1& 
L.  J.  Exeh.  N.  S.  170. 

Thns,  in  American  Surety  Co.  v. 
Great  White  Spirit  Co.  (1899)  68  N.  J. 
Eq.  626,  48  Atl.  679,  it  was  held  that 
an  error  in  tiie  title  of  a  supplemen- 
tary act  as  to  the  date  of  approval  of 
the  act  supplemented  was  immaterial^ 
and  would  be  disregarded  as  snrplds- 
age  where  the  title  of  the  supplement- 
ed act  was  ottierwise  accurately  de- 
scribed. 

In  Madison,  W.  ft  M.  Pl.-Road  Go.  v. 
Reynolds  (1854)  3  Wis.  287,  a  mistake 
in  an  amendatory  act  as  to  the  date 
of  approval  of  the  act  amended  was 
held  to  be  immaterial,  where  the  sub- 
ject-matter of  the  latter  act  was  re- 
ferred to. 

In  Com.  Casteel  (1883)  4  Ky.  L. 
Rep.  623,  it  was  held  by  an  abstract 
opinion  that  the  fact  that  an  amenda- 
tory act  referred  to  the  act  amended 
by  the  wrong  date  did  not  invalidate 
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the  amendment,  where  enough  re- 
mained to  identify  the  original  act. 

In  Citizens'  Street  R.  Co.  v.  Haugh 
(1896)  142  Ind.  254,  4X  N.  E.  633,  it 
was  held  that  a  misrecital  of  the  date 
of  the  approval  of  an  amended  act 
in  the  title  of  the  amending  act  was 
immaterial  where  the  title  of  the 
amended  act  was  set  out  in  the  title 
of  the  amendatory  act,  and  the  body 
of  that  act  set  forth  and  published  at 
full  length  the  sections  of  the  amend- 
ed act  affected  by  it. 

In  Fatten  v.  People  (1907)  229  IlL 
612,  82  N.  E.  386,  which  was  followed 
in  People  ex  rel.  Sangamon  County  v. 
Haire  (1907)  231  111.  153,  83  N.  E.  133, 
it  was  held  that  an  error  in  the  title 
of  an  amending  act  in  referring  to  the 
date  of  approval  of  the  amended  act 
was  immaterial,  where  the  enacting 
clause  gave  the  correct  date,  and 
showed  clearly  what  act  was  amended. 

In  Penberthy  v.  Lee  (1881)  51  Wis. 
261,  8  N.  W.  116,  it  was  held  that  an 
amendatory  act  was  not  made  ineffec- 
tive by  the  fact  that  it  purported  to 
amend  "chapter  101  of  1869"  instead 
of  "chapter  101  of  1868,"  where  the 
subject-matter  of  the  amendatory  act 
showed  clearly  the  legislative  intent. 

In  State  v.  Woolard  (1896)  119  N.  C. 
779,  25  S.  E.  719,  it  was  held  that  an 
error  in  a  supplementary  act  in  re- 
ferring to  the  date  of  approval  of  the 
supplemented  act  as  being  February 
14,  instead  of  February  11,  did  not 
affect  the  validity  of  the  act,  where 
it  was  clear  beyond  cavil  what  prior 
act  was  referred  to. 

In  Saunders  v.  Fensacola  (1888)  24 
Fla.  226,  4  So.  801,  it  appeared  that  the 
title  of  an  amendatory  act  was  as 
follows:  "An  Act  to  Amend  an  Act 
Entitled  an  Act  to  Provide  for  the 
Incorporation  of  Cities  and  Towns  and 
to  Establish  a  Uniform  System  of  Mu- 
nicipal Crovernment  in  the  State,  Ap- 
proved February  4th,  1869,  and  the 
Acts  Amendatory  Thereof."  The  sec- 
ond section  of  the  act  commenced  as 
follows:  "That  §  29  of  said  act,  ap- 
proved February  4th,  1869,  as  afore- 
said, as  amended  by  the  act  approved 
March  8th,  1877,  be  and  the  same  is. 
hereby  amended  to  read  as  follows." 
Section  29  of  the  Act  of  1869  was 


amended  by  an  act  approved  March 
2,  1877,  instead  of  March  8.  There 
was  an  act  approved  March  8,  1877, 
amending  the  general  Municipal  In- 
corporation Act  of  1869,  bat  it  did  not 
in  any  way  affect  S  29  of  that  act  It 
was  held  that  tiie  error  was  to  be  re- 
garded as  only  a  clerical  mistake. 

In  Stow  V.  Grand  Rapids  (1890)  79 
Mich.  595,  44  N.  W.  1047,  the  title  of 
the  act  construed  by  the  court  was  as 
follows:  "An  Act  to  Amend  Section 
Four  of  Act  No.  282  of  the  Local  Acts 
of  1877,  entitled,  'An  Act  to  Revise 
the  Charter  of  the  City  of  Grand  Rap- 
ids, Being  Amendatory  of  an  Act  En- 
titled, "An  Act  to  Incorporate  the  City 
of  Grand  Rapids,"  Approved  April  2, 
1850,'  Approved  March  29,  1877,  as 
Amended  by  the  Several  Acts  Amenda- 
tory Thereof."  It  appeared  from  the 
journals  of  the  legislature  that  the 
title  of  the  bill  as  introduced,  and  as 
it  passed  both  houses  and  was  en- 
grossed and  sent  to  the  governor,  re- 
ferred to  Act  No.  282  of  the  Local 
Acts  of  1887,  instead  of  1877,  and  it 
was  urged  that  the  act  was  void  be- 
cause it  has  a  different  title  from  the 
one  agreed  to  by  the  legislature.  There 
was  no  Act  No.  282  of  the  Local  Acts 
of  1887,  and  Act  No.  282  of  the  public 
acts  for  that  year  had  no  reference 
to  the  city  of  Grand  Rapids;  but  Act 
282  of  the  Local  Acts  of  1877  was  an 
act  to  revise  the  charter  of  Grand  Rap- 
ids. It  was  held  that  the  figure  "188r' 
in  the  title  was  simply  a  clerical  error, 
corrected  by  the  reading  of  the  whole 
title,  and  that  the  nlaking  of  it  "1877" 
was  in  harmony  with  the  rest  of  the 
title,  and  a  correction  which  the  law 
would  have  made  in  default  of  any 
other  action. 

In  the  case  of  Re  Boothroyd  (1846) 
15  Mees.  ft  W.  1,  153  Eng.  Reprint, 
736,  16  L.  J.  Exch.  N.  S.  170,  the  stat- 
ute construed  purported  to  repeal  the 
statute  of  13  Geo.  III.  and  recited  its 
title.  It  appeared,  however,  that  there 
was  no  statute  of  13  Geo.  III.  with  that 
title,  but  there  was  one  of  17  Creo.  III. 
It  was  held  that  as  the  title  of  the 
repealed  statute  was  set  out;  and  there 
being  no  statute  of  13  Creo.  III.  which 
could  be  affected  by  the  repealing  act. 
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it  should  be  read  as  referring  to  the 
statute  of  17  Geo.  III. 

In  Blake-  v.  Brackett  (1859)  47  Me. 
28,  there  was  involved  an  act  approved 
March  13,  1856,  which  provided, 
among  other  things,  as  follows :  "Sec- 
tion 46,  of  chapter  148,  of  the  Revised 
Statutes,  and  chapter  88,  of  the  Pab- 
Uc  Laws  of  eighteen  hundred  and  for- 
ty-five, are  hereby  repealed."  There 
was  no  act  in  the  Public  Laws  of  1846 
which  was  numbered  chapter  88,  and 
no  statute  of  that  year  dealing  with 
the  subject-matter  of  the  repealing 
statute.  Chapter  88  of  the  I^ws  of 
1844  dealt  with  tiiat  subject-matter, 
however,  and  it  was  &n  amendment  of 
§  46  of  chapter  148  of  the  Revised 
Statutes.  The  court  found  it  unneces- 
sary to  decide  the  question  whether 
a  naked  repeal  of  an  ac^  described 
only  by  the  year  of  its  enactment  and 
the  chapter  of  the  volume  could  be 
applied  to  an  act  of  a  former  year,  but 
it  was  held  that  the  repealing  statute 
operated  on  §  46  of  the  chapter  148  of 
the  Revised  Statutes  as  it  was  amend- 
ed by  chapter  88  of  the  Public  Laws 
of  1844,  and  that  the  erroneous  refer- 
ence to  the  amendatory  statute  wM 
immaterial. 

In  Re  Clearfield  County  License 
Bonds  (1892)  10  Pa.  Co.  Gt  693,  it 
was  held  that  a  recital  in  the  title  of 
an  amendatory  act  of  the  date  of  ap- 
proval of  the  amended  act  as  being  the 
*'24th  day  of  May,  a.  d.  1887,"  instead 
of  the  "18th  day  of  May,  a.  d.  1887," 
which  was  the  date  of  approval  of  the 
act  which  it  was  the  manifest  inten- 
tion of  the  legislature  to  amend,  was 
a  merely  clerical  error,  which  would 
be  corrected  by  the  courts. 

In  State  v.  McCracken  (1875)  42 
T^.  888,  there  was  involved  an  act 
entitled,  "An  Act  to  Amend  an  Act 
Entitled  'An  Act  to  Adopt  and  Estab- 
lish a  Penal  Code  for  the  State  of 
Texas,'  Approved  August  26,  A.  D. 
1871."  There  was  only  one  Penal  Code 
and  that  was  approved  August  26, 
1856.  It  was  contended  that  the  act 
was  void  for  want  of  compliance  with 
a  constitutional  provision  requiring 
that  every  statute  should  embrace  but 
one  object,  which  should  be  expressed 
in  the  title.  It  was  held  that  the  ob- 


jection could  not  be  sustained,  as  no 
one  could  have  been  misled  by  the  mis- 
recital  as  to  the  date  of  approval  of 
the  amended  act.  The  court  said: 
"One  of  the  leading  objects  of  this 
provision,  as  shown  by  all  of  the  au- 
thorities, is  to  prevent  surprise,  mis- 
apprehension, or  deception  upon  the 
l^slature,  and  upon  the  public,  by 
the  Insertion  in  the  act  of  something 
that  would  not  be  indicated  by  the 
title  of  the  act  That  was  one  of  the 
principal  evils  that  led  to  its  adoption. 
Tadlock  v.  Eccles  (1868)  20  Tex.  782, 
73  Am.  Dec.  213.  Now  can  this  mis- 
take of  inserting  1871  for  1856,  as  be- 
ing the  year  when  the  Penal  Code  de- 
signed to  be  amended  was  approved, 
take  anyone  by  surprise,  or  in  any  way 
mislead  anyone  as  to  the  object  or 
application  of  the  amendment?  We 
think  not.  Texas  never  had  but  one 
'Penal  CoAe,*  in  the  sense  conveyed 
in  this  title,  and  that  was  approved 
on  the  26th  of  August,  1856;  and  it 
has  been  amended  continually  ever 
since  its  adoption,  by  referring  to  it  in 
the  titles  of  the  amendatory  acts  as 
the  Penal  Code,  not  meaning  thereby, 
generally,  a  body  of  criminal  laws  In 
force  in  the  state,  but  specially  the 
Penal  Code  that  was  adopted  as  one 
act  of  the  legislature,  and  which  was 
approved  on  the  26th  of  August,  1856. 
There  was  no  such  act  establishing  a 
Penal  Cole  in  1871.  The  leading  ob- 
ject, as  expressed  in  this  title,  was 
the  amendment  of  the  Penal  Code, 
there  being  but  one  such,  according  to 
the  understanding  of  all  persons  who 
understood  anything  about  it,  and  the 
date  assigned  to  it,  of  '1871,'  would 
rarely  be  noticed  at  all,  and,  when  no- 
ticed, would  be  known  to  be  a  mistake 
or  misprint;  and  therefore  no  one 
could  be  misled  by  it  to  his  prejudice." 

In  Maysville  v.  Smith  (1909)  132  Ga. 
316,  64  S.  E.  131,  the  court  construed 
the  act  incorporating  the  town  of 
Maysville,  which  was  approved  Sep- 
tember 80, 1879,  and  provided  that  its 
corporate  limits  should  extend  "J  of  1 
mile  in  every  direction  from  the  North- 
eastern Railroad  depot."  This  act  was 
amended  by  an  act  approved  October 
13,  1886,  so  as  to  reduce  the  municipal 
territory  from  a  circle  having  a  radius 
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of  I  of  A  mile  to  one  with  a  radius  of 
}  of  a  mile.  In  1906,  an  act  was  passed 
with  the  following  title:  "An  Act  to 
Amend  an  Act  to  Incorporate  the 
Town  of  Maysville,  in  the  Counties  of 
Jackson  and  Banks,  so  as  to  Extend 
the  Incorporate  Limits  of  Said  Town 
One  Fourth  of  One  Mile  in  Every  Di- 
rection Beyond  the  Present  Corport^ 
Limits  of  Said  Town  of  Maysville,  Ga.** 
The  first  section  of  the  act  purported 
to  amend  "an  act  incorporating  the 
town  of  Maysville,  in  the  counties  of 
Jackson  and  Banks,  approved  Septem- 
ber 80,  1879,*'  by  striking  certain 
words  in  certain  lines  and  inserting 
other  words,  and  ended  as  follows: 
"So  that  said  section,  when  so  amend- 
ed, shflll  prescribe  the  present  incor- 
porate limits  of  said  town  of  Mays- 
ville, '6a.,  as  extending  three  fourths 
of  one  mile  in  every  direction  from  the 
center  of  the  old  Northeastern  det>ot 
site."  The  words  referred  to  as  to  be 
fltricken  from  certain  lines  were  not 
in  those  lines  of  the  Act  of  1879,  but  in 
the  Act  of  1886.  The  court  held:  '^he 
misdescription  of  the  Act  of  1879  did 
not  affect  the  real  purpose  of  the 
amending  act,  as  expressed  in  its  title 
and  body,  and  did  not  render  it  tn- 
operative>  since  the  means  of  iden- 
tifying the  thing  intended  to  be  accom- 
plished and  described  are  clear,  cer> 
tain,  and  convincing." 

In  School  Directors  v.  School  Direct- 
ors (1874)  73  111.  249,  there  was  in- 
volved an  act  approved  in  1865,  which 
provided  th^t  §  1  of  "an  act  to  estab- 
lish and  maintain  a  system  of  free 
ech(K)ls,"  approved  February  22,  1861» 
"be  and  the  same  is  hereby  amended," 
etc.  The  Act  of  1861  was  entitled,  "An 
Act  to  Amend  the  School  Law/'  and 
referred  to  an  act  of  the  title  referred 
to  in  the  Act  of  1865  as  approved  Feb- 
ruary 16,  1857.  The  Act  of  1857  was 
the  one  to  which  reference  was  intend- 
ed to  be  made  in  the  Act  of  1865,  it 
containing  the  sections  referred  to  in 
the  Act  of  1865.  It  was  held  that  the 
mistaken  reference  was  immaterial 
and  could  be  rejected  as  surplusage, 
the  stathte  possessing  all  the  requi- 
sites of  a  valid  statute,  and  containing 
clear  requirements  capable  of  being 


carried  into  effect  ht  connection  with 
the  general  school  law. 

In  Harper  v.  State  (1895)  109  Ala. 
28, 19  So.  857,  the  act  under  considera- 
tion was  entitled,  "To  Amend  an  Act 
for  the  Trial  of  Misdemeanors  In  Shel- 
by County,  Approved  February  12th, 
1891."  The  first  section  was,  "that 
an  act  entitled,  'An  Act  to  Regulate 
tike  Trial  of  MlsdemeahorB  fat  Shelby 
County,  Approved  February  21st,  1898/ 
be  amended  so  as  to  read  as  follows," 
etc.  The  correct  date  of  the  amended 
act  was  as  stated  in  the  title  of  the 
amending  act.  It  was  held  that  the 
error  should  be  regarded  as  self-cor- 
rective, or  treated  as  surplusage,  and 
that  the  date  appearing  in  the  section 
quoted  should  be  read,  February  12, 
1891. 

In  Poodc  T.  Lafayette  Bldg.  Asso. 
•  (1879)  71  bid.  867,  it  was  contended 
that  an  act  was  void,  "becaose  it  mis- 
recites  the  date  of  the  approval  of  the 
act  which  it  proposes  to  amend,  the 
recital  being,  'Approved  March  11, 
1873,'  whereas  it  should  read  '1875.'" 
The  couxt  said,  in  disposing  of  this 
claim,  that  ^ere  was  no  mistake  as  to 
what  act  was  intended  to  be  amended, 
as  the  whole  title  was  correctly  set 
•mat,  and  that  they  should  hardly  dean 
it  justifiable  to  annnl  an  act  on  so 
nuTow  a  ground,  but  declared  that 
they  need  decide  nothing  in  this  re- 
spect. 

In  Albenson  t.  Hamilton  (1888)  82 
G«.  30,  8  S.  E.  869,  referring  to  the 
fact  that  Ml  act  amending  an  amend- 
«d  act  recited  the  date  of  the  original 
act  as  "March  20th,  1873,"  instead  of 
"February  20th,  1873,"  the  court  called 
it  an  obvious  mistake,  and  said  that  no 
point  was  made  because  of  the  errone- 
ous description.  The  act  was  held 
valid  on  other  grounds. 

In  Bradbury  v.  Wagenhorst  (1867) 
54  Pa.  180,  the  effect  of  a  misrecital 
of  the  date  of  an  act  was  not  passed 
on,  but  the  court  called  attention  to 
the  error  and  recommended  the  pass- 
age of  a  curative  statute,  saying :  "In 
the  Act  of  1861,  which  we  have  been 
considering,  there  is  a  misrecital  of 
the  general  Mechanics'  Lien  I^aw, 
which  should  be  corrected  by  the  leg- 
islature. It  is  referred  to  as  the  Act 
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of  17th  March,  1886/  It  was  intanded, 
doubtless,  to  refer  to  the  Act  of  lOth 
June,  1836,  and  sttpplements.  The  Aet 
of  1806,  on  the  subject  of  mechanics' 
liens,  was  passed  the  17th  of  March, 
and  it  is  probable  that  the  framer  of 
the  Statute  of  1861  blended  the  date 
of  the  Act  of  1806  with  the  year  in 
which  it  was  supplied,  viz^  1836,  and 
this  made  a  misreeital  of  both.  To 
save  trouble,  it  should  be  corrected, 
and  perhaps  proceedings  under  it 
cured." 

o.  MUreetM  of  MCto. 

It  is  srenerally  held  that  a  mlsreeltal 
in  B  statute,  of  the  title  of  another 
statute  to  which  a  reference  is  made, 
ia  immaterial  where  the  intent  of  the 
lesislatnre  is  obvious.  Northern  - P. 
Exp.  Go.  V.  Metschan  (1898)  82  G.  C. 
A.  580,  61  U.  S.  App.  161,  90  Fed.  80; 
HufiThes  Eelley  (1810)  96  Ark.  827, 
129  S.  W.  784;  Re  GampbeU  (1904) 
143  CaL  623,  77  Pac.  674;  Hurray 
Hobson  (1887)  10  Cola  66,  IS  Pac. 
921;  Dowda  v.  State  (1884)  74  Ga. 
12;  White  v,  Forsyth  (1912)  138  Ga. 
753,  76  S.  E.  58;  Ray  v.  Jeflfersonvillo 
(1882)  90  Ind.  567;  People  v.  Howard 
(1888)  78  Mich.  10, 40  N.  W.  789;  Peo- 
ple ex  reL  Fnrmaii  v.  Clute  (1872)  60 
N.  Y.  461,  10  Am.  Rep.  608;  Murphy 
V.  C.  A.  Webb  &  Co.  (1911)  166  N.  C 
402.  72  S.  E.  460;  HoUibaugh  t.  Hehn 
(1904)  13  Wyo.  269,  79  Pac.  1044. 

In  HoUibaugh  v.  Hehn  (Wyo.)  su- 
pra, there  was  involved  a  statute  pur- 
porting to  amend  "section  3299  of  the 
Revised  Statutes  of  Wyoming."  What 
was  known  as  the  Revised  Statutes  of 
Wyoming  was  the  Revision  of  1887, 
but  the  section  designated  did  not  re- 
late to  the  subject-matter  of  the 
amendatory  act.  Section  3299  of  the 
"Revised  Statutes  of  Wyoming  1899" 
treated  of  the  subject-matter  of  the 
amendatory  act,  and  the  title  of  the 
latter  act,  in  addition  to  designating 
by  number  the  section  to  be  amended, 
referred  to  the  ■ubject-matter  of  the 
act.  It  was  held  that  the  Intention 
of  the  legislature  to  amend  §  3299  of 
the  "Revised  Statutes  of  Wyoming 
1899"  was  clear,  and  that  the  omission 
of  the  year  "1899"  was  a  mere  error 
in  reference,  which  would  not  inval- 
idate the  act   The  court  said:  "If 


.  •  .  the  legislative  intent  is  subject 
to  no  uncertainty,  the  act  should  not 
be  held  invalid,  even  though  the  ref- 
erence in  the  title  and  in  the  body  of 
the  act  to  the  section  to  be  amended 
is  to  be  regarded  as  erroneous.  .  .  . 
There  is  .  .  .  not  the  slightest 
chance  for  doubt  of  the  intention  of 
tiie  legislature.  It  is  absolutely  clear 
and  certain  tiiat  it  was  intended  to 
amend  and  re-enact  §  8299  of  the  Re- 
vised Statutes  of  Wyoming  1899.  The 
explanatory  part  of  the  title  as  to  sub- 
ject and  the  act  itself  furnish  un- 
equivocal evidence  of  that  intention. 
If,  therefore,  the  omission  of  the  year 
'1899'  in  describing  the  revision  re- 
ferred to  ia  to  be  considered  as  an 
error  in  reference,  the  legislative  in- 
tent is  BO  clear  and  manifest  that 
the  court  would  not  be  justified  in 
holding  the  act  invalid  on  that  ground. 
■In  view  of  the  qualifying  words  in  the 
title,  followed  by  a  re-enactment  of  the 
section  at  length,  it  might  be  reason- 
ably held,  we  think,  that  the  title  re- 
ferred to  the  Revision  of  1899  rather 
than  the  Revision  of  1887." 

In  Hughes  v..Kelley  (1901)  96  Ark. 
827, 129  S.  W.  784,  the  court  construed 
an  amending  act  which  designated 
the  act  amended  as  "§  980  of  the  Re- 
vised Statutes."  There  was  no  §  980 
in  the  "Revised  Statutes,"  but  there 
was  a  section  of  that  number  in 
"Mansfield's  Digest,"  which  had  ref- 
erence to  the  same  subject-matter  as 
the  amending  act.  The  title  of  the 
latter  act  was,  "An  Act  to  Amend  §  980 
of  Mansfield's  Digest."  It  was  held 
that  this,  with  the  subject-matter  of 
the  amending  act,  showed  plainly  that 
the  legislature  meant  to  amend  §  980 
of  Mansfield's  Digest,  the  designation 
being  an  obvious  clerical  misprision. 

In  Northern  P.  Exp.  Go.  v.  Metschan 
(1898)  32  C.  C.  A.  530,  61  U.  S.  App. 
161,  90  Fed.  80,  the  statute  under  con- 
sideration was  an  amendatory  act, 
which,  in  reciting  the  title  of  the  act 
amended,  omitted  the  words,  "bank- 
ing" and  "exchange,"  probably  to 
make  the  title  read  as  it  was  intended 
to  stand  after  the  act  was  amended. 
The  title  of  the  amended  act  was: 
"An  Act  to  Regulate  and  Tax  Foreign 
Insurance,  Banking,  E3q>ress  and  Ex- 
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change  Corporations  or  Associations 
Doing  Business  in  This  State."  It 
was  held  that  the  reference  to  the 
amended  act  was  not  such  an  error  as 
was  calculated  to  mislead  anyone  as  to 
the  purpose  of  the  amendment,  and 
would  not  invalidate  it. 

In  Re  Campbell  (1904)  143  Cal.  623, 
77  Pac.  674,  an  act  was  attacked  as 
invalid  because  the  body  of  the  act  did 
not  conform  to  its  title.  Its  title  was 
as  follows :  "An  Act  to  Amend  an  Aet 
Entitled,  'An  Act  to  Amend  an  Aet  En- 
titled, "An  Act  to  EstabllBh  a  Tax  on 
Collateral  Inheritances,  Bequests  and 
Devises,  to  Provide  for  Its  Collection, 
and  to  Direct  the  Disposition  of  its 
Proceeds,"  Approved  March  23,  1898,* 
Approved  March  9,  1897."  The  intro- 
ductory portion  of  the  act  was  as  fol- 
lows :  "Section  one  of  an  act  entitled, 
'An  Act  to  EiStablish  a  Tax  on  Collat- 
eral Inheritances,  Bequests  and  De- 
vises, to  Provide  for  Its  Collection, 
and  to  Direct  the  Disposition  of  Its 
Proceeds,  Approved  March  23.  1893/ 
approved  March  9,  1897,  is  hereby 
amended  so  as  to  read  as  follows." 
The  title  of  the  amending  Act  of  1897 
was  correctly  quoted  in  the  act  at- 
tacked as  invalid.  Adopting  the  rule 
that  if  the  act  could  be  given  a  con- 
struction which  was  reasonable  and  in 
favor  of  its  validity  the  .court  would 
do  80,  the  court  held  that  the  error  in 
the  body  of  the  act  was  merely  cler- 
ical,  and  would  be  disregarded. 

In  Dowda  v.  State  (1884)  74  Ga.  12, 
the  fact  that  an  act  amending  anoth- 
er in  referring  to  the  amended  act 
stated  correctly  the  number  of  the  sec- 
tion to  be  amended,  but  by  inadvert- 
ence or  accident  referred  to  it  as  the 
law  of  kidnapping  instead  of  the  law 
of  inveigling  children,  was  held  in- 
sufficient to  render  the  act  invalid. 

In  People  v.  Howard  (1888)  78 
Mich.  10,  40  N.  W.  789,  it  was  contend- 
ed that  an  act  was  invalid  in  that  it 
violated  a  provision  of  the  Constitu- 
tion, declaring  that  no  law  shall 
onbrace  more  than  one  object,  which 
shall  be  expressed  in  its  title.  The 
statute  defined  the  offense  of  having 
in  one's  possession  burglar's  tools,  and 
its  title  read  as  follows:  "An  Act  to 
Amend  Chapter  164  of  the  Revised 


Statutes  of  1846,  Being  Chapter  180 
of  the  Compiled  Laws,  Entitled,  'Of 
Offenses  against  the  Lives  and  Prop- 
erty of  Individuals.' "  Chapter  164  of 
the  Revised  Statutes  and  chapter  181 
of  the  Compiled  Laws  related  to 
crimes  and  offenses,  such  as  arson, 
larceny,  fraud,  and  the  like,  and  were 
headed  by  the  compiler,  "Of  Offenses 
against  Property."  The  act  had  been 
passed  twenty  years  before.  It  was 
held  that  the  act  was  valid. 

In  White  v.  Forsyth  (1912)  138  6a. 
758,  76  S.  E.  68,  in  its  oflftcial  headnote, 
the  court  said:  "The  title  of  the  act 
of  December  18,  1902  (Acts  1902,  p. 
427),  was,  'An  Act  to  Consolidate  and 
to  Codify  the  Various  Acts  Incorporat- 
ing the  Cit7  of  Forsyth,  in  the  Connfy 
of  Monroe,  and  the  Various  Acts 
Amendatory  Thereof;  to  Enlarge  by 
Providing  Additional  Powers  and 
Authority  Therein ;  to  More  Specifical- 
ly Define  and  Fix  the  Duties  of  the 
Various  Officers  of  Said  City  and  Their 
Compensation,  and  for  Other  Pur- 
poses.' In  this  act  frequent  references 
were  made  in  general  terms  to  the 
limits  of  the  city,  recognizing  that 
they  had  previously  been  established, 
but  there  was  no  express  declaration 
of  what  such  limits  were,  either  fix- 
ing or  changing  them.  By  the  Act  of 
August  19,  1907  (Acts  1907,  p.  649), 
•  .  .  the  limits  were  so  extended  as 
to  include  a  territory  having  a  radius 
of  1  mile  from  the  courthouse.  The 
Act  of  August  14,  1909  (Acts  1909,  p. 
897),  was  entitled,  'An  Act  to  Amend 
an  Act  Approved  December  18,  1902, 
Being  an  Act  to  Codify  the  Various 
Acts  Incorporating  the  City  of  For- 
syth, and  an  Act  Amendatory  There- 
of, Approved  August  19,  1907,  and  for 
Other  Purposes.'  By  the  third  sec- 
tion of  that  act  the  third  section  of 
the  Act  of  1907  was  stricken,  and  a 
provision  inserted  in  lieu  thereof. 
Held,  that  neither  the  Act  of  1909  as  a 
whole,  nor  the  third  section  thereof, 
was  invalid  as  being  in  conflict  witii 
article  S»  S  7,  paragraph  8,  of  the  Con- 
stitution, which  declares  that  'no  law 
or  ordinance  shall  pass  which  refers 
to  more  than  one  subject-matter,  or 
contains  matter  different  from  what 
is  expressed  in  the  tiUe  thereof.' 
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.  .  .  The  Act  of  1909»  in  so  far  as 
It  amended  the  Act  of  1907,  was  not 
invalid  on  the  ground  that  its  title 
described  it  as.  an  act  to  amend  the 
Act  of  December  18, 1902,  beinsr  an  act 
to  codify  the  varioua  acts  incorporat- 
ing the  cit7  of  Forsyth,  'and  an  act 
amendatory  thereof,  approved  August 
19, 1907,  and  for  other  purposes.'  The 
words,  'amendatory  thereof,'  in  con- 
nection with  the  date  of  the  approval 
of  the  Act  of  1907,  did  not  constitute 
such  a  misdescription  of  that  act  as 
to  render  the  Act  of  1909  ineffectual 
to  amend  it" 

In  Hurray  v.  Hobson  (1887)  10  Oolo. 
66,  18  Pac.  921,  there  was  involved 
an  act  of  Congress  of  March  2,  1867, 
entitled,  "An  Act  for  the  Relief  of  the 
Inhabitants  of  Cities  and  Towns  upon 
the  Public  Domain,"  which  required 
that  the  local  legislatures  should  pre- 
scribe rules  and  regulations  for  car- 
rying it  into  effect  There  had  been 
a  similar  act  passed  by  Congress  on 
May  23,  1844,  and  the  territorial  leg- 
islature passed  an  act  on  March  11, 
1864,  providing  the  necessary  rules 
for  carrying  it  into  effect.  The  Act 
of  May  23,  1844,  was  repealed  July  1, 
1864.  The  territorial  legislature  on 
January  10,  1868,  repealed  the  Legis- 
lation Act  of  March  11,  1864,  and  on 
Uie  same  day  passed  an  act  similar 
in  form  and  substance  to  the  one  re- 
pealed, which  contained  the  following 
clause:  'TVhen  the  [proper  author- 
ities] .  .  .  shall  have  entered  at 
the  proper  land  office  the  land,  .  .  . 
settled  and  occupied  .  .  .  pursu- 
ant to  and  by  virtue  of  the  provisions 
of  the  act  of  Congress,  entitled,  'An 
Act  for  the  Relief  of  Citizens  of  Towns 
upon  Lands  of  the  United  States,  un- 
der Certain  Circumstances,'  passed 
May  23,  A.  D.  1844,  and  any  amend- 
ments that  may  be  made  thereto."  It 
wftfl  held  that  it  was  the  intention  of 
the  legislature  to  provide  rules  for 
carrying  the  act  of  Congress  of  March 
2,  1867,  into  eflfect,  and  the  reference 
to  the  Act  of  May  23,  A.  D.  1844,  was 
a  mere  misdescription  or  false  de- 
scription which  did  not  affect  tb.9  va- 
lidity of  the  act 

In  People  vx.  rel.  Furmaa  v.  Clnte 
(1872)  50  N.  Y.  451,  10  Am.  Rep.  603, 
6  A.L.R.— 64. 


the  court  construed  an  act  (Laws 
1853,  chap.  80,  p.  116)  reading  as  fol- 
lows: "§  1.  Section  twenty-two  of 
chapter  twenty  of  title  one  of  the  first 
part  of  the  Revised  Statutes,  fourth 
edition,  is  hereby  amended  so  as  to 
read  as  follows :  §  22.  No  supervisor 
of  any  town  .  .  .  shall  be  elected 
or  appointed  to  hold  the  office  of  su- 
perintendent of  the  poor  ...  in 
any  county.  ..."  The  act  pur- 
ported to  be  amended  was  a  part  of 
chapter  352  of  the  Laws  of  1829,  and 
was  not  on  the  revision  of  the  statute 
law  made  a  part  of  the  Revised  Stat- 
utes, but  it  was  found  in  the  4th  edi- 
tion of  the  Revised  Statutes  at  the 
place  named.  The  4th  edition  of  the 
Revised  Statutes  was  not  the  work  of 
the  legislature,  but  was  a  compilation 
of  private  persons.  It  was  held  that 
the  Act  of  1853  was  effective  to  amend 
the  Act  of  1829. 

In  Murphy  v.  C.  A.  Webb  &  Co. 
(1911)  166  N.  0.  402,  72  S.  E.  460,  it 
was  held  that  an  act  providing  for  t^e 
repeal  of  §  17  of  chapter  239  of  the 
Public  Laws  of  1889  operated  to  repeal 
§  17  of  chapter  239  of  the  Private 
Laws  of  1889,  the  named  section  in 
the  Private  Laws  dealing  with  the 
same  subject-matter  as  the  repealing 
statute,  while  the  same  section  of  the 
Public  Laws  treated  of  a  matter  en- 
tirely  foreign  to  that  subject-matter. 

In  Ray  v.  Jeffersonville  (1882)  90 
Ind.  667,  it  was  held  that  the  use  of 
the  word  "execute,"  instead  of  the 
word  "wtercise,"  in  the  recital  of  the 
title  of  the  amended  act  in  the  title 
of  the  amending  act,  did  not  cause  any 
uncertainty  or  doubt  as  to  the  act  to 
be  amended,  the  title  of  the  amending 
act  being  as  follows:  "An  Act  to 
Amend  Sections  Eight  and  Sixty-nine 
of  an  Act  Entitled,  'An  Act  to  Repeal 
All  General  Laws  Now  in  Force  for 
the  Incorporation  of  Cities,  .  .  . 
Prescribing  Their  Powers  and  Rights, 
and  the  Manner  in  Which  They  Shall 
Execute  the  Same.' " 

d>  Mrror  in  ignoring  amendment  to  oot 
referred  to. 

In  Lane  v,  Missoula  County  (1887) 
6  Mont  473, 13  Pac.  136,  the  court  con- 
strued an  act  entitled,  "An  Act  to 
Amend  an  Act  to  Regulate  the  Fee^ 
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of  Sheriffs  for  Board  of  Prisoners,  Ap- 
proved February  10,  ISSl.'V  The  act 
of  February  10,  1881,  was  entitled, 
"An  Act  to  Regulate  the  Fees  of  Sher- 
iffs for  the  Board  of  Prisoners,"  and 
provided  for  the  repeal  of  all  those 
portions  of  §§  585  and  748  of  the  fifth 
division  of  the  Revised  Statutes,  relat- 
ing to  fees  allowed  sheriffs  for  the 
board  of  prisoners,  and  that  a  clause 
relating  to  that  subject  was  to  be  add- 
ed to  §  685  of  the  fifth  division  of  the 
Revised  Statutes.  The  only  provision 
in  the  Revised  Statutes  relative  to  the 
fees  of  sheriffs  for  the  board  of  pris- 
oners was  in  t  2,  §  585,  of  the  fifth 
division.  It  was  held  that  the  inten- 
tion of  tiie  .  legislature  was  clear,  and 
any  mistake  it  may  have  made  by 
undertidune  to  amend  the  Act  of  1881 
by  reference  to  its  title  instead  of  ex- 
pressing its  intent  to  amend  §  586  of 
the  fifth  division  of  the  Revised  Stat- 
utes did  not  vitiate  the  act.  Followed 
in  Carruthers  v.  Madison  County 
(1887)  6  Mont.  482,  13  Pac.  140. 

In  Ex  parte  Segars  (1894)  32  Tex. 
€rim.  Rep.  658,  26  S.  W.  26,  the  act 
construed  by  the  court  related  to  local 
option,  and  purported  to  be  an  amend- 
ment of  the  Revised  Statutes,  title  63. 
Title  63  of  the  Revised  Statutes  had 
been  amended  by  the  Act  of  April  1, 
1887.  It  was  held  that  while  the  act 
construed  should  have  stated  in  its 
caption  and  first  section  that  it  was 
an  act  to  amend  title  63  of  the  Revised 
Statutes  as  amended  by  the  Act  of 
April  1,  1887,  its  failure  to  do  so  did 
not  invalidate  it,  as  it  was  the  inten- 
tion of  the  legislature  to  amend  title 
63  of  the  Revised  Statutes  as  amended 
by  the  Act  of  1887,  which  intention 
was  further  shown  by  the  fact  that 
the  act  in  question  referred  to  a  sec- 
tion which  was  added  by  the  Act  of 
1887. 

In  Fenton  v.  Yule  (1889)  27  Neb. 
768,  43  N.  W.  1140,  there  was  involved 
an  act  approved  February  26,  1889, 
and  entitled,  "An  Act  to  Amend  the 
Second  Division  of  §  25  of  Chapter  18 
of  the  Compiled  Statutes  of  Nebraska 
of  1887."  That  part  of  chapter  18  of 
the  Compiled  Statutes  of  1887  embrac- 
ing §  26  was  passed  by  the  legisla- 
ture on  March  30,  1887,  and  on  March 


31,  1887,  an  act  was  passed,  amend- 
ing the  act  of  March  SO,  1887,  which 
was  not  carried  in  the  compilation  of 
1887  other  than  as  a  footnote.  It  was 
contended  that  the  Act  of  February 
26,  1889,  sought  to  amend  a  repealed 
and  superseded  section.  It  was  held 
that  while  there  was  some  confusion 
in  the  application  of  the  last  amend- 
atory act  to  the  provisions  sousfht  to 
be  amended,  it  sufficiently  famished 
the  means  for  its  identification.  Fen- 
ton V.  Yule  (Neb.)  supra,  was  fol- 
lowed in  Baird  V.  Todd  (1889)  27  Neb. 
782,  43  N.  W.  1143;  State  ex  rel.  Pow- 
ers V.  Partridge  (1890)  29  Neb.  168, 
45  N.  W.  290. 

e.  Beference  to  ordlnanoe,  reaoUUIon, 
or  municipal  charter. 

In  Com.  use  of  Allegheny  City  v. 
Marshall  (1871)  69  Pa.  332,  it  appeared 
that  a  city  council  on  April  12,  1866, 
passed  a  resolution  authorizing  a  con- 
tract for  the  grading  of  a  street,  and 
on  July  13,  1866,  the  contract  was  en- 
tered into.  The  resolution  subsequent- 
•  ly  was  declared  invalid,  because  it  was 
not  published  and  recorded  as  required 
by  the  city's  charter.  The  assembly,  to 
cure  this  omission,  passed  an  act 
which  in  its  preamble  recited  the  res- 
olution as  having  been  passed  on  July 
13,  1866,  and  also  stated  that  the  res- 
olution had  been  declared  void  in  a 
named  decision.  It  was  held  that,  con- 
sidering the  remainder  of  the  pre- 
amble together  with  the  enacting 
clause,  the  intention  of  the  legislature 
to  validate  the  resolution  of  April  12, 
1866,  was  pnlectly  plain. 

In  Winona  y.  Whipple  (1877)  24 
Minn.  61,  an  act  construed  by  t^ie 
court  provided  "that  §  2  of  chapter  1 
of  said  amended  charter  [of  the  city 
of  Winona]  be  amended  so  that  the 
proviso  at  the  end  of  the  first  sub- 
division shall  read  as  follows:  "It 
appeared  that  §  2  of  chapter  one  of 
the  charter  contained  no  subdivisions 
or  provisos  and  the  proposed  amend- 
ment was  in  no  way  germane  to  that 
section.  Section  2  of  chapter  4  of  the 
charter  contained  subdivisions,  and  a 
proviso  at  the  end  of  the  first  subdi- 
vision to  which  alone  the  proposed 
amendment  was  entirely  appropriate. 
It  was  held  that,  to  carry  out  thtt  man- 
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ifest  Intention  of  the  legislature,  the 
act  was  to  be  read  by  subatitating 
"chapter  4"  for  "chapter  1." 

As  to  a  mistaken  reference  in  a  stat- 
ute to  an  ordinance  which  was  held 
to  invalidate  the  statute,  because  the 
court  could  not  ascertain  from  the 
statute  itself  what  ordinance  was 
meant,  see  III.,  infra. 

/.  MiaoManeouB, 
In  Chambers  t.  State  (1860)  26  Tex. 
307,  there  was  Involved  a  statute 
which  repealed  a  number  of  sections 
of  the  Penal  Code,  designating  them 
by  number,  and  also  the  "provisions  to 
art  411."  There  was  but  one  provi- 
sion in  the  article  exe^t  that  con- 
tained in  a  proviso^  and  an  important 
and  beneficial  result  in  the  execution 
«f  the  law  relating  to  gaming  might 
have  been  anticipated  from  the  repeal 
of  the  proviso,  and  none  whatever 
from  the  repeal  of  the  entire  body  of 
the  article.  It  was  held  that  the  in- 
tention of  the  legislature  to  repeal  the 
proviso  was  clear,  the  words  "provi- 
sions to  art  411/*  being  used  by  mis- 
take for  the  words  "proviso  to  art 
411." 

In  Equitable  Life  Assur.  Soc.  v. 
Hart  (1918)  —  Mont  — ,  173  Pac. 
1062,  it  was  held  that,  where  the  only 
mistake  in  the  title  of  an  act  was  in 
a  misplaced  quotation  mark  in  a  refer- 
ence to  the  statutes  to  be  repealed  by 
the  act  the  act  was  not  invalid  be- 
cause of  a  defective  title. 

In  Rex  V.  Vasey  [1905]  2  K.  B. 
(Eng.)  748,  it  appeared  that  the  "Ma- 
licious Injuries  to  Property  Act  of 
1861,"  by  §  32,  provided  as  follows: 
"Whosoever  shall  unlawfully  and  ma- 
liciously cut  through,  break  down,  or 
otherwise  destroy  the  dam,  floodgate, 
or  sluice  of  any  fishpond,  or  of  any 
water  which  shall  be  private  property, 
or  in  which  there  shall  be  any  private 
right  of  fishery,  with  intent  thereby 
to  take  or  destroy  any  of  the  fish  in 
such  pond  or  water,  or  so  as  thereby  to 
cause  the  loss  or  destruction  of  any 
of  the  fish,  or  shall  unlawfully  and 
maliciously  put  any  lime  or  other  nox- 
ious material  in  any  such  pond  or 
water,  with  intent  thereby  to  destroy 
any  of  the  fish  that  may  then  be  or 
that  may  thereafter  be  put  therein," 


should  be  guilty  of  a  "misdemeanor. 
An  amendment  of  the  act  provided  as 
follows:  "The  provisions  of  the  82d 
section  of  the  'Malicious  Injuries  to 
Property  Act,'  so  far  as  they  relate  to 
poisoning  any  water  with  intent  to 
kill  or  destroy  ilsh,  shall  be  extended 
and  apply  to  salmon  rivers,  as  if  the 
words,  'or  in  any  salmon  river'  were 
inserted  in  the  s^dd  section  in  lieu  of 
the  words  'private  rights  of  fishery' 
after  the  words  'noxious  material  in 
any  such  pond  or  water.' "  It  was  held 
that  the  intention  of  the  legislature 
to  prevent  the  destruction  of  fish  in 
salmon  rivers,  by  putting  lime  or  oth- 
er noxious  substances  into  the  water, 
was  plain,  and  would  not  be  defeated 
by  too  liberal  an  adhesion  to  its  pre- 
cise language. 

In  State  ex  rel.  Wolfe  Vu  Pannenter 
(1908)  50  Wash.  164,  19  LJLA.(N.S.) 
707,  96  Pac.  1047,  it  was  contended 
that  an  act  was  invalid  because  of  its 
insufficiency  of  title.  The  titie  of  the 
act  in  question  was  as  follows:  *'An 
Act  Amending  an  Act  Entitled,  'An 
Act  to  Amend  §  8  of  Chapter  83  of  the 
Laws  of  1897  Relating  to  Revenue  and 
Taxation.' "  It  appeared  that  chapter 
83,  p.  221,  of  the  Laws  of  1897,  to 
which  reference  was  made  by  the  title, 
treated  of  monuments  and  notices  of 
mining  claims.  The  body  of  the  act 
clearly  and  succinctly  treated  alone  of 
the  subject  of  revenue  and  taxation. 
It  was  held  that  the  erroneous  refer- 
ence in  the  act  to  the  Laws  of  1897 
would  be  regarded  as  mere  surplusage, 
the  statute,  regarded  as  an  independ- 
ent one,  having  the  efTect  of  amending 
any  previously  existing  statute  on  the 
subject  ftnd  of  repealing  by  implica- 
tion any  previously  existing  provisions 
in  conflict  with  it 

ill.  MSxeepHona  to  rule, 
tn  a  number  of  cases  an  error  fn 
the  title  of  an  amendatory  act  in  des- 
ignating the  act  to  be  amended  has 

been  held  to  be  fatal,  in  view  of  a  con- 
stitutional requirement  that  the  sub- 
ject of  an  act  shall  be  expressed  in  its 
title. 

In  Mankin  v.  Pennsylvania  Co. 
(1908)  160  Ind.  447,  67  N.  E.  229,  the 
act  claimed  to  be  Invalid  was  entitled 
as  follows:   "An  Act  to  Amend  §  869 
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of  an  Act  Concerning  Trial  by  Jury,  in 
Force  Since  September  19,  1881,  the 
Same  Being  §  626  of  the  Revised  Stat- 
utes of  1881."  It  appeared  that  §  359 
(526)  was  part  of  an  act  entitled,  "An 
Act  Concerning  Proceedings  in  Civil 
Cases."  The  constitutional  require- 
ment that  no  act  should  be  amended 
by  mere  reference  to  its  title  had  been 
construed  by  prior  decisions  to  require 
the  title  of  the  amended  act  to  be  set 
out  in  the  title  to  the  amendatory  act. 
It  was  held  that  the  act  purporting  to 
amend  §  359  (626)  was  invalid.  The 
court  said:  "It  will  be  observed  that 
the  amendatory  Act  of  1891  (Acts 
1891,  p.  876,  chap.  160)  does  not  refer 
to  the  title  of  the  act  to  be  amended 
by  setting  it  out,  as  required  by  said 
§  21  of  article  4  of  the  Constitution, 
but  refers  to  the  act  to  be  amended  as 
*An  Act  Concerning  Trial  by  Jury,* 
which  is  not  the  title  of  the  act  in 
which  said  §  359  (526)  supra,  may  be 
found.  When  the  act  or  section  to  be 
amended  is  identified  in  the  manner 
required  by  the  Constitution,  and  it  is 
not  certain  what  act  or  section  was 
amended,  the  court  will  resort  to 
means  other  than  the  title  to  deter- 
mine what  act  or  section  was  amend- 
ed. But,  if  the  act  or  section  is  not 
identified  in  the  manner  required  by 
the  Constitution,  the  court  will  not 
resort  to  such  other  means  of  iden- 
tification, although  the  act  intended 
would  thereby  be  ascertained  beyond 
question.'* 

In  State  v.  Knoll  (1904)  69  Kan.  767, 
77  Pac.  580,  it  was  held  that  an  error 
in  the  title  of  an  act  in  reciting  the 
number  of  the  section  of  a  statute 
which  the  act,  among  other  things, 
purported  to  repeal,  prevented  the  re* 
peal  from  becoming  operative,  al- 
though the  section  was  correctly 
numbered  in  the  body  of  the  statute. 
It  was  held,  however,  that  the  act  was 
broad  enough  to  operate  as  a  repeal  by 
implication. 

In  Com.  V.  Schulte  (1904)  26  Pa. 
Super.  Ct.  95,  affirming  (1903)  13  Pa. 
Dist.  R.  294,  there  was  an  indictment 
for  violating  the  Mining  Laws  as  to 
the  employment  of  minors.  The  law 
alleged  to  be  violated  was  the  Act  of 
May  13,  1903,  §  2,  P.  L.  369,  and  was 


entitled:  "Act  to  Amend  Art.  IX. 
§  1,  of  an  Act  Entitled,  'An  Act  to 
Provide  for  the  Health  and  Safely  of 
Persons  Employed'  in  and  about  the 
Anthracite  C^l  Mines  of  Pennsylvania 
and  for  the  Protection  and  Preserva- 
tion of  Property  Connected  Therewith, 
approved  June  2,  1891,  P.  L.  176;  Also 
to  Amend  §  17  of  an  Act  Entitled :  'An 
Act  Relating  to  Bituminous  Coal 
Mines  and  Providing  for  the  Lives, 
Health,  Safety  and  Welfare  of  Per- 
sons Employed  Therein,*  Approved 
June  30,  1886,  P.  L.  205."  The  body 
of  the  Act  of  1903,  by  the  second  sec- 
tion, provided  that  the  first  section 
of  article  nine  of  the  Act  of  1886 
should  be  amended,  but  the  words 
quoted  for  amendment  were  apparent- 
ly from  the  first  section  of  the  Act  of 
June  2,  1891,  P.  L.  176,  and  were  not 
found  in  any  section  of  the  Act  of 
1885.  The  Act  of  June  SO,  1885,  was 
repealed  by  the  Act  of  May  16,  1893, 
P.  L.  52.  It  was  held  that  the  title 
of  the  Act  of  1903  did  not  indicate  the 
purpose  of  the  act,  thus  violating  the 
constitutional  requirement  that  no  bill 
should  be  passed  containing  more  than 
one  subject,  which  should  be  expressed 
in  the  title,  and  that  the  indictment 
was  therefore  properly  quashed. 

In  State  v.  Mitchell  (1895)  17  Mont. 
67,  42  Pac.  100,  there  was  involved  an 
amendatory  act  relating  to  gaming, 
which  was  entitled  as  follows:  "An 
Act  to  Amend  Chapter  IX.  of  the  Penal 
Code  of  the  State  of  Montana."  Pre- 
viously chapter  IX.  of  the  Penal  Code 
which  was  entitled,  "Gaming,"  had 
been  stricken  by  the  legislature,  and 
its  provisions  had  been  added  to  chap- 
ter VIIL  At  the  time  of  the  passage 
of  the  amendatory  act,  there  were 
three  chapters  IX.  under  different 
parts,  titles,  and  subdivisions,  but  all 
dealing  with  matters  entirely  foreign 
to  it.  It  was  held  that  the  act  was 
invalid,  as  violating  the  constitution- 
al provision  requiring  the  subject  of 
an  act  to  be  expressed  in  its  title. 

In  Sanders  v.  Cambria  C^un^ 
(1895)  4  Pa.  Dist.  H.  241,  an  act,  the 
constitutionality  of  which  was  ques- 
tioned, was  entitled,  "An  Act  to  Amend 
the  Provisions  of  the  First  Section  of 
an  Act,  Approved  May  13,  1887,  En- 
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titled,  'An  Act  for  the  Destroetion  of 
Wolves  and  Wildcats.' "  The  Act  of 
Hay  18,  1887,  was  "An  Act  to  Repeal 
an  Act  for  the  Destruction  of  Wolves, 
Wildcats,  Foxes,  Minks.  Hawks,  Wea- 
sels and  Owla  in  This  Conunonwealth, 
Approved  June  23,  1885,  So  Far  as 
Relates  to  Foxes,  Minka,  Hawks. 
Weasels  and  Owls."  The  purpose  of 
the  amendatory  act  was  to  restore  the 
premium  for  killing  foxes  and  minks. 
It  was  held  that  it  was  invalid,  as  not 
expressing  its  subject  in  Its  title. 

In  Heam  v.  Louttit  (1908)  42  Or. 
672,  72  Pac.  182,  it  appeared  that  an 
act  was  entitled,  "An  Act  to  Amend 
§  711  of  the  Codes  and  General  Laws 
of  Oregon."  There  was  no  authorised 
publication  known  as  "The  Codes  and 
Genwal  Laws  of  Oregon."  But  there 
was  a  work,  the  title  of  which,  as 
shown  by  the  inscription  on  the  cover, 
was  "Hill's  Annotated  Laws  of  Or- 
egon." and.  by  the  title  page,  as  "The 
Codes  and  General  Laws  of  Oregon, 
Compiled  and  Annotated  by  William 
Lair  HUl;"  and  %  711  of  that  publica- 
tion related  to  the  same  subject-mattw 
as  that  in  the  amendatory  act.  It  was 
held  that  the  title  of  the  amendatory 
act  was  not  sufficiently  definite  to  com- 
ply with  a  constitutional  provision,  re- 
quiring the  subject  of  an  act  to  be 
expressed  in  its  title. 

In  State  v.  Looker  (1894)  64  Kan. 
227,  88  Pac.  288,  it  was  held  that  an 
ezror  in  the  title  of  an  amendatory 
act,  both  in  designating  the  chapter 
number  of  the  act  purported  to  be 
amended  and  in  reciting  its  title,  was 
sufficient  to  invalidate  the  act. 

In  Maysville  v.  Smith  (1909)  132 
6a.  816^  64  3.  E.  181,  the  act  under 


consideration  read  as  follows:  "An 

act  approved  September  30,  1885,  en- 
titled, An  Act  to  Amend  the  Charter 
of  the  Town  of  Maysville,  in  Jackson 
and  Banks  Counties,  Be  and  the  Same 
Is  Hereby  Amended  by  Striking  All 
of  §  1  of  Said  Act."  There  was  no  act 
of  that  date  amending  the  charter  of 
the  town.  It  was  held  that  because  of 
that  error  the  act  amended  was  insuf- 
ficiently identified,,  there  being  left 
merely  a  reference  to  the  title  of  the 
act  amended,  which  was  insufficient 
to  operate  as  an  amendment,  because 
of  a  constitutional  inhibition. 

In  Murphy  v.  Eney  (1898)  77  Hd. 
80,  26  Atl.  993,  the  first  section  of  the 
act  under  consideration  provided  as 
follows:  "The  legislative  district 
lines  of  the  second  and  tltird  legisla- 
tive districts  of  Baltimore  city,  .  .  . 
as  now  described  and  defined  by  an 
ordinance  of  the  mayor  and  d.ty  coun- 
cil of  Baltimore,  No.  86,  approved 
April  the  6th,  18^  ...  are  here- 
in amended  and  changed  so  as  to  read 
as  follows."  The  second  section  of 
the  .  act  contained  the  purported 
amendment,  but  there  wm  no  provi- 
sion in  the  ordinance  mentioned  in 
§  1  for  which  §  2  could  be  substituted. 
It  was  suggested  in  the  argument  that 
the  ordinance  to  which  reference 
should  have  been  made  in  §  1  *Va8 
one  with  a  di£Ferent  number,  ap- 
proved on  a  different  day  and  relating 
to  a  different  subject-matter.  The 
court  held  that  as  it  was  unable  to  as- 
certain from  anything  in  the  act  it- 
self to  what  ordinance  the  legislature 
had  reference,  the  act  was  so  uncer- 
tain as  to  be  invalid.         ft.  J.  B. 


— »  Appt, 

V. 

— ,  Respt. 


Wtaoonain  Supreme  Court  —  Octoher  0,  2014. 

(168  Wis.  301,  148  N.  W.  866.) 

Marriage  —  aimiilment  —  concealment  of  vmereal  disease. 

1.  Concealment  of  venereal  disease  by  one  party  to  a  marriage  con-' 
tract,  which  subaequentiy  affects  the  innocent  party,  is  such  fraud  as  will 
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justify  the  annulment  of  the  marriage  if  it  is  not  ratified  after  the  fraud 

is  discovered. 

[See  note  on  this  question  beginning  on  page  1016.] 


AmiealinK  —  conflicting  evidence. 

2.  A  finding  of  conflicting  evidence 
will  not  be  disturbed  on  appeal  if  thwe 
is  evidence  to  support  it 

[See  2  R.  G.  Ii.  204.] 

Marriage  ^ —  coneeftfanent  of  frandnlent 
marriage. 

8.  An  ignorant  and  slow-minded 


man  does  not  confirm  a  marriage  In- 
duced by  fraud  of  the  wife  in  marry- 
ing when,  afllicted  with  a  venereal  dis- 
ease, by  permitting  her  to  remain  in 
the  house  for  eighteen  months,  if  he 
discontinued  all  sexual  relations  with 
her  as  soon  as  he  discovered  the  fraud. 
[See  9  R.  C.  L.  296.] 


Apfbal  by  plaintiff  from  a  judgment.of  the  Circuit  Court  for  Columbia 
County  (Fowler,  J.)  in  favor  of  defendant  on  his  counterclaim  in  an  action 

for  a  divorce.  Affirmed, 


Statement  by  Vinje,  J. ; 

Action  for  divorce.  Plaintiff, 
aged  thirty-three,  and  defendant, 
aged  thirty-seven,  intermarried 
July  11,  1911,  and  lived  in  the  same 
household  ostensibly  as  man  and 
wife  till  about  December  20,  1912, 
when  they  separated.  In  March, 
1913,  plaintiff  began  a  suit  for 
divdrce  against  her  husband,  alleg- 
ing cruel  and  inhuman  treatment, 
and  charging  him  with  being  afflict- 
ed with  gonorrhea  at  the  time  of 
the  marriage  and  transmitting  the 
disease  to  her.  The  defendant  de- 
nied the  allegations  and  in  a  coun- 
terclaim made  the  same  charges 
against  the  plaintiff.  The  court,  as 
facts,  found  that  the  allegations  of 
the  complaint  were  not  true;  that  at 
the  time  of  her  marriage  plaintiff  to 
her  knowledge,  but  not  to  the  loiowl- 
edge  of  the  defendant,  was  afliicted 
with  gonorrhea,  and  in  the  three  or 
four  acts  of  intercourse  that  at  any 
time  ever  took  place  between  them, 
and  which  occurred  shortly  after 
they  were  married,  she  infected  him 
therewith;  that  thereafter,  and  un- 
til she  left,  she  continued  to  live  in 
the  same  house  with  him,  ostensibly 
as  his  wife,  but  he  did  not  occupy 
the  same  room  with  her,  nor  have 
sexual  intercourse  with  her;  "that 
during  the  said  time  he  frequently 
suggested  to  her  that  they  separate, 
and  endeavored  to  procure  a  separa- 
tion ;  that  the  defendant  at  no  time, 
after  learning  of  his  infection  as 
aforesaid,  intended  ever  to  resume 
full  marital  relations  with  the  plain- 


tiff, and  ever  thereafter  expected  a 
separation ;  that  the  def enduit  is  ex- 
tremely diflSdent  and  sensitive  to 
ridicule,  unsophisticated,  ignorant, 
and  slow-minded,  and,  because  there- 
of and  his  expectation  of  separation 
as  aforesaid,  did  not  promptly  sever 
entirely  his  relations  with  the  plain- 
tiff, but  permitted  her  to  live  in  the 
same  house  with  him  as  aforesaid 
until  she  voluntarily  left,"  that  a 
permanent  cure  of  her  disease  is  im- 
probable; that  defendant  is  the  own- 
er of  a  farm  and  personal  property 
worth  $3,800;  and  that  plaintiff  has 
no  property,  but  is  able  to  maintain 
herself  as  a  cook  or  servant  in  ho- 
tels. As  conclusions  of  law,  the 
court  found  that  the  defendant,  by 
continuing  to  live  with  his  wife  in 
the  same  household,  did  not  con- 
done plaintiff's  fraud  or  cruel  treat- 
ment; that  he  was  entitled  to  an 
annulment  of  the  marriage  on  the 
ground  of  fraud,  and,  if  not,  he  was 
entitled  to  a  divorce  on  the  ground 
of  cruel  treatment.  From  a  judg- 
ment of  annulment  of  the  marriage 
the  plaintiff  appealed. 

Messrs.  Grady,  Famsworth,  &  Ken- 
ney  for  appellant. 

Messrs.  E.  E.  Brossard,  and  Burke 
&  Lueck,  for  respondent : 

If  the  plaintiff  had  the  disease  when 
she  was  married,  and  did  not  inform 
the  defendant,  she  perpetrated  a  fraud 
on  him,  which  furnishes  ground  for 
annulment  of  the  marriage. 

Smith  v.  Smith,  171  Mass.  404,  41 
L.R.A.  800,  68  Am.  St.  Rep.  440,  60 
N.  E.  933;  Vondal  v.  Vondal,  175  Mass. 
3S3.  78  Am.  St.  Rep.  502,  56  N.  £. 
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586;  Svenson  v.  Sv^nson,  178  N.  Y. 
54,  70  N.  E.  120;  Eyder  v.  Ryder,  66 
Vt  158,  44  Am.  St.  Rep.  833,  28  Atl. 
1029;  Di  Lorenzo  v.  Di  Lorenzo,  174 
N.  Y.  467,  63  L.R.A.  92,  96  Am.  St. 
Rep.  609,  67  N.  E.  6S;  Standard  Mfg. 
Co.  T.  Slot,  121  Wis.  14,  106  Am.  St. 
Rep.  1016,  98  N.  W.  928. 

A  right  of  action  for  annulment  of  a 
marriasre  accrues  immediately  upon 
Icnowledge  or  discovery  of  the  inval- 
idating  fact  or  circumstance,  and,  un- 
less sooner  barred  by  some  statute  of 
limitation*  continues  until  the  mar- 
riagre  is  cQssolved  by  death  of  one  of 
the  parties. 

26  Cyc  909;  McNair  v.  McNair,  68 
Misc.  670,  125  N.  Y.  Supp.  191. 

The  doctrine  of  condonation  does  not 
apply  to  actions  for  annulment. 

14  Gyc.  656,  637;  8  Cyc.  559. 

The  plaintiff's  fault  is  one  that  can- 
not be  condoned  or  waived. 

Huir  V.  Muir,  133  Ky.  126,  4  L.B.A. 
(N.S.)  909,  92  S.  W.  314;  Hooe 
Hooe,  122  Ey.  690,  6  L.R.A.(N.S.)  729. 
92  S.  W.  817,  13  Ann.  Cas.  214. 

Costa  should  be  awarded  against  the 
plaintiff  upon  the  ground  that  her  ap- 
peal is  without  merit.  No  costs  should 
be  imposed  upon  the  defendant. 

Phillips  V.  Phillips,  27  Wis.  262; 
Krause  v.  Erause,  28  Wis.  354;  Friend 
V.  Friend,  65  Wis.  412,  27  N.  W.  34; 
Coad  V.  Coad,  40  Wis.  392. 

Vinje^  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  challenges  every  mate- 
rial fact  found  by  the  trial  court  as 
not  sustained  by  the  evidence,  and 
especially  the  finding  that  the  plain- 
tiff was  affected  with  gonorrhea  at 
the  time  of  her  marriage,  and 
knowingly  infected  the  defendant 
therewith.  The  evidence  presents 
a  sharp  conflict  as  to  whieh  spouse 
was  first  affected,  but  the  finding 
made  is  supported  by  the  defend- 
ant's testimony,  and  some  fairiy 
persuasive,  though  not  conclusive, 
corroborating  testimony  of  a  physi- 
cian, to  the  effect  that,  upon  exam- 
ination of  plaintiff  before  marriage, 
he  found  a  condition  that  usually 
indicates  gonorrhea,  but  not  neces- 
sarily so,  and  also  a  condition  that 
usually,  but  not  necessarily,  evi- 
dences loss  of  virginity.  The  ques- 


tion of  the  veracity  of  the  parties 
was  peculiarly  one  Appe.i-«.- 
for  the  trial  judge,  flictm*  «▼!- 

and  he  believed  the 
defendant.  From  a  careful  perusal 
of  the  evidence  we  cannot  say  that 
he  erred  in  so  doing.  The  same  re- 
sult is  reached  as  to  the  other  facts 
found.  We  cannot  say  that  they 
are  not  supported  by  the  evidence. 

The  question  arises  whether  or 
not  the  defendant  was  ^titled  to 
an  annulment  of  the  marriage  upon 
the  facta  found.  Our  statutes,  | 
2351,  subd.  4,  provide  that  a  mar- 
riage may  be  annulled  for  "fraud, 
force,  or  coercion,  at  the  suit  of  the 
innocent  and  injured  party,  unless 
tite  marriage  has  been  confirmed 
by  the  acts  of  the  injured  party." 
The  first  inquiry  arising  under  the 
provisions  of  the  statute  and  the 
facts  is  whether  the  infection  of 
the  defendant,  as  found,  constitutes 
tnuid  within  the  meaning  of  the 
statute.  In  Vamey  v.  Vamey,  52 
Wis.  120,  38  Am.  Rep.  726»  8  N.  W. 
789,  it  was  held  that  the  conceal- 
ment by  a  woman  of  her  previous 
want  of  chastity  was  not  such  a 
fraud  as  would  entitle  the  husband 
to  an  annulment  of  the  marriage. 
That  decision  is  founded  upon 
sound  public  policy  and  should  not 
be  questioned.  But  quite  a  differ- 
ent situation  is  presented  when 
there  is  not  only  a  want  of  chastity, 
but  the  presence  of  a  loathsome 
venereal  disease  that  seriously  and 
bodily  affects  the  innocent  spouse. 
In  such  cases  annulment  has  been 
granted  where  there  has  been  no 
confirmation  of  the 
marriage     relation  """iffJ!:: 

after     the     dlSCOV-  conrealmeat  mt 

ery  of  the  fraud.  di"eV'e'^ 
Smith  V.  Smith, 
171  Mass.  404,  41  L.R.A.  800,  68 
Am.  St  Rep.  440,  50  N.  E.  933; 
Svenson  v.  Svenson,  178  N.  Y,  54,70 
N.  E.  120;  Ryder  v.  Ryder,  66  Vt. 
158,  44  Am.  St.  Rep.  833,  28  Atl. 
1029;  Crane  v.  Crane,  62  N.  J.  Eq. 
21,  49  Atl.  734;  Anonymous,  21 
Misc.  765,  49  N.  Y.  Supp.  331.  But 
where  there  has  been  a  confirmation 
of  the  marriage,  annulment  will  be 
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denied.  Vondal  v.  Vondal,  175 
Mass.  383,  78  Am.  St.  Rep.  502,  56 
N.  E.  596.  Considerations  of  mo- 
rality and  health  alike  dictate  that 
neither  spouse  should  be  compelled 
to  submit  to  the  indisfnily  and  men- 
ace presented  by  such  an  infection. 
The  fact  that  through  the  fraud 
and  concealment  of  the  guilty  party 
the  other  has,  without  his  knowl- 
edge and  consent,  already  been  in- 
fected, aggravates  rather  than  pal- 
liates the  fraud,  and  cannot  of  itself 
be  considered  a  confirmation  of  the 
marriage.  The  facts  found  in  this 
case  justified  the  conclusion  of  the 
trial  court  that  plaintiff  was  guilty 
of  such  fraud  as,  in  the  absence  of 
confirmation  of  the  marriage,  en- 
titled the  defendant  to  an  annul- 
ment thereof. 

A  second  question  arising  upon 
the  facts  found  is  whether  the  de- 
fendant by  his  conduct  confirmed 
the  marriage.  The  *  trial  coiurt 
found  he  did  not,  and  after  a  care- 
ful consideration  of  all  the  evidence 
we  cannot  gay  the  finding  is  erro- 
neous. It  is  undisputed  that  after 
the  first  three  or  four  days  subse- 
quent to  the  marriage,  and  as  soon 
as  defendant  discovei^d  his  infec- 


tion, no  sexual  intercourse  took 
place  between  them.  He  frequent- 
ly, after  that,  told  her  they  must 
separate,  and  that  he  would  not  re- 
sume the  full  marital  relation.  His 
permitting  her  to  remain  in  the 
same  household  for  the  length  of 
time  she  did,  under  the  circum- 
stances disclosed  by  the  evidence, 
and  in  view  of  the  ignorance  and 
slow-mindedness  of  the  defendant, 

cannot  be  held  a  ^„„,.»,«ent  of 
confirmation  of  the  fmdnunt 
marriage.  He  dis- 
affirmed  an  essential  part  of  the 
marriage  relation  as  soon  as  he 
discovered  the  fraud,  and  contin- 
uously and  consistently  persisted 
therein.  The  court  also  found  that 
a  permanent  cure  of  her  disease 
was  improbable,  and  it  has  been 
held  that,  where  the  menace  from  a 
disease  is  a  continuing  one,  there 
can  be  no  condonation.  Hooe  v. 
Hooe,  122  Ky.  590,  5  L.R.A.(N.S.) 
729,  92  S.W.317,13  Ann.Cas.  214; 
Ryder  v.  Ryder,  66  Vt.  158.  44  Am. 
St.  Rep.  833,  28  Atl.  1029;  Williams 
v.  Williams,  77  lU.  App.  229;  Wil- 
son v.  Wilson,  16  R.  I.  122,  13  Atl. 
102. 

Judgment  affirmed. 


ANNOTATION. 

Venereal  disease  as  ground  for  drr<Mroe  or  amndment  of  marriage. 


I.  Venereal  disease  as  ernd^: 

a.  In  general,  1016. 

b.  Knowledge  or  wilfulness,  1018. 
IL  Venereal  disease  as  ground  for  sepa- 
ration, 1020. 

III.  Venereal  disease  as  evidence  of  adul- 
tery, 1020. 

/.  Venereal  dUeaae  aa  oruelly. 

a.  In  general. 

It  is  well  settled  that  if  a  spouse, 
knowing  that  he  or  she  is  afflicted  with 
a  venereal  disease,  continues  to  main- 
tain sexual  relations  with  the  other 
spouse,  and  communicates  the  disease 
to  the  other,  it  is  such  cruelty  as  will 
warrant  the  granting  of  a  divorce. 

Iowa. — Holmes  t.  Holmes  C1919)  — 
Iowa,  — ,  —  A.L.R.  — ,  170  N.  W,  793. 

Louisiana. — Carbajal  v.  Fernandez 
<1912)  130  La.  812,  58  So.  681. 


nr.  Venereal  disease  as  impotence  w 

physical  defect,  1021. 
v.  Concealment  of  venereal  disease  aa 

fraud,  1022. 
VI.  Evidence  of  existence  or  communica- 
tion of  venereal  disease,  1024. 
Vn.  Condonation,  1027. 

Hiddgan^Holthoefer  Holthoe- 
fer  (1882)  47  Mich.  260,  11  N.  W.  150. 

MisBonrL  —  Darling  v.  Uarling 
(1914)  181  Ho.  App.  211,  167  S.  W. 
1166. 

New  Jersey.— Cook  v.  Cook  (1880) 
32  N.  J.  £q.  476.  And  see  dictum  in 
Rogers  v.  Rogers  (1913)  81  N.  J.  Eq. 
479,  46  L.RJV.(N.S.)  711,  86  Atl.  935, 
herein  it  was  said  that  there  was 
no  evidence  of  the  existence  of  the 
disease. 

New  York. — Anonymous  (1886)  17 
Abb.  N.  C.  281.   And  see  the  dictum 
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in  Abramowitz  v.  Abramowttz  (1913) 
140  N.  y.  Supp.  275. 

Oreson.— Bebart  v.  Bebart  (1891) 
—  Or.  — ,  25  Pac.  775;  Wagner 
Wagner  (1916)  80  Or.  256,  1S6  Pac. 
1037. 

PemisylTaiila.^ — McMahra  y.  McMa^ 
hen  (1898)  186  Pa.  486,  41  LJtJ^.  802, 
40  Atl.  795;  Knlp  v.  Kulp  (1906)  34 
Fa.  Co.  Gt.  838;  Simon  v.  Simon 
(1907)  34  Pa.  Super.  Ct  182. 

England.— Popkin  v.  Fopkin  (1794) 
1  Hagg.  Eccl.  Rep.  765,  note;  CoUett 
V.  CoUett  (1838)  1  Curt.  Eccl.  Rep. 
679;  Brown  v.  Brown  (1846)  L.  R.  1 
Prob.  &  DiT.  46,  86  L.  J.  Prob.  N.  3. 
13,  11  Jur.  N.  S.  1027,  13  L.  T.  N.  S. 
645,  14  Week.  Bep.  149;  Boardman  t. 
Boardman  (1866)  L.  R.  1  Prob.  &  Div. 
23S,  14  Week.  Rep.  1024;  Morphett  v. 
Horphett  (1869)  L.  R.  1  Prob.  &  Dir. 
702,  88  L.  J.  Prob.  N.  S.  28,  19  L.  T. 
N.  S.  801, 17  Week.  Rep.  471. 

Scotland.— Strain  v.  Strain  (1885) 
18  Sc.  Seas.  Cas.  4th  series  132,  28 
Scot.  L.  R.  90. 

In  McMahen  t.  McMahen  (1898) 
186  Pa.  485,  41  L3.A.  802,  40  Atl.  796, 
it  appeared  that  a  husband,  being 
aflUcted  with  syphilis,  communicated 
the  disease  to  his  wife  before  mar- 
riage. It  appeared  that  cohabitation 
aggravated  her  condition.  In  afi&rm- 
ing  the  granting  of  a  divorce,  the 
court  said:  "We  do  not  see  how  it  is 
possible  to  imagine  more  direct  and 
palpable  case  of  cruelty  to  a  wife  by 
a  husband  than  this.  It  comes  within 
not  only  the  spirit,  but  the  very  let- 
ter, of  our  statute,  which  allows  di- 
vorce Vhen  any  husband  shall  have 
by  cruel  and  barbarous  treatment  en- 
dangered his  wife's  life,  or  offered 
such  indignities  to  her  person  as  to 
render  her  condition  intolerable  and 
life  burdensome,  and  thereby  force 
hex  to  withdraw  from  his  house  and 
family.'  That  the  libellant  in  this 
case  waa  kept  in  a  constant  state  of 
suffering  from  malignant  venereal 
disease  was  proved  without  contra- 
diction. It  was  equally  well  estab- 
lished that  so  long  as  cohabitation 
continued  the  disease  would  continue, 
and  that  this  condition  was  always 
dangerous,  especially  during  pregnan- 


cy, and  in  the  case  of  childbirUi  might 
prove  fatal." 

In  a  few  cases  it  has  been  held  that 
the  fact  that  one  spouse  has  vene- 
real disease  constitutes  cruelty  to  the 
other,  though  it  is  not  communicated. 
Leach  v.  Leach  (1887)  —  Ue.  — ,  8 
Atl.  849;  Canfield  v.  Ganfleld  (1876) 
34  Mich.  619;  Hanna  Hanna  (1893) 
8  Tex.  Civ.  App.  51,  21  a  W.  720. 

In  Leach  v.  Leach  (He.)  supra,  it 
was  held  that  if  a  man  has  a  loath- 
some disease  when  he  marries,  and 
conceals  the  fact  from  his  wife,  and 
the  knowledge  of  the  fact,  when  she 
discovers  it,  causes  her  mental  pain 
and  suffering  suflficient  to  endanger 
her  life  or  health,  it  constitutes  "erael 
and  abusive  treatment.** 

In  Canfield  v.  Canfield  (1876)  84 
Mich.  519,  it  was  held  in  a  syllabus 
decision  that  "the  contracting  by  the 
defendant  of  a  venereal  disease**  war^ 
rants  a  divorce  on  the  ground  of  ex- 
treme cruelty. 

In  Hanna  v.  Hanna  (Tn.)  supra, 
it  was  said:  "A  man  may,  as  a  result 
of  his  own  debauchery,  become  so 
diseased  as  that  living  and  cohabiting 
with  him  will  probably  destr<^  the 
health  of  his  wife;  and  we  are  not 
prepared  to  say  that  such  fact  would 
not,  of  itself,  entitle  a  pure  and  inno- 
cent woman  to  a  divorce,  in  the  ab- 
sence of  specific  proof  tiiat  he  ha4 
communicated  to  her  a  loathsome  dis- 
ease." 

But  in  Ciocci  v.  Giocc!  (1853)  1 
Spinks,  Eccl.  &  Adm.  (Eng.)  121,  it 
was  held  that  the  marriage  of  a.  man 
who  knew  himself  to  have  a  venereal 
disease  waa  not  legal  cruelty.  In  tiio 
absence  of  the  communication  thereof 
to  the  wife. 

The  communication  of  a  venereal 
disease  has  been  referred  to,  in  con- 
nection with  other  facts,  as  conjunc- 
tively constituting  cruelty.  Thus,  in 
Venzke  v.  Venzke  (1892)  94  Cal.  226, 
29  Pac.  499,  it  appeared  that  a  hus- 
band communicated  a  venereal  dis- 
ease to  his  wife.  It  also  appeared  that 
he  abused  her  verbally,  and  accused 
her  of  unchastity.  The  grant  of  a 
divorce  for  "extreme  cruelty"  was  sus- 
tained. 

In  Morehouse  v.  Morehouse  (1898) 
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70  Conn.  420,  S9  Atl.  516,  the  court 
stated  tine  facts  and  its  conclasion  as 
-follows:  "Knowing  that  she  was  af- 
fected with  a  heart  trouble  and  that 
his  conduct  would  agsravate  it,  he 
frequently  appeared  before  her  in  an 
intoxicated  condition,  humiliated  her 
by  hia  vulerar  and  profane  lansruage, 
and  abused  her  with  vile  and  unfouild- 
ed  charges.  On  many  occasions  his 
conduct  mada  her  ill,  a  result  which 
he  knew -would  follow  such  treatment 
While  affected  witii  an  infectious  dis- 
ease which  he  knew  could  be  commu- 
nicated to  his'wife  by  intercourse,  he 
solicited  intercourse  (she  -being  igno- 
■rant  of  his  condition)  and  communi- 
cated to. her  the  disease,  from  the  ef- 
fect of  which  she  saffered  for  months. 
Afterwards,-  while  still  Saving  this 
disease,  he  solicited  intercourse  with 
her,  and,  on  her  refusal,  insisted,  and 
attempted  to  accomplish  his  purpose 
with  actual  violence.  As  a  result  of 
the  defendant's  treatment  of  her,  the 
plaintiff  was  made  seriously  and  dan- 
gerously ill.  This  is  intolerable 
cruelty.** 

In  Wilson  Wilson  (1888)  le  R.  L 
122,  13  Atl.  102,  the  court  stated  the 
facts  and  its  conclusion  as  follows: 
"The  evidence  shows  that  during  the 
intervening  period  she  suffered  from 
him,  in  a  greater  or  less  degree,  four 
different  kinds  of  cruel  treatment,  to 
wit :  vulgar,  profane,  and  abusive  lan- 
guage, often  used  to  or  concerning  her 
in  her  presence  when  she  was  In  very 
feeble  health ;  blows  and  other  physi- 
cal injuries  inflicted  on  her;  the  com- 
munication to  her  of  a  vile  disease; 
and  the  forcing  her,  by  threats  and 
iroportunitieB,  to  surrender  to  or  for 
him  her  money,  her  jewels,  and  her 
household  furnUure;  so  that,  making 
all  due  allowance  for  ezaggerftimi 
and  misconception,  we  are  entirely 
satisfied  that  she  is  entitled  to  a 
divorce  unless  she  has  lost  her  right 
to  it  by  condonation." 

6.  Knowledg»  or  wUfiOneaa. 

In  order  for  the  communication  of 
a  venereal  disease  to  constitute  legal 
cruelty  the  diseased  spouse  must  have 
known  of  his  condition  so  as  to  im- 
part an  element  of  wilfulness  to  the 
communication  thereof.  Anonymous 


(1886)  17  Abb.  N.  C.  (N.  Y.)  231, 
holding  that  the  evidence,  which  la 
not  set  out,  was  insufficient  to  estab- 
lish knowledge.  And  see  the  cases 
cited  throughout  this  subdivision. 

The  question  of  scienter  is  erne  of 
fact.  Hanna  v.  Hanna  (1898)  8  Tex. 
Civ.  App.  51,  21  S.  W.  720.     '  •■ 

In  Cook  V.  Cook  (1880)  32  N.  J.  Eq. 
475,  it  W^s  held  that  where  a  man  has 
had  the  venereal  disease  twice,  and 
consorted  with  a  lewd  woman  shortly 
before  his  marriage,  the  appea.raiioe 
of  symptoms  indicating  the  existence 
of  disease  is  sufficient  to  impose  oa 
him  the  duty  of  abstaining  from  inter- 
course with  "hia  wife  until  he  is  as- 
.sured  by  competent  medical  authority 
that  there  is  no  danger  of  infection. 

In  Garbajai  v.  Fernandez  (1912) 
180  La.  812,  58  So.  681,  it  was  held 
that  the  fact  that  the  husband  for  six 
months  before  the  marriage  had  been 
treated  for  syphilis  and  gonorrhea 
was  sufficient  to  show  that  he  had 
knowledge  of  his  diseased  conditioa, 
"or,  which  is  the  same  thing,  should, 
under  the  circumstances,  have  had  it." 

In  Long  V.  Long  (1822)  9  N.  C 
(2  Hawks.)  189,  the  statute  under  con- 
sideration allowed  a  divorce  where  the 
husband  "abandons  his  family,  or 
turns  his  wife  out  of  doors,  or  by 
cruel  and  barbarous  treatment  endan- 
gers her  life,  or  offers  such  indigni- 
ties to  her  person  as  to  render  her 
condition  intolerable,  or  life  burden- 
some." It  appeared  that  the  husband 
contracted  a  venereal  disease  and  com- 
municated it  to  his  wife.  Refusing  a 
divorce,  the  court  said:  **A  divorce 
must  still  be  withheld,  the  Injury  re- 
ceived by  the  petitioner  not  having 
been  communicated  under  such  cir- 
cumstances as  constitute  any  one  of 
the  causes  provided  for  in  the  act. 
It  is  not  meant  to  extenuate  the  adul- 
terous act  by  which  the  defendant 
became  infected,  or  to  lessen  the  rep- 
robation which  it  justly  merits;  that 
has  lost  no  part  of  its  original  turp- 
itude, and  in  the  view  of  moral  justice 
the  defendant  should  bear  the  fall 
weight  of  all  its  consequences.  But 
we  must  estimate  the  character  of  the 
offense  according  to  a  positive  law, 
and  not  attach  legal  effects  to  an  act 
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•£  one  deacription,  which  the  law  has 
connected  with  another.  The  evidence 
shows  that  the  defendaat'was  not  int- 
pelled  by  any  settled  purpose  of  mis- 
ehief,  or  moved  by  th&t  bratol  dispo* 
sition  which  shows  itself  in  repeated 
acts  destructive  of  the  happiness  of 
the  married  state ;  that  he  was  uncon- 
scious of  his  situation  at  the  time; 
and,  when  he  afterwards  discovered 
its  calamitous  effect  on  the  petitioner, 
he  expressed  his  sorrow  in  the  tone? 
of  unfeigned  remorse." 

In  Holmes  v.  Holmes  (1919)  — 
Iowa.  — ,  —  A.LJI.  — >  170  N.  W. 
793,  it  is  held  that  proof  that  a  man 
had,  before  his  marriage,  frequented 
houses  of  prostitution,  that  h^  &t  one 
time  had  gonorrhea,  and  that  before 
his  marriage  he  was  circumcised  in 
an  effort  to  "clean  up,"  shows  suffi- 
cient knowledge  by  him  of  a  possibly 
diseased  condition  to  pharge  him  with 
reckless  disregard  of  the  health  of 
his  wife  in  copulating  with  her. 

In  England  it  was  held,  in  one  case, 
that  there  must  be  some  afHrmative 
proof  of  knowledge  by  the  afflicted 
person  of  the  existence  and  nature  of 
the  disease.  Morphett  v.  Morphett 
(1869)  L.  R.  1  Prob.  &  Div.  (Eng.) 
702,  wherein  it  was  said  with  respect 
to  the  effect  of  the  disease  itself  to 
charge  the  afflicted  person  with  no- 
tice: "If  knowledge  is  charged  and 
the  proof  of  it  is  drawn  from  the  fact 
that  the  disease  existed,  it  is  material 
to  know  whether  the  disease  existed  in 
such  a  form  as  to  carry  with  it  a 
knowledge  of  its  existence  and  an  ap- 
preciation of  its  nature  and  incidents. 
In  many.  If  not  most,  cases  of  venereal 
disease,  the  general  nature  of  the  mal- 
ady is  hardly  doubtful.  I  allude  to 
those  cases  in  which  the  organs  of 
generation  are  palpably  affected.  But 
when  the  disease  exhibits  itself  in 
other  parts  of  the  body  onlyt  as  was 
proved  to  be  the  case  with  secondary 
syphilis,  and  the  symptoms  are  those 
of  eruption,  sore  throat,  and  the  like, 
— easily  disregarded  with  innocence, 
or  as  easily  referred,  with  innocence, 
to  other  canses, — ^the  case  becomes 
widely  different.  Now,  it  is  just  here 
that  the  evidence  of  fact  wholly  fails. 


There  is  an  absolute  dearth  of  proof 

that  the  petitioner  was  diseased  at 
all,  and,  conaeQuentiy,  of  all  circum- 
stanoes  tending  to  show  its  character 
or  appearances."  In'  N.  v.  N.  (1862) 
9  Jnr.  N.  S.  (Eng.)  1203,  3  Swabey 
&  T.  234^  9  L.  T.  N.  S.  265,  some  af- 
tirmative  proof  of  wilfulness  was  ap- 
parently deemed  to  be  necessary,  the 
court  sajring  that,  assuming  the  proof 
of  the  communication  of  the  disease, 
l^ere  must  be  wilfulness,  "as  to 
which  i;he  court  has  nothing  to  guide 
it  but  mere  conjecture."  ,In  Boardman 
y.  Boardman  (1866)  L.  R.  1  Prob.  & 
Div.  (Eng.)  233,  the  judge  ordinary 
charged  the  jury  as  follows:  "If  the 
husband  knew  that  he  was  in  such  a 
state  of  health  that  the  having  con- 
nection with  his  wife  would  be  a  reck- 
less act,  I  think  the  commpnication  of 
the  disease  would  amount  to  cruelty. 
.1  think  that  mere  indiscretion,  if  it 
vent  no.  further  than  ^t,  would  not 
be  sufficient;  but  if  you  think  that, 
looking  at  the  state  of  his  health  and 
of  his  knowledge  of  his  health,  he 
recklessly  had  communication  with 
her,  and  thereby  communicated  the 
disease,  that,  in  my  opinion,  is 
cruelty."  On  the  other  hand,  in 
Brown  v.  Brown  (1846)  U  R.  1  Prob. 
&  Div.  (Eng.)  46,  the  court  said: 
"Prima  facie,  it  is  fit  to  conclude 
that  the  husband's  state  of  health ' 
would  be  within  his  own  knowledge, 
though  he  may  rebut  this  by  his  own 
oath  (when  admissible  as  a  witness)* 
or  by  such  other  proof  as  may  be 
within  his  reach."  In  the  recent  case 
of  Browning  v.  Browning,  L.  R.  [1911] 
P.  (Eng.)  161,  80  L.  J.  Prob.  N,  S.  74, 
104  L.  T.  N.  S.  750,  55  Sol,  Jo.  462. 
the  court  followed  Brown  v.  Brown 
(Eng.)  supra,  and  disapproved  Mor- 
phett V.  Morphett  (Eng.)  supra.  It 
was  held  in  that  case  that  proof  that 
a  spouse  is  afflicted  with  a  venereal 
disease  casts  on  him  the  burden  of 
showing  that  he  was  ignorant  thereof. 
In  Strain  v.  Strain  (1885)  13  Sc.  Sess. 
Cas.  4th  series,  132,  23  Scot.  L.  R.  90, 
the  existence  of  venereal  sores  on  the 
body  of  the  husband  was  said  to  be 
sufficient  to  apprise  him  of  the  danger 
of  infecting  the  wife. 
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//.  Fenereol  Uteawe  aa  ground  for  aepa- 
ratlon. 

It  lias  been  held  that  the  fact  that  a 
husband  has  a  venereal  disease  jus- 
tifies the  wife  in  refusing  to  cohabit 
with  him  during  its  continuation. 
Williams  v.  Williams  (1898)  77  lU. 
App.  229*  wherein  the  court  said: 
"When  she  became  fully  aware  of 
his  condition,  when  she  was  advised 
by  a  reputable  physician,  as  it  appears 
she  was,  that  the  disease  was  conta- 
gious, that  it  had  existed  ten  years 
prior  to  the  trial,  that  she  was  liable 
to  contract  the  disease  by  impregna- 
tion, when  she  found  that  her  child 
by  her  husband  had  constitutional 
syphilis,  when  her  physician  testified 
he  could  not  tell  whether  it  could  be 
cured  or  not,  she  was  justified  in  re- 
fusing to  cohabit  with  him." 

In  Butler  v.  Butler,  L.  B.  [1917] 
P.  (Eng.)  244,  86  L.  J.  Prob.  N.  S. 
136,  117  L.  T.  N.  S.  542,  33  Times  L.  R. 
494,  61  Sol.  Jo.  681,  it  was  held  that 
the  innocent  contracting  of  a  venereal 
disease  by  a  woman  before  her  mar- 
riage, and  the  communication  thereof 
to  her  husband  after  marriage,  did 
not  justify  him  in  separating  from 
her. 

nr.  Venereal   diaeaae   a»   evidence  of 
adultertf. 

The  fact  that  one  spouse  is  found 
to  have  a  venereal  disease  at  a  time 
long  enough  after  the  marriage  to 
exclude  the  inference  that  it  was 
contracted  prior  thereto  is  sufficient 
to  make  out  a  prima  facie  case  of  adul- 
tery against  that  spouse.  Clark  v. 
Clark  (1867)  T  Robt.  (N.  Y.)  276; 
Johnson  v.  Johnson  (1835)  14  Wend. 
(N.  Y.)  637;  Laycock  v.  Laycock 
(1908)  52  Or.  610,  98  Pac.  487;  Baker 
V.  Baker  (1900)  195  Pa.  407,  46  Atl. 
96;  Kulp  V.  Kulp  (1906)  34  Pa.  Co.  Ct. 
338;  Popkin  v.  Popkin  (1794)  1  Hagg. 
Eccl.  Rep.  (Eng.)  765,  note.  And 
see  North  v.  North  (1809)  5  Mass. 
320,  wherein  it  was  held  that  cohabi- 
tation, with  knowledge  of  a  venereal ' 
disease,  condoned  adultery,  and  Rog- 
ers V.  Rogers  (1877)  122  Mass.  423, 
wherein  it  appeared  that  after  discov- 
ery by  the  wife  of  the  venereal  dis- 
ease the  husband  confessed  the  adul- 
tery.  See  also  Ghesnutt  v.  Ghesnutt 


(1864)  1  Spinks,  Eccl.  ft  Adxn.  (Eufr) 
196,  a  ease  involving  the  c<mimunie&- 
tlon  of  the  itch,  wherein  Dr.  Lnshing- 

ton  said,  by  way  of  dictum:  "The 
communication  of  the  venereal  disease 
is  another  and  a  very  different  ques- 
tion; the  communication  of  such  dis- 
ease, in  almost  every  possible  case, 
imports  adultery." 

"Where  ^e  husband,  long  after 
marriage,  communicatds  a  venereal 
disease  to  his  wife,  that  fact  is  prima 
facie  evidence  of  adultery  having  been 
committed,  although  when,  where,  or 
with  whom  is  not  proved.  The  inno- 
cent party,  upon  proving  that  fact, 
may  rest  his  or  her  case,  and,  if  the 
proof  be  not  rebutted,  is  entitled  to  a 
divorce,  except  in  those  cases  where 
it  is  essential  to  the  jurisdiction  of 
the  court'  that  the  adultery  should 
have  been  committed  within  this 
state."  Clark  v.  CUrk  (N.  Y.)  supra. 

In  Johnson  v.  Johnson  (1885)  14 
Wend.  (N.  Y.)  687,  it  was  said  that 
'*the  fact  of  the  defendant  having 
the  venereal  disease  so  long  after 
matrimony  is  prima  facie  evidence  of 
adultery.** 

In  Laycock  v.  Laycock  (1908)  62 
Or.  610,  98  Pac.  487,  it  was  said: 
"It  is  admitted  by  him  that  he  had  a 
venereal  disease,  as  is  alleged  In  the 
complaint.  He  gives  no  explanation 
as  to  how  he  contracted  it,  except 
that  it  was  communicated  to  him  by 
the  plaintiff,  which  the  evidence 
shows  to  be  wholly  unfounded,  or  that 
he  received  it  by  coming  in  contact 
with  infected  clotiiing,  and  tiie  like, — 
a  highly  improbable  eiqplanation  in 
view  of  the  other  facts  in  the  case. 
It  is  shown  by  the  testimony,  and  in 
fact  admitted  by  defendant,  that  about 
the  time  he  contracted  the  disease  he 
visited  houses  of  prostitution  in  Pen- 
dleton, and  f^at  he  was  not  an  infre- 
quent visitor  to  such  houses  in  Pen- 
dleton, Ontario,  and  other  points  on 
the  railroad  whenever  he  went  out  on 
the  road  in  business.  It  is  certainly 
much  more  reasonable,  under  these 
circumstances,  to  conclude  that  he 
contracted  the  disease  in  the  manner 
such  diseases  are  usually  contracted, 
than  to  accept  his  explanation." 

In  Baker  v.  Baker  (1900)  195  Pa. 
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407,  46  Atl.  96,  it  was  said:  "If  he 
had  such  a  disease  as  that  during 
the  continuance  of  the  marital  rela- 
tion, it  must  be  regarded,  in  the  ab- 
sence of  explanatory  proof,  as  evi- 
dence of  the  fact  of  illicit  connection 
with  other  women  than  his  wife,  there 
being  no  proof  in  the  case  that  she 
was  affected      that  disease." 

Where  adultery  is  made  out  by  the 
proof  that  a  spouse  has  contracted  a 
venereal  disease  since  the  marriage, 
it  is  not  necessary,  in  an  action  for  a 
divorce,  to  prove  when,,  where,  or 
with  whom  the  adulterous  intercourse 
was  had.  Clark  v.  Clark  (1867)  7 
Robt.  (N.  Y.)  276.  See  also  Macken- 
zie V.  Mackenzie  (1916)  114  L.  T.  N.  S. 
(Eng.)  564.  86  L.  J.  Prob.  N.  S.  151, 
32  Times  L.  B.  318,  wherein  a  hus- 
band, on  proof  that  the  wife  had  in- 
fected him  with  a  venereal  disease, 
was  allowed  to  proceed  witiiout  nam- 
ing a  corespondent 

In  Ferguson  v.  Ferguson  (1849)  8 
Sandf.  (N.  Y.)  807,  it  was  held  that 
the  fact  that  a  man  had  the  venereal 
disease  eighteen  months  after  mar-* 
riage  was  not  sufficient  to  make  a 
prima  facie  case  of  adultery.  The 
court  said :  "But  even  admitting  the 
correctness  of  the  inference,  from 
such  a  state  of  facts,  that  the  de- 
fendant had  the  venereal  disease,  still 
that  alone  does  not  prove  adultery. 
The  plaintiff,  therefore,  calls  upon  us 
to  draw  this  further  inference  that  the 
disease  was  contracted  by  means  of 
illicit  intercourse  after  marriage.  It 
was  an  essential  part  of  the  plaintiff's 
case  to  show  that  the  lUscharge  could 
not  have  existed  except  from  recent 
infection,  and  could  not  have  been  the 
result  of  immoralities  before  mar- 
riage. It  is  remarkable,  however, 
that  on  this  point,  so  essential  to  their 
saccess,  the  plaintiff's  counsel  did  not 
ask  a  single  question.  All  the  evi- 
dence on  this  part  of  the  case  was 
elicited  fay  the  defendants  counsel, 
and  it  is  entirely  at  variance  with  the 
inference  sought  by  the  plaintiff.  Dr. 
Wood  states  that  the  disease  may 
break  out  after  marriage,  without  any 
improper  intercourse — that  cold  and 
other  causes  may  reproduce  an  old 
stricture;  <ind  Dr.  Parker  says  that 


the  disease  may  give  no  trouble  for 
years,  and  then  break  out  again. 
Here,  then,  on  the  supposition  that 
the  appearances  indicated  the  exist- 
ence of  the  disease  charged  by  the 
plaintiff,  we  find  those  appearances 
equally  capable  of  two  interpreta- 
tions, so  far  as  the  time  of  its  contrac- 
tion is  concerned — one  entirely  con- 
sistent with  the  innocence  of  the  de- 
foidant,  and  the  other  involving  a  vio- 
lation of  the  most  solemn  obligations. 
It  is  impossible  for  any  man  to  say 
that  the  circumstance  of  the  disease 
being  found  within  eighteen  montiis 
after  marriage  leads,  'by  fair  infer- 
ence, to  the  necessary  conclusion'  that 
it  was  contracted  since,  and  not  prior 
to,  the  marriage." 

In  Mounts  v.  Mounts  (1862)  15 
N.  J.  Eq.  162.  82  Am.  Dec.  276,  the 
fact  that  six  months  after  marriage 
the  husband  was  found  to  have  a  ve- 
nereal disease  was  held  to  be  insuffi- 
cient, standing  alone,  to  warrant  an 
inference  of  adultery  as  against  his 
denial.  The  court  adverted  to  the 
fact  that  the  wife  had  been  previously 
married,  and  Uiat  there  was  no  clear 
showing  that  she  was  free  from  dis- 
ease. 

In  Mack  v.  Handy  (1887)  89  La. 
Ann.  491,  2  So.  181,  it  was  held  that 
the  possession  by  the  husband  of  mix- 
tures which  were  taken  by  druggists 
and  physicians  to  be  a  remedy  in  use 
for  some  venereal  disease  was  held  to 
be  circumstantial  proof  of  adultery, 
but  not  sufflcirait  to  make  out  a  case 
against  him. 

The  fact  that  one  spouse  is  found 
to  be  affiicted  with  a  venereal  disease 
is  not  sufficient  to  show  that  the  dis- 
ease was  communicated  by  the  other 
spouse,  and  thereby  raise  an  inference 
of  adultery  against  the  latter.  See 
infra,  VI. 

IF.  Venereal  dUease  as  tmvetemee  •r 

'  It  has  been  held  that  the  fact  that 
the  woman  was,  at  the  time  of  her 

marriage,  afflicted  with  chronic  syphi- 
lis, is  ground  for  annulment  of  the 
marriage,  under  a  statute  permitting 
annulment  where  either  par^  is  "phys- 
ically incapable  of  entering  into  the 
marriage  state."    Ryder  v.  Ryder 
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(1892)  66  Vt  158,  44  Am.  St.  Rep.  833, 
28  Atl.  1029,  wherein  the  court  said: 
"In  the  case  at  bar  the  petitionee's 
organs  of  generation,  at  the  time  of 
marriage,  were  in  an  incurably  dis- 
eased condition,  which,  while  it  did 
not  physically  render  her  incapable  of 
copulation  or  of  bringing  into  life  a 
child  a  mass  of  syphilitic  sores,  as 
good  as  dead  when  horn,  yet  did  ren- 
der copulation  and  procreation  on  the 
part  of  the  petitioner  impracticable, 
because  the  act  endangered  both  his 
health  and  life.  The  facts  found 
bring  the  case  within  the  reason  and 
essence,  if  not  the  exact  language,  of 
the  rule." 

In  Kentucky,  by  the  express  terms 
of  a  statute,  the  existence  in  either 
spouse,  at  ^e  time  of  the  marriage, 
of  a  'loathsome  disease,"  is  ground  for 
a  divorce.  It  has  been  held  that 
gonorrhea  is  such  a  disease.  Bough- 
ner  v,  Boughner  (1897)  19  Ky.  L.  Rep. 
504,  41  S.  W.  26.  See  also  Young  v. 
Young  (1891)  12  Ky.  L.  Rep.  886,  15 
S.  W.  780.  The  fact  that  the  husband 
believed  at  the  time  of  the  marriage 
that  he  was  well  does  not  prevent  a 
divorce  on  this  ground.  Hooe  v.  Hooe 
(1906)  122  Ky.  590,  5  L.R.A.(N.S.) 
729,  92  S.  W.  817,  13  Ann.  Cas.  214. 

T.  Coneealmen*  of  vsnereal  dfoea«e  a» 
teaua. 

If  a  person  entering  into  a  marriage 
conceals  the  fact  that  he  or  she  is 
afflicted  with  a  deep-seated  and  chron- 
ic venereal  disease,  it  is  ordinarily 
deemed  to  be  such  a  fraud  as  will 
warrant  the  annulment  of  the  mar- 
riage. Crane  v.  Crane  (1901)  62  N. 
J.  Eq.  21,  49  Atl.  734;  Svenson  v. 
Svenson  (1904)  178  N.  T.  54,  70  N.  E. 
120;  Meyer  v.  Meyer  (1875)  49  How. 
Pr.  (N.  Y.)  311;  Anonymous  (1897) 
21  Misc.  765,  49  N.  Y.  Supp.  331; 
Anonymous  (1901)  S4  Misc.  109,  69 
N.  Y.  Supp.  547;  Ryder  v.  Ryder 
(1892)  66  Vt.  158,  44  Am.  St.  Rep.  838, 

28  Atl.  1029;  C  v.  C  <re. 

ported  herewith)  ante,  1013. 

In  Anonymous  (1901)  84  Misc.  109, 
69  N.  Y.  Supp.  647,  in  ordering  a 
physical  examination  of  the  defendant, 
the  court  said:  "Where  a  person,  to 
his  knowledge  afflicted  with  a  most 
grievous  venereal  disease,  contagions 


in  a  very  high  degree,  and  which,  even 
under  the  most  favorable  circuid* 
stances,  requires  years  before  it  jrields 
to  treatonent,  and  may  even  then  for 
a  long  time  still  lurk  in  the  system, 
a  source  of  hidden  danger,  marries  an 
innocent '  girl,  under  representations 
that  his  health  is  sound,  threatens  her 
with  infection,  and  their  offspring 
with  hereditary  disease,  a  case  is  pre* 
sented  for  state  interference  and  ju- 
dicial annulment." 

In  Meyer  v.  Meyer  (1876)  49  How. 
Pr.  (N.  Y.)-  811,  a  referee  reported 
in  favor  of  the  annulment  of  a  mar- 
riage on  proof  that  a  woman  had  been 
for  years  afflicted  with  vaginal  and 
uterine  leucorrhea,  and  had  married 
without  disclosing  her  condition.  . 

In  Crane  v.  Crane  (N.  J.)  supra,  it 
was  held  that  where  a  man  had  been 
treated  for  syphilis  under  such  cir- 
cumstances that  he  must  have  known 
the  nature  of  the  disease,  and  in  re- 
sponse to  a  direct  charge  of  having 
the  disease  stated  to  the  woman  he 
was  about  to  marry  that  he  was  free 
therefrom,  there  was  such  fraud  as  tc 
warrant  a  decree  of  annulment. 

In  Anonymous  (1897)  21  Misc.  765, 
49  N.  Y.  Supp.  331,  it  appeared  that 
a  man  told  the  woman  whom  he  was 
about  to  marry  that  he  was  in  good 
health.    He  had  a  chronic  and  con- 
tagious venereal  disease,  and  commu- 
nicated the  same  to  her.  It  was  held 
that  the  marriage  should  be  annulled. 
The  court  said:   "'Although  the  dis-- 
ease  fraudulenUy  conceded  in  the: 
case  at  bar  was  of  a  less  virulent, 
character,   and   one  that,  perhaps,, 
would  be  more  correctly  described  aa- 
local,  rather  than  as  constitutional,., 
the  principle  seems  to  be  the  same;, 
and  this  decision  would  be  binding 
upon,  me  even  if  it  were  in  conflict 
with  my  own  views.   The  issues  are,, 
consequently,  decided  in  favor  of  the 
plaintiff,  and  a  report  herewith  sub- 
mitted recommen<fing  the  annulment 
of  the  marriage." 

In  Ryder  v.  Ryder  (1892)  66  Vt  158, 
44  Am.  St  Rep.'  883,  28  Atl.  1029.  a 
marriage  was  annulled  for  the  fraud  - 
of  the  woman  in  concealing  from  her 
prospective  husband  the  fact  that  she  - 
was  afflicted  with  syphilis,  the  court 
saying:    "If  it  were  found  that  ahe  ■ 
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was  fully  aware  of  her  condition,  she 
would  have  been  guilty  of  a  fraudu- 
lent concealment  in  not  disclosing  it 
to  the  petitioner.  It  would  be  an  es- 
sential f  act.  entirely  within  her  knowl- 
edge, not  within  his,  nor  open  to  his 
observation  nor  to  his  inquiry  upon 
any  reasonable  principles  which  do, 
or  should,  prevail  in  conducting  the 
negotiations  which  lead  up  to  enteiv 
ing  into  the  contract  of  marriage.  It 
would  be  both  indelicate  and  offensive 
to  enter  upon  such  inquiries.  In  such 
a  case,  if  she  did  not  care  to  disclose 
her  condition  she  should  have  declined 
his  advances." 

In  Svenson  v,  Svenson  (1904)  178 
N.  Y.  54,  70  N.  E.  120,  it  was  held  that 
concealment  of  a  venereal  disease  ex- 
isting at  the  time  of  the  marriage  was 
ground  for  annulment,  it  appearing 
that  the  marriage  had  not  been  con- 
summated; and  the  fact  that  at  the 
time  the  defendant  had  practically 
recovered  was  held  not  io  be  ground 
for  denying  relief.  The  court  said: 
"What  a  practical  recovery  from  such 
a  disease  may  import,  where  it  has 
existed  for  more  than  two  years,  with 
ttie  danger  of  its  return  and  ultimate 
transmission,  it  is  difficult  if  not  im- 
possible to  determine.  But  it  is  cer^ 
tain,  at  least,  that  at  the  time  of  tiie 
marriage  the  defendant  was  incapa- 
ble of  meeting  the  obligations  and 
pertorming  the  functions  of  the  mar- 
ital relation,  and  was  morally  and 
physically  unfit  to  become  or  continue 
to  be  the  husband  of  a  pure  and  inno- 
cent girl.  When  he  concealed  that 
condition  from  her  and  still  induced 
her  to  marry  him  in  ignorance  there- 
of, he  was  guil^  of  a  base  and  un- 
mitigated fraud  as  to  a  matter  essen- 
tial to  the  relation  into  which  they 
contracted  to  enter.  Obviously  the 
principle  that  refuses  relief  in  cases 
of  ordinary  ill  health  after  the  mar- 
riage contract  has  been  actually  con- 
summated has  no  application  to  a  case 
like  tiiia,  where  there  has  been  no 
consummation,  and  the  disease  is  one 
involving  disgrace  in  its  contraction 
and  presence,  contagion  in  marital 
association,  and  includes  danger  of 
transmission  and  h^edity  that  even 
science  cannot  fathom  or  certainly 


define.  The  suppression  of  the  pres- 
ence of  a  disease  including  such  dire 
and  disastrous  possibilities,  directly 
i^ecting  the  marital  relation,  consti- 
tutes a  fraud  which  clearly  entitled 
the  innocent  party  to  a  decree  annul- 
ling the  marriage  contract,  particular- 
ly when  it  has  not  been  consum- 
mated." 

In  Jordan  v.  Missouri  &  K.  Teleph. 
Co.  (1909)  136  Mo.  App.  192,  116  S. 
W.  482,  it  was  held  that  the  fact  that 
a  man  entered  into  a  marriage  con- 
cealing the  fact  that  he  was  afflicted 
with  a  venereal  disease,  rendered  the 
marriage  voidable,  but  not  void,  and 
that  a  second  marriage  by  the  wife 
before  entry  of  a  final  decree  of  nullity 
was  void. 

In  several  instances  annulment  has 
been  granted  of  marriages  which  had 
been  consummated,  without  reference 
to  that  fact  Meyer  v.  Meyer  (1875) 
49  How.  Pr.  (N.  Y.)  811;  Anonymous 

(1897)  21  Misc.  765,  49  N.  Y.  Supp. 
331;  Ryder  v.  Ryder  (1892)  66  Vt. 
158,  49  Am.  St.  Rep.  833,  28  Atl.  1029. 
In  a  few  cases,  however,  the  question 
has  been  raised,  what  constitutes  such 
a  confirmation  of  a  marriage  as  to 
prevent  an  umulment  for  fraud  in 
concealing  the  existence  of  a  venial 
disease.  The  Massachusetts  rule 
seems  to  be  that  an  annulment  can- 
not be  had  if  the  marriage  was  con- 
summated.  Thus,  in  Smith  v.  Smith 

(1898)  171  Mass.  404,  41  L.R.A.  800, 
68  Am.  St.  Rep.  440,  60  N.  E.  933,  it 
was  hdd  that  the  concealment  by  a; 
man  of  the  fact  that,  at  the  time  of 
the  marriage,  he  was  constitutionally' 
afflicted  with  syphilis,  was  such  a' 
fraud  as  to  warrant  the  annulment  of 
a  marriage  which  had  not  been  con- 
summated. 

But  in  Vondal  v.  Vondal  (1900)  17B 
Haas.  388.  78  Am.  St.  Rep.  5(^  5^ 
N.  E.  586,  it  was  held  that  similar 
facts  did  not  justify  tiie  annulment 
of  a  consummated  marriage.  It  is 
to  be  noted,  however,  that  in  Smith 
SmUh  (Hasa)  supra,  it  appeared 
that  the  disease  was  incurable,  while 
in  Vondal  v.  Vondal  (Haas.)  supra, 
the  court  adverted  to  l^e  fact  tiiat  it 
did  not  appear  that  the  disease  was 
not  susceptible  of  cure.   In  Svenson 
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V.  Svenson  (1904)  178  N.  Y.  54,  70  N, 
E.  120,  the  fact  that  the  marriage  had 
not  been  consummated  was  held  to 
permit  an  annulment,  though  the  de- 
fendant had  practically  recovered  at 
the  time  of  the  trial.  The  court  said: 
"It  is  evident  l^at,  the  marriage  not 
having  been  consummated,  the  usual 
considerations  of  public  policy  which 
apply  to  a  case  where  the  relation 
has,  by  consummation  of  the  marriage, 
ripened  into  a  public  status,  do  not 
exist  here.  There  was  between  these 
parties  little  more  than  a  contract  to 
marry,  and  we  are  aware  of  no  prin- 
ciple of  public  policy  which  would  be 
subverted  by  annulling  this  marriage, 
or  which  requires  us  to  compel  the 
plaintiff  to  consummate  the  marriage 
and  give  herself  up  as  a  sacrifice  to 
the  possibilities  involved  in  such  a 

course."  In  the  reported  case  (C  

V.  C  ,  ante,  1013)  the  court  laid 

down  what  would  appear  to  be  the  true 
rule,  that  consununation  of  the  mar^ 
riage  in  ignorance  of  the  fraud  will 
not  prevent  an  annulment,  but  contin- 
uation of  cohabitation  after  knowledge 
thereof  will.  In  that  case  it  was  said : 
"A  second  question  arising  upon  the 
facts  found  is  whether  the  defendant, 
by  his  conduct,  confirmed  the  marriage. 
The  trial  court  found  he  did  not^  and 
after  a  careful  consideration  of  all 
the  evidence  we  cannot  say  the  finding 
is  erroneous.  It  is  undisputed  that 
after  the  first  three  or  four  days  sub- 
sequent to  the  marriage,  and  as  soon 
as  defendant  discovered  his  infection, 
no  sexual  intercourse  took  place  be- 
tween them.  He  frequently  after  that 
told  her  they  must  separate,  and  that 
he  would  not  resume  the  full  marital 
relation.  His  permitting  her  to  re- 
main in  the  same  household  for  the 
length  of  time  she  did,  under  the  cir- 
cumstances disclosed  by  the  evidence, 
and  in  view  of  the  ignorance  and 
slow-mindedness  of  the  defendant, 
cannot  be  held  a  confirmation  of  the 
marriage.  He  disaffirmed  an  essential 
part  of  the  marriage  relation  as  soon 
*  as  he  discovered  the  fraud,  and  con- 
tinuously and  consistently  persisted 
therein." 

In  Koefaler  v.  Koebler  (1919)  — 
Arfc.  — ,  209  S.  W.  283,  the  court  said 


that  there  was  a  conflict  upon  the 
question  whether  concealment  by  the 
wife  of  the  fact  that  she  is  afflicted 
with  a  vene»al  disease  is  ground  for 
annulment  of  the  marriage;  but  that 
it  was  not  necessary  to  decide  the 
point,  for  the  reason  that  the  husband 
waived  the  right  by  continuing  to  live 
with  her  for  more  than  a  year  after 
learning  that  she  was  being  treated 
for  syphilis. 

VI.  Evidenee  of  extatence  or  eommunt- 
cation  of  venereal  disease. 

The  mere  *fact  that  one  spouse  is 
found  to  have  a  venereal  disease 
raises  no  presumption  that  it  was 
communicated  to  him  or  her  by  the 
other  spouse.  Holmes  v.  Holmes 
(1919)  —  Iowa,  — ,  —  A.L.R.  — ,  170 
N.  W.  793;  Holthoefer  v.  Holthoefer 
(1882)  47  Mich.  260,  11  N.  W.  150; 
Homburger  v.  Homburger  (1873)  46 
How.  Pr.  (N.  Y.)  346;  Moore  v.  Moore 
(1912)  135  N.  Y.  Supp.  425;  Collett  v. 
Collett  (1838)  1  Curt.  Eccl.  Rep. 
(Eng.)  678;  Morphett  v.  Morphett 
(1869)  L.  R.  1  Prob.  &  Div.  (Eng.) 
702,  88  L.  J.  Prob.  N.  S.  23,  19  L.  T. 
N.  S.  801,  17  Week.  Rep.  471. 

This  rule  is  based  on  the  ground 
stated  in  Collett  v.  Collett  (1838)  1 
Curt.  Eccl.  Rep.  (Eng.)  678,  supra, 
that  the  existence  of  such  disease  in 
the  wife  "is  consistent  (1)  with  the 
adultery  of  the  husband;  (2)  with  her 
own  adultery;  and  (S)  with  acciden- 
tel  communication  of  it." 

Thus,  in  Holthoefer  v.  Holthoefer 
(1882)  47  Mkh.  260,  11  N.  W.  160. 
it  was  held  that  the  mere  fact  that 
a  wife  was  found  to  be  afliicted  with 
a  venereal  disease  was  not  sufficient 
te  warrant  a  finding  that  it  was  com- 
municated to  her  by  her  husband,  th« 
court  saying:  "If  it  were  impossible 
that  a  virtuous  wife  should  contract 
such  a  disease  otherwise  than  from 
the  husband,  pei*haps  the  fact  already 
Bteted  should,  under  the  circuna- 
stances,  be  sufiicient  proof  of  his  guilt. 
But  it  is  conceded  that  the  wife  may 
innocently  acquire  the  disease  in  other 
ways,  and  the  wife's  case  may,  there- 
fore, require  to  be  supported  by  n^a- 
tite  evidence  that  she  has  not  In  any 
manner  been  reposed." 

Proof  that  a  spouse  became  infected 


Digitized  by 


Google 


ANNO.— VENEBEAL  DISEASE— DIVORCE—ANNULMENT.  1026 


with  a  vmereal  disease  and  that  the 

other  spouse  previously  had  that  dis- 
ease is,  however,  sufficient  to  raise  an 
inference  of  communication  of  the 
disease.  Thus,  in  Carbajal  v.  Fernan- 
dez (1912)  130  La.  812,  58  So.  681, 
proof  that  the  husband  was  afflicted 
with  venereal  disease  before  the  mar- 
riage, and  that  the  wife,  after  the 
marriage,  showed  ssrmptoms  of  the 
same  disease,  was  held  to  be  sufficient 
to  warrant  a  finding  that  he  communi- 
cated the  disease  to  her. 

In  Darling  v.  Darling  (1914)  181  Mo. 
App.  211,  167  S.  W.  1166,  it  appeared 
that  the  wife  became  afflicted  with 
gonorrhea.  In  a  divorce  suit  against 
the  husband  by  a  former  wife  he  was 
charged  wltti  having  gonorrhea,  and 
did  not  deny  it.  He  had  an  operation 
for  a  swelling  in  the  groin.  The  phy- 
sicians "testified  that  they  discovered 
no  signs  of  gonorrhea  or  syphilis, 
though  they  admitted  that  his  condi- 
tion indicated  tuberculosis,  gonorrhea, 
or  syphilis."  Affirming  the  grant  of 
a  divorce,  the  court  said:  "It  is 
agreed  that  plaintiff  was  afflicted  with 
the  disease,  and  we  think  the  sugges* 
tion  that  she  must  have  caught  it 
from  some  innocent  source,  not  con- 
nected witit  defendant,  is  not  reason- 
able." 

The  sufficiency  of  the  proof  of  the 
existence  of  a  venereal  disease, 
whether  it  is  shown  to  raise  a  pre- 
sumption of  adultery,  or  as  a  step  in 
the  proof  of  its  communication  to  the 
other  spouse,  is,  of  course,  a  question 
of  fact,  and  each  case  must  be  deter- 
mined on  its  own  circumstances.  Sea 
the  cases  following. 

Testimony  by  a  wife  to  admissions 
of  the  husband  that  he  had  a  venereal 
disease  has  been  held  not  to  be  of 
itself  sufficient.  Donohue  v.  Donohue 
(1917)  180  App.  Div.  561,  167  N.  Y. 
Supp.  715. 

In  Simon  v.  Simon  (1907)  84  Pa. 
Super.  Ct.  182.  a  charge  of  cruelty  in 
communicating  a  venereal  disease  to 
a  wife  was  held  not  to  be  sustained 
by  her  uncorroborated  testimony, 
which  was  said  to  be  "based  rather 
upon  suspicion  and  inference  than 
upon  fact." 

In  Glenn  v.  Glenn  (1901)  87  Mo. 
5  A.L.R.— 65. 


App.  377,  an  action  for  a  divorce  for 
cruelty  in  communicating  gonorrhea 
to  a  wife,  three  physicians  testified 
that  she  did  not  have  the  disease.  A 
bacteriologist  testified  irom  a  micro- 
scopic test  that  she  did.  A  finding 
that  she  did  not  have  the  disease  was 
sustained. 

In  Ferguson  v.  Ferguson  (1846)  1 
Barb.  Ch.  (N.  Y.)  604,  it  was  held  that 
stains  on  the  linen  of  the  husband 
were  insufficient  to  warrant  a  finding 
of  the  existence  of  a  venereal  disease. 
The  court  said:  "Nor  was  there  a 
particle  of  evidence  to  justify  a  sus- 
picion of  an  improper  intercourse  with 
any  person,  except  the  suspicion  aris- 
ing from  the  stains  upon  the  defend- 
ant's linen.  Even  if  it  were  conclu- 
sively proved  that  these  stains  pro- 
ceeded from  the  part  of  the  defendant's 
person  which  their  situation  upon  his 
body  linen  seemed  to  indicate,  it  would 
not  be  sufficient  of  itself,  uncorrobor- 
ated by  other  circumstances,  to  au- 
thorize the  jury  to  presume  that  they 
had  been  produced  by  an  adulterous 
intercourse.  Doctor  Male  is  of  the 
opinion  that  an  honest  and  virtuous 
female,  affected  by  the  fiuor  albus,  or 
leucorrhea,  may  communicate  a  dis- 
ease to  her  husband  that  will  produce 
a  gonorrheal  discharge  resembling 
in  appearance  that  of  syphilitic  origin. 
Indeed,  if  medical  writers  are  right 
in  supposing  that  the  gonorrhea  im- 
pura  itself  is  produced  by  the  inflam- 
mation of  the  cellular  tissue  of  the 
mucous  membrane  of  the  vagina,  or 
of  the  urethra,  causing  a  discharge  of 
purulent  matter  therefrom,  it  is  evi- 
dent that  strictures  and  other  irrita- 
tions of  the  urethra  may  produce  a 
purulent  discharge,  resembling  the 
disease  which  arises  from  impure  and 
guilty  intercourse."  On  a  second  trial 
of  the  same  case,  after  a  transfer 
thereof  to  the  superior  court  it  was 
again  held  that  tiie  proof  of  the  ex- 
istence of  venereal  disease  was  insuffi- 
cient, the  evidence  adduced  on  that 
trial  not  being  stated.  (1849)  3  Sandf. 
(N.  Y.)  307. 

In  James  v.  James  (1890)  29  Neb. 
533,  45  N.  W.  777,  wherein  it  wa» 
sought  to  prove  adultery  of  a  husband,' 
evidence  Uiat  he  was  treated  for  a  dia-| 
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eaae  of  the  sexual  organs,  the  nature 
of  which  was  not  shown,  and  that  an 
inexperienced  physician  testified  to 
finding  germs  of  gonorrhea  on  a  shirt 
taken  from  the  husband's  house,  but 
not  shown  to  have  been  worn  by  him, 
was  held  to  be  insufficient. 

In  Mack  v.  Handy  (1887)  39  La. 
Ann.  491,  2  So.  181,  it  was  held  that 
the  possession  by  a  husband  of  medi- 
cine which  was  taken  by  druggists 
and  physicians  to  be  a  remedy  for  ven- 
ereal disease  was  not  sufficient  to 
make  out  a  case  against  'him,  the 
court  saying:  "There  is  a  possibility 
that  it  may  have  been  prepared  and  in 
use  for  a  different  purpose  or  disease." 
The  court  in  that  case  also  referred  to 
the  fact  that  the  wife  was  not  infect- 
ed, and  that  the  children  of  the  mar- 
riage were  healthy,  as  tending  to  neg- 
ative the  existence  of  venereal  dis- 
ease in  the  husband. 

In  Boughner  v.  Boughner  (1897)  19 
Ky.  L.  Rep.  604,  41  S.  W.  26,  a  physi- 
cian testified  tiiat  the  husband  was 
afflicted  with  gonorrhea.  On  behalf  of 
the  husband  several  physicians  testi- 
fied without  a  microscopic  examina- 
tion it  is  impossible  to  distinguish 
■with  certainty  between  gonorrhea  and 
arethriUs,  a  disease  which  might  be 
contracted  from  the  wife  if  her  health 
was  poor  or  her  vaginal  secretions 
acrid.  The  court  reversed  a  finding 
that  the  husband  had  gonorrhea. 

In  N.  V.  N.  (1862)  9  Jur.  N.  S. 
(Eng.)  1208,  the  evidence  was  held 
to  be  insufficient  to  establish  the  ex- 
istence and  communication  of  a  ven- 
ereal disease,  the  court  stating  the 
proof  and  its  conclusion  thereon  as 
follows:  "A  medical  man  who  was 
consulted  about  a  week  after  the  sep- 
aration deposed  that  he  then  exam- 
ined the  petitioner  and  found  k^T 
laboring  under  gonorrhea  in  a  viru- 
lent form,  and  that  she  must  have  had 
it  some  time;  that  she  was  suffering 
much  pain,  and  that  such  pain  was 
generally  experienced  in  ten  or  twelve 
days  after  the  disease  showed  itself. 
The  petitioner,  when  «camined  as  a 
witness,  deposed  that  she  never  had 
sexual  intercourse  with  anyone  but 
her  husband;  she  did  not  state  when 
she  first  had  any  of  the  syn^ttoms  ob- 


served by  the  medical  man,  nor  was 
the  existence  of  such  symptoms  as- 
signed as  a  reason  for  refusing  far- 
ther cohabitation  with  her  husband. 
The  only  corroborative  evidence  given 
by  the  petitioner  was  that  she  had 
seen  him  use  a  syringe  with  powdered 
alum  and  water,  or  water  alone.  The 
laundress  employed  to  wash  for 
the  family  deposed  that  in  May  or  the 
beginning  of  June  she  observed  marks 
on  the  linen  of  the  respondent,  which 
might  be  supposed  to  indicate  that  he 
was  suffering  from  gonorrhea  in  a  vir- 
ulent stage,  and  that  she  soon  after- 
wards noticed  similar  marks  on  the 
linen  of  the  petitioner.  Now  they  did 
not  separate  until  September,  nor  was 
any  assertion  made  that  connubial  in- 
tercourse did  not  continually  take 
place  between  them  unUl  thst  time, 
which  is  utterly  inconsistent  with  the 
supposition  that  both  were,  during 
that  period,  viz.,  from  June  to  Septem- 
ber, aftected  by  disease.  The  re- 
spondent was  never  subjected  to  medi- 
cal examination,  and  he  positively  de- 
nied tiie  existence  of  such  disease.  Tt 
was  not  made  the  subject  of  complaint 
during  the  long  interview  witk  Mr. 
Parker,  and  when  Mr.  Kingsford  at- 
tended her  before  the  separation  noth- 
ing was  said  that  intimated  to  him 
the  ^stance  of  any  such  cause  for 
her  illness.  Upon  ^is  evidence  I  can- 
not feel  satisfied  that  the  disease 
ever  existed,  and,  therefore,  I  cannot 
find  the  respondoit  guilty  of  this  act 
of  cruelty." 

In  Auld  V.  Auld  (1891)  16  N.  Y. 
Supp.  803,  the  husband  admitted 
that  he  had  blood  poisoning.  A  phy- 
sician testified  that  this  might  arise 
from  other  causes  than  venereal  dis- 
ease, and  that,  after  an  examination 
of  the  husband,  "he  was  unwilling  to 
swear"  that  he  had  ever  been  so  af- 
flicted. It  was  held  that  the  proof 
of  disease  was  insufficient. 

In  Wilson  v.  Wilson  (1911)  97  Ark. 
643, 134  S.  W.  963,  it  was  charged  that 
a  wife  had  gonorrhea.  The  husband 
testified  to  admisssions  by  her,  and 
there  was  evidence  of  the  taking  of 
medicine  by  her.  As  against  this 
showing,  physicians  testified  that  they 
found  no  trace  of  the  disease,  and  it 
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appeared  that  the  husband  continued 
to  cohabit  with  her  after  the  alleged 
admissions.  It  was  held  that  a  find- 
ing that  she  did  not  have  the  disease 
was  sustained  by  the  evidence. 

The  refusal  of  a  physician  to  testi- 
fy as  to  whether  a  patient  had  a  ven- 
ereal disease  raises  no  presumption 
against  the  patient.  Ibid. 

But  in  Young  v.  Young  (1891)  12 
Ky.  L.  Rep.  886,  15  S.  W.  780,  a  finding 
of  the  existence  of  a  venereal  disease 
was  sustained  on  proof  that  the  hus- 
band's physician  gave  him  medicines 
ordinarily  nsed  for  such  a  disease,  and 
declined  to  answer  as  to  whether  he 
was  so  afflicted  on  the  ground  that 
"to  answer  the  question  in  the  affirm- 
ative" would  be  unethical. 

VII.  CondofiaM«n. 

Continuation  of  cohabitation  by  a 
spouse  with  knowledge  that  he  or  she 
has  been  infected  with  a  venerea!  dis- 
ease by  the  other  is  such  a  condona- 
tion as  will  prevent  a  divorce  for 
crueify  in  communicating  the  disease. 
Auld  V.  Auld  (1891)  16  N.  Y.  Supp. 
SOS;  Rehart  v.  Rehart  (1891)  —  Or. 
— k  25  Pac  775;  N.  t.  N.  (1862)  9  Jur. 
N.  S.  (Bag,)  1203,  S  Swabey  &  T.  234^ 
9  L.  T.  N.  S.  265. 

In  Koehler  v.  Koehler  (1919)  — 
Ark.  — ,  209  S.  W.  283,  it  was  held  that 
the  husband  had  waived  the  fraud  of 
the  wife  in  concealing  the  fact  that 
she  was  suffering  from  a  venereal  dis- 
ease at  the  time  of  the  marriage  by 
continuing  to  live  with  her  for  a  year 
after  learning  the  fact. 

Continuing  to  cohabit  with  the  hus- 
band after  knowledge  that  he  has  a 
venereal  disease  deed  not  condone 
adultery,  where  the  husband  tells  the 
wife  that  it  was  innocently  acquired 
and  she  believes  the  statement.  An- 
dros  V.  Andros  (1905)  1  Cat  App. 
309,  82  Pac.  90;  Wilkins  v.  Wilkins 
(1904)  —  N.  J.  Eq.  — ,  58  Atl.  821; 
Laycock  v.  Laycock  (1908)  52  Or. 
610,  98  Pac.  487. 

In  Wilson  v.  Wilson  (1888)  16  R.  L 
122,  13  Atl.  102,  it  was  held  that  no 
condonation  resulted  from  continued 
cohabitation,  the  court  saying:  "Her 
husband  had  syphilis,  but  neverthe- 
Icoa  continued  to  cohabit  with  her,  the 


consequence  being  that  she  had  a 
syphilitic  sore  throat.  He  told  her  the 
name  of  the  trouble,  but,  to  exculpate 
himself,  ascribed  it  to  a  false  cause, 
namely,  drinking  from  a  cup  which 
had  been  used  by  a  person  infected, 
and  did  not  restrain  himself.  It  is 
difficult  to  imagine  a  worse  or  more 
insidious  form  of  cruelty.  The  peti- 
tioner testifies  that  she  did  not  know 
the  nature  of  the  disease,  notwith- 
standing he  had  named  it,  and  though 
there  were  things  which  might  have 
opened  her  eyes,  we  are  inclined  to 
believe  that  it  was  not  until  the  physi- 
cians, summoned  at  our  request,  had 
given  their  testimony  that  she  fully 
realized  to  what  a  shameful  and  dan- 
gerous disorder  he  had  exposed  her. 
It  is  not  to  be  supposed  that  a  lady 
bred  up  in  family  seclusion  has  the 
same  understanding  of  such  matters 
as  the  average  man.  The  respondent 
evidentiy  did  not  think  the  petitioner 
had  it  'In  a  case  of  this  kind,'  it  has 
been  said,  *the  court  ought  to  see  its 
way  very  clearly  to  the  fact  of  con- 
donation before  it  cornea  to  that  con- 
clusion.' Ellis  V.  Ellis  &  Smith  (1865) 
4  Swabey  &  T.  (Eng.)  157,  34  L.  J. 
Prob.  N.  S.  100,  11  Jur.  N.  S.  610,  13 
L.  T.  N.  S.  211,  13  Week.  Rep.  964. 
When  the  defense  is  condonation,  it  is 
for  the  respondent  to  prove  it;  and  of 
course,  if  the  petitioner  did  not  know 
what  the  offense  was,  she  cannot  be 
held  to  have  condoned  it;  and  we  may 
add  that  it  is  easier  to  believe  that 
she  did  not  know,  because  it  is  so  diffi- 
cult to  believe  that  if  she  had  known 
she  either  would  or  could  have  con- 
doned it." 

In  Williams  v.  Williams  (1898)  77 
111.  App.  229,  it  was  held  as  a  matter 
of  fact  that  there  was  no  condonation, 
it  appearing  that  tine  continued  co- 
habitation after  knowledge  of  the  ex- 
istence of  the  disease  was  under  du- 
ress. 

In  Muir  v.  Muir  (1909)  133  Ky.  125, 
4  L.R.A.(N.S.)  909,  92  S.  W.  314,  in 
holding  that  continued  cohabitation 
did  not  condone  the  offense,  the  court 
said:  "Appellant  contends  that  the 
offense  of  his  disease  was  condoned 
by  appellee's  voluntarily  cohabiting 
with  him  after  she  had  knowledge  of 
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his  condition.  The  statute  allows  co- 
habitation to  operate  as  a  eondonement 
of  lewdness  or  adultezy.  §  2120.  But 
the  offense  is  aggravated,  it  seems  to 
us,  for  a  diseased  spouse  to  inoculate 
the  other  with  a  dreadful  venereal  ail- 
ment, possibly  curable,  possibly  not, 
and  then  claim  a  eondonement  because 
further  cohabitation  was  indulged 
after  that  fact." 

Muir  T.  Muir  (Ky.)  supra,  was  fol- 
lowed in  Hooe  t.  Hooe  (1906)  122  Ky. 
690,  6  LJl.A.(N.S.)  729,  92  S.  W.  817, 
18  Ann.  Cas.  214. 

Though  the  communication  of  a 
venereal  disease  to  the  wife  has  been 


condoned  so  as  not  to  be  of  itself 
ground  for  a  divorce,  it  may  b«  con- 
sidered as  a  part  of  the  marital  his- 
tory in  passing  on  an  action  for  a 
divorce  for  subsequent  acts  of  a  dif- 
ferent nature.  Abbott  v.  Abbott 
(1918)  —  Mich.  — ,  168  N.  W.  950. 

In  the  reported  case  C3   v. 

G  ,  ante,  1013)  an  action  for  an- 
nulment of  marriage,  it  was  held  that 
where  the  disease  is  incurable  the 
wrong  is  a  continuing  one,  and  tbere 
can  be  no  condonation.  See,  to  the 
same  effect,  Ryder  v.  Ryder  (1893)  66 
Vt.  168,  44  Am.  St.  Rep.  833,  28  Atl. 
1029.  W.  A.  S. 


NORFOLK  &  WESTERN  RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

.    HARRIET  P.  BIRCHETT. 
VnUed  Statea  Ctrauit  Court  of  AppeaXa,  Fourth  drcuU  —  JtUy  IS,  191S, 

(262  Fed.  612.) 

Evidence  —  res  ipsa  loquitur  —  fall  of  passenger. 

Negligence  of  a  railroad  company  is  not  established,  under  the  doctrine 
res  ipsa  loquitur,  by  the  fall  of  a  passenger  from  a  (^ir  in  which  she  is 
seated  in  the  dressing  room  of  a  sleeping  car,  and  her  statement  that  she 
train  gave  a  terrific  lurch,  if  the  fact  of  the  lurch  it  contradicted  by  other 
evidence  in  the  case. 

[5ee  note  on  the  qtiestion  beginning  on  page  1034.] 


Eeror  to  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Virginia  (McDowell,  District  Judge)  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence.  Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Argued  before  Knapp  and  Woods,  phia  &  R.  R.  Co.  148  Pa.  180, 15  L.R.A. 
Circuit  Judges,  and  Smith,  District  4!  6,  23  Atl.  989,  10  Am.  Neg.  Cas.  173; 
Judge.  Herstine  v.  Lehigh  Valley  R.  Co.  151 

Messrs.  F.  Markoe  Rivinus,  F.  S,  Pa.  244,  25  Atl.  104;  Nelson  v.  Lehigh 
Kirfcpatrick,  William  Hodges  Mann,  Valley  R.  Co.  25  App.  Div.  585.  50  N. 
Theodore  W.  Reath,  and  Joseph  I.  Y.  Supp.  63,  4  Am.  Neg.  Rep.  523,  165 
Doran,  for  plaintiff  in  error:  ,       N.  Y.  635,  59  N.  E.  1127;  Denver  &  R. 

Plaintiff's  fall  created  no  presum'p-  G.  R,  Co.  v.  Fotheringham,  17  Colo, 
tion  of  negligence  on  the  part  of  the  App.  410,  68  Pac.  973;  Iirvine  v.  Dela- 
railway.  ware,  L.  &  W.  R.  Co.  106  C.  C.  A.  60O, 

Sweeney  v.  Erving.  228  U.  S.  233,  57  184  Fed.  664;  Chesapeake  &  O.  R.  Co. 
L.  ed.  815,  S3  Sup.  Ct.  Rep.  416,  Ann.  v.  Needham,  L.R.A,1918A,  1169,  156 
Cas.  1914D,  905;  Roanoke  R.  &  Elec-  C.  C.  A.  574,  244  Fed.  146. 
trie  Co.  V.  Sterrett,  108  Va.  533,  19  Words  of  characterization  cannot 
L.R.A.(N.S.)  316,  128  Am.  St.  Rep.  substitute  evidence  of  negligence. 
971,  62  S.  E.  385;  Thomas  v.  Fhiladel-    There  is  no  evidence  of  negligence. 
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and  the  binding  instruction  requested 
by  the  railway  company  should  have 
been  given. 

Weaver  v.  Pennsylvania  R.  Co.  256 
Pa.  597,  100  Atl.  989;  Norfolk  &  W.  R, 
Co.  V.  Rhodes,  109  Va.  176,  63  S.  E. 
445;  Springs  v.  Virginia  R.  &  Power 
Co.  117  Va.  826,  86  S.  E.  65;  Foley  v. 
Boston  &  M.  R.  Co.  193  Mass.  332,  7 
L.R.A.(N.S.)  1076.  79  N.  E.  765;  Hogg 
V.  Kansas  City,  S.  &  G.  R.  Co.  139  La. 
972,  72  So.  705;  4  Elliott,  Railroads, 
p.  552,  §  1630a. 

Messrs.  Harrisou  &  Long  for  defend- 
ant in -error. 

Knapp,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

D^endant  in  error,  plaintiff  be- 
low, recovered  judgment/  entered 
upon  the  verdict  of  a  jury,  for  inju- 
ries received  by  her  while  a  passen- 
ger in  a  sleeping  car  on  one  of  the 
railway  company's  trains.  The  ac- 
cident occurred  on  the  morning  of 
January  12,  1916,  just  after  the 
train  west  bound  had  left  the  sta- 
tion of  East  Radford,  Virginia,  and 
plaintifiTa  account  of  what  happened 
18  this:  "I  got  up  early,  and  went 
to  the  dressing  room,  and  made  my 
toilet,  and  had  completed  it,  and  was 
seated  in  the  chair,  just  putting  a 
few  finishing  touches  to  my  waist 
or  something,  when  this  terrific 
lurch  came.  I  never  knew  what  it 
was»  but  that  just  threw  me  across 
the  room.  In  catching  myself,  I 
suppose  I  threw  this  arm  (indicat- 
ing the  left)  back,  and  it  broke  it. 
It  was  just  as  though  cars  were 
coming  together.  That  is  the  way 
I  felt  about  it ;  a  great  lurch.  ,  .  . 
Q.  You  say,  when  this  lurch  came, 
this  violent  lurch  that  you  have 
described,  that  it  threw  the  cars  to- 
gether? A.  Yes,  sir;  it  seemed  so 
to  me.  I  went  with  a  crash.  It 
was  that  kind  of  a  lurch ;  just  as  if 
some  one  would  take  a  football  and 
kick  it, — went  with  just  as  much 
force  across  the  car.  It  all  occurred 
very  sudd«ily.  I  was  taking  due 
precaution,  and  I  was  seated  in  the 
chair,  firmly  seated  there.  It  was  a 
chair  that  is  placed  in  the  ladies* 
dressing  room  for  the  use  of  ladies. 
As  I  remember,  the  chair  was 
turned  over.    I  remember  seeing 


the  chair  out  of  its  natural  position. 
I  was  suffering,  and  had  fainted, 
and  don't  remember  what  position 
the  chair  was  in,  except  that  it  was 
over.  ...  I  had  completed  my 
toilet  before  the  accident  happened, 
except  for  a  few  finishing  touches, 
to  place  a  ribbon  or  a  piece  of  lace 
or  something  while  I  was  sitting  in 
the  chair.  I  cannot  state  now  how 
I  was  sitting  in  the  chair,  except 
that  I  was  sitting  there  firmly.  I 
know  that  is  a  fact,  because  I  am 
cautious,  very  cautious.  I  am  a 
good  traveler,  and  have  traveled  a 
good  deal,  and  this  is  my  first  seri- 
ous accident.  ...  I  have  never 
had  an  attack  of  vertigo  in  my  life. 
I  am  as  steady  as  can  be.  I  could 
not  explain  how  the  accident  oc- 
curred, or  how  I  was  thrown  out  of 
the  chair, — only  a  certain  thing 
threw  me  out  of  my  chair.  .  .  . 
My  height  is  5  feet  2i  inches,  and 
my  weight  145  pounds.  As  to  my 
strength,  it  is  very  good,  very 
good." 

The  only  negligence  charged  in 
the  declaration  or  asserted  at  the 
trial  was  the  unskilful  and  careless 
handling  of  the  train,  which  is 
alleged  to  have  caused  the  plaintiff's 
injury.  It  is  not  questioned  that 
the  roadbed  and  appurtenances 
were  in  good  condition  at  the  time 
and  place,  that  the  train  equip- 
ment, including  engine  and  cars 
with  their  various  appliances,  was 
also  in  good  condition,  and  that  the 
engineer  and  conductor  in  charge 
were  rated  among  the  best  in  the 
company's  service.  The  sleeper  in 
which  plaintiff  was  riding  was.  of 
recent  construction,  described  as 
"one  of  the  best  class  of  cars  the 
Pullman  Company  makes."  There 
was  no  "accident,"  in  the  sense 
that  anything  broke  or  gave  way 
or  got ,  out  of  order.  The  train 
went  on,  after  plaintiff  was  hurt, 
the  same  as  before,  and  no  one  else 
on  board  seems  to  have  suspected 
that  anything  in  the  least  unusual 
had  happened,  until  she  summoned 
the  porter  by  ringing  the  dressing 
room  bell.  In  short,  there  is  not 
the  slightest  corroboration  by  tes- 
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timony  of  circumstance  of  her 
statement  of  a  "terrific"  or  "vio- 
lent" larch  of  the  car»  indicating 
improper  huidling  of  the  train. 
On  the  contrary,  we  think  it  was 
proved  as  conclusively  as  the  na- 
ture of  such  a  case  admits  that 
nothing  of  the  kind  occurred.  The 
engineer,  who  first  heard  of  the 
accident  at  the  next  stopping  place, 
an  hour  or  so  later,  testified  that 
the  train  was  operated  in  the  cus- 
tomary manner;  that  he  could  tell 
In  the  engine  "if  there  was  a  run  up 
or  a  run  out;"  that  is,  as  he  ex- 
plained, the  "slack"  running  up  or 
running  out;  and  that  when  in- 
formed of  plaintiff's  injury  he  could 
not  recall  that  anything  of  the  kind 
had  happened  that  morning.  The 
dining  car  steward,  who  learned  of 
the  occurrence  within  a  few  min- 
utes, when  he  was  going  through 
the  sleepers  to  announce  breakfast, 
says  that  none  of  the  china  or 
glassware  was  broken  or  disturbed, 
as  would  be  the  result  of  a  violent 
jerk  or  lurch.  The  train  conductor, 
the  two  brakemen,  the  Pullman 
conductor,  and  the  Pullman  porter, 
all  of  whom  knew  of  the  accident 
almost  immediately,  testified  that 
no  unusual  lurching  or  jolting  of 
the  car  had  been  observed.  To  the 
same  effect  was  the  testimony  of 
five  passengers,  four  of  whom  were 
in  the  same  sleeper  with  plaintiff 
and  heacd  of  her  injury  shortly 
after  it  happened.  Not  only  do 
these  witnesses  say  that  nothing 
at  all  uncommon  had  been  noticed, 
but  their  detailed  statements  of 
what  they  were  doing  at  or  about 
the  time — ^for  example,  two  of  them 
had  been  shaving — ^tend  strongly  to 
show  that  any  violent  or  unusual 
lurching  of  the  car  would  have  at- 
tracted their  attention.  In  a  word, 
so  far  as  negative  testimony  could 
disprove  what  the  plaintiff  says 
was  the  cause  of  her  accident,  and 
it  is  not  perceived  that  the  case 
made  by  her  could  be  otherwise 
met,  the  fact  was  established  be- 
yond reasonable  doubt  that  she  had 
the  misfortune  to  be  injured,  not 
by  an  extraordinary  or  exceptional 


lurching  from  which  negligent 
handling  of  the  train  might  be  in- 
ferred, but  rather  and  solely  by 
one  or  another  of  those  swaying  or 
tilting  movements,  however  de- 
scribe, that  the  most  skilful  opera- 
tion cannot  avoid. 

Moreover,  according  to  the  testi- 
mony of  several  witnesses,  the 
plaintiff  did  not  at  the  time  claim 
that  her  injury  was  caused  by  any 
violent  or  unusual  lurch  of  the  car. 
The  porter,  whom  she  summoned  to 
the  dressing  room,  quotes  h&c  as 
saying :  "I  have  hurt  my  arm, 
porter."  The  train  conductor  says : 
"I  asked  her  how  she  fell,  how  she 
got  hurti  and  her  remark  was  she  ♦ 
didn't  know;  that  she  was  in  the 
ladies'  dressing  room  sitting  in  a 
chair,  and  the  next  she  knew  she 
was  in  her  berth;  that  she  didn't 
know  how  she  came  to  be  hurt  or  to 
fall  at  all." 

One  of  the  brakemen  states  that 
he  heard  the  conductor  ask  her 
how  she  got  hurt,  and  gives  sub- 
stantially the  same  version  of  her 
reply.  .  The  company's  surgeon, 
who  in  response  to  a  telegram 
bourded  the  train  at  its  next  stop 
in  order  to  attend  her,  testified  that 
he  wrote  down  at  the  time  her 
answers  to  certain  questions,  and 
produced  his  memorandum,  which 
showed  the  following  reply  to  the 
inquiry  as  to  how  the  accident  pq- 
curred:  "I  had  been  to  the  toilet 
and  was  sitting  in  the  chair.  As 
the  train  was  getting  under  head- 
way from  the  last  stop,  I  wus 
thrown  from  the  chair  against  the 
radiator  and  injured  my  left  arm." 

He  further  testified  that  "she  did 
not  complain  to  me  of  any  rough 
handling,  or  excessive  speed,  or  im- 
proper service  on  the  part  of  the 
railway  company." 

In  this  connection  it  may  be 
noted  that  the  plaintiff's  case,  so 
f^  as  the  accident  is  concerned, 
rests  wholly  on  her  own  testimony; 
her  only  other  witness  being  a 
physician,  who  described  the  condi- 
tion of  her  arm  at  the  time  of  the 
trial.  On  cross-examination  she  was 
asked  if  she  did  not  make  to  the 
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surgeon  the  statement  just  quoted, 
and  said  in  reply  that  she  ^  not 
remember,  but  that  she  would  not 
contradict  him.  In  answer  to  other 
questions  of  like  import,  she  re- 
peatedly declared  that  she  could  not 
recollect,  but  did  virtually  deny 
having  told  the  conductor  that  she 
knew  nothing  from  the  time  she 
was  sitting  in  the  chair  until  she 
found  herself  in  her  berth.  But 
after  the  defendant's  witnesses  had 
given  the  testimony  above  set 
forth,  as  to  her  statements  directly 
after  the  accident,  she  made  no  at- 
tempt in  rebuttal  to  controvert  any- 
thing they  said.  And  the  signifi- 
cance of  all  this  is  that  it  amounts 
to  a  full  admission  that  at  the  time 
her  injury  was  received  she  did  not 
attribute  it,  by  anything  then  said 
or  suggested  to  those  with  whom 
she  talked,  to  a  violent  and  unusual 
lurching  of  the  car,  or  to  any  im- 
proper operation  of  the  train  from 
which  negligence  could  be  inferred. 

The  intimation  that  the  train  was 
running  at  excessive  speed  around 
a  certain  curve,  and  that  the  acci- 
dent may  have  been  caused  by  a  se- 
vere lurch  at  that  point,  deserves 
perhaps  a  word  of  comment.  It  ap- 
pears that  the  distance  from  the 
station  at  East  Radford  to  the  sta- 
tion at  New  River  is  2.3  miles. 
Something  less  than  a  mile  east  of 
New  River  station  is  New  River 
bridge,  at  the  eastern  approach  to 
which  there  is  quite  a  sharp  curve. 
Elsewhere  between  East  Radford 
and  New  River  the  track  is 
straight,  or  curves  bat  slightly. 
From  the  first-named  station  to  the 
other  the  schedule  time  of  this 
train  was  five  minutes;  but  on  the 
morning  in  question  it  made  the 
run  to  New  River,  where  it  did  not 
stop,  in  four  minutes,  which  the  en- 
gineer says  was  not  unusual.  The 
average  speed  was  about  34^  miles 
an  hour,  and  expert  testimtmy 
shows  that  even  the  bridge  curve 
could  be  passed  at  that  speed  with- 
out the  least  danger,  while  on  the 
straight  track  a  speed  of  60  miles 
an  hour  or  more  would  be  perfectly 
aafe.    With  the  amplest  allowance 


for  time  consumed  and  distance  cov- 
ered in  getting  under  headway,  it  is 
therefore  evident  that  the  train 
could  run  this  2.3  miles  in  four  min- 
utes, as  it  often  did,  without  im- 
proper speed  at  any  point,  and 
there  is  nothing  to  indicate  that 
the.  fact  was  otherwise.  Besides, 
the  proof  is  convincing  that  the  ac- 
cident occuzxed  before  the  bridge 
curve  was  reached.  One  of  the 
brakemen  says  that  he  was  on  the 
rear  platform,  as  his  duty  required, 
until  the  train  passed  through  the 
East  Radford  yard,  about  half  or 
three-quarters  of  a  mile  west  of 
East  Radford  station ;  that  he  then 
started  forward,  and  had  gone 
through  one  sleeper  when  he  met 
the  conductor  and  was  told  of  the 
occorrence.  He  is  positive  that  this 
was  before  the  train  got  to  the 
bridge,  and  his  testimony  to  that 
effect  is  in  no  wise  discredited.  In- 
deed, it  is  confirmed  by  the  plaintiff 
herself,  who  specifically  states  that 
she  would  not  deny  having  told  the 
surgeon  that  the  accident  happened 
"as  the  train  was  getting  under 
headway  from  the  last  stop."  It  is 
sufficient  to  say  that  there  is  abso- 
lutely no  basis  for  an  inference  that 
her  injury  was  occasioned  by  exces- 
sive speed. 

The  foregoing  summary  makes 
it  apparent  that  plaintiff's  case 
rests  wholly  upon  the  fact  that  she 
fell,  and  her  characterization,  as  a 
witness  in  her  own  behalf,  of  the 
car  movement  that  caused  the  fall. 
Aside  from  the  fact  itself  and  the 
adjectives  she  uses,  there  is  noth- 
ing of  record  which  even  suggests, 
much  less  tends  to  prove,  that  the 
train  in  question  was  improperly  or 
unskilfully  handled.  If  it  can  be 
said  that  her  testimony,  unsupport- 
ed by  a  single  circumstonce,  raises 
a  presumption  of  negligence,  that 
presumption  was  overcome  by  evi^ 
dence  so  convincing  as  to  leave  no 
room  for  reason-  jjviaence- 
able  doubt  that  the  res  ipb«  ioavit«v 
accident  was  not 
caused  by  any  such 
extraordinary  lurch  as  she  de- 
scribes.   The  doctrine  of  res  ipsa 
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loquitur,  upon  which  plaintiffs  really 
relies,  has  but  limited  application  to 
a  case  of  this  kind.  The  injury  for 
which  she  sues  did  not  result  from 
collision  or  derailment,  or  from  the 
improper  character  or  unsafe  con- 
dition of  any  part  of  the  train 
equipment.  It  must  have  been 
occasioned,  as  -  seems  to  us  clearly 
established,  by  one  or  more  of  those 
car  movements  or  motions,  by  what- 
ever name  called,  which  necessarily 
attend  the  most  careful  operation 
of  fast  passenger  trains.  In  such 
case,  where  the  accident  is  to  the 
passenger,  and  not  to  the  car  or 
train,  it  has  been  held  by  courts  of 
high  authority  that  a  presumption 
of  negligence  does  not  arise.  Her- 
stine  V.  Lehigh  Valley  R.  Co.  151 
Pa.  244.  25  Atl.  104 ;  Weinschenk  v. 
New  York,  N.  H.  &  H.  R.  Co.  190 
Mass.  250,  76  N.  E.  662;  Denver  & 
R.  G.  R.  Co.  V.  Fotheringham,  17 
Colo.  App,  410,  68  Pac  978;  Nelson 
V.  Lehigh  Valley  R.  Co.  25  App.  Div. 
535.  60  N.  Y.  Supp.  63,  4  Am.  Neg. 
Rep.  523.  In  the  last-named  case  it 
was  said:  "But  it  does  not  follow 
as  a  logical  consequence  that,  be- 
cause a  passenger  is  shaken  or  dis- 
turbed in  his  seat  by  the  movement 
or  lurching  of  a  car  running  upon  a 
curved  road,  the  imputation  of  neg- 
ligence must  necessarily  arise. 
That  a  passenger  may.  in  a  greatco: 
or  less  degree,  be  shaken  or  jostled, 
under  such  circumstances,  is  a  mat- 
ter of  common  knowledge  and  expe- 
rience. As  an  ordinary  incident  to 
railroad  travel,  it  is  a  consequence 
of  the  operation  of  counteracting 
forces,  and  is  to  be  expected  to  oc- 
cur. The  courts  must  take  notice 
of  that  which  is  a  matter  of  com- 
mon knowledge  or  experience,  and 
when  the  evidence  faUs  to  disclose 
the  lack  of  the  required  measure  of 
care,  as  judged  by  the  light  of  such 
knowledge,  in  view  of  the  attendant 
circumstances,  it  ought  not  to  be 
left  to  the  conjecture  of  a  jury. 
The  plaintiff  must  give  some  proof 
from  which  there  may  be  a  logical 
inference  of  negligence,  and  the 
mere  happening  of  the  accident  is 
not  sufficient  for  the  jury." 


In  Norfolk  &  W.  R.  Co.  v.  Rhodes. 
109  Va.  176, 183, 63  S.  E.  448.  a  case 
of  the  same  class  as  the  one  at  haxt 
though  the  facts  stated  seem  de- 
cidedly more  favorable  to  the  in- 
jured passenger,  the  supreme  court 
of  appeals  of  Virginia  says;  "In 
this  case  there  is  no  direct  proof  of 
negligence,  nor  can  negligence  be 
reasonably  presumed  from  the  facts 
and  circumstances  disclosed  by  the 
record.  It  is  a  matter  of  common 
knowledge,  as  well  as  shown  by  the 
record,  that  trains  or  cars,  in  pass- 
ing rapidly  over  curves  in  the  road, 
lurch,  rock,  or  swing,  and  that  this 
is  unavoidable.  Railroad  tracks 
cannot  always  be  straight.  The 
movement  of  trains  is  rapid,  and 
the  inevitable  result  is  that  the  nat- 
ural laws  of  motion  cause  the  car  to 
rodk  or  swing  or  lurch  as  it  passes 
over  curves.  This  cannot  be  inre- 
vented  and  is  one  of  the  risks  which 
a  passenger  assumes.  .  .  .  It  is 
true  that  the  plaintiff  and  one  of 
his  witnesses  express  the  opinion 
that  the  rocking  or  lurching  when 
the  plaintiff  was  injured  was  un- 
usual and  extraordinary,  but  they 
testify  to  no  facts  whidi  show  that 
it  was  unusual  or  extraordinary. 
Foley  V.  Boston  &  M.  R.  Co.  193 
Mass.  332.  7  L.R.A,(N.S.)  1076,  79 
N.  E.  765.  The  mere  fact  that  the 
plaintiff,  who  did  not  have  hold  of 
anything,  was  thrown  or  fell  in  the 
way  he  described,  does  not  show  that 
the  movement  of  the  train  was  un- 
usual. No  one  was  to  blame  for  the 
injury  so  far  as  the  record  shows- 
It  was  simply  one  of  those  unfor- 
tunate accidents  which  sometimes 
happen,  for  which  the  law  holds  no 
one  responsible." 

An  able  and  discriminating  re- 
view of  the  subject  will  be  found  in 
Irvine  v.  Delaware,  L.  &  W.  R.  Co. 
106  C.  C.  A.  600,  184  Fed.  664,  in 
the  course  of  which  the  third  circuit 
court  of  appeals  has  this  to  say  up- 
on the  question  here  considered: 
"But.  according  to  the  contention  of 
the  plaintiff  in  .error,  a  passenger 
who  by  reason  of  weakness  or  mo- 
mentary vertigo,  or  by  reason  of 
the  ordinary  and  regular  movement 
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of  the  train,  should  fall  in  the  aisle 
of  the  car  and  suffer  hurt  or  dam- 
age, would  be  permitted}  in  an  ac- 
tion against  the  carrier  Company, 
to  rest  upon  a  presumption  of  neg- 
ligence, as  arising  from  the  mere 
fact  that  he  was  injured  or  hurt, 
and  to  throw  upon  the  defendant 
the  burden  of  negativing  negligence 
on  its  part.  Such  a  proposition  is  aa 
unsupported  by  authority  as  it  is  by 
reason.  The  counsel  for  the  plain- 
tifF  in  error  has  founded  his  argu- 
ment upon  what  we  have  said  was 
a  misconception  of  the  true  mean- 
ing of  the  doctrine  established  by 
tile  decisions  to  which  he  has  re- 
ferred. This  misconception  has  ap- 
parently arisen  from  considering 
certain  language  in  the  reported 
opinions  of  the  cases,  apart  from 
the  facts  and  circumstances  with 
reference  to  which  the  opinions 
were  announced." 

The  opinion  of  Judge  Gray  then 
proceeds  to  analyze  a  number  of 
cases,  among  them  New  Jersey  R. 
&  Transp.  Co.  v.  Pollard,  22  Wall. 
341,  22  L.  ed.  877,  7  Am.  Neg.  Cas. 
325,  relied  upon  by  plaintiff,  and 
Stokes  V.  Saltonstall,  13  Pet.  181, 10 
L.  ed.  115,  7  Am.  Neg.  Cas.  297, 
therein  cited,  and  shows  that  they 
belong  to  a  different  class.  The  for- 
mer, for  example,  was  a  case  where 
in  the  operation  of  shifting  or  "drill- 
ing," when  the  train  was  within 
about  100  yards  of  the  station  and 
running  slowly,  one  car  was  bumped 
into  another  with  such  force  that 
the  plaintiff,  standing^  at  the  mo- 
men^  was  thrown  against  the  arm 
of  a  seat  and  injured.  These  facts 
being  admitted,  the  court  held  in 
effect  that  it  was  properly  left  to  the 
jury  to  say  whether  the  specific  act 
which  caused  the  injury  was  negli- 
l^ently  performed;  that  is  to  say,  if 


the  cars  were  bumped  together  with 
unnecessary  and  avoidable  force, 
the  negligence  of  the  company  might 
be  inferred.  In  Stokes  v.  Salton- 
stall the  passenger  was  injured  by 
the  upsetting  of  a  stagecoach  on  an 
open  road  in  daylight,  which  of  it- 
self would  be  enough  to  raise  a  pre- 
sumption that  the  driver  was  negli- 
gent. The  distinction  between  such 
cases  and  the  instant  case,  with  ref- 
erence to  any  presumption  arising 
from  the  mere  fact  of  injury  to  a 
passenger,  is  so  dearly  and  convinc- 
ingly pointed  out  by  the  learned 
judge,  in  the  opinion  quoted  from 
above,  that  nothing  need  be  added 
to  what  is  .there  said.  Of  Chesa- 
peake &  0.  R.  Co.  V.  Needham, 
L.R.A.1918A,  1169, 156  C.  C.  A.  574, 
244  Fed.  146,  recently  decided  by  us, 
it  suffices  to  say  that  on  the  record 
in  this  court  the  question  here  dis- 
cussed was  not  presented,  and  our 
reversal  of  the  judgment  was  solely 
on  the  ground  that  a  refused  in- 
struction should  have  been  granted. 

The  plaintiff  has  cited  no  author- 
ity, and  we  have  found  none,  which 
sustains  her  contention.  The  fact 
that  she  fell,  under  circumstances 
not  seriously  in  dispute,,  does  not 
make  out  a  prima  facie  case  of  neg- 
ligence, and  her  characterization  of 
the  car  movement  which  caused  the 
fall  adds  nothing  from  which  negli- 
gence can  be  legitimately  inferred. 
As  was  said  in  Norfolk  &  W.  R.  Co. 
V.  Rhodes,  supra:  "It  was  simply 
one  of  those  unfortunate  accidents 
which  sometimes  happen,  for  which 
the  law  holds  no  one  responsible." 

In  our  opinion  a  verdict  should 
have  been  directed  for  the  defend- 
ant, as  was  done  in  the  almost  iden- 
tical case  of  Ozanne  v.  Illinois  G.  R. 
Co.  (C.  C.)  151  Fed.  900. 

Reversed. 
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ANNOTATION. 
Premmption  <rf  negtisencc  firom  throwing  ^anenger  Irom  seat. 


I.  Scope  and  introduction,  1034. 

II.  Negligence  not  inferred,  1034. 
III.  Negligence  presumed: 

a.  Accident  regarded  as  unasual, 

1036. 

b.  Accident  unusual  and  instrumen- 

tality controlled  by  carrier, 

1038. 

e.  Instrumentality    controlled  by 

carrier,  1040. 
d.  Mere   happening   of  accident, 

1041. 

7.  Scope  and  introduction. 

This  annotation  is  confined  to  a 
toeatment  of  those  cases  wherein  the 
fact  that  a  passenger  was  thrown  from 
his  seat  waa  an  element  which  entered 
into  the  decision.  This  limitation,  of 
course  excludes  cases  where,  by  virtue 
of  the  nature  of  a  collision  or  wreck, 
the  passenger  waa  necessarily  thrown 
from  his  seat  as,  for  instance,  where 
the  coach  or  car  waa  turned  over  or  de- 
molished, and  in  which  it  was  not  con- 
tended tiiat  the  mere  fact  that  the 
passenger  was  thrown  from  his  seat 
strengthened  his  case. 

In  exiunining  the  following  annota- 
tion it  should  be  remembered  that, 
strictly  speaking,  it  is  incorrect  to  say, 
as  has  often  been  broadly  asserted, 
that  the  negligence  of  a  common  car- 
rier is  to  be  presumed  from  the  mere 
fact  that  an  injury  hae  happened  to  a 
passenger,  since  auch  a  presumption, 
if  any,  arises  from  consideration  of  the 
cause  of  the  injury  or  from  other  cir- 
cumstances attending  it,  and  not  from 
the  fact  of  the  injury  itself,  unless  it 
was  auch  as  could  not  well  have  hap- 
pened without  the  carrier  having  been 
negligent,  and  that  to  create  a  pre- 
sumption of  negligence  as  against  a 
carrier,  the  injury  must  be  traced  to 
the  carrier,  i.  e.,  it  must  be  shown  to 
have  proceeded  from  something  under 
its  control  or  from  some  danger  which, 
in  the  fulfilment  of  ita  obligation  of 
extraordinary  care,  it  waa  ita  duty  to 
anticipate  and  provide  against.  In 
other  words,  a  presumption  of  negli- 
gence arises  against  a  carrier  for  in- 
juries to  a  passenger  sustained  while 


.  being  transported  by  it  only  when  the 
!  accident  proceeds  from  something 
within  the  control  of  the  carrier,  such 
as  a  defective  roadbed  or  rolling  stock,^ 
or  from  the  wrongful  management  and 
operation  thereof,  and  not  from  inev- 
itable accident,  an  act  of  God,  or  of 
a  stranger  or  Ihe  passenger  himself,  or 
in  fact  anything  against  which  no 
human  prudence  or  foresight  could 
provide. 

From  this  it  follows  that  the  pres- 
ent question  is  whether  or  not  the  fact 
that  something  occurred  which  was 
sufficiently  violent  to  throw  a  passen- 
ger from  his  seat  is  sufficient  to  estab- 
lish a  case  of  prima  facie  negligence 
upon  the  part  of  the  carrier. 

//.  Neoligenoe  not  inferred. 

Taking  up  the  questions  just  out- 
lined, a  number  of  cases  have  held 
that  where  the  injury  for  which  dam- 
ages are  sought  did  not  result  from 
collision  or  derailment  or  from  the  im- 
proper character  or  unsafe  condition 
of  any  part  of  the  train  equipment, 
but  must  have  been  occasioned  by  car 
or  train  movements,  the  mere  fact  that 
a  passenger  fell  or  was  thrown  from 
his  seat  does  not  raise  a  presumption 
of  negligence  against  the  company,  at 
least  where  auch  movements  were 
merely  such  as  were  necessarily  at- 
tendant upon  the  careful  and  ordinarr 
operation  of  the  carrier's  car  or  train. 

Thus,  in  the  reported  case  (Nor- 
folk &  W.  R.  Co.  V.  BiECHETT,  ante, 
1028)  it  was  held  that  negligence  of  a 
railroad  company  was  not  established 
under  the  doctrine  res  ipsa  loquitur 
by  the  fall  of  a  passenger  from  a  chair 
in  which  she  was  seated  in  the  dress- 
ing room  of  a  sleeping  car,  and  her 
statement  that  the  car  gave  a  "terrific" 
or  "violent'*  lurch,  all  the  other  evi- 
dence showing  beyond  a  •reasonable 
doubt  that  there  was  no  such  lurch  or 
in  fact  any  car  movements  other  than 
those  which  necessarily  attend  the 
careful  operation  of  a  fast  passenger 
train. 

And  in  Hoffman  v.  Third  Ave.  K.  Co. 
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(1899)  45  App.  Div.  586,  61  N.  Y. 
Supp.  690,  it  was  held  that  the  mere 
fsct  that  a  cable  car,  w4iile  moving 
throngh  a  crowded  street  at  a  rate  no 
faster  than  a  man  could  walk,  for  an 
unexplained  reason  stopped  with  'Such 
violence  as  to  throw  a  passenger  from 
her  seat  and  onto  the  floor,  was  insuf- 
ficient to  raise  an  inference  of  neg- 
ligence against  the  carrier. 

And  in  Wilder  t.  Metropolitan 
Street  R.  Go.  (1896)  10  App.  Div.  364, 
41  N.  Y.  Supp.  931,  affirmed  without 
opinion  in  (1900)  161  N.  Y.  666,  67 
N.  E.  1128,  where  a  passenger  on  a 
cable  car  was  thrown  from  her  seat 
to  the  floor  as  the  car  rounded  a  curve, 
it  was  held  that  the  mere  happening 
of  the  accident  and  the  absence  of  any 
explanation  did  not  raise  a  presump- 
tion of  negligence.  The  court  in  tiie 
course  of  its  argument  spoke  as  fol- 
lows: The  fact  that  such  an  accident 
did  not  ordinarily  happen  at  the  place 
in  question  does  not  justify  the  as- 
sumption or  presumption  that  the 
plaintiff's  injury  was  chargeable  to  the 
want  of  care  of  the  defendant,  nor 
need  it  be  deemed  attributable  to  the 
negligence  of  the  plaintiff.  The  ac- 
cident may  have  arisen  from  causes 
not  dependent  upon  the  negligence  of 
the  defendant.  The  circuitous  move- 
ment of  the  car  on  the  curve  at  the 
rate  of  the  cable  was  necessarily  a 
sort  of  a  whirl  of  it,  which  may  have 
required  some  care  on  the  part  of  the 
passengers  to  steady  themselves  in 
the  places  occupied  by  them,  with, 
however,  no  apparent  danger  to  those 
within  the  car.  The  plaintiff  at  the 
moment  of  the  accident  may  have  been 
80  unguarded  in  her  position  as  to 
cause  her  to  lose  her  balance,  and  thus 
be  thrown  from  her  seat  by  the  mo- 
tion of  the  car  as  it  was  proceeding 
around  the  curve.  That  this  condition 
was  applicable  to  her  alone  at  the 
time  is  indicated  by  the  fact  that  none 
of  the  other  persons  in  the  car  were  in 
like  manner  affected  or  disturbed  in 
ttieir  seats.  It  is  therefore  clear  titat 
no  presumption  of  negligence  of  the 
defendant  arose  from  the  occarrence 
of  the  accident  which  resulted  in  the 
plaintiff's  alleged  injury." 

And  again  in  Nelson  v.  Lehigh  Val- 


ley R.  Co.  (1898)  25  App.  Div.  535,  50 
N.  Y.  Supp.  63,  4  Am.  Neg.  Rep.  623, 
it  was  held  that  the  mere  fact  that 
an  unfastened  chair  in  defendant's 
dining  car  tipped  over,  allowing  plains 
tiff,  a  passenger,  to  fall  on  the  floor 
while  its  train  was  rounding  a  curve 
at  high  speed,  was  not  sufficient  to' 
establish  a  prima  facie  case  of  neg- 
ligence, it  appearing  that  while  the 
car  did  give  somewhat  of  a  lurch,  no 
one  else  fell,  and  that  the  train  was 
traveling  at  a  normal  speed  at  the 
point  in  question.  It  was  said  that  as 
no  such  accident  had  ever  happened 
before  from  similar  operation  of  its 
trains,  the  defendant  was  not  bound  to 
anticipate  one.  In  other  words,  the 
happening  of  the  accident  during,  tiie 
normal  operation  of  the  train  did  not 
raise  a  presumptfon  of  negligenee. 

So,  in  Frohriep  v.  Lake  Share  ft  H. 
S.  R.  Co.  (1902)  131  Mich.  469,  91  N. 
W.  748,  where  a  passenger  on  a  freight 
train  rolled  or  was  thrown  from  a 
narrow  seat  or  bunk  on  which  he  was 
sleeping  in  the  caboose,  to  his  injury^ 
while  the  cars  were  being  coupled,  it 
was  held  that  there  was  no  inference 
of  negligence  upon  the  part  of  the  car- 
rier, there  being  nothing  to  show  that 
the  management  of  the  train  was  un- 
usual. 

And  in  Hawk  v.  Chicago,  6.  &  Q.  R. 
Co.  (1908)  130  Mo.  App.  658, 108  S.  W. 
1119,  in  holding  that  the  mere  fact 
that  an  elderly  passenger  riding  in  the 
caboose  of  a  freight  train  was  thrown 
by  a  sudden  stopping  thereof  from  his 
seat  to  the  floor  of  the  car  did  not  ipso 
facto  raise  a  presumption  of  neg- 
ligence, the  court  said:  "It  is  a  mat- 
ter of  common  knowledge  that  in 
starting  and  stopping  such  unwieldy 
trains,  sudden  jolts  and  jars  of  varying 
degrees  of  violence  are  ordinary  in- 
cidents even  where  such  trains  are 
handled  with  the  greatest  care.  As 
such  occurrences  cannot  be  avoided  in 
the  exercise  of  due  care,  the  rule  is 
well  settled  that  passengers  assume 
the  risk  of  injury  by  them  as  one  of 
the  perils  of  travel  by  that  mode  of 
conveyance.  The  fact  that  a  sudden 
and  violent  jolt  or  jar  accompanies 
the  stopping  of  a  freight  train  ipso 
facto  will  not  raise  a  presumption  of 
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negligence.  A  passenger  injured 
thereby,  to  be  entitled  to  recover  from 
the  carrier,  muat  go  further :  He  must 
adduce  facts  from  which  an  inference 
of  negligence  fairly  arises.  .  .  . 
We  do  not  find  any  evidence  in  the 
.record  before  us  from  which  it  may 
be  said  with  raason  that  the  jolt  which 
accompanied  the  stopping  of  the  train 
was  extraordinarily  violent.  Plaintiff 
depicts  it  as  a  'terrible  shock,*  'a  se- 
vere shock,  sufficient  to  knock  the 
breath  out  of  me,'  but  these  expres- 
sions of  a  nonexpert  witness  amount 
to  nothing  more  than  mere  conclusions 
and  possess  no  probative  value.  .  .  . 
The  facts  that  no  one  else  on  the  car 
was  overthrown,  and  that  nothing  in 
the  .car  was  disturbed,  strongly  sup- 
port the  testimony  of  all  of  the  wit- 
nesses except  plaintiff,  that  the  stop 
was  not  extraordinary.  The  burden 
was  on  plaintiff  to  show  by  evidence 
the  fact  that  the  stopping  of  the  car 
was  so  sudden  and  unusual  that  it  be- 
spoke the  existence  of  negligence  on 
the  part  of  the.  engineer.  His  own 
witness,  the  traveling  salesman,  admit- 
ted that  in  riding  on  freight  trains  he 
had  often  encountered  jolts  of  equal 
violence,  and  we  think  his  testimony 
is  quite  convincing  of  the  fact  that 
the  jolt  in  the  present  instance  was 
one  of  the  ordinary  incidents  in  the 
operation  of  a  long  train*  and  should 
not  be  attributed  to  the  negligence  of 
the  trainmen.  We  cannot  agree  with 
plaintiff  that  the  fact  that  he  was 
seated  at  the  time  of  the  injury  is  suf- 
ficient to  raise  a  presumption  of  neg- 
ligence. Doubtless  the  attitude  he 
assumed  in  turning  his  face  toward  the 
door  contributed  somewhat  to  render- 
ing his  position  on  the  seat  insecure. 
But  however  this  may  be,  the  undis- 
puted physical  facts  demonstrate  be- 
yond peradventure  that  he  was  un- 
seated, not  by  a  jolt  of  extraordinary 
violence,  but  by  one  likely  to  be  en- 
countered in  travel  by  freight  train." 

In  the  Pennsylvania  case  of  Her- 
atine  v.  Lehigh  Valley  R.  Co.  (1892) 
151  Pa.  244,  26  Atl.  104,  the  court 
seems  to  have  gone  as  far  as  any,  it 
having  been  held  that  there  was  no 
presumption  of  negligence  on  the  part 
of  a  carrier  raised  by  the  fact  that  a 


coupling  was  made  with  such  force 
as  to  throw  the  plaintiff  and  his  wif* 
forward  from  their  seats  and  against 
the  seat  in  front  of  them  to  his  injury. 
This  was  upon  the  theory  that  where 
an  accident  befalls  a  passenger,  no 
presumption  of  negligence  upon  the 
part  of  a  carrier  is  raised  unless  the 
passenger  was  injured  in  or  becr.use  of 
an  accident  to  the  train  or  other  means 
of  transportation,  the  rule  of  presump- 
tive negligence  being  declared  inap- 
plicable to  cases  where  the  only  injury 
was  to  a  passenger  himself.  In  this 
connection  the  court  said:  "The  rea- 
son of  the  rule  in  such  cases  is  that  a 
contract  to  carry  is,  within  the  under- 
standing of  both  parties,  a  contract 
to  carry  safely;  and  a  breach  of  this 
contract  by  reason  of  the  failure  or 
insufficiency  of  any  of  the  means 
provided  for  the  carrier  puts  the 
carrier  upon  the  defensive.  The  con- 
struction of  its  roads,  cars,  and  boats, 
^nd  their  management  and  care,  are 
subjects  peculiarly  within  the  knowl- 
edge of  the  carrier,  and  with  which  the 
passenger  has  no  means  of  becoming 
familiar.  When  an  accident  occurs 
therefore,  the  presumption  is  that  it 
is  due  to  the  want  of  care  in  construc- 
tion, repair,  or  management,  and  the 
burden  of  showing  its  own  freedom 
from  fault  is  on  the  carrier.  But  an 
accident  to  a  passenger  while  about 
the  premises  of  the  carrier  raises  no 
such  presumption,  .  .  .  nor  does  an 
accident  befalling  a  passenger  while 
on  board  a  tr^in  and  in  the  course  of 
his  journey,  unless  it  is  connected 
in  some  way  with  the  means  of  trans- 
portation." 

And  see  Tuley  v.  Chicago,  B.  &  Q. 
R.  Co.  (1890)  41  Mo.  App.  432. 

///.  Negligence  presumed, 
a.  Accident  regarded  aa  unuaual. 

It  seems  that  the  rules  adopted  and 
applied  in  the  preceding  subdivision 
should  be  limited  in  their  application 
to  those  cases  wherein  the  facts  and 
circumstances,  aside  from  the  actual 
happening  of  the  accident,  do  not  show 
an  unusual  movement  of  the  train  or 
car  or  an  uncommon  accident  In  fact 
the  decided  weight  of  authority  is  to 
the  effect  that  a  showing  that  the  ac- 
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cident  resulted  from  an  unusual  move- 
ment of  the  car  or  train  is  sufficient, 
if  unexplained,  to  raise  a  presumption 
of  negligence  upon  the  part  of  the 
carrier. 

Thus,  in  Rust  t.  Springfield  Street 
R.  Co.  (1914)  217  Alas8. 116, 104  N.  E. 
367,  the  court,  while  admitting  that  no 
presumption  of  negligence  arises 
against  a  carrier  from  injury  to  a 
street  car  passenger  occasioned  by  an 
ordinary  movement  or  jerk  of  the  car, 
yet  held  that  negligence  in  the  opera- 
ti<Hi  of  a  car  would  be  presumed  where 
it  appeared  that  a  passenger,  while 
seated  in  the  end  of  a  cross  seat  of  an 
open  car  with  her  feet  firmly  on  the 
floor  and  with  one  hand  holding  onto 
the  back  of  the  seat  in  front  of  her, 
was  suddenly  thrown  partially  upon 
the  running  board,  that  she  grabbed 
the  stanchion,  but  while  in  this  posi- 
tion the  car  was  suddenly  started  for- 
ward and  she  was  thrown  out  on  the 
street  nearly  to  the  curb  about  15  feet 
away. 

And  in  Chicago  Union  Traction  Co. 
V.  Mommsen  (1903)  107  111.  App.  363, 
the  court  applied  the  rule  that  when- 
ever an  accident  to  a  passenger  is  of 
that  kind  which»  according  to  common 
eiqierience,  does  not  usually  occur  ex- 
cept from  some  fault  of  the  carrier  or 
from  some  defect  of  its  carriage  or 
appliance  or  condition  of  its  road,  a 
prima  facie  case  of  negligence  is  made, 
holding  that  a  showing  that  a  bolt 
from  an  unknown  source  had  dropped 
into  defendant's  cable  slot  and  caught, 
stopping  its  car  with  sufficient  sudden- 
ness to  throw  plaintiff,  a  passenger, 
forward  against  the  seat  in  front  of 
her  and  upon  the  floor,  established  a 
prima  facie  case  of  negligence,  and 
cast  upon  defendant  the  duty  of  show* 
ing  that  the  accident  occurred  through 
no  omission  of  duty  resting  upon  it  un- 
der its  obligation  to  exercise  the  high- 
est degree  of  care  compatible  with  the 
practical  operation  of  its  road. 

So,  in  Fitch  v.  Mason  City  &  C.  L. 
Traction  Go.  (1904)  124  Iowa,  666, 100 
N.  W.  618,  upon  similar  reasoning,  it 
was  held  that  where  a  passenger, 
while  free  from  contributory  neg- 
ligence, was  thrown  from  his  seat  and 
out  the  open  door  of  the  electric  car 


in  which  he  was  riding,  while  the  car 
was  going  down  hill  and  around  a  10 
per  cent  curve  at  high  speed,  a  pre- 
sumption of  negligence  arose,  because 
the  accident  would  not  have  happened 
under  ordinary  circumstances  had  tha 
defendant  exercised  the  required  care 
and  foresight 

And  in  Maier  v.  Metropolitan  Street 
R.  Co.  (1913)  176  Mo.  App.  29,  162 
S.  W.  1041,  where  a  passenger  on  a 
street  car  was  thrown  from  her  seat 
by  an  unusual  starting  up  or  jerk  of 
the  car,  in  holding  that  a  prima  facie 
case  of  negligence  was  established, 
it  was  said  that  "the  evidence  that  de- 
ceased was  a  passenger,  and  that  a^ 
jerk  of  such  character  occurred  where- 
by she  was  thrown  from  her  seat,  is 
evidence  that  the  car  was  negligently 
managed  in  some  particular.  And  in 
such  case  that  is  sufficient.  It  is  not 
required  of  plaintiff  to  point  out  the 
special  act  of  the  motorman  causing 
such  jerk." 

And  again,  in  Tilton  v.  Philadelphia' 
Rapid  Transit  Co.  (1911)  281  Pa.  68, 
79  Atl.  877,  it  was  held  that  evidence 
to  the  effect  that  a  passenger,  while 
seated  in  a  street  car,  was  thrown  for-, 
ward  against  the  seat  in  front  of  him 
by  the  sudden  and  violent  stopping  of. 
the  car,  showed  such  an  unusual  man- 
ner of  stopping  a  car  as  to  justify  an 
inference  of  negligence  in  the  manage- 
ment thereof  and  to  call  for  an  ex- 
planation by  the  carrier.  The  court 
said :  'Under  ordinary  circumstances, 
with  the  car  under  proper  control, 
when  it  is  brought  to  a  stop  by  the' 
motorman,  it  is  not  done  so  abruptly 
as  to  injure  a  passenger  by  throwing 
him  forward  against  the  seat  in  front 
of  him.  Yet  that  was  what  occurred 
in  this  case,  if  the  testimony  of  the 
plaintiff  is  to  be  credited.  Sach  an 
unusual  manner  of  stopping  the  car 
called  for  explanation  by  th«  defend- 
ant. If  the  sudden  and  violent  stop 
was  made  necessary  by  something 
which  occurred  outside  the  car,  and 
which  was  beyond  the  control  of  the 
motorman,  and  in  his  judgment  made 
it  needful  to  stop  abruptly,  rather  than 
incur  the  risk  of  otherwise  cansing 
more  serious  injury,  that  fact  should 
have  been  made  to  appear.  But,  in  the 
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absence  of  any  explanation,  the  oc- 
currenee,  as  described  in  the  testimony 
of  the  plaintiff,  was  sufficient  to  jus- 
tify an  inference  of  negligence  in  the 
management  of  the  car.  It  matters 
not  whether  there  was  an  actual  col- 
lision with  a  wagon;  the  point  of  the 
inquiiy  would  be  as  to  tiie  conduct  of 
the  motorman,  and  whether  or  not  he 
was  justified  in  stopping  his  car  in 
what  under  ordinary  circumstances 
would  have  been  a  negligent  manner, 
and  with  needless  violence." 

So»  in  Webber  v.  Old  Colony  Street 
B.  Co.  (1912)  210  Mass.  432,  97  N.  E. 
74,  where  there  was  a  jolt  sufficient 
to  raise  the  end  of  a  street  car  and 
lift  a  passenger  some  inches  from  her 
seat  and  cause  her  to  fail  back  with 
"a  hard  thnmp/'  to  her  injury,  it  was 
held  that  such  an  un^lained  occur- 
rence raised  a  presumption  of  neg- 
ligence on  the  part  of  the  carrier, 
since  it  could  not  be  regarded  as  an 
ordinary  incident  of  travel. 

And  see  the  cases  set  out  in  the 
next  following  subdivision. 

i.  Aooldent  unttmtal  and  instrumetitaMttji 
!  oontroUed  by  oarrter. 

I  In  a  number  of  cases  the  courts 
have  laid  stress  not  only  upon  the 
fact  that  the  accident  was  unusual, 
but  that  it  resulted  from  the  operation 
of  instrumentalities  wholly  within  the 
control  of  the  carrier. 
I  Thus,  in  St.  Louis  &  S.  F.  R.  Co.  v. 
Fitte  (1914)  40  Okla.  685,  L.R.A. 
1916C,  848,  140  Pac.  144,  in  holding 
tiiat  where  a  passenger  train  gave  a 
lurch  or  jolt  of  sufficient  violence  to 
throw  a  child,  and  to  almost  throw 
two  adult  passengers  from  their  seats, 
a  presumption  of  negligence  on  the 
part  of  the  carrier  arose,  and  cast 
upon  it  the  onus  of  rebutting  the  same, 
the  court  applied  the  general  rule  that 
where  the  tiling  which  causes  the  ac- 
cident is  exclusively  controlled  or 
managed  by  the  carrier,  and  the  ac- 
cident is  such  as  in  the  ordinary 
course  of  events  does  not  happen  if 
those  who  have  the  control  or  man- 
agement use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of 
explanation  by  the  carrier,  that  the 
accident  arose  from  want  of  care.  In 
discussing  the  unusualness  of  the  ac- 


cident, Kane,  J.,  speaking  for  the  court, 
said:  "We  venture  to  say  that  a  rail- 
way company,  of  which  it  could  truth- 
fully be  said  that  a  jerk  of  sufficient 
violence  to  throw  a  child  five  years 
old  out  of  her  seat,  where  she  was 
quietly  sitting,  and  'liked  to  have 
jerked'  two  adults  out  ot  their  seats, 
and  *liked  to  have  jerked  the  head  off* 
one  of  them,  was  an  ordinary  occur- 
rence, would  not  enjoy  the  patronage 
of  the  traveling  public  to  any  great 
extent.  We  therefore  conclude  that 
evidence  tending  to  show  the  occur- 
rence of  a  lurch  or  a  jerk  of  a  pas- 
senger train  of  sufficient  violence  to 
throw  from  the  seat  vrheroon  she  muB 
quietly  sitting  as  a  passenger  a  child 
five  years  old,  painfully  injuring  her, 
and  to  almost  throw  from  their  seats 
two  adult  passengers,  justifies  an  in- 
ference of  some  breach  of  the  duty 
owed  to  the  injured  person  by  the  car- 
rier, and  casts  the  onus  upon  it  of 
relieving  itself  of  responsiblity  by 
showing  that  the  injury  was  the  re- 
sult of  an  accident  which  the  exercise 
of  due  skill,  foresight,  and  diligence 
could  not  have  prevented."  And  the 
Fitts  Case  was  quoted  at  length  and 
followed  in  Ramsey  v.  McKay  (1915) 
44  Okla.  774,  146  Pac.  210,  wherein  it 
was  held  that  the  fact  that  a  freight 
train  on  which  plaintiff  was  riding  as 
a  passenger  was  stopped  so  suddenly 
as  to  throw  him  from  his  seat  against 
the  side  of  the  car  and  into  a  pile  on 
the  floor  with  the  conductor,  brake- 
man,  and  another  passenger,  together 
with  an  admission  by  the  conductor 
made  at  the  time  of  the  accident  that 
the  engineer  had  made  the  stop  on 
purpose  and  that  it  was  the  second 
time  that  he  had  done  it  on  that  day, 
sufficiently  established  a  prima  facie 
case  of  negligence  on  the  part  of  the 
carrier. 

And  in  O'Callaghan  v.  Dellwood 
Paric  Go.  (1909)  242  lU.  336,  26  L.RJV. 
(N.S.)  1054.  184  Am.  St.  Rep.  381,  S9 
N.  E.  1005,  17  Ann.  Cas.  407,  the  court 
again  applied  the  rule  that  if  an  in- 
jury to  a  passenger  is  caused  by  ap- 
paratus wholly  under  the  control  of  a 
carrier,  and  furnished  and  managed 
by  i^  and  the  accident  is  of  such  a 
character  that  it  would  not  ordinarily 
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occur  if  due  care  was  used,  a  presump- 
tion of  negligence  arises  from  the  na- 
ture of  the  accident  and  the  attending 
circumstances,  but  not  from  the  mere 
fact  of  the  accident  itself,  holding  that 
the  fact  that  a  passenffer  on  a  scenic 
railway  was  injured  by  being  tiirown 
from  the  seat  of  a  car  by  the  sudden 
slowins:  or  stopping  thereof  after  hav- 
ing slid  down  a  greasy  incline  was 
sufficient  to  raise  a  presumption  of 
negligence  against  the  carrier.  It  was 
said  that  the  injury  was  caused  by 
apparatus  wholly  under  the  control  of 
the  defendant,  a  common  carrier,  and 
that  the  accident  was  of  anch  a  char- 
acter tiiat  it  would  not  ordinarily 
occur  if  due  care  had  been  used  in  the 
management  of  the  railway. 

So,  in  Mitchell  t.  Chicago  &  A.  R. 
Co.  (1908)  132  Mo.  App.  143,  112  S. 
W.  291,  in  holding  that  where,  in  coup- 
ling a  freight  train,  the  portions  were 
driven  togetiier  wiUi  such  force  aa  to 
hurl  passengers  in  the  caboose  Arom 
their  seats,  and  one  of  them  through 
the  door  to  the  ground,  and  to  overturn 
the  water  tank  and  shake  the  lamps 
frcHU  their  positions,  breaking  the 
globes,  the  facts  were  sufficient  to 
show  an  unusual  and  extraordinary 
jar  attributable  to  the  operation  of  in- 
strumentalities within  the  control  of 
the  defendant,  and  to  raise  a  presump- 
tion of  negligence  upon  the  part  of 
the  carrier,  the  court  said:  "The  facta 
in  proof  in  the  case  now  under  advise- 
ment extend  quits  beyond  the  usual 
and  ordinary  jerks  incident  to  the  op- 
eration of  a  freight  train  however,  for 
to  say  otherwise  would  be  to  declare 
that  it  was  a  usual  and  ordinary  oc- 
currence in  the  coupling  of  trains  to 
produce  sncli  a  collision  as  hurls  pas- 
sengers fnnn  their  seats  through  the 
doors  of  the  car  onto  the  ground,  over- 
turns water  kegs,  jars  papers  from  the 
conductor's  desk,  pigeonholes,  and  the 
lamps  from  their  positions.  And  too, 
that  it  is  a  usual  and  ordinary  occur- 
rence for  freight  trains  to  msJce  their 
coupling  in  such  a  manner  as  to  inflict 
injury  upon  passengers  seated  in  the 
cars,  sufiftcient  to  produce  headache, 
lame  backs  and  the  loss  of  sleep  for 
two  successive  nights.  Common 
knowledge  in  that  behalf  points  such 


to  be  more  than  the  result  of  an  or- 
dinary and  usual  jerk  of  a  freight 
train  operated  without  negligence. 
We  are  fully  persuaded  that  although 
there  was  no  proof  or  a  specific  neg- 
ligent act  on  liie  part  of  those  operat- 
ing the  train,  the  facts  above  related 
are  amply  sufficient  to  authorize  a 
legitimate  inference  of  negligence  on 
the  part  of  the  engineer  and  those  en- 
gaged in  the  coupling,  constituting 
substantial  evidence  in  support  of  the 
verdict.  ...  As  to  the  proposition 
presented  with  respect  to  the  doctrine 
of  res  ipsa  loquitur,  .  .  .  tiie  sound 
rule  on  the  subject  declared  in  an  ear- 
ly case  and  often  approved  hy  the 
courts,  is :  IVhere  the  thing  is  shown 
to  be  under  the  management  of  de- 
fendant or  its  servants,  and  the  ac- 
cident is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if 
those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  ncplanation 
by  d^endant,  that  the  accldoit  arose 
from  want  of  care.' " 

Again,  in  Redmon  v.  Metropolitan 
Street  R.  Co.  (1904)  185  Ho.  1,  106 
Am.  St.  Rep.  668,  84  S.  W.  26,  where 
a  passenger  on  a  cable  car,  as  the  re- 
sult of  a  sudden  and  abrupt  stopping 
oi  the  car,  was  thrown  with  great  vi- 
olence fnmi  his  seat  against  the  stove 
and  side  of  the  car  and  onto  the  floor, 
it  was  held  that  since  the  injury  arose 
from  apparatus  wholly  and  entirely 
under  the  control  of  the  defendant  and 
furnished  and  operated  by  it,  the  facts 
so  shown  made  out  a  prima  facie  case 
of  negligence  against  the  carrier.  It 
was  also  ^pressly  recognized  in  this 
case  that  an  accident  such  as  the  one 
in  controversy,  in  the  ordinary  course 
of  things,  would  not  have  happened 
if  the  carrier  had  used  proper  care  in 
the  management  and  care  of  its  road 
and  equipment. 

And  in  Rosenthal  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1914)  88  Conn.  65,  51 
L.R.A.(N.S.)  775,  89  Atl.  888,  the 
court  applied  the  rule  that  a  passenger, 
to  raise  a  presumption  of  negligence 
in  the  operation  of  a  passenger  train, 
must  go  farther  than  to  characterize 
the  jerk  or  jolt  which  threw  him  for- 
ward in  his  seat  and  caused  a  suit  case 
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to  fall  upon  him  from  one  of  the  racks 
provided  for  luggage  as  ''awful*'  or 
"strong"  or  "big,"  and  must  show  by 
evidence  of  what  took  place  as  a  phys- 
ical fact  that  the  train  was  operated 
negligently,  and  held  that  the  f^ct  that 
the  train  was  stopped  so  suddenly  as 
to  throw  the  passengers  forward  in 
their  seats  and  dislodge  a  suit  case 
from  an  overhead  baggage  rack>  was 
sufficient,  in  the  absence  of  any  ex- 
planation from  the  company,  to  raise 
a  presumption  of  negligence  in  the 
operation  of  the  train.  In  reaching 
this  conclusion  Beach,  J.,  among  other 
thini^  said:  "In  this  case  the  wit- 
nesses  not  only  characterized  the  stop 
as  sudden  and  violent,  but  they  tes- 
tified to  the  physical  effect  on  them- 
selves, as  throwing  them  forward  in 
their  seats,  and  to  the  simultaneous 
fall  of  the  suit  case,  which,  according 
to  the  testimony,  had  been  securely 
stowed  in  the  rack  before  the  train 
started.  We  think  that  the  jury  might 
reasonably  have  found  that  the  atop 
was  anusually  sudden  and  caused  the 
suit  case  to  fall  from  a  position  from 
which  it  would  not  probably  have  been 
dislodged  by  the  ordinary  motion  of 
the  train.  .The  starting  and  stopping 
of  trains  is  a  matter  peculiarly  with- 
in the  control  of  the  employees  of  the 
railroad,  and  the  safety  of  passengers 
may  be  endangered  by  careless  or  un- 
skilful handling  of  the  powerful  ap- 
paratus employed  for  these  purposes. 
A  passenger  cannot  be  expected  to 
know  the  cause  of  an  abrupt  stop  re- 
sulting in  injury,  and  it  is  not  asking 
too  much  of  the  defendant  railroad 
that  it  should  be  put  upon  its  explana- 
tion by  evidence  showing  that  the  stop 
was  uncommonly  abrupt  and  that  it 
produced  a  physical  consequence  in 
itself  unusual,  from  which  the  plain- 
tiff's injury  resulted." 

c.  Instrumentality   controlled   hy  ear- 
lier. 

Without  reference  to  the  unusual 
character  of  the  accident,  it  has  been 
held  that  a  presumption  of  negligence 
arises  because  of  the  fact  that  the  neg- 
ligence charged  and  which  resulted  in 
the  throwing  of  the  passenger  from 
his  seat  related  to  an  instrumentality 


wholly  within  the  confarol  of  the  car- 
rier. 

Thus,  in  Smith  v.  Chicago  City  R. 
Co.  (1911)  165  Ul.  App.  190,  upon  the 
theory  that  where  the  negligence 
charged  relates  to  an  instrumentality 
wholly  within  the  control  of  the  de- 
fendant, the  doctrine  of  res  ipsa  lo- 
quitur is  applicable  and  a  presumption 
of  negligence  arises,  it  was  held  that 
a  presumption  of  negligence  upon  the 
part  of  a  carrier  arose  from  injury  to 
a  passenger  on  a  trailer  attached  to  a 
cable  car,  caused  by  a  violent  jolt, 
throwing  him  violently  against  the 
woodwork  at  the  back  of  the  seat  in 
which  he  was  sitUng  and  then  forward 
and  ontb  the  floor  of  the  car. 

And,  of  course,  a  very  strong  case 
for  the  raising  of  a  presumption  of 
negligence  is  made  where  it  is  shown 
that  the  throwing  of  the  passengo- 
from  his  seat  resulted  from  a  collision 
or  a  defect  in  the  roadway  or  carrying 
vehicle  or  in  the  machinery  or  appara- 
tuB  ased  to  run  the  aame.  Since  such 
things  are  under  the  control  of  the 
carrier,  the  law  presumes  that  it  was 
negligent  when  a  passenger  is  injured 
as  a  result  of  an  accident  to  the  rolling 
stock  itself.  For  instance,  in  Clow  v. 
Pittsburgh  Traction  Co.  (1898)  158 
Pa.  410,  27  Atl.  1004,  where  a  cable 
car,  stopped  by  reason  of  a  defect  in 
the  roadway  or  machinery  with  suffi- 
cient force  to  Uirow  plaintiff,  a  pas- 
senger, from  his  sea^  it  was  htUd  that 
the  law  would  presume  the  company 
negligent  And  in  Southern  R.  Co.  v. 
Dawson  (1900)  98  Va.  677,  36  S.  E. 
996,  8  Am.  Neg.  Rep.  S59,  where  a 
freight  train  parted  from  some  un- 
known and  unexplained  cause  and 
then  again  came  together  with  such 
force  as  to  derail  several  cars  and  to 
throw  plaintiff,  a  passenger,  from  his 
seat  in  the  caboose  with  great  violence 
and  to  his  injury,  it  was  held  that  the 
presumption  was  that  the  accident  was 
the  result  of  the  negligence  of  the 
company  so  as  to  throw  upon  it  the 
burden  of  showing  that  there  had  been 
no  negligence,  and  that  the  injury  had 
been  caused  by  inevitable  casualty  or 
by  some  cause  which  human  care  and 
foresight  could  not  prevent.  In  North 
Chicago  Street  R.  Co.  v.  Sehwarts 
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(1899)  82  ni.  App.  493,  where  defend- 
ant deliberately  ran  its  cable  car  into 
an  obstruction  on  its  track  in  an  at- 
tempt to  pass  over  the  same,  with  such 
force  as  resulted  in  a  lurch  or  jolt 
sufiBcient  to  throw  plaintiff,  a  passen- 
ger, from  her  seat  to  the  floor  of  the 
car,  it  was  held  that'a  prima  facie  case 
of  negligence  was  established.  This 
was  upon  the  theory  that  the  evidence 
showed  that  the  obstruction  was  un- 
der the  defendant's  control. 

tf.  Mere  happening  of  ooofdant. 

In  a  few  cases  in  which  a  passenger 
was  injured  by  falling  or  being  thrown 
from  his  seat,  the  courts  have  broadly 
ruled  that  the  mere  happening  of  the 
accident  is  sufficient  to  establish  a 
prima  facie  case  of  negligence  against 
the  carrier,  but  it  will  be  noted  in 
practically  all  of  these  cases  that  the 
facts  were  such  as  to  permit  the  re- 
salt  to  be  characterized  as  unusual  and 
out  of  the  ordinary,  so  as  to  place  upon 
the  d^endant  the  duty  of  explaining 
the  cause  of  the  accident. 

In  Hobson  v.  St.  Louis,  S.  &  F.  R. 
Co.  (1913)  180  111.  App.  84,  proceed- 
ing upon  the  broad  theory  that  proof 
that  one  was  a  passenger  and  that  an 
accident  happened  resulting  in  idjury 
is  sufiicient  to  establish  a  prima  facie 
case  of  negligence  it  was  held  that  a 
presumption  of  negligence  arose 
against  a  carrier,  where  a  passenger 
on  its  electric  train  was  injured  by 
being  thrown,  as  a  result  of  the  sud- 
den stopping  of  the  car,  so  violently 
against  the  seat  in  front  of  her  as  to 
cause  it  to  turn  over.  Here  the  facts 
-were  clearly  sufficient  to  at  least  per- 
mit tiie  stop  and  the  result  to  be  char- 
acterized as  onusaal  and  out  of  the 
ordinary. 


And  following  a  similar  rule  it  was 
held  in  Vandalia  R.  Co.  v.  Darby 
(1915)  60  Ind.  App.  294. 108  N.  E.  778, 
that  a  presumption  of  negligence  upon 
the  part  of  a  carrier  arose  when  a 
passenger  on  a  freight  train  was  in- 
jured by  a  sudden  and  violent  stopping 
of  the  train  by  application  of  the  brakes 
which  threw  her  from  her  seat  for- 
ward 16  or  20  feet  across  the  caboose 
and  against  the  side  of  the  ear  and 
on  tile  floor.  Here,  too.  it  would  seem 
that  the  stop  must  have  been  an  un- 
usual one.  So,  in  Missouri,  K.  &  T.  R. 
Co.  V.  Stone  (1910)  58  Tex.  Civ.  App. 
480,  125  &  W.  587,  it  was  held  that 
proof  that  a  railroad  coach  while 
standing  In  a  yard  and  known  to  be 
occupied  by  passengers  was  so  violent- 
ly moved  by  the  carrier  as  to  cause 
some  of  such  passengers  to  be  thrown 
against  the  arms  of  the  chairs  oc- 
cupied by  them,  and  others  to  be 
thrown  to  the  floor,  was  snfficient  to 
establish  a  prima  facie  case  of  neg- 
ligence and  impose  upon  the  carrier 
the  burden  of  showing  circumstances 
that  would  exonerate  it  from  blame. 
Again  the  movement  of  the  car  seems 
to  have  been  an  unusually  violent  one. 

Likewise,  in  Baltimore  &  P.  tt.  Co.  v. 
Swann  (1895)  81  Md.  400,  31  L.R.A. 
313,  32  Atl.  175,  applying  the  rule  that 
injury  to  a  passenger  on  a  train  is 
prima  facie  evidence  of  the  carrier's 
negligence,  it  was  held  that  the  fact 
that  a  passenger  was  jostled  and 
thrown  from  her  seat  against  the  side 
of  the  car  to  her  serious  injury  raised 
a  presumption  of  negligence  as  against 
the  carrier.  6.  J.  C. 


BUELL  STARE,  Plff.  in  Err., 

V. 

ED  HAMILTON. 

Georgia  Supreme  Court— July  10,  1010* 

(—       _^  99  S.  E.  861.) 

Iqjanctioii  —  against  association  with  girL 

1.  Where  a  man  has  debauched  a  minor  girl  and  induced  her  to  abandon 
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her  parental  abode  and  live  with  him  in  a  state  of  adultery  and  fornica- 
tion, and  persists  in  a  continuance  of  such  conduct,  equity  will  afford  a 
remedy  by  injunction,  and  to  that  end,  in  a  suit  by  the  father,  will  enjoin 
the  man  from  associatinsr  and  communicatinsr  with  the  girl,  eiliier  by  writ- 
ing, telephoning,  or  telegraphing,  personally  or  through  the  aid  or  agency 
of  any  other  person. 

{See  note  on  this  questum  beginning  on  page  1044.] 


—  right  to. 

2,  Under  the  pleadings  and  the  evi- 
dence in  this  case,  the  judge  did  not 


err  in  granting  a  temporary  injunc- 
tion. 

[See  14  R.  C.  L.  365,  370.] 


Erbos  to  the  Superior  Court  for  Whitfield  County  (Tarver,  J.)  to  review 
a  decree  in  favor  of  plaintiff  in  a  suit  to  enjoin  defendant  from  associat- 
ing or  communicating  in  any  way  with  plaintiff's  daughter.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Reuben  R.  Arnold  and  Archi- 
bald H.  Davis,  for  plaintiff  in  error : 

The  court  will  not  enjoin  a  person 
from  committing  a  crime,  nor  will  in- 
junction be  granted,  where  the  in- 
jurious acts  have  already  taken  place. 

O'Brien  v.  Harris,  105  Ga.  732,  31  S. 
E.  745;  Re  Sawyer,  124  U.  S.  200,  81 
L.  ed.  402,  8  Sup.  Ct.  Rep.  482;  Faulk 
V.  Sycamore,  104  6a.  26.  41  L.R.A.  772. 
69  Am.  St.  Rep.  128,  SO  S.  E.  417. 

Injunction  issues  only  for  the  pro- 
tection of  a  property  right. 

Singer  Mfg.  Co.  v.  Domestic  Sewing 
Mach.  Co.  49  Ga.  70;  Georgia  R.  & 
Bkg.  Co.  v.  Atlanta,  118  Ga.  486,  46 
S.  B.  256;  Shellman  v.  Saxon,  134  Ga. 
29,  27  L.R.A.(N.S.)  452,  67  S.  E.  438; 
Jonesboro  v.  Central  of  Georgia  R.  Co. 
134  Ga.  190,  67  S.  E.  716;  Stames  v. 
Atlanta,  139  Ga.  531,  77  S.  E.  881; 
Schooler  v.  Schooler,  74  Ga.  345;  Price 
V.  Price,  90  Ga.  244, 15  S.  E.  774;  Lyon 
v.  Lyon,  102  Ga.  453,  42  L.R.A.  194,  66 
Am.  St  Rep.  189,  31  S.  E.  34;  Hall  v. 
Hall,  141  Ga.  361,  80  S.  E.  992. 

Messrs.  C.  D.  McCntchen  and  F.  K. 
McCntchen  also  for  plaintiff  in  error. 

Messrs.  Harris  &  Harris,  F.  W.  Cope- 
land,  and  George  Glenn,  for  defendant 
in  error: 

Injunction  lies  at  the  instance  of 
plaintiff. 

Lyon  V.  Lyon,  102  Ga.  453,  42  L.R.A. 
194,  66  Am.  St.  Rep.  189,  31  S.  E.  34. 

Atkinson,  J.,  delivered  the  opinion 
of  the  court: 

The  controlling  question  in  this 
case  is.  Where  a  man  has  debauched 
a  minor  girl  and  induced  her  to 
abandon  her  parental  abode  and 
live  with  him  in  a  state  of  adultery 
and  fornication,  and  persists  in  a 
continuance  of  such  conduct,  will 


equity  afford  the  father  of  the  girl 
a  remedy  by  injunction,  and  to  that 
end  enjoin  the  man  from  associat- 
ing with  the  girl  and  from  com- 
municating with  her  in  any  way, 
either  by  writing,  telephoning,  tele- 
graphing, or  through  the  aid  and 
agency  of  any  other  person?  The 
following  excerpts  from  the  Civil 
Code  have  the  force  and  effect  of 
statutes : 

Sec.  6490.  "Equity,  by  a  writ  of 
injimctitm,  may  restrain  proceed- 
inga  in  another  or  the  same  court, 
or  a  threatened  or  existing  tort,  or 
any  other  act  of  a  private  individual 
or  corporation  which  is  illegal  or 
contrary  to  equity  and  good  con- 
science, and  for  which  no  adequate 
remedy  is  provided  at  law." 

Sec  4538.  "Equity  will  not  take 
cognizance  of  a  plain  legal  right, 
where  an  adequate  and  complete 
remedy  is  provided  by  law;  but  a 
mere  privilege  to  a  party  to  sue  at 
law,  or  the  existence  of  a  common- 
law  remedy  not  as  complete  or  ef- 
fectual as  the  equitable  relief,  shall 
not  deprive  equity  of  jurisdiction." 

Sec.  4519.  "Equity  jurisdiction  is 
established  and  allowed  for  the  pro- 
tection and  relief  of  parties,  where, 
from  any  peculiar  circumstances, 
the  operation  of  the  general  rules 
of  law  would  be  deficient  in  protect- 
ing from  anticipated  wrong,  or  re- 
lieving for  injuries  done." 

Sec.  3020.  "Until  majority,  it  is 
the  duty  of  the  father  to  provide 
for  the  maintenance,  protection,  and 
education  of  his  child." 
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Sec.  3025.  "Parents  and  children 
may  mutually  protect  each  other, 
and  justify  the  defense  of  the  per- 
son or  reputation  of  each  other." 

In  Clark  on  Equity,  §  241,  it  is 
said :  "When  the  act  of  the  defend- 
ant has  consisted  of  interfering  with 
domestic  relations,  equitable  relief 
has  rarely  been  given  unless  a  prop- 
erty right  was  involved." 

See  also  Bispham,  Eq.  738. 

In  Lyon  v.  Lyon,  102  Ga.  453,  42 
L.R.A.  194,  66  Am.  St.  Rep.  189,  31 
S.  E.  34,  it  was  held :  "An  injunc^ 
tion  will,  in  a  meritorious  case,  lie 
at  the  instance  of  a  wife,  who  is  su- 
ing her  husband  for  a  divorce  on 
the  grounds  of  cruel  treatment  and 
habitual  intoxication,  to  restrain 
him  not  only  from  interfering  with 
her  property,  but  also  from  going 
into  her  dwelling  house  and  eating 
and  sleeping  therein  over  her  pro- 
test and  against  her  consent." 

In  the  course  of  the  opinion  it 
was  said :  "While  courts  of  equity 
are  reluctant  to  interpose  in  contro- 
versies growing  out  of  merely  per- 
sonal or  domestic  relations,  and  will 
ordinarily  leave  the  parties  to  pur- 
sue the  remedies  open  to  them  in  the 
courts  of  common  law,  still  when 
'property  rights  or  questions  con- 
cerning property  arise  between  hus- 
band and  wife,  parent  and  child, 
[or]  guardian  and  ward,'  jurisdic- 
tion will  be  taken,  in  a  proper  case, 
in  order  that  full  and  adequate  re- 
lief may  be  granted  to  the  injured 
party." 

In  Vanderbilt  v.  Mitchell,  72  N. 
J.  Eq.  910,  919,  14  L,R.A.(N.S.) 
304,  67  Atl.  100,  it  was  said:  "If 
it  appeared  in  this  case  that  only 
the  complainant's  status  and  per- 
sonal rights  were  thus  threatened  or 
thus  invaded  by  the  action  of  the 
defendants  and  by  the  filing  of  t^e 
false  certificate,  we  should  hold,  and 
without  hesitation,  that  an  individ- 
ual has  rights,  other  than  property 
rights,  which  he  can  enforce  in  a 
court  of  equity  and  which  a  court  of 
equity  will  enforce  against  invasion, 
and  we  should  declare  that  the  com- 
plainant was  entitled  to  relief." 

The  above  case  involved  the  in- 
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fringement  of  both  personal  rights 
and  property  rights ;  but,  inasmuch 
as  it  involved  personal  and  property 
rights,  the  court  put  the  grant  of  in- 
junction upon  "tiechnical"  property 
rights. 

In  an  article  on  injuries  to  per- 
sonalty, in  29  Harvard  L.  Rev.  668. 
there  is  an  elaborate  discussion  and 
able  review  of  cases  on  the  subject. 
Among  the  cases  cited  is  Ex  parte 
Warfield,  40  Tex.  Crim.  Rep.  413, 
76  Am.  St.  Rep.  724,  50  S.  W.  933. 
In  that  case  it  was  held  that  injunc- 
tion at  the  instance  of  a  husband 
(plaintiff)  would  issue  against  the 
defendant,  who  was  alleged  to  have 
partially  alienated  the  affections  of 
plaintiff's  wife,  to  restrain  him  from 
visiting  or  associating  vdth  her,  go- 
ing to  or  near  her  at  a  certain  house, 
or  interfering  with  plaintiff's  at- 
tempts to  communicate  with  her.  In 
the  course  of  the  opinion,  it  was 
said :  "Now,  recurring  to  the  sub- 
ject-matter of  this  litigation,  as  set 
forth  in  plaintiff's  petition,  we 
think  there  can  be  no  question  that 
appellant  sets  forth  a  cause  of  ac- 
tion for  the  partial  alienation  of  his 
wife's  affections.  The  marital  rela- 
tion existing  between  these  parties 
was  a  civil  contract,  binding,  until  it 
should  be  abro^ted,  upon  both  of 
the  spouses.  *He  is  entitled  to  the  so- 
ciety of  his  wife,  and  may  sue  for 
damages  any  person  enticing  her 
away  from  him;  and,  whenever  a 
wife  is  not  justified  in  abandoning 
her  husband,  he  who  knowingly  and 
intentionally  assists  her  in  thus 
violating  her  duty  is  guilty  of  a 
wrong  for  which  an  action  will  lie.' 
See  2  Lawson,  Rights,  Rem.  &  Pr.  § 
714.  'It  is  a  legal  presumption  that 
a  wife's  services  and  the  comfort  of 
her  society  are  fully  equivalent  to 
any  obligations  whi&i  ttie  law  im- 
poses upon  her  husband  because  of 
the  marital  relation,  and  her  obli- 
gation to  render  family  service  is 
coextensive  with  that  of  her  hus- 
band to  support  her  in  the  family.' 
Id.  §  715;  Schouler,  Dom.  Rel.  §  41; 
Bennett  v.  Smith,  21  Barb.  439; 
Barnes  v.  Allen,  30  Barb.  663.  A 
husband,  from  time  immemorial. 
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has  an  interest  in  the  services  of 
his  wife»  sprinsring  from  the  marital 
relation.  In  this  state,  suits  for 
personal  injuries  to  her  must  be 
maintained  by  the  husband,  pi'edi- 
cated  upon  this  idea.  The  suit  here 
was  brought  for  damages  on  an  al- 
leged partial  alienation  of  the  af- 
fections of  his  wife,  and  it  was 
averred  that  on  account  of  the  past 
conduct  of  the  defendant  in  that 
suit,  plaintiff  was  apprehensive,  and 
had  just  grounds  to  fear,  that,  by  a 
continuance  thereof,  the  wife's  af- 
fections would  be  entirely  alienated. 
There  would  consequentiy  be  a 
breach  and  destruction  of  the 
matrimonial  contract  existing  be- 
tween the  parties,  by  which  plain- 
tiff would  entirely  lose  the  af- 
fections and  services  of  his  said 
wife.  These,  it  must  be  conced- 
ed, were  of  a  peculiar  value  to 
plaintiff;  and  it  would  seem  that,  if 
the  court  had  the  power  to  maintain 
this  suit  for  damages  on  account  of 
a  partial  alienation  of  the  affections 
of  his  said  wife,  he  would  have  the 
right  to  invoke  the  restraining  pow- 
er of  a  court  of  equity  to  prevent 
the  utter  alienation  of  his  wife's  af- 
fections and  the  utter  destruction 
of  the  marital  agreement." 

The  case  under  consideration  dif- 
fers on  its  facts  from  any  case  here- 
tofore decided  by  this  court  and 
from  any  of  the  cases  cited  from 
other  states.  It  in  a  sense  involves 


both  personal  and  property  rights. 
The  father  has  the  ri^t,  under  the 
statutes  of  this  state,  to  protect  his 
minor  child,  to  be  protected  by  her, 
and  to  have  her  reside  in  his  home 
and  with  his  family  and  to  enjoy 
the  comfort  of  her  association  and 
the  advantage  of  her  services.  It  is 
his  moral  and  legal  duty  to  support 
her  in  sickness  and  in  health.  Ref- 
ormation of  a  wayward  daughter  is 
always  possible,  and  her  father  has 
the  legal  and  moral  right  to  make 
the  effort  to  save  her,  and  in  some 
measure  lessen  the  reproach  to  his 
name  and  to  the  reputation  of  his 
family.  It  is  diffi-  ,,,„„eti— 
cult  to  understand  ^*tnmt  Maoei«- 
why  injunctive  pro- 
tection  of  a  mere  property  right 
should  be  placed  above  similar  pro- 
tection from  the  continual  humilia- 
tion of  the  father  and  the  reputa^ 
tion  of  the  family.  In  some 
instances  the  former  may  be  ade- 
quately compensated  in  damages, 
but  the  latter  is  irreparable ;  for  no 
mere  money  consideration  could  re- 
store the  good  name  and  reputation 
of  the  family,  or  palliate  the  humil- 
iation of  the  father  for  the  con- 
tinual debauching 
of  his  daughter.  *^ 
Under  the  pleadings  and  the  evi- 
dence the  interlocutory  injunction 
was  properly  granted. 
Judgment  affirmed. 

All  the  Justices  concur. 


ANNOTATION. 


Injunction  to  prevent  one  person  from  associating  with  anothtf. 


It  is  not  intended  to  include  cases 
of  orders  restraining  the  marrying  of 
infants  or  providing  for  their  custody 
or  preventing  interference  with  them 
in  certain  cases  by  a  parent,  nor  cases 
of  interference  by  husbands  with 
wives  from  whom  they  are  separated. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Stark  v.  Hauilton^ 
ante,  1041)  that  a  father  may  obtain 
an  injunction  restraining  a  man  from 
associating  with  his  minor  daughter, 
whom  he  has  debauched. 


Ex  parte  Warfield  (1899)  40  Tte. 
Crim.  Rep.  418,  76  Am.  St  Rep.  724. 
60  S.  W.  933,  which  is  sufficiently  dis- 
cussed in  the  reported  case  (Staiik 
V.  Hampton)  seems  to  be  the  only 
case  upon  the  interesting  question 
whether  one  spouse  may  enjoin  a  third 
person  from  associating  with  the  oth- 
er spouse.  It  is  true  that  there  is  in 
such  case  the  remedy  at  law  for  alien- 
ation of  affections;  but  it  will  hardly 
be  contended  that  that  is  an  adequate 
remedy. 
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In    Butler  v.  Freeman   (1766)  1 
Ambl.  301,  27  Eng.  Reprint,  204,  there 
was  a  petition  by  the  plaintiflfs  father 
setting:  forth  that  the  plaintiff  was 
entitled  to  a  considerable  estate,  that 
a  bill  had  been  brought  in  bis  name 
for  directions  concerning  it»  and  a 
decree  made  for  that  purpose ;  that  the 
plaintiff,  at  the  age  of  eighteen  years, 
had  been  seduced  away  from  a  clergy- 
man's house,  where  he  was  placed  for 
education,  by  one  Medwin  and  Mary 
Dolben,  his  sister-in-law,  and  that 
they  all  went  to  Antwerp*  where  "it 
ia  pretended  that  the  plaintiff  and 
Mary  were  married.  It  appeared  that 
a  suit  -was  pending  to  annul  the  mar- 
riagre.     Medwin  and  Mary  were  com- 
mitted.    It  was  later  ordered  that 
ttedwin  be  discharged  upon  paying 
the  costs  of  the  contempt,  but  he  is 
not  to  resort  to,  or  keep  company  with, 
or  have  any  intercourse  or  correspond- 
ence   with,  the  plaintiff,  the  infant, 
till  f ujrther  order." 

^^ference  may  be  here  made  to 
^mar  v.  Roff  (1817)  8  Johns.  Ch. 
(N-  Y.)  49,  where  the  defendant  had 
niarried  a  girl  twelve  years  old,  she 
joining^  in  as  a  frolic,  and  not  under- 
awv^ing  the  matter,  and  at  once  leav- 
"i^l  the  defendant;  and  it  was  ordered 
pat  the  defendant  refrain  from  hold- 
any  conversation  or  from  having 


any  intercourse  or  correspondence 
with  the  girl. 

It  may  be  noted  that  in  Hodecker  v. 
Strieker  (1896)  39  N.  Y.  Supp.  515, 
the  court  sastained  a  demurrer  to  a 
complaint  of  the  plaintiff  which,  as 
stated  by  the  court,  "alleges  that  she 
is  the  lawful  wife  of  Frederick  Ho- 
decker ;  tiiat  the  defendant,  with 
knowledge  of  this,  resides  with  him,  in 
relations  immoral  and  meretricious, 
and  assumes  to  bear  the  surname  of 
Hodecker,  and  that  such  appropriation 
of  the  plaintiff's  name  of  Hodecker,  by 
thus  falsely  personating  her,  is  cal- 
culated to  prejudice  the  plaintiff's 
standing  in  the  conununity.  as  well  as 
to  scandalize  and  injure  her  in  name 
and  fame,  as  the  lawful  wife  of  the 
said  Frederick  Hodecker;  and  that  'by 
reason  of  the  premises  the  plaintiff 
has  been  scandalized,  slandered,  de- 
famed, humiliated,  defrauded,  libeled, 
and  otherwise  injured  among  the  com- 
munity, and  greatly  distressed  in 
mind,  to  her  damage  of  $10,000/  She 
therefore  demands  judgment  for  in- 
junctive relief  and  for  damages."  The 
court  stated  that  the  charge  was  not 
that  the  defendant  sought  to  person- 
ate the  plaintiff,  and  that  she  failed  to 
aver  that  her  cohabitation  with  her 
husband  was  discontinued  for  any 
cause  attributable  to  the  defendant 

B.  B.B. 


^^^^C  E.  EMERSON,  Trading  as  the  Emersonian  Apartments,  et  al., 

Appts., 

V. 

RACHEL  TAYLOR. 

Maryland  Court  of  Appeals  —  Jutte  20,  1018. 
(_  Md.  — ,  104  Atl.  538.) 

Hiialfc^^^  and  wife  —  injury  to  husband  —  action  by  wife. 

,.**^rried  woman  is  not  entitled  to  damages  for  loss  of  consortiam  for 
Y  ^^Ht  injuries  inflicted  upon  her  husband. 
*-^ce  Tuote-on  this  question  beginning  on  page  1049.] 


by  defendants  from  a  judgment  of  the  Baltimore  City  Court 
C^rruling  a  demurrer  to  the  declaration  in  an  action  brought  to  recover 
damages  for  plaintiff's  loss  of  consortium,  from  injuries  to  her  husband, 
aReged  to  have  been  caused  by  defendants'  negligence.  Reversed, 
"Fhe  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Aubrey  Pearre,  Jr^  for  appel- 
lants : 

The  Married  Women's  Act  of  Mary- 
land does  not  create  any  new  right  of 
action  in  a  wife,  but  doe^  give  to  her 
the  right  to  bring  suit  only  on  such 
rights  of  action  as  existed  in  her  favor 
at  common  law;  therefore  she  cannot 
bring  suit  in  a  case  such  as  this  is, 
for  loss  of  consortium,  where  a  hus- 
band is  injured  through  the  negligence 
of  another. 

Kosciolek  v.  Portland  R.  Light  &  P. 
Co.  81  Or.  517,  160  Pac.  132;  Stout  v. 
Kansas  City  Terminal  Co.  172  Mo. 
App.  113,  157  S.  W.  1019;  Gambino  v. 
Manufacturers  Coal  &  Coke  Co.  175 
Mo.  App.  658,  158  S.  W.  77;  1  Cooley, 
Torts,  3d  ed.  p.  474;  Goldman  v.  Cohen, 
30  Misc.  336,  63  N.  Y.  Supp.  459;  Fen- 
eflf  V.  New  York  C.  &  H.  R.  R.  Co.  203 
Mass.  278,  24  L.R.A.(N.S.)  1024,  133 
Am.  St.  Rep.  291,  89  N.  E.  436;  Brown 
V.  Kistleman,  177  Ind.  692,  40  L.R.A. 
(N.S.)  236,  98  N.  E.  631;  Patelski  v. 
Snyder,  179  III.  App.  24;  Smith  v. 
Nicholas  Bldg.  Co.  93  Ohio  St.  101, 
L.R.A.1916E,  700,  112  N.  E.  204,  Ann. 
Cas.  1918D,  206. 

Messrs.  Augustus  C  Binswanger 
and  Louis  Samu^,  for  appellee: 

A  wife  may  sue  for  loss  of  consort- 
ium growing  out  of  negligence  to  her 
husband. 

Wolf  V.  Frank,  92  Md.  138,  52  L.R.A. 
102,  48  Atl.  132;  Bennett  v.  Bennett, 
116  N.  Y.  584,  6  L.R.A.  553,  23  N.  E. 
17;  Foot  V.  Card,  58  Conn.  1,  6  L.R.A. 
829,  18  Am.  St.  Rep.  258,  18  Atl.  1027; 
Westlake  v.  Westlake,  34  Ohio  St.  621, 
32  Am.  Rep.  397;  Flandermeyer  v. 
Cooper,  85  Ohio  St.  327,  40  L.R.A. 
(N.S.)  363,  98  N.  E.  102,  Ann.  Cas. 
1913A,  983;  Gemerd  v.  Gernerd,  185 
Pa.  233,  40  L.R.A.  549,  64  Am.  St.  Rep. 
646,  39  Atl.  884;  Seaver  v.  Adams,  66 
N.  H.  142,  49  Am.  St.  Rep.  597,  19 
Atl.  776;  Warren  v.  Warren,  89  Mich. 
123,  14  L.R.A.  545,  50  N.  E.  842;  Wins- 
more  V.  Greenfoank  (1745)  Willes,  577, 
125  Eng.  Reprint,  1330;  Harlan,  Dom. 
Rel.  1909,  p.  74  (VII),  4  et  seq.; 
Guevin  v.  Manchester  Street  R.  Co.  78 
N.  H.  289,  L.R.A.1917C,  410,  99  Atl. 
298,  16  N.  C.  C.  A.  518;  Baltimore  City 
Pass.  R.  Co.  V.  Kemp,  61  Md.  74,  3 
Am.  Neg.  Cas.  655;  Standen  v.  Penn- 
sylvania R.  Co.  214  Pa.  189,  68  Atl.  467, 
6  Ann.  Cas.  408;  Moberg  v.  Scott,  38 
S.  D.  422,  L.R.A.1917D,  732,  161  N.  W. 
998 ;  Blaechinska  v.  Howard  Mission  & 
Home,  130  N.  Y.  499,  15  L.R.A.  215,  29 
N.  E.  755;  Zingrebe  v.  Union  R.  Co.  56 
App.  Div.  567,  67  N.  Y.  Supp.  554; 


Garrison  v.  Sun  Printing  &  Pub.  Asso. 
207  N.  Y.  1,  45  L.R.A.(N.S.)  766,  100 
N.  E.  430,  Ann.  Cas.  1914C,  288;  Rett 
V.  Goehring,  33  N.  D.  413,  L.RJ^1916B, 
1086,  157  N.  W.  296,  Ann.  Cas.  1918A, 
643. 

Stockbridge,  J.^  delivered  the  opin- 
ion of  the  court: 

This  suit  is  an  action  by  a  mar- 
ried woman  to  recover  damages  for 
the  loss  of  consortium,  resulting 
from  an  injury  to  the  husband  oc- 
casioned by  the  negligence,  as  al- 
leged, of  the  defendants.  No  other 
element  of  damage  to  the  plaintiff 
is  claimed.  She  suffered  no  physi- 
cal injury. 

The  husband,  a  hod  carrier  by  oc- 
cupation, was  employed  as  one  of 
the  hands  in  the  building  of  an 
apartment  house  under  construction 
by  the  appellants.  An  elevator 
which  ran  from  the  sixth  to  the  first 
floor  became  beyond  control,  as  the 
result  of  which  the  plaintiff's  hus- 
band was  thrown  down,  suffered  se- 
vere contusions,  the  breaking  of  his 
right  leg,  and  was  confined  to  a  hos- 
pital for  a  period  of  four  months. 
For  the  injury  suffered,  if  due  to  the 
negligence  of  the  defendants,  he  had 
a  right  of  action.  Whether  he  did, 
as  matter  of  fact,  present  any  claim 
for  these  injuries,  and,  if  so,  what 
was  the  ultimate  disposition  of  it. 
does  not  appear  from  the  record,  but 
any  claim  of  this  character  for  the 
injury  suffered  was  a  claim  of  his, 
and  not  of  his  wife.  The  sole  basis 
for  her  claim  rests  in  the  loss  of 
consortium  consequent  upon  the  in- 
jury. 

A  demurrer  was  filed  to  the  decla- 
ration, which  was  overruled.  The 
defendants  declined  to  plead,  a  judg- 
ment by  default  for  lack  of  a  plea 
was  entered  against  them,  and  an 
inquisition  found  in  favor  of  the 
wife,  upon  which  a  judgment  for 
$50  was  entered.  Such  is  the  case 
presented  in  this  court 'by  the  rec- 
ord. The  appeal,  therefore^  calls  in 
question  only  the  ruling  of  the  Bal- 
i^more  city  court  upon  the  demurrer 
to  the  declaration,  and  this  presents 
but  a  single  question  of  law. 

It  was  well  settled  at  common 
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law  that  for  personal  injuries  to  a 
husband  no  right  of  action  arose  in 
favor  of  the  wife;  but  with  the  ad- 
vance of  the  law  in  the  direction  of 
according  greater  rights  to  married 
women^  and  more  nearly  placing  her 
upon  a  footing  of  equality  with  her 
husband,  and  especially  since  the 
adoption  in  many  of  the  states  of 
this  country  of  the  so-called  "Mar- 
ried Women's  Act,"  the  claim  is 
made  that  a  change  has  tak»i  place 
in  the  right  of  a  married  woman  to 
sue  and  recover  separately  from  her 
husband  for  damages  which  she  may 
suffer.  The  case  has  been  presented 
with  much  fullness  of  research  into 
the  adjudications,  and  large  num- 
bers of  the  cases  were  referred  to  in 
the  argument  and  cited  upon  the 
briefs.  The  present  accepted  rule  of 
law  will  be  found  accurately  and 
concisely  stated  in  13  R.  C.  L.  1448, 
where  many  of  the  cases  are  re- 
ferred to.  It  is  sometimes  said  that 
there  is  great  conflict  of  opinion  in 
the  conclusions  reached  in  the  va^ 
rious  cases. 

A  close  examination  of  the  ad- 
judications discloses  that  these 
group  themselves  under  several  dis- 
tinct heads ;  the  difFerences  of  opin- 
ion arising,  as  was  held  in  the  case 
of  Wolf  v.  Frank,  92  Md.  138,  52 
LJI.A.  102,  48  Atl.  132,  from  the 
source  from  which  the  married 
-woman  acquires  the  right,  rather 
than  whether  the  right  existed  at 
all.  In  the  case  just  mentioned  the 
suit  was  brought  by  a  married  wo* 
man  to  recover  damages  for  the 
alienation  of  the  affections  of  her 
husband,  and  this  court  held  that 
the  law  cannot  make  redress  in  such 
cases  otherwise  than  to  the  married 
-woman  solely,  apart  from  all  others, 
and  especially  her  husband.  In  such 
cases  the  injury  to  the  woman  is 
direct,  and  hence  of  legal  necessity 
the  damages  must  be  to  her  solely, 
and  therefore  the  suit  can  be  main- 
tain^ in  her  own  name. 

In  some  of  the  cases  of  this  de- 
scription, the  basis  upon  which  the 
recovery  is  allowed  is  that  an  injury 
of  this  character  involves  the  legal 
idea  of  malice,  even  if  there  be  no 
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actual  malice;  that  the  husband 
cannot  be  said  to  have  been  dam- 
aged, or  have  recovery  therefor,  and 
that,  therefore,  a  suit  by  a  married 
woman  alone,  in  cases  of  alienation 
of  affections,  enticement,  or  seduc- 
tion of  the  husband,  are  held  to  give 
the  wife  the  right  of  action.  This 
right  of  action,  sustained  in  Wolf  v. 
Frank,  supra,  is  said  in  some  of  the 
cases  to  have  been  a  right  existing 
at  common  law,  as  well  as  under 
married  women's  statutes;  but,  how- 
ever this  may  be,  in  this  class  of 
cases  it  is  a  rule  which  has  been 
adopted  quite  generally,  of  which 
the  following  cases  are  examples: 
Bassett  v.  Bassett,  20  III.  App.  643 ; 
Tucker  v.  Tucker,  74  Miss.  93,  32 
L.R.A.  623,  19  So.  955;  Hodgkinson 
V.  Hodgkinson,  43  Neb.  269,  27 
L.R.A.  120,  47  Am.  St.  Rep.  759,  61 
N.  W.  577 ;  Gemerd  v.  Gemerd,  185 
Pa.  233,  40  L.R.A.  549,  64  Am.  St. 
Rep.  646,  39  Atl.  884 ;  Westlake  v. 
Westlake,  34  Ohio  St.  621,  32  Am. 
Rep.  397 ;  Jaynes  v.  Jaynes,  39  Hun, 
40;  Logan  v.  Logan,  77  Ind.  558, 
contra;  Duffies  v.  Duffies,  76  Wis. 
374,  8  L.R.A.  420,  20  Am.  St.  Rep. 
79,  45  N.  W.  522 ;  Lonstorf  v.  Lon- 
storf,  118  Wis.  159,  95  N.  W.  961; 
Jacobson  v.  Siddid,  12  Or.  280,  53 
Am.  Rep.  360,  7  Pac.  108,  crim. 
conv.;  Seaver  v.  Adams,  66  N.  H. 
142,  49  Am.  St.  Rep.  597,  19  Atl. 
776;  Bennett  v.  Bennett,  116  N.  Y. 
584. 6  L.R.A.  553, 23  N.  E.  17 ;  War- 
ren V.  Warren,  89  Mich.  123,  14 
L.R.A.  545,  50  N.  W.  842;  Clow  v. 
Chapman,  125  Mo.  101,  26  L.R.A. 

412,  46  Am.  St.  Rep.  468,  28  S.  W. 
328;  Nolin  v.  Pearson,  191  Mass. 
283,  4  L.R.A.(N.S.)  643,  114  Am. 
St.  Rep.  606,  77  N.  E.  890,  6  Ann. 
Cas.  658;  Work  v.  Campbell,  164 
CaL  348,  43  L.R.A.(N.S.)  581,  128 
Pac.  943;  Rett  v.  Goehring,  33  N.  D. 

413,  L.R.A.1916E,  1086,  157  N.  W. 
294,  Ann.  Cas.  1918A,  643;  Wolf  v, 
Frank,  92  Md.  138,  52  L.R.A.  102, 
48  Atl.  132.  Analogy  to  this  class 
of  cases  was  attempted  to  be  drawn 
from  certain  cases  of  slander  or 
libel;  but  these  cases  are  all  cases 
where  the  suit  was  by  the  husband 
for  loss  of  the  consortium  of  the 
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wife,  and  of  these  the  case  of  Gar- 
rison V.  Sun  Printing  &  Pub.  Co.  207 
N.  Y.  1,  45  L.R.A.(N.S.)  766,  100 
N.  E.  430,  Ann.  Cas.  1914C,  288,  is  a 
good  example.  A  right  may  exist  in 
the  husband,  which,  notwithstand- 
ing the  statute,  is  without  a  corrda- 
tive  right  in  the  wife. 

There  is  another  class  of  cases  up- 
on which  reliance  has  been  placed  by 
the  appellee,  namely,  where  in  the 
suit  of  a  married  woman  against  a 
third  party  for  loss  of  the  consor- 
tium of  her  husband  the  cause  of  the 
damage  was  the  sale  to  the  husband 
of  liquor  or  noxious  drugs.  In  some 
of  these  cases,  the  sales,  as  testified 
to,  were  in  direct  violation  of  state 
statutes;  in  others,  the  right  to 
maintain  such  an  action  has  been 
bs^ed  upon  special  laws,  generally 
described  as  civil  damage  acts ;  and 
in  still  a  third  class  of  cases,  it  has 
been  held  that  sale  of  such  liquors 
or  drugs,  particularly  when  made 
after  due  notice  and  caution  to  the 
dealer,  involves  an  element  of  mal- 
ice, for  which  no  right  of  action  sub- 
sists in  the  husband;  that  the  dam-___ 
age  to  the  wife  is  direct,  not  indirect, 
and  as  such  a  recovery  by  her  in  an  ? 
independent  suit  can  be  maintained.  ; 
See  Flandermeyer  v.  Cooper,  85  ' 
Ohio  St.  327,  40  L.R.A.(N.S.)  360,  ' 
98  N.  E.  102,  Ann.  Cas.  1913A,  983;  \ 
Moberg  v.  Scott,  38  S.  D.  422,  L.R.A. 
1917D,  732, 161 N.  W.  998.  In  many 
of  the  cases  cited  in  the  argument 
the  suits  were  actions  brought  by 
the  husband  for  the  loss  of  the  con- 
sortium of  the  wife,  and  from  these 
it  has  been  argued  that  since  the 
adoption  of  the  Married  Women's 
Act  there  was  the  establishment  of 
a  complete  parity  of  right  upon  the 
piu*t  of  both  husband  and  wife.  The 
suits  in  which  the  Married  Women's 
Act  has  been  considered,  as  affecting 
the  right  of  action,  are,  in  part. 
Southern  R.  Co.  v.  Crowder,  135 
Ala.  417,  33  So.  335;  Clark  v.  Hill, 
69  Mo.  App.  541;  Blair  v.  Seitner 
Dry  Goods  Co.  184  Mich.  304,  L.R.A. 
1915D,  524, 151 N.  W.  724,  Ann.  Cas. 
1916C,  882;  Marri  v.  Stamford 
Street  R.  Co.  84  Conn.  9,  33  L.R.A. 
<N.S.)  1042,  78  Atl.  582,  Ann.  Cas. 


1912B,  1120;  Guevin  v.  Manchester 
Street  R.  Co,  78  N.  H.  289,  L.RA. 
1917C,  410,  99  Atl.  298. 

The  most  satisfactory  discussion 
of  this  phase  of  the  case  will  be 
found  in  Kosciolek  v.  Portland  B. 
Light  &  P.  Co.  81  Or.  517, 160  Fac 
132.  The  line  of  demarcation  is 
there  clearly  drawn  between  cases 
such  as  find  their  origin  in  alienation 
of  affection  and  those  which  result 
from  an  act  of  negligence  of  a  third 
party.  The  rule  with  regard  to 
these  latter  is  clearly  stated  in  the 
section  in  13  R.  C.  L.  already  re- 
ferred to,  and  is  expressed  by  Mr. 
Cooley  in  the  first  volume  of  his 
work  on  Torts,  3d  ed.  p.  474,  as  fol- 
lows: "A  wife  can-  „  ^  ^ 
not  recover  dam-  >rife— tajvrjr  t« 
ages  on  account  of  b^^^fAf"""*'*" 
I>ersonal  injury  to 
her  husband,  whereby  she  sustains 
loss  of  support  and  of  consortium, 
and  is  compelled  to  care  for  him 
while  sick." 

See  also  Stewart,  Husband  & 
Wife,  §  429. 

The  statements  of  these  authors 
are  fully  borne  out  by  the  following 
adjudicated  cases:  Goldman  v.  Co- 
hen, 30  Misc.  336,  63  N.  Y.  Supp. 
459 ;  Feneff  v.  New  York  C.  &  H.  R. 
R.  Co.  203  Mass.  278,  24  L.R.A. 
(N.S.)  1024,  133  Am.  St.  Rep.  291, 
89  N.  E,  436 ;  Bolger  v.  Boston  Elev. 
R.  Co.  205  Mass.  420,  91  N.  £.  389; 
Whitcomb  v.  New  York,  N.  H.  &  H. 
R.  Co.  215  Mass.  440, 102  N.  E.  663 ; 
Gearing  v,  Berkson,  223  Mass.  257, 
L.R,A.1916D,  1006,  111  N.  E.  785; 
Blaechinska  v.  Howard  Mission  & 
Home,  130  N.  Y.  497, 15  L.R.A.  215, 
29  N.  E.  755,  reversing  56  Hun,  322, 
9  N.  Y.  Supp.  679 ;  Stout  v.  Kansas 
City  Terminal  R.  Co.  172  Mo.  App. 
113,  157  S.  W.  1019;  Gambino  v. 
Manufacturers  Coal  &  Coke  Co.  175 
Mo.  App.  653, 158  S.  W.  77;  Patelski 
V.  Snyder,  179  111.  App.  24;  Smith  v. 
Nicholas  Bldg.  Co.  93  Ohio  St.  101, 
L.R.A.1916E,  700, 12  N.  E.  204,  Ann. 
Cas.  1918D,  206;  Brown  v.  Kistle- 
man,  177  Ind.  692,  40  L.R.A.  (N.S.) 
236,  98  N.  E.  631.  To  quote  at 
length  from  the  opinions  in  the  va- 
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rious  adjudicated  cases  would  pro- 
tract this  opinion  to  an  unreasonable 
length,  nor  has  it  seemed  worth 
while  even  to  refer  to  the  class  of 
cases  where  actions  have  been 
brought  in  the  joint  names  of  hus- 
band and  wife,  or  to  suits  for  dam- 
ages in  cases  where  an  assault  has 
been  committed  upon  the  woman, 
and  she  has  brought  an  independent 
suit  for  the  injury  sustained.  Cases 


V.  TAYLOR.  1049 

of  these  several  characters  are  with- 
out bearing  or  influence  upon  the 
question  now  under  consideration. 

It  will  be  apparent  from  what  has 
been  said  that  the  court  below  was 
in  error  in  its  ruling  upon  the  de- 
murrer, and  the  judgment  appealed 
from  must  therefore  be  reversed 
without  a  new  trial. 

Judgment  reversed,  with  costs  to 
the  appellants. 


ANNOTATION. 
Wife's  rigjit  of  action  for  loaa  of  consortium. 


Im  cMwn]. 

The  term  "consortium"  ie  ordinarily 
used  in  the  sense  of  companionship  or 
society;  the  wife's  right  of  consortium 
has,  however,  been  used  in  the  sense 
of  her  right  of  support  from  the  hu»- 
band.  This  right  of  consortium  may 
be  Interfered  with  in  various  ways. 
One  way  is  by  the  alienation  of  Uie 
husband's  affections.  Actions  for 
alienation  of  affections,  however,  are 
in  a  distinct  class,  and  the  principles 
governing  them  cannot  be  fully  de- 
velop*^ in  a  note  limited  to  loss  of 
consortium.  Such  actions  have,  there- 
fore^ been  generally  excluded  from 
the  present  discussion. 

The  right  of  consortium  may  be  in- 
terfered with  by  a  sale  of  drugs  or 
intoxicants  to  the  husband.  The 
^wife's  right  of  action  for  such  a  sale 
ia  frequently  governed  by.  statutes 
commonly  known  as  civil  damage  acts. 
The  right  of  recovery  under  such  a 
statute  is  not  discussed  herein. 

At  common  law  a  wife  had  no  cause 
of  action  for  loss  of  consortium  of  the 
husband.  Kosciolek  v.  Portland  R. 
Light  &  P.  Co.  (1916)  81  Or.  517,  160 
Pac.  132  (dictum  as  to  injury — action 
was  one  for  loss  of  consortium 
through  death).  The  reason  for  this 
has  been  stated  to  be  that  she  could 
not  sue  in  her  own  name  for  a  per- 
sonal injury,  and  that  a  recovery  for 
such  a  wrong  could  only  be  had  in  a 
suit  brought  jointly  by  her  and  her 
husband.  Feneff  v.  New  York  C.  &  H. 
R.  R.  Co.  (1909)  203  Mass.  278.  24 
L.RJ\..(N.S.)  1024,  183  Am.  St.  Rep. 
291,  89  N.  E.  436.   In  Monroe  v.  Ma- 


ples (1792)  1  Root  (Conn.)  422,  an 
action  for  malicious  prosecution,  it 
was  held  that  the  husband  and  wife 
cannot  join  in  an  action  for  an  injury 
done  to  the  husband  as  well  as  the 
wife,  but  for  that  the  husband  must 
have  an  action  by  himself. 

In  Lynch  v.  Knight  (1861)  9  H.  L. 
Gas.  577,  11  Eng.  Reprint,  854,  5  L.  T. 
N.  S.  291,  8  Eng.  Rul.  Cas.  382,  an 
action  by  the  wife  for  slanderous 
words  spoken  of  her  to  her  husband, 
which  resulted  in  a  separation  and 
loss  of  conjugal  society,  an  opinion 
was  expressed  by  Lord  Campbell  that 
such  a  loss  may  be  one  which  the  law 
may  recognize.  This  decision,  how- 
ever, turned  upon  another  point. 

Under  the  Married  "Women's  Acts, 
or  where  the  disabilities  of  married 
women  as  they  existed  at  common  law 
have  been  otherwise  removed,  the  wife 
has  a  right  of  action  for  loss  of  con- 
sortium in  certain  cases.  The  most 
conmiott  illustration  of  cases  in  which 
the  wife's  right  of  action  for  loss  of 
consortium  is  sustained  is  an  action 
for  alienation  of  the  husband's  affec- 
tions. Acts  resulting  in  alienation  of 
affections  are  regarded  as  direct  at- 
tacks upon  the  wife's  rights.  Closely 
akin  to  actions  for  alienation  of  af- 
fections are  those  actions  based  upon 
wilful  acts  directed  against  the  hus- 
band. Thus,  a  right  of  action  has 
been  held  to  exist  in  favor  of  the  wife 
for  loss  of  her  husband's  support, 
comfort,  and  society,  against  one  who 
by  threats  of  violence  drove  the  hus- 
band insane.  Clark  v.  Hill  (1897)  69 
Mo.  App.  641.   While  this  case  is 
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distinguished  from  the  case  of  a  neg- 
ligent injury  to  the  husband,  the  the- 
ory of  it  is  disapproved  in  Gambino 
V.  Manufacturers  Coal  ft  Coke  Co. 
(1913)  176  Mo.  App.  663, 158  S.  W.  77, 
and  Reynolds,  presiding  judge,  was 
of  the  opinion  that  the  Clark  Case 
should  be  expressly  overruled  so  far 
as  it  intimates  that  a  negligent  action 
can  be  maintained.  A  wife  has  been 
held  entitled  to  damages  fot  her  loss 
of  consortium  against  one  who,  with 
knowledge  that  a  husband,  by  the  con- 
stant and  continued  use  of  morphine, 
has  become  so  weak  in  hia  body  and 
mind  that  he  is  unable  to  resist  his 
craving  for  the  drug,  and  who,  after 
the  repeated  protests  of  the  wife,  con- 
tinues to  sell  morphine  to  the  husband 
until  by  the  use  thereof  his  mind  be- 
comes so  impaired  and  destroyed  that 
it  is  necessary  to  confine  him  in  an 
insane  asylum.  Flandermeyer  v. 
Cooper  (1912)  86  Ohio  St.  329,  40 
L.R.A.(N.S.)  360,  98  N.  E.  102,  Ann. 
Cas.  1913A,  983.  In  Moberg  v.  Scott 
(1917)  38  S.  D.  422,  L.R.A.1917D, 
732,  161  N.  W.  998,  a  wife  was  held 
entitled  to  recover  damages  for  loss 
of  consortium  and  support  through 
the  unlawful  sale  of  opium  to  her  hus- 
band. It  has  been  held  in  a  juris- 
diction in  which,  by  virtue  of  a  code, 
a  wife  may  maintain  an  action  for 
damages  suffered  by  her  by  reiuMrn  of 
the  abduction  or  enticement  from  her 
of  her  husband,  that  a  wife  may  main- 
tain an  action  for  deceit  in  making 
false  representations  to  her  about  her 
husband,  which  cause  her  to  treat  him 
cruelly,  and  thereby  drive  him  from 
her,  where  her  treatment  would  be 
justified  if  the  representations  were 
true.  Work  v.  Campbell  (1913)  164 
Col.  843,  43  L.R.A.(N.S.)  581, 128  Pac. 
948. 

It  has  been  held,  however,  that  a 
wife  cannot,  either  at  common  law  or 
under  the  Married  Women's  Act  giv- 
ing her  a  right  to  hold  separate  prop- 
erty and  sue  alone,  recover  damages 
for  loss  of  companionship  and  sap- 
port,  from  persons  who  have  success- 
fully conspired  to  induce  her  husband 
to  commit  an  offense  for  which  he  was 
imprisoned,  where  they  intended  to 
injure  him,  and  not  her.   Neiberg  v. 


Cohen  (1914)  88  Vt.  281,  L.R.A.1916C, 
483,  92  Ail.  214,  Ann.  Cas.  1916C,  476. 
It  is  stated  to  be  "true  Uiat  tiie  loss 
she  suffered  resulted  from  an  inten- 
tional and  malicious  act  But  the 
malicious  purpose  and  act  of  the  de- 
fendant were  directed  against  tiie  hus- 
band, and  not  against  the  wife." 

Rlckt  to  reoovar  for  loss  of  uammmrtlmm. 
tkxoumh.  BecUBemt  Imjvry  to  tke  has- 


The  right  to  recover  for  loss  of  con- 
sortium, which  a  wife  has  in  certain 
circumstances  where  the  common-law 
disabilities  have  been  removed,  does 
not  extend  to  a  case  in  which  this 
right  has  been  indirectly  interfered 
with  by  a  negligent  injury  to  the  hus- 
band; a  wife  is  held  to  have  no  cause 
of  action  for  such  injuries.  Emer- 
son V.  Taylob  (reported  herewith) 
ante,  1045 ;  Brown  v.  Kistleman 
(1912)  177  Ind.  692,  40  L.RA.(N.S.) 
236,  98  N.  E.  637;  Fenefl  v.  New  York 
C.  ft  H.  R.  R.  Co.  (1909)  203  Mass. 
278,  24  L.R.A.(N.S.)  1024.  133  Am. 
St.  Rep.  291,  89  N.  E.  436;  Bernhardt 
V.  Perry  (1919)  —  Mo.  — ,  208  S.  W. 
462;  Stout  V.  Kansas  City  Terminal 
B.  Co.  (1918)  172  Mo.  App.  118,  167 
S.  W.  1019;  Gambino  v.  Manufacturers 
Coal  &  Coke  Co.  (1918)  175  Mo.  App. 
653,  158  S.  W,  77;  Goldman  v.  Cohen 
(1900)  80  Misc.  836,  63  N.  Y.  Supp. 
459;  Smith  v.  Nicholas  Bldg.  Co. 
(1915)  93  Ohio  St.  101,  L.R.A.1916E, 
700,  112  N.  E.  204,  Ann.  Cas.  1918D, 
206;  Kosciolek  v.  Portland  R.  Light 
&  P.  Co.  (1916)  81  Or.  517,  160  Pac. 
132  (dictum  as  to  injury — action  was 
one  for  loss  of  consortium  from  deatii 
of  husband). 

An  act  empowering  a  married  wo- 
man to  sue  and  be  sued,  without  join- 
ing her  husband,  to  the  same  extent  as 
if  she  were  unmarried,  does  not,  ac- 
cording to  the  court  in  Patelski  v. 
Snyder  (1913)  179  HL  App.  24,  "pro- 
fess to  vest  in  her  or  create  for  her 
any  pecuniary  claim  which  she  did 
not  before  have." 

Consequential  damages  for  loss  of 
consortium  arising  from  the  sicknosa 
of  the  husband  from  eating  unfit  food 
sold  by  the  defendant  cannot  be  re- 
covered by  the  wife.  Ciearing  v.  Beric- 
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son  (1916)  228  Mass.  267,  L.RJL 
1916D,  1006,  111  N.  E.  785. 

In  Feneffv.  New  York  C.  &  H.  R.  R. 
Co.  (1909)  203  Mass.  278,  24  L.R.A. 
fN£.)  1024,  18S  Am.  St.  Rep.  291,  89 
N.  E.  436^  it  is  sUted  that  "wh«re 
there  is  no  intenUonal  wrong,  the  or- 
dinary rule  of  damages  goes  no  fur^ 
ther  in  thi8  respect  than  to  allow 
pecuniary  compensation  for  the  im- 
pairment or  injury  directly  done. 
When  the  injury  is  to  the  person  of 
anoth^,  the  impairment  of  ability  to 
work  and  be  helpful  and  render  serv- 
ice of  any  kind  is  paid  for  in  full  to 
the  person  injured.  Ordinarily,  the 
relation  between  him  and  others 
whereby  they  will  be  detrimentally 
a£Fected  by  impairment  of  physical 
or  mental  ability  makes  the  damage  to 
them  only  remote  and  consequential, 
and  not  a  ground  of  recovery  against 
the  wrongdoer.  .  .  .  The  dimin- 
ished value  of  the  husband's  consor- 
tium with  his  wife,  in  such  a  case, 
is  like  the  diminished  value  of  the 
work  that  the  husband  can  do  for  the 
support  of  his  wife  and  the  education 
and  support  of  his  minor  children. 
The  negligent  defendant  is  supposed 
to  have  made  full  pecuniazy  compen- 
sation to  the  husband  and  father  for 
his  injuries.  In  the  benefit  from  this 
payment  the  wife  and  children  may 
be  expected  to  share  to  some  extent. 
If  they  still  suffer  loss,  it  is  not  direct, 
but  only  consequential."  In  the  decla- 
ration of  the  wife  in  Feneff  v.  New 
York  C.  &  H.  R.  R.  Co.  (Mass.)  supra, 
there  was  the  averment  that  by  reason 
of  the  husband's  disability  the  wife 
had  endured  great  suffering  and  anx- 
iety, and  had  been  obliged  to  assume 
heavy  and  arduous  duties  she  did  not 
have  to  assume  before  the  injury,  and 
that  she  had  lost  the  comforts,  socie- 
ty, aid,  and  assistance  of  her  husband. 
In  her  bill  of  exceptions  she  alleged 
that  the  action  was  one  for  loss  of 
consortium. 

It  has  been  stated  that  "damages 
for  the  loss  of  consortium  are  recov- 
erable for  wrongs  which  directly  tend 
to  entirely  deprive  the  husband  or 
wife  of  the  consortium  of  the  other, 
as,  for  instance,  if  one  be  enticed,  se- 
duced, or  forced  away  from  l^e  other, 


but  never  for  impairment  of  consor- 
tium resulting  from  the  mere  act  of 
negligence  in  which  the  injury  is  the 
indirect  consequence  of  the  act,  whol- 
ly bereft  of  intentional  wrong;  and 
that,  too,  where  the  party  through 
whom  the  damages  are  claimed  has 
received  (as  in  the  case  at  bar), 
or  is  entitled  to  receive,  full  compen- 
sation in  his  own  name."  Stout  v. 
Kansas  City  Terminal  R.  Co.  (1913) 
172  Mo.  App.  113,  157  S.  W.  1019. 

This  right  of  consortium  has  not 
uniformly  been  defined.  The  rule 
denying  recovery  has  been  applied 
where  the  action  is  based  upon  the 
loss  of  companionship,  comfort,  and 
society  of  the  husband.  Brown  v. 
Kistleman  (1912)  177  Ind.  692,  40 
L.RJ^.(N.S.)  236,  98  N.  E.  631.  In 
Stout  V.  Kansas  City  Terminal  R.  Co. 
(Mo.)  supra,  the  action  was  brought 
to  recover  damages  for  the  loss  of  the 
"consortium,  comfort,  and  society,"  of 
tiie  plaintiff's  husband.  The  court, 
in  discussing  the  meaning  of  the  word 
**consortium,"  says  that  this  word 
covers  the  plaintiff's  case,  for  the 
additional  phrase,  "comfort  and  so- 
ciety," added  by  the  pleader,  are  but 
forms  of  that  word,  that  is,  they  are  in 
part,  at  least,  the  meaning  of  the 
word. 

The  rule  denying  recovery  has  also 
been  applied  where  the  action  of  the 
wife  was  based  upon  the  loss  of  com- 
panionship, comfort,  society,  and  pro- 
tection of  the  husband.  Brown  v. 
Kistleman  (Ind.)  supra.  In  some  such 
cases  the  element  of  support  of  the 
wife  seems  to  be  regarded  as  within 
the  meaning  of  consortium.  In  Gam- 
bino  V.  Manufacturers  Co&\  &  Coke  Co. 
(1913)  175  Mo.  App.  653,  158  S.  W. 
77,  the  court  states  that  "the  sole 
question  for  consideration  relates  to 
the  right  of  recovery  in  the  plaintiff 
wife  as  for  consortium;  that  is,  for 
the  loss  of  the  society,  companionship," 
and  also  the  aid  and  support  of  her 
husband  during  the  time  he  was  so 
incapacitated."  In  Smith  v.  Nicholas 
Bldg.  Co.  (1915)  93  Ohio  St.  101, 
L.R.A,  1916E,  700, 112  N.  E.  204,  Ann. 
Cas.  1918D,  206,  an  action  by  the  wife 
which  is  treated  as  one  for  loss  of 
consortium,  the  plaintiff  averred  that 
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by  reason  of  the  injuries  complained 
of  her  husband  had  become  nervous. 
Irritable,  morose,  fretful,  excitable, 
and  ill-tempered,  that  she  was  de- 
prived of  his  society,  companionship, 
conjugal  affections,  fellowship,  and 
assistance.  In  Patelski  v.  Snyder 
(19}3)  179  111.  App.  24,  recovery  was 
predicated  upon  the  allegations  that 
the  husband  was  kept  and  detained 
away  from  his  home  and  the  plaintiff, 
whereby  the  plaintiff  was  deprived  of 
the  comforts,  society,  and  assistance 
of  the  husband,  and  of  the  means  of 
support  and  maintenance  which  he 
had  been  accustomed  to  provide  and 
give  her. 

The  recovery  has  also  been  denied 

where  the  action  is  based  upon  the 
loss  of  support  and  maintenance  re- 
sulting from  a  decreased  earning  ca- 
pacity, but  this  is  not  usually  spoken 
of  as  a  right  of  consortium.  Brown 
V.  Kistleman  (Ind.)  supra.  The  hus- 
band, in  a  proper  action,  is  entitled  to 
full  compensation  for  such  loss.  Ibid. 

No  cause  of  action  arises  In  a  wife 
for  negligence  resulting  in  depriving 


her  husband  of  his  salary  for  a  cer- 
tain period.  Glenn  v.  Western  U. 
Teleg.  Co.  (1907)  1  Ga.  App.  821,  68 
S.  E.  83. 

In  Goldman  v.  Cohen  (1900)  'SO 
Misc.  .336,  63  N.  Y.  Supp.  469,  where 
an  action  was  brought  by  a  wife  for 
an  injury  to  her  husband  resulting 
from  the  negligence  of  the  defendant 
in  the  management  of  a  horse,  the 
loss  of  the  wife  for  which  recovery 
was  sought  is  stated  to  be  that  which 
usually  occurs  to  a  wife  from  the 
illness  of  a  husband  in  the  deprivation 
of  support  and  consortium,  and  the 
need  of  her  personal  care  for  him 
during  his  sickness. 

A  wife  cannot  recover  what  haa 
been  lost  to  her  husband  in  wages  and 
which  otherwise  would  have  gone  to 
her  support,  nor  for  labor  and  care 
in  nursing  him  while  recovering  for 
the  injury,  nor  for  medicine,  nor  can 
she  recover  for  distress,  anxiety,  and 
pain  in  nursing  and  coring  for  him. 
Welch  v.  Morrison  (1887)  9  Ohio 
Dec.  Reprint,  862.  W.  A.  E. 


HIRAM  G.  BEACH,  Appt, 

V. 

JAMES  HATNER  et  al. 

Miehigan  Supreme  Court— 17,  1919, 
(207  Mich.  9S,  173  N.  W.  487.) 

Fish  —  in  private  hike  —  ownership. 

1.  The  title  to  the  fish  in  a  lake  the  title  to  which  is  in  private  owners 
is  in  the  public  or  is  common  to  all  riparian  owners  until  they  are  taken 
and  reduced  to  actual  possession. 

[See  note  on  this  question  beginning  on  page  1056.] 


Injunction  —  against  trespass  —  ne- 
cessity of  ejectment. 
2.  Injunction  will  not  lie  to  prevent 

trespass  upon  real  estate  until  title  has 

been  established  in  ejectment. 
[See  14  R.  C.  L.  45(^52.] 

Water  —  right  to  use  surface  of  pri- 
vate lake. 

8.  Each  of  several  riparian  owners 


on  an  inland  lake  whose  titles  include 
the  land  covered  by  water  may,  together 
with  their  lessees  and  licensees,  use  the 
entire  surface  of  the  lake  for  boating 
and  fishing  ao  far  as  they  do  not  inter- 
fere with  the  reasonable  use  of  the 
water  by  other  riparian  owners,  and 
they  are  not  limited  to  the  portion 
wiljiin  their  respective  side  lines. 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Livingston 
County,  in  Chancery  (Collins,  J.),  dismissing  a  bill  filed  to  enjoin  defend- 
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ants  from  entering  upon  lands  claimed  to  be  owned  by  plaintiff  and  trea- 
passing  thereon  contrary  to  his  orders.  Affi,nned, 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  Looia  E.  Howlett,  for  appellant : 

Conceding  that  plaintiff  is  the  owner 
of  the  lands  in  question,  he  is  entitled 
to  the  exclusive  control  of  the  same  and 
oititled  to  have  the  defendants  en- 
joined from  trespassing  thereon. 

Lenfers  v.  Henke,  73  111.  406,  24  Am. 
Rep.  263,  5  Mor.  Min.  Rep.  67;  Seager 
V.  McCabe,  92  Mich.  194,  16  L.R.A.  247, 
52  N.  W.  299 ;  32  Cyc.  655 ;  Murphy  v. 
Bolger,  60  Vt.  723,  1  L.R.A.  309,  15 
Atl.  365;  Hoag  v.  Place  (Mansfield  v. 
Place)  93  Mich.  450,  18  L.R.A.  39,  68 
N.  W.  617;  Sterling  v.  Jackson,  69 
Mich.  488,  18  Am.  St  Rep.  406,  37  N. 
W.  845;  Hall  v.  Alford,  114  Mich.  165, 
38  L.R.A.  206,  72  N.  W.  137;  JanesviUe 
V.  Carpenter,  77  Wis.  288,  8  L.RJi.  808. 
20  Am.  St  Rep.  123,  46  N.  W.  128; 
Giddings  t.  Rogalewski,  192  Mich.  319, 
158  N.  W.  951;  Winans  v.  Willetts,  197 
Mich.  612,  163  N.  W.  993;  19  Cyc.  990, 
991;  Beach  v.  Morgan,  67  N.  H.  529, 
68  Am.  St  Rep.  692,  41  Atl.  349;  Al- 
bright Cortright,  64  N.  J.  L.  330,  48 
LRJL  616,  81  Am.  St.  Rep.  504,  46 
Atl  634;  Smoulter  v.  Boyd,  209  Pa. 
146,  66  LJC.A.  829,  103  Am.  St  Rep. 
1000,  S8  Aa  144. 

Defendants  have  no  rights  on  the 
lake,  and  should  be  restrained  from 
trespassing  upon  plaintiff's,  property. 

Lembeck  v.  Nye,  47  Ohio  St  336,  8 
L.R.A.  678,  21  Am.  St.  Rep.  828,  24  N. 
E.  686. 

Mr.  Francis  J.  Shields,  for  appel- 


Ejectment  not  having  been  brought, 
plaint^  cannot  now  maintain  his  claim 
in  this  chancery  suit  as  to  any  rights 
in  tfae  26-aere  pared. 

Beach  v.  Rice,  186  Mich.  95,  1S2  N. 
W.  916. 

Plaintiff  can  have  no  exclusive  right 
to  the  fish  in  the  waters  of  Silver  lake 
or  the  boating  or  transportation  privi- 
leges there,  even  in  the  waters  that  lie 
above  the  land  which  he  claims  to  own, 
for  the  reason  that  flsh  are  ferse  na- 
turae, and  so  far  as  any  right  of  prop- 
erty in  them  can  exist,  it  is  In  the  public 
or  in  common  to  all  until  th^  are  takm 
and  reduced  to  actual  possession. 

Lincoln  v.  Davis,  63  Mich.  375,  51 
Am.  Rep.  116,  19  N.  W.  103;  People  v. 
Horling,  137  Mich.  406,  100  N.  W.  691; 
Menzies  v.  Macdonald,  36  Eng.  L.  &  Eq. 
Rep.  20;  West  Roxbury  v.  Stoddard,  7 
Allen,  158;  Sterling  v.  Jackson,  69  Mich. 
488, 13  Am.  St  Rep.  405,  87  N.  W.  845. 


Kohn,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  to  enjoin  thd 
defendants  from  entering  upon  wa- 
ters covering  lands  claimed  to  be 
owned  by  plaintiff,  located  in  the 
township  of  Hamburg,  Livingston 
county,  Michigan,  and  trespassing 
thereon  contrary  to  his  orders  and 
request 

Silver  lake  is  an  inland  lake  with- 
out visible  outlet  or  inlet,  covering 
about  100  acres  of  land.  It  is  sur- 
rounded by  hard  banks  on  all  shores 
except  at  the  southwest.  It  is  the 
claim  of  the  plaintift  that  he  owns 
all  of  the  land  covered  by  the  waters 
of  the  lake,  except  two  small  parcels 
at  the  northwesterly  comer  tiiereof 
and  three  or  four  small  parcels  at 
the  southerly  and  southwesterly  cor- 
ner of  the  lake.  Being  located  in  the 
center  of  the  section,  the  lines  of  the 
various  subdivisions  of  land  at  these 
points  extend  into  the  water,  so  that 
at  the  northwesterly  comer  of  the 
lake  4  or  5  acres  of  the  land  of  the 
Root  estate  is  covered  by  water.  Mr. 
M.  R.  Bennett,  who  owns  the  ad- 
joining farm,  has  3  or  4  acres  cov- 
ered by  water.  In  the  southwest 
part  of  the  lake  the  Napier  farm 
covers  3  or  4  acres,  and  the  Feather- 
ly  farm,  now  owned  by  Rosier,  cov- 
ers about  6  acres,  on  the  south  end 
the  Hankins  farm  about  half  an 
acre,  and  the  Rice  farm  about  2^ 
acres,  making  a  total  of  approxi- 
mately 20  acres.  In  the  center  of 
the  lake  the  plaintiff  owns  all  the 
land  between  the  two  shores.  Dur- 
ing the  last  ten  or  twelve  years  cot- 
tages have  been  built  upon  the  lands 
above  referred  to,  and  have  been 
rented  to  various  occupants.  At  the 
time  of  the  filing  of  the  bill  of  com- 
plaint the  defendants  were  tenants 
of  the  owners  of  these  cottages,  and 
were  occupying  the  same  and  spend- 
ing the  summer,  or  a  portion  of  the 
same,  at  these  cottages.  When  the 
defendants  were  not  occupying  the 
cottages,  they  sublet  them  to  va- 
rious people.    The  defendants,  to- 
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Srether  with  their  families,  guests, 
subtenants,  and  patrons,  to  whom 
they  rented  their  boats,  were  claim- 
ing the  right  to  travel  at  will  over 
the  lake,  wherever  they  desired.  The 
circuit  judge  dismissed  the  bill,  al- 
leging his  reasons  as  follows:  "The 
court,  however,  is  of  the  opinion  that 
where  there  are  several  riparian 
proprietors  of  an  inland  lake,  that 
all  such  proprietors  and  their  lessees 
may  use  the  surface  of  the  whole 
lake  for  boating,  fishing,  and  fowling 
purposes,  if  access  is  gained  to  the 
lake  from  their  own  or  leased  land ; 
and  that  no  one  riparian  proprietor 
can  exclude  another  riparian  pro- 
prietor from  the  exercise  of  these 
rights;  and  that  neither  can  one  ri- 
parian proprietor  exclude  the  lessees 
of  another  riparian  proprietor  from 
the  exercise  of  these  rights." 

Some  claim  is  made  with  reference 
to  the  plaintiff's  title  to  a  25-acre 
parcel,  the  controversy  with  refer- 
ence to  which  was  before  this  court 
before,  and  is  reported  in  the  case  of 
Beach  v.  Rice,  186  Mich.  95,  152  N. 
W.  916.  We  there  held  that  the 
title  to  this  25  acres  should  be  de- 
termined in  an  action  of  ejectment, 
and  that  the  question  of  plaintiff's 
title  to  the  land 
!3S«V"?«p«..  should  not  be  deter- 
^jwtm««r  mined  in  the  chan- 
cery suit.  The  trial 
judge,  relying  upon  this  decision, 
again  held  in  this  case,  and  we  think 
correctly,  that  the  plaintiff  cannot 
maintain  this  action  in  the  chancery 
aide  of  the  court,  as  he  has  not  by 
ejectment  proceedings  established 
his  ownership  and  possession  of  said 
lands,  and  properly  dismissed  the 
bill  as  to  the  25  acres. 

The  real  question  in  controversy 
seems  to  be,  as  stated  by  counsel  for 
plaintiff  and  appellant  in  his  brief, 
as  follows:  "The  important  legal 
question  involved  in  the  case  is 
whether  or  not,  where  more  than 
one  person  owns  the  bed  of  an  in- 
land pond  with  neither  outlet  nor 
inlet,  can  one  owner  exclusively  use 
and  control  his  property  against  the 
trespass  of  the  public  who  claim  to 
have  a  license  from  the  other  own- 


ers of  land  in  the  lake,  to  go  there^ 
on?" 

This  exact  situation  has  not  been 

before  this  court.  The  case  of  Gid- 
dings  V.  Rogalewski,  192  Mich.  319, 
158  N.  W.  951,  involved  a  small,  un- 
meandered,  shallow,  and  disconnect- 
ed sheet  of  water  wholly  upon  the 
premises  of  a  private  owner,  and 
which  could  only  be  reached  by  in- 
vading private  premises.  It  waa 
held  that  such  a  lake  is  not  navi- 
gable, and  that  every  unauthorized  ^ 
intrusion  upon  the  private  premises 
of  another  is  a  trespass,  and  the 
owner  was  protected  in  his  exclusive 
rights  to  the  use  of  this  water.  But 
it  was  distinctly  said  in  that  opin- 
ion :  "The  right  of  the  people  to  fish 
in  navigable  or  meandereid  waters 
where  fish  are  propagated,  planted, 
or  spread,  and  to  which  they  have 
lawful  access  by  land  or  water,  even 
though  such  waters  may  superim- 
pose the  subaqueous  lands  of  a  pri- 
vate owner,  is  not  decided  nor  in- 
volved here." 

In  the  recent  case  of  Winans  v. 
Willetts.  197  Mich.  512,  163  N.  W. 
993,  which  is  relied  upon  by  the  ap- 
pellant as  sustaining  the  principle  of 
his  contentions,  Mr,  Justice  Ostran- 
der,  in  writing  the  majority  opinion, 
said :  "As  I  underst^d  the  record, 
however,  plaintiff  has  not  shown 
himself  to  be  owner,  or  lessee  in  pos- 
session, of  all  of  the  land  covered  by 
the  waters  of  the  lake.  In  such  case» 
of  course,  defendants  might  prove 
a  license  to  fish  in  the  lake,  and  it 
would  then  be  a  question  for  deci- 
sion whether,  possessing  such  a  li- 
cense, the  licensee  could  fish  in  any 
part  of  the  lake.  No  such  question 
is  presented  upon  this  record." 

We  do  not  understand  that  it  is 
the  claim  of  counsel  for  the  plaintiff 
that  they  have  any  property  rights 
in  the  fish  in  the  p,.^,.  ^^^^^ 
lake,  which  are  ferae  i«ke-ow»«»- 
naturse,  and  so  far 
as  any  right  of  property  in  them  can 
exist,  it  is  in  the  public  or  in  common 
to  all  until  they  are  taken  and  re- 
duced to  actual  possession,  but  it  is 
his  contention  that  licensees  of  ri- 
parian owners  have  no  right  to  en- 
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ter  upon  the  waters  covering  the 
lands  of  the  plaintiff  for  the  purpose 
of.  fishinfi:  or  boating.  In  the  case 
of  West  Roxbury  v.  Stoddard,  7  Al- 
len, 158,  the  following  general  rule 
was  announced  by  the  court:  "Fish- 
ing, fowling,  boating,  bathing,  skat- 
ing, or  riding  upon  the  ice,  taking 
water  for  domestic  or  agricultural 
purposes  or  for  use  in  the  arts,  and 
the  cutting  and  taking  of  ice,  are 
lawful  and  free  upon  these  ponds,  to 
all  persons  who  own  lands  adjoin- 
ing them,  or  can  obtain  access  to 
them  without  trespass,  so  far  as 
the7  do  not  interfere  with  the  rea- 
sonable use  of  the  ponds  by  others, 
or  with  the  public  right,  unless  in 
cases  where  the  legislature  have  oth- 
erwise directed." 

In  this  state,  in  the  case  of  Ster- 
ling V.  Jackson,  69  Mich.  488, 13  Am. 
St.  Rep.  405,  37  N.  W.  845,  it  was 
held  that  a  man  had  the  exclusive 
right  of  fowling  upon  his  own  land, 
whether  it  is  upland  or  land  covered 
by  wat^,  but  a  distinction  seems  to 
be  made  In  the  majority  opinion  of 
the  court  between  fowling  and  fish- 
ing. In  the  dissenting  opinion  of 
Mr.  Justice  Campbell  the  following 
was  said :  "It  is  the  law  of  this  state 
that  the  riparian  owner  on  any  kind 
of  water  has  presumptively  the 
right  to  such  uses  in  the  shores  and 
bed  of  the  stream  as  are  compatible 
with  the  public  rights,  if  any  exist, 
or  with  private  rights,  connected 
with  the  same  waters.  In  rivers  the 
theoretical  line  of  ownership  is  in 
the  middle  thread  or  line  of  the 
stream,  unless  changed  by  islands  or 
some  other  cause  of  deflection.  If 
the  stream  is  crooked,  the  curves 
mast  be  adjusted  so  as  to  save  all 
the  rights  of  the  different  owners. 
But  lakes  have  no  thread,  and,  while 
there  is  usually  no  difficulty  in  fixing 
equitable  bounds  near  the  shore,  it 
cannot  be  done,  by  any  mathemati- 
cal process,  over  any  considerable 
extent  of  the  lake;  and  if — ^which 
does  not  often  happen — there  is  any 
occasion  for  making  partition  of  the 
surface,  it  can  only  be  reached  by 
some  measure  of  proportion  requir- 
ing judicial  or  similar  ascertain- 
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ment,  and  not  by  running  lines  from 
the  shore.  Small  and  entirely  pri- 
vate lakes  are  sometimes  divided  up 
for  such  purposes  as  require  sepa- 
rate use;  but  for  uses  like  boating, 
and  similar  surface  privileges,  the 
enjoyment  is  almost  universally  held 
to  be  in  common.  This  was  held  by 
the  House  of  Lords  in  Menzies  v. 
Macdonald,  36  Eng.  L.  &  £q.  Rep.  20. 
It  was  there  held  that  for  all  pur- 
poses of  boating  and  fishing,  the 
whole  lake  was  open  to  every  ri- 
parian owner ;  while  for  such  fishing 
as  required  the  use  of  the  shore, 
each  was  confined  to  his  own  land 
for  drawing  seines  ashore,  and  the 
like  uses." 

This  reasoning  seems  to  be  appeal- 
ing. To  hold  with  the  plaintiff  and 
appellant  in  this  case  would  cause 
the  establishment  of  a  rule  very 
difiicult  in  its  application.  AU  ri- 
parian owners  and  their  licensees 
would  have  a  clear  right  to  enter  up- 
on certain  portions  of  the  surface  of 
the  lake,  and  it  certainly  would  be 
very  difficult  to  establish  definite 
lines  of  demarcation  along  the  prop- 
erty lines  of  the  various  owners. 
As  the  question  of  fowling  upon  the 
waters  is  not  presented  by  the  bill 
and  is  not  an  issue  here,  it  will  be 
unnecessary  to  determine  that  ques- 
tion, but  we  are  of  the  opinion  that 
the  judge  was  right  w.te^n.ht  t. 
in  holdmg  that,  «•■*  ■«irr«ce  of 
where  there  are  sev- 
eral  riparian  owners  to  an  inland 
lake,  such  proprietors  and  their  les- 
sees and  licensees  may  use  the  sur- 
face of  the  whole  lake  for  boating 
and  fishing,  so  far  as  they  do  not 
interfere  with  the  reasonable  use  of 
the  waters  by  the  other  riparian 
owners. 

Some  contention  is  made  that  the 
defendants  Meyers  and  Dapper  did 
not  occupy  land  adjoining  the  lake, 
and  therefore  cannot  claim  to  be 
riparian  owners,  and  for  that  reason 
entitled  to  privileges  upon  the  lake. 
The  record  discloses  that  they  both 
testified  that  they  had  received  per- 
mission from  riparian  owners,  and 
therefore  were  licensees  of  such 
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owners,  and  under  the  ruling  of  the  We  conclude,  therefqre,  that  the 
trial  court,  with  which  we  agree,  decree  of  the  court  below  dismissing 
they  therefore  could  not  be  said  to  the  plaintiff's  bill  should  be  affirmed, 
be  trespassers.  with  costs. 

i 

ANNOTATION. 
Rights  of  boatmg  and  fithmg  on  inland  Ukm. 


I.  Introductory,  1066. 
IL  General  rule,  1056. 

III.  Large  lakes  and  ponds,  1068. 

IV.  Miscellaneoos,  1060. 

/.  Introductory. 

•  In  Great  Britain  the  public  has  no 
right  of  fishing  in  nontidal  lakes,  as 
the  title  to  such  lakes  is  in  the  ripa- 
rian owners.  2  Famham,  Waters, 
1427;  Bristow  v.  Gormican  (1878)  L. 
R.  3  App.  Gas.  (Eng.)  641 ;  Mackenzie 

V.  Bankes  (1878)  L.  R.  8  App.  Cas. 
(Eng.)  1324;  Pery  v.  Thornton  (1889) 
Ir.  L.  R.  23  Eg.  402;  Johnston  v. 
O'Neill  [1911]  A.  C.  (Eng.)  552,  81 
L.  J.  P.  C.  N.  S.  17,  105  L.  T.  N.  S. 
587,  27  Times  L.  R.  545,  55  Sol.  Jo. 
686  (as  stating  the  rule). 

The  Supreme  Court  of  Canada  has 
(•xpressed  th^  opinion  that  "according 
to  the  common  law  of  England,  which 
applies  in  all  the  provinces  constitut- 
ing the  Dominion  except  the  province 
of  Quebec,  riparian  proprietors  un- 
doubtedly have  an  exclusive  right  of 
fishing  in  non-navigable  lakes,  rivers, 
streams,  and  waters,  the  beds  of  which 
had  been  granted  to  them  by  the 
Crown."  Re  Provincial  Fisheries 
(1896)  26  Can.  S.  C.  517. 

See,  as  to  Quebec,  Tetreault  v.  Lew- 
is (1900)  Rap.  Jud.  Quebec  19  a  S. 
257,  infra,  II. 

In  the  United  States  the  title  to  the 
beds  of  the  Great  Lakes  is  in  the  pub- 
lic, which  has  the  right  of  fishing 
therein.  2  Farnham.  Waters.  1427. 
Lake  Ghamplain  also  is  not  subject  to 
riparian  ownership.  Ghamplain  &  St. 
L.  R.  Co.  V.  Valentine  (1853)  19  Barb. 
(N.  Y.)  484;  Austin  v.  Rutland  R.  Co. 
(1872)  45  Vt  215. 

As  to  other  lakes  and  ponds,  the 
question  in  general  depends  on  own- 
ership of  the  beds.  Whether  the  bed 
is  public  or  private  depends  upon  the 
law  of  the  particular  state. 


There  are  a  number  of  eases  as  to 

the  ownership  of  the  beds  of  lakes  in 
various  states,  but  very  few  cases  up- 
on the  right  of  fishing  in  inland  lakes. 

//.  General  rule. 

It  is  a  general  rule  that  the  owners 
of  the  bed  of  an  inland  lake  or  pond 
have  the  exclusive  right  of  fishery 
therein.  Beckman  v.  Kreamer  (1867) 
48  III.  447,  92  Am.  Dec.  146;  Cobb  v. 
Davenport  (1867)  32  N.  J.  L.  369;  Al- 
bright V.  Ctortright  (1900)  64  N.  J.  L. 
330,  48  L.RJL  616.  81  Am.  St.  Rep.  504. 
45  AtL  634;  Tripp  v,  Richter  (1913) 
158  App.  Div.  136, 142  N.  Y.  Supp.  563; 
Lembeck  v.  Nye  (1890)  47  Ohio  St, 
336,  8  L.R.A.  578,  21  Am.  St.  Rep.  828, 
24  N.  E.  686;  Bass  Lake  Co.  v.  Hollen- 
beck  (1896)  11  Ohio  C.  C.  608,  6  Ohio 
C.  D.  242. 

Also  the  exclusive  right  of  boating 
therein.  Bass  Lake  Go.  v.  Hollenbeck 
(Ohio)  supra. 

In  Marsh  v.  Colby  (1878)  39  Mich. 
626,  33  Am.  Rep.  439,  where  it  was  held 
that  by  public  usage  there  is  no  tres- 
pass in  taking  fish  from  a  small  lake 
nearly  surrounded  by  another's  land, 
unless  the  landowner  has  given  notice 
that  it  will  not  be  allowed,  the  court 
said:  "The  small  lake  or  pond  on 
which  the  alleged  trespass  was  com- 
mitted was  almost  entirely  inclosed 
within  the  lines  of  plaintiff's  farm. 
Whatever  question  might  arise  re- 
specting the  right  to  exclusive  fisher- 
ies in  larger  bodies  of  water,  the  right 
of  the  landowner  to  the  exclusive  con- 
trol of  small  bodies  thus  situated 
would  seem  clear." 

The  ownership  of  land  along  the 
shore  of  another's  pond  gives  no  right 
to  fish  therein.  Baylor  v.  Decker 
(1890)  13S  Pa.  168,  19  Atl.  351. 

A  person  having  no  license  to  ftsh 
from  an  owner  or  part  owner  of  a  pri- 
vate pond  is  a  trespasser,  whether  he 
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enters  £rom  a  highway  or  elsewhere, 
^inans  v.  WUletto  (1917)  197  Mich. 
51%  163  N.  W.  993. 

A  noB-navigable  inlasd  lake  is  the 
sabjeet  of  private  ownership;  and 
where  it  is  so  owned^  neither  the  pub- 
lic, nor  an  owner  of  adjacent  lands 
whose  title  extends  only  to  the  margin 
thereof,  has  a  right  to  boat  upon,  or 
take  fish  from,  its  waters.  Lembeck 
V.  Nye  (1890)  47  Ohio  St  336, 8  hM^ 
578, 21  Azn.  St  Rep.  828,  24  N.  E.  686. 

lite  owner  of  nearly  all  the  bed  of 
a  pond  may  bring  trespass  against  a 
stranger  for  rowing,  bathing,  and  fish- 
ing thereon  and  therein.  Tripp  v. 
Richter  (1913)  158  App.  Div.  136,  142 
N.  Y,  Supp.  563,  supra. 

In  Albright  v.  Sussex  County  Lake 
it  Park  Commission  (1904)  71  N.  J.  L. 
303,  69  IbRJL  768,  108  Am.  St  Rep. 
749,  57  Atl.  398,  2  Ann.  Cas.  48,  re- 
versing (1902)  68  N.  J.  L.  523,  63  Atl. 
^2,  it  was  held  that  the  private  own- 
et^s  right  of  fishery  in  an  inland  lake 
could  not  be  separated  from  the  own- 
ei^hip  of  the  lake  and  taken  for  the 
public  under  the  law  of  eminent  do- 
main, as  the  supply  of  fish  was  too 
small  to  benefit  more  than  a  few  per- 
sons, and  the  purpose  was  sport,  and 
not  utility. 

But  the  right  to  take  fish  in  any 
water  which  is  not  navigable,  although 
it  belongs  prima  facie  to  the  owner  of 
the  soil,  follows  the  ownership  of  the 
water  it  that  Is  separated  from  the 
ownership  of  the  soil.  Turner  v.  Heb- 
ron (1891)  61  Conn.  175,  14  L.R.A. 
386,  22  Atl.  951. 

The  aforesaid  general  rule  applies 
also  in  the  case  of  artificial  ponds. 
Waters  Lilley  (1826)  4  Pick. 
(Mass.)  146,  16  Am.  Dec.  333;  Wyan- 
danch  Club  v.  Davis  (1898)  88  App. 
Div.  B98,  53  N.  Y.  Supp.  993. 

Thus,  the  owner  of  an  unnavigable 
stream,  who  dams  it,  flooding  his  land, 
may  maintain  trespass  against  one 
who  fishes  in  the  pond  so  formed.  Wa^ 
ters  V.  Lilley  (Mass.)  supra. 

As  between  the  owner  of  the  bed  of 
a  mill  pond  and  the  owner  of  the  land 
adjacent  to  the  pond,  the  former  owns 
the  right  of  fishing  and  boating.  Wy- 
andanch  Club  v.  Davis  (N.  Y.)  supra. 

If  the  public  by  means  of  a  dam 
5  A.L.R.— 67. 


floods  the  land  of  an  individual,  he 
may  nevertheless  have  trespass 
against  those  who  shoot  or  fish  over 
his  land.  Beatty  v.  Davis  (1891)  20 
Ont.  Eep.  373. 

And  the  mere  fact  that  a  right  of 
navigation  arises  in  the  public  by  the 
raising  of  water  over  private  property 
by  the  improvement  of  an  adjoinng 
river  does  dot  carry  with  it  the  right 
to  hunt  and  fish  upon  the  property,  as 
tiie  owner  of  land  covered  by  water 
has  the  exclusive  right  to  hunt  and  fish 
over  it  Schulte  v.  Warren  (1907)  218 
111.  108,  13  L.R.A.(N.S.)  745,  76  K.  E. 
783. 

In  the  United  States  one  cannot 
claim  the  right  to  fish  in  another's 
lake  through  the  long-continued  usage 
of  the  public.  Cobb  v,  Davenport 
(1867)  32  N.  J.  L.  369;  Albright  v. 
Cortright  (1900)  64  N.  J,  L.  330,  48 
L.RA.  616.  81  Am.  St.  Rep.  604,  45 
Atl.  634;  Lembeck  v.  Nye  (1890)  47 
Ohio  St.  336,  8  L.R.A  578,  21  Am.  St. 
Rep.  828,  24  N.  E.  686;  Bass  Lake  Co. 
v.  Hollenbeck  (1896)  11  Ohio  C  C. 
608,  5  Ohio  a  D.  242. 

It  has  been  held  that  the  unor- 
ganized public  cannot  acquire  the 
right  of  fishing  in  a  pond  either  by 
grant  or  by  prescription.  Turner  v. 
Hebron  (1891)  61  Conn.  176, 14  LJtA. 
386,  22  Atl.  951. 

Fishing  in  another's  pond  without 
objection  will  lead  to  no  presumptive 
right  Gibbs  v.  Sweet  (1902)  20  Pa. 
Super.  C3t  275. 

But  the  exclusive  right  to  fish  in  a 
pond  may  be  gained  by  the  owner  of 
the  land  surrounding  it  who  also  owns 
the  water  and  excludes  all  others  from 
fishing  therein  without  his  permission 
during  the  whole  period  of  the  Stat- 
ute of  Limitations,  although  from  time 
immemorial  all  members  of  the  unor- 
ganized public  had  fished  therein  as  a 
matter  of  right,  and  a  part  of  the  soil 
under  the  pond  belongs  to  a  town  and 
the  title  to  another  part  has  been  lost 
or  abandoned.  Turner  v.  Hebron 
(Conn.)  supra. 

But  in  order  that  one  owner  of  land 
under  a  pond  should  obtain  without 
transfer  the  ownership  of  the  other 
land  under  it  he  must  have  hostile  and 
exclusive  occupancy  for  the  statutory 
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period.  Providence  Forge  Fishing  & 
Hunting  Club  t.  Miller  Mfg.  Co. 
(1915)  117  Va.  129,  83  S.  E.  1047. 

A  part  proprietor  may  boat  and  fish 
in  the  whole  lake.  Menzies  v.  Mac- 
donald  (1856)  36  Eng.  L.  &  Eq.  Rep. 
20,  2  Macq.  H.  L.  Caa.  463;  BeaCH  v. 
Haynek  (reported  herewith)  ante, 
1052. 

In  Hardin  t.  Jordan  .(1890)  140 
U.  S.  371,  35  L.  ed.  428.  11  Sup.  Ct 
Rep.  808,  838,  the  court  said,  referring 
to  Lord  Selborne's  opinion  in  the 
Scotch  case  of  Mackenzie  v.  Bankes 
(1878)  L.  E.  3  App.  Cas.  (Eng.)  1324: 
"As  to  the  rights  of  boating,  fishing, 
and  fowling,  Lord  Selbome  added, 
these  are  to  be  enjoyed  over  the  whole 
water  space  by  all  the  riparian  propri- 
etors in  common,  subject  (if  need  be) 
to  judicial  regulation.' " 

In  Smoulter  v.  Boyd  (1901)  10  Kulp 
(Pa.)  199,  it  was  held  that  the  owner 
of  a  part  of  the  bed  of  the  lake  may 
not  fence  it  off  so  tiiat  the  other  own- 
ers may  not  boat  over  his  portion,  the 
court  not  deciding  as  to  fishing. 

But  on  the  contrary  it  was  held  in 
Smoulter  v.  Boyd  (1904)  209  Pa.  146, 
66  L.R.A.  829,  103  Am.  St.  Rep.  1000, 
58  N.  W.  144,  that  a  part  owner  of  a 
small  lake  may  fence  off  his  portion. 

And  in  Tetreault  v.  Lewis  (1900) 
Rap.  Jud.  Quebec  19  C.  S.  257,  it  was 
held  that  the  riparian  owners  of  a  non- 
navigable  water  or  pond,  the  bed  of 
which  was  granted  by  the  Crown  to 
them  or  their  predecessors  before 
Confederation,  have  the  exclusive 
iright  of  fishing  therein,  and  that  in 
such  case  the  fishing  rights  of  the 
whole  pond  do  not  belong  to  all  in 
common,  but  the  rights  of  each  are 
limited  to  the  water  covering  the  por- 
tion of  the  bed  to  which  each  is  en- 
titled by  his  deed. 

It  was  held  in  Hill  v.  Bishop  (1892) 
17  N.  Y.  Supp.  297,  that  one  who  owns 
the  bed  of  a  pond  up  to  low-water  mark 
only  has  not  the  exclusive  right  to  fish 
therein  under  a  statute  allowing  an 
owner  having  such  right  to  lay  out  a 
private  park,  etc. 

So  where  one  owns  only  a  part  of 
the  bed  of  a  pond,  it  is  not  a  "private" 
pond  under  a  statute.  Reynolds  v. 
Com.  (1880)  93  Pa.  458. 


///.  iMrge  loltoes  and  ponds. 

As  heretofore  stated,  the  Great 
Lakes  (and  Lake  Champlain)  are  not 
the  subject  of  riparian  ownership.  As 
to  other  lakes  of  considerable  size,  the 
question  depends  upon  the  law  of  the 
particular  state.  While  there  are  a 
number  of  cases  as  to  the  ownership 
of  lakes  in  various  states,  there  are 
very  few  cases  as  to  the  right  to  fish 
therein. 

In  Wisconsin,  where  a  lake  has  be^ 
meandered  by  the  United  States  gov- 
ernment surveyors,  the  bed  is  in  the 
state,  and  the  right  to  fish  therein  is 
in  the  public.  Ne-pee-nauk  Club  v. 
Wilson  (1897)  96  Wis.  290,  71  N.  W. 
661;  Atty.  Gen.  ex  rel.  Askew  v.  Smith 
(1901)  109  Wis.  532,  85  N.  W.  612. 

In  Fuller  v.  Shedd  (1896)  161  UL 
462,  33  L.R.A.  146,  52  Am.  St.  Rep. 
380,  44  N.  E.  286,  a  case  of  a  navigable 
lake,  the  court  said,  referring  to  the 
Illinois  rule  that  a  conveyance  of  land 
bounded  along  or  upon  a  natural  lake 
or  pond  extends  only  to  the  water's 
edge:  "If  we  depart  from  the  reason- 
able rule  we  have  established,  the 
small  non-navigable  lakes  would  be- 
come the  private  waters  of  riparian 
owners,  pertinent  to  their  lands,  with 
exclusive  rights  thereon  as  to  boating, 
fishing,  and  the  like,  from  which  the 
body  of  the  people  would  be  excluded, 
— a  principle  inconsistent  with,  and 
not  suited  to,  the  condition  of  our  peo- 
ple, or  called  for  as  a  rule  of  law." 

But  in  Wilton  v.  Van  Hessen  (1911) 
249  la  182,  94  N.  E.  134,  it  was  held 
that  where  a  lake  is  not  navigable  and 
has  never  been  meandered  by  the  Unit- 
ed States  government  surveyors,  a  con- 
veyance by  that  government  of  the 
land  as  if  no  lake  existed  there  will 
carry  the  title  to  the  bed  of  the  lake, 

In  Tennessee  an  inland  lake  large 
enough  to  be  a  "navigable  stream"  is 
not  the  subject  of  private  ownership  as 
to  fisheries.  State  ex  rel.  Cates  v.  West 
Tennessee  Land  Co.  (1913)  127  Tenn. 
575,  168  S.  W.  746.  Ann.  Cas.  1914B, 
1043  (overruling  the  test  of  navigabil- 
ity in  Webster  v.  Harris  (1902)  111 
Tenn.  692,  59  L.R.A.  824,  69  S.  W.  782). 
But  if  lands  of  an  owner  are  sub- 
merged by  such  lake,  he  has  the  exclu- 
sive right  of  fishing  over  such  lands. 
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In  Maine  and  Massachusetts  there 

is  a  peculiar  situation  in  regard  to  so- 
called  "Great  pondV'  and  there  is  a 
somewhat  similar  situation  in  New 
Hampshire. 

The  Massachusetts  Bay  Colonial 
Ordinance  of  1641,  as  amended  in 
1649,  has  heen  accepted  in  Maine  as 
part  of  its  common  law;  it  declares  the 
right  of  free  fishing  and  fowling  for 
all  in  and  upon  any  great  pond  lying 
in  common  and  containing  more  than 
10  acres  in  extent,  with  the  incidental 
right  "to  pass  and  repass  on  foot 
through  any  man's  property  for  that 
end  so  th^  trespass  not  upon  any 
man's  com  or  meadow."  Barrows  v. 
HcDennott  (1882)  73  Me.  441;  Conant 
T.  Jordan  (1910)  107  Me.  227, 81  L.R.A. 
(N.S.)  434,  77  Atl.  938. 

In  West  Roxbury  v.  Stoddard  (1863) 
7  Allen  (Mass.)  168,  the  court  said  as 
to  "Great  ponds"  containing  more  than 
10  acres :  "Fishing,  fowling,  boating, 
bathing,  skating,  or  riding  upon  the 
ice,  taking  water  for  domestice  or  agri- 
cultural purposes  or  for  use  In  the 
arts,  and  the  cutting  and  taking  of  ice, 
are  lawful  and  free  upon  these  ponds 
to  all  persons  who  own  lands  adjoin- 
ing them,  or  can  obtain  access  to  them 
without  trespass,  so  far  as  they  do 
not  interfere  with  the  reasonable  use 
of  the  ponds  by  others,  or  with  the 
public  right,  unless  in  cases  where  the 
legislature  have  otherwise  directed." 

The  lessee  of  a  tract  of  land  and  ice 
house  on  a  great  pond  who  has  cleared 
off  the  ice  in  front  of  the  ice  house 
cannot  have  an  action  in  tort  against 
an  inhabitant  who  cuts  holes  in  the 
cleared  ice  for  fishing  purposes. 
Roweli  T.  Doyle  (1881)  131  Mass.  474. 

It  was  provided  by  the  Massachu- 
setts Statute  of  1869,  chap.  884,  §  7, 
that  'the  riparian  proprietors  of  any 
pond,  the  superficial  area  of  which  is 
not  more  than  20  acres,  and  the  pro- 
prietors of  any  pond  or  parts  of  a  pond 
created  by  artificial  flowage,  shall 
have  exclusive  control  of  the  fisheries 
therein  existing,  but  this  shall  not 
abridge  any  rights  heretofore  granted 
to  fish  for  herring  or  alewives  in  ponds 
of  the  above  dimensions  which  are 
connected  with  salt  water,  nor  aftect 


any  previous  laws  restricting  fishing 
for  any  period  of  time." 

By  the  Statute  of  1869,  chap.  384. 
§  9,  it  was  enacted  that  "the  commis- 
sioners, or  any  two  of  them,  may,  in 
the  name  of  the  commonwealth,  lease 
any  great  pond  exceeding  20  acres  in 
area,  for  the  purpose  of  cultivating 
useful  fishes,  for  such  periods  of  time 
and  on  such  terms  and  conditions  as 
shall  seem  to  said  commissioners  moat 
for  the  public  good;  and  the  lessee  of 
such  pond  may  occupy  a  portion,  not 
exceeding  one  tenth  part  thereof,  with 
inclosures  and  appliances  for  the  cul- 
tivation of  useful  fishes;  but  this  shall 
not  affect  any  public  rights  in  such 
pond,  other  than  the  right  of  fisheries ; 
and  the  appliances  and  inclosures  used 
by  the  lessee  shall  be  so  placed  as  not 
to  debar  ingress  to  or  egress  from 
such  pond  at  proper  places ;"  and  that 
"whoever  fishes  in  ■  that  portion  of  a 
pond,  stream,  or  other  water  in  which 
fishes  are  lawfully  artificially  culti- 
vated or  maintained,  without  the  per- 
mission of  the  proprietors,"  shall  be 
subject  to  a  penalty.  Under  this  stat- 
ute, one  fishing  in  any  part  of  the  pond 
Is  subject  to  the  penalty.  Com. 
Vincent  (1871)  108  Mass.  441;  Com.  v. 
Weatherhead  (1872)  110  Mass.  176. 

The  Statute  of  1869  was  also  en- 
forced in  Com.  v.  Tiffany  (1876)  119 
Mass.  300.  So  also  a  similar  later 
statute  in  Com.  t.  Eliot  (1888)  146 
Mass.  6, 15  N.  E.  81. 

An  artificial  pond  is  within  the  stat- 
ute providing  that  "whoever  without 
the  permission  of  the  proprietors 
fishes  in  that  portion  of  a  pond,  stream,, 
or  other  water  in  which  fishes  are  law- 
fully cultivated  or  maintained,  shall 
forfeit  not  less  than  $1  nor  more  than 
$20  for  the  first  offense,  and  not  less 
than  f6  nor  more  than  $60  for  any 
subsequent  offense."  Com.  v.  Skatt 
(1894)  162  Mass.  219,  38  N.  B.  499. 

In  New  Hampshire  large  ponds  are 
public  waters,  and  their  beds  belong  to 
the  public,  and  the  private  ownership 
of  the  surrounding  land  does  not  make 
criminal  the  exercise  of  the  public 
right  to  fish  therein.  State  v.  Welch 
(1889)  66  N.  H.  178.  28  Atl.  21  (pond 
of  300  to  600  acres).  Nor  will  the 
court  enjoin  a  person  from  fishing  in 
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such  pond.  Percy  Summer  Club  v. 
Welch  (1889)  66  N.  H.  180,  28  Atl.  22; 
Percy  Summer  Club  v.  Astle  (1908) 
90  C.  C.  A.  527,  163  Fed.  1,  rehearing 
denied  in  (1908)  92  C.  C.  A.  667,  166 
Fed.  1020  (140  acres).  In  the  last- 
cited  case  (90  C.  C.  A.  527)  the  court 
said:  "From  the  beginning,  the  New 
Hampshire  court  has  tended  to  hold 
free  the  fishery  in  all  considerable 
lakes  and  ponds,  basing  its  action  part* 
ly  upon  the  analogy  of  the  Massachu- 
setts ordinances,  and  partly  upon  an 
appreciation  of  local  usage." 

"In  the  absence  of  a  legislative 
grant,  the  state's  title  in  great  ponds 
in  this  state  extends  to  tiie  high-water 
line."  State  v.  Great  Falls  Mfg.  Co, 
(1912)  76  N.  H.  373,  83  Atl.  126. 

In  Chase  v.  Baker  (1879)  69  N.  H. 
347,  it  was  held  that  an  action  for 
debt  for  a  statutory  penalty  for  catch- 
ing fish  in  a  pond  wholly  in  the  control 
of  a  riparian  owner,  and  used  for 
breeding,  could  not  be  maintained  by 
one  who  was  not  owner  or  lessee  of  all 
the  land  under  or  around  and  adjoin- 
ing the  pond. 

IT.  MiaoeUaneoua. 

Boatable  waters  within  the  meaning 
of  Const,  chap.  2,  §  40,  giving  the  right 
to  fish  in  all  boatable  and  other  waters 
(not  private  property),  are  waters 
that  are  of  common  passage  as  high- 
ways for  business  or  pleasure,  and  do 
not  include  all  waters  which  may  be 
boatable  in  fact.  New  England  Trout 


&  Salmon  Club  t.  Mather  (1896)  68  Vt. 
3S8,  83  L.R.A.  669,  35  Atl.  323. 

'*The  owner  of  water  in  a  stream  or 
pond  not  navigable,  or  of  all  the  privi- 
leges therein,  has  the  exclusive  right 
of  fishing  in  the  same,  though  the  land 
lying  under  the  water  may  belong  to 
another.  Accordingly,  a  conveyance 
of  land  Ijring  upon  the  naturiU  bank  of 
an  unnavigable  stream,  upon  which  is 
located  a  mill  standing  on  other  land 
of  the  grantor  and  across  which  is  a 
dam  causing  a  pond,  a  portion  of 
which  covers  a  part  of  the  land  con- 
veyed, does  not  pass  to  the  grantee 
any  right  to  fish  in  such  pond  at  any 
point  below  the  then  existing  high- 
water  mark  thereof,  when  by  the  terms 
of  the  conveyance  an  exception  is 
made  in  the  grantor's  favor  as  to  'all 
water  privileges  up  to  high-water 
mark,  and  all  other  privileges  in  going 
to  his  mill.' "  Lee  v.  Mallard  (1902) 
116  Ga.  18.  42  S.  E.  372. 

The  passage  quoted  in  the  reported 
case  (Beach  v.  Haynbb,  ante,  1052) 
from  Giddings  v.  Rogalewski  (1916) 
192  Mich.  819,  158  N.  W.  961,  refers  to 
a  Michigan  statute  as  to  the  right  of 
the  public  to  fish  in  navigable  or 
meandered  waters. 

Sterling  v.  Jackson  (1888)  69  Mich. 
488,  18  Am.  St.  Rep.  405,  37  N.  W.  846, 
is  sufficiently  referred  to  in  the  re- 
ported case  (Beach  v.  Hayner). 

The  question  of  the  right  of  a  pri- 
vate owner  aa  Interfered  with  by  gen- 
eral game  statutes  is  not  included  in 
this  note.  B.  B.  & 


FBED  STEGMANN  et  al.,  Appts., 

V. 

HENRY  L.  WEEKE,  Commissioner  of  Weights  and  Measures  of  Citgr  of 

St.  Louis,  Bespt. 

Kinourf  aupr«me  Count  (Div.  No.  2)^J^ay  0,  1019. 

(_  Mo.  — >  214  S.  W.  187.) 

Honidpal  corporation  —  ordinance  fixing  shape  of  measures  —  reasonablp- 
ness. 

1.  An  ordinance  of  a  city  containing  hundreds  of  thousands  of  con- 
sumers, which  fixes,  without  penalty,  the  shape  and  size  of  containers  in 
which  certain  produce  can  be  marketed,  is  not  unreasonable. 

[See  note  on  this  question  beginning  on  page  1068.] 
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Weigrhts  —  power  to  Ksalate  —  dele- 
gation to  nmnicipalities. 

2.  The  le^slature  m&y  delegate  to 
•  manicipal  corporations  the  right  to 
regulate  weights  and  measures. 

Coiistituti<»ial  law  —  right  of  contract 
—  fixing  ^ape  of  measures. 

3.  Fixing  the  shape  and  cubic  con- 
tents of  bushel  and  half-bushel  meas- 
ures, and  forbidding  the  sale  of  cer- 
tain produce  in  containers  of  different 
size  or  capacity,  does  not  unconsti^- 
tionally  impair  the  right  of  contract. 
Courts  —  power  —  reasonaUenesfl  of 

ordinance. 

4.  The  courts  may  determine  wheth* 
er  a  municipal  ordinance  is  reasonable 
or  unreasonable. 

[See  19  R.  G.  L.  806.] 
Injunction  —  against  hypothetical  act 

5.  Injunction  will  not  lie  to  enjoin 
prosecution  by  a  city  for  the  use  of 
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measures  which  complainant  does  not 
intend  to  use. 

[See  14  R.  C.  L.  441.] 

Municipal  c<Hi>oration  —  ordinance  — 
construction. 

6.  The  court  in  construing  an  ordi- 
nance must  take  its  evident  meaning  as 
it  reads,  although  counsel  for  both 
parties  may  have  misunderstood  its 
meaning,  or  may  have  inadvertently 
construed  it  differently. 

[See  19  R.  C.  Lw  811 ;  26  B.  C.  L.  961.] 
Weights  —  standard  measure  —  ab- 
sence of  deception. 

7.  Farmers  and  truck  gardeners  may 
be  required  to  use  a  standard-sized 
container  for  marketing  their  produce, 
although  they  sell  to  commission  mer- 
chants who  would  not  be  deceived  as 
to  short  measures,  if  the  containers  are 
liable  to  be  passed  on  to  consumers 
who  might  be  so  deceived. 


Appeal  by  plaintiffs  from  a  jndgm^t  of  the  Circuit  Court  of  St.  Louis 
(Taylor,  J.)  in  favor  of  defendant  in  an  action  brou^t  to  enjoin  the  en- 
forcement of  an  amended  ordinance,  regulating  the  sale  of  certain  produce. 

Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edward  W.  Foristel,  Taylor  An  ordinance  passed  in  the  exercise 
R.  Tonng,  and  T.  T.  Hinde  for  appel-    of  legal  authority  will  not  be  declared 


lants. 

Messrs.  Charies  H.  Danes  and  H.  A. 
HuiUton,  for  respondent: 

The  oidinance  in  question,  having 
for  its  purpose  the  protection  of  the 
inliabitants  of  the  city  of  St.  Louis 
against  false  vreights  and  measures, 
is  a  valid  exercise  of  the  police  power 
of  said  cily,  and  Is  not  obnoxions  to 
any  provision  of  the  state  or  Fedwal 
Constitutions. 

Sylvester  Goal  Co.  v.  St.  Louis.  180 
Mo.  323,  51  Am.  St.  Rep.  566,  32  S.  W. 
649;  State  ex  rel.  Barker  v.  Merchants' 
Kxch.  269  Mo.  346, 190  S.  W.  903,  Ann. 
Cas.  1917E,  871;  Chicago  v.  Schmidin- 
ger,  243  III.  167,  44  L.R.A.(N.S.)  632, 
90  N.  E.  369,  17  Ann.  Cas.  614,  226  U. 
S.  578,  57  L.  ed.  S64,  S3  Sup.  Gt.  Rep. 
182,  Ann.  Cas.  1914B,  284;  People  v. 
Wagner,  86  Mich.  594,  13  L.R.A.  286, 
24  Am.  St.  Rep.  141,  49  N.  W.  609. 

The  city  of  St.  Louis,  being  author- 
ized to  establish  and  regulate  weights 
and  measures,  may  prescribe  the  form 
and  dimensions  of  the  container  in 
which  articles  of  consumption  are 
marketed  in  said  city. 

Turner  v.  State,  65  Md.  240;  Turner 
V.  Maryland,  107  U.  S.  38,  27  L  ed. 
870,  2  Sup.  Ct  Rep.  44. 


void  on  the  ground  of  unreasonable- 
ness, unless  no  difference  of  opinion 
can  exist  upon  the  question,  and  a 
clear  case  must  be  made  to  authorize 
a  court  to  interfere  on  that  ground. 

St.  Louis  V,  Weber,  44  Mo.  547; 
Gratiot  v.  Missouri  P.  R.  Co.  116  Mo. 
450,  21  S.  W.  1094;  Chillicothe  v. 
Brown,  38  Mo.  App.  609;  Kansas  City 
V.  Sutton,  52  Mo.  App.  398;  Monett  v. 
Campbell.  —  Mo.  App.  — ,  204  S.  W.  32. 

White,  C,  filed  the  following  opin* 
ion: 

This  is  a  companion  case  to  No. 
21,151  of  the  same  title,  —  Mo.  — , 
214  S.  W.  134.  Many  facts  perti- 
nent  here  are  fully  set  out  in  the 
opinion  in  that  case,  and  it  may  be 
read  in  connection  with  this  case. 
However,  for  convenience,  it  is  prop- 
er briefly  to  restate  some  of  them. 
That  was  a  suit  brought  by  plain- 
tiffs, as  farmers  and  truck  garden- 
ers, to  restrain  the  commissioner  of 
weights  and  measures  of  the  city  of 
St.  Louis  from  enforcing  a  certain 
ordinance.  No.  29,796.  In  that  case 
the  circuit  court,  on  a  preliminary 
hearing  for  the  purpose  of  de- 
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termining  whether  a  temporary 
restraining  order  should  be  issued, 
dismissed  the  bill  without  a  final 
hearing  on  the  merits  of  the  case. 

The  ordinance  complained  of,  en- 
acted August  9, 1917,  provided  for  a 
bushel  box,  and  boxes  holding  frac- 
tions of  a  bushel,  in  which  produce, 
fruits,  and  vegetables  should  be  mar- 
keted, of  a  cubical  content  in  excess 
of  the  statutory  bushel  as  provided 
by  §  11,961,  Rev.  Stot  1909.  and  by 
the  Federal  statute.  The  plaintiffs 
were  using  as  a  bushel  box  one  con- 
taining less  cubical  contents  than 
the  statutory  bushel.  After  that 
case  was  heard,  and  before  its  deters 
mination,  the  city  of  St.  X^ouis 
amended  the  ordinance  so  as  to  make 
it  accord  with  the  statute  of  Mis- 
souri and  the  Federal  statute. 
When  that  was  done  and  the  for- 
mer case  dismissed,  the  plaintiffs 
brought  this  suit  to  enjoin  the  en^ 
forcement  of  the  ordinance  as 
amended.  In  their  petition  in  this 
case  they  set  out  the  original  ordi- 
nance enacted  August  9,  1917,  in 
full,  and  the  amendment  to  the  same 
made  in  April,  1918. 

They  allege  that  they  are  farmers 
and  gardeners,  and  market  theur 
produce  either  to  commission  mer- 
chants, retail  grocers,  or  hucksters ; 
that  their  produce  is  packed  in  wood- 
en boxes,  or  crates,  before  being 
loaded,  and  in  loading  the  boxes  are 
packed  in  tiers  and  so  arranged  that 
the  bottom  tier  is  protected  from 
upper  tiars;  that  in  capacity  said 
boxes  or  crates  range  from  |  of  a 
bushel,  standard  measure  as  defined 
by  statute,  to  a  bushd,  and  are  used 
by  lUl  truck  gardeners  in  the  vicin- 
ity where  plaintiffs  grow  their  prod- 
uce; that  they  have  been  used  for 
twenty-five  years  in  that  manner, 
and  are  peculiarly  suited  to  the  eco- 
nomical and  safe  delivery  of  prod- 
uce; that  the  plaintiffs  and  other 
truck  gardeners  and  fanners  have 
on  hand,  complete  to  be  used,  1,875,- 
000  of  such  boxes,  which  cost  them 
in  the  neighborhood  of  $350,000; 
that  their  delivery  trucks  are  espe- 
cially designed  to  conform  to  the  size 
of  said  boxes  and  crates;  that  the 


produce  which  they  sell  is  neitha 
bought  nor  sold  by  the  bushel,  but, 
by  special  agreement  between  the 
sellers  and  purchasers,  it  is  sold  by 
the  box  or  crate,  and  the  purchasers 
from  plaintifiFs  are  not  in  any  man- 
ner misled  or  deceived  as  to  the  ca- 
pacity of  the  boxes  in  which  tiie 
produce  is  sold;  that  they  deliver 
their  boxes  full  to  the  purchaser 
and  receive  in  return,  in  each  case, 
empl7  boxes  of  the  same  size  and 
character  from  the  purchaser. 

Upon  the  filing  of  this  petition  and 
a  bond  in  the  sum  of  $1,000,  duly 
approved,  a  temporary  restraining 
order  was  issued  and  served  upon 
the  defendant  Weeke,  who  was  or- 
dered to  show  cause  on  a  certain  ^ 
why  the  injunction  should  not  issae 
Thereupon  the  defendant  filed  his 
return  in  the  nature  of  an  answer  to 
the  allegations  of  the  petition.  Af- 
terwards, the  parties  filed  a  stipula- 
tion as  to  certain  facts,  wherein  they 
agreed  that  the  case  might  be  sub- 
mitted "for  final  adjudication  upon 
the  petition  and  the  said  return  of 
the  respondents,  to  be  taken  and  con- 
strued as  an  answer  thereto,  and  the 
reply  of  the  plaintiffs  filed  on  that 
date  together  with  certain  stipula- 
tions of  facts."  The  court  thereup- 
on heard  the  case  upon  its  merite, 
found  the  issues  in  favor  of  the  de- 
fendant, and  dismissed  the  bill,  and 
from  that  judgment  the  plaintifEs 
appealed  to  this  court 

Ordinance  No.  29,795,  in  its  origi- 
nal form,  provided,  among  other 
things,  the  duties  of  the  commissioB- 
er  of  weights  and  measures  to  test 
the  accuracy  of  weights  and  meas- 
ures and  to  seize  in  the  name  of  the 
city  "all  false  weights,  measures, 
and  scales,  and  to  make  arrests  of 
persons  violating  the  ordinance  by 
using  false  weights  and  measures 
and  scales."  It  provided  for  inspec- 
tion of  all  weights  and  measures  ex- 
amined, and  penalties  for  persons 
having  weights  and  measures  in 
their  possession,  for  refusing  to  al- 
low them  to  be  tested  and  examined, 
and  for  using  weights  and  measures 
that  are  not  tested,  that  the  com- 
missioner should  mark  "Condemned" 
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weights,  measures,  standards,  etc., 
that  did  not  conform  to  the 
^ndard  in  this  state,  and  that  it 
Aould  be  a  misdemeanor  to  use  a 
weight  or  measure  containing  a  less 
quantity  than  represented. 

Section  22  of  that  ordinance  fixed 
the  dimensions  for  standard  boxes 
to  hold  bushels,  half  bushels,  and 
other  fractional  parts  of  a  bushel, 
making  the  cubical  contents  of  such 
boxes  greater  than  the  statutory  re- 
quirements. Section  23  of  the  or- 
dinance provided  for  a  fee  of  10 
cents  each  for  inspection  of  such 
boxes,  that  they  should  be  inspected 
once  a  year,  and  that  it  should  be  a 
misdemeanor  for  anyone  to  use  box- 
es of  other  dimensions  for  the  pur- 
pose of  selling  fruits  or  vegetables. 
Those  were  the  sections  struck  at  in 
the  other  suit. 

By  the  amendment  of  April,  1918, 
§§  22  and  23  of  the  ordinance  were 
made  to  read  as  follows: 

"Sec.  22.  Standard  bushel  box  and 
fractional  part  thereof  established. 
— There  is  hereby  established  a 
standard  bushel  box,  the  dimensions 
of  which  shall  be  as  follows : 
Length,  twenty-two  inches;  depth, 
eight  and  one-half  inches;  width, 
eleven  and  one-half  inches;  which 
bushel  box  shall  contain  twenty-one 
hundred  and  fifty  and  five-tenths 
cubic  inches.  There  is  hereby  estab- 
lished a  standard  half-bushel  box, 
the  dimensions  of  which  shall  be  as 
follows:  Length, twenty-two  inches; 
depth  four  and  one-quarter  inch- 
es ;  width  eleven  and  one-half 
inches;  which  half -bushel  box  shall 
contain  one  thousand  and  seventy- 
five  and  two-tmths  cubic  inches. 
All  boxes  or  containers  in  which 
fruits  and  vegetables  are  sold  or  of- 
fered for  sale  shall  be  of  the  fore- 
going dimensions  and  standards,  un- 
less otherwise  pro vid  ed  by  ord  i- 
nance. 

"Sec.  23.  Penalty. — Any  person, 
firm  or  corporation  who  shall  sell  or 
offer  for  sale  in  the  city  of  St.  Louis 
any  fruits  or  vegetables  except  fresh 
berries,  cherries,  currants  or  other 
spiall  fruits  in  any  box  or  receptacle 
that  is  of  a  capacity  different  from 


that  hereinbefore  provided,  shall  be 
guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  not 
less  than  five  dollars  nor  more  than 
five  hundred  dollars."  . 

It  will  be  seen  by  this  amendment, 
§  22  is  in  agreement  with  the  stat- 
ute as  to  the  cubical  contents  of  a 
bushel.  The  answer  restates  much 
of  the  same  matter  contained  in  the 
petition,  including  the  ordinance, 
and  sets  out  at  length  Judge  Taylor's 
opinion  delivered  in  the  previous 
case. 

The  stipulation  which  supple- 
ments the  pleadings  is  to  the  effect 
that  the  defendant  commissioner  of 
weights  and  measures  intends  to  ar- 
rest and  prosecute  plaintiffs  and  oth- 
ers using  boxes  in  violation  of  the 
ordinance,  as  long  as  they  fail  to  use 
boxes  of  the  exact  dimensions  and 
contents  provided  in  the  amended 
ordinance,  regardless  of  how  said 
boxes  are  marked  or  whether  said 
boxes  contain  more  than  the  quan- 
tity marked  on  the  box  or  not ;  that 
the  defendant  Weeke  has  not  de- 
stroyed any  boxes  belonging  to  any 
of  the  plaintiffs  since  the  23d  day 
of  April,  1918 ;  "that  all  persona  who 
now  sell  direct  to  the  consumer  of 
products  sold  by  the  plaintiffs  are 
required  to  sell  and  do  sell  by 
weight,  and  not  by  measure."  The 
further  fact  was  stipulated  for  what 
it  is  worth  that  the  number  of  farm- 
ers and  truck  gardeners,  naming 
them, — forty-five  or  fifty, — use  box- 
es which  correspond  to  the  require- 
ments of  amended  §§  22  and  23  of 
the  ordinance. 

The  amended  ordinance  at  which 
this  proceeding  is  aimed  does  not 
contain  the  oppressive  feature  of  in- 
spection fee  for  each  box  contained 
in  the  original  ordinance,  and  there 
is  no  threat  of  the  commissioner  of 
weights  and  measures  to  destroy 
without  a  hearing  the  boxes  or  oth- 
er property  of  plaintiffs. 

I.  Appellant  asserts  that  §§  22 
and  23  of  the  ordinance  are  uncon- 
stitutional and  in  conflict  with  arti- 
cle 1,  §  10,  of  the  United  States  Con- 
stitution, and  with  article  2,  §  15,  of 
the  Constitution  of  Missouri,  in  that 
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the  ordinance  prohibiting  a  person 
from  selling  his  produce  in  any  form 
or  manner  or  in  any  quantity  which 
he  sees  fit  and  which  his  purchasers 
desire,  so  long  as  his  method  is  fair 
and  characterized  by  honest  dealing 
with  his  purchaser,  impairs  the 
right  to  make  contracts. 

As  a  police  regulation  for  the  pur- 
pose of  protecting  the  public  and 
consumers  from  Sisud  and  imposi- 
tion in  their  purchase  of  commodi- 
„  ties,  it  is  recognized 

t?*rSiS32t''"  by  the  courts  that 
»:SS^uJ:;.  the  legislative  au- 
thority has  the 
right  to  regulate  weights  and  meas- 
ures and  delegate  that  authorily  to 
municipal  corporations,  so  that  the 
latter,  in  so  far  as  they  exercise  po- 
lice powers,  may  regulate  weights 
and  measures.  The  question  here 
is  whether  this  regulation  is  such  as 
to  invade  the  constitutional  right 
to  make  contracts.  This  court  has 
considered  the  question  in  constru- 
ing the  statutes  providing  for  of- 
ficial weighers  of  coal  and  grain.  A 
leading  case  is  State  ex  rel.  Barker 
V.  Merchants'  Exch.  269  Mo.  S46, 
190  S.  W.  903,  Ann.  Cas.  1917E,  871. 
In  that  case  the  court  had  under 
consideration  the  constitutionality 
of  a  statute  which  forbade  any  per- 
son, corporation,  or  association  oth- 
er than  the  duly  authorized  and  ap- 
pointed state  weigher  to  issue  any 
weight  certificate  or  to  issue  or  sign 
any  ticket  purporting  to  be  the 
weight  of  any  car,  wagon,  sack,  or 
other  package  of  grain,  weighed  at 
any  warehouse  in  the  state.  The 
court  held  that  the  purpose  of  the 
act  was  to  protect  from  fraud  the 
people  who  sold  and  bought  grain, 
and  banks  which  loaned  money  on 
warehouse  receipts.  This  language 
is  used  (269  Mo.  loc.  cit.  358) :  "The 
whole  purport  of  the  act  is  for  such 
official  supervision  in  the  principal 
grain  markets  as  will  protect  not 
only  the  buyers,  but  the  sellers,  of 
grain.  In  other  words,  it  establishes 
a  disinterested  agency  between  the 
buyer  and  seller  both  as  to  weights 
and  grades  of  the  grain.  If  a  wheat 
grower  of  Missouri  ships  a  car  of 


wheat  to  St.  Louis,  he  is  not  forced 
to  take  the  grading  and  weighing  of 
the  defendant  (an  association  of 
grain  dealers  and  speculators),  bat 
he  has  the  protection  of  the  disin- 
terested agency  established  by  the 
state,  an  agency  duly  bonded  for 
faithful  performance  of  duty," 

The  effect  of  that  statute,  theo, 
was  to  make  the  certificate  of  the 
weigher  an  official  guaranty  that  ths 
commodity  which  it  represented  was 
correctly  represented,  without  fur- 
ther investigation  on  the  part  of  the 
purchaser  or  of  the  seller.  It  wcmi 
not  only  save  time  and  e3q}enae  oi 
negotiations  of  that  kind,  but  was  a 
power  for  protection  against  fratu 
and  imposition  in  connection  wiu 
such  sales.  The  case  quotes  from 
an  earlier  case,  Sylvester  Coal  Co.y, 
St.  Louis,  130  Mo.  327,  51  Am.  S. 
Bep.  566,  32  S.  W.  649,  where  a  mor 
nicipal  ordinance  similar  in.  import 
was  under  consideration,  and  it  was 
held  binding  and  valid  imder  the 
charter  authority  of  the  city  of 
Louis,  wherein  it  had  authority  t» 
license,  tax,  and  r^rulate  retailers, 
and  "establish  the  standard  (a 
weights  and  measures  to  be  used  m 
the  city  of  St.  Louis."  It  is  iwinted 
out  in  those  cases  that  a  purchaser 
or  a  seller  may  weigh  his  grain  for 
his  own  satisfaction,  but  that  the 
official  weight  only  can  be  allowed 
in  buying  and  selling. 

In  the  case  of  House  v.  Mayes*,  227 
Mo.  636,  127  S.  W.  805,  this  court 
had  under  consideration  a  statute 
which  provided  that  no  agent  or 
broker  selling  grain,  etc.,  should 
have  authority,  under  claim  of  right 
to  do  so  by  reason  of  any  custom  or 
rule  of  any  board  of  trade,  to  sell 
such  commodities  except  on  the  ba- 
sis of  the  actual  weight  thereof,  and 
any  contract  for  such  sale  in  viola- 
tion of  the  act  should  be  null  and 
void.  The  board  of  trade  of  Kansas 
City  had  a  rule  which  permitted  the 
purchaser  of  grain  to  deduct  100 
pounds  from  a  carload  of  such  grain 
because  of  dirt  and  foreign  sub- 
stances which  were  presumed  to  be 
in  it,  and  which  were  swept  out  after 
it  was  unloaded;  it  being  commoa 
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experience  that  about  that  amount 
rff  dirt,  on  the  average,  was  in  each 
carload.  One  R.  J.  House  was  prose- 
cut«3  for  making  such  deduction,  in 
accordance  with  the  rules  of  the 
board  of  trade  and  in  violation  of 
the  statute.  It  was  held  that  the 
statute  was  valid  and  constitutional 
as  a  matter  of  police  protection,  and 
not  in  violation  of  the  Constitution, 
which  prohibits  any  act  impairing 
the  obligation  of  contracts. 

An  ordinance  of  the  city  of  Chi- 
cago, fixing  the  standard  size  of 
loaves  of  bread  and  prohibiting  the 
sale  of  loaves  of  any  other  size,  was 
held  to  be  constitutional  by  the  su- 
greme  court  of  Elinois.  Chicago  v. 
Schmidinger,  243  111.  167,  44  L,R.A. 
7n.S.)  632,  90  N.  E.  369,  17  Ann. 
Cas.  614.  The  case  was  taken  to 
Qie  Supreme  Court  of  the  United 
States,  where  it  was  affirmed  under 
the  title  Schmidinger  v.  Chicago, 
226  U.  S.  578.  67  L.  ed.  864,  S3  Sup. 
Ct.  Rep.  182,  Ann.  Gas.  1914B,  284. 
That  court,  in  the  opinion  rendered, 
thus  comments  upon  the  claim  that 
the  effect  of  the  ordinance  was  to 
impair  the  right  to  contract  (226 
0,  S.  loc.  cit.  589)  :  "This  court  has 
had  frequent  occasion  to  declare 
that  there  is  no  absolute  freedom 
<rf  contract.  The  exercise  of  the 
police  power  fixing  weights  and 
measures  and  standard  sizes  must 
necessarily  limit  the  freedom  of 
dbntract  which  .would  otherwise  ex- 
ist. Such  limitations  are  constant- 
ly imposed  upon  the  right  to  con- 
-bact  freely,  because  of  restrictions 
upon  tiiat  right  deemed  necessary 
la  the  interest  of  the  general  wel- 
fare. So  long  as  such  action  has  a 
reasonable  relation  to  the  exercise 
<tf  the  power  belonging  to  the  local 
legislative^  body,  and  is  not  so  arbi- 
trary or  '  capricious  as  to  be  a 
deprivation  of  due  process  of  law, 
freedom  of  contract  is  not  inter- 
fered with  in  a  constitutional 
sense.'/ 

The  law  of  Maryland  which  pro- 
vided that  it  should  be  unlawful  to 
carry  out  of  the  state  any  hogshead 
of  tobacco  raised  in  that  state  ex- 
cept such  as  had  been  inspected. 


marked,  and  passed  according  to 
the  provisions  of  the  act  regulating 
the  inspecting  and  marketing  of 
tobacco  was  held  to  be  constitu- 
tional by  the  supreme  court.  Turn- 
er V.  Maryland,  107  U.  S.  38,  27 
L.  ed.  370,  2  Sup.  Ct  Rep.  44. 

The  supreme  court  of  Massachu- 
setts held  constitutional  an  act 
which  provided  that  the  sale  of  oats 
and  meal  must  be  by  the  bushel,  and 
providing  that  an  action  could  not 
be  maintained  for  the  price  of  such 
commodity  when  sold  by  the  bag. 
Eaton  V.  Kegan,  114  Mass.  483. 

The  ordinance  under  considera- 
tion h^  fixes  the  cubical  contents 
of  bushel  and  half-bushel  boxes,  and 
provides  a  penalty  for  using  boxes 
of  a  diiferent  capacity.  The  effect 
of  the  ordinance  is  that  certain  com- 
modities could  not  be  sold  except  in 
containers  containing  a  bushel  or  a 
half  bushel.  The  prohibition  of  the 
use  of  boxes  of  other  capacity  is 
sufficient  guaranty  that  boxes  of 
other  capacity  would  not  be  used, 
and  furnished  the  same  protection 
to  the  purchaser  that  the  final 
weighing  certificates  would  furnish 
in  case  of  the  sale  of  hay  and  coal, 
as  considered  by  the  court  in  the 
Merchants'  Exch.  Case,  and  the  Syl- 
vester Coal  Co.  Case,  supra.  The 
reason  for  the  validity  of  the  stat- 
ute and  the  ordi- 
nance in  those  cases  S^^lViSV"?* 
applies  with  equal  contract- 
force  to  the  ordi-  ^ml^aC^Si: 
nance  here.  It  is 
not  unconstitutional  as  impairing 
the  obligation  of  contracts. 

II.  But  it  is  claimed  the  ordinance 
is  an  unreasonable  regulation  in  its 
operation,  in  that  it  not  only  pro- 
hibits the  use  of  containers  of  any 
other  capacity  than  that  provided, 
but  prescribes  the  exact  dimensions, 
the  length  and  depth  of  the  boxes, 
and  forbids  the  use  of  containers  of 
equal  capacity  of  any  other  shape; 
that  is,  a  box  may  be  a  perfect  cube 
and  contain  a  bushel  or  a  half  bush- 
el.   Of  course  this  c«ort^powe»- 
court   may    deter-  re«»oiiabieiieB» 
mine  whether  an  or- 
dinance  is  reasonable  or  unreason- 
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able  (Union  Cemetery  Asso.  v. 
Kansas  City,  252  Mo.  loc.  cit.  500, 
161  S.  W.  261),  and  in  considering 
the  matter  may  settle  it  by  inspec- 
tion of  the  ordinance  on  its  face, 
or  may  iind  it  unreasonable  by  a 
state  of  facts  which  affects  its  op- 
eration (St.  Louis  V.  St.  Louis 
Theatre  Co.  202  Mo.  690,  Ice.  cit 
699,  100  S.  W.  627) .  It  might  be 
unreasonable  in  one  place  and 
perfectly  reasonable  in  another. 
It  might  be  unreasonable  in  a  mere 
village,  whereas  in  a  large  city,  with 
its  great  volume  of  business  of  the 
character  affected,  it  would  be  a 
reasonable  regulation.  Here  there 
are  several  thousand  farmers  en- 
gaged in  raising  and  selling  pro- 
duce. There  are  hundreds  of  thous- 
ands of  consumers  in  the  city  of  St. 
Louis,  many  of  whom,  doubtless  the 
majority,  at  some  time  or  other  pur- 
chase these  very  commodities.  The 
evident  purpose  of  the  ordinance  in 
providing  containers  of  uniform 
shapes  and  sizes  was  so  that  a  pur- 
chaser easily  could  tell  the  exact 
quantity  of  the  commodity  he  was 
buying,  the  presumption  being  that 
the  box  containing  the  commodity 
which  he  purchased  had  passed  the 
final  test  as  to  capacity,  and  he  need 
not  trouble  himself  in  relation  to 
that  matter  or  inquire  further. 
Likewise  it  may  be  said  thai  certain 
definite  shapes  and  dimensions 
would  greatly  facilitate  inspection, 
lessen  the  expense  of  supervision 
for  the  city,  and  conduce  in  no  way 
to  hamper  or  hinder  the  course  of 
trade. 

It  might  be  said  further  that  the 
plaintiffs  here  could  not  complain 
that  the  definite  dimensions  of  the 
boxes  were  provided  because  they 
were  using,  or  claimed  the  right  to 
use,  boxes  of  uniform  dimensions 
and  capacity.  The  evidence  shovra 
they  nearly  all  used  exactly  the 
same  kind  of  boxes  as  did  all  other 
persons  pursuing  like  business.  It 
seems  from  the  facts  stated  in  the 
record  that  it  was  to  their  advan- 
tage to  use  exactly  the  same  kind  of 
containei^  as  to  shape  and  dimen- 
sions.    However,  it  is  sufiicient 


answer  to  this  point  to  say  that  yif> 
penalty  is  fixed  for  the  violation  of 
that  part  of  the  ordinance  prescrib- 
ing the  dimensions  of  the  box;  tn^ 
plaintiffs  could  not  be  prosecuted 
for  misdemeanors  unless  they  used 
boxes  of  different  capacity.  In  that 
respect    the    ordi-  „  , 
nance  is  no  more  cwpobwuo»- 
unreasonable    than  JfiSTcr 
the  Chicago   ordi-  me««nre«- 
nance  fixing  the  size 
of  loaves  of  bread,  or  the  statute 
and  ordinances  considered  in  the 
Missouri  cases  cited  above. 

III.  Plaintiffs,  however,  assert 
that  the  ordinance  will  be  interpret- 
ed and  enforced  oppressively  and 
illegally.  Persons  might  use  box^ 
having  different  length,  width,  and 
depth  from  those  mentioned  in  §  22. 
If  they  possessed  the  cubical  con- 
tents of  the  boxes  there  provided 
for,  they  would  not  be  guilty  of  a 
misdemeanor  under  the  provisions 
of  §  23.  Yet,  according  to  the  stip- 
ulation, the  defendant  expects  to 
prosecute  plaintiffs  for  using  boxes 
unless  they  are  of  the  exact  dimen- 
sions provided  in  the  ordinance. 

In  this  connection  it  appears  thut 
the  only  boxes  which  the  plaintiffs 
use,  and  have  no  right  to  use,  are 
those  which  do  not  have  the  con- 
tents provided  for  in  §  22.  There  is 
nothing  to  show  that  they  expect  1p 
use  boxes  of  the  right  capacity  and 
of  a  different  shape,  but  only  expect 
to  use  the  boxes  they  have  been 
using,  which  are  of  an  insufficient 
capacity;  therefore,  they  are  liable 
to  incur  the  penalties  of  the  ordi- 
nance in  all  they  propose  to  do. 
This  court  cannot  conjecture  that 
they  will  use  some  boxes  which  they 
do  not  expect  to  use,  or  that  they 
will  be  arrested  and  prosecuted  for 
doing  something  which  they  do  not 
intend  to  do.  They 
cannot  have  an  in-  ilSuSS"*^ 
junction  to  restrain  jTP«*fc«"««> 
the  city  from  pur- 
suing some  unexp|ected  and  un- 
threatened  prosecution. 

IV.  It  is  stipulated,  as  noted 
above,  that  the  consumer  who  pur- 
chases the  goods  from  their  ikiune* 


Digitized  by 


Google 


I 


diate  vendors,  goods  which  plaintiffs 
sell,  are  required  to  purchase  by 
weight,  and  not  by  measure.  It  is 
not  stated  whether  this  requirement 
is  by  ordinance  or  by  contract.  Sec- 
tion 28  of  the  ordinance  provides 
that  cortain  products  enumerated, 
which  are  presimied  to  include  some 
of  the  products  sold  by  plaintiffs, 
shall  be  sold  by  weight,  excepting, 
however,  "commodities  in  original 
packages,"  and  then  provides  that 
term  'original  package,'  as 
herein  used,  shall  be  taken  to  mean 
packages  in  which  the  commodities 
have  been  packed  before  shipping 
by  the  grower,  producer,  or  original 
packer  thereof,  and  the  contents  of 
wMch  have  not  been  disturbed  or 
diminishied  except  for  the  purpose 
of  ripening  it  or  of  replacing  spoiled 
goods." 

This  provision  of  §  28  evidently 
would  exclude  plaintiffs  and  those 
pursuing  a  like  business  from  obli- 
gation to  sell  by  weight,  or  persons 
handling  their  produce  in  original 
packages  from  selling  by  weight, 
and  therefore  the  ordinance  is  in 
direct  conflict  with  this  stipulation 
as  to  its  purport.  This  section  of 
the  ordinance  must  be  construed  in 
connection  with  the  other  sections. 
It  certainly  was  not  the  intention  in 
the  passage  of  the  ordinance  to 
make  any  provisions  which  axe  abso- 
lutely nugatory.  There  would  be 
no  purpose  or  use  in  providing  for 
dimensions  of  measures  to  contain  a 
bushel  and  half  bushel,  unless  the 
products  were  sold  by  the  bushel  or 
half  bushel ;  and  the  exclusion  of  the 
original  packers  and  of  property 
which  comes  in  original  packages 
from  the  requirement  to  sell  by 
weight  is  the  only  reasonable  con- 
struction of  the  provision  in  §  28  in 
connection  with  the  rest  of  the  ordi- 
nance. We  must  attempt  to  take 
the  evident  meaning 
fo"»*oraMo»-  of  the  ordinance 
fs  it  reads,  even 
though  counsel  for 
both  parties  may  have  misunder- 
stood its  meaning,  or  may  have  inad- 
vertently construed  it  differently. 
It  is  also  noted  that  throughout 
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the  ordinance  tiie  inspection  and  the 
penalties  fixed  apply  to  false  stand- 
ards, false  weights  and  measures. 
The  evidence  here  does  not  show 
that  the  boxes  which  the  plaintiffs 
were  using  were  measures  or  stand- 
ards of  measures;  they  were  sim- 
ply the  containers  in  which  th^ 
sold  their  products.  The  boxes  are 
not  used  lUce  a  half-bushel  measure 
to  measure  out  the  quantity  of  the 
product ;  they  are  only  used  to  con- 
tain the  products  sold.  Neverthe- 
less, §§  22  and  23,  leaving  out  of 
consideration  the  balance  of  the 
ordinance,  fix  the  size  and  shape  of 
box  and  name  the  penalty  for  using 
those  of  different  capacity.  Those 
sections  are  valid  and  effective  as  to 
that  purpose,  regardless  of  the  rest 
of  the  ordinance. 

While  it  is  admitted  that  plain- 
tiffs sold  only  to  commission  mer- 
chants and  retail  dealers,  who  were 
not  at  all  deceived  as  to  the  contents 
of  the  boxes  and  who  did  not  buy 
by  the  bushel,  nevertheless  the  com- 
modities in  the  original  packages 
under  the  ordinance  could  be  passed 
on  to  the  ultimate  consumer.  It 
was  entirely  within  the  discretion 
of  the  city  government  to  provide 
against  imposition  which  they 
thought  might  occur  in  such  sales 
to  consumers.  Their  discretion  and 
judgment  in  pro- 
viding  against  pos-  •tuaii'd  ««a- 
Bible  fraud  in  the  ^'^SSS!^  *' 
matter,  whether 
sound  or  otherwise,  is  not  for  this 
court  to  determine.  It  is  sufficient 
that  the  governing  body  deems 
the  restrictions  necessary  for  the 
protection  of  citizens  and  con- 
sumers. It  has  lawful  authority  to 
make  the  regulations,  and  this  court 
will  not  interfere. 

The  judgment  is  affirmed. 

Railey*  C,  not  sitting. 
Mozley,  C,  concurs. 
Per  Curiam: 

The  foregoing  opinion  by  White, 
C,  has  been  adopted  as  the  opinion 
of  the  court. 

Williams,  P.  J.,  and  Walkor, 

concur. 
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Faris,  J.,  concurring: 

I  concur  for  the  reason  only  that 
there  is  no  penalty  attached  for  the 
failure  to  use  a  container  of  the  pre- 
scribed dimensions,  thus  leaving  so 
much  of  the  ordinance  as  prescribes 
the  dimensions  of  such  containers 
neither  mandatory  nor  pnnishaUe^ 
but  advisory  only. 

I  do  not  agree  that  the  city  of  St 
Xiouia  has  the  authority,  under  the 
guise  of  a  police  regulation,  to  re- 
quire the  use  of  containers  of  fixed 
and  arbitrary  dimensions.  I  con- 
cede the  authority  in  the  city  to 
pass  an  ordinance  requiring  such 
containers  to  be  of  a  certain  capac- 
ity so  as  to  guard  against  fraud 
and  cheating,  and  even  to  require 
such  containers  to  be  rectangular  in 
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shape,  so  as  to  minimize  time  and 
labor  in  ascertaining  the  conformi- 
ty of  such  containers  to  the  capacity 
required  by  the  ordinance.  But  I 
do  not  think  it  lies  in  the  power  of 
the  city  to  say  by  its  ordinance  that 
such  containers  must  be  of  required 
length,  width,  and  depth.  Neither 
do  I  think  that  one  using  containers 
of  an  impeccable  capacity,  so  far  as 
complying  with  the  requirement  as 
to  capacity  is  concerned,  could  be 
punished  in  any  wise  for  using  a 
longer  or  a  shorter,  a  wider  or  a 
narrower,  a  deeper  or  shallower 
container  than  the  arbitrary  stand- 
ard prescribed  by  ordinance. 

Upon  the  view  that  the  ordi- 
nance means  what  I  have  said  above 
that  it  ought  to  mean,  I  c6ncur. 


ANNOTATION. 
Validity  of  statute  or  ordinance  at  to  "contamtft." 


I.  Introductory,  1068. 
II.  General  rule,  1068. 
III.  Application  of  rule,  1069. 

I,  Introduetotif, 

This  note  is  confined  to  a  consider^ 
ation  of  validity  of  statutes  or 
ordinances  which,  to  prevent  false 
weights  and  measures,  require  uni- 
formity to  a  standard  container.  It 
does  not  purport  to  collect  those  cases 
which  deal  with  the  validity  of  pure 
food  laws,  inspection  and  sealing  laws, 
enactments  as  to  oledmargarin,  stat- 
utes to  regulate  the  size  of  loaves  of 
bread,  the  requirement  of  public 
scales  or  the  regulation  of  arbitrary 
deductions  in  weight.  The  validity  in 
general  of  statutes  or  ordinances  re- 
quiring commodities  to  be  sold  in  a 
specified  quantity  or  weight  will  be 
treated  in  the  annotation  to  Allion  v. 
Toledo,  6  A.L.R.  — .  It  is  of  com- 
paratively recent  date  that  legislation 
has  been  enacted  regulating  the  size 
of  measures  or  other  containers,  the 
necessity  for  such  regulation  being 
aptly  stated  as  follows  in  Freadrich  v. 
State  (1911)  89  Neb.  343,  34  L.R.A. 
(N.S.)  650,  131  N.  W.  618.  "Where 
the  necessities  of  life  are  sold  to  a 
large  extent  in  package  form,  it  is  al- 


most as  necessary  that  the  public 
should  be  protected  against  imposition 
by  scrimping  the  contents  of  a  pack- 
age, as  it  is  that  it  should  be  protected 
against  adulterated  goods,  or  decep- 
tion in  quality  by  means  of  coloring." 

17.  Omvral  rule. 

The  reported  case  holds  that  legis- 
lation may  be  enacted  requiring  con- 
tainers to  be  of  a  certain  capacity  or 
dimensions,  and  that  such  provisions 
are  constitutional.  Although  there 
are  but  few  decisions  along  this  line, 
it  appears  to  be  their  uniform  holding 
that  such  statutes  are  valid. 

United  States.— Williams  v.  Walsh 
(1912)  222  U.  S.  415,  56  L.  ed.  263,  32 
Sup.  Ct.  Rep.  187,  affirming  (1908)  79 
Kan.  212,  98  Pac.  777. 

niinois. — Chicago  v.  Bowman  Dairy 
Co.  (1908  )  234  111.  294,  17  L.R.A. 
(N.S.)  684,  123  Am.  St.  Rep.  100,  84 
N.  E.  913,  14  Ann.  Cas.  700. 

Kansas. — State  v.  Belle  Springs 
Creamery  Co.  (1910)  83  Kan.  389, 
L.R.A.1915D,  516,  111  Pac.  474. 

Nebraska.  —  Freadrich  v.  State 
(1911)  89  Neb.  343.  34  LJt.A.(N5.) 
650,  131  N.  W.  618. 

North  Dakota. — State  v.  Armour  & 
Co.  (1913)  27  N.  D.  177.  LJELA.1916E, 
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380,  145  N.  W.  1033,  Ann.  Cas.  1916B. 
1149,  affii-med  in  (1916)  240  U.  &  610, 
60  L.  ed.  771,  86  Sup.  Ct.  Rep.  440, 
Ann.  Cas.  1916D,  548. 

New  York. — People  v.  Armour  &  Co. 
(1916)  176  App.  Div.  161,  162  N.  Y.- 
Supp.  621. 

Ohio.— Re  Steube  (1914)  91  Ohio 
St  135,  L.R.A.1916E,  377,  110  N.  E. 
260. 

TeimesBce^-^tate  Co-operative 
Store  Go.  (1910)  123  Tenn.  399,  131 
S.  W.  867,  Ann.  Cas.  1912C,  248. 

Washington. — Seattle  v.  Goldsmith 
(1918)  78  Waab.  64, 181  Pae.  466. 

Hi.  Application  of  rule. 

A  statute  makinsr  it  unlawful  to  sell 
black  powder  in  any  manner,  except  in 
unsealed  packa^res  containing  12i 
pounds,  has  been  held  to  be  constitu- 
tional. Williams  v.  Walsh  (1912)  222 
U.  S.  415,  56  U  ed.  253,  32  Sup.  Ct 
Rep.  137,  afilrmlng  (1908)  79  Kan. 
^12,  98  Pae.  777,  wherein  the  court 
said:  "The  usual  police  regulations 
concerning  fire  limits,  regulations  for 
the  storage  of  gunpowder  and  for  the 
sale  of  poisons,  and  laws  concerning 
oleomargarin  and  intoxicating  liquors, 
and  a  multitude  of  other  enactments, 
are  of  this  nature.  The  laws  of  Con- 
gress relative  to  meat  inspection  and 
the  Pure  Food  Laws  are  recent  illus- 
trations of  legislation  of  this  charac- 
ter. All  these  rest  upon  the  police 
power,  which  cannot  be  abridged  by 
private  contract,  and  in  the  exercise 
of  which  mere  private  inconvenience 
must  yield  to  public  welfare." 

A  city  ordinance  requiring  all  bot- 
tles or  glass  jars  in  which  milk  or 
cream  is  offered  for  sale  to  have  in- 
dicated thereon  their  capacity  is  a 
valid  exercise  of  the  police  power,  and 
is  constitutional.  Chicago  v.  Bowman 
Dairy  Co.  (1908)  234  III.  294, 17  L.R.A. 
(N.S.)  684,  123  Am.  St  Rep.  100,  84 
N.  E.  918,  14  Ann.  Cas.  700. 

A  legislative  enactment  providing 
that  a  print  or  package  of  butter  shall 
contain  16  ounces  avoirdupois,  the  net 
weight,  if  less  than  this,  to  be  placed 
on  the  label,  has  been  upheld  as  con- 
stitutional, being  a  valid  police  regu- 
lation. State  v.  Belle  Springs  Cream- 
ery Co.  (1910)  83  Kan.  889,  L.R.A. 
1915D,  516,  111  Pac.  474,  wherein  the 


court  said  that  "such  regulations  of 
weights  and  measures  have  stood  upou 
the  statute  books  of  this  state  practi- 
cally during  the  entire  existence  of 
the  state,  and  likewise  in  other  states 
of  the  Union," 

In  Freadrich  v.  State  (1911)  89  Neb. 
343,  34  L.R.A.(N.S.)  650,  131  N.  W. 
618,  it  was  held  that  a  statute  requir- 
ing certain  foods  sold  in  packages, 
and  not  put  up  by  the  retailer,  to  bear 
a  printed  label  showing  the  net  weight 
or  measure  of  the  contents,  was  valid. 

A  North  Dakota  statute  to  the  same 
effect  as  the  Nebraska  statute  just 
referred  to  has  been  upheld  as  consti- 
tutional. State  V.  Armour  &  Co. 
(1913)  27  N.  D.  177,  L.R.A^1916E, 
380,  145  N.  W.  1033,  Ann.  Cas.  1916B, 
1149,  affirmed  in  (1916)  240  U.  S.  610, 
60  L.  ed.  771,  36  Sup.  Ct  Rep.  440, 
Ann.  Cas.  1916D,  548,  wherein  the 
court  stated  the  reason  for  the  enact- 
ment of  such  statutes  as  follows: 
"During  the  last  dozen  years  there 
has  been  a  decided  tendency  of  manu- 
facturers to  pack  foods  in  cans  and 
packages.  Improved  machinery  and 
improved  sanitary  conditions  have  en- 
abled foods  to  be  packed  cheaply  and 
safely,  therefore  conditions  have  been 
changing  year  by  year  and  legislation 
necessarily  must  change  to  meet  them. 
The  object  of  all  Net  Weight  and 
Measure  Laws  is  to  prevent  the  oppor- 
tunity for  fraud." 

See  also  People  v.  Armour  &  Co. 
(1916)  176  App.  Div.  161,  162  N.  T. 
Supp.  ^1,  wherein  the  court  declared 
to  be  within  the  power  of  the  legis- 
lature a  statute  which  required  the 
marking  on  the  container  of  **the  net 
quantity  of  the  contents  of  each  con- 
tainer, or  a  statement  that  the  speci- 
fied weight  includes  the  container," 
The  defendants  sold  by  weight  bacon 
weighing  6S  pounds  in  a  container 
weighing  6  ounces,  but  with  no  state- 
ment on  the  container  as  to  weight 
The  court  said:  "The  intention  of  § 
17  is  to  provide  a  record  on  the  wrap- 
per that  shall  be  the  only  means  of 
establishing  the  weight  of  the  con- 
tainer, to  the  end  that  the  vendor 
may  not  be  heard  to  say  that  the  pur- 
chaser was  informed  in  some  other 
way,  or  that  he  waived  information." 
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In  Re  Steube  (1914)  91  Ohio  St 
186,  L.RJL1916E.  377,  110  N.  E.  250, 
a  statute  requiring^  certain  commodi- 
ties to  be  sold  by  aTOirdupois  weight 
or  numwical  count  was  declared  un- 
constitutional, but  articles  in  sealed 
packages  were  expressly  excepted  by 
the  statute. 

In  State  v.  Co-operative  Store  Co. 
(1910)  123  Tenn.  399,  131  S.  W.  867, 
Ann.  Gas.  1912C,  248,  it  was  held  that 
the  legislature  may  provide  that  com 
meal  shall  not  be  offered  for  sale  ex- 
cept in  packages  containing  a  certain 
number  of  bushels  or  fractions  there- 
of, and  such  a  statute  offends  neither 
the  state  nor  Federal  Constitution. 
The  court  said:  "We  see  nothing  in 
this  statute  which  deprives  a  citizen 
of  the  libert^^  to  contract,  or  of  his 
property.  It  simply  provides  that 
when  a  certain  staple  article  of  food, 
of  universal  consumption  in  this 
country,  is  sold  in  packages,  the  pack- 
ages shall  contain  certain  quantities 


of  the  article,  and  that  the  quality  and 
quantity  .  - .  .  shall  be  printed  and 
marked  thereon." 

A  city  ordinance  making  it  unlawful 
to  sell  any  commodity  in  the  original 
container  unless  the  true  net  weight 
or  measure  of  the  commodity  shall  be 
printed  on  the  container  is  constitu- 
tional. Seattle  v.  Goldsmith  (1913) 
73  Waah.  54,  131  Pac  456,  wherein 
the  court  said:  "Whatever  may  be 
the  necessary  course  to  adopt  to  en- 
able the  container  to  correctly  indi- 
cate the  weight  of  the  commodity  it 
contains,  it  is  not  unreasonable  to 
place  that  burden  upon  the  one  who 
puts  that  article  before  the  public  as 
a  sale  commodity,  and  compel  him,  if 
he  wishes  to  retain  his  trade,  to  so 
pack  bis  commodities  that  the  con- 
sumer may  know  the  true  quantity  of 
the  thing  he  buys,  and  thus  protect 
himself  in  paying  the  value  of  the 
thing  he  buys."  E.  G.  B, 


T.  W.  McKINNEY 

V. 

WESLEY  STREET,  Appt. 
Worth  Carolina  Supreme  Court  — May  18,  1914, 
(165  N.  C.  515,  81  S.  E.  757.) 

Judgment  —  relation  to  first  day  of  term  —  effect  on  conveyance. 

The  fiction  by  which  judgments  are  considered  as  rendered  on  fhe  first 
day  of  the  term  does  not  operate  to  affect  the  title  of  a  bona  fide  purchaser 
of  property  from  the  judgment  debtor  before  the  judgment  was  in  fact 
rendered. 

ISee  note  on  this  question  begirming  on  page  1072.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Mit- 
chell County  (Cline,  J.)  in  plaintiff's  favor  in  an  action  brought  to  recover 
possession  of  a  certain  tract  of  land.  Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Mr.  S.  J.  Ervin  for  appellant  dered  in  the  superior  court  of 

Messrs.  Black  &  Wilson  for  appellee.    Mitchell  county  on  the  25th  day  of 
Brown.  J.,  delivered  the  opinion  of    July*  1912,  in  favor  of  one  Scinda 
the  court:  Street  and  against  the  said  MoUie 

Mollie  Ledford,  who  owned  the  Ledford  and  others,  in  an  action 
land  in  controversy,  conveyed  it  to  therein  pending,  for  $321.95,  the 
the  defendant  by  deed  registered  same  being  for  the  conversion  of  per- 
July  24,  1912.   Judgment  was  ren-    sonal  property,  and  on  this  judgment 
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an  execution  issued  against  the  said 
MoUie  Ledford  on  December  12, 
1912,  and  under  this  execution  the 
land  in  controversy  was  sold  as  the 
pr(^rt7  of  the  said  Mollie  Ledford 
(m  the  7th  day  of  April,  1913,  and 
purchased  by  the  plaintiff,  to  whom 
the  sheriff  executed  a  deed  of  con- 
veyance, and  who  thereupon  insti- 
tuted this  action  to  recover  the  land. 
The  term  of  court  at  which  said 
judsrment  was  rendered  began  on 
the  22d  day  of  July,  and  the  plain- 
tiff contended  that  the  said  judg- 
ment should  "be  held  and  deiemed 
to  have  been  rendered  and  docketed 
<m  the  first  day  of  said  term,"  and 
by  relation  to  said  day  to  constitute 
a  lien  upon  the  land  prior  to  the 
rendition  of  the  judgment  and  the 
registration  of  the  deed  under  which 
the  defendant  claimed. 

The  so-called  doctrine  of  relation 
was  originated  in  rules  of  court,  and 
enacted  afterwards  into  statute,  in 
order  to  place  all  parties  obtaining 
judgments  against  a  common  debtor 
at  same  term  upon  an  equality.  In 
discussing  the  rule  and  the  ground 
upon  wMch  it  was  adopted,  this 
court  said,  in  Norwood  v.  Thorp,  64 
N.  C.  685 :  "This  was  nothing  new, 
but  simply  an  affirmance  of  an  an- 
cient principle  of  the  common  law, 
adopted  in  furtherance  of  justice,  to 
give  fair  play,  to  prevent  an  indecent 
rush  to  get  a  judgment  docketed 
first,  and  to  cut  off  all  chance  for 
favoritism  on  the  part  of  the  clerk," 
—and,  we  may  .add,  to  prevent  the 
rights  of  the  partiefl  from  depend- 
ing upon  the  chance  as  to  which 
plaintiff  should  first  get  the  ear  of 
the  court.  Ibid.;  Johnson  v.  Sed- 
berry,  65  N.  C.  4;  Bates  v.  Hinsdale, 
65  N.  C.  423.  Rules  of  this  court 
have  been  adopted  antedating  the 
statute  in  order  to  secure  equality 
among  judgments  obtained  at  the 
same  term.  Rules  1  and  2  (65  N.  G. 
705) ;  Rule  9  (63  N.  C.  668).  This 
doctrine  is  not  permitted  at  this  day 
to  destroy  the  rights  of  third  per- 
sons, and,  like  other  fictions  of  the 
law,  is  administered  in  the  interest 
of  equity  and  justice.  Some  courts 
who  have  applied  this  rule  of  rela- 
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tion  to  the  prejudice  of  third  per- 
sons have  reversed  their  decisions. 

This  court  overruled  its  own  de- 
cision made  in  1838,  when  it  adopt- 
ed rule  9  in  these  words :  "The  only 
difficulty  in  the  adoption  of  this  rule 
was  the  case  of  Farley  v.  Lea,  20 
N.  C.  307  (4  Dev.  &  B.  L.  169),  32 
Am.  Dec.  680,  for  the  idea  of  al- 
lowing a  judgment  in  a  case,  which 
in  fact  was  not  tried  below  until 
after  the  commencement  of  a  term 
of  this  court,  to  relate  back  and  take 
effect  from  the  first  day  of  the  term, 
was  out  of  the  question.  We  are 
relieved  from  ue  difficulty  by 
Whitaker  v.  Wisbey,  12  C.  B.  48, 
138  Eng.  Reprint,  818,  decided  in 
1852,  in  which  all  the  cases  on  the 
subject  were  fully  reviewed,  and  the 
conclusion  is  that  a  mere  form  or 
fiction  of  law,  introduced  for  the 
sake  of  justice,  shall  not  work  a 
wrong  contrary  to  the  real  truth  and 
substance  of  the  thing.'  (We  consid- 
er Farley  v.  Lea  (decided  in  1838) 
overruled  by  the  authority  and  rea- 
soning of  this  case."  In  the  case 
of  Clifton  V.  Wynne,  81  N.  C.  160, 
this  court  again  discussed  the  injus- 
tice of  the  doctrine  and  declined  to 
follow  it,  saying:  "The  action  of 
the  court  is  referred  to  its  com- 
mencement to  avoid  unseemly  con- 
troversy for  priority  or  advantage 
among  suitors  whose  cases  were 
acted  on  at  different  periods  of  the 
session.  But  a  fiction  adopted  for 
convenience  and  to  promote  the  ends 
of  justice  will  not  be  allowed  to  de- 
feat the  substantia]  rights  of  others, 
nor  to  obstruct  the  clear  expression 
of  the  legislative  will.  *The  court 
will  not  endure,'  says  Lord  Mans- 
field in  Johnson  v.  Smith,  2  Burr. 
950, 963,  97  Eng.  Reprint,  647,  'that 
a  mere  form  or  fiction  of  law,  intro- 
duced for  the  sake  of  justice,  should 
work  a  wrong,  contrary  to  the  real 
truth  and  substance  of  the  thing.' 
.  .  .  The  principle  to  be  extracted 
from  Whitaker  v.  Wisbey  is  that 
rights  and  interests  intermediately 
acquired  are  hot  displaced  by  the 
fiction,  and  that  the  one  on  which 
the  court  in  fact  rendered  its  judg- 
ment may  be  inquired  into  in  decid- 
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ing  upon  the  preferences  among 
contesting  claimants." 

In  Broom's  Legal  Maxims,  the 
case  of  Whitaker  v.  Wisbey  is  cited, 
and  it  is  there  said :  "It  has  indeed 
been  affirmed,  as  a  broad  general 
principle,  that  'the  truth  is  always 
to  prevail  against  fiction/  and 
hence,  although  for  some  purposes 
the  whole  assizes  are  to  be  consid- 
ered as  one  legal  day,  the  court  is 
bound,  if  required  for  the  purpose 
of  doing  substantial  justice,  to  take 
notice  that  such  legal  day  consists 
of  several  natural  days,  or  even  of 
a  fraction  of  a  day.*  Evidence  may, 
therefore,  be  adduced  to  show  that 
an  assignment  of  his  goods  by  a 
felon,  bona  fide  made  for  a  good 
consideration  after  the  commission 
day  of  the  assizes,  was  in  truth 
made  before  the  day  on  which  he 
was  tried  and  convicted,  and  on 
proof  of  such  fact  the  property  will 
be  held  to  have  passed  by  the  assign- 
ment." Broom's  Legal  Maxims,  7th 
Am.  ed.  p.  128,  *129. 

The  general,  if  not  the  universal, 
rule  at  this  day,  is  that  the  doctrine 
of  relation  invoked  by  the  plaintiff 
here  does  not  apply  to  strangers 
and  will  not  be  ap- 
plied to  the  injury 
or  prejudice  of  in- 
nocent third  per- 
sons. "A  judgment 
considered  to  re- 
late to  the  first  day  of  the  term  for 
the  purpose  of  giving  it  priority 
over  a  conveyance  to  a  purchaser 
for  value  and  without  notice."  12 
Am.  &  Eng.  Enc  Law,  115.  "As 
against  intervening  purchasers,  it 
may  be  regarded  as  settled  that  the 


Judsmeat— 
relation  to  Armt 
dar  of  term— 
eflect  on  cok- 
veranoe. 

will    not  be 


lien  of  a  subsequent  judgment  will 
not  attach,  justice  forbidding  that 
in  such  a  case  it  should  relate  back 
to  a  time  anterior  to  the  convey- 
ance." Black,  Judgm.  §  442. 

Mr.  Freeman  says :  At  common 
law  all  judgments  were  by  legal  fic- 
tion supposed  to  be  entered  on  the 
first  day  of  the  term  at  which  they 
were  recovered.  But  it  was  a  max- 
im of  the  same  law  that  'a  legal 
fiction  is  always  consistent  with 
equity.'  Therefore,  whenever  the 
purposes  of  justice  required  it,  the 
true  time  of  entering  judgment 
might  be  averred  and  proved.  .  .  . 
However  the  fiction  of  law  by  which 
judgments  are  considered  as  being 
rendered  on  the  first  day  of  the  term 
may  affect  one  judgment  lien  in  a 
contest  with  other  liens  of  the  same 
nature,  it  seems  to  be  generally  con- 
ceded that  it  cannot  prejudice  the 
interests  of  bona  fide  purdiasers. 
Whenever  a  purchaser  before  the 
signing  of  judgment,  without  notice, 
and  without  being  guilty  of  any 
fraud,  acquires  an  interest  in  real 
estate,  that  interest  cannot  be 
charged  with  the  lien  of  any  judg- 
ment subsequently  entered  against 
his  grantor,  though  such  judgment 
might,  as  between  itself  and  other 
judgments,  ranj^  as  though  entered 
at  iJie  beginning  of  the  term  and  at 
some  time  prior  to  its  actual  rendi- 
tion."  Freeman,  Judgm.  §  369. 

We  are  of  the  opinion  that  his 
Honor  erred,  and  that  upon  the 
facts  agreed  judgment  should  be 
entered  for  the  d^endant  It  is  so 
ordered. 

Beversed. 


ANNOTATION. 


PriMfty  of  jadgment  over  conveyance  made  after  begnming  of  form  but  prior 

to  rendition  judgment. 


I.  General  role,  1072. 
II.  Qualifications  of  rule: 

a.  Protection  of  bona  fide  purcha»> 

er,  1078. 

b.  Hiseellaneoo^  1079. 


J.  General  rule. 

It  was  a  fiction  of  the  common  law 
that  the  entire  term  of  court  be  con- 
sidered as  one  day,  and  that  all  judg- 
ments rendered  during  a  term  be  treat- 
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ed  as  of  the  first  day  of  the  term. 
This  rule  was  never  generally  adopted 
!n  the  United  States*  but  has  been  con- 
fined in  its  application  to  comparative- 
ly few  states.  See  16  R.  C.  L.  p.  618. 

The  rule  as  adopted  is  that  a  judg- 
ment relates  back  to  the  first  day  of  the 
term  so  as  to  take  priority  over  convey- 
ances made  after  the  beginning  of  the 
term,  but  prior  to  the  time  when  the 
judgment  was  actually  rendered.  It 
is  now,  for  the  most  part»  a  matter  of 
statute.  For  that  reason  the  cases 
herein  are  valuable  only  as  showing 
the  application  of  the  rule  at  common 
law,  and  as  presenting  the  constouc- 
tlon  and  application  of  the  statutes  in 
force  when  the  decisions  were  handed 
down. 

United  States.— Bank  of  Cleveland 
V.  Sturges  (1840)  2  McLean,  841.  Fed. 
Gas.  No.  861,  a.  c.  on  subsequent  ap- 
peal (1842)  8  McLean,  140,  Fed.  Gas. 
No.  18,671;  Dements  v.  Berry  (1850) 
11  How.  398,  18  L.  ed.  745;  Kellerman 
V.  Aultman  (1887)  30  Fed.  888. 

Aricansas. — Keatts  v.  Fowler  (1861) 
22  Ark.  483. 

Kansas. — ^Kingsley  v.  Bagby  (1896) 
2  Kan.  App.  23,  41  Pac.  991. 

Nebraska. — Norfolk  State  Bank  v. 
Murphy  (1894)  40  Neb.  735,  38  L.R.A. 
243,  69  N.  W.  706;  Ocobock  v.  Baker 
^897)  62  Neb.  447.  66  Am.  St  Rep. 
619,  72  N.  W.  682;  Hayden  v.  Huff 
(1900)  60  Neb.  626,  83  N.  W.  920;  Doe 
T.  Startzer  (1901)  62  Neb.  718,  87  N. 
W.  535. 

North  Carolina. — Farley  v.  Lea 
(1838)  20  N.  C.  307  (4  Dev.  &  B.  L. 
169),  32  Am.  Dec.  680;  Finley  v.  Smith 
U842)  24  N.  C.  (2  Ired.  L.)  225.  See 
the  reported  case  (McEinney  v. 
SntEET,  ante,  1070). 

Ohic^ — ^Urbana  Bank  v.  Baldwin 
(1827)  3  Ohio,  66;  Riddle  v.  Bryan 
(1831)  6  Ohio,  49;  Jackson  v.  Luce 
(1846)  14  Ohio,  514;  Davis  v.  Messen- 
ger (1867)  17  Ohio  St.  231;  Hemmin- 
way  V.  Davis  (1873)  24  Ohio  St.  ICO. 

Virginia. — Mutual  Assur.  Soc.  v. 
Stanard  (1815)  4  Munf.  639;  Skipwith 
v.  Cunningham  (1837)  8  Leigh,  271, 
31  Am.  Dec.  642;  Hockman  v.  Hock- 
man  (1896)  93  Va.  455,  57  Am.  St.  Rep. 
816,  26  S.  E.  634;  New  South  Bldg.  & 
6  A.LJi^8. 


L.  Asso.  V.  Reed  (1898)  96  Va.  846, 
70  Am.  St  Rep.  858,  31  S.  E.  614. 

West  Virginia. — Smith  v.  Parkers- 
burg  C^-op.  Asso.  (1900)  48  W.  Va. 
232.  37  S.  E.  646. 

In  Bank  of  Cleveland  v.  Sturges 
(1840)  2  McLean,  341,  Fed.  Cas.  No. 
861.  it  appeared  that  a  judgment  was 
entered  against  a  firm  on  the  2d  of 
July,  and  execution  issued  against  cer- 
tain real  estate  of  the  firm.  A  bank 
sought  an  injunction  to  stay  the  exe- 
cution, asserting  a  lien  on  the  real 
estate  by  virtue  of  a  mortgage  exe- 
cuted on  the  28th  day  of  June  and 
filed  on  the  2d  day  of  July.  The  court 
held  that  by  the  provisions  of  the  Ohio 
statute  (3  Chase's  Stat  1709)  the 
judgment  created  a  lien  on  all  the 
lands  of  l^e  debtor  within  the  terri- 
torial jurisdiction  of  the  court,  which 
lien  attached  from  the  first  day  of  the 
term  at  which  judgment  was  rendered, 
and  since  the  first  day  of  the  term  was 
July  1.  the  judgment  lien  had  priority. 
The  injunction  to  stay  execution  was 
refused.  On  a  rehearing  between  the 
same  parties  in  (1842)  3  Mclean,  140, 
Fed.  Cas.  No.  13,671,  a  similar  hold- 
ing was  made. 

In  Clements  v.  Berry  (1850)  11  How. 
(U.  S.)  398,  13  L.  ed.  745,  it  appeared 
that  judgment  was  entered  by  default 
on  the  8th  day  of  the  month,  but  the 
clerical  record  was  not  completed  un- 
til the  10th.  On  the  same  day,  shortly 
before  court  opened,  the  debtor  record- 
ed a  deed  conveying  his  property  to 
another  to  act  as  trustee  thereof,  for 
certain  creditors.  The  court  held  that 
the  judgment  related  back  to  the  first 
day  of  the  term  and  took  priority  over 
the  conveyance  as  a  lien  on  the  debt- 
or's proper^.  The  court  said:  'It  is 
the  uniform  practice  of  the  Federal 
and  state  courts  of  Tennessee  to  test 
executions  as  on  the  first  day  of  the 
term." 

In  Kellerman  v.  Aultman  (1887)  30 
Fed.  888,  it  appeared  that  on  January 
17,  1883.  the  owner  of  land  conveyed 
it  to  the  plaintiff's  grantor.  On  Feb- 
ruary 4, 1883,  during  the  January  term 
of  the  court,  a  judgment  was  rendered 
against  the  transferrer  in  a  suit  com- 
menced in  November,  1882.  The  ac- 
tion was  brought  to  restrain  a  sale  of 
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the  land  by  virtue  of  an  execution  un- 
der the  judjnnent.  It  was  provided 
by  statute  (Neb.  Code  Civ.  Proc.  § 
477)  as  follows :  "The  lands  and  tene- 
ments of  the  debtor  within  the  county 
where  the  judgment  is  rendered  shall 
be  bound  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  at  which 
the  judgment  is  rendered;  but  judg- 
ments by  confession  and  judgments 
rendered  at  the  same  term  at  which 
the  action  is  commenced  shall  bind 
such  lands  only  from  the  day  on  which 
such  judgments  are  rendered."  Since 
the  action  in  which  the  judgment  in 
question  was  rendered  was  commenced 
before  the  January  term,  the  court 
held  that  "the  plain  import  of  the 
language  of  this  section  carried  the 
judgment  lien  back  to  the  first  of  the 
term,  and  to  a  date  before  the  convey- 
ance," and  that  the  judgment  lien 
took  priority  over  the  conveyance. 

In  Keatts  v.  Fowler  (1861)  22  Ark. 
483,  it  appeared  that  after  the  first 
day  of  the  term  in  which  a  decree  was 
rendered,  but  prior  to  the  actual  ren- 
dition of  the  decree,  the  debtor  con- 
veyed his  lands.  The  plaintiff  claimed 
under  the  decree  aa  a  paramount  lien 
on  the  lands  conveyed.  The  court  held 
that  under  the  territorial  act  then  in 
force,  the  judgment  became  a  lien  on 
the  lands  of  the  judgment  debtor  from 
the  first  return  day  of  the  tenn  in 
which  the  judgment  might  be  en- 
tered, and  that  the  lien  was  superior 
to  the  title  of  a  purchaser  after  the 
first  day  of  the  term,  but  prior  to  ac- 
tual rendition  of  the  decree. 

In  Kingsley  v.  Bagby  (1895)  2  Kan. 
App.  23,  41  Pac.  991,  the  question  of 
priority  of  liens  arose  between  a  judg- 
ment creditor  and  a  mortgagee.  It  ap- 
peared that  the  judgment  was  rendered 
on  March  28,  1888,  during  the  regular 
January  term,  which  convened  on 
January  3d,  1888,  and  that  the  mort- 
gage had  been  executed  on  the  22d 
day  of  February,  1888.  The  Kansas 
statute  (Gen.  Stat.  1889,  T  4515)  pro- 
vided as  follows :  "Judgments  of 
courts  of  record  of  this  state  .  .  . 
shall  be  liens  on  the  real  estate  of  the 
debtor  within  the  county  in  which  the 
judgmeht  is  rendered  from  the  first 
day  of  the  term  at  which  the  judgment 


is  rendered."  The  court  held  that  the 
judgment  would  relate  back  to  the  first 
day  of  the  term  and  take  priorily  over 
the  mortgage  debt  as  a  lien. 

But  it  has  been  held  that  despite  the 
statutory  right  of  a  judgment  creditor* 
to  have  a  judgment  rendered  during 
the  term  become  a  lien  as  of  the  first 
day  of  the  term,  still  he  cannot  extin- 
guish a  lien  then  existing  on  the 
property  because  of  a  conveyance 
made  during  the  term.  Bowling  v. 
Garrett  (1892)  49  Kan.  504, 88  Am.  St. 
Rep.  877,  81  Pac.  185,  wherein  it  ap- 
peared that  a  debtor  conveyed  certain 
property  to  another  who  held  a  me- 
chanics' lien  thereon,  and  who  agreed, 
aa  part  of  the  consideration  for  the 
transfer,  to  satisfy  certain  mortgages 
on  the  property.  The  conveyance  was 
made  after  the  commencement  of  a 
term  of  court  in  which  judgment  was 
rendered,  but  prior  to  its  actual  ren- 
dition. The  court  held  that  the  judg- 
ment creditor  would  have  a  lien  on 
such  property,  but  must,  on  a  sale  un- 
der execution,  make  the  sale  subject 
to  the  liens  already  existing  against 
the  property. 

In  Nebraska,  it  has  been  provided 
by  statute  (Code  Civ.  Proc.  $  477)  that 
judgments  rendered  in  actions  com- 
menced prior  to  the  term,  except  judg- 
ments by  confession,  become  liens  on 
the  real  estate  of  the  debtor  situate 
within  the  county,  from  the  first  day 
of  the  term.  Under  that  act,  where 
the  defendant  executed  a  moxligage  on 
his  real  estate  during  the  term  and 
prior  to  the  actual  -rendition  of  the 
judgment,  the  court  held  that  the  lien 
of  the  judgment  was  superior  to  the 
lien  of  the  mortgage.  Norfolk  State 
Bank  v.  Murphy  (1894)  40  Neb.  785, 
88  L.RJ^.  243,  69  N.  W.  706. 

In  Ocobock  v.  Baker  (1897)  62  Neb. 
447,  66  Am,  St.  Rep.  619,  72  N.  W.  582, 
it  appeared  that  the  holder  of  a  mort- 
gage executed  on  the  2d  day  of  Decem- 
ber, 1893,  brought  a  foreclosure  ac- 
tion and  joined  a  judgment  creditor  as 
a  par^  defendant.  The  creditor'a 
judgment  had  been  obtained  at  a  tenu 
of  coart  commencing  on  the  20th  day 
of  November,  189S,  but  the  actual  ren- 
dition of  the  judgment  was  subsequent 
to  the  filing  of  the  mortgage.  The 
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eoart  held  that  as  the  lien  of  the  judg- 
ment related  back  to  the  first  day  of 
the  term  at  which  judgment  was  ren- 
dered, it  took  precedence  of  the  mort- 
gage. 

In  Hayden  v.  Hu£F  (1900)  60  Neb. 
€25,  83  N.  W.  920.  wherein  it  appeared 
tliat  property  was  conveyed  on  the 
26th  of  October.  1891.  and  that  in  De- 
cember. 1891.  during  the  September 
term  of  court,  judgments  were  ren- 
dered against  the  then  owner  of  the 
property  in  controversy,  the  court 
stated  that  the  several  actions  in 
which  the  judgments  were  rendered 
having  been  commenced  prior  to  the 
September  term  of  court,  the  judg- 
ments would  relate  back  to  and  become 
liens  on  the  property  of  the  judgment 
debtor  from  the  first  day  of  the  term. 

In  Doe  V.  Startzer  (1901)  62  Neb. 
718,  87  N.  W.  535,  it  appeared  that 
the  plaintiff  sought  to  restrain  the  de- 
fendant from  selling  certain  real 
estate  under  an  exeeution.  The  plain- 
tiff had  received  a  deed  to  the  prop- 
erty in  question  on  the  6th  day  of 
April,  1896.  On  the  let  day  of  July, 
1^^  judgment  had  been  rendered  for 
the  defendant  herein  against  the 
transferrer  of  tiie  proper^.  The  ac- 
tion had  been  commenced  iHrior  to  the 
term  at  which  judgment  was  rendered, 
and  the  court  held  that  the  judgment 
would  relate  back  to  the  first  day  of 
the  term,  which  was  February  24th. 
1896,  and  the  lien  thereof  would  at- 
tach from  that  day,  the  transferee  not 
being  a  bona  fide  purchaser. 

In  a  North  Carolina  case  decided 
before  tiie  enactment  of  the  common- 
law  rule  into  statute,  it  appeared  that 
certain  property  which  the  plaintiff 
had  purchased  on  the  9th  day  of  May, 
1833,  was  seized  and  sold  by  the 
sheriff  in  the  execution  of  judgments 
confessed  by  the  vendor  on  the  12th 
day  of  May.  1833.  It  was  held  that 
the  sale  was  proper,  since  by  the  doc- 
trine of  relation  back  the  judgments 
would  attach  as  of  the  first  day  of  the 
term,  which  was  the  8th  of  May.  The 
court  said :  "No  position  can  be  more 
firmly  established  than  that  the  judg- 
mente  of  a  court  of  record,  on  what- 
ever day  of  the  term  they  may  in  fact 
be  rendered,  in  law  relate  to,  and  are 


considered  as  judgments  of,  the  first 
day  ot  the  term.  .  .  .  This  legal 
relation  of  the  judgment  to  the  first 
day  of  the  judicial  term  is  as  perfect 
as  was,  at  common  law,  the  relation 
of  an  act  of  Parliament  to  the  first 
day  of  the  legislative  session.**  Farley 
V.  Lea  (1838)  20  N.  C.  307  (4  Dev.  ft 

B.  L.  169),  32  Am.  Dec.  680. 

In  Pinley  v.  Smith  (1842)  24  N.  C 
(2  Ired.  L.)  225,  the  court,  approving 
the  decision  in  Farley  v.  Lea  (N.  C.) 
supra,  held  that  where  a  conveyance 
was  made  after  the  first  day  of  the 
term  of  a  court,  and  before  the  rendi- 
tion of  a  judgment  at  the  same  term, 
the  lien  of  the  judgment  would  relate 
back  to  the  first  day  of  the  term  and 
take  priority  over  the  conveyance  as 
a  Hen  on  the  subject-matter  thereof, 
though  the  judgment  was  one  by  con- 
fession. 

In  Fowls  v.  McLean  (1916)  168  N. 
C  537,  84  S.  E.  852,  the  court  dis- 
cussed the  statute  (N.  C.  Revisal,  §§ 
574.  675)  providing  that  judgments 
entered  during  a  term  of  court  should 
relate  back  to  the  first  dlay  of  the  term, 
but  refused  to  apply  it  where  such  ap- 
lieation  would  work  injury  to  the 
rights  of  a  third  person  who  had  acted 
in  good  faith. 

In  Urbana  Bank  v.  Baldwin  (1827) 
3  Ohio,  65,  it  appeared  that  Baldwin 
had  compromised  a  pending  suit  with 

C.  and  E.  B.  Cavalier,  by  conveying 
his  property  to  them  under  a  deed 
dated  November  21, 1820.  On  the  26th 
of  November,  Baldwin  confessed  judg- 
ment in  a  suit  instituted  by  the  Ur- 
bana Bank.  The  term  of  court  in 
which  judgment  was  confessed  com- 
menced on  the  20th  of  November.  The 
court  held  that  the  lien  of  the  judg- 
ment would  relate  back  to  that  date, 
and  attach  to  the  property  conveyed 
to  G.  and  E.  B.  Cavalier,  saying:  "The 
case  may  be  a  hard  one.  but  the  law 
is  clear  in  favor  of  the  plaintiff's  lien. 
The  suit  was  pending  on  the  first  day 
of  the  term,  and  when  that  is  the  case 
the  judgment  relates  back  to  that  day. 
no  matter  on  what  day  of  the  term  it 
was  confessed.'* 

In  Riddle  v.  Bryan  (1831)  6  Ohio, 
49,  it  appeared  that  one  Dunseth  had 
confessed  judgment  to  the  Farmers* 
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and  Mechanics*  Bank  of  Cincinnati  on 
January  19,  1820,  during  a  term  of 
court  which  conunenced  on  the  '6th  of 
the  previous  December.  Under  a 
sheriff's  sale  on  execution,  the  prop- 
erty  was  conveyed  to  one  Longworth. 
At  the  same  December  term,  Bryan 
obtained  a  judgment  against  Dunseth, 
which  was  actually  rendered  on  Janu- 
ary 14th,  1820.  Under  the  law  in 
force  at  the  time  the  judgments  were 
rendered,  the  property  of  a  defendant 
was  bound  from  the  first  day  of  the 
term  in  which  judgment  was  rendered, 
exc^t  that  judgments  by  confession 
were  a  lien  only  from  the  day  they 
were  actually  signed  or  entered.  In 
view  of  these  statutory  provisions  the 
court  held  that  the  judgment  lien  of 
Bryan  would  take  priority  over  the 
conveyance  to  Longwortii  as  a  lien  on 
the  premiaea. 

Where  it  appeared  that  two  debtors, 
together  with  their  wives,  had  exe- 
cuted a  mortgage  of  their  property, 
which  mortgage  was  entered  for  rec- 
ord on  the  12th  day  of  April,  1842,  and 
their  creditor  obtained  a  judgment 
which  was  entered  on  April  20,  the 
court  held  that  the  judgment  would 
relate  back  to  the  10th  di^r  of  April, 
which  was  the  first  day  of  the  temii 
and  would  have  priority  as  a  lien  over 
the  mortgage  from  that  date.  Jackson 
V.  Luce  (1846)  14  Ohio,  514. 

In  Davis  v.  Messenger  (1867)  17 
Ohio  St  231,  it  appeared  that  the 
plaintiff  had  obtained  a  judgment  at 
a  term  of  court  which  began  on  the 
9th  day  of  May,  1859.  The  land  to 
which  the  judgment  would  have  at- 
tached was  mortgaged  by  the  debtor, 
and  the  mortgage  was  left  for  record 
at  11  o'clock  A.  M.,  on  the  same  day 
that  the  term  commenced.  The  plain- 
tiff maintained  that  his  judgment  had 
priority  over  the  mortgage  lien,  alleg- 
ing that  the  judges  of  the  district 
had  specified  precisely  that  the  term 
should  commence  at  10  o'clock  A.  M., 
on  the  9th  day  of  May.  The  defend- 
ant then  showed  that  the  court  did  not 
commence  its  session  until  after  11 
o'clock  A.  H.  on  that  day.  By  the  terms 
of  the  statute  (Swan  &  C.  Stat  1064) 
a  judgment  was  made  a  lien  on  the 
lands  of  the  debtor  from  the  first  day 


of  the  term  at  which  the  judgment  was 
rendered.  The  court  held  that  the 
lien  of  the  judgment  would  have  prior- 
ity over  the  mortgage,  since  the  judges 
had  specified  that  the  term  should 
start  at  10  o'clock  a.  u.,  on  May  9th, 
and  the  statute  (4  Curwen's  Stat 
3089)  provided  that  the  record  of  the 
judge's  order  should  be  full  and  suffi- 
cient evidence  of  the  legal  terms  for 
holding  court. 

In  Hemminway  v.  Davis  (1873)  24 
Ohio  St  160,  on  a  further  appeal  in- 
volving the  same  question,  the  court 
approved  and  applied  the  holding  in 
Davis  V.  Messenger  (Ohio)  supra. 

But  compare  the  earlier  case  of  Fol- 
lett  V.  Hall  (1847)  16  Ohio,  111,  47 
Am.  Dec.  365,  wherein  it  appeared  that 
a  mortgage  had  been  handed  in  for  rec- 
ord on  the  first  day  of  the  term  and 
two  hours  before  court  convened,  and 
it  was  held  that,  while  a  judgment  re- 
lated back  to  the  first  day  of  the  tetm, 
still  it  would  not,  in  this  instance,  be 
a  prior  lien  on  the  property  mort- 
gaged. A  majority  of  the  court  con- 
curred in  the  opinion  that  "if  judg- 
ments attach  only  as  liens  from  the  be- 
ginning of  the  term  of  court  they  at- 
tach from  the  time  on  the  first  day  of 
the  term,  at  which  the  court  was  duly 
organized  and  opened." 

In  the  early  case  of  Mutual  Asaur. 
Soc.  V.  Stanard  (1816)  4  Munf.  (Va.) 
689,  it  was  held  that  a  judgment  would 
relate  back  and  become  a  lien  on  the 
lands  of  the  debtor  from  the  first  day 
of  the  term  in  which  it  was  rendered. 
It  was  accordingly  held  that  where  a 
debtor  conveyed  his  property  by  a  deed 
of  trust  after  the  commencement  of 
the  term  in  which  judgment  was  ren- 
dered, but  prior  to  the  rendition  there- 
of, the  court  held  that  by  the  doc- 
trine of  relation  back  the  judgment 
had  priority  over  the  deed  as  a  lien 
on  the  debtor's  realty. 

And  in  Skipwith  v.  Cunningham 
(1837)  8  Leigh  (Va.)  271,  31  Am.  Dec. 
642,  the  decision  in  Mutual  Assur.  Soc. 
v.  Stanard  (Va.)  supra,  was  approved, 
the  court  holding  that  the  lien  of  a 
judgment  on  the  realty  of  the  debtor 
related  back  to  the  first  day  of  the 
term  in  which  it  was  rendered  so  as  to 
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have  priority  over  an  intermediate 
trust  deed. 

See  also  the  decision  in  Hockman  t. 
Hockman  (1896)  93  Va.  455,  57  Am. 
St  Bep.  816.  25  S.  E.  534,  wherein  it  ap- 
peared that  on  the  9th  day  of  Novem- 
ber, 1892,  a  decree  was  made  by  the 
judge  in  vacation  in  favor  of  the  ap- 
pellant against  one  Hockman,  the  de- 
cree being  indorsed  by  the  clerk  as 
filed  at  12  k.,  on  that  day.  On  the 
same  day,  at  8:80  a.  h.,  a  deed  exe- 
cuted by  Hockman  was  admitted  to 
record,  which  deed  conveyed  his  prop- 
erty to  one  Hanabrough  as  trustee.  A 
<Iuestion  arose  as  to  the  priority  of 
lien  between  the  decree  and  the  trust 
deed.  By  statute  (Code,  §  S567)  it  was 
provided  as  follows:  ''Every  Judg- 
ment for  money  rendered  in  this  state, 
heretofore  or  hereafter,  against  any 
person,  shall  be  a  lien  on  all  the  real 
estate  of  or  to  which  such  person  is 
or  becomes  possessed  or  entitled,  at  or 
after  the  date  of  such  judgment,  or, 
if  it  was  rendered  in  court,  at  or  after 
the  commencement  of  Uie  term  at 
which  it  was  ao  rendered."  The  cour^ 
in  holding  that  the  decree  would  take 
priority  over  the  trust  deed,  said:  "It 
being  established  by  the  decisions  of 
this  court  that  under  tiie  statute,  as 
veil  as  by  the  rule  of  the  common  law, 
,  a  judgment  or  decree  recovered  or  ren- 
dered during  the  term  of  a  court,  in  an 
action  or  cause  that  was  ready  for 
trial  on  the  first  day  of  the  term,  be- 
comes a  lien  on  the  real  estate  of  the 
debtor  as  of  the  first  day  of  the  term, 
and  that  the  lien  thereof  begins  with 
the  day  itself,  the  language  of  the 
statute  furnishes  no  ground  for  fixing 
a  different  or  other  time  of  the  Avy 
for  lAe  commencement  of  the  lien  of 
a  judgment  or  decree  confessed  or 
rendered  in  vacation.  It  discloses  no 
intention  on  the  part  of  the  legislature 
to  abrogate  the  principle  of  unity  of 
tiie  common  law,  in  respect  to  the  day, 
as  a  point  of  time.  Its  provisions  give 
no  warrant  for  drawing  any  distinc- 
tion in  this  respect  between  judg^ 
ments  and  decrees  pronounced  in 
turn  by  the  courts,  and  judgments 
and  decrees  confessed  or  rendered 
in  vacation — certainly  none  to  the 
prejudice   of  the  latter.   The  one 


class  becomes  a  lien  from  'the  com- 
mencement of  tiie  term,'  the  day  on 
which  the  term  began;  the  other,  from 
the  date  of  the  judgment,'  the  day  on 
which  it  was  confessed  or  rendered. 
In  respect  to  the  time  of  the  day  when 
the  lien  of  each  begins,  there  is  no 
distinction.  Both  begin  with  the  first 
moment  of  the  day  on  which  the  judg- 
ment or  decree  becomes  a  lien." 

In  New  South  Bldg.  &  L.  Aaso.  v. 
Reed  (1898)  96  Va.  845.  70  Am.  St 
Rep.  868,  31  S.  E.  514,  it  appeared  that 
at  a  term  of  the  circuit  court  begin- 
ning on  April  10,  1893,  two  judgments 
were  rendered  against  the  defendant, 
one  on  May  16,  and  the  other  on  May 
19.  On  April  17,  1893,  the  defendant 
conveyed  his  property  in  trust  to  a 
loan  association  to  secare  his  debts. 
The  judgment  creditors  charged  that 
their  judgments  were  liens  on  the 
property  of  the  defendant  from  the 
first  day  of  the  term  in  which  they 
were  rendered.  The  loan  association 
claimed  to  be  a  bona  fide  purchaser 
witiiout  notice.  The  court,  citing 
Hocfanan  v.  Hockman  (Va.)  supra,  as 
authority,  said :  "The  judgments  were 
rendered  after  the  recordation  of  the 
deed  of  trust,  but  they  operate  as  liens 
upon  the  real  estate  of  the  judgment 
debtor  from  the  first  day  of  the  term 
of  the  court  at  which  they  were  ren- 
dered. This,  we  have  seen,  was  be- 
fore the  deed  of  trust  was  recorded, 
and  hence  judgments  rendered  at  that 
term  have  priority  over  the  deed  of 
trust  recorded  during  the  term." 

In  Smith  v.  Parkersburg  Co-op. 
Asso.  (1900)  48  W.  Va.  282,  87  S.  E. 
645,  the  evidence  showed  that  subse- 
quent to  the  commencement  of  a  term 
of  court,  but  prior  to  the  final  rendi- 
tion of  a  judgment  therein,  one  Smith 
purchased  certain  property  of  the  de- 
fendant in  the  action.  The  creditor 
maintained  that  this  property  became 
subject  to  the  prior  lien  of  a  judgment 
on  attachment,  which  was  rendered 
during  the  term  and  subsequent  to  the 
sale  of  the  defendants  property.  The 
case  was  ready  for  trial  at  the  com- 
mencement of  the  term,  and  the  judg- 
ment creditor  claimed  that,  by  the 
doctrine  of  relation  back,  it  attached 
as  from  the  first  day  of  the  term.  The 
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court,  holding  that  the  judgment 
would  take  priority  over  the  convey- 
ance, said:  "*It  was  the  rule  of  the 
common  law  (and  this  rule  still  ob- 
tains in  some  of  the  states)  that  the 
judgments  of  a  court  of  record  all  re- 
late back  to  the  first  day  of  the  term, 
and  an  considered  as  rendered  on 
that  day,  and  therefore  their  lien  will 
attach  to  the  debtor's  real^  from  the 
beginning  of  the  term,  and  will  over- 
ride a  conveyance  or  mortgage  made 
on  the  second  or  any  succeeding  day, 
although  actually  prior  to  the  rendi- 
tion of  the  judgment.  This  general 
principle  of  the  common  law,  like 
many  others,  is  of  such  remote  an- 
tiquity, and  so  long  recognized  without 
dispute,  that  the  reasons  and  policy 
on  which  it  was  founded  are  in  a  great 
degree  left  to  conjecture.'  This  rule 
has  always  been  recognized  in  Vir- 
ginia, in  cases  matured  for  a  term  and 
ready  for  judgment  on  the  first  day  of 
the  term,  and  is  so  recognized  in  this 
state." 

See,  however,  Morgan  v.  Sims 
(1858  )  26  Ga.  288,  wherein  there  was 
a  contest  between  a  judgment  cred- 
itor and  one  claiming  as  a  bona  fide 
purchaser  from  the  debtor,  as  to  the 
priority  of  the  judgment  as  a  lien  on 
the  property  purchased.  The  convey- 
ance had  been  made  after  the  begin- 
ning of  the  term  of  court,  but  before 
the  rendition  of  the  judgment  therein. 
The  judgment  creditor  maintained 
that  the  lien  of  the  judgmoit  related 
back  to  the  first  day  of  the  term.  The 
trial  court,  in  accordance  with  this 
view,  had  set  aside  a  portion  of  the 
property  to  satisfy  the  lien.  On  this 
appeal,  the  purchaser  objected  to  an 
instruction  to  the  trial  jury  that  "if 
they  believed  from  the  evidence  that 
the  defendant  was  in  possession  on  the 
first  day  9f  the  term  of  the  court  at 
which  the  judgment  was  had,  although 
the  judgment  was  not  signed  until  the 
19th  of  February,  that  its  lien  com- 
menced from  the  first  day  of  the  term," 
and  the  court  held  that  this  instruc- 
tion was  error,  since,  in  Georgia, 
properly  was  bound  only  from  the 
signing  of  the  judgment,  which  did 
not  relate  back  to  the  first  day  of  the 
term. 


See  also  Murfree  v.  Garmack  (1838) 
4  Yerg.  (Tenn.)  270,  26  Am.  Dec.  23^ 
wherein  it  was  said  that  the  English 
rule  that  a  judgment  related  back  to 
the  first  day  of  the  term  in  which  it 
was  rendered  did  not  apply  in  Ten- 
nessee, and  a  judgment  would  take 
effect  only  from  the  day  of  its  actual 
rendition.  It  appeared  that  on  the 
same  day  in  which  a  judgment  was 
rendered  the  debtor  had  executed  a 
conveyance  of  his  lands,  and  the  court 
held  that,  while  the  law  did  not  gener- 
ally take  cognizance  of  the  fraction 
of  a  day,  still,  in  this  instance,  for 
the  ends  of  justice,  the  day  might  be 
divided,  and  either  party  might  prove 
that  his  lien  was  in  fact  first  in  point 
of  time. 

//.  QwtUflcations  of  rule, 

a.  Proteetttm  of  bona  fide  jmrcJiaaer. 

In  recognition  of  the  common-law 
maxim  that  "a  legal  fiction  is  always 
consistent  with  equity,"  the  courts 
have  refused  to  apply  the  doctrine  of 
relation  back  where  such  application 
would  invade  the  rights  of  a  bona  fide 
purchaser  for  value.  Clements  v. 
Berry  (1860)  11  How.  (U.  &)  898,  18 
L.  ed.  746,  reversing  (1848)  9  Humph. 
(Tenn.)  812;  Pope  v.  Brandon  (18S0) 
2  Stew.  (Ala.)  401,  20  Am.  Dec.  49; 
Quinn  v.  Wiswall  (1846)  7  Ala.  646; 
Doe  V.  Startzer  (1901)  62  Neb.  718, 
87  N.  W.  635;  Fowle  v,  McLean  (1915) 
168  N.  C.  537, 84  S.  £.  862;  Odell  Hard- 
ware Co.  V.  HoltrMorgan  Mills  (1917) 
178  N.  a  808,  92  S.  E.  8.  And  see  the 
reported  case  (HdKiNNEY  t.  Stbsbt, 
ante,  1070). 

In  Pope  V.  Brandon  (1830)  2  Stew. 
(Ala.)  401,  20  Am.  Dec.  49,  in  holding 
that  a  judgment  rendered  during  a 
term  of  court  would  not  relate  back  to 
the  first  day  of  the  term  so  as  to  de- 
feat the  rights  of  a  bona  fide  assignee, 
the  court  said:  "The  argument  of  the 
retrospective  influence  of  judgments 
is  predicated  upon  the  idea  that,  as  the 
whole  term  is  considered  in  law  as  but 
one  day,  everything  done  during  the 
term  must  relate  to  its  commencement. 
This  conclusion  does  not  necessarily 
follow.  .  .  .  This  fiction,  like  all 
others  which  tiie  law  acknowledges,  in 
designed  to  advance,  but  never  to  de- 
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feal^  the  purposes  of  justice.  .  ,  . 
To  give  a  retroactive  effect  to  a  judg- 
ment would  be  rather  sabversiTe  than 
pnnnotive  of  justice,  as  a  purchaser 
could  not  be  constructively  advised  of 
it,  until  it  had  an  actual  existence." 

In  Quinn  v.  Wiswall  (1845)  7  Ala. 
645^  the  court,  holding  that  a  judgment 
would  bind  land  only  from  the  date  of 
its  rendition,  and  would  not  relate 
back  to  the  first  day  of  the  term,  said 
that  the  rule  that  a  bona  fide  convey- 
anee  waa  inoperative  against  a  subse- 
quent judgment  was  contrary  to  that 
maxim  which  declares  that  a  legal  fic- 
tion shall  work  injury  to  no  one. 

In  Doe  V.  Startzer  (1901)  62  Neb. 
718,  87  N.  W.  635,  it  was  held  that  a 
judgment  would  relate  back  to  the 
first  day  of  the  term  in  which  it  was 
rmdered,  so  as  to  have  priority  over 
a  conveyance  made  after  the  begin- 
ning of  the  term,  since  the  purchaser 
had  not  shown  himself  to  be  a  bona 
fide  holder  for  value. 

In  the  reported  case  (McEinney  v. 
Stbeett,  ante,  1070)  the  court  held  that 
the  doctrine  of  relation  back  will  not 
be  invoked  where  if^s  application  would 
give  a  judgment  priority  over  a  con- 
veyance made  to  a  bona  fide  purchaser 
for  value. 

That  case  was  cited  and  approved 
in  Fowie  v.  McLean  (1916)  168  N.  C. 
637,  84  3.  £.  862,  wherein  the  court 
stated  that  the  statute  (N.  C.  Revisal, 
§§  574,  675)  providing  that  judgments 
entered  during  the  term  should  relate 
to  the  first  day  of  the  term  would  not 
apply  to  affect  the  rights  of  bona  fide 
purchasers  of  the  property  of  the 
debtor,  registered  during  the  term  at 
which  judgment  was  rendered. 

And  where,  on  agreement^  judgmoit 
was  entered,  nunc  pro  tunc  aftw  the 
term,  the  court  held  that  the  statutory 
provision  that  judgments  entered  and 
docketed  during  any  term  of  court 
should  relate  back  to  the  first  day  of 
the  term  would  not  apply,  and  that 
the  lien  of  the  judgment  would  not  at- 
tach to  properly  in  the  hands  of  bona 
fide  claimants  for  value.  Odell  Hard- 
ware Co.  V.  Holt-Morgan  Mills  (1917) 
173  N.  C  308,  92  S.  E.  8. 

In  Berry  v.  Clements  (1848)  9 
Humph.  (Tenn.)  312,  the  court  held 


that  while  the  doctrine  of  relation 
back  might  be  applicable  between 
creditors,  it  could  not  be  invoked 
where  its  applicati<m  would  bind  prop- 
erty as  against  a  bona  fide  purchaser 
for  value.  In  Clements  v.  Berry 
(1850)  11  How.  (U.  S.)  398,  13  L. 
ed.  745,  the  court  reversed  (1848)  9 
Humph.  (Tenn.)  312,  on  the  ground 
that  the  purchaser  was  not,  in  that 
case,  a  bona  fide  holder  for  value,  and 
so  not  exempt  from  an  application  of 
the  doctrine  of  relation  back.  But  the 
court  reafilrmed  the  abstract  rule  that 
the  doctrine  would  not  be  invoked  as 
against  bona  fide  purchasers,  saying: 
"This  rule  would  not  apply,  perhaps, 
to  a  bona  fide  purchaser  of  real  estate 
for  a  valuable  consideration.  .  .  . 
But  the  trustee  in  this  case  cannot  be 
considered  a  purchaser,  as  the  as- 
signment was  made  to  him  not  on  a 
purchase  for  a  valuable  consideration, 
but  for  the  benefit  of  certain  cred- 
itors." 

b.  JViMMllafimtM. 

It  has  been  held  that  the  cwnmon- 
law  fiction  of  the  relation  of  judg- 
ments to  the  first  day  of  the  term  does 
not  apply,  where  judgment  eoald  not 
have  been  rendered  at  the  beginning 
of  the  term,  owing  to  the  incomplete 
condition  of  the  case  at  that  time. 
Yates  v.  Robertson  (1885)  80  Va.  475. 
In  that  case  it  appeared  that  between 
the  commencement  of  the  term  of 
court  in  which  judgment  was  rendered, 
and  the  actual  rendition  thereof,  the 
debtor  had  executed  a  trust  deed  of 
his  property.  The  notices  in  the  ac- 
tion had  been  served  and  acknowl- 
edged after  the  commencement  of  the 
term.  Disposing  of  the  creditors'  con- 
tention that,  under  the  laws  of  Vir^ 
ginia,  the  judgment  lien  would  relate 
back  to  the  first  day  of  the  term,  the 
court  said:  "It  is  true  that  for  some 
purposes  our  law  regards  the  whole 
term  of  a  court  as  one  day,  so  that  a 
judgment  given  at  any  time  during  a 
term  relates  back  to  the  first  day  of 
the  term,  as  if  rendered  then.  This  is 
not  always  so,  however.  The  prin- 
ciple does  not  apply  to  a  judgment 
rendered  during  a  term  in  a  case 
which  was  in  such  a  condition  that 
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the  judgment  could  not  have  been  ren- 
dered on  the  first  day  of  the  term." 

But  in  Hoagland  v.  Green  (1898) 
64  Neb.  164,  74  N.  W.  424,  the  appel- 
lants sought  to  sabject  certain  lands 
in  the  possession  of  George  Green,  to 
tiie  payment  of  judgments  held  by 
them  against  his  transferrer,  Joseph 
Green.  It  appeared  that  the  appel- 
lants had  obtained  deficiency  judg- 
ments against  Joseph  Green  on 
November  17,  1892,  at  a  term  of  court 
commenced  on  September  17,  1892. 
After  the  beginning  of  the  term,  but 
before  the  judgments  were  rendered, 
Joseph  Green  and  his  wife  executed 
three  mortgages  on  the  land  in  contro- 
versy to  a  loan  and  trust  company, 
and  then  conveyed  the  land  to  George 
Green.  The  questions  on  the  appeal 
were,  first,  whether  the  judgments 
were  liens  binding  on  the  prop^:^ 
conveyed  to  George  Green,  and,  sec- 
ondly, whether  they  would  have  pri- 
ority as  liens  over  the  loan  and  trust 
company's  mortgages.  The  appellee 
maintained  thai  the  Nebraska  statute 
(Code  Civ.  Proc.  §  477)  was  declaratory 
of  the  common  law,  and  that,  since  the 
case  was  not  in  a  situation  where  dam- 
ages could  have  been  ascertained  and 
judgment  rendered  on  the  first  day  of 
the  term,  the  common-law  exception 
in  this  regard  would  apply.  The  court 
said  that,  while  the  statute  was 
declaratory  of  the  common  law  in  a 
broad  sense,  it  did  not  exactly  express 
the  common-law  rule,  and  its  language 
must  govern  rather  than  common-law 
precedents  to  the  contrary.  It  was 
held  that  by  virtue  of  the  statute  the 
land  would  be  subjected  to  the  lien  of 
the  judgments  prior  to  the  claims  of 
the  mortgagee  and  of  George  Green. 

It  has  been  held  in  Ohio  that,  in 
order  to  avail  himself  of  the  doctrine 
of  relation  back,  a  judgment  creditor 
must  enter  judgment  on  the  court 
journal  during  the  term  in  which  it  is 
rendered.  Coe  v.  Erb  (1898)  69  Ohio 
St  269,  69  Am.  St.  Rep.  764,  62  N.  B. 


640.  In  that  case  the  question  was 
whether  a  judgment  in  an  action  com- 
menced prior  to  the  term  in  which  it 
was  announced,  but  not  officially  en- 
tered in  the  journal  during  the  term, 
would  relate  back  to  the  first  day  of 
the  session  so  as  to  have  prioriiy  of 
lien  on  the  realty  of  the  judgment 
debtor.  It  appeared  that  the  debtor 
had  conveyed  the  property  in  question 
to  a  bona  fide  purchaser  during  the 
term,  but  prior  to  the  announcement 
of  the  judgment.  The  statute  (Rev. 
Stat  §  6376)  provided  as  follows: 
''Such  lands  and  tenements,  within  the 
county  where  the  judgment  is  entered, 
shall  be  bound  for  the  satisfaction 
thereof  from  the  first  day  of  the  term 
at  which  judgment  is  rendered;  but 
judgments  by  confession  and  judg- 
ments rendered  at  the  same  term  at 
which  the  action  is  commenced,  shall 
bind  such  lands  only  from  the  day  on 
which  such  judgments  are  rendered.*' 
It  was  contended  that  the  statute  re- 
quired an  entry  of  judgment  on  the 
journal  during  the  term  in  which  it 
was  rendered,  and  the  court,  in  agree- 
ment with  this  contention,  said:  "In 
the  case  at  bar  one  risk  which  the 
purchaser  took  in  buying  when  he  did, 
alttiough  unknown  to  him,  vas  that 
during  the  term  a  valid  judgment 
might  be  taken  against  his  grantor. 
He  incurred  no  other  peril  by  reason 
of  the  pending  action;  and  it  is  dif- 
ficult to  see  that  he  is  in  any  worse 
plight  than  he  would  have  been  had  he 
examined  the  records  of  the  court  the 
day  after  the  final  adjoamment  of  the 
January  term,  and  found  that  no  judsr- 
ment  had  been  taken  against  his  gran- 
tor. .  .  .  Our  conclusions  are  that 
§  6375  requires  that  in  order  to  create 
a  lien  as  of  the  first  day  of  the  term, 
there  must  be  an  entry  of  judgment 
on  the  journal  during  the  term;  that 
the  entry  made  in  this  case,  after  the 
term,  was  unauthorised  and  worked  a 
fraud  upon  tiie  plaintiff  in  error." 

R.  E.  B. 
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GEORGE  E.  REED  et  al..  Appts^ 

V. 

LETTIE  W.  STEVENS  et  al. 

OomteoUout  Supremm  Court  of  fmnw  — /uly  10,  1019, 
Conn.  — >  107  Atl  495.) 

Cffranani     breach  —  dond  on  title. 

1.  A  cloud  on  title  is  not  a  breach  of  covenant  against  encombmieMi 
[See  note  on  this  question  beginning  on  page  1084.] 

Cloud  on  title  —  deed  txom  IncoM- 


—  warranty  —  breach  —  deed  of  In- 
conpetent. 

2.  The  existence  of  a  void  deed  from 
an  incompetent  is  not  a  breach  of  the 
eovmants  of  seisin,  right  to  convey, 
and  against  encumbrances,  in  a  sub- 
sequent deed  by  one  deraigning  title 
thnu^  setUemott  of  tiie  estate  of  the 
incompetent. 


potent 

3.  A  void  deed  from  an  Incompetent 
Is  a  cloud  on  the  title  of  one  who  ac- 
quires through  purchase  at  settlem«nt 
of  the  estate  of  the  incompetent. 

[See  6  B.  C.  L.  667.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Fairfield  County  (Walsh,  J.)  in  their  favor  for  a  certain  amount  less 
than  the  amount  found  for  defendants  on  their  counterclaim,  in  an  action 
brought  to  foreclose  a  mortgage  deed.  Judgment  set  dstde. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Howard  W.  Taylor  for  appel-    secure  a  note  of  $1,000,  repr«eent- 


lants. 

Mr.  Henry  C.  Wilson  for  appellees. 

Gager,  J.,  delivered  the  opinion  of 
the  court: 

On  January  25,  1902,  one  James 
was  the  owner  of  the  land  described 
in  the  mortgage  deed  sought  to  be 
foreclosed,  and  upon  that  date  a 
conservator  of  James  was  duly  ap- 
pointed, and  this  appointment  con- 
tinued until  the  death  of  James, 
May  13,  1905.  August  15,  1903, 
James  executed  a  deed  of  the  land 
described  in  the  mortgage  to  Mo- 
Namara,  who  was  made  a  party  to 
this  action.  The  plaintiffs  obtained 
title  to  said  lands  upon  the  settle- 
ment of  James's  estate,  in  January, 
1906.  The  plaintiffs,  under  an 
agreement  witii  James  made  before 
the  conservator  proceedings,  were 
in  possession  with  James,  and  con- 
tinued in  possession  until  Novem- 
ber 21,  1914,  and  on  the  latter  date 
the  plaintiffs  sold  and  conveyed  the 
lands  to  the  defendant  Lettie  Stev- 
ens upon  the  same  day,  taking  back 
a  mortgage  from  Lettie  Stevens  to 


ing  part  of  the  purchase  price.  The 
plaintiffs  all  the  time  knew  of  the 
deed  from  James  to  McNamara,  and 
tile  defendant  Stevens  became 
aware  of  the  James  d^  prior  to 
accepting  her  deed,  but  accepted 
the  deed  upon  the  representation  of 
one  of  the  plaintiffs  that  the  lands 
were  free  of  encumbrance.  In  the 
foreclosure  action  the  defendant 
Stevens  counterclaimed  for  dam- 
ages on  account  of  the  existence  of 
the  deed  from  James  to  McNamara, 
as  a  violation  of  the  covenant 
against  encumbrances.  The  coun- 
terclaim contained  allegations  of 
other  encumbrances,  but  these  were 
either  not  pressed  or  removed  from 
the  case  by  agreement.  The  court 
found  the  deed  from  James  to  Mc- 
Namara, executed  while  James  was 
incompetent,  null  and  void,  and  that 
McNamara  had  no  interest  in  the 
property,  either  legal  or  equitable, 
but  held  that  the  deed  did  violate 
the  covenants  against  encumbrances 
in  the  deed  from  the  plaintiffs  to 
the    defendant    Stevens,  allowed 
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damages  of  $300  therefor,  deducted 
this  sum  from  the  indebtedness  on 
the  mortgage  note,  and  rendered  a 
judgment  of  foreclosure  for  the  bal- 
«.nce.  From  this  judgment  the 
plaintiffs  appeal.  McNamara  took 
no  appeal,  and  the  conclusiveness 
of  the  finding  that  the  deed  of  James 
to  him  was  null  and  void  is  not 
questioned.  The  deed  from  the 
plaintiffs  to  the  defendant  was  in 
the  usual  form  of  warranty  deed, 
containing  the  following  covenants, 
viz. : 

"To  have  and  to  hold  the  above- 
bargained  premises,  with  the  privi- 
leges and  appurtenances  thereof, 
unto  her,  the  said  grantee,  her  heirs 
and  assigns  forever,  to  them  and 
their  own  proper  use  and  behoof. 
And  also,  we  the  said  grantors  do 
for  ourselves,  our  heirs,  executors, 
and  administrators  covenant  with 
the  said  grantee,  her  heirs  and  as- 
signs, that  at  and  until  the  enseal- 
ing of  these  presents  we  are  well 
seised  of  the  premises,  as  a  good 
indefeasible  estate  in  fee  simple, 
and  have  good  right  to  bargain  and 
sell  the  same  in  manner  and  form 
as  is  above  written;  and  that  the 
same  is  free  from  all  encumbrances 
whatsoever. 

"And  furthermore,  we  the  said 
grantors  do  by  these  presents  bind 
ourselves  and  our  heirs  forever  to 
warrant  and  defend  the  above 
granted  and  bargained  premises  to 
her  the  said  grantee,  her  heirs  and 
assigns,  against  all  claims  and 
mands  whatsoever." 

Other  facts  are  found,  but  in  view 
of  the  conclusion  reached  their 
statement  is  unnecessary. 

The  first  reason  of  appeal  is  stat- 
ed at  follows,  viz. :  That  the  court, 
having  sustained  the  first  claim  of 
law  made  by  the  plaintiffs,  to  wit, 
that  the  McNamara  deed  upon  the 
facts  found  was  null  and  void,  erred 
in  overruling  the  second  elaim  of 
law  made  by  the  plaintiffs,  to  wit: 
"That  the  McNamara  deed  did  not 
constitute  in  law  a  breach  of  the 
covenants  in  the  warranty  deed 
from  the  plaintiffs  to  the  defendant 
Stevens." 


This  reason  of  appeal  is  well 
founded.    The  existence  of  a  null 
and  void  deed  does 
not  impair  seisin,  warrantr- 
is  no   impairment  S:';;^?^-;?^*  •« 
of  the  right  to  con- 
vey,  and  constitutes   no  encum- 
brance. It  is  a  mere  cloud  upon  the 
title. 

"The  covenant  of  warranty  is  a 
contract  by  which  the  grantor  of 
land  undertakes  to  protect  the  land 
granted  from  all  lawful  claims  and 
demands  existing  at  the  time  of  the 
grant,  and  the  contract  is  made,  not 
only  with  his  immediate  grantee, 
but  with  whomsoever  may  become 
the  owner  of  the  land  by  a  title 
derived  through  the  grantee.  Booth 
V.  Starr,  1  Conn.  244,  6  Am.  Dec 
233;  Mitchell  v.  Warner,  5  Conn. 
498;  Rawle,  Covenants  for  Title, 
4th  ed.  334;  3  Washb.  Real  Prop. 
4th  ed.  466;  2  Sugden,  Vendors, 
Perkin's  ed-  240.  It  is  not  neces- 
sarily an  undertaking  that  there  is 
no  encumbrance  on  tiie  land  at  the 
time,  but  it  is  an  undertaking  that 
the  purchaser  and  his  assigns  shall 
at  all  times  enjoy  the  land  free  from 
all  such  encumbrances.  Williams  v. 
Wetherbee,  1  Aik.  (Vt.)  233;  Rawle, 
Covenants,  4th  ed.  215;  Whitney  v. 
Dinsmore,  6  Cush.  124;  Russ  v. 
Steele.  40  Vt  310." 

The  point  of  this  is  that  an  en- 
cumbrance violating  the  covenant 
of  warraniy  or  against  encumbrance 
must  be  a  lawful  claim  or  demand 
enforceable  against  the  grantee.  In 
16  C.  J.  p.  1234.  it  is  said :  "As  now 
generally  recognized  by  the  courts, 
a  covenant  against  encumbrances  is 
one  which  has  for  its  object  secure 
ity  against  those  rights  to  or  inter- 
ests in  the  land  granted,  which  may 
subsist  in  third  persons  to  the 
diminution  in  value  of  the  estate, 
although  consistent  with  the  paa&- 
ing  of  the  fee." 

See  also  Eelsey  v.  Remer,  43 
Conn.  129,  21  Am.  Rep.  638,  citing 
Rawle,  Covenants  for  Title,  p.  94. 
The  covenant  against  encumbrances 
differs  in  its  nature  as  a  contract 
from  the  covenant  of  warranty,  but 
the  claims  as  to  which  both  cove- 


Digitizecf  by 


Google 


REED  V.  STEVENS. 


1083 


( —  Conn.  — , 

nants  are  made  are  of  the  same  na- 
ture. They  must  be  lawful  claims 
impairing  the  estate  £rranted.  Some 
point  is  made  in  appellant's  brief 
that  because  the  apparent  outstand- 
ing claim  in  McNamara  was  the  en- 
tire title,  therefore  it  could  not  be 
an  encumbrance  because  inconsist- 
ent with  the  passing  of  the  fee  by 
the  conveyance.  McNamara's  deed, 
if  good,  would  have  constituted  a 
violation  of  the  covenant  of  good 
right  to  bargain  and  sell,  and  evic- 
tion under  it  would  have  constituted 
a  violation  of  the  warranty  clause. 
The  distinction  does  not  seem  im- 
portant in  this  case.  A  deed  null 
and  void  ab  initio,  as  is  the  real 
meaning  of  the  finding,  could  fur- 
nish no  basis  of  any  lawful  claim 
of  any  sort,  whether  of  a  claim  of 
whole  title  or  of  a  subordinate  en- 
forceable interest.  The  court  was 
therefore  in  error  in  holding  that 
this  null  and  void  deed  constituted 
a  breach  of  any  covenant  in  the 
deed,  or  furnished  any  basis  for 
damages  real  or  nominal.  The  de- 
termination of  this  point  disposes 
of  the  whole  case,  and  renders  un- 
necessary any  discussion  of  the  re- 
maining reasons  of  appeal,  except, 
perhaps,  the  second,  which  is  that 
the  court  also  erred  in  overruling 
the  plaintifTs  claim  that  the  Mc- 
Namara deed,  being  null  and  void, 
did  not  constitute  a  cloud  upon  the 
plaintiff's  title  when  they  deeded  to 
the  defendant  Stevens.  This  action 
of  the  court,  if  construed  as  holding 
that  the  null  and  void  deed  was  a 
cloud  on  the  title,  would  have  been 
inconsistent  with  the  judgment  ac- 
tually rendered,  except  upon  the 
erroneous  theory  that  a  cloud  on 
the  title  and  an  encumbrance  are 
one  and  the  same  thing.  But  the 
deed  in  question,  being  invalid,  was 
a  cloud  on  the  title,  but  not  an  en- 
c«o«*  o.  ««-  cumbrance    or  in 

deed  from  In-        VlOlatlOU      Of  any 

eompet«»t.  covenant  in  the 
deed.  "A  cloud  upon  one's  title  is 
something  which  shows  prima  facie 
some  right  of  a  third  person  to  it." 
Waterbury  Sav.  Bank  v.  Lawler,  46 
Conn.  246.  In  Welles  v.  Rhodes,  69 


107  Atl.  its.) 

Conn.  506,  22  Ati.  286,  Justice  Tor- 
rance, in  commenting  on  this,  said : 
"Ordinarily  such  a  cloud  may  be 
caused  by  the  existence  of  such  doc- 
uments or  such  a  state  of  facts  as 
prima  facie  show,  either  alone  or 
with  the  aid  of  extrinsic  facts,  some 
right  adverse  to  the  title  of  the 
party  seeking  relief." 

The  general  rule  is:  **Where  a 
deed  is  apparently  valid,  and  its 
invalidity  can  be  shown  only  by  the 
introduction  of  extrinsic  evidence, 
it  is  a  cloud  on  the  title  justifying 
the  interference  of  equity."  Alden 
V.  Trubee,  44  Conn.  455;  32  Cyc  p. 
1317. 

And  this  is  precisely  the  import 
of  the  facts  found  as  to  the  Mc- 
Namara deed.  Whatever  the  court 
may  have  intended  to  hold,  if  any- 
thing, with  reference  to  the  ques- 
tion whether  this  deed  was  a  cloud 
upon  defendant's  title  is  immaterial, 
in  view  of  the  conclusion  of  law  aa 
stated  by  the  court  upon  which  the 
judgment  was  based,  viz.,  that  the 
McNamara  deed  was  a  breach  of 
the  covenants  against  encumbrances, 
because  to  be  a  cloud  the  claim  must 
be  invalid,  while  only  lawful  or  valid 
claims  violate  the  covenants  as  to 
encumbrances. 

In  Luther  v.  Brown,  66  Mo.  App. 
280,  suit  was  brought  to  recover  the 
expenses  incurred  by  the  plaintiff  in 
an  action  to  remove  a  doud  from 
his  title.  The  court,  in  denying  the 
plaintiff's  right  to  recover,  said: 
"While  it  is  well  settled  that  any 
claim  which  impairs  the  use  of  an 
estate  in  land  or  prevents  or  im- 
pairs its  transfer  is  an  encum- 
brance, yet  to  constitute  an  encum- 
brance within  the  meaning  of  the 
covenant  against  encumbrances 
such  claim  must  be  a  v^id  claim. 
It  is  only  such  claims  that  are  with- 
in l^e  purview  of  any  of  the  im- 
plied covenants,  unless  it  be  the 
covenant  for  further  assurance. 
Hence  the  fact  that,  at  the  date  of 
the  conveyance,  there  was  an  appar- 
ent title  outstanding  in  others,  can 
furnish  no  cause  of  action  to  the 
plaintiff  on  the  covenant  against  en- 
cumbrances, since  all  the  evidence 
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concedes  that  such  apparent  claim 
or  title  was  not  valid,  and  that  the 
defendant  had  the  til^e  to  the  land 
when  he  conveyed  it  .  .  .  We 
must  conclude,  liiereforet  that  the 
es^enses  incurred  by  the  plaintiff  in 
Uie  suit  to  remove  the  cloud  from 
his  title  are  not  recoverable  in  this 
action  under  either  of  the  covenants 
in  defendant's  deed." 

We  therefore  hold  that  the  Mc- 
Namara  deed,  being  null  and  void, 
was  at  the  most  a  cloud  upon  the 
title  transferred  by  the  plaintiffs  to 
the  defendant  Stevens,  and  as  a 


cloud  upon  the  title  it  was  the  basia 
of  no  lawful  claim  co-mmmt- 
by  the  defendant  bre«fc-«i«*  m 
Stevens  against  the 
plaintiffs,  as  set  out  in  the  counter- 
claim, and  therefore  in  no  respect 
violated  the  covenants  in  the  deed, 
and  that  the  court  erred  in  allow- 
ing damages  to  the  defendant  under 
the  counterclaim. 

There  is  error,  the  judgment  is 
set  aside,  and  the  cause  remanded, 
with  direction  to  enter  judgment  in 
accordance  with  this  opinion. 

The  other  Judges  concur. 


ANNOTATION. 


Unfonaded  **-**'*"^^g  daintt  to  or  against  real  properly  as  hwch  of  cove- 
nant* of  deed. 


Save  in  certain  exceptional  cases, 
presently  to  be  noticed,  it  may  be  tak- 
en as  the  general  rule  that  none  of 
the  ordinary  covenants  of  a  deed  of 
conveyance  is  violated  by  the  exist- 
ence of  an  unfounded,  outstanding 
claim  to  or  lien  upon  the  proper^ 
conveyed.  This  statement  is  substan- 
tiated by  the  following  cases,  the  na- 
ture of  the  covenant  involved  in  each 
of  which  is  parenthetically  indicated : 

United  States.  —  Noonan  v.  Lee 
(Noonan  v.  Braley)  (1863)  2  Black, 
499,  17  L.  ed.  278  (warranty)  ;  Andrus 
V.  St.  Louis  Smelting  &  Ref.  Co. 
(1889)  130  U.  S.  643,  82  L.  ed.  1064, 
9  Sup.  Gt  Rep.  645  (quiet  enjoy- 
ment) ;  Vorhis  v.  Foraythe  (1864)  4 
Biss.  409,  Fed.  Gas.  No.  17,004  (en- 
cumbrances) . 

Arkansas.— Hoppes  v.  Cheek  (1860) 
21  Ark.  585  (quiet  enjoyment) ;  Lon- 
ergan  v.  Baber  (1894)  59  Ark.  16,  26 
S.  W.  IS  (encumbrances). 

Colorado.  —  Tiemey  v.  Whiting 
(1874)  2  Colo.  620  (warranty) ;  Ritt- 
master  v.  Richner  (1900)  14  Colo. 
App.  361,  60  Pac.  189  (against  taxes; 
warranty);  Stearns  v.  Jewel  (1915) 
27  Colo.  App.  390,  149  Pac.  846  (sei- 
sin; warranty). 

Connecticnt. — ^Reed  v.  SnnnBMS  (re- 
ported herewith)  ante,  1081  (seisin; 
right  to  convey;  encumbrances;  war- 
ranty) . 


Georgia^Davis  v.  Smith  (1848)  6 
Ga.  274,  48  Am.  Dec.  279  (warranty). 

Illinois.  —  Beebe  v.  Swartwout 
(1846)  8  III.  162  (quiet  enjoyment); 
Sisk  V.Woodruff  (1853)  15  111.  15  (war- 
ranty) ;  Moore  v.  Vail  (1855)  17  111. 
186  (warranty) ;  Ohling  v.  Luitjens 
(1863)  82  111.  28  (warranty) ;  Barxy 
V.  Guild  (1888)  126  111.  439,  2  L.R.A. 
S34,  18  N.  E.  759  (quiet  enjoyment; 
warranty)  ;  Dugger  v.  Oglesby  (1878) 
3  111.  App.  94,  reversed  on  other 
grounds  in  (1881)  99  111.  405  (war- 
ranty) . 

Indiana.  —  Grance  v.  CoUenbaugh 
(1874)  47  Ind.  256  (warranty); 
Sheets  v.  Longlois  (1880)  69  Ind.  491 
(warranty) ;  Rife  v.  Diamond  Flint 
Glass  Co.  (1908)  42  Ind.  App.  346,  86 
N.  E.  726  (encumbrances). 

Iowa.^Funk  v.  Cresswell  (1857)  6 
Iowa,  62  (encumbrances) ;  Jerald  v. 
Elly  (1879)  51  Iowa,  321, 1  N.  W.  639 
(seisin)  ;  Eversole  v.  Early  (1890)  80 
Iowa,  601,  44  N.  W.  897  (warranty)  ; 
Thome  v.  Clark  (1890)  112  Iowa,  648, 
84  Am.  St.  Rep.  356,  84  N.  W.  701 
(warranty) ;  Smith  v.  Keeley  (1910) 
146  Iowa,  660,  125  N.  W.  669  (waz^ 
ranty) . 

Kansas.— Bedell  v.  Christy  U901) 
62  Kan.  760,  64  Fac.  629  (quiet  enjoy- 
ment) ;  Walker  v.  Kirshner  (1895)  2 
Kan.  App.  371,  42  Pac  696  (war- 
ranty). 
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Eentncky.— Booker  v.  Meriwether 
<1823)  4  Litt.  (Ky.)  212  (warranty) ; 
Hunter  v.  Keightley  (1919)  184  Ky. 
8S5.  213  S.  W.  201. 

Maine. — ^Dinsmore  v.  Savage  (1878) 
68  He.  191  (encumbrances) ;  Mad- 
docks  V.  Stevens  (1^96)  89  Me.  886^ 
86  AtL  898  (encumbrances). 

Massachusetts. — Hamilton  v.  Cutts 
(1808)  4  Mass.  349,  3  Am.  Dec.  222 
(warranty) ;  Jenkins  v.  Hopkins 
(1829)  8  Pick.  346  (encumbrances); 
Whitney  ▼.  Dinsmore  (1850)  6  Gush. 
124  (warranty) ;  Tibbetts  v.  Leeson 
(1888)  148  Mass.  102,  18  N.  E.  679 
(encumbrances). 

Hichigaii.^ase  y.  Erwin  (1869)  18 
Mich.  434  (encumbrances)  Seckler  v. 
Fox  (1893)  51  Mich.  92,  16  N.  W.  246 
(seisin)  ;  White  v.  Gibson  (1906)  146 
Mich.  547,  108  N.  W.  1049  (encum- 
brances) . 

Mississippt  —  Dyer  t.  Britton 
(1876)  63  Miss.  270  (warranty); 
Coopwood  V.  McCandiess  (1911)  99 
Hiss.  364,  64  So.  1007  (warranty). 

Missouri, — Morgan  v.  Hannibal  & 
St  J.  R.  Co.  (1876)  63  Mo.  129  (waiv 
ranty);  Luther  v.  Brown  (1896)  66 
Ho.  App.  227  (encumbrances;  further 
assurance) ;  Egao  ▼.  Hartiu  (1897)  71 
Ho.  App.  60  (warranty);  Mackenzie 
V.  Clement  (1910)  144  Mo.  App.  114, 
129  S.  W.  780  (warranty) ;  Thompson 
V.  Conran  (1916)  —  Mo.  App.  — ,  181 
S.  W.  595  (encumbrances). 

New  Hampshire. — ^Breck  t.  Yonng 
(1841)  11  N.  H.  485  (seisin). 

New  Jersey. — ^Batkewi  cz  v.  Kara 
(1918)  —  N.  J.  — ,  lOS  Atl.  912,  afltrm- 
ing  (1917)  88  N.  J.  Eq.  201,  102  AtU 
684  (encumbrances). 

New  York. — G-reenby  t.  Wilcocks 

(1806)  2  Johns.  1,  3  Am.  Dec.  379 
(warranty);    Folliard    t.  Wallace 

(1807)  2  Johns.  896  (warranty); 
Kelly  Dutch  Church  (1841)  2  Hill, 
106  (quiet  enjoyment);  Longhran  t. 
Boss  (1871)  46  N.  T.  792.  6  Am.  Rep. 
178  (seisin;  quiet  enjoyment);  Fow- 
ler T.  Poling  (1849)  6  Barb.  166 
(quiet  enjoyment ;  warranty) ;  Beyer 
V.  Schultze  (1887)  22  Jones  &  S.  212 
(qniet  enjoyment;  warranty). 

North  Carolina-— Wilder  v.  Ireland 
(1860)  88  N.  a  (8  Jones,  L.)  86  (quiet 
enjoyment);    Fishel  Browning 


(1907)  145  N.  C.  71,  58  S.  E,  769 
(quiet  enjoyment). 

Pennsylvania.  —  Brick  v.  Coster 
(1842)  4  Watts  &  S.  494  (warranty)  ; 
Spear  v.  Allison  (1852)  20  Pa.  200 
(quiet  enjoyment) ;  Stutt  v.  Building 
Aseo.  (1890)  12  Pa.  Co.  Ct.  844  (en- 
cumbrances) . 

Rhode  Island. — ^Bowers  v.  Narra- 
gansett  R^I  Estate  Co.  (1907)  28  R.  1. 
329,  67  Atl.  324  (encumbrances). 

Texas. — Flanagan  v.  Ward  (1854) 
12  Tex.  209  (warranty) ;  Norton  v. 
Schmucker  (1892)  83  Tex.  212,  18  S. 
W.  720  (warranty) ;  Maverick  v. 
Routh  (1894)  7  Tex.  Civ.  App.  669,  23 
S.  W.  596,  26  S.  W.  1008  (warranty) ; 
Ward  V.  Nelson  (1910)  62  Tex.  Civ. 
App.  281,  ISl  S.  W.  310  (warranty) ; 
Adams  v.  Cox  (1912)  —  Tex.  <3iv.  App. 
— ,  150  S.  W.  1195. 

Vermont. — Phelps  v.  Sawyer  (1826) 
1  Aik.  150  (warranty) ;  Williams  v. 
Wctherbee  (1826)  1  Aik.  233  (warran- 
ty) ;  Williams  v.  Wetherbee  (1827)  2 
Aik.  829  (warranty)  ;  Judevine  v.  Pen- 
nock  (1843)  15  Vt.  683  (encum- 
brances) ;  Knapp  v.  Marlboro  (1861) 
34  Vt.  235  (quiet  enjoyment) ;  Swazey 
V.  Brooks  (1861)  34  Vt.  451  (warran- 
ty) ;  Gleason  v.  Smith  (1868)  41  Vt. 
293  (warranty);  Cummings  v.  Holt 

(1883)  66  Vt.  884  (encumbrances) ; 
Noyes  v.  Rockwood  (1884)  66  Vt.  647 
(encumbrances) ;  Fleet  v.  Wait  (1907) 
80  Vt.  177,  66  Atl.  1031  (encum-  ' 
trances) ;  McKillop  t.  Burton  (1909) 
82  Vt,  403,  74  Atl.  78  (warranty). 

West  Virginia.— Smith  v.  Parsons 
(1890)  83  W.  Va.  644,  11  S.  E.  68 
(warrant). 

Wisoonsin^Mitchell  v.  Plllsbury 
(1856)  6  Wis.  407  (encumbrances). 

Canada.  —  Schnare  t.  Zwickw 
(1898)  31  N.  S.  177  (quiet  enjoyment; 
warrant) . 

Aa  stated  In  Noyes  ▼.  Rockwood 

(1884)  66  Vt  647,  the  covenants  in  a 
deed  are  not  that  illegal  or  fictitious 
claims  shall  not  be  set  up  against 
the  premises  conveyed,  but  that  no 
legal  claims  exist  against  them. 

No  covenant  is  intended  to  protect 
against  interruptions  subsequent  to 
the  conveyance,  by  persons  not  daiok- 
ing  lawfully.  Mackintosh  v.  Stewart 
(1913)  181  Ala.  328,  61  So.  956. 
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The  law  will  never  presume  that 
covenants  in  a  deed  apply  to  the 
wron^ul  claima  of  others,  unless  they 
are  so  expressed,  because  the  law 
srives  full  protection  against  all  such 
claims.  FoUiard  v.  Wallace  (1807) 
2  Johns.  (N.  Y.)  396. 

The  expenses  incurred  by  the  gran- 
tee in  a  suit  to  remove  a  cloud  from 
his  title  are  not  recoverable  in  an  ac- 
tion on  the  statutory  covenant  implied 
in  the  words  "grant,  bargain,  and 
sell."  Luther  v.  Brown  (1896)  66 
Mo.  App.  227. 

The  exertions  to  the  general  rule 
above  stated  exist — 

— in  the  case  of  a  covenant  for 
further  assurance,  where  the  out- 
standing title  is  in  the  grantor  him- 
self (see  Luther  v.  Brown  (Mo.)  su- 
pra; 

— in  the  case  of  a  covenant  against 
encumbrances,  where  the  defect  in  the 
outstanding  encumbrance  is  remedi- 
able (see  Kelsey  v.  Bemer  (1876)  43 
Conn.  129,  21  Am.  Rep.  638),  or  where 
there  is  an  adverse  possession  which 
has  not  yet  ripened  into  title  (see 
Mackintosh  v.  Stewart  (1913)  181  Ala. 
328,  61  So.  966).  It  may  be  noted, 
however,  that  such  a  possession  is  no 
breach  of  a  covenant  of  warranly  (see 
Noonan  v.  Lee  (Noonan  v.  Braley) 
(1863)  2  Black  (U.  S.)  499,  17  L.  ed. 
278;  Peters  v.  Bowman  (1878)  98  U.  S. 
56,  25  L.  ed.  91;  Phelps  v.  Sawyer 
(1826)  1  Aik.  (Vt)  150)  ; 

— in  the  case  of  a  covenant  of  war- 
ranty, where  the  breach  complained 
of  is  an  outstanding  legal  title,  to 
which  there  is  an  equitable  defense 
(see  Smith  v.  Keeley  (1910)  146  Iowa, 
660, 125  N.  W.  669;  Mackenzie  v.  Clem- 
ent (1910)  144  Mo.  App.  114,  129  S.  W. 
730;  Lane  v.  Fury  (1877)  31  Ohio  St 
674). 

Am  bvueh  of  somuuit  of  m)Ii1b. 

A  covenant  of  seisin  is  not  broken 
by  the  existence  of  a  null  and  void 
deed.  Reed  v.  Stevens  (reported 
herewith)  ante,  1081. 

Or  by  the  existence  of  a  subsequent 
written  contract  from  a  former  owner 
for  the  conveyance  of  the  legal  estate 
to  another  person  than  the  grantee. 
Seckler  v.  Fox  (1898)  61  Mich.  92,  16 
N.  W.  246. 


Or  by  a  third  party's  possession  of 
part  of  the  land  under  a  mistake  as 
to  the  boundary.  Stearns  v.  Jewel 
(1916)  27  Colo.  App.  390,  149  Pac.  846. 

Or  by  a  subsequent  entry  by  a 
third  person  wittiout  color  of  title. 
Brack  v.  Young  (1841)  11  N.  H,  486. 

Aa  breaoh.  of  oovomant  of  rl^t  to  ooa* 
Toy. 

The  existence  of  a  null  and  void 
deed  is  no  violation  of  a  covenant 
that  tiie  gnmtor  has  a  good  right  to 
convey.  'Bss>  v.  Stevens  (reported 
herewith)  ante,  1081. 

Ai  bvoaob  of  sovoBMit  iv>A>ut  emovm- 
branees. 

A  covenant  against  encumbrances 
is  not  broken  unless  there  is,  at  the 
time  of  the  conveyance,  a  valid,  legal, 
and  subsisting  lien.  Thompson  v. 
Gonran  (1916)  —  Mo.  App.  — ,  181 
S.  W.  595;  Luther  v.  Brown  (1896)  66 
Mo.  App.  227;  Rife  v.  Diamond  Flint 
Glass  Co.  (1908)  42  Ind.  App.  346, 
85  N.  E.  726;  Funk  v.  Cresswell 
(1857)  5  Iowa,  62. 

"To  create  an  encumbrance  the  es- 
tate must  be  burdened  with  some 
right,  title,  or  interest  which  the  law 
will  recognize  and  protect."  Dins- 
more  v.  Savage  (1878)  68  M&  191. 

The  existence  of  a  null  and  void 
deed  is  a  mere  cloud  upon  the  title  and 
does  not  violate  a  covenant  in  a  deed 
that  the  property  conveyed  is  free 
from  all  encumbrances  whatsoever. 
Reed  v.  Stevens  (reported  herewith) 
ante,  1081. 

Such  covenant  is  not  broken  by  the 
existence  of  a  title  of  record  in  a  third 
person  claiming  under  an  inferior 
title.  Vorhis  v.  Forsythe  (1864)  4 
Bias.  409,  Fed.  Gas.  No.  17,004. 

Or  by  the  existence  of  an  agreemrat 
on  the  part  of  the  grantor  to  give  a 
city  6  feet  of  the  land  for  widening  a 
street  on  condition  that  the  work 
should  be  done  within  a  limited  time,, 
where  such  time  had  expired  prior- 
to  the  conveyance  of  the  premises. 
Fleet  V.  Wait  (1907)  80  VL  177,  66- 
Atl.  1031. 

The  covenants  of  a  deed  ue  not 
violated  by  the  existence  of  a  contract 
giving  a  right  of  way  to  a  railroad 
company,  where  such  right  of  way 
was  conditioned  upon  construction  of 
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the  road  within  twelve  months,  and 
the  railroad  had  forfeited  its  rights 
by  failure  to  construct  the  road  within 
the  time  provided.  Hunter  v.  Keight- 
ley  (1919)  184  Ky.  835,  218  S.  W.  201. 

In  order  that  a  sale  of  the  premises 
ander  a  judgment  may  constitute  a 
breach  of  a  covenant  against  encum- 
brances such  sale  must  have  been 
valid.  Jenkins  v.  Hopkins  (1829)  8 
Pick.  (Mass.)  346. 

But  a  grantee,  who,  in  good  faith, 
has  paid  the  amount  of  a  judgment 
rendered  in  an  attachment  suit  in 
order  to  tree  the  land  from  the  lien 
created  by  the  attachment,  is  entitled 
to  recover  t^e  amount  so  paid  In  an 
action  for  a  breach  of  covenant 
against  encumbrances,  although  there 
was  a  defect  in  the  levy  of  an  execu- 
tion upon  the  land  and  it  was  not  cer- 
tain that  the  party  would  discover 
ttiat  his  levy  was  invalid  and  would 
cause  another  to  be  made  during  the 
existence  of  the  attachment  lien.  Kel- 
sey  V.  Reiner  (1875)  43  Conn.  129,  21 
Am.  Kep.  638. 

A  covenant  against  encumbrances 
is  not  broken  by  a  mortgage  which  at 
the  time  of  the  conveyance  had  been 
paid  off,  although  not  discharged  of 
record.  Judevine  v.  Pennock  (1848) 
16  Tt  683. 

Or  by  a  mortgage  which,  by  reason 
•f  equities  with  notice  of  which  the 
mortgagee  was  chargeable,  was  not 
enforceable  against  the  granted  prem- 
iflesb  Case  y.  Erwin  (1869)  18  Mich. 
484. 

A  covenant  against  eneumbrancea 
Is  not  breached  by  the  existence  of  un- 
paid taxes  unless  such  taxes  were 
lawfully  assessed  (Maddopks  v.  Stev- 
ens (1896)  89  Me.  836,  36  Atl.  398; 
Mitchell  V.  Pillsbury  (1856  )  5  Wis. 
407)',  or  by  an  invalid  tax  title  (Ritt- 
master  t.  Richner  (1900)  14  Colo. 
App.  861,  60  Pac.  189;  Tibbetts  v. 
Leeson  (1888)  148  Mass.  102, 18  N.  B. 
679;  White  v.  Gibson  (1906)  146  Mich. 
547, 109  N.  W.  1049;  Cummings  v.  Holt 
(1883)  56  Vt.  384)  even  though  the 
tax  title  has  been  adjudged  paramount 
to  that  of  the  purchaser  (Lonergan  v. 
Baber  (1894)  59  Ark.  15,  26  S.  W.  13). 

An  action  will  not  lie  on  a  covenant 
Birainst  encumbrances  to  recover  the 


amount  paid  for  a  local  improvement 
unless  it  appears  that  the  cost  of  such 
■improvement  has  been  validly  as- 
sessed against  the  abutting  owner. 
Bowers  v.  Narragansett  Real  Estate 
Co.  (1907)  28  R.  L  329,  67  Atl.-824. 

A  covenant  against  encumbrances  is 
not  broken  by  the  existence  of  an  un- 
paid municipal  claim  for  water  pipe 
not  entered  of  record  so  as  to  preserve 
its  lien  upon  the  land  against  which 
it  was  assessed.  Stutt  v.  Building 
Asso.  (1890)  12  Pa.  Co.  Ct.  344. 

A  covenant  against  encumbrances 
is  not  broken  by  the  wrongful  occupa- 
tion of  the  premises  by  a  third  person 
at  the  time  of  the  conveyance.  Dins- 
more  V.  Savage  (1878)  68  Me.  191; 
Jerald  v.  Elly  (1879)  51  Iowa,  S21,  1 
N.  W.  639. 

So,  a  covenant  against  encumbrances 
Is  not  broken  by  an  outstanding  lease 
which  by  its  terms  expired  immediate- 
ly upon  the  sale  of  the  premises,  al- 
though the  lessee  refuses  to  surrender 
posession  to  the  purchaser  upon  de- 
mand. Noyes  v.  Rockwood  (1884)  56 
Vt.  647. 

And  a  covenant  against  lawful  and 
paramount  encumbrances  is  not  vio- 
lated where  the  foundation  of  a  build- 
ing on  the  adjoining  lot  was,  at  the 
time  of  the  conveyance,  9  inches  over 
the  line  of  the  premises  conveyed. 
Eatkewicz  v.  Kara  (1918)  —  N.  J.  — , 
103  Atl.  912,  affirming  (1917)  88  N.  J. 
Eq.  201,  102  Atl.  634. 

An  implied  covenant  that  the  gran- 
tor was  seised  of  an  indefeasible  es- 
tate in  fee  simple,  free  from  encum- 
brances done  or  suffered  by  himself,  la 
violated  by  an  adverse  possession, 
though  such  possession  has  not  yet 
ripened  into  title,  since  the  possibil- 
ity that  it  may  do  so  renders  it  an  en- 
cumbrance upon  the  title  from  the 
moment  of  its  commencement.  "Cove- 
nants for  title  are  always  intended  to 
guard  against  titles  adverse  to  the 
covenantors,  although  they  may  re- 
sult from  the  wrongful  act  of  stran- 
gers." Mackintosh  v.  Stewart  (1913) 
181  Ala.  328,  61  So.  956. 

As  breaob  of  eoTeaant  for  qnlot  en- 
joyment. 

A  covenant  for  quiet  enjoyment  is 
not  broken  by  a  disturbance  of  posses- 
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siob,  except  by  one  having  a  superior 
right  of  possession.  Andrus  v.  St.. 
Louis  Smelting  &  Ret.  Co.  (1888)  130 
U.  S.  643,  S2  L.  ed.  1054,  9  Sup.  Ct 
Rep.  646;  Glaunch  v.  Allen  (1847)  12 
Ala.  159;  Hpppes  v.  Cheek  (1860)  21 
Ark.  586;  Beebe  v.  Swartwout  (1826) 
8  Ul.  162;  Bedell  v.  Christy  (1901)  62 
Kan.  760,  64  Pac.  629 ;  Kelly  v.  Dutch 
Church  (1841)  2  Hill  (N.  Y.)  105; 
Wilder  v.  Ireland  (1860)  53  N.  C. 
(8  Jones,  L.)  85;  Fishel  v.  Browning 
(1907)  145  N.  C  71,  68  S.  E.  769; 
Spear  t.  Allison  (1852)  20  Pa.  200; 
Knapp  V.  Marlboro  (1861)  34  Vt  235. 

In  such  case,  the  remedy  of  the  gran- 
tee is  against  the  wrongdoer,  and  not 
the  covenantor.   Bedell   v.  Christy 
(1901)  62  Kan.  760,  64  Pac.  629,  su- 
pra. 

So,  such  a  covenant  is  not  breached 
by  an  entry,  though  by  the  grantor 
himself,  if  the  enlTy  was  without 
claim  of  title.  Claunch  Allen 
(1847)  12  Ala.  159. 

But  where  the  covenantor  himself 
does  an  act  asserting  title,  it  will  con- 
stitute a  breach  of  the  covenant.  Bee- 
be  V.  Swartwout  (1846)  8  III,  162. 

To  constitute  a  breach  of  a  covenant 
of  quiet  enjosrment  there  must  be  a 
union  of  acts  of  disturbance  and  law- 
ful title,  and  a  possession  by  a  mere 
intruder  without  color  of  title,  through 
mistake  as  to  the  boundary,  is  no 
breach.  Hoppes  v.  Cheek  (1869)  21 
Ark.  586. 

A  covenant  for  quiet  possession  is 
not  broken  by  occupani^  of  the  prem- 
ises by  a  third  person  under  an  infe- 
rior title.  Andrus  v.  St.  Louis  Smelt- 
ing &  Ref.  Go.  (1888)  130  U.  S.  64S, 
82  L.  ed.  1054,  9  Sup.  Ct  Rep.  646. 

A*  teMoh.  of  «<rremamt  for  tsrtkar  u- 

mnuifle. 

An  apparent  outstanding  title  does 
not  violate  a  covenant  for  further  as- 
surance unless  the  defect  is  one  which 
can  be  supplied  by  the  grantor  him- 
self. Luther  v.  Brown  (1896)  66  Mo. 
App.  227. 

A  covenantee  cannot  claim  a  breach 
of  warranty  by  reason  of  the  existence 
of  an  outstanding  title  purchased  by 
him,  or  to  which  he  has  yielded  posses- 


sion, or  under  which  he  has  been 
evicted,  in  a  suit  to  which  the  cove- 
nantor was  not  a  party,  where  such 
title  is  not  puramount. 

Colorado^ — ^Rittmaster  t.  Richner 
(1900)  14  Colo.  App.  361,  60  Pac.  189. 

Georgia.— Davis  v.  Smith  (1848) 

6  Ga.  274,  48  Am.  Dec.  279. 
niinoie.— Siak  v.  Woodruflf  (1863) 

15  III.  15;  Moore  v.  Vail  (1855)  17 
111.  185;  Barry  v.  Guild  (1888)  126 
III.  439.  2  LJI.A.  334,  18  N.  E.  759; 
Dugger  V.  Offlesby  (1878)  3  111.  App. 
97,  reversed  on  anotiier  point  in 
(1881)  99  111.  405. 

Indiana.  —  Crance  v.  (^llenbaugh 
(1874)  47  Ind.  256;  Sheets  v.  Long- 
lois  (1880)  69  Ind.  491. 

Iowa,— Eversole  v.  Early  (1890)  80 
Iowa.  601,  44  N.  W.  897. 

Knnsaw. — Walker  v.  Kirshner  (1896) 
2  Ean.  App.  371,  42  Pac.  696. 

Kmtncby. — Booker  Meriwether 
(1823)  4  Litt.  212. 

Massachnsetta. — Hamilton  v.  Cutts 
(1808)  4  Mass.  349,  3  Am.  Dec.  222; 
Whitney  Dinsmore  (1860)  6  Cuab. 
124, 

Mississippt  —  Dyer  y.  Britton 
(1876)  63  Miss.  270;  C^pwood  v.  Mc- 
Candlesa  (1911)  99  Misa,  864,  64  So. 

1007. 

Missoori. — Morgan  ▼.  Hannibal  & 
St  J.  R.  Co.  (1876)  63  Mo.  129;  Egan 

Martin  (1897)  71  Mo,  App.  60. 

New  York. — Greenby  v.  Wilcoeks 
(1806)  2  Johns.  1,  3  Am.  Dee.  379; 
Fowler  v.  Poling  (1849)  6  Barb.  168; 
Beyer  v,  Schaltze  (1887)  22  Jones  ft  S. 
212. 

Tezaflw— Flanagan  v.  Ward  (1864) 
12  Tex.  209;  MaveHek  t.  Routh  (1894) 

7  Tex.  Civ.  App.  669.  23  S.  W.  596,  26 
S.  W.  1008;  Ward  v.  Nelson  (1910) 
62  Tex.  Civ.  App.  281,  181  S.  W.  810. 

Vermont  —  Williams  y.  Wetherbee 
(1826)  1  Aik.  288;  Williams  ▼. 
Wetherbee  (1827)  2  Aik.  329;  Swazey 
V.  Brooks  (1861)  84  Vt  461;  McKll- 
lop  V.  Burton  (1909)  82  Vt  40S>  74 
Atl.  78. 

Canada.  —  Schnare  t.  Zwlctor 
(1898)  31  N,  S.  177, 

A  covenant  to  convey  title  good  and 
sufficient  in  law  against  all  other 
claims  must  be  construed  to  mean 


Digitized  by 


ANNO^OVENANTS— UNFOUNDED  CLAIU.  1089 


lawful  claims."  Folliard  v.  Wallace 
(1807)  2  Johns.  (N.  Y.)  396. 

A.  coTanant  to  warrant  and  defend 
against  all  persons  claiming  the 
granted  premises  can  be  constraed  as 
meaning  only  such  persons  as  have 
valid  claims,  not  pretenses  of  claims 
without  legal  foundation  and  right 
Gleason  t.  Smith  (1868)  41  Vt  298. 

A  covenant  of  warranty  "against 
the  claims  of  all  persons  whatsoever" 
does  not  protect  the  grantee  against 
damage  by  reason  of  an  eviction  by 
trespassers.  Fishel  v.  Browning 
(1907)  145  N,  C,  71,  58  S.  E.  769. 

The  effect  of  a  covenant  of  genwal 
warranty  of  title  is  only  to  bind  the 
covenantor  to  warrant  and  defend 
against  legal  and  rightful  claims 
made  adversely  to  the  land,  and  not 
against  such  as  are  invalid  and  can- 
not be  made  to  affect  the  right  and 
title  acquired  by  the  grantee  under 
the  deed.  Brick  v.  Coster  (1842)  4 
WatU  &  S.  (Pa.)  494. 

A  covenant  of  warranty  is  Intended, 
to  cover  real  claims,  and  not  those 
which  only  appear  to  be  reaL  Macken- 
zie V.  Clement  (1910)  144  Ho.  App. 
114,  129  S.  W.  780. 

A  covenant  of  warranty  is  not  brok- 
en by  the  existence  of  a  null  and  void 
deed.  Reed  v.  Stevbns  (reported 
herewith)  ante,  1081. 

Or  by  the  assertion  by  a  third  per^ 
son  of  an  unfounded  claim  of  title. 
Tierney  v.  Whiting  (1875)  2  Colo. 
620;  Stearns  v.  Jewel  (1915)  27  Colo. 
App.  390,  149  Fac.  846;  Norton  v. 
Schmucker  (1892)  88  Tez.  212,  18 
S.  W.  720. 

No  breach  of  a  covenant  of  warran- 
ty to  defend  against  all  persons  law- 
fully claiming  the  whole  or  any  part 
of  the  premises  conveyed  is  disclosed 
by  a  complaint  alleging  that  a  third 
person  claimed  to  own  the  property 
through  a  quitclaim  deed  made  by  the 
defendant  some  time  before  the  deed 
under  which  tiie  plaintiff  holds  was 
executed,  and  that  when  such  quit- 
claim was  made  the  defendant  had 
no  right  or  Interest  of  any  kind  in  the 
property.  Rittmaster  v.  Richner 
(1900)  14  Colo.  App.  361.  60  Pac.  189. 

The  failure  of  a  vendor  who  paid  an 
encumbrance  on  the  premises  and  took 
5  A.LJt.--69. 


a  release  thereof,  to  record  the  release 
or  deliver  it  to  his  vendee,  is  not  a 
breach  of  a  warranty  of  title.  Adams 
V.  Cox  (1912)  —  Tex.  Civ.  App.  — , 
150  S.  W.  1195. 

The  covenantee  cannot  recover  in 
an  action  on  a  covenant  for  general 
warranty  the  costs  expended  by  him 
in  the  successful  defense  of  a  suit  by 
an  adverse  claimant  of  tiie  land 
(Smith  v.  Parsons  (1890)  33  W.  Va. 
644,  11  S.  E.  68;  Smith  v.  Keeley 
(1910)  146  Iowa,  660,  126  N.  W.  669) ; 
or  the  costs  incurred  by  cove- 
nantee in  an  action  to  obtain  posses- 
sion of  the  premises  from  a  third 
person  claiming  it  under  a  contract 
from  the  grantor's  decedent  to  convey 
on  certain  conditions  (Gleason  v. 
Smith  (1868)  41  Vt.  298) ;  or  the  ex- 
pense <k  an  actios  brought  by  htm  to 
quiet  title,  although  the  evidence  of 
the  facts  rendering  the  outstuiding  ad- 
verse claim  invalid  did  not  appear  of 
record,  but  had  to  be  obtained  outside. 
Thome  v.  Clark  (1900)  112  Iowa,  648. 
'84  Am.  St  Rep.  356,  84  N.  W.  701. 

But  if  the  hostile  title  asserted 
against  the  grantee  is  a  legal  title 
in  fact  outstanding,  but  for  equitable 
reasons  not  enforceable  against  him, 
he  may  maintain  an  action  in  equity 
to  quiet  the  title  as  against  such  bos- 
tile  claim,  or,  when  it  is  asserted 
against  him,  interpose  an  equitable 
defense  tiiereto;  and  although  he  is' 
successftil  In  thus  defeating  the  out- 
standing legal  title  he  is  nevertheless 
entitled  to  recover  against  his  grantor 
the  reasonable  expenses  involved  in 
quieting  his  title  or  making  his  equi- 
table defense  to  the  hostile  title. 
Smith  V.  Eeeley  (1910)  (Iowa)  supra. 

A  grantee  who  has  surrendered  tiie 
premises  to  a  purchaser  upon  a  fore- 
closure which  was  void  as  to  such 
grantee  by  reason  of  his  not  having 
been  made  a  party  has  no  claim  for 
damages  against  his  grantor  upon  his 
covenant  of  warranty.  Ohiing  v.  liuit- 
jens  (1863)  32  Dl.  23. 

In  order  that  a  title  by  adverse  pos- 
session may  operate  as  a  breach  of  a 
covenant  of  warranty,  it  must  be  a 
subsisting  title  at  the  date  of  the 
deed.  Phelps  v.  Sawyer  (1826)  1  Aik. 
(Vt.)  160;  Noonan  v.  Lee  (Noonan  v. 
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Braley  (1863)  2  Black  (U.  S.)  499, 
17  L.  ed.  278»  and  Peters  v.  Bowman 
(1878)  98  U.  S.  66,  25  L.  ed.  91. 

But  an  outstanding  legal  title  in  a 
claimant  is  a  lawful  claim  within  the 
meaning  of  a  covenant  to  defend 
against  all  lawful  claims,  although  the 
claimant  may  be  unable  to  recover 
the  property  because  of  an  equitable 
defense.     Uackensie    v.  Clement 


(1910)  144  Mo.  App.  11^  129  S.  W. 

780. 

And  the  covenantee  may  recover  on 
a  covenant  of  general  warranty  the 
expense  incurred  in  obtaining  the  ref- 
ormation of  a  deed  in  the  grantor's 
chain  of  title,  which  was  invalid  in 
law  for  want  of  any  eufflcient  acknowl- 
edgment. Lane  v.  Fury  (1877)  31 
Ohio  St.  674.  £.  &  0. 


C.  A.  BARTON,  Bespt, 

V. 

I.  R.  WOODWARD  et  al.,  Appta. 
Idaho  Si^ireifM  Ctmrt—Juty  ttt  1910* 
(r-  Idaho,      182  Pac.  916.) 

Kandons  prosecution  —  lunacy  pToceedings. 

1.  An  action  for  malicious  prosecution  lies  against  one  who  institutes  a 
lunacy  proceeding  against  another,  maliciously  and  without  probable  cause. 
[See  note  on  this  quesUon  beginmng  on  page  1097.] 


—  effect  of  Btatntew 

2.  An  action  for  malicious  prosecu- 
tion does  not  fall  within  the  provisions 
of  Comp.  Laws,  S  405S,  sabds.  4,  6. 

[See  17  B.  C.  L.  734.} 
Appeal  —  question  not  before  court. 

8.  Whether  the  trial  court  erred  in 
submitting  the  question  of  probable 
cause  to  the  jury  is  not  before  this 
court  when  the  Instructions  are  not 
in  the  record. 

[See  2  R.  C.  L.  137.] 
Malicious  prosecution  —  want  of  prob- 
able cause  —  judgment  as  evidence. 

4.  Judgment  on  the  merits  for  the 
defendant  iii  a  lunacy  proceeding  is 
not  evidence  of  want  of  probable 
cause. 

rSee  18  R..C.  L.  39.  40.] 

—  burden  of  proof. 

5.  In  an  action  for  malicious  pros- 


ecuticm  it  is  incumbent  upon  the  plain- 
tiff to  prove  want  of.  probable  cause  iQr 
preponderance  of  the  evidence,  and 
this  may  not  be  shown  by  proof  of 
malice. 

[See  18  R.  C.  L.  51.] 

Evidence  —  certificates  aathorizlng 

practice  of  medicine. 

6.  In  an  action  for  malicious  prose- 
cution, certificates  admitting  plaintiff 
to  practise  medicine  in  other  states  are 
not  adihissible  in  the  absence  of  evi- 
dence tending  to  show  his  intention  to 
engage  in  the  practice  there. 

Trial  —  introduction  of  evidence  — 
waiver  of  motion  for  nonsuit. 

7.  The  introduction  of  evidence  by 
defendant  waives  a  motion  for  nonsuit 
because  of  the  insufficiency  of  that  in- 
itroduced  by  plaintiff. 


Headnotes  1^  by  UcCarthy,  Dist  J. 


(Budge,  j!,  dissents  in  part) 


APPEAL  by  defendants  from  a  judgment  of  the  District  Court  for  Canyon 
County  (Dunn,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  malicious  prosecution  of  a  proceeding  in  lunacy.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Alfred  A.  Frascr  and  John 

H.  Norris  for  appellanta. 

Messrs.  R  £.  Haynea  and  Thompam 
&  BickneU,  for  respondent: 

An  action  for  malicious  prosecution 
is  an  action  not  founded  upon  an  in- 
strument  of  writing^  and  la  not  one 
for  an  injury  to  the  person. 

Filler  v.  Southern  P.  R.  Co.  52  Cal. 
42;  Sharp  v.  Miller,  64  Cal.  329;  Wood 
V.  Currey,  67  Cal.  208;  Re  Schreiber, 
19  Idaho,  531, 37  L.R.A,(N.S.)  693,  114 
Pac.  29. 

The  discharge  of  the  plaintiff  was 
prima  facie  evidence  of  the  want  of 
probable  cause,  so  that  it  was  incum- 
bent upon  defendants  to  show  that 
they  had  probable  cause  for  institut- 
ing insani^  proceedings. 

Olson  V.  Tvete,  46  Hinn.  226.  48  N. 
W.  914;  Chapman  v.  Dodd,  10  Htnn. 
S60,  Gil.  277;  Price  v.  Denison,  96 
Hinn.  106,  103  N.  W.  728;  Tabert  v. 
Cool«y,  46  Minn.  860. 18  LJI.A.  463. 49 
N.  W.  124;  Boyd  v.  Mendenhall.  68 
Minn.  274.  55  N.  W.  46. 

Probable  cause  is  a  mixed  question 
of  law  and  fact. 

Jaclcson  v.  Bell,  6  S.  B.  267,  68  K.  W. 
671;  Spear  t.  Hilea,  67  Wis.  860.  80 
N.  W.  506. 

Plaintiff  was  entitled  not  only  to 
actual  damages,  but  punitive  damages. 

Spear  v.  Hiles,  supra;  Brown  v.  Bt- 
ans.  8  Sawy.  488, 17  Fed.  912. 

McCarthy,  District  Judge,  de- 
livered the  opinion  of  the  court: 

This  is  an  action  to  recover  dam- 
ages for  malicious  prosecution  of  a 
lunacy  proceeding. 

A  demurrer  was  filed  to  the  com- 
plaint on  two  grounds :  First,  that 
it  did  not,  state  facta  sufficient  to 
constitute  &.  cause  of  action ;  and, 
second,  that  the  action  was  barred 
by  Comp.  Laws.  §  4055,  subds.  4  and 
5,  The  Statutes  of  Limitation  were 
also  pleaded  in  i  the.  answer.  The 
cause  vros  tried  to  a  jury,  and  re- 
salted  in  a  verdict  and  judgment  for 
plaintiff.  This  appeal  is  from  the 
judgment. 

The  record  discloses  that  a  hear- 
ing was  •  had  bef we  the  probate 
judge  on  April  fil,  1911,  end  on  the 
same  day  respondent  was  dis- 
charged. This  action  was  com- 
menced on  August  5,  1913.  Appel- 
lants oontehd  that  the  action  is 
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barred  by  subdivisions  4  and  5,  § 
4055,  Comp.  Laws,  which  limit  the 
time  within  which  certain  actions 
may  be  brought  to  two  years,  and 
which  are  as  follows : 

"  (4)  An  action  to  recover  dam- 
ages for  an  injury  to  the  person,  or 
for  the  death  of  one  caused  by  the 
wrongful  act  or  neglect  of  another. 

"  (6)  An  action  for  libel,  slander, 
assault,  battery,  false  imprisonment 
or  seduction." 

It  is  urged  that  the  action  is  for 
an  injury  to  the  person,  or  that  it 
is  so  clearly  akin  to  an  action  for 
libel  or  slander  as  to  make  the  stat- 
ute with  reference  thereto  ap- 
plicable. 

While  it  may  be  said  that  an  ac- 
tion for  malicious  prosecution  bears 
a  strong  resemblance  to  an  action 
for  libel  (Briggs  v.  Garrett.  Ill  Pa. 
404,  56  Am.  Rep.  274,  281,  2  Atl. 
513 ;  Chapman  v.  Calder.  14  Pa.  366 ; 
26  Cyc.  7  and  8),  they  are  not 
identical. 

The  cases  which  have  been  cited 
in  an  endeavor  to  show  that  a  ma- 
licious prosecution  is  an  injury  to 
the  person  construe  statutes  which 
contain  language  not  found  in  ours, 
and  are,  consequently,  of  little  as- 
sistance in  reaehinff  a  correct  inter- 
pretation of  the  subdiviidon  relied 
on. 

Comp.  Laws,  §  4056,  subd.  4,  fix- 
ing two  years  as  the  period  of  limi- 
tation, prior  to  amendment,  eon- 
tidned  the  following  provision :  "An 
action  to  recover  damages  for  the 
death  ot  one  caused  by  ttie  wrong- 
ful act  of  another." 

Subdivision  4  was  amended  by 
Sess.  Laws  1903,  p.  66,  so  as  to  con- 
tain the  provision  herein  first 
quoted. 

Construing  the  statute  as  amend- 
ed in  the  light  of  the  law  as  it  was 
prior  to  amendment,  it  is  clear  that 
this  subdivision  was  originally  de- 
signed to  limit  the  time  of  oom- 
menc3ment  of  actions  for  physical 
injuries  resulting  in  death,  and  that 
the  amendment  was  made  to  extrad 
the  statute  to  include,  and  to  limit 
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actiona  based  upon,  like  injuries 
Maiieiov*  whlch  did  not  result 

vmMstioH-  in  death.  It  follows 
«««^  of  .ft-te.  ^.jj^^  ^jjg  present  ac- 
tion is  not  barred  by  either  subdi- 
vision 4  or  5  of  §  4055,  supra. 

The  contention  with  respect  to  the 
general  demurrer  is  that  respondent 
has  no  cause  of  action  against  either 
of  the  appellants  for  the  reason 
that  he  was  not  charged  with,  nor 
prosecuted  for.  any  crime;  that  no 
civil  action  was  commenced  or  pros- 
ecuted against  him;  and  that  this 
action  will  only  lie  where  there  has 
been  a  malicious  prosecution  of  a 
criminal  or  civil  action.  While 
there  are  authorities  which  go  to  the 
extent  of  so  holding,  the  modem 
and  better  rule  is  to  the  effect  that 
an  action  for  malicious  prosecution 
will  lie  against  one  who  has  ma- 
liciously and  with- 
jjM«jT»»«-  out  probable  cause 
instituted  lunacy 
proceedings  against  another.  Lock- 
enour  v.  Sides,  57  Ind.  360,  26  Am. 
Rep.  58 ;  Kellogg  v.  Cochran,  87  Cal. 
192,  12  L.R.A.  104,  25  Pac.  677; 
Griswold  v.  Griswold,  143  Cal.  617, 
77  Pac.  672;  26  Cyc.  14. 

Appellants  contend  that  the  court 
erred  in  sulmutting  the  question  of 
g„„t  probable  cause  to 

tiMnot\«toM  the  jury;  but,  as 
**  the  instructions  are 

not  before  us,  the  record  presents 
no  such  question  for  review. 

Appellants  specify  the  insuffi- 
ciency of  the  evidence  to  support  the 
verdict  and  judgment.  In  this  con- 
nection it  may  be  said  there  are 
decisions  to  the  effect  that  the  dis- 
charge of  the  defendant  on  prelim- 
inary examination  is  prima  facie 
evidence  of  want  of  probable  cause. 
Without  discussing  the  soundness  of 
that  rule,  it  may  be  said  it  has  no 
application  to  this  case.  The  hear- 
ing had  before  the  probate  judge 
was  a  final  trial,  not  a  preliminary 
examination,  and  even  these  author- 
ities do  not  go  so  far  as  to  hold  that 
a  verdict  or  judgment  of  acquittal 
on  the  merits  constitutes  proof  of 
it  of  probable  cause  for  the 
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commencement  of  the  action. 
Cyc.  40,  c. 

In  a  trial  on  the  merits  in  a  civil 
or  criminal  case,  or  in  a  lunacy  pro- 
ceeding, the  question  of  probable 
cause  is  not  passed  on  by  the  court, 
judge,  or  jury ;  nor  is  it  the  crite- 
rion of  the  decision  or  verdict  The 
decision  is  on  the  merits,  and,  if  the 
defendant  wins,  it  simply  means 
that  the  plaintiff  has  not  proved  his 
case  by  the  preponderance  of  the 
evidence  or  beyond  a  reasonable 
doubt.  Therefore  the  verdict  or  de- 
cision has  no  logical  ^  ^ 
bearing  on  the  ques-  i^l^Matim-. 
tion  of  probable  J'Ab.wi  «•»•- 
cause  and  is  not  i^'Kmemt  m 
even  admissible  on 
that  issue.  It  is  admissible  simply 
for  the  purpose  of  proving  ftnal  and 
favorable  termination  of  the  action, 
which  is  another  and  separate  ques- 
tion. 

We  find  no  proof  of  want  of  prob- 
able cause  in  the  evidence  submitted 
by  respondent,  and  conclude  that  the 
motion  for  a  nonsuit  should  have 
been  sustained.  Since  appellantedid 
not  rest  upon  the 
motion,  but  intro- 
duced  evidence,  it  -wiuw  of 
is  waived.  The  ques-  T^iSSt,  ' 
tion  .then  arises: 
Does  the  evidence  Introduced  by 
them  supply  the  weakness  in  re- 
spondent's case  and  show  want  of 
probable  cause?  Our  answer  to 
this  is.  No.  The  evidence  intro- 
duced by  appellants  certainly  does 
not  tend  to  show  want  of  probable 
cause.  On  the  other  hand,  it  is 
shown  that,  prior  to  the  making 
of  the  accusation,  two  reputable 
physicians,  who  had  attended  re- 
spondent and  thus  had  recent  op- 
portunity to  examine  him  and  to 
judge  of  his  mental  condition,  told 
one  of  the  appellants,  and  he  told 
the  other,  that  respondent  was  in- 
sane. It  is  also  shown  that,  on  an  oe- 
casion  when  respondent  was  b^ore 
the  Idaho  state  medical  board,  an 
applicant  for  a  license  to  practise 
medicine  and  surgery,  his  conduct 
was  such  as  to  excite  the  suspicion 
of  those  who  observed  it,  including 
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one  of  appellants^  as  to  his  mental 
balance;  aJso,  that  shortly  prior  to 
his  arrest  on  tiie  insanity  charge,  it 
came  to  the  knowledge  of  appellants 
that  he  had  written  prescriptions 
which  are  referred  to  in  the  record 
as  "freakish/'  one  of  which  was  for 
strychnine  in  do^  which,  had  one 
of  them  been  taken  by  the  patient 
for  whom  it  was  intended,  would 
have  proved  fatal;  another  was  for 
an  ^e  wash  which,  had  it  been  ap- 
plied, would  have  ruined  or  de- 
stroyed the  eyesight.  On  the  lun- 
acy  hearing  the  commission  of 

gt^rsicians  appointed  to  examine 
im  reported  that  he  was  suffering 
from  paranoia,  but  recommended 
that  he  be  not  restrained.  We  con- 
clude that  respondent  did  not  sus- 
tain the  burden  incumbent  upon 
him,  and  that  no  court  or  jury 
could  reasonably  find  from  the  evi- 
dence introduced  that,  in  making  the 
lunacy  accusation  against  him,  ap- 
pellantB  acted  witiiout  probable 
cause. 

It  is  true  there  is  evidence  which 
would  justify  a  finding  of  malice, 

Mitllelou  ^* 

pMM«BtSM^      established  to  ad- 
.f  p»>t.  j^jj  argument 

that  want  of  probable  cause  cannot 
be  inferred  from  malice.  It  has 
been  said  in  some  cases  that  the  fact 
that  a  criminal  case  is  prosecuted 
from  some  private  or  personal  mo- 
tive, other  than  a  public  motive, 
is  of  itself  evidence  of  want 
of  probable  cause.  This  is  not  a 
logical  statement.  Probable  cause 
depends  upon  what  the  prosecuting 
witness  knew,  or  ought,  as  a  reason- 
ably prudent  man,  to  have  known, 
when  he  instituted  the  proceeding. 
If  he  had  no  sufiideftt  information 
to  justify  a  reasonably  prudent 
man  in  believing  the  defendant  was 
guilty,  then  the  inference  may  be 
drawn  that  he  was  acting  from  an 
improper  motive.  However,  im- 
proper motive  is  proof  of  malice,  but 
not,  of  itself,  proof  of  want  of  prob- 
able cause.  Moreover,  an  examina- 
tion of  the  cases  just  above  referred 
to  discloses  that  in  almost  every  in- 
stance the  evidence  showed  facts 
within  the  knowledge  of  the  prose- 
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cuting  witness  which  proved  that  he 
acted  without  probable  cause. 

Since  appellants  did  not  ask  for 
a  directed  verdict  at  the  close  of  the 
evidence,  it  is  not  incumbent  upon 
this  court  to  finally  dispose  of 
case  on  this  appeal.  We  conclude 
the  evidence  is  insufficient  to  estab- 
lish want  of  probable  cause. 

For  the  instruction  of  the  trial 
court  upon  a  new  trial,  we  eicpress 
the  opinion  that  the  certificates  of 
admission  to  practise  medicine  in 
other  states,  offered  by  respondent 
and  admitted  by  the  trial  court  over 
appellants'  objec- 
tion,  are  not  admis-  ^SSSSiml^. 
sible  in  the  ab-  Hc2ieim«. 
sence  of  evidence  tending  to  show 
his  intention  to  engage  in  the  prac- 
tice there.  They  do  not  prove  a 
right  of  the  respondent  to  practise 
medicine  in  this  state.  They  are  not 
legitimate  evidence  of  damage  to 
respondent's  business;  we  do  hot 
consider  that  they  are  any  evidence 
of  damage  to  his  reputation  or  his 
feelings.  While  not  legally  relevant 
or  material,  they  are  exceedingly 
prejudicial.  They  serve  to  inject 
into  the  case  a  question  of  whether 
the  refusal  of  the  medical  board  to 
admit  the  respondent  to  practise  in 
this  state  was  right  or  wrong  and 
prejudice  appellants,  ixuwmuch  as 
one  of  them  was  a  member  of  the 
m^ical  board  and  also  filed  a  com- 
plaint against  respondent  for  prac- 
tising medicine  without  a  license, 
acting  under  the  ordeis  of  the  medi- 
cal board. 

The  judgment  of  the  trial  court  is 
reversed,  and  the  case  remanded, 
with  instructions  to  grant  a  new 
trial.  Costs  awarded  to  appeUaate. 

Morgan,  Ch.  J.,  concurs. 

fiadge,  J.,  concurring  in  part  and 
dissenting  in  part: 

Some  time  ago  this  case  was  as- 
signed to  me  for  the  purpose  of  writ- 
ing an  opinion.  I  prepared  an  opin- 
ion, setting  forth  my  views  on  the 
whole  case.  Inasmuch  as  that  por- 
tion of  my  original  draft  which  re- 
lated to  the  question  of  the  Statute 
of  Limitations,  and  the  absence  of 
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the  court's  instructions  from  the 
record,  has  been  embodied  in  the 
majority  opinion,  I  concur  to  that 
extent.  As  to  the  remainder  of  the 
majority  opinion,  I  dissent. 

I  am  clearly  of  the  opinion  that 
there  is  sufficient  evidence  in  this 
record  to  sustain  the  jury's  finding 
that  the  appells^nts  instituted  the 
lunacy  proceeding  without  probable 
cause.  While  the  rule  is  well  set- 
tled that  the  plaintiff  has  the  bur- 
den of  establi^ng  want  of  probable 
cause,  since  want  of  probable 
cause  involve?  a  negative,  slight 
proof  thereof  is  all  that  the  law  re-, 
quires  (18  R.  C.  L.  52,  §  32;  Vinal 
V.  Core,  18  W.  Va.  1,  41 ;  Chapman 
V.  Dodd,  10  Minn.  350,  Gil,  277, 291 ; 
Williams  v.  Vanmeter,  8  Mo.  339, 41 
Am.  Dec.  644,  647;  Kolka  v.  Jones, 
6  N.  D.  461,  66  Am.  St.  Rep.  615, 
626,  71  N.  W.  558;  Grant  v.  Deuel, 
3  Rob.  (La.)  17,  38  Am.  Dec.  228; 
26  Cyc.  85,  note  21),  or,  as  stated 
by  the  supreme  court  of  Montana:, 
"When  the  proof  tends  to  show  the 
absence  of  the  former  [probable 
cause},  a  prima  facie  case  is  made 
for  the  jury.  The  burden  then  rests 
upon  the  defendant  to  rebut  this 
prima  facie  case ;  and  this  he  must 
do  by  any  evidence  tiding  to  show 
liie  existence  of  probable  cause  and 
the  want  of  malice  on  his  part^" 
Martin  v,  Corscadden,  34  Mont,  308, 
319,  86  Pac.  36. 

Interpreting  this  nile,  the  Su- 
preme Court  of  the  United ,  States 
has  said  that  it  requires  the  plain- 
tiff to  prove  this  part  of  the,  case 
by  only  such  circumstances  as  are 
affirmatively  within  the  plaintiff's 
control,  and  that  he  may  be  fairly 
expected  to  be  able  to  produce'.  Dis- 
cussing the  point  in  c;  recent  case, 
that  court  said*:  "While  it  is  true 
that  the  want  of  probable  cause  is 
required  to  be  shown  by  the  plain- 
tiff and  the  burden  of  proof  is  upon 
her  in  this  respect,  sudi  proof  must, 
necessarily  be  of  a  negative  char- 
acter, and  concerning  facts  which 
are  principally  within  the  knowl- 
edge of  the  defendant."  The  motives 
and  circumstances  which  induced 
him  to  enter  upon  the  prosecution 


are  best  known  to  himself.  This  be- 
ing true,  the  plaintiff  could  hardly 
be  expected  to  furnish  full  proof 
upon  the  matter.  She  ia  only  re- 
quired to  adduce  such  testimony  as, 
in  the  absence  of  proof  by  the  de- 
fendant to  the  contrary,  would  af- 
ford grounds  for  presuming  that  the 
allegation  in  this  respect  is  true,  1 
Greenl.  Ev.  §  78.  In  other  words, 
the  t>l&iiitiff  was  only  obliged  to  ad- 
duce such  proof,  by  circumstances 
or  otherwise,  as  are  affirmatively 
within  her  control,  and  which  she 
might  fairly  be  expected  to  be  able 
to  produce.  As  Mr.  Justice  Clifford 
put  it,  in  Wheeler  v.  Nesbitt,  24 
How.  544,  16  Led.  765,  the  plaintiff 
must  prove  this  part  of  the  case 
'affirmatively,  by  circumstances  or 
otherwise,  as  he  may  be  able.'" 
Brown  v.  Selfridge,  224  U.  S.  189, 
192,  56  L.  ed.  727,  729,  32  Sup.  CJt. 
Rep.  444,  446. 

Thus  it  had  been  held  that  proof 
tending  to  show  that  the  prosecu- 
tion was  to  accomplish  some  collat- 
eral purpose  is  sufficient  to  estab- 
lish a  prima  facie  want  of  probable 
cause  and  to  impose  on  the  defend- 
ant in  an  action  for  malicious  pros- 
ecution the  burden  of  showing  that 
he  had  probable  cause.  18  R.  C.  L. 
53,  §  34;  Prough  v.  Entriken,  H 
Pa.  81;  Schmidt  v.  Weidman,  63  Pa. 
173 ;  Wenger  v.  Phillips,  195  Pa.  214, 
78  Am.  St..  Rep.  810,  45  Atl.  927; 
MaeDonsdd  v.  Schroe^er,  214  Pa. 
411,  6  L.R.A.(N.S.)  701.  63  Atl. 
1024,  6  Ann.  Cas.  506. 

In  the  latter  <^8e,  the  court  used 
the  following  language:  "Nothing 
ia  better  settled  by  our  cases  than 
that,  where  one  commences  a  crim- 
inal prosecntiota  for  the  purpose  of 
compelling  his^debtor  to  pay  a  just 
debf^  it  is  prima  facie  evidence  of 
want  of  probable  cause  and  of  mal- 
ice, and  shifts  the  burden  of  show- 
ing it  was  not  so  on  the  defendant.** 

No  reason  is  apparent  to  my 
mind  for  limiting  the  rule  to  cases 
arising  uiwn  debt.  The  principle 
upon  which  the  rule  is  based,  and  the 
reason  for  holding  that  proof  that 
the  prosecution  was  instituted  for 
the  purpose  of  collecting  a  debt  is 
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snfficient  to  make  out  a  prima  facie 
want  of  probable  cause,  are  that  it 
shows  a  collat^al  purpose.  In  Ath- 
er  words,  if  the  proof  tends  to  show 
in  any  case  that  the  prosecutor  was 
seeking  to  accomplish  some  collat- 
eral purpose,  a  prima  facie  want  of 
probable  cause  is  established.  The 
rule  is  doubtless  based  upon  the 
psychological  truth  that  a  person 
seeking  to  accomplish  some  col- 
lateral or  ulterior  purpose  will  act 
upon  much  less  convincing  evidence- 
than  one  whose  only  purpose  is  to 
promote  the  public  good.  Hence 
there  may  be  much  evidence  which 
tends  to  show  both  malice  and  want 
of  probable  cause,  and  the  cases 
which  hold  that  probable  cause 
cannot  be  inferred  from  malice  do 
not  go  to  the  extent  of  holding  that 
a  want  of,  probable  cause  may  not 
be  inferred  from  the  same  evidence 
from  which  malice  is  inferred.  It 
is  a  matter  of  frequent  occurrence 
in  the  trial  of  causes  that  some  par* 
ticular  piece  of  evidence  may  be  ad- 
missible for  more  than  one  purpose. 
Evidence  that  a  prosecution  was  to 
accomplish  some  collateral  purpose 
is  one  instance  thereof;  for  the  at- 
tempt to  use  the  machinery  provided 
for  the  enforcement  of  the. law  to 
accomplish  and  cloak  some  private 
collateral  or  ulterior  purpose,  while 
evidence  of  express  malice,  is  also 
some  evidence  that  the  prosecutor 
is  acting  without  probable  cause. 

The  evidence  of  express  malice  In 
this  record  is  overwhelming,  and 
much  of  this  evidence  expressly 
shows  that  the  lunacy  proceeding 
was  instituted  to  accomplish  a  pri- 
vate collateral  and'  uH^ri'or  purpose. 
The  statements  of  appellants,  that 
they  would  "get  him  yet,"  reterring 
to  respondent;  thdt  they  wanted  to' 
get  him  because  he  was  interfering 
with  their  business;  the  institution 
of  a  criminal  proceeding  against  re- 
spondent shortly  before  the  lunacy 
proceeding  and  at  a  time  when  all  of 
the  facts,  according  to  appellants' 
own  testimony,  upon  which  they 
pretended  to  base  their  belief  that 
respondent  was  insane,  were  in  their 
possession;  the  statement  of  appel- 
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lant  J.  C.  Woodward,  in  reply  to  wit- 
ness Hinkston's  question  inquiring 
what  he  had  against  Dr.  Barton, 
that  "he  was  turning  the  poorer 
classes  of  people  against  him;"  the 
evidence  touching  various  medical 
examinations, — all  tend  to  show  that 
the  appellants  were  seeking,  not 
only  to  put  respondent  out  of  any 
competition  with  them,  but  to  put 
him  out  of  business  entirely  and  to 
put  him  in  a  situation  where  it 
would  forever  be  impossible  for  him 
to  become  admitted  to  the  practice 
of  medicine  in  this  state.  To  say 
that  this  evidence  is  evidence  of 
malice  is  no  answer  to  the  argu- 
ment that  it  also  sho^ra  afi&rmative- 
ly,  if  not  conclusively,  a  private,  col- 
lateral, and  ulterior  purpose  on  the 
part  of  appellants.  It  is  therefore 
sufiicient  to  establish  a  prima  facie 
showing  of  want  of  probable  cause. 
Furthermore,  it  is  clearly  apparent 
from  these  statements  made  by  ap- 
pellants concerning  respondent,  not 
only  that  they  had  no  probable 
cause  to  believe  him  insane,  but  did 
not  in  fact  entertain  any  such  be- 
lief. 

The  fact  that  some  of  this  evi- 
dence was  adduced  while  appellants 
were  putting  in  their  defense  does 
not  change  the  applicability  of  the 
rule.  The  motion  for  nonsuit  at  the 
close  of  respondent's  case  having 
been  denied,  and  appellants  having 
elected  to  put  in  their  defense,  the 
jury  was  not  only  entitled  but  was 
in  duty  bound  to  consider  aU  of  the 
evidence  in  the  case. 

Since  there  is  evidence  sufficient 
in  law  to  establish  a  prima  facie 
showing  of  want  of  probable  cause, 
the  fact  that  there  is  other  evidence 
tending  to  show  probable  cause  is 
not  material.  The  jury  may  have 
disbelieved  and  disregarded  all  of 
the  evidence  introduced  to  show 
probable  cause.  Inasmuch  as  the 
evidence  is  conflicting,  the  fact  that 
there  is  substantial  evidence  to  sus- 
tain the  verdict  is  all  that  the  law 
requires. 

In  the  majority  opinion  it  is  stat- 
ed that  two  physicians  who  are  al- 
leged to  have  examined  respondent 
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informed  one  of  the  appellants,  who 
informed  the  other,  that  respondent 
was  insane.  It  does  not  appear  from 
the  evidence  that  either  of  these 
physicians  gave  the  appellants  any 
information  as  to  the  facts  and  cir- 
cumstances upon  which  they  based 
their  belief  as  to  respondent's  in- 
sanity. It  was  the  duty  of  appel- 
.  lants,  before  making  the  charge  of 
insanily,  to  have  made  an  hivestiga- 
tion  such  as  prudent  and  cautious 
men  would  have  made  under  like 
circumstances.  They  were  them- 
selves physicians  and  saw  respond- 
ent in  the  town  of  Payette  almost 
daily  for  a  year  after  Dr.  Phy,  one 
of  the  above-mentioned  physicians, 
is  alleged  to  have  told  one  of  them 
that  the  respondent  was  insane. 
They  were  eQually  competent  to 
judge  as  to  his  insanity,  but  the  rec- 
ord discloses  that  they  made  no  ef- 
fort to  investigate  the  facts  with  a 
view  of  ascertaining  the  truth  of  the 
claim  made  by  their  informers  that 
respondent  was  insane.  The  com- 
mission which  was  called  to  examine 
respondent,  upon  the  hearing  in- 
volving the  question  of  his  sanity, 
composed  of  three  plqrsicians, 
who  reported  to  the  court  that  re- 
spondent was  slightly  paranoiac.  All 
of  the  physicians  reached  the  con- 
clusion that  the  charge  in  the  com- 
plaint was  not  true,  and  the  court 
found  that  the  charge  was  not  sob- 
tained. 

The  evidence  concerning  respond- 
ent's conduct  before  the  Idaho  state 
medical  board  establishes  nothing 
more  than  that  he  was  of  a  highly 
nervous  temperament. 

Touching  the  matter  of  the  two 
written  prescriptions,  referred  to  in 
the  majority  opinion  as  "freakish," 
the  one  which  was  for  strychnine 
was  satisfactorily  explained,  and 
the  most  that  could  be  said  of  it  is 
that  it  was  a  mistake,  or  an  act  of 
carelessness,  which  was  immediate- 
ly corrected  by  respondent  when  his 
attention  was  called  to  it.  The  one 
for  the  eye  wash  was  never  used, 
and  the  record  is  very  meager  with 
reference  to  it.  Suffice  it  to  say  that 
these  were  the  only  prescriptions 


written  by  respondent,  so  far  as  the 
record  discloses,  that  were  ques- 
tioned. It  does  not  seem  to  me  that 
this  proof ,  offered  on  the  part  of  ap- 
pellants, is  sufficient  to  establish 
probable  cause,  when  considered  in 
the  light  of  the  entire  record. 

Certificates  authorizing  the  re; 
spondent  to  practise  medicine  in 
certain  other  states,  and  a  diploma 
issued  to  respond^tby  the  Jefferson 
Polytedinic  Hospdtid  of  Chicago, 
were  introduced  in  evidence,  over 
appdlants'  objection,  and  their  ad- 
mission is  assigned  as  en-or;  the 
theory  of  appellants  being  that  the 
only  purpose  in  oifering  this  evi- 
dence was  to  give  the  jury  the  false 
impression  that  respondent  was  au- 
thorized to  practise  medicine,  and 
to  prejudice  the  jury.  The  objection 
is  not  well  taken. 

As  the  case  stands  before  us,  it 
presents  a  situation  in  which  appel- 
lants wantonly,  maliciously,  and 
without  probable  cause,  preferred 
a  diarge  of  lunacy  against  respond- 
ent. The  complaint  alleges  injury 
to  respondent's  credit,  reputation, 
and  avocation  as  a  physician  and 
surgeon,  injury  to  his  good  name, 
fame,  and  reputation  generally,  and 
to  his  practice  of  optometry;  that  he 
was  brought  into  public  scandal,  in- 
famy, and  disgrace,  and  suffered 
great  anxiety  and  pain  of  body  and 
mind,  by  reason  of  which  his  health 
was  greatly  impaired.  The  exhib- 
its are  the  concrete  evidence  of 
years  of  study  and  preparation  for 
his  chosen  profession.  Certificates 
and  diplomas  of  this  character  have 
a  direct  tendency  to  add  to  the 
standing  of  their  possessor  wher- 
ever he  may  be.  It  would  be  diffi- 
cult to  imagine  a  tort  more  calculat- 
ed to  inflict  mental  anguish  and 
humiliation  than  a  baseless  charge 
of  this  character,  the  results  of 
which,  even  if  unsuccessful,  as  in 
this  case,  would  naturally  be  to  wipe 
out,  in  some  measure,  the  results  of 
years  of  toil,  study,  and  prepara- 
tion. 

While  respondent  was  not  li- 
censed to  practise  medicine  in  the 
state  of  Idaho,  these  certificates 
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neither  proved  nor  tended  to  prove, 
nor  were  they  offered  for  the  pur- 
pose of  proving,  that  he  was  so  li- 
censed. He  is  not  seeking  to  recov- 
er damages  solely  to  his  business, 
but  damages  generally  for  injury 
to  his  standing,  reputation,  and  his 
feelings.  The  presumption  is  that 
the  court  instructed  the  jury  as  to 
the  purpose  for  which  these  certifi- 
cates were  admitted. 

The  injury  and  the  damage 
caused  by  this  charge,  for  which  re- 
spondent is  entitled  to  recover,  is 
not  confined  solely  to  any  damages 
he  may  sustain  within  the  state  of 
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Idaho,  but  Is  limited  only  by  the 
whole  extent  of  the  injury  and  dam- 
age caused.  Should  respondent  de- 
sire at  any  time  to  return  to  either 
of  the  states  wherein  he  has  been 
admitted  to  practise,  and  pursue 
there  his  profession,  or  should  he  be 
called  there,  which  is  neither  un- 
likely nor  unusual,  a  charge  of  this 
diaracter  could  not  help  but  cause 
serious  and  far-reaching  impair- 
ment of  his  professional  standing. 

For  the  foregoing  reasons^  it  is 
my  opinion  that  the  judgmient 
should  be  affirmed. 


ANNOTATION. 


Actimi  for  maKriow  prmeculiuii  for  mslitiiliiig  hnacy  pmi  ewfiiigi 


The  present  note  is  confined  to  the 
question  whether  the  institution  of  a 
lunacy  proceeding  furnishes  a  basis 
lor  an  action  for  malicious  prosecu- 
tion, and  does  not  consider  collateral 
questions,  such  as  the  existence  of 
malice  or  want  of  probable  cause. 

The  institution  of  a  lunacy  proceed- 
ing maliciously  and  without  probable 
cause  is,  according  to  all  the  cases 
which  have  passed  upon  the  question, 
ground  for  an  action  for  malicious 
prosecution.  Barton  v.  Woodward 
(reported  herewith)  ante,  1090;  Lock- 
enour  v.  Sides  (1877)  67  Ind.  S60,  26 
Am.  Rep.  68;  Treloar  v.  Harris  (1917) 
—  Ind.  App.  — ,  117  N.  E.  976;  Daven- 
port V.  Lynch  (1869)  61  N.  C  (6  Jones, 
L)  546;  Suhre  v.  Kott  (1917)  —  Tex. 
Civ.  App.  — ,  198  S.  W.  417.  At  least, 
tiie  institution  of  a  lunacy  proceeding 
is  ground  for  an  action  for  malicious 
pros'ecution  where  it  occurs  in  fur- 
therance of  a  conspiracy  to  injure  the 
person  against  whom  it  is  brought. 
Davenport  v.  Lynch  (1869)  61  N.  a 
(6  Jones,  L.)  646;  Smith  v.  Nippert 

(1890)  76  Wis.  8d,  20  Am.  St.  Rep. 
26,  44  N.  W.  846,  s.  e.  on  second  appeal 

(1891)  79  Wis.  185,  48  N.  W.  258. 

An  action  was  held  to  lie  for  a  con- 
spiracy in  issuing  a  commission  in 
lunacy  in  Turner  v.  Turner  (1818) 
Govt,  N.  P.  (Eng.)  20. 

An  actim  for  malicious  prosecution 
In  causing  a  person  to  be  unlawfully 


arrested  and  committed  to  an  insane 
asylum  was  sustained  in  Kellogg  v. 
Cochran  (1890)  87  Cal.  192,  12  L.R.A. 
104,  25  Pac.  677;  but  the  only  ground 
of  demurrer  argued  was  that  the  plain- 
tiff had  not  the  legal  capacity  to  sue. 
The  court,  however,  adds  that  no  par- 
ticular in  which  the  complaint  failed 
to  state  a  cause  of  action  had  been 
suggested  or  discovered. 

That  the  institution  of  a  lunacy  pro- 
ceeding is  ground  for  an  action  for 
malicious  prosecution  is  admitted  or 
assumed  in  other  cases  that  have  had 
for  decision  collateral  questions,  such 
as  the  existence  of  malice  or  want  of 
probable  cause  (Griswold  v.  Griswold 
(1904)  148  Cal.  617,  77  Pac  672; 
Hiersche  v.  Scott  (1901)  1  Neb. 
(Unof.)  48,  95  N.  W.  494;  Figg  v. 
Hanger  (1903)  4  Neb.  (Unof.)  792,  96 
N.  W.  658  [action  dismissed  by  court 
because  there  was  no  proof  of  want  of 
probable  cause] ;  Manz  v.  Klippel 
(1914)  158  Wis.  557,  149  N.  W.  375), 
or  whether  the  advice  of  an  attorney 
is  a  defense  (Biddle  v.  Jenkins  (1901) 
61  Neb.  400,  86  N.  W.  892;  Hans  v. 
Klippel  (Wis.)  supra). 

An  action  was  sustained  in  Dobbin 
V.  Decow  (1875)  25  U.  C.  C.  P.  18,  for 
malicious  arrest  against  one  who  ma- 
liciously and  without  probable  cause 
procured  a  warrant  to  recommit 
another,  who  had  escaped  from  an  in- 
sane asylum,  where,  on  the  next  di^. 
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the  plaintiff  was  discharged,  after  a 
medical  examination,  as  being  sane. 

The  action  for  malicious  prosecu- 
tion lies  even  though  there  Is  no  ar- 
rest of  the  person.  Lockenour  v.  Sides 
(1877)  67  Ind.  360,  26  Am.  Rep.  58. 

The  fact  that  a  statute  authorizes 
the  making  of  an  affidavit  that  a  per- 
son is  insane  is  no  defense.  Suhre  v. 
Kott  (1917)  —  Tex.  Civ.  App.  — ,  193 
S.  W.  417.  A  statute  empowering  any 
person  to  represent  in  writing  to  the 
probate  court  that  another  is  insane 
was  Involved  in  the  following  cases 
sustaining  an  action  for  malicious 
prosecution  of  a  lunacy  proceeding, 
but  there  is  no  discussion  of  the  effect 
of  the  statute:  Lockenour  v.  Sides 
(Ind.)  supra;  Treloar  v.  Harris  (1917) 
—  Ind.  App.  — ,  117  N.  E.  975^  Biddle 
V.  Jenkins  (1901)  61  Neb.  400,  85  N. 
W.  392. 

In  Lockenour  v.  Sides  (Ind.)  supra, 
it  was  claimed  that  there  could  be  no 
recovery  for  the  institution  of  lunacy 
proceedings  for  the  reason  that  the 
proceedings  to  test  the  plaintiff's  san- 
ity were  not  criminal  proceedings,  and 
he  was  not  arrested  or  in  any  manner 
deprived  of  bis  personal  liberty,  nor 
was  bis  property  interfered  wil^;  and 
as  to  the  ei^ense  to  which  be  was  put, 
he  was  fully  indemnified  by  his  judg- 
ment for  costs  against  the  parties 
filing  the  complaint  The  court  re- 
views the  cases  passing  upon  the  right 
to  maintain  an  action  for  maliciously 
and  without  probable  cause  prosecut- 
ing a  mere  civil  action,  and  concludes 
that,  according  to  thie  better  theory, 
such  an  action  lies,  but  states,  with 
reference  to  the  lunacy  proceedings, 
that  "the  proceedins^  to  procure  the 
plaintiff  to  be  found  insane  and  to 
place  him  under  guardianship  are  not 
entirely  like  a  civil  action  in  which  the 
plaintiff  therein  claims  some  right  in 
his  own  behalf.  If  the  proceedings 
were  instituted  and  carried  on  by  the 
defendants  maliciously  and  without 
probable  cause,  as  alleged,  the  defend- 
ants -were  officious  intermeddlers, 
without  any  claim  of  right  or  interest 
in  the  matter,  and  they  are  in  our 
opinion  liable  to  the  plaintiff  for  the 
damages  in  excess  of  the  taxable  costs 
sustained  by  him  by  means  of  the  pro- 


ceedings.'*- In  Treloar  v.  Harris 
(1917)  —  Ind.  App.  — ,  117  N.  E.  975, 
tiie  person  accused  of  being  insane 
was  arrested  and  confined  for  several 
days  prior  to  t^e  trial.  It  was  urged 
in  this  case  that  a  proceeding  under 
the  statute  to  determine  whether  the 
person  was  of  unsound  mind  and  en- 
titled to  treatment  in  the  insane  hos- 
pital of  the  state  is  not  a  civil  action, 
but  a  special  proceeding,  extrajudicial 
in  -  character,  the  institution  or  pros- 
ecution of  which  does  not  aatborize 
an  action  for  malicious  prosecution. 
The  court  denies  the  contention,  hold- 
ing that  the  institution  of  the  lunacy 
proceedings  maliciously  and  without 
probable  cause  affords  the  basis  of  an 
action  for  malicious  prosecution,  stat- 
ing that  "the  gist  of  the  action  for  ma- 
licious prosecution  is  that  the  'plain- 
tiff has  been  improperly  made  the 
subject  of  legal  process  to  his  damage.' 
.  .  The  essential  element  for  such 
an  action  is  a  malicious  prosecution 
of  some  legal  proceeding  without  prob- 
able ca}2se,  before  some  judicial  officer 
or  tribunal.  The  scandal  or  the  humil- 
iation, vexation,  and  expense  result- 
ing to  the  person  thus ,  wrongfully 
prosecuted  furnishes  the  ground  upon 
which  an  action  for  malicious  prosecu- 
tion will  lie." 

The  affidavit  in  Suhre  v.  Eott  (1917) 
—  Tex.  Civ.  App.  — ,  193  S.  W.  417, 
was  filed  before  a  justice  of  the  peace, 
who  Issued  a  warrant  for  the  arrest 
of  the  alleged  insane  person;  it  was 
urged  to  be  a  justification  of  the  af- 
fidavit that  the  justice  of  the  peace 
exercised  judicial  discretion  in  issuing 
a  warrant  for  the  arrest  of  the  alleged 
incompetent,  but  this  contention  is  de- 
nied, the  court  stating  that  if  that 
were  the  law,  there  could  be  no  case 
in  which  damages  for  malicious  pros- 
ecution could  be  recovered.  It  is 
further  stated  that  "the  statute  pro- 
vides for  the  county  judge  exercising 
discretion  as  to  issuing  a  warrant 
when  an  affidavit  of  lunacy  is  made, 
but  no  such  provision  applies  in  the 
case  of  the  justice  of  the  peace.  It  was 
evidently  the  intention  of  the  statute 
to  lodge  the  discretion  as  to  impristm- 
ing  a  man  for  lunacy  with  the  county 
judge,  and  not  with  a  justice  of  the 
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peace,  for  the  language  is  not  used 
in  connection  with  the  latter,  and  the 
law  requires  him  to  make  his  writ  re- 
turnable to  the  county  judge,  who  is 
the  ultimate  arbiter  as  to  the  fate  of 
the  man  charged  with  lunacy.  As  be- 
fore stated*  eren  If  tiie  justice  of  the 
peace  had  tiie  power  to  refuse  to  Is- 
sue the  writ,  he  did  not  do  it  in  this 
case,  and  no  such  high  premium  is  put 
upon  the  wisdom,  prudence,  and  dis- 
cretion of  a  justice  of  the  peace  that 
his  acceding  to  the  request  of  appel- 
lees would  shield  them  from  liabil- 
ity." DiBcussinff  generally  the  nature 
of  an  action  for  malicioas  prosecu- 
tion, the  court  states  that  "the  essence 
of  the  action  for  malicious  prosecu- 
tion is  causing  legal  process  to  reg- 
ularly issue  for  the  mere  purpose  of 
vexation,  annoyance,  or  injury;  and 
three  elements  are  required  to  estab- 
lish a  case  of  malicious  prosecution: 
First,  that  the  suit  was  instituted  with 
malice;  second,  that  it  was  brought 
without  probable  cause;  and,  third, 
that  the  malicious  action  has  ter- 
minated in  the  acquittal  or  discbarge 
of  the  person  claiming  damages;"  It 
is  then  stated  that  the  three  essentials 
mentioned  were  alleged  in  the  petition 
in  this  case. 

In  Davenport  Lynch  (1869)  51 
N.  (X  (6  Jones,  L.)  646,  where  the  ac- 
tion was  based  upon  maliciously  suing 
out  inquisitions  of  lunacy  and  also 
for  conspiracy  in  suing  out  process  to 
have  the  plaintiff  declared  a  lunatic 
with  a  view  and  for  the  purpose  of  co- 
ercing him  to  make  a  different  disposi- 
tion of  his  property  from  that  which 
he  willed,  the  court  states:  "We  think 
.  .  .  that  his  Honor  might  well  have 
left  it  to  the  jury  to -infer  malice  and 
an  evil  motive  throughout  from  the 
want  of  probable  cause, — ^the  utter 
groundlessness  for  the  successive  ap- 
plications by  the  defendants  for  the 
proceedings  in  lunacy.  But  we  sup- 
pose as  the  testimony  is  not  given  that 
it  was  not  necessaiy  to  submit  the  case 
in  that  point  of  view  to  the  jury,  be- 
cause the  court  put  the  case  on  the 
ground  of  an  express  malicious  and 
combined  purpose  in  the  defendants 
to  pervert  the  proceedings  in  lunacy  to 
effect  the  ends  of  unjustly  harassing 


tbe  plaintiff,  separating  his  grandson 
fron:  him,  and  indirectly  impeaching 
the  validity  of  his  will  after  death  in- 
stead of  being  bona  fide  for  the  pur- 
pose of  having  due  care  taken  of  the 
person  and  proper^  of  one  really  in- 
capable of  managing  his  affairs.  In 
such  a  case  of  real  conspiracy  to  vex 
a  person  who  appears  to  be  in  no  way 
a  proper  subject  for  such  proceedings, 
the  actors  can  in  no  degree  be  justified 
or  excused  by  any  professional  advice, 
for  such  advice  is  only  evidence  to 
rebut  the  imputation  of  malice  implied, 
and  therefore  does  not  palliate  the 
wrong  done  upon  an  express  and  for- 
mal design  to  oppress,  though  done 
under  color  and  pretense  of  such  ad- 
vice." 

The  element  of  conspiracy  seems  to 
be  the  chief  ground  of  decision  in 
Smith  V.  Nippert  (1890)  76  Wis.  86, 
20  Am.  St.  Rep.  26.  44  N.  W.  846,  s.  c. 
on  second  appeal  (1891)  79  Wis.  135,48 
N.  W.  253,  In  that  case  tJiere  was  held 
to  be  a  cause  of  action  stated  in  a  com- 
plaint which  alleged  in  substance  that 
the  defendants,  maliciously  conspiring 
together  with  intent  to  injure,  defame, 
and  destroy  the  character  of  the  plain- 
tiff and  to  deprive  her  of  her  means 
of  support,  and  to  force  her  to  leave 
the  community  where  she  lived,  wil- 
fully, maliciously,  and  falsely  sued  out 
an  inquisition  of  lunacy  against  her 
for  the  purpose  of  driving  her  from 
where  she  dwelt,  and  by  malicieualy 
causing  it  to  be  believed  that  she  waa 
insane  and  not  a  proper  person  to  be 
employed  or  introduced  in  the  hoase- 
holds  where  she  had  theretofore  fowid 
employment.  Another  object  of  th.e 
conspiracy  was  alleged  to  be  to  destmy 
the  plaintiff's  testimony  in  a  criminal 
prosecution  against  one  of  the  de- 
fendants. The  court  states  that  tlue 
complaint  "clearly  alleges  an  illegal 
conspiracy  and  an  attempt  to  pervert 
the  inquisition  of  lunacy  to  a  most  un- 
lawful parpose  to  the  actual  damage 
of  the  plaintiff.  But  damage  sustained 
is  the  gravamen  ' of  the  complaint. 
Now  the  question  is.  Does  not  such  an 
agreement  between  the  defendants 
wrongfully  injure  or  prejudice  the 
plaintiff  in  the  community  where  she 
obtained  «npIoyment  by  causing  it  to 
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be  believed  that  she  was  insane, 
whether  they  acted  from  malicious  or 
TindictiTe  feelinsr  towards  her  or  mall- 
cioasly  intended  to  accomplish  unlaw- 
ful purposes  by  improper  means,  where 
damage  results,  constitute  an  action- 
able wrong?  It  would  seem  to  be  a 
reproach  upon  the  law  if  the  agree- 
mmt  to  do  tiiese  things  and  the  actual 
doing  of  fhem  could  not  bo  redressed 


at  the  suit  of  the  aggrieved  partgr. 
This  is  not  an  action  for  a  mere  con- 
■piracy  where  nothing  has  been  done 
to  accomplish  the  unlawful  purpoee^ 
but  tiie  facts  show  that  the  defendants 
have  proceeded  to  acts  which  it  is  al- 
leged greatly  injured  the  plaintiff  is 
her  reputation  and  business,  and 
brought  her  into  public  disgrace." 

W.A.B.  . 


FLORENCE  S.  FRIEND 

V. 

CHILDS  DINING  HALL  COMPANT. 
KMMuAiiaettt  Supreme  JudleM  OMirt— MptMnbar  11,  10ia. 

(281  Mass.  66, 120  N.  E.  407.) 

Sale  —  food  —  warranty  of  fitness. 

1.  The  rule  Hiat  it  ia  an  implied  term  in  every  sale  of  provisions  by  a 
dealer  for  immediate  use,  where  the  sdection  is  not  made  by  the  buyer, 
that  the  food  ia  fit  for  consumption,  applies  to  food  furnished  the  ke^>Qr 
of  a  restaurant  to  a  patron,  to  be  consumed  on  the  premises. 

ISee  note  on  this  question  beginning  on  page  1116.] 

ing  bad  food  rests  upon  an  implied 
term  of  the  contract,  and  does  not 
sound  excluuvely  in  tort,  although  he 


Food  —  duty  of  keeper  of  restaurant. 

2.  It  is  the  implied  duty  of  the  keep- 
er of  an  eating  house  to  furnish  pa- 
trons with  food  fit  to  eat. 

[See  11  R.  a  L.  1118;  14  R,  C.  L. 
610.] 

Innkeeper  —  relation  to  guest 

3.  The  relation  between  guest  and 
host  in  a  public  house  is  <Hie  of  con- 
tract 

[See  14  R.  G.  L  499,  600,  613.] 

Food  —  nnfit  —  merchantability. 

4.  Food  for  immediate  use  which  is 
not  fit  to  eat  ia  not  merchantable  as 
food. 

ComiHon  law  — ■  what  is. 

6.  A  common-law  rule  not  changed 
wh^a  tiie  settlers  emigrated  to  the 
New  World  became  part  of  the  com- 
mon law  of  the  country,  whether  its 
origin  was  custom  or  statute. 
Definition  —  victuals. 

6.  The  word  "victuals"  commonly 
means  food  ready  to  eat,  and  "victn^- 
er"  means  one  who  supplies  food  or 
drink  prepared  for  consumption  on  the 
premises. 

Innkeeiier  —  groond  of  Itahility  to 
guest, 

7.  The  liability  of  the  proprietor  of 
an  eating  house  to  his  guest  for  serv- 


may  be  held  for  negligence  if  that  be 
proved. 

Evidence  —  sufficiency  —  stones  fm 
beans. 

8.  The  jury  may  find  that  beans 
which  contain  stones  similar  in  size 
and  appearance  to  the  beans  are  not 
proper  to  be  served  as  food  hy  a  res- 
taurant keeper. 

Food  —  failure  to  exercise  doe  care  — 
effect 

9.  The  liability  of  the  keeper  of  a 
restaurant  for  breach  of  his  contract 
to  furnish  fit  food  to  a  patron  is  not 
affected  by  failure  of  Uie  patron  to 
exercise  due  c»re  with  respect  to  par- 
taking of  it 

Trial  —  question  of  tnet  —  harmfnl 
sabstance  in  food. 

10.  The  jury  must  determine  wheth- 
er or  not  on  all  the  facts  of  the  case^ 
a  patron  of  a  restaurant;  Injured  hy 
foreign  substances  in  the  food,  made 
a  rational  investigation  respecting 
the  character  of  the  food  furnished, 
and  whether  or  not  the  noxious  char- 
acter of  the  thing  which  caused  the 
harm  ought  to  have  been  discovered. 
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{tsi  Mast.  6s,  ito  y.  s.  ior.) 

—  stones  in  beans  —  liability.  tron  by  stones  in  beans  farniahed  the 

11.  The  keeper  of  a  restaurant  Is  patron  for  immediate  consumption  ap- 
liable  in  damages  for  injury  to  a  pa-    on  the  premises. 

(Crosby,  J.,  dissents.) 


REPtfKT  by  the  Superior  Court  for  Suffolk  County  (Bell,  J.)  for  the 
determination  by  the  Supreme  Judicial  Ck>urt  of  questions  ariaingr  upon 
direction  of  a  verdict  for  defendant  in  an  action  brought  to  recover  dam- 
ages for  breach  of  an  implied  warranty  of  fitness  of  food  served  by  defend- 
ant at  his  restaurant.  Verdict  entered  for  plaintiff,  i 
The  facta  are  stated  in  the  opinion  of  the  court  ' 
Messrs.  James  H.  Baldwin  and    198  Mass.  288,  16  LJt.A.(N.S.)  884, 

126  Am.  St  Rep.  486,  84  N.  £.  481,  16 
Ann.  Gas.  1076.  21  Am.  Neg.  Rep.  142; 
Crocker  v.  Baltimore  Daity  Lunch  Co. 
214  Mass.  179,  100  N.  E.  1078,  Ann. 
Cas.  1914B.  884;  Valeri  v.  Pullman  Co. 
218  Fed.  619;  Merrill  v.  Hodson,  88 
Conn.  314,  L.B.A.1915B,  481,  91  Atl. 
633,  Ann.  Cas.  1916D,  917;  Travis  t. 
Louisville  ft  N.  B.  Co.  188  Ala.  416,  62 
So.  861;  Shaffer  v.  WiUoughby,  168 
ni.  618,  84  L.B.A.  464,  64  Am.  St  Rep. 
483,  45  N.  E.  268. 

A  restaurant  keejper  serves  cooked 
food  for  consumption  on  the  prem- 
ises; he  does  not  sell  "provisions"  t» 
be  cooked  by  tiie  purchaser,  and  is  n<^ 
a  "dealer." 

Crearing  v.  Bertcson,  228  Mass.  267^ 
LJLA.1916D,  1006,  111  N.  E.  786; 
Gironx  v.  Stedman,  146  Mass.  489,  1 
Am.  St  R^.  472.  14  N.  E.  638:  Mer^ 
rill  V.  Hodson,  88  Conn.  821,  hM^A. 
1915B,  481,  91  AtL  633,  Ann.  Cas. 
1916D,  917;  Fairell  v.  Manhattan 
Market  Co.  198  Mass.  271,  16  L.RJL 
(N.S.)  884,  126  Am.  St  Rep.  486»  84 
N.  E.  481,  16  Ann.  Cas.  1076^  21  Ank 
Neg.  Rep.  142. 

The  only  representation,  if  any,  by 
a  restaurant  keeper,  in  respect  of  food 
served  or  furnished  by  him,  is  that 
he  believes  the  food  to  be  sound!,  and 
there  is  no  liability,  in  the  absence  of 
proof  of  knowledge  on  the  part  of  the 
restaurant  keeper,  that  the  food  was 
not  fit  to  be  eaten. 

Farrell  v.  Manhattan  Market  Co. 
supra;  Travis  v.  Louisville  &  N.  R.  Co. 
183  Ala.  424,  62  So.  861;  Roberts  v. 
Antienser  Busch  Brewing  Asso.  211 
Mass.  449,  98  N.  E.  96;  Wilson  v.  J.  6. 
ft  B.  S.  Ferguson  Co.  214  Mass.  266, 
101  N.  E.  881. 

A  restaurant  keeper  is  not  an  in- 
surer of  the  food  served  or  furnished 
by  him,  and  is  liable  only  for  knowing' 
ly  or  negligently  furnishing  delete- 
rious food. 
Beale,  Innkeepers  ft  Hotels,  8  169; 


Charles  H.  Donahue^  for  pluntifl: 

A  recovery  can  be  had  in  an  action 
of  contract  because,  just  as  there  was 
an  implied  condition  of  soundness  in 
a  sale,  even  before  the  Sales  Act,  when 
the  sdection  was  left  to  the  dealer,  so 
there  is  an  implied  condition  of  sound- 
ness in  a  contract  to  serve  food  to  be 
eaten  on  tiie  premises. 

Roberts  v.  Anheuser  Busch  Brewing 
Asso.  211  Mass.  460,  98  N.  E.  96;  Far- 
rell V.  Manhattan  Market  Co.  198 
Mass.  274,  15  LJC:A.(N.S.)  884,  126 
Am.  St  Rep.  486,  84  N.  E.  481, 15  Ann. 
Cas.  1076,  21  Am.  Neg.  Rep.  142; 
Crocker  v.  Baltimore  Dairy  Lunch  C!o. 
214  Mass.  178,  100  N.  E.  1078,  Ann. 
Cas.  1914B,  884;  Bishop  v.  Weber,  189 
Mass.  411,  62  Am.  Rep.  715,  1  N.  E. 
164;  Leahy  v.  Essex  Co,  164  App.  Div. 
908,  148  N.  T.  Supp.  1068;  Race  v. 
Knutt,  162  App.  Div.  911,  146  M.  Y. 
Supp.  198,  163  App.  Div.  924,  147  N. 
Y.  Supp.  818;  Norton  v.  Doherty,  8 
Gray,  872,  63  Am.  Dec.  768. 

Mr.  Fits-Henry  Smith,  Jr.,  lOr  de- 
fendant: 

There  is  no  "sale"  of  the  food  served 
or  furnished  by  a  restaurant  keeper, 
and  the  provisions  of  the  Sales  Act 
so-called,  and  of  the  law  of  sales,  re- 
lating to  implied  warranties,  do  not 
apply  to  a  restaurant  keeper. 

Merrill  Hodson,  88  Conn.  814, 
LJt.A.1915B,  481,  91  AtL  633.  Ann. 
Cas.  1916D,  917;  Sheffer  v.  Willough- 
by,  163  111.  518,  84  L.R.A.  464,  54  Am. 
St.  Rep.  483,  46  M.  E.  263;  Crocker  v. 
Baltimore  Dairy  Lunch  Co.  214  Mass. 
177,  100  N.  E.  1078,  Ann.  Cas.  1914B, 
884;  Clancy  v.  Barker,  69  L.R.A.  668, 
66  C.  C.  A.  469,  181  Fed.  161,  16  Am. 
Neg.  Ttep,  664. 

If  it  be  held  that  there  is  a  "sale" 
of  food  by  a  restaurant  keeper,  there 
is  no  implied  warranty  tiiat  the  food 
served  or  furnished  by  him  is  whole- 
aome  and  free  from  foreign  substance. 

Farrell  v.  Manhattan  Market  Co. 
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22  Cyc.  lOSl ;  16  Am.  &  Eng.  Enc.  Law» 
2d  ed.  547;  Valeri  v.  Pullman  Co.  218 
Fed.  519;  Merrill  v.  Hodson,  88  Conn. 
814,  L.R.A.1915B,  481,  91  Atl,  633,  Ann. 
Caa.  1916D,  917;  Travis  v.  Louisville 
&  N.  R.  Co.  183  Ala.  416,  62  So.  851; 
SheflFer  v.  Willoughby,  163  111.  518,  34 
L.R.A.  464,  64  Am.  St  Rep.  483,  46  N. 
E.  253;  Crocker  v.  Baltimore  Dairy 
Lunch  Co.  214  Mass.  179.  100  N.  £. 
1078,  Ann.  Cas.  1914B,  884. 

If  it  be  held  that  there  is  a  "sale" 
of  food  by  a  restaurant  keeper,  there 
is  no  implied  warranty  as  regards  de- 
fects which  an  examination  ought  to 
have  revealed,  and  an  examination  by 
the  plaintiff  before  she  attempted  to 
eat  the  beans  would  have  revealed 
that  the  dark  objects  were  stones. 

Ivans  V.  Laury,  67  N.  J.  L.  153,  50 
Atl.  355;  Mixer  v.  Cobum,  11  Met.  562, 
45  Am.  Dec.  230;  Inter-State  Grocer 
Co.  V,  George  William  Bentley  Co.  214 
Mass.  232.  101  N.  E.  147;  Williston, 
Sales,  g  284. 

.  Rugs:,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  introduced  evidence 
tending  to  show  that  the  defendant 
kept  a  restaurant  in  Boston,  which 
she  entered,  and  ordered  from  a 
waitress  of  the  defendant  from  Its 
menu,  "New  York  baked  he&ns  and 
corned  beef."  This  food  was  Served 
to  h&r  and  she  sat  at  a  table  to  eat 
it.  She  further  testified:  "I  start- 
ed to  eat  the  fqod,  and  there  were 
two  or  three  dark  pieces  which  I 
thought  were  hard  beana^  that  Is, 
baked  more  than  the  others,  and  I 
put  two  in  my  mouth  and  bit  down 
hard  on  them,  and  ...  I  was 
hurt.  .  .  '.  1  took  those  things 
out  of  my  mouth  and  found  they 
were  stones." 

There  was  no  further  evidence 
that  the  plaintiff  had  anything  to 
do  with  the  selection  of  the  beans. 
She  gave  no  instructions  respecting 
the  food  other  than  to  order  it. 
There  was  no  evidence  of  express 
warranty  or  that  the  defendant 
knew  of  the  presence  of  the  stones 
in  the  food.  There  was  evidence  of 
injury  to  the  plaintiff.  At  the  close 
of  the  evidence  the  plaintiff  elected 
to  rely  upon  a  count  for  breach  of 
an  implied  warranty  of  fitness  to 
eat,  in  a  contract  for  food  to  be  eat- 


en on  the  premises  of  the  d^endant 
The  defendant  introduced  no  evi- 
dence. The  question  is  whether  the 
plaintiff  was  entitled  to  go  to  the 
jury. 

There  is  strong  ground  for  hold- 
ing that  the  contract  made  between 
one  who  keeps  a  restaurant  and  one 
who  resorts  there  for  food  to  be 
served  and  eaten  on  the  premises  is 
a  sale  of  food.  The  evidence  in 
Com.  v.  Worcester,  126  Mass.  256, 
was  that  on  two  or  three  different 
occasions  people  resorted  to  the  de- 
fendant's dwelling  house  and  there 
were  served  with  meals ;  with  these, 
and  as  a  part  thereof,  intoxicating 
liquors  were  provided.  The  price 
paid  was  single,  including  both  food 
and  drink.  The  complaint  was  for 
keeping  a  tenement  used  for  the 
illegal  sale  and  illei^l  keeping  for 
sale  of  intoxicating  liquors.  It  was 
held  that  "the  purchase  of  &  meal 
includes  all  the  articles  that  go  to 
make  up  the  meal.  It  is  wholly  im- 
material that  no  specific  price  is 
attached  to  those  articles  separate- 
ly. If  the  meal  included  intoxicat- 
ing liquors^  the  purchase  of  a  meal 
WQuld  be  a  purchase  of  the  liquors. 
It  ytrould  be  imipaterial  that  other 
articles  were  included  in  the  pur- 
chase and  air  were  charged  in  one 
collective  price." 

That  d^ision  rests  entirely  upon 
cbmmon-Taw  principles  as  to  sales, 
and  Stat.  1875,  chap.  99,  §  17,  then 
In  force  (now  Rev.  Laws,  chap.  100, 
§  64),  making  delivery  of  intoxicat- 
ing liquor  under  certain  circum- 
stances prima  facie  evidence  of  sale, 
was  not  adverted  to,  and  very  like- 
ly was  not  applicable  to  the  facts 
there  presented.  Precisely  the 
"Same  point  was  held  in  State  v.  Lot- 
ti,  72  Vt.  115,  47  Atl.  392.  The  de- 
fendant in  Com.  v.  Warren,  160 
Mass.  533, 36  N.  E.  808,  was  charged 
with  selling  milk  not  of  good  stwd- 
ard  quality,  contrary  to  Stat.  1830, 
chap.  318,  §  2.  The  evidence  was 
that  a  guest  at  the  inn  of  the  de- 
fendant, conducted  on  the  American 
plan,  was  served  as  a  part  of  his 
breakfast,  for  which  he  paid  a  sin- 
gle price,  with  a  glass  of  milk  not  of 
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the  quality  required  by  the  statute. 
It  was  said,  in  tiie  course  of  the  opin- 
ion holding  that  the  defendant 
might  be  found  guilty:  "The  milk 
bought  by  the  witness  Kelly  was 
purchaaed  by  and  delivered  to  him 
as  a  part  of  his  breakfast,  and  was 
just  as  much  a  sale  as  if  a  specific 
price  had  been  put  upon  it,  or  it  had 
been  bought  and  paid  for  by  itself." 
Similar  decisions  have  been  made 
by  other  courts.  In  People  v.  Clair^ 
221  N.  Y.  108,  L.R.A.1917F,  766, 
116  N.  E.  868,  it  was  held  that  the 
serving  of  partridges  by  a  hotel 
keeper  to  guests  who  paid  for  board 
and  room  at  the  rate  of  $2  per  day 
was  a  sale,  as  matter  of  law,  in 
violation  of  a  statute  which  provid- 
ed that  such  game  should  "not  be 
sold,  offered  for  sale,  or  possessed 
for  sale  for  food  purposes."  A  sim- 
ilar decision  was  rendered  in  Coul 
V.  Phcenix  Hotel  Co.  157  Ky.  180, . 
162  S.  W.  823,  with  reference  to  the ; 
possession  of  quail  by  an  innkeeper, 
with  intent  to  serve  to  his  guests, 
in  violation  of  a  statute  which  pro^ 
hibited  the  sale  of  such  birds.  It 
there  was  said  (157  .Kys.  at  page  < 
186) :  "The  guest  at  the  hotel  or 
restaurant  who-  is  scfrved  with  quail 
for  compensation  as  certainly  pur- 
chases it,  and  the  proprietor  of  the 
hotel  or  restaur&nt  as  certainly  ex- 
poses it  for  saie»  and  sells  it,  as  if  it 
were  purchased  for  .  compensation 
fhmi  a  dealer  who  had  it  for  sale, 
and  was  carried  home  by  the  puiv ' 
chaser  to  he  served  on  his  table." 

It  was  decided  in  Com.  ex  rel. 
Allegheny  County  v.  Miller,  ISl  Pa. 
118,  6  L.R.A.  633,  18  Atl.  938,  that 
where  the  keeper  of  a  restaurant 
'served  oleomargarin  with  a  meal 
to  a  guest,  who  was  charged  and 
paid  50  cents  for  the  meal,  there  was 
a  sale  within  the  terms  of  a  statute 
which  prohibited  the  sale  of  oleo- 
margarin. In  view  of  these  deci- 
sions, it  would  be  difficult  for  this 
court  to  hold  that  the  transaction 
arising  from  a  contract  to  serve  to 
a  guest  food  to  be  eaten  by  him  up' 
on  the  t)i'emise3  of  the  keeper  of  an 
eating  house  is  not  a  sale.  If  it  is  a 
sale,  then  plainly  it  is  governed  by 


the  Sales  Apt,  Stat.  1908,  chap.  287, 
S  15  (1),  which  is  in  these  words: 
"Where  the  buyer,  expressly  or  by 
implication  nuUces  known  to  the 
seller  the  particular  purpose  for 
which  the  goods  are  required,  and 
it  appears  that  the  buyer  relies  on 
the  seller's  skill  or  judgment, 
whether  he  be  the  grower  or  man- 
ufacturer or  not,  there  is  an  implied 
warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose." 

It  is  manifest  that  at  least  It 
might  be  inferred,  from  the  rela- 
tions of  the  parties,  that  the  guest 
who  asks  to  be  served  food  upon 
the  premises  of  one  who  is  the  keep- 
er of  a  restaurant  makes  known,  as 
the  particular  purpose  for  which 
the  food  is  required*  that  it  is  then 
and  there  to  be  eaten,  and  that  he 
relies  upon  the  latter's  skill  or  judg- 
ment in  the  selection  and  prepara- 
tion of  the  food.  Hence  there 
would  be  an  implied  warranty  that 
it  was  reasonably  fit  for  such,  pur- 
pose. 

If  the  transaction  is  a  sale,  the* 
rule  is  the  same  apart  from  the 
Sales  Act.  That  was  settled  after  ' 
great  consideration  in  Farrell  v. 
Manhattan  Market  Co.  198  Mass. 
271,  15  L.R.A.(N.S.)  884,  126  Am. 
St  Rep.  436,  84  N.  R  481,  15  Ann. 
Cas.  1076,  21  Am.  Neg.  Rep.  142,  a 
case  decided  before  £he-  &de0  Act 
took  effect.  It  there  was  hdd  (ISft 
Mass;  p.  284)  that  the  English  rule 
as  to  impHed  condition  of  sound- 
ness in  the  salQ  of  food  by  a  dealer 
prevails  here.  '  That  rule  was  stat- 
ed (198  Mass.  pages  280,  281)  m 
these  words:  "The  rule  now  estab- 
lished in  England  is  that,  in  the 
sale  of  an  article  of  food  by  one  not 
a  dealer,  there  is  no  implied  condi- 
tion or  warranty  that  it  is  fit  to  be 

eaten  Since  the  Sale  of 

Goods  Act,  if  the  sale  is  made  by 
one  not  a  dealer,  there  is  no  liabil- 
ity, by  force  of  §  14.  If  the  sale  is 
by  a  dealer  and  the  selection  of 
food  is  left  to  him,  it  is  an  implied 
term  or  condition  of  th^  sale  ,  that 
the  provisions  sold  shall  be.  fit  for ' 
food,  whether  supplied  under  a  prfr< 
existing  contract  .  .  «  or  in  re- 
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spouse  to  an  order  not  given  in  per- 
son, ...  or  even  when  the  order 
is  given  in  person  in  the  dealer's 
shop,  provided  .  .  .  that  the 
selection  is  left  to  the  dealer." 

But  there  is  authority  to  the  ef- 
fect that,  when  food  is  furnished 
to  a  guest  by  the  keeper  of  a  restau- 
rant or  inn,  the  transaction  does 
not  constitute  a  sale,  that  the  title 
to  the  food  does  not  pass,  that  the 
customer  may  consume  so  much  as 
he  pleases,  but  that  he  cannot  car- 
ry away  of  the  portion  ordered  that 
which  he  does  not  eat,  or  give  or 
sell  it  to  another;  and  that  the 
charge  made  is  not  for  the  food 
alone,  but  includes  the  service  ren- 
dered and  the  providing  of  a  place 
in  which  to  eat.  It  is  stated  in  Beal 
on  Innkeepers,  S  169:  **The  title 
to  food  never  passes  as  a  result  of 
an  ordinary  transaction  of  supply- 
ing food  to  a  guest;  or,  as  it  was 
quaintly  put  in  an  old  case,  'He 
does  not  sell,  but  utters,  his  provi- 
sion.' "  Parker  Flmt,  12  Mod. 
264,  88  Eng.  Reprint,  1303. 

Therefore  it  seems  desirable  to 
consider  somewhat  the  relation  of 
the  guest  to  a  keeper  of  a  place 
where  food  is  served  for  immediate 
consamption.  It  is  ancient  law  that 
when  one  resorts  to  a  tavern,  inn, 
or  eating  place,  there  for  a  consid- 
r<»««-«««r  or  eration  to  be  served 
ot  with  food  for  im- 
vMtf»«MBt.  mediate  consump- 
tion, and  is  received  as  a  guest  by 
the  keeper,  a  duty  is  implied  that 
the  food  shall  be  fit  to  eat.  It  has 
been  said  that  "if  a  man  goes  into 
a  tavern  for  refreshment,  and  cor- 
rupt drink  qr  meat  is  there  sold  to 
him,  which  occasions  his  sickness, 
an  action  clearly  lies  against  the 
tavern  keeper;  ...  an  action 
lies  against  him  without  express 
warranty,  for  it  is  a  warranty  in 
law."  Bumby  v.  Bollett,  16  Mees. 
&  W.  644,  646,  647,  654,  153  Eng. 
Reprint,  1348,  where  are  the  refer- 
ences to  nimierous  older  cases. 
Eeilw.  91,  72  Eng.  Reprint,  254. 
**A  tav«mer  or  vinter  was  bound,  as 
such,  to  sell  wholesome  food  and 
drink."   Ames,  Lectures  on  Legal 


History,  p.  137,  citing  also  caaea 
from  the  Year  Books.  "If  a  man 
sells  victual  which  is  corrupt,  with- 
out a  warranty,  an  action  lies,  be- 
cause it  is  against  the  common- 
wealth." Roswel  V.  Vaughan,  Cro, 
Jac.  196,  197,  79  Eng.  Reprint,  171. 

To  the  same  effect,  in  substance, 
are  1  Rolle,  Abr.  95,  1  Fitzh.  Nat 
Brev.  94C,  note,  supposed  to  be  by 
X^rd  Chief  Justice  Hale,  1  BI.  Com. 
430,  and  3  BI.  Com.  166.  See  Wil- 
liston.  Sales,  §  241,  note  82;  Farrell 
V.  Manhattan  Market  Co.  supra. 

The  relation  between  guest  and 
host  in  a  public  house  is  one  of  con- 
tract It  seemingly  is  the  result  of 
those  early  author-  i,,keepet^ 
ities  that  it  was  »«i«tto«  tm 
an  implied  term  or 
condition  of  that  contract  that  the 
food  and  drink  furnished  should  not 
be  harmful,  but  appropriate  for 
eating.    There  are  a^^-food- 
numerous  other  il-  -^m^mmtr  •< 
lustrations  in  the 
law  of  contracts,  of  an  implied  con- 
dition that  the  thing  sold  is  mer- 
chantable.   See  for  example  Mur- 
chle  T.  Cornell,  165  Mass.  60,  63, 14 
L.R.A.  492,  31  Am.  St  Rep.  626,  29 
N.  B.  207;  Leavitt  v.  Fiberloid  Co. 
196  Mass.  440,  461,  453,  16  L.R.A. 
(N.S.)  865,  82  N.  E.  682 ;  Interstate 
Grocer  Co.  v.  George  William  Bent- 
ley  Co.  214  Mass.  227,  231,  101  N. 
K.  147.    Food  for  immediate  use 
which  is  not  fit  to  p.*o*-»«aw 
eat  is  not  merchant-  wrwiimt 
able  as  food.  This 
rule  was  held  in  Farrell  v.  Manhat- 
tan Market  Co.  198  Mass.  271,  15 
L.R.A.(N.S,>  884,  126  Am.  St  Rep. 
436,  84  N.  E.  481,  15  Ann.  Cas. 
1076.  21  Am.  Neg.  Rep.  142,  to  be 
applicable  to  cases  where  a  pur- 
chaser buys  from  a  dealer  food  at 
retail,  for  immediate  use.  That 
rale  now  prevaUs  generally  !n  this 
country.     Flessher    v.  Carstens 
Packing  Co.  93  Wash.  48,  54,  160 
Pac.  14,  13  N.  C.  C.  A.  173;  Ziel- 
inski  V.  Potter,  195  Mich.  90,  L.R.A. 
1917D,  822,  161  N.  W.  851;  Catani 
V.  Swift  &  Co.  251  Pa.  62,  54,  L.R.A. 
1917B,  1272,  95  Atl.  931;  Ndson  v- 
Armour  ft  Go.  76  Ark.  352, 90  S.  W. 
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288,  6  Ann.  Gas.  237;  Askam  v. 
putt,  85  Conn,  448,  88  AtL  629; 
Race  T.  Krnm,  222  N.  Y.  410,  414, 
kR.A.1918F,  1172,  118  N.  E.  863; 
Osgood  V.  Lewis,  2  Harr.  &  G.  495, 
520,  18  Am.  Dec  317;  Dulaney  v. 
Jones,  100  Miss.  836-840,  57  So. 
225;  Parks  v.  C.  C.  Yost  Pie  Co.  93 
Kan.  334-337,  L.RJ^.1915C,  179, 144 
Ptc  202,  7  N.  C.  C.  A.  100.  See. 
however,  Grisger  v.  Coca  Cola  Bot- 
tling Co.  132  Tenn.  545-562,  L.ILA. 
19ieB.  877, 179  S.  W.  165,  Ann.  Caa. 
1917B,  672,  11  N.  C.  C.  A.  369;  and 
Green  v.  Ashland  Water  Co.  101  Wis. 
258,  263  to  265,  43  L.R.A.  117,  70 
Am.  St.  Rep.  911,  77  N.  W.  722,  6 
Am.  Neg.  Rep.  265. 

The  authorities  already  cited  A]V 
pear  to  show  that  by  the  common 
law  of  England  it  was  an  implied 
term  of  the  contract  that  the  guest 
should  be  furnished  wholesome  food 
by  the  proprietor  of  a  public  eating 
boose  to  which  he  resorted  for  re- 
freshment. 

The  historical  review,  the  prin- 
ciples discussed,  and  the  groui^  of 
decision  in  Frost  t.  Aylesbury 
Dah7  Co.  [1906]  1  K.  B.  608,  618. 
614.  74  L.  J.  K.  B.  N.  S.  386,  21 
Times  L.  R.  800,  58  Week.  Rep.  354, 
92  L.  T.  N.  S.  527  (although  that 
case  arose  under  the  Sales  of  Goods 
Act),  aiford  basis  for  the  conclusion 
tiiat  it  has  continued  to  be  the  law 
of  England  to  the  present.  At  all 
events  there  is  nothing  to  indicate 
that  this  common-law  rule  was 
changed  in  England  before  the  emi- 
gration of  our  ancestors  to  the  New 
World.  Hence  that  principle  was 
brought  over  with  them,  and  has 
become  a  part  of 
^rST  "■'^  heritage.  This 

is  so  whether  the 
origin  of  that  law  was  general  cus- 
tom or  statutory  enactment.  Crocker 
V.  Justices  of  Superior  Gt.  208  Mass. 
162. 166, 167,  94  N.  K.  369.  21  Ann. 
Gas.  1061.  There  is  no  adjudication 
or  dictum  of  this  court  (so  far  as  we 
are  aware)  which  indicates  that  the 
principle  has  not  heretofore  and 
does  not  now  prevail  here.  The  Im- 
plication in  Emerson  v.  Brigham.  10 
Mass.  197.  200.  201,  6  Am.  Dec  109. 
fsom  the  use  of  the  word  "victuals,'' 
6  A.L.IL— 70. 


which  commonly  refers  to  food 
ready  to  eat,  and  'Victualer,"  which 
usually  is  ttie  syno- 
nym of  pubii-  ^fJSsSSt— 
can,"  and  means 
one  who  serves  food  or  drink  pre- 
pared for  consumption  on  the  prem- 
ises (Tyson  v.  Smith,  9  Ad.  &  El. 
406,  428,  112  Eng.  Reprint,  1265» 
1  Nev.  &  P.  784,  6  L.  J.  K  B.  N.  S. 
189).  is  that  this  principle  was 
then  in  the  mind  of  the  court.  The 
question  has  not  been  raised  in 
any  of  our  recent  decisions  in  ac- 
tions against  those  who  serve  food 
for  immediate  consumption  on 
their  premises.  Bishop  v.  Weber, 
139  Mass.  411,  52  Am.  Rep.  715,  1 
N.  E.  154;  Crocker  v.  Baltimore 
Dairy  Lunch  Go.  214  Mass.  177, 100 
N.  E.  1078.  Ann.  Cas.  1914B,  884; 
Wilson  v.  J.  G.  &  B.  S.  Ferguson  Go. 
214  Mass.  265. 101  N.  E.  381 ;  G^- 
ing  V.  Berkson,  223  Mass.  257, 
L.R.A.1916D,  1006.  Ill  N.  E.  785. 
Some  of  these  rest  on  negligence, 
and  others  on  Farrell  v.  Manhattan 
Market  Co,  198  Mass.  271. 16  L.R.A. 
(N.S.)  884.  126  Am.  St.  Rep.  436, 
84  N.  £.  481, 15  Ann.  Cas.  1076,  21 
Am.  Neg.  Rep.  142.  The  exhaustive 
review  of  cases  in  the  Farrell  opin- 
ion demonstrated  that  it  was  the 
law,  both  of  England  and  of  this 
commonwealth,  that  in  the  absence 
of  statute  it  was  an  implied  term  of 
every  sale  of  provisioiis  by  a  dealer 
for  immediate  use,  where  the  selec- 
tion was  not  made  by  the  buyer, 
that  the  food  was  fit  for  consump- 
tion. The  principles  there  discussed 
aiid  the  result  there  reached  appear 
to  be  equally  applicable  to  the  case 
at  bar.  It  would  be  an  incongruity 
in  the  law  amounting  at  least  to  an 
inconsistency,  to  hold  with  reference 
to  many  keepers  of  restaurants  who 
conduct  the  business  both  of  supply- 
ing food  to  guests  and  of  putting  up 
lunches  to  be  carried  elsewhere,  and 
not  eaten  on  the  premises,  that,  in 
case  of  want  of  wholesomeness, 
there  is  liability  to  the  purchaser  of 
a  lunch  to  be  carried  away,  founded 
on  an  implied  condition  of  the  con- 
tract, but  tiiat  liability  to  the  guest 
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who  eats  a  lunch  at  a  table  on  the 
premises  rests  solely  on  negligence. 
Th^  guest  of  a  keeper  of  an  eating 
house  or  of  an  innkeeper  is  quite  as 
helpless  to  protect  himself  against 
deleterious  food  or  drink  as  is  the 
purchaser  of  a  fowl  from  a  provision 
dealer.  The  opportunity  for  the  inn- 
keeper or  restaurant  keeper  who 
prepares  and  serves  food  to  his 
guest,  to  discover  and  provide 
against  deleterious  food,  is  at  least 
as  ample  as  is  that  of  the  retail  deal- 
er in  foodstuffs.  The  evil  conse- 
quences in  the  one  case  are  of  the 
same  general  character  as  in  the 
other.  Both  concern  the  health  and 
physical  comfort  and  safety  of  hu- 
man beings.  On  principle  and  on 
authority  it  seems  to  us  that  the 
liability  of  the  proprietor  of  an  eat- 
ing house  to  his  guest  for  serving 
bad  food  rests  on  an 
implied  term  of  the 
contract,  and  does 
not  sound  exclusive- 
ly in  tort,  although  of  course  he  may 
be  held  for  negligence,  if  that  is 
proved.  Without  repeating  the  rea- 
soning of  Farrell  v.  Manhattan  Mar- 
ket Co.  supra,  we  are  of  the  opinion 
that,  on  sound  legal  principles,  it 
bears  with  equal  force  upon  the 
facts  here  presented.  Even  if  there 
were  no  common-law  authority 
(which  there  is,  as  already  pointed 
out),  it  would  not  be- practicable  to 
establish  a  distinction  upon  this 
point  which  could  be  supported  in 
reason,  between  the  liability  of  a 
retail  dealer  in  meat  for'  immediate 
consumption  and  of  a  victualer  who 
serves  food  to  guests  to  be  eaten 
forthwith  at  his  own  table.  Evei^ 
argument  which  supports  liability 
of  the  former  tends  to  sustain  lia- 
bility of  the  latter  with  at  least 
equS  cogency.  They  appear  to  us 
to  rest  upon  the  same  footing  in 
principle. 

The  tendency  of  recent  decisions 
has  been  to  extend  liability  of  the 
manufacturer  of  foods  to  persons  in- 
jured by  their  harmful  nature,  al- 
though they  purchase  from  a  dealer 
and  have  no  contractual  relation 
with  the  manufacturer.    Haley  v. 


Swift  &  Co.  152  Wis.  570, 140  N.  W. 
292 ;  Tomlinson  v.  Armour  &  Co.  75 
N.  J.  L.  748,  19  L.RJ^.(N.S.)  923, 
70  Atl.  314;  Watson  v.  Augusta 
Brewing  Co.  124  Ga.  121,  1  L.R.A. 
(N.a)  1178,  110  Am.  St  Rep.  157, 
52  S.  E.  152, 19  Am.  Neg.  Rep.  107; 
Berger  v.  Standard  Oil  Co.  126  Ky. 
155,  11  L.R.A.(N.S.)  238.  103  S.  W. 
245;  Parks  v.  C.  C.  Yost  Pie  Co.  93 
Kan.  334, 337,  L.R.A.1915C,  179, 144 
Pac.  202,  7  N.  C.  C.  A.  100;  Catani 
V.  Swift  &  Co.  251  Pa.  52,  56,  L.B.A. 
1917B,  1272,  95  Atl.  931 ;  Mazetti  v. 
Armoor  &  Co.  75  Wash.  622,  48 
L.R.A.  (N.S.)  213, 135  Pac  633,  Ann. 
Cas.  1915C,  140 ;  Jackson  Coca  Cola 
Bottling  Co.  V.  Chapman,  106  Miss. 
864,  64  So.  791.  See  Ketterer  v. 
Armour  &  Co.  L.R.A.1918D,  798, 160 
C.  C.  A.  Ill,  247  Fed.  921.  That 
tendency  points  m  the  direction  of 
strict^  liability  of  those  who  pro- 
vide food.  ■ 

The  conclusion  here  reached  is  in 
harmony  with  Bark  v.  Dixson,  115 
Minn.  172, 131 N.  Wj  1078,  Ann.  Cas. 
1912D,  775,  3  N.  C.  C.  A.  106;  Race 
V.  Krum,  222  N.  Y.  410,  L.R.A. 
1918F,  1172,  118  N.  E.  853,  and 
Doyle  V.  Fuerst  &  Eraem^,  129  Xa. 
838»  40  L:RjA.(N.S.)  480, 56  So.  906, 
Ann.  Cas.  1913B,  1110.  It  ought  to 
be  said,  however,  that  none  of  those 
decisions  dibcuss  the  principles  here 
relied'  on  as  the  basis  of  onr  judg- 
ment. The  results  reached  and  the 
grounds  of  decision  stated  in  those 
casbs  would  seem  to  require  the  oon- 
clusion  here  reached.  It  is  the  pre- 
cise point  decided  in  I^eahy  v.  Essex 
Co.  164  App.  Ettv.  903,  148  N.  Y. 
Supp.  1063. 

Apparently  the  larger  number  of 
decisions  by  courts  of  this  country 
hold  that  the  liability  of  the  inn 
holder  and  restaurant  keeper  for 
furnishing  deleterious  food  rests  up- 
on negligence.  The  earliest  adjudi- 
cation to  that  point  is  Sheffer  v.  Wil- 
loughby,  163  ni.  518,  34  L.R.A.  464, 
54  Am.  St.  Rep.  483,  45  N.  E.  253. 
The  opinion  in  that  case  is  brief, 
and  contains  no  reference  to  the 
fundamental  conceptions  of  liabfli^ 
by  dealers  in  food,  and  does  not  ad- 
vert to  the  responsibility  of  innkeep- 
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ers,  victualersr  and'  vintners  at  com- 
mon law.  That  case  was  referred 
to»  but  not  adopted,  in  Crocker  v. 
Baltimore  Dairy  Lunch  Co.  214 
Mass.  177, 179, 100  N.  E.  1078,  Ann. 
Gas.  1914B,  884.  It  has  been  fol- 
lowed in  Travis  v.  Louisville  &  N. 
R.  Co.  183  Ala.  416,  424,  62  So.  851 
Greenwood  CafS  y.  Liovinggood,  197 
Ala.  34,  72  So.  354;  MerrUl  v.  Hod- 
son,  88  Conn.  314,  321,  L.B.A.1916B, 
481,  91  Atl.  533,  Ann.  Cas.  1916D, 
917;  and  Valeri  v.  Pullman  Co.  (D. 
G.)  218  Fed.  619.  No  allusion  is 
made  in  any  of  these  decisions  to  the 
common-law  authorities  and  princi- 
ples to  which  reference  has  been 
made,  and  upon  which  this  Juds:- 
ment  in  part  rests.  We  feel  con- 
strained not  to  adopt  their  conclu- 
sions, 80  far  as  they  are  inconsist^t 
with  the  reasoning  of  this  opinion. 
Hie  decision  in  Bigdow  v.  Maine  C. 
R.  Co.  110  Me.  105,  43  L.B.A.(N,S.)' 
627. 85  Atl.  396,  goes  upon  a  diff  «- 
ent  ground,  and  that  here  discussed 
is  expressly  left  open  at  page  111. 

It  has  been  urged  that  public  pol- 
icy demands  that  the  standard  im<> 
posed  upon  a  restaunmJi  keeper; 
ought  to  be  that  of  reasonable  care,- 
and  nothing  more.  Earnest^  Atgu<- 
ment  is  made  to  the  ^ect  thdt  oth- 
erwise the  opportunity  for  ground- 
less litigation  will  b^  foM^ered. 
These  consid^tions, '  when  ^ven 
their  full  weight,  do  not  appear  to- 
us  to  overbalance  the  reasons  which 
have  been  stated. ' 

The  baked  beana  served  to  the 
plaintiff  with  the  stones  of  the  size 
KTideii«»-  ■  '  resembling 
•■■flitaer-  beans  might  have 
i»  been  found  to  be  not 
reasonably  fit  to  be  eaten.  A  fop> 
sign  substance  of  that  sort,  with  its 
possibilities  for  harm  to  teeth,  .may 
have  been  determined  by  the  jury 
not  proper  to  be  served  in  food. 

It  has  been  argued  that  it  should 
have  been  ruled  as  matter  of  law 
i^-fn-«t.  that  the  plaintiff 
«xcrci*e  dm      was  not  m  the  exer- 

and,  on  that  ground,  could'  not  pre-, 
vail.  Due  care  is  not  a  . term  of  the 
law  of  contract,  but  of  torts.  This 
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is  an  action  of  contract.  The  obli- 
gation resting  upon  the  defendant 
and  accruing  to  the  plaintiff  arose 
out  of  the  contract. 

The  defendant  has  urged  that,  if 
liability  be  treated  as  arising  either 
out  of  a  sale  or  a  breach  of  contract, 
the  plaintiff  fails  to  show  requisite 
examination  on  her  own  part,  and 
that  reasonable  inspection  would 
have  revealed  the  existing  defect  in 
the  food,  and  that  under  such  dr- 
cumstances,  as  matter  of  law,  there- 
can  be  no  recovery.  Whatever  may 
be  the  merit  of  these  contentions  un- 
der appropriate  conditions,  they  are 
not  pertinent  to  the  „  ,  , 
facts  disclosed  on 
this  record.  If  these  J^'"™***' 
contentions  in  favor 
of'  Va»  defendant  are  assumed  to  be 
sound,  and  if  further  it  be  assumed 
that  §  15  (3)  of  the  Sajtes  Act  is 
applicable,  to  the  effect  that  there  is 
"no  implied  warranty  as  regards  de- 
fects which  such  examination  odght 
to  have  revealed,"  nevertheless  it 
was  a  question  of  fact  wheth^  ra- 
tional investigation  was  made  by  the 
plaintiff  respecting  the  charactto  of  ■ 
the  food  set  before  her,  aiid  whether 
the  noxious  nature  -  of '  the  thing 
which  caused  the  h&rm  reasonably 
ought  to  have  hten  discovered. 

Our  conclusion  is  that,  whether  the 
transaction  established  on  the  evi- 
dence between  th^  plidntiff  and  the 
defendant  be  treated  as  a  sale  of 
food,  or  as  a  oozb-  >  - 
tract  for  entertain- 
ment,    where  the, 
defendant  simply  "utters  his  provi- 
sions" (to  use  the  neat  phrase  of 
Parker  v.  Flint,  1?  Mod.  254, 88  Eng. 
Repr^lt,  1303,  employed  more  than 
two  centuries  ago)  for  the  benefit 
of  the  plaintiff,  there  was  a  case  to 
be  submitted  to  the  jury. 

In  accordance  with  the  terms  of 
the  report,  and  with  leave  reserved 
with  the  consent  of  the  jury,  pur- 
suant to  Stat.  1915,  chap.  185,  §  1, 
amending  Rev.  Laws,  chap.  173,  § 
120,  verdict  is  to  be  entered  for  the 
plaintiff  for  $150. 

Crosby,  J.,  dissenting: 

I  cannot  agree  with  the  dedsion 
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of  the  majority  in  this  case;  and  be- 
cause I  believe  it  to  be  wrong  in 
principle,  and  contrary  to  the  great 
weight  of  authority,  I  feel  con- 
strained to  express  my  dissent. 

The  decision  in  effect  is  that  an 
innkeeper,  or  the  keeper  of  a  restau- 
rant who  serves  food  to  a  guest,  is 
liable  as  an  insurer  of  the  safety  of 
the  person  of  his  guest  against  in- 
jury, although  he  may  be  wholly 
free  from  any  negligence  in  provid- 
ing and  serving  such  food. 

The  plaintiff  testified  that  she  en- 
tered the  defendants  restaurant  and 
there  ordered  of  a  waitress  "New 
York  baked  beans  and  corned  beef/' 
which  were  served  to  her.  She  fur- 
ther testified :  "I  started  to  eat  the 
food,  and  there  were  two  or  three 
dark  pieces,  which  I  thought  were 
hard  beans,  that  is,  baked  more  than 
the  others,  and  I  put  two  into  my 
mouth  and  bit  down  hard  on  them, 
and  ...  I  was  hurt.  .  .  . 
I  took  those  things  out  of  my  mouth 
and  found  they  were  stones." 

There  was  no  evidence  of  an  ex- 
press warranty  or  that  the  defend- 
ant knew  of  the  presence  of  the 
stones  in  the  food,  and  unless  the 
plaintiff  can  recover  upon  an  im- 
pU«i  warranty  that  the  food  served 
to  her  was  wholesome  and  fit  for  con- 
sumption, the  defendant  is  not  lia- 
ble. 

The  question  then  presented  is 
whether  the  keeper  of  a  restau- 
rant is  an  insurer  of  the  quality  of 
iAie  food  which  he  serves,  or  wheth- 
er he  is  liable  only  for  failure  to  ex- 
ercise reasonable  care  in  providing 
and  serving  food  so  furnished.  Be- 
fore the  decision  in  this  case,  the 
question  does  not  appear  to  have 
been  decided  in  this  commonwealth. 
The  Sales  Act,  Stat  1908,  chap.  237, 
§  15  (which  is  declaratory  of  ttie 
common  law  so  far  as  pertinent  to 
this  case),  cannot,  in  my  opinion,  be 
held  to  apply  to  a  case  where  food 
is  furnished  by  a  keeper  of  a  restau- 
rant to  a  customer,  or  by  an  inn- 
keeper to  his  guest,  because  food  so 
served  does  not  constitute  a  sale 
thereof;  while  the  customer  may 
consume  so  much  as  he  desires.  -  He 


has  no  right  to  carry  away  any  por- 
tion thereof  which  he  orders  but 
does  not  eat,  nor  does  the  title  to 
such  food  pass  to  him  so  that  he  can 
sell  or  give  it  to  another.  The 
charge  made  for  the  food  is  not  lim- 
ited to  the  food  consumed,  but  in- 
cludes the  furnishing  of  a  place 
where  it  may  be  eaten  and  the  serv- 
ice rendered  in  connection  there- 
with. Beale,  Innkeepers,  §  169 ; 
Parker  v.  Flint,  12  Mod.  264, 88  Eng. 
Reprint,  1303 ;  Merrill  v.  Hodson,  88 
Conn.  314,  L.R.A.1915B,  481, 91  Atl. 
633,  Ann.  Cas.  1916D,  917;  Valeri  t. 
PuUman  Co.  (D.  C.)  218  Fed.  619. 

Nor  is  the  defendant  a  "dealer*^ 
within  the  meaning  of  the  Sales 
Act,  or  independently  of  it.  A  deal- 
er is  defined  as  a  trader,  especially 
a  person  who  makes  a  business  of 
buying  and  selling  goods.  In  Saun- 
derson  v.  Rowles,  4  Burr.  2064, 2068, 
98  Eng.  Reprint,  77,  it  was  said  of  a 
vititualer:  "He  makes  no  particulur 
contract,  like  a  trader.  He  cannot 
be  said  to  get  his  living  by  buying 
and  selling  as  a  trader  does.  He 
buys,  only  to  spend  in  his  house,  and 
when  he  utt^s  it  again,  it  is  attend- 
ed with  many  circumstances  addi- 
tional tq  the  mere  selling  price." 

In  the  case  of  Farrell  v.  Manhat- 
tan Market  Co.  198  Mass.  271,  16 
L.R.A.(N.S.)  884,  126  Am.  St  Rep. 
436, 84  N.  R  481, 15  Ann.  Cas.  1076^ 
21  Am.  Neg.  Rep.  142,  this  court,, 
after  tracing  the  history  of  the  law 
in  England  upon  this  question  and 
referring  to  many  cases,  said  (198 
Mass.  at  page  280)  :  "The  rule  now 
established  in  England  is  that,  in  the 
sale  of  an  article  of  food  by  one  not 
a  dealer,  there  is  no  implied  condi- 
tion or  warranty  that  it  is  fit  to  be 
eaten.  .  .  .  Since  the  Sale  of 
Goods  Act,  if  the  sale  is  made  by  one 
not  a  dealer,  there  is  no  liability,  by 
force  of  §  14."  Stat  66  &  67  Vict, 
chap.  71,  §  14. 

Section  15  of  the  Massachusetts 
act  is  similar  to  §  14  of  the  English 
act  above  referred  to.  And  in  Gi- 
roux  V.  Stedman,  145  Mass.  439,  1 
Am.  St.  Rep.  472,  14  N.  E.  638,  it 
was  held  that  the  defendants,  who 
were  farmers,  and  killed  and  sold 
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produce  of  their    of  their  safety;  so  to  extend  the  rule 
as  to  innkeepers  and  keepers  of  res- 


two  hogs,  the 

farms,  •*were  not  common  dealers 
in  *proTisions  or  market  men/'  and 
that  there  was  not  an  implied  war- 
ranty that  the  hogs  were  fit  for  food, 
even  if  sold  with  knowledge  that 
they  were  to  be  used  for  that  pur- 
pose. Howard  t.  Emerson,  110 
Mass.  820, 14  Am.  Rep.  608. 

It  was  said  in  Gearing  v.  Berkson, 
223  Mass.  257,  L.R.A.1916D,  1006, 
111  N.  E.  785,  on  the  authority  of 
Farrell  t.  Manhattan  Market  Co.  su- 
pra, that  "even  before  the  enact- 
ment of  this  statute,  it  was  recog- 
nized as  the  law  in. this  common- 
wealth that  where  the  buyer  at  a 
shop  relies  on  the  skill  and  judg- 
ment of  the  dealer  in  selecting  food, 
and  it  is  made  known  to  the  dealer 
that  his  knowledge  and  skill  are  re- 
lied on  to  supply  wholesome  food,  he 
is  liable  if  it  is  not  fit  to  be  eaten; 
while,  in  case  the  buyer  himself  se- 
lects provisions,  the  dealer's  implied 
warranty  does  not  go  beyond  the  im- 
t^ied  assertion  that  he  believes  the 
food  to  be  sound." 

It  cannot  be  questioned  that  this 
doctrine  is  sound  as  applied  to  a 
dealer;  but  I  believe  it  bias  no  appli- 
cation to  the  serving  of  food  by  an 
innkeeper  or  the  keeper  of  a  restau- 
rant, biecause  the  food  so  furnished 
is  not  a  sale,  and  becaose  the  person 
who  so  furnishes  the  food  is  not  a 
dealer.  The  question  is  whether  one 
who  furnishes  food  to  be  consumed 
on  the  premises  is  an  insurer  that 
it  is  sound  and  wholesome  and  free 
from  deleterious  substances.  That 
a  right  of  action,  based  upon  negli- 
gence, to  recover  for  the  harmful 
consequences  resulting  from  a  sale 
of  unwholesome  food^  will  lie,  is  well 
established.  Crocker  v.  Baltimore 
Dairy  Lunch  Co.  214  Mass.  177, 100 
N.  E.  1078,  Ann.  Cas.  1914B.  884, 
and  cases  cited. 

While  innkeepers,  common  car- 
riers, and  others  are  held  absolutely 
liable  under  certain  circumstances, 
so  far  as  I  am  aware  an  innkeeper 
never  has  been  held  to  be  an  insurer 
of  ttie  quality  of  the  food  served  to 
his  guests,  nor  is  a  common  carrier 
of  passengers  liable  as  an  insurer 


taurants,  I  believe  to  be  contrary  to 
the  common  law,  and  against  the 
weight  of  authority  in  England  and 
in  this  country.  Parker  v.  Flint,  12 
Mod.  254,  88  Eng.  Reprint,  1308; 
Crisp  V.  Pratt,  Cro.  Car.  549, 79  Eng. 
Reprint,  1072;  Bigelow  v.  Maine  C. 
R.  Co.  110  Me.  106,  48  L.R.A.(N.S.) 
627,  85  Atl.  396;  Merrill  v.  Hodson, 
88  Conn.  314,  L.R.A.1915B,  481,  91 
Atl.  633,  Ann.  Cas.  1916D,  917; 
Sheffer  v.  WiUoughby,  163  lU.  618, 
34  L.R.A.  464,  54  Am.  St.  Rep.  483. 
45  N.  E.  263;  Travis  v.  Louisville  & 
N.  R.  Co.  188  Ala.  416,  62  So.  861; 
Clancy  v.  Barker,  69  L.RA.  668,  61 
C.  C.  A.  469,  131  Fed.  161,  16  Am. 
Neg.  Rep.  664 ;  Valeri  v.  Pullman  Co. 
(D.  C.)  218  Fed.  619,  22  Cyc.  1081; 
16  Am.  &  Eng.  Enc  Law,  2d  ed.  647 ; 
Beale,  Innkeepers,  §  169;  Burdick, 
Sales,  2d  ed.  113. 

In  Beale  on  Innkeepers,  §  169,  the 
tide  is  stated  that  "he  [an  innkeep- 
er] is  not  an  insurer  of  the  quali^ 
of  his  food,  but  he  would  be  liable 
for  knowingly  or  negligently  fur- 
nishing bad  and  deleterious  food. 
An  iimkeeper  does  not  lease  his 
rooms,  so  he  does  not  sell  the  food 
he  supplies  to  the  guest.  It  is  his 
duty  to  supply  such  food  aa  the 
guest  needs,  and  the  corresponding 
right  of  the  guest  is  to  consume  the 
food  he  needs,  and  to  take  no  more. 
Having  finished  his  meal,  he  has  no 
right  to  take  food  from  the  table, 
even  the  uneaten  portion  of  the  food 
supplied  to  him;  nor  can  he  daim  a 
certein  portion  of  food  as  his  own, 
to  be  handed  over  to  another  in  case 
he  chooses  not  to  consume  it  him- 
self. The  title  to  food  never  passes 
as  a  r^ult  of  an  ordinary  transac- 
tion of  supplying  food  to  a  guest." 
MoriU  V.  Hodson,  88  Conn.  814, 
L:RJ^.1915B,  481,  91  Atl.  688,  Ann. 
Cas.  1916D.  917. 

It  seems  to  me  that  neither  under 
the  Sales  Act  nor  at  common  law 
can  the  serving  of  food  by  an  inn- 
keeper, or  the  keeper  of  a  restau- 
rant, be  deemed  to  be  a  sale  of  goods. 
The  act  (§  1)  defines  a  sale  of  goods 
to  be  "an  agreement  whereby  the 
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seU^  transfers  the  property  in 
goods  to  the  buyer  for  a  considera- 
tion called  the  price/'  For  the  rea- 
sons stated,  such  a  transaction  can- 
not be  held  to  be  a  "sale."  Nor  does 
the  food  so  supplied  seem  to  me  to 
be  "goods,"  as  that  word  is  defined 
in  §76  of  the  act,  namely:  "'Goods' 
include  all  chattels  personal  other 
than  thingfs  in  action  and  money. 
The  term  includes  emblements,  in- 
dustrial arrowing  crops,  and  things 
attached  to  or  forming  part  of  the 
land  which  are  agreed  to  be  severed 
before  sale  or  under  the  contract  of 
sale." 

The  transaction  involved  in  serv- 
ing a  guest  with  food  for  his  con- 
sumption in  a  restaurant  is  not,  in 
my  opinion,  an  agreement  for  the 
transfer  of  the  general  property  of 
the  food  so  furnished  and  appropri- 
ated by  the  guest  for  the  satisfac- 
tion of  his  appetite,  involving  as  it 
does  the  personal  service  rendered 
in  supplying  the  food  and  furnishing 
a  place,  with  the  things  necessary, 
to  consume  it.  If  the  furnishing  of 
food  by  an  innkeeper  or  restaurateur 
is  considered  as  a  sale,  as  previously 
pointed  out,  even  in  the  case  of  sales 
of  food  by  one  not  a  dealer,  there  is 
no  implied  condition  or  warranty 
that  it  is  fit  to  be  eaten,  and  this  was 
true  before  as  well  as  since  the 
Sales  Act,  §  16.  Farrell  v.  Manhat- 
tan Market  Co.  and  Giroux  v.  Sted- 
man,  supra;  Jones  v.  Just  (1868) 
L.  R.  3  Q.  B.  197,  37  L.  J.  Q.  B.  N. 
S.  89,  18  L.  T.  N.  S.  208,  16  Week. 
Rep.  643,  23  Eng.  Rul.  Gas.  466; 
Emmerton  v.  Mathews,  7  Hurlst.  & 
N.  586, 168  Eng.  Reprint,  604,  31  L. 
J.  Exch.  N.  a  139,  8  Jur.  N.  S.  61. 
6  L.  T.  N.  S.  681,  10  Week.  Rep. 
346.  The  law  relating  to  the  sale  of 
provisions  is  the  same  as  in  case  of 
the  sale  of  other  chattels.  Bigge  v. 
Parkinson,  7  Hurlst.  &  N.  -965,  1B8 
Eng.  Reprint,  758,  81  L.  J.  Exch.  N. 
S.  301,  8  Jur.  N.  S.  1014,  7  L.  T.  K. 
S.  92, 10  Week.  Rep.  349. 

The  case  of  Sheffer  v.  Willoughby, 
163  III.  518,  34  L.R.A.  464,  54  Am. 
St.  Rep.  483,  45  N.  E.  253,  decides 
the  precise  question  involved  in  the 
present  case.    The  plaintiff  was 


made  ill  by  eating  oysters  served  in 
the  defextdant'B  restaurant  The 
court  held  that  the  defendant  was 
not  an  insurer  of  the  soundneBs  of 
its  food  and  could  not  be  charged 
with  liability  upon  an  implied  war- 
ranty, but  could  be  held  liable  only 
for  negligence,— citing  the  earlier 
case  of  Wiedeman  v.  Keller,  68  LI. 
App.  382. 

In  Travis  v.  Louisville  &  N.  R.  Co. 
183  Ala.  415,  62  So.  851,  the  plain- 
tiff was  made  ill  by  eating  unwhole- 
some food  furnished  by  the  defend- 
ant in  one  of  its  dining  cars.  It  was 
held  that  there  is  no  warranty  of  the 
fitness  of  food  served  by  a  restau- 
rant keeper,  provided  it  belongs  to 
that  class  of  food  which  is  generally 
fit  for  human  consumption,  and  that 
the  defendant  was  only  liable  for 
failure  to  exercise  reasonable  care  in 
the  selection  and  proration  of  the 
food. 

The  same  court,  in  Greenwood 
G3.U  V.  Lovinggood,  197  Ala.  34,  72 
So.  354,  held  that  the  keeper  of  a 
hotel,  dining  car,  caf6,  or  other  pub- 
lic eating  place  engaged  in  serving 
food  to  customers,  is  bound  to  use 
due  care  in  furnishing  «uch  f ood« — 
citing  Travis  v.  Louisville  &  N.  R. 
Co.  supra. 

The  precise  question  involved  in 
the  present  case  was  considered  in 
the  recent  case  of  Merrill  v.  Hodson, 
88  Conn.  314.  L.R.A.1915B,  481,  91 
AtL  638,  Ann.  Cas.  1916D,  917,  su- 
pra. The  plaintiff  was  made  sick  by 
eating  caaioed  sweetbreads,  alleged 
to  have  been  unwholesome,  which 
were  served  to  her  by  the  defend- 
ants in  their  restaurant.  It  was 
held  that  the  furnishing  of  food  and 
drink  ,  by  a  restaurant  keeper  to  a 
customer  for  hnmediate  consump- 
tion upon  tb!e  premises  is  not  a  sale 
of  the  food,  either  under  the  Sales 
Act  of  that  state.  Pub.  Acts  1907, 
chap.  212  (which  is  substantially  the 
same  as  our  act),  or  at  common  law, 
and  that  therefore,  under  §  15  of  the 
act,  there  was  not  an  implied  war> 
ranty  of  quality  or  soundness  of  the 
food  furnished.  The  court  intimated 
that  an  action  for  negligence  is  the 
only  remedy  for  the  consequences  of 
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unwholesome  food  supplied    fort,  and  entertainment  of  his  visit- 


eating 

by  the  keeper  of  a  restaurant  or  inn 
in  the  usual  course  of  his  business. 

la  Bigelow  v.  Maine  C.  R.  Co.  110 
He.  106,  43  LJt.A.(N.&)  627,  85 
Atl.  896,  the  plaintiff  alleged  that 
she  suffered  injury  to  her  health  by 
eating  unwholesome  canned  aspara- 
gus, served  to  her  by  the  defendant 
in  its  dining  car.  She  claimed  that 
the  defendant  was  an  insurer  of  the 
quality  of  the  food  which  it  served. 
The  court  held  that  the  defendant 
was  not  liable  in  the  absence  of  an 
express  warranty. 

The  case  of  Valeri  v.  Pullman  Co. 
supra,  was  an  action  brought  to  re- 
cover for  personal  injuries  sustained 
by  reason  of  eating  unwholesome 
food  in  a  dining  car  of  the  defend- 
ant. The  court  in  that  case  said 
(218  Fed.  at  page  524) :  "In  my 
opinion  there  is  no  well-considered 
authority  and  no  public  policy  which 
afiford  any  justification  for  imposing 
upon  the  defendant  the  absolute  lia- 
bility of  an  insurer  of  its  food,  and 
I  deem  that  the  only  obligation  of 
the  defendant,  or  any  keeper  of  a 
restaurant  or  inn,  is  to  exercise  the 
reasonable  care  of  a  prudent  man  in 
furnishing  and  serving  food."  "It 
seems  to  me  idle,  in  determining  this 
question,  to  sedc  analogies  d^ved 
inm  implied  warranties  in  the  sales 
of  goods.  In  the  first  place,  one  is 
met  at  the  outset  by  the  legal  theory 
which  has  long  prevailed,  that  food 
furnished  by  a  victualer  is  not  a 
sale." 

In  discussing  this  question,  it  was 
said  by  the  court  in  Clancy  v.  Bark- 
er, 69  IaR.A,  653,  66  C.  C.  A.  469, 
181  Fed.  163, 16  Am.  Neg.  Rep.  664, 
that  "the  general  rule  of  law  govern- 
ing the  liability  of  innkeepers  *hen 
these  defendants  made  their  agree- 
ment with  the  plaintiff,  the  rule 
which  had  received  the  approval  of 
every  court  which  had  ever  dedded 
the  question,  so  far  as  we  have  been 
able  to  discover,  was  that  an  inn- 
keeper was  not  an  insurer  of  the 
safety  of  the  person  of  his  guest 
against  injury,  but  that  his  obliga^ 
tion  was  limited  to  the  exercise  of 
reasonable  care  for  the  st^ety,  com- 


or." 

The  contention  that  an  innkeeper 

or  victualer  at  conomon  law  implied- 
ly warrants  the  wholesomeneas  of 
food  furnished  cannot,  in  my  opin- 
ion, be  sustained.  An  examination 
of  the  older  English  cases  upon  this 
subject  will  show,  I  think,  that 
where  a  liability  has  been  held  to 
exist,  it  rests  upon  the  ground  eith- 
er that  the  person  funiishing  the 
food  or  drink  knew  that  it  was  un- 
wholesome, or  because  it  was  fur- 
nished in  violation  of  an  ancient 
statute  which  imposed  a  penalty  for 
furnishing  such  food  or  drink,  and 
therefore  was  "against  the  common- 
wealth." 

In  the  leading  case  of  Bumby  v. 
BoUett,  16  Mees.  &  W.  644, 153  Eng. 

Reprint,  1348,  17  L.  J.  Exch.  N.  S. 
190,  11  Jur.  827,  where  all  the  older 
authorities  are  collected,  it  was  held 
that  where  a  farmer  bought  in  the 
public  market  the  carcass  of  a  pig 
for  consumption  as  food,  and  after- 
wards sold  it  to  another  without 
warranly,  although  it  was  unfit  for 
human  consumption,  no  warranty  of 
Soundness  was  implied  by  law  be- 
tween the  last  seller  and  the  pur- 
chaser. 

lAr.  Benjamin,  in  his  book  on 
Sides,  4th  ed.  at  page  671,  after  re- 
ferring to  this  case,  states  that  "the 
notion  of  an  implied  warranty  in 
such  cases  appears  to  be  an  unten- 
able inference  from  the  old  statutes 
which  make  the  sale  of  unsound  food 
punishaUe.  .  .  .  It  is  submitted 
that  it  results  clearly  from  these  au- 
thorities that  the  responsibility  of  a 
victualer  I  .  -  .  for  selling  un- 
wholesome food  does  not  arise  out  of 
any  contract  or  implied  warranty, 
but  is  a  respmudbility,  imposed  by 
statute,  that  they  shall  make  good 
any  damage  earned  by  their  s^'  of 
unwholesome  food." 

The  statute  referred  to  in  Bumby 
V.  BoUeitt,  supra,  was  swept  away  ^ 
Stat.  7  &  8  Vict.  chap.  24. 

In  Roswel  v..  Vaughn,  Cro.  Jac 
196,  79  Eng.  Reprint,  171,  cited  in 
the  opinion  in  the  present  case,  tt 
was  said  that  "if  a  man  sells  Actuals 
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which  is  corrupt,  without  warranty, 
an  action  lies,  because  it  is  against 
the  commonwealth,"  the  ground  of 
the  decision  obviously  being  that  the 
liability  rests  upon  the  violation  of 
the  statute  in  making  such  a  sale 
punishable  as  a  criminal  oifense. 
The  action  was  on  the  case  in  the 
nature  of  deceit,  in  which  it  was  al- 
leged that  the  defendant  falsely  rep- 
resented that  he  was  the  incum- 
bent of  a  vicarage  and  had  a  right 
to  the  tithes,  and  which  he  under- 
took to  sell  to  the  plaintiff,  but  with- 
out express  warranty.  It  was  held 
that  the  action  would  not  lie. 

It  is  stated  by  Blackstone  (vol.  1, 
p.  480),  "So,  likewise,  if  the  drawer 
at  a  tavern  sells  a  man  bad  wine, 
whereby  his  health  is  injured,  he 
may  bring  action  against  the  mas- 
ter," and  cites  1  Rolle,  Abr.  95, 
which  refers  to  a  statement  in  the 
Year  Book,  9  Hen.  VI.  p.  53:  "If  a 
tavemer  sells  wine,  knowing  it  to  be 
corrupt,  to  another  as  sound,  good, 
and  not  corrupt,  without  any  ex- 
press warranty,  still  an  action  of  de- 
ceit lies  against  him,  for  there  is  a  _ 
warranty  in  law." 

There  would  seem  to  be  no  doubt 
as  to  the  correctness  of  the  rule 
stated,  as  it  expressly  appears  in  the 
case  cited  that  the  innkeeper  knew 
the  wine  was  unwholesome. 

In  referring  to  these  old  English 
cases,  it  is  stated  in  Williston  on 
Sales,  §§  241,  242:  "There  is  con- 
siderable talk  in  the  early  law  in  re- 
gard to  a  special  obligation  of  war- 
ranty in  the  sale  of  provisions,  more 
extensive  than  that  arising  in  the 
sale  of  other  articles.  The  old  au- 
thorities seem  to  have  been  rested, 
in  part  at  least,  upon  the  language 
of  an  old  statute.  But  whatever  the 
basis  of  the  doctrine,  it  was  laid 
down  broadly  by  Blackstone,  that  'in 
contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome, 
and  if  they  be  not,  the  same  remedy 
(damages  for  deceit)  may  be  had.' 
This  statement  is  frequently  repeat- 
ed and  relied  on  as  a  ground  for  de- 
cision. ...  It  is  doubtful,  how- 
ever, if  it  would  now  generally  be 
held  that  there  was  such  a  warranty 


unless  the  seller  was  a  dealer."  Bur- 
dick,  Sales,  2d  ed.  p.  113. 

Whatever  may  have  been  the  rea^ 
son  for  the  decisions  in  the  English 
cases  above  referred  to,  and  many 
others  cited  in  the  opinion  in  the 
present  case,  it  seems  to  me  that 
there  is  no  analogy  to  be  drawn 
from  them  in  favor  of  the  conten- 
tion that  there  is  an  implied  war- 
ranty of  fitness  in  the  furnishing  of 
food  by  an  innkeeper  or  victuaier, 
because  such  a  transaction  is  in  no 
sense  a  sale,  as  established  by  deci- 
sions rendered  by  the  English  courts 
more  than  two  centuries  ago,  the 
soundness  of  which  has  never  beea 
questioned  in  subsequent  English 
cases.  Crisp  v.  Pratt,  Cro.  Car.  649, 
79  Eng.  Beprint,  1072 ;  Saunderson 
v.  Bowles,  4  Burr.  2064,  2068,  98 
Eng.  Reprint,  77 ;  Parker  v.  Flint, 
12  Mod.  254,  88  Eng.  Reprint,  130S. 

Without  referring  in  detail  to  the 
decisions  cited  in  the  opinion  of  the 
majority  of  the  court,  it  seems  to  me 
they  all  are  distinguishable  from  the 
case  at  bar,  either  because  the 
..ground  of  liability  in  iHae  cases  cited 
~  is  based  upon  negligence,  or  because 
the  actio;is  were  brought  against 
p^ons  who  were  dealers. 

The  case  of  Com.  v.- Worcester, 
126  Mass.  256,  which  held  that  the 
defendant  might  be  convicted  of 
keeping  and  maintaining  a  tenement 
used  for  the  illegal  sale  and  keepinsr 
of  intoxicating  liquor,  under  C^neral 
Statutes,  chap.  87,  §  6,  if  he  fur- 
nished such  liquor  with  meals  si4>- 
plied  to  customers,  does  not  seem  to 
me  conclusive  upon  the  question 
whether  an  innkeeper,  or  keeper  of 
a  restaurant,  who  makes  a  sale  of 
food  or  drink  to  guests,  is  liable  in  an 
action  of  contract  upon  an  implied 
warranty.  Apparently  the  only 
question  in  that  case  was  whether 
the  furnishing  of  the  liquor  for  a 
price  which  included  the  price  of  the 
meal  could  in  any  event  be  regarded 
as  a  sale  within  the  meaning  of  the 
statute.  The  question  whether  the 
fumishmg  of  food  or  drink  by  an 
innkeeper  or  victuaier  to  a  guest,  in 
good  faith,  did  or  did  not  constitute 
a  sale  wit|>  an  implied  warranty  that 
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it  was  wholesome  and  fit  for  food 
for  human  consumption,  was  not 
raised  or  considered  in  the  brief 
opinion. 

The  case  of  Com.  v.  Warren,.  160 
Mass.  633,  36  N.  £.  308,  was  a  con^ 
plaint  against  the  defendant  for  a 
sale  of  milk  not  of  the  standard 
quality,  under  Stat.  1886,  chap.  318, 
§  2.  The  milk  was  sold  in  connection 
with  food  furnished  as  a  part  of  a 
meal,  and  the  price  paid  included 
both.  The  question  whether  the 
transaction  amounted  to  a  sale  would 
seem  to  have  been  wholly  immate- 
rial to  the  decision,  as  the  statute ' 
(5  2)  in  part  provided  that  the  sale, 
exchange,  delivery,  or  having  cus- 
tody or  possession  with  intent  to  sell 
or  exchange,  of  milk  not  of  standard 
quality,  is  a  criminal  offense.  Ac- 
cordingly a  delivery  of  iauch  milk 
would  be  a  violation  of  the  statute 
even  if  there  were  no  sale.  The 
question  whether  the  transaction 
was  a  sale  by  an  innkeeper  or  vic- 
tualer  which  made  him  liable  upon 
an  implied  warranty  was  not  con- 
sidered or  decided,  so  far  as  appears 
by  the  record. 

I  do  not  think  that  the  case  of 
Com.  V.  Worcester,  supra,  and  the 
case  of  Com.  v.  Warren,  supra,  in- 
volving, as  they  do,  violations  of 
criminal  statutes,  should  be  regard- 
ed as  decisive  in  cases  involving  civil 
liability  arising  from  contract, 
which  it  is  plain  the  court  never  in- 
tended to  pass  upon.  Manifestly, 
^  court  never  attended  by  the 
judgment  in  those  cases,  to  decide 
that  the  furnishing  of  food  to  a 
guest  created  a  contract  of  sale 
which  carried  with  it  an  implied 
warranty  that  the  food  furnished 
was  sound.  There  seems  to  me  to  be 
no  oontrolling  reason  for  holding 
tJiat  we  are  bound  by  these  cases,  or 
l^t  they  are  not  clearly  distinguish- 
able from  the  case  at  bar. 

The  only  cases  in  this  country  or 
in  England  which,  so  far  as  I  am 
aware,  decide  the  precise  point  in  the 
present  case  and  hold  that  there  is 
an  implied  warranty  in  the  furnish- 
hig  of  food,  are  Leahy  v.  Essex  Co. 
164  App.  IHv.  903,  148  N.  Y.  Supp. 


1063,  and  Rinaldi  v.  Mohican  Co.  171 
App.  Div.  814,  157  N.  Y.  Supp.  561. 
The  former  was  decided  by  the  ap- 
pellate division  of  the  supreme  court 
of  New  York  on  the  authority  of 
Race  T.  Krum,  162  App.  Div.  911, 
146  N.  Y.  Snpp.  197.  The  latter 
has  recently  been  decided  by  the 
New  York  court  of  appeals,  ^2  N. 
Y.  410,  L.R.A.1918F,  1172, 118  N.  E. 
853.  That  decision  holds  that  as  the 
defendant,  a  druggist,  manufactured 
the  ice  cream  which  he  sold  to  the 
plaintiff,  and  which  made  him  ill,  the 
d^endant  could  be  found  liable.  It 
is  to  be  observed  that  the  court  care- 
fully refrained  from  deciding  the 
question  which  has  arisen  in  the 
case  at  bar,  when  it  was  said  (222 
N.  Y.  at  page  413) :  "In  this  con- 
nection, however,  it  must  be  borne  in 
mind  that  we  are  not  dealing  with 
the  liability  of  hotel  proprietors,  res- 
taurant keepers,  dining  car  mana- 
gers, or  people  engaged  in  business 
of  that  kind,  hut  are  considering 
solely  the  liability  of  a  dealer  who 
makes  or  prepares  the  article  that 
he  is  selling." 

This  statement  of  the  liability  of 
a  manufacturer  is  in  accord  with  the 
rule  stated  in  Jones  v.  Just  (1868) 
L.  R.  3  Q.  B.  197,  37  L.  J.  Q.  B.  N. 
S.  89,  18  L.  T.  N.  S.  208.  16  Week. 
Rep,  643,  23  Eng.  Rul.  Cas.  466; 
Leavitt  v.  Fiberloid  Co.  196  Mass. 
440.  15  L.R.A.(N.S.)  855,  82  N.  E. 
682;  and  Haley  v.  Swift  &  Co.  162 
Wis.  670,  140  N.  W.  292.  It  is  ap- 
parent that  the  two  cases  above  re- 
ferred to.  decided  by  the  appellate 
division  of  the  supreme  court  of  New 
York,  are  not  of  controlling  import- 
ance. 

While  the  case  of  Farrell  v.  Man- 
hattan Market  Co.  supra,  is  cited 
and  relied  on  by  the  plidntiff  in  sup- 
port of  her  contention,  it  seems  to 
me  to  mark  clearly  the  distinction 
between  a  sale  of  provisions  by  a 
dealer,  and  the  furnishing  of  cooked 
food  by  an  innkeeper  or  restaurateur 
for  immediate  consumption  upon  the 
premises.  It  is  evident  that  this 
court  did  not  in  that  case  decide  that 
such  persons  were  "dealers,"  when 
it  is  stated  on  page  286  of  198  Mass. 
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15  L.R.A.(N.S.)  884,  126  Am.  St. 
Rep.  436,  84  N.  E.  487, 15  Ann.  Cas. 
1076,21  Am.  Neg.  Rep.  142:  "What- 
ever may  be  the  rule  in  respect  to 
caterers  in  serving  meals,  there  is 
no  case  in  which  it  has  been  held 
that,  in  the  sale  of  provisions  by  a 
dealer,  the  test  of  his  liability  is  neg- 
ligence." Merrill  v.  Hodson,  88 
Conn.  314, 321,  L.R.A.1915B,  481-.  91 
Atl.  533,  Ann.  Cas.  1916D,  917. 

In  referrhig  to  the  case  of  Bishop 
V.  Weber,  139  Mass.  411,  52  Am.  Rep. 
715,  1  N.  E.  154,  it  is  stated  in  the 
opinion  in  the  Farrell  Case  (198 
Mass.  at  page  286) :  "All  that  was 
decided  in  that  case  was  that  the 
declaration  was  good.  Whether  neg- 
ligence is  the  ground  for  holding  a 
caterer  or  innkeeper  liable  for  serv- 
ing poisonous  food  was  not  dis- 
cussed." 

In  the  Farrell  Case,  198  Mass.  280, 
it  is  also  stated  that  "the  rule  now 
established  in  England  is  that,  in  the 
sale  of  an  article  of  food  by  one  not 
a  dealer,  there  is  no  implied  condi- 
tion or  warranty  that  It  is  fit  to  be 
eaten.  .  .  .  Since  the  Sale  of 
Goods  Act,  if  the  sale  is  made  by 
one  not  a  dealer,  there  is  no  liabil- 
ity, by  force  of  §  14." 

And  in  referring  to  the  law  of  this 
commonwealth,  it  is  stated  (198 
Mass.  283)  that  "there  is  no  implied 
term  or  condition  that  articles  of 
food  sold  by  one  not  a  dealer  are  fit 
to  be  eaten.  Howard  v,  ESmerson, 
110  Mass.  320, 14  Am.  Rep.  Q08,  and 
Giroux  V.  Stedman,  145  Mass.  439, 
1  Am.  St.  Rep.  472,  14  N.  E.  538." 

The  general  rule  of  law,  which 
has  always  prevailed,  so  far  as  I 
have  been  able  to  discover,  is  that 
innkeepers  and  restaurateurs  are 
not  insurers  of  the  safety  of  their 
guests  whoiyi  they  serve,  with  food, 
but  that  their  obligation  is  limited 
to  their  exercise  of  reasonable  care 
in  the  furnishing  and  serving  such 

food. 

It  does  not  seem  to  me  that  pub- 
lic policy  or  justice  demands  that  a 
restaurant   keeper   or  innkeeper 


should  be  held  to  warrant  impliedly 
the  wholesomeness  of  food  served 
by  him,  making  him  in  effect  an  in- 
surer of  its  fitness  for  consumption, 
no  matter  how  carefully  it  may  be 
prepared  and  served.  I  am  of  opin- 
ion that  the  absolute  liability  which 
the  opinion  of  the  majority  of  the 
court  imposes  is  not  necessary  for 
the  protection  of  the  public,  but  is 
apt  to  result  in  the  prosecution  of 
groundless  claims  which  it  will  be 
difficult,  if  not  impossible,  to  meet. 

The  fact  that  this  is  the  first  case 
that  has  ever  arisen  in  this  com- 
monwealth where  it  has  been  at- 
tempted to  charge  the  keeper  of  a 
restaurant  or  a  hotel  upon  an  im- 
plied warranty  respecting  the  qual- 
ity of  food  furnished  would  seem 
to  make  it  plain  that  the  rights  of 
individuals  and  the  public  are  am- 
ply protected  by  holding  those  en- 
gaged in  those  occupations  liable 
only  for  negligence. 

If  it  be  deemed  necessary,  for  the 
protection  of  patrons  of  restau- 
rants, hotels,  and  other  places 
where  food  is  served  for  immediate 
consumption  upon  the  premises,  to 
hold  persons  engaged  in  such  occu- 
pations as  insurers,  it  would  seem 
to  me  to  be  a  subject  for  legislative, 
rather  than  judicial,  determination. 

X  believe  the  decision  of  the  ma- 
jority is  wrong  in  principle,  and 
that  it  imposes  an  unjust  and  un- 
necessary burden  upon  a  liu'ge  num- 
ber of  persons  engaged  in  a  useful 
and  necessary  business.  I  am  also 
oonstxained  to  dissent  from  the  de- 
cision because  {  believe  it  is  con- 
trary to  the  rule  as  laid  down  by  the 
English  courts  from  the  earliest 
times,  and  is  at  variance  with  the 
decisions  of  the  courts  of  the  United 
Statevs,  and  of  the  courts  of  last  re- 
sort in  several  states. 

So  far  as  I  am  aware,  the  result 
reached  in  the  opinion  is  not  sup- 
ported by  the  decision  of  any  court 
of  last  resort  where  the  precise 
question  in  the  case  at  bar  has  bem 
considered. 
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Implied  ccmMnt  of  Etneit  by  one  wrriiig  foocL 


Am  to  implied  warrant  by  other 
tlian  packer  of  fitness  of  food  sold  in 
sealed  cans*  see  annotation  following 
Ward  T.  Great  Atlantic  &  F.  Tea  Co. 
ante,  242. 

la  K«mezmL 

The  weight  of  aathority,,  jurisdic- 
tionally  at  least,  is  to  the  effect  that, 
in  the  absence  of  statute,  one  serving 
food  to  be  immediately  consumed  on 
the  premises  is  neither  an  insurer  of 
the  fitoess  and  wholesomeness  of  the 
food  served,  nor  liable  upon  ak  im- 
plied warranty  thereof.   The  follow- 
ing cases  so  hold:  Valeri  v.  Pullman 
Co.  (1914)  218  Fed.  519;  Travis  v. 
Louisville  &  N.  R.  Co.  (1913)  183  Ala. 
415,  62  So.  851;  Loucka  v.  Morley 
(1919)  —  CaL  App.  — ,  179  Pac.  529; 
Merrill  v.  Hodson   (1914)  88  Conn. 
314,  LJIJ^.1915B,  481,  91  Atl.  533. 
Ann.  Cas.  1916D,  917;  Sheffer  v.  Wil- 
loughby  (1896)  163  IlL  618,  34  L.R.A. 
464,  54  Am.  St  Rep.  488,  45  N.'E.  253. 
affirming  (1895)  61  111.  App.  263; 
Bigelow  V.  Maine  C,  R.  Co.  (1912)  110 
Me.  105,  43  L.R.A.(N.S.)  627,  85  Atl. 
396,  cited  with  approval  in  Trafton  v. 
Davis  (1913)  110  Me.  318,  86  Atl.  179. 
In  Travis  v.  Louisville  &  N.  R.  Co.. 
(191S)  183  Ala.  415,  .62  So.  851,  in' 
holding  ttiat  there  la  na  ipiplied  war- 
ranty of  the  fitness  of  oysters  served 
on  a  railroad  dining  car  for  immediate 
consumption,  it  was  said  that, a  res- 
taurant keeper  merely  warrants  that 
the  food  which  he  seryes  in  his  res- 
taurant belongs  to  that  class  of  food 
wliich  la  generally  accepted  .to  be  fit 
for  ordinary -human  consumption,  and 
that  he  has  used,  in  the  selection  and 
preparation  of  his  food,  that  degree 
of  care  which  tke  law  exacts  of  those 
who  follow  his  occupation  for  a  live- 
lihood; and  that  the  la,w  requires  that 
in  the  selection  of  food  for  his  res- 
taurant, and  in  cooking  it  for  his  cus- 
tomers, he  shall  exercise  that  same 
degree  of  care  which  a  reasonably 
prudent  man,  skilled  in  the  art  of 
selecting  and  preparing  food  for  hu- 
man consumption,  would  be  ekpected 


to  wercise  in  the  selection  and  prep- 
aration of  food  for  hia  own  private 

table.  And  in  Bigelow  v.  Maine  C.  R. 
Co.  (1912)  110  Me.  105,  43  L.R.A. 
(N.S.)  627,  86  Atl.  396,  like  reasoning 
was  applied  to  canned  asparagus 
served  on  a  railroad  dining  car.  And 
in  Valerie  v.  Pullman  Co.  (1914)  218 
Fed.  519,  the  Federal  court,  following 
what  was  said  to  be  the  common-law 
rule,  held  that  the  proprietor  of  a 
buffet  car  was  neither  an  insurer  of 
the  fitness  of  the  food  sold,  nor  liable 
upon  an  implied  warranty.  This  case 
arose  in  New  York,  and  the  court  ex- 
pressly refused  to  follow  appellate 
division  decisions  to  the  contrary 
(Race  V.  Krum  (1914)  162  App.  Div. 
911,  146  N.  Y.  Supp.  197,  affirmed  on 
reargument  in  (1914)  163  App.  Div. 
924,  147  N.  Y.  Supp.  818,  and  subse- 
quently affirmed  with  limitations  in 
(1918)  222  N.  Y.  410,  L.R.A.1918F, 
1172,  118  N.  E.  853,  and  Leahy  v.  Es- 
sex Co.  (1914)  164  App.  Div.  903,  148 
N.  Y.  Supp.  1063,  both  of  which  are 
set  out  infra),  there  being  no  deci- 
sion of  the  question  by  the  court  of 
appeals  at  the  time  of  the  then  pres' 
eht  decision. 

But  this  rule  has  been  limited  to 
cases  where  the  one  serving  the  food 
was  not  the  one  who  made  and  pre- 
pared it.  At  least,  in  the  New  York 
case  of  Race  v.  Krum  (1918)  222  N.  Y. 
410,  L.ILA.1918F,  1172,'  118  N.  E.  8&3, 
holding  that  a  druggist  who  manu- 
factured ice  cream  for  consumpti^m 
on  tlie  premises  impliedly  warranted 
it  to  be  fit  for  human  consumption,  it 
was  said  that,  in  this  connection,  "it 
must  be  borne  in  mind  that  we  are 
not  dealing  with  the  liability  of  hotel 
proprietors,  restaurant  keepers,"  etc., 
but  with  one  who  had  the  opportunity 
of  determining  the  quality  of  the 
cream  by  ascertaining  whether  the 
ingredients  which  went  into  the  cream 
were  poisonous,  and  whether  its  sub- 
sequent care  was  such  as  to  properly 
protect  it  from  contamination  by  filth. 
Likewise,  in  Barrington  v.  Hotel  As- 
tor  (1918)  184  App.  -Div.  817,  171 
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N.  Y.  Supp.  840,  it  was  held  that  a 
hotel  keeper  who  served  food  prepared 
hy  him,  to  be  eaten  on  the  premises, 
impliedly  warranted  that  it  was  whole- 
some, it  being  maintained  that  the 
transaction  was  a  sale  and  delivery, 
and  a  corresponding  purchase  by  the 
gues^  so  tibat  the  general  common-law 
rule  regarding  an  implied  warranty 
of  fitness  in  the  sale  by  dealers  of 
food  applied.  In.  this  case  it  was  said 
that  the  cases  which  hold  to  the  eon- 
trary  are  "based  upon  reasoning  hav-; 
ing  to  do  in  large  measure  with  the 
earlier  method  of  furnishing  accom- 
modations by  innkeepers  to  their 
guests,  where,  for  a  stipulated  daily 
sum,  the  host  furnished  the  lodging, 
food,  and  service,"  and  that  **^is  rea- 
soning would  seem  to  be  without 
application  to  modem  conditions, 
where  any  person,  whether  a  guest 
of  the  hotel  or  not,  may  enter  its  res- 
taurant and  order  such  food  as  he 
desires,  paying  a  stipulated  price 
therefor.  I  can  see  no  logical  reason 
why  this  is  not  a  sale  and  delivery 
upon  the  part  of  the  hotel  keeper,  and 
a  corresponding  purchase  upon  the 
part  of  the  guest.  Whatever  refine- 
ments of  distinction  may  have  been 
made  in  the  past  as  to  the  liability  of 
a  hotel  keeper,  it  seems  to  me  that 
under  modem  conditions  the  food  is 
sold,  and  the  hotel  keeper  impliedly 
warrants  that  it  is  wholesome  to  eat, 
contains  no  deleterious  matter,  and  is 
the  food  ordered.  This  applies,  of 
course,  only  to  such  food  as  the  hotel 
keeper  himself  prepares.  Where  food, 
from  its  nature,  is  obviously  prepared 
by  other  persons,  such  as  canned 
goods,  or  goods  known  by  a  Irade- 
name,  and,  therefore,  obviously  pre- 
pared elsewhere,  the  rule  is  different." 

And  there  is  authority  to  the  effect 
that  even  in  the  absence  of  statute, 
and  without  reference  to  when  or 
where  the  food  was  manufactured  or 
prepared,  the  tone  rale  is  that  there 
is  an  Implied  warranty  of  fitness  by 
restaurant  keepers,  etc.,  serving  food 
to  be  consumed  on  the  premises.  This 
rule  was  laid  down  in  the  reported 
case  (Friend  v.  Ghilds  Dining  Hall 
Go.  ante,  1100)  wherein  the  majority 
of  the  court  maintained  that  such  a 


transaction  was  a  sale,  and  that  no 
distinctive  ease  was  made  because  of 
the  fact  that  the  food  was  sold  and 
served  to  be  eaten  on  the  premises. 
And  in  Race  v.  Krum  (1914)  162  App. 
Div.  911,  146  N.  Y.  Supp.  197,  reargu- 
ment  denied  in  (1914)  163  App.  Div. 
924,  147  N.  Y.  Supp.  818,  it  was  broad- 
ly held  that,  as  matter  of  law,  there 
was  an  implied  warranty  as  to  fitness 
for  food  in  the  sale  of  ice  cream  to  a 
customer  in  a  drag  store,  for  imme- 
diate consumption  upon  the  premises. 
This  judgment  was  aflSrmed  in  (1918) 
222  N.  Y.  410,  L.R.A.1918F,  1172,  118 
N.  E.  81^,  but  the  decision,  as  already 
shown,  was  on  the  ground  that  the 
draggist  made  and  prepared  the  ice 
cream  in  question,  and,  therefore, 
that  in  selling  it  he  acted  as  a  dealer 
rather  than  as  one  belonging  to  the 
class  formed  by  hotel  proprietors,  res- 
taurant keepers,  dining  car  managers, 
and  people  engaged  in  business  of  that 
kind.  And  again,  in  Leahy  v.  Essex 
Co.  (1914)  164  App.  Div.  908,  148  N. 
Y.  Supp.  1063,  following  the  decision 
of  the  ai^ellate  division  in  Race  t. 
Emm,  it  was  held  that  there  is  an 
implied  warranty  of  fitness  for  con- 
sumption in  the  sale  of  pie  to  be  eaten 
on  the  premises  by  a  lunch-room  pro- 
prietor. And  in  Muller  v.  Ghilds  Co. 
(1918)  185  Am>.  Div.  881,  171  N.  Y. 
Supp.  641,  where  a  patron  of  defend- 
ant's restaurant  was  alleged  to  have 
been  injured  by  eating  unwholesome 
meat  pie,  it  was  held  that  if  the  injury 
was  the  result  of  the  eating  of  the  pie 
the  restaurant  keeper  was  liable  upon 
an  implied  warranty  of  fitness,  the 
court  citing  the  decision  of  the  court 
of  appeals  in  Race  v.  Krum  (N.  Y.) 
supra,  and  evidently  classifying  the 
defendant  as  a  dealer.  In  the  Leahy 
Case,  it  does  not  appear  who  prepared 
the  pie,  but  in  the  Muller  Case  it 
seems  to  have  been  assumed  that  the 
pie  was  prepared  by  the  defendant. 
And  it  appears  that  the  early  English 
authorities  are  to  the  same  etfeet. 
Thus,  in  1  Roll^  Abr.  96,  it  was  said 
that,  since  there  is  a  warranty  in  law,  a 
publican  who  sells  unwholesome  food 
or  drink  is  liable  for  consequent  in- 
juries to  a  patron.  And  in  Year  Book, 
9  Hen.  VI.  p.  63,  it  was  held  that  if 
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one  go  to  a  tavern  to  eat,  and  tiie 
ttverner  serves  him  meat  which  is 
corrupted,  an  action  lies  for  resulting 
injuries  without  any  express  warran- 
ty, *f  or  there  is  a  warranty  in  law." 

Vmhr  stetate. 

It  has  been  held  that  the  servinff  of 
food  for  immediate  consumption  on 
the  premises  of  the  server  is  not  a 
''sale  for  domestic  uses,"  within  the 
meaning  of  a  statute  creating  an  im- 
plied warranty  of  the  fitness  of  food 
sold  by  "one  who  ^akes  a  business 
of  selling  provisions  for  domestic 
use."  Loucks  v.  Morley  (1919)  —  Cat 
App.  — ^  179  Pac.  629. 

And  in  Merrill  v.  Hodson  (1914)  88 
Conn.  814,  LJI.A.1915B,  481.  91  Ati. 
533,  Ann.  Gas.  1916D,  917,  it  was  again 
held  that  a  restaurant  keeper's  service 
of  food  for  immediate  consumption 
was  not  a  sale  of  goods,  within  the 


meaning  of  a  statute  defining  a  sale  of 
goods,  and  declaring  that  there  is  an 
implied  warranty  that  tike  goods  sold 
shall  be  reasonably  fit  for  the  purpose 
for  which  they  are  ordered.  This  was 
upon  the  ground  that  in  ordering  food- 
in  a  restaurant,  to  be  consumed  on  the 
premises,  the  patron  does  not  become 
the  owner  of  the  food  served,  but  cmly 
purchases  the  privilege  of  consuming 
what  he  cares  to,  of  that  served. 

On  the  other  hand,  in  the  reported 
case  (Friend  v.  Childs  Dining  Hall 
Co.  ante,  1100),  it  was  held  that  the 
serving  food  by  a  restaurant  keeper, 
to  be  immediately  eaten  on  the  prem- 
ises, was  a  sale,  and  within  the  mean- 
ing of  a  statute  making  it  an  implied 
term  in  every  sale  of  provisions  by  a 
dealer  for  immediate  use,  where  the 
selection  is  not  made  by  the  buyer, 
that  the  food  is  fit  for  consumption. 

G.  J.  a 


BALTIMORE  &  OHIO  RAILROAD  COMPANY,  PUT.  In  Err^ 

V. 

ARMSTRONG.  LEE,  &  COMPANY. 
OMo  Supreme  Court — February  -Z',  XOlO,. 
(—  Ohio  St      124  N.  E.  186.) 

€iiTler  —  contract  to  protect  perishable  goods  —  validity. 

L  A  special  contract  between  a  common  carrier  and  a  shipper,  made  in 
view  of  an  unusual  flood,  for  the  immediate  and  necessary  removal  of 
perishable  goods  beyond  tiie  reach  of  the  flood,  is  not  per  se  void  unless 
its  terms  are  unjust,  unreasonable,  or  discriminatory  in  their  nature  or 
in  their  operation. 

{See  note  on  this  question  beginning  on  page  1120.] 

Cue  —  B^llgimt  performance  by  car-    for  negligmt  performance  by  a  car^ 
rio;  rier  of  its  contract  to  transport  goods. 

2.  One  may  sue  in  tort  or  conversion       [See  4  B.  G.  L.  948.] 

Headnote  1  by  the  Court. 


Error  to  the  Court  of  Appeals  for  Muskingum  County  to  review  a  judg- 
ment affirming  a  judgment  of  the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the  value  of  two  carloads  of  wheat 
'destroyed'  in  a  flood  because  of  defendant's  negligent  failure  to  remove  ft 
to  a  place  of  safety,  under  a  special  contract.  Affirmed, 
Statement  by  Wanamaker,  J.:  men  pleas  of  Muskingum  county, 
On  the  23d  day  of  August,  1913,  averring  that  they  delivered  to  the 
Armstrong,  Lee,  &  Company  filed  Baltimore  &  Ohio '  Railroad  Com- 
tfaeir  petition  in, the  court  of  com-   pany  at  their  grain  elevator  at 
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Zanesville,  Ohio,  2,1684  bushels  of 
wheat,  in  two  cars,  with  th^  agree- 
ment and  understanding  that  the 
railroad  company  was  **to  safely 
and  immediately  transport  and  de- 
liver same  over  its  railroad  to  high 
ground  out  of  reach  of  water,"  and 
averring  that  '*the  said  defendant 
then  and  there  received  same  and 
agreed  to  safely  transport  and  de- 
liver same  to  plaintiff  on  and  at 
high  ground  out  of  reach  of  water 
for  said  hire;  that  said  defendant  at 
the  time  of  receipt  and  agreement 
aforesaid  knew  the  contents  of  said 
car  and  that  same  was  in  danger 
of  inundation  at  point  where  ship- 
ment was  made." 

The  petition  further  averred  that 
"said  defendant  did  not  safely  or 
immediately  transport  said  wheat 
to  said  high  ground,  as  it  agreed  to 
do,  but,  on  tile  contrary,  said  de- 
fendant, after  receiving  said  ship- 
ment and  removing  same  from  the 
custody  and  control  of  plaintiff, 
wrongfully,  recklessly,  and  negli- 
gently delayed  the  forwarding  of 
same  to  said  high  ground,  and 
wrongfully,  recklessly,  and  negli- 
gently permitted  said  car  to  become 
so  situated,"  in  the  flooded  districts 
of  Zanesville,  that  said  wheat,  be- 
came and  was  of  ''no  value  and 
wholly  worthless."  Damages  were 
asked  in  the  amount  of  $2,201.44. 

Defendant  answered  by  a  first  de- 
fense constituting  a  general  denial 
with  many  admitted  facts ;  a  second 
defense  averring  in  substance  that 
said  wheat  was  caught  in  an  unusual 
flood  of  water  and  was  so  badly 
damaged  as  to  render  it  worthless 
by  said  unusual  flood,  and  not  by  any 
default,  negligence,  or  misconduct 
on  the  part  of  the  defendant;  and  a 
third  defense  in  substance  that, 
"under  the  laws  of  Ohio  regulating, 
intrastate  commerce,  the  defendant 
is  prohibited  from  making  or  enter- 
ing into  any  tjontract  for  the  ship^ 
ment  of  freight  not  provided  for  or 
authorized  by  its  published  tariffs; 
.  .  .  that  the  contract  or  agree- 
ment alleged  in  each  of  the  causes 
of  action  in  the  petition  herein  was 
not  authorized  or  provided  for  by 


defendant's  said  tariffs  or  schedules ; 
and  that  said  alleged  contracts  or 
agreements  were  illegal,  null,  and 
void,  and  in  violation  of  §§  505,  GOG, 
508,  510,  613,  and  564  and  667  of 
the  General  Code  of  Ohio." 

Upon  trial  to  a  jury  in  the  court 
of  common  pleas  a  verdict  was  ren- 
dered against  the  railroad  company 
for  the  full  amount,  and  judgment 
entered  on  the  verdict. 

Error  was  prosecuted  to  the  court 
of  appeals,  which  affirmed  the  judg- 
ment of  the  couft  of  common  pleas. 

Error  is  now.  prosecuted  here  for 
the  reversal  of  the  judgment  of  the 
court  of  appeals. 

Messrs.  Frazier  &  Frazler,  for  plain- 
tiff in  error: 

.  The  trial  court  erred  in  refusing  to 
direct  a  verdict  for  defendant. 

Kimball  v.  Rutland  &  B.  R.  Go.  26  Vt. 
247,  62  Am.  Dec.  567;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Wallace,  30  L.R.A.  161, 
14  C.  C.  A.  257,  24  U.  S.  App.  689,  66 
Fed.  506;  Terre  Haute  &  L.  R.  Co.  v. 
Sherwood,  132  Ind.  129,  17  L.R.A.  339, 
32  Am.  St.  Rep.  239,  31  N.  E.  781 ;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Bennett,  89 
Ind.  469;  Hall  v.  Pennsylvania  Co.  9& 
Ind.  459;  St.  Louis.  I.  M.  &  S.  R.  Co.  v. 
Knight,  122  U.  S.  79,  80  L.  ed.  1077,  T 
Sup.  Ct  Rep.  1132;  Gratiot  Street 
Warehouse  Co.  v.  St.  Louis,  A.  &  T.  H. 
R.  Co.  221  111.  418,  77  N.  E.  675;  Porter 
V.  Chicago  &  N.  W.  R.  Co.  20  Iowa,  78; 
Kingman  St.  Louis  Implement  Co.  v. 
Southern  R.  Co.  133  Mo.  App.  817,  112 
S.  W.  721. 

■  The  contract  sued  on  was  illegal  and 
void.  . 

Chicago  &  A.  R.  Co.  v.  Kirby,  225 
S.  155^  56  L.  ed.  1033,  32  Sup.  Ct  Rep. 
648,  Ann.  Cas.  1914A,  501;  Soutliem 
R.  Co.  V.  Prescott,  ^40  U.  S.  633,  60  L. 
ed.  837,  36  Sup.  Ct.  Rep.  469;  Clegg  v. 
St.  Lauis  &  &  F.  R.  Co.  122  C.  C.  A. 
273,  203  Fed.  971;  Engemoen  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  127  C.  C. 
A.  426,  210  Fed.  896;  Melody  v.  Great 
Northern  R.  Co.  25  S.  D.  606,  30  L.R.A. 
m.S.)  668,  127  N.  W.  643,  Ann.  Caa. 
1912C,  727;  Siemon9nia  v.  Chicago,  M. 
&  St.  .P.  R.  Co.  158  Iowa,  483.  139  N. 
W.  1077;  Robe^  v.  Nashville,  C.  & 
St.  L.  R.  Co.  185  Tenn.  48,  185  S.  W. 
69;  S^.  Louis,  I.  M.  &  S.  R.  Co.  v.  West 
Brotf.  —  Tex.-  Civ.  App.  — ,  159  S.  W. 
142;'  Central  R.  Co.  v.  Mauser,  241  Pa. 
608,  49  L.R.A.(N.S.)  92,  188  Atl.  791; 
Atchison,  T.  &  S.  F^Ui  Co.  v.  Robinson* 
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233  U.  S.  173,  180,  181,  58  L.  ed.  901, 
905,  906,  34  Sup.  Ct.  Rep.  556;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U. 
S.  639,  67  L.  ed.  683,  33  Sup.  Ct.  Rep. 
391 ;  Winn  t.  Adams  Exp.  Co.  149  Iowa, 
259,  128  N.  W.  663. 

Mr.  C.  T.  Marshall,  for  defendant  In 
error. 

The  trial  court  properly  overruled 
the  motion  to  direct  a  verdict  for  de- 
fendant. 

5  Enc.  PI.  &  Pr.  320;  Bates,  PI.  & 
Pr.  p.  1167;  Tuggle  v.  St.  Louis,  K.  C. 
ft  N.  R.  Co.  62  Mo.  425;  Baltimore  &  0. 
R.  Co.  V.  Pumphrey,  59  Md.  390. 

The  alleged  contract  was  not  Illegal, 
and  deffflidant  was  responsible  for  ita 
negligence  or  other  breach  of  duty. 

Wheeler  v.  Oceanic  Steam  Kav.  Co. 
126  N.  Y.  155,  21  Am.  St.  Rep.  729,  26 
N,  E.  248;  Dorr  v.  New  Jersey  Steam 
Nav.  Co.  11  N.  Y.  485,  62  Am.*  Dec. 
125;  New  York  C.  R.  Co.  v.  Lockwood, 
17  Wall.  363,  21  L.  ed.  635;  Lamb  v. 
Camden  &  A.  Transp.  Co.  46  N.  Y.  271, 
7  Am.  Rep.  327;  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Keefer,  146  Ind.  21,  38 
L.R.A.  93,  58  Am.  St.  Rep.  348,  44  N. 

E.  796;  Coup  v.  Wabash,  St.  L.  &  P.  R. 
Co.  66  Mich.  Ill,  66  Am.  Rep.  374,  22 
N.  W.  215;  Robertson  v.  Old  Colony 
R.  Co.  156  Mass.  626,  32  Am.  St.  Rep. 
482,  31  N.  E.  650;  Chicago,  M.  &  St 

F.  R.  Co.     Wallace,  80  L.R.A.  161,  14 

G.  a  A.  257,  24  U.  S.  App.  689,  66  Fed. 
606;  California  Powder  Works  v.  At- 
lantic &  P.  B.  Co.  lis  CaU  829,  86 
LJtA.  648,  45  Fac  691. 

Technicalities  which  do  not  affect 
substantial  rights  must  be  disregard- 
ed. 

Taylor  v.  Browder,  1  Ohio  St  225; 
Buckeye  Pipe  Line  Co.  v.  Fee,  62  Ohio 
St  543.  78  Am.  St  Rep.  748,  67  N.  E. 
446;  Way  v.  Lanffley,  16  Ohio  St 


Wanamaker,  J.,  delivered  the 
opinion  of  the  court: 
^  Plaintiff  below  claims  that  the  ac- 
tion is  one  for  wrongful  conversion 
of  wheat,  and  that  such  a  case  is  not 
only  pleaded,  but  abundantly  proven 
under  the  evidence. 

The  Constitution  of  Ohio,  In  its 
Bill  of  Rights  (§  16),  says:  "AU 
courts  shall  be  open,  and  every  per- 
son, for  an  injury  done  him  in  his 
land,  goods,  person,  or  reputation, 
shall  have  remedy  fay  due  course 
law,"  etc 


v.  ARMSTRONG,  L.  &  CO.  1119 

;  lt^  N.  B.  186.) 

The  record  overwhelmingly  dis- 
closes, and  it  is  admitted  in  the 
pleadings,  that  these  two  carloads 
of  wheat  were  lost,  at  least  in  value, 
while  in  the  custody  of  the  railroad 
company  and  while  on  its  tracks; 
that  prior  thereto  it  had  removed 
the  wheat  from  the  siding  at  the 
milling  company's  elevator  to  an- 
other point  on  the  railroad  com- 
pany's line.  The  question  of  negli- 
gence on  the  part  of  the  railroad 
company  was  submitted  to  the  jury, 
under  proper  instructions  of  the 
court,  and  if  the  petition  stated  a 
cause  of  action  the  verdict  of  the 
jury  was  abundantly  warranted. 

Did  the  petition  state  a  cause  of 
action?  The  petition  does  aver  that 
"plaintiff  delivered  to  the  defendant 
on  board  cars"  the  wheat  in  ques- 
tion, and  that  while  the  same  re- 
mained in  the  possession  of  the  rail- 
road company  it  was  made  wholly 
worthless  and  of  no  value  whatso- 
ever, and  that  this  was  by  reason  of 
the  negligence  of  the  railroad  com- 
pany in  respect  to  handling  said 
cars.  The  language  of  the  pleading, 
and  the  evidence  as  well,  indicate 
that  a  contract  was  made  between 
the  railroad  company  and  the  mill- 
ing company  touching  the  handling 
of  said  cars  and  their  removal  to  a 
place  of  safety. 

Now,  it  is  well-settled  law,  that  is 
elementary,  that  though  one  have  a 
contract,  if  there  has  been  negli- 
gence in  the  per-  c«e-«.»ii^t 
lormance  of  that  »erform««««  hr 
contract,   he   may  ••»^•'• 
sue  in  tort,  'or-  for  conversion,  and 
claim  his  damages  upon  proper 
proof.  And  that  was  done  in  this 
case. 

■  The  Code  of  Ohio  was  clearly  in- 
tended to  abolish  common-law  dis- 
tinctions and  technicalities  as  to  the 
manner  of  stating  the  various 
causes  of  action  in  tort  or  contract 
and  otherwise.  The  cause  was 
designated  as  a  civil  action,  and  the 
pleader  had  a  good  petition  when  he 
put  in  it :  ( 1 )  A  statement  of  facts 
constituting  the  cause  of  action*  in 
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ordinary  and  concise  language;  (2) 
a  demand  for  the  relief  to  which  the 
plaintiff  claims  to  be  entitled. 

Hence,  in  such  cases  as  the  one  at 
bar,  at  least,  it  becomes  unimportant 
to  undertake  to  classify  the  action 
as  one  strictly  in  contract  or  striet- 
ly  in  tort. 

The  evidence  clearly  supports  the 
claim  that  the  railroad  company 
came  into  possession  of  these  cars  at 
2  or  3  o'clock  in  the  afternoon,  when 
they  were  still  in  good  merchant- 
able condition;  that  they  were  re- 
moved by  the  railroad  company  to 
some  other  point,  not  entirely  clear 
by  the  record,  but  in  the  flood  dis- 
trict; and  the  juiy  below,  and  the 
courts  below,  found  that  the  above 
was  negligence  on  the  part  of  the 
railroad  company. 

As  to  the  third  defense,  that  the 
agreement  pleaded  was  in  violation 
of  certain  sections  of  the  General 
Code  of  Ohio,  we  have  already  de- 
clared the  elementary  law  as  to 
pleading  upon  contracts,  that  the 
party  may  sue  in  tort  for  negligence 
of  the  other  party  in  failing  to  ob- 
serve due  care  with  reference  to  his 
bailment.  But,  even  if  the  party  in 
his  petition  had  declared  upon  spe- 
cial contract,  we  see  nothing  in  this 
contract  in  violation  of  these  sec- 


tions. These  sections  relate  to  tk 
duties  of  a  common 

Oaprlei 


carrier,  and  their  SSS?  trjt:^ 
purpose  is  to  pre-  Jl^'SSidit^ 
vent  discrimination 
between  different  members  of  Die 
public  as  to  charges  for  services  as 
a  common  carrier.  The  service  in 
this  case  was  not  as  a  common  car- 
rier, but  as  an  uncommon  carrier, 
in  an  uncommon  situation,  an 
emergency  under  uncommon  cir- 
cumstances, for  which  the  milling 
company  was  liable  for  a  reasonable 
and  just  charge. 

But,  even  as  to  a  special  con- 
tract between  the  carrier  and  tiie 
shipper,  such  special  contract  is  not 
per  se  void,  unless  it  exhibits  an  on- 
just  and  unjreasonable  charge  dis- 
criminatory in  its  nature.  No  daim 
of  this  character  is  made  in  this 
case. 

It  is  likewise  unimportant  in  this 
case  to  determine  whether  the  rail- 
road company  acted  as  a  common 
carrier  or  otherwiw.  The  facts 
pleaded  and  proven  abundantly 
justify  the  recovery. 

Judgment  affirmed. 

Nichols,  Ch.  J.,  and  Jones,  Bfat- 
thias,  Joliiison,  and  Donahue, 
concur. 

Robinson,  J.,  not  participating. 


ANNOTATION. 
Carriani  TalidHy  ot  special  contract  la  ewifl^^<iKiy> 


The  reported  case  (Baltimoke  &  O. 
R.  Go.  V.  Armstrong,  L.  &  Co.  ante, 
1117)  seems  to  have  been  the  only  one 
to  have  passed  upon  the  question  of 
the  validity  of  a  contract  between  a 
carrior  and  a  shipper,  made  in  view  of 
an  emergen^  such  as  a  flood  or  fire, 
for  the  immediate  transportation  of 
perishable  ^oods  to  a  safe  place.  How- 
ever, the  decision  therein  to  the  effect 
that  such  a  contract,  if  not  unjust,  un- 
reasonable, or  discriminatory  in  its 
nature  or  operation,  is  not  per  se  void, 
is  in  keeping  with  the  general  rule  of 
law  that  emergencies  oftm  mi^  sanc- 
tion the  use  by  carriers  and  their 
agents  of  extraordinary  powers. 


The  case  of  Bowles  v.  Quincy,  0.  ft 
E.  C.  R.  Co.  (1916)  —  Mo.  App. 
187  S.  W.  181,  while  perhaps  technical- 
ly within  the  scope  of  the  presoit 
annotation,  involved  another  phase  of 
the  question.  In  that  ease,  where  a 
shipment  of  hogs  was  d^ajred  on  ae- 
count  of  a  bridge  of  a  eoanectint 
carrier  being  out,  it  was  held  that  a 
contract  entered  into  subseqaently  to 
the  acceptance  of  the  hogs  for  trans- 
portation, and  which  excused  the  ear^ 
rier  from  liability  for  damages  arising 
from  such  delay,  was  without  consid- 
aration  and  eonseanentiy  invalid. 

G.j.a 
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STATE  OF  OREGON,  Bespt, 

V, 

J.  M.  DONAHUE,  Appt. 
Oregon  Supreme  Court  (Dept.  No.  S)  —December  iS,  t01€, 
(75  Or.  409,  144  Pac.  755.) 

Criminal  law  —  entry  of  arraiipuncnt  nunc  pro  tunc 

1.  The  court  may,  after  the  expiration  of  the  term,  order  an  entry 
nunc  pro  tunc  upon  the  record  of  a  criminal  case  showing  arraignment 
and  plea,  upon  affidavits  of  bystandera  that  accused  was  in  fact  arraigned 
and  pleaded. 

[See  note  on  this  question  beginning  on  page  1127.] 


Larceny  —  removing  felled  timber. 

2.  The  cutting  and  removal  of  tim- 
ber from  another's  land  with  larcenous 
intent  is  covered  by  a  statute  providing 
for  the  punishment  of  anyone  who  shall 
steal  goods  and  chattels,  and  not  by  a 
statute  providing  for  the  punishment 
of  anyone  who  shall  wilfully  cut  down 
timber  standing  on  another's  land  or 
wilful^  take  and  remove  from  such 
land  titnber  previously  cut. 
Indictment  —  larceny  or  trespass. 

3.  An  indictment  for  wilfully,  unlaw- 
fully, and  feloniously  taking,  stealing, 
and  carrying  away  a  specified  number 
of  feet  of  saw  logs  charges  larceny, 
and  not  merely  violation  of  a  statute 
providing  for  punishment  of  one  who 
wilfully  cuts  down  or  wilfully  takes 
and  removes  from  another's  land  previ- 
ously cut  and  severed  trees. 

Criminal  law  —  ofFenBca  within  two 
statutes  —  effect. 

4.  It  is  no  defense  to  an  indictment 


under  one  statute  that  accused  might 
also  be  punished  under  another. 
—  necessity  of  arraignment. 

6.  It  is  essential  to  a  conviction  of  a 
felony  that  accused  be  arraigned  and 
that  he  plead  or  rafuse  to  plead. 

[See  8  R.  C.  L.  107.] 
Larceny  —  timber  —  severance  from 

land. 

6.  Timber  becomes  the  subject  of 
larceny  the  moment  it  is  severed  from 
the  really. 

[See  17  R.  C.  L.  83.1 
Appeal  —  neglect  to  instruct  —  wair^ 
er. 

7.  In  the  absence  of  any  request  it 
is  not  reversible  error  for  the  trial  court 
to  omit,  in  a  criminal  case,  to  instruct 
the  jury  that  there  is  a  presumption 
of  defendant's  innocence,  which  follows 
him  throughout  the  trial  and  until  the 
jury  are  convinced  of  his  guilt  beyond 
a  reasonable  doubt. 

[See  14  R.  C.  L.  796.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wash- 
ington County  (Campbell,  J.)  convicting  him  of  theft  of  certain  saw  logs. 

Affinned. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  E.  B.  Dufur  and  W.  P. 
Hyera,  for  appellant: 

The  indictment  attempted  to  charge 
the  defendant  with  the  crime  of  grand 
larceny,  but  is  so  vague  and  uncertain 
in  its  terms  that  it  is  impossible  to  teU 
whether  the  acts  set  out  in  the  indict- 
ment constitute  larceny  or  trespass. 

People  V.  Williams,  35  Cal.  671,  4 
Mor,  Min.  Eep.  185;  1  Whart.  Crim. 
Law,  11th  ed.  §§  31,  40-42;  Bishop, 
New  Crim.  Proc.  §  81 :  Binhoff  v.  State, 
49  Or.  419,  90  Pac.  586. 

In  a  criminal  case  there  mu^  not 
6  A.L.R.— 71. 


only  be  an  arraignment  and  plea,  but 
it  must  appear .  affirmatively  from  the 
record  that  the  statutory  requircuaients 
were  complied  with. 

State  v.  Walton,  60  Or.  142,  IS  L.R.A. 
(N.S.)  811,  91  Pac.  490;  1  Bishop, 
New  Crim.  Proc.  §  733,  p.  4;  Grain  v. 
United  States,  162  U.  S.  643,  40  L.  ed. 
1102,  16. Sup.  Ct.  Rep.  962;  State  v. 
Fontenette,  45  La.  Ann.  902,  12  So. 
9S7j  Bowen  v.  State,  98  Ala.  83,  12  So. 
808 ;  People,  v.  Corbett,  28  Cal.  828. 

Nothing  can  be  entered  nunc  pro 
tunc  which  did  not  actually  occur. 
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Frederick  &  Nelson  v.  Bard,  66  Or. 
259,  134  Pac.  318;  11  Cyc.  764,  §  3; 
Hotaling  v.  Huntington,  64  III.  App. 
656;  Scott  v.  Schnadt,  67  III.  App.  545; 
State  V.  McDaniei,  70  Or.  232,  140  Pac 
993. 

The  court  failed  to  instruct  the  jury 
upon  the  question  of  the  presumption 
of  innocence  in  favor  of  the  defend- 
ant. 

Coffin  V,  United  States,  156  U.  S.  432, 
39  L.  ed.  481,  15  Sup.  Ci  Rep.  394. 

Messrs.  E.  B.  Tongue  and  Thomas  H. 
Tongue,  Jr.,  for  respondent: 

The  indictment  was  sufficient. 

State  V.  Neal,  21  Or.  170,  27  Pac. 
1038;  Woods  v.  People,  222  lU.  293,  7 
L.R.A.  (N.S.)  520, 113  Am.  St.  Rep.  415. 
78  N.  E.  607,  6  Ann.  Cas.  736;  People 
V.  Miller,  169  N.  Y.  339,  88  Am.  St. 
Rep.  591,  62  N.  E.  418;  People  v.  Free- 
man, 1  Idaho,  322;  State  v.  Minnick, 
54  Or.  86,  102  Pac.  605;  State  V.  Jewett, 
48  Or.  586,  85  Pac.  994;  M^rkham  v. 
United  States,  160  U.  S.  324,  40  L.  ed. 
441,  16  Sup.  Ct.  Rep.  288;  Caha  v. 
United  States,  152  U.  S.  211,  221,  38 
L.  ed.  415,  419,  14  Sup.  Ct.  Rep.  513; 
Cochran  v.  United  States,  157  U.  S.  286, 
290,  39  L.  ed.  704,  705,  15  Sup.  Ct.  Rep. 
628;  Evans  v.  United  States,  153  U.  S. 
584,  587,  38  L.  ed.  830,  831,  14  Sup.  Ct. 
Rep.  934,  9  Am.  Crim.  Rep.  668;  Price 
V.  United  States,  165  U.  S.  311,  315,  41 
L.  ed.  727,  729,  17  Sup.  Ct.  Rep.  366; 
Pointer  v.  United  States,  151  U.  S.  896, 
419,  88  L.  ed.  208,  217,  14  Sup.  Ct.  Rep. 
410;  United  States  v.  Howard,  132  Fed. 
334;  10  Enc.  PI.  &  Pr.  472  et  seq. 

The  entry  of  an  order,  showing  l^e 
plea  and  arraignment,  may  be  entered 
nunc  pro  tunc 

State  v.  McDanielB,  70  Or.  232,  140 
Pac.  993 ;  Carter,  R,  &  Co.  v.  Koshland, 
12  Or.  498,  8  Pac.  556;  Re  Wight,  134 
U.  S.  136,  33  L.  ed.  865,  10  Sup.  Ct. 
Rep.  487;  Eilansky  t.  State,  3  Minn. 
427,  Gil.  313;  Grover  v.  Hawthorne,  62 
Or.  65,  116  Pac.  100,  121  Pac.  804. 

Notwithstanding  the  defendant  could 
have  been  indicted  under  §  1984,  Lord's 
Oregon  Laws,  he  can  also  be  indicted 
for  larceny. 

Woods  V.  People,  222  III  293,  7  LJI.A. 
(N.S.)  520,  118  Am.  St  Rep.  416,  78 
N.  E.  607,  6  Ann.  Cas.  736. 

It  was  not  error  for  the  court  to  fail 
to  instruct  the  Jury  on  the  presun^- 
tion  of  innocence. 

State  V.  Magers,  36  Or.  61,  68  Pac 
892;  State  v.  Brown,  28  Or.  148,  41 
Pac.  1042;  State  v.  Foot  You,  24  Or. 
61.  82  Pac  1081,  88  Pac.  537;  Smitson 


v.  Southern  P.  Co.  37  Or.  89,  60  Pac. 
907;  Page  v.  Finley,  8  Or.  45;  Kearney 
V.  Snodgrass,  12  Or,  311,  7  Pac.  309; 
Baker  County  v.  Huntington,  48  Or. 
600,  87  Pac  1036,  89  Pac  144;  Trickey- 
V.  Clark,  50  Or.  525,  93  Pac.  457. 

The  taking  of  the  saw  logs  in  the 
manner  in  which  they  were  taken  con- 
stitutes larceny. 

Whart  Crim.  Law,  11th  ed.  §§  1099, 
1324;  Harberger  v.  State,  4  Tex.  Ak>. 
26,  30  Am,  Rep.  157;  State  v.  Parker, 
34  Ark.  158,  36  Am.  Rep.  6;  People  v. 
Gaylord,  139  App.  Div.  814,  124  N.  Y. 
Supp.  617;  18  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  518 ;  Smith  v.  Com.  14  Bush, 
31,  29  Am.  Rep.  403;  State  v.  Hall, 
5  Harr.  492;  Bell  v.  State,  4  Baxt.  426 ; 
Bishop,  Crim.  Law,  679-766;  State  v. 
Moore,  33  N.  C.  (11  Ired.  L.)  160,  53 
Am.  Dec.  401;  Clement  v.  Com,  20  Ky. 
L.  Rep.  688,  47  S.  W.  550;  Dickens  v. 
State,  142  Ala.  49,  110  Am.  St  Rep. 
17,  39  So.  14. 

The  court  did  not  err  in  refusing  to 
give  the  requested  instructions,  because 
the  instructions  were  not  applicable  to 
the  facts  in  the  case,  and  were  not  the 
law. 

Pearson  v.  Dryden,  28  Or.  350,  43 
Pac.  166. 

Mr.  Creorge  M.  Brown,  Attorney  Gen- 
eral, also  for  the  State. 

McNary,  J.,  delivered  the  opinion 
of  the  «)urt: 

On  the  15th  day  of  September, 
1913,  the  grand  jury  of  Washington 
county  accused  defendant  of  the 
theft  of  500,000  feet  of  saw  logs. 
The  charging  part  of  the  indict- 
ment follows:  "That  the  defend- 
ant, J.  M.  Donahue,  upon  the  1st 
day  of  May,  A.  d.,  1913,  in  the  said 
county  of  Washington,  state  of  Ore- 
gon, then  and  there  being,  did  then 
and  there  wilfully  and  unlawfully 
and  feloniously  take,  steal,  and  car- 
ry away  500,000  feet  of  saw  logs  of 
the  value  of  seven  hundred  and  fifty 
dollars  ($750),  the  personal  proi>- 
erty  of  Elizabeth  Freeman." 

Conviction  followed  on  the  24th 
day  of  April,  1914.  On  May  2, 1914, 
counsel  for  defendant  moved  for  an 
arrest  of  judgment  upon  the  as- 
sumption that  the  indictment  did 
not  state  facts  sufficient  to  consti- 
tute an  offense  and  that  the  evi- 
dence failed  to  establish  the  com- 
mission of  a  crime.  CTontempo- 
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tiaeously,  the  circuit  court  disal- 
lowed the  motion,  and  pronounced 
judgment  that  defendant  should  be 
confined  in  the  penitentiary  from 
one  to  ten  years,  and  that  defend- 
ant be  paroled  on  condition  that  he 
pay  for  the  timber  by  him  actually 
felled  and  removed.  On  the  2^h 
day  of  July  following,  defendant, 
through  his  counsel,  filed  a  motion 
to  vacate  the  judgment  of  convic- 
tion for  the  reason  that  the  "record 
failed  to  show  that  the  defendant 
had  ever  been  arraigned  or  entered 
his  plea."  This  motion,  too,  was 
overruled  on  July  30th,  The  same 
day  the  district  attorney  moved  the 
court  for  an  order  nunc  pro  tunc  of 
the  arraignment  and  plea  of  defend- 
ant as  of  April  the  24th.  At  a  time 
coexistent  with  the  application  of 
the  district  attorney,  and  in  the  ab- 
sence of  defendant,  the  court  made 
the  order,  upon  the  statement,  em- 
bodied in  three  separate  affidavits, 
that  the  defendant  was  duly  ar- 
raigned and  entered  a  plea  of  not 
guilty. 

The  first  assignment  of  error 
challenges  the  sufficiency  of  the  in- 
dictment by  asserting  that  it  is  so 
indefinite  that  it  is  impossible  to 
tell  whether  the  language  employed 
brings  the  crime  within  the  law  of 
larceny  as  fixed  by  §  1947,  L,  O.  L.. 
or  the  law  of  trespass  on  lands  of 
another  as  defined  by  §  1984,  L.  O. 
L.:  "If  any  person  shall  wilfully 
cut  do^vn,  destroy,  or  injure  any 
standing  or  growing  tree  upon  the 
lands  of  another,  or  shall  wilfully 
take  or  remove  from  any  such  lands 
any  timber  or  wood  previously  cut 
or  severed  from  the  same,  or  shall 
wilfully  dig,  take,  quarry,  or  remove 
from  any  such  lands  any  mineral, 
earth,  or  stone,  such  person,  upon 
conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  coun- 
ty jail  not  less  than  one  month  nor 
more  than  one  year,  or  by  fine  not 
less  than  $50  nor  more  than  $1,000." 

The  learned  district  attorney  pro- 
ceeded upon  the  hypothesis  that  the 
felliniT  of  timber  upon  the  land  of 
another,  cutting  the  timber  into 
BBW  logs,  and  removing  the  logs  so 
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felled  and  aawed^  constituted  lar- 
ceny as  defined  by  §  1947,  L.  0.  L.: 
'*If  any  person  shall  steal  any  goods 
or  chattels,  or  any  government  note, 
bank  note,  promissory  note,  bill  of 
exchange,  bond  or  other  thing  in  ac- 
tion or  any  book  of  accounts  or 
order  or  certificate  concerning 
money  due  or  to  become  due  or 
goods  to  be  delivered,  or  any  deed 
or  writing  containing  a  conveyance 
of  land  or  any  interest  therein,  or 
any  bill  of  sale  or  writing  contain- 
ing a  conveyance  of  goods  or  chat- 
tels, or  any  interest  therein,  or  any 
valuable  contract  in  force,  or  any  re- 
ceipt, release,  or  defeasance  or  any 
writ,  process,  or  public  record,  or 
any  railroad,  railway,  steamboat,  or 
steamship  passenger  ticket  or  other 
evidence  of  the  right  of  a  passenger 
to  transportation,  which  is  the  prop* 
erty  of  another,  such  person  shall 
be  deemed  guilty  of  larceny,  and  up- 
on conviction  thereof,  if  the  prop- 
erty stolen  shall  exceed  in  value  $36^ 
shall  be  punished  by  Imprisonment 
in  the  penitentiary  not  less  than  one 
nor  more  than  ten  years ;  but  if  the 
property  stolen  shall  not  exceed  the 
value  of  $35,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by 
imprisonment  in  the  county  jail  not 
less  than  one  month  nor  more  than 
one  year,  or  by  fine  not  less  than 
$25,  nor  more  than  $100," 

Defendant's  counsel  ably  urges 
that  if  any  offense  was  committed 
by  d^endant  it  was  not  larceny,  but 
the  crime  of  trespass.  The  testi- 
mony disclosed  by  the  bill  of  excep- 
tions justifies  the  statement  that 
defendanl^  prior  to  the  time  of  the 
commission  of  the  acts  charged  in 
the  indictment,  was  operating  a 
sawmill  on  lands  owned  by  E.  W, 
Haines  adjoining  the  property  of 
Elizabeth  Freeman;  that,  after  ex- 
hausting the  merchantable  timber 
upon  tiie  Haines  tract,  defend- 
ant conducted  some  negotiations 
through  Mr,  Haines  for  the  pur- 
chase of  the  timber  owned  by  Eliz- 
abeth Freeman.  While  there  is 
some  conflict  in  the  testimony  con- 
cerning when  the  negotiations  w^e 
had  and  how  far  they  proceeded. 
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yet  by  its  verdict  the  jury  deter- 
mined as  a  matter  of  fact  that  de- 
fendant had  no  legal  right  to  go  up- 
on the  Freeman  land  and  remove 
the  timber  therefrom.  Well  we 
might  add  that  competent  testi- 
mony was  brought  to  the  consider- 
ation of  the  jury  which  would  legal- 
ly sustain  either  a  verdict  of  excul- 
pation or  of  conviction. 

The  question  first  presented  con-> 
•cems  the  applicabilily  of  the  stat- 
ute to  the  facts  charged.  The  con- 
tention of  defendant  is  that  the  in- 
dictment should  have  been  found 
under  the  trespass  section  of  the 
statute,  and  not  under  the  larceny 
section.  The  former  section  does 
not  undertake  to  punish  a  person 
who  asports  timber  from  places 
other  than  upon  the  lands  where 
the  timber  is  growing  or  is  felled. 
In  dissimilar  situations  resort  must 
be  had  to  the  section  denouncing 
larceny.  Moreover,  under  §  1984, 
defining  trespass  on  lands  of  an- 
other, the  act  which  it  undertakes 
to  forbid  is  done  wilfully,  which  the 
statute  at  §  2393,  L.  0.  L.,  says  em- 
braces "simply  a  purpose  or  willing- 
ness to  commit  the  act  .  .  .  and 
does  not  require  any  intent  to  vio- 
late law,  to  injure  another,  or  to  ac- 
quire any  advantage;"  whereas,  in 
the  section  defining  larceny,  an  in- 
tent by  which  the  offense  is  com- 
mitted is  an  essential  element. 
Therefore,  in  our  opinion,  the  crime 
of  larceny  and  the  crime  of  trespass 
on  the  land  of  another  are  entirely 
separate  and  distinct  offenses,  and 
the  evidence  which  would  support 
a  conviction  for  a  violation  of  one 
section  would  not  necessarily  show 
the  party  accused  as  guilty  of  the 
other.  It  may  be  said  that  this  case 
falls  within  the  provisions  of  said 
§  1984,  because  it  refers  partic- 
ularly to  the  cutting  or  removing  of 
timber  on  the  land  of  another,  and 
for  thAt  reas(m  it  excludes  all  other 
punishmente  for  that  offense.  That 
idea  would  be  indisputable  if  the 
commission  of  the  acts  about  which 
complaint  is  made  were  identical  in 
-measure  with  the  statute  making 
.the  transaction  punishable, ,  Then 


the  special  statute  would  inevitably 
operate  to  limit  the  effect  and  force 
of  a  general  act  comprehending  the 
unlawful  transaction.  The  wilful 
cutting  of  timber  upon  the  land  of 
another,  or  its  wilful  removal,  is 
taken  out  of  the  general  class  of 
larceny  and  made  in  substance  an 
independent  offense,  but  the  felline 
of  timber  and  its  subsequent  aspor- 
tation, wheth^  up-  x^«.^ 
on  the  laiui  of  an-  nuovnur  feue« 
other  or  elsewhere, 
If  accompanied  by  a  larc^ous  in- 
tent and  not  alone  wilfully,  ia  still 
within  the  pale  of  the  statute  defin- 
ing larceny.  Resting  within  the 
province  of  the  jury  was  the  deci- 
sion of  this  question.  There  was 
some  testimony  given  to  the  jury 
from  which  a  criminal  intent  was 
inferable,  and  for  that  account  the 
section  of  the  statute  defining  lar- 
ceny was  properly  used  as  the  tape 
by  which  to  meas-  ,>a,,t«e,^^ 
ure  the  presence  or  larceny  or 
absence  of  that  in- 
tent.  The  trial  court  did  not,  we 
conclude,  err  in  holding  that  the  de- 
fendant was  prosecuted  under  an 
appropriate  provision  of  the  stat- 
ute. Woods  V.  People,  222  HI.  293, 
7  LJl.A.(N.S)  520,  113  Am.  St. 
Rep.  415,  78  N.  E.  607,  6  Ann.  Cas. 
736.  Besides,  it  is  no  defense  to  an 
indictment  under  one  statute  that 
a  defendant  might 
also  be  punished 
under  another. 
Converse,  137  U.  S. 
624,  34  L.  ed.  796,  11  Sup.  Ct.  Rep. 
191 ;  State  v.  Glenn  Lumber  Co.  83 
Kan.  399,  111  Pac.  484;  State  v. 
Gallamore,  83  Kan.  412,  111  Pac. 
472;  State  v.  Leonard,  56  Wash. 
83,  105  Pac.  163,  21  Ann.  Cas.  69; 
2  Bishop,  New  Crim.  Proc  §  612. 

Defendant's  second  grievance 
finds  its  root  in  the  trial  court's 
action  in  ordering  a  nunc  pro  time 
entry  of  the  arraignment  and  plea  of 
defendant  upon  extraneous  evidence 
supplied  by  three  affidavits,  where- 
in each  affiant  affirms  that  he  was 
present  in  the  court  room  at  the 
time  the  charge  against  defendant 
was  called  for  trial,  and  saw  him 
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teaigned,  and  heard  him  enter  a 
plea  of  "not  gruiltjr"  to  the  indict* 
ment.  The  record  di8cloffe»  that  de- 
fendant m&de  no  objection  to  the 
irre^arily  complained  of  until 
after  verdict,  nor  that  he  was  in 
any  manner  prejudiced  thereby. 
Irrespective  of  the  doctrine  in  othsae 
jorisdictiona,  this  court  has  an- 
nounced the  rule  that  those  steps 
which  the  law  prescribed  cannot  be 
dispensed  vvith,  and  that  it  is  essen- 
tial to  a  conviction  of  a  felony 

that  defendant  be 
^SS^SIm^      arraigned  and  that 

he  plead  or  refuse 
to  plead.  State  v.  Walton,  50  Or. 
142,  13  L.R.A.(KS.)  811,  91  Pac. 
490 ;  State  v.  Walton,  51  Or.  574,  91 
Pac.  495. 

Consequently,  we  must  consider 
the  valne  of  the  nunc  pro  tunc  en- 
try. Section  2807,  L.  O.  L.,  pro- 
vides that  the  terms  of  the  circuit 
court  in  Washington  county  shall 
be  held  on  the  third  Monday  in 
March,  the  third  Monday  in  July, 
and  the  fourth  Monday  in  Novem- 
ber of  each  year.  Therefore,  it 
will  be  observed  that  the  applica- 
tion for  the  order,  and  its  allow- 
ance, were  made  at  a  term  subse- 
quent to  the  one  at  which  the 
defendant  was  tried  and  convicted. 
There  is  much  ahthority  in  support 
of  the  rule  that  a  judgment  can  be 
amended  or  corrected  at  a  subse- 
quent term  only  when  there  is  suf- 
ficient record  evidence,  or  evidence 
quasi  record,  to  sustain  the  amend- 
ment, and  that  evidence  dehors  the 
record  cannot  be  received  for  this 
purpose.  23  Cyc  879.  Yet,  as 
stated  by  Mr.  Justice  H.  J.  Bean  in 
Grover  v.  Hawthorne,  62  Or.  65, 
121  Pac  806:  'There  are  many 
cases  which  hold  that  an  entry 
nunc  pro  tunc  may  be  ordered  on 
any  evidence  that  is  sufficient  and 
satisfactory,  whether  it  be  parol  or 
otherwise." 

It  is  a  part  of  the  ordinary  duty 
of  the  clerk  of  the  circuit  court  to 
note  in  the  record  of  a  trial  the 
essential  proceedings,  and,  if  he 
tails  through  inadvertence  or  neg- 
ligence to  make  a  memorial  of  that 


Which  actually  occurs,  we  think,  on 
principle,  it  is  competent  for  a 
court  of  record,  under  its  general 
inherent  authority,  to  correct  the 
mistake  and  supply  the  defect  of 
its  recording  officer  so  as'  to  have 
the  record  conform  to  the  actual 
facts  and  truth  of  the  case.  This 
may  be  done  at  any  timd;  equally 
as  well  after  as  during  the  term. 
While  great  caution  should  be  exer- 
cised by  the  trial  court  if  his  action 
is  merely  based  on  memory,  yet 
that  alone  would  not  deprive  him  of 
jurisdiction  to  make  the  order,  and, 
likewise,  the  court  may  make; such 
amendment  upon  any  comrotent 
legal  efvidenqe,  though  foreign  to 
the  record.  In  this  case,  the  circuit 
court  brought  to  the  assistance  of 
his  memory  the  affidavits  of  three 
responsible  persons  who  bore  wit- 
ness that  they  were  present  during 
the  progress  of  the  trial  df  defend- 
ant, and  saw  him  arraigned,  and 
heard  him  plead  not  guilty  to  the 
indictment.  We  believe  the  doc- 
trine best  suited  to  _,a*»T  ot  ■. 
the  proper  admin-  ■r»»i«iiineirt 
istration  of  justice 
is  that  if  the  court  has  performed 
its  whole  duty  correctly,  but  the  re- 
cording officer  has  erred  in  mak- 
ing up  a  proper  or  full  record,  the 
court  may,  in  its  discretion,  cause 
the  record  at  any  time  to  be  amend- 
ed or  corrected  so  as  to  have  it  de- 
clare the  whole  truth.  23  Cyc.  864; 
Doane  v.  Glenn,  1  Colo.  454;  Burson 
V.  Blair,  12  Ind.  371;  Arrington  v. 
Conrey,  17  Ark.  100;  Stockdale  v. 
Johnson,  14  Iowa,  179;  Gilman  v. 
Libbey,  4  Cliif.  447,  Fed.  Gas.  No. 
6445.  Many  other  authorities 
might  be  cited  showing  that  amend- 
ments of  the  character  presented 
by  this  case  are  matters  of  discre- 
tion, but  we  deem  it  unnecessary. 

Counsel  for  defendant  pleads  er- 
ror upon  the  part  of  the  court  in 
charging  the  jury  that  "now,  it  is 
also  necessary  for  me  to  define  to 
you  what  the  meaning  of  the  words 
'goods  and  chattels'  is.  Chattels,  in 
the  ordinary  sense  of  the  word,  is 
any  property  that  is  movable;  not 
80  connected  with  the  ground  as  to 
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become  a  part  of  the  fn^ound  or  the 
realty.  A  growing  tree  is  real  es- 
tate and  is  not  a  chattel,  but  the 
minute  a  growing  tree  becomes  dis- 
connected with  the  ground,  ia 
thrown  down,  then  it  becomes  a 
chattel.  And  while  the  owner  of 
the  property  as  long  as  the  tree  was 
growing  only  owned  real  estate,  if, 
without  severing  her  ownership  of 
the  real  estate,  the  tree  is  cut  down 
without  her  consent,  or  with  her 
consent,  it  then  becomes  a  chattel, 
and  capable  of  asportation,  and  the 
person  who  converts  real  property 
into  personal  property  and  then  car- 
ries It  away,  if  he  does  it  unlawful- 
ly and  wrongfully,  WQuld  be  guilty 
of  larceny.  A  tree,  when  it  is  cut 
from  the  stump,  cut  into  these  logs, 
becomes  a  chattel,  and  the  party 
who  would  steal  that,  carry  it  away 
secretly  without  the  knowledge  or 
consent  of  the  owner,  would  be 
guilty  of  larceny  under  the  statutes 
of  this  state." 

As  an  abstract  proposition  of  law, 
we  believe  the  court  advised  the 
jury  correctiy.  Accepted  by  all  the 
authorities  is  the  concept  that  lar- 
ceny is  predicable  of  goods  personal, 
and  not  of  chattels  real ;  that  is,  of 
such  as  are  annexed  to  the  freehold. 
Resting  in  the  mind  of  our  legal  an- 
cestors was  the  notion  that  a  period 
of  time  varying  in  extent  must  in^ 
tervene  between  the  severance  of 
the  thing  from  the  soil  and  its  aspor- 
tation; in  fact,  the  application  of 
the  doctrine  at  times  is  so  subtle  as 
to  require  much  mental  gymnastics. 
The  simpler,  more  modem,  and  bet- 
ter doctrine,  we  think,  is  found  in 

i^oeny-timber  those  cases  which 
-Mcveranoe         hold  that  by  the  act 
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of  severance  the 
wrongdoer  converts  the  property 
into  a  chattel,  and  if  he  then  re- 
moves the  severed  property  with  a 
felonious  intent  he  is  guilty  oif  lar- 
ceny, whatever  despatch  may  have 
been  employed  by  the  thief  in  the 
removal.  Bishop,  Crim.  Law,  7th 
ed.  §  655;  State  v.  Parker,  34  Ark. 
158,  36  Am.  Rep.  5;  Harberger  v. 
State,  4  Tex.  App.  26,  30  Am.  Rep. 


157;  1  Whart.  Crim.  Law,  11th  ed. 
pp.  13,  14;  Bell  v.  State,  4  Baxt. 
426;  State  v.  Moore,  33  N.  C.  (11 
Ired.  L.)  160,  63  Am.  Dee.  401. 

The  next  assignment  of  error  is 
founded  upon  the  court's  failure  to 
instruct  the  jury  tiiat  in  criminal 
cases  the  law  presumes  the  defend- 
ant to  be  innocent  of  the  crime 
charged,  and  that  this  presumption 
follows  him  throughout  the  trial 
and  until  the  jury  are  convinced  be- 
yond a  reasonable  doubt  of  tlie 
guilt  of  the  defendant.  No  request 
was  made  by  defendant  fbr  suoi  iii- 
struction,  and  for  Ap»e«i- 
that  reason  this  nesiMtt*  in- 
court  many  years 
ago  estabhshed,  and  has  since  fol- 
lowed, the  rule  that  no  error  is  as- 
signable. The  duty  of  the  trial 
judge  in  this  respect  is  set  forth  at 
§  139,  L.  O.  L.:  "In  charging  the 
jury,  the  court  shall  state  to  them 
all  matters  of  law  which  it  thinks 
necessary  for  their  information  in 
giving  their  verdict,  but  it  shall  not 
present  the  facts  of  the  case,  but 
shall  inform  the  jury  that  they  are 
the  exclusive  judges  of  all  quea- 
tions  of  fact." 

In  fairness  to  the  trial  judge  de- 
fendant should,  if  he  is  not  satisfied 
with  the  charge  as  delivered  by  the 
court,  submit  such  instructions  as 
he  may  desire  with  a  request  that 
they  be  given.  Omitting  to  do  this, 
it. is  not  reversible  error  fbr  the 
trial  court  to  fail  to  give  particnial: 
instructions.  Page  v.  Finiey,  8  Or. 
45;  Kearney  v.  Snodgrass,  12  Or. 
811,  7  Pac.  309 ;  State  v.  Foot  You, 
24  Or.  61,  32  Pac.  1081, 33  Pac.  537 ; 
State  V.  Brown,  28  Or.  148,  41  Pac. 
1042;  SUte  v.  Magers,  86  Or.  61, 
58  Pac.  892;Smltson  v.  Southern  P. 
Co.  37  Or.  89,  60  Pac.  907;  Baker 
County  V.  Huntington,  48  Or.  600, 
87  Pac.  1086,  89  Pac.  144. 

So,  believing  that  no  error  was 
committed  in  the  trial  of  the  case, 
the  judgment  is  affirmed. 

McBride,  Ch.  J.,  and  Eakin  and 
Bean,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  granted,  McBride,  J.,  on  March 
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80,  1915,  handed  down  the  follow- 
ing opinion: 

Upon  this  rehearing  we  find  no 
reason  to  recede  from  the  former 
opinion.  The  first  contention  is 
that  this  court  erred  in  the  original 
opinion  in  holding  that  the  order 
requiring  a  record  of  the  defend- 
ant's plea  of  not  guilty  to  be  en- 
tered nunc  pro  tunc'  was  properly 
made.  In  addition  to  the  authori- 
ties cited  in  the  original  opinion 
sustaining  the  conclusions  there 
announced  upon  this  question,  we 
here  cite  Re  Wight,  1S4  U.  S.  1S6, 
33  L.  ed.  866,  10  Sup.  Ct.  Rep.  487, 
^ere  the  court,  discussing  the 
authority  of  the  lower  court  to 
make  an  entry  nunc  pro  tunc  in  the 
absence  of  some  memorandum  of 
what  had  actually  occurred,  says: 
"We  are  satisfied,  however,  upon 
an  examination  of  the  authorities, 
that  this  restriction  upon  the  power 
of  the  court  does  not  exist." 

In  Bilansky  t.  State,  3  Minn.  427, 
Gil.  313,  the  court,  passing  upon 
the  right  of  the  lower  court  to  enter 
an  Oliver  nunc  pro  tunc  not  based 
upon  any  written  memorandum  on 
file,  observes :  "But  when  the  facts 
stand  undisputed,  and  the  objection 
is  based  upon  the  technical  point 
alone  that  the  term  has  passed  at 
which  the  record  was  made-up,  it 
would  be  doing  violence  to  the  spirit 
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which  pervades  the  administration 
of  justice  in  the  present  age,  to  sua- 
tahi  it." 

In  the  case  at  bar  the  actual  fact 
that  the  defendant  was  arraigned 
and  entered  his  plea  of  not  guilty 
is  not  disputed  by  any  afiidavit  or 
other  evidence,  and  is  conclusively 
shown  by  the  afiSdavits  of  several 
reputable  citizens  who  were  pres- 
ent when  the  arraignment  was 
made  and  the  plea  of  not  guilty  en- 
tered. It  is  evident  that  §  1984,  L. 
O.  L.,  was  not  intended  to  cover 
cases  of  felonious  taking  of  logs  or 
timber,  but  only  cases  of  wilful 
trespass  and  taking,  where  no  fe- 
lonious intent  existed.  It  would  fur- 
nish a  very  inadequate  protection 
in  cases  where  an  irresponsible  per- 
son might  steal  thousands  of  dol- 
lars worth  of  saw  logs  and  escape 
with  the  maximum  fine  of  $1,000. 
The  legislature  never  contemplated 
such  an  absurdity. 

Other  objections  to  rulings  and 
remarks  of  the  trial  judge  are 
urged,  but  they  were  not  excepted 
to  on  the  trial,  and,  for  the  reasons 
stated  in  the  original  opinion,  can- 
not be  considered  here. 

We  adhere  to  our  original  opin- 
ion. 

Harris,  J.»  took  no  part  in  the 
consideration  of  this  case. 


ANNOTATION. 


Power  to  amend  record  in  criminal  case  aft^  term  on  evidence  dehors  record. 


L  Introductory,  1127. 
n.  Majority  rule,  1127. 
III.  Minority  rule,  1141. 

7.  Jnlroducfory. 

It  is  the  purpose  of  this  note  to  re- 
view the  decisions  in  those  criminal 
cases  wherein  the  power  of  a  court 
to  amend  its  record  after  the  term, 
on  evidence  dehors  the  record,  has 
been  discussed.  It  is  concerned  only 
with  the  amendment  oi  the  record 
after  term  so  as  to  make  it  set  forth 
correctly  the  acts  and  proceedings  of 
the  court  during  the  term.  It  is  to  be 
noted  in  this  connection  that  the  rules 


applying  in  the  case  of  amendment  of 
the  record  for  the  purpose  of  correct- 
ing clerical  errors  and  misprisions 
have  no  application  in  the  case  of 
amendment  of  the  judgment  for  the 
purpose  of  correcting  a  judicial  error, 
and  cases  of  that  kind  are  not  within 
the  scope  of  the  present  disc^pssion. 

IJ.  Majority  rule. 

In  the  majority  of  the  jurisdictions 
which  have  passed  on  the  question, 
the  rule  obtains  that  a  court  has  in- 
herent power  to  correct  any  clerical 
error  or  misprision  in  its  record  so  as 
to  cause  its  acts  and  proceedings  to 
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be  set  fo'rtii  correctly;  that  this  power 
may  be  exercised  after  the  expiration 
of  the  tenn,  as  well  as  during  the 
tenn,  when  it  appears  to  the  court  that 
the  Justice  and  truth  of  the  ease  re- 
quire it;  and  that  in  allowiner  the 
amendment  the  court  may  act  on  any 
competent  legal  evidence. 

United  States.— Kelly  v.  United 
States  (1887)  27  Fed.  616;  Re  Wight 
(1889)  134  U.  S.  136,  83  L.  ed.  865,  10 
Sup.  Ct.  Rep.  487. 

Alabama. — Lewis  v.  State  (1914)  10 
Ala.  App.  31,  64  So.  637. 

Arkansas.— Green  v.  State  (1867) 
19  Ark.  178;  Freel  v.  State  (1860)  21 
Ark.  218;  Binns  v.  State  (1879)  85 
Ark.  118;  Sweeney  v.  State  (1880) 
35  Ark.  685;  Baker  v.  State  (1882)  39 
Ark.  180;  Gtoddard  v.  State  (1906)  78 
Ark.  226,  95  S.  W.  476;  Bowman  v. 
State  (1909)  93  Ark.  168,  129  S.  W. 
80;  Hydrick  v.  State  (1912)  108  Ark. 
4,  145  S.  W.  542. 

California.  —  People  v.  Murback 
(1883)  64  Cal.  369,  30  Pac.  603;  Peo- 
ple T.  McNulty  (1892)  93  Cal.  427,  26 
Pac.  697,  29  Pac.  61. 

Colorado.  —  Wentzel  v.  People 
(1913)  66  Colo.  33,  133  Pac.  415. 

Dakota. — ^Territory  v.  Christensen 
(1887)  4  Dak.  410,  31  N.  W.  847.  • 

Florida.— Brown  v.  State  (1892)  29 
Fla.  494,  11  So.  181;  Olive  v.  State 
(1894)  34  Fla.  203,  15  So.  926. 

Idaho.— State  v.  Watkins  (1900)  7 
Idaho,  36,  69  Pac.  1106. 

Indiaiui.r~Stato  v.  Pearce  (1860)  14 
Ind.  426;  Long  v.  State  (1877)  66 
Ind.  133;  Knight  v.  State  (1880) 
70  Ind.  375;  Walker  v.  Stete  (1886) 
102  Ind.  502,  1  N.  E.  857. 

Iowa.— State  v.  McComb  (1864)  18 
Iowa,  43;  State  v.  Westfall  (1878)  49 
Iowa,  828,  3  Am.  Crim.  Rep.  343. 

Kansas.— State  v.  Curry  (1906)  74 
Kan.  624,  87  Pac.  746. 

Louisiana.— State  v.  Foike  (1847) 
2  La.  Ann.  744;  State  v.  Gates  (1854) 
9  La.  Ann.  94;  State  v.  Williams 
(1876)  28  La.  Ann.  810;  State  v.  Mon- 
ceaux  (1896)  48  La.  Ann.  103,  18  So. 
896;  State  v.  Grandison  (1897)  49  La. 
Ann.  1014.  22  So.  308;  State  V.  Hart 
(1913)  133  La.  6,  62  So.  161. 

Massachusetts. — Com.  v.  Weymouth 
(1861)  2  Allen,  144, 79  Am.  Dec.  776. 


Hinneeota.  —  Bilansky  State 
(1859)  3  Minn.  427,  Gil.  818. 

Montana.— SUte  v.  Hall  (1918)  — 
Mont  — ,  176  Pac  267. 

Nebra^a.  —  Garrison  ▼.  People 
(1877)  6  Neb.  274, 

New  Mexico. — Borrego  v.  Territory 
(1896)  8  N.  M.  446,  46  Pac,  349. 

New  Yorii.  —  People  v.  Flanigan 
(1903)  174  N.  Y.  356,  66  N.  E.  988. 

North  Carollnaw — State  v.  Craton 
(1846)  28  N.  C.  (6  Ired.  L.)  164;  State 
v.  Swepson  (1881)  84  N.  a  827;  State 
V.  Warren  (1886)  96  N.  G.  674. 

Ohiow— Mahan  v.  State  (1840)  10 
Ohio,  238;  Hollister  v.  Judges  of  Dis- 
trict Ct.  (1867)  8  Ohio  St  202;  Ben- 
edict V.  State  (1887)  44  Ohio  St  679, 
11  N.  E.  125,  7  Am.  Crim.  Rep.  11. 

Oklahoma.— Re  McQuown  ( 1907 ) 
19  Okla.  347,  11  LJtA.(N.S.)  1186,  91 
Pac.  689. 

Oregon. — See  the  reported  case 

(State  v.  Donahue,  ante,  1121). 

Pennsylvania.  —  Com.  v.  Rusic 
(1911)  229  Pa.  687,  79  Atl.  140. 

Vermont — State  v.  Gioraez  (1916) 
89  Vt.  490,  96  Atl.  190. 

Washington.  —  State  v.  Straub 
(1896)  16  Wash.  Ill,  47  Pac.  227; 
State  T.  Engstrom  (1916)  86  Wash. 
499,  160  Pac.  1173. 

In  Kelly  v.  United  States  (Fed.) 
supra,  the  defendant  was  indicted  for 
manslaughter,  and  put  on  trial  in  the 
circuit  court.  The  jury  disagreed,  and 
were  discharged,  but  the  clerk  failed 
to  enter  the  order  discharging  the 
jury  on  the  record.  The  case  was 
certified  to  the  district  court,  vriiere 
a  new  indictment  was  found  against 
the  defendant  On  the  trial  in  the 
district  court,  the  defendant  pleaded 
former  jeopardy,  and  oifered  the  rec- 
ord of  the  circuit  court,  showing  his 
arraignment,  plea,  the  impaneling  of 
the  jury,  and  no  discharge.  On  pre- 
sentment of  this  record,  the  district 
judge  who  sat  at  the  trial  of  the  case 
in  the  circuit  court  went  into  the  cir- 
cuit court,  which  was  then  standing 
open,  and  directed  the  clerk  to  enter 
the  order  dischar^ng  the  jury,  and 
certify  the  record  of  that  fact  to  the 
district  court,  which  was  accordingly 
done.  This  correction  of  the  record 
of  the  previous  term  was  made  from 
the  recollection  of  the  judge  and  oth- 
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era  present  at  the  trial.  Proceedings 
were  then  resumed  in  the  district 
court;  the  plea  of  former  jeopardy 
was  overraled,  and,  after  conviction, 
on  appeal  to  the  circuit  court,  the 
power  1^  the  court  thus  to  amend  its 
record  was  sustained.  The  court  said: 
"The  plaintiff  in  error  contends  that 
Ms  plea  of  former  jeopardy  should 
have  been  sustained,  on  the  ground 
that  the  court  had  no  right  to  correct 
the  record  in  the  manner  stated ;  and 
that  without  such  correction  the  plea 
of  foimer  jeopardy  would  be  good,  be- 
cause^ as  the  record  then  stood,  it  did 
not  aniear  that  the  jury  had  been 
discharged.  The  district  judge  sat  at 
the  trial  of  the  case  in  the  circuit 
court.  The  fact  was  one  within  his 
knowledge  and  the  knowledge  of  all 
present  The  omission  was  a  mere 
clerical  one.  Under  the  circumstances 
we  can  discover  no  error  in  the  order 
to  correct  the  record  in  accordance 
with  the  fact  The  poww  of  a  court  to 
amend  its  own  record  nunc  pro  tunc 
has  long  been  recognised,  and  is  well 
established." 

In  the  case  of  Re  Wight  (U.  S.)  su- 
pra, after  a  conviction  had  in  the 
district  court  the  judge  of  that  court 
made  an  order  remitting  the  case  to 
the  circuit  court.  That  court  remand- 
ed the  case  to  the  district  court  The 
district  court  then  entered  judgment 
and  sentence  against  the  defendant 
Thereafter  the  defendant  brought  ha- 
beas corpus  on  the  ground  that  the 
district  court  had  no  jurisdiction  to 
pronounce  sentence,  for  the  reason 
that  it  appeared  from  the  record  that 
at  the  time  judgment  was  entered  and 
sentence  pronounced  the  cause  was  not 
pending  in  the  district  court,  but  that 
the  same  had  been  by  order  of  the 
court  remitted  to  the  circuit  court 
and  it  did  not  appear  from  the  record 
that  the  case  had  ever  been  remanded 
by  the  latter  court  to  the  district  court. 
The  circuit  court  thereupon,  at  a  term 
subsequent  to  that  at  which  the  order 
remanding  the  case  to  the  district 
court  was  made,  and  on  its  "recollec- 
tion of  the  facts  of  the  making  of  the 
said  order,"  made  an  order  for  a  nunc 
pro  tunc  record  which  showed  that  the 
case  had  been  remanded  from  that 
court  to  the  district  court  prior  to  the 


time  when  sentence  was  passed  upon 
the  prisoner.  The  Supreme  Court  of 
the  United  States  held  the  action  of 
the  ciircuit  court  in  thus  amending  its 
record  to  be  a  legitimate  exercise  of 
power,  saying:  "Our  first  impression 
was  that  whatevw  might  be  the  pow- 
ers of  the  courts  in  tiiis  regard  over 
their  records  during  the  term  in  which 
the  transactions  are  supposed  to  have 
occurred,  the  record  of  which,  or  fail- 
ure to  make  any  record  of  which,  is 
the  subject  of  amendment  yet,  when 
it  was  attempted  to  do  this  after  an 
adjournment  and  at  a  Bubsequent 
tern  of  the  court  the  powers  of  the 
court  in  making  such  changes  in  the 
records  of  the  proceedings  were  lim- 
ited to  those  in  which  there  remained 
written  memoranda  of  some  kind  in 
the  case,  and  among  the  files  of  the 
court,  by  which  the  record  could  be 
amendett  if  erroneous,  or  the  proper 
entry  could  be  supplied,  if  one  had 
been  omitted.  And  especially  that  In 
criminal  procedure  this  power  to  make 
such  entries  at  a  subsequent  term  of 
the  court,  of  what  had  transpired  at  a 
former  term,  as  would  establish  the 
authority  of  the  court  to  pass  a  sen- 
tence of  fine  or  imprisonment  either 
did  not  exist  at  all,  or,  if  it  did,  was 
limited  to  cases  in  which  some  written 
evidence  of  what  was  done  remained 
in  the  papers  connected  with  t^e  case. 
We  are  satisfied,  however,  upon  an 
examination  of  the  authorities,  that 
this  restriction  upon  the  power  of  the 
court  does  not  exist." 

In  Lewis  v.  State  (1914)  10  Ala. 
App.  31,  64  So.  637,  the  original  ver- 
d^t  was  lost  Parol  evidence  intro- 
duced to  show  the  contents  of  the 
verdict  supported  a  finding  that  the 
verdict,  as  rendered,  was  in  the  follow- 
ing language:  "We,  the  jury,  find  the 
defendant  guilty  of  murder  in  the 
second  degree,  and  fix  his  punishment 
at  imprisonment  in  the  penitentiary 
for  a  term  of  twenty  years."  This  ver- 
dict differed  from  the  one  set  out  in 
the  minute  entry,  in  that  in  ttie  latter 
the  word  next  preceding  "degree"  was 
"first"  instead  of  the  word  "second," 
thus  showing  a  finding  that  the  defend- 
ant was  guilty  of  murder  in  the  first 
degree.  It  was  held  that  the  court  was 
warranted  in  correcting  the  minute 
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entry  at  a  subsequent  term,  to  make  it 
recite  the  verdict  as  it  was  found  to 
have  been  rendered. 

In  Green  v.  State  (1857)  19  Ark.  178, 
wherein  there  was  no  showing  in  the 
record  that  the  indictment  was  re- 
turned into  court' by  the  ^and  jury, 
it  was  held  that  if  the  grand  jury  did 
in  point  of  fact  return  the  indictment 
into  court,  as  required  by  law,  the  cir- 
cuit court  might,  after  term,  by  a  nunc 
pro  tunc  entry,  make  its  record  show 
that  fact. 

'  In  Freel  r.  State  (1860)  21  Ailc 
wherein  it  appeared  from  the  bill  «f 
exceptions  that  the  crime  was  com- 
mitted after  the  date  when,  according 
to  the  record,  the  indictment  was 
found,  it  was  held  to'  be  proper  for  the 
trial  court,  after  an  appeal  was  grant- 
ed, to  have  the  prisoner  brought  be- 
fore it,  and  the  error  in  the  bill  of 
exceptions  as  to  the  time  when  the  of- 
fense wafe  committed  corrected,  the 
errbr  having  occurred,  not  in  the  testi- 
mony, but  in  the  drafting  of  the  bill 
of  exceptions. 

In  Binns  v.  State  (1879)  3B  Ark. 
118,  the  transcript  of  the  record  on 
which  appeal  was  allowed  failed  to 
show  that  the  jurors  by  whom  the  ap- 
pellant was  tried  were  sworn.  After- 
wards he  was  brought  into  the  court 
below,  and  it  was  shown  to  the  satis- 
faction of  the  court  that  the  jurors 
were  in  fa6t  duly  sworn  when  im- 
paneled, but  that  the  clerk  had  omit- 
ted, by  inadvertence,  to  make  tiie  rec- 
ord show  the  fact.  The  record  was 
thereupon  amended  by  a  nunc  pro  tunc 
order  of  the  court  to  cure  the  omission, 
and  the  power  to  make  the  amendment 
was  sustained. 

In  Sweeney  v.  State  (1880)  35  Ark. 
585,  the  jury  returned  a  verdict  which 
was  recorded  as  follows:  **We,  the 
jury,  find  the  defendant  guilty  as 
charged  in  the  indictment."  At  a  sub- 
sequent term  of  court  the  prisoner 
was  brought  into  court,  and  the  attor- 
ney for  the  state  filed  a  motion  to 
amend  the  record  in  the  matter  of 
the  verdict,  so  as  to  make  it  speak  the 
truth,  showing  that  at  the  trial  the 
■jury  in  fact  returned  into  court,  in 
writing,  the  following  verdict:  "We, 
the  jury,  find  the  defendant  guilty  of 
murder  in  the  first  degree.  (Signed) 


J.  L.  Bobertson,  Foreman."  On  the 
hearing  of  the  motion  to  amend  the 
record,  the  clerk  of  the  court  testified 
that  he  was  present  when  the  verdict 
was  returned  into  court,  and  produced 
the  original  verdict,  which  was  in  the 
words  given  above  and  signed  by  Rob- 
ertson. The  witness  further  testified 
that  the  papers  in  the  case  had  been  in 
his  custody  from  the  time  the  verdict 
was  returned  to  that  time,  and  that 
the  verdict  had  been  in  no  respect 
altered  or  tampered  with;  that  it  was 
by  his  own  clerical  misprision  in  re- 
cording the  proceedings  in  the  case  at 
the  last  term  that  the  record  failed 
to  show  the  degree  of  murder  of  which 
the  jury  found  defendant  guilty.  On 
this  evidence  the  court  ordered  the 
verdict  as  8h6wn  to  have  hem  actoally 
iSetumed  by  the  jar^,  to  be  recorded 
by  a  none  pro  tunc  entry. 

In  B&ker  v.  State  (1882)  8»  Ark. 
ISO,  the  transcript  of  the  record  pre- 
sented on  the  application  for  an  ap- 
peal, and  filed  after  its  allowance, 
failed  to  show  any  arraignment  or 
plea  of  the  prisoner.  An  alias  cer'- 
tiorati  was  issued,  on  which  tiie  clerk 
returned  a  transcript  of  a  nunc  pro 
tunc  entry,  made  at  a  subsequent  term 
Of  the  court  below,  shomng  that  the 
prisoner  waived  formal  arraignment, 
and  entered  the  plea  of  not  guilty,  be- 
fore trial,  at  the  former  term.  It  was 
held  that  the  trial  court  had  power  so 
to  amend  its  records,  but  that  the 
amended  record  was  insuflSeient  to 
support  a  conviction,  because  it  did 
not  show  that  the  prisoner  was  pres- 
ent when  the  nunc  pro  tune  entry  was 
ordered  to  be  made.  Also  the  entry 
as  copied  in  the  original  transcript,, 
showing  the  impaneling  of  the  grand 
jury  which  found  the  indictment, 
showed  that  a  foreman  was  appointed 
and  sworn,  but  failed  to  show,  as  it 
should  have  done,  that  his  fellows 
were  sworn.  The  court  said:  "If  it 
can  be  shown  to  the  satisf^tion  of 
the  court  below  that  all  of  the  grand 
jurors  were  in  fact  sworn,  the  defect 
in  the  record  may  be  amended  by  a. 
nunc  pro  tunc  entry,  and  the  prisoner 
may  be  arraigned,  and  required  to 
plead  to  the  indictment." 

In  Goddard  v.  State  (1906)  78  Ark. 
226,  96  S.  W.  476,  the  record  failed  to 
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show  that  the  jury  before  which  the 
defendant  was  tried  was  sworn  as  the 
law  required.  The  tria!  court,  at  a 
subsequent  term,  heard  the  testimony 
of  the  jurors  who  tried  the  case  and 
of  otJier  persons  pres»it  at  the  trial; 
and  found  from  this  testimony  that 
the  jury  had  been  duly  sworn  as  the 
law  required,  and  amended  its  record 
accordingly  so  as  to  speak  the  truth. 
It  was  held  thAt  the  eourt  had  author- 
ity so  to  amend  its  records  as  to  rac^e 
them  speak  the  truth,  and  might  do  so 
on  any  legal  and  competent  evidence. 

Ilk  Bowman  v.  State  (1909)  93  Ark. 
168,  129  S.  W.  80,  after  an  appeal  to 
the  supreme  court  it  was  discovered 
that  the  transcript  did  not  show  that 
the  mandate  of  the  supreme  court,  on 
the  reversal  of  the  case  6n  the  former 
appeal,  had  ever  been  liled  in  thd 
circuit  court,  and  that  there  was  no 
judgment  of  the  circuit  court  over- 
ruling the  demurrer  of  the  defend- 
ant as  directed  by  the  mandate. 
Notice  of  the  application  to  amend 
the  record  was  given  to  the  defend- 
ants counsel,  and  the  defendant  was 
broui^t  into  court  when  the  same 
was  heard  and  determined.  The  man- 
date, with  indorsement  on  it  by  the 
clerk  of  the  date  of  its  filing,  showed 
that  it  had  been  filed,  and  that,  with 
the  presiding  judge's  own  recollection, 
he  being  the  judge  who  had  presided 
throughout  all  the  proceedings  in  the 
case,  was' held  to  be  sufficient  evidence 
on  which  to  base  a  finding  that  the  de- 
fendants demurrer  had  been  oveiv 
ruled  in  accordance  with'  the  direc- 
tions of  the  mandate,  and  for  the  entry 
of  an  order  nunc  pro  tunc  to  make  the 
record  speak  the  truth. 

In  Hydrick  v.  State  (1912)  108  Ark. 
4,  146  S.  W.  642,  the  defendant  on 
appeal  assigned  as  one  reason  for  a 
reversal  of  the  Judgment  of  convic- 
tion the  misconduct  of  the  jury  in 
reading  an  article  in  a  newspaper, 
which  was  calculated  to  prejudice  the 
jurors  against  the  defendant,  while 
they  were  considering  their  verdict. 
The  prosecuting  attorney  filed  in  the 
trial  court,  after  the  term  at  which 
the  case  was  heard,  a  petition  fdr  a 
nunc  pro  tunc  order  to  have  the  record 
amended  to  show  that,  on  the  hearing 
of  a  motion  by  defendant  for  a  new 


trial  on  the  ground  that  the  jury  was 
prejudiced  by  reading  the  newspaper 
article  before  rendering  a  verdict, 
testimony  was  introduced  showing 
that  none  of  the  jurors  read  the  arti- 
cle. The  defendant  admitted'that  this 
testimony  was  introduced,  and  the 
court  thereupon  ordered  the  record 
amended  by  incorporating  such  testi- 
mony. The  court  said:  "It  is  insisted 
that  the  original  bill  of  exceptions 
represents  the  entire  action  taken  by 
the  trial'  judge  at  tlie  time  h'e  signed 
it,  and  on  this  account  no  further  ac- 
tion could  nbw  be  taken  which  was  rtot 
in  contemplation  of  the  trial  j.udge  at 
the  tirte  he  signed  the' bill  of  .  excep- 
tions. But  the  bill  of  exceptions  is 
only  a  vehicle  to  bring  into  the  record 
t^e  matters  and  proceedings  happen- 
ing during  the  trial.  When  duly 
signed  and  filed,  it  becomes  a  part  of 
the  record.  It  presents  the  testimony 
given  and  the  matters  done  at  the  trial, 
and  therefore,  if  such  testimony  ac- 
tually given,  or' other  matters  done  at 
the  time  of  the  trial,  have  been  omitted 
from  it,  the  bill  of  exceptions  can  be 
corrected  by  incorporating  such  testi- 
mony or  other  matters.  The  bill  of 
exceptions,  like  any  other  part  of  the 
record,  should  speak  the  truth,  apd, 
like  any  other  part  of  the  record,  it 
may  be  amended  so  as  to  make  it  speak 
the  truth.  The  entries  in  the  bill  of 
exceptions  should  correspond  with 
what  was  actually  done.  Hence,  if 
anything  has  been  omitted  from  it 
which  is  properly  a  part  of  it,  but 
fails  to  be  incorporated  in  it,  through 
negligence  of  the  attorneys  or  inad- 
vertence of  the  trial  judge,  then  the 
omission  may  be  supplied  by  ahiend-. 
ment  made  after  the  term." 

In  People  v.  Murback  (1883)  64  Cal.'. 
869»'  SO  Pad.  608,  the  indictment 
charged  that  the  murder  was  commit- 
ted on  the  26th  day  of  November,  1882, 
Of  that  crime  the  defendant  was  con- 
victed, and,  on  conviction,  judgment 
was  pronounced.  But  the  clerk,  in 
making  up  his  minutes  of  the  pro-* 
ceeding  for  sentence,  entered  as  part 
of  the  proceeding  that  the  court  in- 
formed the  defendant  "of  the  indict- 
ment found  against  him  for  the  crime 
of  murder  committed  on  November  26, 
1883."  This  entry  did  not  express  the 
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fact;  and,  after  discovering  the  mis- 
take which  had  been  made,  Uie  court, 
on  notice  to  defendant  and  his  coun< 
sel,  ordered  the  entry  to  be  corrected 
by  chaneine  the  figrures  "1883"  to 
"1882/'  so  as  to  express  the  truth. 
The  order  was  made  March  12»  1883. 
Meantime  an  appeal  had  been  taken 
from  the  judgment;  and  it  was  con- 
tended that  the  court  had  no  jurisdic- 
tion, pending  the  appeal,  to  make  the 
order.  The  supreme  court  sustained 
the  action  of  the  trial  court  in  amend- 
ing the  record  so  as  to  make  it  speak 
the  truth,  saying  that  the  mistake  was 
one  which  could  be  corrected  at  any 
time  while  the  record  of  the  case  was 
subject  to  the  physical  control  of  the 
court 

In  People  t.  McNuIty  (1892)  93  Cal. 
427,  26  Pac.  597,  29  Pac.  61,  the  rec- 
ord on  appeal  was  found  not  to  show 
that,  when  defendant  appeared  for 
judgment,  he  was  asked  "if  he  had  any 
legal  cause  to  show  why  judgment 
should  not  be  pronounced  against 
him,"  as  required  by  law.  On  a  sug- 
.ges^on  of  tiie  diminution  of  the  rec- 
ord tiiere  was  filed  a  certified  copy  of 
the  record  of  the  trial  court,  contain- 
ing an  amendment  of  the  minutes  nunc 
pro  tunc  as  to  the  fact  that  when  the 
defendant  appeared  for  judgment  he 
was  asked  tiie  said  question  as  re- 
quired by  law.  It  was  held  ttuA  the 
trial  court  had  power  to  amend  its  rec- 
ord so  as  to  conform  to  the  true  state 
of  facts,  even  pending  appeal. 

In  Wentzel  v.  People  (1913)  66  Colo. 
S3,  133  Pac.  415,  the  defendant  was, 
under  a  plea  of  guilty  to  an  informa- 
tion charging  him  with  incest,  sen- 
tenced to  the  penitentiary.  Some 
tiiree  years  later,  the  defendant's 
counsel  filed  a  motion  to  amend  the 
information  in  certain  particulars  to 
make  it  conform  to  the  facts.  The  tes- 
timony on  which  the  amendment  was 
sought  was  contradicted  and  the  trial 
court  overruled  the  motion  to  amend. 
The  supreme  court  said:  "The  ques- 
tion of  amendment  of  the  record  was 
clearly  within  the  discretion  of  the 
court,  subject,  as  in  case  of  every 
such  discretion,  to  review,  by  reason 
of  abuse  of  such  discretion  only. 
Clearly  there  was  no  abuse  of  discre- 
tion in  this  case." 


In  Territorr  v.  Christensen  (1887) 
4  Dak.  410,  31  N.  W.  847.  after  judg- 
ment was  pronounced,  and  the  defend- 
ant conveyed  to  the  penitentiary,  the 
defendant  sued  out  a  writ  of  error 
and  assigned  as  errors  of  record  that 
(1)  the  plea  of  defendant  did  not  con- 
form to  the  statutory  form;  (2)  it  did 
not  appear  by  record  that  tiie  clerk  or 
district  attorney  on  th%  trial  read  the 
indictment,  or  stated  the  plea  of  the 
defendant,  to  the  jury;  (3)  it  did  not 
appear  by  the  record  that  when  the 
verdict  was  given  and  recorded,  or  at 
any  time,  the  clerk  read  it  to  the  jury 
and  inquired  if  it  was  their  verdict; 
(4)  it  did  not  appear  that  a  time  was 
appointed  by  the  court;  after  tiie  re- 
turn of  the  verdict  for  pronouncing 
judgment,  or  any  time  allowed  after 
verdict  before  judgment;  (5)  the  rec- 
ord did  not  show  that  before  judgment 
the  defendant  was  informed  of  the 
nature  of  the  indictment,  or  of  his  plea, 
or  of  the  verdict,  or  was  asked  wheth- 
er he  had  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced 
against  him;  (7)  judgment  was  ren- 
dered without  stating  offense.  The 
writ  of  error  came  on  for  argument 
in  the  supreme  court,  at  which  time 
the  attorney  for  the  territory  made  an 
application  to  the  court  for  a  writ  of 
certiorari  to  the  trial  court,  requir- 
ing it  to  certify  further  tiie  recoil  of 
the  proceedings  had  in  tiie  trial,  al- 
leging tiiat  the  record  sent  up  was  not 
full  and  complete.  The  clerk  having 
made  return  to  the  writ  of  certiorari, 
it  appeared  from  inspection  thereof, 
and  the  record  returned,  that  after  the 
allowance  of  the  writ  of  error  and 
issuance  of  the  writ  of  certiorari,  and 
after  expiration  of  the  term  at  wkich 
judgment  was  rendered,  tiie  trial  court 
made  an  order  correcting  and  supply- 
ing the  omissions,  irregularities,  and 
errors  complained  of.  This  amend- 
ment of  the  record  was  made  after  no- 
tice to  the  defendant  and  his  attor- 
neys, and  from  the  recollections  of  the 
clerk,  of  the  district  attorney,  and  of 
the  judge  presiding  at  the  trial,  who 
was  still  the  presiding  judge  ni  that 
court,  and  from  the  inspection  of  tiie 
records  and  papers  filed  in  the  case. 
It  was  held  by  the  supreme  court  that 
the  trial  court  had  power  thus  to 
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amend  its  record  after  the  term  at 
which  jadgment  was  rendered.  The 
court  said:  "The  question  of  amending: 
the  record  is  not  a  new  one.  Courts 
have  been  in  the  habit  of  amend- 
ing their  records  ever  since  the  courts 
of  record  have  had  an  existence.  No 
two  of  the  cases  cited  are  exactly  alike 
in  the  facts  presented,  and  very  few 
of  them  are  parallel  with  the  one  at 
bar.  All  the  cases  agree  that  the 
courts  have  absolute  control  over  their 
records  during  the  entire  term  at 
which  the  judgment  was  rendered,  and 
in  which  action  or  proceeding  the 
amendment  is  sought  to  be  made. 
We  have  examined  with  some  care  the 
cases  cited  and  relied  upon  by  the  de- 
fendant, denying  the  right  of  amend- 
ment after  the  term  at  which  the  ac- 
tion or  proceeding  is  determined,  and 
it  may  be  said  of  them,  in  general, 
that  they  are  not  in  point  upon  the 
facts  of  tidu  case.  All,  or  nearly  all, 
of  them  are  cases  in  which,  after  ex- 
piration of  the  term,  some  amendment 
or  modification  of  the  judgment  itself 
is  sought  to  be  made,  affecting  the 
substantial  rights  of  the  parties,  upon 
disputed  parol  testimony,  and  ■  the 
recollections  of  persons  and  parties. 
.  .  .  But  that  class  of  cases  is  to 
be  distinguished  from  the  one  at  bar. 
Here  no  attempt  is  made  to  amend, 
modify,  or  in  any  manner  change,  the 
judgment  rendered.  It  is  only  sought 
to  build  up  and  strengthen  the  founda- 
tion upon  which  the  determination  of 
the  court  rests)  and  not  in  any  manner 
to  weaken  or  strengthen  the  determi-^ 
nation  itself.  The  corrections  made 
are  purely  clerical;  the  acts  them- 
selves were  all  done;  the  proceedings 
were  all  had;  the  steps  affecting  the 
defendant's  rights  were  all  taken ;  but 
the  record  thereof — ^the  purely  clerical 
part — ^was  not  done.  The  judge  him- 
self could  not  do  this.  It  was  no  part 
of  his  business  to  reduce  to  writing 
the  various  acts  done  by  himself,  and 
those  by  him  directed  to  be  done.  The 
rights  of  the  prisoner  were  all  saved 
and  protected  when  the  court  had  done 
all  those  things  which  the  statute  re- 
quired to  be  done  in  the  trial  and  de- 
termination of  his  case.  The  record 
of  the  proceedings  is  not  necessary  to 
the  trial  of  an  action.  It  is  only  nec- 


essary to  a  review  of  the  case,  and 
as  an  evidence  in  the  future  of  what 
did  in  fact  occur.  There  is  no  stat- 
ute which  requires  that  this  record 
shall  be  made  up  at  any  particular 
time.  In  practice,  such  record  is  not 
usually  made  at  the  time  of  the  oc- 
currence of  each  transaction,  and  it 
is  no  unusual  thing  that  such  final 
records  are  actually  made  up  after  the 
adjournment  of  the  term,  by  careful 
clerks,  from  papers  and  memoranda 
kept  of  each  proceeding  as  it  occurred ; 
and,  whether  such  practice  is  one  to 
be  commended  or  condemned,  this 
court  is  not  now  prepared  to  say  tiiat 
records  so  made  and  entered  are  not 
the  'minutes  of  the  court'  because  they 
were  not  entered  upon  the  journal  it- 
self contemporaneously  with  the  oc- 
currence of  each  act.  The  court  itself 
is  the  sole  judge  of  the  correctness  of 
its  own  records,  and  during  the  con- 
tinuance of  the  term,  which  In  law  i» 
but  one  continuous  day,  may  make,, 
alter,  modify,  and  change  Its  records 
to  conform  to  the  facts,  at  its  own  will ;. 
and,  if  the  clerk  has  failed  to  record 
any  act  of  the  court  during  the  term, 
no  good  reason  can  be  seen  why  the 
clerk  should  not,  by  order  of  the  court, 
supply  any  omission  which  sustains 
the  orders  and  decisions  made  or  ren- 
dered by  the  cour^  after  the  term  at 
which  such  order  or  decision  was 
made  or  rendered." 

In  Brown  v.  State' (1892)  29  Fla. 
494,  11  So.  181,  on  appeal,  the  judg- 
ment of  the  lower  court  was  reversed 
on  the  ground  that  the  record  did  not 
0how  that  the  jury  were  sworn,  or  that 
the  prisoner  was  personally  present 
when  sentoice  was  pronounced.  At  a 
term  of  the  trial  court  subsequent  to 
that  at  which  the  trial  was  had,  the 
record  was  amended  to  show  that  the 
jury  was  "duly  elected,  tried,  and 
sworn  according  to  law,"  and  that  the 
defendant  was  present  "in  his  own 
proper  person,  as  well  as  by  his  coun- 
sel, .  .  .  and  saying  nothing  suffl- 
cient  why  the  sentence  of  law  should 
not  be  passed  upon  him."  The  attor- 
ney general  moved  the  supreme  court 
to  vacate  the  judgment  of  reversal, 
and  filed  a  copy  of  the  amended  record 
in  support  of  the  motion.  The  su- 
preme courti  while  holding  that  it  had 
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lost  jurisdiction  by  rendition  of  final 
judgment  on  the  former  appeal,  aaid: 
"It  was  entirely  competent  for  the 
«tate  to  have  had  the  record  of  that 
tribunal,  if  it  did  not  speak  the  truth, 
amended  while  the  proceedings  were 
pending  here,  and  by  bringing  the 
amended  record  here  they  could  have 
arrested  our  action  on  the  original  rec- 
ord before  we  rendered  judgment." 

In  Olive  v.  State  (1894)  34  Fla.  203, 
16  So.  925,  the  record  showed  that  the 
jury  returned  a  verdict  against  the 
accused,  and  that  a  motion  by  the  ac- 
cused for  a  new  trial  was  overruled, 
but  did  not  show  that  the  accused  was 
personally  present  when  the  motion 
for  the  new  trial  was  made  and  over- 
ruled. During  the  next  term  of  the 
•court,  the  defendant  being  present  in 
person  and  attorney,  the  state  at- 
torney made  a  motion  that  the  minutes 
of  the  court,  made  at  the  former  term 
in  reference  to  the  motion  for  a  new 
trial,  be  amended  so  as  to  speak  the 
trutli,  and  to  show  that  the  accused 
was  personally  present  in  court  at  the 
time  the  motion  was  made,  and  during 
the  proceedings  thereon.  It  appearing 
to  the  court  that  the  accused  was  pres- 
ent when  the  motion  for  a  new  trial 
was  made,  it  was  ordered  that  the 
record  be  amended  to  show  that  fact. 
The  supreme  court  sustained  the  ac- 
tion of  the  trial  court,  saying:  "We 
entertain  no  doubt  about  the  power  of 
the  trial  court  during  the  subsequent 
term  to  amend  its  records  so  as  to 
speak  the  truth,  and  to  show  what  did 
Actually  take  place  during  the  hearing 
upon  the  motion.'* 

In  State  v.  Watkins  (1900)  7  Idaho^ 
35,  59  Pac.  1106,  the  record  failed  to 
show  the  presence  of  the  defendant 
when  the  verdict  of  the  jury  was  re- 
ceived. After  the  term  at  which  the 
verdict  was  rendered,  a  motion  was 
made  in  the  trial  court  to  amend  the 
record  to  show  the  presence  of  the  de- 
fendant when  the  verdict  was  received 
— ^the  fact  of  his  presence  being  un- 
disputed. The  motion  was  allowed  by 
the  trial  court,  and  the  record  was 
amended  to  accord  with  the  fact.  The 
supreme  court  sustained  the  action  of 
the  trial  court  in  amending  the  record. 

In  State  v.  Pearce  (1860)  14  Ind. 
426,  ttie  defendant  was  tried  on  an 


indictment  for  larceny.  On  the  return 
of  the  verdict  against  the  defendant, 
it  was  discovered  that  the  entry  of  the 
return  of  the  indictment  by  the  grand 
jury,  at  a  previous  term  of  the  court, 
had  been  omitted;  and  thereupon  the 
prosecuting  attorney  moved  that  the 
entry  be  then  made  nunc  pro  tunc. 
The  defendant  admitted  the  fact  that 
the  indictment  had  been  thus  regularly 
returned,  but  objected  to  the  nunc  pro 
tunc  entry,  and  moved  on  his  part 
for  a  new  trial,  on  account  of  the  al- 
leged defect  in  the  record.  On  appeal, 
the  supreme  court  said:  "The  court 
should  have  sustained  the  motion  for 
the  nunc  pro  tunc  entry.  Of  its  own 
motion,  it  should  have  ordered  it  on 
the  facts." 

In  Long  V.  State  (1877)  56  Ind.  133, 
the  indictment  was  duly  returned  into 
court  by  the  grand  jury,  but  was  never 
filed  or  placed  on  tiie  order  book  of 
the  court.  After  the  term,  on  motion 
of  the  prosecuting  attorney,  the  trial 
court  made  an  order  nunc  pro  tunc 
that  the  indictment  be  placed  on  the 
order  book,  and  marked  as  filed  of  the 
day  and  date  of  its  return  into  court, 
now  for  then,  in  all  things  in  manner 
and  form  prescribed  by  law,  all  of 
which  was  done  accordingly.  On  ap- 
peal, the  supreme  court  sustained  the 
action  of  the  trial  court,  saying:  "We 
fail  to  see  anything  erroneous  in  this 
decision  of  the  court  below.  If,  in 
fact,  the  indictment  in  this  cause  had 
been  duly  returned  into  the  court  be- 
low by  a  proper  grand  Jury,  and  the 
clerk  of  the  court  had  failed  to  make 
the  proper  entry  of  such  return,  and 
if,  in  fact,  the  indictment  had,  since 
its  return,  been  on  file  in  the  court, 
but  the  clerk  had  failed  to  mark  it 
as  filed,  whenever  these  facts  were 
brought  to  the  knowledge  of  the  court 
below,  in  our  opinion,  the  court  not 
only  had  the  right  and  power,  but  it 
was  clearly  the  duly  of  the  court  in 
the  administration  of  justice,  to  direct 
the  making  of  a  proper  nunc  pro  tunc 
entry  to  show  the  return  and  filing  of 
the  indictment,  according  to  the  facts 
of  the  case  as  they  previously  existed." 

In  Knight  v.  State  (1880)  70  Ind. 
876,  the  original  record  as  made  np 
at  the  time  of  the  trial  did  not  show  any 
arraignment  upon,  or  plea  to,  the  in- 
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dictment.  Subsequently,  at  an  adr 
jQurned  session  of  the  term  at  which 
the  trial  was  had,  and  therefore,  in 
legal  contemplation,  the  same  term, 
the  record  waa  amended  by  a  nunc  pro 
tunc  order  of  the  court  to  show  the 
arraignment  and  plea  of  the  accused. 
The  supreme  court,  after  holding  the 
trial  court's  action  in  .allowing  the 
amendment  at  the  special  session  a 
proper  exercise  of  power,  said:  "If, 
however,  the  entry  complained  of  in 
this  case  had  been  made  after  the 
close  of  the  term,  we  would  still  have 
to  assume  that  it  was  made  upon  prop- 
er and  sufficient  evidence,  as  the  evi- 
dence upon  which  it  was  made  is  not 
before  us." 

In  Walker  v.  State  (1SS5)  102  Ind. 
502,  1  N.  E,  867,  the  transcript  of  the 
record,  when  first  filed  in  the  supreme 
court,  showed  that  only  eleven  of  the 
twelve  jurors  were  present  when  the 
verdict  was  rendered  in  the  trial  court. 
Proceedings  were  commenced  in  that 
court  after  the  appeal  was  taken,  to 
have  the  record  amended  in  that  re- 
spect, and  notice  of  the  pendency  of 
the  proceedings  was  served  on  the  ap- 
pellant. After  hearing  the  evidence, 
the  trial  court  entered  an  order  nunc 
pro  tunc  amending,  the  record  as  origi- 
nally made,  so  as  to  make  it  show  that 
all  the  jurors  were  present  when  the 
verdict  was  returned,  and  a  transcript 
of  these  proceedings  was  certified  to 
the  supreme  court  On  the  question 
whether  the  court  below  had  jurisdic- 
tion thus  to  amend  its  record,  the  su- 
preme court  held  that  it  bad  complete 
jurisdiction  over  the  sabjeet. 

In  State  v.  McComb  (1864)  18  Iowa, 
48,  the  name  of  one  of  the  grand  jurors 
had  been  omitted  from  the  record.  At 
a  subsequent  term  of  the  court,  the 
district  attorney  moved  to  amend  the 
record  of  the  previous  term  by  insert- 
ing the  omitted  name.  The  court 
heard  testimony  on  this  motion,  and, 
being  satisfied  that  the  omission  by  the 
clerk  to  enter  the  name  was  an  evi- 
dent mistake,  sustained  the  motion 
and  ordered  the  name  inserted  in  the 
record.  On  appeal,  the  supreme  court 
held  that  the  trial  court  had  power 
thus  to  correct  the  record. 

In  Stote  V.  Westfall  (1878)  49  Iowa. 
S28,  3  Am.  Crfm.  Rep.  343,  the  defend- 


ants, at  the  term  of  court  to  which  the 
indictment  was  returned,  appeared  in 
person  and  waived  arraignment.  The 
record  then  made  showed  that  six  of 
the  nine  defendants  had  waived  ar- 
raignment. At  the  next  term  a  motion 
was  made  by  the  district  attorney  to 
correct  the  record  in  accord  with  the 
fact,  which  was  sustained  by  the  court. 
The  supreme  court  held  that  the  order 
of  the  court  below,  making  the  correc- 
tion in  the  record,  was  proper. 

In  State  V.  Gurry  (1906)  74  Kan. 
624,  87  Pac.  745,  the  record  of  each 
of  two  former  trials  recited  that  when 
the  jury  returned  into  court  and  an- 
nounced that  they  were  unable  to 
agree  they  were  discharged,  but  did 
not  show  afQrmatively  that  they  were 
discharged  for  the  reason  that  the 
court  found  they  were  unable  to  agree, 
as  was  required  to  be  shown  by  law. 
The  county  attorney  filed  a  motion  for 
an  order  of  court  correcting  the  jour- 
nal entries  in  the  former  trials  so  as 
to  show  correctly  the  facts  as  they  oc- 
curred, and,  upon  evidence  of  what  in 
fact  had  taken  place  at  the  former 
trials,  the  motion  was  allowed  and  or- 
ders entered  correcting  the  journal 
entries,  by  recitals  showing  that  the 
court  in  each  trial  had  inquired  of  the 
jury  as  to  whether  there  was  any  proh* 
ability  of  their  being  able  to  agree 
upon  a  verdict,  and  that  on  the  an- 
swer of  the  jury  the  court  made  a  find- 
ing that  they  were  unable  to  agree  and 
thereupon  discharged  them.  On  ap- 
peal the  supreme  court  said:  "It  can- 
not be  denied  that  the  court  has  am- 
ple power  to  correct  its  record  at  any 
time  so  as  to  make  it  speak  the  truth.** 

In  State  V.  Folke  (1847)  2  La.  Ann. 
744,  the  original  entry  on  the  minutes 
of  the  court  made  no  mention  of  the 
swearing  of  the  grand  jury.  The  de* 
fendant  made  objection  to  the  indict- 
ment that  the  grand  Jurors  by  whom  it 
was  preferred  were  not  duly  im- 
paneled and  sworn.  The  clerk,  there- 
upon, made  an  affidavit  that  the  jurors 
had  been  sworn  according  to  law,  and 
that  the  failure  to  make  the  entry  was 
an  inadvertent  omission  of  his  own, 
and  asked  permission  of  the  court  so 
to  amend  the  minutes  as  to  make  the 
entry  accord  with  the  fact.  The  judge 
permitted  Uie  amendment  to  be  made. 
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The  supreme  court  held  this  action  of 
the  jud^e  to  be  a  proper  exercise  of 
power,  saying:  "The  power  is  inher- 
ent in  courts  to  direct  the  correction 
of  the  minutes  of  their  proceedings, 
80  as  to  make  the  entries  conform  to 
the  truth,  whenever  errors  or  omis- 
sions are  satisfactorily  shown;  and  in 
criminal  proceedings  it  is  well  settled 
that  all  ministerial  acts  are  amendable 
at  any  time." 

In  State  v.  Gates  (1864)  9  La.  Ann. 
94,  wherein  the  record  on  appeal  did 
not  show  that  the  jury  on  whose  ver- 
dict the  judgment  vras  rendered  was 
sworn,  the  supreme  court  said:  "If 
the  jury  were  regularly  sworn,  and  the 
clerk  omitted  to  make  the  enti^  on  the 
minutes,  it  would  have  been  within 
the  province  of  the  court  in  the  exer- 
cise of  an  inherent  power,  to  have  di- 
rected, upon  proper  suggestion,  that 
the  minutes  should  be  so  corrected  as 
to  conform  to  the  facts  which  really 
existed;  for  it  is  well  settled  that, 
whenever  errors  or  omissions  in  minis- 
terial acts  in  criminal  proceedings  are 
satisfactorily  shown,  they  may  be 
amended  at  any  time ;  and  it  has  even 
been  held  that  it  is  no  objection  to  the 
amendment  that  it  was  intended  to 
supply  an  omission  which  occurred 
when  a  different  judge  presided." 

In  State  v.  Williams  (1876)  28  La. 
Ann.  810,  the  record  of  the  court  did 
not  show  either  that  the  information 
on  which  the  prosecution  was  based 
had  been  filed  with  the  consent  of  the 
court,  Or  that  it  had  been  filed  at  all. 
The  judge  who  presided  at  the  trial, 
by  a  nunc  pro  tunc  order,  caused  the 
ree6rd  to  be  amended  by  supplying 
the  omissions,  so  as  to  make  it  con- 
form to  the  truth.  The  supreme  court 
said:  *'We  think  the  fact  in  this  in- 
stance one  within  the  knowledge  of 
the  court,  and  we  have  ourselves  rec- 
ognized and  announced  the  right  and 
duty  of  a  judge  to  have  the  minutes 
of  his  court,  in  criminal  as  well  as 
civil  matters,  corrected  nunc  pro 
tunc." 

In  State  v.  Monceanx  (1896)  48  La. 
Ann.  108, 18  So.  896,  the  record  on  ap- 
peal did  not  show  that  the  prisoner 
was  present  when  the  jury  were  sworn 
and  impaneled.  The  supreme  court 
granted  authority  to  the  attorney  gen- 


eral to  correct  the  record  in  accord- 
ance with  the  facts.  Thereupon  he  ot>- 
tained  a  supplemental  transcript  from 
the  clerk  of  the  district  court,  show- 
ing that  the  defendant  was  present  in 
open  court  with  his  counsel  at  the  ar- 
raignment, the  impaneling  and  swear- 
ing of  the  jury,  and  throughout  the 
trial,  and  had  it  filed  as  part  of  the 
transcript  on  appeal. 

In  State  v.  Grandison  (1897)  49  La. 
Ann.  1014,  22  So.  308,  leave  to  file  the 
information  was  granted,  but  an  error 
was  committed  by  the  prosecuting  of- 
ficer in  his  stat^ent  of  the  offense 
described  in  the  indictment.  The 
court  ordered  the  clerk  to  file  the  in- 
formation presented  and  the  error 
found  its  way  into  the  minutes  of  the 
court.  The  trial  cottrt  allowed  a  cor- 
rection of  the  minutes  so  as  to  make 
it  appear  of  record  that  the  informa- 
tion which  had  been  filed  after  leave 
had  been  granted  was  the  information 
read  to  the  accused  whm  he  was  ar- 
raigned, and  tiie  information  upon 
which  he  was  tried.  The  supreme 
court  sustained  the  action  of  the  trial 
court,  quoting  from  State  v.  Gates 
(1864)  9  La.  Ann.  94,  supra,  as  fol- 
lows: "It  is  well  settled  that  when- 
ever errors  or  omissions  in  ministerial 
acts  in  criminal  proceedings  are  satis- 
factorily shown,  they  may  be  amended 
Ai  any  time."  i 

In  State  v.  Hart  (191S)  133  La.  6, 
62  So.  161,  at  the  time  the  motion  ta 
quash  was  filed  the  minutes  did  not 
show  that  the  appointment  of  the  dis- 
trict attorney  pro  tern,  had  been  made. 
The  judge  at  once  ordered  the  minutes 
to  be  corrected  so  as  to  show  the  ap- 
pointaient.  On  appeal  the  court  said : 
"Minutes  of  courts  may  be  corrected 
at  any  time  to  supply  an  omission,  if 
the  facts  are  within  the  personal 
knowledge  of  Ute  judge  or  so  well 
proved  as  not  to  allow  of  serious  dis- 
pute." 

In  Com.  V.  Weymouth  (1861)  2  Allen 
(Mass.)  144,  wherein  it  was  held  that 
a  judge  of  the  superior  court  has  pow- 
er to  revise  and  increase  a  sentence 
imposed  upon  a  convict  during  the 
same  term  of  court,  and  before  the 
original  sentence  has  gone  into  opera- 
tion, or  any  action  has  been  had  upon 
it,  the  court  said  in  regard  to  the  pow- 


Digitized  by 


Google 


ANNO.— RECORD  IN  CRIMINAL  CASE— AMENDMENT.  1137 


er  of  a  court  to  amend  Its  record: 
The  practice  in  this  commonwealth 
has  been  substantially  in  accordance 
with  the  rule  of  the  common  law. 

.  .  It  has  been  varied  only  so  far 
as  to  adapt  it  to  the  different  forms 
and  modes  of  doin^r  business  in  our 
courts.  During  the  term,  no  record, 
in  the  strict  meaning  of  that  word»  is 
of  the  doings  of  the  court.  Its 
proceedings  are  noted  by  the  clerk 
from  day  to  day  in  brief  minutes  upon 
the  docket,  and  from  these  the  extend- 
ed record  is  drawn  up  after  the  final 
adjournment  for  the  term.  The  memo- 
randa thus  made  have  always  been 
subject  to  such  alterations  during  the 
term  as  might  be  deemed  by  the  court 
necessary  or  proper,  either  by  correct- 
ing mistakes  or  by  substituting  a  dif- 
ferent entry  or  Judgment  from  that 
originally  made.  Nor  is  this  the  ex- 
tent  of  the  power  of  the  court  over 
its  records.  Upon  due  proof  that  some 
error  has  been  made  in  drawing  up 
the  record,  amendments  have  been  al- 
lowed after  the  final  entry  of  judgment 
and  the  adjournment  of  the  court  for 
the  term." 

In  Bilansky  y.  State  (1869)  8  Minn. 
427,  Gil.  313,  the  defendant  moved  in 
arrest  of  judgment  that  by  the  record, 
among  other  things,  it  appeared  (1) 
that  no  ofiicer  was  sworn  to  take 
charge  of  the  jury;  (2)  that  all  the 
jurors  were  not  sworn;  (3)  that  after 
the  verdict  was  rendered  it  was  not 
read  to  the  jury  and  they  asked  if  it 
was  their  verdict,  etc.,  all  of  which 
was  required  to  be  done  by  the  statute, 
and  to  appear  of  record.  The  prose- 
cuting attorney  then  moved  the  court 
to  correct  the  record,  and  to  make  it 
show,  in  accordance  with  the  fact,  that 
each  of  such  acts  alleged  to  have  been 
omitted  was  in  fact  done.  The  amend- 
ment was  resisted  on  the  ground  that 
the  court,  after  the  term,  had  no  pow- 
er to  make  such  amendments.  The 
court  granted  the  amendment,  and  on 
appeal  the  supreme  court,  in  sustain- 
ing its  action,  said:  "While  we  would 
go  as  far  as  any  court  in  reprobating 
a  rule  which  would  place  the  proceed- 
ings of  a  court  almost  entirely  at  the 
mercy  of  the  subordinate  ofiicers 
thereof,  we  would  be  scrupulously 
careful  in  adopting  any  rule  which 
6  A.L.B.— 72. 


would  tend  to  destroy  the  sanctity  or 
lessen  the  veritgr  of  records.  And 
while  we  admit  the  power  to  amend 
a  record  after  the  term  has  passed  in 
which  the  record  was  made  up,  we 
would  deprecate  the  exercise  of  the 
power  in  any  case  where  there  was  the 
least  room  for  doubt  about  the  facts 
upon  which  the  amendment  was  sought 
to  be  made.  If  a  jury  is  sworn  ac- 
cording to  law,  or  any  other  of  the 
ordinary  proceedings  takes  place  in 
the  progress  of  the  trial  of  a  cause, 
and  the  clerk  omits  to  record  the  fact, 
we  can  see  no  reason  why  the  record 
should  not  be  made  to  conform  to  the 
truth,  even  after  the  term,  when  there 
exists  no  doubt  about'  what  the  truth 
is.  .  .  .  But  when  the  facts  stand 
undisputed,  and  the  objection  is  based 
opon  the  technical  point  alone  that 
the  term  has  passed  at  which  the  rec- 
ord was  made  up,  it  would  be  doing 
violence  to  the  spirit  which  pervades 
the  administration  of  justice  in  the 
present  age,  to  sustain  it.  It  is  our 
opinion  that  this  power,  of  necessity, 
exists  in  the  district  court,  and  that 
its  exercise  must  in  a  great  measure 
be  governed  by  the  facts  of  each  case." 

In  State  t.  Hall  (1918)  ~  Mont  — , 
176  Pae.  267,  the  record  disclosed  that 
the  jury  was  admonished  by  the  court 
and  placed  in  charge  of  the  sheriff. 
An  attempt  was  made  to  impeach  the 
record  by  affidavit.  The  court  held 
that  this  could  not  be  done,  saying: 
"If  it  does  not  speak  the  truth,  the 
remedy  was  by  motion  to  have  it  cor- 
rected." 

In  Garrison  t.  People  (1877)  6  Neb. 
274,  the  journal  failed  to  show  that  an 
indictment  had  been  found.  At  a  sub- 
sequent term  of  the  court  the  defect 
in  the  record  was  discovered  and  the 
court  ordered  an  entiy  to  be  made  In 
the  journal  showing  tiiat  an  indict- 
ment  was  found  and  returned  into 
open  court  The  supreme  court  sus- 
tained the  action  of  the  trial  conrt  in 
allowing  the  amendment  saying: 
"Courts  retain  authority  over  their 
records  after  the  entry  of  the  judg- 
ment They  possess  authority  to  sup- 
ply a  record  which  has  been  lost  or 
destroyed,  and  in  doing  so  must  be 
governed  the  rules  of  evidence. 
This  power  authorizes  the  court  to 
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amend  its  record  to  correspond  with 
the  facts,  and  this  may  be  done  upon 
the  judge's  notes  or  any  other  satis- 
factory evidence.  Amendment  of  the 
record  has  been  more  frequently  exeiv 
cised  in  civil  than  in  criminal  caseSf 
but  no  good  reason  exists  why  it  should 
not  apply  to  both  classes  alike.  The 
court  therefore  did  not  err  in  permit- 
ting the  entry  to  be  made." 

In  Borrego  v.  Territory  (1896)  8  N. 
H.  446,  46  Pac.  349,  the  record  on  ap- 
peal did  not  show  that  the  defendants 
had  been  arraigned  or  had  pleaded  to 
the  indictment.  While  the  cause  was 
pending  on  appeal,  an  application  was 
made  to  the  district  court  where  the 
defendants  had  been  tried  and  con- 
victed, in  which  it  was  averred  that 
in  truth  and  in  fact  the  defendants 
had  been  arraigned  and  had  pleaded 
not  guilty  before  the  court  below, 
and  that  the  arraignment  and  pleas 
were  omitted  from  the  record  by 
the  inadvertence  of  the  clerk,  and 
the  court  was  asked  to  order  the  cor- 
rection of  the  record  in  these  par- 
ticulars by  an  entry  nunc  pro  tunc. 
The  district  court,  after  consider- 
ing the  application  and  the  proofs 
submitted  on  both  sides,  granted  the 
motion.  The  clerk  then,  in  return 
to  a  certiorari  from  the  suprmne 
court,  sent  up  the  record  as  amended, 
in  which  the  arraignment  and  pleas  of 
not  guilty  appeared  as  entered  there- 
in nunc  pro  tunc.  The  supreme  court 
held  that  the  action  of  the  district 
court  was  entirely  regular,  saying: 
**The  district  court,  in  the  nunc  pro 
tunc  proceeding,  acted  with  entire  reg- 
ularly, and  its  conclusion  is  abundant- 
ly supported  by  the  proofs  adduced, 
and  no  error  is  disclosed  th«%in.  The 
only  question  is  as  to  whether  the  dis- 
trict court  had  any  power  to  amend 
the  record  at  all.  This  power  is  de- 
nied by  counsel  for  defendants  upon 
the  following  grounds:  (1)  That  the 
amendments  can  be  made  in  only  those 
cases  where  there  are  some  written 
memoranda  on  file  in  the  cause,  on 
which  the  amendments  may  be  based; 
(2)  that  after  the  term  has  expired 
inaccuracies  in  the  record  cannot  be 
corrected  or  omissions  supplied  by 
nunc  pro  tunc  entries;  (3)  that  they 
cannot  be  made  in  criminal  cases. 
.  .  .    (1)   .  .  .  The  rule  of  prac- 


tice which  has  obtained  in  this  ter- 
ritory since  1854  does  not  ...  re- 
quire any  written  memoranda,  if  the 
facts  warranting  the  xunendment  can 
be  gathered  from  the  officers  in  imme- 
diate connection  with  the  court.  .  .  . 
(2)  There  is  diversity  of  opinion  as  to 
the  source  of  the  power  to  make  nunc 
pro  tunc  entries,  but  there  is  none  as 
to  the  existence  of  the  power  to  make 
the  records  now,  as  of  then,  conform 
to  and  speak  the  actual  truth  of  past 
transactions,  where,  by  the  neglect  or 
inadvertence  of  the  clerk  an  omission 
has  occurred  or  a  false  entry  has  been 
made.  ...  (3)  It  is  also  urged  that 
whatever  the  power  may  be  in  civil 
cases  it  does  not  extend  to  those  crimi- 
nal. This  point  was  expressly  ruled 
against  in  Re  Wight  (1889)  134  U.  S. 
187,  88  L.  ed.  866,  10  Sup.  Ct.  Rep. 
487." 

In  People  v.  Flanigan  (1903)  174 
N.  Y.  856,  66  N.  E.  988,  during  the 
trial,  the  order  of  commitment  con- 
signing the  defendant  to  the  city 
prison  was  received  in  evidence  with- 
out objection,  and  marked  "exhibit  D/* 
After  the  case  had  been  settled  and 
printed,  it  was  discovered  that  this 
exhibit  did  not  appear  in  the  return 
made  to  the  court  of  appeals  because 
it  had  been  lost,  and  the  clerk  could 
not  annex  It  to  the  return  as  a  part 
of  the  case  as  settled.  Thereupon  the 
district  attorney  made  a  motion  before 
the  trial  judge,  on  notice  to  the  de- 
fendant, to  amend  the  record  by  an- 
nexing thereto  a  copy  of  "exhibit  D," 
and  for  directions  to  the  clerk  to  cer- 
tify the  same  to  the  court  of  appeals 
as  a  part  of  the  return.  The  motion 
was  founded  on  affidavits,  showing 
that  the  exhibit  had  been  lost.  A 
sworn  copy  was  presented  showing  the 
order  of  commitment.  The  motion  was 
not  opposed  and  resulted  in  an  order 
amending  the  return  by  setting  forth 
a  copy  of  the  commitment.  On  appeal, 
the  court  of  appeals  held  that  the  trial 
judge  had  power  to  grant  the  order. 

In  State  v.  Craton  (1846)  28  N.  & 
(6  Ired.  L.)  164,  the  transcript  filed 
by  the  prisoner  in  the  supreme  court 
recited  that  the  indictment  was  found 
at  the  February  term  of  court,  which 
was  held  by  William  L.  Bailey,  and  it 
did  not  show  by  whom  the  court  was 
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held  at  the  Augrust  term  following,  at 
which  term  the  prisoner  was  tried. 
Later  there  was  ^led  in  the  court  a 
second  transcript  in  which  it  appeared 
that  the  February  term  was  held  by 
one  John  L.  Bailey,  and  the  Ausrust 
term  was  held  by  one  Richmond  M. 
Pearson.  But  accompanying  the  sec- 
ond transcript  there  was  a  written 
statement  of  the  clerk  that  in  fact  the 
original  record  stated  that  William  L. 
Bailey  (and  not  John  L.  Bailey,  as  it 
should  be)  pr^ided  at  February  term, 
and  that  it  did  not  state  who  presided 
at  the  August  term.  On  this  state- 
ment, the  truth  of  which  was  not  con- 
tested, a  motion  was  made  for  a  writ 
of  certiorari,  with  directions  to  the 
clerk  to  send  an  exact  transcript  of 
the  record,  and  it  was  requested  that 
the  writ  be  made  returnable  at  sueh 
a  day  as  to  enable  that  court  by  prop- 
er entries  to  correct  the  mistake  and 
supply  the  omission  of  the  clerk.  The 
motion  was  sustained  and  the  request 
granted.  The  court  said:  "Possibly 
the  courtr  under  the  liberal  .  language 
«f  the  statute,  might  am«ad  here  in 
the  particular  points  in  which  this 
transcript  is  defective,  as  -there  could 
be  no  mistake  as  to  the  judges  who 
held  the  court  at  the  terms  mentioned. 
Bat  for  the  reasons  given  in  Ballard  t. 
Carr,  4  Dev.  (N.  C.)  675,  it  is  more  con- 
venient that  it  should  be  ilone  in  the  su- 
perior coart,  so  as  to  make  the  records 
of  the  two  courts  consistent.  The  cor- 
rections may  be  made  by  changing  in 
the  original  record  the  name  of  Judge 
Bailey,  and  by  inserting  that  of  Judge 
Pearson,  at  August  term;  and  there 
is  no  doubt  that  it  is  competent  to  the 
superior  court  to  make  such  correc- 
tions." 

In  SUte  Swepaon  (1881)  84  N.  C 
827,  at  the  August  term  of  the  superior 
court  a  motion  was  made  in  behalf  of 
the  state  to  amend  the  record  of  the 
minute  docket  of  the  spring  term,  so 
as  to  show  that  the  defendant  was  not 
present  at  the  time  of  the  trial,  verdict, 
and  judgment  then  and  there  had  in 
the  case.  The  judge  presiding  refused 
to  hear  evidence  as  to  the  proposed 
amendment  or  to  allow  the  same,  on 
the  ground  of  the  want  of  power.  The 
solicitor  for  the  state  made  application 
to  the  supreme  court  for  a  writ  of 


certiorari  to  remove  the  record  and 
proceedings  in  the  case  into  that  court 
for  review.  The  writ  was  ordered  ac- 
cordingly, and  on  review  the  court 
held  that  the  trial  court  had  power  to 
entertain  the  motion  of  the  state  to 
amend  the  record. 

In  State  v.  Warren  (1886)  95  N.  C. 
674,  the  clerk  took  the  recognizance 
of  one  Keith  and  the  defendant  in  the 
usual  form  "that  the  said  Keith  should 
appear  on  Thursday  and  not  depart 
the  court  without  leave."  The  defend- 
ant insisted,  and  offered  affidavits  of 
himself  and  others  to  the  effect  that 
the  recognizance  was  not  that  Keith 
should  not  depart  the  court  without 
leave,  but  that  he  should  not  depart 
the  court  on  Thursday  without  leave 
of  Uie  court  first  had  and  obtained, 
and  that  said  Keith  complied  with  the 
recognizance  by  remaining  in  court  all 
that  day.  Thereupon,  on  motion  of  the 
solicitor,  it  was  ordered  by  the  court 
that  the  record  of  the  previous  term 
be  amended  nunc  pro  tunc,  by  adding 
to  the  entxy  already  made,  which  set 
forth  tiie  recognizance  already  taken, 
the  words,  "and  that  he  do  not  depart 
the  court  without  leave  of  the  same 
first  had  and  obtained."  The  supreme 
court  said:  "We  find  no  error  in  the 
judgment  of  the  superior  court 
There  are  no  exceptions  taken  below 
to  the  amendment  of  the  record  as  or- 
dered  by  the  court,  and  if  there  had 
been,-  it  would  not  have  availed  the 
defendant  The  court  in  ordering  the 
amendment  exercised  a  power  which  is 
incident  to  every  court  of  record.  Ev- 
ery court  has  power  to  amend  its  own 
records  so  as  to  make  them  speak  the 
truth  (Parsons  v.  McBride  (1856)  49 
N.  a  (4  Jones,  L.)  99;  State  v.  Me- 
Alpin  (1843)  26  N.  C  (4  Ired.  L.) 
140;  Ashe  v.  Streator  (1860)  63  N.  C 
(8  Jonee,  L.)  256) ;  and  this  power 
may  be  exercised  at  any  subsequent 
term  of  the  court" 

In  Mahan  v.  SUte  (1840)  10  Ohio, 
2S3,  the  court  observed  a  defect  in  the 
record  on  appeal  in  that  the  names  of 
the  grand  jurors  who  found  the  bill 
did  not  appear,  either  in  the  caption, 
the  indictment,  or  in  any  part  Of  the 
record,  and  with  respect  to  it  said: 
"In  this  state,  it  Is  clear,  if  the  names 
of  the  grand  jurors  do  not  appear,  at 
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least  in  some  part  of  the  record,  a  writ 
of  error  ^111  undoubtedly  lie,  though 
it  is  probable  that  on  motion  a  cer- 
tiorari  would  be  awarded,  and  the  de- 
fect cured  by  the  sending  up  of  a  new 
record.  Clerical  omissions,  in  criminal 
cases,  are  amendable  at  common  law. 
The  same  rule  prevails  as  in  civil  pro- 
ceedings, in  this  respect." 

In  Hollister  v.  Judges  of  District 
Ct.  (1867)  8  Ohio  St.  202,  it  was  al- 
leged that  the  judge  of  the  court  of 
common  pleas  who  presided  at  the 
term  of  the  district  court  held  in  April, 
1856,  had  improperly  stricken  out  of  a 
bill  of  exceptions,  outside  of  the  court 
room,  after  the  final  adjournment  of 
the  court,  certain  material  words.  In  a 
proceeding  to  compel  the  judges  of  the 
district  court  to  amend  the  bill  of  ex- 
ceptions by  inserting  therein  the 
words  so  stricken  out,  the  defendants 
answered  l^at  the  official  terms  of  two 
of  the  judges  composing  the  district 
court  at  the  time  of  the  signing  of 
the  bill  of  exceptions  In  question  had 
expired,  and  that  the  present  judges 
holding  the  district  court  knew  noth- 
ing about  the  facts  in  relation  to  said 
alteration.  The  court  held  that  the 
personal  knowledge  of  the  court  was 
not  essential  to  the  correction  of  a 
clerical  error,  as  they  had  power  to 
Inquire  into  the  matter  and  inform 
themselves  by  competent  evidence,  and 
act  on  that  as  they  act  on  proofs  giv- 
en in  court  in  the  performance  of  oth- 
er judicial  acts. 

In  Benedict  v.  State  (1887)  44  Ohio 
St.  679, 11  N.  E.  125,  7  Am.  Crim.  Rep, 
11,  the  clerk  of  the  court,  in  making 
up  the  journal,  by  inadvertence  omit- 
ted to  journalize  the  statement  from 
the  court  docket  that  the  jury  was 
discharged  because  there  was  no  prob- 
ability of  the  jurors  agreeing.  It  was 
required  by  law  that  the  record  must 
show  the  reason  for  the  discharge  of 
the  jury.  At  a  subsequent  term  of  the 
court  the  state  moved  for  a  nunc  pro 
tune  order  to  be  entered  as  of  previous 
term,  reciting  that  the  jury  was  dis- 
charged at  that  term  for  the  reason 
that  there  was  no  probability  of  the 
jurors  agreeing.  The  only  evidence 
offered  in  support  of  this  motion  was 
the  entry  to  that  effect  made  by  the 
presiding  judge  on  the  court  docket 


at  the  previous  term.  The  motion  to 
enter  the  nunc  pro  tunc  order  was  sus- 
tained. On  appeal  the  supreme  court 
held  the  action  of  the  lower  court  to  be 
authorized,  saying:  "The  principle  la 
fundamental  that  every  court  has  a 
right  to  judge  of  its  own  records  and 
minutes ;  and  if  it  appear  satisfactor- 
ily to  it  that  an  order  was  actually 
made  at  a  former  term  and  omitted  to 
be  entered  by  the  clerk,  it  may  at  any 
time  direct  such  order  to  be  entered 
upon  the  records,  as  of -the  term  when 
it  was  made.  ...  In  the  case  at 
bar  the  jury  was  in  fact  discharged 
for  the  reason  that  there  was  no  prob- 
ability of  the  jurors  agreeing.  This 
was  one  of  the  grounds  which  author- 
ized a  discharge  of  a  jury  in  a  criminal 
case  without  prejudice  to  future  pros- 
ecution upon  the  same  indictment. 
The  fact  and  reason  of  the  action  of 
the  court  were  duly  entered  upon  the 
court  docket,  and'  all  that  the  court 
could  do  was  done.  Judicial  action 
was  taken,  but  there  was  failure  so- 
to  make  up  the  journal  as  to  show 
such  action.  .  .  The  views  we 
have  here  ffiq)reBsed  lead  us  to  the 
conclusion  that  the  action  of  the  court 
below  in  supplying  the  omission  to- 
enter  upon  the  journal  of  the  court 
the  reasons  for  the  discharge  of  the 
jury  by  a  nunc  pro  tune  order,  and  in 
refusing  the  application  of  the  pi^- 
oner  to  be  discharged  fimm  further 
prosecution,  was  authorized." 

In  Re  McQuown  (1907)  19  Okla. 
347,  11  L.R.A.(N.S.)  1186,  91  Pac.  689, 
the  original  record  of  the  judgment 
omitted  to  state  that  the  defendant 
was  ordered  committed  to  jail  in  de- 
fault of  payment  of  the  fine  adjudged 
against  him,  or  that  he  waived  a  jury 
trial. '  Subsequently  the  court  found 
that  the  defendant  did,  on  arraign- 
ment, waive  a  jury,  and  that  in  render- 
ing and  pronouncing  judgment  the 
court  did  in  fact  adjudge  that  on  fail- 
ure to  pay  the  fine  defendant  should 
be  committed  to  jail,  and  the  court 
ordered  nunc  pro  tunc  that  the  record 
be  made  to  speak  the  truth,  which  was 
accordingly  done.  The  petitioner 
contended  that  the  judgment  was  void 
for  the  reason  that  the  record  was 
amended  after  the  expiration  of  the 
term  of  court  at  which  Uie  judgment 
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wss  nttd«red.  The  aapreme  court 
iDstained  the  action  of  the  court  be- 
low, saving:  *The  orders,  ju<^n°ents, 
and  proceedings  of  a  court  of  general 
jurisdiction  are  required  to  be  record* 
ed  hjr  the  clerk  of  the  court.  The  fail- 
are  ef  the  clerk  or  recording  ofiteer  to 
make  such  record  does  not  vitiate  the 
proceedings.  The  clerk  may,  at  any 
time  during  the  term  at  which  the 
pmeeedings  are  bad,  correct,  amendf 
or  supply  omisaions  to  make  the  record 
speak  the  truth ;  and  the  court  may  at 
any  time,  upon  proper  applica^on, 
from  the  monory  of  tiie  presiding 
judge,  or,  upon  proper  showing,  by 
q)propriate  order  nunc  pro  tune, 
cause  its  records  to  recite  the  truth, 
sttd  mty  supply  any  omission  from  its 
reeorda;  and  this  may  be  done  in  a 
criminal  as  well  as  in  a  civil  causa. 
Saeh  record,  when  so  sui^lied,  relates 
to  the  time  when  the  proceedings  were 
in  fact  had,  and  may  make  valid  that, 
which  was  apparently  defective." 

In  Com.  V.  Rusic  (1911)  229  Pa.  687, 
79  AtL  140^  the  minutes  of  the  trial  aa 
originally  entered  by  the  clerk  did  not 
show  that  the  motion  for  a  new  trial, 
filed  Iqr  defendant,  was  argued  before. 
th»  court  in  the  presence  of  the  de- 
fradant;  and  did  not  show  that  he  was 
present  in  the  court  at  the  time  of  the 
refusal  of  a  new  trial,  and  when  sen- 
tence was  passed  upon  him.  As  a  mat* 
ter  <tf  f aety  he  was  present  on  these 
occasions,  and  an  amendment  was-  al- 
lowed after  the  expiration  of  the  term, 
for  tiie  purpose  <rf  making  the  record 
conform  to  the  fact  in  these  respects. 
The  supreme  court  said:  "There  can 
be  no  doubt  of  the  power  of  the  court 
to  amend  its  record  so  as  to  make  it 
conform  to  tlie  truth,  even  after  the 
term  has  squired." 

In  State  Gomes  (1916)  89  Vt.  490, 
96  AtL  190,  before  the  adjournment 
of  the  term  of  the  county  court  where- 
at the  respondent  was  convicted,  he 
filed  a  skeleton  bill  of  his  exceptions, 
duly  signed  and  "allowed  subject  to 
amendment,"  and  recited  his  excep- 
tions In  general  terms.  In  vacation, 
an  amended  bill  of  exceptions,  nwre 
fully  reciting  exceptions  referred  to 
in  the  skeleton  bill,  and  also  reciting 
exceptions  not  so  referred  to,  was 
filed  aa  a  part  of  the  record*  and 


passed  to  the  supreme  court  for  final 
decision.  The  supreme  court  ruled 
that  the  action  of  the  county  court  in 
allowing  the  amendments  to  the  bill  of 
exceptions  in  vacation,  after  the  term, 
was  proper. 

In  SUte  V.  Straub  (1896)  16  Wash. 
Ill,  47  Pac.  227,  wherein  the  original 
record  did  not  show  that  tiie  defend- 
ant had  entered  a  plea,  and  it  was 
shown  that  tiie  omission  to  plead  was 
not  an  omission  in  fact  but  an  omis- 
sion simply  of  the  record,  it  was  held 
to  be  proper  for  the  trial  court  sub- 
sequentiy  to  make  an  order  of  entry, 
nunc  pro  tunc  showing  what  the  ac- 
tual facts  of  ttie  case  were,  and  cor- 
recting the  record  in  this  respect 

In  State  v.  Engstrom  (1916)  86 
Wash.  499,  160  Pac.  1178,  the  record 
did  not  show  that  the  court  had  re- 
fused to  give  an  instruction  requested 
by  the  defendant,  and  that  the  defend- 
ant had  excepted  thereto.  After  the 
term  the  defendant  presented  to  the 
trial  court  a  statement  embodsring 
these  facts.  The  judge  refused  to  cer- 
iity  to  the  proposed  statement  for  the 
reasim  that  he  did  not  ranember  tiie 
facts  aa  the  applicant  recited  them, 
and  there  was  no  record  kept  of  the 
proceedings  from  which  he  could  re- 
fresh his  memory.  The  supreme  court 
sustained  the  action  of  the  trial  court 
in  refusing  to  certify  the  statement. 

in.  irinority  rwto. 

In  some  jurisdictions,  the  rule  ob- 
tains that  during  the  whole  of  tiie  term 
in  which  any  judicial  act  is  done  the 
record  remains,  so  to  speak,  in  the 
breast  of  the  judge  of  the  court,  and 
hence  is  subject  to  alteration  or 
amendment,  as  he  may  direct,  but  after 
the  lapse  of  the  term  or  its  final  ad- 
ioumment  the  jadge  has  no  power  to 
change  the  record  further  than  by 
nunc  pro  tunc  entries  to  make  the 
record  speak  the  truth,  and  then  only 
when  there  is  sufficient  record  evi- 
dence to  authorize  the  amendment. 

Georgia.— Smith  v.  State  (1903)  118 
6a.  84.  44  S.  E.  827;  Summerlin  v. 
State  (1908)  ISO  Ga.  791,  61  S.  E.  849; 
Parks  V.  State  (1919)  —  Ga.  App.  — , 
98  S.  E.  90. 

Illinois.— Wallahan  V.  People  (1867) 
40  111.  103;  Dougherty  v.  People  (1886) 

Digitized  by  GooqI 


1142 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.L^ 


118  in.  160,  8  N.  E.  673;  Fielden  v. 
People  (1889)  128  111.  595,  21  N.  B. 
584;  Knefel  v.  People  (1900)  187  111. 
212,  79  Am.  St.  Rep.  217.  58  N.  E.  388; 
Dreyer  t.  People  (1900)  188  111.  40.  58 
L.R.A.  869,  58  N.  E.  620,  59  N,  E.  424; 
Hubbard  v.  People  (1902)  197  111.  15, 
63  N.  E.  1076;  Quigg  v.  People  (1904) 
211  111,  17.  71  N.  E.  886;  Nagel  v.  Peo- 
ple (1907)  229  111,  598,  82  N.  E.  815; 
McKay  v.  People  (1908)  145  111.  App. 
277;  People  t.  Powers  (1916)  200  111. 
App.  536. 

Kentucky.— Conn  v.  Doyle  (1810)  2 
Bibb,  248. 

Mississippi.  —  McQuillen  v.  State 
(1847)  8  Smedes  &  M.  587;  McCarthy 
V.  State  (1879)  56  Miss.  294. 

Missouri.— State  v.  Clark  (1853)  18 
Mo.  432;  State  v.  Jeffora  (1877)  64 
Mo.  376;  State  v.  Feeley  (1905)  194 
Mo.  300,  3  LJt.A.(N.S.)  351,  112  Am. 
St.  Rep.  511.  92  S.  W.  663;  State  v. 
Gartrell  (1903)  171  Mo.  489,  71  S.  W. 
1045;  State  v.  Eaton  (1905)  191  Mo. 
151,  89  S.  W.  949 ;  State  v,  Libby  (1907) 
203  Mo.  696,  102  S.  W.  641. 

Texas.— Dietz  v.  State  (1875)  43 
Tex.  371;  Hill  v.  State  (1878)  4  Tex. 
App.  559;  Knight  v.  State  (1879)  7 
Tex.  App.  206;  Gerard  v.  State  (1881) 

10  Tex.  App.  690;  Craddock  v.  State 
(1881)  15  Tex.  App.  641;  Belcher  v. 
State  (1895)  35  Tex.  Crim.  Rep.  168, 
32  s;  W.  770 ;  Sullenger  v.  State  (1916) 
79  Tex.  Crim.  Rep.  98,  182  S.  W.  1140. 

Virginia. — Com.  v.  Cawood  (1826) 
2  Va.  Gas.  527;  Powell  v.  Com.  (1854) 

11  Gratt.  822;  Barnes  v.  Com.  (1895) 
92  Va.  794,  23  S.  E.  784;  Wright  v. 
Com.  (1911)  111  Va.  873.  69  S.  E.  956. 

In  Smith  v.  State  (Ga.)  supra,  a 
petition  was  filed  in  the  snpreme  court 
alleging  that  by  error  and  mistake  the 
record  as  sent  up  by  the  court  below 
was  incorrect  in  that  it  failed  to  show 
that  the  venue  was  proven,  and  pray- 
ing that  the  clerk  of  the  court  below 
be  required  to  send  up  the  original 
evidence  showing  that  venue  was 
proven,  and  that  the  same  foe  made  a 
part  of  the  record.  The  supreme  court 
refused  the  petition,  saying:  "Where 
the  transcript  sent  up  is  in  accord 
with  the  record  below,  this  court  has 
no  power  to  amend  the  record  or  to 
consider  a  transcript  of  a  paper  which 
is  not  part  of  the  record  of  the  case." 


In  Summerlin  v.  State  (1908)  130 
Ga.  791,  «1  S.  E.  849,  on  the  call  of  the 
case  in  the  aupreme  court  the  plaintiff 
in  error  moved  to  amend  his  bill  oi 
exceplAons  by  attaehfaig  thereto  tiie 
original  affidavits  which  were  used  on 
the  hearing  of  the  motion  for  a  new 
trial  in  the  court  below,  l^e  court 
refused  to  allow  the  Etmendment  on  the 
ground  that  amendments  allowable 
under  the  Code  are  confined  to  such 
iAiperfections  and  omissions  as  can 
be  supplied  from  the  transcript  of  the 
record. 

In  Parks'  V.  State  (Ga.)  supra, 
wherein  it  appeared  from  the  bri^  of 
evidence  in  the  record  transmitted  to 
the  supreme  court  that  if  any  offense 
was  committed  by  the  accused  it  was 
subsequent  to  the  finding  of  the  pre- 
sentment upon'  which  he  was  tried,  the 
snpreme  court  held  that  the  trial  court 
was  without  autfaOTify  to  cerrect  the 
brief  of  evidence. 

But  see  Holman  v.  State  (1887)  79 
Ga.  155,'  4  S.  £.  8.  wherein  an  order 
was  passed  at  the  regular  term  of 
court,  requiring  that  the  jurors  serv- 
ing during  the  second  week  should 
appear  at  the  next  term.  Before  this 
order  requiring  attendance  waa  passed 
the  court  had  passed  an  order  dis- 
charging the  grand  jury.  At  the  sub- 
sequent term  the  order  requiring  at- 
tendance was  amended  by  inserting 
the  word  "traverse"  before  the  word 
"jurors,"  so  as  to  make  the  record  con- 
form to  the  facts.  The  supreme  court 
held  that  such  a  cor^ectiini  waa  with- 
in the  power  of  the  court 

In  Wallahan  v.  People  (1867)  40 
in.  102,  a  bill  of  exceptions  was  strick- 
en from  the  record,  and  an  additional 
transcript  was  filed  at  a  subsequent 
term,  containing  an  amended  bill  of 
exceptions.  It  was  held  that  in  the 
absence  of  any  exception  to  l^e  source 
of  information  on  which  the  court  be- 
low acted  in  allowing  the  amendment, 
it  would  be  pi*esnmed  that  there  was 
something  to  amend  by,  some  note  or 
memorandum  of  the  evidence  enfiicient 
to  enable  the  court  to  make  ttie  prop- 
er amendment. 

In  Dougherty  v.  People  (1886^  118 
111.  160,  8  N.  E.  673,  the  original  record 
filed  in  the  supreme  court  failed  to 
show  that  tht  offense  i^aivod  wu 
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coBnnittod  In  the  coan^  alleged  in  the 

indictment.  At  a  subsequent  term  of 
the  trial  court  the  record  was  amended 
on  the  testimony  of  witnesses  as  to 
their  recollection  of  what  evidence 
was  given  on  the  trial  to  show  that  the 
offense  charged  was  committed  in  the 
ctmaij  alleged  in  the  indictment.  The 
flaprane  court  held  that  the  action  of 
the  trial  court  in  allowing  the  amend- 
ment was  improper,  saying :  "It  clear- 
ly appears  from  this  amended  record 
Uiat  there  was  nothing  here  in  the 
record  to  amend  by.  There  was  no 
memorial  paper,  or  minute  in  the  case 
from  which  what  was  actually  proven 
on  the  trial  can  be  clearly  ascertained 
and  knowi^  which  is  indispensable  in 
aneh  cases.  Albera  v.  Whitney  (1840) 
1  Stoiy,  810,  Fed.  Cas.  No.  137;  1 
Bacon,  Abr.  title  'Amendment,  F.' 
The  memorial  paper  or  minute  by 
which  a  record  may  be  amended  must 
be  made  and  preserved  as  a  part  of 
the  record,  pursuant  to  law.  A  private 
memorandum  of  a  witaiese  is  not  suffi- 
eioit  The  amended  record  here  af- 
firmatively shows  that  this  amendment 
to  tiM  bill  of  exceptions  was  made 
akme  upon  the  testimony  of  witnesses 
as  to  tiieir  recollection  of  what  evi- 
dence was  given  on  the  trial.  If  bills 
of  exceptions  may  be  thus  amended, 
what  is  the  limit  to  the  time?  And 
may  not  the  amendment  itself,  in  like 
manner,  be  anbsequently  amended, 
flius  leaving  the  matter  of  bills  of  ex- 
ceptions to  rest  entirely  In  the  frail 
and.  It  might  often  be,  corrupted, 
memory  of  witnesses?  The  common- 
law  rule  in  this  respect  is  in  force 
here,  and  under  it  no  such  amendment 
IB  admissible." 

In  Fielden  v.  People  (1889)  128  111. 
&95,  21  N.  E.  684,  the  record  showed 
the  presence  of  the  plaintiffs  in  error 
vhen  the  judgment  affirming  the  judg- 
>oent  of  the  lower  court  was  rendered, 
aa  required  by  law.  The  plaintiffs  in 
error  alleged  that  they  were  not  pres- 
ent at  that  time,  and  stood  ready  to 
verify  same,  and  moved  to  amend  the 
record  to  conform  to  the  truth.  It  was 
held  that  an  amendment  in  derogation 

a  judgment  would  not  be  allowed  at 
a  term  subsequent  to  that  at  which 
the  final  judgment  was  rendered. 

In  HcKay  v.  People  (1900)  146  lU. 


App.  277,  the  trial  court,  after  tiie 
lapse  of  the  judgment  term,  entered 
a  nunc  pro  tunc  order  amending  the 
record  by  interpolating  a  motion  to 
quash  the  indictment  and  an  ordw 
thereupon,  and  also  signed  a  bill  of  ex- 
ceptions after  jurisdiction  had  been 
lost  by  lapse  of  ;;ime.  The  appellate 
court  said:  "It  is  true  that  after  a 
term  at  which  a  cause  has  been  dis- 
posed of  has  expired,  amendments  of 
the  record  may  be  made  by  nunc  pre 
tunc  orders  so  as  to  make  the  record 
speak  the  truth.  But  in  such  cases 
the  amendment  must  be  based  upon 
some  official  or  quasi  ofiScial  note,  or 
memorandum,  or  memorial  paper  re- 
maining in  the  files  of  the  case  or  upon 
tiie  records  of  the  conrt,  the  judge's 
minutes,  or  some  entry  in  some  book 
required  to  be  kept  by  law.  A  private 
memorandum  of  a  witness  is  not  suffi- 
cient; nor  can  the  fact  proposed  to 
be  incorporated  into  the  record  be 
based  upon  the  recollection  of  the 
judge  or  other  person,  or  upon  affida- 
vits or  testimony  taken  after  the  event 
has  transpired." 

In  Knefel  v.  People  (1«00)  187  III. 
212,  79  Am.  St  Rep.  217.  68  N.  E.  888, 
it  appeared  from  the  record  that  the 
motion  for  a  pew  trial  was  overruled 
when  in  fact  it  was  allowed.  After 
the  expiration  of  the  term,  a  correc- 
tion of  the  record  was  made  from  the 
memoranda  of  the  court's  orders 
made  in  the  clerk's  minutes  at  the 
time.  The  snprane  conrt  held  tiiat  H 
was  competent  for  the  trial  court  to 
examine  the  minutes  of  the  clerk  made 
under  the  direction  and  in  the  pres- 
ence of  the  court,  and  to  correct  the 
record  therefrom. 

In  Dreyer  v.  People  (1900)  188  Dl. 
40,  68  L.RA.  869,  58  N.  E.  620,  69  N. 
E.  424,  the  recor4  was  silent  as  to 
whether  the  officers  were  sworn  to  take 
charge  of  the  jury  when  tiie  said  jury 
retired  to  consider  the  verdict.  After 
the  term  at  which  the  judgment  was 
rendered,  and  on  affidavits  and  steno- 
graphic notes,  the  judge  certified  that 
the  officers  were  not  sworn  as  required 
by  law.  The  supreme  court  refused  to 
allow  the  amendment  of  the  record  on 
evidence  dehors  the  record,  saying: 
"In  cases  where  a  bill  of  exceptions 
may  be  amended  after  the  term  at 
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which  the  judgment  was  rendered  and 
after  the  bill  has  been  settled  and 
signed,  for  the  purpose  of  supplying 
an  omission  or  correcting  a  mistake, 
the  amendment  must  be  based  upon 
some  official  or  quasi  official  note,  or 
memorandum,  or  memorial  paper  re- 
maining in  the  files  of  the  case  or  upon 
the  record  of  the  court.  A  fact  pro- 
posed to  be  made  i£  part  of  the  record 
by  amendment  of  a  bill  of  exceptions 
cannot  rest  in  the  recollection  of  the 
judge  nor  of  any  other  person.  It 
cannot  be  based  upon  ex  parte  affida- 
vits or  testimony  after  the  event,  and 
the  only  basis  of  the  proposed  amend- 
ment is  of  that  kind.  The  affidavits 
and  the  testimony  of  McFall  were 
presented  to  the  trial  court  on  the  mo- 
tion  for  a  new  trial,  and  purported  to 
give  recollection  of  persons  aa  to  what 
occurred  at  the  trial.  They  vera  not 
made  or  k^t  as  a  record  of  the  event 
at  the  time  it  is  alleged  to  have  oc- 
curred, and  all  that  is  proposed  is  that 
the  trial  judge,  upon  their  being  pre- 
sented to  him  again,  shall  certify  his 
opinion  or  conclusion  that  the  bailifFa 
were  not  sworn,  because  those  persons 
made  affidavits  or  testified  after  the 
trial  that  they  were  not  sworn.  That 
cannot  be  done  by  way  of  amendment 
of  the  record." 

In  Hubbard  v.  People  (1902)  197 
111.  16,  68  N.  £.  1076,  the  record  failed 
to  show  that  the  jury  was  impaneled, 
that  defendant  was  present  at  the  time 
when  the  verdict  was  returned  or  at 
the  time  sentence  was  pronounced,  or 
that  the  jury  was  kept  in  tiie  ehai:go 
of  a  sworn  officer.  At  a  subsequent 
term  of  the  court,  on  the  affidavit  of 
the  shorthand  reporter,  the  record  was 
amended  to  show  these  facts.  The  su- 
preme court  held  that  stenographic 
notes  of  a  shorthand  reporter  were 
not  such  a  memorial  paper,  note,  or 
memorandum  as  the  law  contemplates 
shall  be  used  as  a  basis  from  which 
to  make  an  order  amending  a  record 
nunc  pro  tunc.  The  court  said :  "The 
record  in  a  criminal  case  may  be 
amended  after  the  term  at  which  it  is 
made  has  elapsed,  by  an  order  of  court 
entered  nunc  pro  tunc,  when  by  reason 
of  a  clerical  misprision  it  does  not 
speak  the  truth.  Kennedy  v.  People 
(1867)  44  HI.  283;  Phillips  v.  Peo- 


ple (1878)  88  lU.  160;  Gore  v.  People 
(1896)  162  111.  259,  44  N.  E.  600; 
Knefel  v.  People  (1900)  187  UL  212, 
79  Am.  St  Rep.  217.  68  N.  E.  888.  The 
amendment  must,  however,  be'  based 
upon  some  official  or  quasi  official  note, 
or  memorandum,  or  memorial  paper 
remaining  in  the  iiles  of  the  case  or 
upon  the  records  of  the  court,  and  a 
fact  proposed  to  be  incorporated  into 
a  record  to  supply  an  omission  cannot 
rest  in  the  recollection  of  the  judge 
or  other  person,  or  be  based  opoa  «z 
parte  affidavits  or  testimony  after  the 
event  has  transpired.  .  .  .  The 
statute  does  not  make  it  the  duty  of 
the  shorthand  reporter  to  keep  bench 
notes  for  the  judge,  or  memoranda 
from  which  the  clerk  of  the  court  may 
subsequently  write  up  the  record.  The 
stenographic  notes  of  the  shorthand 
reporter  were  not,  therefor^  snch  a 
memorial  paper,  note,  or  mmnorsdidain 
as  the  law  contemplates  shall  be  used 
as  a  basis  from  which  to  make  an 
order  amending  a  record  nunc  pro 
tunc.  The  ex  parte  affidavits  of  the 
reporter,  accompanied  by  excerpts 
from  his  stenographic  notes  and  of  the 
clerk  of  the  circuit  court,  were  not 
sufficient  upon  which  to  base  said  nunc 
pro  tunc  order.  They  were  of  no  more 
force  for  the  purpose  for  which  they 
were  used  than  would,  have  been  ttie 
affidavits  of  bystanders  who  had  taken 
notes  of  the  various  steps  pursued  in 
the  trial  of  the  case,  or  who  had  been 
present  and,  observed  the  course  of 
procedure  during  the  trial." 

In  Quigg  People  (1904)  211  IlL 
17*  71  N.  E.  886,  wherein  the  record  in 
a  ulminal  case  showed  proper  ar- 
raignment and  plea,  it  was  held  that 
affidavits  contradicting  the  record  in 
this  particular  were  properly  refused. 

In  Nagel  v.  People  (1907)  229  Ul. 
698,  82  N.  E.  316,  the  record  failed  to 
show  the  impaneling  of  the  grand  jury 
or  the  return  of  the  indictment  into 
court  as  required  by  law.  After  the 
tem  at  which  the  trial  took  place  the 
record  was  amended  to  show  these 
facts.  On  appeal  it  was  held  that  it 
would  be  presumed  that  minutes  of 
the  judge  or  clerk  existed  on  which  to 
base  the  amendment  and  that  Uie  ac- 
tion of  the  lower  court  was  correct. 

In  People  v.  Powers  (1916)  200  IlL 
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App.  686;  tile  retold  on  appeal  did  not 
show  that  the  bill  of  exceptions  was 
presented  to  the  court  in  term  time. 
The  defendant  in  error  filed  affidavits 
setting  xcp  a  version  of  the  facts  in  the 
court  below  concerning  the  presenta- 
tion and  signing  of  said  bill  of  excep- 
tions. The  state's  attorney  filed  coun- 
ter affidarrlta  tending  to  show  an 
entirely  dilferent  state  of  facts  con- 
cerning the  presentation  and  signing 
of  said  bill  of  exceptions.  The  su- 
preme court  refused  to  consider  the 
affidavits  for  tiie  purpose  of  amending 
the  record,  saying:  "By  many  deci- 
sions it  has  been  settled  that  in  a  re- 
viewing tribunal  in  this  state  the 
record  of  tiie  court  below  imports  ver- 
ity, and  cannot  be  contradicted  by 
affidavits,  nor  can  any  deficiency  there- 
in be  supplied  by  affidavits  filed  in  such 
Yeviewing  court.  If  the  record  filed  is 
incorrect,  or  omits  necessary  matter 
supposed  to  have  occurred  in  the  court 
below,  the  record  can  only  be  corrected 
by  an  application  to  the  court  below 
in  term  thne,  and  the  court  below  has 
jnriadictira  to  heu*  and  determine  the 
matter  at  a  later  term,  if  there  exists 
anytiiing  in  the  record  to  amend  by." 

But  see  Kennedy  v.  People  (111.) 
supra,  wherein  the  cl^rk,  in  writing 
the  record  showing  the  return  of  the 
indictment  into  court,  made  a  mistake 
in  the  title  of  the  offense  with  which 
the  defendant  was  charged.  The  court 
said:  "If  such  a  mistake  was  made, 
the  court  below  has  the  power  to  per- 
mit the  record  to  be  amended,  upon  a 
proper  application  by  the  people." 

So»  in  Phillips  v.  People  (1878)  88 
IlL  160,  the  supreme  court  sustained 
the  power  of  the  circuit  court  at  a 
subsequent  term,  and  while  the  pros- 
ecution was  still  pending,  to  amend 
nunc  pro  tunc  the  record  made  by  the 
cl<^  at  a  previous  term,  so  as  to  make 
it  appear  that  at  the  time  of  a  former 
trial  upon  the  same  indictment  the 
prisoner  had  not  entered  a  plea  of  not 
guilty. 

In  May  v.  People  (1879)  92  III.  343, 
an  indictment  was  found  at  the  Octo- 
ber term  of  the  circuit  court  The 
trial  was  had  at  the  subsequent  May 
term  of  the  court.  After  the  rendition 
of  the  verdict,  the  state's  attorney 
moved  for  an  order  to  have  the  clerk 


enter  nunc  pro  tunc  tiie  return  of  the 
indictment  into  open  court,  tiie  record 
up  to  the  time  of  the  motion  not'show- 
ing  that  the  indictment  was  ever  re- 
turned into  open  court  as  it  is  required 
by  law  to  show.  On  the  oral  testimony 
of  the  foreman  of  the  grand  jury,  who 
was  introduced  as  a  witness,  of  the 
return  of  the  indictment  into  open 
court,  the  court  granted  tiie  motion, 
and  the  record  was  accordingly  amend- 
ed so  as  to  show  that  the  indictment 
was  brought  into  open  court.  The 
supreme  court  sustained  the  action  of 
the  trial  court  in  allowing  the  amend- 
ment. 

In  Conn  v.  Doyle  (1810)  2  Bibb 
(Ky.)  248,  when  the  judgment  was 
rendered  an  entry  was  made  for  grant- 
ing an  appeal  to  the  "plaintiff,"  on  his 
giving  bond  and  security.  At  the  next 
term  an  entry  was  made  amending 
that  of  the  former  term,  so  as  to  grant 
the  appeal  to  the  defendant,  instead 
of  to  the  plaintiff.  This  amendment 
of  the  record  of  the  court  was  made 
from  the  recollection  of  the  court  and 
the  clerk  that  the  defendant  had 
prayed  the  appeal,  and  that  the  entry 
was  made  by  the  mistake  of  the  clerk. 
The  court  of  appeals  denied  the  trial 
court's  power  so  to  amend  its  record, 
saying:  "During  the  term,  the  court 
has  power  to  alter  or  amend  the  rec- 
ord according  to  the  truth  of  the  case, 
but  after  the  term  expires  the  court 
ceases  to  have  such  power,  except  in 
cases  of  clerical  misprision;  and  even 
in  those  it  is  an  inviolable  rule  that 
no  amendment  can  be  made  unless 
there  is  something  in  the  record  to 
amend  by." 

In  McQuillen  v.  State  (1847)  8 
Smedes  &  M.  (Miss.)  687,  the  record 
did  not  show  that  the  accused  had 
ever  pleaded  to  the  indictment,  and  at 
a  subsequent  term  of  the  court  the 
clerk  made  an  entiy  to  the  effect  that 
the  accused  was  arraigned  at  the  pre- 
vious term  and  pleaded  not  guilty.  It 
was  held  that  it  was  incompetent  for 
the  clerk,  at  a  subsequent  term,  to 
make  an  entry  of  what  had  transpired 
at  the  preceding  term. 

In  McCarthy  v.  State  (1879)  86  Bliss. 
294,  the  prisoner  was  indicted  for  an 
assault  and  battery  with  intent  to  kill 
and  murder.  The  jury  returned  a  ver- 
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diet  in  the  following  words:  "We,  the 
jnty,  find  the  prisoner  sruilty  as 
■oharged  in  the  indictment,  and  recom- 
mend him  to  the  mercy  of  Uie  coart" 
The  clerk  in  entering  this  verdict  en- 
tered it  thus:  "We,  the  jury,  find  the 
prisoner  guilly  of  assault  and  battery, 
and  recommend  him  to  the  mercy  of 
the  court."  At  a  subsequent  term  of 
the  court  the  district  attorney  made  a 
motion  to  amend  the  entry  on  the  min- 
utes, and  for  a  proper  entry  nunc  pro 
tunc  of  the  verdict  as  returned  by  the 
jury.  On  the  hearing  of  this  motion 
there  was  admitted  in  evidence, 
against  the  objection  of  the  prisoner, 
the  written  menorandum  of  the  ver- 
dict, and  the  oral  testimony  of  the 
clerk  to  the  effect  that  it  was  the  true 
verdict  brought  in  by  the  jury,  and 
that  it  had  been  by  him  read  aloud  to 
them,  and  by  them  declared  in  open 
court  to  be  their  verdict,  and  that  its 
entry  on  the  minutes  in  the  form  there 
found  was  a  clerical  misprision  on  his 
part.  The  supreme  court  said:  "This 
testimony  was  improperly  admitted. 
It  is  the  settled  doctrine  of  this  court 
that  no  correction  of  the  record  can 
take  place  after  the  term,  except  where 
the  record  itself  affords  the  means  of 
correction,  or  except  where  expressly 
allowed  by  statute." 

In  State  v.  Clark  (3853)  18  Mo.  432, 
the  clerk  did  not  mark  on  the  indict- 
ment the  time  of  its  filing,  as  required 
by  law.  At  a  subsequent  term  of  the 
court  the  circuit  attorney,  in  the  pres- 
ence of  the  court,  by  reference  to  the 
minutes  of  the  proceedings  of  the 
court,  made  up  the  record  of  the  pre- 
vious term,  reciting,  among  other 
things,  that  on  Tuesday,  the  second 
day  of  the  term,  the  following  proceed- 
ings were  had*  "The  grand  jury  re- 
turned into  court  the  following  true 
bills  of  indictment"  (naming  the  one 
under  which  defendant  was  convict- 
ed). The  supreme  court  held  that  the 
failure  of  the  clerk  to  make  proper  and 
formal  entries  on  the  records  of  the 
court  was  properly  supplied  by  having 
such  entries  made  by  a  nunc  pro  tunc 
order  at  a  subsequent  term. 

In  State  v.  JefFors  (1877)  64  Mo. 
376,  the  defendant  was  indicted  for 
murder.  The  record  showed  that  the 
defendant  was  duly  arraigned  and 


pleaded  "Not  guilty,"  and  the  trial  of 
the  cause  commenced  and  continued, 
when  it  was  finally  submitted  to  the 
Jury  and  they  retired  to  consider 
their  verdict.  At  a  subsequent  term 
of  the  court  a  motion  was  filed  on  the 
part  of  the  state  asking  the  court  to 
make  an  order  requiring  the  clerk  to 
amend  the  record  and  enter  an  order 
nunc  pro  tunc,  showing  that  the  jury 
had  been  discharged,  being  unable  to 
agree  upon  a  verdici  and  the  contin- 
uance of  the  cause.  The  only  evidence 
offered  in  support  of  the  motion  for 
correcting  and  perfecting  liie  record 
was  the  affidavit  of  the  clerk  of  the 
court  and  prosecuting  attorney,  in 
which  they  state  that  the  next  day 
after  the  jury  had  retired  to  consider 
their  verdict  they  came  into  court 
and,  in  the  presence  of  the  accused 
and  his  counsel,  announced  that  tfa^ 
vere  unable  to  make  a  verdict,  and 
thereupon  they  were  discharged  by 
the  court,  and  the  cause  was  contin- 
ued, and  defendant  remanded  to  jail — 
all  which  the  clerk  omitted  to  record. 
The  motion  was  sustained,  to  which 
action  of  the  court  defendant  except- 
ed. On  appeal  the  supreme  court  re- 
versed the  action  of  the  trial  court, 
and  stated  the  controlling  principles 
as  follows:  "When  a  clerk  omits  to 
make  an  entry  which  was  ordered  to 
be  made,  or  makes  a  different  entry 
from  that  which  was  ordered,  the  court 
may,  at  a  subsequent  term,  amend  the 
record  so  as  to  make  it  conform  to  the 
truth,  provided  some  entry,  either  in 
the  minutes  kept  by  the  judge  or  clerk, 
or  some  paper  filed  in  the  cause  and 
sustaining  them,  shows  the  facts  from 
which  the  amendment  can  be  made. 
Dunn  V.  Raley  (1874)  68  Mo.  134.  The 
power  possessed  by  courts  to  make 
nunc  pro  tunc  entries  in  a  cause  after 
the  end  of  a  term  does  not  authorize 
the  entry  of  an  order  which  ought  to 
have  been  made,. but  only  those  which 
were  actually  made  at  the  time.  Evi- 
dence aliunde  cannot  be  resorted  to 
for  such  purpose.  To  allow  such  en- 
tries to  be  made  on  facts  resting  in 
the  mere  memory  of  witnesses,  and 
their  statements  as  to  what  occurred, 
would  be  to  establish  a  rule  which 
would  breed  the  utmost  confusion  and 
uncertainty,  and  make  courts  of  rec- 
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ord  ererythinir  except  what  the  law 
intends  tiiem  to  be.  Neither  can  such 
entry  be  made  after  the  end  of  the 
term,  apon  the  knowledge  of  the  judge 
himself.  Daring  the  terin,-which  is  in 
legal  estimation  bat  one  day,  every- 
thing is  in  fieri,  and  during  that  time 
tiie  judge,  of  his  own  knowledge,  may 
^ter  any  jodgment  which  has  been 
pronoimeed.  State  t.  Harrison  (1837) 
10  Yerg.  (Train.)  542.  Inasmuch  as 
the  record  was  attempted  to  be  amend- 
ed upoB  the  statement  of  witnesses 
and  the  knowledge  of  the  judge,  after 
the  end  of  the  term,  the  motion  of 
plaintiff  for  a  nunc  pro  tunc  entry 
ought  to  have  been  overruled." 

In  State  v.  Feeiey  (1906)  194  Mo. 
aOO^  S  LJLA.(N^.)  861,  112  Am.  St 
Rep.  611.  92  S.  W.  668.  the  record  filed 
in  the  supreme  court  failed  to  show 
that  any  complaint  was  made  of  the 
action  of  the  court  in  giving  the  in- 
structions. By  stipulation  between 
counsel  for  the  defendant  and  the 
state,  filed  in  the  saprema  court,  it 
was  shown  that  the  point  on  the  ac- 
tion of  the  court  in  giving  the  instruc- 
tions on  behalf  of  the  state  was  duly 
raised.  In  reference,  to  tiiis  attempt 
to  correct  the  record,  the  court  said: 
'It  may  not  be  out  of  place  to  say  here 
that  no  record,  after  being  lodged 
with  the  clerk  of  this  court,  can  be 
changed  without  the  permission  of  the 
court*  daly  entered  of  record  at  the 
time." 

In  State  v.  Ctartrell  (190S)  171  Ho. 
489,  71  S.  W.  1046,  the  bill  of  excep- 
tions did  not  disclose  a  motion  by  the 
defendant  for  a  continuance  or  an  ex- 
ception to  the  order  overruling  it.  At 
a  subsequent  term  of  the  trial  court, 
on  agreement  of  counsel  for  the  de- 
fendant and  the  attorney  general, 
leave  was  granted  to  amnd  the  bill  of 
exceptions,  and  a  bill  was  filed  con- 
taining the  motion  uid  affidavits  for 
a  continuance,  the  order  of  record 
overmliBg  same,  and  then  a  recital 
that  defendant  duly  excepted  to  the 
action  of  the  court  in  denying  said 
application,  and,  so  made  up,  was 
signed  by  tiie  judge,  and  certified  to 
the  anpreme  cour^  and  lodged  in  the 
office  of  the  clerk  ot  said  court  The 
court  said:  "It  is  the  settled  law  of 
this  state  that  during  the  whole  of 


the  term  in  which  any  judicial  act  is 
done,  the  proceedings  are  considered 
in  fieri,  and  this  applies  even  to  ad- 
journed sessions  of  the  same  term,  and 
the  record  remains,  so  to  speak,  in  the 
breast  of  the  judge  or  judges  of  the 
court,  and  hence  is  subject  to  amend- 
ment or  alteration  as  he  or  they  may 
direct;  but  after  tiie  lapse  of  the  term, 
or  its  final  adjonmment,  Uie  judge  has 
not  power  to  change  the  record  fur- 
ther than  by  nunc  pro  tunc  entries  to 
make  the  record  speak  the  exact  truth 
of  that  which  actually  did  occur  dur- 
ing the  term,  and  then  only  when  there 
is  sufficient  record  or  minutes  of  the 
judge  or  clerk  to  authorise  such 
amendment,  as  it  has  been  repeatedly 
ruled  by  the  court  that  such  correc- 
tions cannot  be  jnade  'from  outside 
evidence  or  from  facts  existing  alone 
in  the  breast  of  the  judge,  after  the 
ead  of  the  term  at  which  the  final 
judgment  was  rendered.'" 

In  State  v.  Eaton  (1905)  191  Ho. 
161,  89  S.  W.  949,  the  record  on  appeal 
did  not  show  that  an  order  of  the 
court  extending  the  time  for  filing  a 
bill  of  exceptions  had  been  entered  of 
record  within  the  time  originally  al- 
lowed for  the  filing  of  the  bill,  as  was 
required  by  law.  Thereupon,  on  the 
first  day  of  the  term  of  tiie  supreme 
court,  the  defendant  by  his  counsel 
moved  the  court  to  correct  the  record, 
wherein  the  same  related  to  the  order 
of  the  judge  extending  the  time  for 
the  filing  of  the  bill  of  exceptions,  so 
as  to  show  the  cause  of  Uie  delay. 
This  motion  was  supported  by  affida- 
vits tending  to  establish  the  cause  of 
the  delay.  The  court  said :  "We  have 
no  power  to  alter  or  correct  the  rec- 
ords of  the  circuit  court.  In  proper 
cases  and  upon  sufficient  data  we  may 
ordw  tiie  circuit  court  to  conform  its 
judanaients  to  the  judgment  of  this 
court  but  it  has  been  ruled  that  not- 
withstanding an  appeal  is  pending  in 
this  court  from  the  judgment  of  the 
circuit  court,  that  court  still  retains 
full  power  and  jurisdiction  over  its 
own  records,  and  might  by  proper  en- 
vies nunc  pro  tunc  cause  the  same  to 
apeak  the  truth,  where  by  inadvert- 
ence or  misprision  of  its  elerk  it  had 
not  done  so;  but  it  is  elementary  that 
this  court  could  not  cause  the  record 
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of  the  circuit  court  to  be  corrected  by 
an  entry  nunc  pro  tune,  and  this  is 
what  ve  are  asked  to  do  by  this  mo- 
tion." 

In  State  v.  Libby  (1907)  203  Mo. 
596, 102  S.  W.  641,  the  record  disclosed 
that  the  appellant  failed  to  preserve 
by  bill  of  uceptions  any  exception  to 
the  action  of  the  court  in  overruling 
his  motion  for  a  new  trial.  It  was 
suggested  that  ^e  bill  of  exceptions 
might  be  amended  by  agreement  be- 
tween the  prosecuting  attorney  and 
the  counsel  for  the  appellant,  and 
there  was  on  file  before  the  court  let- 
ters from  defendant's  counsel  and 
from  the  prosecuting  attorney  and  the 
judge  who  tried  the  case,  suggesting 
the  amendment.  The  court  said:  "It 
is  sufficient  to  say  Qf  this  suggestion 
that  a  bill  of  exceptions  filed  and  made 
a  part  of  the  record  cannot  be  amend- 
ed by  consent.  Such  bill  of  exceptions, 
when  filed  in  the  circuit  court  of  Lac- 
lede county,  became  as  much  a  part  of 
the  record  proper  of  that  court  as  any 
other  entry  made  upon  the  records  hy 
the  clerk  of  the  court  during  any  term 
of  such  court,  and  such  bill  of  excep- 
tions can  only  be  changed  or  amended 
by  a  nunc  pro*  tunc  entry  correcting 
such  record,  and  the  rule  is  well  set- 
tled that,  in  order  to  justify  the  mak- 
ing of  a  nunc  pro  tunc  entry  cor- 
recting or  amending  a  record,  the 
record  must  in  some  way  show,  either 
from  the  judge's  minutes,  the  clerics 
mtries,  or  some  paper  in  the  cause, 
the  facts  authorizing  such  entries.  No 
such  entries  can  be  made  from  the 
memory  of  the  jud^  nor  on  parol 
proof  derived  from  other  sources." 

In  Dietz  v.  SUte  (1875)  43  Tex. 
371,  there  was  no  venue  proved  accord- 
ing to  the  statement  of  facts  in  the 
record.  Long  after  the  case  had  been 
filed  in  the  supreme  court,  certificates 
of  the  district  attorney  and  presiding 
judge  that  certain  witnesses  did  prove 
on  the  trial  that  the  facts  occurred  in 
McLennan  county  were  made  and  filed 
in  the  district  court,  and  certified  by 
the  district  clerk  and  sent  up  to  the 
supreme  court.  The  latter  court  re- 
fused to  notice  the  papers  filed  for  the 
purpose  of  supplonenting  the  record. 

In  Hill  V.  State  (1878)  4  Tex.  App. 
559,  the  district  court  permitted  the 


record  to  be  amended  by  directing  the 
filing  of  the  Judge's  charge  at  a  sabse- 
quent  tem  of  the  court,  and  after  a» 
appeal  had  been  taken  to  the  appellate 
court,  so  air  to  give  it  effect>aa  if  filed 
at  the  time  of  the  trial.  The  appelate 
court  said:  '^Amendments  of  this 
character  are  permissible  under  the 
law,  and  hare  been  recognized  by  this 
court  if  made  at  tbe  proper  time  and 
in  the  proper  manner,  and  It  is  not  per^ 
ceiyed  why  omissions  of  the  kind  here 
mentioned  should  not  be  supplied,  or 
erroneous  entries  corrected,  so  as  to 
conform  the  record  to  the  facts  as  they 
really  exist,  so  that  the  record  shall 
speak  the  exact  tmth  in  every  partic- 
ular. Yet,  whether  this  may  be  done 
in  the  trial  court  whilst  the  case  ia 
pending  and  undetermined  In  an  appel- 
late tribunal,  or  not,  is  quite  a  diff«cent 
question,  and  one  upon  which  the 
cases  we  have  seen  shed  but  an  ob- 
scure light  We  are  of  opinion  that  by 
the  provisions  of  our  own  Code  the 
point  must  be  detemuned  against  the 
right  to  amend  the  record  pending  an 
appeaL" 

In  Knight  t.  State  (1879)  7  Tex. 
App.  206,  after  the  case  was  removed 

to  the  supreme  court  by  appeal,  the 
district  court  ordered  that  the  clerk 
should  correct  the  minutes  of  the  court 
in  the  cause  so  as  to  show  that  the 
defendant,  when  on  trial,  pleaded  not 
guilty  as  charged.  The  appellate 
court  said:  "This  order  the  court 
had  no  autSiority  to  make,  .  .  .  fbr  . 
the  reason  that  by  the  appeal  and  the 
filing  of  the  record  in  this  court  the 
jurisdiction  of  the  district  court  was 
at  an  end.  ...  It  may  be  supposed 
that  the  minutes  of  the  court  were 
under  the  control  of  the  court,  and 
subject  to  correction  at  any  time  be- 
fore the  adjournment  for  the  term, 
which  is  ordinarily  the  case;  but  this 
power  ceases  whenever  an  appeal  in 
a  ease  of  felony  has  been  taken  In  the 
manner  required  by  law,  and  the 
transcript  has  been  filed  here." 

In  Gerard  v.  State  (1881)  10  Tex. 
App.  690,  the  record  on  appeal  showed 
the  names  of  but  eleven  jurors.  Aftw 
the  perfection  of  the  appeal,  and  after 
the  jurisdiction  had  attached  on  ap- 
peal, the  trial  court  attempted  to  cor- 
rect the  record  bo  as  to  make  it  show 
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the  names  of  all  twelve  of  the  jurors, 
^e  appellate  court  held  that  after 
jurisdiction  had  attached  on  appeal 
the  trial  court  could  make  no  further 
orders  in  the  case^ 

In  Belcher  v.  State  (1895)  85  Tex. 
Grim.  Rep.  168,  82  S.  W.  770,  the  orisr- 
inal  statement  of  facts  failed  to  dis- 
close the  venae  of  the  offense.  After 
the  npiration  of  the  term  the  trial 
judse,  of  his  own  motion^  filed  a  sup- 
plemuita]  statement  of  facts  showing 
the  venue.  On  appeal,  the  supreme 
court  said:  "The  only  question  for 
our  consideration  is  whether  or  not 
the  court,  after  the  eocpiration  of  the 
term,  is  authorized  to  add  to  or  amend 
the  statemmt  of  facts  already  filed 
and  a  part  of  the  record  of  the  case. 
In  our  opinion  he  eould  not,  and  there- 
fore the  motion  of  the  aj^llant  to 
strike  said  supplementid  'statement  of 
facts  from  the  record  in  this  case  must 
be  sustained." 

In  Sulleneer  v.  State  (1916)  79 
Tex.  Grim.  Rep.  98,  182  S.  W.  1140.  the 
state  sought  to  have  the  supreme  court 
postpone  a  rehearins  in  order  to  en- 
able it  to  make  a  motion  in  the  trial 
court  to  amend  a  biH  of  excepttohs  by 
adding  thereto  the  testimony  of  a 
jaror  on  his  voir  dire  examination,  so 
aB  to  show  the  action  of  the  court  in 
holding  him  qualified  to  have  been 
proper,  and  thereby  prevent  a  revers- 
al. The  court,  in  refusing  the  post- 
ponement, said:  'It  is  true  tiiat 
during  the  term  of  court  at  which  a 
conviction  Is  had,  updn  the  proper  mo- 
tion and  service  thereof,  the  court, 
having  the  proceedings  and  the  judg- 
ment still  in  his  control,  can  make  the 
record  and  every .  part  thereof  'speak 
the  tmth;  .  .  .  '  but  this  must  be 
Thile  the  trial  court  has  jurisdiction 
and  control  over  its  orders  and  tiie 
papers  in  tiie  cause." 

Bat  see  Burnett  v.  State  (1866)  14 
Tex.  455,  65  Am.  Dec.  131,  wherein  the 
record  did  not  recite  that  the  indiet- 
meot  was  returned  into  open  court  by 
the  grand  jtfry.  At  a  subsequent  term 
tiie  record  was  amended  by  a  nunc  pro 
tnno  order  of  the  court  so  as  to  show 
tile  return  of  the  indictment  into  court 
by  the  gmmd  jury.  The  supreme  court 
said:  do  not  doubt  that  it  was 
-competent  for  the  court  to  make  tiie 


order  as  well  in  this  as  in  any  other 
case  where  there  is  evidence  sufficient 
to  warrant  the  making  of  such  order. 
Every  court  has  a  right  to  judge  of 
its  own  records  and  minutes;  and  if 
it  appear  satisfactorily  to  them  that 
an  order  was  actually  made  at  a  farm- 
er term,  and  omitted  to  be  entered  by 
the  clerk,  they  may  at  any  time  direct 
such  order  to  be  entered  on  the  rec- 
ords as  of  the  term  when  it  was  made." 

In  Vestal  v.  State  (1878)  8  Tex. 
App.  648,  an  attempt  was  madie  to  show 
by  parol  evidence  that  on  the  first  in- 
dictment the  defendant  was  placed  on 
trial  and  called  to  answer  an  indict- 
ment for  a  misdemeanor.  The  record 
was  not  only  silent  in  that  regard,  but 
by  the  recitals  contained  therein  ac- 
tually contradicted,  as  far  as  it  went, 
the  facts  thus  sought  to  be  estab- 
lished by  the  evidence  adduced.  The 
appellate  court  said:  "There  is  no 
doubt  but  that  a  record  in  a  criminal 
case  may  be  supplied  or  amended  by  a 
proceeding  had  directly  for  that  pur- 
pose; and,  even  in  as  important  and 
solemn  a  matter  as  a  final  judgment 
in  a  case  of  murder,  the  rule  is  that 
where  there  has  been  a  failure  or 
omission  to  enter  it  at  the  proper  time 
the  judgment  may  be  rendered  nunc 
pro  tunc  at  a  term  subsequent  to  the 
trial.  Smith  v.  State  (1876)  1  Tex. 
App.  408.  .  .  .  But  we  take  it  that 
no  record  in  a  criminal  ease  can  be 
amended  or  supplied  except  by  a  pro- 
ceeding having  that  object  in  view." 

In  Craddock  v.  State  (1881)  16  Tex. 
App.  641,  the  appeal  was  dismissed 
because  no  recognizance  appeared  tn 
the  record.  At  a  subsequent  term  of 
the  court  the  appellant,  by  his  sworn 
petition,  showed  to  the  court  that  ow- 
ing to  tjie  destruction  of  the  original 
record  in  the  court  below,  and 
means  of  unauthorized  proceedings  in 
that  court  at  the  instance  of  the  county 
attorney,  a  pretended  substitution  of 
the  destroyed  record  was  effected 
without  notice  to  him,  the  appellant; 
that  the  transcript  acted  on  by  the 
court  at  its  former  term  was  a  tran- 
script of  such  substituted  record ;  and 
that  the  originiU  record  showed,  and  a 
proper  substitute  for  it  would  ^owi 
that  a  proper  recognizance  for  his  ap- 
peal was  entered  into  by  him,  Itho 
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appellant.  On  this  showing,  the  court 
being  satisfied  of  its  truth,  awarded  a 
rehearing  of  the  cause  at  the  next 
term  of  the  court. 

In  Com.  V.  Cawood  (1826)  2  Va.  Cas. 
627,  the  clerk  of  the  circuit  court  omit- 
ted to  enter  on  the  order  book  that  the 
grand  jury,  at  the  last  term  of  that 
court,  had  found  an  indictment  against 
the  defendant  and  others  to  be  "a  true 
bill."  The  circuit  court  adjourned  the 
question,  whether  the  omission  could 
be  supplied  at  a  subsequent  term  of 
the  court  on  tiie  testimony  of  the  clei^, 
of  the  judge,  of  the  grand  jurors,  and 
others  who  were  present  at  the  trial, 
to  the  general  court  for  a  decision. 
The  general  court  said:  "The  next 
question  is  whether  this  omission  of 
the  grand  jury  can  now  be  supplied, 
and  whether  the  record  can  be  amend- 
ed in  this  particular.  A  view  of  the 
decisions  in  this  country  and  in  Eng- 
land, referred  to  by  the  counsel,  leads 
us  to  the  conclusion  that,  during  the 
term,  the  records  are  in  the  breast  of 
the  court,  and  that  amendments  may 
be  made  in  the  proceedings  of  the 
court;  but  that,  after  the  term  has 
XMSsed,  no  amendments  can  be  made, 
except  of  mere  clerical  misprisions; 
ttiat  this  is  not  a  misprision  of  that 
kind;  that,  the  term  having  passed, 
there  Is  nothing  to  amend  by  except 
the  memory  of  the  judge,  of  the  clerk, 
of  the  grand  jurors,  and  others;  and 
that  it  cannot  be  amended." 

In  Powell  V.  Com.  (1854)  11  Gratt. 
(Va.)  822,  the  accused  was  indicted 
for  forgery,  tried,  and  convicted. 
After  the  expiration  of  the  term  at 
which  he  was  convicted,  he  applied  to 
the  judge  of  the  circuit  court,  in  vaca- 
tion, to  amend  the  record,  and  the 
judge  made  an  order  directing  that 
the  record  should  be  amended  so  as  to 
show  that  on  the  arraignment  of  the 
prisoner  for  the  offense  of  which  he 
was  convicted  he  moved  the  court, 
through  his  counsel,  to  quash  the  in- 
dietment  and  each  count  thereof,  ^and 
tibat  this  motion  was  overruled,  but 
was  omitted  to  be  entered  on  the  rec- 
ord. The  supreme  court  held  that  the 
circuit  court  had  no  authority  to  al- 
low the  amendment,  saying:  "I  am 
.  .  .  of  opinion  that  no  such  amend- 
ment of  the  record  as  fliat  attempted 


to  be  made  in  this  case  by  the  action 
of  the  judge  in  vacation,  on  the  11th 
of  May,  1854,  is  within  the  scope  of 
[thej  provision.  It  was  intended  to 
authorize  amendments  in  support  of 
a  judgment,  in  cases  in  which  tiiere 
was  something  in  the  record  by  which 
they  could  safely  be  made.  It  could 
not  have  been  intended  to  authorize  an 
amendment  to  be  made  upon  the  in- 
dividual recollection  of  the  judge,  or 
upon  proofs  aliunde.  Nor  was  the 
application  in  this  case  to  amend  the 
judgmmt,  nor  was  it  designed  to  aid 
the  judgment  when  made.  It  was  an 
application  to  introduce  something  in- 
to the  record  aa  part  thereof,  not  be- 
fore found  therein,  depending  on  the 
recollection  of  the  judge,  or  upon 
proofs  to  be  submitted  to  him ;  and  its 
object  was  to  provide  a  means  of  re- 
versing the  judgment,  not  of  sustain- 
ing it.  The  censtruction  given  li^  the 
English  courts  to  the  statutes  of 
amendment  required  that  there  should 
be  something  to  amend  by.  Tidd,  Pr. 
246,  247;  Com.  v.  Winstons  (1827)  5 
Rand.  (Va.)  646,  opinion  of  Judge 
Green.  And  such  is,  I  think,  the  plain 
meaning  of  the  pvovision  in  question 
in  our  statute.  And  if  no  amendment 
can  be  made  in  tiie  record  of  a  judg- 
ment after  the  term  except  nnAer  the 
statute,  or  in  the  few  cases  allowed  by 
the  common  law,  of  which  this  is  not 
one,  the  amendment  att«npted  to  be 
made  in  this  case  must  be  disregard- 
ed." 

In  Barnes  v.  Com.  (1896)  92  Va. 
794,  23  S.  E.  784,  the  record  did  not 
show  that  sixteen  jurors  free  from 
exception  were  selected  for  the  trial 
of  tiie  case,  or  that  at  every  adjourn- 
ment the  jury  was  put  in  charge  of  a 
sworn  officer,  or  that  the  jury  was  in 
the  custody  of  a  sworn  officer  when 
considering  the  verdict,  or  that  the 
jury  was  polled  as  required  by  law. 
After  tike  term  was  passed  at  which 
the  trial  was  had,  it  was  attempted, 
on  the  pwsonal  knowledge  of  ttie 
judge,  and  tiie  records  of  the  court  as 
they  then  stood,  to  amend  the  record 
so  as  to  nmke  it  show  the  facts  omit- 
ted from  the  record  by  Ute  inadvert- 
ence of  the  clerk.  The  supreme  court 
refused  to  allow  the  amendment,  say- 
ing:  "It  has  been  correctly  observed 
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that  the  judge,  during  the  term,  is  a 
living  record,  and  therefore  during 
that  period  of  time  he  may  altcor  and 
supply  from  his  own  memory  lUiy 
order.  Judgment,  or  decree  which  has 
been  pronounced,  and  this  because, 
having  made  them  himself,  he  is  pre- 
sumed to  retain  them  in  his  recollec- 
tion. But  at  common  law,  after  the 
term  has  elapsed,  the  judge  has  no 
such  power,  because  it  is  supposed 
there  will  be  a  period  at  which  a  judge 
will  cease  to  retain  in  his  memory  the 
things  which  have  been  ordered  and 
adjudged,  and  that  period,  it  is  well 
conceived,  may  be  the  end  of  the  term, 
and  he  will  then  be  apt  to  dismiss  from 
his  thoughts  the  things  which  have 
been  previously  passing  in  them.  It 
is  indeed  a  very  delicate  power,  and 
might  foe  subject  to  much  abuse,  espe- 
cially in  criminal  cases,  if  the  extent 
to'which  it  might  be  carried  was  not 
well  defined  and  properly  checked  by 
law.  .  .  .  Whether  the  authority 
of  the  courts  in  this  state  to  amend  its 
records  after  the  term  at  which  a  final 
judgment  has  been  entered  be  derived 
solely  from  our  statute,  or  from  both 
the  common  law  and  the  statute,  it  is 
clear  that  under  our  statutes,  deci- 
sions, and  practice,  whatever  may  be 
the  rule  in  other  jurisdictions,  they 
can  only  make  amendments  in  cases 
in  which  there  is  something  in  the 
record  by  which  they  can  be  safely 
made,  and  that  amendments  cannot  bo 
made  upon  the.  individual  recollection 
of  the  judge,  or  upon  proofs  aliunde. 
There  is  nothing  in  the  record  in  this 
ease,  as  eertified  by  the  clerk  of  the 
eounty  court,  by  which  the  court  of 
that  county  could  amend  it  In  any  of 
the  particulars  in  which  it  is  sought 
to  have  it  amended,  and  if  the  court 
attempted  to  amend  it  it  would  be  up- 
on the  judge's  own  personal  recollec- 
tion, or  upon  proofs  aliunde.  This,  we 
have  seen,  cannot  be  done.** 


In  Wright  v.  Com.  (1911)  111  Va. 
873,  69  S.  E.  956,  it  appeared  from  the 
record  that  an  order  was  entered  by 
the  court  in  term  time,  allowing  the 
prisoner  sixty  days  from  the  adjourn- 
ment of  the  court  within  which  to  file 
his  bill  of  exceptions,  but  it  wholly 
failed  to  show  that  the  sixty  days  were 
agreed  on  and  entered  of  record  by 
consent  of  the  parties,  as  required  by 
law.  This  was  a  vital  requirement  of 
the  statute,  and  to  meet  the  difilculty 
thus  plainly  confronting  him,  the  pris- 
oner, by  counsel,  procured  from  the 
judge  of  tiie  circuit  court  a  vacation 
order  purporting  to  amend  the  final 
order  in  the  case  to  show  that  the  six- 
ty days  given  the  plaintiff  in  error  to 
file  his  bill  of  exceptions  was  agreed 
on  and  entered  of  record  by  consent 
of  parties.  The  supreme  court  held 
that  the  circuit  court  had  no  power 
to  amend  its  final  order  in  this  par- 
ticular after  the  adjournment  of  the 
term  at  which  the  same  was  entered, 
saying:  "During  the  term  of  a  court 
at  which  a  judicial  act  is  done,  the 
record  remains  in  the  breast  of  the 
court,  and  may  be  altered  or  amend- 
ed; but  aft^r  the  adjournment  of  the 
tenn  amendments  can  only  be  made  in 
oases  in  which  there  is  something  in 
the  record  by  which  they  can  be  safe- 
ly made.  Amendments  cannot  be  made 
after  the  adjournment  of  the  term,  up- 
on the  individual  recollection  of  the 
judge,  or  upon  evidence  aliunde.  It 
is  manifest  that  there  is  nothing  in 
the  record  for  this  attempted  amend- 
ment to  rest  upon.  The  application 
was  to  introduce  scnnething  into  the 
record  as  part  thereof,  not  before 
found  therein,  depending  solely  upon 
the  individual  recollection  of  the 
judge.  This  cannot  be  done.  The 
amendment  attempted  to  be  made 
must,  therefore,  be  disregarded. 
Barnes  t.  Com.  (Va.)  supra." 

B.  B. 
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EX  PARTE  ISAAC  MURRAY  et  aL 
STATE  OF  SOUTH  CAROLINA.  Appt 

SouOi  Carolina  Supreme  Court  — Juiy  lOf  1010. 

(—  S.  C.  — ,  99  S.  E.  798.) 

Appeal  —  right  of  state  —  extradition  proceedings. 

1.  The  state  may  appeal  from  an  order  releasing  persons  from  arrest 
under  the  governor's  warrant  in  extradition  proceedings. 

ISee  note  on  this  question  beginning  on  page  1156.] 


—  time  —  failure  to  serve  notice  of 
ordw. 

2.  A  statutory  provision  giving  ap- 
pellant ten  days  in  which  to  serve  no- 
tice  of  appeal  after  service  upon  him 
of  written  notice  of  the  granting  of 
the  order  from  which  the  appeal  is 
taken  does  not  limit  the  time  for  ap- 
peal to  ten  days  from  the  granting  of 
tiie  order  if  written  notice  is  not 
served. 

£lxf  radition  —  necessity  of  reciting  in- 
dictment. 

3.  The  governor*a  warrant  for  ar- 
rest in  extradition  proceedings  need 
not  set  forth  or  recite  the  affidavit  or 
indictment  upon  which  it  is  Issued. 

[See  11  R.  C.  L.  747.] 

—  sufficiency  of  warrant  —  assump- 
tkm  of  court. 

4.  The-  court  must  presume,  until 
the  contrary  is  made  to  appear,  that 
the  showing  upon  which  the  governor 
issued  his  warrant  for  arrest  in  extra- 
dition proceedings  was  legally  suffi- 
cient; 


Governor  —  presumption  as  to  reg- 
ularity of  acts. 

5.  The  court  must  presume  that  the 
chief  executive  of  the  state  will  per- 
form his  duty  according  to  law. 

[See  10  R.  C.  L.  880.] 

Arrest  —  warrant  —  Information  and 

belief. 

6.  An  affidavit  for  arrest  for  bur^ 
glaiy  in  extradition  proceedings  is 
fatally  defective  which  swears  to  ifhe 
facts  on  the  best  of  afflant^s  knowl- 
edge, information,  and  belief,  without 
stating  what  facts  were  within  his 
knowledge  and  what  were  stated  on  in- 
formation and  belief,  and  without 
setting  forth  the  sources  of  informa- 
tion or  grounds  of  belief. 

[See  11  R.  C.  L.  743.] 

Appeal  —  erroneous  ground  for  order 

—  affirmance. 

7.  An  order  discharging  persons  ar- 
rested in  extradition  proceedings  will 
be  sustained  on  appeal  if  the  affidavit 
upon  which  the  governor  acted  was 
insufficient  in  law  to  authorise  issuing 
the  warrant,  although  the  order  was 
granted  upon  an  erroneous  reason. 

[See  2  B.  C.  L.  189.] 


(Watts,  J.,  dissents.) 


Appeal  by  the  state  from  an  order  of  the  General  Sessions  Circuit  Court 
for  Sumter  County  (Townaend,  J.)  in  favor  of  relators  in  a  habeas  corpus 
proceeding  to  secure  their  discharge  from  custody  to  which  they  had  |>een 
committed  for  the  crime  of  burglary.  Appeal  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Morris  C.  Lumpkin.  Assistant    augurate  this  judicial  inquiry  is  by 


Attorney  General,  for  the  State. 

Messrs.  L.  D.  Jennings.  A.  S.  Harby. 
and  John  H.  Clifton,  for  respondents: 

Whether  or  not  the  prisoner  is  sub- 
stantially charged  with  crime  by  affida- 
vit or  indictment  in  the  demanding 
state  is  a  question  of  law,  open  to 
Judicial  inquiry  on  the  face  of  the 
papers,  and  the  proper  method  to  in- 


writ  of  habeas  corpus. 

Dennison  v.  Christian,  72  Neb.  708, 
117  Am.  St.  Rep.  817,  101  N,  W.  1045; 
Barranger  v.  Baum,  103  Ga.  465.  68 
Am.  St.  Rep.  122.  30  S.  E.  524;  Roberts 
V.  Reilly,  116  U.  S.  95,  29  L.  ed.  549, 
6  Sup.  Ct.  Rep.  291;  Munsey  v.  Clough, 
196  U.  S.  369,  49  L.  ed.  516,  25  Sup. 
Ct.  Rep.  282;  Hyatt  v.  New  York,  188 
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V.  S.  708,  47  L.  ed.  660,  23  Sup.  Ct. 
Rep.  456,  12  Am.  Grim.  Rep.  311,  11 
R.  C.  L.  748;  Re  Waterman,  29  Nev. 
288,  11  L.R.A.(N.S.)  424.  89  Pac.  291. 
13  Ann.  Gas.  926. 

The  mandate  of  the  governor,  no 
other  papers  being  before  the  court, 
did  not  show  that  the  respondents  were 
substwtially  charged  with  treason, 
felony,  or  other  crime,  by  indictment 
or  affidavit  sworn  to  before  the  mag- 
istrate. 

11  R.  C.  L.  748;  Ex  parte  Dawson, 
28  C.  C.  A.  354,  49  U.  S.  App.  674.  83 
Fed.  306;  Ex  parte  Stanley,  25  Tex. 
App.  372,  8  Am.  St.  Rep.  440.  8  S.  W. 
646,  7  Am.  Crim.  Rep.  213;  Re  Water- 
man, 29  Nev.  288,  11  L.R.A.(N.S.)  426. 
89  Pac.  291, 13  Ann.  Gas.  926;  Ex  parte 
Hart,  28  L.RJi.  801,  11  C.  C.  A.  165, 
25  U.  S.  App.  22,  63  Fed.  249. 

The  affidavit  accompanying  the  req- 
uisition of  the  governor  of  Georgia 
was  insufiScient,  and  constituted  no 
affidavit 

Ex  parte  Massee,  96  S.  C.  828.  46 
L.R.A.(N.S.)  781,  79  S.  E.  97;  Rice  v. 
Ames,  180  U.  S.  371,  45  L.  ed.  677.  21 
Sup.  Ct  Rep.  406,  12  Am.  Crim.  Rep. 
356;  Sx  parte  Hart.  28  LJt.A.  801.  11 
C.  C.  A.  166,  26  U.  S.  App.  22.  63  Fed. 
249;  Ex  parte  Spears,  88  Cal.  640.  22 
Am.  St  Rep.  341.  26  Pac.  608;  Hecht 
V.  Frlesleben.  28  S.  C.  181.  6  S.  B. 
475;  Burmester  v.  Hoseley.  33  S.  C 
261.  11  S.  E.  786;  Addison  v.  Sujette, 
60  S.  a  201.  27  S.  E.  681;  Wando 
Ffaoaphate  Co.  v.  Rosenberg.  81  S.  G. 
307.  9  S.  E.  969;  Sharp  v.  Palmer.  81 
S.  C.  447,  10  a  E.  98. 

Hydrick,  J.,  delivered  the  opinion 
of  the  court: 

Upon  the  requisition  of  the  gov- 
ernor of  the  state  of  Georgia  and 
certain  documents  attached  thereto 
which  were  duly  authenticated,  his 
excellency,  the  governor  of  this 
state,  issued  his  \7arrant  for  the  ar- 
rest and  delivery  of  the  respondents 
to  the  agent  of  the  state  of  Georgia, 
to  be  carried  to  that  state  for  trial 
on  the  charge  of  burglary.  The  gov- 
ernor's warrant  recites :  "Whereas 
a  requisition  has  this  day  been  re- 
ceived from  his  excellency,  the 
governor  of  Georgia,  for  the  rendi- 
tion of  Isaac  Murray  and  Christian 
Harris,  who  stand  charged  with  the 
crime  of  burglary  in  said  state,  and 
who  have  escaped  therefrom  and 
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99  a.  a.  198.) 
taken  refugd  in  the  state  of  South 
Carolina,  now.  therefore."  etc 

Then  follows  the  warrant  in  usual 
form.  There  was  nothing  attached 
to  the  warrant,  and  no  recital  there- 
in, to  show  upon  what  it  was  issued, 
whether  upon  indictment,  affidavit, 
or  whether  the  supporting  matter 
had  been  duly  authenticated. 

Having  been  arrested  upon  this 
warrant,  respondents  sued  out  a 
writ  of  habeas  corpus  before  Judge 
Townsend.  who  heard  the  return 
thereto  on  March  25th  last,  the  same 
day  that  it  was  issued.  The  time  of 
the  hearing  was  advanced  by  re- 
quest of  the  agent  of  Georgia,  with 
consent  of  respondents.  But  before 
proceeding  with  the  hearing,  his 
Honor  sent  for  the  solicitor  of  the 
third  circuit,  who  appeared  and  rep- 
resented the  state.  On  hearing  the 
return,  his  Honor  discharged  re- 
spondents, holding  that  the  warrant 
was  insufficient  to  authorize  their 
retention  or  extradition,  because 
there  was  no  copy  or  other  evidence 
of  their  indictment,  or  of  an  affidavit 

.  charging  them  with  an  extraditable 
offense,  attached  to  the  warrant 
Thereafter,  on  April  3d.  by  direc- 
tion of  the  governor,  the  attorney 
general  moved  his  Honor  to  rescind 
his  orders  of  March  26th.  on  the 
ground,  among  others,  that  the  gov- 
ernor's warrant  was  sufficient,  and 
moved  also  that  the  hearing  be 
opened,  in  order  that  the  state  might 
introduce  in  support  of  the  warrant 
the  record  of  the  proceedings  upon 
which  the  governor  issued  it.  The 
motion  was  refused  in  a  formal  or- 
der, no  reason  being  assigned.  These 
proceedings  were  all  at  chambers. 
On  April  8th,  more  than  ten  days 
after  respondents  had  been  released, 
the  attorney  general  served  notice 
of  appeal  by  the  state ;  and  on  May 
21st  moved  this  court  for  leave  to 
docket  the  appeal  and  have  the  same 
heard  at  the  term  then  in  session. 
It  was  thereupon  ordered  that  the 
case  be  submitted  on  printed  argu- 
ments ;  that  respondents  have  leave 
to  move  to  dismiss  the  appeal,  on 
the  ground  that  the  state  of  South 
Carolina  has  no  appealable  interest 
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in  the  matter,  and  on  the  further 
ground  that  the  notice  of  appeal  was 
not  served  within  the  time  required 
by  law;  and  it  was  further  ordered 
that,  in  the  event  this  court  should 
consider  the  merits,  and  conclude 
that  Judge  Townsend  was  in  error 
in  holding  the  governor's  warrant 
insufficient,  respondents  should  have , 
leave  to  sustain  his  order  on  addi- 
tional grounds,  to  be  made  in  the 
record  for  appeal.  Both  sides  asked 
that  sudi  additional  sustaining 
grounds  be  considered,  as  that  would 
obviate  the  necessity  of  the  new  pro- 
ceeding, if  respondents  should 
again  be  arrested ;  and,  for  that  pur- 
pose, the  entire  showing  upon  which 
the  governor  issued  hia  warrant  was 
set  out  in  the  record. 

The  motion  to  dismiss  must  be  re- 
fused. The  state  has  a  legal  interest 
in  the  proceeding, 
and  has  the  right  to 
appeal  from  the  or^ 
der  in  question.  In 
issuing  l^e  warrant  of  extradition, 
the  governor  acts  for  the  state  in 
the  discharge  of  its  duty  to  a  sister 
state,  under  the  Constitution  and 
laws  of  the  United  States,  with  re- 
spect to  the  extradition  of  fugitives 
from  justice ;  and  therefore  the  state 
has  the  right  to  question  the  valid- 
ity of  an  order  which  interferes  with 
its  chief  executive  in  the  discharge 
of  that  duty. 

The  notice  of  appeal  was  in  time. 
Appeals  from  nnal  decisions  in 
habeas  corpus  are  governed  by  the 
rules  regulating  appeals  in  civil 
cases.  Crim.  Code,  §  134.  In  civil 
cases,  apx>ellant  has  ten  days  after 
service  upon  him  of  written  notice 
of  the  granting  of.  an  order  within 
which  to  serve  his  notice  of  appeal, 
where  such  order  is  granted  at 
^K»-f«ii>r«  chambers.  Code  Civ. 
to  .erve  boum  Proc.  §  384.  As  no 
of  order.  written   notice  of 

the  filing  of  the  order  was  served, 
the  notice  of  appeal  was  in  time. 

It  may  be  conceded  that  the 
weight  of  authority  elsewhere  sup- 
ports the  contention  of  respondents 
that  the  warrant  of  extradition 
should  set  forth  or  recite  the  affi- 
davit or  indictment  upon  which  it  is 


issued,  and  should  recite  that  the 
same  was  duly  authenticated.  11 
R.  C.  L.  747.   But  this  court  has 
held  that  the  act  of  Congress  does 
not  require  it,  and  therefore  it  is 
not  a  necessary  prerequisite  to  the 
validity  of  the  war-  ^    ^  , 
rant.  Ex  parte  Mo-  K^STAVr^it" 
scato,  44  S.  C.  337, 
22  S.  E.  308.  Under 
that  case,  we  must  hold  that  the 
government's  warrant  was  at  least 
prima  facie  sufficient.  Gearly  so,  if 
it  had  contained  the  recitals  stated. 
Hyatt  v.  New  York,  188  U.  S.  691, 
711,  47  L.  ed,  657,  661,  23  Sup.  Ct. 
Rep.  456,  12  Am.  Crim.  Rep.  311. 
The  courts  must  presume,  at  least 
until  the  contrary  is  made  to  ap- 
pear, that  the  show-      _  , 
ing  upon  which  the 
governor  acted  in  SJSt!'** 
issuing  his  warrant 
was  legally  sufficient.  It  is  argued, 
however,  that,  unless  the  indictment 
or  affidavit  be  attached  to  the  war- 
rant, the  person  arrested  would  have 
no  way  of  knowing  the  cause  of  his 
arrest  and  detention,  since  he  would 
have  no  way  of  compelling  the  gov- 
ernor to  allow  him  to  inspect  the 
originals,  or  to  produce  tl^em,  or  to 
fumii^  copies  of  them.  This  argu- 
ment assumes  the  possibility  of 
capridous  or  arbitrary  action  on 
the  part  of  the  governor,  which  a 
due  respect  to  a  co-ordinate  depart- 
ment of  the  government  requires 
the  court  to  reject. 
The  court  must  pre-  S27.V««Tto«  mm 
sume  that  the  chief  *«  reKaiavu^  ot 
executive    of  tiie 
state  will  perform  his  duty  accord- 
ing to  law;  and,  as  the  sufficiency  of 
the  showing  upon  which  he  issues 
his  warrant  for  extradition  is  juri&. 
dictional  ajid  a  judicial  question, 
and  therefore  subject  to  review  by 
the  court,  the  court  would  not  be 
warranted  to  assume  even  the  pos- 
sibility of  the  governor's  refusing  to 
accord  to  any  citizen  a  right  to 
which  he  is  entitled  under  the  law. 
The  refusal  of  a  right  so  vital  to  the 
liberty  of  a  citizen  would  be  deemed 
sufficient  to  rebut  the  prima  facie 
sufficiency  of  the  warrant,  and  jus- 
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txlj  the  court  in  holding  it  insuf- 
ficient. 

This  brings  us  to  the  consider- 
ation of  the  ground  upon  which  we 
are  asked  to  sustain  Judge  Town- 
send's  order,  to  wit,  that  the  affi- 
davit upon  which  the  governor's 
warrant  was  issued  was  insufficient 
in  law.  The  affidavit  is  sufficient  in 
substance  to  charge  respondents 
with  the  crime  of  burglary ;  but  it  is 
fatally  defective  in  form,  in  that  the 
ArrMt.^.r.  »et  forth  are 

n«l-lMtonaa^  SWOm  tO  "tO  thC 
.lo«  ««  b.lie«. 

ant's)  knowledge,  information,  and 
belief,"  without  stating  what  facts 
were  within  his  knowledge,  and 
what  were  stated  upon  his  informa- 
tion and  belief,  and  without  setting 
forth  the  sources  of  bis  information 
or  grounds  of  his  belief.  Under 
such  an  affidavit,  a  citizen  might  be 
deprived  of  hia  liberty,  and  carried 
to  a  distant  state,  where  he  has 
neither  friends  nor  properly,  and 
where  even  his  good  name  would 
not  avail  him,  upon  the  belief  of  the 
affiant,  which,  when  sifted,  would 
amount  to  nothing  but  a  mere  sus- 
picion. The  law  requires  that  at 
least  probable  cause  shall  be  made 
out.  It  need  not  be  stated  viritti 
technical  accuracy.  It  is  enough  if 
it  be  stated  substantially,  so  as  to 
lead  a  fair  and  reasonable  mind  to 
conclude  that  a  prima  facie  case  of 
guilt  has  been  made  out.  'niis  must 
appear  before  the  governor  ia  ao- 
thorized  to  issue  his  warrant.  Rob- 
erts V.  Reilly,  116  U.  S.  80,  95,  29  L. 
ed.  544,  549,  6  Sup.  Ct.  Rep.  291. 

We  must  not  be  understood  as 
holding  that  the  affiant  must  have 
actual  knowledge  of  the  facts  con- 
stituting the  offense,  or  of  any  of 
them.  An  affidavit  based  upon  in- 
formation and  belief  is  deemed  suf- 
ficient, if  the  facts  stated  make  out 
a  probable  case,  and  if  the  sources 
of  information  and  grounds  of  be- 
lief are  stated.  Unless  this  is  done, 
the  accused  Is  not  legally  charged 
with  having  committed  a  crime. 

In  Rice  v.  Ames,  180  U.  S.  371, 
574,  45  L.  ed.  577,  581,  21  Sup.  Ct. 
Rep.  406,  407,  12  Am.  Crim.  Rep. 
356,  the  court  said:   "The  first  as- 
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signment  of  error  is  to  the  effect 
that  the  commissioner  issuing  the 
warrant  had  no  jurisdiction,  because 
the  complaint  of  Greer  was  upon  in- 
formation and  belief,  and  not  such 
as  was  required  by  the  treaty,  or  by 
§  5270  of  the  Revised  Statutes, 
Comp.  Stat.  §  10,110,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  265.  The  first  two 
complaints,  which  were  dismissed, 
as  well  as  the  first  count  of  the  com- 
plaint, under  which  the  proceedings 
were  finally  had,  were  obviously  in- 
sufficient, since  the  charges  were 
made  solely  upon  information  and 
belief,  and  no  attempt  was  made 
even  to  set  forth  the  sources  of  in- 
formation or  the  grounds  of  affiant's 
belief.  This  is  bad,  even  in  extradi- 
tion proceedings,  which  are  entitled 
to  as  much  liberality  of  construc- 
tion in  furtherance  of  the  objects  of 
the  treaty  as  is  possible  in  cases  of 
a  criminal  nature.  ...  A  citizen 
ought  not  to  be  deprived  of  his  per- 
sonal liberty  upon  an  allegation 
which,  upon  being  sifted,  may 
amount  to  nothing  more  than  a  sus- 
picion. While  auUiorities  upon  this- 
subject  are  singularly  few,  it  ia 
dear  that  a  person  ought  not  to  be 
arrested  upon  a  criminal  charge  up- 
on less  direct  allegations  than  are 
necessary  to  authorize  the  arrest  of 
a  fraudulent  or  absconding  debtor'^ 
(citing  authorities) . 

See  also  11  R.  C.  L.  743,  and 
cases  cited  in  notes;  also  note  in  3 
Fed.  Stat.  Anno.  2d  ed.  p.  292. 

While  the  order  appealed  from 
was  granted  upon  an  erroneous 
ground,  it  must  be 
sustained  upon  the  ■MviTa^raSi 
ground  that  the  afli-  SJr^JSST. 
davit   upon  which 
the  governor's  warrant  was  issued 
was  insufficient  in  law  to  authorize 
its  issuance.  The  appeal  is  there- 
fore dismissed. 

Appeal  dismissed. 

Gary,  Ch.  J.,  and  Fraser  and 
Gage,  JJ.,  concur. 

Watts,  J.,  dissenting: 

I  dissent.  After  the  governor; 
acts  and  grants  requisition  the 
courts  cannot  question  the  validity! 
of  his  acts. 
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ANNOTATION. 

Right  to  ivpeal  from  order  releannc  <Hie  m  eztraditiMi  pRKwedings. 


The  few  cases  which  have  passed  on 
the  question  whether  there  is  a  right 
of  appeal  from  an  order  releasing  a 
person  sought  to  be  extradited  hold, 
with  one  exception,  that  such  a  right 
exists.  Omelas  v.  Ruiz  (1896)  161 
U.  S.  502,  40  L.  ed.  787,  16  Sup.  Ct. 
Rep.  689;  State  ex  rel.  Bond  v.  Lan- 
gum  (1917)  135  Miniu  320,  160  N.  W. 
858.  And  see  the  reported  case  (Ex 
PAKTB  Murray,  ante,  1162).  See  also 
the  Alabama  statute  referred  to  in 
State  V.  Berkstresser  (1903)  137  Ala. 
109,  84  So.  686. 

The  reason  for  the '  rule  was  well 
set  out  in  State  ex  rel.  Bond  v.  Langum 
(Minn.)  supra,  wherein  the  court 
said:  "The  statute  (Gen.  Stat.  1913, 
§§  8S11  and  8312)  gives  the  right  of 
any  party  aggrieved  to  appeal  from  the 
final  order  in  a  habeas  corpus  pro- 
ceeding in  the  same  manner  as  other 
appeals  are  taken  from  the  district 
court;  and  the  appeal  is  to  be  heard 
and  judgment  rendered  in  this  court 
the  same  as  if  the  writ  had  originally 
issued  here.  If  the  judgment  on  ap- 
peal is  contrary  to  the  judgment  be- 
low, the  latter  is  necessarily  reversed 
and  set  aside.  It  cannot  be  that  the 
court  below  can  render  the  right  of 
appeal  nugatory  by  omitting  or  refus- 
ing to  grant  a  stay  pending  the  appeal. 
That  relator  has  been  wrongfully  dis- 
charged from  the  custody  of  respond- 
ent does  not  prevent  the  latter  from 
again  apprehending  him  under  tlie 
warrant  already  in  his  hands." 

In  Omelas  v.  Ruiz  (U.  S.)  supra,  it  ap- 
peared that  the  Mexican  consul  applied 
for  the  extradition  of  three  persons 
charged  with  murder,  arson,  robbery, 
and  kidnapping.  The  United  States 
circuit  court  commissioner  found  that 
the  evidence  was  sufficient  to  warrant 
a  commitment  for  extradition.  The 
United  States  district  judge  released 
the  accused  on  habeas  corpus,  holding 
that  the  offenses  charged  were  politi- 
cal. It  was  held  that  the  Mexican 
consul  had  a  right  of  appeal  from  that 
discharge.  The  court  said;  "The 
official  character  of  this  officer  must 


be  taken  as  sufficient  evidence  of  his 
authority,  and  as  the  gdvemment  he 

represented  was  the  real  party  inter- 
ested in  resisting  the  discharge,  the 
appeal  was  properly  prosecuted  by 
him  on  its  behalf." 

There  is  a  right  of  appeal  from  an 
order  releasing  the  accused  in  extradi- 
tion proceedings  notwithstanding  no 
stay  was  obtained  in  the  lower  court. 
State  ex  rel.  Bond  v.  Langum  (Minn.) 
supra.  In  that  case  it  appeared  that 
the  governor  of  Illinois  issued  a  requi- 
sition to  the  gdvernor  of  Minnesota 
for  one  Bond,  who  had  been  indicted 
for  larceny.  The  governor  of  Minne- 
sota issued  a  warrant  directing  the 
sheriff  to  surrender  Bond  to  the  ag^t 
of  Illinois.  Bond  was  taken  into  cus- 
tody, but,  by  a  writ  of  habeas  corpus 
in  the  state  and  Federal  courts,  pre- 
vented extradition.  On  a  hearing. 
Bond  was  discharged  and  the  sheriff 
appealed.  There  was  a  motion  to  dis- 
miss the  appeal  on  the  ground  that 
there  was  no  stay  in  the  lower  court, 
that  there  was  nothing  before  the 
court,  and  that  the  accused  could  not 
be  again  apprehended.  This  motion 
was  denied,  the  court  saying  that  the 
statutes  give  the  right  of  appeal  from 
a  final  order  in  habeas  corpus,  and  the 
appeal  is  heard  in  the  supreme  court 
the  same  as  if  the  writ  bad  issued 
there.  So  that  the  lower  court  cannot 
render  the  appeal  void  by  omitting  or 
refusing  to  grant  a  stay  pending  the 
appeal. 

However,  it  has  been  held  in  Indi- 
ana that  no  appeal  lies  by  the  state 
to  the  supreme  court  from  the  ruling 
of  a  judge  discharging  a  prisoner  held 
in  custody  on  extradition  proceedinss. 
State  V.  Morgan  (1869)  31  Ind.  66.  In 
that  case  it  appeared  that  under  a 
warrant  issued  by  the  governor  of 
Indiana,  on  the  requisition  of  the  gov- 
ernor of  New  York,  the  prisoner  was 
brought  before  a  judge  of  the  court 
of  common  pleas.  He  was  discharsred 
from  arrest  s^nd  the  state  appealed  to 
the  supreme  court.  It  was  held  that 
the  appeal  could  not  be  entertained. 
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The  reason  for  the  rule  in  State  v. 
Morgan  seems  to  be  that,  since  the 
stotate  "to  regulate  the  arreat  and 
Hirwider  of  fugitives  from  justice 


from  other  states  and  territories" 
makes  no  provision  for  a  review  in  the 
supreme  court,  there  can  be  no  right 
of  appeal.  M.  J.  Q. 


PITTSBURGH  &  WEST  VIRGINIA  GAS  COMPANY 

V. 

J.  W.  ANKROM  et  al.,  Appts. 
1Fm(  Virginia  Supreme  Otmrt  ef  AppeaU  —  November  iff,  19iS, 
(—  W.  Va.  — .  97  S.  E.  593.) 

Mines  —  oil  and  gas  lease  —  bankruptcy. 

L  Where  a  tract  of  land,  subject  to  an  oil  and  gas  lease,  is  subdivided 
in  a  proceeding  in  bankropti^,  and  such  subdivisions  sold  separately  by 
the  trustee  to  different  purchasers,  the  purchaser  of  each  subdivision  takes 
the  same  subject  to  such  oil  and  gas  lease ;  and  should  the  lessee  in  such  oil 
and  gas  lease  thereafter  produce  oil  or  gas  from  such  tract  of  land  the 
royalties  will  be  payable  to  the  owner  of  the  subdivision  upon  which  the 
wells  are  drilled  from  which  such  production  is  had. 

[See  note  on  this  question  beginning  on  page  1162.] 


—  partition  —  royalties. 

2.  Where,  in  such  a  case,  a  conten- 
tion is  made  by  the  owners  of  subdivi- 
sions other  than  the  one  upon  frhich 
oil  or  gas  is  produced  that  they  are  en- 
titled to  participate  in  the  royalties 
arising  from  such  production,  and  the 
owner  of  the  tract  upon  which  auch 
production  is  had  claims  the  entire 
royalties,  the  lessee,  being  an  innocent 

Headnotes  by  Ritz,  J. 


stakeholder  in  relation  to  such  royal- 
ties, and  not  being  advised  as  to  the 
proper  person,  or  persons,  to  receive 
the  same,  may,  upon  a  bill  illed  show- 
ing that  he  does  not  collude  with  any 
of  the  parties,  have  all  of  the  interest- 
ed parties  interpleaded,  and  the  ad- 
verse claims  to  such  royalties  deter- 
mined. 

[See  16  R.  a  L.  222,  281.] 


(Poifenbarger,  P.,  and  Williams,  J.,  dissent) 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Ritchie 
County  settling  and  determining  the  rights  of  the  parties  in  certain  oil 
and  gas  royalties.  Affirmed, 
tba  facts  are  stated  in  tlie  opinion  of  the  court 


Mr.  M.  K.  Doty,  for  appellants: 

The  oil  and  gas  are  a  common  in- 
terest of  all  the  defendants,  and  should 
be  divided  among  them,  after  the  same 
come  to  the  surface,  without  regard  to 
what  point  on  the  land  under  lease 
tb^  come  to  the  surface. 

Wettengel  v.  Gormley,  160  Pa.  559, 
40  Am.  St  Rep.  783,  28  Att.  984,  18 
Mor.  Uin.  Rep.  98;  Hall  v.  Vernon,  47 
W.  Va.  296,  49  L.R.A.  464,  81  Am.  St 
Rm.  791.  34  S.  E.  764. 

Messrs.  Adams  &  Cooper,  for  appel- 
lee Gas  Company: 

The  bill  contains  all  the  essential 
averments  of  a  bill  of  interpleader. 


Hechmer  v.  Gllligan,  28  W.  Ta.  760 
Dickeschled  v.  Exchange  Bank,  28  W' 
Va.  845;  Runkle  v.  Runkle,  112  Va 
788.  72  S.  E.  696;  Shaw  v.  Coster,  86 
Am.  Dec.  690,  and  note,  8  Paige,  339 
1  Hogg,  Eq.  Principles,  pp.  218-222; 
Connecticut  Hut  L.  Ins.  Go.  v.  Tucker, 
91  Am.  St  Rep.  698,  note;  Chartiers 
OH  Co.  V.  Moore,  66  W.  Va.  640,  49  S. 
E.  449. 

The  doubt  as  to  who  is  entitled  to 
the  debt  or  fund  in  controversy  may 
exist  as  a  Question  of  law  or  of  fact. 

1  Hogg,  Eq.  Principles,  p.  221,  §  144; 
Crane  v.  McDonald,  118  N.  Y.  648.  23 
N.  E.  991. 
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Where  there  is  no  controversy  as 
to  the  plaintiff's  liability  for  the  whole 
debt  or  fund  claimed,  but  a  question 
exists  whether  all  of  it  shall  be  paid 
to  one  claimant,  or  part  to  him  and  the 
rest  to  others,  or  conflicting  claims 
ai:e  made  to  parts  of  the  same  debt  or 
fund  80  that  in  the  a^rgregate  they  ex- 
ceed the  whole  thereof,  the  case  U  a 
proper  one  for  interpleader. 

Shaw  V.  Coater,  35  Am.  Dec.  700» 
note;  Ireland  v.  Kelly,  60  N.  J.  Eq. 
308,  40  Atl.  51 ;  Rymer  v.  South  Penn 
Oil  Co.  54  W.  Va.  530,  46  S.  E.  559. 

The  cause  and  all  questions  arising 
being  fully  presented  by  the  bill  and 
answers,  and  no  dispute  existing  as 
to  the  facts,  the  court  properly  decid- 
ed the  whole  controversy  as  between 
the  defendants,  without  directing  an 
issue  or  reference. 

Shaw  V.  Coster,  35  Am.  Dec.  709, 
note;  Dickeschied  v.  Exchange  Bank, 
28  W.  Va.  347;  23  Cyc.  32. 

The  plaintiff,  being  free  of  collusion 
or  other  misconduct,  was  properly  de- 
creed its  costs  out  of  the  fund. 

Swiger  v.  Hayman,  56  W.  Va.  123, 
107  Am.  St.  Rep.  899,  48  S.  E.  839,  3 
Ann.  Cas.  1030;  Dickeschied  v.  Ex- 
change Bank,  28  W.  Va.  345. 

Mr.  G.  W.  Farr,  for  appellee  Collins: 

In  an  interpleader  suit  plaintiff  must 
show  clear  title  in  self  to  maintain 
suit. 

Dickeschied  v.  Exchange  Bank,  28 
W.  Va.  345;  Hechmer  t.  Gilligan,  28 
W.  Va.  750. 

Creed  Collins  had  made  the  bank  his 
agent  to  receive  rentals  and  royalties, 
and  plaintiff  was  only  interested  in 
paying  to  this  agent. 

Friend  v.  Malory.  52  W.  Va.  64,  43 
S.  E.  114. 

There  being  no  exception  or  reserva- 
tion in  either  of  appellants'  deeds,  they 
are  limited  to  boundary  in  each  as  to 
holdings. 

Chapman  v.  Charter,  46  W.  Va.  778, 
34  S.  E.  768;  2  Devlin,  Deeds,  §§  1000, 
1006;  2  Pom.  Eq.  Jur,  §  802;  Garrett 
v.  South  Penn  Oil  Co.  66  W.  Va.  593, 
66  S.  E.  741 ;  Haymond  v.  Camden,  22 
W.  Va.  182. 

Parties  to  suits  who  file  answer  are 
bound  by  admissions  in  answer. 

Shirley  v.  Long,  6  Rand.  (Va.)  764; 
Fleming  v.  Holt,  12  W.  Va.  144. 

A  purchaser  in  bankruptcy  proceed- 
ings of  land  becomes  a  quasi  party, 
and  bound  by  the  decree  confirming 
deed  to  purchaser,  and  the  decree  in 
the  bankruptcy  court  cannot  be  col- 
laterally assailed. 


Trumbo  v.  Fulk,  103  Va.  78,  48  S.  E. 
525;  McCoy  v.  McCoy,  29  W.  Va.  794,  2 
S.  E.  809. 

Mr.  R.  G.  Altizer  also  for  appellee. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

Creed  Collins,  being  the  owner  of 
two  tracts  of  land  containing  2,172 
acres  and  135  acres,  respectively, 
leased  the  same  to  J.  F.  Donaldson, 
his  heirs,  personal  representatives, 
and  assigns,  for  tihe  purpose  of  pro- 
ducing therefrom  the  oil  and  gas 
contained  thereunder.  There  was 
reserved  in  the  lease  one  eighth  of 
all  the  oil  produced  from  the  prem- 
ises and  a  certain  compensation  to 
be  paid  for  each  gas  well  drilled 
thereon,  and  the  lessee  covenanted 
to  complete  a  well  within  two 
months  from  the  date  of  said  lease, 
or  to  pay  quarterly  in  advance  the 
sum  of  $576.75  until  the  completion 
of  a  well.  Before  operations  were 
begun  under  the  lease  Collins  was 
adjudicated  a  bankrupt,  and  these 
tracts  of  land  were  divided  into  a 
number  of  small  tracts  by  the  Fed- 
eral district  court,  and  sold  to  vari- 
ous purchasers  by  the  trustee  in 
bankruptcy.  These  sales  were  con- 
firmed and  the  respective  parcels 
conveyed  to  the  purchasers  thereof 
by  the  trustee.  No  mention  is  made 
in  any  of  these  deeds  of  the  fact  that 
the  whole  tract  of  land  is  subject  to 
the  oil  and  gas  lease  aforesaid.  This 
lease  was  duly  recorded  in  the  of- 
fice of  the  clerk  of  the  county  court 
prior  to  the  sales  which  were  made 
by  the  trustee  in  bankruptcy.  Plain- 
tiff is  the  assignee  of  J.  F.  Donald- 
son, and  while  a  well  was  not  com- 
pleted on  the  premises  within  two 
months,  as  provided  in  the  lease,  the 
same  was  kept  alive  by  the  prompt 
payment  of  the  delay  rentals.  The 
plaintiff  finally  completed  a  well  up- 
on one  of  the  subdivisions,  being  the 
one  purchased  by  the  defendant  G.  A. 
Riggs  from  the  trustee  in  bank- 
ruptcy. Upon  the  completion  of  this 
well  the  defendant  G.  A.  Riggs 
claimed  the  whole  of  the  roysdty.  The 
owners  of  the  other  subdivisions, 
with  the  exception  of  the  defendant 
W.  J.  Collins,  contested  his  right  to 
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have  all  of  such  royalties,  and  con- 
tended that  inasmuch  as  the  lease 
covered  the  whole  tract  of  land,  the 
royalties  must  be  divided  among  the 
owners  of  the  subdivisions  oj^  said 
tract  in  the  proportion  that  the  areas 
of  their  respective  tracts  bear  to  the 
area  of  the  whole  tract.  The  par- 
ties virere  unable  to  reach  a  settle- 
ment amonsr  themselves,  and  the 
plaintiff,  not  being  advised  as  to  who 
is  the  proper  par^,  or  parties,  to  re- 
ceive such  royalties,  brought  this 
bill  impleading  the  owners  of  all 
the  respective  subdivisions,  to  the 
end  that  the  controversy  might  be 
judicially  determined. 

Two  reasons  are  assigned  for  a 
reversal  of  the  decree  of  the  lower 
court  It  is  first  insisted  that  the 
bill  is  not  sufficient  in  its  allegations 
for  a  bill  of  interpleader.  The  bill 
alleges  the  facts  as  above  stated.  It 
further  alleges  that  the  plaintiff 
does  not  collude  with  any  of  the  par- 
ties. It  is  true,  the  lease  provides 
for  the  payment  of  the  royalties  di- 
rect to  the  lessor,-  or  for  their  de- 
posit in  the  First  National  Bank  of 
Pennsboro  to  the  credit  of  the  less- 
or, and  it  is  contended  that  the 
lessee,  the  plaintiff  herein,  should 
pay  these  royalties  into  the  First 
National  Bank  of  Pennsboro,  and 
that  the  First  National  Bank  of 
Pennsboro  is  the  proper  party  to 
fUe  a  bill  of  interpleader  for  the  pur- 
pose of  determining  to  whom  they 
^ould  be  paid.  This  contention  is 
not  tenable,  inasmuch  as,  by  the 
terms  of  the  lease,  before  payment 
can  be  made  to  the  First  National 
Bank  of  Pennsboro,  it  must  be  as- 
oertidried  to  -v^ose  credit  the  money 
should  be  therein  deposited,  and  that 
is  the  very  purpose  of  this  suit. 
The  allegation  of  the  bill  is  that  the 
plaintiff  has  endeavored  to  get  an 
adjustment  of  the  respective  claims 
of  the  parties  with  a  view  of  deteiv 

vim«>^ii  «id  mining  to  whose 
MB  !.••■«—  credit  to  deposit 
E..kr.»ter.  these  funds,  but  has 
been  unable  to  do  so.  We  think  the 
case  presented  is  a  typical  one  for 
the  filing  of  a  bill  of  interpleader. 
It  is  next  contended  that  the 
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court  below  erred  in  holding,  upon 
the  facts  above  stated,  that  the  own- 
er of  each  subdivision  is  entitled  to 
receive  all  of  the  royalties  for  oil  or 
gas  produced  from  his  parcel  of 
land,  it  being  the  contention  that  by 
executing  the  lease  on  this  land 
Collins  in  effect  segregated  the 
mineral  oil  and  gas,  and  that  the 
effect  of  the  purchase  by  these  par- 
ties from  the  trustee  in  bankruptcy 
was  to  purchase  a  particular  parcel 
of  the  land,  but  as  to  the  oil  and  gas 
their  purchase  amounted  to  an  un- 
divided interest  therein,  and  that 
such  royalties  must  be  divided 
among  the  owners  of  the  respective 
subdivisions  in  the  proportion  that 
the  area  of  each  subdivision  bears  to 
Uie  area  of  the  whole  tract.  It  is 
argued  that  the  effect  of  the  decision 
of  the  lower  court  would  be  to  per- 
mit the  development  of  one  of  these 
subdivisions,  and  the  extraction 
therefrom,  not  only  of  the  oil  under- 
■  lying  such  subdivision,  but  of  the 
oil  underlying  adjacent  subdivisions, 
without  making  any  compensation 
therefor,  and  that  the  owners  of 
such  adjacent  subdivisions  would  be 
powerless  to  protect  themselves  be- 
cause, under  the  decisions  of  this 
court  in  the  cases  of  Harness  v. 
Eastern  Oil  Co.  49  W.  Va.  232,  38 
S.  E.  662,  and  South  Penn  Oil  Co.  v. 
Snodgrass,  71  W.  Va.  438. 43  L.R.A. 
(N.S.)  848,  76  3.  £.  961,  the  lessee 
would  have  the  right  to  develop  the 
whole  of  the  tract  of  land  and  keep 
the  lease  alive  as  to  the  whole  there- 
of by  drilling  a  well  on  any  one  of 
the  subdivisions.  On  the  other  hand, 
it  is  insisted  that  when  the  defend- 
ants purchased  from  the  trustee  in 
bankruptcy,  no  reference  being 
made  to  the  lease  then  existing  on 
the  tract  of  land,  they  acquired 
every  interest  that  the  bankrupt 
had,  and  this  must  be  conceded  to  be 
true.  What,  then,  was  tiie  interest 
purchased  by  each  of  these  defend- 
ants? The  oil  and  gas  lease,  it 
must  be  borne  in  mind,  did  not  pass 
title  to  anj^hing  to  the  lessee.  It 
simply  conferred  the  privilege  of 
going  upon  the  land  and  exploring 
for  oil  and  gas,  and  removing  the 
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same  if  discovered.  Then,  at  the 
time  of  the  sale  of  these  respective 
tracts  of  land  by  the  trustee,  each 
of  the  purchasers  acquired  every- 
thing that  Collins  had  theretofore 
owned  in  the  respective  tracts  so 
purchased,  including  all  oil  and  gas. 
Oil  and  gas  are  minerals,  and  so 
long  as  they  are  in  place  they  belong 
to  the  owner  of  the  land  under 
which  they  lie,  and  the  right  also 
belongs  to  that  owner  of  the  land  to 
explore  for  them  and  extract  them 
therefrom.  If  they  escape  from  his 
premises  to  the  premises  of  another 
before  he  has  captured  them,  they 
no  longer  are  his  property;  and 
vice  versa,  if  by  exploration  upon 
his  premises  oil  escapes  thereto 
from  the  premises  of  an  adjoining 
owner  it  thereby  becomes  his  prop- 
erty. From  this  it  necessarily  fol- 
lows that  .when  these  defendants 
purchased  their  re- 
— partition.  spectivo  parcels  of 
roraitiM.  land  from  the  trus- 

tee in  bankruptcy 
they  bought  alt  of  the  estate 
therein,  subject  only  to  the  right  of 
the  plaintiff  herein  to  explore  for 
and  produce  the  oil  and  gas.  This 
right  which  is  conferred  upon  the 
lessee  is  exactly  the  same  that  would 
have  existed  in  these  purchasers  had 
there  been  no  lease,  from  which  it 
necessarily  follows  that  the  owner 
of  each  subdivision  is  entitled  to  the 
royalties  on  all  of  the  oil  produced 
from  wells  drilled  on  his  subdivision. 
It  is  true,  this  may  result  in  hard- 
ship for  the  reasons  above  stated, 
but  these  are  matters  which  could 
have  been  overcome  by  the  purchas- 
ers at  tiie  time  of  the  sale  by  the 
trustee  in  bankruptcy.  To  hold  that 
the  royalties  must  be  divided 
among  the  several  owners,  as  is 
contended  for  by  the  appellant, 
mi^t  also  result  in  serious  hard- 
ship. It  would,  no  doubt,  result  in 
some  of  the  defendants  receiving 
part  of  the  royalties  for  oil  which 
was  extracted  from  lands  at  a  dis- 
tance of  more  than  a  mile  from  the 
lands  owned  by  them,  and  which 
could  by  no  stretch  of  imagination 


be  taken  to  have  been  produced  from 
their  lands. 

Our  view  is  supported  by  the  case 
of  Northwestern  Ohio  Natural  Gas 
Co.  v.  UUery,  68  Ohio  9t.  269.  67  N- 
E.  494,  22  Mor.  Min.  Rep.  663.  In 
that  case  the  owner  of  two  adjoin- 
ing tracts  of  land,  containing  re- 
spectively 40  and  60  acres,  leased 
them  for  oil  and  gas  purposes.  He 
subsequently  conveyed  the  40-acre 
tract  to  the  defendant  Ullery,  and 
the  60-acre  tract  to  a  man  by  the 
name  of  Shoop.  A  well  was  drilled 
upon  the  40-acre  tract  which  pro- 
duced gas.  Ullery,  the  owner  of  this 
40-acre  tract,  claimed  the  compen- 
sation provided  to  be  paid  for  a  gas 
well,  and  Shoop,  the  owner  of  the 
60-acre  tract,  also  claimed  an  inter- 
est in  this  royalty.  An  action  was 
brought  by  UUery  to  recover  from 
the  gas  company  the  rentals  provid- 
ed to  be  paid.  It  will  be  seen  from 
this  statement  that  that  case  was 
exactly  in  point  with  the  case  we 
have  here.  The  very  learned  and 
philosophical  Chief  Justice  Burket 
delivered  the  opinion  of  the  court  in 
that  case,  which  opinion  fully  sup- 
ports our  conclusion  in  this  case.  In 
the  case  of  Osbom  v.  Arkansas  Ter- 
ritorial Oil  &  Gas  Co.  103  Ark.  175, 
146  S.  W.  122,  an  exactly  analogous 
case  was  presented  to  tibe  supreme 
court  of  Arkansas  for  decision.  T. 
N.  Sloat,  being  the  owner  of  a 
tract  of  80  acres  of  land,  executed 
an  oil  and  gas  lease  thereon.  After 
the  execution  of  said  lease  and  be- 
fore the  production  of  oil  and  gas  he 
conveyed  40  acres  off  said  tract  to 
another,  and  subsequently  conveyed 
to  the  trustees  of  a  church  a  tract  of 
i  acre  from  the  remaining  40  acres. 
The  lessee,  acting  under  the  original 
lease  executed  by  Sloat,  drilled  a 
well  upon  the  half-acre  tract  con- 
veyed to  the  church  trustees,  and 
upon  the  question  being  submitted 
to  the  Arkansas  supreme  court  as  to 
whether  all  of  these  royalties  should 
be  paid  to  the  church  trustees,  or 
whether  they  should  be  divided  be- 
tween the  owners  of  the  80  acres  of 
land  in  the  proportion  in  which  they 
were  interested  therein,  it  was  held 
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that  the  church  trustees  were  en- 
titled to  the  whole  thereof.  In  this 
oonnection,  the  following  quotation 
from  the  opinion  of  the  court  in 
that  case  is  instructive :  "We  are  of 
the  opinion  that  the  fact  that  the 
lease  was  executed  before  the  con- 
veyance to  the  trustees  of  the  church 
did  not  alter  or  lessen  their  right  of 
ownership  of  the  gas,  which  was  a 
part  of  the  realty  granted  to  them. 
As  was  said  in  the  case  of  North- 
western Ohio  Natural  Gas  Co.  v. 
Ullery,  supra:  'The  fact  that  oil 
and  gas  are  vagrant  and  transitory 
in  their  nature  does  not  prevent 
their  adhering  to  and  becoming  a 
part  of  the  land  while  passing  from 
one  tract  to  another,  and  while  so  in 
one  tract  they  are  a  part  of  that 
tract  and  belong  to  the  owner  there- 
of until  they  escape  from  such 
tract,  and,  if  brought  to  the  surface 
before  sudi  escape,  they  become  per- 
sonal property  belonging  to  the 
owner  of  the  land.  It  therefore  ir- 
resistibly follows  that  the  oil  or  gas 
ta|cen  from  the  well  on  a  particular 
tract  of  land  belongs  to  the  owner 
of  that  tract,  even  though  the  con- 
tract under  which  the  well  was 
drilled  included  other  tracts  of  land. 
Because  the  contract  of  production 
may  have  included  two  or  more 
tracts  of  land,  such  contract  cannot 
have  the  force  of  taking  from  the 
owner  of  one  tract  the  oil  or  gas  ad- 
hering to  such  tract  for  the  time  be- 
ing, and  bestowing  it  upon  the  own- 
er of  another  tract,  where  it  may 
never  have  been.'" 

In  the  case  of  Fairbanks  v.  War- 
rum,  56  Ind.  App.  337,  104  N.  E. 
983,  1141,  an  exactly  similar  ques- 
tion was  before  that  court.  Noble 
Warrum  was  the  owner  of  two  tracts 
of  land  containing  15  acres  and  853 
acres,  respectively,  and  he  executed 
an  oil  and  gas  lease  covering  both  of 
them.  Subsequently  he  sold  and 
convc^d  the  15-acre  tract  and  68 
acres  off  the  other  tract.  A  well 
was  drilled  under  the  lease  upon  the 
353-acre  tract,  but  not  upon  that 
part  thereof  included  in  the  58  acres 
conveyed  away.  The  grantees  in  the 
deed  from  Noble  Warrum,  conv^- 


GAS  CO.  V.  ANKBOM.  1161 

97  £r.  a.  693.) 

ing  the  15  acres  and  the  58  acres 
above  referred  to,  contended  that 
they  were  entitled  to  receive  part  of 
the  royalties  from  this  well.  This 
contention  was  not  sustained  by  the 
court,  but  on  the  contrary  it  was 
held  that  the  royalties  belonged  to 
the  party  upon  whose  land  the  well 
was  drilled.  The  reasoning  of  the 
courts  in  these  cases  commends  it- 
self to  our  judgment,  and  we  believe 
entirely  justifies  the  conclusion 
which  we  have  reached  in  this  case. 
It  is  true  that  the  supreme  court  of 
Pennsylvania  in  the  case  of  Wet- 
tengel  v.  Gormley,  160  Pa.  559,  40 
Am.  St.  Kep.  733,  28  Atl.  934,  18 
Mor.  Min.  Rep.  93,  which  was  again 
reviewed  in  184  Pa.  354,39  Atl.  57, 
19  Mor.  Min.  Rep.  213,  comes  to  an 
exactly  opposite  condusion  from 
that  reached  by  us  upon  an  entirely 
analogous  state  of  facts.  We  have 
carefully  considered  those  opinions 
and  they  fail  to  convince  us  of  the 
correctness  of  that  court's  conclu- 
sion. We  are  satisfied  that  the  pur- 
chasers at  the  sale  made  by  the  trus- 
tee in  bankruptcy  took  every  estate 
there  was  in  the  parcel  of  land 
purchased  by  them  respectively, 
including  the  oil  and  gas  underly- 
ing the  same,  or  which  might  be 
captured  by  development  upon  the 
tract  of  land  so  purchased,  whether 
such  development  was  made  under 
the  lease  now  held  by  the  plaintiff 
or  otherwise. 

I  am  not  unmindful  of  the  fact 
that  the  above  views  are  inconsis- 
tent with  some  expressions  con- 
tained in  the  opinion  in  the  case  of 
Lynch  v.  Davis,  79  W.  Va.  487, 
L.RJ^.1917F,  .566,  92  S.  E.  427. 
Upon  a  consideration  of  that  opin- 
ion I  find  that  there  are  expressions 
contained  in  it  which  were  not  at  all 
necessary  for  the  decision  of  that 
case.  The  controlling  fact  in  that 
case  was  that  the  separate  owners 
of  the  several  adjoining  tracts  of 
land  combined  them  themselves  for 
the  purpose  of  oil  and  gas  produc- 
tion. The  tracts  of  land  were  small ; 
they  lay  contiguous  to  each  other; 
and  it  may  be  well  assumed  that  the 
oil  and  gas  could  be  produced  there- 
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from  more  economically  if  the  whole 
acreage  was  treated  as  one  tract 
than  if  each  tract  was  leased  sep- 
arately. In  fact,  it  could  not  well  be 
held  otherwise  than  that  the  pur- 
pose of  those  parties  was  to  treat 
their  oil  and  gas  as  held  by  them  in 
common.  They  combined  their  hold- 
ings under  a  single  description,  and 
so  far  as  the  lease  goes  there  is  but 
one  tract  of  land  to  be  dealt  with. 
The  case  of  Higgins  v.  California 
Petroleum  &  Asphalt  Co.  109  Cal. 
304,  41  Pac.  1087,  is  very  similar  in 
its  facts  to  the  case  of  Lynch  v. 
Davis.  In  that  case  the  owners  of 
two  adjoining  tracts  of  land,  for  the 
purpose  of  having  the  mineral 
asphalt  mined  therefrom,  combined 
them  and  leased  them  as  a  single 
tract,  and  the  court  held  that  by 
thus  doing  they  in  effect  made  them- 
selves tenants  in  common  in  such 
mineral.  That  is  the  effect  of  the 
holding  in  Lynch  v.  Davis  and  the 
only  effect  which  should  be  given  to 
the  opinion  in  that  case.  Confining 
the  language  used  in  the  opinion  in 
that  case  witiiin  these  limitations,  it 
is  not  inconsistent  with  the  opinion 
we  entertain  in  the  present  case,  and 


correctly  solves  the  questions  there 
involved.  Any  expressions  of  opin- 
ion in  the  case  of  I^ch  v.  Davis  in 
conflict  wif^  the  views  expressed  in 
this  opinion  are  disapproved. 

The  case  of  Campbell  v.  Lynch,  81 
W.  Va.  374,  L.R.A.1918B,  1070,  94 
S.  E.  739,  seems  to  be  at  variance 
with  the  conclusion  here  reached.  In 
that  case  I  filed  a  dissenting  opin- 
ion expressing  the  views  I  then  en- 
tertained regarding  the  questions 
there  involved,  in  which  Judge 
Miller  joined.  We  still  adhere  to 
the  views  expressed  in  that  dissent, 
and  think  the  case  of  Campbell  t. 
Lynch  should  be  overruled,  but 
Judge  Lyiich,  who  concurs  with  us 
in  this  opinion,  is  of  the  opinion  that 
the  facts  in  that  case  distinguish  it 
from  this  case,  and  does  not  think 
that  the  views  here  expressed  result 
in  overruling  that  decision. 

We  find  no  error  in  the  decree  of 
the  Circuit  Court,  and  the  same  is 
afiirmed. 

Poffenbarger,  P.,  and  WllHams,  J., 

dissenting: 

For  reasons  stated  in  Campbell  v. 
Lynch,  81  Va.  374,  L.R.A.1918B, 
1070,  94  S.  E.  739,  we  dissent. 


ANNOTATION. 

Retpective  righb  of  owners  of  different  parceb  mto  which  land  subject  to  an 
oil  and  gas  lease  has  been  subdivided. 


I.  Sale  of  portion  of  tract,  1162. 
IL  Partition  of  land,  1166. 

7.  Sale  of  portion  of  tract. 

The  few  cases  which  have  consid- 
ered the  matter  are. in  harmony  in 
holding  that  where  the  lessor  of  land 
for  oil  and  gas,  subsequently  to  the 
execution  of  the  lease  but  prior  to  the 
development  of  the  land  and  the 
production  of  oil  or  gas  under  the 
lease,  sells  a  portion  or  portions  of 
the  land  to  others,  and  oil  and  gaa 
is  thereafter  produced  under  the 
lease  from  some  portion  of  the  leased 
premises,  the  royalty  therefrom  be- 
longs to  the  owner  of  the  particular 
tract  upon  which  the  well  is  located, 
and  the  owner  or  owners  of  other  por- 


tions of  the  leased  premises  have  no 
interest  therein.  Osborn  v.  Arkansas 
Territorial  Oil  &  Gaa  Co.  (1912)  lOS 
Ark.  175,  146  S.  W.  122;  Fairbanks 
V.  Warrum  (1913)  56  Ind.  App.  337^ 
104  N.  E.  983,  1141;  Northwestern 
Ohio  Natural  Gas  Co.  v.  Ullery  (1903) 
68  Ohio  St  259,  67  N.  E.  494,  22  Mor. 
Min.  Rep.  647;  Kimbley  v.  Luckey 
(1919)  —  Okla.  — ,  179  Pac.  928. 

And  this  is  also  true  where  land 
which  has  been  leased  for  the  pro- 
duction of  oil  and  gas  is  subsequent- 
ly subdivided  and  sold  by  the  trustee 
in  bankruptcy  of  the  owner  to  differ- 
ent purchasers,  and  in  such  case  each, 
purchaser  is  entitled  to  a  royally  from 
any  well  or  wells  thereafter  located 
upon  the  portion  of  the  premises  he 
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purchased.  Pittsburgh  &  W.  V.  Gas 
Co.  V.  Ankrom,  ante,  1157. 

In  Osborn  v.  Arkansas  Territorial 
Oil  &  Gas  Co.  (Ark.)  supra,  the  lessor 
in  an  oil  and  gas  lease  covering  SO 
acres  sold  40  acres  thereof,  and  the 
purchaser  subsequently  sold  1  acre 
from  his  purchase;  neither  of  the 
grantors  made  any  reservation  in  the 
deed  of  any  rights  under  the  lease.  A 
gas  well  having  subsequently  been 
drilled  upon  this  i-acre  lot,  the  pur- 
chaser was  held  entitled  to  the  entire 
royalty  from  the  well.  The  court  said 
that  "the  right  to  such  rentals  was 
separate  in  each  owner  of  the  respec- 
tive tracts,  and  was  not  in  common. 
Because  the  lease  covered  the  entire 
tract,  this  did  not  make  the  lease  an 
entirety  as  to  the  several  parts  of  the 
land  that  were  thereafter  purchased 
and  acquired  by  different  owners. 
Each  purchaser  from  the  lessor  ob- 
tained and  owned  the  gas  in  that  part 
of  the  land  bought  by  him,  and  was 
entitled  to  the  rentals  arising  there- 
from, and  none  other.  The  respective 
parties  have  no  special  equities  in 
these  rentals  springing  from  the  fact 
that  the  lease  covered  the  entire  tract. 
The  lessee  had  the  right  to  explore 
the  land  for  oil  and  gas,  and  after  its 
discovery  to  mine  it;  and  its  only  obli- 
gation thereunder  was  to  pay  the  ren- 
tal therefor  to  the  owner  thereof. 
The  amount  of  the  rental  was  fixed  at 
the  rate  of  $50  per  year  for  each  gas 
well  actually  utilized.  The  amount 
of  the  rent  was  not  entire,  but  divisi- 
ble according  to  the  number  of  the 
gas  wells  actually  sunk  and  operated. 
The  gas  obtained  from  each  well  was 
owned  by  the  owner  of  the  tract  of 
land  upon  which  it  was  sunk,  and 
under  the  lease  the  rental  therefor 
was  disconnected  with  the  remainder 
of  the  land  covered  by  the  lease.  The 
contending  parties,  therefore,  have 
each  a  legal  right  to  the  rentals  for 
the  gas  which  they  respectively  own 
by  reason  of  their  ownership  of  the 
respective  tracts.  The  tracts  are 
owned  separately  and  not  in  common 
by  the  parties,  and  therefore  each 
party  owns  respectively  the  gas  dis- 
covered and  captured  on  their  respec- 
tive tracts,  and  do  not  own  the  gas 


in  common.  It  follows  that  the  par- 
ties are  entitled  respectively  to  the 
whole  rental  of  the  gas  mined  on  the 
tract  of  land  owned  by  each  of  them." 

In  Fairbanks  v.  Warrum  (1913)  56 
Ind.  App.  337,  104  N.  E.  983,  1141, 
supra,  it  is  held  that  the  grantee  for 
life  of  a  portion  of  the  tract  of  land 
which  was  under  a  lease  for  oil  and 
gas  is  entitled  to  receive  the  rentals 
for  wells  on  the  land  conveyed  to  him, 
existing  at  the  time  of  the  conveyance 
or  subsequently  drilled  thereon. 

In  Northwestern  Ohio  Natural  Gas 
Co.  v.  TJUery  (1903)  68  Ohio  St.  259. 
67  N.  E.  494,  22  Mor.  Min.  Rep.  647, 
supra,  it  is  said  that,  where  land  is 
subdivided  and  sold  to  different  pur- 
chasers who  take  subject  to  and  oil  or 
gas  lease  covering  the  entire  tract, 
"the  oil  or  gas  taken  from  a  well  on  a 
particular  tract  of  land  belongs  to  the 
owner  of  that  tract,  even  though  the 
contract  under  which  the  well  was 
drilled  included  other  tracts  of  land. 
Because  the  contract  of  production 
may  have  included  two  or  more  tracts 
of  land,  such  contract  cannot  have  the 
force  of  taking  from  the  owner  of  one 
tract  the  oil  or  gas  adhering  to  such 
tract  for  the  time  being,  and  bestowing 
it  upon  the  owner  of  another  tract 
where  it  may  never  have  been.  As  oil 
and  gas  are  migratory  in  character  no 
one  can  tell  from  whence  they  came, 
or  whither  they  are  going,  and  they, 
must,  therefore,  belong  to  him  upon 
whose  lands  they  are  captured.  No 
one  else  can  have  any  ownership  in 
them,  and  a  man  can  be  awarded 
only  that  which  he  owns." 

In  Kimbley  v.  Luckey  (1919)  — 
Okla.  — ,  179  Pac.  928,  supra,  the 
lessor  of  a  tract  of  land  for  oil  and 
gas  subsequently  sold  a  portion  of  the 
tract;  the  sale  was  prior  to  the  drill- 
ing of  any  wells  under  the  lease; 
thereafter  wells  were  drilled  on  the 
land  retained  by  the  original  lessor. 
It  was  held  that  he  was  entitled  to  the 
entire  royalties  therefrom  as  against 
the  purchaser  of  a  portion  of  the. tract. 
The  court  said  that  "whatever  there 
was  underneath  the  surface  of  the 
earth,  whether  oil  or  gas  or  other 
valuable  or  precious  minerals,  passed 
to  the  purchaser  by  the  deed  of  ' Jan- 
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uary  19,  1916.  When  executed  and 
delivered  by  the  Luckeys,  their  in- 
terest therein  was  completely  extin- 
^ished.  But  tilie  making  of  the  deed 
in  no  wise  affected  Lamberts  rights 
under  his  lease,  as  the  deed  itself,  in 
the  covenants  of  warranty,  especially 
excepted  the  oil  and  gas  lease.  Lam- 
bert could,  as  formerly,  keep  the 
leases  in  force  for  a  time  either  by 
the  payment  of  periodical  rentals,  or 
by  development  work.  Oil  and  gas 
are  minerals,  and,  so  long  as  they 
remain  in  place  in  mother  earth,  be- 
long to  the  owner  of  the  land  under 
which  they  are  found,  and  of  coarse, 
in  the  absence  of  a  contract  with  an- 
other, such  owner  has  the  right  to 
explore  for  oil  and  gas  on  his  lands, 
and,  when  found,  to  remove  the  same. 
If  because  of  their  transitory  nature 
they  escape  from  his  premises  to  the 
premises  of  another  before  being  re- 
duced to  possession,  th^  are  no  long- 
er his  property.  When  the  Luckeys' 
grantees  acquired  the  40-acre  tract 
purchased  by  them,  it  was  subject 
only  to  the  rights  of  the  lessee  to  ex- 
plore for,  and,  if  found,  to  produce 
and  remove  therefrom,  the  oil  and 
gas." 

In  Northwestern  Ohio  Natural  Gas 
Co.  V.  miery  (Ohio)  supra,  in  denying 
the  contention  that  since  the  lessee 
contracted  with  but  one  man  he  can- 
not be  compelled  to  deal  severally 
'with  many,  and  hence  the  lease  is  in- 
divisible and  the  royalty  due  there- 
under must  be  paid  to  subsequent 
purchasers  jointly,  *the  court  pointed 
out  that  the  lease  ran  to  the  heirs  and 
assigns  of  the  lessor,  and  these  words 
mean  the  heirs  and  assigns  as  to  each 
tract  separately,  rather  than  heirs 
and  assigns  as  to  both  jointly. 

In  Kimbley  v.  Luckey  (Okla.)  su- 
pra, it  is  said  that  "while  the  leases 
do  not  ^ressly  state  that  the  land 
may  foe  subdivided,  a  subdivision  may 
be  fairly  implied  because  of  the  pro- 
visions extending  the  conditions  and 
agreements  to  the  heirs,  executors,  ad- 
ministrators, successors,  and  assigns 
of  both  parties.  The  plaintiffs  in  er- 
ror are  the  'assigns'  of  the  40-acre 
tract  purchased  by  them.  The  argu- 
ment- sometimes  urged  that,  the  lease 


being  indivisible,  the  lessee  will  not 
be  subjected  to  the  inconvenience  of 
dealing  with  separate  owners,  is,  in 
such  case,  neither  convincing  nor 
sound.  The  rights  of  the  owners  are 
rested  upon  a  more  stable  foundation 
tiian  the  mere  convenience  of  a  lessee, 
and  particularly  where  the  claim  is 
made,  not  by  the  lessee,  but  by  one 
who  is  seeking  to  profit  by  it.  The 
common-law  rule  of  the  apportion- 
ment of  rents  in  agricultural  leases, 
where  the  lessor  sells  a  portion  of  the 
leased  premises  to  a  stranger,  and,  as 
here,  apportionment  is  not  provided 
for  by  contract,  has  no  place  in  the 
case  under  consideration,  if,  indeed, 
it  has  in  our  jurisprudence  in  respect 
to  oil  and  gas  leases.  We  know,  as  a 
matter  of  common  knowledge,  that  it  - 
has  been  the  general,  if  not  universal, 
custom  in  this  state,  from  the  first 
discovery  of  oil  and  gas,  for  the  royal- 
ty to  be  paid  the  owner  of  the  lands 
on  which  the  wells  were  located,  and 
from  which  production  was  had.  To 
apply  the  common-law  rule  of  appor- 
tionment of  rents  *  to  such  class  of 
cases  would  be  destructive  of  titles,  at 
least  of  such  titles  as  had  been  ac- 
quired by  purchase,  and  would  work 
interminable   confusion   and  bring 
about  an  almost  endless  amount  of 
litigation,  and  that  in  cases  where  the 
parties  had,  from  the  earliest  days  of 
the  business,  in  good  faith  made  land 
ownership  the  basis  of  title  to  pro- 
duction.   The  oil  and  gas  under  the 
160  acres  of  land  belonged  to  the 
Luckeys,  subject  only  to  the  license  or 
lease,  so-called,  held  by  I^mbert,  to 
explore  for  oil  and  gas  and  produce 
the  same  when  discovered.  When 
there  was  carved  out  of  this  tract 
and  conveyed  to  Alexander  and  his 
cotenants  a  portion  of  the  lands,  they 
pro  tanto  succeeded  to  the  interest  of 
the  Luckeys,  not  only  in  the  fee,  bat 
in  l^e  oil  and  gas  produced  on  the  40- 
acre  tract.  But  they  acquired  no  ad- 
ditional or  greater  interest  by  their 
purchase.   The  deed  did  not  include 
or  influence  the  residue  of  the  tract, 
and  consequently  did  not  affect  the 
qualified  ownership  in  and  to  the  oil 
and  gas  under  the  remainder  of  the 
tract.    Such  qualified  ownership  re- 
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mained  in  the  Luckeys.  Had  neither 
of  them  theretofore  executed  the  Lam- 
bert lease,  they  would  have  had  a 
right  to  drill  on  the  residue  of  the 
tract  for  oil  and  gas,  and  to  possess 
themselves  of  such  oil  and  gas  as  were 
produced  therefrom." 

^  a.  PartiUon  of  land. 

In  Campbell  v.  Lynch  (1917)  81 
W.  Va.  374,  L.R.A.1918B,  1070.  94  S. 
E.  739,  and  in  Wettengel  v.  Gormley 
(1898)  184  Pa.  354.  39  Atl.  57,  19 
Mor.  Min.  Rep.  213.  it  is  held  that 
where  land  under  a  gas  and  oil  lease 
is  partitioned  among  the  heirs  of  the 
lessor  before  any  wells  have  been 
drilled  under  the  lease,  and  thereafter 
producing  wells  are  developed  upon 
some  of  the  tracts,  although  such 
tracts  are  held  in  severalty  by  the 
heirs,  nevertheless  the  royalty,  from 
tiie  product  of  the  wells  is  owned  in 
common  by  all  of  tiie  heirs,  and  it  is 
to  be  divided  among  them  proportion- 
ately, regardless  of  the  location  of  the 
wells.  In  reaching  this  conclusion  in 
Wettengel  v.  Gormley  the  court  said 
that,  "as  between  themselves,  the  divi- 
sion of  the  surface  was  absolute;  but 
as  to  the  holder  of  the  leasehold, 
each  took  the  part  devised  to  him,  sub- 
ject to  the  common  burden  which  had 
been  put  upon  the  endre  body  of  the 
land  as  a  single  undivided  tract  con- 
taining 600  acres,  more  or  less.  As 
the  lease  covered  all  the  land,  so  the 
rent  may  be  said  to  issue  from  each 
and  every  part  of  it.  The  royalties 
belonged  to  the  owners  of  the  600 
acres,  and  not  to  the  owner  of  any 
subdivision  of  it.  But,  as  we  have 
seen,  the  royalties  were  personal. 
They  were  not  disposed  of  by  Gorm- 
ley's  will.  They  were  not  even  re- 
ferred to  in  it.  The  Intestate  Laws 
must  in  such  case  be  looked  to  for  the 
disposition  of  this  very  considerable 
part  of  his  estate.  The  children  hold 
together  all  the  acreage  that  is  cov- 
ered b7  the  leaser  and  each  should 
receive  such  share  of  the  royalty  as 
his  or  her  share  of  the  land  bears  to 
the  whole  tract  covered  by  the  lease. 
It  does  not  matter  in '  what  acre  or 
hundred  acres  the  wells  may  be  situ- 
ated. The  royalties  are  not  payable 
by  the  acre,  nor  by  the  farm  into 


which  the  surface  may  be  divided, 
but  upon  the  total  production,  wher- 
ever within  the  600  acres  Uie  produc- 
tion may  take^lace." 

In  Campbell  v.  Lynch  (W.  Va.)  su- 
pra, in  holding  that,  where  land  sub- 
ject to  an  oil  and  gas  lease  is  parti- 
tioned among  the  heirs  of  the  lessor 
and  wells  are  subsequently  drilled 
upon  the  premises,  the  royalties  due 
thereon  are  the  joint  property  of  the 
heirs  as  a  whole,  the  court  said:  -*No 
court  has  ever  been  able  to  lay  its 
finger  on  any  flaw  in  the  reasoning  of 
the  opinion  in  Wettengel  v.  Gormley 
(1894)  160  Pa.  559,  40  Am.  St.  Rep. 
733.  28  Atl.  934.  18  Mor.  Min.  Rep.  93, 
nor  to  demonstrate  inapplicability  of 
the  legal  principles  under  which  the 
court  disposed  of  it.  The  only  objec- 
tion urged  against  it,  namely,  that  the 
oil  and  gas  are  legally  parts  of  the 
land,  wherefore  assignment  thereof 
otherwise  than  by  deed  is  either  legal- 
.  ly  impossible,  or  cannot  be  deemed 
to  have  been  within  the  intention  of 
the  parties,  or  that  the  lease  is  not 
operative  until  oil  is  produced,  just 
which  is  not  exactly  stated,  has  been 
overruled  or  rejected  by  this  court 
in  Lynch  v.  Davis  (1917)  79  W.  Va. 
437,  L.R.A.1917F,  566,  92  S.  E.  427. 
Of  course  the  oil  and  gas  adhere  to 
the  land  and  are  parts  of  it  until 
severed.  Until"  severance  takes  place, 
the  lessee  has  no  title.  On  severance 
and  not  earlier  the  royalty  is  payable. 
Then  the  oil  or  gas,  as  the  case  may 
be.  is  personal  proper^,  for  aliena- 
tion or  disposition  of  which  no  deed 
or  other  solemn  instrument  of  convey- 
ance is  necessary.  It  is  personal  prop- 
erty in  the  hands  of  the  lessee,  and  he 
has  bound  himself  to  deliver  a  portion 
of  it,  called  royalty,  to  the  lessor 
as  rent  in  kind,  for  occupation,  use. 
and  operation  of  the  lessor's  mines. 
The  royalty  is  a  rent  susceptible  of 
division  and  disposition,  as  if  it  were 
rent  payable  in  money.  That  is  the 
holding  in  Wettengel  v.  Gormley  and 
I^nch  V.  Davis.  Existence  of  the 
relation  of  landlord  and  tenant  be- 
tween the  lessor  and  lessee  in  a  lease 
of  this  character  is  the  uniform  hold- 
ing of  this  court.  Likewise  the  roy- 
alty has  been  declared  to  be  not  the 
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land  nor  the  oil  in  place,  but  the 
usufruct,  the  rent  return  from  the  oil 
mine  in  the  land.  Though  the  lease 
does  not  actually  pasa  title  to  the  oil 
or  gas,  it  confers  right  to  take  it,  and 
the  parts  of  the  divided  tract  go  into 
the  hands  of  their  owners  subject  to 
that  right,  whether  they  are  acquired 
by  deed,  will,  or  a  decree  of  partition. 
The  Ohio,  Indiana,  and  Arkansas 
■cases  relied  upon  seem  to  treat  the 
royalty  as  oil  in  place.  One  unsatis- 
factory feature  of  the  opinions  in 
those  cases  is  the  lack  of  a  definition 
of  the  royalty.  In  all  of  tiiem  it  U 
completely  ignored." 

In  Lynch  v.  Davia  (W.  Va.)  supra, 
it  appeared  that  the  heirs  of  the  own- 
er of  land  partitioned  the  same  in 
kind  among  themselves,  divided  it  into 
«quii  parcels,  one  of  which  was  as- 
signed to  each  heir,  and  deeds  were 
executed  carrying  out  the  assignment; 
subsequently  part  of  the  heirs  exe- 
cuted an  oil  and  gas  lease  of  the  tracts 
owned  by  them,  describing  the  land 
as  a  single  parcel  without  anything  to 
indicate  any  holding  of  any  part  of  it 
in  severalty;  the  lease  in  all  respects 
treated  the  land  as  if  it  were  owned 
by  the  heirs  jointly  and  had  never 
been  partitioned  among  them.  Under 
these  circumstances  it  was  held  that, 
where  a  well  was  drilled  upon  one  of 
the  tracts  and  oil  produced  in  pajring 
quantities,  the  royalty  therefrom 
should  be  equally  divided  among  the 
different  heirs.  The  court  refers  with 
approval  to  Wettengel  v.  Gormley 
(1894)  160  Pa.  559,  40  Am.  St.  Rep. 
733,  28  Atl.  934,  18  Mor.  Min.  Rep.  93, 
and  said  that  that  case  involved  the 
exact  question  presented  to  it  in  this 
regard.  However,  a  vital  distinction  is 
to  be  noted,  in  that  the  Wettengel  Case 
involved  the  partition  of  land  among 
the  heirs  which  was  subject  to  an  oil 
or  gas  lease  executed  by  their  ances- 
tors, while  the  Lynch  Case  involved 
a  division  of  the  royalty  under  an  oil 
and  gas  lease  executed  by  the  heirs 
after  the  land  had  been  partitioned. 
In  other  words,  in  the  latter  case  there 
were  presented  the  rights  of  the  own- 
ers of  different  tracts  of  land  who  exe- 
cuted a  joint  lease  thereof  for  the 
production  of  oil  and  gas. 


In  the  reported  ease  (FlirsBintGH  & 
W.  V.  Gas  Co.  v.  Ankbom,  ante, 
1167),  it  is  held  that  the  purchasers 
of  a  portion  of  land  at  a  sale  by  a 
trustee  in  bankruptcy,  who  purchased 
subject  to  a  lease  covering  the  entire 
tract,  each  had  the  right  to  the  royalty 
from  the  product  of  any  well  on  the 
particular  portion  of  the  premises  he 
had  purchased.  In  so  holding,  the 
court  distinguishes  Campbell  v.  Lynch 
(1917)  81  W.  Va.  374,  L.R.A.1918B, 
1070,  94  S.  E.  789,  apparently  on  the 
ground  ^at  that  case  involved  the 
partition  of  land  among  the  heirs  of 
the  owner.  The  writer  of  the  opinion 
and  one  of  the  other  justices  of  the 
court  in  PiTTSBUEGH  &  W.  V.  Gas  Co. 
V.  Ankrom  were  in  favor  of  overrul- 
ing Campbell  v.  Lynch  (W.  Va.)  su- 
pra. One  judge  who  concurred  in 
that  opinion  took  the  view  that  the  two 
cases  were  distinguishable;  and  as 
two  judges  dissented  to  the  general 
holding,  the  view  that  Campbell  v. 
Lynch  was  overruled  did  not  receive 
the  support  of  the  majority  of  the 
court. 

In  Northwestern  Ohio  Natural  Gas 
Co.  V.  UUery  (1908)  68  Ohio  St  269, 
67  N.  E.  494,  22  Mor.  Min.  Rep.  647, 
supra,  the  court,  in  referring  to  the 
Wettengel  Case,  said:  "We  have  sev- 
eral times  had  occasion  to  carefully 
examine  and  consider  that  case,  and  it 
has  always  failed  to  receive  the  ap- 
proval of  our  judgment;  and  upon  a 
reconsideration  here,  it  again  fails  to 
convince  us  of  its  soundness.  And 
the  reconsideration  of  the  same  prin- 
ciple in  the  same  case  in  Wettengel  v. 
Gormley  (1898)  184  Pa.  354,  39  AtL 
1118,  fails  to  strengthen  the  original 
case.  Those  cases  were  between  devi- 
sees, and  the  question  as  between  the 
lessee  and  purchasers  from  the  lessor 
was  not  involved,  and  therefore  the 
principle  of  those  cases  Is  not  directly 
applicable  here.  But  even  if  it  were 
we  do  not  regard  it  as  sound." 

In  Cochran  v.  Gulf  Ref.  Co.  (1916) 
189  La.  1010,  72  So.  720,  it  appeared 
that  the  heirs  divided  land  subject  to 
an  oil  or  gas  lease  among  themselves, 
and  some  of  them  subsequently  sold 
portions  of  their  tracts  to  third  p,er- 
sona.  It  was  held  that  the  lease  was 
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an  indivisible  contract,  and,  the  heirs 
of  the  lessor  having  divided  the  prop- 
erty and  disposed  of  a  part  of  it.  part 
of  them  cannot  thereafter  main- 
tain an  action  to  dissolve  the  lease  as 
to  all  of  the  land  or  to  dissolve  the 
contract  as  to  that  portion  of  the  land 
retained  by  them.  The  court  said: 
"When  the  plaintiffs  and  their  two 
sisters  accepted  the  succession  of  their 
mother  unconditionally  and  without 
the  benefit  of  inventory,  the  entire 
tract  of  land  was  subject  to  the  indi- 
visible contract  of  lease.  By  dividing 
the  land  into  four  lots,  they  could  not 
affect  the  rights  of  the  lessee  on  the 
entire  tract.  As  was  said  in  the  case 
of  Murray  v.  Barnhart  (1906)  117 
La.  1023,  42  So.  489,  the  grantee's 
obligation  to  drill  a  well  was  indi* 
visible  in  its  natare,  and  the  grantor's 
corresponding  obligation  to  deliver 
Uie  land  was  likewise  indivisible;  if 
the  obligation  of  one  of  the  parties 
to  a  contract  is  to  be  fulfilled  entirely, 
the  obligation  of  the  other  contract- 
ing part^  must  likewise  be  fulfilled  in 
whole.  The  plaintiff,  Mrs.  Parrott,  sold 
the  6-acre  tract  from  the  76  which 
she  had  acquired  in  the  partition,  to 
William  Claiborne.  .  .  .  The  gran- 
tee then  had  the  right  to  drill  a  well 
on  any  part  of  the  entire  tract  de- 
scribed in  the  lease  at  any  time  be- 
fore the  21st  of  June,  1912,  and  one  of 
the  wells  was  drilled  on  the  6  acres 
sold  to  William  Claiborne.  The  royal- 
ty was  paid  to  him  on  the  17th  of 
April,  1912,  and  again  on  the  7th  of 
April,  1918.  William  Claiborne  and 
two  of  the  four  heira  of  John  H.  Har- 
ris and  his  wife  are  not  parties  to  this 
suit  Hence  the  contract  of  lease 
cannot,  in  this  suit,  be  annulled  as  to 
the  portion  of  the  land  owned  by  thera. 
It  is  well  settled  that  where  a  party 
to  an  indivisible  contract  has,  by  hia 
disposition  of  a  part  of  the  proper^ 
flubject  to  the  contract,  rendered  it 
ImpMsible  for  him  to  accomplish  the 
resolutory  condition  and  restore  mat- 
ters to  the  same  situation  as  though 
the  contract  had  not  been  made,  he 
cannot  maintain  an  action  against  the 


other  party  to  the  contract  to  dis- 
solve it." 

In  Gulf  Ref.  Co.  v.  Hayne  (1915) 
138  La.  555,  L.R.A.1916D,  1154,  70  So. 
509.  Ann.  Cas.  1917D,  130,  it  is  held 
that  neither  the  lessee  in  an  oil  and 
gas  lease  of  the  lessor's  interest  in 
the  contract  of  land,  nor  the  lessor,  is 
entitled  to  compel  the  co-owners  of 
the  land  to  partition  the  same,  since 
a  partition  implies  equality,  and 
where  equality  caiinot  be  had  by  a 
partition  in  kind,  it  must  be  by  licita- 
tion,'  otherwise  there  might  be  a  most 
serious  loss  to  the  heirs  or  some  of  the 
co-owners,  for  a  division  of  the  tract 
of  land  into  different  parts,  and 
awarding  one  part  to  each  owner 
might  result  in  some  of  them  obtain- 
ing royalties  from  wells  on  their  re- 
spective portions,  while  no  wells 
would  be  developed  on  tracts  owned 
by  other  heirs. 

In  J.  M.  Guffey  Petroleum  Co.  v.  Jeff 
Chaison  Townsite  Co.  (1908)  48  Tex. 
Civ.  App.  655,  107  S.  W.  609,  it  is  held 
that,  where  the  lessee  in  an  oil  and 
gas  lease  participated  in  a  partition  of 
the  leased  premises  among  the  heirs 
and  recognized  their  several  owner- 
ship his  conduct  changed  the  char- 
acter of  his  holding  from  that  of 
lessee  from  the  joint  owners  of  the 
latter  tract  to  lessee  from  each  owner 
of  the  respective  tracts,  and  that  hence 
it  became  his  duty  to  deal  fairly  with 
the  different  owners  in  the  develop- 
ment of  the  tracts  of  land. 

While  not  within  the  scope  of  the 
note  a  case  of  some  interest  upon  this 
point  is  Stevenson  v.  Yoho  (1907)  63 
W.  Va.  144.  69  S.  E.  954,  which  holds 
that  where  land  was  partitioned  by 
parol  between  the  heirs,  and  subse- 
quently one  of  the  heirs  conveyed  a 
portion  of  the  oil  and  gas  in  the  land 
owned  and  controlled  by  him,  .this 
eonv«yance  passed  title  to  the  land 
acquired  by  the  grantor  by  the  parol 
partition,  and  that  the  subsequent 
grantee  obtained  no  rights  in  the  oil 
in  land  conveyed  by  the  parol  parti- 
tion to  another  heir.  A.  G.  S. 
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JOHN  H.  HcCLURE,  Doing:  Business  as  the  McClure  Contracting  Com- 
pany, Respt., 

V. 

VILLAGE  OF  BBOWNS  VALLEY,  Appt 

JTinnMOta  Supreme  Court— Jvlp  26,  1019, 

(—  Minn.  — ,  178  N.  W.  672.) 

Witness  —  value  —  president  of  corporation  as  owner. 

1.  The  president  of  a  village  council,  having  no  special  or  intimate 
knowledge  of  the  nature  or  quality  of  the  materials  entering  into  the 
construction  of  a  bridge  owned  by  the  village,  does  not  come  within  the 
rule  that  the  owner  of  the  property  may  testify  to  its  value. 

[See  note  on  this  question  beginning  on  page  1171.] 


Appeal  —  xef  osal  of  instruction  —  er- 
ror. 

2.  Error  cannot  be  predicated  upon 
the  court's  refusal  to  give  a  requested 
instruction  containing  a  correct  ab- 
stract statement  of  law  whii^  is  not 
applicable  to  any  of  the  issues  in  the 
case. 

[See  2  R.  C.  L.  261.] 
Bridge  —  failure  to  test  —  effect. 

3.  Gen.  Stat.  1913,  §  2600,  relating 
to  the  strength  of  public  bridges,  does 
not  prevent  a  bridge  builder  from  re- 
covering the  contract  price  of  a  bridge 
which  has  not  been  submitted  to  the 
test  referred  to  in  the  statute,  but 

Headnotes  by  "Lees,  C. 


which  has  supported  a  weight  four 
times  as  great  as  that  required  by  the 
specifications  and  three  times  as  great 
as  that  required  by  the  statute. 

Evidence  —  suflteiency  —  performance 

of  contract 

4.  The  evidence  required  the  court 
to  submit  to  the  jury  the  question  of 
whether  there  had  been  a  substantial 
performance  of  the  contract  to  build 
the  bridge,  under  the  rule  that  ordi- 
narily the  question  of  substantial  per- 
formance is  one  for  the  jury,  and  justi- 
fied the  jury  in  finding  that  tiiere  had 
been  su(^  performance. 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Traverse 
Coitfity  (Flaherty,  J.)  denying  a  motion  for  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  brought  to  recover  the  contract  price  for 
the  construction  of  a  bridge.  Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 
Messrs.  D.  J.  Leary,  Charles  £.    contract  as  though  it  were  expressed 


Houston,  and  James  B.  Ormond,  for 
appellant : 

In  the  making  of  contracts,  it  is  a 
general  and  fundamental  principle  of 
law  that  all  persons  contracting  with  a 
municipality  must,  at  their  peril,  in- 
quire into  the  power  of  the  corporation 
or  its  officer  to  make  the  contract. 

State  ex  rel.  St.  Paul  v.  Minnesota 
Transfer  R.  Co.  80  Minn.  108,  60  L.R.A. 
656,  83  N.  W.  32;  Sandeen  v.  Ramsey 
County.  109  Minn.  505,  124  N.  W.  243; 
Basshor  v.  St.  Paul,  26  Minn.  110,  1 
N.  W.  810;  Horn  v.  St.  Paul,  80  Minn. 
369,  83  N.  W.  388. 

The  law  of  the  place  where  the  con- 
tract is  entered  into  at  the  time  of  mak- 
ing the  same  is  as  much  a  part  of  the 


therein. 

9  Cyc  682;  Gemer  v.  Church,  43  Neb. 
690,  62  N.  W.  61. 

There  was  no  such  substantial  per- 
formance of  the  contract  as  to  bring 
the  plaintiff  within  the  meaning  and 
protection  of  the  rule  of  '*substantial 
performance"  as  laid  down  by  the  court. 

Cornish,  C.  &  G.  Co.  v.  Antrim  Co-op. 
Dairy  Asao.  82  Minn.  215,  84  N.  W. 
724;  Leeds  v.  Little,  42  Minn.  414,  44 
N.  W.  309;  ElUott  v.  Caldwell,  43  Minn. 
867,  9  L.R.A.  62,  45  N.  W.  845;  Ander- 
son V.  Pringle,  79  Minn.  433,  82  N.  W- 
682;  Lynes  v.  HoU,  60  Minn.  532,  63 
N.  W.  108;  Winona  v.  Minnesota  R. 
Constr.  Co.  27  Minn.  415,  6  N.  W.  795, 
8  N.  W.  148;  Bixby  v.  WiUdnaon.  2B 
Minn.  481. 
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Messrs.  Maipbr  &  Anderson,  for  re- 
spondent: 

There  can  no  question  as  to  what 
the  law  is,  especially  in  so  far  aa  this 
case  is  concerned,  since  the  instruction 
of  the  court  to  the  jury  being  unchal- 
lenged^ the  law  as  given  by  the  court 
to  the  jury  is  the  law  under  the  facts 
in  this  case. 

Quinn  v.  St  Paul  Boiler  &  Mfg.  Go. 
128  Minn.  270,  160  N.  W.  919;  Smith 
V.  Pearson,  44  Minn.  897,  46  N.  W. 
849;  Bergh  v.  Sloan,  53  Minn.  116,  64 
N.  W.  943;  Bates  t.  B.  B.  Richards 
Lumber  Co.  66  Minn.  14,  57  N.  W.  218; 
Eleis  V.  Travelers  Ins.  Co.  118  Minn. 
422,  136  K.  W.  1101;  Bertram  v.  Be- 
midji  Brewing  Co.  123  Minn.  76,  142 
N.  W.  1046,  4  N.  C.  C.  A.  764;  Carson 
T.  Dawson,  129  Minn.  463,  1G2  N.  W. 
842;  First  Nat  Bank  t.  Strait,  71  Minn. 
69,  73  N.  W.  646;  VtOerius  Richard, 
57  Minn.  44S,  S9  N.  W.  634. 

In  order  for  defendant  to  obtain 
judgment  notwiUtstanding  the  verdict, 
it  must  have  based  its  motion  therefor 
in  the  court  below. 

Netzer  v.  Crookston,  66  Minn.  866, 
68  N.  W.  1099;  HemsUd  v.  Hall,  64 
Minn.  186,  66  M.  W.  366;  Keman  v.  St 
Paul  City  B.  Co.  64  Minn.  812,  67  N. 
W.  71 ;  Crane  v.  Enaaf,  65  Minn.  447, 
68  N.  W.  79. 

A  new  trial  should  be  granted  only 
in  case  of  manifest  injustice.  Every 
doubt  should  be  resolved  in  favor 
the  verdict 

Rheiner  v.  Stillwater  Street  R.  & 
Transfer  Co.  29  Minn.  147,  12  N.  W. 
449;  Johnson  v.  Winona  &  St  P.  R.  Co. 
11  Minn.  296,  Gil.  204,  88  Am.  Dec 
83,  4  Am.  Neg.  Gas.  204. 

It  is  the  general  rule  that  whether  or 
not  there  has  been  a  substantial  per- 
formance of  a  contract  is  a  question  of 
fact  for  the  jury. 

5  Cyc.  104:  Elliott  v.  Caldwell,  43 
Minn.  357,  9  L.R.A.  62,  45  N.  W.  845; 
Johnson  v.  Fehsefeldt  106  Minn.  202 
2ft  L.R.A.(N.S.)  1069,  118  N.  W.  797; 
Brown  v.  Hall,  121  Minn.  61, 140  N.  W. 
128;  Snider  v.  Peters  Home  Bldg.  Co. 
139  Minn.  413,  167  N.  W.  108;  01m- 
stead  V.  Beale,  19  Pick.  528;  Woodward 
V.  Fuller,  80  N,  Y.  312. 

Plaintiff  cannot  now  be  precluded 
from  recovering  because  defendant's 
plans  were  defective. 

MacKnight  Flintic  Stone  Co.  v.  New 
York,  160  N.  Y.  72,  54  N.  E.  661; 
Stanley  Scandinavian  Evangelical 
Lutheran  Cong.  v.  La  Crosse  Steel 
Roofing  &  Corrugating  Co.  148  Wis. 
261,  134  N.  W.  361. 

6  A.L.R.— 74. 
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Lees,  C,  filed  the  following  opin- 
ion: 

This  action  was  brought  to  re- 
cover the  contract  price  of  a  bridge. 
PlaintiflF  had  a  verdict.  A  new  trial 
was  denied,  and  defendant  appeals. 

On  June  25,  1915,  the  parties  to 
this  action  executed  a  contract 
whereby  plaintiff  undertook  to  con- 
struct a  concrete  bridge  over  the 
Minnesota  river,  in  accordance  with 
plans  and  specifications  which  de- 
fendant liad  procured,  and  which, 
by  reference,  were  made  part  of  the 
contract.  He  also  undertook  to  pro. 
vide  a  temporary  bridge  over  the 
river  while  the  new  bridge  was  un- 
der construction,  and  to  remove  an 
old  bridge  which  the  new  one  re- 
placed. Defendant  agreed  to  pay 
him  therefor  $2,748  and  the  cost  of 
the  temporary  bridge,  plus  10  per 
cent,  such  cost  not  to  exceed  $150. 

The  complaint  alleged  perform- 
ance of  the  contract  on  plaintiff's 
part  and  a  refusal  by  defendant  to 
pay  him  anything:.  It  also  alleged 
that  the  actual  cost  of  the  tempo- 
rary bridge  was  $146,  and  that  ex- 
tra labor  and  materials  were  fur- 
nished during  the  progress  of  the 
work,  of  the  value  of  $146.  Judg- 
ment for  $3,040  and  interest  was 
demanded. 

The  answer  denied  performance 
of  the  contract,  alleged  that  a 
bridge  was  bnilt,  but  not  such  a 
bridge  as  the  contract  called  for,  in 
that  it  was  defectively  constructed 
and  was  unsafe  for  ordinary  traffic; 
admitted  that  a  temporary  bridge 
was  built  by  plaintiff,  but  denied 
that  it  cost  more  than  $25 ;  and  de- 
nied the  furnishing  of  any  extra 
labor  or  materials.  It  also  pleaded, 
as  a  counterclaim,  carelessness  on 
plaintiff's  part  in  taking  down  the 
old  bridge  and  his  conversion  of 
part  of  it,  to  defendant's  damage  in 
the  sum  of  $500.  There  were  other 
counterclaims,  but  they  were  elim- 
inated from  the  case  and  need  not 
be  referred  to.  The  verdict  was  for 
$2,653,  with  interest  from  the  date 
of  the  completion  of  the  bridge. 
We  take  up  the  questions  raised  in 
the  order  in  which  they  were  pre- 
sented in  the  argument 
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1.  The  president  of  the  village 
council  was  called  as  a  witness  for 
defendant,  and  over  objection  testi- 
fied that  tiie  value  of  the  old  bridge, 
when  plaintiff  removed  it,  was  $500. 
Later  on  this  testimony  was  strick- 
en out  on  plaintiff's  motion,  on  the 
theory  that  the  witness  had  no 
qualifications  which  made  him  com- 
petent to  testify  to 

^ia""^e.ia«mt  the  value  of  the 
of  corporation    qM  bridsTe.  There 

owner*  ^ 

was  no   error  m 
this.  The  witness  was  an  attorney 

at  law,  without  special  knowledge 
of  the  value  of  the  materials  enter- 
ing into  the  construction  of  bridg- 
es. The  rule  that  the  owner  of 
property  may  testify  to  its  value  has 
no  application.  The  bridge  was 
owned  by  the  village.  Its  president 
represented  it,  but  was  not  shown 
to  have  any  more  intimate  knowl- 
edge of  the  nature  and  quality  of 
the  materials  in  the  bridge  than  any 
other  inhabitant  of  the  village. 
Such  intimate  knowledge  furnishes 
the  only  basis  for  the  rule.  Derby 
V.  Gallup,  5  Minn.  119,  Gil.  85;  Crich 
V.  Williamsburg  City  F.  Ins.  Co.  45 
Minn.  441,  48  N.  W.  198. 

2.  The  court  was  requested  to  in- 
struct the  jury  that  persons  deal- 
ing with  a  municipality  are  charge- 
able with  notice  of  its  powers  and 
the  powers  of  its  ofiicers.  The  in- 
struction was  not  given,  and  error 
is  assigned  on  that  score.  As  an 
abstract  statement  of  the  law  there 
was  no  fault  in  the  requested  in- 

«i-retiiBni  struction,  but  it 
of  liMtraetlon—  had  no  application 
to  the  issues  in  the 
case,  and  hence  the  court  was  not 
required  to  give  it.  The  village  had 
power  to  make  the  contract  with 
plaintiff,  and  its  officers  had  power 
to  execute  it  in  its  behalf.  There  is 
no  question  in  the  case  of  the  usur- 
pation of  power  on  the  part  of  the 
village  ofilcials,  and  no  claim  that 
the  legitimate  powers  of  the  village 
were  transcended. 

3.  Section  2600,  Gen.  Stat  1913, 
reads  as  follows :  "All  bridges  here- 
after constructed  on  any  public 
street  or  highway  in  any  county. 


township,  town  or  village,  in  the 
state  of  Minnesota,  shall  be  of  suf- 
ficient strength  to  jsupport,  with 
perfect  safety,  any  wagon,  engine 
or  other  vehicle  with  a  weight  of  20 
tons  on  two  axles  with  10-foot  cen- 
ters, with  not  to  exceed  three 
fourths  of  said  weight  concentrat- 
ed on  one  axle,  when  driven  at  a 
speed  of  not  to  exceed  3  miles  an 
hour ;  nothing  herein  contained 
shall  apply  to  any  automobile." 

The  court  was  asked  to  instruct 
the  jury  that  **plaintiff  was  charged 
with  notice  of  what  the  law  [§ 
2600]  required  with  reference  to 
the  bridge  in  question."  This  in- 
struction was  not  given.  In  deny- 
ing the  motion  for  a  new  trial,  the 
court  held  that  the  statute  did  not 
forbid  the  making  of  a  "bridge  con- 
tract which  failed  to  provide  for  a 
test  of  the  strength  of  the  bridge 
as  directed  by  the  statute,  or  the 
maintenance  of  an  action  on  such  a 
contract  for  the  recovery  of  the 
contract  price.  We  find  it  unneces- 
sary to  consider  whether  this  is  a 
correct  interpretation  of  the  stat- 
ute, for  it  conclu- 
sively appears  that  S'fS^l^ 
the  bridge  was  so 
constructed  that  it  supported  a 
weight  of  over  60  tons.  Its  strength 
was  four  times  as  great  as  that  re- 
quired by  the  specifications,  and 
three  times  as  great  as  that  re- 
quired by  the  statute;  hence  de- 
fendant was  in  no  position  to  con- 
tend that  the  statute  had  not  been 
complied  with,  and  no  possible  prej- 
udice could  result  from  the  court's 
refusal  to  give  the  requested  in- 
struction. 

4.  The  weight  of  the  argument  is 
directed  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  It 
appears  that  the  bridge  sags  per- 
ceptibly. When  the  concrete  was 
poured  in  the  forms  for  the  girders, 
they  settled  2  or  3  inches,  and  jack- 
screws  were  used  in  an  attempt  to 
bring  them  back  to  a  leveL  There 
is  an  excessive  camber  or  upward 
curve  in  one  of  the  girders.  There 
are  numerous  cracks  and  holes  in 
the  concrete,  and  the  reinforcing 
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rods  are  exposed  in  places.  The 
concrete  is  not  of  the  same  color^ 
and  the  bridge  presents  a  rough  ap- 
pearance, displeasing  to  the  eye. 

It  appears,  however,  that  it  has 
been  in  constant  use  since  it  was 
completed  in  September,  1915.  Its 
strength  has  been  tested  by  running 
three  steam  tractor  engines  upon  it 
at  the  same  time.  Their  combined 
weight,  with  that  of  the  water  and 
coal  carried,  was  over  60  tons.  The 
bridge  stood  the  test.  The  specifi- 
cations only  required  it  to  be  strong 
enough  to  carry  a  15-ton  engine  of 
the  ordinary  type  used  by  thresh- 
ers. 

The  bridge  was  not  constructed 
in  strict  accordance  With  the  plans 
and  specifications.  Few  concrete 
bridges  are.  The  court  submitted 
the  case  to  the  jury  on  the  theory 
that  plaintiff  might  recover  if  he 
had  substantially  performed  his 
contract.  If  he  had  so  performed, 
the  jury  were  told  to  make  an 
allowance  out  of  the  contract  price 
to  cover  the  cost  of  remedying  de- 
fects and  omissions.  The  law  was 
laid  down  in  accordance  with  the 
principles  stated  in  Leeds  v.  Little, 
42  Minn.  414,  44  N.  W.  309,  to 
which  this  court  has  rex>eatedly 
given  its  approval.  Anderson  v. 
Pringle,  79  Minn.  433,  82  N.  W. 
682;  Blakely  v.  J.  NeiU  Lumber  Co. 
121  Minn.  280,  141  N.  W.  179; 
Snider  v.  Peters  Home  Bldg.  Co. 
139  Mmn.  413.  167  N.  W.  108. 
■Ordinarily  the  question  of  whether 
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ns  y.  w.  S7t.) 
plaintiff  has  substantially  per- 
formed a  building  cont]:act  upon 
which  he  sues  is  a  vvidaiM 


question  for  the  llZi^^^^ 
jury.  Brown  v.  «oo*Faot. 
Hall,  121  Minn.  61,  140  N.  W. 
128;  Snider  v.  Peters  Home  Bldg. 
Co.  supra.  The  insteuctions  to  the 
jury  were  dear  and  comprehensive, 
and  no  exception  was  taken  to  them. 
The  jury  gave  plaintiff  $387  less 
than  he  claimed.  In  denying  the  mo- 
tion for  a  new  trial,  the  learned  dis- 
trict judge  said :  "The  case  was  fair- 
ly tried  to  a  good,  intelligent  jury, 
who  evidently  found  in  favor  of  de- 
fendant on  every  question  submit- 
ted to  it,  except  that  th^  was  a 
substantial  performance  of  the  con- 
tract, and  they  must  have  made  a 
very  liberal  allowance  to  defendant 
for  imperfect  work." 

We  have  been  impressed  by  a 
careful  reading  of  the  record  with 
the  conviction  that  the  Inridge  is 
safe  enough  for  every  kind  of  traf- 
fic it  will  have  to  sustain,  and  that 
the  chief  complaint  which  the  vil- 
lage may  justly  make  rests  on  the 
unsightly  appearance  the  bridge 
presents.  It  is  evident  that  it  bears 
the  marks  of  poor  workmanship 
and  is  not  a  municipal  ornament, 
but  neither  the  contract  nor  the 
specifications  require  it  to  conform 
to  any  given  stondard  of  appear- 
ance. 

We  find  no  rarer  in  the  record; 
hence  the  order  denying  a  new  trial 
must  be  and  hereby  Is  affirmed. 


ANNOTATION. 

PnbEc  or  corp<Mrate  officer  at  wittim  rule  diat  owntf  of  property  may  testify  to 

▼aloe  diereof. 


AIQiough  the  precise  point  appears 
to  have  been  adjudicated  in  but  one 
instance  other  than  the  reported 
case  (McClubb  v.  BBOWKS  Vallet, 
ante,  1168)  it  seems  that  the  rule 
which  permits  an  owner  of  property  to 
testify  as  to  its  value  does  not  include 
an  officer  of  a  corporation,  either 
public  or  private. 

In  Omaha  Loan  &  Trust  Co.  v.  Doug- 
las County  (1901)  62  Nebi  1,  86  N. 


W.  986,  the  plaintiff  corporation  at- 
tempted to  prove  by  its  president  the 
value  of  land  alleged  to  be  damaged, 
by  the  regrading  of  a  street  The  pro-, 
posed  testimony  was  excluded  on  the 
ground  that  the  witness  had  not 
shown  himself  qualified  to  testify  as 
to  its  value,  the  court  saying:  "It  is, 
claimed  that  he  should  be  treated  as 
the  owner  of  the  property  and  i^e- 
sumed  to  know  its  value,  because  he^ 
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is  the  president  of  the  corporation 
purchasing  it  at  the  'foreclosure  sale. 
He,  as  the  president  of  the  company, 
is  not  an  owner  of  property  belonging 
to  the  corporation  in  the  sense  of  the 
word  when  applied  to  an  individual 
owner.  An  officer  of  a  corporation 
may  have  no  greater  personal  knowl- 
edge of  the  value  of  its  proper^  than 
an  entire  stranger.  The  question 
would  depend  oh  the  nature  of  his  du- 
ties in  relation  to  the  corporation  and 
his  means  of  acquiring  knowledge  of 
the  value  of  the  property  inquired 
about.  In  this  case  there  is  no  pre- 
sumption in  his  favor,  as  in  the  case 
of  an  individual  owning  property,  and 
nothing  to  show  that  tiie  witness's 
knowledge  was  such  as  qaalifled  him 
to  testify  as  to  the  value  because  of 
his  knowledge  of  values  generally  in 
that  vicinity.  .  .  .  The  relation 
of  the  witness  to  the  property  does 
not  bring  him  within  the  rule  of  quali- 
fication to  testify  to  the  value  of  the 
land,  as  the  owner." 

In  the  reported  case  (McClube 
Bbowks  Vai^ley),  it  is  held  that  the 
president  of  a  village  council  is  not, 
by  reason  of  his  official  position,  per- 
mitted to  give  opinion  testimony  as  to 
the  value  of  village  property,  and  that 
the  rule  that  the  owner  of  property 
may  testify  to  its  value  has  no  appli- 
cation. The  logic  of  this  decision  is 
obvious,  since  the  reason  for  permit- 
ting an  owner  of  property  to  testi^  as 
to  its  valne  is  not  because  he  is  the 
owner,  but  that,  being  the  owner,  he: 
is  presumed  to  have  special  knowledge 
of  the  value  of  his  own  propertyJ 
Where,  however,  the  owner  la  a  eor- 


poraUon,  it  would  seem  that  the  rea- 
son fails,  and  with  it  the  rule  itself. 
In  this  connection  in  Orich  v.  Wil- 
liamsburg City  F.  Ins.  Co.  (1891)  45 
Minn.  441,  48  N.  W.  198,  cited  in  the 
reported  case  (MgClure  v.  Browns 
Valley),  a  case  involving  testimony 
by  an  individual  owner,  it  was  ssid: 
"In  some  cases  the  bare  ownership  of 
proper^  may  constitute  very  little,  if 
any,  qualification,  while  in  others  it 
may  involve  an  intimate  knowledge  of 
the  premises,  cost,  and  condition  of 
improvements  made  by  him  as  owner, 
and  the  nature  and  quality  of  the  ma- 
terials entering  into  them.  It  is  de- 
sirable in  practice  that  the  examina- 
tion should  elicit  witii  more  or  less 
particularity  the  facts  forming  the 
basis  of  the  opinion  of  the  witness.*' 

In  Omaha  Beverage  Co.  v.  Temp 
Brew  Co.  (1919)  —  Iowa.  — ,  171  N. 
W.  704,  the  president  of  the  defendant 
company  was  permitted  to  testify  as 
to  the  market  value  of  a  beverage  pro- 
duced by  the  plaintiff,  but  the  evi- 
dence was  admitted  on  the  ground 
Uiat  the  witness  had  special  knowl- 
edge as  to  the  value  of  certain  cereals 
which  composed  the  beverage. 

In  White  v.  Jones  (1903)  79  App. 
Div.  373,  12  N.  Y.  Anno.  Cas.  277,  79 
N.  Y.  Supp.  683,  an  official  of  a  cor- 
poration was  held  to  be  competent  to 
testify  as  to  the  value  of  certain  tan- 
gible property  as  well  as  of  the  good 
will  of  a  firm  which  had  merged  with 
the  corporation.  The  foundation  for 
his  testimony,  however,  was  laid  in  his 
-expert  knowledge  of  the  business 
when  it  was  absorbed  by  the  corpora- 
tion. W.  H.  C 


CHARLES  F.  ROBERTS  et  al. 

V. 

JAMES  CORSON  et  aL 

JTew  Hamp^ire  Supreme  Court— May  O,  1910, 
(—  N.  H.  ->  107  Atl.  625.) 

Charity  —  gift  for  members  of  lodge. 

1.  A  gift  for  the  benefit  of  the  needy  members  of  a  partlciilar  lodge  k 
a  charitable  or  public  trust. 

[See  note  on  this  gueation  beginning  on  page  1176.] 
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Trust  —  charitable  —  validity. 

2.  A  trust  for  the  b«iefit  of  needy 
members  of  a  particular  lodse  is  legal 
and  enforceabla 

[See  5  R.  C.  L.  810.] 
— irtio  administer. 

S.  The  administration  of  a  trust  may 
be  committed  to  either  a  corporation  or 
a  voluntas  association. 

[See  5  R.  C.  L.  816,  817.] 
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—incompetency  of  trustee  —  effect 

4.  If  the  trustee  nominated  by  the 
creatOT  of  a  trust  is  found  to  be  in-- 
competent  to  administer  it,  the  fond 
must  be  turned  over  to  a  trustee 
pointed  by  the  court. 

[See  6  R.  C.  U  816.] 


Transfer  by  the  Superior  Court  for  Strafford  County  (Branch,  J.) 
for  the  determination  by  the  full  bench  of  a  bill  filed  for  the  cancelation 
of  a  deed,  removal  of  the  cloud  from  the  records  caused  by  such  deed,  and 
an  order  to  turn  over  the  undistributed  balance  in  tiie  hands  of  the  de- 
fendant executor,  in  property  included  in  the  residuary  clause  of  the  will 
of  Lewis  W.  Tebbetts,  deceased.   Case  discharged. 

The  provision  in  controversy  is  as  follows:  "AU  the  rest,  residue,  and 
remainder  of  my  estate,  real,  personal,  or  mixed,  I  give,  bequeath,  and 
devise  to  Humane  Lodge,  Ko.  21,  of  Ancient  Free  and  Accepted  Masons 
of  said  Rochester,  to  be  used  by  it  as  it  shall  determine  best  in  each  case 
for  the  benefit  of  its  members  who  may  be  in  want  or  distress  from  any 
cause  whatsoever,  physical  or  financial." 
Mr.  Henry  D.  Yeaton,  for  plaintiffs:    v.  Russell,  14  Gal.  636;  Saltonstall  v. 


The  trust  must  fail  because  the  pur- 
poses named  by  the  testator  will  not 
support  a  public  charitable  trust. 

Haynes  v.  Carr,  70  N.  H.  463,  49  Atl. 
638;  Stratton  v.  Physio-Medical  College, 
149  Mass.  505,  6  L.RA.  33,  14  Am.  St. 
Rep.  442,  21  N.  E.  874;  Femald  v.  First 
Church.  77  N.  H.  108,  88  Atl.  705; 
Keene  v.  Eastman,  75  N.  H.  191,  72 
Aa  213;  Gasrnon  v.  Wellman,  78  N.  H. 
327.  99  Ati.  786. 

A  srift  to  a  charitable  or  religious  or- 
ganization, without  more,  is  in  trust 
for  the  purpose  of  the  organization. 

Glover  v.  Baker,  76  N.  H.  393,  88 
AU.  916;  Hale  v.  Everett,  63  N.  H.  9, 
16  Am.  Rep.  82. 

The  defendant  corporation  cannot  be 
regarded  as  a  purely  public  charitable 
institution,  because  it  wants  the  essen- 
tial features  of  a  public  charity. 

Donohngh's  Appeal.  86  Pa.  306 ;  Babb 
V.  Reed,  5  Rawle,  157,  28  Am.  Dec 
660;  Thomson  v.  Norris,  20  N.  J.  Eq. 
524;  Bangor  v.  Rising  Virtue  Lodge, 
73  He.  428,  40  Am.  Rep.  369 ;  Old  South 
See  V.  Crocker,  119  Mass.  1,  20  Am. 
Rep.  299;  Atty.  Gen.  v.  Meeting-House, 

5  Gray,  SO;  Parker  v.  May,  5  Cush.  386 ; 

6  Am.  ft  Eng.  Enc.  haw,  2d  ed.  895; 
Bullard  v.  Chandler,  149  Mass.  532,  5 
L.RJL  104,  21  N.  E.  951;  Doyle 
Whalen,  87  Me.  414.  31  L.R.A.  118.  32 
Atl.  1022;  Philadelphia  v.  Masonic 
Home,  160  Pa.  572,  23  L.R.A.  545,  40 
Am.  St.  Rep.  736,  28  Atl.  964;  Gorman 


Sanders,  11  Allen,  468;  Hennepin  Coun- 
ty v.  Brotherhood  of  Gethsemane,  27 
Minn.  460,  38  Am.  Rep.  298,  8  N.  W. 
695;  Morning  Star  Lodge  v.  Hayslip, 
23  Ohio  St  144;  Humphries  v.  Little 
Sisters  of  the  Poor,  29  Ohio  St  201; 
Swift  v.  Beneficial  Soc.  73  Pa.  362; 
Delaware  County  Institute  v.  Delaware 
County.  94  Pa.  163;  Thomas  v.  Ell- 
maker,  1  Pars.  Sel.  Eq.  Cas.  98;  Mor- 
row V.  Smith,  145  Iowa,  514,  26  L.R.A. 
(N.S.)  696,  Ann.  Cas.  1912A,  1183; 
Boston  Lodge  v.  Boston,  217  Mass.  176, 
104  N.  E.  453;  Little  v.  Newburyport, 
210  Mass.  414,  96  N.  E.  1082;  Ann.  Gas. 
1912D,  425. 

Messrs.  ^ow.  Snow,  A  Cotter,  for 
defendants  Corson  et  al.: 

The  plaintiffs  claim  as  heirs  at  law 
and  next  of  kin.  As  such,  however, 
they  have  no  visitorial  authority  unless 
created  by  the  will  itsdf . 

Glover  v.  Baker,  76  N.  H.  393,  83 
Atl.  916;  Mackenzie  v.  Presbytery  of 
Jersey  City,  67  N.  J.  Eq.  652,  3  L.R.A. 
(N.S.)  227,  61  Atl.  1027;  Dartmouth 
College  V.  Woodward.  4  Wheat  618,  678, 
674,  4  L.  ed.  629,  668. 

Their  bill  fails,  therefore,  unless  the 
gift  which  the  testator  there  intended 
to  make  cannot  be  carried  out  because 
impossible  or  Illegal. 

Hayward  v.  Spaulding,  76  N.  H.  92, 
71.Ati.  219;  Wentworth  v.  Wentworth. 
77  N.  H.  400,  92  Atl.  788. 
The  intention  of  a  testator  shall  be 
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effectuated  if  it  can  be,  consistently 
with  the  rules  of  law. 

Lear  v.  Manser,  114  Me.  342,  96  Atl. 
240;  Smart  v.  Durham,  77  N.  H.  56, 
86  Atl.  821;  Wentworth  v.  Wentworth, 
and  Hayward  v.  Spaulding,  supra; 
Frost  V.  Wingate,  73  N.  H.  535,  64 
Atl.  19;  Gagnon  v.  Wellman,  78  N.  H. 
327,  99  Atl.  786. 

The  devise  and  bequest  here  made 
can  be  sustained  either  as  a  gift  abso- 
lute or  as  a  charitable  trust. 

Danbury  Cornet  Band  v.  Bean,  54  N. 
H.  S26;  Marston  v.  Durgin,  64  N.  H. 
347;  Parker  v.  Cowell,  16  N.  H.  149; 
King  V.  Parker,  9  Gush.  71;  19  Harvard 
Ij.  Rev.  202;  Babb  v.  Reed,  6  Rawle.  161, 
28  Am.  Dec.  650;  Byam  v.  Bickford, 
140  Mass.  31,  2  N.  E.  687;  Guild  v. 
Allen,  28  R.  I.  430,  67  Atl.  855;  Pom. 
Eq.  Jur.  §  987;  Gafney  v.  Kenison,  64 
N.  H.  354,  10  Atl.  706;  Webster  v. 
Sughrow,  69  N.  H.  380,  48  L.R.A.  100, 
45  Aa  139;  Carter  v.  Whitcomb,  74 
N.  H.  482,  17  L.R.A.(N.S.)  7SS,  69  Atl. 
779;  Doyle  v.  Whaien,  87  Me.  414,  31 
L.R.A.  118,  32  Atl.  1022;  Webber 
Hospital  Asso.  v.  McKenzie,  104  Me. 
320,  71  Atl.  1032;  Old  South  Soc.  v. 
Crocker,  119  Mass.  1,  20  Am.  Rep.  299; 
Duke  V.  Fuller,  9  N.  H.  536,  32  Am. 
Dec.  392;  Goodale  v.  Mooney,  60  N.  H. 
628,  49  Am.  Rep.  334;  Haynes  v.  Carr, 
70  N.  H.  463,  49  Atl.  638;  Towle  v.  Ne- 
smith,  69  N.  H.  212,  42  Atl.  900;  Minns 
v.  Billings,  183  Mass.  126,  5  L.R.A. 
(N.S.)  686,  97  Am.  St.  Rep.  420,  66  N. 
E.  593;  Sears  v.  Chapman,  158  Mass. 
400,  35  Am.  St.  Rep.  502,  33  N.  E. 
604 ;  Masonic  Education  &  Charity 
Trust  V.  Boston,  201  Mass.  820,  87  N. 
E.  602. 

The  trustee  named,  the  defendant 
lodge,  can  act.  The  fact  that  it  is  an 
unincorporated  association  is  not  fatal. 

28  Am.  &  Eng.  Enc.  Law,  2d  ed.  956; 
King  V.  Parker,  9  Cush.  71 ;  Tucker  v. 
Seaman's  Aid  Soc.  7  Met.  188;  Heiskell 
V.  Chickasaw  Lodge,  87  Tenn.  668,  4 
L.R.A.  699,  11  S.  W.  826;  Duke  v.  Ful- 
ler, 9  N.  H.  636,  32  Am.  Dec  392;  Atty. 
Gen.  V.  Goodell,  180  Mass.  538.  62  N. 
E.  962;  Adams  v.  Page,  76  N.  H.  96,  79 
Atl.  837;  Hayward  v.  Spaulding,  75  N. 
H.  92,  71  Atl.  219;  Keene  v.  Eastman, 
75  N.  H.  191*  72  Atl.  213. 

Where  the  will  by  its  language,  either 
express  or  implied,  exempts  the  trustee 
from  giving  bond,  bond  is  not  required. 

Re  Lowell,  22  Pick.  215;  Boston  v. 
Doyle,  184  Mass.  373,  68  N.  E.  851; 


Parker  v.  Cowell,  16  N.  H.  149;  Hayes 
v.  Hayes,  48  N.  H.  219 ;  Bean  v.  Chris- 
tian Church,  61  N.  H.  260;  Fernald  v. 
First  Church,  77  N.  H.  108,  88  Ati. 
706. 

Mr.  William  Wright  in  propria  per- 
sona. 

Mr.  Oscar  L.  Young;  Attorney  Gen- 
eral, for  the  State. 

Youngr,  J.,  delivered  the  opinion  of 
the  court: 

If  the  words  of  the  residuary 
clause  are  given  their  ordinary 
meaninsr,  the  testator  intended  to 
create  a  trust  for  the  beneiit  of 
those  who  may  become  members  of 
Humane  Lodge;  that  is,  he  intend- 
ed to  create  a  trust  charity-Bift 

for    the    benefit    of  tov  members 

a  definite  section  of 
the  public.  A  gift  of  this  kind  con- 
stitutes what  is  commonly  known 
as  a  charitable  or  public  trust. 
Glover  v.  Baker,  76  N.  H.  393,  417, 
83  Atl.  916;  Haynes  v.  Carr,  70  N. 
H.  463,  482,  49  Atl.  638;  Jackson  v. 
Phillips,  14  Allen,  539;  Hoeffer  v. 
Clogan,  63  Am.  St.  Bep.  241,  Note 
249,  171  BI.  462,  40  L.R.A.  730,  49 
N.  E.  527,  11  C.  J.  301. 

If  the  purpose  such  a  trust  is  in- 
tended to  effectuate  is  legal,  and 
the  persons  fqr  whose  benefit  it  is 
established  can  be  ascertained,  it 
is  the  duty  of  the  court  to  enforce 
it.  Fernald  v.  First  Church,  77  N. 
H.  108,  88  Atl.  705;  French  v.  Law- 
rence, 76  N.  H.  234,  81  Atl.  705; 
Adams  v.  Page,  76  N.  H.  96,  79  Atl. 
837.  It  is  immaterial,  in  so  far  as 
the  validity  of  such  a  request  is 
concerned,  how  large  or  how  small 
a  section  of  the  public  it  is  intend- 
ed to  benefit.  That  is,  whether  it 
is  intended  to  benefit  every  livinsr 
human  being  (Glover  v.  Baker,  76 
N.  H.  393,  417,  83  Atl,  916),  or 
whether  its  scope  is  limited  to  the 
poor  and  needy  of  New  Hampshire 
(Haynes  v.  Carr,  70  N.  H.  463,  49 
Atl.  638)  ;  the  sick  of  Franklin  and 
vicinity  (Adams  v.  Page,  76  N.  H. 
96,  79  Atl.  837),  or  to  indigent  and 
distressed  Masons,  their  widows 
and  orphans  (Duke  v.  Fuller,  9  N. 
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H.  636,  82  Am.  Dec.  392) .  The  be-' 
quest  in  question,  therefore,  consti- 
tutes a  valid  public 
li^^tr.  trust  for  the  pur- 
pose for  which  it 
was  created,  is  legal,  and  it  is  pos- 
sible to  ascertain  those  it  is  intend- 
ed to  benefit. 

The  person  who  establishes  such 
a  trust  may  intrust  its  administra^ 
tion  to  a  corporation  (Chapin  v. 
School  Dist.  35  N.  H.  445) ;  to  a  vol- 
untary association 
n^roSriS.  (Parker  v.  Cowell, 
16  N.  H.  149,  11  C. 
J.  339) ;  or  to  trustees  appointed  by 
the  probate  court  (Pub.  Stat.  chap. 
198;  Straw's  Petition,  78  N.  H.  606, 


V.  CORSON.  1175 
107  Atl.  ets.) 

102  Atl.  628) .   It  will  be  unneces- 
sary therefore  to  consider  whettier 
Humane  Lodgre  is  a  corporation  or 
a  voluntary  association.    In  either 
case  it  will  be  the  duty  of  the  execu- 
tor to  turn  over  the  property  pass- 
ing under  the  residuary  clause  to 
the  lodge  unless  the  court  finds 
that  administering  _,„,„«pet«cx 
the  trust  is  mcon-  of  tnmt^^-^ 
sistent  with  the  pur- 
pose  for  which  the  lodge  was  estab- 
lished.   If    that    is    foimd,  the 
executor  will  turn  the  property 
over  to  whomsoever  the  probate 
court  appoints  to  administer  tho 
trust. 
Case  discharged. 


ANNOTATION. 
Gift  to  fraternal  order  as  Talid  charitable  gift 


OcHermllr. 

Although  the  anthorities  are  not  in 
entire  harmony,  it  may  be  stated  as 
a  general  rule  that  a  gift  to  a  fra- 
tjemal  order  will  be  upheld  as  a  valid 
eharitable  gift. 

United  States. — Hopkins  v.  Grim- 
ehaw  (1897)  165  U.  S.  342,  41  L.  ed. 
789,  17  Sup.  Ct.  Rep.  401. 

CaUfomia.— Re  Willey  (1900)  128 
Cal.  1,  56  Pac.  560,  60  Pac.  471. 

Indiana^-Cruse  v.  Axtell  (1876)  60 
Ind.  49. 

-  Maine.— Everett  v.  Carr  (1871)  69 
Me.  325. 

Massachusetts. — Coe  v.  Washington 
Mills  (1889)  149  Mass.  543.  21  N.  E. 
966;  Minns  v.  Billings  (1903)  183 
Mass.  126,  5  L.R.A.(N.S.)  686,  97  Am. 
St  Rep.  420,  66  N.  E.  593;  Masonic 
Educational  &  Charity  Trust  v.  Boston 
<1909)  201  Mass.  320,  87  N.  E.  602. 

New  HampEdiire. — See  the  reported 
case  (Roberts  v.  Corson,  ante,  1172). 

New  York. — ^Vander  Volgen  v.  Yates 
(1848)  3  Barb.  Ch.  242,  affirmed  in 
(1853)  9  N.  Y.  219. 

Rhode  Island.  —  Mason  v.  Perry 
(1901)  22  R.  I.  475,  48  AtL  671. 

Tennessee.^ — ^Heiskell  v.  Chickasaw 
Lodge  (1889)  87  Tenn.  668.  4  LJIJI. 
699,  11  S.  W.  825. 

England.— Spiller  v.  Maude  (1864) 
L.  R.  32  Ch.  Div.  158,  note;  Pease  v. 


Pattinson  (1885)  L.  R.  32  Ch.  Div. 
154, 55  L.  J.  Ch.  N.  S.  617.  54  L.  T.  N.  S. 
209. 

Contrary  to  the  rule  laid  down  in 
the  majority  of  cases,  it  has  heen 
held  that  a  fraternal  order  is  not  a 
charitable  institution,  and  that  a  gift 
to  it  is  not  a  charitable  use. 

Thus,  in  Babb  v.  Reed  (1835)  5 
Rawle  (Pa.)  151,  28  Am.  Dec.  650,  it 
was  held  that  a  lodge  of  Odd  Fel- 
lows, being  an  association  for  tiie 
purposes  of  mutual  benevolence 
among  its  members  only,  is  not  an 
association  for  charitable  uses,  and 
hence  a  bequest  to  its  building  fund 
is  not  a  charitable  gift.  The  court 
said:  "Its  objects  are  stated  to  be 
the  emplo3rment  of  its  funds  in  pur- 
poses of  mutual  benevolence  amongst 
its  members  and  their  families;  but 
these  cannot  be  deemed  charitable 
uses  under  the  common  law  of  Penn- 
sylvania or  the  Statute  of  43  Eliza- 
beth.*' 

Similarly,  in  Swift  v.  Beneficial  Soc. 
(1873)  73  Pa.  362,  it  was  held  that 
a  bequest  to  a  beneficial  society  whose 
benevolences  and  benefits  were  con- 
fined exclusively  to  contributing  mem- 
bers of  the  association  is  not  to  a 
charitable  use. 

In  Grim  v.  Williamson  (1912)  18» 
Ala.  179,  60  So.  293,  it  appeared  that 
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a  bequest  was  given  to  a  Masonic 
lodge  in  trust  for  charitable  pur- 
poses, the  preference  as  to  the  recipi- 
ents being  Masonic  widows  and 
orphans,  but  the  trustees  were  not  re- 
stricted to  such  charities,  and  discre- 
tion  was  permitted  them  in  aiding 
worthy  objects  of  charity.  It  was 
held  that  this  clause  of  the  will  was 
void,  the  court  saying:  "While  it  ex- 
presses a  preference  for  widows  and 
orphans  of  Masons,  it  does  not  con- 
fine the  bequest  to  this  clause,  but 
gives  the  trustees  an  unbridled  dis- 
cretion to  devote  the  fund  to  'worthy 
objects  of  charity,'  thus  vesting  in 
them  the  sole  power  to  determine  who 
or  what  may  be  wortiiy  objects  of 
charity,  and  without  restriction  or 
limitation  as  to  individuals,  class,  con- 
dition, or  location.  In  every  state  in 
the  Union,  including  Alabama,  where 
the  cy  prfes  doctrine  is  not  recognized, 
it  is  the  settled  law  that  although  the 
particular  individuals  who  are  to 
benefit  by  the  charity  need  not  be 
specified  still  the  object  of  the  charity 
must  be  named  or  described.  The 
want  of  a  trustee  will  not  defeat  the 
charity,  but  the  object  of  the  charity 
must  be  ascertained,  else  the  court 
would  have  to  substitute  its  own  se- 
lected charity,  or  permit  the  trustee  to 
select  the  charity,  which  l^e  lav  does 
not  authorize." 

Illutratioiu. 

A  devise  to  a  Masonic  lodge  for  1^6 
purpose  of  erecting  a  lodge  building 
is  a  devise  for  charitable  uses,  and 
it  is  not  necessary  that  the  lodge 
should  be  a  corporation  to  enable  it 
to  become  a  beneficiary  under  the  will. 
Cruse  v.  Axtell  (1875)  50  Ind.  49, 
wherein  the  court  said:  "If  It  was  a 
quasi  corporation,  or  a  corporation 
de  facto,  or  an  organization  of  per- 
sons having  a  name  by  which  tiiey 
could  be  identified,  it  is  sufiBcient  for 
that  purpose." 

In  Minns  v.  Billings  (1903)  183 
Mass.  126,  5  L.R.A.(N.S.)  686,  97  Am. 
St.  Rep.  420,  66  N.  B.  693,  it  was  held 
that  a  bequest  to  the  trustees  of  the 
pennanent  fund  of  t^e  Franklin  Ty- 
pographical Society  of  Boston  was  a 
gift  to  a  public  charily,  the  funds  of 
the  association  being  derived  from 


gifts  and  bequests,  and  "provided  for 
the  purpose  of  paying  a  death  bene- 
fit and  giving  charitable  assistance 
to  sick,  disabled,  or  dependent  mem- 
bers of  the  Franklin  Typographical 
Socie^,  Boston,  Massachusetts,  an 
incorporated  mutual  benefit  associa- 
tion, their  widows  and  orphans,  and 
otherwise  assisting  needy  persons  in 
any  way  connected  wit^  the  printing 
business,  said  fund  being  entirely 
within  the  control  of  its  trustees,  and 
solely  applicable  to  such  purposes." 

In  Masonic  Education  &  Charity 
Trust  V.  Boston  (1909)  201  Mass.  320, 
87  N.  E.  602,  it  was  held  that  a  fund 
given  to  a  Masonic  lodge  to  be  in- 
vested, and,  when  a  certain  amoant 
had  accumulated,  to  be  used  for  the 
establishment  and  maintenance  of  a 
home  for  indigent  and  needy  Masons 
in  Boston  and  its  vicinity,  was  a  char- 
itable gift,  the  court  saying:  "This 
bequest  is  made  expressly  for  the 
benefit  of  indigent  and  needy  Masons 
within  a  designated  territory,  by  mak- 
ing provision  for  their  relief  and  com- 
fortable support  at  a  home  to  be 
erected  when  the  fund,  with  accumu- 
lations, should  be  sufficient,  and  which 
should  bear  the  testator's  name.  The 
object  to  be  accomplished  being  pure- 
ly charitable,  and  the  number  to  be 
benefited  indefinite,  even  if  the  gift  is 
limited  to  a  class,  these  features  are 
sufficient  in  law  to  constitute  the  gift 
a  public  charity.** 

In  Heiskell  v.  Chickasaw  Lodge 
(1889)  87  Tenn,  668,  4  L.R.A.  699,  11 
S.  W.  825,  it  was  held  that  a  bequest  to 
a  lodge  of  Odd  Fellows,  "to  be  used 
by  said  lodge  for  the  benefit  of  the 
widows  and  orphans,"  was  a  valid 
charitable  gift,  though  the  lodge  was 
unincorporated,  the  beneficiaries  be- 
ing definitely  indicated  and  embracing 
*'a  certain  and  continuing  class,  al- 
ways capable  of  identification.*' 

In  Vander  Volgen  v.  Yates  (1848)  3 
Barb.  Ch.  (N.  Y.)  242,  affirmed  in 
(1858)  9  N.  Y.  219,  it  was  held  that 
a  Masonic  lodge  could  take  the  benefi- 
cial interest  in  a  deed  of  trust  as  a 
charitable  use,  although  not  entitled 
to  hold  the  legal  estate. 

In  Everett  v.  Carr  (1871)  69  Me. 
325,  a  bequest  to  a  Masonic  lodge  was 
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%eld  valid  as  being  to  a  recognized 
instttation  of  charity  and  benevo- 
lence. It  was  said  by  the  court :  *'The 
Masonic  lodges  to  which  legacies  are 
given  are  incorporations  created  for 
specific  purposes,  'with  power  to  sue 
and  be  sued,  to  have  a  common  seal 
and  to  change  the  same^  to  make  any 
l^-lawB  for  tile  management  of  their 
affairs,  not  repugnant  to  the  laws  of 
tikis  state  nor  ancient  Masonic  usages ; 
to  take  and  hold  for  charitable  and 
benevolent  uses,'  real  and  personal 
estate  to  a  certain  value,  exceeding 
the  legacies  in  this  will,  'and  to  give 
and  grant,  or  bargain  and  sell,  the 
same,  with  all  tile  privileges  usually 
granted  to  other  societies  institated 
for  purposes  pt  charity  and  benevo- 
lence.' Being  existent  corporations, 
competent  to  take,  a  legacy  may  be 
given  to  tiiem  equally  as  to  individu- 
als. If  made  to  tiiem,  it  would  be  in 
aid  of  the  object  of  their  creation. 
If  the  legacies  had  been  to  them  by 
name  and  nothing  more,  no  objection 
could  be  taken  to  validity.  The  alle- 
sration  in  the  will,  'for  charitable  pur- 
poses,' is  merely  a  reiteration  of  the 
alleged  purposes  of  their  corporate 
existence.  Merely  stating  the  object 
of  the  donor  to  be  coincident  with  the 
purposes  for  which  the  donee  exists 
cannot  defeat  the  gift.  Accordingly, 
legacies  to  Masonic  lodges  have  been 
upheld  by  repeated  decisions  of 
courts  of  the  highest  respectability." 

But  in  Bangor  v.  Rising  Virtue 
Lodge  (1882)  78  Me.  428,  40  Am.  Rep. 
369,  it  was  held  that  a  bequest  which 
was  used  to  erect  a  building  partly 
for  lodge  and  partly  for  business  pur- 
poses was  not  a  charitable  gitp.  Dis- 
tinguishing Everett  v.  Carr  (Me.)  su- 
pra, the  court  said:  "All  that  was 
decided  was  that  'incorporated  Ma- 
sonic lodges  might  receive  in  trust 
property  devised  for  charitable  pur- 
poses.* They  could  hold  property  as 
trustees,  as  towns,  or  individuals  can, 
but  that  does  not  make  the  towns, 
lodges,  or  individuals  public  charita- 
ble institutions  within  the  statute. 
They  are  corporations  established  for 
other  purposes,  and  holding  specified 
property  for  certain  purposes.'  They 
bold  as  corporations  their  own  prop- 


erty in  their  own  right,  for  such  pur- 
poses as  the  law  permits;  and  trust 
property  in  trust,  as  other  trustees. 
In  the  will  of  Dwinel  there  were  lega- 
cies to  Everett  and  others,  'in  trust,  to 
be  used  solely  and  purely  for  charita- 
ble purposes.'  Neither  devise  altered 
the  relations  of  the  devisees,  so  as  to 
m^e  either  the  lodges  or  the  individ- 
ual trustees  thereby  'charitable  Insti- 
tutions,' and  therefore  to  be  exempted 
from  taxation.  The  only  question 
then  was  whether  the  lodge  could  take 
as  trustee.  That  it  does  charitable 
acts  is  not  to  be  questioned,  but  if 
charity  was  not  tiie  primary  and  ex- 
clusive object  of  its  existence,  and  it 
was  not  purely  a  benevolent  charita- 
ble institution,  the  purpose  and  ob- 
jects of  its  existence  remaining  un- 
changed, the  receiving  a  devise  as 
trustee  would  not  make  it  a  public 
charitable  institution  under  l^e  stat- 
hte,  when  without  and  before  sucb  de- 
vise it  was  not,  any  more  than  a  be- 
quest to  a  town  for  literary  purposes 
would  make  such  town  a  literary  in- 
stitution. The  town  can  hold  a  devise 
for  literary  purposes  as  trustee,  pre- 
cisely as  a  lodge  can  for  benevolent 
purposes,  without  the  one  being  a  lit- 
erary or  tiie  other  a  benevolent  insti- 
tution, within  the  purview  of  the 
statute." 

A  fraternal  order,  even  though  it  is 
not  a  charitable  institution,  may  be 
a  trustee  for  a  charitable  purpose.  Re 
Wiley  (1900)  128  CaL  1,  60  Pac.  471. 
In  that  case,  it  was  contended  on  be- 
half of  heirs  that  the  provisions  in  a 
will  for  the  payment  of  certain  sums 
to  certain  lodges  were  invalid  because 
the  lodges  were  not  charitable  bodies, 
and  because  they  were  not  bound  to 
use  the  bequests  for  charitable  pur- 
poses. The  court  held  that  it  was  not 
necessary  to  determine  whether  a  Ma- 
sonic body  is  a  charitable  institution; 
for  it  is  not  necessary  that  a  trustee 
for  charitable  purpmes  should,  be  it- 
self a  charitable  institution.  'It  is 
sufficient,"  said  the  court,  "if  a  be- 
quest be  for  a  charitable  purpose.  In 
each  of  the  instances  the  bequest  is 
made  to  the  Masonic  body  for  the  vise 
of  the  widows'  and  orphans'  fund  of 
said  lodge,  or  chapter,  or  commandery. 
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This  is  a  compliance  with  the  legal 
essence  of  a  valid  charity ;  that  is,  that 
it  is  public*  and  is  vague  and  uncer- 
tain aa  to  the  Individuals  to  be  bene- 
fited or  relieved."  And  see  to  the 
same  effect  the  reported  case  (Rob- 
erts V.  Corson,  ante,  1172). 

In  Hopkins  v.  Grimshaw  (1897)  166 
U.  S.  342,  41  L.  ed.  739,  17  Sup.  Ct. 
Rep.  401,  it  appeared  that  a  parcel  of 
land  was  conveyed  to  three  persons 
in  trust  for  the  Union  Beneficial  So- 
ciety, an  unincorporated  association 
for  the  mutual  aid  of  its  members  in 
case  of  sickness,  and  for  their  burial 
in  case  of  death.  The  land  was  used 
by  the  society  for  a  burial  ground  for 
nearly  forty  years,  and  then,  by  order 
of  the  board  of  health,  ceased  to  be 
so  used,  the  bodies  being  exhumed  and 
removed  to  other  cemeteries.  In  an 
action  by  the  heirs  of  the  original 
irrantor  to  recover  the  fee,  it  was  said: 
"The  conveyance  now  in  questioif, 
made  to  private  persons  as  trustees, 
was  expressed  to  be  'for  the  sole  use 
and  benefit  of  the  Union  Beneficial 
Society  of  the  city  of  Washington  as 
aforesaid,  for  a  burial  ground,  and 
for  no  other  purpose  whatever.' . 
The  articles  of  association  of  tiiat  so- 
ciety appear  to  have  contemplated  the 
burial  of  none  but  its  own  members; 
and  the  usage  which  early  sprang  up, 
of  permitting  the  interment  in  its  bur- 
ial ground  of  other  inhabitants  of  the 
District  of  Columbia  upon  the  pay- 
ment of  certain  fees,  appears  to  have 
been  adopted,  not  from  any  charitable 
motive,  but  as  a  source  of  private 
profit  to  the  members  of  the  associa- 
tion. It  may  be  doubted  whether,  in 
the  absence  of  express  statute^  the 
burial  ground  of  such  a  society  can 
be  held  to  be  a  public  charitable  use. 
See  King  v.  Parker  (1851)  9  Gush. 
(Mass.)  71;  Donnelly  v.  Boston  Cath- 
olic Cemetery  Asso.  (1888)  146  Mass. 
163,  16  N.  E.  506;  Anonymous  (1745) 
3  Atk.  277,  26  Eng.  Reprint,  962;  Pease 
V,  Pattinson  (1885)  L.  R.  32  Ch,  Div. 
(Eng.)  154,  55  L.  J.  Ch.  N.  S.  617,  54 
L.  T.  N.  S.  209 ;  Cunnack  v.  Edwards 
ri896]  2  Ch.  (Eng.)  679,  66  L.  J.  Ch. 
N.  S.  801,  75  L.  T.  N.  S.  122,  46  Week. 
Rep.  99;  Re  Buck  [1896]  2  Ch.  (Eng.) 
727,  65  L.  J.  Ch.  N.  S.  881,  75  L.  T. 


N.  S.  312,  45  Week.  Rep.  106.  60  J.  P. 
775.  If  it  be  assumed,  however,  as 
most  favorable  to  the  defendant,  that 
this  deed  created  a  charitable  trust, 
it  was  not  a  grant  indicating  a  gen- 
eral charitable  purpose  and  pointing 
out  the  mode  of  carrying  that  purpose 
into  effect,  thus  coming  within  the 
class  of  cases  in  which  courts  of 
chancery,  when  the  particular  mode 
had  failed,  have  carried  out  the  gen- 
eral purpose.  Church  of  Jesus  Christ 
of  L.  D.  S.  V.  United  States  (1890) 
186  U.  S.  1,  61-60,  34  L.  ed.  478,  49S- 
497,  10  Sup.  Ct.  Rep.  792;  Jackson  v. 
Phillips  (1867)  14  Allen  (Maas.)  639. 
But  the  trust  was  restricted  in  plain 
and  unequivocal  terms,  to  ^e  particu- 
lar society  to  be  benefited,  as  well  as 
to  the  purpose  of  a  burial  ground,  add- 
ing (as  if  to  put  the  matter  b^nd 
doubt),  'and  for  no  other  purpose 
whatever.'  The  trust  would  end, 
therefore,  at  the  latest,  when  the  land 
ceased  to  be  used  as  a  burial  ground 
and  the  society  was  dissolved." 

In  Coe  V.  Washington  Mills  (1889) 
149  Mass.  648,  21  N.  E.  966.  it  ap- 
peared that  the  Washingiton  Mills 
Relief  Socie^  was  a  voluntary  associa^ 
tion  formed  for  the  purpose  of  extend- 
ing aid  to  the  sick  and  those  who  were 
disabled  by  accident,  its  membership 
being  limited  to  the  employees  of  the 
Washington  Mills  corporation,  which 
contributed  to  a  fund  also  made  up  by 
assessment  on  l^e  members.  It  was 
held  not  to  be  a  public  charitable  in- 
flUtution,  although,  on  dissolution,  it 
was  said  by  the  court:  '*If  the  corpo- 
ration had  contributed  the  whole  of 
the  funds,  not  as  a  public  charify,  but 
for  the  support  of  this  particular 
society  during  its  life,  it  would  seem 
to  be  very  dear  tiiat  at  the  death  of  the 
society  the  accumulated  fund  ought  to 
go  to  it  by  way  of  a  resulting  trust." 

See  also  Mason  v.  Perry  (1901)  22 
R  I.  475,  48  Atl.  671,  wherein  it  ap- 
peared that  a  bequest  was  given  in 
trust,  the  income  to  be  expended  an- 
nually "for  the  relief  of  needy  mem- 
bers of  said  Mount  Vernon  lodge,  or, 
preferably,  for  the  general  purposes 
of  the  lodge,  including  now  and  thten, 
if  desii*ed,  an  appropriation  for  proper 
forms  of  entertainment  for  the  mem- 
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bers  of  the  lodge."  Considering  the 
first  clause,  the  court  said :  "That  the 
first  object  thus  specified  is  a  chari- 
table one  will  hardly  admit  of  doubt* 
and  had  the  testator  stopped  there, 
or  had  fixed  the  amount  to  be  thus 
used,  we  see  no  reason  why  such  trust 
would  not  have  been  a  valid  and  en- 
forceable one.  It  would  clearly  have 
been  one  of  the  classes  of  trusts  which 
are  under  the  special  conlaral  of  a 
court  of  equity."  Considering  the  sec- 
ond clause  of  the  bequest,  however, 
the  court  said :  "If  in  the  case  at  bar 
the  bequest  had  been  made  to  the 
lodge  for  its  general  purposes,  and  no 
trust  in  perpetuity  had  been  created, 
it  would  doubtless  have  been  a  valid 
bequest,  as  the  testator  had  the  right 
to  bestow  his  absolute  benefactionB 
as  he  pleased.  He  also  had  the  right 
to  make  a  bequest  to  said  lodge  in  trust 
for  charitable  purposes.  But  .  .  . 
the  giving  to  said  lodge  of  a  devise  as 
trustee  did  not  have  the  effect  of 
changing  the  purposes  of  the  lodge 
into  a  charitable  institution.  It  there- 
fore became  necessary,  in  order  to 
create  a  valid  trust  in  pen)etuity,  that 
Ihe  bequest  should  be  made  for  pur- 
poses which  were  clearly  charitable. 
.  .  .  It  is  well  settled  that  in  order 
to  create  a  valid  charitable  trust  in 
perpetuity  the  language  employed 
must  require  the  fund  to  be  expended 
for  charitable  purposes  only.  And  it 
must  not  be  left  in  the  discretion  of 
the  trustee  to  spend  the  money  for  a 
charitable  or  a  noncharitable  purpose. 
In  other  words,  the  devotion  of  the 
fund  to  charity  must  be  clear  and  . 
certain.  ...  As  the  law  will  not 
pemoit  property  to  be  perpetually  tied 
up  for  other  than  charitable  uses,  and 
as  the  testatoc  has  inseparably 
mingled  with  hie  gift  for  charitable 


uses  a  gift  for  uses  which  are  clearly 
not  charitable,  we  feel  compelled  to 
hold  the  entire  bequest  invalid." 

In  England,  it  has  been  held  that 
a  Miners*  Relief  Fund  Friendly  So- 
ciety was  a  charity,  and  funds  raised 
for  the  relief  of  the  suSerers  of  an 
accident  were  to  be  considered  as 
charitable  gifts.  Pease  v.  Pattiason 
(1886)  L.  R.  82  Gh.  Div.  (Eng.)  164, 
56  L.  J.  Ch.  N.  S.  617,  64  L.  T.  N.  S. 
209. 

See  also  Spiller  v.  Maude  (1864)  L. 
R.  32  Ch.  Div.  (Eng.)  158,  note,  where- 
in it  was  held  that  the  York  Theatrical 
Fund  Society  for  the  relief  of  tJie 
indigent  actors  and  their  families  was 
a  charitable  institution,  and  that  a 
fand  raised  by  subscription  and  gift 
was  valid  as  a  charitable  use. 

Compare  Re  Clark  (1876)  L.  R.  1 
Ch.  Div.  (Eng.)  497,  wherein  it  was 
held  that  a  fraternal  order  was  not  a 
charitable  institution  and  a  bequest 
to  it  was  invalid  as  creating  a  per- 
petuity. In  that  case  it  appeared  that 
the  testator  bequeathed  a  sum  of 
money  to  the  Bingwood  Friendly  So- 
ciety, whose  members  by  subscription 
and  fines  provided  a  ftind  to  be  dis- 
tributed for  their  mutual  benefit  in 
case  of  sickness  or  old  age.  The  pov- 
erty of  the  member  at  the  time  of  his 
sickness  or  old  age  was  not  required 
to  entitle  him  to  an  allowance,  and  it 
was  held  that  the  gift  was  not  a  chari- 
table one,  the  court  Bayingi  "It  ap- 
pears to  me  that  the  society  was  not  a 
charitable  institution.  The  legacy, 
when  paid,  augmented  the  society's 
funds;  but  such  funds  not  being,  as 
I  consider,  funds  clothed  with  a  char- 
itable trust,  their  character  was  not 
wholly,  nor,  I  think,  to  the  extent  of 
the  addition,  varied  by  such  addition.^ 
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KIDDER  EQUITY  EXCHANGE.  Beaptr 

V. 

6US  N.  NOBMAN,  Appt 

AouCh  Dahota  Supreme  Court  ^Auguet  IS,  1910» 
(—     D.  — .  173  N.  W.  728.) 

Partnership  —  sale  of  good  win  —  authority  of  partner. 

1.  An  attempt  by  one  member  of  a  partnership  engaged  in  buying  grain 
at  a  particular  place  to  sell  the  good  will  of  the  business,  with  the  elevator 

which  he  owns  individually,  without  authority  of  his  copartner,  is  without 
effect  where,  by  statute,  one  partner  has  no  authority  to  dispose  of  the 
good  will  of  a  partnership  business  unless  his  copartoer  has  abandoned 
the  business  to  him,  or  is  incapable  of  acting. 

[See  note  on  thia  queeUon  beginning  on  page  1182.] 

Contract — restraint  of  trade  —  agree-  with  the  sale  of  the  good  will  of  a  bosi- 

ment  not  to  engage  in  business.  ness. 

2.  A  contact  not  to  engage  in  a       r_       x  .  «  *  t  »        «  t»  t 
particular  business  in  a  particular       [See  note  in  S  A.L.E.  260;  6  R.  G.  L. 
place  is  invalid  when  not  connected  7930 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Marshall 
County  (Bouck,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  in  an  action  brought  to  enjoin  defendant  from  engaging  in  the 
business  of  grain  dealer  in  a  certain  town.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  McNolty,  for  appellant:  speaking,  an  incident  of  the  locality  or 
While  defendant  sismed  the  name    place  of  business,  and  not  of  the  stock 


of  the  partnership  to  the  agreement  he 
had  no  authority  to  do  so,  and  the  sig- 
nature was  not  the  signature  of  the 
copartnership  and  not  binding  on  the 
copartnership. 

North  Star  Boot  &  Shoe  Co.  v.  Steb- 
bins,  2  S.  D.  74,  48  N.  W.  833;  Frescott 
V.  Bidwell,  IS  S.  D.  64,  99  N.  W.  98; 
Jensen  v.  Wiersma,  —  Iowa,  — >  4 
A.L.R.  298,  170  N.  W.  780. 

Messrs.  Campbell  &  Walton,  for  re- 
spondent : 

The  contract  prepared  by  defendant 
and  signed  by  him  in  the  name  of  "Nor- 
man &  Johnson  Grain  Company/'  con- 
taining a  stipulation  to  the  effect  that 
the  company  agrees  not  to  enter  into 
the  business  of  buying  or  selling  grain 
at  Kidder,  was  not  admissible  in  evi- 
dence. 

McQueen  v.  Bank  of  Edgemont,  20 
S.  D.  378.  107  N.  W.  208;  Rhomberg  y. 
Bender,  28  S.  D.  609.  134  N.  W.  805. 

The  contract  was  limited  as  to  place. 

Gregory  v.  Spieker,  110  Cal.  150,  52 
Am.  St.  Rep.  70.  42  Pac.  576. 

Good  will  is  intangible,  and  can  only 
pass  when  accompanied  by  a  sale  of 
tangible  property.    It  is,  generally 


of  merchandise. 

Rawson  v.  Pratt,  91  Ind.  9;  M'Far- 
land  v.  Stewart,  2  Watts,  111,  26  Am. 
Dec.  109. 

Where  a  partner  has  sold  his  inteiv 
eat  in  a  partnership  business,  includ- 
ing his  interest  in  the  good  will,  the 
law  will  not  permit  him  to  violate  the 
conditions  of  his  contract. 

30  Cyc.  605;  12  R.  C.  L.  993;  Caswell 
V.  Hazard.  121  N.  Y.  484.  18  Am.  St. 
Rep.  833,  24  N.  E.  707:  Jensen  v. 
Wiersma.  —  Iowa,  — ,  4  A.t.R.  298,  170 
N.  W.  780;  ke  Lentz,  97  Fed.  486. 

Whiting,  J.,  delivered  the  opinion 

of  the  court: 

This  action  was  brought  to  en- 
join defendant  from  engagini;  in 
the  business  of  grain  dealer  at  Kid- 
der, South  Dakota.  Judgment  was 
for  plaintiff,  and  defendant  appeals 
from  the  judgment  and  from  an 
order  denying  a  new  trial. 

The  facts  are  undisputed.  De- 
fendant, together  with  one  John- 
son, under  the  firm  name  and  style 
of  Norman  &  Johnson  Grain  Com* 
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paD7»  was  engaged  in  the  businesB 
of  baying  grain  at  Kidder.  Plain- 
tiff, desiring  to  purchase  an  eleva- 
tor at  the  said  town,  entered  into 
negotiations  with  defendant  for  the 
purchase  of  the  elevator  wherein 
the  above  partnership  was  doing 
business,  supposing  the  said  eleva- 
tor to  be  the  property  of  such  co- 
partnership. Norman  had  charge 
of  the  business  at  Kidder.  Johnson 
resided  at  and  had  charge  of  a  sim- 
aar  business  for  said  firm  at  an- 
other town.  The  firm  had  in  all 
some  four  places  of  business  at  as 
many  different  towns.  Plaintiff 
and  defendant  entered  into  an 
agreement,  of  which  a  memoran- 
dum was  made,  which  memorandum 
was  dated  July  SI,  1917.  The 
substance  of  such  memorandum 
was  that  the  party  of  the  first  part, 
the  Norman  &  Johnson  Grain  Com- 
pany, agreed  to  sell  their  elevator 
at  Kidder,  South  Dakota,  for  $6,600, 
aod  agreed  not  to  enter  into  the 
buying  or  selling  of  grain  in  Kidder, 
and  plaintiff  agreed  to  pay  the 
above  amount  for  the  elevator  on 
or  before  August  4,  1917.  This 
memorandum  was  signed  on  the 
part  of  the  first  party  as  follows: 
'Gorman  &  Johnson  Grain  Com- 
pany, by  G.  N.  Norman,  Mgr." 
Plamtiff  had  prepared  a  bill  of  sale 
in  which  the  copartnership  was 
named  as  grantor,  which  bill  of  sale 
described  the  said  elevator  and  con- 
tained a  clause  to  the  effect  that 
the  grantors  conveyed  the  good 
wfll  of  their  business  and  agreed  not 
to  engage  in  the  buying  and  selling 
of  grain  in  and  around  Kidder, 
Sooth  Dakota.  When  this  bill  of 
sale  was  presented  to  Norman  for 
signature,  he  advised  plaintiff  that 
the  levator  was  not  the  property  of 
the  partnership,  but  was  his  sole 
and  separate  property,  -  and  that 
therefore  he  could  not  sign  the  bill 
of  sale  as  prepared.  A  new  bill  of 
sale  was  then  prepared  by  Norman, 
which  in  no  manner  referred  to  the 
copartnership,  except  that  in  desig- 
nating said  elevator  it  was  referred 


to  as  the  "Norman  &  Johnson  Grain 

Company."  In  this  bill  of  sale  there 
was  included  the  following:  "As  a 
further  consideration  for  the  sale 
and  purchase  of  the  above^escribed 
property,  the  parties  of  the  first 
part  individually  hereby  agree  not 
to  engage  in  the  buying  and  selling 
of  grain  in  and  around  Kidder, 
South  Dakota.  It  being  agreed  that 
all  the  parties  of  the  first  part  here- 
by sell  the  good  will  of  the  business 
as  well  as  the  described  property." 

The  above-quoted  words  were  in 
substance  identical  with  the  corres- 
ponding part  of  the  unexecuted  bill 
of  sale.  While  Johnson  was  advised 
by  Norman  that  he  had  contracted 
to  sell  the  elevator,  he  never  was 
advised  of,  and  he  never  knew  of  or 
gave  any  authority  for,  the  sale  of 
the  business  or  its  good  will,  and  he 
never  authorized  an  agreement  not 
to  .engage  in  the  business  of  buying 
grain  at  Kidder.  The  partnership, 
by  Norman,  afterwards  entered  up- 
on the  business  of  buying  and  sell- 
ing grain  at  Kidder. 

We  think  it  perfectly  dear  that 
the  trial  court  was  in  error.  The 
memorandum  and  the  unexecuted 
bill  of  sale  were  absolutely  imma- 
terial. Plaintiff  knew  what  the 
true  situation  was  before  it  closed 
the  deal  and  took  the  bill  of  sale. 
The  rule  is  that  contracts  in  re- 
straint of  business  are  void  as 
against  public  pdicy.  Rev.  Code 
1919,  §  898.  An  exception  is  made 
in  the  case  of  a  sale  of  the  good 
will  of  a  business.  In  such  case 
there  can  be  a  valid  agreement  not 
to  engage  in  the  same  business; 
such  agreement  limited  as  to  time 
and  place.  Rev.  Code  1919,  §  899. 
One  partner,  as  such,  has  no  au- 
thority to  dispose  of  the  good  will 
of  a  partnership  business  unless 
his  copartners  have  abandoned  the 
business  to  him,  or  are  incapable  of 
acting.  Rev.  Code  1919,  §  1313. 
Johnson  had  not  abandoned  the 
business;  neither  was  he  incapable 
of  acting.  Therefore,  if  the  bill  of 
sale  was  subject  to  a  construction 
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holding  it  to  attempt  to  transfer 

PMtawsiti  ^ 
Mile oxso^TViu  partnershq)  bosi- 

pwSbSS!**'  *'  neaSf  it  was  in 
that  -respect  void. 
There  can  be  no  good  will  in  a 
building;  hence  Norman  had  no 
good  will  which  he,  as  an  individual, 
could  sell.  The  good  will  which  is 
property,  and  therefore  subject  to 
sale,  is  the  "good  will  of  a  busi- 
ness." Rev.  Code  1919,  §  253.  No 
"good  will  of  a  business"  living 


been  sold,  the  attempted  agreement 
not  to  engage  in  , 
business  was  inval-  reatralvt  of 
id.  just  as  much  as  iiJSf^VtT 
it  would  have  been  m 
invalid  if  some  per- 
son  other  than  Norman,  or  some 
firm  or  corporation  in  which  Nor- 
man had  no  interest,  had  been  occu- 
pying this  elevator  at  the  time  Nor- 
man gave  the  bill  of  sale. 

The  judgment  and  order  appealed 
from  are  reversed. 


ANNOTATION. 
Power  of  partner  to  dbpoM  ol  good  w31  of  bmineM. 


L  Hajori^  role; 

a.  In  absence  of  statute: 

1.  In  general,  1182. 

2.  Sale  hs  snrviTor,  1188. 

b.  Under  atatnte,  1188. 
IL  MiBoritar  mle,  1184. 

/.  Ma)ort$v  rule, 

a.  In  aJtaenee  of  atatuCA 

1.  In  genena* 

By  the  weight  of  authority,  a  single 
member  of  a  partnership  haa  no  power 
to  transfer  the  good  will  of  the  firm 
without  the  consent  of  the  other  mem- 
bers, where  the  others  are  capable  of 
acting  and  have  not  abandoned  their 
partnership  rights.  Uoore  v.  Rawson 
(1904)  185  Mass.  264,  70  N.  E.  64; 
Griffith  v.  Kiriey  (1905)  189  Mass.  522, 
76  N.  E.  201;  Casaidy  v.  Metcalf 
(1876)  1  Mo.  App.  593  (reversed  on 
other  grounds  (1877)  66  Mo.  519) ; 
Caswell  V.  Hazard  (1890)  121  N.  Y. 
484,  18  Am.  St  Rep.  833,  24  N.  E.  707; 
Robertson  v.  Quiddington  (1860)  28 
Beav.  529;  64  Eng.  Reprint,  469. 

In  Griffith  v.  Kiriey  (1905)  189  Mass. 
522,  76  N.  E.  201,  it  appeared  that  a 
partnership  was  formed  by  three  per- 
sons, one  of  whom  owned  the  building 
and  land  where  the  business  was  con- 
ducted. The  others  gave  their  notes  to 
pay  for  their  share  in  the  business. 
B^ore  the  last  payment  was  made  by 
the  other  partners,  the  one  owning 
the  land  and  buildings  conveyed  them 
to  another,  who  was  secretly  his  agent, 
together  with  the  good  will  which  was 
attached  to  the  business  in  that  place. 


It  was  held  that  a  court  of  equity 

would  treat  the  title  of  the  property 
as  in  the  partnership,  and  the  con- 
veying partner  was  required  to  ac- 
count to  the  members  of  the  partner- 
ship for  the  value  of  the  good  will. 

In  Moore  v.  Rawson  (1904)  185 
Blaas.  264,  70  N.  E.  64,  the  case  waa 
decided  on  other  grounds,  but  the  prin- 
ciple was  stated  that  in  a  suit  by  re- 
tiring partners  against  the  remaining 
partners  for  an  accounting,  the  re- 
maining partners  must  account  for  the 
good  will  if  they  had  transferred  the 
firm  property  and  name  to  another. 

In  Cassidy  v.  Hetcalf  (1876)  1  Mo. 
App.  693,  reversed  on  ottier  grounda 
in  (1877)  66  Mo.  519,  wherein  suit  waa- 
brought  to  reform  a  contract  of  one 
member  of  a  partnership,  so  as  to 
show  that,  instead  of  a  one-fourth  in- 
terest, one  fourth  of  the  good  will 
was  sold,  the  court,  in  denying  relief 
on  the  facts,  said  that  a  one-fourth  in- 
terest in  the  good  will  of  a  firm  "prob- 
ably" cannot  be  sold. 

In  Caswell  v.  Hazard  (1890)  121 
N.  Y.  484,  18  Am.  St.  Rep.  833,  24  N. 
E.  707,  the  plaintiffs  brought  an  ac- 
tion to  stop  the  use  of  a  firm  name  by 
the  defendants.  The  court  stated  that 
the  plaintiffs  acquired  no  individual 
right  to  the  firm  good  will,  through 
a  purchase  by  one  of  them  of  the  good 
will  from  one  of  the  former  partners 
at  the  time  he  retired,  and  that  no  ex- 
clusive right  to  the  good  will  could  be 
acquired  by  anj^hing  short  of  a  con- 
veyance by  all  of  the  other  partners. 
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In  Robertson  t.  Quiddmgton  (1860) 
28  Beav.  529,  54  Eng.  Reprint,  469,  it 
sppeared  that  s  member  of  a  partner- 
ship willed  his  interest  in  the  good 
will  in  ttie  partnership  to  a  third  per- 
son. On  the  death  of  the  testator  his 
interest  was  assigned  to  the  remaining 
partner.  In  an  action  by  the  legatee 
to  recover  for  the  interest  in  the  good 
will  given  to  him  by  testator,  it  was 
held  that  he  could  not  recover. 

2t  Sate  by  MrtHvM*. 

On  the  dissolution  of  a  firm  by 
death,  the  good  will  of  the  firm  is  a 
part  of  the  firm  assets,  and  it  has  been 
held  that,  in  the  absence  of  an  agree- 
ment to  the  contrary  between  the  part- 
ners, the  survivor  has  the  right  to  sell 
the  good  will  as  part  of  the  firm  as- 
sets. Hutchinson  v.  Nay  (1905)  187 
Mass.  262,  68  L.RJ\..  186,  106  Am.  St. 
Rep.  390^  72  N.  E.  974.  In  Smith  v. 
Everett  (1859)  27  Beav.  446,  54  Eng. 
Reprint,  175,  29  L.  J.  Ch.  N.  S.  236,  5 
Jur.  N.  S.  1882,  7  Week.  Rep.  605, 
19  Eng.  Rul.  Gas.  649,  wherein  it  ap- 
peared that  the  surviving  partner  in 
a  banking  business  sold  the  business 
to  other  parties,  he  was  required  to 
account  to  the  executor  of  the  de- 
ceased partner. 

Where  it  appeared  that  the  surw 
vivors,  with  the  consent  of  the  admin- 
istratrix of  the  deceased  partner,  con- 
veyed the  property  of  the  partnership, 
it  was  held  that  the  good  will  of  the 
firm  was  conveyed  also,  nothing  to  the 
contrary  being  said,  and  that  the  sur- 
vivor would  not  have  to  account  for 
the  value  of  the  good  will.  Didlake  v. 
fioden  Grocery  Co.  (1909)  160  Ala. 
484,  22  L.RJV.(N.S.)  907,  49  So.  384, 
18  Ann.  Gas.  430. 

In  Tennant  v.  Dunlop  (1899)  97  Va. 
284.  83  S.  E.  620,  wherein  it  appeared 
that  the  surviving  partner  bought  the 
good  will  of  the  firm,  the  court  said, 
in  reference  to  the  right  of  the  partner 
to  dispose  of  the  good  will  of  the  part- 
nership, that  such  good  will  could  be 
sold,  but  should  be  accounted  for  as 
in  the  case  of  other  partnership  prop- 
erty. 

In  Dyer  v.  Shove  (1897)  20  R.  I.  259, 
38  Atl.  498,  it  was  held  that  the  good 
will  was  not  sold,  but  it  was  impliedly 


held  that  it  might  have  been  sold  for 
the  benefit  of  all  the  partners. 

In  Husselman's  Appeal  (1869)  62 
Pa.  81, 1  Am.  Rep.  882,  the  right  of  a 
partner,  after  winding  up  the  affairs 
of  a  partnership,  to  sell  the  good  will 
of  a  partnership,  was  not  directly 
raised,  but  the  court  said  that  if  he 
did  sell  it  he  must  account  to  the  other 
partners  for  their  share. 

The  fact  that  the  survivor  has  con- 
ducted the  business  and  used  the  good 
will  for  a  long  time  seems,  in  England, 
to  have  no  effect  on  the:  right  of  the 
deceased  partner's  estate  to  recover. 
In  Broughton  v.  Broughton  (1875)  44 
L.  J.  Ch.  N.  S.  (Eng.)  526,  23  Week. 
Rep.  970,  an  action  by  the  administra- 
tor of  the  estate  of  a  deceased  partner 
to  recover  the  value  of  the  good  will 
of  the  firm,  it  appeared  that  the  sur- 
vivor of  the  firm  had  conducted  the 
business  for  eight  years.  It  was  held 
that  the  administrator  might  recover. 

But  in  Hutchinson  v.  Nay  (1905) 
187  Mass.  262,  68  L.R.A.  186,  105  Am. 
St.  Rep,  390,  72  N.  E.  974,  it  appeared 
that  a  surviving  partner  continued  in 
the  business  of  the  old  firm,  at  the 
same  place,  dealing  with  the  same  cus- 
tomer, for  a  period  of  two  years,  and 
then  sold  the  good  will  of  the  business. 
It  was  held  that  the  good  will  disposed 
of  was  his  good  will,  and  not  that  of 
the  old  firm,  and  he  was  under  no  duty 
to  account  for  the  proceeds  to  the 
executor  or  administrator  of  the  de- 
ceased partner's  estate. 

h.  Under  statute* 

la  at  least  two  jurisdictions  it  is 
expressly  provided  by  statute  that  an 
individual  party  cannot  sell  the  firm 
good  will  in  the  absence  of  the  con^ 
sent  of  the  other  partner.  Kelly  v. 
Pierce  (1907)  16  N.  D.  234,  12  L.R.A. 
(N.S.)  180,  112  N.  W.  995;  Griffing  v. 
Dunn  (1909)  28  S.  D.  141,  120  N.  W. 
890,  20  Ann.  Gas.  579.  And  see  the  re- 
ported ca'Be  (EiDDEB  EQurry  Exch.  v. 
NORHAN,  ante,  1180). 

In  Gr^Sng  v.  Dunn  (Sw  D.)  supra, 
it  appeared  that  a  partnership  sold  its 
stock  in  trade  to  the  plaintiff  and  aft- 
erwards re-engaged  in  the  same  busi- 
ness. The  plaintiff  brought  an  action 
for  damages  on  the  ground  that  the 
def^dante  had  agreed  not  to  enter 
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the  same  business  again,  and  had  sold 
their  good  will.  The  defendants  in 
their  answer  stated  that  if  there  was 
such  an  agreement  entered  into  it  was 
not  done  by  all  the  partners,  and 
therefore  was  not  binding  on  the  firm. 
The  following  sections  of  the  Revised 
Civil  Code  were  applied:  Sec.  1277, 
providing  that  every  contract  by  which 
one  is  restrained  from  exercising  a 
lawful  profession,  trade,  or  business 
of  any  kind,  otherwise  than  as  pro- 
vided by  the  next  two  sections,  is  to 
that  extent  void;  §  1278,  providing 
that  "one  who  sells  the  good  will  of  a 
business  may  agree  with  the  buyer  to 
refrain  from  carrying  on  a  similar 
business  within  a  specified  county, 
city,  or  part  thereof,  so  long  as  the 
buyer,  or  any  person  deriving  title  to 
the  good  will  from  him,  carries  on  a 
lilce  business  therein and  §  1741,  pro- 
viding as  follows:  "A  partner,  as 
such,  has  not  authority  to  do  any  of 
the  following  acts,  unless  his  copart- 
ners have  wholly  abandoned  the  busi- 
ness to  him,  or  are  incapable  of  act- 
ing: .  .  .  (2)  To  dispose  of  the 
good  will  of  the  business."  The  court 
held  that,  in  the  absence  of  any  claim 
that  the  other  partners  were  incapa- 
ble of  acting  or  had  abandoned  the 
business  to  the  partner  making  the 
conveyance,  tiie  claim  would  not  be  al- 
lowed. 

In  £elly  v.  Pierce  (N.  D.)  supra,  it 
appeared  tiiat  a  livery  stable  business 
was  sold  by  the  plaintiffs,  who  were 
partners,  to  the  defendants.  The 
plaintiffs  sued  on  notes  given  in  pay- 
ment for  the  business  and  for  dam- 
ages. The  defendants  contended  that 
the  plaintiffs  had  failed  to  execute  to 
them  a  bond  not  to  engage  in  the  sune 
business.  There  had  been  some  talk 
of  the  execution  of  such  a  bond  before 
the  sale,  by  one  of  the  plaintiffs  and 
the  defendants,  but  the  sale  was  con- 
summated by  the  other  partner.  The 
court  found  that  the  existence  of  such 
an  agreement  was  not  proven,  and  held 
that  even  If  the  partner  actually  mak- 
ing the  sale  had  made  the  agreement 
it  would  not  be  binding  on  the  part- 
nership, since  it  is  prohibited  by  the 
express  provision  of  a  statute  (Rev. 
Code  1905,  §  5836)  providing  that  one 


partner  has  no  power  to  convey  the 
good  will  of  a  firm. 

In  the  reported  case  (Kidder  Equity 
ExcH.  v.  Norman,  ante,  1180),  it  ap- 
peared that  one  of  the  partners,  who 
carried  on  part  of  the  business  of  the 
partnership  in  an  elevator  which  he 
owned  individually,  conveyed  the  ele- 
vator together  with  the  good  will  of 
the  partnership  to  a  third  person,  and 
also  agreed  on  the  part  of  the  part- 
nership that  they  would  not  engage 
again  in  the  business  in  the  neighbor- 
hood of  the  elevator  sold.  In  an  ac- 
tion to  enjoin  the  operating  of  the  ele- 
vator by  the  third  person  it  was  held 
that,  under  the  express  provision  of 
the  statute  (Rev.  Code  1919,  S  1313) 
that  there  can  be  no  sale  of  partner- 
ship good  will  by  one  partner  unless 
the  other  is  incapable  of  acting,  or 
has  abandoned  the  business  to  him, 
the  Individual  partner  had  no  power 
to  convey  the  partnership  good  will  in 
the  elevator  business. 

ii.  Minoritv  rule. 
It  has  been  held  in  two  eases  that 
an  individual  partner  may  convey  for 
the  benefit  of  the  partnership,  the  good 
will  of  the  firm.  However  neither  of 
the  cases  is  from  a  court  of  last  re- 
sort, and  can  scarcely  be  said  to  estab- 
lish the  rule,  even  in  the  jurisdictions 
wherein  it  was  rendered.  Gewirta 
Abiaham  (1912)  171  111.  App.  438; 
Moreau  v.  Edwards  (1876)  2  Tenii. 
Ch.  347. 

In  Gewirtz  v.  Abraham  (111.)  supra, 
it  appeared  that  a  partner  made  an 
agreement  with  the  defendant  not  to 
sell  the  firm  product  in  a  certain  sec- 
tion of  the  ci^,  and  also  to  convey  the 
partnership  good  will  in  that  section. 
The  partnership  did  re^gage  in  basi- 
ness  in  the  section  mentioned  in  the 
contract,  and  the  plaintiff  sued  to  re- 
cover the  consideration  paid.  The  de- 
fendants claimed  that  the  contract  was 
not  made  with  the  consent  and  knowl- 
edge of  both  parties,  and  was  there- 
fore invalid.  The  court  held  that  the 
defense  was  without  merit,  and  that 
for  the  purpose  of  the  transaction  in 
question  the  partner  had  full  powwr 
to  bind  the  firm. 

In  Moreau  v.  Edwards .  (T«u.)  su- 
pra, the  plaintiff  brought  a  bill  in 
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equity  to  enjoin  the  defendant  from 
conducting  business  in  the  same  neigh- 
borhood with  a  partnership  establish- 
ment which  had  been  previously  sold 
to  the  plaintiff,  together  with  the  good 
will,  $y  one  of  the  partners.  The 
plaintiff  sought  to  have  added  to  the 
contract^  on  the  grounds  of  mistake. 


the  agre^ent  not  to  enter  into  the 
same  business.  The  court  held  that 
the  addition  could  not  be  made,  and 
stated  further  that  a  partner  had  the 
power  to  convey  the  good  will  of  a 
firm,  but  no  power  to  bind  the  other 
partner  not  to  continue  in  the  same 
business.  B.  R.  Bt 


COUNTRY  CLUB.  PW.  in  Err., 

V. 

STATE  OF  TEXAS. 

SPmmm  Sufreme  Court— June  25$  1910, 
(_  Tex.  — ,  214  S.  W.  296.) 

Injanction  —  against  dispensing  of  liqaor  by  datk 

1.  The  dispensing  of  liquor  by  a  golf  dub  to  Its  members  and  guests  for 
their  enjoyment  abd  convenience  is  not  so  far  ultra  vires  that  injunction 
will  lie  against  it. 

[See  note  on  this  qtiestion  beginmng  on  page  1192.] 

Intoxicating  liquors  —  dispensing  by    hers  and  guests,  is  not  within  a  statute 

...  ^    forbidding  the  sale  of  Uquor  without 

2.  The  dispensing  of  liquors  without 

profit  by  a  club  organized  in  good  faith  'wense. 

to  maintain  a  golf  course,  to  Its  mem-       [See  16  R.  C.  L.  854.] 

(Hawkins,  J.,  dissoits.) 


Eksob  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial 
District  to  review  a  judgment  aflfirming  in  part  a  judgment  of  the  District 
Court  for  Travis  County  (Wilcox,  J.)  in  favor  of  the  state  in  a  suit  to 
enjoin  defendant  from  dispensing  intoxicating  liquors  to  its  members  and 
others,  and  from  using  its  assets  for  other  purposes  than  maintaining  a 
golf  dub.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Thelbert  Martin  and  Light-  State  v.  Austin  Club,  89  Tex.  20,  80 
foot,  Brady,  &  Robertson,  for  plaintiff    L.R.A.  600,  S3  S.  W.  113 ;  State  v.  Duke, 


m  error: 

Defendant  being  a  bona  fide  social 
club,  situated  in  a  city  where  liquor 
may  be  lawfully  sold,  organized  for 
purposes  permitted  and  sanctioned  by 
law,  and  selling  liquors  to  its  members 
and  not  to  the  general  public,  as  a 
mere  incident  to  its  organization  and 
without  profit,  is  not  a  person,  under 
the  laws  of  this  state,  engaged  in  the 
occupation  or  business  of  selling  intox- 
icating liquors,  and  is  not  embraced  in 
the  general  language  of  selling,  or  en- 
^ged  in  the  business  of  selling, 
intoxicating  liquors,  contained  in  the 
License  Liquor  Act. 
6  A.L.R.— 75. 


104  Tex.  356,  137  S.  W.  654,  138  S.  W. 
385;  Adams  V.  State,  66  Tex.  Crim. 
Rep.  220,  145  S.  W.  940;  Koenig  v. 
State,  33  Tex.  Crim.  Rep.  367,  47  Am. 
St  Rep.  36,  26  S.  W.  836;  Cassidy  v. 
State,  68  Tex.  Crim.  Rep.  464,  126  S. 
W.  600;  10  Cyc.  1097;  Northside  R.  Co. 
V.  Worthington,  88  Tex.  562,  53  Am.  St. 
Rep.  778.  30  S.  W.  1055;  Moriarty  v. 
State,  122  Tenn.  440,  25  L.RA.(N.S.) 
1262,  124  S.  W.  1016;  11  Am.  &  Eng. 
Enc.  Law,  727;  Black,  Intoxicating  Liq- 
uors, §  142,  p.  185;  1  Cook,  Corp.  §  8, 
p.  11;  People  v.  Adelphi  Club,  149  N. 
Y.  5,  31  L.R.A.  510,  52  Am.  St.  Rep. 
700,  43  N.  E.  410;  Hermitage  Club  v. 
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Shelton,  104  Tenn.  101,  56  S.  W.  838; 
Tennessee  Club  v.  Dwyer,  11  Lea,  452, 
47  Am.  Rep.  298. 

Defendant  has  not  violated  the  Pe- 
nal Code,  in  laborins:)  and  obliging  its 
employees  to  labor,  on  Sundays. 

Benson  v.  State,  47  Tex.  Crim.  Rep. 
609,  85  S.  W.  800;  Moss  v.  State,  — 
Tex.  Crim.  Rep.  — ,  84  S.  W.  1065. 

Defendant  should  not  be  enjoined 
from  selling  liquors  to  its  members, 
upon  the  ground  that  such  sale  is  a 
franchise  to  be  enjoyed  only  by  those 
to  whom  such  privilege  is  granted  by 
the  laws  of  this  state. 

10  Cyc.  1907;  1  Woollen  &  T.  Intox- 
icating Liquors,  §  323;  State  v.  Duke» 
104  Tex.  355,  137  S.  W.  654,  138  S.  W. 
385;  SUte  v.  Austin  Club,  89  Tex.  20, 
30  L.R.A.  500,  33  S.  W.  113;  Adams  v. 
State,  66  Tex.  Crim.  Rep.  220,  145  S. 
W.  940;  Koenig  v.  State,  33  Tex.  Crim. 
Rep.  367,  47  Am.  St.  Rep.  35,  26  S.  W. 
835;  Moriarty  v.  State,  122  Tenn.  440, 
25  L.R.A.(N.S,)  1252,  124  S.  W.  1016; 
11  Am.  &  Eng.  Enc.  Law,  727 ;  Black, 
Intoxicating  Liquors,  §  142,  p.  185; 
People  V.  Adelphi  Club,  149  N.  Y.  5,  31 
L.R.A  510,  52  Am.  St.  Rep.  700,  43 
N.  E.  410;  Hermitage  Club  v.  Shelton, 
504  Tenn.  101,  56  S.  W.  838;  Tennessee 
Club  V.  Dwyer,  11  Lea,  452,  47  Am. 
Rep.  298. 

Messrs.  B.  F.  Looney,  Attorney  Gen- 
eral, and  W.  A.  Keeling  and  C.  M. 
Cureton,  Assistant  Attorneys  General, 
for  the  State: 

The  dispensing  of  Intoxicating  liq- 
uors by  defendant  constituted  a  diver- 
sion or  misuse  of  the  funds  of  the  cor- 
poration, and  an  abuse  of  its  corporate 
franchise. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Morris,  67 
Tex.  699, 4  S.  W.  156;  Ft.  Worth  Street 
B.  Co.  Bosedale  Street  B.  Co.  68  Tex. 
176,  4  S.  W.  534;  Mud  Creek  Irrig. 
Agri.  &  Mfg.  Co.  V.  Vivian,  74  Tex.  173, 
11  S.  W.  1078;  Sabine  Tram  Co.  v. 
Bancroft,  16  Tex.  Civ.  App.  170,  40  S. 
W.  839;  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Mfg.  Co.  86  Tex.  148, 
22  L.B.A.  802,  24  S.  W.  16;  Rue  v.  Mis- 
souri P.  B,  Co.  74  Tex.  479,  15  Am.  St. 
Bep.  862,  8  S.  W.  533 ;  Thomas  v.  West 
Jersey  B.  Co.  101  U.  S.  81,  25  L.  ed. 
961. 

A  corporation  has  the  implied  power 
to  do  whatever  is  necessary  or  reason- 
ably appropriate  to  the  exercise  of  the 
authority  expressly  conferred,  which 
powers  are  such  as  are  usually  inci- 
dental in  practice  to  the  prosecution 
of  its  business,  but  no  more. 

Northside  B.  Co.  v.  Worthington,  88 


Tex.  562,  53  Am.  St  Bep.  778,  80  S.  W. 
1055;  Indianola  v.  Gulf,  W.  T.  &  P. 
B.  Co.  66  Tex,  594;  7  Am.  &  Eng.  Enc. 
Law,  700;  People  ex  rel.  Peabody  v. 
Chicago  Gas  Trust  Co.  130  111.  268,  S 
L.R.A.  497,  17  Am.  St.  Rep.  819,  22  N. 
E.  798;  Franklin  Co.  v.  Lewiston  Inst, 
for  Savings,  68  Me.  48,  28  Am.  Rep.  9; 
Buffett  V.  Troy  &  B.  R.  Co.  40  N.  Y.  176. 

The  right  to  sell  intoxicating  liquors 
is  a  franchise  and  special  privilege,  to 
be  exercised  only  in  compliance  with 
the  laws  of  the  state  governing  retail 
liquor  dealers,  and  the  action  of  de- 
fendant in  establishing  a  buffet  and 
selling  intoxicating  liquors  to  its  mem- 
bers is  the  usurpation  of  a  franchise 
not  granted  to  or  permitted  to  be  exer- 
cised by  a  corporation. 

Joyce,  Franchises,  §§  2^  21  pp.  5,  64 ; 
Bank  of  Augusta  v.  Earle,  13  Pet.  619, 
10  L.  ed.  274;  State  ex  rel.  Atty.  Gen. 
V.  Topeka,  30  Kan.  653,  2  Pac.  587; 
Crown  Point  v.  Warner,  3  Hill,  157; 
New  York  v.  Mason;  4  E.  D.  Smith,  147 ; 
Miller  v.  Cora.  112  Ky.  404,  65  S.  W. 
829;  Uniontown  v.  State,  145  Ala.  471, 
39  So.  814,  8  Ann.  Cas.  320;  State  v. 
Wilbum,  —  Ala.  — ,  39  So.  816;  Black, 
Intoxicating  Liquors,  §  115,  p.  153; 
Fleming  v.  Texas  Loan  Agency,  87 
Tex.  238,  26  L.R.A.  250,  27  S.  W.  126; 
Society  for  Propagation  of  the  Gospel 
v.  New  Haven,  8  Wheat.  464,  5  L.  ed. 
662;  People  ex  rel.  Beltner  v.  River- 
side, 66  Cal.  288,  5  Pac.  350;  South- 
western B.  Co.  V.  Paulk,  24  Ga.  356. 

Defendant  was  a  merchant,  grocer, 
or  dealer  in  goods,  wares,  and  mer- 
chandise within  the  meaning  of  the 
Penal  Code,  and  was  therefore  pro- 
hibited from  keeping  open  its  place  of 
business  on  Sundays. 

Egan  V.  State,  —  Tex.  Crim.  Rep. 
— ,  68  S.  W.  273;  Hofheintz  v.  State, 
45  Tex.  Crim.  Bep.  117,  74  S.  W.  810; 
United  States  v.  Giller,  54  Fed.  656; 
New  Orleans  v.  Le  Blanc,  34  La.  Ann. 
596;  Overall  v.  Bezeau,  37  Mich.  506; 
United  States  v.  Allen,  38  Fed.  736; 
Krnavek  v.  State.  38  Tex.  Crim.  Bep. 
44,  41  S.  W.  612;  Adams  v.  State,  66 
Tex.  Crim.  Bep.  220,  145  S.  W.  940; 
Feige  v.  State,  49  Tex.  Crim.  Bep.  518, 
95  S.  W.  506;  Finn  v.  State,  38  Tex. 
Crim,  Bep.  76,  41  S,  W.  1102;  Beauvoir 
Club  V.  State,  148  Ala.  643,  121  Am. 
St.  Bep.  84,  42  So.  1040;  State  v.  Lock- 
year,  95  N.  C.  633,  59  Am.  Rep.  287; 
State  V.  Mercer,  32  Iowa,  405;  Mar- 
mont  V.  State,  48  Ind.  24,  1  Am.  Crim. 
Bep.  447;  Martin  v.  State,  59  Ala.  34, 
3  Am.  Crim.  Kep.  287;  Kentucky  Club 
V.  Louisville,  92  Ky.  309,  17  S.  W.  743; 
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Hofannan  State,  106  6a.  709,  48 
LR.A.  398,  70  Am.  St  Rep.  74^  32  S.  E. 
143. 

Defendant,  in  obliging  its  employees 
and  worlnnra  to  sell  and  dispense  in- 
toxicating liquors  and  to  operate  its 
pool  and  billiard  tables,  is  obliging 
them  to  work  on  Sunday  in  violation  of 
the  law,  as  to  themselves  and  as  to  it. 

Benson  v.  State,  47  Tex.  Crim.  Rep. 
609,  86  S.  W.  800;  Ex  parte  Wright,  66 
Tex.  Crim.  Rep.  605,  120  S.  W.  868;  Ex 
parte  Axsom,  63  Tex.  Grim.  Rep.  627, 40 
L.R.A.(N.S.)  179,  141  S.  W.  793,  Ann. 
Cas.  19130,  794;  Ex  parte  Kennedy,  42 
Tex.  Crim.  Rep.  148,  61  L.R.A.  270,  58 
3.  W.  129;  McCain  v.  State,  2  Ga.  App. 
389,  68  S.  E.  550;  Cortesy  v.  Territory, 
6  N.  H.  682, 19  L.R.A.  352,  30  Fac.  947; 
37  Cyc.  540;  Ex  parte  Sundstrom,  25 
Tex.  App.  133,  8  S.  W.  207;  Bohl  v. 
State,  8  Tex.  App.  683. 

Defendant  had  no  right  to  own  and 
operate  its  pool  and  billiard  tables,  and 
should  be  enjoined  from  so  doing. 

State  ex  rel.  Wear  v.  Business  Men's 
Club,  178  Mo.  App.  548,  163  S.  W.  908; 
Smith  V.  Wortham,  106  Tex.  106, 167  S. 
W.  740;  Wirth  v.  Calhoun,  64  Neb.  316, 
89  N.  W.  786;  White  v.  Western  Assur. 
Co.  62  Minn.  362,  54  N.  W.  196;  Smith' 
V.  State,  17  Tex.  191 ;  Squier  v.  State, 
66  Ind.  317;  Sikes  v.  State,  67  Ala.  77; 
State  V.  Miller,  68  Conn.  373,  86  Atl. 
796;  Ramsey  v.  Todd,  96  Tex.  614,  93 
Am.  St.  Rep.  875,  69  S.  W.  133;  John- 
ston V.  Townsend,  103  Tex.  122,  124 
S.  W.  417. 

Greenwood,  J.,  delivered  the  opin- 
ion of  the  court: 

The  state  of  Texas,  defendant  in 
error,  brought  this  suit  to  enjoin 
the  Country  Club,  plaintiff  in  er- 
ror, from  dispensing  intoxicating 
liquors  to  its  members  and  others, 
and  from  using  its  assets  for  any 
other  purpose  than  maintaining  a 
golf  club. 

The  case  was  tried  on  an  agreed 
statement  of  facts,  showing  in  sub- 
stance that  the  club  was  incorpo- 
rated in  good  faith,  to  support  and 
maintain  a  golf  club  and  other  in- 
nocent sports  in  connection  there- 
with; that  the  club  owned  a  club- 
house and  golf  course,  worth  some 
$35,000,  all  of  which  were  used  ex- 
clusively by  the  members  of  the 
dub  and  their  guests ;  that  the  club 
zmdntained  a  buffet,  for  the  purpose 
of  selling  and  dispensing  intoxicat- 


ing liquors  to  its  members  and  their 
guests  only,  not  for  the  purpose  of 
profit  and  not  in  the  way  of  trade 
or  business;  that  the  club  was  not 
maintained  as  a  device  or  scheme  to 
evade  any  liquor  or  license  laws  of 
the  state  or  of  any  subdivision 
thereof;  that  the  dispensation  and 
sale  of  liquor  to  members  and  guests 
of  the  club  were  merely  incidental 
to  its  lawful  coiTwrate  purposes  and 
for  the  enjoyment  and  convenience 
of  the  club  members  and  guests; 
that  the  club  premises  were  not 
within  local  option  territory,  nor 
situated  where  the  sale  of  intoxi- 
cating liquors  was  forbidden  by  any 
state  or  municipal  law.  r 

The  Honorable  C.  A.  Wilcox,  be- 
fore whom  the  case  was  tried,  held 
that  all  the  issues  presented  by  the 
suit  had  already  been  settled  and 
adjudicated  in  Texas,  against  the 
state,  save  the  state's  right  to  en- 
join the  club  from  dispensing  liquor 
on  election  days,  and  judgment  was 
therefore  rendered  denying  the 
state  the  relief  it  sought,  save  that 
the  state  was  granted  an  injunction 
restraining  the  club  from  dispensing 
liquors  on  election  days. 

The  court  of  civil  appeals  con- 
cluded that  the  issues  involved  "have 
never  been  decided  in  this  state," 
that  sales  of  liquors  by  the  Country 
Club  to  its  members  and  guests  vio- 
lated article  611  of  the  Penal  Code, 
and  that  in  dispensing  liquors  to  its 
members  and  guests  the  club  usurp- 
ed a  franchise  not  granted  by  its 
charter.  Thereupon  judgment  was 
rendered  by  the  court  of  civil  ap- 
peals perpetually  enjoining  plaintiff 
in  error  from  dispensing  intoxicat- 
ing liquors  to  its  members  and  from 
investing  any  portion  of  its  funds  in 
such  liquors.  | 

We  think  it  is  plain,  as  held  by 
the  honorable  presiding  judge  in  the 
district  court,  that  the  law,  as  set- 
tled by  the  decisions  of  this  court 
and  of  the  court  of  criminal  appeals, 
on  the  agreed  facts,  denied  the 
award  to  the  state  of  any  further 
relief  than  was  granted  by  the 
judgment  entered  in  the  district 
court. 
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The  main  contention  of  the  state, 
which  was  sustained  by  the  court  of 
civil  appeals,  is  that  the  dispensing 
of  intoxicating  liquors  by  plaintiff 
in  error  to  its  members  and  guests 
constitutes  a  "sale,"  within  the 
meaning  of  §  4  of  the  act  approved 
April  17,  190&  (Acts  31st  Leg.  [1st 
Ex.  Sess.]  chap.  17)  regulating  the 
sale  of  intoxicating  liquors,  said 
section  now  being  article  611  of  the 
Penal  Code,  and  reading  as  follows : 
**No  person  shall,  directly  or  indi- 
rectly, sell  spirituous  or  vinous  liq- 
aors,  capable  of  producing  intoxica- 
tion, in  quantities  of  one  gallon  or 
less,  without  taking  out  a  license  as 
a  retail  liquor  dealer.  Any  person 
who  shall  violate  the  provisions  of 
this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  punished  by 
a  line  of  not  less  than  five  hundred 
dollars  nor  more  than  one  thousand 
dollars,  and  by  imprisonment  in  the 
county  jail  for  a  term  not  to  exceed 
six  months." 

More  than  twenty  years  ago  this 
court  determined  that  a  club  dis- 
pensing intoxicating  liquors  to  mem- 
bers and  guests,  in 
liV-^rt^'r*  good  faith,  was  not 
^SSmSr^  engaged  in  the  busi- 
ness of  selling  such 
liqaoTB.  The  following  excerpts 
from  the  carefully  considered  opin- 
ion of  Judge  Brown  leave  no  room 
fbr  dispute  here,  to  wit: 

'The  statute  under  which  the 
jstate  claims  that  the  Austin  Club 
is  subject  to  an  occupation  tax  reads 
as  follows: 

"'Hereafter  there  shall  be  levied 
upon  and  collected  from  any  person, 
firm  or  association  of  persons  en- 
gaged in  the  business  of  selling 
spirituous,  vinous,  or  malt  liquors, 
or  medicated  bitters,  an  annual  tax 
upon  every  such  occupation  or  sepa- 
rate establishment,  as  follows:  For 
selling  spirituous,  vinous  or  malt 
liquors  or  medicated  bitters,  in  quan- 
tities of  less  than  one  quart,  three 
hundred  dollars.'  Sayles's  Statutes, 
art.  3226.    .    .  . 

"The  question  presented  is:  Was 
the  Austin  Club,  in  dispensing  to  its 


members  and  their  guests  liquors  in 
the  manner  stated,  engaged  in  the 
'business  of  selling  spirituous,  vi- 
nous, or  malt  liquors,'  within  the 
meaning  and  intent  of  article  3226a, 
as  above  quoted?    .   .  . 

"Clubs  like  this  have  been  formed 
and  maintained  in  many  of  the 
states,  and  in  some  of  them  the 
question  now  before  the  court  has 
been  adjudicated,  upon  which  there 
is  likewise  a  conflict  of  authority. 
But  we  believe  that  the  decided 
weight  of  authority  upon  this  ques- 
tion supports  the  conclusion  arrived 
at  by  the  court  of  criminal  appeals 
in  the  case  of  Koenig  v.  State,  33 
Tex.  Crim.  Rep.  867, 47  Am.  St  Rep. 
35,  26  S.  W.  836,  to  the  extent  that 
the  club  was  not  engaged  in  the 
business  of  selling  spirituous  liq- 
uors.   .    .  , 

"The  conditions  of  the  bond  re- 
quiring obligor  to  keep  an  open, 
quiet,  and  orderly  house  or  place  for 
the  sale  of  spirituous,  vinous,  or 
malt  liquors,  together  with  the  pro- 
visions of  the  statute  defining  what 
are  open  and  quiet  houses,  and  the 
further  provision  requiring  the  post- 
ing of  the  license  in  a  public  place, 
indicates  that  the  legislature  in- 
tended that  the  business  of  selling 
spirituous,  vinous,  or  malt  liquor 
should  be  conducted  in  a  public 
place,  open  to  all  persons  to  enter 
therein  and,  to  the  observation  of 
those  passing  by  such  place,  and 
guarding  against  all  of  those  things 
which  would  be  calculated  to  lure 
the  unsuspecting  into  such  places, 
or  to  offend  or  corrupt  those  who 
might  visit  them.  These  provisions 
are  inconsistent  with  the  idea  that 
the  legislature  was  attempting  to 
regulate  the  dispensing  of  liquors  in 
the  private  manner  shown  by  the 
facts  of  this  case ;  but  it  shows  that 
the  business,  as  expressed  in  the 
article  quoted,  was  intended  to  be  a 
business  conducted  in  a  public  man- 
ner and  in  a  place  to  which  the  pub- 
lic would  have  free  access,  as  stated 
above.  We  think  that  this  tends 
very  strongly  to  support  the  posi- 
tion taken  by  the  appellee  in  this' 
case  that  the  language  of  the  stat- 
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ate  doeB  vat  onbraee  the  bosiness 
transacted  by  this  club.  . 

"If  we  should  hold  that  a  club 
such  as  this,  transacting  its  busi- 
ness in  the  manner  that  this  did* 
was  engaged  in  the  business  of  sell"- 
ing  spirituous  liquors  by  retail,  we 
would  in  effect  hold  that  the  place 
where  such  club's  business  was  be- 
ing transacted  was  a  house  for  the 
retail  of  spirituous  tiguors,  and 
would  be  in  direct  conflict  with  the 
highest  oouit  in  crimiiud  matters  in 
this  state.    .    .  . 

"We  therefore,  for  these  reasons 
and  upon  the  authorities  cited,  an- 
swer that  the  Austin  Club,  in  the 
transactions  stated  by  the  court  of 
dvil  appeals,  ccmducted  in  the  man- 
ner therein  stated,  was  not  engaged 
in  the  business  of  selling  spirituous, 
vinous,  and  malt  liquors  and  medi- 
cated bitters." 

State  V.  Austin  Club,  89  Tex.  24, 
28,30  L.R.A.  500,88  S.  W.  116, 117. 

Afterwards,  l^e  court  of  dvil  ap- 
peals of  the  fifth  supreme  judicial 
district  certified  to  this  court  the 
question  as  to  whether  the  state  had 
been  properly  denied  an  injunction 
against  the  Dallas  Golf  and  Country 
Club,  on  facts  which  cannot  be  dis- 
tinguished in  any  material  partle- 
idar  from  those  contained  in  the 
agreed  statemrat  in  this  case,  with 
respect  to  dispensing  intoxicatiiig 
liquors,  and  further  certified  to  this 
court  the  question  as  to  whether 
the  dispensing  of  intoxicating  liq- 
uors by  that  dub  to  its  members 
and  their  invited  guests  constituted 
a  "sale"  within  the  meaning  of  arti- 
de  359  of  the  Penal  Code  as  amend- 
ed in  1907  (Acts  30th  Leg.  chap. 
132),  wherein  a  "disorderly  house" 
was  defined  to  include  "any  house 
in  which  spirituous,  vinous  or  malt 
liquors  are  sold  or  kept  for  sale 
without  first  having  obtained  a  li- 
cense under  the  laws  of  this  state  to 
retail  such  liquors." 

In  1911,  this  court  answered,  in  a 
most  daborate  opinion  by  Associate 
Justice  Ramsey,  in  which  Chief  Jus- 
tice Brown  and  Judge  Williams  con- 
curred when  delivered,  and  in  which 
GM^  Justice  Brown  and  Judge  Dib- 


rdl  concurred  oh  rehearing,  that  the 
injunction  was  properly  denied,  and 
that  the  dispensing  of  intoxicating 
liquors  by  that  club  was  not  a  sale 
within  the  meaning  of  amended 
artide  359. 

The"  court  most  properly  held  that 
in  order  to  determine  the  state's 
right  to  an  injunction,  on  other 
grounds  than  that  the  Dallas  Golf 
and  Country  Club  was  "engaged  in 
the  business  of  selling  intoxicating 
liquors,"  it  must  decide  whether  any 
other  provisions  of  the  law,  save 
amended  article  359,  entitled  the 
state  to  the  injunction  which  it 
sought.  Among  the  other  provi- 
sions of  the  law  carefully  examined 
and  considered  by  the  court  was  §  4 
of  the  act  approved  April  17,  1909, 
later  article  611  of  the  Penal  Code, 
with  respect  to  which  the  conclusion 
was  announced  that  while  it  might, 
if  it  stood  alone,  be  sufficient  to  in- 
dude  within  its  terms  a  dub  in  good 
faith  dispensing  liquors  to  its  mem- 
bers and  guests,  yet,  when  inter- 
preted in  the  light  of  the  decisions, 
it  could  not  and  did  not  include  such 
a  club,  under  the  fair  and  just  con- 
struction of  its  terms  which  the  law 
not  only  sanctioned  but  required.' 
State  V.  Duke,  104  Tex.  856, 187  S. 
W.  654,  188  S.  W.  386.  : 

After  expressly  stating  that  noth- 
ing contained  in  the  Acts  of  1909, 
1907,  or  189S,  should  change  the 
rule  announced  in  the  Austin  Club 
Case,  the  opinion  states: 

"In  that  case,  Judge  Brown  in 
distinct  aiid  emphatic  terms  an- 
nounced that  the  provisions  of  the 
then  law  as  to  open  houses  were  not 
applicable  to  such  dubs,  and  that 
such  clubs  could  not  under  the  terms 
of  the  then  law  secure  license,  and 
in  terms  called  attention  to  the  fact 
that  'if  the  legislature  intended  to 
prohibit  this  class  of  business,  it  it 
be  termed  a  business,  it  might  eas- 
ily have  done  so  in  plain  and  un- 
ambiguous language,  as  it  has  done 
with  reference  to  the  prohibited 
sales  above  stated.'  The  decision  in 
that  case  has  been  known  to  the 
profession  and  people  of  this  state 
for  more  than  sixteen  years.  A 
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similar  rule  of  construction  has  ob- 
tained and  been  in  force  in  the  court 
of  criminal  appeals  of  this  state  for 
even  a  longer  period.  The  rule 
comes  to  us  with  the  weight  of  the 
greatest  names  that  ever  added  lus- 
ter to  the  annals  of  any  time.  We 
are  not  at  liberty  to  depart  from  it 
except  on  such  compulsion  of  reason 
as  can  furnish  no  answer.  It  is,  too, 
an  elementary  rule  without  excep- 
tion that  statutes  like  this,  penal  in 
their  character,  must  and  should  be 
strictly  construed.  The  very  first 
article  of  our  Penal  Code  provides 
that  'the  design  of  enactmg  this 
Code  is  to  define  in  plain  language 
every  offense  against  the  laws  of 
this  state,  and  to  affix  to  each  of- 
fense its  proper  punishment.*  In 
view  of  the  many  changes  wrought 
in  our  Local  Option  Law,  and  in  our 
system  of  taxation  and  regulation 
of  the  liquor  traffic,  questions  which 
have  been  in  the  public  mind  for 
many  years,  it  would  have  seemed, 
having  in  mind  the  significant  words 
of  Judge  Brown,  that  if  it  had  been 
the  purpose  of  the  lawmaking  body 
to  have  instituted  a  rule  under 
which  dubs  such  as  this  should  be 
taxed  or  punished  for  furnishing,  as 
a  mere  incident  of  their  organiza- 
tion, liquors  to  their  members,  such 
legislative  intent  would  have  found 
expression  in  clear  and  unambiguous 
terms.  Not  only  has  a  different  rule 
from  that  contended  for  by  the  state 
for  all  these  years  obtained,  'with- 
out variableness  or  shadow  of  turn- 
ing,' in  the  courts  of  this  state,  but 
the  same  rule  has  been  accepted  and 
acted  upon  by  our  people,  and  also 
recognized  by  those  whose  personal 
and  official  duty,  concern,  and  office 
it  is  to  construe  such  statutes  and  to 
aid  in  the  enforcement  of  the  law. 

*'*We  have  therefore  a  condition 
in  which  there  is  not  only  a  concur- 
rence of  judgment  by  the  two 
courts  of  last  resort  in  this  state, 
but  the  acceptance  and  acquiescence 
in  this  conclusion  by  the  legal  de- 
partment of  the  state  government, 
with  reference  to  and  on  the  faith 
of  which  clubs  similar  to  the  one 


here  sought  to  be  enjoined  have 
been  in  operation  in  the  principal 
cities  of  Texas  for  many  years.  As 
we  have  seen,  they  can  only  be  en- 
joined under  conditions  and  on  evi- 
dence under  which  they  could  be 
convicted  and  branded  as  criminalB. 
To  constitute  a  crime  the  offense 
must  be  defined  in  plain  language. 
The  law  is  not  designed  to  entrap 
our  citizens  in  veiled  language  of 
uncertain  meaning.  To  do  so  would 
be  as  odious  and  hateful  as  the  con- 
duct of  the  tyrant  of  the  ancient 
world,  who  bulletined  his  decrees 
beyond  his  subject's  sight  and  yet 
punished  for  their  infraction.  We 
therefore  do  not  doubt  that,  before 
we  would  be  authorized  to  reverse 
these  settled  rules  of  construction 
of  the  courts  of  this  state,  go  coun- 
ter to  the  universal  and  accepted 
practice  permitted  and  sanctioned 
by  law,  we  should  indeed  feel  that 
authority  so  to  do  ought,  dearly  and 
undeniably,  to  be  found  in  the  en- 
actments of  our  legislature.  That 
the  provisions  of  our  Liquor  Laws 
are  not,  in  their  intent  and  previa 
sions  as  to  open  houses  and  other- 
wise, applicable  to  dubs,  is  as  true 
now  as  it  was  when  this  court  an- 
nounced its  decision  in  the  Austin 
Club  Case,  and  that  if  it  had  been 
intended  to  reach  such  clubs  it  was 
as  essential  to  do  so  in  plain  and 
unambiguous  language  as  it  was 
when  Judge  Brown  so  dedared  in 
that  case.^'  State  v.  Duke,  104  Tex. 
875-377,  137  S.  W.  664. 

Among  the  final  conclusions  in 
the  Duke  Case  were  the  following: 

"That  a  bona  fide  club,  situated 
in  a  precinct,  city,  or  town  where 
liquor  may  be  lawfully  sold,  organ- 
ized for  purposes  permitted  and 
sanctioned  by  law,  which  as  a  mere 
incident  to  its  org^ization,  and 
without  profit,  furnishes  liquor  to 
its  members  and  not  to  the  public 
generally,  is  not  a  person,  under  the 
laws  of  this  state,  engaged  in  the 
occupation  or  business  of  sdlhig  in- 
toxicating liquors. 

"That  while  each  individual  act 
of  such  a  club,  in  territory  where 
the  sale  of  liquor  is  prohibited  by 
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that  in  territory    this  ,  state  without  paying  the  tax, 


law,  is  a  sale, 

where  such  sale  is  not  unlawful, 
the  method  in  question  of  furnish- 
tag  liquors  to  the  members  of  such 
dnb  is  not  embraced  in  the  general 
language  of  selling  or  engaging  in 
the  business  of  skiing  intoxicating 
liquors. 

"That  in  respect  to  clubs  not  or- 
ganized in  good  faith  for  purposes 
authorized  by  law,  but  merely  as 
shifts,  shields,  or  subterfuges,  such 
sales  would  not  be  permitted,  and 
under  such  circumstances  they 
would  and  should  be  held  to  he  dis- 
orderly houses  and  subject  to  all 
the  pains  and  penalties  of  the  law." 
104  Tex.  377. 

At  the  end  of  the  opinion  in  the 
Duke  Case,  it  is  expressly  declared 
to  be  "an  authoritative  decivsion," 
in  which  have  been  included  all  the 
sources  of  the  law  on  which  it  was 
based,  both  in  statutes  and  in  deci- 
sions. 

In  1911,  the  steward  of  the  Pas- 
time Driving  and  Athletic  Club  was 
charged  with  unlawfully  selling  liq- 
uor, without  license,  and  the  facts 
with  respect  to  the  dub's  method  of 
dispensing  liquors  were  sabstantial- 

the  same  as  in  this  case.  In  re- 
jecting the  contention  that  in  dis- 
pensing such  liquors  there  was  any 
violation  of  the  law,  the  court  of 
criminal  appeals,  in  an  opinion  of 
Judge  Harper,  in  which  Judges  Da- 
vidson and  iSrendergast  concurred, 
said: 

"This  brings  us  to  the  second 
proposition :  Was  defendant,  or  the 
Pastime  Driving  and  Athletic  Club, 
in  making  such  sales,  guilty  of 
violating  the  law  which  prohibits 
the  sale  of  intoxicating  liquors  by 
anyone  without  first  obtaining  a 
license  so  to  do?  ...  , 

**Were  this  an  original  proposi- 
tion, in  view  of  the  authorities  from 
many  other  states  cited  in  the  brief 
for  the  state,  we  perhaps  might  ar- 
rive at  a  conclusion  that  it  was  in- 
tended to  prohibit  clubs  from  thus 
selling;  but  in  view  of  the  fact 
that  the  legislature  was  aware 
that  clubs  of  this  character  were 
selling  liquors  to  their  members  in 


under  the  authority  of  Koenig  and 
Austin  Club  Cases,  for  us  to  put 
such  a  construction  on  this  statute 
would  not  be  authorized;  there  is 
no  provision  in  the  law  whereby 
these  clubs  or  corporations  can  ob- 
tain a  license  to  thus  sell  or  dispense 
liquor  to  their  members,  and  we 
cannot  say  that  the  legislature  in- 
tended such  a  radical  change  in  the 
construction  of  the  law,  when  no 
more  express  terms  were  used- to  ac- 
complish this  purpose  than  are  used 
in  this  statute."  Adams  v.  State, 
66  Tex.  Crim.  Rep.  226,  146  S.  W. 
942. 

After  announcing  the  familiar 
rule,  that  when  a  legislature  re-en- 
acts a  statute  it  must  intend  that  it 
be  given  the  construction  previous- 
ly put  upon  it  by  the  highest  courts, 
the  opinion  in  the  Adams  Case  con- 
tinues: "Many  other  authorities 
might  be  cited  in  this  and  other 
states  so  holding,  and  in  applying 
this  well-known  rule  of  construction 
to  this  statute,  in  the  light  of  the 
decisions  of  this  court  and  of  the 
supreme  court  on  this  question,  no 
such  construction  should  be  placed 
on  this  statute  as  would  prohibit 
clubs  from  thus  dispensing  or  sell- 
ing liquors  to  their  members."  66 
Tex.  Crim.  Rep.  227. 

Having  determined  that  plaintiff 
in  error  might  lawfully  dispense  liq- 
uor to  its  members  and  guests,  un- 
der the  agreed  facts  in  this  case,  we 
have  no  difficulty  in  concluding  that 
the  state  was  not  entitled  to  re- 
strain plaintiif  in 
error  from  dispens-  mmMMt  '«u»«m- 
ing  same  on  the 
ground    that  this 
was  without  its  corporate  powers. 

This  court  has  approved  the  dec- 
laration that  "a  railroad  company 
may  establish  and  maintain  refresh- 
ment houses  along  its  line  for  the 
accommodation  of  its  passengers." 
Northside  R.  Co.  v.  Worthington,  88 
Tex.  669,  63  Am.  St.  Rep.  778,  30 
S.  W.  1055. 

If  that  be  true  of  a  railroad  cor- 
poration, how  can  it  be  doubted  that 
a  golf  club  may  provide  refresh- 
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ments,  such  as  are  usual,  "for  the 
enjoyment  and  convenience  of  the 
club  members  and  their  gruests?" 

Under  the  admitted  facts  in  this 
case,  the  act  of  dispensing  lawful 
refreshments  was  authorized  by  the 
rule  that  "a  corporation  may  trans- 
act all  such  matters  as,  being  an- 
cillary to  its  primary  business  or 
main  enterprise,  are  transacted  by 
ordinary  individuals  under  similar 
drcumstances."  Green's  Brice,  Ul- 
tra Vires,  65. 

"Corporations  may  transact,  in 
addition  to  their  main  undertaMng, 
all  such  subordinate  and  connected 
matters  as  are,  if  not  essential,  at 
least  very  convenient  to  the  due 
prosecution  of  the  former."  Grin's 
Brice,  Ultra  Vires,  86;  10  Cyc  1097. 

Under  the  opinion  in  the  Duke 
Case,  as  well  as  under  the  opinions 
of  the  court  of  criminal  appeals, 
sales  of  intoxicating  liquors  by  clubs 
to  members  and  guests  were  de- 


clared violations  of  the  criminal 
law,  save  when  made  at  a  time  and 
in  territory  wherein  such  sales  were 
not  unlawful;  and  the  opinion  and 
decision  in  this  case  go  no  further 
than  to  determine  that,  on  the 
agreed  facts  as  presented  in  the 
trial  court,  the  proper  judgment  was 
there  rendered,  and  the  only  judg- 
ment which  could  be  rightiy  ren- 
dered without  disregarding  the  de- 
cisions of  this  court  and  of  the  court 
of  criminal  appeals. 

It  is  our  duty  to  declare  the  law, 
not  as  we  might  think  it  should  be, 
but  as  it  is,  since  the  power  to  leg- 
islate has  not  been  conferred  on  this 
court. 

It  is  therefore  ordered  that  the 
judgment  of  the  Court  of  Civil  Ap- 
peals be  reversed,  and  that  the  judg- 
ment of  the  District  Court  be  af- 
firmed. 

Hawkins,  J.,  dissents. 


ANNOTATION. 
IHtpmmg  liqw  ai  widuB  diarter  power  of  cMb. 


Apparently  there  is  but  one  case  in 
addition  to  the  reported  case  (Coun- 
1BY  Club  v.  State,  ante,  1185)  pass- 
ins  directly  on  the  implied  charter 
power  of  an  incorporated  social  club 
to  dispense  intoxicating  liquors.  The 
holding  in  this  case  is  directly  opposed 
to  that  of  the  reported  case,  the  court 
taking  the  view  that  the  dispensing  of 
liquors  by  a  social  club  is  not  a  neces- 
sary Incident  to  the  main  purposes  for 
which  the  club  was  incorporated. 
State  ex  rel.  Harvey  v.  Missouri  Ath- 
letic aub  (1914)  261  Mo.  676,  L.R.A. 
1915C.  876,  170  S.  W.  904,  Ann.  Cas. 
1916D,  931. 

In  that  case  a  proceeding  in  the  nat- 
ure of  a,  quo  warranto  was  brought 
for  the  purpose  of  forfeiting  the  char- 
ters of  two  clubs  because  of  their  al- 
leged misuse  and  abuse  of  thieir  fran- 
chises in  selling  intoxicating  liquors. 
The  respondent  clubs  were  incorpo- 
rated under  a  statute  providing  for 
the  formation  of  benevolent,  religious, 
scientific,  educational,  and  miscellane- 
ous associations.  They  contended  that 


they  possessed  an  implied  power  under 
their  charters  to  dispense  liquors.  It 
was  held  that  as  it  is  impossible  un- 
der the  law  for  an  incorporated  social 
club  to  procure  a  license,  and  as  the 
sale  of  liquor  is  a  limited  privilege, 
no  implied  power  exists  authorizingr 
corporations  of  this  character  to  dis- 
pense liquors.  Furthermore  the  court 
said  that,  as  all  sales  by  the  respond- 
ents were  unlawful,  the  principle  ap- 
plied that  no  implied  power  can  exist 
to  do  an  unlawful  act.  In  commenting 
on  the  dispensing  of  liquors  as  being 
incidental  to  the  main  purposes  of 
social  clubs,  the  court  said:  *'To  ren- 
(fer  respondents'  contention  applica- 
ble it  must  be  further  assumed  that 
the  sale  of  liquors,  concretely  stated, 
is  related  to  either  benevolence,  reli- 
gion, science,  or  education,  or  that  it 
is  incident  to  one  of  such  objects, — a 
rather  unusual  relationship,  to  si^  the 
least." 

It  has  been  held  that  a  fair  associa* 
tion,  incorporated  for  the  purpose  of 
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ttie  promotioii,  development,  and  en- 
couragement of  agricultural  parsuits, 
and  the  maintenance  of  facilities  for 
games  and  athletic  sports  of  various 
description,  holding  a  fair  for  a  short 
period  of  time  once  each  year,  has  no 
implied  power  under  its  charter  to  sell 
intoxicating  liquors  as  being  reason- 
ably incident  to  the  main  purposes  of 
its   incorporation.   Lebanon  Valley 


Fair  Aaso/s  License  (1917)  67  Pa. 
Super.  Gt  315. 

It  is  to  be  noted  that  the  holing  of 
the  reported  case  (Country  Club  v. 
STA'ns,  ante,  1185)  finds  implied  sup- 
port in  the  considerable  number  of 
cases  which  hold  that  the  dispensing 
of  liquor  by  a  social  club  to  its  mem- 
hers  is  not  a  sale  for  which  a  license 
la  required.  W.  F.  F. 


LOS  ANGELES  INVESTMENT  COMPANY,  Appt, 

V. 

HOME  SAVINGS  BANK  of  Los  Angeles,  Bespt 

OaUfomia  Supreme  Oowt  (Dept.  No.  IJ^June  10,  19 10. 
(—  Cal.      182  Pac  298.) 

Bank  —  effeet  of  notice  in  pass  book. 

1.  The  mere  printing  in  a  bank  pass  book  of  a  provision,  among  many 
others,  releasing  the  bank  from  liability  in  case  complaint  is  not  made  of 

forged  indorsements  within  ten  days  after  return  of  vouchers,  does  not 
bind  the  depositor  unless  he  is  required  to  sign  it  or  his  attention  is  par- 
ticularly called  to  it. 

[See  note  an  this  question  beginning  on  page  1203.] 


—duty  to  depositor. 

2.  The  undertaking  of  a  bank  Is  to 
pay  out  the  depositoPs  money  only  on 
the  order  of  the  depositor  and  in  ac- 
cordance with  that  order. 

[See  3  R.  C.  L.  540.] 
—payment  —  oa  forged  lnd<ffBement 

—  effect. 

5.  A  bank  has  no  right  to  charge 
against  its  depositor's  account  jbl  check 
drawn  to  order  and  paid  on  a  forged 
indorsement. 

[See  3  B.  C.  L.  542.] 

—  effect  of  absence  of  negligence. 

4.  Want  of  negligence  on  the  part 
of  the  bank  will  not  entitle  it  to  charge 
against  its  depositor's  account  a  cheek 
paid  on  a  forged  indorsement  of  the 
payee. 

[See  8  R.  C.  L.  642.] 

Check  —  fictitious  payee  —  knowledge 
of  maker. 

6.  A  check  is  not  drawn  to  a  ficti- 
tious payee  so  as  to  be  payable  to  bear- 
er if  the  drawer  did  not  know  it  to  be 
so  drawn,  but  believed  the  payee  desig- 
nated to  be  an  existing  person. 

[See  5  R.  C.  L.  498.] 

—  whose  intention  governs. 

(S.  The  intention  of  the  officer  execut- 
ing the  checks,  and  not  of  the  clerk 


making  out  requisitions  for  checks  of 
a  corporation,  must  determine  whether 
or  not  they  were  issued  to  fictitious 
payees. 

[See  5  R.  C.  L.  497.] 

Notice  —  to  corporation  —  power  of 
cleric. 

7.  A  corporation  is  not,  in  issuing 
checks  purporting  to  be  in  payment  of 
claims  against  it,  bound  by  the  guilty 
knowledge  of  the  clerk  making  out  the 
requisitions  that  the  payees  are  fic- 
titious. , 

[See  7  R.  C.  L.  657.] 

Appeal  —  conclusiveness  of  finding  — 
absence  of  conflict. 

8.  The  question  of  the  maker's  neg- 
ligence with  respect  to  checks  so  as  to 
absolve  the  bank  from  liability  for 
paying  them  on  forged  indorsements 
is  not  one  of  fact,  the  finding  upon 
which  by  the  trial  court  is  binding  on 
appeal,  if  the  evidence  is  without  con- 
flict and  negligence  cannot  be  reason- 
ably inferred  from  the  probative  facts 
in  the  case. 

Check  —  negligence  of  corporation  — 
reliance  on  heads  of  departments. 

9.  A  corporation  is  not  negligent  in 
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drawing  checks  in  reliance  upon  requi- 
sitions of  the  heads  of  departments, 
without  investigating  as  to  whether  or 
not  the  claims  were  fraudulent 
Bank  —  paying  on  forged  indorse- 
ments —  effect  of  negligence  of 
maker. 

10.  Negligence  of  a  corporation  in 
drawing  checks  will  not  absolve  the 
bank  from  liability  for  paying  them 
on  forged  indorsements. 

[See  5  R.  C.  L.  542.] 

— duty  of  depositor  to  examine  in- 
dorsements. 

11.  A  depositor  is  not  bound  to  ex- 
amine the  indorsements  on  returned 
checks,  and  is  therefore  not  charge- 
able with  negligence  in  failing  to  dis- 
cover that  they  are  forged. 

[See  &  R.  C.  L.  536.] 
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Account  stated  —  opening  for  mistake. 

12.  An  account  stated  between  a 
bank  and  its  depositor  may  be  opened 
for  mistake  shown. 

[See  3  R.  G.  L.  632.] 
Bank  —  return  of  checks. 

13.  A  depositor  need  not  return  to 
the  bank  checks  paid  on  forged  in- 
dorsements in  order  to  hold  it  liable 
thereon,  if  its  attitode  after  receiv- 
ing notice  of  the  claim  shows  tliat  ten- 
der of  the  checks  would  have  been  an 
idle  ceremony. 

Appeal  —  raising  question  for  first 

time. 

14.  A  bank  sued  for  the  amount  of 
checks  paid  on  forged  indorsements 
cannot  raise  for  the  first  time  on  ap- 
peal the  objection  that  the  checks  were 
not  returned  to  it. 

[See  2  R.  C:  L.  69  et  seq.J 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Taft,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  the  amount  of  checks  drawn  by  plaintiff  upon  its  deposit  account 
with  the  defendant  bank,  and  paid  by  the  bank  on  forged  indorsements. 
Reversed. 

The  material  facts  appear  in  the  opinion  of  the  court. 
Messrs.  Flint  &  Jntten  and  L.  W.  Nat.  Bank  v.  Nevada  Bank.  139  Cal. 
Jntten  for  appellant.  564.  63  L.R.A.  246.  96  Am.  St.  Rep. 

Messrs.  Herbert  J.  Goodge,  Charles    169,  "73  Pac.  466;  Israel  v.  Stato  Nat. 


L.  Chandler,  and  Goudge,  Robinson,  ft 
Hughes,  for  respondent : 

The  findings  are  binding  on  appeal. 

Northwestern  Portland  Cement  Co. 
V.  Atlantic  Portland  Cement  Co.  174 
Cal.  308,  163  Pac.  47;  Huston  v.  An- 
derson, 145  Cal.  320,  78  Pac.  626;  Dall- 
man  v.  Frank,  1  Cal.  App.  641,  82  Pac. 
564;  Domico  v.  Cassassa,  101  Cal.  413, 
35  Pac.  1024;  Warner  v.  F.  Thomas 
Parisian  Dyeing  &  &  Works,  105  CaL 
411,  38  Pac.  960. 

Defendant  was  not  negligent  in  pay- 
ing the  checks. 

Snyder  v.  Com  Exch.  Bank,  221  Pa. 
699,  128  Am.  St.  Rep.  780,  70  Atl.  876. 

"Enaorfa  knowledge  that  the  payee 
was  fictitious  was  chargeable  to  the 
plaintiff,  although  he  took  personal 
benefit  from  the  fraud. 

Williams  v.  Hasshagen,  166  Cal.  393, 
187  Pac.  9;  Phillips  v.  Mercantile  Nat, 
Bank,  140  N.  Y.  556,  23  L.R.A.  584,  37 
Am.  St.  Rep.  596,  35  N.  E.  982. 

Plaintiff  through  its  department 
manager,  Emory,  was  identifying 
these  payees  at  the  bank,  and  defend- 
ant therefore  should  not  be  held  liable. 

London  L.  Ins.  Co.  v.  Molson's  Bank, 
6  Out.  Rep.  407;  Scanlon-Gipson  Lum- 
ber Co.  V.  Germania  Bank,  90  Minn. 
97  N.  W.  380;  Crocker-Wftnlwrn-th 


Bank.  124  La.  885,  60  So.  783;  Jordan 
Marsh  Co.  v.  National  Shawmut  Bank, 
201  Mass.  397,  22  LJLA.(N.S.)  260,  87 
N.  E.  470. 

The  negligence  of  plaintiff,  extend- 
ing through  the  entire  transaction,  is 
the  proximate  cause  of  the  loss. 

Otis  Elevator  Co.  v.  First  Nat.  Bank, 
163  Cal.  81,  41  L.RJ\..(N.S.)  629,  124 
Pac.  704;  Timbel  v.  Garfield  Nat.  Bank, 
121  App.  Div.  870, 106  N.  Y,  Supp.  500; 
Kelley  v.  Planters  &  M.  Nat.  Bank, 
—  Tex.  Civ.  App.  — ,  135  S.  W.  1142; 
Morgan  v.  United  States  Mortg.  &  T. 
Co.  208  N.  Y.  218,  L,R.A.1915D,  741. 
101  N.  E.  871,  Ann.  Cas.  1914D,  462. 

Plaintiff  was  bound  to  discover  and 
report  the  forged  indorsements. 

Cosgrove  v.  Provident  Inst,  for  Sav. 
64  N.  J.  L.  653,  46  Atl.  618;  Gifford 
Rutland  Sav.  Bank,  63  Vt.  108,  11 
L.R.A.794,  25  Am.  St  Rep.  744,  21  Atl. 
340;  Ferguson  v.  Harlem  Sav.  Bank, 
43  Misc.  10,  86  N.  Y.  Supp.  825; 
Dana  v.  National  Bank,  132  Mass.  166; 
Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  116,  29  L.  ed.  811,  818,  6 
Sup,  Ct.  Rep.  657;  Continental  Nat 
Bank  v.  Metropolitan  Nat.  Bank,  107 
111.  App.  455;  Janin  v.  London  &  S. 
F.  Bank,  92  Cal.  24,  14  L.RJ^.  820,  2f7 
An.  St.  Reo.  82.  27  P.=.  1^5^ 


LOS  ANGELES  INVEST. 

(—  Col.  — , 

V.  Chemical  Nat.  Bank,  171  N.  Y.  219, 
67  L.R.A.  529,  63  N.  E.  969. 

The  return  to  defendant  of  the 
lorged  checks  was  necessary  as  the 
basis  of  plaintiff's  right  of  action. 

Redington  v.  Woods.  45  Cal.  427,  18 
Am.  Rep.  190;  Bank  of  United  States 
V.  Bank  of  Georgia,  10  Wheat.  333,  343, 
6  L.  ed.  334,  837;  Gloucester  Bank  v. 
Salem  Bank,  17  Mass.  42;  Third  Nat 
Bank  v.  Allen,  69  Mo.  810. 

When  a  person  accepts  and  uses  a 
bank  book  with  knowledge  of  the  regu- 
lations printed  therein  affecting  his 
contractual  relations  with  the  bank, 
be  is  bound  by  such  regulations  even 
though  they  are  not  signed  by  him. 

Gifford  V.  Rutland  Sav.  Bank,  63  Vt 
198,  11  L.R.A,  794,  25  Am.  St.  Rep. 
744.  21  Atl.  340;  Ladd  t.  Augusta 
Bank,  96  Me.  610,  68  L.R.A.  280,  62 
Atl.  1012;  Langdale  v.  Citizens  Bank, 
121  Ga.  105,  69  L.R.A.  341,  104  Am. 
St  Rep.  94,  48  S.  E.  708,  2  Ann.  Cas. 
257,  17  Am.  Neg.  Rep.  37;  Chase  v. 
Waterbury  Sav.  Bank,  77  Conn.  29^  69 
LR.A.  329,  59  Atl.  37,  I  Ann.  Cas,  96, 
17  Am.  Neg.  Rep.  186;  Ferguson  v. 
Harlem  Sav.  Bank,  43  Misc.  10,  86  N. 
Y.  Supp.  826;  Dinin!  v.  Mechanics' 
Sav.  Bank.  86  Conn.  225,  82  Atl.  680; 
Burrill  v.  Dollar  Sav.  Bank,  92  Pa.  184, 
37  Am.  Rep.  669;  Ackenhausen  v.  Peo- 
ple's Sav.  Bank,  110  Uich.  176,  33 
L.R.A.  408,  64  Am.  St.  Rep.  838,  68 
N.  W.  118;  Morse,  Banks  &  Bkg.  6th  ed. 
§620. 

Ofaiey;,  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  to  recover  $16,- 
009.20,  the  aggregate  of  certain 
checks  drawn  by  the  plaintiff  upon 
its  deposit  account  with  the  defend- 
ant bank  and  paid  by  the  latter  on 
forged  indorsements.  The  defend- 
ant had  judgment  in  the  court  be- 
low, and  the  plaintiff  appeals. 

The  material  facts  are  not  in  dis- 
pute, and  are  these : 

The  plaintiff  is  a  large  concern  in 
Lob  Angeles,  engaged  in  many  lines 
of  the  real  estate  business.  Among 
other  activities,  it  acted  as  a  solic- 
itor and  broker  of  fire  insurance, 
and  had  a  separate  department  for 
attending  to  this  class  of  business. 
The  manager  of  this  department 
was  one  F.  R.  Emory.  As  might  be 
supposed,  the  business  of  the  de- 
partment required  the  constant 
making  of  disbursements,  which 
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were  made  by  check.  Emory  had 
no  authority  to  sign  checks,  and  the 
method  of  obtaining  them  was  for 
the  insurance  department  to  prepare 
a  demand  or  requisition  for  the  pay- 
ment, showing  what  it  was  for  and 
to  whom  it  was  to  be  made.  This 
requisition  was  then  transmitted  to 
the  accounting  department,  where  it 
was  examined  and,  if  found  correct, 
approved  and  entered  on  the  plain- 
tiff's books.  A  check  in  accordance 
with  the  demand  was  then  prepared 
and  presented  with  the  approved  de- 
mand to  the  officers  aumorized  to 
sign  checks.  Upon  being  signed,  it 
was  returned  to  the  insurance  de- 
partment for  delivery  to  the  party 
to  whom  payment  was  to  be  made. 
So  far  as  appears,  there  would  seem 
to  be  no  substantial  difference  be- 
tween the  system  adopted  by  the 
plaintiff  for  the  signing  of  checks 
and  making  of  disbursements  and 
those  followed  by  most  large  con- 
cerns. 

Beginning   with   February  17, 

1914,  and  ending  September  II. 

1915,  Emory  prepared  a  series  or 
some  twenty  demands  on  behalf  of 
his  department  for  checks  in  pay- 
ment of  ostensible  claims  against  the 
company  which  did  not  in  fact  exist. 
Several  of  the  demands  gave  a  pure- 

'  ly  fictitious  name  as  the  name  «f  tke 
party  to  be  paid.  In  the  other  caeee 
the  name  of  a  person  knows  to 
Emory  was  U8e(il,  but  such  person 
had  nothing  whatever  to  do  with  the 
matter,  was  utterly  ignorant  of  it, 
and  Emory  had  no  intentiou  of  OMk- 
ing  any  payment  to  him.  '  The  de- 
mands in  some  cases  appeared  to  be 
for  return  of  premiums.  In  the  oth- 
er and  the  majority  of  cases  they 
appeared  to  be  in  settlement  with  an 
agent  for  premiums  collected  by  the 
company. 

Checks  were  signed  by  Qw  offi- 
cers of  the  company  in  accordance 
with  these  demands  and  returned  to 
Emory  for  delivery  to  the  ostensible 
payees.  Upon  their  receipt,  Emory 
indorsed  them  in  the  name  of  the  os- 
tensible payees,  then  indorsed  his 
own  name,  and  secured  their  pay- 
ment, in  most  cases  by  direct  pre- 
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sentation  to  the  defendant,  and  in 
other  cases  through  other  banks. 

In  addition  to  the  twenty  checks 
BO  signed  upon  false  demands,  there 
was  one  check  signed  upon  a  bona 
fide  demand  and  in  favor  of  a  genu- 
ine payee,  which  Emory,  instead  of 
delivering,  realized  upon  in  similar 
fashion  by  forging  the  payee's  in- 
dorsement. 

During  the  period  between  the 
llrst  and  the  last  of  these  checks,  the 
bank  sent  the  usual  bank  statement 
with  canceled  checks  to  the  plaintiff 
every  half  month;  the  statement 
specifying  that  claims  or  excep- 
tions must  be  made  within  ten  days 
or  the  account  would  be  considered 
correct. 

The  general  rule  must  be  conced- 
ed that  the  undertaking  of  a  bank  is 
to  pay  out  the  de- 
JJ^JSlSi*'  *•  positor's  money  only 
on  the  order  of  the 
depositor  and  in  accordance  with 
that  order.  If  it  pays  out  money 
on  a  check  drawn  to  order,  as  were 
the  checks  in  this  case,  upon  a 
forged  indorsement  of  the  payee's 
name,  it  has  not  paid  in  accordance 

,^ymmmt-ott  w^*^  depositor's 
tormm*  iMdonfr-  Order,  and,  in  the 
-e  cct.  absence  of  anything 
further,  has  no  right  to  charge  such 
payment  against  the  depositor's  ac- 
count. 

To  escape  from  the  operation  of 
this  elementary  rule,  the  bank  ad- 
vances five  defenses: 

First,  that  it  was  not  negligent  in 
paying  on  the  forged  indorsements. 

Second,  that  the  checks  were 
drawn  to  fictitious  payees  and  were 
therefore,  in  effect,  payable  to  bear- 
er, with  the  result  that  the  pay- 
ments to  Emory,  who  was  the  bear- 
er, were  in  accord  with  the  terms  of 
the  depositor's  order. 

Third,  that  the  depositor  was 
guilty  of  negligence  which  induced 
or  contributed  to  the  payments,  and 
therefore  was  estopped  from  insist* 
ing  on  the  responsibility  of  the 
bsoik. 

Fourth,  that  the  rendition  of  the 
half-monthly  statements  to  the 
plaintiff  and  the  latter's  failure  to 


object  thereto  constituted  a  stated 
account  between  the  parties  whidi 
could  not  be  gone  behind. 

Fifth,  that  the  plaintiff  had  not 
offered  to  return  the  checks  in  ques- 
tion, and  this  was  a  condition  pre- 
cedent to  its  rights  of  recovery. 

In  regard  to  the  first  defense, 
want  pf  negligence  on  the  part  of 
the  bank,  it  is  evident  on  very  sl^t 
consideration  that  it  is  wholly  im- 
material  whether  ^ea^ct  of 
the  bank  was  negli-  abacBM  of 
gent  or  not  in  pay- 
ing  on  the  forged  indorsements. 
The  obligation  of  the  bank  is  not 
merely  to  use  reasonable  care  to  pay 
on  the  depositor's  order  and  in  ao 
cordance  therewith.  Its  undertak- 
ing and  obligation  are  absolute  that 
it  will  pay  only  in  that  manner.  If 
we  have  the  simitle  case  of  a  pay- 
ment on  a  forged  indorsement  with- 
out anything  further,  it  makes  no 
difference  how  careful  the  bank  was 
in  making  payment  or  how  impofr* 
sible  of  detection  the  forgery  was. 
That  is  a  risk  which  the  bank  and 
not  the  depositor  assumes.  S  R.  C. 
L.  p.  642 ;  1  Morse,  Banks  &  Bkg.  § 
474 ;  Otis  Elevator  Co.  v.  First  Nat 
Bank,  163  Cal.  31,  38,  41  L.RA. 
(N.S.)  529, 124  Pac.  704. 

As  to  the  second  defense,  it  is 
true  that  paper  drawn  to  the  order 
of  a  fictitious  payee  is  payable  to 
bearer,  and  if  the  checks  here  areof 
that  character  the  bank  was  justi- 
fied in  paying  them.  But  it  is  also 
true  that  paper  is  not  considered  as 
drawn  to  a  fictitious 
payee   where   the  S^tui^.  p^^m 
maker  did  not  know  ^^1^7.***** 
it  to  be  so  drawn, 
but  believed  the  payee  designated  to 
be  an  existing  person.  8  C.  3. 179; 
Hatton  V.  Holmes,  97  Cal.  208, 31 
Pac.  1131. 

It  is  also  true  that  the  payee 
named  in  several  of  the  checks  had 
no  existence  save  in  the  mind  of 
Emory,  and  that  the  payees  named 
in  all.  of  the  others  with  one  excep- 
tion,— ^that  prepared  on  a  bona  fide 
demand, — were  persons  to  whom 
Emory  did  not  intend  the  checks  to 
come.   As  to  Emory,  the  payees. 
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with  the  single  exception  noted, 
were  all  fictitious.  The  question  is : 
Were  they  fictitious  as  to  the  plain- 
tiff company? 

The  answer  to  this  question  ob- 
viously depends  upon  whether 
Emory's  intention  that  the  checks 
be  made  payable  to  persons  who 
were  not  to  receive  the  paper,  who 
were  nonexistent  so  far  as  the 
checks  were  concerned,  is  attribut- 
able to  the  company.  The  bank's 
counsel  in  their  brief  say:  "But 
appellant  did  intend  something 
when  it  issued  the  checks.  What 
was  it  7  It  intended  that  the  money 
be  paid  to  the  person  to  whom 
Emory  intended  it  to  be  paid — and 
the  money  was  so  paid." 

This  is  the  very  crux  of  the  mat- 
ter. But  is  it  true?  Plainly  it  is 
not  Emory  did  not  execute  the 
checks  on  behalf  of  the  company.  It 
is  the  intention  of 
Hr^VovVMST  officers  who  did 

that  must  be  taken 
to  be  the  intention  of  the  company. 
The  execution  of  the  checks  was  one 
within  the  scope  of  their  authority, 
not  within  that  of  Emory.  As  to 
these  officers,  it  is  plain  that  they 
did  not  intend  to  execute  checks  to 
fictitious  parties  or  to  pay  money 
to  the  person  to  whom  Emory  in- 
tended it  should  be  paid,  to  wit,  him- 
self. They  intended  to  pay  money 
to  what  they  believed  to  be  existent 
persons,  and,  this  being  so,  the 
checks  cannot  be  considered  as  made 
to  fictitious  payees. 

Nor  is  the  company  bound  by  the 

notiee-fo  eor.  g"'^^  knowledge  of 
»oration— iMtwer  Emosy.  That  kuowl- 
o(  eteric  ^^gg       adverse  to 

his  company  and  such  as  in  the  na- 
ture of  things  he  would  not  com- 
municate to  it.  It  is  elementary 
that  a  prindpal  will  not  be  charged 
with  knowledge  of  an  agent  under 
such  circumstances.  Henry  v.  Allen, 
151  N.  Y.  1,  36  L,R.A.  658,  45  N. 
E.  856 ;  United  Secur.  L.  Ins.  &  T. 
Co.  v.  Central  Nat.  Bank,  185  Pa. 
586,  40  Atl.  97.  This,  of  course,  is 
very  different  from  an  agent  bind- 
ing his  principal  by  acts  done  within 
the  scope  of  his  authority,  although 
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done  with  knowledge  and  intent  ad- 
verse to  his  principal ;  and  we  have 
no  intention  of  saying  that  an  agent 
may  not  bind  his  principal  under 
such  circumstances.  It  may  well  be 
that  in  this  case,  if  Emory  had  had 
authority  to  draw  checks,  and  had 
drawn  these  particular  ones  making 
them  payable  to  fictitious  payees, 
his  intent  in  this  respect  would  in 
legal  effect,  as  to  third  persons,  be 
the  intent  of  the  company,  although 
such  intent  was  adverse  to  the  com- 
pany and  part  of  a  scheme  to  de- 
fraud it.  But  charging  a  principal 
with  knowledge  merely  because  such 
knowledge  is  possessed  by  an  agent, 
and  charging  him  with  acts  done  by 
the  agent  within  the  scope  of  his  au- 
tiiority,  are  not  the  same  thing,  and 
it  is  only  in  the  latter  case  that  the 
principal  may  be  bound  by  the  un- 
communicated  information  or  in- 
tent of  the  agent  when  such  infor- 
mation or  intent  is  hostile  to  the 
principal.  The  point  in  this  case  is 
that  tiie  checks  were  not  executed 
by  the  guilty  agent ;  we  are  not  con- 
cerned with  an  act  done  by  him 
within  the  scope  of  his  authority, 
and  therefore  his  guilty  intent  and 
knowledge  are  not  the  intent  and 
knowledge  of  his  principal.  The  in- 
tent and  knowledge  of  the  principal 
was,  as  we  have  said,  that  of  the 
officers  who  drew  the  checks,  and 
they  were  wholly  innocent  of  any 
intention  of  drawing  checks  to  fic- 
titious payees. 

There  is  eminent  authority  to  sus- 
tain tlie  foregoing  views.  In  Ship- 
man  V.  Bank  of  State.  126  N.  Y. 
318,  12  L.R.A.  791,  22  Am.  St.  Rep. 
821,  27  N.  E.  371,  the  facts  and  con- 
tentions are  practically  identical 
with  those  of  tiie  case  at  bar.  One 
Bedell,  an  employee  of  the  plaintiffs 
and  in  charge  of  their  real  estate 
department,  secured  from  time  to 
time  checks  of  the  plaintiffs  with 
which  to  pay  parties  whom  Bedell 
represented  were  borrowing  money 
from  or  through  the  plalntilfa. 
'Some  of  these  alleged  borrowera 
were  real  persons,  who  were  not, 
however,  borrowing  any  monc^  and 
to  whom  Bedell  had  no  intention  of 
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delivering  the  checks.  Others  were 
nonexistent  persons.  The  checks 
were  in  each  case  made  payable  to 
the  order  of  the  alleged  borrower. 
Bedell,  on  receiving  the  checks, 
forged  the  names  of  the  ostensible 
payees,  and  had  the  checks  present- 
ed to  the  defendant  bank  on  whom 
they  were  drawn,  which  paid  them. 
The  amount  involved  was  very  large, 
and  the  case  was  elaborately  pre- 
sented and  argued  by  eminent  coun- 
sel. In  reply  to  the  contention  that 
the  checks  were  payable  to  fictitious 
persons  and  therefore  to  bearer,  the 
court  said  (126  N.  Y.  330) : 

"It  is  claimed  by  the  defendant 
that  the  sixteen  checks  made  pay- 
able to  the  order  of  persons  having 
no  existence  were,  in  legal  effect, 
payable  to  bearer.  It  is '  provided 
foy  statute  that  paper  made  payable 
to  the  order  of  a  fictitious  person 
and  negotiated  by  the  maker  has  the 
same  validity  'as  against  the  maker 
and  all  persons  having  knowledge  of 
the  facts,  as  if  payable  to  bearer.'  1 
Rev.  Stat.  768,  §  5. 

"We  are  of  the  opinion,  upon 
examination  of  the  authorities  cited 
by  counsel  on  both  sides,  that  this 
rule  applies  only  to  paper  put  into 
circulation  by  the  maker  with 
knowledge  that  the  name  of  the 
payee  does  not  represent  a  real  per- 
son. The  maker's  intention  is  the 
controlling  consideration  which  de- 
termines the  character  of  such 
paper.  It  cannot  be  treated  as  pay- 
Able  to  bearer  unless  the  maker 
knows  the  payee  to  be  fictitious  and 
Actually  intends  to  make  the  paper 
pajrable  to  a  fictitious  person.  Ir- 
ving Nat.  Bank  v.  Alley,  79  N.  Y. 
536 ;  TumbuU  v.  Bowyer,  40  N.  Y. 
466,  100  Am.  Dec.  523 ;  Vagliano  v. 
Bank  of  England,  L.  R.  22  Q.  B. 
Div.  108,  s.  c.  on  appeal,  L.  R.  23 
<i.  B.  Div.  243,  58  L.  J.  Q.  B.  N.  S. 
357.  61  L.  T.  N.  S.  419,  37  Week. 
Bep.  640,  63  J.  P.  564 ;  Armstrong 
v.  Pomeroy  Nat.  Bank,  46  Ohio  St 
512,  6  L.R.A.  625,  16  Am.  St.  Rep. 
655,  22  N.  E.  866,  7  Railway  and 
Corporation  Law  Journal,  114 ;  Gib- 
son v.  Minet,  1  H.  BI.  569,  126  Eng. 
Beprint,  326,  3  T.  R.  481,  100  Eng. 


Reprint,  689,  2  Bro.  P.  C.  48,  1 
Eng.  Reprint,  784,  1  Revised  Rep. 
754. 

"The  findings  of  the  referee  tiut 
the  plaintiffs  in  good  faith  believed 
that  the  names  of  the  payees  rep- 
resented real  persons,  entitled  to  re- 
ceive from  them  the  amount  of  tiie 
check  in  each  case,  having  been  led 
to  believe  this  by  the  fraudulent 
contrivances  of  Bedell,  and  that 
they  intended  that  Bedell  should  de- 
liver the  check  to  a  real  payee  there- 
in named  and  that  they  did  not  in- 
tend that  they  should  go  into  circu- 
lation or  be  paid  by  defendant 
otherwise  than  through  a  delivery  to 
and  indorsement  by  the  payee 
named;  and  that  plaintiffs  gave  no 
authority  to  Bedell  to  indorse  the 
name  of  the  pajree,  or  to  put  the 
checks  into  circulation,  and  that  no 
one  in  fact  relied  on  any  appearance 
of  authority,  derived  from  tiie  plain- 
tiffs, in  Bedell  to  indorse  the  payee's 
name  upon  the  checks  or  to  put 
them  in  circulation, — dispose  of 
this  question.  The  indorsement  of 
the  names  of  the  fictitious  payees 
upon  the  checks,  with  intent  to  de- 
ceive and  to  put  the  checks  in  circu- 
lation, constituted  the  crime  of 
forgery,  by  means  of  which,  and 
without  any  fault  of  the  plaintiffs, 
payment  was  obtained  thereon.  The 
defendant  does  not  occupy  any  dif- 
ferent position  with  reference  to 
the  checks  payable  to  fictitious 
payees  than  it  does  with  reference 
to  those  payable  to  real  parties 
whose  indorsements  were  forged. 

"Bedell,  of  course,  knew  that  the 
payees  were  fictitious,  but  he  was 
not  acting  within  the  scope  of  his 
employment,  but  in  carrying  out  a 
scheme  of  fraud  upon  the  plaintiffs, 
and  under  such  circumstances  his 
knowledge  cannot  be  imputed  to  his 
principals.  Frank  v.  Chemical  Nat. 
Bank,  84  N.  Y.  209,  38  Am.  Rep. 
501;  Weisser  v.  Denison,  10  N.  Y. 
68,  61  AnK  Dec.  731 ;  Welsh  v.  Ger- 
man American  Banl^  73  N.  Y.  424, 
29  Am.  Rep.  175 ;  Cave  v.  Cave,  L. 
R.  15  Ch.  Div.  643,  644.  49  L.  J.  Ch. 
N.  S.  505,  42  L.  T.  N.  S.  730,  28 
Week.  Rep.  793." 
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Identical  facts  and  contentions 
also  appear  in  Jordan  Marsh  Co.  v. 
National  Sbawmut  Bank,  201  Mass. 
397,  408,  22  L.R.A.(N.S.)  250,  87 
N.  £.  740.  Upon  the  point  under 
immediate  discussion  the  court 
said :  "The  question  arises  whether 
the  making  of  a  check  payable  to  a 
fictitious  or  nonexisting  person, 
through  negligent  failure  to  discov- 
er the  fraud  by  which  the  check  is 
obtained,  stands  differently  from 
making  a  check  to  an  actual  person, 
in  reference  to  its  effect  upon  pay- 
ment by  the  defendant.  We  are  of 
opinion  that  there  is  no  difference 
in  law.  In  either  case  it  is  the  duty 
of  the  bank  to  see  tiiat  there  is  a 
genuine  indorsement.  In  some  re- 
spects it  would  be  more  difficult  to 
deceive  a  bank  in  this  particular,  as 
against  vigilant  investigation,  if  the 
payee  was  fictitious  than  if  he  were 
real.  In  some  respects  it  might  be 
less  difficult.  We  know  of  no  de- 
cision that  has  recognized  a  differ- 
ence in  law  between  the  two  cases. 
It  has  been  held  that  there  is  no  dif- 
ference. Armstrong  v.  Pomeroy 
Nat  Bank,  46  Ohio  St  612, 6  L.R.A. 
625,  15  Anou  St  Rep.  665,  22  N.  £. 
866." 

To  the  same  effect  is  United 
States  v.  National  Bank,  123  C.  C. 
A.  501,  205  Fed.  433. 

The  bank's  counsel  rely  largely 
to  sustain  their  position  upon  two 
decisions,  Phillips  v.  Mercantile  Nat. 
Bank,  140  N.  Y.  556, 23  L.R.A.  584, 
37  Am.  St.  Rep.  596,  35  N.  E.  982; 
and  Snyder  v.  Com  Exch.  Nat. 
Bank,  221  Pa.  599, 128  Am.  St  Rep. 
780,  70  Atl.  876.  The  facts  in  these 
two  cases  were  much  the  same  as 
those  in  the  case  at  bar,  with  a  very 
important  exception,  viz.,  that  the 
dishonest  employee  had  authority 
to  draw  checks  and  did  himself  draw 
the  very  checks  in  question.  In  both 
cases  the  decision  is  put  upon  this 
ground,  and  on  this  ground  dis- 
tinguished from  Shipman  v.  Bank 
of  State,  supra. 

As  to  the  third  defense,  that  the 
plaintiff  was  guilty  of  negligence 
which  induced  or  contributed  to  the 
payment  of  the  checks  by  the  bank, 


CO.  V.  HOME  SAV.  BANK.  1199 
lat  Poe.  »9a.) 

the  only  negligence  claimed  is  in  the 
officers  of  the  plaintiff  signing 
the  checks  on  the  false  demands  or 
requisitions  of  Emory,  and  in  the 
fauuire  of  the  plaintiff  to  discover 
the  forgeries  more  promptly.  The 
lower  court  found  such  negligence, 
and  it  is  urged  upon  us  that  the 
question,  being  one  of  fact,  is  con- 
cluded on  appeal  by  such  finding. 
This  is  not  true,  of 
course,  if  there  is  fr'^f,"':7,._„ 
no  conflict  in  the  of  andms— 
evidence  (and  there  S^imcf.  **' 
is  none),  and  the 
conclusion  of  negligence  is  one 
which  cannot  reasonably  be  drawn 
from  the  probative  facts  put  in  evi- 
dence. We  are  much  indined  to  the 
opinion  that  negligence  cannot  be 
reasonably  inferred  from  the  pro- 
bative facts  in  this  case.  The  com- 
pany had  ratiier  an  elaborate  system 
of  approving,  checking,  and  enter- 
ing demands  before  checks  were 
drawn  to  pay  them.  It  was,  as  we 
have  said,  very  similar  to  the  sys- 
tems found  in  other  large  corpora- 
tions. Complaint  is  chiefly  made 
that  the  company  relied  upon  the 
honesty  of  its  heads  of  departments 
and  the  regularity  on  their  face  of 
the  demands  or  requisitions  which 
such  heads  ap- 
proved, and  made  SJ^^^T? 

no   investigation  to  ««l<»— rellKme* 

determine  whether  Sep»rtm«MtB. 

such  demands  were 

fraudulent  or  not  But  trust  mast 

be  placed  in  someone  (Kohn  v.  Sac- 
ramento Electric,  Gas  &  R.  Co.  168 
Cal.  1,  141  Pac.  626;  The  Yamato 
V.  Bank  of  Southern  California,  170 
Cal.  351,  149  Pac.  826),  and  neces- 
sarily in  heads  of  departments.  If 
trusting  them  in  regard  to  demands 
for  checks  for  disbursements  regu- 
lar upon  their  face  is  negligence,  so 
it  would  be  negligence  to  trust  them 
in  a  hundred  other  ways  in  which  it 
is  within  their  i>ower  to  defraud 
their  employer.  Business  could  not 
be  conducted  on  any  such  basis.  It ' 
is  impossible  for  any  large  concern 
to  investigate  minutely  in  advance 
every  demand  for  disbursement 
necessary  for  it  to  make  in  its  daily 
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business.  The  delay  and  expense  of 
so  doing  would  be  too  great. 

But  however  this  may  be,  even  if 
the  company  were  guilty  of  negli- 
gence in  signing  the  checks  upon  the 
fraudulent  demands  of  Emory,  it  is 
plain  that  such  negligence  did  not 
contribute  to  or  induce  the  accept- 
ance by  the  banks  of  the  forged  in- 
dorsements. The  forgery  of  the 
indorsements  was  entirely  distinct 
from  the  issuance 
Banfe— pariDK  of  the  chepka  on 
™*nt5-«irect  of  false  demands,  and 
maker.  *  there  was  no  rela- 
tion between  them. 
This  is  clearly  shown  by  the  fact 
that  Emory  could  just  as  easily  have 
forged  indorsements  on  and  secured 
the  payment  of  checks  issued  on 
genuine  demands,  and  in  fact  did  so 
in  one  instance. 

This  point  also  is  discussed  in 
Jordan  Marsh  Co.  v.  National  Shaw- 
mut  Bank,  supra,  and  the  matter  is 
there  summed  up  as  follows  (201 
Mass.  408) :  "But  l^e  whole  duty 
of  seeing  whether  there  is  a  forgery 
of  such  an  indorsement  upon  any 
check  rests  primarily  upon  the 
banker.  The  drawer  of  the  check 
has  nothing  to  do  with  that.  Ordi- 
narily he  makes  no  representation 
that  has  any  relation  to  it.  In  the 
case  just  supposed  he  made  no  rep- 
resentation in  regard  to  it.  The 
checks  payable  to  the  order  of  A.  L. 
Sefton,  which  she  did  not  indorse, 
were  wrongly  paid,  and  the  defend- 
ant's liability  for  payment  is  like 
that  for  the  payment  of  any  other 
check  bearing  such  a  forged  indorse- 
ment. The  plaintiff  had  nothing  to 
do  with  the  payment,  or  with  the  de- 
fendant's performance  or  nonper- 
formance of  its  duiy  to  see  that  pay- 
ment was  made  to  the  right  person. 
There  are  many  cases  that  illustrate 
the  rule  that  negligence  of  the  mak- 
er is  immaterial  unless  it  is  of  a 
kind  that  directly  and  proximately 
affects  the  conduct  of  the  banker  in 
the  performance  of  his  duties.  [Cit- 
ing many  cases.]" 

The  other  particular  in  which  it 
is  claimed  that  the  plaintiff  was  neg- 
ligent is,  as  we  have  said,  that  the 


plaintiff  did  not  examine  more  care- 
fully the  canceled  checks  as  they 
were  returned  to  it,  and  discover  the 
forgeries  earlier.  The  plaintiff  did 
indeed  make  some  examination  of 
the  returned  checks  to  see  that  the 
indorsements  were  regular.  But  a 
depositor  is  not  bound  to  examine 
the  indorsements  on 
returned  checks.  He  depositor  t« 
is  bound  within  a  S^^^'^l.llf; 
reasonable  time  to 
ascertain  the  genuineness  of  the 
checks  themselves  (Janin  v.  London 
&  S.  F.  Bank,  92  Cal.  14,  14  L.R.A. 
320,  27  Am.  St.  Rep.  82,  27  Pac 
1100)  ;  but,  as  to  indorsements,  the 
rule  and  its  reason  are  correctly 
stated  in  Shipman  v.  Bank  of  State, 
126  N.  Y.  318,  12  L.R.A.  791,  22 
Am.  St.  Rep.  821,  27  N.  E.  371. 
"The  defendant's  contract  was  to 
pay  the  checks  only  upon  a  genuine 
indorsement.  The  drawer  is  not 
presumed  to  know,  and  in  fact  sel- 
dom does  know,  the  signature  of  the 
payee.  The  bank  must,  at  its  own 
peril,  determine  that  question.  It 
has  the  opportunity,  by  requiring 
identification  when  the  check  is  pre- 
sented, or  a  responsible  guaranty 
from  thjR  party  presenting  it,  of  as- 
certaining whether  the  indorsement 
is  genuine  or  not.  When  it  returns 
the  check  to  the  depositor,  as  evi- 
dence of  a  payment  made  by  his  di- 
rection, the  latter  has  the  right  to 
assume  that  the  bank  has  ascer- 
tained the  fact  to  be  that  the  in- 
dorsement is  genuine.  Weisser  v. 
Dennison,  10  N.  Y.  68,  61  Am.  Dec 
731;  Welsh  v.  German  American 
Bank,  73  N.  Y.  424,  29  Am.  Rep. 
175;  Frank  v.  Chemical  Nat.  Bank, 
84  N.  Y.  209,  38  Am.  Rep.  501; 
First  Nat.  Bank  v.  Whitman,  94  U. 
S.  347,  24  L.  ed.  231 ;  Leather  Mfrs. 
Nat.  Bank  v.  Morgan,  117  U.  S.  107, 
29  L.  ed.  811,  6  Sup.  Ct,  Rep.  657." 

See  also  Jordan  Marsh  Co.  t. 
National  Shawmut  Bank,  supra ; 
United  Secur.  L.  Ins.  &  T.  Co.  v. 
Central  Nat.  Bank,  185  Pa.  686,  40 
Atl.  97;  German  Sav.  Bank  v.  Citi- 
zens* Nat.  Bank,  101  Iowa,  530,  63 
Am.  St.  Rep.  399,  70  N.  W.  769.  2 
Am.  Neg.  Rep.  349;  Guaranty  State 
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Bank  &  T.  Co.  v.  Lively,  —•  Tex.  Civ. 
App.  — ,  149  S.  W.  211 ;  Masonic 
Benefit  Aaso.  v.  First  State  Bank, 
99  Miss.  610,  55  So.  408. 

As  to  the  fourth  ground  of  de- 
fense, that  there  was  an  account 
Qtated  between  the  parties  by  rea- 
son of  the  rendition  of  semimonthly 
statements  by  the  bank  to  the  plain- 
tiff and  no  objection  made  hy  the 
plaintiff,  it  is  the  rule  that  an  ac- 
count stated  may  be  opened  for 
fraud  or  mistake  shown.   The  mis- 

Ae«..>.t  .t«t««-  H*^?  in  this  case  is 
openiH  tor  piam,  and  the  rule 
is  as  applicable  to 
an  account  stated  between  a  bank 
and  a  depositor  as  to  any  other. 
Shipman  v.  Bank  of  State,  Jordan 
Marsh  Co.  v.  National  Shawmut 
Bank,  and  Janin  v.  London  &  S.  F. 
Bank,  supra;  3  E.  C.  L.  532. 

A  further  question,  however,  pre- 
sents itself  upon  this  point.  In  the 
front  of  the  pass  book  used  by  the 
plaintiff  up  to  June.  1914,  is  a  print- 
ed statem^t  headed  "Agreement 
with  Depositor,"  and  reading  as  fol- 
lows (the  italics  are  ours) : 

"In  accepting  this  pass  book  it  is 
understood  that  the  Globe  Savings 
Bank,  in  receiving  notes,  drafts,  &h& 
checks  on  points  other  than  Los 
Angeles,  either  for  collection  or 
credit,  shall  transmit  the  same  in 
the  usual  manner  for  collection, 
either  to  the  bank  on  which  the  same 
are  drawn,  or  to  such  bank  or  per- 
sons as  it  may  deem  reliable,  with 
the  express  understanding  that  the 
same  is  done  solely  for  account  and 
convenience  of  the  depositor,  and 
that  the  Globe  Savings  Bank  shall  in 
no  way  be  liable  for  default  of  any 
such  bank,  person,  or  subagents,  or 
for  loss  in  transit,  or  for  any  other 
cause  whatever,  until  tiie  proceeds 
in  actual  money  shall  come  into  its 
possession. 

"It  is  also  further  expressly 
agreed  and  declared  that  it  is  a  con- 
dition upon  which  the  Globe  Savings 
Bank  accepts  the  deposits  of,  pays 
the  checks  of,  and  does  business  for 
the  depositor  herein  named  that 
whenever  this  book  may  be  written 
up  by  the  said  bank  and  returned  to 
6  A.L.IL— 76. 
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said  depositor  with  checks  drawn  by 
said  depositor  on,  and  paid  by,  said 
bank,  and  other  vouchers,  by  per- 
sonal delivery,  messenger,  mail,  or 
otherwise,  said  depositor  shall,  with- 
in ten  days  after  receipt  thereof, 
make  such  examination  of  the 
account  and  the  returned  vouchers 
and  checks  as  will  satis^  him  (or 
her)  of  their  correctness,  genuine- 
ness, and  regularity,  both  as  to  face 
and  indorsements,  and  that  a  failure 
by  said  depositor  to  report  in  writ- 
ing anything  to  the  contrary  to  said 
bank  within  ten  days  after  such  de- 
livery, shall  be  deemed  positive  and 
conclusive  evidence  that  the  examin- 
ation, as  above,  has  been  made  by 
said  depositor,  and  that  the  account 
and  checks  and  vouchers  have  been 
found  correct  in  all  the  particulars 
above  indicated,  and  that  after  the 
said  ten  days  shall  have  elapsed 
without  objection  or  notice  to  the 
said  bank  of  errors  or  omissions, 
the  said  depositor  shall  not  have  the 
right  as  against  the  said  bank  to 
question  or  dispute  the  genuineness, 
regularity,  or  correctness  of  the  said 
account,  vouchers,  or  checks,  or  any 
of  them,  concerning  the  amount 
thereof,  or  the  signatures  or  other 
writing  on  the  face  of  said  checks, 
or  the  tTidorsemeTUa,  or  other  writ- 
ings on  the  back  thereof." 

This  statement  is  not  signed  by 
the  plaintiff,  nor  is  there  any  show- 
ing that  it  was  called  to  the  plain- 
tiff's attention  or  wittingly  agreed  to 
by  it.  It  is  just  the  character  of 
thing  that  the  average  man  would 
not  trouble  to  read,  or,  reading, 
would  fail  to  appreciate  the  signif- 
icance of  the  inclusion  in  it  of  "in- 
dorsements," and  the  fact  that  it 
very  materially  changed  the  usual 
obligation  of  a  bank  to  its  deposit- 
ors. There  is  no  reason,  so  far  as 
we  know,  why  a  depositor  may  not 
make  such  an  agreement  if  he  delib- 
erately chooses  to  do  so,  unreason- 
able as  it  is.  But  it  is  evident  that 
the  statement  comes  in  the  category 
of  "traps  for  the  unwary,"  and  be- 
fore such  statement  can  be  given 
effect  as  a  contract  binding  upon  the 
depositor  and  changing  in  a  substan- 
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tial  particular  the  relation  which 
presumably  he  thought  he  was  en- 
tering into,  it  must  appear  affirma- 
tively that  he  consented  and  agreed 

B-nwif^ot  of  to  it  either  by  be- 
notiee  In  mg  required  to  sign 

p»..  book.  having  his- 

attention  particularly  called  to  it.  It 
is  not  sufficient  merely  that  it  ap- 
pear in  the  front  of  the  pass  book. 
The  case  is  not  one  in  which  the 
party  must  know  that  he  is  accept- 
ing a  contract,  as  where  he  is  ac- 
cepting an  insurance  policy,  and 
should  therefore  realize  the  neces- 
sity of  acquainting  himself  with  its 
terms.  For  this  reason  it  does  not 
come  within  the  principle  of  such 
cases  as  Madsen  v.  Maryland  Casu- 
alty Co.  168  Cal.  204.  142  Pac.  51. 
It  18  more  nearly  analogous  to  the 
case  of  special  conditions  or  limita^ 
tions  printed  on  the  back  of  a  rail- 
road ticket.  It  is  also  to  be  noted 
that  probably  the  pass  book  never 
came  to  the  attention  of  any  re- 
sponsible officer  of  the  plaintiff  au- 
thorized to  make  contracts.  The 
actual  handling  of  the  pass  book  and 
the  making  of  deposits  are  ordinari- 
ly, in  the  case  of  large  concerns,  in- 
trusted to  some  subordinate.  The 
case  comes  within  the  principles 
discussed  on  pages  260  to  263  of  9 
C^c,  uid  is  not  distinguishable  from 
Neuman  v.  National  Shoe  &  Leather 
Exch.  26  Misc.  388,  56  N.  Y.  Supp. 
193,  and  Ackenhausen  v.  People's 
Sav.  Bank,  110  Mich.  175,  33  L.R.A. 
408,  64  Am.  St  Rep.  338,  68  N.  W. 
118. 

In  order  for  the  bank  to  avail  it- 
self of  the  statement  as  a  contract 
made  by  the  plaintiff,  it  was  neces- 
sary for  the  bank  to  prove  that  the 
statement  had  been  called  to  the  at- 
tention of  some  responsible  ofIu:er 
of  the  company.  Without  this  it  can- 
not be  fairly  said  that  it  was  ac- 
cepted or  consented  to  by  the  com- 
pany, and  nothing  of  this  sort  ap- 
pears. 

We  are  not  unaware  of  the 
numerous  authorities  holding  that  a 
rule  or  regulation  printed  in  a  sav- 
ings bank  pass  book  accepted  by  the 
depositor  is   binding  upon  him. 


Practically  all,  if  not  all,  of  these 
cases,  however,  are  cases  wheiein 
eilher  the  circumstances  were  sodi 
that  the  consent  of  the  depositor  to 
the  by-law  reasonably  appeared,  or 
the  bcuik  was  a  mutual  one,  the  mem> 
bers  of  which  were  the  depositors, 
who  as  members  were  bound  by  the 
bank's  rules.  In  practically  all  <^ 
them  also  the  rule  involved  was  a 
reasonable  and  customary  one, 
which  presumably  the  depoutor 
would  be  aware  of  as  an  ordinary 
incident  of  the  relation  of  savinsa 
depositor  and  bank.  The  matter  is 
discussed  at  some  length  in  Acken- 
hausen v.  People's  Sav.  Bank,  supra, 
and  with  that  discussion  we  agree. 

The  fifth  and  last  point  of  the  re- 
spondent is  that  the  checks  were  not 
tendered  back  to  the  bank  before  the 
commencement  of  the  action.  The 
facts  regarding  this  are  that  imme- 
diately upon  the  discovery  of  the 
forgeries  the  plaintiff  notified  the 
bank  in  writing  of  that  fact  and  that 
it  held  the  bank  responsible.  Copies 
of  the  checks  were  attached  to  the 
notice.  The  complaint  alleges  a  de- 
mand by  the  plaintiff  for  the  amount 
of  the  checks  and  a  refusal  by  the 
bank.  This  allegation  is  admitted 
by  the  answer.  The  answer  also 
denies  liability  and  sets  up  other  af- 
firmative defenses,  but  contains 
nothing  whatever  relative  to  any 
failure  by  the  plaintiff  to  tender  the 
checks.  Apparantly,  the  point  was 
not  brought  up  in  any  manner  at 
the  trial,  although  at  the  openingot 
the  trial  the  question  of  a  demand 
by  the  plaintiff  was  discussed,  and 
the  bank's  counsel  admitted  that 
such  demand  had  been  made.  The 
first  reference  to  the  nonreturn  of 
the  checks  is  in  the  findings,  which 
contain  a  finding  that  the  plaintiff 
has  not  returned  or  offered  to  re- 
turn them.  The  conclusions  of  law 
contained  in  the  findings,  however, 
show  that  the  decision  for  the  de- 
fendant was  not  placed  on  this 
ground.  So  far  as  the  record  showi, 
we  believe  it  is  a  fair  conclusiosi 
that  the  bank's  position  from  the 
time  it  was  notified  of  the  forgeries 
has  been  one  (Koln  v.  Sacrameotio 
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Electric,  Gas  &  R.  OS.  168  Gal.  1, 
141  Pac.  626 ;  The  Yamato  v.  Bank 
of  Southern  Galifomia,  170  Cal.  351, 
149  Pac.  826),  where  a  tender  of 
the  checks  would  have  been  an  idle 
ceremony,   not   changing   in  the 

slightest  the  exiat- 
eihee^  **  positions  of  the 

parties,  and  there- 
fore not  required  (38  Cyc.  135) . 

If,  however,  the  record  is  not  suf- 
ficient to  justify  an  affirmative  con- 
clusion as  to  the  bank's  position 
from  the  time  demand  was  made 
upon  it,  the  bank  cannot  rely,  upon 
appeal,  upon  the  insufficiency  of  the 
record  in  this  respect.  !t  is  clear 
that  the  point  was  not  made  at  the 
trial,  that  the  cause  was  tried  on  oth- 
er issues  entirely  and  as  if  this  point 
were  not  present,  and  that  the  neces- 
sity of  proving  either  tender  or  an 
excuse  for  it  was  not  brought  to  the 
plaintiff's  attention.  Such  a  point, 
which  the  plaintiff  might,  and  in 
this  case  in  all  probability  could. 
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have  met  by  sufficient  evidence  if  ob- 
jection to  its  recovery  had  been 

made  on  this  ground  Appe«t-r.i.iM, 
at*the  trial,  cannot  aneatitm  for 

be  raised  for  the  *"* 
first  time  on  appeal.  Bank  of  Stock- 
ton V.  Rowland,  42  Cal.  129 ;  Richey 
V.  Haley,  138  Cal.  441,  71  Pac.  499. 

We  have  discussed  this  point  as  if 
a  tender  of  the  checks  by  the  plain- 
tiff to  the  bank  were  in  fact  neces- 
sary unless  excused  or  waived. 
Redington  v.  Woods,  45  Cal.  406, 13 
Am.  Rep.  190,  would  seem  so  to 
hold.  There  is,  however,  strong  au- 
thority to  the  contrary  (see  United 
States  V.  National  Bank,  123  G.  G. 
A.  501,  205  Fed.  433,  supra,  and 
cases  there  cited) ,  and  we  do  not  de- 
sire to  be  considered  as  conceding 
that  a  tender  was  in  fact  necessary. 

Judgment  reversed. 

We  concur :  Shaw,  J. :  Lawlor,  J. 

Petition  for  rehearing  denied, 
July  17,  1919. 


ANNOTATION. 

Plrinled  tiateiiieiit  of  rolei  in  put  book  as  affecting  rights  ol  bank  and  de- 
positor. 


L  Introductory,  1203. 
n.  Printing:  of  rules  in  pass  book  as 
notice  to  depositor: 

a.  Majority  doctrine,  1203. 

b.  Hinority  doctrine,  1205. 

I.  Introductory, 

This  note  Is  confined  to  a  discus- 
sion of  the  effect,  as  between  bank 
and  depositor,  of  the  printing  in  the 
pass  book  issued  to  the  depositor  of 
rules  of  the  bank.  It  does  not  include 
cases  wherein  the  binding  effect  of  the 
rules  on  the  depositor  is  due  to  the  fact 
that  he  has  signed  or  otherwise  ex- 
pressly accepted  them,  although  they 
may  also  be  inserted  in  the  pass  book. 
This  limitation  on  the  scope  of  the 
note  is  especially  to  be  borne  in  mind 
in  connection  with  the  subdivision  dis- 
cussing the  validity  of  rules,  no  full 
discussion  of  the  validly  of  the  rules 
of  savings  banks  being  therein  at- 
tempted. 


m.  Validity  of  rule,  1206. 
IV.  Effect    of    negligence    of  bank, 
1206. 

V.  Effect  of  negligence  of  depositor, 
1212. 

JI.  PrinUno  of  ruleo  In  paoo  hoole  ma 

notice  to  depositor, 

a.  Majority  doctrine. 

By  the  weight  of  authority  if  a  de- 
positor accepts  and  retains  a  pass  book 
wherein  are  printed  rules  of  the  bank 
respecting  the  repayment  of  the  depos- 
it he  is  deemed  to  acquiesce  therein, 
and  they  become  a  part  of  the  contract 
between  the  bank  and  the  depositor. 

Connecticnt — Chase  v.  Waterhury 
Sav.  Bank  (1904)  77  Conn.  295.  69 
L.R.A-  829,  B9  Atl.  37,  1  Ann.  Cas.  96, 
17  Am.  Neg.  Rep.  186. 

Maine. — Ladd  v.  Augusta  Sav.  Bank 
(1902)  96  Me.  610,  68  IiJl.A.  288,  62 
Atl.  1012. 

Massachusetts. — ^Wall  v.  Provident 
Inst,  for  Sav.  (1868)  6  Allen,  320. 


Digitized  by 


Google 


1204 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[5  A.LJL 


New  Hampshire. — Heath  v.  Ports- 
mouth Sav.  Bank  (1865)  46  N.  H.  78, 
88  Am.  Dec.  194. 

New  Jersey. — Gossrove  v.  Provident 
Inst  for  Sav.  (1899)  64  N.  J.  L.  663. 
46  Atl.  617. 

New  York. — Schoenwald  v.  Metro- 
politan Sav.  Bank  (1874)  57  N.  Y.  418; 
Ferguson  v.  Harlem  Sav.  Bank  (1904) 
43  Misc.  10,  86  N.  Y.  Supp.  825. 

Pennsylvania.  —  Burrill  v.  Dollar 
Sav.  Bank  (1879)  92  Pa.  134.  37  Am. 
Kep.  669. 

Vermont — Giford  v.  Rutland  Sav. 
Bank  (1890)  63  Vt.  108,  11  L.R.A. 
794,  25  Am.  St.  Rep.  744,  21  Atl.  840. 

Wisconsin. — Wegner  v.  Second  Ward 
Sav.  Bank  (1890)  76  Wis.  242,  44  N. 
W.  1096. 

"We  must  take  the  clause  in  the  de- 
posit book  to  have  been  made  part  of 
the  contract  between  the  plaintiff  and 
the  defendant."  Heath  v.  Portsmouth 
Sav.  Bank  (N.  H.)  supra. 

In  Chase  v.  Waterbury  Sav.  Bank 
(Conn.)  supra,  it  was  said:  "By  ac- 
cepting from  the  bank  and  using,  as 
she  did,  the  deposit  book  in  which 
articles  IS  and  15  of  the  by-laws  were 
printed,  the  plaintiff  assented  to  these 
regulations^  and  they  became  a  part 
of  the  contract  of  deposit  for  the  pro- 
tection of  the  bank  and  the  depositor, 
and  were  binding  alike  upon  both.'' 

In  Cosgrove  v.  Provident  Inst,  for 
Sav.  (N.  J.)  supra,  it  was  said:  "The 
plaintiffs,  by  accepting  the  deposit 
book  with  this  by-law  printed  upon  it, 
had  become  chargeable  with  knowl- 
edge of  its  provisions,  and  as  they 
made  no  objection  to  such  provisions 
they  are  presumed  to  have  assented  to 
them,  and  the  by-law  therefore  became 
a  part  of  the  contract  between  the  par- 
'  ties.'' 

In  Schoenwald  v.  Metropolitan  Sav. 
Bank  (N.  Y.)  supra,  it  appeared  that 
the  depositor  was  unable  to  read  or 
write  the  English  language  in  which 
the  rules  in  her  pass  book  were  writ- 
ten. The  court,  however,  said:  "We 
must  assume,  as  was  assumed  on  the 
trial,  that  she  did  understand  the  na- 
ture and  effect  of  her  contract  with 
the  defendant." 

In  Burrill  v.  Dollar  Sav.  Bank  (Pa.) 
supra,  the  inability  of  the  depositor 


to  read  or  write  was  held  not  to  affect 
the  rule,  the  court  saying:  "Savings 
banks  like  the  defendant  in  error  are 
really  charities  for  the  benefit  of  the 
poor.  With  many  thousands  of  de- 
positors they  can  only  save  themselves 
from  imposition  and  loss  by  rules 
strictly  enforced.  The  rule  under 
which  the  defendants  claim  protection 
is  a  very  reasonable  one,  and  neces- 
sary for  their  safety.  The  fact  that 
the  plaintiff  was  illiterate,  and  could 
not  read  the  rules  in  the  bank  book 
delivered  to  him,  made  no  difference. 
He  ought  to  have  requested  it  to  be 
read  to  him.  Common  prudence  re- 
quired this  precaution." 

In  Ladd  v.  Augusta  Sav.  Bank  (Me.) 
supra,  it  appeared  that  certain  rules 
of  a  savings  bank  were  printed  in  the 
pass  book,  among  others  a  rule  that 
the  depositor  ahould  sign  the  rules 
"and  thereby  agree  to  be  bound  by 
them."  Holding  a  depositor  to  be 
bound  by  the  rules  printed  in  the  book, 
though  he  never  signed  any  agreement 
to  be  bound  thereby,  the  court  said: 
"One  method  certainly  of  obtaining 
and  showing  the  depositor's  agreement 
to  be  bound  by  the  rules  and  regula- 
tions of  the  bank  was  to  have  him 
sign  a  contract  to  that  effect,  but  this 
was  not  the  only  way.  If  a  depositor 
in  a  savings  bank  receives  from  the 
bank  a  bank  book  containing  hiles, 
regulations,  and  conditions  which  af- 
fect his  contractual  relations  with  the 
bank  and  its  liability  to  him,  clearly 
printed  therein,  and  reads  them  so 
that  he  knows  of  their  existence,  and 
continues  to  leave  his  deposit  in  the 
bank  and  to  make  additional  deposits 
and  to  hold  the  bank  book  as  his 
voucher,  he  must  be  presumed  to  have 
agreed  to  be  bound  by  them,  so  that 
they  will  become  a  part  of  his  contract 
with  the  bank." 

To  the  same  effect,  in  Glfford  v.  Rut- 
land Sav.  Bank  (Vt.)  supra,  the  court 
said:  "Now  we  discover  nothing  upon 
the  face  of  this  transaction  that  shows 
that  it  was  the  intention  of  these  paz^ 
ties  that  plaintiff  should  be  deemed 
to  assent  to  the  by-laws  only  by  sub- 
scribing his  name  to  said  book;  bat 
quite  the  contrary  appears.  Both  pa> 
ties  knew  that  plaintiff  had  not  signed 
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said  book,  but  yet  they  continued  to 
ocenpy  to  each  other  ttie  relation  that 
tlie  deposits  created,  and  presumably 
with  the  matnal  intention  that  all  the 
rights  and  incidents  of  that  relation 
should  attach  to  it,  as  it  is  not  to  be 
presumed  that  they  or  either  of  them 
expected  or  intended  that  the  noncom- 
pliance with  one  by-law  should  nullify 
the  whole,  but  rather  that  the  matter 
should  stand  as  though  that  by-law 
did  not  exist  Hence,  by  receiving  and 
holding  the  deposit  book  as  his  vouch- 
er against  the  bank,  with  the  by-laws 
printed  in  it,  of  which  the  case  shows 
he  had  actual  knowledge,  and  con- 
tinuing his  relation  of  depositor,  he 
must  be  taken  thereby  to  have  assent- 
ed to  the  by-laws,  save  the  one  tiiat 
he  knew  was  not  complied  with,  and 
to  have  agreed  to  than  as  a  part  of  the 
contract  of  deposit." 

h.  Minority  doctrinm. 

In  at  least  two  jurisdictions  it  is 
held  that  to  make  rules  printed  in  a 
savings  bank  pass  book  binding  on  the 
depositor  they  must  be  called  to  his 
attention  and  assented  to  by  him. 
Ackenhausen  v.  People's  Sav.  Bank 
(1896)  110  Mich.  176,  88  L.R.A.  408, 
64  Am.  St  Rep.  388, 68  N.W.  118.  And 
see  the  reported  case  (Los  Angeles 
Invest.  Co.  v.  Home  Sav.  Bank,  ante, 
1193). 

In  Ackenhausen  v.  People's  Sav. 
Bank  (Mich.)  supra,  the  court  held, 
with  respect  to  a  by-law  relieving  the 
bank  of  responsibility  in.  case  of  pay- 
ment to  a  person  wrongfully  in  posses- 
sion of  the  pass  book,  that  the  mere . 
printing  of  the  by-law  in  the  book  did 
not  bind  the  depositor.  The  court 
said:  "We  think  the  requirement  of 
the  statute  that  the  deposits  shall  be 
paid  to  the  depositor  or  his  legal  rep- 
resentatives cannot  be  changed  by  a 
by-law,  unless  the  attention  of  the 
depositor  is  called  to  the  by-law,  and 
he  assents  thereto,  actually  or  im- 
pliedly." 

ttl.  Validity  of  rule. 

It  is  uniformly  held  that  rules  of  a 
savings  bank  printed  in  the  pass  book 
issued  to  a  depositor  and  acquiesced 
in  by  him,  to  the  effect  that  the  pass 
book  is  the  sole  evidence  of  the  right 


to  withdraw  the  money  deposited,  and 
that  a  payment  to  a  person  presentins 
the  book  shall  be  effectual  to  discharge 
the  bank,  are  reasonable  and  valid. 
Chase  v.  Waterbury  Sav.  Bank  (1904) 
77  Conn.  295,  69  L.R.A.  329,  69  Atl.  37, 
1  Ann.  Gas.  96,  17  Am.  Neg.  Rep.  186; 
Ladd  V.  Augusta  Sav.  Bank  (1902)  96 
Me.  510,  68  L.R.A.  288,  62  Atl.  1012; 
Donlan  v.  Provident  Inst,  for  Sav. 
(1879)  127  Mass.  18S,  34  Am.  Rep. 
368;  Cosgrove  v.  Provident  Inst  for 
Sav.  (1899)  64  N.  J.  L.  653,  46  Atl. 
617;  Warhus  v.  Bowery  Sav.  Bank 
(1860)  21  N.  Y.  543;  Kelly  v.  Emigrant 
Industrial  Sav.  Bank  (1867)  2  Daly 
(N.  Y.)  227;  Burrill  v.  Dollar  Sav. 
Bank  (1879)  92  Pa.  134,  37  Am.  Rep. 
669. 

See  also  the  following  subdivision 
of  this  note  for  cases  wherein  the 
validity  of  such  rules  is  assumed  and 
their  effect  discussed. 

A  rule  that  payment  will  not  be 
made  except  on  production  of  the  pass 
book  is  reasonable.  Warhus  v.  Bowery 
Sav.  Bank  (1860)  21  N.  Y.  543. 

In  Kelly  v.  Emigrant  Industrial  Sav. 
Bank  (1867)  2  Daly  (N.  Y.)  227,  it 
was  said :  "I  think  the  agreement  on 
the  part  of  the  plaintiff  with  the  de- 
fendants was  that  payments  to  persons 
producing  the  pass  books  should  be 
valid  payments  to  discharge  them 
(12th  section,  'By-laws  of  the  Busi- 
ness of  the  Bank').  If  it  was  not  an 
agreement  it  was  a  regulation,  of 
which,  being  printed  in  a  pass  book, 
he  must  be  charged  with  notice,  and 
subjected  to  the  duty  of  giving  notice 
to  them  promptly  of  the  loss  of  the 
book." 

In  Donlan  v.  Provident  Inst  for  Sav. 
(1879)  127  Mass.  183,  34  Am.  Rep.  368, 
the  court  sustained  the  validity  of  by- 
laws providing  that  **the  institution 
will  not  be  responsible  for  loss  sus- 
tained, when  a  depositor  has  not  given 
notice  of  his  book  being  stolen  or  lost, 
if  such  book  be  paid  in  whole  or  in 
<part  on  presentment,"  and  that  it 
"does  not  undertake  to  be  answerable 
for  the  consequences  of  any  mistake 
as  to  identity,  if  it  pays  to  a  wrong 
party  upon  the  bank  book  being  pre- 
sented." In  that  case  it  was  said: 
'*The  regulations  adopted  appear  to  be 
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reasonable  and  proper,  with  reference 
to  the  peculiar  business  for  which 
such  corporations  are  chartered,  and 
the  bank  had  authwity  under  the  laws 
of  this  commonwealth  to  make  them." 

JF.  Effect  of  negligence  of  liank. 

The  fact  that  a  bank  has  printed 
In  the  pass  book  issued  to  a  depositor 
a  rule  to  the  effect  that  payment  shall 
be  made  to  the  person  presenting*  the 
book  does  not  relieve  it  of  the  duty  to 
exercise  care  in  making  payments,  and 
where  pajonent  is  made  to  a  person 
wrongfully  in  possession  of  the  pass 
book  the  bank  is  liable  if  under  all  the 
circumstances  of  the  case  it  was  neg- 
ligent in  making  the  payment  without 
further  inquiry  or  precaution.  Chase 
V.  Waterbury  Sav.  Bank  (1904)  77 
Conn.  295,  69  L.R.A.  329,  59  Atl.  37, 
1  Ann.  Cas.  96,  17  Am.  Neg.  Rep.  186; 
Ladd  V.  Augusta  Sav.  Bank  (1902)  96 
Me.  610,  68  L.R.A.  288,  52  Atl.  1012; 
Cosgrove  t.  Provident  Inst,  for  Sav. 
(1899)  64  N.  J.  L.  65S,  46  Atl.  617; 
Schoenwald  v.  Metropolitan  Sav.  Bank 
(1874)  57  N.  y.  418;  Appleby  v.  Erie 
County  Sav.  Bank  (1875)  62  N.  y.  12; 
Allen  V.  Williamsburgh  Sav.  Bank 
(1877)  69  N.  Y.  314;  Kummel  v.  Ger- 
mania  Sav.  Bank  (1891)  127  N.  Y.  488, 
IS  L.R.A.  786,  28  N.  E.  398;  Saling  v. 
German  Sav.  Bank  (1889)  15  Daly, 
386,  7  N.  Y.  Supp.  642;  Tobin  v.  Man- 
hattan Sav.  Inst.  (1893)  6  Misc.  110, 
26  N.  y.  Supp.  14 ;  Abramdwitz  v.  Citi- 
zens' Sav.  Bank  (1896)  17  Misc.  297, 
40  N.  Y.  Supp.  385;  Cornell  v.  Emi- 
grant Industrial  Sav.  Bank  (1887)  9 
N.  y.  S.  R.  72;  Wail  v.  Emigrant  In- 
dustrial Sav.  Bank  (1892)  64  Hun, 
249,  19  N.  Y.  Supp.  194;  Geitelsohn  v. 
Citizens'  Sav.  Bank  (1896)  17  Misc. 
674,  40  N.  Y.  SupD.  662;  Israel  v.  Bow- 
ery Sav.  Bank  (1881)  9  Daly  (N.  Y.) 
507;  Gifford  v.  Rutland  Sav.  Bank 
(1890)  63  Vt.  108,  11  L.R.A.  794,  25 
Am.  St.  Rep.  744,  21  Atl.  340;  Wegner 
v.  Second  Ward  Sav.  Bank  (1890)  76 
Wis.  242,  44  N.  W.  1096, 

As  to  the  duty  of  inquiry  devolving 
on  the  bank,  the  court  in  Cornell  v. 
Emigrant  Industrial  Sav.  Bank  (1887) 
9  N.  Y.  S.  R.  72,  said :  "In  this  case 
there  is  no  evidence  whatever  of  any 
effort  on  the  part  of  the  bank  to  as- 
certain whether  the  person  presenting 


the  book  was  entitled  to  its  custody. 
No  question  seems  to  have  been  aaked, 
notwithstanding  that  the  teller  was  re- 
quested to  prepare  the  draft,  which  he 
did.  It  may  be  said  that  there  were 
no  circumstances  attending  the  ap- 
plication calculated  to  excite  the  sus- 
picion of  the  teller,  and  that  this  re- 
lieved the  bank  officers  from  any  im- 
putation of  negligence.  But  this  does 
not  seem  to  be  a  proper  response  to 
the  accusation.  The  bank  assumed  the 
obligation  of  ordinaiy  care,  and  must 
employ  it  in  all  cases  where  a  demand 
is  made.  The  test  could  be  made  by 
an  examination  of  the  signature  if  the 
depositor  is  able  to  write,  or  an  inter< 
rogation  as  to  the  number  of  the  book, 
or  as  to  the  residence  and  antecedents 
of  the  person  presenting  the  draft, 
which  would  perhaps  be  a  sufficient 
compliance  with  the  obligation  Ukey 
have  assumed,  if  nothing  suspicious 
appeared  as  the  result  of  such  exami- 
nation." 

The  burden  is  on  the  depositor  to 
show  negligence.  Israel  v.  Bowery 
Sav.  Bank  (1881)  9  Daly  (N.  Y.)  507. 

In  Eaves  v.  People's  Sav.  Bank 
(1858)  27  Conn.  229,  71  Am.  Dec.  69, 
it  appeared  that  the  following  rule  was 
printed  in  the  pass  book:  "Payment 
on  deposits  shall  be  made  only  to  the 
depositor  or  to  his  or  her  order,  or  to 
the  depositor's  legal  representative, 
on  the  presentation  of  the  depositor's 
book."  The  bank  paid  to  a  person  who 
had  stolen  the  book  and  forged  an  or- 
der. It  was  held  that  the  bank  was 
liable,  the  forged  order  being  in  order 
and  the  rule  not  permitting  payment 
on  the  book.  The  court  said,  obiter: 
"Had  the  book  contained  this  further 
notice  that  the  presentation  of  the 
book  shall  be  taken  to  be  full  authority 
for  paying  the  money,  the  defendants 
would  have  had  a  good  defense,  for  it 
might  be  reasonably  held  in  that  case 
that  the  bank  insisted  upon  this  as  a 
condition  of  receiving  the  deposit." 

In  Chase  v.  Waterbury  Sav.  Bank 
(Conn.)  supra,  there  was  involved  a 
rule  which  the  court  said  was  prob- 
ably adopted  in  view  of  the  ruling  in 
the  Eaves  Case,  and  which  provided 
as  follows:  "This  bank  will  not  be 
responsible  to  any  depositor,  or  to  his 
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heirs  or  assigns,  for  any  fraud  that 
may  be  practised  upon  any  of  the  of- 
ficers of  this  institution  by  forged 
signatures,  or  by  presenting  a  d^osit- 
or's  book,  and  drawing  money  without 
the  knowledge  or  consent  of  the  own- 
er. And  all  entries  of  money  paid, 
made  in  the  depositor's  book  by  an 
officer  of  the  institution,  shall  be 
deemed  good  and  valid  evidence  of 
money  paid,  and  shall  exonerate  this 
bank  from  any  liability  on  account  of 
any  fraud  practised  in  drawing  the 
money  of  any  depositor."  As  to  the 
effect  of  that  rule  it  was  said:  "By 
its  provisions  the  bank  was  not  re- 
lieved from  its  duty  to  exercise  ordi- 
nary care  to  prevent  payment  to  the 
wrong  person,  even  though  such  per- 
son presented  a  deposit  book;  and  in 
accepting  this  regulation  the  depositor 
agreed  to  bear  the  loss  of  a  payment 
to  the  wrong  person  presenting  the 
deposit  book,  only  to  the  extent  that 
the  bank  acted  reasonably."  It  was 
accordingly  held  that  it  was  a  question 
for  the  jury  whether  the  bank  was 
negligent  in  not  preserving  the  sig- 
natures of  its  depositors  for  compari- 
KU  or  issuing  a  new  pass  book  to  a 
person  other  than  the  depositor,  and 
in  not  detecting  the  fact  that  a  bond 
presented  to  secure  the  issue  of  the 
new  pass  book  was  forged. 

In  Eimins  v.  Boston  Five  Cents  Sav. 
Bank  (1885)  141  Mass.  33,  55  Am.  Rep. 
441,  6  N.  E:  242,  it  was  held  that  the 
depositor  was  not  charged  with  notice 
of  a  similar  amendment,  and  under  the 
original  by-law,  which  was  similar  to 
that  involved  in  the  Eaves  Case,  it  was 
held  that  the  bank  was  liable  fox  a 
p^rment  on  a  forged  order. 

In  Ladd  v.  Augusta  Sav.  Bank 
(1902)  96  He.  610,  58  L.R.A.  288,  62 
AU.  1012,  wherein  it  appeared  that 
payment  was  made  without  question  to 
a  person  presenting  the  pass  book, 
the  court  said :  "We  do  not  think  that 
under  these  circumstances  the  officers 
of  tiie  defendant  bank  exercised  rea- 
sonable care  in  taking  such  precau- 
tions as  would  be  likely  to  prevent  a 
mistake  of  this  kind  and  in  making  the 
payment  of  this  sum  of  money  to  a 
person  not  entitled  to  it.  The  only 
proof  of  identity  required  was  the  pos- 


session of  the  plaintifiTs  bank  book,  but 
this  is  something  so  easily  lost,  ami 
the  possession  of  it  may  b«  so  easily 

obtained  by  a  person  not  entitled  to 
it,  that  a  bank  of  the  size  of  this  one, 
where  only  a  small  proportion  of  its 
depositors  could  be  personally  known 
to  the  officers  of  the  institution,  should 
take  some  further  precaution  to  pre- 
vent mistalre  and  loss.  One  that  sug- 
gests itself  as  simple  and  inexpensive, 
but  as  quite  effectual,  owing  to  the 
well-known  peculiarities  and  charac- 
teristics of  every  person's  handwrit- 
ing, is  to  preserve  in  some  convenient 
place,  for  reference,  a  signature  of  the 
depositor,  when  the  depositor  can 
write;  and  to  obtain  from  any  person 
unknown  to  the  officers,  who  claims  to 
be  a  depositor,  his  signature  for  com- 
parison with  the  genuine  one  on  file 
in  the  bank.  In  our  opinion,  the  of- 
ficers of  this  bank,  with  its  large  de- 
posits and  numerous  depositors,  were 
negligent  in  not  having  some  such 
means  at  hand  to  aid  in  the  identifica- 
tion of  its  depositors  and  to  prevent 
false  impersonations  by  swindlers. 
It  is  no  answer  that  the  first  deposit 
was  sent  by  mail  or  by  messenger,  be- 
cause it  is  perfectly  easy  to  obtain  by 
mail  the  signature  of  all  depositors 
who  can  write,  even  if  they  do  not 
come  personally  to  the  bank.  And  if, 
for  any  reason,  this  cannot  be  done, 
then  other  proof  of  identity  should  be 
required  besides  the  possession  of  the 
book,  even  if  the  depositor  is  put  to 
some  inconvenience/' 

On  the  other  hand,  in  Levy  v.  Frank- 
lin Sav.  Bank  (1874)  117  MassL  448, 
involving  a  by-law  which  provided 
that  "in  all  cases  a  payment  upon  pres- 
entation of  a  deposit  book  shall  be  a 
discharge  to  the  corporation  for  the 
amount  paid,  the  court  said:  "The 
bank  is  obliged  to  deal  with  a  very 
large  number  of  depositors,  most  of 
whom  must  be  strangers  to  its  officers. 
They  are  unable  to  identify  the  per- 
sons of  the  depositors,  and  it  is  equal- 
ly impossible  that  they  should  know 
their  handwriting.  The  danger  of 
fraud,  by  payments  upon  forged  orders 
accompanied  by  the  book,  may  be  as 
great  as  by  payments  to  persons  who 
falsely  personate  the  depositor  and 
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present  the  book.  In  either  case,  we 
think  the  purpose  of  the  by-law  was 
to  authorize  the  bank  to  rely  upon  the 
presentation  of  the  book  as  its  security 
against  fraud." 

In  GoBgrove  t.  Provident  Inst,  for 
Sav.  (1899)  64  N.  J.  L.  653,  46  Atl. 
617,  it  was  held  that  the  insertion  in 
a  pass  book  of  a  rule  that  "all  pay- 
ments made  to  persons  who  present 
the  pass  book  shall  be  valid  payments 
to  discharge  the  bank  and  its  officers" 
did  not  relieve  the  bank  from  the  duty 
to  use  due  care  in  making  payment. 
The  rale  was,  however,  held  to  dis- 
pense with  the  necessity  of  identifica- 
tion in  the  absence  of  carelessness  or 
bad  faith,  the  court  saying:  "By  the 
true  construction  of  this  by-law  the 
bank  is  not  compelled  to  pay  any  per- 
son, not  even  the  depositor  himself, 
unless  the  bank  book  is  produced  (pro- 
vided, of  course,  it  is  not  lost  or  de- 
stroyed) ;  but  a  payment  made  by  it 
in  good  faith  and  la  the  exercise  of 
due  care  to  any  person  who  produces 
the  pass  book  operates  to  discharge 
the  bank,  without  regard  to  whether 
or  not  such  person  is  entitled  to  draw 
the  money.  Accepting  this  as  the  true 
constniction  of  the  by-law,  the  sug- 
gestion iiB  made  that  it  is  unreasonably 
harsh  upon  the  depositor,  and,  for  this 
reason,  should  not  be  sustained.  We 
cannot  accept  this  suggestion  as 
sound.  This  bank  has  many  thousands 
of  depositors.  It  is  impossible  that 
its  officers  or  clerks  should  personal- 
ly know  more  than  a  small  proportion 
of  the  whole  number.  It  is  apparent 
that  if  strict  proof  of  the  identity  of 
each  depositor  was  required  whenever 
he  should  seek  to  draw  out  a  portion 
of  his  deposit,  great  inconvenience 
would  be  caused  to  them.  To  obviate 
the  necessity  of  such  a  practice,  and 
at  the  same  time  to  protect  from  dep- 
redation the  common  fund  of  the  de- 
positor which  constitutes  the  sole  capi- 
tal of  the  corporation,  some  such  rule 
as  that  presented  by  the  case  before 
us  is  required." 

In  Goldriek  v.  Bristol  County  Sav. 
Bank  (1877)  123  Mass.  320,  with  re- 
spect to  a  by-law  providing  that  if  a 
depositor  does  not  give  notice  of  the 
loss  of  his  pass  book  "the  institution 


will  not  be  responsible  for  any  loss 
sustained,"  it  was  said:  "The  plain 
object  of  this  by-law  was  to  exonerate 
the  bank  from  loss  occasioned  by  the 
inability  of  its  officers  to  identify  the 
depositor,  and  to  throw  upon  the  de- 
positor the  risk  of  keeping  his  book 
safely." 

See  to  the  same  effect  Donlan  v. 
Provident  Inst,  for  Sav.  (1879)  127 
Mass.  183,  34  Am.  Rep.  358,  wherein 
it  appeared  that,  after  the  death  of  a 
depositor,  payment  was  made  to  a  per- 
son who  impersonated  him  and  pre- 
sented the  book. 

In  Gifford  v.  Rutland  Sav.  Bank 
(1890)  63  Vt  108,  11  LJt,A.  794,  25 
Am.  St  Rep.  744,  21  Atl.  840,  it  was 
held  that  there  was  no  negligence  in 
making  payment  to  a  person  present- 
ing the  pass  book.  It  appeared  that 
the  deposit  was  made  by  mail  and  the 
depositor  was  nnknown  at  the  bank; 
The  person  presenting  the  book  an- 
swered correctly  a  question  as  to  tke 
manner  in  which  the  deposit  was 
made.  The  court  said  that  in  the  ab- 
sence of  suspicious  circumstances  the 
bank  was  not  bound  to  require  iden- 
tification, and  that  the  fact  that  the 
person  presenting  the  book  signed  the 
depositor's  name  awkwardly  was  not 
such  a  circumstance. 

In  Wegner  v.  Second  Ward  Sav. 
Bank  (1870)  76  Wis.  242,  44  N.  W. 
1096,  it  appeared  that  the  following 
rule  was  printed  in  the  pass  book: 
"Seventh.  Written  notice  of  the  loss 
of  the  deposit  book  must  be  promptly 
given  to  the  bank  by  or  on  behalf  of 
the  depositor,  and  if  not  so  given  the 
bank  will  not  be  responsible  for  pay- 
ments made  to  any  party  presenting 
such  book,  other  than  the  depositor, 
it  being  impossible  for  the  officers  of 
the  bank  to  know  or  identify  every  de- 
positor." The  deposit  was  paid  to  a 
stranger  who  had  stolen  the  pass  book. 
Without  setting  out  the  facts  putting 
the  bank  on  inquiry  the  court  held  that 
negligence  was,  under  the  evidence,  a 
question  for  the  jury. 

In  Wall  V.  Emigrant  Industrial  Sav. 
Bank  (1892)  64  Hun,  249,  19  N.  Y. 
Supp.  194,  it  was  held  that  a  finding 
of  due  care  was  required  by  the  fol- 
lowing testimony  of  the  teller,  which 
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vu  uncontradicted :  "The  pass  book 
came  to  me  in  the  re^lar  course*  with 
a  draft  ticket  in  it,  signed  James  Wall ; 
it  had  been  presented  at  the  other  win- 
dow before  it  came  .to  me,  and  upon 
its  arrival  at  my  window  I  took  the 
ticket  out  of  the  book,  and,  either  at 
that  time  or  a  minute  or  two  after- 
wards, I  ran  my  eye  over  the  account 
to  see  if  there  was  money  enough  in  it 
to  the  demand.  ...  I  then  took 
the  draft  ticket  signed  James  Wall 
over  to  this  book,  which  lay  a  little  at 
my  right  on  a  desk,  and  compared  the 
signatures.  I  then  asked  the  person 
who  presented  the  book,  and  who  was 
in  the  line,  what  his  name  was :  He 
said  'James  Wall;*  I  then  asked  him 
what  county  in  Ireland  he  was  bom 
in,  and  he  said  'County  Louth ;'  I  asked 
hhn  what  ship  he  came  over  in,  and 
he  said  The  Somerset;'  I  asked  him 
his  mother*s  maiden  name,  and  he  said 
'Ann  Levins.'  Then,  upon  the  strength 
of  the  ecnnparison  and  those  answers, 
I  paid  him  the  money  after  asking  him 
liow  much  he  wanted."  Upon  cross- 
examination,  he  testified  that  there 
were  some  slight  discrepancies  be- 
tween the  signatures  upon  the  signa- 
ture book  of  the  bank  and  the  ticket 
presented  by  the  person  attempting  to 
draw  the  money,  and  he  stated  that 
this  put  him  on  his  guard,  and  it  was 
for  that  reason  that  he  asked  the  ques- 
tions, though,  as  he  stated,  he  tibonght, 
apon  comparing  the  signatures,  tiiat 
it  was  Wall's,  although  there  were  one 
or  two  slight  changes;  that  eleven 
years  had  elapsed,  and  that  this, 
among  persons  not  accustomed  to  write 
frequently,  makes  a  difference  in  tlie 
regularity  of  the  signature. 

In  Geitelsohn  v.  Citizens  Sav.  Bank 
(1896)  17  Misc.  574,  40  N.  Y.  Supp. 
662,  reversing  (1896)  17  Misc.  57,  S9 
N.  Y.  Supp.  840,  it  appeared  that  a  rule 
printed  in  the  pass  book  was  to  the 
effect  that  all  payments  made  to  per- 
sons producing  the  pass  book  "shall  be 
valid  payments  to  discharge  the  bank." 
It  appeared  that  the  entire  amount  of 
a  deposit,  $980,  was  paid  to  a  person 
presenting  the  pass  book,  without  re- 
quiring identification.  It  appeared, 
however,  that  the  person  making  the 
withdrawal  answered  correctly  ques- 


tions as  to  the  residence,  occupation, 
parentage  etc.,  of  the  depositor,  ^le 
court  held  that  a  verdict  for  ttie  bank 
should  have  been  directed. 

But  in  Abramowitz  v.  Citizens'  Sav. 
Bank  (1896)  17  Misc.  297, 40  N.  Y.  Shpp. 
386,  the  court  rested  the  facts  and  its 
conclusion  as  follows:  "The  only  evi- 
d«ice  in  the  case  tending  to  ^ow  the 
amount  of  care  t^en  by  the  defend- 
ant in  paying  out  the  mcmey  was  that 
of  the  witness  Sayler,  the  teller  of  the 
defendant,  who  testified  that  he  had 
asked  the  person  who  drew  the  money, 
when  she  told  her  age,  whether  she 
was  married  or  single,  her  name,  her 
husband's  name,  and  where  she  was 
bom;  and  the  answers  given  by  her 
tallied  with  the  answers  given  to  these 
questions  by  plaintiff  at  the  time  when 
she  became  a  depositor  with  the  de- 
fendant. On  cross-examination  he  tes- 
tified :  *I  did  not  ask  her  whether  or 
not  she  was  a  depositor;  I  simply 
asked  her  her  name,  how  much  money 
she  wanted.'  Under  these  circum- 
stances it  cannot  be  said  that  the  jury 
were  not  justified  in  sajring  that  the 
defendant  did  not  ocercise  reasonable 
care  and  diligence." 

In  Ferguson  v.  Harlem  Sav.  Bank 
(1904)  43  Misc.  10,  86  N.  Y.  Supp.  826, 
it  appeared  that  the  following  by-law 
was  printed  in  the  pass  book:  "Al- 
though the  bank  will  endeavor  to  pre- 
vent fraud  and  imposition,  yet  ^1  the 
payments  to  persons  prMenting  the 
pass  book  issued  by  it  shall  be  valid 
payments  to  discharge  the  bank."  The 
bank  was  held  not  to  be  negligent  in 
paying  on  a  forged  order,  the  court 
saying:  "Notwithstanding  this  spe- 
cial contract,  the  defendant  was  bound 
to  exercise  ordinary  care  and  diligence, 
to  avoid  a  payment  to  the  wrong  per- 
son ;  and,  upqn  proof  of  failure  to  ex- 
ercise such  care  and  diligence,  the 
defendant  still  remains  liable.  Ap- 
pleby V.  Erie  County  Sav.  Bank  (1875) 
62  N.  Y.  12.  The  vital  question  in  the 
case,  therefore,  is  whether  the  evi- 
dence was  sufficient  to  warrant  the  sub- . 
mission  of  the  case  to  the  jury  upon 
the  question  whether  the  defendant 
had  exercised  due  care  and  diligence. 
The  testimony  of  the  officer  of  the 
bank  who  made  the  payment  shows 
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that  a  few  slight  irregularities  in  the 
aignature  aroused  his  suspicion;  that 
he  thereupon  asked  all  the  test  ques- 
tions requisite  for  identification ;  that 
the  person  applying  for  the  payment, 
with  the  pass  book  in  his  possession, 
and  claiming  to  be  the  plaintiff,  cor- 
rectly answered  each  and  every  one  of 
ttie  said  test  questions ;  and  that  there- 
upon the  payment  was  made.  Under 
tiiese  circumstances,  the  defendant 
had  a  right  to  rely  upon  the  appear^ 
ances  thus  presented,  and  to  maJce  the 
payment  called  for." 

In  Schoenwald  v.  Metropolitan  Sav. 
Bank  (1874)  57  N.  Y.  418,  it  appeared 
that  a  savings  bank  paid  the  amount 
of  a  deposit  to  a  person  who  presented 
the  book  and  a  forged  order.  A  rule 
printed  in  the  pass  book  provided  that 
"all  payments  made  to  persons  pro- 
ducing the  deposit  book  shall  be 
deemed  to  be  good  and  valid  payments 
to  depositors."  The  court  said:  "I 
do  not  discover  that  the  bank  can  be 
properly  charged  with  any  want  of 
diligence  or  any  omission  of  duty  in 
making  the  p^^maent  Which  provdres 
this  controversy.  It  was  made  to  a 
person  having  possession  of  the  pass' 
book;  and  by  the  contract  it  was 
agreed  that  'all  payments  made  to  per- 
sons producing  the  deposit  books  shall 
be  deemed  good  and  valid  payments  to 
depositors,  respectively.'  In  addition, 
the  party  receiving  the  money  pre- 
sented what  purported  to  be  the  writ- 
ten order  of  the  plaintiff;  and  I  do 
not  discover  that  there  was  anything 
in  the  nature  of  the  transaction  to  in- 
dicate that  the  order  was  a  forgery, 
as,  upon  somewhat  questionable  evi- 
dence, the  jury  have  found." 

But  in  Appleby  v.  Erie  Counly  Sav. 
Bank  (N.  Y.)  supra,  it  appeared  that 
a  rule  printed  in  the  pass  book  pro- 
vided as  follows:  "Although  the  bank 
will  endeavor  to  prevent  fraud  upon 
its  depositors,  yet  all  payments  to  per- 
sons producing  the  pass  books  issued 
by  the  bank  shall  be  valid  payments  to 
discharge  the  bank."  Payment  was 
made  to  a  person  who  produced  the 
pass  book  and  a  forged  order.  The 
signature  of  the  depositor  was  on  file 
in  the  bank  and  was  compared  with 
the  order.   The  court  said:  "If,  by  a 


regulation  designed  to  prevent  fraud 
upon  depositors,  which  by  the  rules 
the  bank  promised  to  'mdeavor*  to 
do,  a  fact  or  circumstance  is  brought 
to  the  knowledge  of  the  officers,  which 
is  calculated  to  and  ought  to  excite 
the  suspicion  and  inquiry  of  an  ordi- 
narily careful  person,  it  is  clearly  the 
duty  of  the  officers  to  institute  such 
inquiry,  and  a  failure  to  do  so  is  neg- 
ligence for  which  the  bank  would  be 
liable,  and  such,  I  understand,  is  the 
doctrine  of  the  cases  cited  1^  the  de- 
fendant. The  officers  of  these  insti- 
tutions are  held  to  the  exercise  of 
reasonable  care  and  diligence.  Sulli- 
van V.  Lewiston  Inst,  of  Sav.  (1868) 
66  Me.  607,  96  Am.  Dec.  500;  Eaves  v. 
People's  Sav.  Bank  (1858)  27  Conn. 
229,  71  Am.  Dec.  69;  Heath  v.  Ports- 
month  Sav.  Bank-  <1865)  46  N.  H.  78, 
88  Am.  Dec.  194.  In  this  case  if  the 
two  signatures  were  so  dissimilar  as, 
when  compared,  the  discrepancy  would 
be  easily  and  readily  discovered  by  a 
person  competent  for  the  position, 
then  the  failure  to  discover  it  would 
be  evidence  of  negligence  which 
should  have  be«i  passed  upon  by  the 
"^jory.  It  would  not  be  evidence  of 
negligence  if  the  difference  was  not 
marked  and  apparent,  or  if  it  would 
require  a  critical  examination  to  de- 
tect it,  and  especially  if  the  discrep- 
ancy was  one  as  to  which  competent 
persons  might  honestly  differ  in  opin- 
ion." 

In  Saling  v.  German  Sav.  Bank 
(1889)  15  Daly,  886,  7  N.  Y.  Supp.  B4Z. 
the  court  followed  the  Appleby  Case, 
and  held  that  a  question  for  the  jury 
as  to  negligence  was  presented  by 
evidence  stated  by  the  court  as  fol- 
lows: "An  officer  of  the  bank  whose 
dn^  it  was  to  examine  the  signatures 
upon  draft  checks  admitted  that  after 
making  such  comparison  he  could 
readily  distinguish  such  geniune  sig- 
natures from  the  forgeries.  This  wit- 
ness further  says  that  when  the  man 
Schwarte  presented  himself  to  draw 
money  he  does  not  think  he  asked  him 
(Schwartz)  any  of  the  questions  as  to 
the  birthplace,  age,  etc.,  which  facta 
are  always  set  opposite  a  person's 
name  when  he  opens  an  account,  for 
future  identification;  that  the  sig- 
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nature  was  saeh  a  good  imitation  that 
the  witness  did  not  think  he  could 
possibly  be  mistaken ;  and  that,  more- 
over, he  was  frequently  so  busy  that 
he  did  not  have  time  to  ask  the  ques- 
tions. The  witness  further  said  that, 
on  acconnt  of  the  rush  of  business,  if 
a  signature  presented  'is  a  tolerably 
good  signature,  we  have  it  paid  with- 
out asking  any  questions/  " 

In  Allen  v.  Williamsburgh  Sav.  Bank 
(1877)  69  N.  Y.  314,  the  facts  and  the 
holding  were  the  same  as  in  the  Ap- 
pleby Case.  Commenting  on  the 
Schoenwald  Case  (N.  Y.)  supra,  the 
court  said:  "I  do  not  say  that  the  re- 
sult reached  by  the  learned  commis- 
sioner was  not  a  correct  one  upon  the 
facts  of  that  case,  which  appear  much 
stronger  to  sustain  him  in  the  appeal 
book  than  in  the  report  in  67  N.  Y.  But 
with  the  reasoning  as  above  noticed 
I  cannot  agree.  The  officers  of  sav- 
ings banks,  acting  under  rules  such 
as  those  shown  to  us  in  this  case,  are 
bound  to  the  exercise  of  care  and  dil- 
igence, up  to  the  mark  which  is  fixed 
for  the  bank  by  those  rules.  When  a 
person  of  one  sex  produces  the  deposit 
box  issued  to  one  of  another  sex,  it 
should  arrest  the  attention  and  excite 
inquiry.  It  will  be  entirely  incompat- 
ible with  a  pretense  of  good  faith,  or 
of  the  use  of  best  efforts  to  prevent 
fraud,  to  assert  that  a  payment  in  such 
case  was  believed  to  .be  to  the  depos* 
itor  personally,  and  to  take  abater 
behind  the  clause  in  the  rules  that  a 
payment  to  the  person  producing  the 
book  shall  be  deemed  good  and  valid, 
payment  to  the  person  producing  the 
book  of  a  man,  without  an  assignment, 
without  proof  of  delivery,  without  an 
order,  or  letter  of  administration  or 
testamentary,  and  merely  upon  the 
production  of  the  book,  is  negligence 
too  gross  to  be  iust|^ed  or  excused. 
The  defendant  perceived  this,  and  re- 
quired an  order  for  the  money.  It  did 
not  rely  upon  the  possession  of  the 
book.  The  inquiry  then  is,  Was  there 
anything  in  the  appearance  of  the  or- 
der which  should  have  excited  the 
suspicion  of  the  officers  of  the  defend- 
ant and  incited  to  further  effort  tq 
prevent  a  fraud?  Or  rather,  on  this 
branch  of  the  case,  the  question  is 


narrower  than  that,  and  is,  Was  there 
in  the  signature  such  want  of  likeness 
to  the  signature  of  the  plaintiff  in  the 
signature  book  as  made  it  a  question 
proper  to  be  submitted  to  the  jury?" 

On  similar  facts,  it  was  said  in 
Tobin  V.  Manhattan  Sav.  Inst.  (1893) 
6Mi8c.  110,  26  N.  Y.  Supp.  14:  **Both 
Bird,  Uie  teller,  and  Stiles,  the  sec- 
retary, of  the  bank,  and  witnesses  for 

admitted  on  cross-examination  that 
there  was  'marked'  and  'striking'  dis- 
similarity between  plaintiff's  sig- 
nature in  the  bank's  signature  book 
and  the  signature  to  the  disputed 
draft;  and  the  testimony  of  both  wit- 
nesses developed  the  fact,  in'the  pres- 
ence of  the  jury,  that  the  discrepancies 
were  readily  discernible  upon  compar- 
ison. Whether  or  not  the  discrepan- 
cies were  casually  discernible,  or 
required  more  than  ordinary  applica- 
tion for  detection,  was  eminently  a 
question  of  fact  to  be  determined  by 
the  jury  from  the  evidence  and  an 
inspection  of  the  several  signatures; 
and,  if  they  concluded  that  the  dis- 
crepancies were  obvious  to  casual  or 
ordinary  examination,  they  might  still 
further  conclude  that  if  the  teller  had 
compared  the  signatures  he  would 
have  detected  the  discrepancies,  and 
that  thus  there  would  have  been  ex- 
cited within  him  sufficient  suspicion 
to  have  induced  bim  to  use  greater 
caution  before .  acc^ting  or  paying 
the  disputed  drafts  or  that,  having 
failed  to  observe  the  discrepancies,  he 
did  not  avail  himself  of  the  ordinary 
caution  of  comparing  the  several  sig- 
natures, and  so  was  remiss  in  the  ob- 
servance of  ordinary  care.  Though 
the  trial  judge  might  have  differed, 
upon  an  inspection  of  the  several  sig- 
natures, from  the  subsequent  conclu- 
sions of  the  jury,  the  evidence  re- 
quired submission  to  them,  if  it  was 
legitimately  susceptible  of  conflicting 
views." 

In  Knmmel  v.  Germania  Sav.  Bank 
(1891)  127  N.  Y.  488,  18  L.R.A.  786, 
28  N.  E.  398,  it  appeared  that  the  fol- 
lowing rules  were  posted  on  the  pass 
book:  "Payments  shall  not  be  made 
unless  the  depositor  shall  call  for  and 
receive  the  same  in  person  or  by  an 
attorney  duly  constituted  by  writing. 
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signed  and  acknowledged.  When  the 
payment  is  made  t^e  pass  book  must 
be  produced.  When  the  enlire  deposit 
IB  withdrawn  the  pasa  book  must  be 
surrendered.  .  .  .  The  bank  will 
not  be  responsible  to  any  depositor 
for  any  fraud  committed  on  the  officers 
in  producing  the  pass  book  and  draw- 
ing money  witiiout  the  knowledge  or 
consent  of  the  owner."  Payment  was 
made  on  a  forged  order.  The  court 
said:  "The  pass  book  of  a  savings 
bank  cannot  be  regarded  as  negotiable, 
and  its  possession  does  not  constitute 
proof  of  a  right  to  draw  money  there- 
on. The  book  imports  a  liability  of 
the  bank  to  the  depositor  for  the 
amount  of  moneys  entered  therein  as 
deposited,  and  an  agreement  to  repay 
at  such  time  and  in  such  manner  as  he 
shall  direct  Aasuming  that  the  by- 
laws printed  in  the  book  are  binding 
upon  the  depositor  and  constitute  a 
contract  between  the  parties,  we  still 
think  that  the  duty  devolves  upon  the 
officers  of  the  bank  to  exercise  care 
and  diligence  in  order  that  their  de- 
positors may  be  protected  from  fraud 
and  larceny.  The  defendant,  by  its 
by-law  to  which  we  have  called  atten- 
tion, has  undertaken  with  the  plaintiff 
that  payments  shall  not  be  made  un- 
less he  shall  call  for  the  same  in  per- 
son or  by  an  attorney  duly  constituted 
by  writing,  signed  and  acknowledged. 
Here  is  a  positive  and  direct  agree- 
ment which  would  absolutely  protect 
the  plaintiff  from  losses  of  this  char- 
acter. This  agreement,  however,  must 
be  considered  as  modified  by  that 
which  follows,  to  the  effect  that  the 
bank  will  not  be  responsible  for  fraud 
committed  on  its  officers  in  producing 
the  pass  book  and  drawing  money 
without  the  knowledge  or  consent  of 
the  owner,  but  this  modification  does 
not  permit  the  officers  to  carelessly 
shut  their  eyes  and  pay  to  any  person 
presenting  the  pass  book,  but,  on  the 
contrary,  thefy  owe  the  depositor  active 
vigilance  in  ord«*  to  detect  fraud  and 
forgery." 

V.  Effect  of  negligence  of  depositor. 

In  Chase  v.  Waterbury  Sav.  Bank 
(1904)  77  Conn.  295,  69  L.R.A.  S29,  59 
Atl.  37,  1  Ann.  Cas.  96,  17  Am.  Neg. 


Rep.  186,  it  was  held  that  a  depositor 
was  not  negligent  in  leaving  her  pass 
book  in  a  locked  drawer  in  a  bookcase 
in  her  residence,  and  further  that  if 
she  was  negligent  she  was  not  there- 
by estopped  to  contend  that  the  bank 
was  negligent  in  making  payment  on 
a  forged  order. 

In  Wegner  v.  Second  Ward  Sav. 
Bank  (1890)  76  Wis.  242,  44  N.  W. 
1096,  the  court  held  that  the  depositor 
was  not  negligent  in  failing  to  s^ve 
notice  of  the  loss  of  the  book,  the 
court  stating  the  facts  as  follows: 
"The  only  ground  on  which  negligence 
could  be  imputed  to  the  plaintiff  was 
his  failure  to  promptly  give  the  bank 
notice  of  the  loss  of  the  pass  book. 
But,  under  the  circumstances,  no  neg- 
ligence could  be  predicated  on  that 
ground.  The  plaintiff  was  shot  and 
seriously  wounded  by  Ebersen,  eitiier 
accidentally  or  intentionally,  on  Sun- 
day afternoon.  Eberaen  was  the  man 
who  stole  the  pass  book  and  drew  the 
money.  The  plaintiff  remained  in  the 
bam  where  he  was  shot  until  the  even- 
ing of  that  day,  when,  by  the  advice  of 
the  physician  who  had  been  called,  he 
was  removed  to  the  hospital.  The 
next  morning  he  endeavored  to  com- 
municate with  his  friends,  and  have 
someone  look  after  his  valuables,  in- 
cluding the  pass  book.  But  it  was  not 
ascertained  that  the  pass  book  had 
been  stolen  until  after  tlie  bank  had 
paid  the  money  on  the  forenoon  of 
the  next  day  after  he  was  shot.  Socb 
being  the  undisputed  facts,  there  was 
no  ground  upon  which  negligence  in 
failing  to  give  the  bank  notice  of  the 
loss  of  the  pass  book  could  possibly 
be  predicated." 

In  Kelly  v.  Emigrant  Industrial  Sav. 
Bank  (1867)  2  Daly  (N.  Y.)  227, 
wherein  payment  was  made  to  a  per- 
son who  had  stq^en  the  pass  book  and 
forged  an  order,  the  court  said:  "It 
does  not  appear  In  this  case  that  the 
payment  was  made  upon  the  draft 
alone,  or  that  the  draft  was  regarded 
as  of  any  importance.  If  we  give  to 
the  regulation  just  referred  to  the 
weight  which  it  seems  entitled  to,  then 
the  draft  was  really  of  little  impor- 
tance, inasmuch  as  the  person  who 
presented  it  had  the  pass  book,  and 
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that  was  the  Toucher  upon  which  the  loses  his  money  by  negligence.  He 
bank  was  justified  in  acting.  The  re-  should  have  advised  the  bank  at  once 
salt  of  these  views  is  that  the  plaintiff    of  his  loss."  M.  J.  Q. 


DAVIS  KRAUSS  et  al.,  Plffs.  in  £rr.» 

V. 

JAMES  H.  POTTS. 
CMBlohoma  aupreme  Oourt-'Apra  tt,  1010, 
(53  Okla.  879, 166  Pac  1162.) 

Tender  —  Buffidency  —  knowledge  of  creditor. 

1.  Where  the  amount  due  is  within  the  exclusive  Imowledge  of  the 
creditor  and  the  creditor  on  demand  neglects  or  refuses  to  indicate  the 
correct  amount  that  is  due,  the  debtor  may  tender  so  much  as  he  thinks 
is  justly  due,  and  if  less  than  the  true  amount,  the  tender  nevertheless  will 
be  good. 

[See  note  on  this  question  beginning  on  page  1226.] 


Judgment  —  law  of  case  —  former  ap- 
peal. 

2.  An  opinion  handed  down  in  a  case 
which  is  remanded  for  further  proceed- 
ings becomes  the  law  of  the  case. 

[See  2  R.  a  L.  223-226;  see  note  in 
1  A.L.R.  1267.] 

Tender  —  effect  on  interest. 

3.  The  tender  of  a  less  sum  than  Is 
actually  due  will  not  prevent  the  run- 
ning of  interest  thereafter  on  the  whole 
princ^al,  as  though  tender  had  been 
made. 

[See  15  R.  C.  L.  33.] 

Headnotes  1-3  by  Kan^  Oh.  J. 


f— of  less  than  due  -—  failure  to  de- 
mand disclosure. 

4.  One  seeking  to  redeem  mortgaged 
proper^  from  a  purchaser  the  bona 
fides  of  whom  he  attacks*  and  denies 
liability  to  compensate  him  for  outlays 
upon  the  property  without  demanding 
of  him  a  disclosure  of  the  amount  due, 
cannot  avoid  liability  for  interest  on 
the  whole  debt  in  case  the  purchaser 
is  found  to  be  entitled  to  such  com- 
pensation, on  the  theory  that  his  ten- 
der was  sufficient,  although  not  includ- 
ing the  amount  of  such  expenditures 
b^use  the  purchaser  did  not  disclose 
them. 


Ebror  to  the  District  Court  for  Tillman  County  (Mathews,  J.)  to  re- 
view a  judgment  in  favor  of  defendant  in  an  action  brought  to  have  a 
certain  deed  absolute  declared  a  mortgage,  and  for  other  relief.  Affirm^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  T.  Webster  for  plaintiffs  Kane,  Ch.  J.,  delivered  the  opin- 
io error.  ion  of  the  court: 


Messrs.  H.  P.  McGnire  and  John  B. 
Vraiianns,  for  defendant  in  error: 

PlaintifTs  tender  should  have  been 
as  broad  as  his  obligation. 

38  Cyc.  138;  21  Enc.  PI.  &  Pr.  563; 
Hart  V.  Brand,  1  A.  K.  Marsh.  159,  10 
•Am.  Dec  715;  Dorsey  v.  Barbee,  Litt. 
SeL  Gas.  204,  12  Am.  Dec.  296 ;  Hamp- 
ton V.  Sneckenagle,  9  Serg.  &  R.  212, 
11  Am.  Dee.  704. 


This  cause  was  before  this  court 

upon  its  merits  in  Krauss  v.  Potts, 
38  Okla.  674,  185  Pac.  362,  where 
the  facts  will  be  found  fully  stated. 

On  the  former  trial  the  court  be- 
low found  Potts  to  be  an  innocent 
purchaser  of  the  land  in  controver- 
sy, and  upon  that  ground  entered' 
judgment  in  his  favor  as  againsti 
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the  Erausses,  although  it  found  in 
favor  of  them  upon  their  contention 
that  the  instrument  executed  by 
them,  purporting  to  be  an  absolute 
conveyance  of  said  real  estate  to 
one  Hetzel,  must  be  deemed  to  be  a 
mortgage.  This  court  did  not  dis- 
turb the  finding  of  the  trial  court 
that  Potts  was  an  innocent  purchas- 
er, but  held  that  certain  local  stat- 
utes which  are  set  out  in  the  opin- 
ion abridge  in  this  jurisdiction  the 
protection  ordinarily  extended  to  an 
innocent  purchaser  for  value,  to  the 
amount  of  his  outlay,  with  interest, 
and  reversed  the  cause  "with  in- 
structions to  grant  a  new  trial  and 
proceed  in  accordance  with  this 
opinion." 

Upon  trial  had  pursuant  to  the 
direction  of  the  supreme  court  the 
trial  court  found  the  actual  outlay 
of  Potts  to  be  as  follows:  Two 
thousand,  one  hundred  and  twenty- 
four  dollars,  the  purchase  price  paid 
by  him  to  Eva  M.  Hetzel,  with  in- 
terest thereon  at  6  per  cent  per  an- 
num from  March  16,  1908,  to  March 
21,  1914;  $2,376,  this  being  the 
amount  of  a  mortgage  placed  on  the 
lands  by  the  Hetzels,  which  was 
paid  by  Potts,  with  interest  there- 
on at  the  rate  of  6  per  cent  per  an- 
num from  March  16,  1908;  $257, 
and  interest  at  6  per  cent  from  the 
date  of  the  payment  of  each  year's 
taxes,  as  found  by  the  court  in  its 
9th  finding  of  fact;  that  said  Potts 
had  paid  by  improvements  upon 
said  land  the  following:  In  April, 
1908,  $10;  in  April,  1908,  $26;  and 
in  November,  1908,  $5,  for  which  he 
was  entitled  to  credit. 

The  court  f urth^  found  that  the 
plaintiffs  were  entitled  to  an  ac- 
counting by  the  said  Potts  for  the 
rental  of  said  land  for  the  time  that 
the  same  was  occupied  by  the  said 
Potts,  at  the  rate  of  $240  per  year, 
with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum,  aa  shown  by 
paragraph  8  of  the  flndizigs  of  fact 
herein,  being  a  total  of  $1,742,  in- 
cluding principal  and  interest  to 
March  21,  1914;  that  the  plaintiffs 
were  entitled  to  judgment  for  the 
possession  of  the  land  in  controv^- 


sy,  and  that  defendant  Potts  was 
entitled  to  a  judgment  against  said 
land  in  the  sum  of  $6,664.22,  less 
the  sum  of  $1,742,  being  a  total  of 
$4,812.22,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum 
from  date  of  judgment,  and  a  decree 
directing  said  land  to  be  sold  for  the 
payment  of  the  amount  due  the  said 
Potts,  unless  the  plaintiffs  should 
pay  the  said  Potts  the  said  amount 
within  sixty  days  from  the  date  of 
judgment. 

Upon  judgment  and  decree  being 
entered  in  pursuance  of  the  forego- 
ing findings,  counsel  for  plaintiffs 
presented  the  following  motion: 

"Come  now  the  plaintiffs  and 
move  the  court  to  vacate,  set  aside, 
and  hold  for  naught  that  part  of 
the  judgment  and  decree  wherein  it 
is  adjudged  that  the  defendant 
James  M.  Potts  have  a  lien  upon  the 
land  described  herein  as  set  forth  in 
the  decree,  for  the  reason  that  said 
sum  so  found  due  the  defendant  is 
contrary  to  law  and  not  supported 
by  the  evidence,  and  that  in  lieu 
thereof  a  judgment  be  entered  in 
favor  of  said  defendant  in  the  sum 
of  $3,427.67,  the  same  to  be  a  first 
lien  upon  the  property  involved 
herein," — which  motion  was  over- 
ruled by  the  court.  Thereupon 
counsel  for  plaintiffs  filed  a  motion 
for  new  trial,  wherein  the  follow- 
ing assignments  raise  the  only  ques- 
tion presented  for  review  to  this 
court,  to  wit: 

"(3)  That  the  court  erred  in 
allowing  defendant  the  sum  of  $2,- 
124,  as  the  amount  he  paid  Eva  M. 
Hetzel,  and  giving  him  credit  for  in- 
terest thereon  from  March  16, 1908. 

"(4)  That  the  court  erred  in 
allowing  defendant  interest  upon 
$2,124  outlay,  or  purchase  money. 

"(5)  That  the  court  erred  in 
charging  interest  upon  the  $2,200 
Mary  K.  Hammond  mortgage  to 
plaintiff  and  compounding  interest 
upon  interest." 

From  the  foregoing  assignments 
of  error  it  is  apparent  that  the  only 
question  now  left  open  for  review  is 
whether  the  trial  court  erred  hi 
allowing  interest  on-  the  several 
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items  of  outlay  found  to  exist  in 
favor  of  Potts.  It  has  already  been 
settled  by  this  court  in  its  former 
opinion  in  Krauss  v.  Potts,  supra, 
that  Potts  as  an  innocent  purchaser 
was  entitled  to  the  amount  of  his 
outlay  with  interest.  This,  we  take 
j»*^eM<-  it,  must  be  consid- 
iMw  Of  CMC—      ered  as  the  law  of 

ion  handed  down  in  a  case  which  is 
remanded  for  further  proceedings 
becomes  the  law  of  the  case.  Rich- 
ardson V.  Penny,  10  Okla.  32,  61 
Pac  684;  Oklahoma  City  Electric, 
ft  Power  Co.  v.  Baumhoff,  21 
Okla.  603,  96  Pac.  758. 

To  avoid  the  force  of  this  deci- 
sion, however,  counsel  for  plain- 
tiifs  in  error  in  their  brief  say: 
"Eighteen    hundred    dollars  was 
the  sum  borrowed  by  Krauss  and 
wife  on  the  land  December  10, 
1906;  they  did  not  offer  to  pay  it 
until  October  26,  1909,  when  they 
filed  their  petition  to  redeem,  etc., 
and  then  tendered  into  coiu^  said 
sum  and  interest,  making  tbeir  ten- 
der in  words  as  follows:  'That 
said  sum  of  money  thus  borrowed 
from  George  J.  Hetzel  has  never 
been  paid,  but  these  plaintiffs  have 
at  all  times  been  ready  and  willing 
to  pay  the  same,  and  now  offer  to 
Innng  into  court  said  sum  with  the 
interest  that  may  be  due  thereon, 
to  be  paid  to  whomsoever  this  court 
may  decree  it  to  belong.'    •   .  . 
Potts  refused  this  tender,  refused 
to  disclose  his  outlay,  on  the  first 
trial  took  advantage  of  the  favor- 
able decision  in  his  behalf  by  the 
trial  judge,  and  when  he  learned 
that  this  judgment  of  the  trial 
court  was  erroneous,  he  changed 
&ontt  and  on  March  21,  1914,  for 
the  first  time,  he  pleads  his  outlay, 
and  asks  for  his  equitable  lien  on 
the  land  and  interest  from  date  of 
outlay.   Why  did  he  not  enter  this 
defense  in  the  first  instance?  The 
^tute  gives  'him  the  right  to  have 
made  the  same  answer  on  October 
26.  1914." 

From  this  excerpt  from  the  brief 
of  counsel,  it  is  apparent  that  their 
contention  is  that  Potts  waived  the 
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right  to  receive  interest  upon  his 
outlay  by  refusing  to  accept  the 
$1,800  tendered  to  him  as  above  set 
out.  We  are  of  the  opinion  that 
the  rule  invoked  is  not  applicable 
to  the  situation  presented  by  the 
record  before  us.  Assuming  that 
the  allegation  from  the  petition  of 
plaintiffs  above  set  out  is  sufHcient 
to  show  a  valid  tender  for  $1,800, 
plaintiffs  still  would  not  be  entitled 
to  prevail.  The  rule  is  that  "a  ten- 
der made  after  action  has  been  com- 
menced, in  order  to  bar  the  recov- 
ery of  subsequent  interest  and 
costs,  must  be  of  such  sum  as  will 
cover  the  amount  due,  witft  inter- 
est to  the  date  of  the  tender  and 
such  costs  as  have  accrued  in  the 
action  up  to  that  time."  38  Gyc 
138. 

The  action  was  commenced  orig- 
inally by  the  plaintiffs  upon  the 
theory  that  the  instrument  execut- 
ed by  them  to  the  Hetzels,  whilst  in 
form  a  deed,  was  in  fact  a  mort- 
gage, and  that  Potts  purchased  the 
land  from  the  Hetzels  with  full  no- 
tice of  the  fraud  Uiey  were  at- 
tempting to  practise  upon  their 
apparent  grantor.  Potts  answered 
that  he  was  an  innocent  purchas- 
er, and  that  he  was  entitled  to  l)ro- 
tection  as  such.  This  the  plaintiffs 
denied.  It  developed  that  Potts  was 
an  innocent  purchaser,  but  that  by 
virtue  of  a  certain  local  statute  he 
was  not  entitled  to  the  protection 
ordinarily  extended  to  an  innocent 
purchaser  for  value;  that  under  the 
statute  he  was  only  entitled  to  pro- 
tection to  the  extent  of  his  outlay 
with  interest.  Now,  if  we  assume 
that  the  parties  were  equally  bound 
to  know  their  respective  rights  in 
the  premises  at  the  time  the  suit 
was  originally  commenced,  then  the 
plaintiffs  would  have  been  required 
to  tender  to  Potts  the  amount  of 
his  outlay,  with  legal  interest 
thereon  up  to  the  time  of  the  ten- 
der. In  other  words,  their  tender 
should  have  been  as  broad  as  their 
obligation.  The  ten- 
der of  a  less  sum  ^"ittn^iflr* 
than  is  actually 
due  will   not  prevent  the  run- 
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ninfiT  of  interest  thereafter  on  the 
whole  principal,  as  though  tender 
had  been  made.  22  Cyc.  1557. 
Obviously,  at  that  time  plaintiffs 
were  of  the  opinion  that  they  were 
under  no  obligation  to  pay  Potts  for 
any  outlay  he  may  have  incurred. 
Plaintiffs  now  contend  that  Potts 
should  have  disclosed  his  outlay. 
This  does  not  seem  to  be  the  rule. 
On  the  contrary,  '*where  the 
amount  due  is  within  the  exclusive 
knowledge  of  the  creditor*  and  the 
creditor  on  demand  neglects,  or  re- 
fuses, to  indicate  the  correct  amount 
that  is  due,  the 
kmawiedKe         debtor  may  tender 

of  eredlfr.  ^^^^.j^ 

thinks  is  justly  due,  and  if  less  than 
the  true  amount,  the  tender,  never- 
theless, will  be  good."  38  Cyc  188. 

Plaintiffs  not  only  failed  to  make 
demand  upon  the  defendant,  wiUi 
the  view  of  ascertaining  the  correct 


amount  due,  but  they  took  a  posi- 
tion which  would 
have  made  a  dis-  TSJmiS^ 
closure  on  defend-  JSjSJSl* 
anf  s  part  absolute- 
ly useless.    As  no  item  of  outlay 
made  by  Potts,  as  found  by  the 
trial  court,  is  disputed,  it  follows 
from  what  we  have  already  said 
that  the  court  did  not  err  in  allow- 
ing interest  on  such  items. 

The  judgment  of  the  court  below 
must,  therefore,  be  affirmed. 

All  the  Justices  concur. 


HOTB. 

The  question  considered  in  tSie  re- 
ported case  (Kbauss  v.  Potts,  ante, 
1218),  as  to  the  insufficiency  of  the 
amonnt  offered  as  affecting  a  tender, 
is  the  subject  of  an  annotation  fol- 
lowing Gbavbs  y.  Bubch,  post^  122A. 


CORA  V.  dRAVES  et  al.,  Plffs.  in  Err., 

V, 

I.  L.  BURCH. 

Wi/oming  Supreme  Court  — Jtme  8,  lOlO* 

(„  Wyo.  — ,  181  Pac.  854.) 

Mortgage  —  complicated  computation —  effect  of  inadequate  tender  « 
attorneys'  fees. 

1.  That  the  amount  tendered  in  settlement  of  a  mortgage  was  slightly 
less  than  was  in  fact  due  does  not  prevent  disallowance  of  attorneys'  fees, 

if  defendant  relied  on  plaintiff's  statement  of  the  amount  due,  and  the 
determination  of  the  actual  amount  due  was  complicated. because  of  the 
way  pajrments  had  been  made. 

ISee  note  on  this  question  beginning  on  page  1226.] 


—  assurance  to  mortf^agor  —  imme- 
diate suit  to  foreclose. 

2.  A  mere  assurance  by  the  holder  of 
an  overdue  mortgage  that  the  mort- 
gagor need  not  worry  about  making 
payment,  since  the  mortgagee  does  not 
need  the  money,  is  not  sufficient  to 
prevent  immediate  suit  to  foreclose 
without  demand  for  payment. 

[See  19  R.  C.  L.  523.} 

—  demand  —  attorneys*  fees. 

3.  Previous  demand  is  not  necessary 
to  a  recovery  of  attorneys'  fees  pro- 
vided by  a  mortgage  in  case  of  fore- 
dosure. 


Attorney  —  provision  for  fees  In  mort- 
gage —  equitable  control. 
4.  Attorneys'  fees  provided  for  in  a 
mortgage  are  within  the  equitable  con- 
trol of  the  court,  to  allow  only  such 
sum  as  may  be  reasonable. 

[See  19  R.  C.  L.  669.] 
—  disallowance  by  court. 

6.  Attorneys'  fees  provided  for  in  a 
mortgage  may  be  disallowed  by  the 
court  if  recovery  is  inequitable  <Hr  un- 
conscionable. 

Mortgage  —  attorneys'  fees  —  InUing 
mortgagor  into  inaction. 
6.  A  mortgagee  who  lulls  t^e  mort- 
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s:agor  into  inaction  by  assurances  that 
he  does  not  need  the  money,  upon  no- 
tice that  the  mortgagor  will  secure  it 
and  pay  him,  cannot  recover  the  at- 
torneys' fees  provided  for  in  the  mort- 
gage if  he  immediately  begins  the  fore- 
closure proceedings  without  notice  to 
the  mortgagor. 

[See  19  R.  C.  L.  569,  570.] 
fiills  and  notes  —  purchaser  of  over- 
due instruments  —  equity. 

7.  The  purchaser  of  an  overdue  note 
secured  by  mortgage  takes  it  subject 
to  the  equities  between  the  original 
parties. 

[See  19  R.  C.  L.  857.] 
Blortgage  —  disaHowanGe  of  attoi^ 
neyiE^  f ee^ 

8.  Attornesra'  fees  provided  by  a 
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mortgage  will  not  be  allowed  upon  fore- 
closure where  the  mortgagor  was  lulled 
into  Inaction  by  assurances  of  the 
mortgagee,  who  immediately  assigned 
to  a  stranger  who  secured  the  mort- 
gage to  aid  in  settling  another  matter, 
and  brought  suit  immediately  without 
demand  or  notice  to  the  mortgagor, 
and  fjhe  total  amount  due  except  attor- 
neys' fees  was  immediately  paid  into 
court 

— interest  on  amount  tendered. 

9.  Interest  will  not  be  allowed 
against  defendant  in  a  foreclosure  suit, 
upon  the  amount  tendered  and  deposit- 
ed in  court. 

[See  15  B.  a  L.  86.] 


Eeroe  to  the  District  Court  for  Fremont  County  (Winter,  J.)  to  review 
a  judgment  in  favor  of  plaintiif  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note,  and  for  the  foreclosure  of  a  mort- 
gage. Bemanded  with  directions  to  modify  judgment 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  £.  H.  Fonrt,  for  plaintiffs  in  er-    an  unpaid  balance  due  thereon  and 

for  the  foreclosure  of  the  mort- 
gage. The  note  and  mortgage  were 
assigned  to  Burch  on  March  10, 
1916,  and  the  action  was  com- 
menced on  the  following  day, 
March  11,  1916,  and  there  was  in- 
dorsed on  the  summons,  as  demand- 
ed by  the  praecipte,  the  following: 
"CivU  action  for  the  recovery  of 
money  only.  Amount  claimed, 
$314.46,  and  mortgage  foreclosure, 
for  which  plaintiff  will  take  judg- 
ment if  defendant  fails  to  answer." 

As  set  out  in  the  petition  and 
shown  by  the  evidence,  the  note 
was  dated  October  4, 1910,  and  was 
given  for  the  sum  of  $800,  with  in- 
terest at  the  rate  of  10  per  cent  per 
annum  from  date  until  paid,  pay- 
able by  monthly  instalments  of  $20 
each  until  the  principal  sum  and  in- 
terest shall  be  fully  paid.  It  ex- 
pressly provides  that  the  monthly 
payments  shall  be  applied,  first  to 
payment  of  accrued  interest,  and 
the  balance  upon  the  principal.  It 
contains,  also,  the  following  provi- 
sions: "In  case  payment  shall  not 
be  made  at  the  times  and  as  herein 
provided,  we  further  promise  and 
agree  to  pay  costs  of  collection,  in* 


ror: 

The  penalty  of  an  attorney's  fee  can- 
not be  inflicted  until  a  demand  has  been 
made. 

Witherspoon  v.  Musselman,  14  Bush, 
214,  29  Am.  Rep.  404;  Prescott  v. 
Grady,  91  Cal.  518,  27  Pac.  755;  Clem- 
ens V.  Luce,  101  Cal.  432.  35  Pac  1032; 
Drake  v.  Pueblo  Nat.  Bank,  44  Colo. 
49,  96  Pac  999. 

Mr.  John  J.  Spriggs,  for  defendant 
in  error: 

A  tender  which  does  not  include  at- 
torneys' fees  after  the  conditions  pro- 
viding therefor  become  operative 
should  be  rejected. 

First  Nat.  Bank  v,  Howard,  —  Okla. 
— ,  158  Pac  927;  Bovee  v.  Holland,  52 
Mont  151,  156  Pac  417;  Continental 
Gin  Co.  v.  Sullivan,  48  Okla.  332,  150 
Pac.  209;  Baker  Gin  Co.  v.  N.  Sher- 
man Mach.  &  Iron  Works,  31  Okla. 
484, 122  Pac  236. 

Potter,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  a  promis- 
sory note  and  real  estate  mortgage 
securing  the  same,  executed  by  the 
plaintiffs  in  error,  Cora  V.  Graves 
and  Karl  De  F.  Graves,  to  one  John 
Findlay,  and  assigned  to  the  de- 
fendant in  error,  I.  L.  Burch,  to  re- 
cover judgment  upon  the  note  for 

B  A.L.B^77. 


Digitized  by 


Google 


1218 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AX.R. 


eluding  the  further  and  additional 
amount  of  $100  on  said  principal 
sum  of  this  note  for  attom'iys'  fee, 
and  if  any  suit  or  foreclosure  pro- 
ceedings be  commenced  for  the  col- 
lection of  any  amount  unpaid  on 
this  note»  said  fees  shall  be  added 
to  and  included  in  any  judgment 
hereon.  And  the  makers  of  this 
note  hereby  waive  presentation  for 
payment,  notice  of  nonpayment, 
and  jointly  and  severally  consent 
that  time  of  payment  may  be  ex- 
tended without  notice  thereof." 

The  mortgage  also  contains  a 
provision  for  $100  attorney,  solic- 
itor, and  counsel  fees  to  be  retained 
out  of  money  arising  from  the  sale 
of  the  property  authorized  thereby 
upon  default  in  payment  of  princi- 
pal or  interest,  or  any  part  thereof, 
and  that  in  any  proceeding  in  equi- 
ty to  foreclose  the  mortgage  said 
solicitor  fees  shall  be  taxed  as  costs 
in  said  action. 

The  petition  alleges  a  large  num- 
ber of  pajrments  indorsed  on  the 
note,  and  the  dates  thereof,  respec- 
tively, commencing  with  October 
31,  1910,  as  the  date  of  the  first" 
payment  of  $20,  and  ending  with 
the  payment  of  a  like  sum  on  Octo- 
ber 12, 1915;  said  last  payment  be- 
ing indorsed  as  'the  pa3rment  due 
for  February,  1914.  Judgment  was 
prayed  for  $174.21,  the  balance  due 
upon  the  principal  of  the  note,  $37 
interest  due  at  the  date  of  com- 
mencing the  action,  $3.25  for  in- 
surance premium  paid,  and  the  fur- 
ther sum  of  $100  for  attorneys' 
fees,  and  for  the  sale  of  the  mort- 
gaged premises  to  satisfy  the  same. 
It  will  be  noticed  that  the  total  of 
the  sums  stated  is  $314.46,  the 
amount  indorsed  upon  the  sum- 
mons, and  that,  omitting  the  attor- 
ney fee  and  insurance  premium, 
the  amount  claimed  would  be 
$211.21. 

The  answer,  filed  April  7,  1916, 
admits  the  execution  of  the  note 
and  mortgage,  and  alleges  that 
after  the  note  became  due,  and  be- 
fore it  was  assigned  to  plaintiff,  the 
defendants  obtained  an  extension 
of  time  for  the  payment  of  the  ha\- 


ance  due;  that  the  payee  Findlay 
told  them  that  no  advantage  would 
be  taken  of  them,  or  expense  in- 
curred, and  that  they  might  have  ad- 
ditional time  to  pay  the  balance,  and 
that  relying  on  that  promise  and  in 
consideration  thereof,  the  defend- 
ants "made  additional  payments  as 
they  could;"  that  defendants  were 
not  notified  of  the  assignment,  and 
no  demand  for  payment  was  made 
upon  either  of  them,  prior  to  com- 
mencing the  action ;  that  the  plain- 
tiff knew  the  note  was  past  due 
when  assigned  to  him;  that  the 
assignment  was  a  breach  of  faith 
and  a  fraud  upon  defendants ;  that 
on  March  28,  1916,  the  defendants 
tendered  to  plaintiff  the  sum  of 
$225,  being  the  amount  due  upon 
the  note,  with  court  costs  to  that 
date,  which  tender  was  refused  by 
the  plaintiflP,  and  that  the  defend- 
ants tender  said  sum  into  court,  be- 
ing all  that  is  due  at  the  time  of  fil- 
ing the  answer ;  that  the  commence- 
ment of  suit  without  demand  or  no- 
tice is  "vexatious,  unconscionable, 
and  inequitable,  and  the  defendant 
[plaintiff]  ought  not  to  be  permit- 
ted to  obtain  any  judgment  for 
costs  or  attorneys'  fees  against  the 
defendant."  We  do  not  fhid  any  re- 
ply to  the  answer  In  the  record. 

The  evidence  shows  that  on  the 
same  day  that  the  answer  was  filed 
the  sum  of  $225  was  deposited  with 
the  clerk  of  court  by  counsel  for  de- 
fendants, "as  tender  to  I.  L.  Borch 
by  Cora  V.  Graves,  to  remain  in 
court  for  claim  on  note,  interest, 
and  costs  to  March  28,  1916."  On 
the  trial  the  plaintiff  testified  that 
there  had  been  an  error  in  the  cal- 
culation of  the  interest  due  on  the 
note,  and  that  the  amount  actually 
due  for  interest  when  suit  was  com- 
menced was  $72,  instead  of  $37,  as 
alleged  in  the  petition ;  but  he  also 
testified  that  the  amount  of  princi- 
pal and  interest  then  due  was 
$237.42.  The  court  found  that  the 
amount  then  due  was  $237.21,  and 
the  record  shows  that  during  the 
trial  "plaintiff  having  testified 
.  .  .  that  the  sum  of  $12  was  doe 
In  addition  to  the  amount  claimed 
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in  his  petition,  the  defendants 
thereupon  tendered  and  paid  to  the 
clerk  said  sum  of  $12." 

Judgment  was  rendered  for  the 
sum  of  $351.38,  the  total  of  the  fol- 
lowing Items:  Two  hundred  and 
thirty-seven  dollars  and  20  cents, 
principal  and  interest  due  at  the 
commencement  of  the  action,  $14.18, 
interest  on  said  sum  to  December 
16,  1916,  the  date  of  the  judg- 
ment, and  $100  attorneys'  fees,  to- 
gether with  the  costs  of  the  action, 
taxed  at  $7.65 — and  a  sale  of  the 
mortgaged  premises  was  ordered  to 
satisfy  the  judgment  debt,  with  in- 
tereat,  costs,  and  expenses  and  cdsts 
of  sale.  On  the  date  of  the  judg- 
ment also  an  order  staying  execu- 
tion pending  appeal  was  entered, 
providing  "that  if  defendants  leave 
the  money  which  is  now  in  the 
hands  of  the  clerk  of  this  court,  to 
be  tendered  and  paid  upon  any  judg- 
ment which  may  be  rendered  or 
sustained  in  said  cause,"  and  shall 
give  a  bond,  as  provided  by  law,  in 
the  sum  of  $260,  execution  shall  be 
stayed  pending  the  appeal;  and  it 
appears  that  a  bond  was  given  and 
approved,  as  provided  in  said  order, 
on  December  23,  1916. 

When  it  appeared  by  the  evidence 
that  an  error  had  been  made  in 
alleging  the  amount  of  interest  due, 
plaintiff's  counsel  moved  to  amend 
the  petition  accordingly,  and  a  mo- 
tion to  amend  so  as  to  correctly  al- 
lege the  amount  of  the  interest  had 
been  filed  on  May  6,  1916.  There 
does  not  appear  to  have  been  any 
order  made  upon  either  of  these  mo- 
tions ;  but  the  court,  no  doubt,  con- 
sidered the  petition  as  amended, 
without  formal  order  to  that  effect, 
since  the  judgment  included  a 
greater  amount  of  interest  than  the 
sum  alleged,  and  when  the  motion 
was  renewed  before  the  dose  of  the 
testimony  the  court  stated:  "We 
will  proceed.  It  can  be  done  any 
time  before  judgment,  or  even  after 
judgment." 

The  fact  that  $225  was  tendered 
to  plamtiff  on  March  28.  1916, 
seems  to  be  admitted,  by  the  fail- 
ure to  file  a  reply  denying  the 
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amount  of  such  tender  in  the  an- 
swer. But  we  think  the  evidence  as 
to  the  tender  is  sufficient  to  show 
that  said  amount  was  tendered,  and 
that  it  was  intended  to  fully  cover 
the  amount  claimed  by  the  petition 
and  summons,  with  costs  up  to  that 
time,  except  the  attorneys'  fee 
claimed;  and  the  fact  that  it  was 
so  intended  was  explained  at  the 
time  and  understood  by  the  plain- 
tiff, the  defendant  in  error  here. 
The  latter  testified  as  to  the  tender, 
in  substance,  that  all  that  he 
claimed  at  the  time,  except  for  at- 
torneys' fees,  was  tendered;  but  he 
could  not  recall  the  amount,  and 
that  he  refused  it  for  the  reason 
that  it  did  not  include  attorneys' 
fees.  There  was  no  evidence  of  the 
amount  of  the  court  costs  at  the 
time  of  the  tender,  probably  for  the 
reason  that  no  contention  was  made 
that  the  tender  was  insufficient  to 
cover  tiie  same  in  addition  to  prin- 
cipal, interest,  and  insurance  then 
claimed,  and  that  the  parties  under- 
stood it  to  be  sufficient  for  that  pur- 
pose. But  it  appears  to  have  been 
sufficient,  excluding  the  amount 
claimed  for  attorneys*  fees,  for  the 
judgment  shows  that  up  to  the  con- 
clusion of  the  trial  the  costs  were 
only  $7.65.  Thus  the  sum  of  $225 
tendered  exceeded  the  amount 
claimed  by  the  petition  and  sum- 
mons for  principal,  interest,  insur- 
ance, and  the  court  costs  up  to  the 
time  of  the  judgment,  and  it  was 
also  sufiSdent  to  indude  the  inter- 
est to  the  time  of  the  tender,  though 
nothing  seems  to  have  been  said 
about  that  at  the  time.  But  it  was 
not  suffldent,  and  was  not  intend- 
ed, to  cover  any  claim  or  allowance 
for  an  attorneys*  fee. 

When  the  parties  entered  upon 
the  trial,  therefore,  the  only  matter 
in  controversy  was  the  right  to  re- 
cover attwneys*  fees,  and  the  only 
contention  by  plaintiffs  in  error 
here  is  that  it  was  error  to  allow 
such  fees ;  that  contention  being 
based  upon  the  fact  that  the  debt- 
ors were  not  notified  of  the  assign- 
ment, and  no  demand  was  made  up- 
on them  before  suit  was  brought. 
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and  the  fact  testified  to  by  Mrs. 
Graves  that  after  the  debt  was  due, 
and  a  short  time  before  the  assign- 
ment of  the  note  and  mortgage,  Mr, 
Findlay  told  her  that  he  did  not 
need  the  money  and  that  she  need 
not  worry  about  it  at  all.  Mrs. 
Graves's  testimony  as  to  that  mat- 
ter, after  stating  that  she  had  a 
<»)nversation  with  Mr.  Findlay  after 
the  note  was  due  and  shortly  before 
suit  was  brought,  is  as  follows: 

I  called  him  up  on  the  phone  and 
asked  him  if  I  should  get  this 
money  for  him.  I  told  him  I  would 
borrow  it  for  him.  I  told  him  Mr. 
Graves  was  out  of  work;  payments 
were  behind.  ...  He  said  that 
he  didn't  need  the  money,  and  that 
I  needn't  worry  myself  bi  the  least 
about  it. 

Q.  Did  he  tell  you  you  could  have 
all  the  time  you  needed  to  pay  it? 

A.  Yes. 

Q.  Did  he  say  he  wouldn't  urge 
you,  or  bring  suit  against  you — 
give  you  to  understand  that? 

A.  Yes;  he  just  said  I  needn't 
worry  in  the  least  about  it,  he 
wasn't  needing  money. 

Q.  Did  you  rely  on  that? 

A.  I  certainly  did. 

Q.  For  that  reason  you  didn't 
borrow  money  and  pay  it? 

A.  No ;  but  I  did  go  and  see  about 
horrowing  money.  They  told  me,  if 
I  needed  money,  Mr.  Findlay 
pressed  me,  I  could  have  it. 

This  evidence  does  not  show  a 
definite  extension  of  the  time  of 
payment,  nor  any  consideration 
necessary  to  a  valid  and  binding  ex- 
tension suspending  the  right  to 
maintain  an  action  upon  the  note  or 
mortgage.  2  Jones,  Mortg.  7th  ed. 
§  1190;  1  Wiltsie,  Mortg.  Foreclos- 
■ure,  §  467.  And,  the  debt  being 
due  and  unpaid,  no  previous  demand 

was  necessary  to 
?**^JFrJ?;rr*-  authorize  a  suit  to 
wortfcKicoi—  recover  the  prmci- 
»i?ta  <Vr«eio.e.  pal  and  interest  due 

and  to  foreclose  the 
mortgage  to  satisfy  the  same.  3 
Jones,  Mortg.  §  1471;  1  Wiltsie, 
Mortg.  Foreclosure,  §  49;  Henry  v. 
Hodge.  171  111.  App.  10;  Walter  v. 


Dickson,  176  Pa.  204,  34  AtL  646. 
Nor,  as  a  general  rule,  is  a  previous 
denmnd  necessary  to  a  recovery  of 
attorneys'  fees  pro- 
vided for  in  the  TiV^'r^t*^ 
note  or  mortgage, 
where  the  right  to  sue  thereon  has 
accrued.  Walter  v.  Dickson,  supra; 
Warwick  Iron  Co.  v.  Morton,  14S 
Pa.  72,  23  Atl.  1065;  Wienke  v. 
Smith.  —  Cal.  — ,  176  Pac  42. 

But,  by  the  great  weight  of 
authority,  a  provision  for  attorneys' 
fees  in  a  note  or  mortgage  is  a  con- 
tract of  indemnity  only — in  the  na^ 
ture  of  a  penalty,  as  distinguished 
from  liquidated  damages — to  com- 
pensate the  payee  or  holder  for  an 
expense  which  he  has  necessarily 
incurred  or  become  liable  for, 
through  some  default  of  the  maker 
or  mortgagor;  and  such  fees,  even 
where  there  is  a  stipulation  for  the 
recovery  of  a  certain  or  stated 
amount,  are  within 
the  equitable  con- 
trol  of  the  court,  to  «««ii"?rtr, 
allow  only  sudi  sum  K2Kl 
as  may  be  reason- 
able. 3  R.  C.  L.  896;  8  C.  J.  1101; 
27  Cyc.  1785,  1786;  3  Jones,  Mortg. 
7th  ed.  §  1606 ;  Florence  Oil  &  Ref. 
Co.  V.  Hiawatha  Gas,  Oil,  &  Ref.  Co. 
55  Colo.  378,  135  Pac.  454;  Mechan- 
ics' American  Nat.  Bank  v.  Coleman, 
122  C.  C.  A.  338,  204  Fed.  24;  Daly 
V.  Maitland,  88  Pa.  384,  32  Am.  Rep. 
457;  Coley  v.  Coley,  94  S.  C.  386, 77 
S.  E.  49;  CoUey  v.  Summers  Parrott 
Hardware  Co.  119  Va.  439,  89  S.  E. 
906.  Ann.  Cas.  1917D,  375;  Triplett 
V.  Second  Nat.  Bank,  121  Va.  189, 
92  S.  E.  897 ;  Jarvis  v.  Stoflfal,  54  Pa. 
Super.  Ct.  362 ;  Reed  v.  Catlin,  49 
Wis.  686,  6  N.  W.  326.  The  general 
principle,  under  a  provision  for  a 
certain  amount,  is  well  stated  by 
Judge  Gabbert  in  the  Colorado  case 
cited,  as  follows:  "We  think  the 
correct  construction  of  such  a  stipu- 
lation, which  has  been  announced 
in  many  cases,  is  that  a  provision 
for  a  fixed  amount  for  attorneys' 
fees  is  an  agreement  to  in- 
demnify the  holder  against  the 
expenses  incurred  in  the  employiny 
of  an  attorney  for  the  enforcement 
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«f  collection  when  the  maker  fails  to 
keep  hifl  agreement,  and  that  when 
the  question  is  properly  raised,  re- 
gardmfir  the  reasonableness  of  a 
stipulated  amount,  the  holder  can 
only  recover  such  part  thereof  as 
will  reimburse  him  for  the  reason- 
able and  necessary  attorneys'  fees 
be  has  been  compelled  to  pay,  or  has 
become  liable  for,  in  enforcing  col- 
lection of  the  note" 

And  in  the  exercise  of  such 
control  and  a  sound 
^fSSu"'*  discretion  such  fees 
may  be  disallowed 
altogether,  under  drcumatances  ren- 
dering theor  recovery  inequitable  or 
unconscionable.  8  C.  J.  1100,  § 
1484;  Reed  v.  Catlin,  49  Wis.  686,  6 
N.  W.  326;  Williams  v.  Williams,  117 
Wis.  125, 94  N.  W.  26 ;  Castle  v.  Gas- 
tie,  78  Mich.  298,  44  N.  W.  378; 
Lewis  v.  Germania  Sav.  Bank,  96 
Pft.  86;  Moore's  Appeal,  110  Fa.  438, 
1  Atl.  593;  Lindley  v.  Ross,  137  Pa. 
629, 20  Atl.  944 ;  National  Sav.  Fund 
&  Bldg.  Asso.  v.  Waters,  141  Pa. 
498,  21  Atl.  666;  Taylor  v.  King,  97 
S.  C.  477,  81  S.  E.  172;  Barron  v. 
Thompson,  —  S.  C.  —  97  S.  E.  840; 
Scott  V.  Carl,  24  Pa.  Super.  Gt.  460; 
Haynes  v.  Halverton,  51  Tex.  Civ. 
App.  228,  111  a  W.  166;  Mechanics' 
American  Nat.  Bank  v.  Coleman, 
122  C.  C.  A.  838,  204  Fed.  24; 
Fourth  Nat  Bank  v.  Stahlman,  132 
Tenn.  867,  L.R.A.1916A,  568.  178 
S.  W.  942;  Enid  Conservative  In- 
vest Co.  V.  Porter,  45  Okla.  406, 145 
Pac.  805. 

hx  Lewis  v.  Germania  Sav.  Bank, 
96  Pa.  86,  a  defense  was  interposed 
that  there  had  been  an  agreement 
attending  the  time  for  payment, 
and  it  was  also  claimed  that  be- 
cause of  the  agreement  to  give  fur- 
ther time  the  plaintiff  was  not  en- 
titled to  recover  attorneys'  fees. 
After  stating  that  there  was  noth- 
ing substantial  in  the  alleged  agree- 
ment to  give  further  time,  for  the 
reason  that  no  sufficient  considera- 
tion for  such  agreement  was  dis- 
closed, the  court  referred  to  the  ob- 
jection to  the  recovery  of  attorneys' 
fees  as  the  only  matter  about  which 
there  could  be  any  doubt,  and  stat- 
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ed  the  fact  upon  which  the  objec- 
tion was  based  and  the  principle  to 
be  applied  as  follows :  "It  is  alleged 
by  the  plaintiff  in  error  that  prior 
to  June  4th  he  called  at  the  bank 
and  offered  to  pay  the  interest  fall- 
ing due  on  that  day,  and  also  the 
princii)al  debt,  but  was  informed  by 
the  proper  officer  of  the  bank,  that 
they  did  not  need  the  money,  and  to 
let  it  stand  until  the  Butler  county 
matter  was  disposed  of,'  etc.,  and 
that  shortly  afterwards,  without 
making  any  request  or  demand  for 
payment  of  principal  or  interest, 
suit  was  brought  on  the  mortgage. 
It  is  contended  that  under  the  cir- 
cumstances detailed  in  the  affidavits 
of  defense,  as  to  the  agreement  to 
give  further  time,  the  plaintiff  be- 
low was  not  entitled  to  recover  at- 
torneys' commissions.  We  think 
this  would  be  BO  if  the  defendant, 
even  after  suit  was  brought,  had 
been  reasonably  prompt  in  paying 
or  tendering  payment  of  the  debt 
and  interest  secured  by  the  mort- 
gage. In  Daly  v.  Maitland,  88  Pa. 
384,  32  Am.  Rep.  467,  it  is  held  that, 
while  stipulations  for  the  payment 
of  attorneys'  commissions  in  mort- 
gages and  other  securities  are  valid, 
they  are,  nevertheless,  subject  to 
the  equitable  control  of  the  court, 
and  will  be  enforced  only  to  the  ex- 
tent of  compensating  the  plaintiff 
for  reasonable  and  necessary  ex- 
penses of  collection.  Applying  this 
doctrine  to  the  case  of  a  debtor  who 
has  been  misled  by  his  creditora  and 
thrown  off  his  guard  in  the  manner 
the  plaintiff  in  error  alleges  he  was, 
it  would  not  be  an  unreasonable  ex- 
ercise of  the  equitable  power  of  the 
court  to  refuse  any  allowance  for 
attorneys'  commissions;  but,  to 
justify  such  action  on  the  part  of 
the  court,  the  defendant  should  at- 
test his  sincerity  and  good  faith  by 
promptly  paying  or  tendering  the 
amount  of  debt  and  interest,  exclu- 
sive of  commissions." 

And  because  there  had  not  been 
a  tender  in  that  case  of  the  amount 
of  the  debt  and  interest,  but  the 
defendant  undertook  to  defend 
against  a  part  of  the  plaintiff's 
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claim,  and  failed  to  pay  or  tender 
the  residue,  it  was  held  that  he  was 
not  entitled  to  equitable  relief  from 
the  stipulation  for  attorneys'  com- 
missions. In  Moore's  Appeal,  110 
Pa.  433,  1  Atl.  593,  judgment  had 
been  entered  upon  a  judgment  note 
before  it  fell  due,  and  the  plaintiff, 
upon  the  maturity  of  the  note,  re- 
fused a  tender  of  the  full  amount 
due,  excluding  attorneys'  commis- 
sions. While  Uie  case  is  not  in  point 
on  the  facts,  it  is  important  because 
of  a  reference  in  the  opinion  to  a 
former  case,  apparently  not  pub- 
lished in  the  o^cial  reports.  The 
court  said:  'To  permit  such  a  prac- 
tice as  this,  where  the  defendant  of- 
fers to  pay  all  that  is  due  at  the 
maturity  of  the  obligation,  would 
be  sanctioning  an  Intolerable  and 
unreasonable  oppression.  .  .  . 
We  said  in  Imler  v.  Imler,  94  Pa.,  on 
page  375:  'It  was  never  intended, 
nor  can  we  permit  such  a  clause  to 
.be  used,  to  compel  a  debtor  to  pay 
attorneys'  commissions  where  the 
latter,  does  not  dispute  the  claim 
and  pays  at  maturity.'  In  Johnson 
V.  Marsh,  42  PhiU.  Leg.  Int.  92,  we 
refused  to  allow  commissions  even 
after  execution  issued,  because 
there  was  no  satisfactory  evidence 
of  a  demand  for  payment  before  en- 
tering judgment,  although  the  debt 
had  passed  maturity." 

It  was  explained  in  Imler  v.  Im- 
ler that  the  intention  of  stipula- 
tions for  attorneys'  fees  in  instru- 
ments for  the  payment  of  money  is 
that  the  creditor  shall  be  indemni- 
fied for  his  reasonable  counsel  fees, 
where  it  becomes  necessary  to  em- 
ploy counsel  to  collect  the  money. 
In  a  later  case  in  the  same  court 
(Lindley  v.  Ross,  137  Pa.  629,  20 
Atl.  944),  where  the  fees  were  dis- 
allowed, it  appeared  that  there  had 
been  some  negotiation  between  the 
parties  for  making  a  partial  pay- 
ment before  the  entry  of  judgment 
authorized  by  the  note,  and  the  de- 
fendants claimed  that  the  plaintiff 
had  agreed  when  the  money  was 
borrowed  that  judgment  should  not 
be  entered  until  they  had  notice 
and  an  opportunity  to  pay,  if  pay- 


ment was  required.  Whether  the 
fact  of  such  agreement  was  estab- 
lished or.  not  does  not  clearly  ap- 
pear; but  the  trial  court  held  that 
demand  was  necessary  before  entry 
of  judgment  to  authorize  a  recovery 
of  the  conmiissions,  and  that  con- 
clusion, upon  the  facts  of  the  case, 
was  sust^ed  by  the  supreme  court, 
that  court  saying:  "We  think  the 
learned  judge  below  was  righl  in 
holding,  imder  the  facts  of  this 
case,  tiiat  there  must  be  a  demand 
and  refusal  to  pay,  before  the  de- 
fendants in  the  judgment  can  be 
subjected  to  the  payment  of  attor- 
neys' commissions.  This  was  the 
rule  laid  down  in  Johnson  v.  Marsh, 
21  W.  N.  C.  570,  where  it  was  said: 
In  the  absence  of  satisfactory  evi- 
dence of  a  demand  for  payment  be- 
fore entering  the  judgment  and  is- 
suing the  execution,  we  think  the 
necessity  of  resorting  to  the  serv- 
ices of  an  attorney  for  collecting  the 
money  does  not  appear,  and,  with- 
out proof  of  such  necessity,  the  de- 
fendants ought  not  to  be  subjected 
to  the  payment  of  the  commis- 
sions.' " 

In  National  Sav.  Fund  &  Bldg. 
Asso.  V.  Waters,  141  Pa.  498,  21  Atl. 
666,  it  appeared  that  the  mortgage 
debtor,  upon  receiving  information 
that  the  mortgage  was  due  and  that 
payment  had  been  demanded,  re- 
quested a  statement  of  the  amount 
due,  and  was  given  such  a  state- 
ment, concluding  with  the  words, 
"Good  only  until  September  11, 
1890,"  and  that,  relying  upon  said 
word!s,  the  debtor,  on  the  date 
stated,  piCid  the  amount  of  the  debt, 
widi  interest,  taking  a  receipt  there- 
for, reciting  that  the  costs  were  to 
be  adjudicated  between  the  parties. 
It  was  held  that  the  trial  court 
properly  entered  judgment  for  the 
office  costs  only,  excluding  attor- 
ney's commission,  the  coiurt  say- 
ing: "The  services  of  the  latter 
were  not  needed  for  the  collection 
of  the  money.  Indeed,  no  object  is 
apparent  for  issuing  the  scire  facias 
upon  the  mortgage,  except  to  create 
a  plausible  pretext  for  a  charge  of 
attorney's  commissions.  Under  the 
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statement  furnished  by  the  plaintiff 
Ampany  to  the  defendants,  on  Au- 
gust SOth,  the  latter  were  entitled, 
under  imy  fair  and  reasonable  con- 
dtruetion  thereof,  to  pay  the  money 
tft  any  lame  on  or  before  September 
11th.  The  issuing  of  a  scire  facias 
between  those  dates,  so  far  as  we 
can  ifather  from  the  record,  was  un- 
necessary, as  well  as  a  breach  of 
faith.  It  certainly  does  not  entitle 
€he  plaintiff  to  claim  an  attorney's 
(Ammission." 

The  facts  in  the  Wisconsin  case 
of  Williams  v.  Williams,  117  Wis. 
125,  94  N.  W.  25,  were  that  the  ac- 
tion to  foreclose  a  mortgage  was 
commenced  on  January  29,  1902, 
and  on  the  following  day  the  defend- 
ant deposited  in  court  an  amount 
sufficient  to  pay  the  amount  de- 
manded, excluding  costs  and  solici- 
tor's fee,  and  moved  to  dismiss 
without  costs,  alleging  that  on  Jan- 
uary 28th  the  mortgage  was  record- 
ed in  the  name  of  and  belonged  to 
the  plaintiff's  attorney,  on  which 
day  defendant's  attorney  oifered  to 
pay  the  same  to  said  holder,  and 
upon  it  appearing  that  the  latter 
was  attempting  to  evade  a  payment, 
defendant  tendered  the  f uU  amount 
of  the  mortgage,  with  interest, 
which  the  said  holder  absolutely  re- 
fused to  receive,  or  to  receive  any 
sum  whatever  in  pajrment,  and  that 
said  holder  then  immediately  trans- 
ferred the  mortgage  to  plaintiff  and 
brought  suit  upon  it.  It  was  assert- 
ed, also,  in  support  of  the  motion  to 
dismiss,  that  the  refusal  of  payment 
when  tendered,  and  the  immediate 
commencement  of  the  suit,  was  in- 
tended to  harass  and  distress  the 
defendant,  and  impose  unnecessary 
costs  and  expenses.  The  amount  de- 
posited in  court  was  ordered  to  be 
paid  to  plaintiff  in  full  of  the  amount 
due  on  the  mortgage,  and  the  cause 
was  dismissed,  without  costs  to  ei- 
ther party.  That  action  of  the  trial 
court  was  affirmed  on  appeal,  the 
supreme  court  saying:  "The  rec- 
ord, however,  presents  no  attempt 
to  set  up  the  previous  tender  of  the 
mortgage  debt  as  a  defense  to  the  ac- 
tion, but  merely  an  appeal  to  the 
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court  to  dismiss  the  action  because 
continuance  of  the  litigation  would 
be  wholly  needless,  the  defendants 
having  performed  all  that  plaintiff 
sought  to  enforce  by  her  suit,  name- 
ly, paid  the  full  amount  demanded 
by  the  complaint.  That  courts  have 
inherent  power  to  protect  them- 
selves against  fictitious  and  futile 
litigation  is  unquestionable  [citing 
cases].  .  .  .  Appellant  further 
urges,  however,  that  she  was  en- 
titled to  the  costs  already  incurred ; 
and,  since  the  deposit  of  money  and 
motion  to  dismiss  were  predicated 
upon  assumption  that  she  was  with- 
in her  strict  right  in  commencing 
action,  that  contention  might  be  un- 
answerable in  action  at  law,  where 
costs  are  matter  of  strict  statutory 
right.  This,  however,  is  a  suit  in 
equity,  wherein  allowance  of  costs 
is  discretionary,  at  least  upon  dis^ 
missal.  .  .  .  In  the  present  case 
we  are  satisfied  that  the  conduct  of 
plaintiff  and  her  attorney  was  such 
as  to  fully  justify  the  withholding 
of  costs  from  her.  Confessedly  the 
amount  due  upon  the  mortgage  was 
offered  her  attorney  before  suit, 
when  he  apparently  owned  it;  and 
he  was  nolMed  that  pay  was  ready 
at  any  time,  whether  a  legal  tender 
was  made  or  not.  His  only  excuse 
for  nonacceptance  was  that  he  was 
engaged  in  preparing  a  lengthy  bill 
of  exceptions  and  could  not  spare 
the  time  to  look  up  the  mortgage; 
yet  he  did  take  time  immediatdy, 
not  only  to  find  it,  but  to  formally 
transfer  it  to^Iaintiff,  and  to  pre- 
pare the  voluminous  complaint  And 
other  papers  necessary  for  com- 
mencing this  foreclosure  action, 
which  he  caused  to  be  served  with 
all  haste,  instead  of  notifying  de- 
fendants' attorney  that  he  would 
accept  payment.  The  only  motive 
conceivable  for  such  conduct  is  not 
one  which  commends  itself  to  courts 
of  equity  or  invites  their  favors." 

It  appeared  in  the  Texas  case  cited 
(Haynes  v.  Halverton),  whidi  was 
a  suit  upon  vendor's  lien  notes,  that 
the  defendant  had  gone  to  plaintiff's 
office  to  pay  before  suit  was  brought, 
but  found  that  the  latt^  was  out 
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of  the  state;  that  he  then  went  to 
the  office  of  another  party,  under- 
standing that  the  latter  was  collect- 
infiT  money  for  the  plaintiif ,  who  told 
the  defendant  that  he  did  not  have 
the  notes  for  collection,  or  in  his 
possession,  and  knew  nothing  about 
them;  and  defendant  testified  that 
he  had  been  ready  and  willing  to 
pay  the  notes  when  presented,  but 
did  not  learn  of  the  plaintiff's  re- 
turn until  the  suit  was  commenced, 
and  that  on  the  next  day  he  went 
to  the  plaintiff,  offering  to  pay  the 
notes  and  interest,  but  the  same  was 
refused,  unless  attorneys'  fees  were 
also  paid;  the  plaintiff  also  telling 
the  defendant  that  he  had  sued  him 
without  giving  him  notice  for  the 
reason  that  the  defendant  had  tes- 
tified against  him  in  a  certain  suit. 
On  appearance  day  the  defendant 
again  tendered  the  principal  and  in- 
terest. It  was  held  that  the  recov- 
ery of  the  stipulated  attorneys'  fees 
was  properly  denied. 

In  the  South  Carolina  case  of  Bar- 
ron V.  Thompson,  —  S.  C.  — ,  97  S. 
E.  840,  it  appeared  that  a  second 
note  and  mortgage  had  been  exe- 
cuted and  delivered,  to  take  the  place 
of  a  note  and  mortgage  previously 
executed,  but  the  receivers  of  the 
payee  corporation,  finding  the  first 
note  and  mortgage  among  the  pa- 
pers of  the  corporation,  brought  suit 
to  foreclose  that  mortgage,  and,  up- 
on being  apprized  of  the  fact  that  a 
second  note  and  mortgage  had  been 
given  to  take  it  up,  agreed  to  and 
did  deliver  up  the  fifst  for  cancela- 
tion, so  as  to  permit  another  loan  to 
be  made  to  pay  off  the  second,  ac- 
cording to  an  arrangement  made 
with  the  bank  to  which  said  second 
note  and  mortgage  had  been  as- 
signed. But  shortly  after  that  the 
receivers  and  their  attorney  paid 
said  note  and  mortgage  off  at  the 
bank  with  receivership  funds,  and 
then  refused  to  accept  payment 
from  the  defendant,  unless  he  would 
pay  attorneys'  fees.  Defendant,  re- 
fusing to  pay  such  fees,  tendered 
the  amoimt  due  in  full  settlement, 
which  was  refused,  and  foreclosure 
proceedings  were  brought  on  the 


note  and  mortgage  so  acQuired  by 
the  receivers.  The  amount  of  the 
tender  was  then  paid  into  court.  It 
was  held  upon  such  facts  that  there 
was  no  necessity  for  the  suit  and 
that  plaintiffs  were  not  entitled  to 
attorneys*  fees. 

Now,  in  the  case  at  bar,  it  is  clear 
that  Mrs.  Graves  was  lulled  into  a 
sense  of  security  by  Mr.  Findlay's 
stating  to  her,  when  she  was  pro- 
posing to  borrow  the  money  to  pay 
the  debt,  that  he  was  not  needing 
the  money  and  she  need  not  worry 
about  it  at  all,  and  that  her  inaction 
in  the  matter,  beyond  ascertaining 
that  she  could  obtain  the  money,  R 
needed,  was  caused  thereby;  and  we 
think  she  had  a  right  to  believe 
from  what  Findlay  said  that  no  suit 
would  be  brought,  or  legal  proceed- 
ings taken  to  collect  the  note  or  foxne- 
close  the  mortgage,  without  further 
notice  giving  an  op- 
portunity for  pay-  iSl^lS^t^ 
ment.  Had  Fmdlay  imuihs  mw*- 
remained  the  owner  StS^'o^*** 
of  the  note  and 
mortgage,  and  brought  the  suit 
when  it  was  brought,  without  pre- 
vious demand  or  notice,  it  would  cer- 
tainly have  been  a  breach  of  &ith 
on  his  part;  and  as 
the  mortgage  is  not  pankuerot*" 
a  negotiable  instru-  SSSESiiiSitr^* 
ment,  and  the  note 
was  overdue  when  purchased  by  the 
plaintiff,  the  latter  took  them  sub- 
ject to  all  equities  existing  at  the 
time  of  the  assignment,  if  not,  in- 
deed, at  the  time  the  defendants 
thereafter  learned  of  the  assign- 
ment. Castle  v.  Castle,  78  Mich. 
298,  44  N.  W.  378. 

But  it  further  appears  that  the 
recovery  of  this  debt  was  not  the 
sole  object  of  the  suit,  for,  as  shown 
by  the  plaintiff's  testimony,  it  was 
brought  to  compel  a  settlement, 
also,  of  another  matter  between  the 
plaintiff  and  Mr.  Graves.  Explain- 
ing his  purpose  in  buying  the  note 
and  mortgage  and  bringing  suit,  the 
plaintiff  testified  that  he  had  a  note 
against  Iifr.  Graves  upon  which  he 
had  secured  a  judgment ;  that 
Graves  had  filed  a  petition  in  bank- 
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ruptcy  to  evade  that  note;  that  on 
the  basis  of  certain  statements  of 
Graves  to  the  referee  in  bankruptcy 
"we  claimed  an  interest  on  this  pros>- 
erty,  and  so  I,  in  order  to  eliminate 
anyone  else  having  an  interest  in 
the  property,  except  me  and  the  peo- 
•  ple  that  own  it,  I  bought  that  note 
and  mortgage,  so  that  when  it  came 
to  any  proceedings  in  the  matter 
there  would  be  no  one  else  it  would 
be  necessary  to  call  upon  at  all;" 
that  it  was  done  so  that  he  misrht 
be  in  a  position  to  know  the  interest 
of  Mr.  Graves  in  this  property,  and 
how  he  acquired  that  interest;  and 
he  testified  directly  that  the  note 
was  bought  to  compel  a  settlement 
of  the  other  matter,  and  that  the 
suit  was  brought  to  compel  a  settle- 
ment of  both  matters.  He  testified, 
also,  that  after  the  suit  was  brought 
he  had  a  conversation  with  defend- 
ants, in  which  he  proposed  a  settle- 
ment of  both  matters,  and  on  his 
own  responsibility,  but  without  au- 
thority of  his  attorney,  told  them 
that  if  both  matters  were  settled  as 
proposed'  the  total  attorneys'  fees 
would  be  only  $50. 

The  note  and  mortgage  are  signed 
by  both  Mr.  and  Mrs.  Graves,  bat 
the  tatter's  name  is  first  signed  to 
both,  and  the  parties  executing  the 
mortgage  are  described  therein  as 
follows:  "Cora  V.  Graves,  and  Karl 
De  F.  Graves,  her  husband," — seem- 
ibg  to  indicate  that  Mrs.  Graves  is 
the  principal  debtor,  and  at  least  the 
record  owner  of  the  property. 
A  sufficient  amount  having  been 
promptly  tendered  after  suit  was 
brought  to  cover  all  that  was  claimed 
by  the  petition  and  summons  and 
the  costs  and  interest  up  to  the  time 
of  the  tender,  excluding  attorneys' 
fees,  and  the  tender  having  been 
kept  good  by  a  deposit  of  the  amount 
with  the  clerk  of  the  court,  we  are 
of  the  opinion  that 
<u^T?m«e  the  allowance  of  any 
ffet***"**'"*  amount  for  attor- 
neys' fees  is  inequi- 
table, and  that  it  was  error  to  in- 
dude  any  amount  therefor  in  the 
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judgment.  The  defendants  did  not 
then  know  of  the  mistake  in  the 
amount  of  the  interest  due,  but  re- 
lied upon  the  averment  of  the  peti- 
tion as  to  the  amount.  The  com- 
putation of  interest  because  of  the 
many  monthly  paymehts,  some  of 
which  were  not  made  promptly,  was 
a  complicated  matter,  and  the  mis- 
take shown  by  the  evidence  was  not 
chargeable  to  the  defendants.  Mrs. 
Graves  testified  that  she  had  been 
informed  before  suit,  at  or  about 
the  time  of  her  conversation  with 
Mr.  Findlay,  that  the  balance  of 
principal  due  was  $171,  or  $174,  but 
that  she  did  not  know  the  amount 
of  the  interest.  When  it  appeared 
that  a  mistake  had  been  made,  an 
additional  amount,  supposed  to  be 
sufficient  to  cover  the  difference,  was 
tendered,  and  also  deposited  with  the 
clerk.  That  tender  and  deposit 
seems     to  have 

lacked  21  cents  to  ;SS;?J|l«,r^5i 
make  it  cover  the  effect  ot  made- 
exact  amount  of  the  SttVAlra'^fera. 
difference,  for  the 
amount  shown  to  have  been  due  of 
principal  and  interest,  upon  curing 
the  mistake  in  interest,  was  $237.21, 
but  that  it  was  not  sufficient  does 
not  appear  to  have  _|,t,^t 
been  suggested  up-  o«  amo«n« 
on  the  trial.  By  the 
judgment,  interest  was  allowed  upon 
the  entire  amount  due  at  the  com- 
mencement of  the  action  to  the  date 
of  judgment.  The  defendant  should 
not  be  required  to  pay  interest  upon 
the  amount  originally  tendered  and 
deposited  in  court,  viz.,  $225. 

The  cause  will  be  remanded,  with 
directions  to  modify  the  judgment, 
by  excluding  the  amount  of  the  at- 
torneys' fees  allowed  thereby,  and 
that  portion  of  the  interest  idlowed 
from  the  commencement  of  the  ac- 
tion equaling  the  interest  upon  the 
sum  of  $225,  the  amount  of  the  or- 
iginal tender. 

Beard,  Ch.  J.,  concurs. 

Blydenbnrgh,  J.,  being  ill,  did  not 
participate  in  the  decision. 
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VL  TriTiat  defieiencies,  1284. 

I.  Scope. 

This  note  does  not  embrace  ques- 
tions as  to  the  amount  which  should 
have  been  tendered  or  the  items  which 
should  have  been  included  in  particu- 
lar cases.  It  only  includes  questions 
as  to  the  effect  of  tenderingr  a  less 
amount  than  that  which  should  have 
been  tendered.  For  example,  it  does 
not  embrace  questions  as  to  the  cred- 
itor's right  to  interest,  costs,  or  at- 
torneys* fees,  but  only  questions  as 
to  the  effect  of  failing  to  include 
such  items,  assuming  that  the  cred- 
itor is  entitled  thereto.  Questions  as 
to  the  right  of  the  debtor  to  make  a 
partial  payment  or  the  effect  of  a  ten- 
der of  a  sum  as  a  partial  pa}anen^ 
and  questions  as  to  the  right  of  the 
debtor  to  deduct  a  set-off  and  tender 
the  balance,  have  also  been  excluded. 

//.  OeneraUy. 

As  a  general  rule,  a  tender  must 
include  everything  to  which  the  cred- 
itor is  entiUed,  and  a  tender  of  any 
less  sum  is  nugatory  and  ineffective 
as  a  tender. 

United  Stotes.  —  Colby  v.  Reed 
(1879)  99  U.  S.  560,  25  L.  ed.  484; 
Lilienthal  v.  McCormick  (1902)  64 
C.  C.  A  475,  117  Fed.  89;  Leitch  v. 
Union  R.  Transp.  Co.  (1875)  7  Chi- 
cago Leg.  News,  291,  Fed.  Cas.  No. 
8,224;  Hus  v.  Kempf  (1879)  10  Ben. 
231,  Fed.  Cas.  No.  6,943;  LHomme- 
dieu  V.  The  H.  L.  Dayton  (1889)  38 
Fed.  926. 

Alabama. — Smith  v.  Anders  (1852) 
21  Ala,  783;  McCalley  v.  Otey  (1893) 
103  Ala.  469,  15  So.  945;  Ebersole  v. 
Addington  (1908)  156  Ala.  575.  46  So. 
849. 

California. — San  Pedro  Lumber  Co. 

V.  Reynolds  (1896)  111  Cal.  588,  44 


Fac.  309;  Colton  v.  Oakland  Bank 
(1902)  137  Cal.  376,  70  Pac.  225; 
Bauer's  Law  &  Collection  Co.  v,  SheA- 
dan-Proctor  Co.  (1919)  —  Cal.  App. 
— ,  181  Pac.  71, 
Connecticut — People's  Sav.  Bank 
Norwalk  (1888)  66  Conn.  647,  16 
Atl.  267. 

Florida.  —  Chandler  v.  Wright 
(1878)  16  Fla.  510. 

Georgia.  —  Lamar  v.  Sh^pard 
(1890)  84  Ga.  661,  10  S.  E.  1084; 
Smith  v.  Pilcher  (1908)  130  Ga.  36D, 
60  S.  E.  1000;  Wiggins  v.  Sheppard 
(1916)  146  Ga.  836,  90  S.  E.  66. 

Illinois.  —  Sweetland  v.  TuthiU 
(1870)  64  111.  216;  Cheney  v.  Rood- 
house  (1890)  136  111.  257,  25  N.  E. 
1019,  reversing  (1889)  32  111.  App. 
49;  McDaniel  v.  Upton  (1891)  45  111. 
App.  161 ;  Rogers  C^rain  Co.  v.  Jansen 
(1904)  117  111.  App.  137;  O'Meara  v. 
Cardiff  Coal  Co.  (1910)  164  111.  App. 
321. 

Indiana^Bailey  v.  Troxell  (1873) 
43  Ind.  432;  Rose  v.  Duncan  (1874)  49 
Ind.  269;  Duckwall  v.  Jones  (1901) 
156  Ind.  682,  58  N.  E.  1055,  affirmed 
on  rehearing  in  (1900)  156  Ind.  686, 
60  N.  E.  797;  Chicago  &  S.  E.  R.  Co. 
v.  Woodard  (1902)  159  Ind.  541,  65 
N.  E.  577;  Coulter  v.  Clark  (1891)  2 
Ind.  App.  512,  28  N.  E.  723 ;  Rouyer  v. 
Uiller  (1896)  16  Ind.  App.  519,  44 
N.  E.  61,  46  N.  E.  674. 

Iowa. — Freeman  v.  Fleming  (1857) 

5  Iowa,  460;  Brandt  v.  Chicago.  R.  I. 

6  P,  R.  Co.  (1868)  26  Iowa,  1J4; 
Helphrey  v.  Chicago  &  R.  I.  R.  Co. 
(1870)  29  Iowa,  480;  Barnes  v.  Greene 
(1870)  30  Iowa,  114;  McWhirter  v. 
Crawford  (1897)  104  Iowa,  550,  72 
N.  W.  605,  73  N.  W.  1021;  Wood  v. 
Howland  (1904)  127  Iowa,  394,  101 
N.  W.  756;  Sansone  v.  Crocker  (1919) 
—  Iowa,  — ,  170  N.  W.  796. 

Kansas.— Sanford  v.  Bartholomew 
(1885)  38  Kan.  38,  5  Pac.  429. 

Kentucky.  —  Haddix  v.  Wilson 
(1868)  3  Bush,  523;  Samuels  v.  Sim- 
mons (1901)  22  Ey.  L.  Rep.  1686,  60 
S.  W.  937. 

Louisiana.  —  Benton  Roberts 
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(1847)  2  La.  Ann.  243;  Louisiana  Mo- 
lasses Co.  T.  Le  Sassier  (1900)  52  La. 
Ann.  2070,  28  So.  217,  223;  Briede  v. 
Babst  (1912)  181  La.  159,  69  So.  106. 

Maine.— Marshall  v.  Wins:  (1862) 
50  Me.  62;  Rolfe  v.  Patrons'  Andros- 
coggin Mut.  F.  Ins.  Co.  (1909)  106 
Me.  345,  76  Atl.  879. 

Harylaiid.  —  McNiece  v.  Eliaaon 
(1893)  78  Md.  168,  27  Atl.  940. 

Ma^achusetts.  —  Boyden  v.  Moore 
(1809)  5  Mass.  365;  Whipple  v.  New- 
ton (1886)  17  Pick.  168;  Emerson  v. 
White  (1858)  10  Gray,  361;  Weld  v. 
Eliot  Five  Cents  Sav.  Bank  (1893) 
158  Mass.  339,  33  N.  E.  519;  Chapin 
V.  Chapin  (1894)  —  Mass.  — ,  36  N. 
E.  746. 

Michigan.  —  Thurber  v.  Jewett 
(1854)  3  Mich.  295;  Shutes  v.  Wood- 
ard  (1885)  57  Mich.  213,  23  N.  W. 
776;  Emerson  v.  Kinne  (1896)  110 
Mich.  678,  68  N.  W.  982;  Zells  v. 
Stoekwell  (1912).  171  Mich.  268,  137 
N.  W.  67;  Jones  v.  Berkey  (1914)  181 
Mich.  472,  148  N.  W.  375. 

Minn^ota.  —  Dickerson  v.  Hayes 
(1879)  26  Minn.  100,  1  N.  W.  834; 
Moore  T.  Norman  (1890)  43  Minn. 
428,  9  L.R.A.  65.  19  Am.  St  Rep.  247, 
45  N.  W.  867;  Bank  of  Benson  Hove 
(1890)  46  Minn.  40,  47  N.  W.  449; 
Mjones  v.  Yellow  Medicine  County 
Bank  (1891)  46  Minn.  335,  47  N.  W. 
1072;  Seeger  v.  Smith  (1898)  74  Minn. 
279,  77  N.  W.  3;  Spoon  v.  Frambach 
(1901)  88  Minn.  301,  86  N.  W.  106; 
Kinffsley  t.  Anderson  (1908)  103 
Minn.  610.  116  N.  W.  642,  116  N.  W. 
112. 

-  Hississippt  —  Collier  v.  White 
(1889)  67  Miss.  133,  6  So.  618. 

Nebraska.  —  McEidon  t.  Patton 
(1903)  4  Neb.  (Unof.)  269,  93  N.  W. 
938. 

New  Hampshire.  —  Thurston  T. 
Blaisdell  (1836)  8  N.  H.  367. 

New  Jersey. — Shotwell  v.  Dennman 
(1793)  1  N.  J.  L.  174;  Wright  v.  Beh- 
rens  (1877)  39  N.  J.  L.  413;  Keiler  v. 
Bunn  (1915)  84  N.  J.  Eq.  519,  94 
Atl.  402. 

New  York. — Hunter  v.  Le  Conte 
(1827)  6  Cow.  728;  Fan-  v.  Smith 
(1832)  9  Wend.  338.  24  Am.  Dec.  162; 
Retan  v.  Drew  (1838)  19  Wend.  304; 
Graham  v.  Linden  (1872)  50  N.  Y. 


547;  Tuthill  v.  Morris  (1880)  81  N. 
Y.  94;  Equitable  Life  Assur.  Soc.  v. 
Von  Glahn  (1887)  107  N.  Y.  637,  13 
N.  E.  793;  Mitchell  v.  Cook  (1859) 
29  Barb.  248;  Woodworth  v.  Morris 
(1870)  56  Barb.  97;  Eaton  v.  Wells 
(1880)  22  Hun,  123,  affirmed  in  (1880) 
82  N.  Y,  576;  Re  Wallace  (1889)  24 
N.  Y.  S.  R.  405,  5  N.  Y.  Supp.  31; 
Rockefeller  v.  Weiderwax  (1849)  3 
How.  Pr.  382;  People  v.  Banker  (1852) 
8  How.  Pr.  258;  Bernstein  v.  Levy 
(1901)  34  Misc.  772,  68  N.  Y.  Supp. 
833;  Globe  Soap  Co.  v.  Liss  (1901)  36 
Misc.  199,  78  N.  Y.  Supp.  153;  James 
Reilly's  Sons  Co.  v.  Aaron  (1904)  86 
N.  Y.  Supp.  732 ;  Wicks  v.  London  &  L. 

F.  Ins.  Co.  (1905)  111  N.  Y.  Supp.  65; 
Margolis  v.  Wittman  (1918)  169  N. 
Y.  Supp.  573;  Linker  v.  Folz  (1918) 
170  N.  Y.  Supp.  436. 

North  Dakota. — Ryding  v.  Hanson 
(1915)  30  N.  D.  99,  162  N.  W.  120. 

OhiOv— Burt  v.  Dodge  (1844)  13 
Ohio,  131;  Hoppe  &  S.  Bottling  Co.  v. 
Sacks  (1895)  11  Ohio  C.  C.  3,  5  Ohio 
C.  D.  306;  Smith  v-  Merchants'  &  F. 
Bank  (1897)  14  Ohio  C.  C.  199,  8  Ohio 
C.  D.  176. 

Oklalioma.— Bell  v.  Riggs  (1912)  34 
Okla.  834,  41  L.R.A.(N.S.)  Ill,  127 
Pac.  427;  Krauss  v.  Potts  (reported 
herewith)  ante,  1213;  First  Nat.  Bank 
v.  Howard  (1916)  —  Okla.  — ,  158 
Pac.  927. 

Oregon.— Kelsay  v.  Taylor  (1910) 
56  Or.  13,  107  Pac.  609. 

Pennsylvania. —  McDowell  v.  Glass 
(1835)  4  Watts.  389;  Pershing  v. 
Feinberg  (1902)  203  Pa.  144,  62  Atl. 
22;  McEibbin  t.  Peters  (1897)  19 
Pa,  Co.  Ct.  36,  affirmed  in  (1898)  185 
Pa.'  518.  40  Atl.  288. 

South  Carolina. — Hinchy  v.  Foster 
(1826)  14  S.  C.  L.  (3  M'Cord)  428; 
Baker  v.  Gasque  (1848)  84  S.  C.  L. 
(3  Strobh.)  25;  McClendon  v.  Wells 
(1883)  20  S.  C.  514. 

South  Dakota.  —  Juckett  v.  Fargo 
Mercantile  Co.  (1905)  19  S.  D.  160, 
102  N.  W.  604. 

Texas.— Henry  v.  Sansom  (1896)  — 
Tex.  Civ.  App.  — ,  36  S.  W,  122;  San 
Antonio  v,  Campbell  (1900)  —  Tex. 
Civ.  App.  — .  56  S.  W.  130;  Bolton  v. 

G.  C.  GifFord  &  Co.  (1907)  45  Tex. 
Civ.  App.  140, 100  S.  W.  210;  Schwant- 


Digitized  by 


1228 


AMERICAN  LAW  EEPORTS,  ANNOTATED. 


[6  A.L.R. 


kowaky  v.  Dykowaky  (1910)  —  Tex. 
Civ.  App.  — ,  132  S.  W.  373;  Dawaon 
V.  Falfurriaa  State  Bank  (1915)  — 
Tex.  Civ.  App.  — ,  181  S.  W.  558; 
California  State  L.  Ina.  Co.  v.  Elliott 
(1917)  —  Tex.  Civ.  App.  — ,  193  S.  W. 
1096;  Barreda  v.  Merchants*  Nat 
Bank  (1918)  —  Tex.  Civ.  App.  — .  206 
S.  W.  726;  Tucker  v,  McCullough 
(1919)  —  Tex.  Civ.  App.  — ,  209  S.  W. 
236. 

Vermont.— Cree  v.  Lord  (1853)  25 
Vt.  498;  Smith  v.  Wilbur  (1861)  85 
Vt,  138;  Patnote  v.  Sandera  (1868)  41 
Vt  66,  98  Am.  Dec.  664;  Willey  v. 
Laraway  (1892)  64  Vt  666,  25  AtL 
486. 

Vlrginla^hobe  v.  Carr  (1811)  S 
Munf.  10. 

Wyoming:.  —  Francis  v.  Brown 
(1914)  22  Wyo.  528,  145  Pac.  760. 

Eni^and.  —  Aatley  v.  Reynolds 
(1732)  2  Strange.  916,  98  Eng.  Re- 
print, 939. 

Canada,— British  Columbia  Land  & 
Invest.  Agency  v.  Ishitaka  (1911)  46 
Can.  S.  C.  302;  Bauld  v.  Fraser  (1901) 
34  N.  S.  178. 

And  see  also  Cotton  v.  Godwin 
(1840)  7  Mees.  &  W.  147,  151  Eng. 
Reprint  715,  9  Dowl.  P.  C.  763,  10  L. 
J.  Exch.  N.  S.  243;  Hesketh  v.  Fawcett 
(1843)  12  L.  J.  Exch.  N.  S.  326,  11 
Mees.  &  W.  856,  152  Eng.  Reprint 
841,  2  Dowl.  N.  S.  827;  Dixon  v.  Clark 
(1848)  6  G.  B.  366.  136  Eng.  Reprint 
919,  6  Dowl.  &  li.  155,  16  L.  J.  C.  P. 
N.  S.  287;  Hardingham  v.  Allen 
(1848)  5  C.  B.  793,  136  Eng.  Reprint 
1091,  17  L.  J.  C.  P.  N.  S.  198,  12  Jur. 
584;  Searles  v,  Sadgrove  (1855)  6  El. 
&  Bl,  639,  119  Eng.  Reprint,  618,  25  L. 
J.  Q.  B.  N.  S.  15,  4  Week.  Rep.  53, 
though  the  Uieory  of  some,  at  least, 
of  these  cases,  seems  to  be  as  stated 
in  Dixon  v.  Clark  (1848)  6  C.  B.  365, 
186  Eng.  Reprint  919,  6  Dowl.  &  L. 
165,  16  L.  J.  C.  P.  N.  S.  237,  that  after 
a  demand  of  the  whole  aum  original- 
ly  due  is  made  and  refused  the  aubse- 
quent  tender  of  part  of  it  is  bad,  not- 
withstanding that  by  part  pajonent 
or  by  other  means,  the  debt  may  have 
been  reduced  in  the  interim  to  the 
aum  tendered. 

///.  Omission  of  paHieular  items. 
Thus,  if  the  amount  of  the  tend- 


er doea  not  include  the  interest  or  all 
of  the -interest  to  which  the  creditor 
is  entitled,  it  is  bad. 
United  States.  —  Hus  v.  Kempf 

(1879)  10  Ben.  281,  Fed.  Gas.  No. 
6,943. 

Alabama. — Smith  v.  Anders  (1862) 
21  Ala.  783. 

California.— Rauer's  Law  &  Collec- 
tion Co.  V.  Sheridan-Proctor  Co. 
(1919)  —  Cal.  App.  — ,  181  Pac.  71. 

ConnecticDt— People's  Sav.  Bank  v. 
Norwalk  (1888)  66  Conn.  647,  16  Atl. 
257. 

Florida.  —  Chandler  Wright 

(1878)  16  Fla.  610. 

Georgia.  —  Wiggins  v.  Sheppard 
(1916)  146  Ga.  886,  90  S.  E.  56. 

Indiana. — Rose  v.  Duncan  (1874)  49 
Ind.  269;  Chicago  &  S.  E.  R.  Co.  y. 
Woodard  (1902)  159  Ind.  541,  66  N.  B. 
577. 

Massachusetts^Weld  v.  Eliot  Five 
Cents  Sav.  Bank  (1893)  168  Mass.  839. 
83  N.  £.  619. 

New   York.  —  Tuthill   v.  Morris 

(1880)  81  N.  Y.  94;  Woodworth  v. 
Morris  (1870)  56  Barb.  97;  Re  Wal- 
lace (1889)  24  N.  Y.  S.  R.  406,  6  N.  Y. 
Supp.  31;  Bernstein  v.  Levy  (1901)  34 
Misc.  772,  68  N.  Y.  Supp.  888;  Globe 
Soap  Co.  V.  Lias  (1901)  86  Misc.  199, 
78  N.  Y.  Supp.  153;  James  Reilly's 
Sons  Co.  V.  Aaron  (1904)  86  N.  Y 
Supp.  732. 

Ohio.— Smith  v.  Merchants'*  ft  F. 
Bank  (1897)  14  Ohio  C.  a  199,  8 
Ohio  C.  D.  176. 

Sooth   Carolina.  —  McCIendoa  v. 

Wella  (1883)  20  S.  C.  514. 

Texas. — Schwantkowaky  v.  D^ow- 
sky  (1910)  —  Tex.  Civ.  App.  — ,  132 
S.  W.  378;  California  State  L.  Ins.  Co. 
V.  Elliott  (1917)  —  Tex.  Civ.  App,  — . 
193  S.  W.  1096;  Barreda  v.  Merchant's 
Nat  Bank  (1918)  —  Tex.  Civ.  App.  — , 
206  S.  W.  726. 

So,  if  the  creditor  has  become  en- 
titled to  coats  by  reaaon  of  the  com- 
mencement of  an  action  or  other  pro- 
ceeding, a  tender  not  including  such 
coats,  or  not  including  the  full  amount 
of  costs,  is  insufficient 

United   States.  —  Colby   v.  Reed 

(1879)  99  U,  S.  560,  26  L.  ed.  484; 
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Hub  t.  Eempf  (1879)  10  Ben.  2S1, 
Fed.  Cas.  No.  6,943. 

Alabama. — Smith  v.  Anders  (1862) 
21  Ala.  783. 

Illinois.  —  Sweetland  v.  Tuthill 
(1870)  54  111.  215;  McDaniel  v.  Upton 
(1891)  46  111.  App.  151;  Rogers  Grain 
Co.  V.  Jansen  (1904)  117  111.  App. 
187;  O'Meara  v.  Cardiff  Coal  Go. 
<1910)  164  111.  App.  321. 

Indiana. — Duckwall  v.  Jones  (1901) 
166  Ind.  682,  58  N.  E.  1065,  affirmed 
on  rehearing  (1901)  156  Ind.  686»  60 
N.  E.  797. 

Iowa. — Freeman  v.  Fleming  (1867) 
6  Iowa»  460;  Barnes  6r«ene  (1870) 
30  Iowa,  114;  Sansone  Crocker 
(1919)  _  Iowa,  — .  170  N.  W.  796. 

Kentucky.  —  Samuels  v.  ^immons 
(1901)  22  Ky.  L.  Bep.  1686,  60  S.  W. 
937. 

Louisiana.— Briede  v.  Babst  (1912) 
181  La.  169,  69  So.  106. 

Haine^Maishall  v.  Wing.  (1862) 
60  Me.  62. 

Maryland.  —  McNiece  v.  Eliaaon 
(1893)  78  Md.  168,  27  Atl.  940. 

Massacliusetts. — ^Whipple  v.  Newton 
(1835)  17  Pick.  168;  Emerson  v.  White 
(1858)  10  Gray,  351. 

Michigan.  —  Thurber  Jewett 
(1854)  3  Mich.  295. 

Minnesota.  —  Bank  of  Benson 
Hove  (1890)  46  Minn.  40,  47  N.  W. 
449;  Seeger  v.  Smith  (1898)  74  Minn. 
279,  77  N.  W.  8. 

Mississippi.  —  Collier  t.  White 
(1889)  67  Miaa.  133,  6  So.  618. 

Nebraska.  —  McEldon  v.  Patton 
(1903)  4  Neb.  (Unof.)  259,  93  N.  W. 
938. 

New  Hampshire.  —  Thurston  v. 
Blaisdell  (1836)  8  N.  H.  367. 

New  Jersey.  —  Wright  v.  Behrens 
(1877)  39  N.  J.  L.  413;  Keiler  v.  Bunn 
(1915)  84  N.  J.  Eq.  519,  94  Atl.  402. 

New  York. — Hunter  v,  Le  Conte 
(1827)  6  Cow.  728;  Farr  v.  Smith 
(1832)  9  Wend.  838,  24  Am.  Dec.  162; 
Reten  v.  Drew  (1838)  19  Wend.  304; 
TuthiU  V.  Morris  (1880)  81  N.  Y.  94; 
Eaton  V.  Wells  (1880)  22  Hun,  123, 
affirmed  in  (1880)  82  N.  Y.  576;  Rocke- 
feller V.  Weiderwax  (1849)  3  How. 
Pr.  882;  People  v.  Banker  (1852)  8 
How.  Pr.  268;  Bernstein  v.  Levy 
(1901)  84  Misc.  772.  68  N.  Y.  Supp. 


833;  Globe  Soap  Co.  t.  lane  (1901)  86 
Misc.  199,  73  N.  Y.  Supp.  153;  James 
Reilly'e  Sons  Co.  v.  Aaron  (1904)  86 
N.  Y.  Supp.  732;  Linker  v.  Folz  (1918) 
170  N.  Y.  Supp.  436. 

North  Dakota. — Ryding  v.  Hanson 
(1916)  80  N.  D.  99,  152  N.  W.  120. 

Ohio.  —  Burt  T.  Dodge  (1844)  18 
Ohio,  181. 

Oregon.— Kelsay  v.  Taylor  (1910) 
66  Or.  13,  107  Pac.  609. 

Pennsylvania. — ^M'Dowell  v.  Glass 
(1835)  4  Watts,  889. 

South  Carolina. — Hlnchy  v.  Foster 
(1826)  14  S.  C.  L.  (8  M'Cord)  428; 
McClendon  t.  Wells  (1884)  20  S.  C. 
514. 

Texas.: — Dawson  v.  Falfurrias  State 
Bank  (1916)  —  Tex.  Civ.  App.  ■ — , 
181  S.  W.  653. 

Vermont—Cree  v.  Lord  (1858)  25 
Vt.  498;  Smith  v.  Wilbur  (1862)  85 
Vt  133;  Willey  v.  Laraway  (1892) 
64  Vt  666,  26  Atl.  436. 

In  Whipple  v.  Newton  (1886)  IT 
Pick.  (Mass.)  168,  where  separate  ac- 
tions were  brought  against  the  maker 
and  indorser  of  a  note,  a  payment  into 
court  by  the  indorser  and  an  offer 
to  pf^  the  costs  of  the  action  against 
the  maker  were  held  insufficient  wher^ 
there  was  no  offer  to  pay  the  costs  of 
the  other  action  against  him  as  in- 
dorser. 

And  if  a  creditor  bas  become  en- 
titled to  attorney's  fees,  stipulated  for 
In  the  contract,  a  failure  to  include 
such  fees  renders  the  tender  bad. 
Duckwall  v.  Jones  (1901)  156  Ind. 
682,  58  N.  E.  1055,  affirmed  on  re- 
hearing (1901)  166  Ind.  686,  60  N.  E. 
797 ;  Chicago  &  S.  E.  R.  Co.  v.  Wood- 
ard  (1902)  169  Ind.  641,  65  N.  E.  677; 
Rouyer  v.  Miller  (1896)  16  Ind.  App. 
519,  44  N.  E.  51,  45  N.  E.  674;  Briede 
V.  Babst  (1912)  131  La.  159,  69  So. 
106;  Mjones  v.  Yellow  Medicine  Coun- 
ty Bank  (1891)  46  Minn.  836, 47  N.  W. 
1072;  First  Nat  Bank  v.  Howard 
(1916)  —  Okla.  — ,  158  Pac.  927;  Bol- 
ton V.  Gifford  (1907)  45  Tex.  Civ.  App. 
140,  100  S.  W.  210;  Dawson  v.  Falfur- 
rias  State  Bank  (1915)  —  Tex.  Civ. 
App.  — ,  181  S.  W.  553. 

And  tenders  have  been  held  insuffi- 
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cienb  because  of  the  omission  of  the 
following  items: 

— an  amount  equal  to  10  per  cent 
of  the  purchase  price  of  property  sold 
under  foreclosure  of  a  deed  of  trust, 
which,  by  statute,  was  required  to  be 
added  to  the  purchase  price  before  the 
purchaser  should  be  required  to  re- 
convey.  Smith  Anders  (1862)  21 
Ala.  783; 

— the  premium  of  10  per  cent  re- 
quired to  be  paid  by  one  redeemins: 
from  a  tax  sale,  Lamar  v.  Sheppard 
(1890)  84  Ga.  661,  10  S.  E.  1084; 

— ^the  amount  of  a  mortgage  on 
land  which  the  purchaser  making  the 
tender  had  agreed  to  assume  and  pay, 
but  which  the  vendor  had  paid  on 
the  purchaser's  failure  to  do  so.  Wood 
V.  Howland  (1904)  127  Iowa,  394,  101 
N.  W.  756; 

— the  expense  of  harvesting  a  crop 
of  wheat  by  a  mortgagee  who  had 
taken  possession,  Shutes  v.  Woodard 
<1885)  67  Mich.  213,  23  N.  W.  776; 

— expenses  incurred  by  a  vendor  of 
land  as  a  result  of  the  vendee's  de- 
fault, by  reason  of  the  vendor's  con- 
sequent inability  to  comply  with  his 
contract  with  a  third  person,  Jones 
V.  Berkey  (1914)  ISl  BHch.  472,  148 
N.  W.  375; 

— expenses  incurred  by  a  mortgagee 
in  exercising  a  power  of  sale,  such  as 
the  cost  of  setting  up  a  notice  of  sale 
by  the  printer,  Hjones  v.  Yellow 
Medicine  County  Bank  (1891)  46 
Minn.  386.  47  N.  W.  1072; 

— exchange,  which  the  maker  of  a 
note  agreed  to  pay,  Eingsley  v.  An- 
derson (1908)  103  Minn.  510,  116  N. 
W.  642,  116  N.  W.  112; 

— expenses  incurred  by  a  mortgagee 
in  paying  taxes  in  the  mortgaged 
property,  which  the  mortgagor  had 
failed  to  pay.  Equitable  Life  Assur. 
Soc.  V.  Von  Glahn  (1887)  107  N.  Y. 
637,  13  N.  E.  793; 

— expenses  incident  to  placing  tres- 
ttassing  cows  in  the  public  pound, 
Rydlng  v.  Hanson  (1916)  80  N.  D.  99, 
152  N.  W.  120; 

— expenses  in  keeping  mortgaged 
animals  after  a  seizure  by  the  mort- 
gagee, McCIendon  v.  Wells  (1884)  20 
S.  C.  614. 


IV.  FnrpoaeM  for  trMeft.  tend&r  ia  inmii^ 

otent. 

A  tender  of  less  than  the .  full 
amount  due  will  not  stop  the  running 
of  interest. 

Alabama.— McCalley  v.  Otey  (1893) 
103  Ala.  469,  16  So.  946. 

Illinois.  —  Cheney  v.  Boodhonse 
(1890)  135  ni,  267,  25  N.  E.  1019,  re- 
versing (1889)  82  111.  App.  49. 

Indiana. — Chicago  &  S.  E.  R.  Co.  v. 
Woodard  (1902)  159  Ind.  641,  65  N.  E. 
677;  Coulter  v.  Clark  (1891)  2  Ind. 
App.  512,  28  N.  E.  723. 

Iowa. — ^Brandt  v.  Chicago,  R.  L  & 
P.  R.  Go.  (1668)  26  Iowa,  114. 

Massachnaetts.  —  Chapin  v.  Chapin 
(1894)  _  Mass.  — ,  36  N.  E.  746. 

Ohio.-)-Hoppe  &  S.  Bottling  Co.  v. 
Sacks  (1896)  11  Ohio  C.  C.  S,  6  Ohio 
C.  D.  306. 

Oklahoma.— Kbauss  v.  Potts  (re- 
ported herewith)  ante,  1213. 

Texas.— Henry  v.  Sansom  (1896)  — 
Tex.  Civ.  App.  — .  36  S.  W.  122;  San 
Antonio  v.  Campbell  (1900)  —  Tex. 
Civ.  App.  — ,  56  S.  W.  130;  Barreda  v. 
Merchants'  Nat.  Bank  (1918)  —  Tex. 
Civ.  App.  — ,  206  S.  W.  726. 

Virginia.— Shobe  v.  Carr  (1811)  8 
Munf .  10. 

And  such  a  tender  will  not  prevent 
a  recovery  of  costs  or  attorneys'  fees, 
or  entitle  the  party  making  the  tender 
to  costs,  or  require  the  attorney's  fee 
to  be  computed  on  the  balance  above 
the  amount  of  the  tender. 

Georgian-Smith  v.  Pileher  (1908) 
130  Ga.  360.  60  S.  E.  1000. 

Illinois.  —  Sweetland  Tuthill 
(1870)  64  111.  215. 

Indiana. — Chicago  &  S.  E.  R.  Co.  v. 
Woodard  (1902)  169  Ind.  541,  66  N.  E. 
677. 

Lonisiana* — Louisiana  Molasses  Co. 

V.  Le  Sassier  (1900)  52  La.  Ann.  2070, 
28  So.  217.  28  So.  223. 

Mississippi.  —  Collier    v.  White 
(1889)  67  Miss.  133,  6  So.  618. 
Nebraska.  —  McEldon   v.  Patton 

(1903)  4  Neb.  (Unof.)  269,  98  N.  W. 
938. 

New  York. — Globe  Soap  Co.  v.  IAbs 
(1901)  36  Misc.  199,  78  N.  Y.  Supp. 
153;  James  Reilly's  Sons  Co.  Aaron 

(1904)  86  N.  Y.  Supp.  782. 
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Ohloi  —  Burt  Dodge  (1844)  18 
Ohio,  131. 

Texas. — ^Barreda  v.  Merchants'  Nat. 
Bank  (1918)  —  Tex.  Civ.  App.  — , 
206  S.  W.  726. 

And'  such  a  tender  will  not  extin- 
guish  the  lien  of  a  mortgage.  Thur- 
ber  V.  Jewett  (1864)  3  Mich.  295; 
Moore  v.  Norman  (1890)  43  Minn.  428, 
9  L.R.A.  6S,  19  Am.  St  Rep.  247,  45 
N.  W.  857;  Bank  of  Benson  v.  Hove 
(1890)  46  Minn.  40,  47  N.  W.  449; 
Kingsley  v.  Anderson  (1908)  103 
Minn.  510,  116  N.  W.  642,  116  N.  W. 
112;  Graham  t.  Linden  (1872)  60  N. 
Y.  647:  Tuthill  v.  Morris  (1880)  81 
N.  Y.  94;  Mitchell  v.  Cook  (1869)  29 
Barb.  (N.  Y.)  243;  First  Nat.  Bank  v. 
Howard  (1916)  —  Okla.  — .  168  Pac 
927. 

Such  a  tender,  the  court  said  in 
Kingsley  t.  Anderson  (1908)  103 
Minn.  510, 116  N.  W.  642,  supra,  might 
have  been  sufficient  as  a  basis  of  an 
action  to  redeem,  but  where  it  is 
sought  to  discharge  the  lien  by  a  ten- 
der, the  law  properly  requires  an 
exact  tender. 

Such  a  tender  is  insufficient  to  limit 
the  recovery  of  double  damages,  under 
a  statute  giving  such  damages  for  fail- 
ure to  pay  a  claim,  to  double  the 
amount  of  the  difference  between  the 
amount  of  the  claim  and  the  amount 
of  the  tender  (Brandt  T.*Chicago,  R.  I. 
ft  P.  R.  Co.  (1868)  26  Iowa,  114) ;  to 
entitle  a  purchaser  of  land  to  maintain 
an  action  against  the  vendor  to  compel 
delivery  of  a  deed  (Sanford  v.  Bar- 
tholomew (1886)  33  Kan.  38,  6  Pac. 
429;  Tucker  V.  MeCuUough  (1919) 
Tex.  Civ.  App.  — ,  209  S.  W.  286) ;  to 

effect  a  redemption  from  a  foreclosure 
sale  and  annul  the  sale  or  pass  the 
title  to  the  redemptioner  (Dickerson 
V.  Hayes  (1879)  26  Minn.  100, 1  N.  W. 
834) ;  to  entitle  a  mortgagor  to  enjoin 
a  foreclosure  sale  (Mjones  v.  Yellow 
Medicine  County  Bank  jC189l)  46 
Minn.  336,  47  N.  W.  1072) ;  to  bar 
further  proceedings  under  a  statute 
authorizing  defendant  to  tender  to 
plaintiff's  attorney  the  amount  of  the 
debt  and  costs,  and  providing  that 
such  tender  should  bar  any  further 
proceeding  (Thurston  v.  Blaisdell 
(1836)  8  N.  H.  367) ;  to  render  a  dis- 


tress unlawful  (Hunter  v.  Le  Conte 
(1827)  6  Cow.  (N.  Y.)  728) ;  to  pre- 
vent a  foreclosure  of  a  mortgage 
(Equitable  Life  Assur.  Soc.  v.  Von 
Glahn  (1887)  107  N.  Y.  687,  IS  N.  E. 
793)  ;  to  entitle  a  pledgeor  of  stock 
to  a  return  of  the  stock  (Woodworth 
V.  Morris  (1870)  56  Barb.  (N.  Y.) 
97) ;  to  prevent  a  forfeiture  for  non-  \ 
payment  of  rent  (Pershing  v.  Fein- 
berg  (1902)  203  Pa.  144,  62  Atl.  22)  ; 
to  extinguish  ground  rents  (McKibbin 
v.  Peters  (1897)  19  Pa.  Co.  Ct.  36. 
affirmed  in  (1898)  185  Pa.  618,  40  Atl. 
288) ;  or  to  entitle  an  owner  of  land 
subject  to  a  vendor's  lien,  to  a  release 
of  a  part  of  the  land  from  the  lien,  as 
provided  in  the  deed  reserving  the  lien 
(California  State  L.  Ins.  Co.  v.  Elliott 
(1917)  _  Tex.  Civ.  App.  — >  198  S.  W. 
1096). 

A  tender  which  does  not  Include 
costs  to  which  the  creditor  is  entitled 
does  not  amount  to  an  offer  to  confess 
judgment.  Samuels  v.  Simmons 
(1901)  22  Ky.  L.  Rep.  1686,  60  S.  W. 
937;  M'Dowell  v.  Glass  (1885)  4  Watto 
(Pa.)  889. 

A  tender  of  the  amount  of  a  loan 
to  the  borrower  was  insufficient  to 
make  the  mortgage  executed  to  secure 
the  loan  a  binding  obligation  on  the 
borrower,  where  the  lender  deducted 
interest  which  was  not  then  due.  Bell 

Riggs  (1912)  34  Okla.  834,  41  L.RA. 
(N.S.)  1111,  127  Pac.  427. 

An  offer  of  910  is  not  a  due  offer 
of  payment  of  a  debt  of  nearly  $20,000 
within  a  statute  providing  that  an 
obligation  for  the  payment  of  money 
is  extinguished  by  a  due  offer  of  pay- 
ment kept  good  as  therein  provided, 
and  therefore  where  the  creditor  had 
sold  collateral  security,  applied  the 
proceeds  on  the  debt,  and  assigned  the 
balance  of  the  debt,  and  was  claiming 
that  nothing  was  due  it,  such  tender 
did  not  extinguish  the  debt  so  as  to 
render  the  sale  of  the  collateral  a 
conversion,  though  the  creditor  did 
not  state  any  amount  which  it  claimed 
to  be  due,  as  required  by  a  statute 
providing  that  one  objecting  to  the 
amount  of  a  tender  must  state  the 
amount  which  he  requires.  Colton  v. 
Oakland  Bank  of  Savings  (1902)  187 
Cat  376,  70  Pac.  226. 
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V»  Xffect  of  miatahe  or  tack  of  Know!- 
edge  of  true  amount. 

Ordinarily,  it  is  immaterial  that  the 
party  making  the  tender  did  not  know 
the  correct  amount  or  believed  that 
the  amount  tendered  by  him  was  suffi- 
cient. He  acts  at  his  peril,  and  must 
see  to  it  that  the  amount  tendered  is 
large  enough.  Any  mistake  in  this 
respect  is  his  own  misfortune. 

United  States.  —  Lilienthal  v.  Mc- 
Cormick  (1902)  54  C.  C.  A.  475,  117 
Fed,  89. 

Iowa. — Brandt  v.  Chicago,  B.  I.  & 
P.  R.  Co.  (1868)  26  Iowa,  114;  Hel- 
phrey  v.  Chicago  &  R.  I.  R.  Co.  (1870) 
29  Iowa,  480 ;  Wood  t.  Rowland  (1904) 
127  Iowa,  394,  101  N.  W.  756. 

New  Jersey.-— Shotwell  v.  Dennman 
(1793)  1  N.  J.  L.  174. 

Oklahoma.— Krauss  v.  Potts  (re- 
ported herewith)  ante,  1213. 

Texas. — Barreda  v.  Merchant's  Nat. 
Bank  (1918)  —  Tex.  Civ.  App.  — .  206 
S.  W.  726;  Tucker  v.  McCuUough 
(1919)  —  Tex.  Civ.  App.  — ,  209  S.  W, 
236. 

Vermont— Smith  v.  Wilbur  (1862) 
35  Vt.  133;  Patnote  v.  Sanders  (1868) 
41  Vt.  66,  98  Am.  Dec.  564;  Willey  v. 
Laraway  (1892)  64  Vt.  566,  26  Atl. 
436. 

£ng:land.  —  Astley  v.  Reynolds 
(1731)  2  Strange,  916,  93  Eng.  Re- 

print,  939. 

Thus,  where  a  railroad  company 
tendered  a  person  whose  stock  was 
killed  by  it,  $22.50,  but  the  jury  found 
the  value  of  the  stock  to  be  $25,  the 
court,  in  an  action  for  double  dam- 
ages, approved  the  refusal  of  an  in- 
struction that  if  the  tender  was  made 
and  kept  good  in  good  faith,  and  upon 
a  reasonable  belief  that  such  tender 
was  the  full  value  of  the  stock,  then, 
though  the  tender  was  less,  in  the 
jury's  judgment,  than  the  true  value, 
plaintiff  would  only  be  entitled  to  in- 
terest and  to  a  double  recovery  on  the 
difference  between  the  tender  and  the 
true  value;  and  approved  an  instruc- 
tion that  plaintiff  was  entitled  to  re- 
cover double  the  value  of  the  stock  un- 
less defendant  paid  or  tendered  their 
value.  The  court  said:  "A  party  to 
whom  a  sum  of  money  is  due  may 
properly  refuse  to  receive  the  same 


in  parcels;  he  has  the  right  to  the 
whole,  and  the  party  bound  to  pay  can- 
not require  him  to  accept  a  part. 
.  .  .  So  also  is  a  debtor,  whether 
upon  contract  or  for  injuries  result- 
ing from  the  negligence  of  railway 
companies,  bound  at  his  peril  to  ten- 
der enough  to  discharge  his  whole 
single  liability,  and  if  he  does  not  he 
will  derive  no  advantage  from  his 
tender  [citing  authorities}.  The  fact 
that  the  statute  under  which  this  ac- 
tion is  brought  fixes  no  preliminary 
tribunal  or  means  for  ascertaining  the 
value  of  the  stock  killed  presents  no 
reason  for  a  judicial  enlargement  of 
the  statute  by  construction,  or  for 
exempting  this  defendant  from  the 
ordinary  obligation  resting  upon  all 
debtors,  to  wit,  that  of  ascertaininsr  at 
their  peril,  and  tendering,  the  full 
amount  which  they  justly  owe." 
Brandt  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1868)  26  Iowa,  114. 

In  a  similar  action,  where  the  juij 
found  the  value  of  the  stock  to  be 
$60,  and  the  company  had  only  ten- 
dered $56,  the  court  held  that  evidence 
that  it  in  good  faith  tendered  what 
was  believed  to  be  the  value  of  the 
stock,  as  far  as  could  be  ascertained 
by  due  inquiry  in  the  neighborhood, 
was  properly  excluded.  The  court 
said:  "In  no  other  case  can  a  par^ 
obtain  the  benefit  of  a  tender  unless 
he  offers  enough.  We  can  conceive 
of  no  reason  for  exempting  defendjint 
from  a  rule  so  just  and  necessary.  If 
a  party  tender  less  than  is  due  his 
creditor,  he  does  so  at  his  peril/' 
Helphrey  v.  Chicago  &  R.  L  R.  Co. 
(1870)  29  Iowa,  480. 

And  a  tender  of  $27.60,  by  a  party 
who  intended  to  tender  $37.50,  could 
not  have  the  effect  of  a  tender  of  the 
larger  amount.  Patnote  v.  Sanders 
(1868  )  41  Vt  66,  98  Am.  Dec.  564. 

In  Barreda  v.  Merchants'  Nat  Bank 
(1918)  —  Tex.  Civ,  App.  — ,  206  S.  W. 
726,  where  defendant  claimed  that  he 
had  tendered  the  amount  which,  with 
the  knowledge  he  had,  he  believed  to 
be  due  and  had  good  reason  to  believe 
due,  the  court  said:  "It  was  not  a 
question  of  what  appellant  believed  to 
be  due,  but  did  he  tender  the  amount 
really  due  on  the  note?    Unless  he 
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did,  lie  is  in  no  position  to  complain 
when  he  is  eompelled  to  pay  interest 
and  attorneys'  fees  on  the  actual 
amount  due.  The  theory  advanced  by 
appellant  would  revolutionize  the  law 
as  to  tender,  and  make  the  collection 
of  interest  and  attorneys'  fees  depend- 
ent on  what  a  debtor  believed  he  owed, 
regardless  of  the  true  amount  shown 
to  be  due  and  claimed  by  the  creditor. 
If  a  debtor  tenders  a  less  amount  than 
the  actual  debt,  he  does  it  at  his  peril* 
no  matter  how  well  informed  the  cred- 
itor may  be  as  to  the  true  amount." 

And  the  fact  that  the  creditor  did 
not  disclose  the  amount  claimed  by 
him  did  not  affect  tiie  rule  where  the 
debtor  made  no  demand  upon  him  with 
a  view  to  asiftrtaining  the  amount  of 
his  claim.  Erau3S  v.  Pons  (reported 
herewith)  ante,  1213. 

And  in  Willey  v.  Laraway  (1892)  64 
Vt  666,  25  Atl.  436,  a  tender  which 
did  not  include  the  full  amount  of 
costs  to  which  plaintiff  was  entitled 
was  held  insufficient,  though  plaintiff 
refused  to  tell  d^endant  the  amount 
ef  his  costs,  where  the  costs  were  not 
such  as  were  peculiarly  within  plain- 
tiff's knowledge. 

And  see  Rouyer  y.  Miller  (1896)  16 
Ind.  App.  619,  44  N.  E.  61.  45  N.  E. 
674,  where,  in  holding  a  tender  insuffi- 
cient because  it  did  not  include  the 
amount  of  an  attorney's  fee,  the  court 
held  that  it  was  the  duty  of  the  debtor 
to  make  inquiry  as  to  the  amount  of 
such  fee. 

So,  the  fact  that  plaintiff  did  not 
inform  defendant  that  he  had  subpoe- 
naed certain  witnesses  did  not  relieve 
him  of  tendering  their  fees,  where  he 
knew  that  suit  had  been  brought  and 
some  cost  incurred,  and  he  made  no 
inquiry  of  plaintiff-  as  to  his  costs. 
Smith  V.  Wilbur  (1862)  36  Vt  133. 

But  v^ere  the  required  amount  is 
within  the  exclusive  knowledge  of  the 
creditor,  and  he  fails  or  refuses  to 
give  the  debtor  the  necessary  informa- 
tion to  enable  him  to  make  a  sufficient 
tender,  a  tender  of  the  amount  which 
the  debtor  in  good  faith  believed  to  be 
due  will  not  be  held  insufficient, 
though  the  amount  is  less  than  is  in 
fact  due.  Shannon  v.  Howard  Mut 
Bldg.  Assa  a872)  36  Md.  383;  Nelson 
6  A.L.R.— 78. 


V.  Robson  (1871)  17  Minn.  284,  Gil. 

260;  Krauss  v.  Potts  (reported  here- 
with) ante,  1218;  Re  Hardaker  (1908) 
7  Terr.  L.  R.  (Can.)  161;  and  see  also 
Bender  v.  Bean  (1889)  52  Ark.  132, 
12  S.  W.  180,  241.  and  Rouyer  v.  Miller 
(1896)  16  Ind.  App.  619,  44  N.  fi.  61. 
46  N.  E.  674. 

Thus,  in  Shannon  v.  Howard  Mut. 
Bldg.  Asso.  (Md.)  supra,  the  court 
said  that  if  a  borrower  from  a  build- 
ing association  did  not  know  the  pre- 
cise amount  required  for  a  release, 
and  sought  to  ascertain  such  amount 
in  a  reasonable  way  from  the  company* 
and  the  officers  of  the  company  in 
charge  of  the  books  and  entries  show- 
ing the  state  of  the  account  could  have 
furnished  the  proper  information,  but 
refused  or  omitted  to  do  so  without 
justifiable  excuse,  an  application  to  be 
released  and  an  offer  to  pay  in  good 
faith,  with  the  ability  to  pay  whatever 
might  be  due,  would  have  constituted 
a  sufficient  tender^  at  least  in  eauity,' 
where,  tiie  court  said,  the  formality 
necessary  at  law  was  not  required. 
The  tender  was,  however,  held  not 
pioved. 

And  where  wheat  was  delivered  as 
collateral  security  for  advances,  and 
at  the  time  a  tender  was  made  on  be- 
half of  the  pledgeor  t^e  amount  of  the 
advances,  interest^  charges,  and  ex- 
penses to  vhich  the  pledgee  was  en- 
titled were  unknown  to  the  pledgeor, 
and  were  within  the  exclusive  knowl- 
edge of  the  pledgee,  who  refused  to 
communicate  the  amount  and  refused 
unconditionally  to  receive  the  amount 
tendered,  or  any  amount,  on  the 
ground  that  he  owned  the  wheat,  it 
was  held  in  Nelson  v.  Robaon  (1871) 
17  Minn.  284,  Gil.  260,  that  although 
the  amount  tendered  was  le|ts  than 
that  to  which  the  pledgee  was  entitled, 
the  evidence  tended  to  show  a  waiver 
of  the  actual  production  of  the  correct 
amount. 

And  where  a  tender  of  $100  was  just 
87  cents  short  of  the  amount  required 
to  redeem  from  a  tax  sale,  and  the  pur- 
chaser refused  to  disclose  the  amount 
required,  and  part  of  the  items  could 
have  been  ascertained  from  no  other 
source,  the  tender  was  held  sufficient 
to  prevent  a  confirmation  of  the  sale. 
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Re  Hardaker  (1908)  7  Terr.  L.  R. 
<Can.)  161. 

So,  in  Bender  t.  Bean  (1889)  62  AriL 
132,  12  S.  W.  180,  241,  it  was  intimated 
that  a  tender  to  redeem  from  a  tax 
sale  was  sufficient,  thousfh  not  includ- 
ing an  amount  adequate  to  cover  im- 
provements by  the  tax  purchaser  for 
which  he  was  entitled  to  compensa- 
tion, the  court  saying  that  a  tender  of 
the  exact  amount  in  such  a  case  would 
in  many  cases  be  impracticable,  and 
that  if  the  sum  offered  was  inadequate 
the  inadequacy  should  be  objected  to, 
and  the  correct  amount  indicated. 
The  tender  before  suit  was,  however, 
held  insufficient  on  other  grounds,  but 
an  implied  offer  in  the  bill  to  pay  the 
amount  which  the  law  allowed  was 
held  sufficient  to  terminate  tiie  tax 
purchaser's  estate. 

And  in  Eouyer  v.  Miller  (1896)  16 
Ind.  App.  519,  44  N.  E.  51,  45  N.  E. 
474,  the  court,  though  holding  a  tender 
insufficient  because  it  did  not  include 
attorneys*  fees,  and  though  holding 
that  it  was  the  duty  of  the  debtor  to 
make  inquiry  as  to  the  amount  of  such 
fees,  added  that  if  the  creditor  should 
refuse  information  on  this  point,  or 
if  the  debtor  should  be  ignorant  of  the 
employment  of  the  attorney,  or  if  the 
tender  should  be  refused  upon  other 
grounds,  and  the  debtor  thereby  mis- 
led, the  court  would  doubtless  protect 
him. 

In  California,  and  formerly  fn  Iowa, 

and  possibly  in  other  states,  a  statute 
requires  the  person  to  whom  a  tender 
is  made,  to  the  amount  of  which  he 
objects,  to  specify  the  amount  which 
he  requires.  Shafer  t.  Willis  (1899) 
124  Cal.  36,  66  Pac.  636;  Barnes  v. 
Greene  (1870)  30  Iowa,  114;  McWhirt- 
er  v.  Ci^wford  (1898)  104  Iowa,  660, 
72  N.  W.  505,  78  N.  W.  1021. 

Where  a  vendor  wrongfully  de- 
stroyed the  contract  of  sale  with  the 
indorsements  thereon  constituting  the 
evidence  of  the  payments  which  had 
been  made,  and  did  not,  in  his  answer 
to  a  bill  to  compel  a  conveyance,  state 
the  true  amount  unpaid  and  offer  to 
convey  on  payment  of  such  amount, 
but  alleged  that  there  was  due  an 
amount  largely  in  excess  of  the  true 
amount  unpaid,  and  denied  the  com- 


plainant's right  to  any  relief  whatever, 
it  was  held  that  a  tender  oC  the  amount 
which  the  purchaser  believed  to  be  the 

true  amount,  and  an  offer  in  the  bill 
to  pay  whatever  the  court  found  to  be 
due,  were  sufficient  to  entitle  him  to 
maintain  a  bill,  though  the  tender  was 
only  of  $1,600,  and  the  amount  still 
due  was  ¥8,800.  Downing  v.  Plata 
(1878)  90  lU.  268. 

Where  a  holder  of  a  deed  as  security 
prepared  a  statement  of  the  amount 
due,  a  tender  of  such  amount  extin- 
guished his  rights  as  mortgagee, 
though  it  was  less  than  the  amount 
afterwards  found  to  be  due  him.  Mc- 
Laughlin V.  Tompkins  (1916)  44  N.  K 
249,  31  D.  L.  R.  320. 

And  In  C^tes  v.  BuIch  (reported 
herewith)  ante,  1216,  a  tender  suffi- 
cient to  cover  all  that  vas  claimed  by 
the  petition  in  a  suit  to  foreclose  a 
mortgage,  with  interest  and  costs  up 
to  that  time,  but  excluding  an  attor- 
neys' fee  which  the  creditor  was  not 
then  entitled  to  recover,  when  kept 
good,  was  held  sufficient  to  prevent 
any  recovery  of  attorneys'  fees,  though 
the  tender  was  not  in  fact  sufficient 
to  cover  the  amount  to  which  the 
creditor  was  entitled,  a  mistake  hav- 
ing been  made  in  computing  the  in- 
terest, which  was  a  complicated  mat- 
ter because  of  the  many  monthly 
payments. 

VI,  THvUa  de/Mencl09, 

Ordinarily  the  fact  that  the  deficien- 
cy in  the  amount  of  a  tender  is  small  is 
immaterial,  at  least  if  the  amount  is 
large  enough  to  be  discharged  by  the 
current  coin  of  the  country. 

California. — Bauer's  Law  ft  Collec- 
tion Co.  V.  Sheridan-Proctor  Co. 
(1919)  —  Cal.  App.  — ,  181  Pac.  71. 

Louisiana. — Louisiana  Molasses  Co. 
V.  Le  Sassier  (1900)  62  La.  Ann.  2070, 
28  So.. 217.  223. 

Maine. — Rolfe  v.  Patrona'  Andro- 
scoggin Mut  F.  Ins.  Co.  (1909)  106 
Me.  846,  76  Atl.  879. 

Massachusetts. — Boyden  t<  Moore 
(1809)  6  Mass.  365. 

New  Jersey. — ^Wright  v.  Behrens 
(1877)  89  N.  J.  L.  413;  Keller  v.  Bann 
(1916)  84  N.  J.  Eq.  519,  94  Ati.  402. 

Oklahoma.— Bell  v.  Riggs  (1912)  84 
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Okla.  834,  41  L.R.A.(N.S.)  1111,  127 
Pac  427. 

Texas. — California  State  L.  Ins.  Co. 
T,  Elliott  (1917)  —  Tex.  Civ.  App.  — , 
19S  S.  W.  1096. 

In  Boyden  t.  Moore  (Mass.)  supra* 
defendant  deposited  In  court  an 
amount  which  the  trial  Judge  comput- 
ed to  be  short  only  14  cents  on  de- 
fendant's theory,  but  which  by  a  true 
computation  was  41  cents  short.  The 
court  held  that  it  was  error  to  tell  the 
jury  that  if,  upon  calculation,  they 
should  find  that  the  money  paid  into 
court  did  not  fully  pay  "erery  ceni^' 
which  was  due,  yet  if  they  were  satis- 
fied ^at  the  defense  was  just,  though 
a  snuiU  balance  was  still  due,  if  the 
balance  appeared  to  them  a  mere  trifle, 
their  verdict  ought  to  be  for  the  de- 
fendant Chief  Justice  Parsons  said: 
"The  defendant,  cannot  lawfully  with- 
hold from  the  plaintiff  any  money  due 
to  him,  however  nnall  the  aum;  and  if 
the  defendant  intended  to  tender  as 
much  money  as  the  plaintiff  could 
claim,  but  made  a  mistake  in  her  cal- 
culation, she  must  suffer  for  her  own 
mistake,  and  not  the  plaintiff,  although 
the  injury  to  him  may  be  very  small 
and  such  aa  most  men  would  disregard. 
.  .  .  That  the  law  will  not  regard 
trifles  is,  when  properly  applied,  a 
correct  maxim.  But  to  this  point  it  is 
not  applicable.  In  calculating  interest, 
there  may  and  probably  must  arise 
fractions  not  to  be  expressed  in  the  le- 
gal money  of  account;  these  fractions 
are  trifles,  and  may  be  rejected.  In 
making  payments  it  is  sometimes  not 
possible,  from  the  value  and  division 
of  the  current  coin,  to  make  the  exact 
sum;  if  the  payment  be  made  as  near- 
ly as  it  can  conveniently  be  made,  the 
Actional  part  of  a  small  coin  may  be 
neglected ;  it  is  a  triile.  But  the  pres- 
ent case  is  not  one  of  these  trifles.  A 
nun  may  sue  and  recover  on  a  note 
given  for  40  cents;  also  on  a  larger 
note  where  40  cents  remain  unpaid. 
It  is,  therefore,  our  opinion  that  the 
jury  ought  to  have  been  directed  to 
calculate  the  interest  on  the  second 
not^  and,  deducting  the  payments  if 
a  balance  remained  unpaid,  to  find  that 
balance  for  the  plaintiff.  If  any  sum 
large  enough  to  be  discharged  in  the 


current  coin  of  the  country  is  a  trifle 
which,  although  due,  the  jury  are  not 
obliged  by  law  to  award  to  the  plain- 
tiff, the  creditor,  it  will  be  difficult  to 
draw  a  line  and  say  how  large  a  sum 
must  be  not  to  be  a  trifle." 

In  Wright  v.  Behrens  (1877)  39 
N.  J.  L.  4^  where  the  amount  paid 
into  court  by  defendant  fell  short  at 
least  70  cents  of  being  sufficient  to 
cover  the  debt  and  costs  to  which 
plaintiff  would  have  been  entitled,  the 
court  said:  "In  the  case  now  under 
consideration,  the  deficiency  is  very 
insignificant,  but  the  defendant  has 
no  right  to  withhold  ai^thing  due  to 
the  plaintiff,  however  small.  This  is 
not  a  case  in  which  the  maxim,  'De 
minimis  non  curat  lex,*  applies.  The 
plaintiff  was  entitled  to  exact  the  full 
amount  due  him,  and  the  offer  of  a 
less  sum  would  not  support  the  plea 
of  tender." 

In  Bell  V.  Riggs  (1912)  34  Okla.  884. 
41  L.RJL(N.S.)  1111,  127  Pac.  427,  a^ 
lender,  in  trading  to  the  borrower 
$1,184.44  as  the  net  proceeds  of  the 
loan,  deducted  $5.46  as  interest  which 
would  have  been  due  on  the  first  day 
of  the  following  month.  The  tender 
was  held  insufficient  to  make  a  mort- 
gage executed  to  secure  the  loan  a 
binding  obligation.  The  court  said: 
"Five  dollars,  forty-six  cents.  Is  not  a 
large  sum,  but  it  might  be  worth  a 
great  deal  under  some  circumstances. 
Riggs  and  wife  were  as  much  entitled 
to  the  $5.46  withheld  for  the  two  weeks 
next  following  the  alleged  tender  as 
they  were  to  any  otiier  part  of  the  loan. 
The  fact  that  the  amount  withheld 
was  small  does  not  affect  the  question 
[citing  cases].  A  tender  to  be  good 
must  be  of  the  entire  sum  due." 

In  Rauer's  Law  &  Collection  Co.  v. 
Sheridan  Proctor  Co.  (1919)  —  CaL 
App.  — ,  181  Pac.  71,  a  deposit  of  the 
amount  of  a  judgment  with  the  clerk 
of  the  court,  even  if  otherwise  good 
as  a  tender,  was  held  unavailing  as 
such  where  a  "small  amount  of  in- 
terest" which  had  accrued  on  the  judg- 
ment was  not  included,  the  court  say- 
ing that  nothing  short  of  the  full 
amount  due  the  creditor  was  sufficient. 

In  Louisiana  Molasses  Co.  v.  Le  Sas- 
sier (1900)  52  La.  Ann.  2070.  28  So. 
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817,  the  court  rejected  the  claim  that, 
the  amount  which  plaintiff  in  a  con- 
curso  (interpleader)  failed  to  deposit 
being  small  as  compared  with  the 
amount  actually  deposited,  the  defi- 
ciency did  not  justify  a  recovery  of 
costs  to  the  date  when  the  deficiency 
was  supplied  by  depositing  the  whole 
amount  due.  The  court  said  that  it 
devolved  upon  plaintiff  to  tender  the 
whole  amount,  and  that,  having  failed 
in  that,  the  costs  were  due,  and  that 
an  amount  as  large  as  plaintiff  failed 
to  tender  did  not,  under  the  circum- 
stances of  the  failure,  come  within  the 
maxim,  "De  minimis  non  curat  lex." 
The  amount  involved  was  between 
$2,600  and  $2,700,  and  from  one  part 
of  the  opinion  the  deficiency  would 
seem  to  have  been  $28,  but  other  parts 
of  tiie  opinion  seem  to  render  the 
amount  of  the  deficiency  uncertain. 

In  Rolfe  V.  Patrons*  Androscoggin 
Mut  F.  Ins.  Co.  (1909)  106  Me.  346, 
76  Atl.  879,  a  tender  of  $684.23.  where 
the  amount  due  on  a  fire  insurance 
policy  was  $684.32,  was  held  insuffi- 
cient to  constitute  a  good  tender.  The 
court  said  that  though  the  difference 
was  small  plaintiff  was  entitled  to  It. 

In  City  Bank  v.  Cutter  (1826)  8 
Pick.  (Mass.)  414,  a  tender  of  the 
amount  of  the  note  on  the  day  after 
it  was  due  was  held  insufficient,  but  it 
cannot  be  told  from  the  opinion  wheth- 
er this  was  on  the  ground,  as  stated 
in  the  syllabus,  that  there  was  no  ten- 
der of  the  interest  for  that  one  day,  or 
on  some  other  ground. 

See  also  the  following  cases,  in 
which  the  amount  of  the  deficiency 
was  actually  or  relatively  small, 
though  there  was  no  discussion  of  the 
point  under  consideration: 

People's  Sav.  Bank  v.  Norwalk 
(1888)  56  Conn.  547, 16  Atl.  257,  where 
a  tender  of  $50,000,  the  principal  of  a 
number  of  bonds,  was  treated  as  in- 
sufficient because  it  did  not  include 
the  interest  thereon  for  one  day 
($9.72). 

Kingsley  v.  Anderson  (1908)  103 
Minn.  610,  115  N.  W.  642,  116  N.  W. 
112,  where  a  tender  of  $535.10,  46 
cents  less  than  was  due,  was  held  in- 
sufficient to  discharge  the  lien  of  a 
mortgage. 


Woodworth  v.  Morris  (1870)  66 
Barb.  (N.  T.)  97,  where  there  was  a 
sale  of  stock  wltii  an  agreement  to  re- 
turn if  the  money  was  repaid  within 
ten  days,  and  a  tender  the  day  after 
the  ten  days  expired  was  apparently 
treated  as  insufficient  because  it  did 
not  include  interest  for  that  one  day. 

Smith  V.  Merchants'  &  F.  Bank 
(1897)  14  Ohio  C.  C.  199,  8  Ohio  C.  D. 
176,  in  which  a  t^ider  of  payment  of  a 
note  seems  to  have  been  hdd  insuffi- 
cient because  the  amount  tendered  did 
not  include  interest  for  the  three  days 
of  grace,  amounting  to  33  cents. 

McKibbin  v.  Peters  (1897)  19  Pa. 
Co.  Ct.  36,  affirmed  in  (1898)  186  Pa. 
518,  40  Atl.  288,  where  a  tender  of 
$11,000  for  the  purpose  of  extin- 
guishing ground  rents  was  held  inaf- 
fective  because  the  amount  required 
for  that  purpose  was  $11,009.63. 

Cree  v.  Lord  (1853)  25  Vt  498, 
where  a  tender  for  the  purpose  of  re- 
deeming from  a  mortgage  which  had 
been  foreclosed  was  held  insufficient 
because  it  did  not  include  costs 
amounting  to  $2.02. 

.  Willey  V.  Laraway  (1893)  64  Vt.  566, 
25  At).  435,  in  which  a  tender  which 
was  13  cents  less  than  the  damages 
and  costs  to  which  plaintiff  was  en- 
titled was  held  insufficient 

But  a  tender  of  a  semiannual  pay- 
ment of  ground  rent  was  sufficient 
though  it  did  not  include  interest 
thereon  for  nine  days,  amounting  to 
about  one  and  one-fourth  (li)  cents. 
Milligan  v.  Marshall  (1909)  38  Pa. 
Super.  Ct.  60.  The  court  said:  "If 
the  question  turned  alone  on  the  item 
of  interest  alleged  to  be  claimed,  we 
would  hold  that  the  demand  of  11 
cents,  even  as  interest,  was  too  small 
and  trifling  an  item  with  which  to  vex 
the  courts.  The  smallest  coin  known 
as  current  money  could  not  be  used  to 
make  payment  of  the  disputed  item.** 

In  Matzger  v.  Page  (1911)  62  Wash. 
170,  113  Pac.  254,  a  tender  of  the  in- 
terest due  on  a  mortgage  three  days 
after  it  became  due  was  held  sufficient 
to  prevent  the  mortgagee  from  declar- 
ing the  whole  sum  due,  though  it  did 
not  include  interest  on  such  interest 
for  such  three  days.   The  court  said 
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that  the  law  did  not  concern  itself 
with  trifles.  The  coatract  rata  of  in- 
terest was  8  per  cent,  but  even  at  6 
per  cent,  which  seems  to  be  the  Jegal 
rate  in  Waahinfftoii*  the  interest  for 
sach  three  days  would  have  amounted 
to  20  cents,  which  seems  to  be  a  larger 
sum  than  any  other  court  has  dis- 
regarded as  a  trifle. 

In  Graves  v.  BimCH  (reported  here- 
with) ahtfl^  1216^  wher«  there  was  a 


tender  and  payment  into  court  of  the 
amount  claimed  by  the  creditor,  ex- 
cluding attorneys'  fees,  but  pending 
tiie  suit  the  creditor  discovered  that 
he  had  not  claimed  as  much  as  was 
due,  whereupon  a  further  payment  in- 
to court  was  made  which  lacked  21 
cents  of  being  sufficient,  the  court  ig- 
nores this  deficiency,  but  apparently 
on  the  ground  that  It  was  not  suggest- 
ed at  the  triaU  A.  McT. 


GKOBGE  KLEIN,  Appt, 

V. 

IDDO  BEETEN  et  al.,  Respts. 

Wiaoonsin  Supreme  Court  — May  97,  1019, 

(!t'*Wis.^t  172  N.  W.  786.) 

Evidence  —  snffldent  to  submit  to  jury. 
1.  An  action  for  injury  to  a  passenger  in  an  automobile  throusrh  the 

overturning  of  the  car  cannot  be  submitted  to  the  jury  where  there  is 
nothing  to  show  whether  the  accident  was  caused  by  negligent  driving 
or  the  blowing  out  of  a  tire. 
[See  note  on  this  q-uestion  beginning  on  page  1240.] 


—  res  ipsa  loquitur  —  statement  of 
doctrine. 

2.  The  doctrine  of  res  ipsa  loquitur 
is  that  when  both  the  apparatus  and 
the  operation  of  it  are  within  the  con- 
trol of  defendant,  and  the  accident  is 
one  which  ordinarily  could  not  happen 
except  by  reason  either  of  defects  in 
the  apparatus  or  negligence  in  the  op- 
eration, a  presumption  of  one  or  the 
other  arises  from  the  happening  of 
the  accident  sufficient  to  justify  a  ver^ 
diet  against  defendant. 

[See  20  R.  C.  L.  187.] 
<^  judicial  notice  —  effect  of  blow-out 
of  tire. 

3.  The  court  will  not  take  judicial 
notice  of  the  fact  that  a  blow-out  of 
the  front  tire  of  a  Ford  automobile 
running  at  15  miles  per  hour  cannot 
cause  the  car  to  leave  a  perfectly 
smooth  roadway  and  plunge  into  the 
ditch  at  the  side  of  the  road. 

rSee  2  B.  0.  L.  1201;  16  B.  a  L, 
1104.] 

—  sufRciency  of  maxim. 

4.  The  maxim,  "Res  ipsa  loquitur," 
will  carry  a  case  to  the  jury  only  where 


the  circumstances  leave  no  room  for  a 
different  presumption  than  that  raised 
by  the  maxim. 

—  materiality. 

6.  Upon  the  question  of  n^rllsence 
in  the  operation  of  an  automobile  to 
the  injury  of  a  passenger,  a  question 
to  defendant  on  cross-examination  as 
to  admissions  in  regard  to  his  method 
of  operating  the  car  is  immaterial.  . 

—  admissions  —  admissibility.  I 

6.  Admissions  made  by  defendant  in 
a  civil  action  may  be  diown  in  evidence 
without  laying  a  foundation  In  the  na- 
ture of  impeachment. 

Appeal  —  rejection  of  evidence  —  non- 
prejudicial error. 

7.  Rejection  of  evidence  of  defendant 
as  to  admissions  with  respect  to  his 
method  of  driving,  in  an  action  to  hold 
him  liable  for  injury  to  a  passenger 
by  the  overturning  of  an  automobile, 
is  nonprejudicial  where  he  had  already 
denied  the  facts  assumed  in  the  ques- 
tion and  the  persons  to  whom  the  ad- 
mission is  alleged  to  have  been  made 
were  not  questioned  with  regard  to  it. 

[See  2  R.  C.  U  255.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Wajworth 
County  (Thompson,  J.)  in  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's  son,  alleged  to  have  been  caused 
by  defendants*  negligeqce.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Michael  Levin  and  Clicks-    defendant  was  driving  said  automo- 


man.  Gold,  &  Corrigan,  for  appellant: 
Imputed  negligence,  even  as  against 
a  third  person,  does  not  apply  as  to  an 
infant. 

Hampel  v.  Detroit,  G.  R.  &  W.  R. 

Co.  138  Mich.  1,  110  Am.  St  Rep.  275, 

100  N.  W.  1002,  17  Am.  Neg.  Rep. 

84;  Hupfer  v.  National  Distiling  Co. 

114  Wis.  279,  90  N.  W.  191. 
The  driver  of  the  car  was  negligent 
Cumminga  v.  National  Furnace  Co. 

60  Wis.  603,  18  N.  W.  742,  20  N.  W. 

666;  Quass  v.  Milwaukee  Gaslight  Co. 

168  Wis.  575,  170  N.  W.  943;  Meyers 

V.  Tri  State  Automobile  Co.  121  Minn. 

68,  44  LJ(.A.(N.S.)  113,  140  N.  W. 

184. 

Mr.  JoseiA  6.  Eonop  also  for  appel- 
lant. 

»  Messrs.  E.  L.  Yon  Suesamilch,  and 
Jeffris,  Mouat,  Oestreich,  Avery,  & 
Wood  for  respondents. 

Owen,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  are  copartners 
operating  a  meat  market  in  the  city 
of  Sharon.  On  the  morning  of  Au- 
gust 10,  1916,  the  defendant  Iddo 
Beeten  delivered  some  meat  at  a 
farmhouse  some  distance  from 
Sharon  with  a  Ford  automobile. 
Plaintiff's  son,  Edward  Klein,  about 
fifteen  years  of  age,  asked  and  was 
permitted  to  ride  with  him  on  the 
trip.  While  returning,  and  while  on 
a  perfectly  smooth  turnpike  road, 
the  width  of  the  roadway  being  close 
to  30  feet,  the  automobile  suddenly 
turned  to  the  left  ran  into  the 
gutter,  striking  with  the  front 
wheels  against  the  outside  banks 
thereof,  and  causing  the  overturn- 
ing of  the  automobile.  The  boy  was 
caught  under  the  car  and  killed. 
The  complaint  alleges  that  "said 
defendant  so  carelessly  and  negli- 
gently managed  and  operated  said 
automobile,  without  maintaining 
the  proper  outlook  and  at  an  exces- 
sive rate  of  speed,  and  so  carelessly 
and  negligently  managed  same  as  to 
lose  control  thereof  and  run  into  a 
ditch  on  the  roadway  where  the  said 


bile,  causing  said  automobile  to  turn 
over,  thereby  throwing  tbe  said 
plaintiff's  son  in  such  a  manner  that 
the  running  board  of  said  automo- 
bile fell  on  said  plaintiff's  son's 
neck,  which  caused  the  said  plain- 
tiff's son's  death  instantly." 

There  is  no  direct  evidence  in  the 
case  showing  that  the  defendant 
Iddo  Beeten  was  driving  at  a  high 
or  unlawful  rate  of  speed,  or  that  he 
was  guilty  of  other  negligence.  The 
defendant  Beeten  was  unable  to  give 
any  explanation  of  the  cause  of  the 
accident  other  than  that  the  auto- 
mobile suddenly  sheered  to  the  left 
and  went  into  the  gutter.  He  could 
assign  no  reason  for  its  so  doing. 
Something  happened  so  suddenly 
that  he  did  not  know  what  it  was. 
The  car  was  ri{^ted  and  run  to 
town  on  its  own  power.  The  :^en- 
ders  were  bent,  and  the  wind  shield 
was  broken.  The  left-hand  front 
tire  was  deflated.  Otherwise,  the 
car  was  in  good  condition. 

The  foregoing  are  about  all  the 
tangible  facts  disclosed  by  the  evi- 
dence. Plaintiff  claims  that  the 
doctrine  of  res  ipsa  loquitur  is  ap- 
plicable to  the  situation,  and  that 
the  case  should  have  been  submitted 
to  the  jury.  This  doctnine  may  be 
stated  to  be  that,  when  both  the  ap- 
paratus and  the  op- 
eration of  it  are  ppV»^!^^Sr/<r.L 
within  the  control  *** 
of  the  defendant, 
and  the  accident  is  one  which  ordi- 
narily could  not  happen  except  by 
reason  either  of  defect  in  the  ap- 
paratus or  negligence  in  the  oper- 
ation, a  presumption  of  one  or  the 
other  arises  sufficient,  from  the  hap- 
pening of  the  accident,  to  justify  a 
verdict  against  the  defendant.  Li- 
ability in  this  case  is  not  predicated 
upon  any  defect  of  the  automobile. 
Liability  is  predicated  solely  upon 
the  negligent  operation  of  the  car. 
The  facts  proved  are  that  an  acci- 
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(—  Wit.  —,  i7Z  N.  W.  746.) 

dent  happened  at  a  place  where  the  came  from 
load  was  amooth  and  in  good  order. 
Plaintiff  contends  that  proof  of  this 
fact  raises  an  inference  of  negli- 
gence in  the  operation  of  the  car. 
When  the  car  was  righted,  after  the 
accident,  the  left-hand  front  tire 
was  found  to  be  deflated  by  reason 
of  a  blow-out  of  the  inner  tube.  It 
is  not  at  all  beyond  the  realm  of 
possibility  that  the  accident  might 
have  happened  by  reason  of  this 
blow-out.  It  is  claimed  on  the  part 
of  the  plaintiff  that  a  blow-out  cculd 
not  have  caused  the  accident  unless 
the  car  was  going  at  an  excessive 
rate  of  speed.  There  is  no  proof  of 
that  fact  in  the  record,  and  we  can- 

.4.di«i.i  ..ti-  not  t^e  judicial 
-^eeiofuow-  notice  that  a  blow- 

•«t  .1  Mr*.  j^jj^.  ^.^ 

of  a  Ford  automobile,  running  at  15 
miles  an  hour,  could  not  produce  an 
accident  such  as  this.  It  is  familiar 
knowledge  that  the  blow-out  of  the 
front  tire  of  an  automobile  is  a 
dangerous  occurrence,  the  degree  of 
danger,  of  course,  depending  upon 
the  rate  of  speed,  and,  we  appre- 
hend, somewhat  upon  ttie  character 
of  the  car.  So  we  have  here  evi- 
dence showing  simply  an  accident. 
Granting  that  the  accident  might 
have  been  the  result  of  negligent 
operation  of  the  car,  the  evidence 
certainly  discloses  a  possibility  that 
the  accident  might  have  been  tiie  re- 
sult of  the  blow-out. 

In  Musbach  v.  Wisconsin  Chair 
Co.  108  Wis.  69,  84  N.  W.  39,  an  ex- 
plosion occurred,  injuring  plaintiff, 
and  the  question  was  whether  the 
explosion  occurred  by  reason  of  a 
defect  in  a  gas  pipe  or  by  the  neg- 
ligence of  a  coemployee  in  permiU 
ting  a  slight  flow  of  gasolene  from 
a  burner  after  it  was  extinguished. 
There  was  evidence  showing  that  it 
might  have  resulted  from  either. 
The  court  said:  "But,  conceding 
the  possibility  that  either  such  de- 
fect or  negligence  of  Wolf  was  the 
efficient  cause,  choice  between  them 
eould  only  have  been  based  upon 
conjecture  or  guess.  There  was  ab- 
solutely no  evidence  even  tending  to 
prove  that  the  gas  which  exploded 
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the  basement,  and  not 
from  Wolfs  burner.  The  submis- 
sion to  a  jury  of  such  choice  has 
been  universally  condemned,  and  by 
no  court  more  vigorously  than  by 
this." 

This  language  is  peculiarly  ap- 
plicable to  the  situation  here  pre- 
sented.  The  jury  could  have  done 
no  more  than  guess  "hs  to  whether 
the   accident  was 
the  result  of  care- 
less  and  negligent 
operation  of  the  car  or  of  the  blow- 
out.   Verdicts   cannot   rest  upon 
guess  or  conjecture.   It  is  the  duty 
of  the  plaintiff  to  prove  negligence 
affirmatively;  and,  while  the  infer- 
ences allowed  by  the  rule  or  doctrine 
of  res  ipsa  loquitur  constitute  such 
proof,  it  is  only  where  the  circum- 
stances leave  no  room  for  a  different 
presumption  that 
the  maxim  applies.  ^J^IEKf 


When  it  is  shown 
that  the  accident  might  have  hap- 
pened as  the  result  of  one  of  two 
causes,  the  reason  for  the  rule  fails, 
and  it  cannot  be  invoked.  Quass  v. 
Milwaukee  Gaslight  Co.  168  Wis. 
575,  170  N.  W.  942. 

The  plaintiff  also  sets  up  a  cause 
of  action  based  on  the  theory  that 
the  deceased  boy  was  unlawfully 
employed  in  running  errands  for  the 
defendants,  and  that  he  was  so  en- 
gaged at  the  time  of  the  accident. 
There  is  no  proof  whatever  to  the 
effect  that  he  was  in  the  employ  of 
the  defendants,  or  engaged  in  ren- 
dering any  service  for  them  at  the 
time,  and  the  action  cannot  be  sus- 
tained on  that  theory. 

Appellant  claims  error  because 
an  objection  was  sustained  to  the 
following  question  propounded  to 
the  defendant  Beeten  upon  cross- 
examination  : 

Q.  Isn't  it  a  fact  that  you  told 
Mr.  Vierck,  Mr.  Young,  and  several 
others  that  you  reached  over  to  put 
up  the  wind  shield  in  order  to  pro- 
tect the  children  as  far  as  possible, 
and  you  were  guiding  the  car  with 
one  hand,  and  in  doing  so  you  ran 
into  the  ditch? 
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— nmt  e  rial  1  tT> 


We  do  not  appreciate  the  ma- 
teriality of  this 
question.  If  intend- 
ed as  a  basis  for  impeachment,  it 
was  unnecessary  as  well  as  too 
indefinite.  If  Mr.  Beeten  had 
made  any  admis- 
;;irirJiijt7  Bjons,  they  couW  be 
shown  without  lay- 
in?  a  foundation  in  the  nature  of 
impeachment.  Besides,  Mr.  Beeten 
had  just  denied  the  fact  assumed  in 


the  question.   Mr.  Vierck  and  Mr. 
Young  both  testified  as  witnesses  in 
behalf  of  plaintiff,  and  they  were 
not  questioned  with  reference  to 
any  such  admission 
on  the  part  of  Mr. 
Beeten.  The  rejec-  e»i*««e«- 
tion    of   the  evi-  ^^r'""'*'"" 
dence    could  not 
have  been  prejudicial,  even  if  the 
ruling  was  erroneous. 
Judgment  afiirmed. 


ANNOTATION. 
Rei  ipsa  loqmlDr  at  appBed  to  automobile  acddmtt. 


I.  In  general,  1240. 

II.  Where  machine  leavea  highway  and 
causes  injury  or  damage,  1240. 

III.  Where  automobito  mna  into  pedes- 

trian. 1242. 

IV.  Where  one  vehicle  runs  into  another, 

1243. 

The  question  of  the  applicability 
of  res  ipsa  loquitur  doctrine  where 
person  or  vehicle  is  struck  by  street 
car  is  covered  in  the  annotation  to 
Busch  V.  Los  Angeles  R.  Co.  2  A.L.R. 
1607. 

As  to  Injury  by  road  vehicle  to  per- 
son on  sidewalk,  see  annotation  to 
Brown  v.  Des  Moines  Bottling  Works, 
I  A.L.R.  S35. 

7.  In  generaU 

At  some  point  between  those  eases 
in  which  the  mere  happening  of  an 
accident  is  shown,  and  those  in  which, 

in  addition,  there  is  specific  evidence, 
circumstantial  or  otherwise,  of  neg- 
ligence, the  border  line  of  the  doctrine 
of  res  ipsa  loquitur  runs.  Because  of 
the  haziness  of  this  line  it  is  difficult, 
in  many  instances,  to  say  whether  or 
not  the  case  was  one  in  which  the  doc- 
trine was  considered  or  intended  to  be 
given  effect.  For  this  reason,  and  be- 
cause of  the  possible  injustice  to  the 
courts  and  confusion  which  might  oth- 
erwise arise,  this  note  is  confined  to 
cases  in  which  the  doctrine  was  ex- 
pressly stated  to  be  involved,  or  in 
which,  although  there  was  no  refer- 
ence to  it  as  such,  the  facts  clearly 
show  it  to  be  within  the  rule. 
Cases  have  also  been  excluded  which 


V.  Where  automobile  starts  frost  «a> 

known  cause,  1244. 
VI.  Where  vehicle  is  struck  by  anottMr 
vehicle  and  thrown  against  a  third, 
1246. 

Vn.  Where  automobile  skids  and  eanaei 
injury  or  damage,  1246. 

merely  pass  upon  the  question  whether 
a  prima  facie  case  is  made  out  by 
showing  a  violation  of  statutes  and  or- 
dinances regulating  speed,  lights,  etc 
none  of  which  refer  to  the  doctrine 
under  consideration  as  applicable. 

The  doctrine  of  res  ipsa  loquitur  has 
been  stated  to  be  that  when  the  thing 
which  causes  an  accident  is  shown  to 
be  under  ttie  management  and  control 
of  Ihe  defendant,  and  the  'accident  is 
Buch  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who 
have  such  management  and  control 
use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  ac- 
cident arose  from  want  of  care  by  the 
defendant,  so  that  under  such  circum- 
stances proof  of  the  happening  of  the 
event  raises  a  presumption  of  the 
defendant's  negligence  and  casts  upon 
him  the  burden  of  showing  that  or- 
dinary care  was  used.  Bauhofer  v. 
Crawford  (1911)  16  Cal.  App.  676. 117 
Pac  984. 

11.  TFhere  maehtao  l«ave»  hightcai/  and 
causes  injury  or  damage. 

It  will  be  observed  tiiat  in  the  re- 
ported case  (Klein  v.  Beeirn,  ante. 
12S7)  the  court  stated  tiiat  it  Is  only 
where  the  circumstances  leave  no  room 
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fbr  a  different  presumption  that  the 
doctrine  of  res  ipsa  loquitur  applies, 
and  that  it  was  there  held  inapplicable 
where  the  evidence  merely  disclosed 
that  while  the  plaintiff's  intestate  was 
riding  in  the  defendant's  automobile 
on  a  perfectly  smooth  road  the 
naehiae  suddenly  turned  and  ran  into 
the  gutter,  overturned,  and  killed  the 
plaintiff's  intestate,  and  that  the  car 
was  found  to  be  in  £ood  condition 
aside  from  the  fact  that  one  of  the 
front  tires  was  deflated. 

In  Jacob  v.  Ivius  (1918)  162  C.  C.  A. 
501,  250  Fed.  431,  afOrming  (1917)  246 
Fed.  892,  where  it  was  shown  that  the 
plaintiff,  as  she  was  approaching  an 
intersection  of  streets  on  the  sidewalk, 
was  knocked  down  and  injured  by  the 
dcifendant's  automobile,  which  in  mak- 
ing a  turn  mounted  the  curb,  pushed 
a  stone  carriage  block  some  distance, 
struck  the  plaintiff,  and  overturned, 
it  was  held  that  these  facts  were  suffi- 
cient to  carry  the  case  to  the  jury. 
The  conrt  said:  "We  do  not  decide 
that  they  justify  the  application  of 
the  doctrine,  'Res  ipsa  loquitur.' "  It 
is  fairly  common  knowledge  that  an 
automobile  sometimes  gets  out  of  con- 
trol without  the  driver's  fault;  but 
without  more  the  jury  would  have 
been  at  liberty  to  draw  the  inference 
of  negligence."  With  respect  to  the 
doctrine  of  res  ipsa  loquitur  the  court, . 
in  the  opinion  affirmed,  said:  "The 
quoted  phrase  has  two  meanings.  It 
is  used  to  voice  the  rule  of  law  that 
the  mere  fact  of  damage  justifies  the 
conclusion  of  legal  injury  through  and 
by  an  allowed  presumption  of  negli- 
gence on  the  part  of  the  defendants. 
The  same  phrase  is  used,  however,  to 
express  the  thought  that,  the  fact  of 
damage  having  been  inflicted  as  it  was 
inflicted,  the  attending  circumstances 
justify  the  inference  of  fact  that  it 
was  the  result  of  negligence.  The 
phrase  was  employed  in  this  case  in 
thil  latter  sense.  As  automobiles  or- 
dinarily travel  on  the  part  of  the  street 
within  the  curbs  assigned  to  vehicular 
teaffic,  the  mere  fact  that  one  was  be- 
ing run  upon  the  sidewalk  to  the  hurt 
of  a  pedestrian  lawfully  there  would 
jostl^  the  fact  inference,  in  the  first 
instance,  that  the  injury  had  been 


negligently  inflicted.  If,  therefore, 
the  plaintiff  in  this  case  had  confined 
her  testimony  and  other  evidence  to 
the  fact  that  she  had  been  struck  while 
upon  the  sidewalk,  by  the  defendant's 
automobile,  this  would  have  been  evi- 
dence from  which  the  jury  could  have 
found  negligence,  and  the  defendants 
would  have  been  called  upon  to  supply 
the  exculpating  facts,  which  would 
rebut  or  deny  the  inference  otherwise 
to  be  drawn.  The  plaintiff,  however, 
did  not  content  herself  with  such 
proofs,  but  made  part  of  her  case  in 
chief  the  testimony  of  the  driver  of 
the  automobile  to  the  effect  that  the 
presence  of  the  car  on  the  sidewalk 
was  due  to  the  fact  that  the  movement 
of  the  car  was  beyond  his  control,  be- 
cause the  steering  gear  would  not 
work.  The  testimony  of  this  witness, 
however,  disclosed  the  fact  of  his 
knowledge  of  the  condition  of  the  car, 
and  thus  fairly  raised  the  question  of 
his  exercise  of  due  care  in  his  opera- 
tion of  the  car,  which  he  knew  was  or 
might  become  beyond  his  control,  to 
the  hurt  of  some  traveler  upon  the 
highway.  The  jury  were  in  cimse- 
Quence  instructed  that  they  might 
view  the  case  as  one  justifying  the 
inference  of  negligence,  in  the  absence 
of  the  exculpating  facts,  but  that  the 
exculpation  would  exonerate  the  de- 
fendants from  legal  responsibility  for 
the  damages,  unless  negligence  of  the 
defendants  which  brought  about  the 
damage  was  disclosed  in  presenting 
the  exculpating  facts.  The  real  issue 
as  presented  to  the  jury  was,  in  conse- 
quence, the  question  of  whether  the 
defendants  had  been  guilty  of  neg- 
ligence in  the  operation  of  the  de- 
fendants' car,  as  its  operation  was 
disclosed  by  the  driver.  We  are  un- 
convinced of  any  error  in  making  this 
feature  of  the  case  to  turn  upon  the 
issue  as  above  defined." 

The  doctrine  of  res  ipsa  loquitur 
was  held  applicable  in  Brown  v.  Des 
Moines  Steam  Bottling  Works  (1916) 
174  Iowa,  715,  1  A.L.R.  835,  156  N.  W. 
829,  where  it  appeared  that  the  de- 
fendant's heavy  auto  truck  was  sud- 
denly diverted  without  warning  from 
the  street  onto  the  sidewalk,  and 
struck  one  standing  thereon,  it  being 
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held  that  this  was  prima  facie  evi- 
dence of  negligence. 

In  Massachusetts  Bonding  &  Ins.  Co. 
V.  Park  (1917)  197  Mich.  142,  163  N. 
W.  891,  however,  where  there  was  evi- 
dence that  the  defendant  was  driving 
his  automobile  and  struck  a  plate 
glass  window  in  a  store,  there  was 
held  to  be  nothing  on  which  to  pred- 
icate negligence,  the  coQit  stating  that 
the  mere  happening  of  an  accident,  or 
proof  of  injury  resulting  therefrom, 
raises  no  presumption  of  negligence. 

///.  Where  automobile  rums  into  jsedea- 
trtan. 

It  has  been  held  that  the  mere  fact 
that  an  automobile  collides  with  a 
pedestrian  does  not  raise  a  presump- 
tion that  the  driver  was  negligent. 
Alillsaps  V.  Brogdon  (1911)  97  Ark. 
469,  82  L.R.A.(N.S.)  1177,  134  S.  W. 
632;  Barger  v.  Bissell  (1915)  188 
Mich.  366,  164  N.  W.  107;  Dudley  v. 
Raymond  (1911)  148  App.  Div.  886, 
133  N.  Y.  Supp.  17. 

And  a  demurrer  to  the  evidence  was 
held  properly  sustained  in  Winter  v. 
Van  Blarcom  (1914)  258  Mo.  418,  167 
S.  W.  498,  where  there  was  evidence 
merely  that  the  plaintiff,  a  boy,  had 
been  running  behind  a  street  car,  and 
suddenly  started  to  run  to  the  curb, 
and  was  almost  immediately  struck  by 
the  defendant's  automobile,  the  speed 
of  which  was  not  shown,  the  court 
stating  that  the  mere  fact  that  the 
plaintiff  was  struck  by  the  automobile 
was  not  a  sufficient  showing  to  prove 
that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant. 

And  in  Seaman  v.  Mott  (1908)  127 
App.  Div.  18,  110  N.  Y.  Supp.  1040, 
it  was  held  that  the  plaintiff  was  not 
entitled  to  have  the  question  of  the 
defendant's  negligence  submitted  to 
the  jury  where  his  testimony  was  that 
upon  leaving  the  curb  he  looked  for 
possible  perils;  that  he  neither  saw 
nor  heard  the  defendant's  automobile 
and  did  not  hear  any  bell;  that  he 
proceeded  about  10  feet,  heard  shout- 
ing, turned  his  head,  and  saw  the  auto- 
mobile, which  was  upon  him  and  ran 
him  down.  The  court  here  said  that 
the  plaintiff  did  not  testify  to  any  fact 
which  pennitted  the  inference  that 
the  chauffeur  was  inattentive  or  that 


he  drove  recklessly,  or  as  to  tiie  speed 
of  the  car,  but  rested  his  case  upoa 
the  proposition  that  he  came  in  contact 
with  the  moving  cor  and  was  injured 

by  it. 

And  the  record  in  Vannett  v.  Cole 
(1919)  —  N,  D.  — ,  170  N.  W.  663,  wte 
held  to  disclose  no  evidence  upon 
which  tiie  doctrine  of  rea  ipsa  loqnitor 
might  be  applied.  It  appearing  there- 
from that  the  plaintiff,  while  proceed- 
ing over  a  crosswalk,  of  which  there 
was  an  unobstructed  view,  was  struck, 
and  knocked  down  and  injured,  by  the 
defendant's  automobile,  which  wss  not 
exceeding  a  speed  of  4  miles  an  hear. 
The  court  remarked  that  there  was  ne 
presumption  of  negligence  on  the  part 
of  the  driver  arising  from  the  mare 
fact  that  the  plaintiff  was  run  dowi 
and  injured  on  a  public  street 

But  the  evidence  in  Miller  v.  New 
York  Taxicab  Co.  (1910)  120  N.  Y. 
Supp.  899,  was  held  to  make  a  prima 
facie  case,  where  there  was  testimony 
by  the  plainUff  and  other  -witnesses 
who  were  with  her  tiiat  they  wen 
crossing  the  street  on  a  crosswalk,  and 
that  they  looked  up  and  down  the 
street,  but  saw  no  automobile  until 
the  moment  that  the  defendant's  auto- 
mobile struck  the  plaintiff. 

And  the  evidence  in  Spina  v.  New 
Yoric  Tranap.  Co.  (19(»5)  96  N.  Y.  Supp. 
270,  was  held  to  support  a  verdict  for 
the  plaintiff  where  the  injured  person 
testifled  thai  he  was  going  north  on 
the  left  side  of  a  street;  that  he  looked 
east  but  did  not  see  any  wagons ;  and 
tiiat  he  had  taken  three  steps  into  the 
street  to  cross  at  an  intersection  when 
he  was  struck  by  the  defendant's  auto- 
mobile, which  he  did  not  see  until  it 
struck  him,  and  which  other  witnesses 
testifled  came  south  along  the  right 
side  of  the  intersecting  street  and 
swung  in  a  westerly  direction  into  the 
street  on  which  the  injured  person  was 
traveling. 

In  Grudberg  v.  Ehret  (1913)  79 
Misc.  627,  140  N.  Y.  Supp.  379,  where 
the  plaintiff's  evidence  showed  that  he 
went  to  the  assistance  of  another  boy 
who  was  on  the  defendant's  auto- 
mobile, and  assisted  him  in  pulling  out 
his  foot,  which  had  become  caught, 
and  that  after  having  freed  his  friend 
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he  jumped  off  the  aatomoblle,  which 
had  stopped,  but  that  just  as  he  did 
M  the  ear  was  started  without  warn- 
ing and  backed  up  a  hill  a  distance  of 
6  feet,  running  over  the  plaintiff,  the 
unexplained  sudden  starting:  of  the 
aatomobile  without  any  warning  was 
held  to  call  at  least  for  some  explana- 
tion on  the  part  of  the  defendant,  and 
it  was  hold  to  be  error  to  dismiss  the 
idaintiff's  complaint  at  the  close  of 
his  evidence. 

IT.  Where  one  vehir^e  ntns  into  anothtfi*. 

In  Bauhofer  v.  Crawford  (1911)  16 
CaL  App.  676,  117  Pac.  931,  the  case 
was  held  to  come  within  the  operation 
of  the  doctrine  under  consideration,  it 
appearing  that  the  automobile  ran  into 
the  plaintiff's  wagon,  which  was  stand- 
ing on  the  left  side  of  the  street  for 
the  purpose  of  delivering  milk  while 
under  the  management  of  the  defend- 
ant; that  the  accident  occurred  about 
8  o'clock  in  the  evening,  at  a  point 
vhere  there  were  abundant  street 
lights;  that  the  plaintiff's  vehicle  had 
a  light  burning  on  the  rear,  and  that 
the  defendant  drove  his  automobile  at 
from  10  to  15  miles  an  hour,  and  at- 
tempted to  pass  the  plaintiff's  wagon 
on  the  right  instead  of  on  the  left, 
where  there  was  sufficient  room;  and 
that  he  collided  with  the  standing 
wagon,  as  there  was  not  room  enough 
on  the  right  side  to  pass  it,  and  that 
the  plaintiff  was  thrown  down  and  in- 
jured. The  court  in  this  case  stated 
that  it  was  unlike  the  case  of  a  run- 
away horse  in  charge,  or  not,  of  his 
driver,  causing  an  injury,  for  in  such 
a  case  it  was  as  reasonable  to  infer 
that  it  was  the  negligence  of  a  stran- 
ger as  to  assume  that  it  was  that  of  the 
driver  which  caused  the  horse  to  run 
away,  and  that  in  cases  of  that  kind 
the  rule  res  ipsa  loquitur  could  not 
be  invoked. 

And  in  Whitwell  v.  Wolf  (1914)  127 
Bllnn.  629,  149  N.  W.  299,  in  an  action 
to  recover  damages  for  the  death  of 
a  horse  alleged  to  have  been  caused 
by  the  defendant's  negligent  manage- 
ment of  his  automobile,  where  the 
plaintiff  testified  that  he  left  his  horse 
tied  to  a  hitching  post  at  the  curb  on 
the  east  side  of  a  street  running  north 
and  south,  the  animal  facing  north; 


that  an  automobile  was  standing  a 
few  feet  farther  north  on  the  opposite 
side  of  the  street;  that  some  fifteen 
minutes  later  he  discovered  that  his 
horse  had  been  so  badly  injured  by  the 
defendant's  automobile  that  it  had  to 
be  killed, — it  was  held  that  under  the 
doctrine  of  res  ipsa  loquitur  the  bur- 
den of  «q)laining  that  the  accident  did 
not  occur  from  want  of  care  then  de- 
volved upon  the  defendant. 

And  the  questions  of  the  deifendant's 
negligence  and  plaintiff's  contributory 
negligence  were  held  to  be  for  the  jury 
in  Harris  v.  Bums  (1912)  133  N.  Y. 
Supp.  418,  where  the  plaintiff  testified 
that  his  automobile  was  standing  in 
front  of  his  office,  and  that  the  defend- 
ant's wagon  backed  in  near  plaintiff's 
automobile  to  unload  some  merchan- 
dise, and  that  the  driver  while  In  the 
act  of  driving  away,  turned  into  the 
automobile  and  damaged  it. 

In  Diamond  v.  Weyerhaeuser  (1918) 
—  Cal.  — ,  174  Pac.  38,  in  which  the 
plaintiffs  evidence  went  no  further 
than  to  show  that  there  was  a  collision 
between  her  wagon  and  the  defend- 
ant's automobile,  the  burden  of  proof 
was  held  to  be  on  the  plaintiff,  and  it 
was  held  that  negligence  was  not  to 
be  inferred  from  the  mere  fact  of  the 
injury. 

And  in  Pressor  v.  Dougherty  (1913) 
239  Pa.  312,  86  Atl.  854,  there  was  held 
to  be  no  evidence  that  the  injuries  to 
the  plaintiff  were  due  to  the  defend- 
ant's negligence  where  it  was  shown 
merely  that  the  plaintiff,  while  riding 
a  bicycle  on  the  wrong  side  of  the 
street^  was  struck  by  the  defendant's 
automobile  proceeding  in  the  opposite 
direction,  there  being  no  evidence  that 
the  machine  was  being  run  at  an  un- 
safe speed,  or  that  it  was  recklessly 
driven. 

In  Salminen  v.  Ross  (1911)  185  Fed. 
997,  affirmed  on  other  grounds  in 
(1911)  112  G.  C.  A.  148,  191  Fed.  504, 
uncontradicted  testimony  of  plaintiff 
that  while  driving  on  the  right-hand 
side  of  a  wide  road  she  was  overtaken 
by  an  automobile  which  struck  the 
hind  wheel  of  her  wagon  was  held  to 
establish  a  clear  case  of  negligence. 

And  in  Heath  v.  Cook  (1907)  —  R  I. 
— ,  68  Atl.  427,  it  was  held  that  the 
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jury  properly  found  the  defendant 
ffuilty  of  neglisrence  where  he  drove 
his  automobile  up  behind  the  plain- 
tiff, who  was  proceeding  in  the  same 
direction  on  a  bicycle,  and,  according 
to  the  preponderance  of  the  evidence, 
ran  into  the  plaintiff's  wheel  and  upset 
him  and  crushed  his  leg, 

F.  Where  automoTtOe  atarta  from  «m- 

JcMown  cause. 

The  doctrine  of  res  ipsa  loquitur 
was  held  applicable  in  Barnes  v.  Kirk 
Bros.  Automobile  Go.  (1911)  32  Ohio 

G.  C.  233,  where  there  was  evidence 
that  the  plaintiff,  as  a  possible  pur- 
chaser, had  been  invited  into  the  ga- 
rage of  the  defendant  to  inspect  an 
electrical  car,  and  that  while  the  man- 
ager was  manipulating  the  car  and 
exhibiting  it  to  the  plaintiff  it  was,  by 
some  means,  made  to  move  suddenly 
and  strike  the  plaintiff,  who  was 
standing  in  front  of  it,  forcibly  push- 
ing him  against  a  post  and  injuring 
him.  The  court  said:  "I  have  said 
that  the  court  Is  unanimous  in  the 
view  that  the  principle  of  res  ipsa 
loquitur  should  apply.  We  may  bor- 
row an  illustration  by  way  of  analogy 
from  the  use  of  a  firearm.  A  points  a 
loaded  gun  at  B.  The  gun  is  dis- 
charged, and  B  receives  an  injury,  or 
is  perhaps  killed.  The  gun  was 
charged  with  gunpowder;  the  auto- 
mobile is  charged  with  electricity. 
The  gun  is  something  which  was  in- 
tended, upon  certain  manipulations, — 
the  pulling  of  a  trigger  and  the  de- 
scending of  a  hammer, — to  go  off,  to  be 
discharged.  An  automobile,  upon  cer- 
tain manipulations,  is  expected  and 
intended  also  to  go  off,  to  start  in  mo- 
tion. Neither  one  is  intended  to  kill 
some  particular  person  or  to  injure 
him.  It  will  not  do,  under  the  circum- 
stances of  the  use  of  the  firearm  which 
causes  the  injury,  for  the  man  who 
holds  it  in  his  control  to  say,  'Although 
I  knew  that  it  was  loaded,'  as  Mr.  Kirk 
unquestionably  here  knew  that  this 
automobile  was  charged  with  electric- 
ity,  'and  although  possibly  I  pulled  the 
trigger,  still  I  am  not  blamable,  be- 
cause I  did  not  know  that  the  gun  was 
cocked ;  I  did  not  know  that  the  ham- 
mer had  been  raised.'  If  the  gun  is 
discharged,  the  presumption  at  once 


arises  in  the  mind  of  any  intelligent 
observer  or  any  intelligent  person  who 
learns  of  the  facts,  that  the  man  who 
had  in  his  control  this  instrument  of 
possible  destruction  was  guilly  of  neg- 
ligence. That  assumption  might  be  a 
rebuttable  one,  or  it  might  not.  There 
are  cases  of  res  ipsa  loquitur  where 
the  presumption  seems  to  have  been 
held  by  the  courts  to  be  a  conclusive 
presun^ition,  and  there  are  others,  aa 
in  the  case  to  which  I  shall  refer  in  a 
moment,  where  it  is  deemed  a  rebut- 
table presumption,  one  in  which,  while 
the  inference  is  raised  that  the  per- 
son having  control  of  the  machinery, 
or  the  implement,  or  whatever  it  be 
that  has  caused  the  injury,  is  guilty 
of  negligence,  it  devolves  upon  him, 
by  some  explanation  or  rebutting  evi- 
dence, to  meet  such  presumption. 
.  .  .  It  is  said  that  in  the  case  at 
bar  there  was  evidence  explaining  just 
how  it  happened,  that  is,  explaining 
everything  that  Mr.  Kirk  did,  and  that 
the  evidence  shows  that  he  exercised 
ordinary  care;  but  to  the  court  it 
seems  that  after  giving  all  the  ex- 
planation that  he  is  able  to  give  as  to 
what  happened,  he  still  leaves  unex- 
plained, absolutely  unexplained,  the 
principal  and  essential  facts  necessary 
to  rebut  the  presumption  of  neg- 
ligence. It  is  a  matter  of  not  the 
slightest  consequence  whether  he 
started  the  machine  by  pulling  up  the 
starting  plug,  or  whether  he  started  it 
by  moving  the  lever;  if  the  ol^er  part 
of  the  contrivance  was  not  in  such  a 
neutral  position  as  to  make  it  safe  for 
him  to  move  that  particular  thing 
which  he  did  move,  tben  we  think  that 
the  presumption  of  negligence  arises. 
Suppose  that  the  man  holding  the  gun 
says,  immediately  before  he  pulls  the 
trigger,  not  knowing  that  the  hammer 
is  up,  *This  is  how  we  make  it  go  off,' 
— ^pointing  it  at  the  person  who  re- 
ceives the  leaden  charge.  In  this  case 
Mr.  Kirk  says,  'This  is  the  way  we 
start  it,'  and  then  he  either  pulls  the 
lever  or  he  pulls  up  the  starting  plug, 
and  the  automobile  proceeds,  being  an 
inanimate  object,  to  obey  the  intel- 
ligent will  of  the  person  who  is  demon- 
strating how,  when  things  are  in 
proper  condition,  the  automobile  may- 
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be  started  upon  its  mission.  Now  it 
will  not  do  in  the  case  of  the  firearm 
for  the  man  to  say,  'I  didn't  know  that 
the  hammer  Was  up  when  I  pulled  the 
trigfcer.'  And  just  so,  it  seems  to  us, 
it  will  not  do  for  Mr.  Kirk  to  say,  'I 
didn't  know  that  the  plug  was  not  in  a 
neutral  position  when  I  moved  the 
lever/  or  to  say,  'I  didn't  know  the 
lever  was  not  in  a  neutral  position 
when  I  pulled  the  plug.'  In  either 
event,  it  seems  to  us  that,  before  mov- 
ing that  particular  thing  which  caused 
the  machine  to  start  with  its  destruc- 
tive effect,  it  was  incumbent  on  him 
to  ascertain  whether  the  machine  was 
in  such  condition  as  that  he  could 
safely  do  so." 

The  doctrine  of  res  ipsa  loquitur 
was  also  held  applicable  in  Wallace  v. 
Keystone  Automobile  Co.  (1913)  239 
Pa.  110,  86  Atl.  699,  where  there  was 
evidence  that  the  plaintiff's  husband 
hired  an  automobile,  with  a  chauffeur, 
from  the  defendant;  that  during  the 
trip  the  chauffeur  stopped  the  car  on 
level  groiind  and  alighted  to  inquire 
the  way;  that  when  be  had  taken  a 
few  steps  the  machine  started  without 
being  touched  by  any  of  the  oc- 
cupants; that  the  chauffeur  ran  back, 
jumped  on  the  running  board,  and,  in 
attempting  to  avoid  a  collision,  turned 
the  machine  across  the  road,  where  it 
struck  a  tree  and  threw  the  occupants 
out.  The  court  here  said :  "This  is  a 
clear  case  for  the  application  of  the 
doctrine  of  res  ipsa  loquitur.  The 
machine  was  furnished  by  the  defend- 
ant company.  It  also  supplied  the 
chauffeur  to  operate  it  The  testimony 
was  ample  to  convince  the  jury  that 
the  accident  which  resulted  in  Mr. 
Wallace's  death  and  the  injury  to  his 
wife  would  not  have  occurred  had  the 
machine  been  in  proper  condition  and 
the  chauffeur  had  been  competent  and 
skilful  and  had  operated  the  machine 
with  proper  care.  At  least,  the  tes- 
timony introduced  by  the  plaintiff 
made  out  a  prima  facie  case  of  neg^ 
ligence  against  the  defendant  which  it 
was  required  to  meet,  and  whether  it 
did  so  successfully  or  not  was  a  ques- 
tion for  the  jury.  The  chauffeur 
stopped  the  automobile,  alighted  from 
it,  and,  when  he  had  gone  but  a  few 


yards  towards  the  team  standing  on 
the  opposite  aide  of  the  Perrysville 
road,  the  machine  started  towards  him 

and  the  team.  From  these  facts,  one 
of  two  conclusions  is  irresistible :  that 
the  machine  started  because  it  was  out 
of  repair,  or  the  chauffeur  had  failed 
to  properly  adjust  its  mechanism  so 
it  would  remain  standing,  or  that  some 
occupant  of  the  car,  after  tiie  chauf- 
feur had  left  it,  interfered  with  its 
mechanism  and  put  it  in  motion. 
These  were  clearly  questions  for  the 
jury.  The  three  surviving  occupants 
of  the  car  testified  positively  that  they 
had  not  touched  and  had  not  seen  any- 
one touch  any  part  of  the  mechanism 
of  the  machine  after  the  chauffeur 
left  it.  He  testified  that  directly  be- 
fore he  stopped  the  car  he  closed  the 
throttle,  reached  down  and  pulled 
the  gear  in  neutral,  and  then  stopped 
the  car  with  the  hand  brake.  He  says 
that  the  car  came  to  a  full  stop  and 
that  the  gear-change  lever  was  still 
neutral  when  he  left  the  car.  He 
further  testified  that  if  the  gear  lever 
had  been  in  neutral  the  car  could  not 
have  started  of  its  own  volition.  But 
the  car  did  start  shortly  after  he  had 
stopped  and  alighted  from  it,  and,  as 
suggested,  it  was  a  question  whether 
it  started  in  the  chauffeur's  absence  by 
reason  of  some  of  Its  mechanism  being 
out  of  repair  or  his  failure  to  properly 
adjust  the  mechanism,  or  by  reason  of 
some  act  of  the  occupants  of  the  car. 
There  was  ample  evidence  to  warrant 
a  finding  that,  if  the  car  was  in  proper 
repair  and  the  chauffeur  had  properly 
adjusted  its  mechanism  before  he 
alighted,  it  would  not  have  started  in 
his  absence  anless  set  in  motion  1^ 
another  party.  If  the  evidence  of  ti^e 
occupants  of  the  car  is  believed,  no 
other  person  was  responsible  for  put- 
ting the  car  in  motion  after  the 
chauffeur  left  it,  and  aside  from  that 
cause,  the  only  reasonable  conclusion 
arising  from  the  plaintiff's  testimony 
was  that  the  car,  if  in  proper  condi- 
tion, started  by  reason  of  the  negligent 
conduct  of  the  chauffeur.  The  car 
was  in  the  control  of  the  chauffeur, 
and  the  other  occupants  had  nothing 
to  do  in  operating  it.  They  were 
wholly  unfamiliar  with  its  mechanism 
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and  made  no  attempt  to  control  or  op- 
erate it.  It  was  hired  by  Mrs.  Wallace 
for  the  purpose  of  carrying  their  party 
on  a  pleasure  trip  from  Pittsburgh  to 
Butler  and  back.  Under  the  circum- 
stances, therefore,  it  is  not  at  all  prob- 
able that  either  of  the  other  occupants 
of  the  car  would  attempt  to  manage  or 
control  it  by  -interfering  with  its 
mechanism.  They  knew  absolutely 
nothing  about  operating  the  car,  and 
consequently  would  recognize  the 
danger  of  trying  to  start  or  stop  it." 

VI.  Where  vehUAe  ia  strucfe  by  another 
vehicle  and  throum  against  a  third. 

The  doctrine  of  res  ipsa  loauttur 
was  held  inapplicable  in  O'Donohoe  v. 
Duparquet,  H.  &  M.  Co.  (1910)  67 
Misc.  435,  123  N.  Y.  Supp.  193.  where 
the  plaintiff's  evidence  showed  that 
the  defendant's  truck  was  being  slowly 
and  carefully  driven  on  the  right  side 
of  the  street  when  it  was  struck  by  a 
railroad  car,  owned  by  another,  where- 
by the  truck  was  thrown  against  the 
plaintiff's  automobile,  which  was 
standing  on  the  side  of  the  street. 
The  court  said :  Assuming  that  this 
doctrine  is  applicable  where  a  vehicle, 
lawfully  standing  at  rest  on  the  side 
of  the  street,  is  struck  by  a  vehicle 
moving  upon  the  street,  in  the  absence 
of  explanation  as  to  the  cause  of  the 
accident,  it  would  not  apply  in  a  case 
like  the  ease  at  bar,  where  there  is 
no  absence  of  explanation,  but,  on  the 
contrary,  positive  proof  introduced  Iby 
the  plaintiif  as  to  the  cause  of  the  ac- 
cident and  the  manner  in  which  the 
accident  occurred.  The  doctrine  of 
res  ipsa  loquitur  not  being  applicable 
to  this  action,  the  burden  rested  upon 
the  plaintiff  of  establishing,  as  in  ev- 
«y  other  case  of  this  character,  by  a 
preponderance  of  evidence,  that  the 
accident  was  due  to  the  negligence  of 
this  defendant.  This  the  plaintiff 
failed  utterly  to  do.  But,  were  the 
doctrine  of  res  ipsa  loquitur  applicable 
to  this  case,  the  application  of  such 
doctrine  would  not  operate  to  shift  the 
burden  of  proof,  by  making  it  incum- 
bent upon  this  defendant  'to  show  that 
the  proximate  cause  of  the  accident  to 
plaintiff's  automobile  was  due  to  any 
negligence  on  the  part  of  the  defend- 
ants Joline  and  Robinson.'   The  sole 


burden  upon  the  defendant  Duparquet 
Company,  even  if  the  doctrine  of  res 
ipsa  loquitur  were  applicable,  was  to 
overcome  any  presumption  of  neg- 
ligence on  its  part  which.  In  the 
absence  of  explanation,'  might  be  in- 
ferred from  the  happening  of  the  ac- 
cident. The  defendant  Duparquet 
Company  was  relieved  from  this  bur- 
den by  the  plaintiff's  own  evidence, 
which  furnished  a  complete  and  de- 
tailed account  of  the  cause  of  the  ac- 
cident, and  established  that  it  might 
have  occurred  through  the  negligence 
of  the  other  defendants." 

VII.  Where  automobile  akids  and  Mtcses 
injury  or  damage. 

In  Wing  V.  London  General  Omnibus 
Co.  [1909]  2  K.  B.  (Eng.)  652,  3  B.  R. 
C.  79,  where  there  was  evidence  that 
the  plaintiff,  a  passenger  in  a  motor 
bus,  was  injured  when  it  collided  with 
an  electric  standard,  that  the  road  was 
greasy  at  the  time,  and  that  the  om- 
nibus, in  attempting  to  avoid  other 
vehicles,  skidded  when  going  about  5 
miles  an  hour,  and  struck  the  stand- 
ard, it  was  held  that  the  mere  occur- 
rence of  such  an  accident  was  not  in 
itself  evidence  of  negligence,  and  also 
that  the  act  of  allowing  the  motor  bus 
to  run,  having  regard  to  the  fact  that 
the  highway  was  slippery  or  greasy, 
and  the  Imown  tendency  of  such 
Tehiclea  to  skid  on  greasy  surfaces, 
was  not  evidence  of  negligence,  Fletch- 
er Moulton,  L.J.,  said:  "There  was  no 
evidence  whatever  that  the  accident 
was  due  to  negligence  on  the  part  of 
the  servants  of  the  defendants  who 
were  in  charge  of  the'omnibus,  unless 
the  mere  occurrence  of  the  accident 
amounts  to  such  evidence.  In  my 
opinion  the  mere  occurrence  of  such 
an  accident  is  not  in  itself  evidence  of 
negligence.  Without  attempting  to 
lay  down  any  exhaustive  classification 
of  the  cases  in  which  the  principle  of 
res  ipsa  loquitur  applies,  it  may  gen- 
erally be  said  that  the  principle  only* 
applies  when  the  direct  cause  of  the 
accident,  and  so  much  of  the  surround- 
ing circumstances  as  was  essential  to 
its  occurrence,  were  within  the  sole 
control  and  management  of  the  de- 
fendants, or  their  servants,  so  that  it  is 
not  unfair  to  attribute  to  them  a  prima 
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facie  responsibility  for  what  hap- 
poied.  An  accident  in  the  case  of 
traffic  on  a  highway  is  in  marked  con- 
trast to  such  a  condition  of  things. 
Every  vehicle  has  to  adopt  its  own 
behavior  to  the  behavior  of  other  per- 
sons using  the  road,  and  over  their 
actions  those  in  charge  of  the  vehicle 
have  no  control.  Hence  the  fact  that 
an  accid^t  has  happened  eitiier  to  or 
through  a  particular  vehicle  is  by  it- 
self no  evidence  that  the  fault,  if  any, 
which  led  to  it,  was  committed  by 
those  in  charge  of  that  vehicle.  Ex- 
ceptional cases  may  occur  in  which 
the  peculiar  nature  of  the  accident 
may  throw  light  upon  the  question  on 
whom  the  responsibility  lies,  but  there 
is  nothing  of  the  kind  here.  The  col- 
lision with  the  electric  standard  was 
due  to  the  omnibus  skidding;  and,  if 
we  are  to  give  any  weight  to  the  ad- 
missions made  by  the  defendants 
servants,  which  were  proved  in  evi- 
dence in  chief  as  part  of  the  plain- 
tiCTs  case,  that  skidding  was  due  to 
difficulties  in  avoiding  other  vehicles. 
There  is  certainly  no  evidence  to  neg- 
ative such  a  probable  explanation  of 
what  actually  happened,  and  it  is  im- 
possible to  say  that  this  points  to  neg- 
ligence, or  that  it  establishes  that  any 
negligent  act  of  the  defendants'  serv- 
ant was  the  cause  of  the  accident  I 
am  therefore  of  opinion  that  the 
learned  judge  acted  rightly  in  with- 
drawing from  the  jury  the  issue  as 
to  the  accident  being  due  to  negligence 
of  the  d^endants'  servants  in  the 
driving  or  managonent  of  the  vehicle." 

And  in  Williams  v.  Holbrook  (1913) 
216  Mass.  239, 103  N.  E.  633,  the  court 
stated  that  the  mere  skidding  of  the 
automobile  was  not  an  occurrence  of 


such  uncommon  or  unusual  character 
that,  une3Q>lained,  the  jury  could  say 
it  furnished  evidence  of  negligence, 
but  the  question. of  the  defendant's 
negligence  was  held  for  the  jury 
where  it  appeared  from  the  evidence 
that  he  drove  the  automobile  over  a 
portion  of  the  street  in  which  the  car 
track  was  laid  at  a  time  when  it  was 
wet  and  slippery,  and  increased  his 
speed  in  attempting  to  get  off  the 
track,  which  resulted  in  the  car  skid- 
ding on  the  rails,  running  upon  the 
sidewalk,  and  killing  a  pedestrian. 

In  Isaac  Walton  &  Co.  v.  Vanguard 
Motor  Bus  Co.  (1908)  25  Times  L,  R. 
(Eng.)  14,  72  J.  P.  505,  53  Sol.  Jo.  82, 
where  a  motor  bus  skidded  on  a  greasy 
roadway  and  collided  with  and  dam- 
aged a  standard  lamp  erected  on  the 
footpath,  it  was  held  that  the  fact  that 
a  vehicle,  which  in  ordinary  circum- 
stances confined  itself  to  the  roadway, 
knocked  down  a  permanent  structure 
on  the  footpath,  was  evidence  from 
which  the  jury  might  find  that  there 
was  negligence  on  the  part  of  the 
driver. 

In  Gibbons  v.  Vanguard  Motor  Bus 
Co.  (1908)  25  Times  L.  R.  (Eng.)  14, 
72  J.  P.  605,  53  Sol.  Jo.  82,  where  re- 
covery was  sought  for  damage  to  a 
standard  lamp  erected  on  the  pave- 
ment, as  a  result  of  the  defendant's 
motor  bus  sldddlng  into  it  upon  a  day 
when  the  roads  were  greasy,  it  was 
held  that  it  was  well  known  that  motor 
busses  were  liable  to  skid  so  that  it 
was  impossible  to  control  them,  and 
that  the  defendant  was  liable  for  plac- 
ing a  nuisance  on  the  highway^  and  for 
negligently  using  the  highway. 

J.  T.  W. 


STATE  OP  WEST  VIRGINIA 

V. 

ROLLIN  R.  PRICE,  Plff.  in  Err. 

ireat  TiivtiUa  Suprmnm  Court  tf  AppetOa — Vo  IS,  1018, 

(_  w.  Va.  — ,  97  S.  E.  682.) 

CMmina]  law  —  deposit  to  meet  overdraft  —  diversion  by  bank. 
1,  Where  one,  without  sufficient  funds  in  the  bank  to  meet  a  check  which 

Headnotes  by  RiTZ,  J. 
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he  has  given  in  pajrment  for  property  delivered  to  him  at  Ihe  time  of  the 
issuance  of  the  check,  subsequently,  and  before  the  presentation  of  such 
check,  deposits  in  the  bank  suilicient  funds  to  meet  the  same,  with  the 
agreement  that  such  funds  are  deposited  for  the  express  purpose  of  pay- 
ing said  check,  and  the  bank,  before  the  presentation  of  the  check  for 
pajmient,  diverts  such  funds  to  another  purpose,  the  drawer  thereof  can- 
not be  held  guilty  under  §  34  of  chapter  145  of  the  Code  (§  5237).  Such 
deposit  of  funds  in  the  bank  for  the  express  purpose  of  paying  the  par- 
ticular check  negatives  any  fraudulent  purpose  upon  his  part  as  fully  as 
though  he  had  paid  off  the  check  after  it  had  been  dishonored,  and  withhi 
twenty  days  after  demand  upon  him  therefor. 

[See  note  on  this  question  begtnning  on  page  1264.] 


Indictment  —  use  of  bad  chedL 

2.  An  indictment  for  procuring  prop* 
erty  or  other  thinsr  of  value  the' 
issuance  of  a  check  therefor,  without 
funds  in  the  bank  to  meet  the  same, 
in  the  form  prescribed  by  §  34  of  chap- 
ter 14S  of  the  Code  (8  6237),  is  sufS- 
cient  on  demurrer. 

Evidence  —  declaration  of  statute. 

3.  The  provision  in  the  statute  per- 
mitting one  ^0  has  given  a  ehedc 
without  funds  In  tbe  bank  upon  which 
it  is  drawn,  to  successfully  defend  an 
indictment  against  him  by  showing 
that  he  has  paid  off  said  check  within 
twenty  days  after  demand  being  made 
upon  him,  is  a  declaration  that  such 
payment  of  the  check  after  demand, 
and  within  twenty  days,  is  evidence  of 
lack  of  fraudulent  intent  on  his  part. 
Appeal  —  inBtmction  —  ignoring  de- 
fense. 

4.  An  instruction  given  on  behalf  of 
the  state,  directing  the  jury  to  find 
the  defendant  guilty  if  a  certain  state 
of  facts  is  true,  but  which  excludes 
from  their  consideration  a  good  defense 
set  up  and  relied  upon  by  him,  is  er- 
roneous. K 

[See  14  R.  C.  L.  793.] 
Criminal  law  —  overdraft  —  effect. of 
bankruptcy. 

5.  In  a  prosecution  under  §  34  of 
chapter  145  of  the  Code  (§  5237) 
against  one  for  obtaining  property  by 
means  of  a  check,  without  funds  in 
the  bank  upon  which  It  is  drawn,  it 


is  not  error  to  refuse  to  permit  the 
defendant  to  show  that  short^  after 
the  check  was  dishonored  and  demand 
made  upon  him  for  its  payment  he 
was  forced  into  bankruptcy,  and  his 
property  taken  aw^  from  him  by  an 
officer  of  the  bankrupt(7  court 
Trial  —  instructions  —  doubts. 

6.  An  instruction  which  tells  Ibe 
jury  that  they  should  not  doubt  as 
Jurors  unless  they  doubt  as  men  should 
not  be  given. 

[See  10  R.  C.  L.  1014.] 
—  belief  not  based  on  evidence. 

7.  An  instruction,  in  a  criminal  case, 
which  tells  the  jury  that  they  should 
convict  if  they  believe  the  defendant 
guilty  to  a  moral  certainty,  without 
requiring  such  belief  to  be  based  upon 
the  evidence  introduced  in  the  case^ 
should  not  be  given. 

[See  14  R.  C.  L.  786.] 
Criminal  law  —  overdraft  —  fattnre 
to  present  check. 

8.  The  failure  of  the  payee  in  a 
check  to  present  it  within  a  reasonable 
time  will  not  affect  the  liability  of  the 
drawer  of  such  check  to  indictment^ 
under  §  34  of  chapter  145  of  the  Code 
(8  5237),  for  obtaining  goods  or  other 
property  by  giving  a  check  therefor 
without  having  sufficient  funds  to  meet 
the  same,  where  it  appears  that  l^e 
drawer  of  the  check  did  not  lose  any- 
thing by  reason  of  the  failure  to  pre- 
sent the  same  earlier  than  it  was  act- 
ually presented. 


Ebrob  to  the  Circuit  Court  for  Randolph  County  to  review  a  Judgment 
convicting  defendant  of  giving  a  check  in  payment  for  certain  property 
without  having  sufficient  funds  to  meet  the  same.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  E.  Baker,  Elkins,  Smith,    General,  and  Charles  Ritchie,  Assist- 
&  Jackson,  and  R.  G.  Linn  for  plaintiff    ant  Attorney  General,  for  the  State: 
in  error.  It  was  not  error  to  overrule  the 

Messrs.  E.  T.  England,  Attorney    demurrer  to  the  indictment  because 
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the  full  name  of  the  party  to  whom  the 
check  was  given  is  not  set  out  but  is 
merely  given  as  Mrs.  M.  J.  Pettit. 

Brown  v.  Com.  86  Va.  466,  10  S.  G. 
746;  State  v.  Kean,  10  N.  H.  S47,  S4 
Am.  Dec  162;  1  Bishop,  New  Grim. 
Proc.  5  686;  1  Whart.  Grim.  Proc.  10th 
ed.  169;  1  Whart  Grim.  Ev.  S$  94,  96; 
Whart  Grim.  PL  &  Pr.  8th  ed.  %  117. 

The  evidence  does  not  show  a  special 
deposit  of  the  draft  on  the  Pittsburg 
firm  for  the  purpose  oi  taking  care  of 
the  Pettit  check. 

Michie,  Banks  &  Bkg.  1288,  1299; 
State  ex  rel.  Coleman  v.  Dickerson,  71 
Kan.  769,  81  Pac.  497;  Sears  v.  Emer- 
son, 182  111.  App.  522. 

It  was  not  error  to  give  state's  iiH 
structions,  Nos.  1,  3,  4,  and  8. 

1  Brickwood's  Sackett,  Instructions, 
S  334 ;  State  v.  Dickey  48  W.  Va.  827, 
37  S.  E.  696,  16  Am.  Grim.  Rep.  486; 
State  V.  Bickle,  53  W.  Va.  598,  45  S.  E. 
917;  State  v.  Ice,  34  W.  Va.  244,  12  S, 
E.  695;  State  v.  Gunnoe,  74  W.  Va.  741, 
83  S.  E.  64;  State  v.  Koch,  76  W.  Va. 
648,  84  S.  E.  610. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

Rollin  R.  Price  was  convicted  in 
the  circuit  court  of  Randolph  county 
of  procuring  a  certain  lot  of  cattle, 
by  giving  a  check  therefor  without 
having  sufficient  funds  to  meet  the 
same,  in  violation  of  §  34  of  chaptei* 
145  of  the  Code  (§  ^37),  and  to  a 
judgment  sentencing  him  to  be  con- 
fined in  the  penitentiary  he  prose- 
cutes this  writ  of  error. 

For  many-  years  the  defendant 
was  extensively  engaged  in  the  busi- 
ness of  buying  and  selling  cattle 
through  a  number  of  adjoining  coun- 
ties of  the  state.  In  the  year  1915 
he  arranged  to  purchase  from  Mrs. 
Pettit,  the  prosecuting  witness, 
twenty-eight  head  of  cattle.  On  the 
1st  day  of  October  of  that  year  he 
went  to  the  Pettit  place  and  there 
hskd  the  cattle  weighed,  the  purchase 
price  ascertained,  and  gave  Mrs. 
Pettit  a  check  therefor,  which  is  the 
basis  of  the  indictment  in  this  case. 
The  cattle  were  then  loaded  on  the 
cars  and  shipped  to  market.  Mrs. 
Pettit  deposited  this  check  in  a  bank 
at  Beverley  near  her  home,  and 
when  it  reached  the  bank  at  Janelew, 
upon  which  it  was  drawn,  it  was  dis- 
6  AL.R.— 79. 
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honored  for  want  of  funds  with 
which  to  pay  it.   Price  was  notified 
of  this  fact,  and  did  not  pay  the 
check  within  the  time  provided  by 
I  34  of  chapter  146  of  the  Code  (S 
5237) ;  in  fact,  he  did  not  pay  it  at 
all,  and  this  indictment  resulted. 
During  the  season  of  1915  Price  was 
selling  his  cattle  to  the  iirm  of  Shan- 
non &  Ferrell,  commission  mer- 
chants of  Pittsburg.    On  July  7, 
1915,  this  firm  wrote  a  letter  to  the 
People's  Bank,  of  Janelew,  West  Vir- 
ginia, the  bank  upon  which  this 
check  was  drawn,  advising  that  bank 
that  the  firm  would  accept  drafts 
drawn  by  R.  R.  Price  against  ship- 
ments of  live  stock,  when  the  drafts 
were  not  made  before  the  day  of 
shipment,  and  had  indicated  on  them 
the  number  of  cars  contained  in  the 
shipment,  and  the  name  of  the  sta- 
tion at  which  they  were  loaded.  This 
letter  was  received  by  the  bank  of 
Janelew,  and  Price  had  during  that 
season  been  drawing  drafts  in  ac- . 
cordance  therewith,  and  these  drafts 
had  been  theretofore  honored.  Be- 
fore starting  to  the  home  of  Mrs. 
;Pettit  to  take  up  her  cattle.  Price 
iwent  to  the  bank  of  Janelew  and  ad- 
;vised  the  cashier  that  he  was  going 
to  take  up  Mrs.  Pettit*3  cattle,  as  well 
'  'as  some  others,  and  that  he  would 
'  draw  checks  for  the  purchase  price 
.'  '  of  the  cattle,  and  asked  the  cashier  if 
'he  would  advise  the  parties  to  whom 
'  such  checks  were  issued,  should  they 
make  inquiry  over  the  telephone, 
that  the  checks  would  be  paid  upon 
presentation,  at  the  same  time  stat- 
ing that  he  would  upon  his  return 
draw  a  draft  upon  his  correspondent 
in  Pittsburg  to  cover  the  amount  of 
such  checks.  The  officer  of  the  bank 
to  whom  he  made  this  statement  ad- 
vised him  that  it  would  be  all  right. 
Upon  Price's  return  he  did  draw  a 
draft  upon  the  firm  of  Shannon  & 
Ferrell  in  Pittsburg  for  $4,500  on  ac- 
count of  the  cattle  he  had  taken  up, 
including  the  Pettit  cattle,  and  de- 
posited this  draft  in  the  bank  to  his 
credit.  Before  giving  him  credit  for 
the  amount,  the  bank  wired  the  firm 
of  Shannon  &  Ferrel  and  asked 
them  if  the  draft  would  be  accepted. 
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and  on  the  same  afternoon,  which 
was  the  2d  day  of  October,  the  bank 
was  advised  that  Shannon  &  Ferrell 
would  accept  the  draft.  Upon  re- 
ceipt of  this  telegram,  the  amount  of 
$4,500  was  placed  to  Price's  credit. 
Price  then  left  home  for  a  week  or 
ten  days,  and  during  the  time  he  was 
away,  and  before  the  presentation  of 
the  check  of  Mrs.  Pettit,  Shannon  & 
Ferrell  wired  the  bank  to  reduce  the 
draft  to  $3,500  instead  of  $4,500, 
and  this  the  bank  did  without  con- 
sulting Price,  or  without  his  know- 
ing anything  about  it.  During 
Price's  absence,  it  is  also  shown  that 
drafts  were  drawn  on  him  by  Shan- 
non &  Ferrell,  and  were  accepted  and 
paid  by  the  bank  out  of  his  funds  for 
considerable  amounts;  the  officers 
of  the  bank  stating  that  Price  had 
authorized  them  to  accept  any  drafts 
drawn  on  him  by  Shannon  &  Ferrell. 

The  combined  effect  of  the  reduc- 
tion of  his  $4,600  deposit  to  $3,500, 
and  the  payment  of  the  drafts  drawn 
by  Shannon  &  Ferrell,  was  to  reduce 
the  balance  in  the  bank  to  such  an 
extent  that  when  Mrs.  Pettit  pre-^ 
sented  her  check  for  $2,477.25,  there 
were  not  funds  sufficient  to  meet  the 
same,  and  it  was  protested.  Upon 
Price's  return,  demand  was  made 
upon  him  to  make  the  check  good, 
and  he  promised  to  do  so,  but  claims 
that  within  a  few  days  he  was 
thrown  into  involuntary  bankruptcy, 
all  of  his  property  seized  and  taken 
from  him,  and  he  was  unable  to 
make  any  arrangement  to  meet  the 
check.  There  is  no  contradiction  in 
the  evidence  as  to  the  foregoing 
facts,  but  Price  states  in  addition 
thereto  that  the  $4,500  draft  was  de- 
posited with  an  understanding  with 
the  bank  officer  taking  the  same  that 
the  checks  drawn  by  him  to  pay  for 
the  three  carloads  of  cattle,  and  par- 
ticularly the  check  drawn  to  pay 
Mrs.  Pettit,  were  to  be  paid  out  of 
this  $4,500 ;  in  other  words,  he  con- 
tends that  it  was  agreed  between 
him  and  the  officer  of  the  bank  that 
this  $4,500  was  deposited  for  the 
particular  purpose  of  meeting  the 
checks  given  by  him  in  payment  for 
the  cattle  for  which  the  $4,600  draft 


was  drawn  upon  Shannon  &  FerreU. 
The  bank  officer,  however,  who  re- 
ceived the  deposit,  denies  that  this 
was  so,  but  says  that  it  was  de- 
posited just  as  any  other  item  of 
credit. 

The  first  error  assigned  is  to  the 
action  of  the  court  in  overruling  the 
demurrer  to  the  indictment  The  in- 
dictment is  in  the  form  prescribed  by 
§  34  of  chapter  145  of  the  Code  (§ 
5237)  ,  but  it  is  contended  that  this 
form  is  not  sufficient,  inasmuch  as  it 
does  not  require  an  averment  that 
after  the  dishonor  of  the  check  de- 
mand was  made  for  its  payment,  and 
this  demand  not  met  in  twenty  days. 
Ordinarily,  where  the  legislature 
prescribes  a  form  of  pleading,  it  will 
be  sufficient  to  follow  the  require- 
ments thereof.  In  many  jurisdic- 
tions the  whole  matter  of  pleading 
and  practice  is  regulated  by  forma 
prescribed  by  the  legislature.  We 
cannot  say  that  ,„a,e,»e-*- 
there  is  any  essen-  nm«  at  b«< 
tial  element  of  the  ''""^ 
offense  omitted  in  the  indictment  in 
_this  case. 

^  It  is  true,  a  party  drawing  a  check 
'  when  he  has  not  sufficient  fund^  in 
'  the  bank  with  which  to  meet  it  may 
'  excuse  himself  from  prosecution  by 
paying  the  check  within  twenty  days 
after  demand,  but  the  essential  ele- 
ments of  the  offense  created  by  this 
section  are  the  making  of  the  false 
representation  and  the  obtaining  of 
the  goods  of  another  thereby.  Of 
course,  as  in  most  criminal  cases,  the 
element  of  intent  is  necessary.  The 
legislature  in  passing  this  statute 
had  in  view  the  fact  that  a  man 
might  mistakenly  give  a  check  with- 
out funds  in  the  bank  to  meet  it,  but, 
if  such  were  the  case,  that  he  would 
rectify  the  error  as  soon  as  it  was 
brought  to  his  attention.  The  fact 
that  the  offense  may  be  excused  by- 
showing  that  the  defendant  made 
good  the  check  within  the  twenty 
days  simply  goes  to  the  question  of 
his  criminal  intent;  B:vidM«fe- 
it  being  declared  by  de«d«»itiMi 
the  legislature  that, 
if  the  check  is  made  good  within  that 
time,  there  is  no  fraudulent  intent. 
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and  can  be  no  conviction.  We  think 
therefore  the  indictment  in  the  form 
prescribed  by  the  statute  is  sufficient 
on  demurrer. 

The  defendant  next  assi^ms  as 
error  the  refusal  of  the  trial  court  to 
permit  him  to  prove  that,  almost  im- 
mediately after  his  attention  was 
called  to  the  fact  that  the  check  was 
not  paid,  he  was  forced  into  involun- 
tary bankruptcy,  his  property 
seized,  and  he  rendered  unable  to 
raise  the  funds  to  meet  the  check. 
Is  this  evidence  material  to  his  de- 
fense? As  before  stated,  the  ele- 
ments of  this  offense  are  the  making 
of  false  representations  or  pretenses 
and  the  securing  of  another's  prop- 
erty thereby.  The  fact  that  a  man 
was  on  the  verge  of  bankruptcy,  and 
subsequently  forced  into  bank- 
ruptcy, might  rather  tend  to 
strengthen  the  presumption  of 
fraudulent  intent  than  to  relieve 
him  of  it.  It  would  not  be  evidence 
tending  to  show  that  he  did  not  have 
such  fraudulent  intent  at  the  time  he 
issued  the  check.  Who  would  know 
better  his  condition  than  himself? 

  He  must  take  no- 

SSS;St2f""  tice  of  this  condi- 
S:if,£t<i,.  tion  This  evidence 
would  not  in  any 
degree  tend  to  prove  that  he  was 
mistaken  when  he  issued  the  check, 
and  therefore  had  no  criminal  intent. 
The  fact  that  proof  that  he  made  the 
check  good  within  twenty  days  re- 
leases him  from  criminal  responsibil- 
ity is  only  a  declaration  by  the  legis- 
lature that  this  fact  shows  he  was 
without  criminal  intent  at  the  time 
he  issued  the  check ;  in  other  words, 
■that  he  issued  it  under  a  mistake  of 
fact,  and  presupposes  that  he  has 
ample  means  with  which  to  meet  the 
obligation,  and  that  it  is  only  neces- 
sary to  make  them  available  at  the 
particular  bank  upon  which  the 
check  is  drawn.  His  insolvent  con- 
dition would  not  in  any  wise  tend  to 
establish  these  facts,  but  would 
rather  tend  to  prove  that  he  did  not 
have  the  assets  available  for  the 
purpose.  We  do  not  think  there  was 
any  error  in  rejecting  this  evidence. 

The  action  of  the  court  in  giving 
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the  state's  instruction  No.  1  is  also 
assigned  as  error,  and  this  may  be 
considered  in  connection  with  the  as- 
signment of  error  based  upon  the 
court's  refusal  to  give  defendant's 
instruction  No.  7.  The  defendant's 
contention  is  that  he  deposited  the 
?4,500  draft  in  the  bank  with  an 
agreement  that  it  was  to  be  used  in 
the  payment  of  the  check  upon 
which  this  indictment  was  based, 
among  others,  given  by  him  for  the 
purchase  of  cattle,  and  that  the  bank 
by  allowing  this  draft,  after  it  had 
been  accepted,  to  be  reduced  by  the 
amount  of  $1,000,  and  paying  other 
drafts  drawn  on  him  without  his 
knowledge,  improperly  diverted  the 
tunds  which  he  had  deposited  for 
the  particular  purpose  of  paying  this 
check.  It  is  not  denied  that  at  the 
time  Price  drew  this  check  he  did  not 
actually  have  the  funds  in  the  bank 
with  which  to  meet  it,  and  it  is  also 
not  denied  that  the  bank  officer 
agreed  to  advise  any  person  to  whom 
he  gave  such  a  check  that  it  was  all 
right  and  would  be  paid.  It  is  also 
not  denied  that  Price  did  draw  the 
draft  for  $4,600,  and  that  this  draft 
was  drawn  because  of  the  shipment 
of  these  very  cattle,  and  it  is  also  un- 
controverted  that  the  bank  had  this 
draft  accepted  by  telegraph  on  the 
same  day  that  it  was  drawn,  and 
placed  it  to  Price's  credit.  There  is 
a  conflict  in  the  evidence  as  to 
whether  it  was  specially  deposited 
for  the  purpose  of  pi^ng  these 
checks  given  for  catUe,  or  whether 
it  was  made  as  a  general  deposit. 
The  court  below  evidently  took  the 
view  that  whether  it  was  deposited 
for  this  special  purpose  or  not  made 
no  difference.  It  cannot  be  doubted 
that  under  this  statute,  if  Price  had 
collected  this  $4,500  himself  and 
kept  the  money  until  demand  was 
made  upon  him  personally  for  the 
payment  of  the  check  after  dishon- 
or, and  had  then  paid  it  out  of  the 
$4,500,  he  would  not  be  guilty  under 
the  statute.  He  could  after  the 
check  was  dishonored  make  it  good. 
Why  could  he  not  make  it  good  be- 
fore it  was  dishonored?  The  fact 
that  he  provides  funds  for  meeting 
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the  check,  or  makes  it  good  after  its 
dishonor,  shows  lack  of  criminal  in- 
tent. It  shows  the  absence  of  the 
purpose  to  defraud,  and  it  occurs  to 
us  that  if  the  jury  had  believed  in 
this  ease  that  Price  did  deposit  this 
xaoney  in  that  bank  before  the  check 
was  presented,  with  the  understand- 
ing that  this  money  was  to  be  ap- 
plied to  the  payment  of  that  check 
when  it  was  presented,  it  is  a  good 
defense  to  the  in- 
meet  overdraft—  dictment.  The  fact 
bi'b^lHi?  tliat  the  bank  mis- 

appropriates that 
money  afterwards  and  applies  it  to 
another  purpose  does  not  make  Price 
criminally  responsible. 

The  state's  instruction  No.  1  en- 
tirely disregu*d3  this  defense  and  di- 
rects the  jury  to  find  the  defendant 
guilty  if  the  jury  found  that  he  did 
not  have  the  money  in  the  bank  at 
the  time  he  drew  the  check  and  did 
not  make  it  good  within  twenty  days 
after  demand.  This  instruction  was 
in  fact  peremptory  for  the  reason 
that  all  of  the  facts  which  the  jury 
were  required  to  find  in  order  to 
show  guilt  are  admitted,  and  entirely 
excludes  the  defendant's  defense 
that  he  had  provided  the  funds  and 
that  the  bank  had  made  an  unau- 
thorized use  of  them.  We  therefore 
think  that  instruc- 
££t?{£rioii-  tion  No.  1,  given  on 
def»i«f  behalf  of  the  state, 

was  wrong  :n  so  far 
as  it  excluded  this  defense ;  and  the 
refusal  of  the  court  to  give  instruc- 
tion No.  7  is  likewise  wrong,  inas- 
much as  this  instruction  attempted 
tcr  present  this  defense  to  the  jury. 
We  do  not  mean  to  say  that  Price  ac- 
tually deposited  this  draft  with  that 
understanding,  although  there  are 
many  circumstances  which  strongly 
tend  to  sustain  his  contention.  The 
action  of  the  court  below,  however, 
excluded  from  the  consideration  of 
the  jury  this  theory  entirely,  and  in 
effect  told  the  jury  that  absence  of 
criminal  intent  could  only  be  shown 
by  proof  that  the  check  was  paid 
aft^  it  had  been  dishonored.  It  oc- 
curs to  us  that  it  would  be  stronger 
evidence  of  the  absence  of  criminal 


intent  if  it  were  shown  that  the 

drawer  of  the  check  provided  funds 
to  meet  it  before  it  was  dishonored 
than  by  showing  that  he  had  waited 
for  the  dishonor  of  the  check  and 
then  provided  the  funds.  If  Price's 
contention  is  true  as  between  the 
holder  of  this  check  and  the  bank, 
the  funds  are  there,  and  upon  the 
bank's  refusal  to  pay  the  check  suit 
could  be  maintained  against  the 
bank  to  recover  the  amount  thereof. 
Of  course,  this  is  a  question  of  fact. 
The  bank  ofiicers  deny  Price's  the- 
ory, but  it  should  have  been  sub- 
mitted to  the  jury,  and  their  finding 
of  guilt  made  to  depend  upon  their 
determination  of  this  question  of 
fact. 

It  is  also  complained  that  the 
court  erred  in  giving  state's  instruc- 
tion No.  2.  This  instruction  told  the 
jury  that  a  "reasonable  doubt"  is  not 
a  vague  and  uncertain  doubt,  and 
that  what  the  jury  believed  from 
the  evidence  as  men  they  should 
believe  as  jurors.  This  sort  of  at- 
tempt to  define  such  simple  and 
w^l-understoodlan-  xh«i- 
guage  as  reasonable  inatrnctioHs- 
doubt  has  been  con- 
denmed  by  this  court  in  a  number  of 
cases,  notably  that  of  State  v.  Tay- 
lor, 67  W.  Va.  228,  50  S.  E.  247; 
State  V.  Alderson,  74  W.  Va.  732,  82 
S.  E.  1021;  State  v.  Snider,  81  W. 
Va.  522,  94  a  E.  981 ;  State  v.  Wor- 
ley,  82  W.  Va.  350, 96  S.  E.  56 ;  State 
V.  Cook,  81  W.  Va.  686,  95  S.  E.  792; 
State  V.  McCausIand,  —  W.  Va.  — , 
96  S.  E.  988.  Ordinarily  the  at- 
tempt to  define  such  simple  tenns  as 
reasonable  doubt  but  results  in  con- 
fusion. Metaphysical  disquisitions 
as  to  the  meaning  of  these  terms,  as 
a  rule,  are  either  entirely  without 
effect  upon  the  jury,  or  else  have  a 
mischievous  one.  Further  than 
this,  as  we  have  repeatedly  hereto- 
fore stated,  this  sort  of  an  instruc- 
tion is  an  invitation  to  the  jury  to 
disregard  their  oaths  in  considering 
the  evidence.  While  in  the  minds  of 
many  an  oath  administered  to  a 
juror  may  appear  supererogatory, 
but  so  long  as  it  is  one  of  the  essen- 
tial requirements  of  the  law  of  the 
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land  the  courts  cannot  so  regard  it. 
While  we  have  never  reversed  a  con- 
viction upon  this  sround  alone,  in 
the  case  of  State  v.  Young  —  W.  Va. 
~,  97  S.  E.  134,  decided  at  this  term 
of  this  court,  we  expreesed  the  opin* 
ion  that  there  might  be  cases  in 
which  the  giving  of  this  instruction 
would  compel  us  to  reverse  it.  Cer- 
tain It  is  that  it  can  accomplish  no 

gurpose  but  a  mischievous  one,  and 
1  no  case  shoidd  it  be  given. 
Instruction  No.  4  given  by  the 
state  is  criticized.  It  tells  the  jury- 
that  if  they  are  morally  certain  of 
the  defendant's  guilt  they  should  so 
find.  The  moral  certainty  which 
this  instruction  tells  the  jury  is  suf- 
ficient evidence  of  guilt  may  be 
based  upon  things  which  the  jurors 
know  aside  from  the  evidence  that 
has  been  introduced  in  the  case;  it 
may  be  based  upon  prejudice,  or 
upon  conduct  of  the  accused  in  con- 
nection with  other  matters.  Man- 
ifestly it  would  be  improper  to  con- 
vict a  man  of  a  crime  because  the 
jury  may  be  morally  certain  of  his 
guilt  when  that  moral  certainty 
arises  fi«m  its  knowledge  of  his 
general  course  of  dealing.  It  is  not 
inconceivable,  and  frequently  it  is 
the  case,  that  men  have  a  reputation 
in  the  community  undeserved  which 
lead  a  considerable  number  of  their 
neighbors  to  believe  them  guilty 
whenever  they  are  suspected  of  any 
offense,  and  this  belief  in  the  minds 
of  many  is  so  strong  as  to  amount  to 
moral  certainty  of  guilt  as  soon  as  a 
charge  of  crime  is  made.  This  in- 
struction does  not 
limit  the  jury  to  the 
consideration  of  the 
evidence  introduced  in  the  case,  but 
allows  them  to  arrive  at  this  state  of 
moral  certainty  from  anything. 
Tbia  is  as  broad  as  their  range  of 
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knowledge  or  information,  and  mani- 
festly should  not  have  been  given. 
State  V.  Sheppard,  49  W>  Va.  606, 
39  S.  E.  676. 

The  defendant  also  contends  that 
it  was  error  for  the  court  to  refuse 
his  instruction  No.  5.  This  instruc- 
tion tells  the  jury  that  it  is  the  duty 
of  a  person  receiving  a  check  drawn 
on  a  bank  in  another  place  to  for- 
ward it  direct  to  the  place  where  the 
bank  is  k>cated  for  i>ayment,  and 
that  the  plaintiff  failed  to  present 
her  check  within  a  reasonable  time, 
for  which  reason  Price  is  r^ieved  of 
all  liability.  This  instruction  is 
based  upon  §  186  of  chapter  98a  of 
the  Code  (§  4367),  being  the  Nego- 
tiable Instrument  Law.  That  sec- 
tion provides  that  a  cheek  must  be 
presented  within  a  reasonable  time 
after  it  is  issued  or  the  drawer  will 
be  discharged  from  liability  thereon 
to  the  extent  of  the  loss  caused  by 
the  delay.  We  can- 
not see  what  appli-  ov«d"«^''" 
cation  that  has  to  S;'J°e«**SiiBeit, 
this  case.  The  loss 
referred  to  in  that  section  means  loss 
to  Price,  and  in  this  case  Price  lost 
nothing  by  the  failure  to  present  this 
check  at  the  time  it  was  presented 
rather  than  at  an  earlier  time.  If 
the  bank  had  become  insolveivt  be- 
fore the  presentment  of  the  check, 
and  this  resulted  in  a  loss  to  Price  of 
the  amount  he  had  on  deposit  there 
to  meet  the  check,  that  section  would 
have  application ;  but  he  cannot  say 
that,  because  the  payee  of  the  check 
has  lost  money  on  account  of  its 
being  dishonored.  Price  is  dis- 
charged from  paying  his  debt. 

What  we  have  said  disposes  of  all 
of  the  questions  presented  and  re- 
sults in  a  reversal  of  the  Judgment 
complained  of. 
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ANNOTATION. 


Violation  of  criminal  ^statute  against  dravring  checks  without  saffiaent  foods 
to  meet  them  as  affected  by  d^osit  of  money,  or  a  statntory  proriiion 
permitting  payment  within  spe^Ged  time. 


The  general  rule  U  that,  to  obtain 
or  sustain  a  conviction  under  statutes 
making  it  a  criminal  offense  to  give  a 
check  or  draft  without  sufficient  funds 
to  meet  it,  proof  of  a  fraudulent  intent 
is  essential,  since  to  constitute  crime 
intent  must  concur  with  the  act.  The 
question  then  arises  as  to  the  effect 
of  a  provision  in  such  a  statute  per- 
mitting payment  within  a  specified 
time  after  notice  of  dishonor,  and  a 
tender  within  such  time.  In  the  re- 
ported  case  (STATE  v.  PsiCE,  ante, 
1247)  this  question  was  answered  by 
the  statement  that  such  a  provision  is 
a  declaration  that  a  payment  of  the 
check  after  demand  and  within  the 
statutory  period  is  evidence  of  the 
lack  of  the  necessary  fraudulent  in- 
tent on  Ihe  drawer's  part,  which 
means  that  such  a  payment  negatives 
any  fraudulent  intent  and  constitutes 
a  defense  to  a  prosecution  under  the 
statute.  But  to  have  this  effect  the 
tender  of  the  amount  of  the  check 
must  actually  be  made  within  the  pe- 
riod after  notice  provided  by  the  stat- 
ute, it  having  been  held  that  proof  of 
a  tender  made  and  refused  after  the 
expiration  of  such  period  raises  noth- 
ing to  be  submitted  to  the  jury  on  a 
prosecution  for  drawing  a  check  with 
intent  to  defraud  because  of  insuffi- 
cient funds  to  meet  the  same.  Seigel 
V.  Com.  (1917)  177  Ky.  282,  197  S.  W. 
809. 

A  question  has  also  been  made  as  to 
whether  or  not  a  provision  of  the 
character  under  consideration  makes 
a  failure  to  pay  within  the  period  pro- 
vided therefor,  after  notice  of  nonpay- 
ment, an  essential  element  of  the  stat- 
utory offense.  Upon  this  point  it  was 
held  in  State  v.  Crockett  (1917)  137 
Tenn.  679,  196  S.  W.  583,  that  under 
Tennessee  Laws  1916, .  chap.  178, 
which  in  effect  makes  it  unlawful  to 
obtain  money  by  check  which  is  not 
paid  by  the  drawee  or  by  the  drawer 
after  seven  days'  written  notice,  the 


failure  to  pay  on  such  notice  is  one 
of  the  constituents  of  the  offense  and 
an  essential  condition  of  guilt,  so  that 
an  indictment  which  does  not  allege 
the  giving  of  the  necessary  notice  and 
the  subsequent  failure  to  pay  was  in- 
sufficient and  properly  quashed  on  mo- 
tion. However,  a  contrary  conclusion 
was  reached  in  Merkel  v.  State  (1918) 
167  Wis.  612,  167  N.  W.  802,  in  con- 
struing Wisconsin  Statute  1917,  § 
4438a.  it  having  been  held  that  the  of- 
fense of  fraudulently  issuing  a  check 
as  defined  thereby  was  completed 
when  the  check  was  drawn,  and  that 
the  provision  making  failure  to  pay 
within  a  specified  time  after  notice  of 
dishonor  prima  facie  evidence'  ot  a 
fraudulent  intent  was  merely  a  rule 
of  evidence,  so  that  such  a  failure  to 
pay  after  notice  was  not  an  essential 
element  of  the  offense. 

The  answer  of  the  court  in  the  re- 
ported case  (State  v.  Pbice,  ante, 
1247)  to  the  closely  analogous  question 
of  the  effect  of  the  making  of  a  deposit 
to  meet  the  check  after  giving  the 
same,  but  before  presentation  thereof, 
that  such  a  deposit  of  funds,  especial- 
ly if  made  for  the  purpose  of  paying 
t^e  particular  check,  negatives  any 
fraudulent  purpose  upon  the  drawer's 
part  as  fully  as  though  he  had  paid 
off  the  check  after  dishonor,  but  with- 
in the  statutory  period  after  notice 
thereof,  is  supported  by  the  decision 
in  Dawson,  v.  State  (1916)  79  Tex. 
Grim.  Rep.  371,  185  S.  W.  875,  where 
it  was  held  that  under  a  statute  mak- 
ing it  a  crime  to  obtain  money  with 
intent  to  defraud  by  drawing  a  check 
on  a  bank  in  which  the  drawer  has  not 
then,  or  at  the  time  when  in  the  ordi- 
nary course  of  business  the  check 
would  foe  presented,  sufficient  funds  to 
meet  it,  a  defendant  who  deposits 
money  in  the  drawee  bank  in  time  to 
meet  the  check  upon  ita  presentation 
cannot  be  convicted.  G.  JT.  C. 
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SARAH  M.  KNOWLES 

V. 

BOSTON  ELEVATED  RAILWAY  COMPANY. 

VoMiiohiMeCte  Supreme  JfudMal  Court —Jtmrn  28^  1919, 
(233  Mass.  347,  128  N.  £.  681.) 

Carrier  —  injury  to  passenger  —  UabUity  for  crowded  car. 

1.  Permitting  a  car  to  become  so  crowded  that  tihe  doors  have  to  be 
pressed  against  the  crowd  to  close  them  does  not  render  a  railway  com- 
pany liable  for  injury  to  a  passenger  pushed  out  of  the  door  by  the  crowd- 
ing of  the  passengers  when  the  door  is  opened  to  discharge  passengers 
at  a  stop. 

[Se0  note  on  this  questUm  beginning  on  page  1257.] 

Evidence  —  Incompetent      effect  of    without  objection  is  entitled  to  its  pro- 
admissiMk  bative  force. 

2.  Inccnnpetent   evidence   admitted       [See  2  R.  C.  L.  77.] 


Report  by  the  Superior  Court  for  Suffolk  County  (Irwin,  J.)  for  de- 
termination by  the  Supreme  Judicial  Court  of  an  action  brought  to  recover 
damages  for  personal  Injuries  alleged  to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  for  defendant.  Judgment  for  de- 
fendant. 

The  facts  are  stated' in  the  opinion  of  the  court 

Mr.  John  F.  Scott  for  plaintiff.  people  boarded  the  car  and  it  be- 
Kessrs.  Fletcher  Banney  and  ThoBH    came  so  crowded  that  the  guard 


m  AUm,  Jr.,  for  defendant: 

To  hold  ddCendant  liable  it  is  neces- 
sary to  show  that  the  conduct  of  the 
crowd  on  previous  occasions  was  of 
such  a  nafxire — disorderly,  boisterous, 
or  violent — ^that  the  defendant  had 
warning  of  danger  to  passengers  which 
it  should  thereafter  anticipate  and 
foard  i^inst. 

MacGilvray  v.  Boston  Elev.  R.  Co. 
229  Mass.  65,  4  A.L.R.  283,  118  N.  E. 
166;  Gascievics  v.  Boston  Elev.  R.  Go. 
222  Mass.  266,  110  N.  E.  269;  McCum- 
ber  V.  Boston  Elev.  R.  C!o.  207  Mass. 
559,  32  L.R.A.(N.S.)  475.  93  N.  E.  698; 
Lord  V.  Sherer  Dry  Croods  Co.  206 
Masa.  1,  27  L.R.A.(N.S.)  232,  187  Am. 
St.  Rep.  420,  90  N.  E.  1168,  18  Ann. 
Cas.  41. 

Carroll,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  was  injured  by  fall- 
ing f  roip  one  of  the  defendant's  cars 
when  tiie  door  was  opened  for  her  to 
alight.  There  was  evidence  that  the 
plaintiff  entered  the  car  at  Harvard 
square  station;  that  "most  of  the 
seats  were -filled;"  that  in  the  pres- 
ence of  the  guard  and  starter  many 


"had  to  press  the  doors  in ;"  that  at 
this  hour  in  the  morning,  at  Harv- 
ard square,  the  cars  were  always 
filled,  and  "everybody  was  rushing 
wild,  trying  to  get  on;"  that  the 
plaintiff  was  injured  at  Bigelow 
avenue,  in  Watertown,  which  was 
about  twelve  minutes'  run  from 
Harvard  square,  with  no  interven- 
ing stop.    The  evidence  of  what 
happened  at  Harvard  square  was 
not  objected  to  (see  Seale  v.  Boa- 
ton  Elev.  B.  Co,  214  Mass.  59,  60, 
100  N.  E.  1020)  ;  and  ev«n  if  It  were 
incompetent,  having 
been  admitted  witii-  inconpetmt— 
out  objection,  it  is  SSf„V..Vo-. 
entitled  to  its  proba- 
tive force  (Hubbard  v.  Allyn,  200 
Mass.  166,  171,  86  N.  E.  356) . 

The  plaintiff  testified  that  as  the 
car  stopped  or  was  about  to  stop 
at  Bigelow  avenue  "the  door  went 
open,  and  I  landed  on  the  street,  on 
my  shoulder.  ...  I  had  an  um- 
brella and  a  handbag  in  my  hand. 
Just  before  the  door  opened,  it  [the 
car]  was  crowded,  and  each  one  was 
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pressing  forward  to  get  to  the  door. 
At  the  time  the  door  opened,  there 
was  pressure  upon  me  .  .  .  from 
the  crowd.  ...  I  was  in  the 
same  position  when  the  door  opened 
and  when  I  was  thrown  as  I  was 
when  the  car  started.  ...  I 
couldn't  move  from  the  time  the  car 
started  at  Harvard  square." 

A  witness  for  the  plaintiff  testi- 
fied that  when  the  car  stopped  at 
Bigelow  avenue  the  motorman 
opened  the  door  and  "l^e  people  all 
try  more  pressure." 

Considering  all  the  evidence,  there 
is  nothing  to  show  that  the  plaintiff 
was  injured  by  rea- 
5?  p««iS*«^    son  of  the  def end- 
»ow"e^  in  negligence.  In 

Seale  v.  Boston  Elev, 
R.  Go.  supra,  the  plaintiff  offered  to 
show  that  "before  she  entered  the 
crowded  car  at  Scollay  square/'  "and 
that  as  she  was  standing  after  the 
other  passengers  had  entered  the 
rear  door  of  the  next  to  the  last  car, 
the  guard  put  his  hand  behind  her 
back  and  pushed  her  into  that  rear 
door  against  the  crowd."  She  testi- 
fied fhat  when  the  train  reached 
Park  street  station,  the  car  door  was 
opened  and  she  "  'went  to  step'  and 
before  she  'had  a  chance  to  step  the 
crowd  pushed*  her  and  she  fell  out, 
her  leg  going  down  between  the  car 
and  a  portion  of  the  station  plat- 
form which  curved  away  from  the 
car  about  2  feet."  It  was  decided 
that  the  plaintiff  was  not  preju- 
dUced  by  the  exclusion  of  her  offers 
of  proof,  and  could  not  recover. 
This  case  cannot  be  distinguished 
from  the  ease  at  bar,  and  is  de- 
cisive of  it. 

The  plaintiff's  case  really  rests  on 
the  fact  that  the  car  was  crowded. 
It  was  said  in  Bums  v.  Boston  Elev. 
R.  Co.  183  Mass.  96,  at  page  97,  66 
N.  E.  418,  13  Am.  Neg.  Rep.  527: 
"The  fact  that  the  car  was  crowded 
is  immaterial."  This  has  been  said 
in  substance  in  numerous  cases  and 
is  Implied  in  many  other  decisions. 
Jacobs  V.  West  End  Street  R.  Co. 
178  Mass.  116.  59  N.  E.  639,  9  Am. 
Neg.  Rep.  490 ;  McCumber  v.  Boston 


Elev.  R.  Co.  207  Mass.  559,  32 
L.R.A.(N.S.)  475,  93  N.  E.  698. 

In  Willworth  v.  Boston  Elev.  R. 
Co.  188  Mass.  220,  222,  74  N.  E. 
333,  18  Am.  Neg.  Rep.  463,  it  was 
held  that  the  defendant  was  not  in 
fault  in  failing  to  take  measures  to 
prevent  passengers  from  crowding 
in  passing  from  the  car  if  the  pas- 
sengers were  not  disorderly,  and 
where  theiie  is  no  reason  to  expect 
that  anjiiiing  unusually  dangerous 
would  happen.  Field  t.  Boston 
Elev.  R.  Co.  188  Mass.  222,  74  N. 
E.  334;  Marr  v.  Boston  &  M.  R.  Co. 
208  Mass.  446.  94  N.  E.  692;  Mac- 
Gilvray  v.  Boston  Elev.  R.  Co.  229 
Mass.  65, 4  A.L.R.  283. 118  N.  E.  166. 
These  cases  govern  the  case  at  bar. 

Chase  v.  Boston  Elev.  R.  Co.  232 
Mass.  133,  122  N.  E.  174,  is  to  be 
distinguished.  In  that  case  the  per- 
son in  charge  of  the  elevator,  with- 
out warning,  opened  the  elevator 
door  against  which  the  plaintiff  was 
leaning,  which  appeared  to  be  a  part 
of  the  wall  .of  the  elevator.  The 
elevator  was  stopped  about  4  inches 
above  the  level  of  the  floor,  and 
there  was  a  settee  in  the  way,  over 
which  the  plaintiff  fell.  In  Kelley 
V.  Boston  Elev.  B.  Go.  210  Mass. 
454,  96  N.  E.  1031.  and  Bryant  v. 
Boston  Elev.  R.  Co.  212  Mass.  62.  40 
L.R.A.(N.S.)  133,  98  N.  E.  587,  the 
plaintiff  was  injured  in  a  crowded 
subway  station  where  the  condi- 
tions could  have  been  foreseen  and 
provided  for.  Kuhlen  v.  Boston  & 
N.  Street  R.  Co.  193  Mass.  341,  7 
L.RJ^.(N.S.)  729, 118  Am.  St  Rep. 
516,  79  N.  E.  815,  rests  on  the  fact 
of  violent  conduct  at  a  subway  wait- 
ing station.  O'Day  v.  Boston  Elev. 
R.  Co.  218  Mass.  515, 106  N.  E.  144, 
depends  on  Stevens  v.  Boston  Elev. 
R.  Co.  184  Mass.  476,  69  N.  E.  338, 
16  Am.  Neg.  Rep.  338,  where  there 
was  a  violation  of  a  rule  by  a  serv- 
ant of  the  defendant,  established  by 
it  for  the  protection  of  passengers. 
In  Treat  v.  Boston  &  L.  R.  Corp. 
131  Mass.  371,  3  Am.  Neg.  Gas.  799 ; 
Glennen  v.  Boston  Elev.  R.  Co.  207 
Mass.  497,  32  L.BJL(N.S.)  470,  98 
N.  E.  700;  Goy  v.  Boston  Elev.  R. 
Go.  212  Mass.  307,  98  N.  E.  1041; 
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Morse  v.  Newton  Street  R.  Co.  213 
Mass.  595, 100  N.  £.  1007 ;  and  Nute 
V.  Boston  &  M.  R.  Co.  214  Mass.  184, 
100  N.  E.  1099,  there  was  evidence 
of  disorderly  and  unruly  conduct  on 
the  part  of  passengers,  which  should 
have  been  foreseen  and  guarded 
against  by  the  defendant.  No  such 
facts  appear  in  the  case  at  bar,  and 


these  cases  do  not  support  the  plain- 
tiff's contention.  Stat.  1906,  chap. 
463,  pt.  3,  §  96,  was  not  applicable 
to  the  plaintiffs  case,  and  we  need 
not  consider  it. 

According  to  the  report,  judg- 
ment is  to  be  entered  for  the  defend- 
ant. 

So  ordered. 


ANNOTATION. 

Liabffity  of  street  railway  company  to  pauenger  on  account  of  crowded 

cmidStioB  of  cars. 


The  present  annotation  is  confined 
to  cases  involving  injuries  resulting 
from  or  attributable  to  the  activities 
of  the  crowd  as  such,  and  consequent- 
ly does  not  include  cases  where  the  in- 
juries were  the  result  of  or  Incident 
to  the  more  exposed  position  on  the 
car  assumed  by  the  injured  person  be- 
cause of  the  crowded  condition  there- 
of, and  in  causing  which  the  crowd 
took  no  active  part.  Also  excluded  are 
tiie  eases  where  the  injuries  were 
caused  by  disorderly  and  unruly  con- 
duct ratiier  tiian  by  the  ordinary  and 
usual  movements  of  the  passengers, 
due  to  the  faet  that  the  ears  were 
crowded. 

The  Massachusetts  theory  as  ap> 
plied  in  the  reported  case  (Knowles  v. 
Boston  Elev.  R.  Co.  ante.  1256)  seems 
to  be  that  the  fact  that  a  street  car  is 
crowded  is  immaterial  upon  the  ques- 
tion of  liability  of  the  company  to  a 
passenger  injured  on  account  of  the 
crowded  condition  of  the  car,  and  that 
the  true  test  is  whether  or  not  there 
was  reason  to  expect  that  anything 
unusually  dangerous  would  happen; 
in  other  words,  whether  the  conditions 
could  have  been  foreseen  and  provided 
for;  practically  leaving  out  of  con- 
sideration the  fact  that  the  car  was 
overcrowded.  Appljring  this  line  of 
reasoning,  the  court  in  the  Knowles 
Cas^  where  the  plaintiff's  cause  of 
action  really  rested  on  the  fact  that 
the  car  was  crowded,  held  that  no  re- 
covery could  be  had  for  injuries 
caused  by  a  passenger  being  pushed 
off  the  platform  of  a  car  when  the 
doors  were  opened  at  a  station,  al- 
though the  car  was  so  crowded  that. 


with  the  doors  closed,  the  plaintiff 
could  not  move.  This  decision  fol- 
lowed Searle  v.  Boston  Elev.  R.  Co. 
(1913)  214  Mass.  69,  100  N.  E.  1020, 
which  it  sufficiently  sets  out,  and 
which  is  similar  as  regards  both  facts 
and  conclusion.  And  in  Willworth 
Boston  Elev.  R.  Co.  (1905)  188  Mass. 
220,  74  N.  E.  833,  18  Am.  Neg.  Rep. 
463,  a  street  railway  company  was 
held  not  to  have  been  negligent  in  not 
taking  measures  to  prevent  passen- 
gers from  crowding  in  passing  out,  on 
the  ground  that  "there  was  no  reason 
to  expect  anything  unusually  danger^ 
ous  on  this  occasion."  This  decision 
was  held  to  control  Field  v.  Boston 
Elev.  R.  Co.  (1906)  188  Mass.  222,  74 
N.  E.  334.  Again,  in  McCumber  v. 
Boston  Elev.  R.  Co.  (1911)  207  Mass. 
659,  32  L.Rji.(N.S.)  475,  93  N.  E.  698, 
proceeding  upon  the  theory  that  it  is 
not  negligence  upon  the  part  of  a 
street  car  company  to  permit  passen- 
gers to  come  upon  cars  which  are  al- 
ready crowded,  and  that  pushing  and 
crowding  upon  such  a  car  becomes  of 
consequence  only  when  done  in  a  dis- 
orderly way,  or  in  such  a  manner  as 
would  naturally  have  caused  a  care- 
ful conductor  to  apprehend  violence 
or  disorder,  it  was  held  that  one  who 
took  passage  on  a  street  car  so  crowd- 
ed that  she  was  compelled  to  stand  in 
the  doorway  could  not  recover  for  in- 
juries caused  by  being  pushed  off  the 
car  by  passengers  attempting  to  force 
a  passage  out  of  it. 

And  in  Lehberger  v.  Public  Service 
R.  Co.  (1909)  79  N.  J.  L.  134,  74  Atl. 
272,  in  holding  that  a  declaration 
based  on  the  proposition  that  the 
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plaintiff's  injurfes,  resulting  from  be- 
ing pushed  from  a  street  car,  were 
due  to  defendant's  "overcrowding  its 
ear  to  such  an  extent  that  the  ordi- 
nary result  therefrom  was  the  injury," 
failed  to  set  out  a  cause  of  action,  the 
court  said  that  if  the  car  was  over- 
crowded at  the  time  plaintiff  entered 
it,  tiiat  condition  was  as  obvious  to  him 
as  to  the  defendant's  agents  that  per- 
mitted it,  BO  that  the  defendant  as- 
sumed the  risk  of  such  overcrowding; 
and  that  if  the  car  became  overcrowd- 
ed after  plaintiff  entered  it,  by  his  act 
in  pushing  through  the  crowd  to  the 
platform  before  the  car  stopped,  he 
passed  from  a  position  of  safety  in- 
side the  car  to  the  very  place  where 
the  overcrowding  was  likely  to  be  dan- 
gerous to  him;  under  which  circum- 
stances "he  cannot  complain  as 
against  the  defendant  on  account  of 
the  acts  of  members  of  the  crowd." 

But  in  the  great  majority  of  the 
cases  the  courts  have  regarded  the 
overcrowding  of  street  cars  as  a  con- 
trolling, or,  at  least,  as  a  material, 
element  in  determining  the  liability 
of  a  street  railway  company  for  in- 
juries to  passengers  caused  by  or  re- 
sulting from  such  overcrowding. 

Thus,  in  South  Covington  &  G. 
Street  B.  Co.  v.  Harris  (1913)  162  Ky. 
750,  154  S.  W.  35,  in  holding  the  com- 
pany liable  for  injuries  to  a  passenger 
pushed  or  crowded  from  an  over- 
crowded car  by  other  passengers  in 
attempting  to  alight,  it  was  said,  in 
answer  to  the  company's  contention 
that  the  carrier  should  not  be  made 
responsible  in  damages  for  the  acts 
of  a  crowd  of  passengers,  who,  in  their 
hurry  to  get  off  a  car,  unintentionally 
or  purposely  push  or  crowd  another 
passenger,  who  does  not  wish  to  get 
off,  from  the  platform,  that  the  ques- 
tion was,  Did  the  company  commit  a 
breach  of  the  duty  it  owed  the  injured 
passenger  in  permitting  the  car  to  be- 
come so  crowded  as  that  passengers, 
in  an  effort  to  get  off  at  a  transfer 
point,  were  almost  necessarily  com- 
pelled to  so  push  and  crowd  other 
passengers  standing  on  the  platform, 
and  not  desiring  to  get  off  at  such 
point,  as  to  cause  them-  to  fall  from 
the  car?    Answering  this  contention 
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and  question  the  court  argued  as  fol- 
lows: "When  a  carrier  permits  its 
car  to  become  so  crowded  with  pas- 
sengers as  that  those  wishing  to  alight 
at  a  station  cannot  do  so  without  push- 
ing and  crowding  a  passenger  who 
does  not  desire  to  alight,  to  such  an 
extent  as  to  cause  him  to  be  thrown 
or  shoved  from  the  car,  the  company 
should  be  held  liable  in  damages  upon 
the  ground  that  it  is  under  a  duty  to 
anticipate  the  reasonable  and  natural 
conduct  of  passengers  in  making  an 
effort  to  get  off  a  car  that  has  been 
permitted  by  its  servants  to  become  so 
overcrowded  as  that  the  passengers 
cannot  alight  without  shoving  and 
pushing  to  such  an  extent  as  to  en- 
danger the  safety  of  those  who  do  not 
wish  to  alight.  ...  A  carrier  is 
not  to  be  held  liable  for  a  wrong  done 
or  an  injury  inflicted  by  the  act  of  a 
passenger  that  could  not  be  reason* 
ably  anticipated  by  the  servants  of 
the  carrier  charged  with  the  duty  of 
looking  after  and  protecting  passen- 
gers from  injury.  .  .  .  But  a  car- 
rier can  determine  the  number  of  pas- 
sengers that  may  be  safely  carried  in 
a  car,  and  it  can  control  the  number 
tiiat  shall  be  permitted  to  ride  on  a 
car,  and  from  its  knowledge  of  condi- 
tions it  can  reasonably  anticipate  the 
number  of  passengers  that  will  get 
on  and  off  at  given  points  during  cer- 
tain hours  in  the  day,  and  when  a  car- 
rier permits  a  car  to  become  over- 
crowded with  passengers,  it  assumes 
the  obligation  of  exercising  the  high- 
est practicable  degree  of  care  consist- 
ent with  the  proper  conduct  of  its 
business  to  prevent  a  passenger  from 
being  injured  by  the  pushing  and 
crowding  of  other  passengers  at 
points  where  it  may  reasonably  expect 
large  numbers  of  passengers  to  get 
off  its  car,  as  it  was  the  custom  to  do 
at  the  transfer  station  where  appellee 
was  injured.  While  a  carrier  may  not 
be  under  any  duty  to  anticipate  or 
provide  against  accidental  injury  that 
may  be  inflicted  by  the  rudeness  or 
carelessness  of  one  or  a  few  passen- 
gers, it  must  be  charged  with  knowl- 
edge of  the  habits  of  crowds  of  pas- 
sengers and  their  indifference  for  the 
rights  of  others  when  they  are  in  a 
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harry  to  get  off  at  the  terminal,  trans- 
ier,  and  other  points  established  by 
it-  • 

So,  in  Lobner  v.  Metropolitan  Street 
R.  Co.  (1909)  79  Kan.  811,  21  L.R.A. 
(VS.)  972,  101  Pac.  468.  the  court 
adopted  the  rule  that  a  street  railway 
company  which  permits  its  cars  to  be- 
eome  so  overcrowded  that  a  passenger 
is  exposed  to  dansrer  which  reasonable 
fbresifirht  upon  the  part  of  those  in 
charge  of  such  ears  might  have  antici- 
pated and  avoided  is  negligent,  and 
held  that  a  passenger  injured  by  be- 
ing pushed  off  by  the  crowd  could  re- 
cover therefor,  it  appearing  as  a  mat- 
ter of  fact  that  the  company  was  neg- 
ligent in  taking  on  paesengera  to  the 
point  of  danger  to  them,  and  that  the 
injured  passenger  was  tree  from  con- 
tributory negligence. 

And  in  Reem  v.  St.  Paul  City  R.  Go. 
(1899)  77  BIfain.  603,  80  N.  ,W.  688.  778. 
6  Am.  Neg.  Rep.  588,  it  was  held  that 
where  a  carrier  undertook  to  carry 
more  passengers  on  a- street  car  than 
could  sit  mnd  stand  within  the  car  and 
on  the  platform,  with  the  direct  re- 
sult that»  in  attempting  to  get  more 
on,  the  plaintiff,  who  had  boarded  the 
car  before  it  was  crowded,  was  pushed 
off  the  platform  and  injured,  the  com- 
pany was  guilly  of  negligence;  the 
court  saying  that  the  exercise  of  rea- 
sonable foresight  would  have  foretold 
the  danger  and  the  reasonable  prob- 
ability of  the  accident.  In*  this  case 
it  was  specifically  found  that  the  acci- 
dent was  caused  by  the  overcrowding 
of  the  car. 

And  in  Herwin  v.  Manhattan  R.  Go. 
(1888)  48  Hun,  608, 1  N.  T.  Snpp.  267. 
5  Am.  Neg.  Cas.  441,  where  defend- 
ant so  crowded  its  car  that  the  plat- 
form, which  was  partly  unguarded, 
was  packed,  it  was  held  that  it  was 
liable  for  the  death  of  a  person 
crowded  from  such  platform  by  other 
passengers  preparing  to  alight,  since 
it  ought  to  have  foreseen  that  crowd- 
ing a  platform  one  part  of  which  was 
unguarded,  might  result  in  an  acci- 
dent such  as  occurred. 

And  in  McCaw  v.  Union  Traction 
Co.  (1903)  205  Pa.  271,  54  Atl.  893, 
it  was  said  that  while  it  is  not  negli- 
gence for  a  street  railway  company  to 


overcrowd  its  cars,  additional  care 
and  precautions  must  be  exercised  in 
such  a  case,  and  that  such  a  company 
cannot  invite  or  permit  passengers  to 
board  its  cars  beyond  their  normal 
capacity,  and  not  be  responsible  for 
danger  which  necessarily  results  from 
their  overcrowded  condition. 

And  in  Petersen  v.  Elgin,  A.  &  S. 
Traction  Go.  (1908)  142  111.  App.  34, 
affirmed  in  (1909)  288  III.  408.  87  N. 
E.  845,  where  a  person  riding  on  the 
step  of  a  street  car  was  struck  by  a 
car  passing  on  a  parallel  track,  it  was 
held  that  it  was  the  duty  of  those  in 
charge  of  the  first  car.  which  was 
crowded  to  overflowing,  to  know  of  the 
presence  of  passengers  on  the  steps, 
and,  knowing  of  the  attendant  danger, 
which  was  not  known  to  the  injured 
passenger,  to  either  furnish  them  with 
a  safe  place  to  ride,  or  warn  them  of 
the  danger  of  their  position,  and  af- 
ford an  opportunity  to  retire  from  it ; 
80  that,  upon  a  failure  to  perform  such 
duties,  the  company  is  liable  for  such 
injuries  where  the  injured  passenger 
was  pushed  against  the  passing  car 
by  other  passengers,  induced  by  the 
overcrowded  condition  of  the  car. 
Tolleman  v.  Sheboygan  Light,  Power 
&  R.  Go.  (1912)  148  Wis.  197,  134  N. 
W.  406,  where  the  facts  were  similar, 
is  to  the  same  effect.  And  in  Walker 
V.  Connecticut  Co.  (1917)  91  Conn. 
606,  100  Atl.  1063,  it  was  held  that 
where  an  aggravated  condition  of 
crowding  of  the  cross  aisles  of  an 
open  street  car  by  passengers  and 
luggage  had  been  called  to  the  atten- 
tion of  the  conductor,  to  which  com- 
plaint he  paid  no  attention,  the  facts 
justified  a  finding  of  negligence 
against  the  company,  a  passenger  hav-  ' 
ing  been  so  jostled  as  to  fall  out  of 
the  car  while  attempting  to  get  out 
of  the  way  of  other  passengers  about 
to  alight  The  court  said:  "The  con- 
ductor ought,  in  tiie' exercise  of  the 
high  degree  of  care  required  of  com- 
mon carriers  of  passengers,  to  have 
known  that  the  aggravated  overcrowd- 
ing of  this  cross  aisle  created  a  condi- 
tion dangerous  to  passengers  who 
would  have  to  use  it  in  getting  off  the 
car,  and  to  other  passengers  who,  by 
reason  of  such  overcrowding,  might 
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have  tq  move  out  onto  the  runnintr 
board  to  get  out  of  their  way. 
The  negligence  alleged  waa  the  over- 
crowding of  the  aisle  by  hand  luggage 
and  passengers,  and  the  jostling  to 
which  the  plaintiff  was  subjected  was 
a  natural  incident  of  the  overcrowd- 
ing." 

And  in  Broder  v.  New  York  Gonsol. 
R.  Go.  (1917)  98  Misc.  256,  162  N.  T. 
Snpp.  IWZ,  it  was  held  that  a  passen- 
ger who  was  invited  by  a  railway  com- 
pany to  enter  a  car  that  was  so  crowd- 
ed both  inside  and  on  the  pla^orm  as 
to  compel  him  to  maintain  a  precari- 
ous footing  near  the  edge  of  the  plat- 
form, from  which  he  was  forced  by  the 
pressure  and  pushing  of  other  pas- 
sengers while  the  ear  was  in  motion, 
which  Movement  of  passengers  was 
caused  directly  by  the  overcrowding, 
may  maintain  a  personal-injury  action 
against  the  company. 

And  it  has  been  held  that  if  a  pas- 
senger is  injured  because  of  the  fact 
that  the  guard  on  an  elevated  train, 
against  the  remonstrance  of  those  that 
were  in  the  car,  pushed  and  forced  in- 
to the  car  more  people  than  it  would 
safely  hold,  the  company  is  liable. 
Viemeister  v.  Brooklyn  Heights  R.  Co. 
(1905)  182  N.  Y.  307,  74  N.  E.  881,  re- 
versing (1904)  91  App.  Div.  610,  87 
N.  Y.  Supp.  162. 

In  New  York  the  court  of  appeals 
has  held  that  the  question  whether  or 
not  a  street  railway  company  is  negli- 
gent in  overloading  a  car  from  the 
platform  of  which  the  crowded  passen- 
gers had  pushed  another  passenger, 
to  his  injury,  is  one  of  fact  for  the 
jury,  since  it  cannot  be  said  as  matter 
of  law  that  the  exercise  of  reasonable 
foresight  would  not  have  led  the  de- 
fendant to  anticipate  that  overcrowd- 
ing the  car  and  platforms  might  ren- 
der accidents  like  the  one  that  befell 
the  plaintiff  probable.  Lehr  v.  Stein- 
way  &  H.  P.  R.  Co.  fl890)  118  N.  Y. 
556,  23  N.  E.  889,  9  Am.  Neg.  Cas,  635, 
sustaining  a  judgment  for  the  plain- 
tiff. So,  in  Kohm  v.  Interborough 
Rapid  Transit  Co.  (190S)  104  App. 
Div.  237,  93  N.  Y.  Supp.  671,  16  N.  Y. 
Anno.  Cas.  316,  it  was  held  that  where 
the  overcrowding  of  a  car,  which  the 
company  can  control,  either  causes  or 


contributes  to  an  accident  to  a  pas- 
senger, it  is  a  question  for  the  jury 
whether  the  company  negligently  id- 
lowed  the  car  and  platform  to  become 
so  crowded  that  a  passenger  was  liable 
to  be  pushed  off ;  that  is,  so  crowded 
that  a  reasonably  prudent  person 
would  apprehend  danger  from  the  sit- 
uation. And  in  Knaisch  v.  Joline 
(1910)  138  App.  Div.  864,  123  N.  Y. 
Supp.  412,  it  was  said  that  "there  can 
be  no  doubt  that  the  jury  may  find 
negligence  from  such  overcrowding  of 
cars  as  exposes  the  passengers  to  dan- 
ger." Again,  in  Dashew  v.  Inter- 
borough Rapid  Transit  Co.  (1919)  176 
N.  Y.  Supp.  875,  it  was  held  that  where 
the  carrier  has  power  to  limit  l^e 
number  of  passengers,  it  owes  a  duty 
to  prevent  dangerous  overcrowding 
of  its  cars  and  platforms,  and  that 
where  a  passenger  is  injured  by  the 
rushing,  pushing,  and  crowding  of 
other  passengers  upon  an  overcrowd- 
ed car,  the  company's  negligence  in 
permitting  the  same  is  a  question  for 
the  jury.  And  that  allowing  a  car  to 
be  negligently  overcrowded  may  jus- 
tify a  recovery  where  such  condition 
waa  the  direct  and  proximate  cause  of 
an  accident  to  a  passenger,  see  McVay 
V.  Brooklyn,  Q.  C.  ft  Suburban  R.  Co. 
(1906)  113  App.  Div.  724,  99  N.  Y. 
Supp.  266. 

And  it  has  been  held  that  where  a 
eompany  does  negligently  overcrowd 
a  street  car,  it  will  not  be  relieved 
from  liability  for  injuries  to  a  passen- 
ger pushed  off  by  the  crowd  by  the 
fact  that  such  pushing  was  the  wrong- 
ful act  of  passengers  in  attempting  to 
get  out  of  the  car  before  it  stopped  at 
their  destination.  Morris  v.  Chicago 
Union  Traction  Co.  (1906)  119  lU. 
App.  527.  So,  in  Eordick  v.  Chicago 
R.  Co.  (1914)  187  ni.  App.  74,  where 
a  street  railway  company  was  negli- 
gent in  permitting  its  car  to  be  over- 
crowded, it  was  held  that  such  negli- 
gence rendered  it  liable  for  injuries 
to  a  passenger,  caused  by  being  poshed 
from  the  platform  by  other  passei^rs 
in  attempting  to  get  out,  and  that  its 
negligence  was  the  proximate  cause 
of  the  injury,  notwithstanding  the 
concurrent  conduct  of  the  passengers 
in  pushing  forward  to  alight.  And 
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again,  in  Pray  v.  Omaha  Street  R.  Go. 
(1895)  44  Neb.  167,  48  Am.  St.  Rep. 
717,  62  N.  W.  447,  the  court, -in  hold- 
ing  that  the  defendant's  negligence 
was  a  question  for  the  jury  where  it 
appeared  that  a  street  car  passenger 
was  forced  by  the  pressure  of  other 
passengers  to  relinquish  his  hold,  and 
fell  from  the  step  of  the  car,  laid 
down  the  rule  that  it  la  evidence  of 
negligence  for  a  street  railway  com- 
pany to  overcrowd  a  car,  and  tiliat 
such  companies  are  presumptively  lia* 
ble  for  the  concurrent  negligence  of 
their  servants  and  third  persons,  re- 
sulting in  personal  injuries  to  passen- 
gers. And  in  Sheridan  v.  Brooklyn 
City  &  N.  R.  Go.  (1867)  36  N.  Y.  89,  93 
Am.  Dec.  490,  9  Am.  Neg.  Gas.  619, 
where  a  boy  was  crowded  and  pushed 
from  the  platform  of  a  street  car  by 
a  passenger  seeking  to  alight,  it  was 
held  that  the  company  was  liable,  it 
appearing  that  the  accident  was 
caused  by  the  concurrent  negligence 
of  the  alighting  passengers  and  the 
compan3r*8  illegal  conduct  in  over- 
crowding its  car,  and  in  the  conductor 
ordering  the  injured  passenger  to  give 
up  his  seat  and  stand  upon  the  plat- 
form. And  in  Knaiach  v.  Joline 
(1910)  188  App.  Div.  854,  123  N.  Y. 
Supp.  412,  it  was  again  held  that  the 
concurrent  negligence  of  other  pas- 
sengers than  the  one  injured  by  the 
negligent  overcrowding  of  a  car  does 
not  relieve  the  company  from  liability. 

Of  course,  if  the  rush  of  passengers 
to  get  off  a  crowded  street  car  is  such 
as  obviously  to  interfere  with  the 
safety  and  convenience  of  those  in 


front  of  them.  It  is  the  duly  of  the 
conductor  to  use  reasonable  efforts  to 
check  the  rush  to  the  end  that  passen- 
gers be  not  injured.  Jarmy  v.  Duluth 
Street  R.  Co.  (1893)  55  Minn.  271,  56 
N.  W.  813,  4  Am.  Neg.  Gas.  261,  hold- 
ing that,  under  the  facts  of  the  case, 
the  conductor  had  no  reason  to  appre- 
hend special  danger  to  plaintiff.  But 
if  a  passenger  leaves  a  place  of  safety 
in  a  crowded  car  and  takes  a  position 
of  danger  upon  the  step,  it  has  been 
held  that,  in  order  to  charge  the  com- 
pany with  liability  for  an  accident 
caused  by  the  plaintiff  being  pushed 
off  the  step  by  reason  of  the  crowded 
condition  of  the  car,  notice  to  the 
servants  in  charge  of  the  car,  of  his 
position,  is  essential.  Buchter  v.  New 
York  City  R.  Co.  (1904)  90  N.  Y.  Supp. 
885. 

Naturally,  also,  it  is  clear  that  the 
contributory  negligence  of  the  pas- 
senger may  be  such  as  to  relieve  the 
carrier  from  its  negligent  overcrowd- 
ing of  the  car.  For  instance,  in  Chi- 
cago City  R.  Go.  V.  Oonsidine  (1893)  60 
HL  App.  471,  it  was  held  that  even  if 
it  be  assumed  that  the  crowded  condi- 
tion of  a  street  car  platform  had  a 
tendency  to  cause  a  passenger  to  be 
thrown  off,  and  that  the  company,  by 
mismanagement,  was  to  blame  for 
such  condition,  yet,  if  such  passenger 
knew  that  condition  and  made  his  way 
into  it,  he  shared  in  the  fault,  and  it 
being  mutual,  he  cannot  complain  if 
injury  resulted  to  him  from  the  move- 
ments of  such  crowded  passengers  for 
no  cause  for  which  the  company  was 
directly  responsible.  G..  J.  C. 


WILLIAM  M.  EBNER,  Bespt, 

V. 

PETER  STEFFANSON.  Appt. 

ITortfc  Dakota  Supreme  Court  — April  20,  1010. 

(_  N.  D.  — ,  172  N.  W.  857.) 

Jodgmoit  —  appeal  —  enforcement  in  other  jurisdiction. 

1.  In  an  action  in  the  superior  court  of  Los  Angeles  coanty,  state  of 
California,  by  the  plaintiff  against  defendant  and  others,  a  judgment 

Headnotbs  1-3  by  Grace,  J. 

Digitized  by  Google 


1262 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AliJC 


was  entered  in  plaintiff's  favor  for  $7,399.99,  upon  which  there  was  paid 
$358.40,  leaving:  a  balance  due  thereon  of  $7,041.40.  Steffanson,  with 
other  of  the  defendants,  appealed  from  such  judgment  to  the  supreme 
court  of  the  state  of  California,  and  such  appeal  is  still  therein  pending. 
The  plaintiif,  while  the  action  was  still  pending  in  the  supreme  court  of 
California,  brought  suit  in  the  district  court  of  Burleigh  county.  North 
Dakota,  upon  the  judgment,  and  recovered  judgment  thereon  in  said  court 
in  the  sum  of  $7,709.61,  The  defense  was  that  under  the  laws  of  Cali- 
fornia and  the  decisions  of  their  supreme  court  no  action  could  be  main- 
tained on  the  judgment  in  North  Dakota  while  the  appeal  from  the  judg- 
ment remained  undetermined  in  the  supreme  court  of  California,  and  that 
the  judgment  could  not  be  offered  in  evidence  during  that  time.  Con- 
struing the  laws  of  California  in  this  regard,  it  is  held  that  the  judgment 
was  a  proper  basis  for  cause  of  action  thereon ;  that  such  judgment  was 
competent  evidence  to  prove  its  own  existence  and  contents. 
[See  note  on  this  question  beginning  on  page  1269.] 


—  absence  of  stay  bond  —  effect. 

2.  It  is  held  that  judgment  was  prop- 
erly rendered  in  the  district  court  of 
Burleigh  county,  North  Dakota,  upon 
the  California  judgment  sued  upon,  in 
view  of  the  fact  that  the  appeal  from 
the  judgment  to  the  supreme  court  of 
California  would  not  suspend  nor  stay 
the  execution  nor  other  proceedings 
on  the  judgment;  there  being  no  stay 
bond  executed,  as  required  by  §  942  of 
the  Code  of  Civil  Procedure  of  Cali- 
fornia, relative  to  an  appeal  from  a 
money  judgment. 

[See  15  R.  C.  L.  942.] 

—  effect  of  appeal. 

3.  It  is  the  general  rule  in  Califor- 
nia, as  announced  by  their  decisions, 
that  in  an  appeal  from  a  judgment  in 
that  state,  where  their  laws  do  not 
require  that  a  stay  bond  shall  be  fur- 
nished in  order  to  stay  ncecution  or 


ottier  proceedings  on  the  jadgment, 
during  the  pendency  of  sndi  ai^ieal, 
anch  judgment  is,  to  all  intents  and 
purposes,  suspended  during  the  ap- 
peal, and  is  not  competent  as  evidence 
until  a  determination  of  the  appeal. 
This  rule  does  not  apply  to  an  appeal 
from  a  judgment  where  a  stay  hood 
under  the  law  of  California  is  required 
to  stay  execution  or  other  proceedings 
on  the  judgment. 

[See  15  R.  C.  L.  942,] 
—  conflict  of  laws  —  effect  of  judg- 
ment. 

4.  The  status  of  a  judgment  until 
final  determination  upon  appeal  must 
be  determined  by  the  laws  of  the  state 
in  which  it  is  rendered,  not  by  those 
of  another  state  in  which  attempt  i> 
made  to  enforce  it. 

[See  16  R.  C.  L.  942.] 


(Robinson,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bur- 
leigh County  (Nuessle,  J.)  in  fayor  of  plaintiff  in  an  action  brought  to 
recover  a  balance  alleged  to  be  due  and  unpaid  on  a  money  judgment 
recovered  by  plaintiff  in  another  state.  Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Newton,  Dullam,  &  Young,    7  Cranch,  481,  S  L.  ed.  411;  Cole  v. 


for  appellant: 

A  judgment  rendered  in  the  superior 
court  of  California,  which  has  been  ap- 
pealed to  the  supreme  court  of  that 
state,  cannot  be  made  the  basis  of  a 
cause  of  action  in  North  Dakota,  while 
the  action  is  still  pending  and  unde- 
cided in  the  supreme  court  of  Califor- 
nia. 

2  Elliot.  Ev.  §  1635;  Mills  v.  Duryee, 


Cunningham,  133  U.  S.  107,  33  L.  ed. 
538,  10  Sup.  Ct.  Rep.  269;  Fox  v.  Mick, 
20  Cal.  App,  599,  129  Pac,  972;  Contra 
Costa  Water  Co.  v.  Oakland,  165  Fed. 
529;  Woodbury  v.  Bowman,  13  Cal. 
634 ;  Murray  v.  Green,  64  Cal.  363,  38 
Pac.  U8;  Harris  v.  Barnhart,  97  Cal. 
546,  32  Pac.  589;  Purser  v.  Cady,  120 
Cal,  214,  52  Pac.  489;  Re  McPhee,  154 
Cal.  886.  97  Pac.  878;  Mitchell  v.  Call- 
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fornia  A.  0.  S.  S.  Co.  154  Cal.  731,  99 
Pac.  202;  Feeney  v.  Hinckley,  134  Cal. 
467,  86  Am.  St.  Rep,  290,  66  Pac.  580; 
Hills  V.  Sherwood,  33  Cal.  474;  Gill- 
more  V.  American  Cent.  Ins.  Co.  65 
Cal.  63,  2  Pac.  882;  Naftzger  v.  Gregg, 
99  Gal.  83,  37  Am.  St.  Rep.  23.  33  Pac. 
757;  Re  BIythe,  99  Cal.  472,  34  Pac. 
108;  Webb  v.  Buckelew,  82  N.  Y.  560; 
Story  V.  Story  &  I.  Commercial  Co.  100 
Cal.  41,  34  Pac.  675 ;  Brown  v.  Camp- 
bell, 100  Cal.  636,  38  Am.  St.  Rep.  314, 

35  Pac.  433;  Fresno  Mill.  Co.  v.  Fresno 
Canal  &  Irrig.  Co.  4  Cal.  Unrep.  592, 

36  Pac.  412. 
Mr.  J.  A.  Hyland,  for  respondent: 
Since  no  supersedeas  bond  has  been 

given  on  the  appeal,  there  can  be  no 
stay  of  execution,  and  therefore  judg- 
ment may  be  sued  on  in  this  state. 

Taylor  v.  Shew,  39  Cal.  536,  2  Am. 
Rep.  478 ;  Lonnergan  v.  Lonnergan,  55 
Neb.  641,  76  N.  W.  16;  Bank  or  North 
America  v.  Wheeler,  28  Conn.  433,  73 
Am.  Dec.  683;  23  Cyc.  1504;  Magnolia 
Metal  Co.  v.  Sterlingworth  R.  Supply 
Co.  6  North.  Co.  Rep.  358;  Sweetser  v. 
Fox,  43  Utah,  40,  47  L.R.A.CN.S.)  145, 
134  Pac.  599,  Ann.  Gas.  1916C,  620. 

Grace,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judg- 
ment of  the  district  court  of  Bur- 
leigh county.  The  judgment  was 
for  $7,709.61  in  favor  of  plaintiff 
and  again  the  defendant. 

The  material  facts  in  the  case  are 
as  follows : 

The  plaintiff  maintained  an  ac- 
tion in  the  superior  court  of  the 
county  of  Iios  Angeles,  California, 
against  the  West  Hollej^ood  Trans- 
fer Company,  a  corporation,  C.  H. 
Bardc,  and  P.  Steffanson. 

On  the  19th  day  of  June,  1917,  the 
superior  court  of  the  county  of  Los 
Angeles  duly  rendered  and  gave  a 
judgment  in  said  action  in  plaintiff's 
favor  for  the  sum  of  $7,399,99,  upon 
which  there  was  paid  $358.40,  leav- 
ing a  balance  due  thereon  of  $7,041.- 
40. 

The  defendants  in  said  action  ap- 
pealed from  that  judgment  to  the 
supreme  court  of  that  state.  In  tak- 
ing such  app^d,  the  defendants  did 
not  give  a  supersedeas  bond.  After 
the  said  appeal  was  duly  taken,  the 
plaintiff  commenced  an  action  in  the 
district  court  of  Burleigh  county. 
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North  Dakota,  upon  the  judgment 
rendered  in  the  superior  court  of 
Los  Angeles  county,  California,  and 
recovered  a  judgment  in  the  district 
court  of  Burleigh  county.  North  Da- 
kota, on  the  3d  day  of  October,  1918, 
for  the  sum  of  $7,041.40,  and  in- 
terest thereon  from  the  19th  day  of 
June,  1917,  at  7  per  cent  per  annum, 
togetJier  with  the  costs,  amounting 
in  all  to  $7,709.61.  In  the  judg- 
ment of  the  district  court  of  Bur- 
leigh county  was  inserted  a  condi- 
tion that  no  execution  issue  out  of 
that  court  on  said  judgment  until 
the  judgment  sued  upon  shall  have 
been  affirmed  by  the  supreme  court 
of  that  state. 

Specified  errors  in  this  appeal  pro- 
sent  a  single  question  of  law,  viz.: 
Can  a  judgment  rendered  in  the  su- 
perior court  of  Los  Angeles  county, 
California,  from  which  an  appeal 
has  been  taken  to  the  supreme  court 
of  that  state,  no  supersedeas  bond 
having  been  filed  therein,  be  made 
the  basis  of  a  cause  of  action  in 
North  Dakota  while  the  action  is 
still  pending  in  California,  and  while 
the  appeal  to  the  supreme  court  of 
that  state  remains  undecided? 

We  are  of  the  opinion  that  such 
judgment  is  a  prop- 
er basis  of  a  cause  J^JJSl"*^ 
of  action  in  the  state  •nforceme^t 
of  North  Dakota.  jSr?idi"tio.. 
The  judgment  which 
we  are  considering  is  one  for  money 
only.  In  California  the  statutory 
requirements  on  appeal  from  a  judg- 
ment of  that  character  from  the  su- 
perior court  (which  corresponds  in 
jurisdiction  to  the  district  court  of 
this  state),  to  the  supreme  court, 
are  similar  to  those  of  this  state.  In 
ot^er  words,  California  has  by  stat- 
ute provided  tiie  time  and  manner  in 
-which  an  appeal  may  be  taken  to 
their  supreme  court  from  a  judg- 
ment of  the  character  we  are  con- 
sidering. An  appeal  may  be  taken 
from  the  superior  court  of  the  state 
of  California  to  the  supreme  court 
in  the  manner  provided  in  §  940  of 
the  Code  of  Civil  Procedure  of  the 
state  of  California.  It  provides  tiie 
appeal  is  ineffectual  unless,  within 
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five  days  after  service  of  the  notice 
of  appeal,  an  undertaking  is  filed  or 
a  deposit  of  money  is  made  with  the 
clerk,  as  hereafter  provided,  or  the 
undertaking  be  waived  by  the  ad- 
verse party  in  writing.  Section  941 
of  the  California  Code  of  Civil  Pro- 
cedure sets  forUi  the  character  of 
the  bond  required  on  appeal,  which 
is  in  fact  a  cost  bond,  and  must  be 
of.  such  sum  as  to  secure  the  pay- 
ment of  all  damages  and  costs  not 
exceeding  $300. 

Under  §  940  of  the  Code  of  Civil 
Procedure  of  California,  when  a  no- 
tice of  appeal  has  been  filed  with  the 
clerk  of  the  superior  court  and 
served  upon  the  adverse  party,  and 
the  undertaking  provided  in  §  941 
duly  executed  and  deposited  with 
the  clerk  of  the  court  in  which  judg- 
ment was  entered,  such  appeal  is 
perfected,  and  the  supreme  court  of 
the  state  of  California  acquires  ju- 
risdiction of  the  action.  It  the  ap- 
peal, however,  is  from  a  money 
judgment,  it  does  not  stay  the  execu- 
tion of  the  judgment  or  order,  un- 
less, as  provided  by  §  942  of  the 
Code  of  Civil  Procedure  of  Cali- 
fornia, a  written  undertaking  is  ex- 
ecuted by  the  api>ellant  and  two  or 
more  sureties  in  double  the  amount 
named  in  the  judgment  or  order,  to 
the  effect  that,  if  the  judgment  or 
order  appealed  from  or  any  part 
thereof  be  affirmed  or  the  appeal  be 
dismissed,  they  will  pay  the  amount 
directed  to  be  paid  by  the  judgment 
or  order  or  the  part  of  sudk  amount 
as  to  which  the  judgment  or  order  is 
affirmed,  if  affirmed  only  in  part, 
and  all  damages  and  costs  which 
may  be  awarded  a£[ainst  appellant, 
etc.  Thus  this  section  provides  for 
the  supersedeas  bond. 

The  foregoing  requirements  of  the 
California  Code  of  Civil  Procedure 
are  practically  identical  with  the  re- 
quirements contained  in  the  Code 
of  Civil  Procedure  of  the  state  of 
North  Dakota  with  reference  to  ap- 
peal from  the  district  courts  of  this 
state  to  the  supreme  court  It  may 
be  conceded  that  upon  appeal  to  the 
supreme  court  of  California  from 
the  superior  court  of  that  stat^  upon 


the  perfection  of  such  appeal,  the 
action  is  pending  in  the  supreme 
court  of  that  state. 

Under  §  941a  of  the  Code  of  Civil 
Procedure  of  California,  there  is 
provided  what  is  dominated  an  al- 
ternative method  of  appeal.  Un- 
der this  method  all  that  is  necessary 
to  do  to  effect  an  appeal  from  a  su- 
perior to  the  supreme  court  of  Cali- 
fornia is  to  file  with  the  clerk  of  the 
superior  court  a  notice  of  appeal,  as 
provided  by  §  941b.  Mitchell  v. 
California  &  O.  S.  S.  Co.  154  Cal. 
731,  99  Pac.  202.  This  section  does 
not  require  service  of  notice  of  ap- 
peal. Potrero  Neuvo  Land  Co.  v. 
All  Persons.  165  Cal.  371,  101  Pac. 
12.  Under  this  section  no  under- 
taking is  essential  to  the  jurisdic- 
tion of  the  appellate  court.  Union 
Collection  Co.  v.  Oliver,  162  Cal. 
755, 124  Pac.  435. 

We  are  fully  convinced  that  a 
money  judgment  of  the  court  of 
California  is  a  proper  basis  for  a 
cause  of  action  in  this  state,  and  the 
judgment  was  properly  received  in 
evidence;  it  being  competent  evi- 
dence of  its  own  existence.  The 
courts  of  the  state  of  North  Dako- 
ta will  give  the  same  force  and  ef- 
fect to  ^e  judgments  of  the  courts 
of  California  as  their  courts  give  to 
them. 

The  judgment  being  one  for 
money  only,  if  the  defendant  in  this 
case  were  possessed  of  property, 
real  or  personal,  in  California,  sub- 
ject to  levy  of  execution  under  the 
laws  of  that  state,  an  execution  could 
be  issued  upon  the  judgment  of  the 
superior  court  of  California,  and 
such  property  levied  upon  notwith- 
standing the  perfecting  of  an  appeal 
from  the  judgment  to  the  supreme 
court  of  California,  and  such  prop- 
erty so  levied  on  may  be  sold  on  ex- 
ecution sale  unless  the  right  to  issue 
such  execution  and  to  sell  such  prop- 
erty on  execution  sale  has  been 
stayed  by  supersedeas  bond. 

There  is  a  money  judgment  in  the 
superior  court  of  Los  Angeles  coun- 
ty. California,  and  the  remedies  to 
enforce  the  judgment  in  that  state 
have  in  no  manner  been  suspended 
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by  the  appeal  to  fiieir  supreme 

court. 

In  these  circuznstiuices  the  courts 
of  this  state  will  permit  the  plain- 
tiff to  sue  upon  that  judgment,  and 
to  procure  the  entry  of  the  judg- 
ment in  this  state  upon  the  proper 
-«b.e»o*  of  procedure  having 
•*grb««*-        been  had  to  accom- 

plish  that  purpose; 
thus  in  this  state  give  effect  to  the 
judgment  in  the  same  manner  and 
to  tiie  same  effect  as  the  courts  of 
the  state  of  California.  When  an 
action  is  maintained  in  this  state, 
and  judgment  is  entered  therein  on 
such  judgment,  this  state  has  then 
given  full  faitdi  and  credit  to  the 
judgment  of  the  court  of  tiie  state  of 
California. 

The  principal  task  presented  in 
this  case  is  to  determine  what  the 
law  of  California  is  relatiye  to  the 
matters  under  consideration.  The 
original  judgment  was  one  entered 
by  the  superior  court  of  California. 
Appeal  was  taken  from  such  judg- 
ment to  the  supreme  court  of  that 
state.  What  the  status  of  the  judg- 
m^t  is  until  the  final  determination 
on  appeal  must  be  determined,  not 
by  the  laws  of  North  Dakota,  or  the 
OMfliet  of  decisions  of  this 
'VI^i^'^^*^       court,  but  by  the 

laws  of  California 
and  the  decisions  of  their  supreme 
court. 

It  is  claimed  by  the  appellant 
that,  an  appeal  having  been  taken 
from  the  judgment  of  the  superior 
court  to  the  supreme  court  of  Cali- 
fornia, the  action  is  still  pending  in 
the  courts  of  California,  and  there- 
fore is  not  a  final  judgment,  and  for 
this  reason  they  assert  that,  under 
the  laws  of  California  and  the  de- 
cisions of  the  supreme  court  of  that 
state,  the  judgment,  not  being  a 
final  one,  cannot  in  the  courts  of  this 
state  be  made  the  basis  of  an  action, 
and  cannot  be  used  as  evidence  to 
prove  its  contents  nor  any  other  imr- 
pose. 

We  are  of  the  opinion  that  the 
contention  of  appellants  as  to  the 
law  of  California  and  the  decisions 
of  their  supreme  court  is  in  th« 
6  AXJL— SOL 
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main  correct  They  do  not,  how- 
ever, take  into  consideration  well- 
recognized  exceptions  to  the  general 
rule  which  exist  by  the  laws  of  Cali- 
fornia and  as  announced  by  the  deci- 
sions of  their  supreme  court,  and 
which  have  been  recognized  by  their 
supreme  court.  The  general  rule 
that  a  judgment  of  the  superior 
court  or  any  inferior  court  of  the 
state  of  California  which  is  not  a 
money  judgment  is  not  final  where 
an  appeal  has  been  taken  from  the 
same,  and  cannot  be  used  as  evi- 
dence for  any  purpose,  is  well  sus- 
tained by  the  following  decisions  <rf 
the  supreme  court  of  that  state : 

By  the  provisions  of  §  1049  of  the 
Code  of  Civil  Procedure  of  Cali- 
fornia :  "An  action  is  deemed  to  be 
pending  from  the  time  of  its  com- 
mencement until  its  final  determina- 
tion upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the 
judgment  is  sooner  satisfied." 

In  Feeney  v.  Hinckley,  134  Cal. 
467,  86  Am.  St  Rep.  290,  66  Pac. 
580,  that  court  in  the  syllabus  said : 
"A  cause  of  action  upon  a  judg- 
ment does  not  accrue  until  the  judg- 
ment becomes  final  and  admissible 
in  evidence.  The  Statute  of  Limita- 
tions does  not  begin  to  run  against 
an  action  upon  the  judgment  from 
the  date  of  its  entry,  but  only  after 
the  lapse  of  the  period  within  which 
an  appeal  might  be  taken  from  the 
judgment,  if  none  is  taken  there- 
from, or  after  the  final  determina- 
tion following  an  appeal  so  taken." 

In  Gillmore  v.  American  Cent. 
Ins.  Co.  65  Cal.  63,  2  Pac.  882,  the 
court  said:  "Until  litigation  on  the 
merits  is  ended,  there  is  no  finality 
to  the  judgment,  in  the  sense  of  a 
final  determination  of  the  rights  of 
the  parties,  although  it  may  have  be- 
come final  for  the  purpose  of  an  ap- 
peal from  it." 

In  Harris  v.  Bamhart,  97  Cal. 
546,  32  Pac.  589,  it  is  said:  "Until 
the  time  for  an  appeal  has  expired, 
if  the  judgment  has  not  been  sooner 
satisfied,  the  action  is,  under  §  1049 
of  the  Code  of  Civil  Procedure,  to  be 
deemed  as  pending." 

In  Re  Blythe,  99  Cal.  472,  34  Pac. 
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108,  it  is  said  in  the  syllabus :  "An 
action  is  deemed  pending  until  the 
time  for  appeal  has  expired,  or  the 
judgment  is  sooner  satisfied ;  and  a 
judgment  is  not  admissible  in  evi- 
dence for  the  purpose  of  proving 
facts  therein  cited  so  long  as  it  is 
liable  to  reversal  upon  appeal,  or 
until  the  action  is  finally  deter- 
mined. 30  that  the  judgment  shall  be- 
come res  judicata." 

In  Naftzger  v.  Gregg,  99  Cal.  83, 
37  Am.  St.  Rep.  23,  33  Pac.  757,  it 
is  said  in  the  syllabus :  "An  action 
is  deemed  K>ending  under  §  1049  of 
the  Code  of  Civil  Procedure  from 
the  time  of  its  commencement  until 
its  final  determination  upon  appeal, 
or  until  the  time  for  appeal  is  past, 
unless  the  judgment  is  sooner  sat- 
isfied, and  a  judgment  in  an  action 
so  pending  cannot  constitute  a  bar 
to  recovery  in  another  action  be- 
tween the  same  parties  relating  to 
the  same  subject-matter." 

In  the  case  of  Story  v.  Story  & 
I.  Commercial  Co.  100  Cal.  41,  34 
Pac.  675,  it  is  said:  "The  court 
erred  in  holding  that  the  judgment 
rendered  in  the  other  action  was  a 
bar  to  the  plaintiffs  right  of  re- 
covery for  the  moneys  paid  by  her 
under  the  agreement.  At  the  time 
tiiat  the  court  made  its  decision  in 
the  present  case  the  other  action 
was  still  pending  (§  1049,  Code  Civ. 
Proc.  [of  California]),  and  while 
that  action  was  so  pending,  the  judg- 
ment rendered  therein  could  not  be 
a  bar  to  the  prosecution  of  the  pres- 
ent action.  Naftzgar  v.  Gregg,  and 
Re  Blythe,  supra.  The  justice  of 
this  rule  is  apparent,  in  view  of  the 
fact  that  the  judgment  pleaded  by 
the  respondent  and  determined  by 
the  court  below  to  constitute  a  bar  to 
the  plaintiffs  cause  of  action  has 
been  reversed  in  this  court." 

In  the  case  of  Purser  v.  Cady,  120 
Cal.  214,  52  Pac.  489,  it  is  said  in 
the  syllabus:  "The  judgment  of 
foreclosure  is  not  evidence  of  the  ex- 
istence of  the  lien  as  against  an  ex- 
ecution purchaser,  who  was  not  a 
party  to  the  foreclosure  suit,  and 
does  not  preclude  him  from  contest- 
ing the  title  acquired  under  the  fore- 


closure sale;  nor  can  such  judg- 
ment have  any  effect  as  evidence  of 
the  facts  therein  determined  pend- 
ing an  appeal  therefrom ;  and  it  is 
necessary  for  one  claiming  title  un- 
der the  foreclosure  sale  to  prove  the 
existence  of  the  lien  by  other  evi- 
dence than  the  judgment  roll  in  the 
action  of  foreclosure,  and^  if  no 
other  proof  is  offered,  no  lien  is 
shown  to  exist,  and  the  title  acquired 
under  the  sale  cannot  antedate  tiie 
sale." 

In  the  case  of  Woodboiy  v.  Bow- 
man, 13  Cal.  635»  it  is  said  in  the 
syllabus :  "Where  a  suit  is  pending 
in  the  supreme  court  on  appeal,  the 
judgment  below  is  suspendeid  for  all 
purposes,  and  it  is  not  evidence  up- 
on the  questions  at  issue,  even  be- 
tween the  parties." 

It  is  plain  from  the  foregoing  de- 
cisions that  in  California  it  is  the 
general  rule  that  a  judgment  does 
not  become  final  until  it  is  satis&wl : 
or,  if  an  appeal  is  taken  therefrom, 
until  the  appeal  is  determined.  It 
is  also  equally  clear  that  during  the 
pendency  of  an  appeal  from  a  judg- 
ment it  will  not  support  a  plea  of 
res  judicata;  that  the  Statute  of 
Limitation  will  not  begin  to  run  ex- 
cepting from  the  time  of  the  satis- 
faction of  the  judgment  or  the  deter- 
mination of  the  appeal  from  the 
judgment;  and  that  a  judgment  in 
California  pending  the  appeal  there- 
from is  not  generally  to  be  received 
as  evidence  to  prove  its  contents, 
nor  to  be  considered  as  evidence 
excepting  in  certain  cases  which  we 
will  now  notice. 

The  case  of  California  Mortg.  & 
Sav.  Bank  v.  Graves,  129  Cal.  649, 
62  Pac.  259,  construed  §  945  of  the 
Code  of  Civil  Procedure  of  Cali- 
fornia, which  is  as  follows :  **If  the 
judgment  or  order  appealed  from 
direct  the  sale  or  delivery  of  pos- 
session of  real  property,  the  execu- 
tion of  the  same  cannot  be  stayed, 
unless  a  written  undertaking  be  ex- 
ecuted on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  tiie 
effect  that  during  the  possession  of 
such  property  by  the  appellant,  he 
will  not  commit,  or  suffer  to  be  com- 
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mitted,  any  waste  thereon,  and  that, 
if  the  judgment  be  affirmed,  or  the 
appeal  dismissed,  he  will  pay  the 
value  of  the  use  and  occupation  of 
the  property  from  the  time  of  the 
appesal  until  the  delivery  of  posses- 
sion thereof,  pursuant  to  the  judg- 
ment or  order,  not  exceeding  a  sum 
to  be  fixed  by  the  judge  of  the  court 
by  which  the  judgment  was  ren- 
dered or  order  made,  and  which 
must  be  specified  in  l^e  undertaking. 
When  the  judgment  is  for  the  sale 
of  mortgaged  premises,  and  the 
payment  of  a  d^ciency  arising  up- 
on the  sale,  the  undertaking  must 
also  provide  for  the  payment  of  such 
deficiency." 

The  court  said  in  that  case :  ''Ap- 
pellant claims  that  the  judgment 
roll  in  this  case  was  improperly  ad- 
mitted in  evidence  because  the  case  is 
on  appeal  to  this  court,  and  is  deemed 
to  be  pending,  citing  Code  of  Civil 
Procedure  §  1049,  Re  Blythe  ahd 
Naftzgar  v.  Gregg,  supra;  Murray 
V.  Greene,  64  Cal.  363,  28  Pac.  1X8." 

The  court  in  that  case  called  at- 
tention that  no  stay  bond  was  given, 
but  only  the  ordinary  appeal  bond, 
and  held  that  the  cases  cited  by  the 
appellant  in  that  case  did  not  reach 
the  point  made  by  him,  and  that  the 
evidence  was  a<hnissible,  and  that 
the  writ  should  issue  notwithstand- 
ing the  appeal.  The  writ  referred 
to  is  what  is  in  California  denomi- 
nated a  writ  of  assistance.  In  that 
state,  when  an  action  is  brought  by 
a  person  out  of  possession  of  real 
property  to  determine  an  adverse 
claim  of  an  interest  or  estate  there- 
in, the  person  making  such  adverse 
claim  and  the  persons  in  possession 
may  be  joined  as  defendants,  and  if 
the  judgment  be  for  the  plaintiff, 
he  may  have  a  writ  for  the  posses- 
sion of  the  premises  as  against  the 
d^endants  in  the  action  against 
whom  the  judgment  has  passed. 

It  will  be  seen  from  the  examina^ 
tion  of  that  case  that  most  of  the 
authority  cited  by  the  appellant  in 
the  case  at  bar  has  been  held  not  to 
apply  where  the  ■  statute  of  Cali- 
fornia has  provided  that  In  certain 
cases  judgment  is  not  suspended  nor 
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the  execution  stayed  unless  a  proper 
stay  bond  is  executed,  or,  in  otiier 
words,  a  supersedeas  bond. 

In  the  case  of  McKannay  v.  Hor- 
ton,  151  Cal.  721,  13  L.R.A.(N.S.) 
661,  121  Am.  St.  Rep.  146,  91  Pac. 
602»  a  case  involving  a  title  to  of- 
fice, the  court  used  the  foUowing 
language :  "It  is  said  arguendo  that 
an  appeal  to  the  supreme  court 
operates  a  suspension  of  the  judg- 
ment of  the  lower  court  for  all  pur- 
poses. This,  as  every  lawyer  knows. 
Is  not  true.  If  in  a  civil  cause  the 
appellant  does  not  file  a  sufficient 
undertaking  to  stay  proceedings  up- 
on the  judgment,'  execution  will  issue 
notwithstanding  the  pendency  of  the 
appeal,  and  may  be  levied  upon  the 
property  of  the  judgment  debtor, 
and  the  property  may  be  sold,  and 
an  indefeasible  title  vested  in  the 
purchaser  at  the  execution  sale,  not- 
withstanding the  result  of  the  ap- 
peal may  be  a  complete  and  final  re- 
versal of  the  judgment  of  the  trial 
court.  And  as  in  civil  cases,  so  in 
criminal  cases, — a  judgment  not 
final  may  be  proved  for  every  pur- 
pose for  which  it  is  effectual.  It 
may  be  proved  for  the  purpose  of 
showing  a  vacancy  in  office,  just  as 
in  civil  cases  it  may  be  proved  to 
justify  the  levy  of  an  execution,  or 
to  establish  the  title  of  the  pur- 
chaser at  the  execution  sale;  and 
this  even  after  it  has  been  reversed 
on  appeal." 

It  would  seem  that  in  California 
the  statute  provides  that  in  appeal 
from  certain  kind  of  judgments  as 
distinguished  from  the  ordinary 
judgment  .a  stay  or  supersedeas 
bond  must  be  filed ;  that  such  judg- 
ment, though  not  final,  may  be 
proved  for  every  purpose  for  which 
it  is  effectual,  as  to  prove  vacancy 
in  office,  to  justify  the  levy  of  an 
execution  to  establish  the  title  of  the 
purchaser  at  the  execution  sale;  and 
such  judgments  may  be  proved  for 
any  purpose  which  will  effectuate 
their  purpose  unless  they  have-  been 
suspended  or  stayed  by  a  proper 
supersedeas  bond.  From  this  we 
are  convinced  that  the  judgment  in 
the  case  at  bar  could  be  the  basis  of 
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a  cause  of  action  in  this  state ;  that 
it  would  be  competent  evidence  to 
prove  its  own  exiSstence  and  its  own 
contents    for  tiie 

2S2S"of"™e«i.  purpose  of  effectuat- 
ing the  judgment; 
that  Is,  by  assisting  in  enforcing  the 
judgment  by  way  of  execution.  In 
the  case  at  bar,  under  the  law  of 
California  (§  942  of  the  Code  of 
Civil  Procedure),  the  judgment  be- 
ing one  for  money,  it  is  provided 
that  an  appeal  from  the  judgment  or 
order  directing  the  payment  of 
money  does  not  stay  the  execution 
of  the  judgment  or  order  unless  a 
written  undertaking  be  executed  on 
the  part  of  the  appellant  and  two  or 
more  sureties  to  the  effect  that  they 
are  bound  in  double  the  amount 
named  in  the  judgment  or  order; 
that,  if  the  judgment  or  order  ap- 
pealed from  or  any  part  thereof  be 
affirmed,  or  the  appeal  be  dismissed, 
the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  judgment 
or  order,  or  the  i>art  of  such  amount 
as  to  which  the  judgment  or  order  is 
affirmed,  etc. 

From  this  statute  it  is  clear  that 
the  judgment  in  this  action  was  not 
stayed,  no  stay  or  supersedeas  bond 
having  been  filed,  and  that  in  Cali- 
fornia execution  could  issue  on  such 
judgment,  and  that  any  other  pro- 
ceeding upon  the  judgment  might 
be  taken  there  to  effectuate  the  pur- 
poses of  the  judgment.  If  we  are 
correct  in  this  conclusion,  and  in 
order  to  give  full  faith  and  credit  to 
the  laws  of  California  and  the  pro- 
ceedings of  their  court,  any  proceed- 
ings could  be  taken  upon  the  judg- 
ment in  this  state  which  might  be 
taken  upon  it  in  the  state  of  C^i- 
f omia.  We  are  convinced  it  would 
be  correct  to  hold  that  the  judg- 
ment of  the  California  court  in  the 
condition  of  this  judgment  is  a  prop- 
er basis  for  an  action  in  this  state; 
that  it  was  proper  for  the  trial  court 
in  t^is  state  to  receive  as  evidence 
tiie  judgment  roll  in  the  original  ac- 
tion, though  that  action  is  still  pend- 
ing in  the  supreme  court  of  Cali- 
fornia. The  judgment  roll,  as  we 
view  the  matter  under  the  law  and 


decisions  of  California,  was  compe- 
tent evidence  to  prove  the  existence 
of  the  judgment  and  its  contents, 
and  for  the  purpose  of  permitting  a 
judgment  to  be  entered  in  our  court 
in  an  action,  the  basis  of  which  is 
the  judgment  of  the  court  of  Cali- 
fornia, and,  after  the  judgment  in 
the  proper  court  in  this  state,  the 
same  proceedings  may  be  had  there- 
on as  might  be  had  upon  the  judg- 
ment in  the  state  of  California;  in 
other  words,  give  it  the  same  faith 
and  credit  as  the  judgment  would 
receive  in  that  state. 

This  would  seem  to  be  the  correct 
rule  and  the  one  to  be  followed  un- 
less there  is  a  conflict  in  some  re- 
spect with  public  policy,  or  unless 
there  is  ,a  constitutional  objection 
or  a  direct  prohibition  by  the  statu- 
tory law  of  this  state;  and  we  find 
no  such  objection  presented  in  thia 
case. 

The  judgment  of  the  district  court 
of  Burleigh  county  provided  that  no 
exteution  issue  on  the  judgment  un- 
til the  judgment  sued  on  was  af- 
firmed by  the  supreme  court  of  the 
state  of  California.  This  properly 
held  in  abeyance  all  further  proceed- 
ings after  the  entry  of  the  jud£^ent 
here  until  an  affirmance  of  the  judg- 
ment by  the  supreme  court  of  Cali- 
fornia. This  affords  the  defendant 
ample  protection  until  the  determin- 
ation of  the  appeal  by  that  court. 
We  are  of  the  opinion,  however, 
that  the  trial  court  in  this  state 
should  also  have  provided  that,  if 
the  supreme  court  of  California  re- 
versed the  judgment,  then  and  in 
that  event  the  plaintiff  should  satis- 
fy the  judgment  which  was  given 
by  the  district  court  of  Burleigh 
county.  The  judgment  appealed 
from  is  modified  to  that  extent.  In 
all  other  respects  the  judgment  ap- 
pealed from  is  affirmed.  The  re- 
spondent is  entitled  to  the  statutory 
costs  on  appeal. 

Birdzell,  J.: 

I  concur  on  the  ground  that  the 
judgment  constitute  a  cause  of  ac- 
tion in  this  state.' 

Bronson,  J.,  concurs. 
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BoUoson,  J.,  dissents. 


Christianson,  Ch.  J.,  concurring: 
I  concur  in  an  affirmance  of  the 
judgment  with  the  modification 
thereof  directed  in  the  opinion  pre- 
pared by  Mr.  Justice  Grace.  As  stat- 
ed in  that  opinion,  the  specifications 
of  error  on  this  appeal  relate  to,  and 
in  reality  present,  only  the  one  ques- 
tion :  May  a  judgment  rendered  in 
the  superior  court  of  California  be 
sued  upon  in  this  state  while  an  ap- 
peal from  such  judgment  is  pending 
in  the  suprenie  court  of  California, 
where  there  lias  been  no  compliance 
with  the  California  statutes  provid- 
ing for  a  stay  of  proceedings  on  ap- 
I>eai  upon  the  fUixig  of  a  supersedeas 
bond? 

There  is  no  controversy  as  to  the 
facts  in  l^is  case.  The  defendant  in 
his  answer  expressly  admitted  that 
judgment  was  rendered  against  him, 
as  alleged  in  the  complaint,  and  that 
he  had  not  paid  the  judgment.  This 
admission,  of  course,  relieved  the 
plaintiff  of  the  burden  of  establish- 
ing, and  of  the  necessity  of  offering 
any  evidence  tending  to  establish, 
these  facts.  1  Enc.  Ev.  398.  Upon 
Hie  trial  it  was  stipulated  as  a  fact 
that  the  defendant  had  not  filed  a 
supersedeas  bond  as  prescribed  by 
§  942,  California  Code  of  Civil  Pro- 
cedure. Hence  we  have  a  situation 
where  an  action  is  brought  in  this 
state  upon  a  California  judgment  in 
all  respects  final  and  enforceable  in 


tlM  N.  W.  857.) 

tbat  state,  subject  alone  to  the  con- 
tingency that  it  may  be  reversed  on 
appeal.  It  is  a  general  rule,  sup- 
ported by  the  great  weight  of  au- 
thority, that  **the  pendency  of  an 
appeal  does  not  prevent  an  action  on 
a  foreign  judgment,  if  the  appeal 
does  not  operate  ,  as  a  supersedeas 
or  stay  of  proceedings  in  the  juris- 
tion  wherein  it  was  rendered,  or  if 
there  has  not  been  a  compliance 
with  the  requisite  conditions  to  ob- 
tain a  supeiiedeas."  16  B.  C.  L.  p. 
942,  §  419. 

See  also  28  Cyc  1504, 1563. 

Appellant  does  not  deny  the  ex- 
istence or  correctness  of  this  gen- 
eral rule,  but  contends  that  it  is  in- 
applicable to  a  California  judgment. 
As  I  read  the  California  statutes  and 
decisions,  the  appeal  taken  by  the 
defendant  from  the  judgment  in- 
volved in  this  case  did  not  operate 
as  a  stay  of  proceedings  on  the  judg- 
ment in  California.  I  therefore 
agree  with  Mr.  Justice  Grace  that, 
inasmuch  as  the  defendant  in  this 
case  failed  to  comply  with  the  Cali- 
fornia statutes  requisite  to  obtain  a 
supersedeas,  the  plaintiff  may  bring 
suit  in  this  state  upon  the  California 
judgment,  even  though  an  appeal 
has  been  taken  therefrom  to,  and  is 
pending  in,  the  supreme  court  of 
that  state.  The  same  conclusion  was 
reached  by  the  supreme  court  of 
Oregon  in  Spencer  v.  Barnes,  65  Or. 
281, 182  Pac  707,  Ann.  Cas.  1916A, 
1287. 


ANNOTATION. 

FemlaBcy  of  appeal  from  jodgmeiit  as  affecting  right  to  enforce  k  fai  anollMr 

state. 


Whether  an  action  may  be  main- 
tained on  a  judgment  rendered  in 
another  state  from  which  an  appeal  or 
writ  of  error  has  been  taken  will  de- 
pend on  the  effect  of  such  appeal  or 
writ  of  error  under  the  law  of  that 
state  as  it  is  proven  or  presumed  to  be. 
If  an  action  may  be  maintained  on 
such  judgment,  notwithstanding  the 
appeal  or  writ  of  error,  in  the  state 
in  which  it  was  rendered,  even  though 
the  issuance  of  execution  thereon  be 


stayed,  it  may  be  maintained  in  any 
other  state;  although  if  execution  has 
been  stayed  in  the  state  where  the 
original  judgm«it  was  rendered,  the 
court  in  which  suit  is  brought  tiiereon 
will  ordinarily  also  stay  execution 
pending' the  determination  of  the  ap- 
peal. 

The  rule  that  where  an  appeal  or 
writ  of  error  does  not  vacate  or  sus- 
pend the  original  judgment,  an  action 
may  be  maintained  thereon  in  the 
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courts  of  another  state,  is  aniformly 
recognized.  See: 

United  States. — Dawson  v.  Daniel 
(1878)  2  Flipp.  301,  Fed.  Cas.  No. 
3668;  Union  Trust  Co.  v.  Rochester  & 
P.  R.  Co.  (1886)  29  Fed.  609;  Wood- 
brid^  &  T.  Engineering  Co.  v.  Bitter 
(1895)  70  Fed.  677. 

California.— Taylor  t.  Shew  (1870) 
39  Cal.  536,  2  Am.  Rep.  478. 

CtMUiecticnt — ^Bank  of  North  Amer- 
ica T.  Wheeler  (1869)  28  Conn.  433,  78 
Am.  Dec.  683  (obiter). 

Ulinois.— Dow  t.  Blake  (1893)  148 
111.  76,  89  AnL  St  Rep.  166,  36  N.  E. 
761. 

Massachusetts.  —  Faber  v.  Hovey 
(1876)  117  Mass.  107,  19  Am.  Rep. 
398;  Clark  v.  Child  (1884)  136  Mass. 
344. 

Nebraska. — Lonnergan  v.  Lonner- 
gan  (1898)  55  Neb.  641,  76  N.  W.  16. 

Nevada.— Rogers  v.  Hatch  (1872) 
8  Nev.  35. 

New  Jersey.  —  Suydam  v.  Hoyt 
(1865)  25  N.  J.  L.  230. 

New  York.  —  Jenkins  t.  Fepoon 
(1801)  2  Johns.  Cas.  312. 

North  Dakota. — Ebner  v.  Stefpan- 
SON  (reported  herewith)  ante,  1261. 

Pennsylvania. — Merchants'  Ins.  Co. 
V.  De  Wolf  (1869)  33  Pa.  45,  76  Am. 
Dec  677;  Falkner  v.  Franklin  Ins.  Co. 
(1851)  1  Phila.  183;  Magnolia  Metal 
Co.  V.  Sterlingworth  R.  Supply  Co. 
(1899)  6  North.  Co.  Rep.  358;  Dryfoos 
V.  Uhl  (1902)  11  Pa.  Dist.  R.  688. 

Virginia. — Piedmont  &  A.  L.  Ins.  Co. 
^v.  Ray  (1881)  75  Va.  821. 

And  see  also  Gaines's  Succession 
(1893)  45  La.  Ann.  1237,  14  So.  283, 
in  which  it  is  held  that  a  decree  ad- 
mitting a  will  to  probate  will  be  rec- 
ognized in  another  state,  although  an 
appeal  has  been  taken  therefrom, 
where  the  appeal  does  not  have  a  sus- 
pensive effect. 

So,  also,  in  England  and  in  Canada, 
it  is  held  that  the  pendency  of  an  ap- 
peal from  a  foreign  judgment  is  no 
bar  to  an  action  thereon,  tljough  it 
may  afford  ground  for  the  equitable 
interposition  of  the  court  to  prevent 
the  possible  abuse  of  its  process,  and, 
on  proper  terms,  to  stay  the  execution 
in  the  action.  See  Scott  v.  Pilkington 
(1862)  2  Best  &  S.  11,  121  Eng.  Re- 


print, 978,  8  Jur.  N.  S.  567,  81  L.  J. 
Q.  B.  N.  S.  81.  6  L.  T.  N.  S.  21;  How- 
land  V.  Codd  (1894)  9  Manitoba  L.  R. 

435. 

But  where  the  effect  of  the  pendency 
of  an  appeal  or  writ  of  error  is  to  de- 
prive a  judgment  of  that  finality  of 
character  necessary  to  entitle  it  to 
admission  in  evidence  in  support  of 
the  right  or  defense  declared  by  it, 
suit  cannot  be  maintained  in  another 
state  thereon  even  though,  under  the 
statute,  execution  may  be  issued  and 
the  judgment  may  be  enforced  dur- 
ing the  appeal  when  only  a  cost  bond 
has  been  given.  Van  Natta  v.  Van 
Natta  (1918)  —  Tex.  Civ.  App.  — ,  200 
S.  W.  907. 

The  court  cannot  refuse  to  give  ef- 
fect to  a  foreign  judgment  which  has 
not  been  superseded  because  it  seems 
probable  that  it  may  be  reversed  by 
the  appellate  court.  Lonnergan  v. 
Lonnergan  (1898)  65  Neb.  641,  76  N. 
W.  16. 

Where,  in  the  state  where  the  judg- 
ment was  rendered,  a  supersedeas 
bond  given .  in  proceedings  in  error 
serves  the  purpose  of  staying  the  ex- 
ecution of  the  judgment  only,  and  is 
no  obstacle  in  the  way  of  another  ac- 
tion on  the  judgment,  an  action  is 
maintainable  thereon  in  the  courts  of 
another  state.  Poll  v.  Hicks  (1903) 
67  Kan.  191,  72  Pac.  847;  Falkner  v. 
Franklin  Ins.  Co.  (1861)  1  Phila. 
(Pa.)  183;  Wood  Co.  v.  Berry  Co. 
(1895)  4  Pa.  Dist.  R.  141;  Magnolia 
Metal  Co.  v.  Sterlingworth  R.  Supply 
Co.  (1899)  6  North.  Co.  Rep.  (Pa.) 
858;  Woodbridge  &  T.  Engineering 
Co.  V.  Ritter  (1895)  70  Fed.  677. 

It  should  be  noted  that  in  the  re- 
ported case  (Ebneb  v.  Steffanson, 
ante,  1261)  it  is  held  that  the  judg- 
ment rendered  in  a  suit  brought  on  the 
judgment  from  which  the  appeal  is 
pending  should  provide  that  no  execu- 
tion shall  issue  until  the  judgment 
sued  on  is  affirmed,  and  that  if  such 
original  judgment  is  reversed,  the 
plaintiff  shall  satisfy  the  judgment  re- 
covered thereon. 

The  court  may  say  that  on  a  re- 
versal of  the  first  judgment  the  de- 
fendant shall  have  a  right  to  audita 
querela,  or  perhaps  to  a  writ  of  error 
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coram  nobis,  to  have  the  court  below 
reverse  its  own  proceedings  and  award 
restitution^  as  the  case  may  require. 
Merchants'  Ins.  Co.  v.  De  Wolf  (1869) 
88  Pa.  45.  75  Am.  Dec.  577. 

It  is  in  the  discretion  of  the  court 
in  which  the  action  upon  the  judgment 
is  brought  pending  a  writ  of  error  to 
stay  the  proceedings  or  not.  Suydam 
V.  Hoyt  (1855)  25  N.  J.  L.  230. 

If  the  appeal  operates  as  a  supers 
aedeas,  execution  will  be  stayed  pend- 
ing the  final  determination  of  the  ap- 
peal. Wood  Go.  V.  Berry  Go.  (1895)  4 
Pa.  Dist  R.  141. 

If  the  plaintiff  can  get  no  execution 
in  the  state  in  which  the  original  judg- 
ment was  rendered  by  reason  of  a 
supersedeas,  the  court  may  well  be 
asked  to  stay  proceedings  in  an  action 
on  the  judgment  unless  it  appears  to 
have  been  a  useless  and  vexatious  ap- 
peal or  writ  of  error,  in  which  case  the 
stay  may  be  refused.  Dawson  v.  Dan- 
iel (1878)  2  Flipp.  301,  Fed.  Cas.  No. 
8,668. 

And  it  18  within  the  discretion  of 
the  court  to  stay  the  action  pending 
an  ai^eal.  though  no  stay  of  execution 
upon  tiia  original  judgment  has  been 
imposed  by  the  foreign  court.  Hunt- 
ington V.  Attrill  (1887)  12  Ont  Pr. 
Rep.  36. 

Where  the  judgment  on  which  the 
suit  was  brought  has  been  reversed 
after  the  recovery  of  judgment  there* 
on,  all  proceedings  on  such  judgment 
will  be  stayed  pending  the  outcome  of 
the  original  suit  Heckling  v.  Allen 
(1882)  4  McCrary,  303,  15  Fed,  196. 

The  court  will  stay  execution  upon 
the  second  judgment  until  the  appeal 
from  Uie  original  judgment  has  been 
determined.  Magnolia  Metal  Co.  v. 
Sterlingworth  B.  Supply  (1899)  6 
Nortii.  Co.  Bep.  (Pa.)  868. 


But  compare  Troy  City  Bank  v.  Lau- 
man  (1857)  Fed.  Cas.  No.  14,194,  in 
which  it  was  held  that  execution  on  a 
judgment  obtained  upon  a  judgment 
rendered  in  another  state  will  not  be 
stayed  by  reason  of  the  fact  that  an 
appeal  has  been  taken  from  the  orig- 
inal judgment,  where  such  appeal  does 
not  operate  as  a  supersedeas. 

The  pendency  of  proceedings  to  set 
aside  a  judgment  in  the  state  in  which 
It  was  rendered  presents  no  obstacle 
to  the  prosecution  of  an  action  there- 
on in  another  state.  Parker  v.  Bow- 
man X1907)  83  Ark.  508, 104  S.  W.  168; 
Tompkins  v.  Cooper  (1896)  97  Ga.  631, 
25  S.  E.  247.  The  court  will,  however, 
if  such  litigation  is  set  up,  defer  judg- 
ment until  the  validity  of  the  original 
judgment  is  determined.  Parker  t. 
Bowman  (Ark.)  supra;  Charlebois  v. 
Great  Northwest  C.  R.  Co.  (1898)  9 
Manitoba  L.  R.  286. 

And  a  judgment  rendered  upon  a 
judgment  by  default,  recovered  in 
another  state,  will  not  be  vacated  be- 
cause the  court  in  such  other  state  has 
opened  the  default;  but  the  defend- 
ant's remedy  is  to  move  to  open  the 
judgment  upon  showing  a  good  de- 
fense upon  the  merits,  a  good  excuse 
for  having  suffered  the  default,  and 
a  good  excuse  for  not  having  set  up 
his  present  claim  before  the  judgment 
was  entered.  Coakley  v.  Rickard 
(1910)  67  Misc.  592,  124  N.  Y.  Supp. 
801. 

In  connection  with  the  subject  here- 
in discussed,  it  is  of  interest  to  note 
that  it  has  been  held  that  suit  may  be 
brought  upon  a  judgment  of  another 
state  pending  a  motion  for  a  new  trial 
before  the  time  for  appeal  has  ex- 
pired. Spencer  v.  Barnes  (1913)  66 
Or.  281, 182  Pac  707»  Ann.  Cas.  1915A, 
1287.  E.  S.  0. 
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C.  R.  DIEHL 

V, 

OEOBGE  C.  CRUMP,  Judge  of  the  District  Court  for  the  Ninth  Judicial 

District,  et  al. 

OhIaKoma  Supreme  Court  — fabruary  SSf  10X9^ 

(—  Okla.  — ,  179  Pac  4.) 

Courts  —  interference  by  legislature  —  affidavit  of  bhui  —  constitution- 
ality. 

1.  A  law  which  provides  that  the  mere  filing  of  an  affidavit  charging 
bias  and  prejudice  is  sufficient  to  disgualijy  a  judge  without  any  hearing 
or  determination  of  whether  the  affidavit  is  true  or  false  is  unconstitu- 
tionalf  as  depriving  the  court  of  judicial  power,  and  verting  the  same  in 
the  litigants  to  that  extent 

[See  note  on  this  question  beginmng  on  page  1275.] 

'  Constitati<mal  law  —  fecial  legisla- 
tion —  interfermee  with  judicial 
power. 

2.  Record  examined,  and  held:  (1) 
That  §  1  of  chapter  136,  Session  Laws 
1917,  is  constitutional  and  valid.  (2) 
That  §  14  of  said  act  is  special  and 
local  legislation,  and  is  unconstitu- 
tional (1)  because  it  was  not  pub- 
lished as  required  by  §  32,  article  6, 
Williams's  Constitution,  and  (2)  be- 
cause it  attempts  to  deprive  the  dis- 
trict court  of  judicial  power  and  vest 
the  same  in  the  litigants. 

[See  6  R.  C.  L.  168.] 

—  local  and  special  law  —  what  la 

3.  A  statute  establishing  a  special 
court  for  a  single  county  of  the  state 
is  not  a  local  or  special  law  within  the 

Headnofes  1  and  2  by  Kane^  J. 

(Sharp  and  HcNeiU,  JJ.,  dissent  in  part.) 


mewing  of  the  provtsiona  of  the  Coih 
stltation  dealing  with  such  laws. 

—  transfer  of  cause  for  bias. 

4.  A  statute  providing  for  the  trans- 
fer of  a  cause  from  a  district  to  a  su- 
perior court  in  only  one  county  in  the 
state,  upon  filing  an  affidavit  of  bias, 
violates  a  constitutional  provision  that 
all  laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the 
state. 

—  changing  jurisdiction  of  courts. 

6.  A  sta^te  providing  for  the  trans- 
fer  of  a  cause  from  a  district  to  a  su- 
perior court  in  only  one  county  of  the 
state,  upon  filing  an  affidavit  of  bias, 
violates  a  constitutional  provision  for- 
bidding local  or  special  laws  regulat- 
ing the  practice  or  Jurisdiction  of 
courts. 


Original  application  for  a  writ  to  prohibit  the  defendant  judge  from 
trying  a  certain  criminal  case  pending  upon  an  Indictment  charging  peti- 
tioner with  violation  of  the  State  Election  Laws.  Writ  denied. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  S.  L.  0*Bannon,  C.  T.  Hnd- 
dlestMi,  and  Logan  Stephens<Ht,  for 
plaintiff: 


A  writ  of  prohibition  is  the  only 
plain,  adequate,  and  complete  remedy 
to  restrain  an  inferior  court  from  pro- 
ceeding beyond  the  authority  or  juris- 
diction given  it  by  law. 

Evans  v.  Willis,  22  Okla.  322,  19 
L.R.A.  (N.S.)  1050,  97  Pac.  1047,  18 
Ann.  Cas.  258;  State  ex  rel.  Evans  v. 
Shea,  28  Okla.  826, 116  Pac.  862;  Hirsh 


V.  Twyford,  40  Okla.  223, 189  Pac.  313; 
High.  Extr.  L^g.  Rem.  S  762:  State  ex 
rel.  Haskell  v.  Huston,  21  Okla.  782, 

97  Pac.  982. 

The  act  creating  the  superior  court 
for  Okfuskee  county  is  not  unconsti- 
tutional. 

Leatherock  v.  Lawter,  45  Okla.  720, 
147  Pac.  324;  Chickasha  Cotton  Oil 
Co.  V.  Lamb,  28  Okla.  288,  114  Pac. 
333;  Pond  Creek  v.  Haskell,  21  Okla. 
785,  97  Pac.  388;  Be  Wellington.  16 
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Pick.  87,  26  Am.  Dec.  631 ;  Falconer  v. 
Robinson,  46  Ala.  840;  Cooley,  Const. 
Lim.  105;  People  ex  rel.  Burrows  v. 
Orange  County,  17  N.  Y.  241;  Clarke 
V.  Rochester,  24  Barb.  471;  Burks  v. 
Walker,  25  Okla.  368,  109  Fac.  644; 
Waterman  v.  Hawkins,  75  Ark.  120,  86 
S.  W.  844;  State  ex  rel.  Donbam  v. 
Yancy,  123  Mo.  391,  27  S.  W.  380;  State 
ex  rel.  Henderson  v.  County  Ct.  50  Mo. 
324,  11  Am.  Bep.  416;  State  ex  rel. 
Atty.  Gen.  v.  Watson,  71  Mo.  470; 
Ewing  V.  Hoblitzelle,  86  Mo.  64 ;  State 
ex  rel.  Strong  v.  Superior  Ct.  38  Okla. . 
366,  132  Pac  1077;  Oklahoma  F.  Ins. 
Co.  V.  PhiUips,  27  Okla.  234,  111  Fac. 
884. 

Messrs.  S.  P.  Freeling,  Attorney 
General,  R.  M.  McMillan,  R.  £.  Wood, 
Assistant  Attorney  General,  and  C  £. 
Hall,  for  defendants : 

The  act  seeking  to  establish  the  su- 
perior court  is  unconstitutional. 

Oklahoma  County  v.  Beaty,  —  Okla. 
~,  171  Pac.  34;  Ex  parte  N.  K.  Fair- 
bank  Co.  194  Fed.  978;  Conn  t.  Chad- 
wick,  17  Fla.  440;  Howard  County  v. 
State,  120  Ind.  282, 22  N.  E.  256;  White 
V.  State,  123  Ala,  677,  26  So.  843; 
Splane's  Petition,  128  Pa.  627,  16  Atl. 
481;  Kilbourn  v.  Thompson,  103  U.  S. 
168, 26  L.  ed.  877;  Mabry  t.  Baxter,  11 
Heisk.  689;  Cooley,  Const.  Lim.  &th  ed. 
p.  115,  T  96;  United  States  Klein, 
13  Wall.  129,  20  H  ed.  520;  Ex  parte 
State  Bar  Asso.  92  Ala.  117,  8  So.  769; 
Cox  T.  United  States,  5  Okla.  701,  60 
Pac.  176;  State  ex  rel.  Nowakowski  v. 
Lockridge,  6  Oklft.  Grim.  Rep.  220,  46 
URJl.(N.S.)  626,  118  Pac  162,  Ann. 
Cas.  1913G,  251;  Crawford  v.  Fergu- 
son, 5  Okla.  Crim.  Rep.  887,  46  L.R.A. 
(N.S.)  519,  116  Pac.  278;  Kelly  v. 
Ferguson,  6  Okla.  Crim.  Rep.  819,  114 
Pac  681;  O'Brien  v.  Clark,  6  Okla. 
Grim.  Rep.  114,  118  Pac  648;  State 
T.  Brown,  8  Okla.  Grim.  Rep.  60,  126 
Pac  246,  Ann.  Gaa.  1914C,  394;  Long 
T.  Alien,  10  Okla.  Grim.  Rep.  182,  135 
Pac  443;  Johnson  v.  Wells,  6  Okla. 
Crim.  Rep.  699,  115  Pac  876;  State 
ex  rel.  Courthoase  ft  G.  H.  Gomrs.  t. 
Gooley,  66  Minn.  540,  68  N.  W.  150; 
Wanser  v.  Boos,  60  N.  J.  L.  482,  64 
Am.  St.  Rep.  600,  38  Atl.  449;  State  ex 
rel.  Douglas  v.  Ritt»  76  Minn.  631,  79 
N.  W.  535. 

Kane,  J.,  delivered  the  opinion  of 
the  court: 

This  Is  an  ori^nal  application  for 
a  writ  prohibiting  George  C.  Crump, 
as  judge  of  the  district  court  of 


CRUMP.  1278 

Pac.  4.) 

Okfuskee  county,  from  trying  a  cer- 
tain criminal  case  wherein  the  peti- 
tioner is  charged  upon  an  indictment 
with  a  violation  of  ^e  Election  Laws 
of  the  state. 

The  petition  of  the  plaintiif 
charges  in  effect  that,  when  he  was 
called  upon  to  plead  to  the  indict- 
ment filed  against  him  in  the  crim- 
inal case,  he  filed  the  aflUdavit  pre* 
scribed  by  §  14,  chapter  186,  Session 
Laws  1917,  wherein  he  staied  that 
he  could  not  have  a  fair  and  impar- 
tial trial  before  said  district  court  by 
reason  of  the  bias  and  prejudice  of 
said  district  judge;  that  by  virtue  of 
said  statute,  immediately  upon  filing 
said  affidavit,  the  district  court  lost, 
and  the  aup^or  court  acquired,  ju- 
risdiction of  said  criminal  cause. 

The  answer  of  the  respondent  al- 
leged in  effect  that  the  act  of  the  leg- 
islature which  attempts  to  create  a 
superior  court  for  Okfuskee  county 
invaded  the  province  of  the  judici- 
ary, and  was  unconstitutional  and 
void  for  the  reasons  that  it  invaded 
the  province  of  the  judiciary, 
and  that,  although  said  act  was 
local  or  special  in  its  nature,  it  was 
considered  and  passed  by  the  legisla- 
ture without  being  published  as  re- 
quired by  §  32,  article  5,  William's 
Constitution,  which  provides:  "No 
special  or  local  law  shall  be  consid- 
ered by  the  legislature  until  notice 
of  the  intended  introduction  of  such 
bill  or  bills  shall  first  have  been  pub- 
lished for  four  consecutive  weeln  in 
some  new&paper  published  or  of  gen- 
eral circulation  in  the  city  or  county 
affected  by  such  law,  stating  in  sub- 
stance the  contents  thereof  and  ver- 
ified proof  of  such  publication  filed 
with  the  secretary  of  state." 

The  particular  sections  of  the  act 
which  are  attacked  as  unconstitu- 
tional are  §^  1  and  14,  which  pro- 
vide, respectively,  as  follows: 

Section  1 :  "There  is  hereby  cre- 
ated and  established  in  every  county 
in  this  state,  having  a  population  of 
more  than  19,990  and  not  to  exceed 
20,000,  according  to  the  last  or  any 
future  Federal  census,  a  court  of 
civil  and  criminal  jurisdiction  co- 
extensive with  the  county  to  be 


Digitized  by 


Google 


1274 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJt. 


known  as  the  superior  court  of  such 
county,  which  shall  be  a  court  of 
record  and  shall  be  held  at  the 
county  seat  of  such  county." 

Section  14:  "All  causes,  whether 
civil,  criminal,  probate  or  otherwise, 
now  pending  or  that  may  hereafter 
be  filed  in  the  district  court  of  every 
such  county,  shall  be  transferred  to 
such  superior  court  by  the  court 
clerk  of  such  county  on  the  filing  of 
an  affidavit  in  such  district  court, 
with  the  court  clerk  thereof,  by  any 
party  to  any  such  cause  or  his  or  her 
attorney  of  record,  or  by  the  county 
attorney  of  any  such  county,  statingr 
that  such  party  or  that  the  state  of 
Oklahoma,  if  the  same  be  a  criminal 
case,  cannot  have  a  fair  and  impar- 
tial trial  before  such  district  judge 
by  reason  of  the  bias  and  prejudice 
of  such  district  judge.  Immediately 
upon  the  filing  of  such  affidavits  and 
concurrently  therewith,  the  district 
court  shall  lose  jurisdiction  and  the 
superior  court  shall  acquire  juris- 
diction of  such  cause,  and  it  is  here- 
by made  the  duty  of  such  court  clerk 
to  immediately  transfer  to  and  file 
in  such  superior  court,  all  the  orig- 
inal files  and  papers  of  said  cause,  to- 
gether with  a  certified  transcript  of 
such  files,  the  accrued  costs  in  such 
cause,  and  the  entries  and  records 
made  in  said  cause  in  such  district 
court,  and  the  same  shall  be  docketed 
in  such  superior  court  and  proceeded 
with  in  the  same  manner  and  with 
like  effect  as  if  the  same  had  been 
originally  filed  in  such  superior 
court." 

In  Leatherock  v.  Lawter,  46  Okla. 
720,  147  Pac.  324,  the  question  of 
whether  an  act  establishing  a  superi- 
or court  for  a  single  county  was  a 
iocal  or  special  law  was  presented 
squarely  to  this 
court  for  determina- 
tion. After  a  care- 
ful consideration  of 
the  question  the  court  answered  the 
question  in  the  negative,  and  also 
held  that  the  act  which  repealed  the 
act  establishing  a  superior  court  in 
Custer  county  was  general  in  its  na- 
ture and  imiform  in  its  operation,  in 
that  it  affected  all  the  citizens  of  the 


ConatMatlonal 
imw—iocml  and 
■pedal  law— 
wbat  Is. 


state  alike  so  far  as  the  exercise  of 
its  jurisdiction  and  power  is  con- 
cerned. Whilst  the  writer  of  this 
opinion  dissented  in  the  Leatherock 
Case,  and  still  believes  that  legisla- 
tion of  this  kind  is  purely  local  and 
special,  there  can  be  no  doubt  that 
the  Leathercock  Case  is  squarely 
in  point  here,  and 
upholds  the  consti-  l?.r/iS!o— 

tUtlOnallty     of     tlie  lnterfei*»ee 

section  of  the  act  Swei"**'*^ 
■creating  the  court. 
Granting  then,  that  §  1  of  the  act  is 
general  and  not  special  or  local  legis- 
lation, it  does  not  follow  that  the 
same  must  be  said  of  §  14  of  the  act 
Section  14,  it  will  be  observed,  re- 
lates directly  to  the  disqualification 
of  the  judge  of  a  court  for  bias  and 
prejudice.  It  provides  in  effect  that, 
upon  filing  the  prescribed  affidavit  in 
the  district  court  with  the  derk 
thereof,  by  a  party  to  any  cause 
pending  therein,  merely  stating  that 
such  party  cannot  have,  a  fair  and 
impartial  trial  before  such  district 
judge  by  reason  of  the  bias  and 
prejudice  of  such  district  judge,  the 
district  court  forthwith  loses,  and 
the  superior  court  acquires,  jurisdic- 
tion of  the  cause,  and  it  shall  be  the 
duty  of  the  clerk  of  the  latter  court 
to  immediately  transfer  such  cause 
to  the  superior  court.  It  is  conceded 
that  the  district  courts  are  constitu- 
tional courts,  having  general  original 
jurisdiction  throughout  the  state, 
and  it  is  also  conceded  that  there  is  a 
general  law  operating  uniformly 
throughout  the  state  which  provides, 
in  effect,  that  where  any  party  to 
any  cause  pending  in  a  court  of 
record  desires  a  change  of  judge,  he 
must  file  a  written  application  with 
the  clerk  of  the  court,  setting  forth 
the  grounds  or  facts  upon  which  the 
claim  is  made  that  the  judge  is  dis- 
qualified, and  request  said  judge  so 
to  certify  after  reasonable  notice  to 
the  other  side,  which  application 
must  be  presented  to  such  judge, 
and,  upon  his  failure  to  sustain  such 
application  within  three  days  before 
said  cause  is  set  for  trial,  application 
may  be  made  to  the  proper  tribunal 
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for  mandamus  requiriiij:  him  to  do 

80. 

The  best  proof  possible  that  §  14 
is  a  local  and  special  law,  and  does 
not  (iperate  uniformly  throughout 
the  state,  is  that  it  does  not  apply  to 
any  other  district  judge  in  the  state 
except  the  judge  of  the  district 
court  of  the  judicial  district,  and  it 
does  not  affect  him  except  when  he 
is  sitting  in  one  of  the  several  coun-> 
ties  composing  his  judicial  district, 
to  wit,  Okfuskee  county.  If  this 
were  permitted  it  would  tend  to  de- 
stroy the  harmony  of  the  judicial 
system  provided  for  by  the  Constitu- 
tion, and  work  in- 
m£»"/oJ  uh.  terminable  confu- 
sion in  the  trial  of 
causes.  Section  59,  art.  5,  William's 
Constitution,  provides  that  laws  of  a 
general  nature  shall  have  a  uniform 
operation  throughout  the  state.  It 
does  not  require  argument  to  show 
that  §  14,  now  under  consideration, 
does  not  meet  this  requirement.  An- 
other section  of  the  Constitution  (§ 
46,  art.  5)  provides  that  the  legisla- 
ture shall  not  pass  any  local  or 
special  law  regulating  the  practice 
or  jurisdiction  of,  or  changing  the 
rules  of  evidence,  in.  judicial  pro- 
ceedings or  inquiry  before  the  courts. 
Section  14  seems  to  be  in  direct  con- 

-tAMMimtnm         ^^^^  ^^^^ 
t«ns«iatio»        tion  of  the  Constitu- 
of  covrta.  ^j^jj^  attempts 

to  regulate  the  practice  and  jurisdic- 
tion of  a  court  of  general  jurisdic- 
tion, not  by  a  general  law  applicable 
to  all  district  courts  and  judges,  but 
by  a  law  applicable  to  a  single  dis- 
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trict  judge  while  he  is  sitting  in  one 
of  the  counties  comprising  his  ju- 
dicial district. 

For  the  reasons  stated,  we  think 
14  is  a  special  and  local  law,  and 
at,    not  having 
been  pubhshwl  m  aV-St;*— 

provided    m    §    32,  leB;i»lat«re- 

supra,of  theConsti-  SSK'*""*^ 
tution,  it  must  fall 
as  an  invalid  act. 

In  our  judgment,  before  the  plain- 
tiff is  entitled  to  a  change  of  judge 
upon  the  ground  of  bias  and  preju- 
dice of  the  judge,  he  must  file  an  sM- 
davit,  as  provided  by  the  general  law 
governing  such  matters,  "setting 
forth  the  grounds  or  facts  on  which 
the  claim  is  made  that  the  judge  is 
disqualified."  Moreover,  it  has  been 
held  that  a  law  which  provides  that 
the  mere  filing  of  an  affidavit  charg- 
ing bias  and  prejudice  is  sufficient 
to  disqualify  a  judge,  without  any 
hearing  or  determination  of  whether 
the  affidavit  is  true  or  false,  is  un- 
constitutional, as  depriving  the  court 
of  judicial  power,  and.  vesting  the 
same  in  the  litigants  to  that  extent. 
Ex  parte  N.  K.  Fairbank  Co.  (D,  C.) 
m  Fed.  978. 

For  the  reasons  stated,  the  writ  of 
prohibition  prayed  for  is  denied. 

All  the  Justices  concur  in  the  con- 
clusion reached. 

Sharp  and  McNeill,  JJ.,  dissent 
from  that  portion  of  the  opinion  sus- 
taining the  constitutionality  of  the 
part  of  the  statute  creating  superior 
courts  in  counties  "having  a  popula- 
tion of  more  than  19,990,  and  not  to 
exceed  20,000." 


ANNOTATION. 


ComtiUiUonaEty  of  statute  making  mere  filing  of  affidavh  of  bias  or  pr«!|iiiliee 

sufficient  to  disqualify  judge. 


It  is  held  in  the  reported  case 
(DiEHL  V.  Ceump,  ante,  1272)  that  a 
statute  which  provides  that  the  mere 
filing  of  an  affidavit  charging  bias  and 
prejudice  Is  sufficient  to  disqualify  a. 
judge,  without  any  hearing  or  deter- 
mination of  whether  the  affidavit  is 
true  or  false,  is  unconstitutional,  as 


depriving  the  court  of  judicial  power, 
and  vesting  the  same  in  the  litigants 
to  that  extent.  In  so  holding  the  court 
follows  Ex  parte  N.  K  Fairbank  Co. 
(1912)  194  Fed.  978,  which  involved 
the  validity  of  §  21  of  the  Federal  Ju- 
dicial Code  (36  Stat,  at  L.  1090,  chap. 
231,  Comp.  Stat.  §  988,  4  Fed.  SUt. 


Digitized  by 


Google 


1276 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJI. 


Anno.  2d  ed.  p.  832),  if  construed  to 
mean  that  tiie  mere  filinsr  of  an  affida- 
vit of  prejudice  was  sufficient  to  devest 
a  jndge  of  further  power  in  the  case. 
Holding  that,  as  thus  construed,  the 
Code  section  would  be  unconstitution- 
al, the  court  said:  "Is  not  the  real 
operation  of  §  21  of  the  Judicial  Code 
to  arm  the  litigant*  in  everything  ex- 
cept mere  form,  with  the  judicial 
power  of  the  court,  and  to  leave  it  ab- 
solutely to  the  litigant  to  decide  and 
determine,  in  his  own  case,  upon  the 
particular  facta  as  he  selects  and  pre- 
sents them  in  his  ex  parte  affidavit, 
whether  they  are  true  or  false,  that 
the  judge  is  disqualified,  although  in 
truth  and  in  fact  the  judge  may  have 
neither  bias  nor  prejudice,  and  is  in 
every  way  competent  to  sit  on  the 
trial  of  the  case?  Unquestionably, 
personal  prejudice  or  bias  as  to  par^ 
ties  may  be  made  a  cause  for  disquali- 
fying a  judge  on  the  trial  of  a  partic- 
ular case.  When,  however,  as  here, 
the  statute  does  not  undertake  to  de- 
iine  or  prescribe  the  facts  which  shall 
constitute  bias  or  prejudice,  or  the 
evidence  which  shall  prove  It,  and 
commands  that  an  ex  parte  affida- 
vit of  a  litigant  shall  establish  not 
only  that  the  facts  selected  and 
grouped  in  the  affidavit  constitute  per- 
sonal bias  or  prejudice  in  the  eye  of 
the  law,  but  that  their  existence  is  to 
be  taken  as  conclusively  proved  by  the 
ex  parte  affidavit,  whether  true  or 
false,  and  ipso  facto  disqualify  the 
judge — has  not  Congress  inevitably 
delegated  to  the  litigant,  in  effect,  the 
legislative  power  to  prescribe  and  de- 
fine the  causes  which,  when  proved, 
shall  constitute  personal  prejudice  or 
bias,  and  also  delegated  to  the  litigant 
the  judicial  power  of  determining  in 
his  own  case,  upon  its  particular  facts 
as  be  makes  them  to  appear  in  his  af- 
fidavit, both  the  law  and  fact  in  his 
favor,  and  thereupon  of  stripping  the 
judge  of  his  functions  in  his  own 
court,  without  any  investigation  by 
him,  or  hearing  by  any  other  judicial 
officer?" 

On  the  other  hand,  the  view  has 
been  taken  in  Montana  and  Ohio  that 

a  statute  which  makes  the  mere  filing 
of  an  affidavit  of  bias  or  prejudice  suf- 


ficient to  disqualify  a  judge  is  not  un- 
constitutional. State  ex  rel.  Anaconda 
Copper  Mln.  Co.  v.  Clancy  (1904)  80 
Mont.  629,  77  Pac.  312;  State  ez  rel. 
Durand  v.  Second  Judicial  Dist.  Gt. 
(1904)  80  Mont.  547,  77  Pac.  318; 
State  ex  rel.  Wulle  v.  Dirlam  (1906)  28 
Ohio  C.  C.  69 ;  See  also  Godbe  v.  Mc- 
Cormick  (1868)  1  Mont.  106. 

In  State  ex  rel.  Anaconda  Copper 
Min.  Co.  V.  Clancy  (Mont)  supra,  the 
court  said:  "The  particular  objection 
made  here  is  that  the  filing  of  the  affi- 
davit operates  ipso  facto  to  deprive 
the  judge  against  whom  it  is  aimed  of 
authority  to  proceed  with  the  trial  of 
the  cause,  and  that  no  provision  is 
made  at  all  for  determining  judicially 
whether,  as  a  fact,  the  judge  is  actual- 
ly biased  or  prejudiced,  or,  in  other 
words,  that  this  act  attempts  to  deter- 
mine the  question  of  bias  and  preju- 
dice in  advance,  or  permits  the  litigant 
to  do  80,  whereas  that  can  only  be 
done  by  a  judicial  investigation  and 
determination.  But  this  proceeding  to 
disqualify  a  judge  is  analogous  to  a 
proceeding  for  change  of  venue,  and 
no  one  has  yet  dented  the  right  of  the 
legislature  to  provide  for  a  change  of 
venue  upon  such  terms  as  it  may  pro- 
pose. The  authority  to  enact  such 
statutes  is  not  derived  from  the  Con- 
stitution, but  is  inherent  in  the  legis- 
lature, subject  only  to  the  constitu- 
tional provision  that  such  laws  shall 
not  be  local  or  special.  In  the  ab- 
sence of  any  constitutional  inhibition, 
we  know  of  no  reason  why  the  legisla- 
ture might  not  provide  for  a  change 
of  venue  merely  upon  demand  of 
either  party,  without  assigning  any 
reason  whatever.  4  Enc.  PI.  &  Pr.  431. 
The  mere  fact  that  no  provision  is 
made  for  a  judicial  determination  of 
the  bias  or  prejudice  of  the  judge 
against  whom  the  affidavit  may  be  di- 
rected is  not  itself  sufficient  to  in- 
validate this  act.  As  a  matter  of  fact, 
it  is  not  the  bias  or  prejudice  of  the 
judge  which  disqualifies  him,  but  the 
mere  imputation  of  such  bias  and  pre- 
judice, and  that  leaves  nothing  to  bo 
judicially  determined." 

In  State  ex  rel.  Wulle  v.  DirUm 
(1906)  28  Ohio  C.  C.  69,  which  was  a 
proceeding  instituted  to  restrain  Uie 
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defendant  from  acting  aa  judge  in  a 

certain  cause  because  of  the  fact  that 
an  affidavit  had  been  filed  seeking  to 
disqualify  him  on  account  of  bias  and 
prejudice,  the  court  held  that  the  mere 
filing  of  such  an  affidavit  was  suffi- 
cient to  disqualify  the  judge  under  the 
Ohio  statute  (Rev.  Stat  §  660),  and 
that  the  statute  was  not  unconstitu- 
tional aa  being  an  attempted  depriva- 
tion of  judicial  powers  by  the  legisla- 
ture. The  court  said:  "While  the 
question  may  be  a  serious  one,  yet  we 
are  inclined  to  follow  what  we  believe 
to  be  the  safer  rule  of  holding  that 
the  statute  is  not  an  abridgment  of 
the  rights  or  powers  of  the  judiciary 
by  the  legislature,  but  simply  a  pro- 
vision for  a  litigant  to  have  what  is, 
in  substance,  a  change  of  venue.  In- 
stead of  transferring  the  case  to  an- 
other jurisdiction,  it  retains  the  case 
in  the  jurisdiction  where  the  action  is 
brought,  but  provides  for  another 
Judge  to  hear  and  determine  the  cause. 
This  statute,  as  we  view  it,  ^oes  not 
rob  the  court  of  any  of  its  powers  or 
jurisdiction  to  hear  and  determine  the 
cause,  but  simply  provides  that  an- 
other judge  than  those  disqualified  by 
the  statute  shall  preside  in  the  hear- 
ing of  the  case  when  tried."  In  Wolfe 
V.  Marmet  (1905)  72  Ohio  St  678,  74 
N.  B.  1076k  and  in  Duncan  State 


(1910)  82  Ohio  St  361.  92  N.  E.  481, 
the  question  of  tiie  validity  of  the 
Ohio  statute  waa  raised,  but  not  de- 
termined. 

The  rule  laid  down  by  the  supreme 
court  of  Oklahoma  in  the  reported 
case  (DiEHL  v.  Crump,  ante,  1272)  is 
in  apparent  conflict  with  an  earlier 
decision  in  the  same  jurisdiction, 
which  decision,  however,  was  by  the 
criminal  court  of  appeals,  and  in- 
volved a  statute  of  somewhat  different 
phraseology.  See  Ex  parte  Ellis 
(1909)  S  OUa.  Crim.  Bep.  220,  26 
L.R.A.(N.S.)  €63,  106  Pac.  184,  Ann. 
Cas.  1912A,  863.  The  statutory  provi- 
sion in  that  case  was  as  follows :  **No 
judge  of  the  county  court  shall  sit  in 
any  cause  or  proceeding  pending, 
after  any  party  thereto  has  filed  an 
affidavit  in  writing,  corroborated  by 
two  credible  persons  residing  in  the 
coun^,  stating  that  affiant  has  good 
reasons  to  believe  and  does  believe 
that  the  judge  is  so  prejudiced  against 
him  that  he  cannot  have  a  fair  and  im- 
partial trial  if  such  judge  continues 
to  preside  in  such  case."  It  was  held 
that  the  statute  was  clearly  not  re- 
strictive of,  and  did  not  impair,  the 
constitutional  guaranty  that  "right 
and  justice  shall  be  administered  with* 
out  prejudice."  W.  K.  M. 


BE  ESTATE  OF  ISAAC  T.  PUTEBBAUGH.  Deceased, 
H.  P.  BOBINS  et  al.,  Appl^ 

PemtsyltMifiia  Supreme  Court— April  99,  1018m 
(261  Pa.  288, 104  Atl.  601.) 

ViD  —  bequest  to  child  of  son  —  indasion  of  adopted  child. 

1.  A  child  adopted  after  death  of  testator  is  not  within  a  provision  of 
the  will  givinsT  a  life  estate  to  testator's  son,  and  after  the  death  of  the 

son  to  his  child  or  children. 

[See  note  on  this  question  beginning  on  page  1280.] 

— construction  —  Intention.  Parent  and  chfld  —  elTect  of  ad(q»Uon. 

2.  The  first  inquiry  in  the  construe-       3.  Giving  an  adopted  child  a  right 
tlon  of  a  will  is  to  ascertam,  if  possible,        i^v^.u  uj™  <> 
theintenUon  of  the  testator  as  ex-  to  inherit  does  not  make  hmi  a  child  in 
pressed  in  the  will,  which,  when  onoe  fact  or  change  his  identity, 
ascertained,  must  be  given  effect.              [See  1  R.  C.  L.  692,  593.] 
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Appeal  by  legatees  from  a  decree  of  the  Orphans'  Court  (Sando,  J.) 

for  Monroe  County  overruling  exceptions  to  the  adjudication  of  the  final 
account  of  the  testamentary  trustee  of  the  estate  of  Isaac  T.  Futerbaugrh, 
deceased.  Reversed, 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Wilton  A.  Erdman,  for  appel-    pellee,  now  Mrs.  Edna  Puterbaufh 


lants: 

Under  the  statute,  Edna  Puterbaugh 
Mfiurah  is  not  a  child  of  Harrison  S. 
Puterbaughf  the  son  of  the  testator. 

Schafer  v.  Eneu,  54  Pa.  304;  Com. 
V.  Nancrede,  32  Pa.  389;  Edwards's 
Appeal,  108  Pa.  283;  Phillips's  Estate, 
17  Pa.  Super.  Ct.  103 ;  Freeman's  Es- 
tate, 40  Pa.  Super.  *Ct.  31;  Goldstein 
T.  Hammell,  236  Pa.  305,  84  Atl.  772. 

She  was  not  bom  unlil  more  than  a 
year  and  a  half  after  testator's  death, 
and  certainly  could  not  have  been  in 
the  contemplation  of  the  testator. 

Kohler's  Estate,  199  Fa.  455,  49  Atl. 
286;  Beahlor's  Estate,  23  Pa.  Dist 
R.  1117. 

In  the  absence  of  anything  in  the 
will  to  show  an  intention  on  tiie  part 
of  Isaac  T.  Puterbaugh  to  include 
adopted  children  in  the  class  desig- 
nated by  him  as  "children,"  it  was  an 
orror  to  place  her  in  that  class. 

6  Am.  &  Eng.  Enc.  Law.  2d  ed.  1089; 
Schafer  v.  Eneu,  54  Pa.  304;  Com  v. 
Nancrede,  32  Fa.  389 ;  Phillips's  Estate, 
17  Fa.  Super.  Ct.  103;  Edwards's  Ap- 
peal, 108  Fa.  283 ;  Morsran  v.  Reel,  218 
Pa.  81,  62  Atl.  253;  Bumetfs  Estate, 
219  Fa.  699,  69  Atl.  74;  Freeman's  Es- 
tate, 40  Fa.  Super.  Ct  31;  Hood  v. 
Pennsylvania  Soc.  221  Pa.  474,  70  Atl. 
845;  Crozer's  Estate,  257  Pa.  241,  101 
Atl.  801;  Line's  Estate,  221  Pa.  374, 
19  L.R.A.(N.S.)  293,  70  Atl.  791; 
Hughes's  Estate,  225  Fa.  79,  73  Atl. 
1061;  Harrison's  Estate,  202  Fa.  381, 
51  Atl.  976. 

Messrs.  A.  Mitchell  Palmer  and  C 
Raymond  Benainger  for  appellee. 

Stewart,  J.,  delivered  the  opinion 
of  the  court: 

Isaac  T.  Puterbaugh,  late  of  Mon- 
roe county,  died  March  26,  1889, 
testate,  leaving  to  survive  him  a  son, 
Harrison  S.,  who  at  that  time  was 
about  forty  years  of  age,  married, 
but  without  children.  This  son, 
Harrison  S„  died  intestate  May  26, 
1916,  leaving  a  widow,  no  natural- 
bom  child  or  children,  but  an  adopt- 
ed child  Edna,  who  had  been  adopted 
by  him  under  a  decree  of  court  of 
May  29,  1894,  and  is  here  the  ap- 


Marsh.  By  the  will  of  Isaac  •  T. 
Puterbaugh,  he  directed,  inter  alia, 
as  follows:  "Fifth.  All  the  rest  and 
residue  of  my  estate  consisting  of 
personal  property,  I  give  and  be- 
queath to  my  executor  hereinafter 
named,  in  trust  for  the  following 
purpose,  viz.:  Hiat  my  said  ex- 
ecutor shall  keep  the  same  invested 
or  invest  the  same  in  good  securi- 
ties, and  shall  pay  the  interest  and 
income  thereof  to  my  said  son,  Har- 
rison S.,  during  his  natural  life,  and 
at  his  death  shall  give,  assign,  and 
transfer  the  said  estate  absolutely 
to  his  child  or  children  and  their 
heirs,  ...  in  the  event  of  my 
said  son,  Harrison  S.,  dying  without 
leaving  any  child  or  children,  then" 
over. 

After  the  death  of  Harrison  S., 
the  trustee  filed  his  account,  show- 
ing a  balance  in  the  trust  fund  of 
$7,925.66,  which  the  auditing  judge. 
Honorable  M.  F.  Sando,  spedally 
presiding,  awarded,  after  payment 
of  costs  and  expenses,  to  Mrs.  Edna 
Puterbaugh  Marsh,  the  adopted 
child  of  Harrison  S.  To  this  final 
order  exceptions  were  filed  by  H.  P. 
Robins  and  Edwin  Robins,  who 
claim  the  entire  fund  as  residuary 
legatees  to  whom  the  entire  fund  re- 
sulted under  the  will  in  the  event  of 
Harrison  S.  dying  without  leaving 
child  or  children.  Upon  the  ex- 
ceptions being  overruled,  this  ap- 
peal was  taken. 

It  brings  before  us  the  single  con- 
troverted question  of  who  is  entitled 
to  the  fund,  whether  the  adopted 
child  of  Harrison  S.,  or  the  residu- 
ary legatees  under  the  will  of  Uie 
testator,  were  to  take  in  the 
event  of  Harrison  S.  dying  without 
child  or  children.  In  this  as  in 
every  other  testamentary  disposi- 
tion which  becomes  the  subject  of 
judicial  construction  or  interpreta- 
tion, the  first  inquiry  must  be  to 
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ascertain,  if  possible,  the  intention 
of  the  testator  as  ex- 
JSS:3S*t!Si««:  pressed  in  his  will, 
which,  once  ascer- 
tained, must  be  given  effect  The 
peculiarity  here  is  that,  while  the 
will  is  entirely  free  from  ambiguity 
in  itself,  inasmuch  as  the  beneficia- 
ries are  not  mentioned  by  name, 
owing  to  certain  conditions  and  cir- 
cumstances which  arose  subsequent- 
ly to  the  testatoi<s  death,  more  or 
less  difficulty  is  encountered  when 
we  come  to  apply  it  to  the  person 
or  persons  designated  by  the  testa- 
tor in  distinction  from  all  others. 
The  gift  here,  over  upon  the  death 
of  Hairison  S.,  is  to  "his  child  or 
children  and  their  heirs,  .  .  . 
and  in  the  event  of  his  dying  with- 
out leaving  any  child  or  children, 
then"  over.  Whom  did  the  testator 
understand  to  be  comprehended 
within  the  words,  "children  of  Har- 
rison S.,"  as  he  here  employed  them? 
It  is  proper  enough  to  assume  that 
he  knew  of  existing  legislation  that 
enabled  any  proper  person,  by  and 
witii  the  consent  of  the  parent  or 
guardian  of  a  minor  child  and  witii 
the  approval  of  the  court,  to  adopt  it 
as  his  child  and  heir;  but  it  is  quite 
as  fair  and  proper  to  assume  tiiat  he 
knew  at  the  same  time  of  the  clear 
distinction  the  law  makes  between 
natural  and  adopted  children;  for 
instance,  that  giving  the  latter  the 
right  to  inherit  does  not  make  him 
a  child  in  fact  (Com.  v.  Nancrede, 
32  Pa.  889),  that  one  adopted  has 
p.«-t  .>«  the  rights  of  a  child 
ekii«-«ff«et  Of  Without  bemg  a 
adoptl...  ^jjjji^^  ^jjj  tjj^t  the 

identity  of  the  child  is  not  changed 
(Schafer  v.  Eneu,  54  Pa.  304) .  We 
derive  but  little  light  from  these  as- 
sumptions. A  circumstance  which 
we  tiiink,  however,  goes  very  far  in 
support  of  appellants'  contention,  is 
that  the  adoption  of  this  appellee 
occurred  four  years  after  the  death 
of  the  testator,  and  nothing  is  to  be 
found  in  the  will  suggesting  that,  so 
far  as  testator  knew,  the  adoption 
of  a  child  was  then  contemplated. 
Not  a  single  extrinsic  fact  can  be 
pointed  to  as  indicating  that  the  tes- 
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tator  intended  that  anyone  not  of  his 
blood  should  share  in  his  bounty, 
while  the  will  itself  may  be  searched 
in  vain  for  any  indication  tending 
even  remotely  to  show  that  he  so 
intended. 

To  give  the  words  of  the  gift  to 
Harrison's  child  or  children  a  mean- 
ing which  would  include  adopted 
children  would  be  to 
enlarge  them  be-  S'eiTuroYVo— 
yond  their  natural  IVo^'ircwid. 
meanmg  and  proper 
import.  This  was  declared  where 
the  effort  was  made  to  have  the  same 
words  include  grandchildren,  in  Hal- 
lowell  v.  Phipps,  2  Whart,  376,  a 
case  requiring  less  strain,  so  at  least 
it  seems  to  the  writer,  than  the  ef- 
fort to  enlarge  them  so  as  to  in- 
clude adopted  children,  since  ordi- 
narily and  by  common  usage  these 
words  are  understood  to  mean  im- 
mediate offspring  or  descendants. 
In  the  case  referred  to,  Justice 
Rogers,  delivering  the  opinion  of  the 
court,  says:  "Under  a  bequest  to 
children,  grandchildren  and  other 
remote  issue  are  excluded,  unless  it 
be  the  apparent  intention  of  the 
testator,  disclosed  by  his  will,  to 
provide  for  the  children  of  a  de- 
ceased child.  But  such  construction 
can  only  arise  from  a  clear  inten- 
tion or  necessary  implication;  as 
where  there  are  not  other  children 
than  grandchildren,  or  when  the 
term  'children'  is  further  explained 
by  a  limitation  over  in  default  of 
issue.  The  word  'children*  does  not 
ordinarily,  and  properly  speaking, 
comprehend  grandchildren,  or  issue 
generally.  Their  being  included  in 
&at  term  is  only  permitted  in  two 
cases,  viz.,  from  necessity,  which  oc- 
curs when  the  will  would  remain  in- 
operative unless  the  sense  of  the 
word  'children*  were  extended  be- 
yond its  natural  import,  and  where 
the  testator  has  clearly  shown  by 
other  words  that  he  did  not  intend 
to  use  the  term  'children'  in  the 
proper,  actual  meaning,  but  in  a 
more  extensive  sense." 

We  cite  this  case,  not  overlooking 
the  lack  of  strict  analogy  between 
the  cases,  the  one  an  effort  to  extend 
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the  meaning  of  children  in  a  will  so 
as  to  include  grandchildren,  the 
other  to  extend  it  so  as  to  include 
childr^  by  adoption,  merely  to 
show  the  dEsposition  of  the  courts 
to  confine  and  limit  the  word  "chil- 
dren" in  its  application,  when  it  oc- 
curs in  a  will,  to  its  natural  import, 
except  where  the  testator  has  clear- 
ly shown  by  other  words  that  he  in- 
tended to  use-the  term  in  a  more 
tensive  sense.  No  such  word  can 
be  found  in  this  will.  In  Hunt's 
Estate,  133  Fa.  260, 19  Am.  St.  Rep. 
640,  19  Atl.  548,  Mr.  Justice  Green, 
referring  to  the  rule  declared  by 
Mr.  Justice  Rogers  in  the  case  aboVe 
cited,  says:  "With  us  it  has  never 
been  departed  from,  but  has  been 
enforced  in  many  instances,  and 
never  with  any  abatement  of  any  of 
its  terms.  .  .  .  It  is  very  clear 
that  one  of  the  two  exceptions  to  the 
operation  of  the  rule  does  not  ex- 
ist in  the  present  case.  There  are 
other  actual  children  of  the  testator, 
to  whom  the  words  of  the  codicil  do 
apply,  and  hence  there  is  no  reason 
or  necessity  for  departing  from  the 
ordinary  meaning  of  the  word  'chil- 
dren,' as  designating  the  legatees 
mentioned  in  the  codicil.  The  otiier 
exception  is  'where  the  testator  has 
clearly  shown  by  other  words  that 
he  did  not  intend  to  use  the  term 
"children"  in  the  proper,  actual 
meaning,  but  in  a  more  eoEtensive 


sense.'  All  the  authorities  asrree 
that  such  intention  must  clearly  ap- 
pear, and,  if  it  does  not,  the  word 
'children*  must  be  confined  to  its  or- 
dinary meaning." 

No  reason  can  be  suggested  why 
this  rule  should  not  apply  as  well  to 
the  case  of  adopted  children  as  to 
grandchildren,  where  the  sole  in- 
quiry is  as  to  testator's  meaning 
and  intention.  We  think  it  does  ao 
apply.  • 

The  case  calls  for  no  discussion  of 
the  several  statutes  relating  to  the 
adoption  of  children ;  these  are  clear- 
ly not  involved,  for,  however  con- 
strued, they  could  reflect  no  light  on 
the  one  pertinent  inquiry  which  has 
regard  to  testator's  intention.  It 
is  not  a  question  of  the  right  of  an 
adopted  child  to  inherit,  but  simply 
a  question  of  the  testator's  intention 
with  respect  to  those  who  are  to 
share  in  hia  est&te.  We  see  nothing 
in  the  will,  or  in  the  circumstances 
surrounding  it,  indicating  any  in- 
tention on  part  of  the  testator  to 
include  in  his  bequest  to  the  child  or 
children  of  his  son,  Harrison  S.,  any 
but  his  immediate  offspring. 

The  decree  awarding  the  fund  to 
Mrs.  Edna  Puterbaugh  Marsh  is  re- 
versed, and  the  record  is  remitted 
for  distribution  in  accordance  with 
the  views  here  expressed;  the  crat 
to  be  paid  out  of  the  fund. 


ANNOTATION. 
Right  of  child  adopted  after  testator's  deatti  to  take  wder  w0L 


In  the  great  majority  of  the  cases, 
the  question  of  the  right  of  a  child 
adopted  after  the  testator's  death  to 
take  under  his  will  has  been  regarded 
in  accordance  with  the  general  rule, 
as  one  of  intent  upon  the  part  of  the 
testator. 

And  greatly  aiding  the  majority 
view  that  such  a  child  cannot  be  held 
to  have  been  in  the  contemplation  of 
the  testator,  it  has  heen  said,  is  the 
fact  that  the  adoption  was  subsequent 
to  the  death  of  the  testator. 

Thus,  in  the  reported  case  (Puter- 
BAUGH's  Estate,  ante,  1277),  in  hold- 


ing that  a  child  adopted  after  the 
death  of  a  testator  cannot  take  as  a 
"child"  nnder  a  will  giving  the  re- 
mainder in  a  residuary  Mtate  to  the 
life  beneficiary's  "child  or  children," 
on  the  ground  that  such  a  child  could 
not  be  presumed  to  have  been  within 
the  intention  of  the  testator,  which  in- 
tention, when  not  violative  of  law, 
must  control,  the  court  said  that  such 
conclusion  was  materialljr  borne  out 
by  the  facts  that  the  adoption  took 
place  after  the  testator's  death,  and 
that  there  was  nothing  in  the  will  sug- 
gesting that  the  testator  knew  that  tlM 
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ftdoption  of  a  child  was  contemplated. 
And  again,  in  Lichter  v.  Thiers  (1909) 
139  Wis.  481,  121  N.  W.  153,  in  apply- 
ing the  rule  that  a  will  should  be  so 
construed  as  to  carry  out  the  intention 
of  the  testator,  the  court  held  that  a 
child  adopted  by  testator's  grand- 
daughter after  his  death  could  not  take 
as  a  child,  under  a  will  giving  to  the 
granddaughter  a  life  estate  with  re- 
mainder to  her  children,  and,  in  arriv- 
ing at  the  testator's  intention,  laid 
particular  emphasis  upon  the  fact  that 
the  adoption  did  not  take  place  until 
after  the  testator's  death,  saying  that 
the  fact  that  the  granddaughter  was  a 
young,  unmarried  girl,  both  at  the 
time  the  will  was  made  and  at  the  tes- 
tator's death,  rather  repels  the  idea 
that  her  grandfather  contemplated 
great-grandbhildren  in  any  other  sense 
than  issue  of  her  blood. 

And  in  addition  to  tiie  element  of 
time  of  adoption,  it  is  of  importance 
that  the  testator  was  a  stranger  to  the 
adoption,  and  of  alien  blood. 

Thus,  in  Beinders  v.  Koppelman 
(1887)  94  Mo.  338,  7  S.  W.  288,  it  was 
held  that  a  will  giving  a  life  estate  to 
testator's  wife,  with  one  half  the  re- 
mainder to  his  adopted  daughter  and 
the  other  half  to  the  "nearest  and 
lawful  heirs"  of  himself  and  wife,  did 
not  include  within  its  benefits  a  child 
of  a  stranger,  adopted  by  the  wife 
long  after  the  testator's  death,  the 
theory  being  that,  under  the  faots,  it 
vas  impossible  to  believe  that  he 
could  have  intended  to  include  in  the 
expression,  "lawful  heirs,"  the  child 
of  a  stranger  subsequently  manufac- 
tured into  an  heir  by  deed.  Continu- 
ing, the  court  said :  "The  testator  de- 
vised to  his  widow  a  life  estate,  the  re- 
mainder to  others;  in  that  remainder 
she  had  no  interest;  she  could  neither 
convey  it  by  deed,  nor  devise  it  by 
will;  she  had  no  more  power  to  con- 
vey it  by  a  deed  in  the  form  of  a  deed 
of  adoption,  than  by  a  deed  in  any 
other  form;  that  which  she  could  not 
do  directly  she  cannot  be  permitted  to 
do  indirectly,  as  seems  to  have  been' 
attempted  in  this  case.'* 

So,  in  Jenkins  v.  Jenkins  (1888)  64 
N.  H.  407,  14  Atl.  557,  in  holding  that 
the  adoption  of  an  illegitimate  child 
5  A.L.R.— «1. 


by  its  father  and  mother  long  after 
testator's  death  did  not  render  such 
child  his  "issue"  sa  as  to  defeat  a  re- 
mainder created  by  the  will  and'  made 
contingent  upon  his  having  "no  issue," 
it  was  said  that  it  was  clear  that  the 
testator  intended  the  property  to  go 
over  to  another  if  the  life  tenant  left 
no  lawful  issue,  that  sach  intention 
could  not  be  defeated  by  the  substitu- 
tion, after  the  testator's  death,  of  a 
different  event  from  the  one  intended 
by  him,  nor  by  the  attempt  to  supply 
the  want  of  an  heir  of  the  body  by 
any  otiier  than  ttie  natural,  ordinary, 
and  lawful  means,  and  that  "he  could 
not  have  intended  by  the  word  Issue' 
a  child  unlawfully  begotten  and  never 
legitimated  by  marriage  with  the 
mother.  He  intended  an  heir  in  fact, 
and  not  one  created  for  the  purpose 
by  subsequent  legislation  and  judicial 
proceedings." 

And  in  Re  Leask  (1910)  197  N.  T. 
193,  27  L.R.A.(N.S.)  1158, 184  Am.  St. 
Rep.  866,  90  N.  E.  652,  18  Ann^  Cas. 
616,  it  was  held  that  a  child  adopted 
after  the  death  of  a  testator,  who  was 
a  stranger  to  the  adoption,  could  not 
take  as  a  remainderman  under  a  be- 
quest to  the  "child  or  children"  of  the 
life  beneficiary  with  provision  that  in 
case  no  child  survived  the  proper^ 
should  fall  into  the  residue,  such  be- 
ing the  clear  intent  of  the  testator, 
and  the  Adoption  Statute  expressly 
providing  that,  as  respects  the  limita- 
tion over  of  properly  dependent  uj^ 
the  foster  parent  dying  without  heirs, 
the  minor  Is  not  deemed  the  child  of 
the  foster  parent  so  as  to  defeat  rights 
of  remaindermen. 

Again,  in  Cochran  v.  Cochran 
(1906)  43  Tex.  Civ.  App.  259,  95  S. 
W.  731,  where  the  will  provided  that 
if  a  certain  devisee  died  "without  law- 
ful children"  the  property  given  to 
him  should  go  to  the  heirs  of  another 
devisee,  the  court  proceeded  upon  the 
theory  that  it  was  not  testator's  in- 
tention to  permit  a  reversion  to  be  de- 
feated by  the  adoption  of  one  of  alien 
blood,  and  held  that  a  child  adopted 
by  the  first  devisee  subsequently  ta 
tfie  death  of  the  testator  was  not  a 
lawful  child  within  the  meaning  of  the 
will. 
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However,'  in  a  few  cases  it  has  been 
held  that  a  testator,  by  the  use  of  the 
term,  "heirs  at  law,"  must  be  intend- 
ed to  hare  had  in  contemplation  those 
whom  the  lav  should  designate  as 
heirs  when  the  time  arrived  to  ascer- 
tain the  same,  so  that  a  subsequently 
adopted  child  may  inherit  as  an  "heir 
at  law,"  where  the  Adoption  Statute 
classifies  it  as  such.  Thus,  in  Gilliam 
V.  Guaranty  Trust  Go.  (1906)  186  N. 
T.  127,  116  Am.  St.  Rep.  536,  78  N.  E. 
€97,  where  a  child  was  adopted  long 
after  the  execution  of  a  deed  of  trust 
which  conveyed  land  to  one  for  life 
with  remainder  to  her  "heirs  at  law," 
it  was  held,  as  against  the  contention 
that  the  rights  of  those  who  were 
heirs  at  law  at  the  time  of  the  execu- 
tion of  the  deed  and  the  death  of  the 
grantor  could  not  be  defeated  by  the 
subsequent  adoption,  by  the  life  ten- 
ant, of  a  stranger  to  the  grantor,  that 
the  property  passed  to  those  who  were 
heirs  at  law  at  the  date  of  the  distri- 
bution of  the  estate,  and  that  the 
adopted  child  fell  within  such  class. 
The  majority  of  the  court  argued  not 
only  that  tlie  testator  must  have  in- 
tended that  the  property  should  go 
to  those  persons  whom  the  law  should 
designate  as  heirs  when  the  time  for 
distribution  arrived,  but  that  tiiose 
who  were  heirs  at  law  at  the  date  of 
the  execution  of  the  deed  had  no  vest- 
ed interest  during  the  continuance  of 
the  life  estate,  since  the  legislature 
not  only  had  power  to  change  the 
right  of  inheritance,  but  had  done  so 
subsequently  to  the  adoption,  but  prior 
to  the  death  of  the  life  beneficiary,  by 
conferring  the  right  of  inheritance  up- 
on adopted  children.  This  decision, 
however,  was  by  a  court  divided  four 
to  three.  So,  in  Smith  v.  Hunter 
(1912)  86  Ohio  St.  106,  99  N.  E.  91,  in 
holding  that  a  child  adopted  subse- 
quently to  the  death  of  a  testator  by 
a  life  beneficiary  could  inherit  under 
the  will  as  one  of  the  "heirs  at  law" 
of  snch  beneficiary,  the  court  adopted 
the  theory  that  even  though  there  was 
no  Adoption  Statute  in  force  at  the 
time  the  will  was  executed,  or  at  the 
testator's  death,  a  specific  intention 
that  the  succession  should  be  to  an 
adopted  child  was  not  required,  where 
such  child,  since  it  had  been  adopted 


in  pursuance  of  law  enacted  before 
the  succession,  was  within  the  terms 
by  which  the  testator  declared  his 
general  intention.  In  this  eonnectioD, 
the  court  said  that  in  ascertaining  the 
meaning  of  a  testator  it  is  of  fi.rat  im- 
portance to  assume  that  he  meant 
what  he  said;  that  the  expresaion, 
"heirs  at  law,"  meant  those  who  by 
law  might  be  entitled  to  succeed  to  the 
property;  that  those  heirs  would  be 
selected  by  the  law  in  force  at  the 
death  of  the  life  beneficiary;  and  that 
it  must  have  been  comprehended  that 
the  Laws  of  Descent  and  Distribution 
are  frequently  changed ;  and  then  con- 
tinued as  follows :  "To  the  validity  of 
the  claim  of  the  adopted  daughter,  it 
is  not  necessary  that  the  testator 
should  have  had  the  particular  inten- 
tion that  the  fund  should  pass  to  a 
child  by  adoption.  It  is  sufiicient  that 
she  is  the  person  designated  by  the 
law  as  the  heir  of  the  daughter,  and 
is  thus  within  the  terms  of  the  gift 
over." 

In  Wilder  v.  Butler  (1917)  116  Me. 
389,  L.R.A.1918B,  119,  102  Atl.  110, 
where  it  appears  that  the  child  in 
question  was  adopted  sixteen  years 
after  the  execution  of  the  will  under 
which  it  claimed,  it.  not  appearing 
whether  before  or  after  the  testator's 
death,  it  was  held  that  such  subse- 
quently adopted  child  could  not  take 
under  a  devise  of  a  remainder  to  the 
"child  or  children"  of  the  person  who 
was  the  adopting  parent,  in  the  ab- 
sence of  a  showing  of  a  clear  intention 
that  he  should  do  so,  at  least  where, 
by  statute,  adoption  gives  only  rights 
of  custody,  inheritance,  and  mainte- 
nance, and  does  not  make  the  adopted 
child  to  all  intents  and  purposes  the 
child  of  his  adopters  the  same  as  if 
born  to  them  in  lawful  wedlock.  In 
reaching  this  conclusion  the  court,  in 
applying  the  rule  of  Intention,  said 
that  where  the  testator  or  grantor  ia 
a  stranger  to  the  adoption,  and  of  no 
blood  relation.  It  is  not  reasonable  to 
presume  that  an  adopted  child  was 
within  his  intended  bounty  to  the 
adopter  and  his  "child  or  children," 
especially  where  the  adoption  took 
place  long  after  the  execution  of  the 
will.  *G.  J.  C. 
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MRS.  CORA  BBOOKER,  Respt, 

T. 

A.  B.  SILVERTHORNE,  Appt 

Svulfc  OaroUna  ^uprmns  Court  — JToy  iO,  X9X9* 
(_  S.  a  — ,  99  S.  E.  860.) 

Threat  —  actionability. 

1.  To  render  actionable  a  threat  causing  fear,  it  must  be  of  such  a 
nature  and  made  under  such  circumstances  as  to  affect  the  mind  of  a 
person  of  ordinary  reason  and  firmness  so  as  to  influence  his  conduct,  or 
it  must  apj>ear  that  the  person  against  whom  it  was  made  was  peculiarly 
susceptible  to  fear,  and  that  the  person  making  the  threat  knew  and  took 
advantage  of  the  fact  that  he  could  not  stand  as  much  as  an  ordinary 
person. 

ISee  note  on  this  question  beginning  on  page  1286.] 


Appeal  —  verdict  —  condosioiis  of 

2.  Whether  or  not  one  used  abusive 
language  towards  another,  as  alleged 
in  the  complaint,  is  concluded  by  the 
verdict,  and  not  open  on  appeaL 

[See  2  R.  C.  L.  198.] 
Conrta  —  effect  of  former  decision. 

8.  Ev^  decision  has  tacit  reference 
to  the  facts  and  elrcomstances  of  Ihe 
case  decided. 

[See  7  R.  C.  L.  1003.] 
Threat  —  fear  of  bodily  harm  —  saf • 

ficiency, 

4.  A  tiireat  by  one  seeking  a  tele- 
phone connection  which  he  could  not 
get,  that  if  he  was  at  the  exchange  he 
would  break  the  operator's  neck,  ac- 
companied by  profanity  and  abuse,  is 
not  of  such  a  nature  or  made  under 


such  circumstances  as  to  pat  a  pers<m 
of  ordinary  reason  and  firmness  in  fear 
of  bodily  harm. 

[See  8  R.  C.  L.  8S2.] 

Evidence  —  presumption  as  to  firm- 
ness. 

6.  It  win  not  be  presumed  ttiat  one 
suing  for  injuries  through  threats  was 
not  a  pwson  of  ordinary  reason  and 
firmness,  in  the  absence  of  an  allega- 
tion to  that  effect. 

[See  10  R.  G.  L.  879.] 
Threat  —  definition. 

6.  A  statement  by  one  seeking  a  tele- 
phone connection,  to  the  operator  of 
the  exchange,  upon  failing  to  get  his 
connection,  that  if  he  were  there  he 
would  break  the  operator's  ned^  is  not 
a  threat.  ' 

[See  8  R.  a  U  862.] 


Appeal  by  defendant  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Barnwell  County  (Sense,  J.)  in  favor  of  plaintiff  in  an  action' 
brought  to  recover  damages  for  mental  anguish  and  nervous  shock  alleged 
to  have  been  caused  by  abusive  and  threatening  language  by  defendant^ 
to  plaintiff  over  a  telephone.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  O.  Patterscm,  Jr.,  for  appel-  Messrs.  A.  H,  Ninestein  and  Charles 
lant :  Carroll  Simms,  for  respondent :  ' 

Plaintiff  was  not  entitled  to  recover       Plaintiff  was  entitled  to  recover. 


for  mental  anguish  in  the  absence  of 
bodily  injury. 

Norris  v.  Southern  E.  Co.  84  S.  C. 
16,  66  S.  E.  956;  Lewis  v.  Western  U. 
Teleg.  Co.  57  S.  C.  325,  35  S.  E.  556; 
Taylor  v.  AUantic  Coast  Line  R.  Co. 
78  S.  C.  552,  59  S.  E.  641;  Rankin  v. 
Siervem  &  K.  R.  Co.  68  S.  G.  632,  36  S. 
S.  997;  Addison,  Torta,  §  1;  Cooley, 
Torts,  p.  3. 


Lipman  v.  Atlantic  Coast  Line  R.  Co., 
108  8.  C.  155,  L.R.A.1918A,  596,  93  S-j 
E.  714;  Lewis  v.  Western  U.  Teleg.  Co. 
57  S.  C.  325,  35  S.  E.  556;  Butler  v.' 
Western  U.  Teleg.  Co.  62  S.  C.  222,  1621 
Am.  St.  Rep.  893,  40  S.  E.  162;  8  S  1 
C.  L.  75.  76;  Kline  v.  Kline,  158  Ind  l 
602,  58  L.R.A.  397,  64  N.  E.  9;  Loner-! 
gan  V.  Small,  81  Kan.  48,  25  LuR.A.i 
(N.S.)  976.  105  Pac.  27;  Cooper  v.' 
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Hopkins,  70  N.  H.  271,  48  AtL  100; 
Carter  v.  Oster.  134  Mo.  App.  146,  112 
S.  W.  995. 

Hydrick,  J.,  delivered  the  opinion 
of  the  court: 

Defendant  appeals  from  judg- 
ment for  plaintiff  for  $2,000  dam- 
ages for  mental  anguish  and  nerv- 
ous shock  alleged  to  have  been 
caused  by  abusive  and  threatening 
language  addressed  to  plaintiff  by 
defendant  over  the  telephone. 

Plaintiif  alleges:  That  on  Oc- 
tober 27,  1916,  she  was  night  oper- 
ator at  the  telephone  exchange  at 
Barnwell.  That  defendant  called 
the  exchange  over  the  telephone  and 
asked  for  a  certain  connection, 
which  she  promptly  tried  to  get  for 
l^im,  but.  Upon  her  failing  to  do  so, 
he  cursed  and  threatened  her  in  an 
outrageous  manner,  saying  to  her: 
"You  God  damned  woman!  None 
of  you  attend  to  your  business." 
That  she  tried  to  reason  with  him, 
telling  him  that  she  had  done  all 
that  she  could  to  get  the  connection 
he  wanted,  but  he  continued  to  abuse 
and  threaten  her,  saying  to  her: 
"You  are  a  God  damned  liar.  If  I 
were  there,  I  would  break  your  God 
damned  neck."  That  the  language 
and  threat  of  defendant  put  her  in 
great  fear  that  he  would  come  to  the 
exchange  and  further  insult  her, 
and  that  she  was  so  shocked  and  un- 
nerved that  she  was  made  sick  and 
unfit  for  duty,  and  had  to  take  medi- 
cine to  make  her  sleep.  That  for 
weeks  afterwards,  when  defend- 
ant's number  would  call,  she  would 
become  so  nervous  that  she  could 
not  answer  the  call.  And  tiiat  her 
nervous  system  was  so  shocked  and 
wrecked  that  she  suffered  and  con- 
tinues to  suffer  in  health,  mind,  and 
body  on  account  of  the  abusive  and 
threatening  language  addressed  to 
her  by  defendant. 

The  court  overruled  a  demurrer 
to  the  complaint  for  insufficiency, 
and  defendant  answered  by  general 
denial .  Plaintiff's  testimony  was 
in  accord  with  the  allegations  of  her 
complaint,  and,  at  the  close  there- 
of,  defendant  moved  for  a  nonsuit, 
which  was  refused. 


Athough  it  cannot  affect  the  de- 
cision, because  the  .      ,  ^ 

«^Ao«vu,   u^\^ua%>    t-iiv-  Appeal— ▼erdlat 

truth  of  the  facts  -concm.iou. 
alleged  is  conclud- 
ed  by  the  verdict,  it  is  nevertheless 
due  to  the  defendant  tp  say  that  he 
denied  emphatically  using  the  lan- 
guage attributed  to  him,  and  his 
denial  was  corroborated  by  the  tes- 
timony of  his  wife  and  a  lineman  of 
the  telephone  company.  Defendant 
testified,  also,  that,  on  hearing  that 
plaintiff  was  offended,  he  went  to 
her  and  told  her  that  he  did  not  in-> 
tend  to  say  anything  to  offend  her, 
and  did  not  remember  having  done 
BO,  and  asked  her  what  he  had  said 
that  offended  her,  and  she  replied 
that  he  had  spoken  a  little  harshly 
to  her;  that  he  told  her  he  did  not 
remember  having  done  so,  but,  if 
she  thought  so,  he  was  very  sorry, 
and  she  seemed  to  be  satisfied  witii 
this  apology.  This  conversation 
was  not  denied  by  plaintiff. 

The  question  is  whether  plaintiff 
stated  or  proved  a  cause  of  action. 
That  question  was  decided  in  the 
negative  in  Rankin  v.  Sievem  &  K. 
R.  Co.  68  S.  C.  532,  36  S.  E.  997.  In 
that  case,  Mrs.  Rankin  alleged  that 
the  railroad  company's  agents  tres- 
passed upon  her  premises,  and  were 
about  to  cut  down  some  trees  of 
great  value  and  beauty,  and,  when 
she  approached  them  and  requested 
them  not  to  do  so,  the  foreman  of 
the  gang  "cursed  her  and  ordered 
her  to  get  away  from  there,  or  he 
would  put  her  in  the  penitentiary, 
and  threatened  to  strike  her,  she 
being  an  old  woman,  and  otherwise 
maltreated  and  abused  her  to  her 
great  damage."  A  demurrer  to  this 
complaint  was  sustained.  The  court 
considered  the  complaint  as  hav- 
ing attempted  to  set  forth  two 
causes  of  action,  one  for  tres- 
pass on  the  plaintiff's  property,  and 
the  other  for  the  abusive  and 
threatening  language.  After  show- 
ing that  no  cause  of  action  for  tres- 
pass was  stated,  the  question 
whether  an  action  would  lie  for  the 
abusive  and  threatening  language 
was  considered,  and  it  was  held  that 
it  would  not.  On  appeal,  this  court 
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affiirmed  the  judgment  upon  the  irea- 
ftoning  of  the  circuit  court,  and 
said:  "No  assault  upon  the  plaln- 
ti£f  is  alleged,  and  mere  words,  un- 
der the  drcamstances  stated,  would 
not  be  eivQly  actionable." 

The  circuit  court  rested  its  con- 
clusions in  part  upon  the  following 
quotations  from  Cooley  on  Torts: 

"Ah  act  or  omission  may  be 
wrong  in  morals,  or  it  may  be  wrong 
in  law.  It  is  scarcely  necessary 
to  say  that  the  two  things  are 
not  interchangeable.  No  govern- 
ment has  undertaken  to  give  redress 
whenever  an  act  was  found  to  be 
wrong,  judged  by  the  standard  of 
strict  morality ;  nor  is  it  likely  that 
any  government  ever  will."  ■  1 
Ck>oley,  Torts,  3d  ed.  p.  8. 

"A  threat  to  commit  an  injury  is 
also  sometimes  made  a  criminal  of* 
fense,  but  it  is  not  actionable  pri- 
vate wrong.  .  .  ,  Many  reasons 
may  be  assigned  for  distinguishing 
between  this  case  and  that  of  an 
assault,  one  of  them  being  ttiat  the 
threat  only  promises  a  future  in- 
jury, and  usually  gives  ample  op- 
portunity to  pro^de  against  it,~ 
while  an  assault  mast  be  resisted  on 
the  instant.  But  the  principle  rea- 
son, perhaps,  is  found  in  the  reluc- 
tance of  the  law  to  give  a  cause  of 
action  for  mere  words.  **Word8 
never  constitute  an  assault"  ia  a 
time*honored  maxim.  Words  may 
be  thoughtlessly  spoken;  they  may 
be  misunderstood;  they  may  have 
indicated  to  the  person  threatened 
nothing  but  momentary  spleen  or 
anger,  though  when  afterwards  re- 
ported by  witnesses  they  seem  to 
express  deliberate  malice  and  pur- 
p<>se  to  injure.  Even  when  defama- 
tion is  complained  of,  the  law  Is 
very  careful  to  require  something 
more  than  expressions  of  anger,  re- 
proach, or  contempt,  before  it  will 
interfere;  justly  considering  that  it 
is  safer  to  allow  too  much  liberty 
than  to  interpose  too  much  re- 
straint. And  comparing  assaults 
and  threats,  another  important  dif- 
ference is  to  be  noted:  In  the  case 
of  threats,  as  has  been  stated,  pre- 
ventive remedies  are  available;  but 
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against  an  assault  there  are  usually 
none  beyond  what  the  party  assault- 
ed has  in  his  power  of  physical  re- 
sistance." 1  Gool^,  Torts,  Sd  ed.  p. 
29. 

The  plaintiff  in  this  case  relies 
upon  the  case  of  Cave  v.  Seaboard 
Air  Line  R.  Co.  94  S.  C.  282,  L.R.A. 
1915B,  915,  77  S.  E.  1017,  Ann.  Cas. 
1915A,  1065;  and  Lipman  v.  At- 
lantic Coast  Line  R.  Co.  108  S.  C. 
151,  L.R.A.1918A,  596,  93  S.  E.714, 
in  which  it  was  held  that  ^  carrier 
is  liable  in  damages  for  'abusive 
language  addressed  to  a  passenger 
by  the  carrier's  servants.  It  was 
pointed  out  in  those  cases  that  the 
ground  of  the  carrier's  liability  for 
abusive  language  to  a  passenger  is 
exceptional,  on  account  of  the  spe- 
cial and  peculiar  relations,  obliga- 
tions, and  duties  existing  between 
carrier  and  passenger,  which  differ 
in  kind  and  degree  from  almost 
every  other  legal  or  contractual  re- 
lation, since  the  carrier  is  in  duty 
bound  to  protect  his  passengers 
from  assault  or  insult  by  his  serv- 
ants, and  to  afford  them  courteous 
"^and  respectful  treatment.  When 
the  ground  of  liability  is  considered, 
the  want  of  analogy  between  those 
cases  and  this  becomes  apparent, 
for  the  defendant  in  this  case  was 
under  no  legal  or  contractual  obli- 
gation or  duty  to  protect  the  plain- 
tiff from  insult, 
abusive 

or  assault.  Every 
decision  has  tacit  reference  to  the 
facts  and  circumstances  of  the  caee 
decided.  Therefore,  when  it  was 
said  in  the  Rankin  Case  that  no  ac- 
tion would  lie  for  mere  threats  or 
abusive  words  spoken,  the  court  was 
careful  to  qualify  the  statement  by 
confining  it  to  ttie  circumstances 
stated;  for,  as  we  have  seen,  abu- 
sive language  addressed  to  a  passen- 
ger by  a  carrier's  servants  is 
actionable.  And  it  is  not  absolutely 
true  that  no  action  will  lie  for 
threats.  Blackstone  says  that  in- 
jury may  be  committed  "by  threats 
and  menaces  of  bodily  hurt,  through 
fear  of  which  a  man's  business  is 
interrupted.  A  menace  alone,  with- 
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out  a  consequent  inconvenience, 
makes  not  the  injury,  but  to  com- 
I^ete  the  wronsr*  t^ere  must  be  both 
of  thcan  together.  The  remedy  for 
Uiis  is  in  pecuniary  damages,  .  .  . 
liiis  being  inchoate,  though  not  an 
absolute  violence."  3  Bl.  Com.  120. 
Bat  the  threat  which  causes  the 
fear  must  be  such  as  the  law  will 
recognize  as  adequate  to  produce 
the  result.  There  must  be  just  and 
reasenable  ground  for  the  .  fear ; 
hence  a  vain  or  idle  threat  is  not 
suffident.  It  must  be  of  such  na- 
ture and  made  un- 
^^intr.  der  such  circum- 
stances as  to  aiiect 
the  mind  of  a  person  of  ordinary 
reason  and  firmness,  so  as  to  influ- 
ence his  conduct;  or  it  must  appear 
that  the  person  against  whom  it  is 
made  was  peculiarly  susceptible  to 
fear,  and  that  the  person  making 
the  threat  knew  and  took  advantage 
of  the  fact  that  he  could  not  stand 
as  much  as  an  ordinary  person. 
Grimes  v.  Gates,  47  Vt.  594, 19  Am. 
Rep.  129. 

If  it  should  be  conceded  that  the 
language  of  defendant  contained  a 
threat,  it  was  not  of  such  nature  or 
-f.«r  of  fcoda,  niade  under  such 
b»iii-  circumstances  as  to 

«mei«or.  a  person  of  or- 

dinary reason  and  firmness  in  fear 
of  bodily  hurt.  And  it  is  not  al- 
leged that  plaintiff  was  not  a  per- 
son of  ordinary  reason  and  firmness 
and  that  defendant  knew  it;  and,  in 
the  absence  of  such  allegation,  it 

Bvid«.e<^  not  be  pre- 

preii«vptioB  mm  sumed.    A  persou 

to  rmiiMs.  ordinary  reason 

and  firmness  should  have  known 


that  the  profane  and  vulgar  lan- 
guage alleged  to  have  been  used  by 
defendant  was  the  result  of  a  mo- 
mentary fit  of  passion,  caused  by 
his  failure  to  get  the  connection  he 
asked  for,  and  that  he  had  no  in- 
tention of  doing  or  attempting  to  do 
plaintiff  any  bodily  hurt  But  the 
words. used  did  not  amount  to  a 
threat.  Defendant  said:  "If  I 
were  there,  I  would 
break  your  .  .  .  KiS?.^.. 
neck."  But  he  was 
not  there,  and  plaintiff  knew  it ;  and 
there  is  nothing  in  what  he  said  ex- 
pressive of  an  intention  to  go  there 
and  injure  plaintiff.  Webster  de- 
fines a  "threat"  as  *the  expression 
of  an  intention  to  inflict  evil  or  in- 
jury on  another."  The  law  diction- 
aries give  practically  the  same  defi- 
nition. A  threat,  therefore,  looks 
to  the  future.  As  Judge  Cooley 
says,  in  the  passage  above  quoted, 
"a  threat  only  promises  a  future 
injury."  Here  there  was  no  ex- 
pression of  an  intention  to  injure  in 
the  future,  and  therefore  no  threat. 

The  language  attributed  to  de- 
fendant— especially  when  used  by  a 
man  to  a  woman — ^merits  severest 
condemnation  and  subjects  the  user 
to  the  scorn  and  contempt  of  hia 
fellow  men.  But  it  is  not  dviU^ 
actionable.  Diligent  search  has 
failed  to  discover  any  case  or  au- 
thority to  the  contrary,  but  many  in 
support  of  the  conclusion  -which  we 
have  reached. 

Judgment  reversed. 

Gary,  Ch.  J.,  and  Watts,  Fcwmt, 
and  Gage,  JJ.,  concur. 


ANNOTATION. 
Civ3  fiabOHy  for  unig  direateniiig  or  abunve  language. 


This  note  is  confined  to  cases  where 
the  cause  of  action  is  predicated  up- 
on the  use  of  threatening  or  abusive 
language  to  the  exclusion  of  cases  in 
which  such  language  merely  goes  to 
the  aggravation  of  damages  in  an  ac- 
tion resting  upon  an  independent 
cause  of  action,  e.  g.,  action  for  tres- 


pass. It  also  excludes  cases  where 
the  use  of  the  language  involves  the 
violation  of  a  duty  arising  out  of  a 

contractual  relation,  e.  g.,  the  relation 
between  carrier  and  passenger;  inn- 
keeper and  guest. 

Few  cases  are  to  be  found  in  the 
region  between  assault,  on  the  one 
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hand»  and  libel  or  extortion^  on  the 
oth«r,  both  of  which  are  beyond  the 
scope  of  the  note. 

It  will  be  observed  that  it  is  held 
in  the  r^rted  case  (Bbookeb  v.  Sil- 
VEBTHORNE,  ante,  1283)  that  an  action 
will  not  lie  for  merely  abusive  Ian-* 
guage  nor  for  language  of  a  threaten- 
ing nature  unless  it  was  such  as  to 
pat  a  person  of  ordinary  reason  and 
firmness  in  fear  of  bodily  hurt 

In  Grimes  Gates  (187S)  47  Vt. 
694,  19  Am.  Rep.  129,  a  ease  of 
threatening  letters,  the  court  said: 
"Threats  of  bodily  hurt  which  occa- 
sion such  interruption  or  inconven- 
ience as  is  a  pecuniary  damage  are 
actionable.  Not  the  threats  alone,  but 
the  threats  and  consequent  damage  to- 
gether. .  .  .  The  only  threat  al- 
leged In  the  first  count  is  this:  that 
tihe  defendants  did  threaten  the  plain- 
tiff with  great  injury.  This  may  have 
meant  an  injury  to  properly,  and  not 
to  person,  and  something  remote  and 
fanciful,  and  not  anything  direct  and 
tangible.  Such  allegations  are  to  be 
taken  moat  sttnngly  'against  the  plead- 
er. Sueh  threats  would  not  be  suf- 
fiduit  to  awe  persons  of  ordinary  firm- 
ness. And  tlie  count*  does  not  set, 
forth  that  the  defendants  knew  of 
any  reason  why  the  plaintiff  could  not 
withstand  aa  much  and  as  severe 
threatening  as  ordinary  persons.  If 
there  was  such  a  reason  that  the  de- 
fendants knew  of,  and  took  advantage 
of,  and  tliereby,  and  by  making  the 
threat  alleged,  they  injured  the  plain- 
tiff, and  all  these  facts  were  alleged, 
the  count  would,  probably,  be  suffi- 
cient. But  such  facta,  not  being  al- 
leged, cannot  be  presumed  to  exist. 
There  seems  to  be  a  lack,  of  any  threat 
sufficient  of  itself,  and  of  any  threat 
made  sufficient  by  accompanying  cir- 
cumstances, alleged  in  this  count,  to 
make  it  sufBcient.  ...  In  each  of 
the  other  counts  a  threat  to  imprison 
the  plaintiff,  or  cause  her  to  be  im- 
priswed,  is  distinctly  alleged.  In 
each  one  of  all  the  counts  it  is  al- 
leged that  the  defendants  made  threats 
intoiding  to  frighten,  terrify,  and  in- 
jure the  plaintiff,  and  that  by  means 
of  the  threats  she  was  terrified, 
frightened,  and  made  sick,  and  ren- 


dered unable  to  attend  to  her  usual 
business  and  perform  her  usual  work, 
and  was  thereby  put  to  expense,  and 
made  to  suffer  loss.  These  are  suf- 
ficient allegations  of  pecuniary  dam- 
age." 

Rankin  v.  Sievem  &  E.  R.  Co.  (1900) 
68  S.  C.  632,  36  S.  E.  997,  is  sufficiently 
referred  to  in   the   reported  case 
(Brookbb        Silvbbthorne;  ante, 
1283). 

Quarreling  with  the  plaintiff's  hus- 
band and  refusing  to  leave  his  prem- 
ises, causing  the  plaintiff  to  become 
friflditened,  gives  no  cause  of  action. 
Gaskins  v.  Runkle  (1900)  25  Ind,  App. 
584,  58  N.  E.  740. 

No  action  lies  for  causing  the  re- 
lapse of  a  convalescent  woman  by 
calling  her  over  the  telephone  during 
her  husband's  known  absence,  and 
with  threatening  and  abusive  lan- 
guage ordering  her  to  take  charge  of 
her  husband's .  cattie,  which  had  es- 
caped from  their  inclosure,  under  pen- 
alty of  a  threatened  visit  to  her  home 
to  avenge  the  speaker  of  the  assumed 
wrong  inflicted  by<aUure  to  keep  the 
cattle  inclosed.  Kramer  v.  Ricksmeier 
.  (1918)  159  Iowa,  48,  4S  L.R.A.(N.S.) 
928, 139  N.  W.  1091. 

Friendly  talk  to  the  plaintiff  by  of- 
ficials, informing  her  that  her  minor 
son  was  suspected  of  arson,  and  that 
she  had  better  take  him  away  from 
his  surroundings,  and  leave  the  ci^, 
will  not  support  punitive  damages,  if 
any  at  all.  Meek  v.  Harris  (1916)  110 
Hiss.  805,  71  So.  1. 

In  Taft  V.  Taft  (1867)  40  Vt.  229, 
94  Am.  Dec.  389,  where  the  plaintiff 
sued  to  recover  damages  for  writing 
an  anonymous  letter  designed  to  drive 
him  out  of  town  on  account  of  fear 
of  physical  injury  to  himself  and  fao)- 
ily,  the  court  said.  In  affirming  a  judg- 
ment for  the  defendant:  "To  warrant 
an  action  the  loss  or  inconvenience 
sustained  mtist  be  the  direct  or  rea- 
sonable result  of  the  letter,  and  of  a 
reliance  upon  it,  and  must  consist  of 
something  more  than  mental  suffering 
or  annoyance.  The  damages  which 
the  plaintiff  here  alleges  are  in  sul>- 
stance,  first,  for  his  annoyance  at  re- 
ceiving such  a  letter,  and  secondly, 
for  his  trouble  and  expense  in  discov- 
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«rinff  Its  authorship,  and  exposing  its 
falMhood.  We  do  not  think  there  was 
anything  In  tiiis  very  shallow  anony- 
aons  eommDnication  reasonably  cal- 
enlated  to  justify  the  plaintiff  in  either 
anxiety  or  expense;  and  in- the  ligrht 
of  all  the  allegations  in  the  declara- 
tions it  is  clear  that  whatever  anxiety 
or  expense  he  incurred  must  have 
arisen  from  other  causes  than  any  re- 
liance upon  the  letter." 

There  can  be  no  recovery  for  threats 
made  against  one  on  account  of  his 
doing  an  illegal  business,  when  the 
plaintiff  did  not  alter  his  eondact  by 


reason  thereof  and  no  violence  was 
attempted.  Prude  v.  Sebastian  (1902) 
107  La.  64,  31  So.  764. 

In  an  action  for  a  miscarriage  and 
other  injuries,  brought  on  by  threats, 
it  was  held  to  be  error  to  refuse  an 
instruction  that  if  the  miscarriage  saxA 
other  injuries  were  occasioned  by  ure- 
mia, and  would  have  happened  with- 
out the  interview  at  which  the  alleged 
threats  occurred,  the  jury  should  find 
for  the  defendant.  Botkin  v.  Gasaady 
(1898)  106  Iowa,  884,  76  N.  W.  722. 

B.B.B. 


GEORGE  D.  FUFFEB,  Ezr.,  etc,  of  Timotiiy  E.  Ryan,  Deceased,  Ajiptt 

ERNST  MERTON  et  al,  Respta.  • 
IFitooofMin  Supreme  Court -^jremutrif  7,  iP19. 
(168  Wis.  966,  170  N.  W.  868.) 

Attorney  and  client  —  death  of  law  partner  —  sharing  in  future  boaineas. 

1.  The  estate  </t  a  partner  in  a  law  firm  is  not  entitled  to  share  in  tha 
earnings  of  the  surviving  i>artners  in  closing  up  the  business  on  hand  at 
his  death,  which  was  held  on  a  general  retainer  basis,  and  not  on  con- 
tingent fee. 

ISee  note  on  this  tjueBtion  beginning  on  page  1290.] 

Partnership  —  di8Bolati«m  —  zi^t  to 
share  in  accounts. 

2.  A  provision  in  the  contract  of  a 
law  partnership  that  in  case  of  dissolu- 
tion certain  members  are  to  have  no 
interest  in  the  outstanding  aceounts 


refers  to  voluntary  dissolution,  not  dis- 
solution by  death,  where  the  other 
members  of  the  Arm  retain  the  right 
in  the  contract  to  dissolve  the  partner- 
ship and  determine  its  policy. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Waukesha 
County  (Fowler,  J.)  in  his  favor,  in  part  only,  in  a  suit  for  an  accounting 
between  plaintiff  as  executor  and  dcKfendants  as  surviving  partners  of  a 
law  firm.  A^rmed. 


Statement  by  Vinje,  J. : 

Action  for  an  accounting  be- 
tween the  executor  of  the  will  of  T. 
E.  Ryan,  deceased,  and  the  defend- 
ants as  surviving  partners  of  the 
law  firm  of  Ryan,  Merton,  New- 
berry, &  Jacobson.  Immediately 
after  the  death  of  Mr.  Ryan,  Mr. 
Newberry  purchased  from  the  exec- 
utor of  his  estate  all  the  tangible 
property  belonging  to  it  which  had 
been  used  in  the  partnership  busi- 


ness. The  circuit  court  held  that 
the  estate  was  not  entitled  to  share 
in  the  proceeds  received  for  legal 
services  rendered  after  Mr.  Ryan's 
death,  and  construed  the  partner- 
ship agreement  to  entitle  Messrs. 
Newberry  and  Jacobson  to  their 
proportionate  interest  in  the  ac- 
counts of  the  firm  outstanding  at 
the  time  of  Mr.  Ryan's  decease. 
From  a  judgment  entered  accord- 
ingly the  plaintiff  appealed. 
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Meaan.  Grady 
apjpellRnt: 

The  services  of  the  snrviving  part- 
ners in  completing  the  unfinished  busi- 
ness of  the  partnership  were  incident 
to  the  winding  np  of  the  afilairs  there- 
of, and  tiie  estate  of  the  deceased  part- 
ner -waa  entitied  to  participate  in  fees 
derived  therefrom. 

Little  T.  Caldwell,  101  Cal.  663,  40 
Am.  St.  Rep.  89,  36  Pac.  107;  Gonsaul 
V.  Cummings,  222  U.  S.  262,  66  L.  ed. 
192,  32  Sap.  Ct  Rep.  83;  Page  v.  Wol- 
cott,  16  Gray,  536;  McGill  v.  McGiU.  2 
Met  (Ky.)  258;  Tyng  v.  Thayer,  8  Al- 
len, 891;  Freeman  v.  Freeman,  186 
Mass.  260;  Jepson  v.  Killian,  161  Mass. 
693,  21  Am.  St.  Rep.  608,  24  N.  E.  866; 
King  V.  Leighton,  100  N.  Y.  386, 3  N.  E. 
594;  Denver  v.  Roane,  99  U.  S.  355,  25 
L.  ed.  476;  Starr  v.  Case,  69  Iowa,  491, 
18  N.  W.  646;  Osment  v.  McElrath,  68 
Gal.  466,  68  Am.  Rep.  17,  9  Pac.  781; 
Clifton  Clark.  83  Miss.  446,  66  UR.A. 
821,  102  Am.  St.  Rep.  468.  38  So.  261, 
1  Ann.  Gas.  896;  6  C.  J.  628;  McCoon 
V.  Galbtaitta,  29  Pa.  293;  2  Bates, 
Partn.  §§  771,  772,  795,  p.  843;  SO  Cyc. 
696;  Roth  v.  Boies,  139  Iowa,  253,  115 
K.  W.  930. 

Messrs.  Miller,  Mack,  A  Fairchild 
and  Thomas  H.  Kearney  for  respond- 
ents. 

Vinje,  J.,  delivered  the  opinion  of 

the  court: 

Broadly  stated,  plaintiiTs  claim 
is  that  upon  the  death  of  Mr.  Ryan 
it  became  the  duty  of  the  surviving 
partners  to  conduct  all  business 
then  in  its  hands  to  a  conclusion  and 
to  permit  his  estate  to  receive  its 
proportionate  share  of  the  proceeds 
received  for  such  services.  This 
claim  is  rested  chiefly  upon  an  al- 
leged analogy  between  the  winding 
up  of  the  affairs  of  an  ordinary 
mercantile  partnership  and  that  of 
finishing  business  in  the  hands  of  a 
law  firm  upon  the  death  of  a  part- 
ner. The  analogy,  however,  does 
not  hold.  In  a  mercantile  firm  the 
financial  interests  or  assets  of  the 
estate  remain  to  earn  or  enhance 
profits.  Not  so  here.  Mr.  New- 
berry bought  the  tangible  property 
of  the  Ryan  estate,  and  it  had  no 
money  interest  in  the  business  to 
earn  profits.  In  a  mercantile  firm 
there  are  usually  contracts  and  oth- 
er obligations  in  which  the  firm  has 
a  vested  interest  and  is  entitled  to 


PUFFER  V  MERTON.  1289 
(i«s  TFii.  see,  170  If.  w.  sea.) 

Fantsworth,  for  enforce,  a  part  of  which  interest  be- 
longs to  the  estate  of  the  deceased 
partner.  In  this  case  it  appears 
that  the  firm  had  on  hand  no  con- 
tingent fee  cases,  but  that  all  busi- 
ness held  by  it  was  on  the  usual 
general  retainer  basis.  Its  clients 
could  therefore  dispense  with  ths 
services  of  the  firm  at  any  time  by 
a  payment  therefor  in  full  to  the 
date  of  discharge.  Neither  can  it 
be  said  that  the  conducting  to  a  con- 
clusion of  law  business  on  hand  at 
the  time  of  the  death  of  a  partner 
is  simply  a  winding  up  of  the  part- 
nership. It  is  more  than  that;  it  is 
a  continuation  of  business  after  the 
partnership  has  ceased  to  exist. 
Often  such  continuation  may  re- 
quire years  of  hard  work  for  com- 
pletion. Hence  it  ia 
not  equitable  that  ^^^^t*^ 
the  estate  of  a  i»w  partner- 
deceased  partner  tatS?%J!ia«M. 
which  has  contrib- 
uted nothing  towards  such  work 
should  share  in  its  compensation. 
Rowell  V.  Rowell,  122  Wis.  1,  99  N. 
W.  473. 

We  think  the  trial  court  properly 
construed  the  partnership  agree- 
ment to  refer  to  a  voluntary  disso- 
lution, and  not  to  one  death, 
where  it  provided  that  "in  case  of 
the  dissolution  of  said  firm,  the  said 
Newberry  and  Jacobson,  or  either 
of  them,  are  to  have  no  interest  in 
the  outstanding  accounts  of  said 
firm." 

Elsewhere  in  the  recitals  the 
partnership  agreement  speaks  of 
such  accounts  belonging  to  Ryan 
and  Merton.  Ryan  and  Merton 
vtrere  to  determine  the  policy  of  the 
partnership.  If  either  of  them 
withdrew,  his  interest  in  the  part- 
nership must  first  be  offered  to 
the  other.  They  reserved  the  right 
to  dissolve  the  partnership  at  any 
time.  It  is  quite  evident  that  the 
senior  partners  desired  to  retain  the 
control  and  interests  of  the  firm  as 
Against  any  volun- 
tary action  of  the  dw^uSSr 

new  members,  and  S'JSoSliJtl?" 
that  voluntary  dis- 
solution only,  and  not  dissolution  by 
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de&thf  was  contemplated  as  coining 
within  the  terms  of  the  partnership 
agreement. 

We  have  not  deemed  it  necessary 
to  discuss  the  law  applicable  to  the 
rights  of  estates  of  deceased  part- 
ners generally  in  partnership  as- 
sets, or  the  duties  of  the  surviving 
partners  to  wind  up  the  business 


without  expense  to  the  estate,  be- 
cause the  facts  in  this  case  do  not 
bring  it  within  the  general  rule. 

Having  reached  ttie  conclusion  that 
the  trial  court  was  right  as  to  the 
two  matters  treated,  the  balance  of 
plaintiff's  contentions  fall  ther^ 
with. 
Judgment  affirmed. 


ANNOTATION. 

Riglits  of  wirviviug  memben  and  cS  estate  of  deceaied  mMober  of  law  fern  m 
re^MGt  to  bouness  mfiiiisbed  at  time  of  Batter's  deatti. 


Im  awwL 

There  is  not  much  direct  authority 
upon  the  question  of  risrhta  of  the  es- 
tate of  a  deceased  member  of  a  law 
firm  and  those  of  the  surviving  mem- 
bers, respectively,  in  regard  to  firm 
business  on  hand  at  the  date  of  the 
Arm's  dissolution  by  the  death  of  the 
partner;  and  in  the  few  cases  directly 
upon  the  question  the  courts  are  not 
in  harmony  further  than  the  very  mea- 
ger concession  that  equity  has  juris- 
diction to  compel  an  accounting. 
Moreover,  in  the  few  cases  cited  here- 
in the  facts  and  circumstances  differ 
to  such  an  extent  that  it  is  practically 
impossible  to  draw  general  conclu- 
sions backed  hy  more  than  one  or  two 
eases.  For  example,  the  holding  in 
the  reported  case  (PnFint  v.  Mesiton, 
ante,  1288)  is  strictly  limited  to  busi- 
ness taken  upon  the  regular  retainer 
basis,  and  the  court  carefully  avoids 
any  expression  of  an  opinion  as  to 
business  taken  upon  a  contingent 
basis.  Moreover,  the  decision  sheds 
no  light  whatever  upon  the  method  of 
dividing  the  fees  on  work  tiiat  was 
partly  done  before  tike  dissolution; 
while  in  the  California  case,  cited  in- 
fra, the  work  had  been  taken  on  an 
agreement  for  a  contingent  fee  and 
the  case  was  pending  on  appeal  when 
the  dissolution  by  death  occurred,  but 
the  court  made  no  limitation  on  its 
holding,  which  was  contrary  to  the 
holding  in  the  Puffer  Case. 

The  rule  adopted  by  the  court  in  the 
reported  case  (Puffer  v.  Merton), 
when  applied  within  the  limits  pre- 
scribed by  the  court,  seems  to  be  the 
more  equitable  and  reasonable,  but 


some  additional  rule  must  be  devised 
to  cover  the  situation  where  much 
work  has  been  done  on  the  case,  and 
not  compensated  for  when  the  disso- 
lution of  the  firm  takes  place.  P^ 
haps,  in  such  case  the  value  of  the 
work  then  done  should  be  estimated 
on  the  theoiT  of  quantum  meruit,  pro- 
vided that  the  understanding  witii  the 
client  is  that  the  whole  compensation 
is  to  be  upon  a  similar  basis.  But 
where  the  fee  is  contingent  upon  suc- 
cess, or  estimated  in  solido  without 
reference  to  the  amount  of  work,  a 
division  on  the  quantum  meruit  theoiy 
would  not  seem  fair.  In  such  case  the 
firm  should  receive,  for  distribution 
among  the  survivors  and  the  deceased 
partner's  estate  according  to  the  part- 
nership agreement,  such  proportion  of 
the  whole  fee  as  the  work  done  by  the 
firm  bears  to  the  whole  amount  of 
work  done  on  the  case  to  earn  the 
whole  fee,  the  balance  going  to  those 
who  performed  the  additional  services. 
This  is  the  rule  adopted  by  the  court 
in  Babbitt  v.  Riddell  (1854)  1  Grant, 
Gas.  (Pa.)  161,  cited  infra,  although 
that  case  did  not  involve  a  general 
partnership.  It  !s  not  the  rule  adopt- 
ed by  the  court  in  Consaul  v.  Cum- 
mings  (1911)  222  U.  S.  262,  56  L.  ed. 
192.  32  Sup.  Ct.  Rep.  83,  infra,  but 
there  it  appeared  that  the  deceased 
member  of  tiie  special  partnership  had 
obtained  t^e  business  and  had  in 
effect  employed  the  partner  who  sur- 
vived to  do  the  work  for  half  the  con- 
tingent fees.  Under  these  circuno- 
stances  the  surviving  partner  did  only 
the  work  that  he  had  agreed  to  do  and 
would  have  done  had  the  other  partner 
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lived.  Of  course  he  was  not  entitled 
to  extra  compensation. 

The  weight  of  authority  supports 
the  rule  adopted  by  the  court  in  the 
reported  case  (Puffer  v.  Mebton),  so 
far  as  the  rule  goes  in  that  case,  so 
that  business  in  the  hands  of  a  law 
firm  at  the  time  of  a  partner's  death 
is  not  an  asset  of  the  deceased  part- 
ner's estate  if  no  services  by  the  firm 
have  been  rendered. and  the  services 
are  to  be  performed  upon  the  regular 
retainer  basis.  The  theory  seems  to 
be,  although  it  is  not  so  expressed  in 
the  Puffer  Case,  that  where  the  work 
is  taken  upon  a  retainer  basis  the  com- 
pensation which  the  survivor  should 
receive  for  doing  the  work  will  exactly 
balance  the  amount  paid  by  the  client, 
leaving  nothing  to  be  divided  with  the 
estate.  This  would  not  be  the  case 
where  part  of  the  work  was  done  be- 
fore the  death  of  the  partner,  or  where 
the  amount  of  the  compensation  does 
not  bear  any  relation  to  the  amount  of 
work  done.  If  this  1b  not  the  theory, 
there  would  seem  to  be  no  ground 
whatever  for  making  a  distinction  be- 
tween the  business  taken  upon  a  re- 
tainer basis  and  work  taken  on  a  con- 
tingent basis.  However  this  may  be, 
the  decisions,  with  the  possible  excei>- 
tion  of  the  Puffer  Case,  turn  upon  the 
questions  of  compensation  to  which 
the  survivor  is  entitled  for  finishing 
the  work  after  ike  death  ef  the  part- 
ner. 

But  there  Is  a  deeiriae,  net  very 
welt  supported,  exeept  as  applied  un- 
der soBie  partieular  circumstances 
that  make  itii  application  equitable,  to 
the  effect  that  the  survivor  is  not  en- 
titled, as  against  the  estate  of  the 
deceased  partner  in  the  law  firm,  to 
ctmipnssation  for  any  Bervices  he  may 
render  tn  finishing  businesB  that  the 
firm  has  on  hand  at  the  date  of  dissolu- 
tion of  the  firm  by  the  death  of  the 
partner.  This  is,  of  course,  the  equiv- 
alent of  a  holding  that  the  estate  of 
the  deceased  partner  is  entitled  to  the 
same  share  in  such  business  as  the 
decedent  would  have  been  entitled  to 
under  the  partnership  agreement  if 
he  had  lived  and  the  firm  had  not  bem 
dissolved. 

In  the  following  cases  It  was  either 
directly  held  or  assumed  that  a  bill 


In  equi^  can  be  maintained  for  an 
accounting,  between  the  surviving 
partners  in  a  law  partnership  and  the 
estate  of  the  deceased  partner,  as  to 
the  interests  of  each  in  the  income 
from  firm  business  on  hand,  but  un- 
finished, at  the  time  of  the  partner's 
death:  Denver  v.  Roane  (1878)  99 
U.  S.  855,  25  L.  ed.  476  (and  see  Rose's 
Notes  to  this  case) ;  Consaul  v.  Cnm- 
mlngs  (1911)  222  U.  S.  262,  56  L.  ed. 
192,  32  Sup.  Ct.  Rep.  83,  affirming 
(1909)  33  App.  D.  C.  132  (a  special 
partnership) ;  .  Little  v.  Caldwell 
(1894)  101  Cal.  553,  40  Am.  St  Rep. 
89,  36  Pac.  107;  Jones  v.  Marshall 
(1913)  24  Idaho,  678,  135  Pac.  841; 
Starr  v.  Case  (1882)  59  Iowa,  491,  13 
N.  W.  645;  Senneff  v.  Healy  (1912) 
156  Iowa,  89,  39  LJl.A.  (N.S.)  219,  135 
N.  W.  27;  Sterne  v.  Goep  (1880)  20 
Hun  (N.  Y.)  396  (a  special  partner- 
ship); the  reported  ease  (Puffeb  v. 
Mebton,  ante,  1288). 

DoBteiiu  of      Mntpanaatira  for  ftnislt- 
1ms  Imslne— ■ 

One  court  has  held,  and  another  has 
vaguely  stated  by  way-  of  argument  or 
dictum,  that  the  surviving  partner  in 
a  law  firm  is  not  entitled  to  eomgpensa- 
tion,  as  against  the  estate  of  the  de- 
ceased partner,  for  services  in  finish- 
ing the  business  on  hand  at  the  time 
of  the  latter'B  death,  unless  express 
provision  therefor  to  made  Ib  the 
agreement,  thus  making  no  diatinetion 
between  this  class  of  partnerships  and 
those  commonly  called  commercial 
partnerships.  Denver  v.  Roane  (1878) 
99  U.  S.  S66,  25  L.  ed.  476  (qaeBtion- 
able  dictum.  And  see  Roee's  NotM  to 
this  case);  Little  v.  Caldwell  (1894> 
101  Cal.  563,  40  Am.  St.  Rep.  89t  36 
Pac.  107. 

In  Denver  v.  Roane  (1874)  99  V.  S. 
855,  25  L.  ed.  476,  tbe  court  says  that 
there  may  possibly  be  a  distinction  in 
this  respect  between  commercial  part- 
nerships and  partnerships  in  the  law 
business,  but  that  there  is  no  author- 
ity for  such  distinction.  This  state- 
ment has  been  referred  to  both  in 
sapport  of  and  in  opposition  to  tiie 
distinction.  See  quotation  from  same 
case  and  discussion  thereof  under  the 
following  heading. 

In  Little  -v.  Caldwell  (1894)  101 
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Cal.  553,  40  Am.  St.  Rep.  89,  36  Pac. 
107,  the  court  said:  "It  may  be  con- 
ceded that  when  a  firm  of  attorneys  is 
employed  to  conduct  liticration,  the 
client  contracts  for  the  services  of  all 
the  members  of  the  firm;  and,  while 
perhaps  the  spirit  of  such  a  contract 
does  not  require  that  all  the  parlaiers 
shall  personally  participate  in  all  the 
steps  of  the  trial,  if  in  their  judgment 
it  is  not  necessary  so  to  do  (Eggleston 
V.  Boardman  (1877)  37  Mich.  14;  Phil- 
lips V.  Edsall  (1889)  127  III.  536,  20 
N.  E.  801),  still  such  a  contract  is  so 
far  one  for  the  personal  services  of  all 
that,  upon  the  death  of  one  member  of 
the  firm,  the  client  may  elect  to  con- 
sider the  employment  as  terminated 
(Wright  V.  McCampbell  (1890)  75 
Tex.  644,  13  S.  W.  293;  McGill  v.  Mc- 
Gill  (1859)  2  Met.  (Ky.)  258).  This 
would  be  the  rule  in  controversies  be- 
tween the  client  and  surviving  mem- 
bers of  the  firm,  where  such  election 
was  properly  made  by  the  client;  but 
the  option  to  declare  the  contract  ter- 
minated for  such  a  cause  is  with  the 
client,  and  if  he  does  not  do  so,  but  is 
willing  to  intrust  the  survivor  with 
the  further  management  of  the  litiga- 
tion in  which  the  firm  was  employed, 
the  survivor  is  bound  to  complete  the 
unfinished  contract  for  the  benefit  of 
the  partnership,  and  unless  it  was 
otherwise  agreed  upon  between  the 
partners,  he  would  not  be  entitled  to 
compensation  from  the  partnership,  or 
from  the  estate  of  the  deceased  part- 
ner for  his  services  in  doing  mo.  The 
rule  is  well  settled  in  regard  to  com- 
mercial partnerships,  that  the  surriv- 
ing  partner  must  complete  all  execu- 
tory contracts  of  a  firm  which  remain 
in  force  after  the  death  of  a  partner, 
and  must  settle  the  business  of  the 
partnership  without  charge  against 
the  partnership  for  liis  personal  serv- 
ices; and  In  the  case  of  Denver  v. 
Roane  (1879)  99  U.  S.  359,  25  L.  ed. 
478,  it  was  said  that  none  of  the  ad- 
judicated cases  recognize  any  distinc- 
tion in  this  respect  between  such 
.partnerships  and  those  entered  into 
between  attorneys  for  the  practice  of 
their  profession.  And  we  know  of  no 
such  distinction.  .  .  .  While  it  is 
certainly  true  when  a  professional 


partnership  between  attorneys  at  law 
is  dissolved  by  the  death  of  one,  the 
survivor  is  entitled  to  his  own  future 
earnings,  and  is  not  required  to  make 
an  allowance  in  the  settlement  of  the 
partnership  accounts  for  what  may  be 
termed  the  good  will  of  the  partoer- 
ship,  or  for  the  profits  of  such  future 
business  as  may  have  been  given  to 
him  by  former  clients  of  the  firm,  still, 
in  regard  to  unfinished  business  in- 
trusted to  the  firm,  and  which  the 
client  permits  the  surviving  partner 
to  complete,  such  contract  of  employ- 
ment, although  not  capable  of  assign- 
ment, is  stiU  to  be  viewed  by  a  court 
of  equity  as  an  asset  of  the  partner- 
ship; and  it  is  none  the  less  an  equi- 
table asset  when,  as  in  this  case,  the 
compensation  for  such  services  is  en- 
tirely contingent  upon  the  final  suc- 
cess of  the  litigation  in  which  the 
services  are  to  be  rendered." 

In  Clifton  v.  Clark  (1903)  83  Miss. 
446,  66  LJI.A.  821,  102  Am.  St.  Bep. 
458,  36  So.  251,  1  Ann.  Cas.  396,  the 
court  said:  "If  after  dissolution  of 
the  partnership  by  death  or  otherwise, 
the  estate  of  the  retiring  partner  be 
liable  for  the  tortious  or  negligent  act 
of  his  late  partner,  in  reference  to 
partially  fulfilled  executory  contracts, 
as  decided  in  the  McGill  Case,  Wil- 
kinson V.  Griswold  (1849)  12  Smedes 
&  M.  (Mi^)  669,  and  ot^ier  cases,  it 
would  be  illogical  and  inequitable  to 
deny  the  representatives  of  the  de- 
ceased partner  an  equitable  participa- 
tion in  the  compensation  accruing  by 
reason  of  the  subsequent  performance 
of  such  .contracts  by  the  surviving 
partner,  and  which  the  survivor  was 
in  duty  bound  to  perform  for  Uie  ben* 
efit  of  the  firm."  But  this  statement 
was  not  necessary  to  the  holding. 

And  the  surviving  partner  oaouot 
avoid  his  responsibility  of  accounting 
to  the  estate  of  the  deceased  partner 
for  unfinished  business,  by  making  a 
new  contract  with  the  client  relating 
to  the  same  subject-matter,  in  the 
profits  of  which  he  alone  participates. 
Little  V.  Caldwell  (1894)  101  Cal.  553, 
40  Am.  St.  Rep.  89,  36  Pac.  107;  Clif- 
ton V.  Clark  (1903)  83  Miss.  466,  66 
L.R.A.  821,  102  Am.  St.  Rep.  4S8,  86 
So.  261, 1  Ann.  Cas.  396. 
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In  Little  v.  Gatdwell  (CaL)  supra, 
the  court  said:  '*This  oblifl»ti<m  of 
the  survivliig  partner  is  one  of  the 
risks  assumed  hy  him  in  entering  into 
the  partnership,  unless  otherwise  spe- 
cially agreed.  In  the  discharge  of  this 
obligation  or  duty  in  relation  to  the 
unsettled  and  unfinished  business  of 
the  firm,  the  snrriTing  partner  occu- 
pies the  position  of  a  trustee;  and, 
while  he  may  compromise  disputed 
claims,  or  modify  an  existing  contract 
by  releasing  the  other  party  thereto 
from  some  of  its  obligations,  when  in 
the  exercise  of  an  honest  judgment  the 
best  interest  of  the  partnership  seems 
to  him  to  require  such  action,  still,  in 
doing  so,  he  cannot  be  permitted  to 
make  gain  for  himself  at  the  expense 
of  the  estate  of  the  deceased  partner, 
by  consNftting  to  the  eitingui^ment 
of  a  contract  belonging  to  the  partner- 
ship, and  the  substitution  therefor  of 
another  relating  to  the  same,  subject- 
matter,  and  in  the  profits  of  which  he 
alone  is  to  participate.  Whatever  may 
be  the  effect  of  such  new  or  sulMti- 
toted  contract  as  between  the  imme- 
diate parties  to  it,  a  court  of  equity 
in  settling  the  accounts  of  the  part- 
nership will  not  treat  it  as  an  entire 
extinguishment  of  the  original  eon- 
tract,  or  deny  the  right  of  the  repre- 
sentatives  of  the  deceased  partner  to 
an  equitable  participation  In  the 
profits  realized  from  the  latter  con^ 
tract,  and  which  may  be  regarded,  so 
far  as  concerns  the  partnership,  as 
only  a  modification  of  the  former  con- 
tract. This  rule  fs  particularly  appli- 
cable In  the  settlement  of  the  partner^ 
ship  accounts  of  attorneys  at  law, 
when  the  firm  has  been  dissolved  by 
the  death  of  one  member  leaving  con- 
tracts not  fully  performed,  often  con- 
stituting a  large  part  of  the  assets  of 
the  partnership,  and  which  it  is  the 
duty  of  the  survivor  as  far  as  possible 
to  complete  and  preserve  for  the  bene- 
fit of  the  firm/' 

And  it  has  been  held,  without  de- 
ciding whether  or  not  the  rule  of  no 
compensation  is  the  correct  rule  to  be 
applied  as  to  the  regular  business  of 
a  law  firm,  that  it  should  be  applied 
so  as  to  deprive  the  survivor  of  com- 


pensation other  than  his  portion  as  a 
partner — 

— ^where  the  fees  in  question  arc 
contingent  on  success,  and  the  interest 
of  each  partner  is  fixed  by  agreement, 
and  by  a  supplementary  agreement  it 
is  provided  that  the  surviving  part- 
ners are  to  finish  all  work  on  hand  at 
the  time  of  any  partner's  death,  none 
of  the  agreemoits  providing  for  pi^  to 
the  surviving  partners,  Denver  v. 
Boane  (1B78)  99  U.  &  366»  26  L.  ed. 
476  (and  see  Rose's  Notes  to  this 
case) ; 

— where  the  partnership  Is  special 
or  limited  to  a  particular  lot  of  claims, 
the  fees  are  contingent  upon  success, 
and  to  be  divided  equally,  it  appear- 
ing, further,  that  the  essence  of  the 
agreement  really  had  made  tiie  anr- 
vivor  the  employee  of  decedent  before 
his  death  to  attend  to  the  business,  so 
that  the  survivor  really  had  done  no 
more  work  than  be  would  have  been 
compelled  to  do  had  the  other  partner 
lived,  Gonsaul  v.  Cummings  (1911) 
222  U.  S.  2S2,  66  L.  ed.  192,  82  Sup.  Ct. 
Rep.  88,  affirming  (1909)  88  App.  D.  C. 
182; 

— ^where  there  is  no  general  partner- 
ship, but  rather  a  joint  enterprise 
among  attorneys  ,  to  prosecute  a  case 
for  a  contingent  fee  to  be  equally  di- 
vided, and  one  dies  before  the  work 
is  finished,  the  case  being  carried  to  a 
successful  conclusion  by  the  surviv- 
ors, Senneff  v.  Healy  (1912)  166  Iowa, 
89,  39  L.RJL(N.S.)  219,  136  N.  W.  27. 
But  see  Babbitt  v.  Rlddell  (Pa.)  infra, 
for  the  statement  of  a  rule  that  se^s 
to  be  more  equitable  as  applied  to  facte 
very  similar  to  tiiose  here  involved. 

And  the  surviving  partners  are  not 
entitled  to  compensation  for  collecting 
money  due  to  the  firm.  Starr  v.  Case 
(1882)  69  Iowa,  491,  13  N.  W.  646. 
This,  of  course,  is  merely  settling 
partnership  business,  and  is  not  earn- 
ing fees. 

Dootrlme  of  oompemsatiom  for  ntrrlviBa 
part&er. 

But  otiier  courts  take  the  position 
that  the  ordinary  business  of  a  law 
firm  differs  from  that  of  a  commercial 
enterprise  in  that  it  requires  peculiar 
skill  on  the  part  of  each  member,  and 
finishing  the  business  is  really  con- 
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ttnuing  the '  partnership  business  to 
that  extent,  so  that  the  rule  that  a 
surviving  partner  is  not  entitled  to 
pa7  for  settling  partnership  affairs  on 
the  death  of  a  member  does  not  apply 
to  the  surviring  partners  of  a  law  firm 
that  haa  been  so  dissolved.  Denver  v. 
Roane  (1878)  99  U.  &  855,  26  L.  ed. 
476  (dictum.  And  see  Rose's  Notes 
to  this  case) ;  Jones  t.  Marshall 
(1913)  24  Idaho,  678,  185  Pac.  841. 
And  see  discussion  of  the  reported 
case  (Puffer  v.  Mekton,  ante,  1288), 
under  title  *ln  general,"  supra,  as  to 
theor7  of  the  case. 

Thus  the  court  in  Denver  v.  Roane 
(1878)  99  U.  S.  365,  26  L.  ed.  476, 
after  citing  some  eases,  involving 
commercial  partnerships,  to  this  prop- 
osition, said  by  way  of  argument: 
"This  is  the  rule  in  regard  to  what  are 
commonly  called  commercial  partner- 
ships, and  the  authorities  cjted  refer 
to  those.  There  may  possibly  be  some 
reason  for  applying  a  different  rule  to 
cases  of  winding  up  partnerships  be- 
tween lawyers  and  other  professional 
men,  where  the  profits  of  the  firm  are 
the  result  solely  of  professional  skill 
and  labor.  No  adjudicated  cases,  how- 
ever, with  which  we  are  acquainted, 
recognize  any  such  distinction.  And 
in  the  present  case,  as  we  have  said, 
the  parties  made  arrangements  for  the 
work  and  results  of  work  after  the 
death  of  any  of  their  number.  The 
agreement  of  August  18,  1869,  pro- 
vided that  in  case  of  the  death  of  any 
partner,  one  third  of  the  fees  in  cases 
nearly  finished,  and  one  quarter  of 
the  fees  in  other  partnership  cases, 
should  belong  to  the  representatives 
of  the  decedent.  Of  course,  it  was 
contemplated  that  the  surviving  part- 
ners should  finish  the  work,  and  that 
no  allowance  should  be  made  to  them 
beyond  the  share  of  the  fees  specified 
in  the  agreement"  While  this  state- 
ment in  respect  to  the  distinction  was 
made  arguendo  and  was  perhaps  not 
necessary  to  the  holding,  the  case  has 
usually  been  regarded  as  some  author- 
ity on  the  point.  The  statement  is 
quoted  with  apparent  approval  of  the 
distinction  in  Consaul  v.  Cummings 
(1911)  222U.  S.  262,  56  L.  ed.  192,  32 
Sop.  Ct  Rep.  88,  but  no  ruling  was 


made  upon  it.  And  it  has  been  quoted 
in  support  of  the  distinction  in  Jones 
V.  Marshall  (1913)  24  Idaho,  678,  136 
Pac.  841.  But  the  case  has  also  been 
referred  to  as  authority  for  holding 
that  no  such  distinction  exists.  Little 
V.  Caldwell  (1894)  101  CaL  663,  40 
Am.  St.  Rep.  89,  36  Pac.  107.  See  quo- 
tation from  this  case  under  preceding 
heading. 

And  while  deciding  a  question  be- 
tween the  estate  of  a  deceased  partner 
and  a  client  of  the  firm,  the  court,  in 
Clifton  V.  Clark  (1903)  83  Miss.  446, 
66  L.R.A.  821,  102  Am.  St.  Rep.  458, 
36  So.  251,  1  Ann.  Cas.  396.  said: 
''With  the  possible  limitation  &at 
they  might  be  entitled  to  some  addi- 
tional compensation  from  the  estate  of 
his  deceased  partner  for  services  ren- 
dered in  winding  up  unfinished  busi- 
ness, we  see  no  reason  why  the  general 
rule  applicable  to  commercial  partner- 
ships should  not  apply  to  surviving 
partners  of  firms  of  attoraeys." 

In  Sterne  v.  Goep  (1880)  20  Hun 
(N.  Y.)  896,  the  court,  in  affirming  a 
decree  for  specific  performance  of  a 
contract  made  between- the  surviving 
member  of  a  law  firm  and  the  adminis- 
trator of  the  deceased  partner,  where- 
in the  latter  had  released  the  former 
from  all  claims  of  tiie  estate  growing 
out  of  the  partnership,  quoted  with  op* 
proval  from  the  opinion  of  the  general 
term  as  follows:  "In  comimercial 
partnerships  there  is  little  difiiculty 
in  determining  the  rights  of  a  surviv- 
ing partoer  and  of  the  representatives 
of  a  deceased  partner,  where  the  part- 
nership is  terminated  by  death.  The 
survivor  takes  the  assets  of  the  firm, 
and  is  entitled  to  dispose  of  them  by 
sale,  and  collect  all  outstanding  debts 
and  apply  the  proceeds  to  the  payment 
of  the  debts  of  the  firm,  and  he  must 
account  for  the  surplus  to  and  with 
the  representatives  of  the  deceased 
partner;  but  he  is  entitled  to  no  com- 
pensation for  services  as  against  the 
estate  of  such  deceased  partner,  un- 
less the  same  be  stipulated  for  in  the 
articles  of  copartnership.  He  is  not, 
however,  bound  to  continue  and  carry 
on  the  business  of  the  firm,  devoting 
his  personal  services  thereto  for  tiie 
benefit  <rf  his  deceased  partner's  es- 
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tate.  His  obligations  are  rather  to 
close  ap  and  terminate  the  busineaa 
in  the  most  convenient  practicable 
mode,  vith  due  regard  to  the  rights 
and  interests  of  creditors,  and  of  his 
deceased  partner's  estate  as  well  as  of 
himself.  Whether  the  same  rules  ap- 
ply to  a  partnership  between  lawyers, 
where  the  profits  of  the  firm  are  the 
product  solely  of  professional  skill 
and  labor,  need  not  now  be  discussed. 
It  would  seem,  however,  to  be  a  harsh 
rule  which  would  require  the  surviv- 
ing partner  of  a  law  firm  to  take  upon 
himself,  solely,  the  conduct  of  all 
pending  litigations  in  the  office  at  the 
time  of  his  partner's  decease,  and  de- 
vote hie  profesrional  skill  and  labor 
through  a  possible  period  of  years  to 
the  conducting  and  closing  up  of  such 
litigations,  for  the  benefit  equally  of 
the  estate  of  his  deceased  partner,  and 
with  the  obligation  ultimately  to  ac- 
count to  his  representatives  for  an 
equal  share  of  all  the  profits  or  results 
80  earned.  It  would  seem  that  equity 
might  discern  some  juster  rule  by 
whieh  te  aseertidn  and  determine  the 
rights  of  the  parties  in  such  a  case. 
But  whatever  may  be  the  strict  legal 
rights  of  the  survivor  and  the  repre- 
sentative in  such  a  partnership,  it  is 
clearly  manifest  that  the  case  is  one 
eminently  proper  for  any  just  and  fair 
agreemuit  between  the  survivor  and 
tiie  representative  which  shall  aseer^ 
tain  and  settle  their  respective 
rights.- 

In  Babbitt  v.  RIddell  (1864)  1  Grant. 
Cas.  (Pa.)  161,  where  two  attorneys, 
not  partners,  after  entering  into  an 
agreement  to  conduct  a  case  to  a  final 
termination  for  the  sum  of  $500  if  suc- 
cessful, and  for  nothing  if  unsuccess- 
ful, tried  the  case  in  the  trial  court, 
after  which  one  died  and  the  other 


conducted  the  case  to  a  final  success- 
ful conclusion  in  the  appellate  court 
the  court  approved  an  instouction  to 
the  jury  to  the  effect  that  the  $500 
should  be  divided  between  the  surviv- 
ing attorney  and  the  firm  in  proportion 
to  the  services  rendered  by  the  firm 
and  those  of  the  surviving  attorney, 
taking  the  agreement  as  a  basis  for 
the  whole  work,  rather  than  to  meas- 
'  ure  the  firm's  work  on  a  quantum  mer- 
uit, and,  of  course,  giving  to  the  es- 
tate that  portion  of  the  firm's  share 
to  which  the  articles  of  partnership 
entitled  the  decedent  in  firm  earnings. 

In  McGill  V.  McGill  (1859)  2  Met. 
(Ey.)  258,  it  was  held  that  the  estete 
of  a  deceased  meanber  of  a  law  firm  is 
liable  to  a  client  of  the  finn  for  money 
collected  after  the  decease  by  tiie  sur- 
vivor and  never  paid  to  the  client,  the 
survivor  having  later  died  insolvent, 
the  claim  for  the  money  having  been 
reduced  to  judgment  by  suit  before 
the  death  of  either  parser.  The  court 
distinguished,  In  respect  to  such  lia- 
bililgr*  between  eommercial  partner- 
ships and  professional  partnerships 
ia  so  far  as  the  usual  business  of  a 
law  firm  Is  Involved,  but  held  that  the 
mere  collection  of  the  money  due  upon 
a  judgment  without  legal  procedure 
does  hot  require  personal  services  in 
the  sense  of  skill,  peculiar  to  the  legal 
profession.  It  is  intimated  that  the 
estate  would  not  have  been  liable  if 
the  partner  had  died  before  suit  had 
been  brought  to  reduce  the  claim  to 
judgment.  The  case  is  not  within  Hhe 
scope  of  the  note,  which  does  not  treat 
of  the  liability  of  either  the  survivor 
or  of  the  estate  to  clients,  but  it  is 
cited  here  for  the  purpose  of  illus- 
trating the  distinction  that  is  some* 
times  made  between  the  two  classes  of 
partnerships.  J.  W.  U. 
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WOODILL  &  HULSE  ELECTRIC  COMPANY,  Appt, 

V. 

GEORGE  YOUNG  et  aL, 
and 

EMPIRE  SECURITIES  COMPANY,  Respt 
OoUfomia  Supreme  Court  (Dept.  DT*.  1)  —  July  &,  10t0, 
(—  CaL  — ,  182  Pac.  422.) 

[Jen  —  street  improTement  —  priority. 

1.  The  last  lien  imposed  upon  atfuttingr  property  for  a  street  improve- 
ment assessment  is  paramount. 

ISee  note  on  this  question  beginning  on  page  1301,] 


—effect  of  statute. 

2.  A  statutory  proviaion  that  an  as- 
Besement  for  street  Improvements  shall 
be  a  first  lien  until  fully  paid  does  not 


Rive  it  priority  over  a  lien  for  a  sabse- 
quent  improvement  of  a  similar  na- 
ture. 

[See  26  R.  a  L.  189.3 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Dewhirst,  J.)  in  favor  of  defendant  Securities  Company 
in  an  action  brought  to  foreclose  certain  street  assessment  liens  on  two 
parcels  of  land.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Richard  J.  O;  Culver*  lor  api>el-  Maginn  v.  Lancaster,  100  Ho.  App. 
lant:  116,  73  S.  W.  368;  People  ex  reL  Woods 

Plaintiff's  liens,  being  last  in  point    v.  Crissey,  91  N.  Y.  631;  Holcomb 


of  time  of  attaching  to  the  res,  are 
prior  encumbrances. 

California  Street  Law,  p.  231 ;  Brady 
V.  Burke,  90 'CaL  1,  27  Pac.  52;  Little- 
fleld  V.  Nichols,  42  Cal.  874;  28  Cyc. 
1202;  Burke  v.  Lukens,  12  Ind.  App. 
648,  54  Am.  St  Rep.  539,  40  K.  E.  641; 
California  Loan  &  T.  Co.  v.  Weis,  118 
Cal.  489,  50  Pac.  697;  Wilson  v.  Cali- 
fornia Bank,  121  Cal.  630,  54  Pac  119; 
German  Sav.  &  L.  Soc.  v.  Ramish,  138 
Cal.  120,  69  Pac.  89,  70  Pac.  1067; 
O'Dea  V.  Mitchell,  144  Cal.  S74,  77  Pac. 
1020;  Morey  v.  Duluth,  75  Minn.  226, 
77  N.  W.  829;  Jaicks  v.  Oppenheimer, 
264  Mo.  698,  175  S.  W.  972. 

Messrs.  Crouch  &  Crouch,  for  re- 
spondent: 

The  interest  of  the  defendant  Securi- 
ties Company  is  superior  to  that 
claimed  by  the  plaintiff. 

Brady  v.  Burke,  90  Cal.  1,  27  Pac. 
62;  Philadelphia  v.  Meager,  67  Pa. 
345;  Scott-McClure  Land  Co.  v.  Port- 
land, 62  Or.  462,  125  Pac.  276;  Des 
Moines  Brick  Mfg.  Co.  v.  Smith,  108 
Iowa.  307,  79  N.  W.  77. 

Messrs.  Charles  A.  Gray  and  Arthur 
M.  Ellis,  amici  curiae: 

The  lien  first  imposed  stands  until 
the  assessment  shall  be  paid. 


Chicago,  R.  I.  &  P.  R.  Co.  27  Okla.  667, 
112  Pac  1023;  Skinner  v.  Christie,  52 
N.  J.  Eq.  720,  29  Atl.  772;  Daly  v.  San- 
ders, 9  N.  Y.  S.  R.  794,  affirmed  in  118 
N.Yi  688,  23  N.  E.  1161;  Parker- 
Washington  Co.  V.  Corcoran,  160  Ho. 
App.  188,  129  S.  W.  1031;  Jaicks  v. 
Oppenheimer,  264  Mo.  693,  175  S.  W. 
972;  Cowell  v.  Washburn,  22  CaL  519; 
Hendrick  v,  Crowley,  31  CaL  471; 
Brady  v.  Burke,  90  Cal.  1,  27  Pac  52; 
Wood  V.  Brady,  68  CaL  78,  6  Pac  623, 
8  Pac.  599 ;  Des  Moines  Brick  Mfg.  Co. 
V.  Smith,  108  Iowa,  807.  79  N.  W.  77: 
Scott-McClure  Land  Co.  Portland,  62 
Or.  462, 126  Pae.  2T6. 

OIney,  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  a  judg- 
ment in  an  action  to  foreclose  cer- 
tain street  assessment  liens  on  two 
parcels  of  land.  The  defendants  in 
the  action  were  the  original  owners 
of  the  property  upon  which  the 
plaintiff's  liens  were  imposed,  and 
the  owner  of  certain  other  street 
assessment  liens  on  the  same  prop- 
erty. These  latter  liens  had  been 
imposed  prior  to  the  imposition  of 


Digitized  by 


Google 


WOODILL  &  H.  ELECTRIC  CO.  v.  YOUNG. 


1297 


(—  Cal.  — , 

the  plaintiff's  liens,  and  were  for 
work  done  under  proceedings  initi- 
ated prior  to  the  proceedings  under 
which  the  plaintiff's  work  was  done. 
Intermediate  the  imposition  of  the 
plaintiff's  liens  and  the  commence- 
ment of  the  action,  street  improve- 
ment bonds  representing  the  assess* 
.ments  of  the  defendant  Uen  holder 
were  issued,  default  made  upon  such 
bonds,  and  the  property  sold  to  the 
lien  holder  to  satisfy  the  bonds. 

The  original  owner  of  the  prop* 
erty  defaulted  in  the  action,  which 
thereafter  proceeded  as  between  the 
lien  holders  only.  The  sole  questioo 
presented  was  one  of  priority  be* 
tween  the  two  sets  of  liens*  and  this 
was  determined' in  the  lower  court 
against  the  plaintiff,  who  appeals. 

The  appellant's  contention  is  that 
street  assessment  liens  are  liena 
which  are  imposed  upon  the  proper* 
ty  without  the  ownor's  consent  un^ 
der  the  taxing  power  of  the  state, 
tliat  they  are  Imposed  npon  the  prop* 
erty  as  such,  so  that  every  right  or 
interest  in  the  property  is  included 
in  the  subjection  to  the  lien,  with  the 
result  that  a  prior  lien,  even  one 
itself  for  a  street  assessment,  is  sub- 
ject to  it  The  respondent'^  conten- 
tion is  that  the  rule  generally  appli- 
caJ»le  to  contractual  liens  a|?!plies, 
and  that  the  one  prior  in  tune  is 
prior  in  right. 

The  question  as  presented  is  a 
novel  one  in  this  state,  unless  Brady 
V.  Burke,  90  Cal.  1.  27  Pac.  52,  can 
be  considered  as  determining  it.  The 
action  in  that  case  was  one  to  quiet 
title,  and  the  plaintiff  claimed  as  the 
purchaser  at  a  foreclosure  sale  in  an 
action  brought  to  f  oreclose  a  street 
assessment  lien.  Certain  of  the  de* 
fendants  claimed  as  the  purchasers 
at  foreclosure  sales  in  actions  to 
foreidose  other  street  assessment 
liau.  The  Hen  foreclosed  by  the 
sale  to  the  plaintiff  was  prior  in  time 
to  the  liens  foreclosed  by  the  sales 
to  the  defendants,  but  the  latter  ex- 
isted at  the  time  of  the  commence- 
ment of  the  foredosnre  action  re- 
salting  in  the  sale  to  the  plaintiff, 
and  the  defendants  were  not  made 
parties  to  that  action,  with  the  r&- 

6  A.L.IU-82. 
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suit,  as  claimed  by  them,  that  their 
rights  had  not  been  foreclosed  by 
the  sale  to  the  plaintiff.  Under 
these  circumstances  the  court  in- 
quired into  the  validity  of  the  pro- 
ceedings under  which  the  defend- 
ants claimed,  held  them  to  be  in- 
valid, and  upon  this  ground  afHrmed 
the  judgment  quieting  the  plaintiff's 
title  as  against  them.  The  liens  un- 
der which  the  defendants  claimed 
being  held  to  be  invalid  in  toto,  the 
decision  did  not  involve  a  determina- 
tion of  their  rank,  if  valid,  with  re- 
spect to  the  liens  under  which  the 
plaintiff  claimed.  In  the  .  course  of 
the  opinion,  however,  it  ia  said: 
"Althoughithe  sheriff's  deeds  made 
to  appellants  Wood  and  Diggins 
[the  defendants]  antedated  those  of 
plaintiff  and  are  based  upon  judg- 
ments rendered  prior  to  those  under 
which  plaintiff  claims,  yet,  as  the 
liens  under  which  plaintiff's  title  has 
Its  origin  are  older  than  the  Uens 
to  whidi  the  deeds  of  appellants  re- 
late, plaintiff  has  the  superior  legal 
title"— citing  Littlefield  v.  Nichols, 
42  Cal.  374. 

It  does  not  appear  whether  there 
was  any  contention  over  the  ques- 
tion of  rank  as  between  the  liens,  if 
valid,  and  there  is  no  discussion  of 
the  matter  in  the  opinion.  All  that 
appears  is  the  statement  quoted  and 
the  citation  of  Littlefteld  v.  Nichols 
in  support  of  it.  But  the  Kens,  in- 
volved in  Littlefield  v.  Nichols  were 
not  unposed  by  superior  public  au- 
thority, but  were  contractual,  and, 
f  urthennQre,  no  question  as  to  their 
rank  was  involved.  The  point  de- 
termined wi^  merely  that,  as  be- 
tween conflicting  foreclosure  or  exe- 
cution sales,  that  one  was  superior 
which  was  based,  upon  the  superior 
lien.  It  must  be  that  it  was  to  this 
point  and  to  this  point  alone  that  it 
vras  cited  in  Brady  v.  Burke,  supra. 
Our  conclusion  is  that  the  bald 
statement  in  Brady  v.  Burke  cannot 
be  taken  as  a  governing  determina- 
tion of  the  question  now  squarely 
presented,  and  that  we  are  at  liberty 
to  determine  it  upon  its  merits. 

The  question  has  arisen  in  other 
jurisdictions  and  has  been  there  de- 
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cided.  The  decisions,  however,  are 
conflicting.  Support^  the  appel- 
lant's position  are  Moray  v.  Duluth, 
75  Minn.  226,  77  N.  W.  829;  Burke 
V.  Lukens,  12  Ind.  App.  648,  54  Am. 
St.  Rep.  539,  40  N.  E.  641 ;  Jaicks  v. 
Oppenheimer,  264  Mo.  693, 176  S.  W. 
972.  Supporting  the  respondent's 
position  are  Philadelphia  v.  Meager, 
67  Pa.  345;  Scott-McClure  Land  Co. 
T.  Portland,  62  Or.  462»  125  Pac.  276 ; 
Bell  V.  New  York,  66  App.  Div.  578, 
73  N.  Y.  Supp.  298;  Des  Moines 
Brick  Mfg.  Co.  v.  Smith,  108  Iowa, 
S07, 79  N.  W.  77. 

In  spite  of  this  conflict,  however, 
we  believe  that  the  underlying  prin- 
(nples  by  whose  application  the  ques- 
tion must  be  decided  are  clear,  and 
L.e„-.reet        Icad  with  Certainty 

imi»rov«meat-  tO  the  COnclUBlOn 
prion*,.  jjj  jjgjjg 

character,  imposed  on  property, — 
that  is,  on  a  thing  itself  regardless 
of  ownership, — by  public  authority 
for  a  public  purpose,  the  one  laist  im- 
posed is  paramount. 

No  question  is  made  but  that  this 
is  the  well-established  rule  as  to  liens 
for  general  taxes.  It  is  so  held  al- 
most universally  and  has  been  so 
decided  in  this  state.  Anderson  v. 
Rider,  46  Cal,  134,  138;  Dougherty 
V.  Henarie,  47  Cal.  9, 14;  Chandler  v. 
Dunn,  50  Cal.  15;  California  Loan 
&  T.  Co.  v.  Weis,  118  Cal.  489,  50 
Pac.  697.  The  reason  for  it  is  con- 
cisely stated  in  Dougherty  v.  Hena- 
rie, 47  Cal.  9,  14,  thus:  "The  ne- 
cessity of  collecting  rev^ue  for  the 
support  of  the  government  impera- 
tively requires  ttiat  the  lien  for  tax- 
es shall  take  precedence  over  all 
other  liens,  and  that  a  tax  sale,  fol- 
lowed by  a  proper  conveyance,  shall 
transfer  the  title  discharged  of  prior 
tax  liens.  If  the  rule  were  other- 
wise, purchasers  at  tax  sales  would 
be  deterred  from  bidding,  and  a 
large  portion  of  the  revenue  would 
remain  uncollected." 

Such  being  the  mle  and  the  rea- 
son for  it  in  the  case  of  conflicting 
general  tax  liens,  l^e  question 
arises:  What  reason  is  there  for 
not  applying  the  same  rule  to  the 
case  of  conflicting  street  assessment 


liens,  or,  possibly  putting  it  more 
accurately,  does  the  reason  for  the 
rule  as  between  general  tax  liens 
apply  as  between  street  assessment 
liens  ?.  Now  fundamentally  the  prin- 
ciple in  the  case  of  general  tax  liens 
is  that  the  law  for  the  purpose  ci 
insuring  a  payment  required  for  a 
public  purpose  creates  a  lien  for  such, 
pajrment,  not  upon  any  particular  in- 
terest or  set  of  interests  in  the  pnw- 
erty,  but  upon  the  property  ita&f 
as  such,  so  that  all  interests  in  it  of 
every  nature  are  made  subject  to  the 
lien,  with  the  result  that,  althou£:h 
there  may  be  no  explicit  statutory 
provision,  there  is  implicit  the  rule 
that  the  tax  lien  shall  be  paramount 
to  all  other  prior  existing  lieoi^  evea 
to  prior  existing  tax  liens. . 
'  The  ease  of  street  assessment 
liens  under  our  statute  comes  exact- 
ly within  the  foregoing  principle. 
The.  assessment  is  one  for  a  public 
purpose.  To  insure  its  payment  it 
is  made  a  charge,  not  against  any 
person,  owner  of  property  or  other- 
wise, but  against  the  res  itself.  So 
much  has  already  been  decided  by 
this  court  German  Sav.  &  L.  Soe. 
v.  Ramish,  138  Cal.  120,  69  Pac  89. 
In  this  case  it  was  held  that  a  street 
assessment  lien  was  paramount  to 
the  lien  of  a  mortgage.   Now,  the 
lien  of  a  mortgage  is  not  of  the  same 
character  as  a  public  assessment 
lien,  and  so  far  the  decision  men- 
tioned cannot  be  said  to  be  deter- 
minative of  the  present  case.  But 
the  reasons  given  for  the  decision 
are  exactly  those  for  the  rule  as  be- 
tween conflicting  tax  liens,  viz.,  that 
for  the  purpose  of  insuring  a  pay- 
ment required  for  a  public  purpose 
a  lien  is  placed  on  property  para- 
mount to  all   existing  interests 
therein.   It  is  said:   "Whether  the 
pow^  to  tax  for  street  improve- 
ments is  to  be  referred  to  the  gen- 
eral taxing  power  and  the  power  of 
eminent  domain,  or,  as  some  ooortB 
have  suggested,  to  the  police  pow- 
er, is  not  very  important  Whal^ 
ever  its  source  may  be.  It  exists  be- 
yond question  by  reason  of  its 
nature  and  objects,  and  that  it  par- 
takes of  the  nature  of  the  taxing- 
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power  mast  be  admitted.  The  pow- 
er to  levy  a  tax  for  general  purposes, 
which  shall  be  a  lien  superior  to  all 
other  liens»  prior  or  otherwise,  fa  not 
doubted,  and  it  is  not  because  it  is 
called  a  tax,  but  because  of  its  ob- 
ject and  the  necessity  for  raising 
revenue  in  order  to  execute  the  f  unc* 
tiona  of  government.  In  modem 
times,  whatever  may  have  been  the 
demands  of  society  in  an  earlier  peri- 
od of  the  development  of  govern- 
ment, the  necessity  for  improving 
the  streets  of  cities  and  towns,  while 
perhaps  less  important  in  degree 
than  the  general  objects  of  govern- 
ment, is  yet  important  and  neces- 
sary to  the  welfare  of  the  whole 
community,  and  in  our  opinion  Uie 
principles  on  which  the  system  of 
genera]  taxation  depends,  and  which 
govern  in  the  ^orcement  of  tax 
levies  for  general  purposes,  are  also 
applicable  to  taxation  for  the  im- 
provement of  streets,  the  construo- 
tion  of  sewers,  and  other  like  pubiie 
work.  It  is  A  mistaken  assumption 
that  the  improvement  of  a  partic- 
ular street  in  a  city  is  solely  for  the 
benefit  of  adjoining  property  own- 
ers ;  the  benefit  accrues  to  the  pub- 
lic generally,  and  the  power  to  com- 
pd  such  improvements  is  essential 
to  the  well-being  of  communities. 
The  Bond  Act  expressly  provides 
that  the  lien  of  the  bonds  shall  be 
*a  first  lien  upon  property'  (Stat. 
1893,  §  4,  p.  S6) ;  and  §  5  also  makes 
the  provisions  of  the  law  for  the  col- 
lection of  delinquent  state  and  coun- 
ty taxes  applicable  to  sales  under 
the  Bond  Act  (Pol.  Code.  §  8788). 
The  intention  seems  to  be  dearly 
manifested  that  the  bond  lien  shall 
be  prior  to  all  liens.  The  view  we 
take  of  the  statute  makes  it  unneces- 
sary to  inquire  as  to  the  effect  of 
the  lien  which  attaches  upon  the  re- 
cording of  the  warrant.  If  we  are 
to  protect  prior  mortgages  against 
the  lien,  how  can  we  in  reason  take 
from  the  owner  his  title,  which  ante- 
^tes  the  mortgagee's  interest?" 

The  assessments  in  question  here 
were  not  levied  under  the  same  act 
as  those  in  German  Sav.  &  L.  So- 
■ciety  V.  Bamish,  supra,  and  the  stat- 


utory provisions  are  not  exactly  the 
same.  But  the  essential  thing,  the 
Intent  to  make  the  lien  a  paramount 
one  upon  the  property,  is  present  in 
both  statutes.  Sections  23,  63,  and 
66  of  the  Act  of  April  7»  1911;  Stat. 
1911,  p.  730. 

Such  being  the  character  and  pur- 
pose of  street  assessment  liens,  and 
that  character  and  purpose  being 
the  same  as  those  of  general  tax 
li^is,  so  far  as  this  pmue  ia  con- 
cerned, it  necessarily  follows  that 
the  rule  as  to  priority  between  con- 
flicting tax  liens  should  be  the  rule 
as  to  priority  between  conflicting 
street  assessment  liens. 

Much  might  be  said  by  way  of 
amplification.  Much  is  said  and  ex- 
ceedingly well  said,  in  Jaicka  v.  Op- 
penfaeimer,  264  Uo.  693,  176  S.  W. 
972,  but  we  quote  only  the  follow^ 
ing:  "When  the  two  kinds  of  taxes 
are  considered  for  the  purpose  of 
determining  this  question,  it  will  be 
found  that  there  is  not  such  an  in- 
herent difference  betwe'en  them  as 
to  place  the  liens  of  special  taxes 
merely  in  the  category  of  ordinary 
liens.  It  is  true  general  taxes  are 
levied  for  the  support  of  the  gov- 
ernment, and  in  that  sense  general 
taxes  are  the  more  important  of  the 
two  and  ought  to  take  precedence 
over  special  taxes,  so  that  the  lien 
of  a  general  tax  ought  to  be  prior  to 
the  lien  of  a  special  tax,  eyen  though 
the  latter  be  prior  in  point  of  time. 
But  that  is  not  the  question  here. 
The  question  now  is  as  to  the  rule 
of  priority  as  between  the  different 
liens  of  different  special  taxes.  And 
the  precise  inquiry  now  at  hand  is: 
What  essential  or  inherent  differ- 
ence is  there  in  the  nature  of  special 
taxes  which  deprives  their  lien  of  a 
rule  accorded  to  the  lien  of  general 
taxes?  Both  are  created  by  acts  of 
the  sovereign  power  exercised  for 
the  public  good.  In  both  the  taxing 
power  operates  in  rem,  that  is,  on 
the  property  itself  without  regard 
to  different  or  conflicting  interests 
of  ownership ;  in  fact,  in  total  disre- 
gard of  any  liens  or  interests  at- 
tached thereto.  The  proceedings  to 
collect  both  arc  proceedings  in  rem. 
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And  the  general  and  universal  rule 
is  that  in  proceedings  in  ram  to  en- 
force the  payment  of  taxes  the  last 
tax  levied  and  sought  to  be  enforced 
is  superior  and  paramount  to  the 
lien  of  all  other  taxes,  claims,  or 
titles.*  2  Cooley,  Taxn.  3d  ed.  875." 

The  principal  reasons  advanced  in 
opposition  to  the  foregoing  view 
are:  (1)  That  it  permits  the  mu- 
nicipalil7  or  other  public  authority 
to  give  one  party  a  lien,  and  then, 
witiliout  his  consent  and  against  his 
will,  displace  and  perhaps  destroy  It 
by  creating  another  lien  in  favor  of 
another  party;  and  (2)  that  it  will 
defeat  the  purpose  of  the  statute 
by  preventing  contractors  from  tak- 
ing work  through  fear  of  aubse* 
quent  liens. 

As  to  the  first  of  the  reasons,  it 
will  occur  immediately  that  it  is 
equally  applicable  to  liens  for  gen- 
eral taxes  where  admittedly  the  sub- 
sequent lien  is  the  superior.  No 
reason  is  apparent  why  the  holder 
of  a  street  assessment  lien  should 
be  more  favored  than  a  purchaser  at 
a  tax  sale.  But  the  real  fallacy  in 
the  argument  lies  in  its  overlooking 
the  fact  that  all  property  and  every 
interest  in  property,  no  matter  how 
acquired  or  what  its  origin,  must  be 
held  subject  to  the  right  of  subse- 
quent taxation,  both  general  and 
special,  and  that  any  foregoing  of 
this  right  by  the  state  must  be  most 
exceptional.  Yet  there  is  just  such 
an  exception  if  the  interest  of  a 
street  assessment  lien,  an  interest 
which  is  purely  private  property,  al- 
though public  in  its  origin,  is  not  to 
be  subjected  to  subsequent  liens  for 
public  improvements.  There  is,  in 
fact,  no  more  displacement  or  de- 
struction of  the  earlier  lien  by  the 
imposition  of  the  later  than  there  is 
a  displacement  or  destruction  of  any 
other  right  in  the  property  by  the 
imposition  of  a  street  assessment 
lien. 

The  second  objection  that  the  do- 
ing of  public  work  will  be  hampered 
because  contractors  will  be  reluctant 
to  undertake  work  if  their  liens  are 
to  be  subject  to  liens  for  subsequent 
work  is,  we  believe,  almost  entirely 


fanciful.  The  same  reason  would 
apply  to  any  acquisition  of  property 
which  could  not  be  concealed  from 
the  taxing  authorities,  and  as  yet 
there  has  not  been  observed  any 
great  reluctance  to  purchase  real 
estate  which  cannot  be  so  concealed, 
or  to  loan  money  secured  by  lien 
upon  it,  althottgh  it  is  well  imder- 
stood  that  real  estate  and  any  mort- 
gage lien  upon  it  may  at  any  time  be 
subjected  to  BSBessment  for  public 
work. 

On  the  other  hand,  to  hold  that  a 
street  assessment  lien  is  superior  to 
any  subsequent  lien  of  the  same 
character  would  most  certainly  in- 
terfere with  the  making  of  public 
improvements  and  seriously  tend  to 
frustrate  the  piui)ose  of  the  statute. 
The  lien  of  the  assessment  exists 
for  two  years,  and  if  suit  to  fore- 
close is  brought  the  lien  exists  until 
the  termination  of  the  suit.  If  such 
a  lien  is  superior  to  any  similar  sub- 
sequent lien,  there  would  be  nothing 
to  prevent  the  owner  of  property  as- 
sessed from  purchasing  the  lien,  con- 
cealing the  fact  of  purchase,  having 
suit  brought  to  foreclose  the  assess- 
ment, and  then  tolling  the  suit  along 
inde&iitely,  thereby  prolonging  the 
apparent  lien,  and  quite  effectually 
deterring  any  bidding  for  work 
which  could  be  paid  for  only  by  an 
assessment  subordinate  to  the  lien 
already  on  the  property.  If  bonds 
are  issued  to  represent  the  assess- 
ment, as  was  done  in  this  case,  the 
possibility  of  obstructing  the  mak- 
ing of  public  improvements  is  still 
greater,  for  the  Hfe  of  the  bonds  is 
ten  years,  -and  during  this  whole 
period  any  contractor  domg  public 
work  payable  by  assessment  must 
take  a  second  lien. 

Finally,  the  point  is  made  by 
amici  curls,  arguing  in  support  of 
the  respondent's  position,  that  the 
statute  provides  that  the  "assess- 
ment shall  be  a  first  lien  .  .  . 
until  ,  .  .  folly  paid.  .  .  .  " 
They  argue  that  if  the  assessment 
is  to  be  a  first  lien  until  paid  it  neces- 
sarily follows  that  any  subsequent 
lien  must  be  subordinate  to  it  Bat 
this  result  is  but  one  horn  of  a  di- 
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lemma  which  presents  itself,  if  we 
assume  that  the  lan^age  quoted 
was  intended  to  include  the  case  of 
conflictinsr  Hens  under  the  statute. 
The  language  is  just  as  applicable 
to  an  assessment  for  subsequent 
work  as  to  the  one  first  imposed.  In 
other  words,  the  statute  declares 
equally  as  well  in  the  case  of  the 
second  assessment  as  in  the  first 
that  the  lien  shall  be  a  first  lien. 
But  such  lien  can  be  first  only  if  it 
is  superior  to  the  lien  of  the  first 
assessment.  The  only  escape  from 
the  dilemma  thus  presented  is  to 
conclude  that  the  statute  intended 
that,  when  once  a  lien  for  street 
work  is  imposed  on  property,  no 
further  improvement  of  a  similar 
character  can  properly  be  made  un- 
til such  Hen  has  been  discharged  by 
payment.  Such  a  result,  of  course, 
would  be  subversive  of  the  very  pur- 
pose of  the  act,  and  it  is  inconceiva- 
ble that  it  was  intended. 

The  true  answer  to  the  dilemma  is 
that  the  language  quoted  was  not 
intended  to  apply  to  the  case  of  con- 
flicting liens,  both  under  the  same 

statute.  It  cannot 
mIU."^         ■*>  apply,  since  it 

would  make  both 
liens,  though  in  conflict,  first  liens, 
—a  manifest  impossibility.  The 
correct  construction  of  the  statute  is 
that  by  the  language  quoted  notiiing 
more  was  intended  than  to  decl^ 
the  general  proposition  that  a  street 


assessment  lien  should  be  a  first  lien 
on  the  property.  The  result  is  that 
the  statute  contains  nothing  goven^ 
ing  the  ranking  of  conflicting  liens, 
each  imposed  under  the  statute,  and 
such  ranking  must  be  determined  by 
the  general  principles  applicable  to 
liens  of  that  character.  As  to  those 
general  principles  we  have  no  doubt. 
Such  liens,  so  far  as  any  phase  of 
the  matter  here  material  is  coa> 
cemed,  are  essentially  tax  liens  im- 
posed by  public  authority  for  a  pub- 
lic purpose  upon  a  res,  and  the  same 
compelling  reasons  which  have  led 
to  the  practically  universal  recogni- 
tion of  the  rule  that  a  subsequent 
lien  for  general  taxes  is  superior  to 
a  prior  lien  of  the  same  sort  lead  to 
the  same  conclusion  wil^  regard 
to  street  assessment  liens.  It  follows 
that  the  conclusion  of  law  of  the 
trial  court  that  the  assessments  and 
bonds  of  the  defendant  Empire  Se- 
curities Company  are  respectively 
liens  prior  and  superior  to  the  liens 
of  the  plaintiff  is  incorrect. 

The  judgment  is  reversed,  and  the 
lower  court  is  directed  to  enter  judg- 
ment subjecting  to  foreclosure  the 
interests  of  the  Empire  Securities 
Company  in  the  property,  as  well 
as  the  interests  foreiclosed  by  tiie 
present  judgment. 

We  concur:  Shaw,  J.;  Lawlor,  J. 

Petition  for  rehearing  denied,  Au- 
gust 4,  1919. 


ANNOTATION. 
Priority  as  between  liens  for  public  improvements. 


The  eases  passing  on  the  question 
of  jnriority  as  between  liens  for  public 
improvements  are  fairly  evenly  divid- 
ed, so  far  as  number  Is  concerned, 
between  those  holding  that  the  lien 
later  in  time  is  paramount,  just  as  in 
the  case  of  general  tax  liens,  and  those 
holding  the  reverse,  in  accordance 
with  the  rule  as  to  ordinary  liens. 

The  rule  as  laid  down  in  the  -re- 
ported case  (WooniLL  &  H.  Elbctric 
Co.  V.  YOVNO,  ante,  129«),  favoring  the 
junior  Hen,  is  supported  by  Burke  v. 
Lokens  (1896)  12  Ind.  App.  648,  64 


Am.  St.  Rep.  639, 40  N.  E.  641 ;  Gould  v. 
St.  Paul  (1918)  120  Minn.  172,  189  N. 
W.  298;  Jaicks  v.  Oppenheimer  (1915) 
264  Mo.  693,  176  S.  W.  972.  affirming 
(1914)  Mo.  App.  — ,  168  S.  W.  216; 
Redemeier  v.  Perkinson  (1916)  —  Mo. 
App.  — ,  186  S.  W.- 1107. 

Priority  is  given  to  the  earlier  liens 
in  Brady  v.  Burke  (1891)  90  CaL  1,  27 
Fac  62;  Des  Moines  Brick  Mfg.  (So. 
v.  Smith  (1899)  lOB  Iowa,  807,  79  N. 
W.  77;  Parker-Washington  Co.  v,  Cor- 
coran (1910)  160  Ho.  App.  188,  129 
S.  W.  1081;  Oil  City  Bldg.  &  L.  Asso. 
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V.  Shanfelter  (1906)  29  Pa.  Super.  Ct 
251.  There  is  also,  perhaps,  an  infer- 
ence to  that  effect  from  the  decision 
in  Daly  v,  Sanders  (1887)  9  N.  Y.  S. 
R.  794,  affirmed  without  opinion  in 
(1890)  118  N.  Y.  688,  23  N.  E.  1151. 

Soqae  eases,  while  not  directly  as- 
serting the  priority  of  the  earlier 
lien,  deny  the  superiority  of  the  later 
one.  Wood  v.  Brady  (1885)  68  CaL 
78,  5  Fac.  623,  8  Pac.  599;  Brownell 
Improv.  C^.  V.  Nixon  (1910)  48  Ind. 
App.  195,  92  N.  E.  693,  rehearing  re- 
fused in  (1910)  48  Ind.  App.  210,  95 
N.  E.  585;  Scott-McClure  Land  Co.  v. 
Portland  (1912)  62  Or.  462.  125  -Pac. 
276;  Philadelphia  V.  Meager  (1871)  67 
Pa.  846. 

Burke  t.  Luluns  (1896)  12  Ind.  App. 
648,  54  Am.  St.  Rep.  539,  40  N.  E.  649, 
supra,  however,  is  criticized  in  the 
later  case  of  Brownell  Improv.  Co.  v. 
Nixon  (1910)  48  Ind.  App.  195,  92  N. 
E.  693.  rehearing  refused  in  (1910) 
48  Ind.  App.  210,  95  N.  E.  585,  supra, 
decided  by  the  same  court,  and  its 
holding  Is  not  followed,  though  the 
reason  for  declining  to  follow  the 
earlier  decision  is  based  partly  upon  a 
difference  in  the  wording  of  the  stat- 
ute in  force  at  the  time  the  liens  in- 
volved in  the  respective  cases  were 
acquired;  while  Gould  v.  St.  Paul 
(1913)  120  Minn.  172,  139  N.  W.  293, 
supra,  is  not  strictly  in  point,  as  in 
that  case  the  contest  was  between  a 
general  tax  lien  and  an  improvement 
lien,  rather  than  between  two  im- 
provement liens;  and  Redemeier  v. 
Perkinson  (1916)  —  Mo.  App.  — ,  186 
S.  W.  1107,  supra,  is  a  decision  by  an 
intermediate  court,  and  is  controlled 
by  the  decision  of  the  higher  court  in 
Jaicks  V.  Oppenheimer  (1916)  264  Mo. 
693,  175  S.  W.  972,  affirming  (1914)  — 
Mo.  App.  — ,  168  S.  W.  216,  supra,  and 
adds  little  to  its  authority. 

On  the  other  hand,  the  holding  in 
Brady  v.  Burke  (1891)  90  Cal.  1, 27  Pac. 
52,  supra,  is  little  more  than  dictum, 
since  the  decision  really  rests  upon  the 
invalidity  of  the  proceedings  under 
which  the  defeated  party  claimed,  and 
its  authority  on  this  point,  together 
with  that  of  Wood  v.  Brady  (Cal.)  su- 
pra, would  seem  to  be  destroyed  by 
the  later  decision  of  the  same  court 


which  rendered  them,  in  the  reported 
case  (WooDiLL  &  H.  Electric  Co.  v. 
Young)  ante,  1296;  while  Parker- 
Washington  Co.  v.  Corcoran  (1910) 
150  Mo.  App.  188,  129  S.  W.  1081,  su- 
pra, is  expressly  overruled  by  Jaicks 
v.  Oppenheimer  (Mo.)  supra,  and  in 
Oil  City  Bldg.  &  L.  Asso.  v.  Shanfelter 
(1906)  29  Pa.  Super.  (X  251,  no  con- 
test between  improvement  liens  was 
directly  involved,  but  the  distribution 
ordered  by  the  court  of  the  proceeds 
of  a  sale  on  foreclosure  of  a  mort- 
gage upon  property  against  which  two 
improvement  liens  were  outstanding 
was  such  that  the  court  must  have 
given  priority  to  the  earlier  lien  over 
the  later  one.  In  that  ease  it  is  evi- 
dent also  that  there  was  a  change  in 
the  statute  between  the  times  when 
the  two  improvement  liens  were  ac- 
quired, but  the  effect  of  such  change 
upon  this  question  is  not  apparent 

That  the  question  of  priority  is 
wholly  within  the  control  of  the  legis- 
lature is  generally  conceded,  and  many 
of  the  cases  turn  on  the  construction 
of  statutory  provisions  in  regard 
thereto. 

The  reported  case  (Woodill  A  H. 
Electric  Co.  v.  Young)  holds  that  a 
statutory  provision  that  the  "assess- 
ment shall  be  a  first  lien  .  .  .  until 
.  .  .  fnlly  paid"  is  not  sofflcleat  to 
give  the  earlier  lien  priority,  aa  It  is 
just  as  applicable  to  the  later  lira  as 
to  l^e  earlier  one. 

In  Burke  v.  Lukens  (Ind.)  supra,  the 
court  says:  "The  statute  .  .  . 
creating  the  lien  provides  that  it  shall 
have  precedence  over  all  other  liens 
excepting  taxes.  A  jstrict  construction 
of  the  wording  of  the  statute  fully 
warrants  appellant's  assumption  tliat 
the  last  lien  of  this  kind  acquired  must 
have  precedence  over  all  other  liens 
of  a  like  character." 

The  statute  involved  in  Gonld  v.  St 
Paul  (Minn.)  supra,  made  assessments 
for  local  improvements  paramount 
liens  of  equal  rank  with  tiie  lien  for 
general  taxes.  The  court  says:  "The 
rule  applied  to  all  other  liens  is  that 
the  first  in  point  of  time  takes  prior- 
ity, while  the  rule  is  the  reverse  in  tax 
liens.  As  to  such  liens,  *the  last  shall 
be  first  and  the  first  last.'  ...  It  is 
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clear  that  the  legislature  Intended  this 
nile  to  continue  and  be  applicable  to 
assesament  liens  and  rights  accruing 
thwennder." 

la  Jaicks  v.  Oppenheimer  (Mo.)  su- 
pra, it  is  said,  speaking  of  assessments 
for  public  improvements,  "the  charter 
9t  Kansas  City  provided  that  each 
should  be  a  lien  on  the  tiling  benefited* 
nacMsarily  thereby  providing  that  tiiC 
last  lienor  should  have  preference  over 
the  former." 

Ib  Brownell  Improv.  Go.  v.  Nixon 
(Ind.)  supra,  the  court  says:  "In  this 
case  we  are  to  deal  with  the  clause, 
to  the  same  extent  as  taxes  are  a  lien,' 
instead  of  the  clause,  *and  shall  have 
precedence  over  all  ol^er  liens  except- 
ing taxes,'  which  was  before  this  court 
in  the  case  of  Burke  v.  Lukens.  .  .  . 
To  say  that  the  clause^  'to  the  same 
extent  as  taxes  are  a  lien,'  clearly  in- 
dicates a  legislative  intention  to  give 
later  street  improvement  assessment 
liens  priority  over  earlier  like  assess- 
ment liens  not  extinguished  by  a  sale 
of  the  property  would  require  us  to 
read  Into  the  statute  words  that  seem 
to  ua  were  advisedly  omitted  by  the 
general  assembly." 

The  statute  considered  in  Des 
Moinea  Brick  Mfg.  Co.  v.  Smith  (1899) 
108  Iowa,  307,  79  N.  W.  77,  supra, 
after  irranting  power  to  certain  cities 
to  l&wy  special  assessments  for  pav- 
ing, curbing,  or  sewering  streets,  pro- 
vided that  "said  assessments  with  in- 
terest accruing  thereon  shall  be  a  lien 
spoil  the  property  abutting  upon  the 
street  or  streets  on  which  any  such 
Improvement  is  made  from  the  com- 
mencement of  the  work,  and  shall  re- 
main a  lien  until  fully  paid  and  shall 
have  precedence  over  all  other  liens 
excepting  ordinary  taxes  and  shall  not 
be  devested  by  any  judicial  sale."  The 
court  says:  "After  all,  the  question 
b  one  of  statutory  construction  only. 
The  lien  ot  intervener  [the  holder  of 
the  earlier  lien]  is  first  and  para- 
mount, unless  the  statute  otherwise 
provides,  and  this  we  think  is  not  the 
case." 

It  is  held  in  Scott-McClure  Land  Co. 
V.  Portland  (1912)  62  Or.  462, 125  Pac. 
276,  that  nnder  a  charter  providing 
that  such  assessments  should,  from  the 


date  of  tiieir  entry  in  the  docket  of 
city  liens,  be  declared  a  tax  levied  and 
a  lien  upon  the  land  involved,  "which 
lien  shall  have  priority  over  all  other 
liens  and  encumbrances  whatsoever 
thereon,"  and  that  tiie  holder  of  any 
other  liens  should  have  the  right  to 
pay  such  assessments  and  discharge 
the  lien  thereof,  a  sale  upon  a  junior , 
lien  would  not  nctinguish  a  former  lien 
of  a  kindred  character. 

In  Philadelphia  v.  Meager  (1871) 
67  Pa.  345,  it  is  held  that  under  a  stat- 
ute providing  in  express  terms  that 
the  lien  of  claims  for  public  knprove- 
ments  shall  not  be  devested  by  any 
judicial  sale  as  respects  so  much 
thereof  as  the  proceeds  of  such  sale 
may  be  insufficient  to  discharge  and 
pay  a  lien  under  one  such  claim  would 
not  be  devested  by  a  sale  on  a  subse- 
quent similar  claim  except  so  far  as 
the  proceeds  of  sale  were  applicable 
to  its  payment 

Aside  from  questions  d  statutory 
construction,  the  principal  arguments 
against  giving  priority  to  the  later 
liens  are:  (1)  The  essential  differ- 
ence between  general  taxes  and  assess- 
ments for  improvements  in  that  the 
former  are  levied  upon  the  property 
of  the  citizens  generally  for  the  pur- 
pose of  carrying  on  the  government, 
and  hence  public  policy  necessarily  de- 
mands in  such  case  that  preferraice 
be  given  to  the  latw  lien,  while  im- 
provement assessments  are  usually 
induced  by  the  request  of  the  property 
owners,  and  are  levied  for  the  benefit 
of  the  assessed  property  as  an  equiva- 
lent to  the  value  added  by  the  improve- 
ment, and  are  recovered,  not  like  ordi- 
nary taxes,  but  by  a  particular  mode 
prescribed  by  statute  (Wood  v.  Brady 
(1885)  68  Cal.  78,  5  Pac.  623,  8  Pac. 
599;  Brownell  Improv.  Co.  v.  Nixon 
(1910)  48  Ind.  App.  195,  92  N.  E.  693, 
96  N.  E.  686;  Parker-Washington  Co. 
V.  Corcoran  (1910)  150  Me.  App.  188, 
129  S.  W.  1031)  ;  (2)  the  unfairness  of 
allowing  a  municipality  by  its  own  vol- 
untary act  to  displace  a  lien  which 
under  the  law  it  has  given  (Des 
Moines  Brick  Mfg.  Co.  v.  Smith  (1899) 
108  Iowa,  307,  79  N.  W.  77) ;  (3)  that 
the  party  making  the  later  improve- 
ment is  charged  with  notice  of  earlier 
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improvement  liens  outstanding,  and 
should  therefore  take  subject  to  them 
(Brownell  Improv.  Co.  v.  Nixon  (1910) 
48  Ind.  App.  195,  92  N.  E.  693,  95  N. 
E.  585;  Parker-Washington  Co.  v.  Cor- 
coran (1910)  150  Mo.  App.  188,  129 
&  W.  1031)  ;  (4)  that  allowing  prior- 
ify  to  the  later  lien  would  tend  to  pre- 
.veat  contractors  from  taking  work 
through  fear  of  subsequent  Hens  (Des 
Moines  Brick  Mfg.  Co.  v.  Smith  (1899) 
108  Iowa,  307,  79  N.  W.  77). 

Any  essential  difference  between 
general  taxes  and  improvement  assess- 
ments, so  far  as  this  question  is  con- 
cerned, is  denied,  however,  in  the 
reported  case  and  in  Jaicks  v.  Oppen- 
heimer  (1915)  264  Mo.  693.  175  S.  W. 
972,  affirming  (1914)  —  Mo.  App.  — , 
168  S.  W.  216,  supra,  which  cases 
point  out  that  assessments  for  im- 
provements are,  equally  with  general 
taxes,  levied  against  the  property  it- 
self by  authority  of  government  and 
are  imposed  for  the  general  public 
good  as  well  as  for  the  particular 
benefit  of  the  district  assessed,  and 
that  all  the  considerations  of  public 
policy  which  require  the  prompt  and 
certain  collection  of  general  taxes  are 
equally  applicable  to  such  assess- 
ments. 

These  same  cases  meet  the  second 
argument  with  the  suggestion  tiiat  it 
would  apply  equally  to  :Uie  case  of 
general  tax  liens,  as  to  which,  eon- 
cededly,  the  later  lien  is  paramount. 
And  the  same  suggestion  would  apply 
to  the  third  objection. 

There  seems  also  to  be  considerable 
force  in  the  further  suggestion  of  the 
reported  case  (WOODILL  &  H.  ELEOTHC 
Co,  v.  Young,  ante,  1296),  in  answer 
to  the  second  objection,  that  a  failure 
to  give  priority  to  the  later  lien  would 
create  an  exception  to  the  rule  that 
all  property,  however  acquired,  is  held 
subject  to  the  right  of  subsequent  tax- 
ation, both  general  and  special,  since 
it  would  make  the  interest  of  an  im- 
provement assessment  lien  free  from 
subjection  to  subsequent  liens  of  tiia 
same  character. 


The  fourth  objection  is  declared  in 
the  reported  case  to  be  entirely  fanci- 
ful and  equally  applicable  to  any  ac- 
quisition of  property  which  could  not 
be  concealed  from  the  taxing  authori- 
ties, while  both  that  case  and  Jaicks 
T.  Oppenheimer  (Mo.)  supra,  suggest 
that  a  failure  to  give  priority  to  the 
later  lien  would  be  likely  to  prevent 
the  making  of  subsequent  improve- 
ments so  long  as  the  earlier  lien  re- 
mained in  force. 

Scott-McClure  Land  Co.  v.  Portland 
(1912)  62  Or.  462,  125  Pac  276,  sUtes 
as  a  ground  for  holding  the  earlier  liei) 
not  extinguished  by  a  sale  under  a 
later  lien,  the  fact  that  the  purchaser 
under  a  junior  lien  always  has  it  in  his 
power  to  pay  off  the  prior  lien,  which 
presumptively  has  increased  the  value 
of  his  property  to  an  extent  at  least 
equal  to  its  amount. 

But  other  cases  hold  that  the  later 
lien  should  be  given  priority  on  the 
ground  that  the  improvement  upon 
which  it  is  based  enhanced  the  value 
of  the  property,  and  so  increased  tihe 
security  for  the  payment  of  assess- 
ments previously  made.  Burke  v. 
Lukens  (1895)  12  Ind.  App.  648,  54 
Am.  St.  Rep.  539,  40  N.  E.  641 ;  Jaicks 
V.  Oppenheimer  (1915)  264  Mo.  693, 
175  S.  W.  972,  afSrming  (1914)  —  Ho. 
App.— ,168  S.W.  216. 

This  reason  is  declared  insufllcient 
in  Brownell  Improv.  Co.  v.  Nixon 
(1910)  48  Ind.  App.  195,  92  N.  E.  693, 
96  N.  E.  685;  Des  Moines  Brick  Mfg. 
Co.  V.  Smith  (1899)  108  Iowa,  307, 79  N. 
W.  77;  Parker-Washington  Co.  v.  Cor- 
coran (1910)  150  Mo.  App.  188,  129  S. 
W.  1031,  overruled  by  Jaicks  v.  Oppen- 
heimer (1915)  264  Mo.  693,  175  S.  W. 
972,  on  the  ground  that  the  enhance- 
ment of  value  is  often  more  fanciful 
than  real,  but,  inasmuch  as  l^e  whole 
basis  of  the  right  to  levy  such  special 
assessments  is  the  enhancement  of  the 
value  of  the  assessed  property,  the  ob- 
jection seems  to  be  hardly  tenable. 

M.  A.L. 
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Z«M>  Supreme  Court  — Janwary  12,  1013*  • 

(182  Iowa,  501.  166  N.  W.  62.) 

Action  —  to  recover  license  fees. 

1.  A  civil  action  will  not,  in  the  absence  of  statutory  authority,  lie  to 
recover  a  license  fee,  although  the  act  for  which  the  fee  is  imposed  has 
been  performed  without  paying  the  fee.  . 

[See  note  <m  this  gueetum  beginning  on  page  1312.] 


Licwse  —  fee  —  character. 

2.  The  fee  anthorized  by  a  statute 
inywsing  an  inspection  f«e  for  each 
ton  of  conceafzated  commercial  food- 


stuffs sold,  but  providing  that  in  lien 
of  the  inspection  fee  a  license  fee  of 
$100  per  year  .may  be  paid,  is  a  li- 
cense and  not  an  inspection'  fea. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bremer 
County  (Edwards,  J.)  overruling  a  demurrer  to  a  petition  filed  to  recover 
license  fees  alleged  to  be  due  and  unpaid  for  a  period  of  five  years.  Re- 
versed, 


Statement  by  Evans,  J. : 

Suit  in  equity  in  behalf  of  the 
state  of  Iowa  against  the  defendant 
to  recover  |100  per  year  for  the 
years  1910,  1911,  1912,  1913,  and 
1914,  as  alleged  license  or  inspection 
fees  due  from  the  defendant  to  the 
state  of  Iowa  under  the  provisions 
of  §  6077  arlO,  Code  Supp.  1907. 
Th^  was  a  donurrer  to  the  peti- 
tion which  was  overruled.  The  de- 
fendant electing  to  stand  upon  his 
demurrer,  judgment  was  entered 
accordingly.  The  defendant  ap- 
peals. 

.  Hesars.  F.  E.  Farwell,  F.  P.  Hage- 
Mami,  and  Ra^h  A  Dankelberg,  for 

appellant: 

A  tax  is  not  a  debt  within  the  com- 
monly aceepted  definition  of  the  word, 
and  a  common-law  action  for  Its  re- 
covery as  such  will  not  lie  without  a 
statute  ^pressly  authorizing  such  ac- 
tion. 

Bailies  v.  Des  Moines,  127  Iowa,  124, 
102  N.  W.  813;  Plymouth  County  v. 
Moore,  114  Iowa,  700,  87  N.  W.  663; 
Crawford  Otunty  v.  Laub,  110  Iowa. 
355,  81  N.  W.  590;  Richards  v.  Clay 
County,  40  Neb.  45,  42  Am.  St.  Rep. 
650,  58  N.  W.  694;  Danforth  v.  McCook 
County,  11  S.  D.  258,  74  Am.  St  Rep. 
808,  76  N.  W.  940;  Cooley,  Taxn.  2d  ed. 
16;  25  Am.  &  Eng.  Enc.  Law,  131, 182; 


Meriwether  v.  Garrett,  102  U.  S.  472, 
26  L.  ed.  197 ;  Grnnewald  v.  Cedar  Rap- 
ids, 118  Iowa,  222,  91  N.  W.  1069; 
Burnham  v.  Milwaukee,  98  Wis.  128, 
73  N.  W.  1018 ;  Sackett  v.  New  Albany, 
88  Ind.  473,  46  Am.  Rep.  467. 

In  the  absence  of  express  statutory 
authority,  an  action  to  recover  the 
amount  alleged  to  be  due  as  a  license 
cannot  be  maintained  where  Uie  li- 
cense has  never  been  taken  out. 

25  Cyc  629;  Scranton  t.  Hensen, 
163  Iowa,  467,  144  N.  W.  1024;  State 
ex  rel.  George  v.  Dix,  169  Mo.  App. 
573,  141  S.  W.  445;  Territory  ex  rel. 
Live  Stock  Sanitary  Bd.  v,  Kenney,  11 
Ariz.  353,  96  Pac.  93;  United  States 
T.  Northwestern  Development  Go.  122 
C.  C.  A.  262,  203  Fed.  960;  United 
States  V.  Jourden,  118  C.  C.  A.  606. 198 
Fed.  986;  Hencke  v.  Standiford,  66 
Ark.  535,  62  S.  W.  1;  Doran  v.  Phil- 
lips, 47  Mich.  228,  10  N.  W.  860;  17 
R.  C.  L.  pp.  657.  558,  §  70,  71. 

The  rule  that  the  amount  of  a  li- 
cense fee  Is  ordinarily  a  question  for 
the  taxing  power  is  subject  to  the  lim- 
itation that  such  license  must  not 
amount  to  a  prohibition  of  any  useful 
or  legitimate  occupation. 

Louisville  v.  Pooley,  136  Ky.  286, 
124  S.  W.  315;  Fiscal  Ct.  v.  F.  &  A. 
Cox  Co.  132  Ky.  738,  21  L.R.A.(N.S.) 
83,  117  S.  W.  296;  Iowa  City  v.  Glaas- 
man,  155  Iowa,  671.  40  LJl.A.(N.S.) 
852,  136  N.  W.  899. 


Digitized  by 


Google 


1306 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[5  Ax:a. 


Messrs.  H.  M.  Havner,  and  George 
Cosson,  Attorneys  General,  and  H.  H. 
Carter,  and  Henry  E.  Sampson,  Assist- 
ant Attorneys  General,  for  appellees. 

Evansr  J.,  delivered  the  opinion  of 
tiie  court: 

I.  The  allegations  of  the  petition 
include  the  following: 

"That  the  defendant  is  an  Iowa 
corporation  organized  in  1906,  with 
its  principal  place  of  business  at 
Tripoli,  Iowa,  and  since  its  organiza- 
tion has  been  engaged  in  the  business 
of  manufacturing,  exposing  for  sale, 
oifering  for  sale,  and  selling  to  the 
citizens  of  Iowa  concentrated  com- 
mercial feeding  stuffs  as  deiined  in 
§  5077a8  of  the  Supplement  to  the 
Code  1907,  in  various  forms  and  un- 
der different  names  and  brands  and 
for  different  animals. 

"That  the  defendant  has  been 
during  each  of  the  past  five  years, 
and  still  is,  manufacturing,  exposing 
for  sale,  offering  for  sale,  and  sell- 
ing to  the  citizens  of  Iowa  concen- 
trated commercial  feeding  stuffs  as 
defined  in  §  5077a8  of  the  Supple- 
ment to  the  Code  1907,  as  appears 
more  particularly  in  the  three  fol- 
lowing paragraphs : 

"(1)  The  defendant  has,  during 
each  and  all  of  the  past  five  years, 
manufactured,  exposed  for  sale,  of- 
fered for  sale,  and  sold  to  the  citi- 
zens of  Iowa  concentrated  commer- 
cial feeding  stuffs  as  defined  in  § 
5077a8  of  the  Supplement  to  the 
Code  1907,  under  the  name  of  the 
Shores  stock  conditioner,  the  bulk 
of  which  preparation  is  made  up  of 
ground  seeds  of  foxtail,  black  bind- 
weed, black  mustard,  chaff,  wheat, 
bran,  and  starch  grains.  Common 
gait  constitutes  about  20  per  cent 
of  said  preparation.  Three  or  four 
drugs  are  present  in  slight  quanti- 
ties.. 

"(2)  The  defendant  has  also,  dur- 
ing each  and  all  of  the  past  five 
years,  manufactured,  exposed  for 
sale,  offered  for  sale,  and  sold  to  the 
citizens  of  Iowa  concentrated  com- 
mercial feeding  stuffs  as  defined  in 
§  5077a8  of  the  Supplement  to  the 
Code  1907,  under  the  name  of  the 
Shores  condition  powder,  the  bulk 


of  which  preparation  consists  of 
ground  seeds  of  foxtail,  black  bind- 
weed, black  mustard,  chaff,  stardb 
grains,  and  corn  starch  colored  with 
charcoal.  About  one  fifth  of  said 
preparation  consists  of  ordinary 
common  salt.  Two  or  three  drugs 
are  present  in  very  slight  quanti- 
ties. 

"(3)  The  defendant  has  also,  dur- 
ing each  and  all  of  the  past  five 
years,  manufactured,  exposed  for 
sale,  offered  for  sale,  and  sold  to  the 
citizens  of  Iowa  concentrated  com- 
mercial feeding  stuffs  as  defined  in 
§  5077a8,  Supplement  to  the  Code 
1907,  under  the  name  of  the  Shores 
hog-worm  powder,  the  bulk  of  which 
preparation  consists  of  ground  seeds 
of  foxtail,  black  mustard,  black  bind- 
weed, chaff,,  starch  grains  of  com 
and  wheat,  all  colored  with  a  small 
quantity  of  charcoal.  Ordinary 
common  salt  constitutes  over  20  per 
cent  of  said  hog-worm  powder. 
There  are  also  present  in  said  mix- 
ture two  or  three  drugs,  in  very 
small  quantities. 

"That  the  dairy  and  food  commis- 
sioner of  the  state  of  Iowa  has,  upon 
divers  occasions  and  from  time  to 
time  during  each  of  the  past  five 
years,  analyzed  and  inspected  the 
several  forms  of  concentrated  com- 
mercial feeding  stuffs  which  the  de- 
fendant has,  during  each  of  the  past 
five  years,  been  manufacturing,  ex- 
posing for  sale,  and  selling  to  the 
citizens  of  Iowa,  all  as  required  by 
chapter  13,  title  XXIV.  Supplement 
to  the  Code  1907. 

"That  the  defendant  has  failed 
and  refused  to  pay  to  the  state  dairy 
and  food  commissioner  of  Iowa,  on 
or  before  the  15th  day  of  July  of 
each  year  during  the  time  its  said 
company  has  been  in  business,  the 
inspection  fee  of  $100  required  un- 
der §  5077al0  of  the  Supplement  to 
the  Code  1907,  or  any  part  thereof, 
and  that  by  reason  of  such  failure 
and  refusal  there  is  now  due  the  state 
of  Iowa  from  the  defendant  herein 
the  sum  of  $100  for  the  year  1910, 
the  sum  of  $100  for  the  year 

1911,  the  sum  of  $100  for  the  year 

1912,  the  sum  of  $100  for  the  year 
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1913.  and  the  sum  of  $100  for  the 
year  1914,  making  an  aggregate 
amount  of  $500  now  due  the  state  of 
Iowa  from  the  defendant  herein. 

"That  the  state  dairy  and  food 
commissioner  has  from  time  to  time 
during  the  past  five  years,  and  as 
the  same  became  due,  made  demand 
upon  said  defendant  for  the  pay- 
ment of  every  such  annual  inspec- 
tion fee,  and  has  been  unable  to 
collect  from  said  defendant  said  in- 
spection fee  or  any  part  thereof. 
That  the  several  annual  inspection 
fees  of  $100  each  sought  to  be  re- 
covered from  the  defendant  are  for 
a  continuous  period  and  for  consecu- 
tive years,  commencing  witih  the 
year  1910  and  extending  to  and  in- 
cluding the  year  1914,  and  due  upon 
an  open,  current,  and  continuous 
transaction." 

The  demurrer  challenged  <1)  the 
right  of  the  plaintiff  to  maintain  a 
civil  action  for  the  recovery  of  such 
fees ;  (2)  the  constitutionality  of  the 
statute  invoked.  , 

The  legislation  under  which  the 
fees  claimed  are  alleged  to  have  ac- 
crued was  enacted  as  chapter  189  of 
the  Acts  of  32  General  Assembly, 
and  now  appears  as  a  part  of  §§ 
5077a6-5077a24,  inclusive. 

Section  5077a8  is  as  follows: 
"Concentrated  Commercial  Feeding 
Stuffs  Defined. — The  term  concen- 
trated commercial  feeding  stuifs,  as 
used  in  this  act,  shall  include  alfalfa 
meals  and  feeds ;  dried  beet  refuse ; 
ground  beef  or  fish  scraps;  bean 
meals ;  dried  blood ;  brewers'  grains, 
both  wet  and  dry;  cerealine  feeds; 
cocoanut  meals;  com  feeds;  com 
and  oat  feeds ;  com,  oat,  and  barley 
feeds ;  compounds  under  the  name  of 
com  and  cob  meals ;  com  bran ;  clo- 
ver meal ;  cottonseed  meal  and  feeds ; 
germ  feeds ;  distillers'  grains ;  gluten 
meals,  gluten  feeds ;  hominy  feeds ; 
linseed  meals;  malt  sprouts;  meat 
meals;  meat  and  bone  meals;  mixed 
feeds  of  all  kinds;  oil  meals  of  all 
kinds ;  oat  feeds ;  oat  bran ;  oat  flour ; 
oat  middlings;  oat  shorts;  pea 
meals ;  poultry  foods ;  rice  bran ;  rice 
meal ;  rice  polish ;  rye  bran ;  rye  mid- 
dlings ;  rye  shorts ;  starch  feeds  and 
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starch  factory  by-products ;  tankage 
and  packing  house  by-products; 
wheat  bran ;  wheat  middlings ;  wheat 
shorts,  and  low-grade  wheat  flour; 
and  all  materials  of  similar  nature 
used  for  domestic  animals ;  also  con- 
dimental  stock  foods ;  patented  pro- 
prietary or  trademarked  stock  of 
poultry  feeds  claimed  to  possess 
medicinal  or  nutritive  properties  or 
both ;  and  all  other  materials  intend- 
ed for  feeding  to  domestic  animals. 
But  it  shall  not  include :  hay ;  straw ; 
whole  seeds;  unmixed  meals  made 
from  the  ^tire  grains  of  wheat,  rye, 
barley,  oats,  Indian  com,  buckwheat, 
and  broom  com;  nor  wheat  flours 
nor  other  flours  fit  for  human  con- 
sumption." 

Section  6077al0  is  as  follows: 
"Inspection  Fee — License  Fee — Tax 
Tags. — ^Before  any  manufacturer, 
importer,  dealer  or  agent  shall  of- 
fer or  expose  for  sale  in  this  state 
any  of  the  concentrated  commercial 
feeding  stuffs  defined  in  -section 
three  <S)  of  this  act  he  shall  pay  to 
the  state  food  and  dairy  commis- 
sioner an  inspection  fee  of  ten  cents 
per  ton  for  each  ton  of  such  concen- 
trated commercial  feeding  stuffs 
sold  or  offered  for  sale  in  the  state 
of  Iowa  for  use  within  this  state; 
except  that  every  manufacturer, 
importer,  dealer  or  agent  for  any 
condimental,  patented,  proprietary 
or  trademarked  stock  or  poultiy 
foods,  or  both,  shall  pay  to  the  state 
food  and  dairy  commissioner,  on  or 
before  the  fifteenth  day  of  July  of 
each  year,  a  license  fee  of  one  hun- 
dred ($100)  dollars,  in  lieu  of  such 
inspection  fee.  Whenever  the  man- 
ufacturer or  importer  of  such  foods 
shall  have  paid  the  fee  herein  re- 
quired, no  other  person  or  agent  of 
such  manufacturer  or  importer  shall 
be  required  to  pay  such  license  fee ; 
and  shall  affix  to  each  lot  shipped 
in  bulk,  and  to  each  bi^,  barrel 
or  package  of  such  concentrated 
commercial  feeding  stuffs,  a  tag,  to 
be  furnished  by  the  said  state  food 
and  dairy  commissioner,  stating 
that  all  charges  specified  in  this 
section  have  been  paid;  provided, 
that  the  inspection  fee  herein  re- 


Digitized  by 


Google 


1B08 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[BALE. 


quired  shall  not  apply  to  unadulter- 
ated wheat,  rye  and  buckwheat 
bran,  nor  wheat,  rye  and  buckwheat 
niiddlings,  nor  to  wheat,  rye  and 
buckwheat  shorts  manufactiured  in 
this  state.   .  . 

The  first  question  confronting  ua 
ift  whether  a  civil  action  by  the 
state  will  lie  for  the  recovery  of  the 
fee  of  $100  provided  for  in  the  fore- 
going section.  The  argument  for 
the  plaintiff  is  that  the  fee  in  ques- 
tion is  an  inspection  fee,  and  not  a 
license  fee;  that  the  inspection  of 
^e  defendant's  goods  was  had  pur- 
suant to  the  statute;  that  it  was 
therefore  obligatory  upon  the  de- 
fendant, under  the  terms  of  the 
statute,  to  pay  the  inspection  fee; 
aud  that  this  obligation  was  neces- 
sarily a  personal  obligation  and  the 
equivalent  of  a  debt. 

It  is  not  daimed  by  the  plaintiff 
that  a  dvil  action  will  lie  for  the 
recovery  of  a  license  fee,  in  the  ab- 
sence of  statutory  authority.  Nat- 
urally the  defendant  contends  that 
the  fee  in  question  is  a  license  fee 
and  not  an  inspection  fee.  The  stat- 
ute in  express  terms  so  denominates 
it  and  provides  for  "a  license  fee  of 
9100  in  lieu  of  such  inspection  fee." 
The  term  'license  fee"  is  not  used 
as  a  possible  synonym  of  the  term 
"inspection  fee,"  but  is  clearly  used 
in  contradistinction  .  thereto.  We 
would  not  be  justified,  therefore,  in 
departing  from  the 
clV^^T^  plain  terms  of  the 
statute  and  m  con- 
struing this  provision  as  other  than 
a  **license  fee."  This  conclusion 
renders  it  unnecessary  that  we  con- 
sider the  question  whether  a  civil 
action  might  lie  for  the  recovery  of 
a  mere  inspection  fee  as  dis- 
tinguished from  a  license  fee. 
It  is  well  settled  by  the  author- 
ities that  in  the  ab- 
sence of  statutory 
authority  a  civil  ac- 
tion will  not  lie  to  recover  a  license 
fee.  We  so  held  in  Scranton  v.  Hen- 
sen,  163  Iowa,  457, 144  N.  W.  1024. 
To  the  same  general  effect  are  the 
following  authorities:  Doran  v. 
Phillips,  47  Mich.  228, 10  N.  W.  350 ; 


fees. 


Hencke  v.  Standiford,  66  Ark.  535, 
52  S.  W.  1 ;  United  States  v.  Jour- 
den,  lis  C.  C.  A.  606,  193  Fed.  986; 
United  States  v.  Northwestern  De- 
velopment Co.  122  C.  C.  A.  262, 203 
Fed.  960;  Territory  ex  rel.  Live 
Stock  Sanitary  Bd.  v.  Kenney,  11 
Ariz.  363,  95  Pac.  98;  State  ex  rel. 
George  v.  Dix,  169  Ho.  App.  573, 
141  S.  W.  446.  Ordinarily  the  pay- 
ment of  a  license  fee  is  not  obliga- 
tory except  in  an  alternative  sense. 
The  payment  is  a  precedent  oondi. 
tlon  to  the  exercise  of  some  priv- 
ilege by  the  applicant,  which  would 
be  forbidden  without  a  license.  If 
he  fails  to  pay  the  license  fee,  he 
may  not  lawfidly  exercise  the  priv* 
ilege  sought.  If  he  afterwards  per- 
form the  privileged  acts  without  the 
license,  he  becomes  criminally  liable 
and  is  punishable  accordingly.  Sub- 
sequent payment  of  the  lieense  fee 
would  not  purge  the  criminality; 
nor  would  the  criminality  imply  a 
precedent  promise  to  pay.  On  the 
<;ontrary,  a  precedent  promise  to 
pay  would  tend  to  negative  criminal 
intent.    We  must  hold,  therefore, 
that  unless  we  can  find  authority 
therefor  in  the  enactment  undear 
consideration,  this  civil  action  will 
not  lie. 

n.  We  have  studied  the  various 
sections  of  this  act  with  much  care 
to  discover  whether  its  language 
may  be  construed  as  authority  for 
maintaining  a  civil  action  for  the  re- 
covery of  this  license  fee.  We  find 
nothing  therein  that  would  justify 
an  aflSrmative  holding.  Indeed,  as 
respects  this  particular  provision, 
this  statute  is  of  doubtful  construc- 
tion even  for  the  purpose  of  a  crim- 
inal prosecution.  Ordinarily  such  a 
statute  would  forbid  the  selling  or 
exposing  for  sale  of  the  specked 
goods  before  the  payment  of  a  li- 
cense fee.  The  criminality  in  this 
class  of  offenses  consists  not  in  the 
failure  to  pay  a  license  fee,  but  in 
the  selling  of  the  goods  before  pay- 
ing such  fee.  But  §  5077al0  does 
not  in  terms  require  the  payment  of 
the  fee  before  the  goods  be  sold  or 
exposed  for  sale.  It  only  requires 
the  payment  of  the  same  "on  or  be- 


Digitized  by 


Google 


STATIS  KX.  BKL.  COSSON 

{1S«  lotoa,  BOl, 

fore  the  15th  day  of  July  of  each 
year."  It  seems  to  extend  to  the- 
dealer  a  credit  of  six  months,  as 
though  he  might  lawfully  sell  for 
the  first  six  months  of  the  year  be- 
fore he  pays  the  license  fee.  Fail- 
ure to  pay  the  license  fee  on  or  be- 
fore the  15th  day  of  July  of  each 
year  would  doujbtless  render  the 
dealer  criminally  liable  for  sales 
thereafter  made.  But  would  it  ren- 
der criminal  the  sales  of  the  year 
made  "before  the  15th  day  of  July 
of  each  year?" 

We  are  not  assuming  now  to  con- 
strue this  statute  for  the  purposes 
of  a  criminal  prosecution.  All  we 
hold  now  is  that  there  is  nothing 
therein  which  can  be  said  to  author- 
ize a  civil  action  to  recover  this  li- 
<;en8e  fee.  Our  reference  to  the 
doubtful  form  of  the  statute  may 
be  of  aid  in  obtaining  for  it  the  fur- 
ther consideration  of  the  legislature. 

The  question  of  the  constitution- 
ality of  the  statute  has  been  argued 
in  tiie  briefs.  Our  conclusion  on  the 
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first  question  renders  it  unnecessary 
that  we  give  any  attention  to  the 

second. 

For  the  reason  indicated,  the 
judgment  below  must  be  reversed. 

Preston,  Ch.  J.,  and  Ladd,  Gay- 
nw,  Salinger,  and  Stevens,  JJ.,  con- 
cur. 


Hom 

The  decision  in  the  reported  case 
(State  ex  kel.  Cosson  v.  Shosbs- 
MuELLEB  Co.  ante.  1305)  that  in  the 
absence  of  statutory  autiiority  a  civil 
action  will  not  lie  to  recover  a  license 
fee>  although  the  act  for  which  the  fee 
was  imposed  has  been  performed,  is  in 
accord  with  the  weight  of  authority, 
as  is  shown  in  the  annotation  follow- 
ing STATV  EX  BBL.  CABTD  V.  KaUj,  pOSt, 

1812,  on  "Liability  for  license  fee  or 
occupation  tax  of  one  who  has  con- 
ducted business  withoat  required  li- 
cense or  payment* 


STATE  OF  MOlfTAKA  EX  BEL.  E.  B.  CARTEB,  Appt, 

.V. 

FRED  KALL,  Respt. 
jrontoNa  Suprmm*  Oourt— /anuory  tl,  10i7* 
(53  Mont  162,  162  Pac  385.) 

Intoxtcatlng  Ilqaor  —  illegal  sale  —  action  for  license  fee. 

1.  One  who  cannot  secure  a  license  to  sell  intoxicating  liquor  because 
the  prescribed  number  of  licenses  is  exhausted  cannot  be  compelled  in  a 
civil  action  to  pay  the  license  fee  for  continuing  to  cany  on  the  business, 
under  a  statute  providing  that  a  civil  action  may  be  maintained  against 
any  person  required  to  take  out  a  license  who  fails  to  do  so.  or  who  carries 
on  or  attempts  to  carry  on  business  without  such  license. 

{See  note  on  this  qitesHon  begimUng  on  page  1312.] 

not  authorize  a  civil  action  to  ooUaot 
the  tax  from  one  doing  business  with- 
out it 

Statnte  —  construction  —  iatentleii 
of  legislature. 

4.  In  the  construction  of  a  statnte  13i0 
primary  duty  of  the  court  is  to  give 
effect  to  the  intention  of  the  legislature 

in  enacting  it. 

[See  25  R.  C.  L.  960.] 


License  —  collection  of  fee  —  wh«e 
license  is  not  granted. 

2.  In  the  absence  of  express  legis- 
lative anthority.  an  action  cannot  be 
maintained  to  collect  a  license  fee  where 
a  license  has  not  been  applied  for  or 
granted. 

[See  17  R.  C.  L.  557.] 
—  statntory  penalty  —  effect 

8.  A  stat^ite  imposing  a  penalty  for 
•doing  business  without  a  license  does 
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—  intention  —  how  ascertained. 

6.  The  intention  of  the  legislature  in 
enacting  a  statute  is  to  be  sought  in 
the  language  employed  and  the  appar- 
ent purpose  to  be  subserved. 

[See  25  R.  C.  L.  961.] 

—  construction  —  dead  letter. 

6.  Construing  a  statute  authorizing  a 


civil  action  against  any  person  reqaired 
to  take  out  a  license  who  carries  on  a 
business  without  it  as  providing  meaiu 
for  collection  of  the  license  fee  from 
one  entitled  to  a  license  as  matta  M 
right  upon  payment  of  the  fee  does 
not  render  the  statute  a  dead  letter. 


Appeal  by  relator  from  a  judgment  of  the  District  Court  for  Mussel- 
shell County  (Crum,  J.)  in  favor  of  defendant  in  an  action  brought  to 
collect  a  license  fee.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  B.  Poindexter,  Attorney 
General,  and  John  H.  Alvoid  for  ap- 
pellant 

Messrs.  Boarman  &  Boarman  and 
Jameson  &  Dusenbery  for  respondent. 

Mr.  Justice  Holloway  delivered  the 
opinion  of  the  court: 

In  the  complaint  in  this  action  it 
is  alleged  that  for  more  than  six 
months  during  the  year  1914  the  de- 
fendant sold  intoxicating  liquors  in 
the  city  of  Roundup  without  having 
a  license  permitting  him  to  do  so. 
The  prayer  is  for  judgment  for 
$264,  the  amount  required  to  pro- 
cure a  liquor  license  to  do  business 
for  six  months  in  a  city  of  the  class 
to  which  Roundup  belongs,  and  for 
certain  penalties.  The  answer  ad- 
mits all  the  material  allegations  of 
the  complaint,  and,  by  way  of  spe- 
cial defense,  alleges  that  daring  all 
the  times  mentioned  there  were  out- 
standing in  full  force  and  eifect  in 
the  city  of  Roundup  the  maximum 
number  of  liquor  licenses  allowed  by 
law,  by  reason  whereof  the  defend- 
ant could  not  procure  a  license,  and 
the  county  treasurer  could  not  law- 
fully issue  one  to  him.  A  motion 
to  strike  this  affirmative  defense 
was  overruled,  and  the  trial  of  the 
cause  resulted  in  a  judgment  for  de- 
fendant, from  which  this  appeal  is 
prosecuted. 

The  single  question  presented  is : 
May  the  state  by  civil  action  collect 
a  license  tax  from  one  whom  it  re- 
fuses a  license,  but  who  nevertheless 
engages  in  business  in  violation  of 
the  law? 

It  is  the  general  rule  that,  in  the 
absence  of  express  legislative  au- 


thority, an  action  cannot  be  main- 
tained to  collect  a 
license  fee  where  Ke«"nf°f;^ 
a  license  has  not  ^^fc"*  iicen.*  u 
been  applied  for  or 
granted.  25  Cyc.  629.  The  stat- 
utes relating  to  the  granting  of  t 
censes  and  the  collection  of  license 
taxes  are  found  in  §§  274ft-2780, 
Revised  Codes,  with  certain  amend- 
ments subsequently  enacted  which 
are  not  of  consequence  here.  Sec- 
tion 2749  provides  that  "a  license 
must  be  procured  immediately  be- 
fore the  commencement  of  any 
business  or  occupation  liable  to  a 
license  tax."  Section  2750  author- 
izes the  county  treasurer  to  com- 
mence a  civil  action  in  the  name  of 
the  state  "against  any  person  re- 
quired to  take  out  a  license  who 
fails,  neglects,  or  refuses  to  take 
out  such  license  or  who  carries  on 
or  attempts  to  carry  on  business 
without  such  license."  This  is  the 
only  statute  authorizing  an  action 
to  collect  a  license  tax,  though  coun- 
sel assume  that  authority  is  like- 
wise granted  by  §   

2780.  The  last  sec-  niSS^L" 
tion  does  nothing 
more  than  impose  a  penalty  for  do- 
ing business  without  a  license.  Sec- 
tion 2752  provides  that  upon  the 
trial  of  an  action  prosecuted  under 
§  2750,  the  production  of  the  license, 
proof  that  such  license  has  been 
procured,  or  proof  of  the  payment 
of  the  proper  license  tax,  with  dam- 
ages and  costs,  shall  constitute  a 
complete  defense.  Section  2755 
provides  that  all  property  held  or 
used  in  any  trade,  occupation,  or 
profession  for  which  a  license  is  r». 


Digitized  by 


Google 


STATE  EX  REL. 

iSS  Mont.  Itt, 

■  auir«d  is  Subject  to  a  prior  lien  in 
fovor  of  t^e  state  for  the  amount 
of  the  license  tax.  Section  2759  re- 
quires every  person  who  sells  or  of- 
fers for  sale  intoxicating  liquors  to 
obtain  a  license  from  the  county 
treasurer  and  to  pay  therefor  the 
license  tax,  which  is  graduated  ac^ 
cording  to  the  population  of  the 
place  where  the  business  is  to  be 
conducted. 

With  the  enactment  of  the  Codes 
in  1895  a  general  license  statute 
went  into  effect.  Under  its  terms 
almost  every  trade*  profession,  and 
business  was  subjected  to  the  pay- 
ment of  a  license  tax.  There  were 
not  any  restrietionB  upon  the  num- 
ber of  licenses  which  mii^t  be  is- 
sued, and  no  question  of  discretion 
was  involved.  Upon  the  payment 
of  the  required  fee  the  license  is- 
sued as  a  matter  of  course,  and  un- 
less the  state  was  in  a  position  to 
grant  a  license,  it  could  not  exact 
the  license  fee.  The  sections  men- 
tioned above  were  all  of  that  gen- 
eral legislative  scheme. 

Since  §  2750  is  the  only  statute 
which  authorizes  the  prosecution  of 
a  civil  action  to  collect  a  license  fee, 
the  solution  of  the  question  before 
us  is  to  be  found  in  the  answer  to 
the  further  inquiry:  What  does 
that  section  mean? 

In  the  construction  of  a  statute 
the  primary  duty  of  the  court  is  to 

.  .   give  effect  to  the 

!traei£;^'~       intention  of  the  leg- 
icJiJufn^!^       islature  in  enacting 
it.    Lerch  v.  Mis- 
soula Brick  &  Tile  Ck>.  45  Mont.  814, 
12S  Pac.  25,  Ann.  Cas.  1914A,  S46. 
Th»  intention  is  to  be  sought  in 
the  language  em- 
ployed  and  the  ap- 
parent  purpose  to 
be  subserved.   Johnson  v.  Butte  & 
S.  Copper  Co.  41  Mont.  158,  48 
LJIA,(N.S.)  938,  108  Pac  1057. 

The  language  of  §  2750  is  that 
the  county  treasurer  must  direct 
■nit  in  tiie  name  of  the  state 
'^asrainst  any  person  required  to 
take  out  a  license  who  fails,  neg- 
lects, or  refuses  to  take  out  such 
license  or  who  carries  on  or  attempts 
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to  carry  on  business  without  such 
license."  When  the  statute  was  en> 
acted  that  language  had  a  defin- 
ite and  well-understood  meaning. 
'*Any  person  required  to  take  out  a 
license*'  meant  any  person  engaged 
in  a  profession,  trade,  or  occupation 
for  which  a  license  tax  was  required, 
and  a  person  engaged  in  any  such 
business  upon  the  payment  of  the 
required  fee  could  demand  a  license 
as  a  matter  of  right.  When  we  con- 
sider the  history  of  our  license  leg- 
islation and  the  provisions  of  §§ 
2749,  2752,  and  2755,  in  connection 
with  the  terms  of  §  2750,  and  realize 
that  when  these  statutes  were  en- 
acted the  licensing  authorities  could 
not  refuse  a  license  to  anyone  who 
applied  for  it  and  paid  or  tendered 
the  required  fee,  we  are  driven  to 
the  conclusion  that  in  the  enact- 
ment of  §  2750  the  legislature  in- 
tended nothing  more  than  to  pro- 
vide a  means  for  the  collection  of  a 
license  fee  from  one  entitled  to  a 
license  as  a  matter  of  right  upon 
payment  of  the  fee.  Though  our 
license  statutes  have  been  changed 
in  many  respects  since  1895,  there 
is  not  anything  in  the  subsequent 
legislation  to  indicate  that  §  2760 
should  be  given  a  different  mean- 
ing from  the  one  manifestly  intend- 
ed in  the  first  in- 
stance. It  cannot  "ZM'iltvS!*^ 
be  said  that  this 
construction  renders  that  section  a 
dead  letter. 

It  is  true  that  under  the  present 
statutes  a  liquor  license  does  not 
now  issue  as  a  matter  of  course; 
but  a  license  is  stiU  required  as  a 
condition  precedent  to  the  right  to 
engage  in  any  one  of  the  several 
other  occupations,  and  such  license 
can  be  demanded  as  of  right  by  any- 
one who  pays  or  tenders  the  re- 
quired fee. 

An  attraipt  is  made  to  distinguish 
between  a  license  tax  or  occupation 
tax,  <m  the  one  hand,  and  a  license 
fee  exacted  merely  for  regulation 
purposes.  Our  license  statutes  fail 
to  indicate  the  particular  purpose 
for  which  they  were  enacted.  Sec- 
tion 1,  article  12,  of  the  Constitu- 
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tion,  authorizes  the  legislature  to  im- 
pose a  license  tax,  but  in  State  v. 
Camp  Sing,  18  Mont.  128,  32  L,R.A. 
635,  56  Am.  St.  Rep.  551.  44  Fac. 
516,  this  court  held,  in  effect,  that  it 
was  not  the  intention  of  that  provi- 
sion to  differentiate  between  the 
license  tax,  strictly  so-called,  and 
the  license  fee  exacted  in  a  regula- 
tory measure,  but  that  it  was  the 
purpose  to  refer  the  general  subject 
of  licenses  to  the  legislature,  and 
that,  under  the  provision  in  ques- 


tion, a  license  tax  might  be  imposed 
for  revenue,  for  regulation,  or  for 
both  purposes. 

The  defendant  may  be  proseeoted 
under  the  criminal  laws,  but  he  can- 
not be  made  to  pay 
the  license  fee  and  iwnor^n^a 
be  denied  the  li-  KSSi!?' to^l 
cense, — ^the  consid- 
eration for  the  fee. 

The  judgment  is  affirmed. 

Brantly,  Ch.  J.,  and  Saimer,  J., 
concur. 


ANNOTATION. 

Liability  for  Ikcoisd  fee  or  occopatioa  tax  of  one  who  has  oondocted  boaineM 
withonk  veqiared  ikeote  or  payneiiL 


I.  Introdnctory,  1312. 
IL  In  absence  of  statute: 

a.  .Majority  rule,  1312. 

b.  Minority  rule,  1314. 

III.  Under  statute,  1316. 

IV.  Rnle  in  California,  1318. 

/.  Introductorjf. 

This  note  is  devoted  to  a  discussion 
of  the  right  to  recover  by  action  & 
charge,  whether  it  is  termed  a  license 
or  a  tax,  imposed  by  law  as  a  condi- 
tion precedent  to  the  conduct  of  a  par- 
ticular business,  from  a  person  who 
has  engaged  in  that  business  without 
making  the  prerequisite  payment  The 
recovery  by  action  of  taxes  generally 
is  not  included. 

ZZ.  In  abgtnoB  of  statute. 

a.  Majority  rule. 

The  majority  of  jurisdictions  hold 
that  one  who  has  conducted  a  business 
without  having  paid  a  license  fee  or 
occupation  tax  required  as  a  condition 
precedent  to  the  conduct  of  the  busi- 
ness is  not  liable  thereafter  In  a  civil 
suit  for  the  payment  of  the  fee  or  tax. 

Alraka. — See  cases  cited  infra,  III. 

Arizona.  —  Territory  ex  rel.  liive- 
stock  Sanitary  Bd.  v.  Kenney  (1908) 
11  Ariz.  363,  95  Pac.  93. 

Arkansas. — Hencke  v.  Standiford 
(1899)  66  Ark.  535,  62  S.  W.  1. 

California. — See  cases  cited  infra, 
IV. 

IHinols. — Chicago  v.  Enright  (1888) 
27  111.  App.  659;  Munsell  v.  Temple 


(1846)  8  III.  98.  Compare  Blooming- 
ton  &  N.  R.  Electric  &  Heating  Co.  v. 
Bloomington  (1906)  123  111.  App.  639. 

Indiana. — Ristine  v.  Clements  (1903) 
ei  Ind.  App.  338,  66  N.  E.  924. 

Iowa. — Scranton  v.  Hensen  (1914) 
163  Iowa,  467,  144  N.  W.  1024;  STATE 
EX  BEL.  COSSON  V.  SHOBE&-MUELLEB  CO. 

(reported  herewith)  ante,  1305. 

Kentucky. — Com.  v.  Central  Hotel 
Co.  (1906)  121  Ky.  846,  90  S.  W.  565, 
12  Ann.  Cas.  172,  and  note;  Owens- 
boro  V.  Fields  (1907)  31  Ky.  L.  Rep. 
627,  102  a  W.  1184.  C^ompare  Fulton 
V,  BIythe  (1895)  17  Ky.  L.  Rep.  341, 
SO  S.  W.  i018;  Searcy  v.  Lawrence- 
burg  (1899)  20  Ky.  L.*Rep.  1920,  50  S. 
W.  534;  Lexington  v.  Wilson  (1904) 
118  Ky.  221,  80  S.  W.  811. 

Michigan.— Doran  v.  Phillips  (1881) 
47  Mich.  228,  10  N.  W.  350. 

Mississippi. — McWilliams  v.  Phillips 
(1875)  51  Miss.  196;  State  v.  Piazza 
(1889)  66  Miss.  426,  6  So.  316;  State  t. 
Adler  (1891)  68  Miss.  487.  9  So.  645; 
Thibodeaux  v.  State  (1892)  69  Hiss. 
683,  13  So.  362;  Adams  v.  Fragiaeomo 
(1893)  70  Miss.  799, 14  So.  21. 

Missouri.— Craig  v.  Smith  (1888)  81 
Mo.  App.  286;  State  ex  rel.  Cveorge 
Dix  (1911)  169  Mo.  App.  678, 141 S.  W. 
445. 

Montana^^ATB  BZ  BBU  CABIB  T. 

Eall  (reported  herewith)  ante,  1909* 
South  CaroIina.-^-C%arle8ton  Ash- 
ley Phosphate  Co.  '(1890)  S4  S.  a  541, 
IS  S.  E.  846. 
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Utah — Ciummit  County  t.  Gustave- 
son  (1898)  18  Uteh,  351,  54  Pac.  977. 

Thus  in  a  number  of  cases  it  has 
been  held,  in  accord  with  State  ex  bel. 
Garter  v.  Kall  (reported  herewith) 
ante,  1309,  that  a  person  who  has  en- 
gaged in  the  business  of  selling  intoxi- 
cating* liquor  without  procuring  a  li- 
cense is  not  liable  to  a  civil  action  for 
the  unount  of  the  license  fee.  Chi- 
cago V.  Enright  (1888)  27  TIL  App. 
659;  Com.  v.  Central  Hotel  Co,  (1906) 
121  Ey.  846,  90  S.  W.  665, 12  Ann.  Cas. 
172;  Owenaboro  v.  Fields  (19.07)  81 
Ky.  L.  Rep.  627,  102  S.  W.  1184;  State 
V.  Piazza  (1889)  66  Miss.  426,  6  So. 
316;  State  v.  Adler  (1891)  68  Miss. 
487,  9  So.  645;  Thibodeaux  v.  State 
(1892)  69  Miss,  683. 13  So.  362;  Adams 
T.  Fragiacomo  (1893)  70  Miss.  799.  14 
So.  21. 

In  several  cases  It  has  been  held 
that  a  note  given  in  lieu  of  money  to 
procure  the  issuance  of  a  liquor  li- 
cense is  void,  and  that  no  recovery  can 
be  had  thereon.  Hencke  v.  Standiford 
(Ark.) ;  Munsell  v.  Temple  (111.) ; 
Doran  v.  Phillips  (Mich.);  Mc Wil- 
liams V.  Phillips  (AUss.);  and  Craig 
T.  Smith  (Mo.), — supra.  In  at  least 
one  jurisdiction,  however,  wherein  the 
majority  rule  obtains  generally,  a  re- 
covery may  be  had  on  a  note  thus 
given.  Falton  t.  Blythe  (1896)  17  Ky. 
L  R«p.  841,  30  S.  W.  1018;  SearG>  v. 
Lawrenceburg  (1899)  20  Ky.  li.  E«p. 
1920,  50  S.  W.  684. 

In  Ristlne  t.  Clements  (1908)  81 
Ind.  App.  338,  66  N.  E.  924,  the  court 
said :  "It  is  tme  that  a  municipal  cor- 
poration has  th«  power  to  receive,  as 
payae,  a  note  and  mortgage  for  a  debt 
lawfully  due  to  such  corporation.  But 
a  license  fee,  the  payment  of  which 
is  a  condition  precedent  to  issuing  the 
license,  is  in  no  sense  a  debt  owing  the 
municit)ality.  The  fact  that  he  had 
been  selling  for  some  months  without 
a  license  did  not  make  him  indebted 
to  the  town  for  the  license  fee.  If  he 
voluntarily  sold  during  those  months 
without  attempting  to .  procure  a  li- 
cense, he  simply  violated  the  ordi- 
nance, and  was  subject  to  its  penal- 
ties. In  such  case  the  license,  when 
issued,  could  not  be  dated  back  to  pro- 
tect sales  made  before  the  license  was 
S  A.L.R.— 83. 


issued.  The  license  could  not  be  is- 
sued until  the  fee  was  paid,  and  if 
sales  were  made,  they  were  made  with- 
out a  license,  not  under  a  license  that 
was  not  paid  for.  The  primary  pur- 
pose in  exacting  the  license  fee  is  not 
to  increase  the  revenue  of  the  munici- 
pality, but  it  is  imposed  from  motives 
of  public  policy  to  restrain  the  sale 
of  a  commodity  that  is  harmful  to  so- 
ciety. The  language  of  the  ordinance 
admits  of  no  doubt  that  the  payment 
of  the  license  fee  is  a  condition  prece- 
dent to  issuing  of  the  license,  and  that 
it  requires  that  the  money  should  be 
paid  into  the  town  treasury.  If  the 
town  authorities  may  disregard  the 
provisions  of  an  ordinance  in  part, 
th^  may  disregard  it  as  a  whole;  and, 
as  the  whole  ordinance  could  be  prac- 
tically annulled  by  the  acceptance  of 
a  note  for  the  license  fee,  such  note  is 
void  as  being  contrary  to  public  pol- 
icy. Moreover,  a  license  issued  with- 
out the  payment  of  the  license  fee,  as 
contemplated  by  the  ordinance,  is  a 
void  license,  and  a  note  given  in  pay- 
ment for  such  license  is  without  con- 
sideration." 

In  Territory  ex  rel.  Livestock  Sani- 
tary Bd.  V.  Kenney  (1908)  11  Ariz.  353, 
95  Pac.  93,  it  appeared  that  the  de- 
fendants had  engaged  in  the  slaugh' 
tering  business  without  having  ob- 
tained a  license.  The  statutes  which 
authorized  the  license  (Rev.  Stat  1901, 
Act  No.  26,  Laws  1903,  and  Act  No. 
61,  Laws  1905)  did  not  contain  a  pro- 
vision as  to  the  manner  in  which  the 
license  was  to  be  collected,  or  the 
methods  to  be  used  to  enforce  such 
collection,  other  than  by  criminal 
prosecution.  The  territory  brought  a 
civil  suit  for  the  amount  alleged  to  be 
due.  The  court  held  that  there  was 
no  civil  obligation  on  the  part  of  the 
defendant  to  pay  the  license  fee. 

In  Scranton  v.  Hensen  (1914)  161 
Iowa,  467,  144  N.  W.  1024,  it  appeared 
that  the  defendants  were  carrying  o& 
business  as  transient  merchants  vitkr 
out  having  procured  the  xequhred  li- 
cense. The  court  said:  ''There  was. 
no  license.  There  was  no  time  that 
defendants  had  protection,  and  there 
was  therefore  nothing  for  which  they 
should  pay.   Requiring  payment  now 
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would  be  in  the  nature  of  punishment. 
We  think  there  was  no  debt  owing 
from  defendants  to  the  city." 

In  State  ex  eel.  Cosson  v.  Shores- 
MuellekCo.  (reported  herewith)  ante, 
1305,  it  appeared  that  the  defendant 
had  engaged  in  the  business  of  sellins: 
feeding  stuffs  without  having  pro- 
cured a  license  so  to  do,  as  was  re- 
quired by  the  provisions  of  the  Code 
(§  6077al0).  This  section  of  the  Code 
failed  to  state  whether  a  civil  action 
would  lie  for  the  recovery  of  the  li- 
cense. The  court  held  that  in  the  ab- 
sence of  statutory  authority,  a  civil 
action  would  not  lie  to  recover  a  li- 
cense fee. 

In  State  ex  rel.  George  v.  Dix  (1911) 
159  Ho.  App.  673,  141  S.  W.  446,  the 
defendant  was  sued  in  assumpsit  for 
failure  to  pay  an  occupation  tax.  The 
same  ordinance  which  imposed  the  tax 
provided  a  penalty  for  failure  to  pay 
it.  The  court  held  that  the  penally 
was  adequate,  and  for  that  reason  ex- 
clusive. Hence  the  action  in  assump- 
sit to  recover  the  amount  of  the  occu- 
pation tax  would  not  lie. 

In  Charleston  v.  Ashley  Phosphate 
Co.  (1890)  34  S.  C.  541,  IS  S.  E.  845, 
it  appeared  that  a  city  had  passed  an 
ordinance  requiring  phosphate  com- 
panies (among  others)  to  obtain  a 
license  before '  engaging  In  business. 
The  ordinance  also  contained  a  clause 
which  subjected  the  various  companies 
to  a  penalty  for  failure  to  procure  a 
license.  The  defendant  carried  on 
business  without  obtaining  a  license, 
and  the  plaintiff  brought  a  civil  action 
to  recover  the  amount  of  the  license. 
The  court  said  that  there  was  no  pro- 
vision in  the  ordinance  which  allowed 
the  collection  of  the  license  fee  in  an 
action,  and  that  since  the  remedy  for 
failure  to  procure  a  license  was  spe- 
cifically set  forth,  the  action  could  not 
be  maintained. 

In  Summit  County  v.  Gustsveson 
(1898)  18  Utah,  361,  54  Pac.  977,  it 
appeared  that  the  defendant  had  en- 
gaged in  the  business  of  sheep  raising 
without  having  obtained  a  license. 
The  ordinance  under  which  the  license 
fee  was  levied  provided  a  method  of 
enforcing  It,  but  the  plaintiff,  instead 
of  following  out  the  provisions  of  the 


ordinance,  brought  this  action  in  as- 
sumpsit. The  eoart  held  that  a  civil 
action  would  not  lie  because  of  the 
fact  that  there  was  no  authority  for 
it  under  the  ordinance,  and  said: 
"This  action  was  in  assumpsit  to  re- 
cover the  amount  of  the  license.  The 
right  and  the  remedy  were  both 
created  by  the  ordinance.  The  right 
did  not  exist  at  common  law.  When 
tiie  right  and  the  remedy  are  both 
created  by  ordinance,  that  remedjr  only 
can  be  followed." 

But  compare  Bloomington  &  N.  R. 
Electric  &  Heating  Co.  v.  Blooming- 
ton  (1906)  123  111.  App.  639,  wherein 
it  appeared  that  by  an  ordinance  every 
company  operating  a  street  railway 
in  the  city  was  required  to  pay  a  cer- 
tain license  fee  for  each  car  regularly 
operated.  Hie  aforesaid  company  had 
failed  to  pay  the  required  license 
fees,  whereupon  an  action  in  assump- 
sit was  instituted  to  recover  the  same. 
The  court  held  that  tike  ordinance  in 
question  raised  an  implied  promise  on 
the  part  of  the  persons  or  corporations 
operating  street  railways  to  pay  such 
license  fee,  so  as  to  authorize  a  recov- 
ery therefor  in  the  form  of  action 
adopted. 

Compare  also  Lexington  v.  Wilson 
(1904)  118  Ky.  221,  80  S.  W.  811. 
wherein  the  rule  applicable  to  the  re- 
covery of  a  "tax"  is  applied  to  what 
was  apparently  a  license  fee,  without 
reference  to  the  other  cases  in  the 
same  jurisdiction,  denying  l^e  right  to 
recover  »  license  fee. 

».  Jftaortty  rule. 

Several  jurisdictions  hold  that  one 
who  has  conducted  a  business  with- 
out having  paid  a  license  fee  or  occu- 
pation tax  is  liable  thereafter  m  a  civil 
suit  for  the  payment  of  the  fee  or  tax. 

United  States.— Philadelphia,  v.  At- 
lantic &  P.  Tel.  Co.  (1901)  109  Fed. 
66. 

Alabama.  —  Powers    t.  Decatur 

(1875)  64  Ala.  214;  State  v.  Fleming 
(1895)  112  Ala.  179,  20  So.  846;  Annis- 
ton  V.  Southern  R.  Co,  (1896)  112  Ala. 
657,  20  So.  915;  Dunning  v.  Thomas- 
ville  (1917)  —  Ala.  — ,  75  So.  276; 
Jefferson  County  v.  Gulf  Ref.  Go. 
(1919)  —  Ala.  — ,  80  So.  798. 
Louisiana. — See  cades  cited  infra.  III. 
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OWo.— State  v.  Hibbard  (1827)  8 
Ohio,  68;  State  v.  Proudflt  (1827)  8 
Ohio,  63;  Cincinnati  t.  Beuhausen 
(1889)  10  Ohio  Dec.  Reprint,  662; 
Eopelman  t.  Toledo  (1907)  29  Ohio  C 
C.  455. 

Pennsylvania.— Western  U.  Teleg. 
Co.  V.  Philadelphia  (1888)  9  Sadler, 
800,  22  W.  N.  C.  39, 12  Atl.  144;  Allen- 
town  T.  Western  U.  Teleg.  Co.  (1892) 
148  Fa.  117,  S3  Am.  St.  Rep.  820,  28 
Atl  1070;  Chester  City  v.  Western  U. 
Teleg.  Co.  (1893)  164  Pa.  464,  26  Atl. 
1134;  Philadelphia  v.  American  U. 
Teleg.  Co.  (1896)  167  Pa.  406,  31  Atl.  ' 
628;  Com.  v.  Samuel  W.  Black  Co. 
(1909)  223  Pa.  74.  72  Atl.  261;  Harris- 
burg  City  V.  East  Harrisburg  Pass.  R. 
Go.  (1896)  4  Fa.  Diet  R.  683;  Harris- 
burg City  OitlKens'  Pass.  R.  Co. 
(1896)  4  Ps.  Dist.  R.  687;  New  C^astle 
T.  Electric  Illuminating  Co.  (1896)  16 
Pa.  Co.  Ct  663;  Taylor  v.  Central 
Pennsylvania  Teleph.  &  Supply  Co. 
(1898)  8  Pa.  Dist.  R.  92;  Gochranton 
Cochranton  Teleph.  Co.  (1909)  41 
Fa.  Super.  Ct  146. 

Texas. — Texas  Bkg.  &  Ins.  Co. 
State  (1876)  42  Tex.  686. 

In  Anniston  v.  Southern  R.  Co. 
(1896)  112  Ala.  667,  20  So.  916,  it  ap- 
peared that  a  city  passed  an  ordinance 
requiring  a  license  for  tiie  privilege 
of  operating  a  railroad  through  the 
city.  The  defendant  company  operated 
without  a  license,  whereupon  the  city 
sued  to  recover  the  amount  of  the  li- 
cense. The  court  held  that  the  action 
would  lie,  and  that  the  action  brought 
in  assumpsit  was  a  proper  one.  The 
court,  however,  viewed  the  license  as 
a  tax,  ant)  allowed  this  method  of  re- 
covery on  that  ground. 

In  Powers  v.  Decatur  (Ala.)  supra, 
it  appeared  that  a  city  had  accepted 
tbe  note  of  the  appellant  in  lieu  of  the 
money  for  a  liquor  license,  and  the 
appellee  sued  on  this  note.  The  court 
held  that  it  was  within  tbe  power  of 
Uie  municipally  to  accept  the  note, 
and  that  hence  the  action  coald  be 
maintained. 

In  Dunning  v.  Thomasville  (1917) 
—  Ala,  — ,  75  So.  276,  while  the  court 
held  that  an  ordinance  which  imposed 
a  license  on  the  privilege  of  buying 
cottonseed   was   void,  nevertheless 


there  was  dictum  to  the  effect  that 
such  an  ordinance  created  a  legal  lia- 
bility which  conld  be  enforced  by  an 
action  in  assumpsit,  and  that  the  town 
would  not  be  confined  to  any  remedy  as 
exclusive,  since  the  ordinance  in  ques- 
tion did  not  make  exclusive  any  rem- 
edies which  it  prescribed. 

In  Jefferson  County  v.  Gulf  Ref.  Co. 
(Ala.)  supra,  It  appeared  that  the  de- 
fendant had  engaged  in  selling  rarious 
oils,  etc.,  without  having  paid  the  re- 
quired license  tax  thereon.  The  court, 
while  it  did  not  allow  the  plaintiff  to 
recover,  because  of  a  faulty  pleading, 
nevertheless  said  that  either  an  ac- 
tion in  debt  or  assumpsit  would  lie  for 
the  recovery  of  the  amount  <tf  a  license 
tax. 

In  State  v.  Fleming  (1896)  112  Ala. 
179,  20  So.  846,  It  appeared  that  the 
defendant  had  retailed  intoxicating  li- 
quors for  three  years  without  having 
paid  the  license  fee  required  by  the 
statute.  0>de  of  1886,  §  629,  subd.  8. 
The  statute  further  provided  (§  3892) 
a  fine  of  three  times  the  amount  of  the 
license  for  carrying  on  the  liquor 
business  wittioot  having  first  obtained 
a  license.  The  court  held  that  this 
section  of  the  Code  (3892)  was  in- 
tended to  make  the  payment  of  the  li- 
cense more  prompt,  and  at  the  same 
time  to  conserve  the  public  morals, 
and  that,  in  the  absence  of  any  statu- 
tory provision  as  to  the  manner  in 
which  the  license  fee  was  to  be  col- 
lected, an  action  for  debt  would  lie. 

In  State  v.  Hibbard  (1827)  3  Ohio. 
63,  judgment  was  rendered  for  tiie 
plaintiff  sub  silentio  in  an  action  in 
debt  to  recover  a  tax  assessed  upon 
the  defendant  as  a  practising  attorney. 

To  the  same  effect  see  State  v. 
Proudfit  (1827)  3  Ohio,  63,  wherein 
the  defendant  was  a  physician. 

In  Kopelman  v.  Toledo  (1907)  29 
Ohio  C.  C.  455,  it  appeared  that  the 
plaintiff  in  error  had  conducted  the 
business  of  pawnbroker  without  hav- 
ing obtained  a  license,  whereupon  he 
was  sued  for  the  amount  of  the  license 
fee.  The  court  held  that  the  plaintiff 
in  error,  by  engaging  in  the  business, 
had  incurred  a  debt  to  the  municipal- 
ity, and  was  therefore  liable  despite 
the  fact  that  the  ordinance  which  was 
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alleged  to  have  been  violated  provided 
penalties  for  (its)  violation. 

In  Cincinnati  v.  Beuhauaen  (1889) 
10  Ohio  Dec.  Reprint,  652.  it  appeared 
that  the  defendant  was  the  owner  of  a 
number  of  wagons  on  which  by  stat- 
ute (Russell,  License  Law,  80  Ohio 
Laws,  129,  81  Ohio  La\trB,  78)  he  was 
required  to  pay  certain  penalties 
which  could  be  imposed  In  the  event 
that  the  licenses  were  not  paid,  but 
the  statute  did  not  provide  for  the 
collection  of  the  license  fee  itself. 
The  court  held  that  an  action  for  debt 
would  lie  for  the  eoUection  of  the  li- 
cense fee. 

In  Harrisburg  dty  v.  East  Harris- 
burg  Pas^  R.  Co.  (1895)  4  Pa.  Dist. 
R.  683,  it  appeared  that  the  defendant 
had  failed  to  pay  a  required  license 
fee  on  each  car  which  it  operated.  The 
plaijitif!  brought  suit  and  was  allowed 
to  recover  the  amount  of  the,  license 
fees.  The  defendant  claimed  that  the 
ordinance  by  which  the  license  was 
required  provided  a  penalty  for  non- 
payment, i.  e.,  by  fine.  However,  the 
court  held  this  to  be  an  additional  rem- 
edy, and  not  an  exclusive  one. 

To  the  same  effect,  see  Harrisburg 
City  V.  Citizens'  Pass.  R.  Co.  (1896) 
4  Pa.  Dist.  R.  687. 

In  Com.  V.  Samuel  W.  Black  Co. 
(1909)  223  Pa.  74,  72  Atl.  261,  it  ap- 
peared that  the  defendant  had  failed 
to  pay  an  occupation  tax  required  of 
real  estate  brokers,  and  the  court  al- 
lowed the  plaintiff  to  recover  the 
amount  of  the  tax. 

In  Texas  Bkg.  &  Ins.  Go.  v.  State 
(1876)  42  Tez.  686,  it  appeared  that 
tiie  defendant  had  engaged  in  the 
banking  business  without  having  paid 
the  required  occupation  tax.  The 
same  act  (April  22, 1871)  made  no  pro- 
vision for  the  collection  of  the  tax. 
Consequently  a  suit  was  instituted. 
The  court  held  that  the  action  for  the 
collection  of  the  tax  would  lie. 

In  a  number  of  Pennsylvania  cases 
a  recovery  has  been  permitted  in  a 
civil  action  of  the  amount  of  a  license 
tax  imposed  on  the  poles  and  wires 
of  telegraph  and  telephone  companies. 
Philadelphia  v.  Atlantic  &  P.  Tel.  Co. 
(1901)  109  Fed.  66;  Taylor  v.  Central 
Pennsylvania  Teleph.  &  Supply  Co. 


(1898)  8  Pa.  Dist  R.  92;  Western  U. 
Teleg.  Co.  v.  Philadelphia  (1888)  9 
Sadler  (Pa.)  300, 22  W.  N.  C.  39, 12  AU. 
144;  Allentown  v.  Western  U.  Teleg. 
Co.  (1892)  148  Pa.  118,  38  Am.  St  Rep. 
820, 23  Atl.  1070 ;  Chester  City  v.  West- 
em  U.  Teleg.  Co.  (1893)  164  Pa.  464, 
26  AtL  1134;  Philadelphia  v.  American 
U.  Teleg.  Co.  (1895)  167  Pa.  406,  31 
Atl.  628;  Cochranton  v.  Cochranton 
Teleph.  Co.  (1909)  41  Pa.  Super.  Ct 
146;  New  Castle  v.  Electric  Illuminat- 
ing Co.  (1895)  16  Pa.  Co.  Ct  668. 

///.  under  atatvte. 

In  a  few  jurisdictions  statutes  ex- 
pressly give  a  remedy  by  civil  action 
in  cases  where  a  person  has  failed  to 
pay  a  required  license  fee  or  occupa- 
tion tax.  Alaska  Mexican  Gold  Hin. 
Co.  V.  Alaska  (1916)  149  a  C  A.  274, 
236  Fed.  64,  writ  of  certiorari  denied 
in  (1917)  242  U.  a  648,  61  L.  ed.  544, 
87  Sup.  (X  Rep.  242;  Alaska  Pacific 
Fisheries  v.  Alaska  (1916)  149  C.  G. 
A.  280,  236  Fed.  70.  writ  of  certiorari 
denied  in  (1917)  242  U.  S.  648,  61  L. 
ed.  544,  37  Sup.  Ct.  Rep.  242;  State  v. 
WaU  (1910)  18  Idaho^  800.  109  Pac. 
724;  Bingham  County  v.  Fidelia  ft  D. 
Co.  (1907)  18  Idaho,  84,  88  Pac.  829; 
Amite  City  v.  Clonentz  (1872)  24  La. 
Ann.  27;  Henderson  v.  Southwestern 
Traction  &  Power  Ck>.  (1918)  143  La. 
170.  78  So.  486;  State  v.  Maryland 
Casualty  Co.  (1913)  183  Ia.  146,  62  So. 
606;  Templeton  v.  Tekamah  (1891)  82 
Neb.  542,  49  N.  W.  373. 

In  AlajBka  an  act  passed  in  1916  now 
provides  a  method  to  enforce  the  col- 
lection of  unpaid  license  fees  by  a  civil 
action.  Prior  to  that  time  the  deci- 
sions of  that  jurisdiction  were  in  ac- 
cord with  the  majority  rule  heretofore 
stated.  United  States  v.  Jourden 
(1911)  113  C.  C.  A.  606,  193  Fed.  986; 
United  States  v.  Northwestern  De- 
velopment Cq,  (1918)  122  C.  C.  A.  262. 
203  Fed.  960. 

In  Alaska  Mexican  Gold  Min.  Co. 
Alaska  (1916)  (Fed.)  supra,  it  ai>- 
peared  that  the  plaintiff  in  error  bad 
operated  a  mining  company  without 
having  paid  the  license  tax  imposed 
thereon  by  the  X^aws  of  Alaska  1913. 
chap.  52.  The  same  act  made  the 
operating  of  a  mining  company  with- 
out a  license  a  misdemeanor  and  pro- 
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Tided  penalties  therefor.  Under  th9 
Laws  of  Alaska  1916,  chap.  76,  it  was 
provided  that  special  remedies  pro- 
vided by  an  act  should  not  be  deemed 
exclusiTe,  and  that  any  appropriate 
remedy,  civil  or  criminal,. might  be  in- 
voked. The  territory  of  Alaska  had 
brought  suit  against  the  mining  com- 
pany for  the  unpaid  license  fee.  The 
court  held  the  territory  of  Alaska 
could  recover,  and  said:  "It  may  be 
aaaumed  that  under  the  Law  of  1918 
the  on^  way  the  territory  had  to 
force  the  Aaty  to  pay  was  by  convic- 
tion of  misdoneanor  after  failure  to 
pay,  and,  upon  continuing  failure  to 
pay,  by  judgment  to  collect,  as  in  civil 
suits.  But  the  duty  to  pay  having  ex- 
isted, remedy  for  the  enforcement  of 
the  duty  or  obligation  could  be  pro- 
vided by  legislation  subsequent  to  the 
time  when  I3ie  duty  arose;  or  if.  when 
liie  Mf  arose,  tliwe  was  a  remedy, 
but  it  was  aocclusivdy  confined  to 
criminal  prosecution  and  judgment 
thereafter,  such  remedy  could  be 
changed  or  enlarged  by  subsequent 
legislative  action,  or  additional  remedy 
could  be  given,  without  impairing  the 
rights  of  the  idaintiff  in  error."  And 
also  the  court  said  further:  "By  g  4  of 
chapter  76  of  the  Laws  of  Alaslu  for 
1915,  it  was  provided  that  special  r«>m- 
edies  provided  by  that  particular  act 
or  other  acts  of  the  legislature  shall 
not  be  deemed  exclusive,  and  that 
'any  appropriate  remedy,  either  civl 
or  criminal,  or  both,  may  be  invoked 
by  the  territoiy  in  the  collection  of  all 
taxes,  and  in  civil  actions  the  same 
penalties  may  be  collected'  as  were,  by 
the  Act  of  1915,  provided  in  criminal 
actions.  Furthermore,  it  was  provided 
by  §  7  of  the  Act  of  April  29.  1916, 
which  amended  the  Act  of  191S,  that 
the  Act  of  1913  was  repealed  except 
in  so  far  as  the  same  was  re-enacted 
by  the  Act  of  April  29,  1916,  but  that 
nothing  In  the  Act  of  1915  contained 
'shall  be  construed  to  relieve  any  per- 
son, firm,  or  corporation  from  the  pay- 
ment of  any  tax,  penalty,  and  Interest 
accrued  and  owing  under  the  act  of 
which  this  act  is  an  amendment,  but 
all  such  taxes,  penalties,  and  interest 
shall  be  paid  or  collected  and  enforced 
in  the  same  manner  as  taxes  herein 


provided  for  are  collected  and  en- 
forced.' Construing  these  statutes  to- 
gether,  we  find  that  a  civil  remedy  for 
the  collection  of  taxes  was  given  by 
§  4  of  the  Act  of  1915,  and  that,  under 
§  7  of  the  same  act,  remedy  became 
available  to  collect  taxes  dile  under 
the  Act  of  1913.  There  is  no  rule 
which  prohibited  the  territorial  legis- 
lature of  1915  from  adopting  the  rem- 
edies it  did  to  recover  for  license  taxes 
prescribed  by  the  law  of  1913.  Nor 
does  the  fact  that,  in  an  action  of  debt 
for  the  tax,  it  may  be  necessary  to  re- 
sort to  sources  of  information  out- 
side of  the  statute  to  arrive  at  the 
amount  on  which  the  per  centum  of  tax 
fixed  by  the  statute  is  to  be  calculated, 
affect  the  question;  for  the  statutory 
charge  is  certain  for  the  purposes  of 
an'  action  in  debt,  because  it  can  be 
made  certain  through  action  in  court." 

In  Alaska  Pacific  Fisheries  v.  Alas- 
ka (1916)  149  C.  C.  A.  280,  236  Fed. 
70,  it  appeared  that  the  plaintiff  in 
error  had  caught  and  canned  certain 
quantities  of  salmon  in  Alaska  without 
having  oibtained  a  license  so  to  do.  A 
civil  action  was  brought  by  the  terri- 
tory for  the  amount  of  the  unpaid  li- 
cense fees,  and  the  territory  was 
awarded  the  amount,  whereupon  the 
plaintiff  in  error  appealed.  The  court 
held  that  the  civil  action  would  lie.  : 

In  State  v.  Wall  (1910)  18  Idaho, 
800,  109  Pac.  724,  it  appeared  that  the 
defendant  had  retailed  intoxicating 
liquors  without  having  obtained  the. 
necessary  license.  By  a  statute  (Rev. 
Codes  1909,  §  1835)  it  was  provided 
that  the  collector  should  direct  suit^ 
against  the  offending  party  in  thet 
name  of  the  state  for  the  recovery  of i 
the  license  tax.  It  was  held  that  the 
action  would  lie  against  the  defend-) 
ant  for  the  recovery  of  the  license  tax.| 

In  Bingham  County  v.  Fidelity  &  D.. 
Co.  (1907)  13  Idaho,  34,  88  Pac.  829,i 
it  appeared  that  the  defendant  was' 
surety  for  the  sheriff  of  Bingham 
eonn^,  Idaho,  and  held  certoin  money) 
collected  by  him  for  liquor  licenses. 
The  defendant  claimed  that  the  money' 
was  not  due  the  plaintiff,  since  no  li-; 
cense  had  ever  been  issued.  Under  a 
statute  (Rev.  Stat.  1887,  §§  1637  and 
1639)  a  person  who  failed  to  take  out* 
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a  required  tax  immediately  became 
liable  for  the  amount  of  the  tax,  plus 
certain  costs  of  collection.  The  court 
held  that  the  defendant  was  liable  for 
the  money  received  as  license  fees. 

In  State  v.  Maryland  Casualty  Co. 
(1913)  133  La.  146,  62  So.  606,  it  ap- 
peared that  the  defendant  had  con- 
ducted a  general  insurance  business 
without  having  paid  the  required  li- 
cense tax.  The  plaintiff  sued  for  the 
amount  of  the  license  fees  alleged  to 
be  due.  The  court  held  that  the  de- 
fendant was  liable  for  the  license  tax 
under  Act  No.  105  of  1898. 

In  Henderson  v.  Southwestern  Trac- 
tion &  Power  Co.  (1918)  148  La.  170. 
78  So.  436,  it  appeared  that  the  de- 
fendant had  operated  an  electric 
railroad  without  having  paid  the  re- 
quired license  fee  to  do  so.  The  plain- 
tiff sued  for  the  alleged  amount  due 
for  unpaid  license  fees  and  the  court 
allowed  a  recovery. 

In  Amite  City  v.  Clementz  (1872)  24 
La.  Ann.  27,  it  appeared  that  the  de- 
fendant was  a  retailer  of  "ardent 
spirits,"  and  had  failed  to  procure  a 
license  allowing  him  to  sell  the  same, 
whereupon  this  suit  was  instituted  by 
the  plaintiff  to  recover  the  amount  of 
the  license.  The  court  held  that  "the 
corporation  (plaintiff)  was  vested 
with  the  right  to  impose  the  tax  or 
license,  and  consequently  has  the 
right  to  enforce  its  payment  by  legal 
proceedings." 

In  Templeton  v.  Tekamah  (1891)  32 
Neb.  542,  49  N.  W.  373,  it  appeared 
that  the  plaintiff  in  error  was  the  own- 
er of  four  stallions  which  he  used  for 
breeding  purposes  and  on  which  he 
had  failed  to  pay  a  license,  as  was 
required  by  a  cily  ordinance.  This 
suit  was  brought  to  recover  said  sum. 
The  court  held  that  the  statute,  in  so 
far  as  it  fixed  a  civil  liability,  was  val- 
id, and  that  the  action  would  lie. 

IV.  Buie  in  California. 

The  rale  in  California  is  in  general 
accord  with  Uiat  obtaining  in  the 
majority  of  jurisdictions  (see  supra, 
II.  a),  but  several  decisions  arising 
under  ordinances  expressly  permitting 
a  recovery  of  a  license  fee  require  a 
separate  treatment  of  this  jurisdiction. 

In  People  v.  Craycroft  (1852)  2  Cal. 


248,  56  Am.  Dec.  331,  it  appeared  that 
the  defendant  had  for  some  time  main- 
tained a  gaming  house  without  having 
paid  the  license  money  therefor.  The 
plaintiff  brought  this  civil  action  for 
the  amount  alleged  to  be  due.  The 
act  which  made  the  licensing  of  a 
gaming  honse  necessary  was  passed 
March  14, 1851,  and  made  tiie  keeping 
of  a  gaming  table  without  a  license  a 
misdemeanor,  and  provided  a  penalty 
consisting  of  fine  or  imprisonment  for 
violation  of  the  act.  The  court  held 
that  the  action  could  not  be  main- 
tained, saying  in  part  as  foUom: 
**There  is  no  other  penalty  provided, 
nor  any  provision  in  the  statute  an- 
thorizing  a  civil  action  to  recover  the 
amount  of  the  license.  Where  a  right 
is  given,  and  a  remedy  prdvided  by 
statute,  the  remedy  so  provided  must 
be  pursued.  It  is  true,  if  the  right 
existed  at  common  law,  the  plaintiff 
might  pursue  either  ronedy,  the  stat- 
ntory  one  being  regarded  merely  as 
cumulative.  Here  a  new  and  in- 
dependent obligation  has  been  creat- 
ed; and  the  statute  must  be  strictly 
followed.  An  action  of  debt  will  not 
lie  against  the  defendant,  as  upon  a 
penal  statute.  The  penalty  is  not  cer- 
tain ;  and  the  law  has  made  no  provi- 
sion for  the  mode  of  prosecuting  such 
an  action." 

In  People  v.  Raynes  (1853)  3  Gal. 
366,  it  appeared  that  the  defendant 
had  maintained  a  gaming  house  with- 
out having  obtained  a  license.  The 
action  was  brought  to  recover  the  li- 
cense money  alleged  to  be  due  under 
the  acts  to  license  gaming,  of  March 
16th,  1861,  and  April  29th,  1851  (Stat, 
pp.  166-167).  The  court  said:  "It 
was  decided  ...  in  this  ease  of 
People  V.  Craycroft,  supra,  that  such 
an  action  could  not  be  maintained. 
The  statute  re-enacts  the  common  law. 
In  making  this  evil  occupatiim  a  mis- 
demeanor, punishable  by  fine  and  im- 
prisonment, and  the  license  is  pro- 
posed as  a  sort  of  compromise  for  the 
offense,  doubtless  wiUi  the  hope  of 
regulating  and  thereby  diminishing 
the  bad  influence  of  a  vice  which  it  is 
impossible  to  suppress.  The  failure 
to  obtain  the  license  leaves  the  party 
as  he  would  have  been  at  common 
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law,  a  public  wrongdoer,  and  subject 
to  indictment  and  punishment." 

In  Santa  Crus  v.  Santa  Cruz  R.  Co. 
(1880)  66  CaL  148,  it  appeared  that 
the  defendant  had  operated  steam 
cars  carrying  passengers  in  the  city 
of  Santa  Cruz,  California,  without  hav- 
ing obtained  a  license  so  to  do,  as  was 
required  by  sC  city  ordinance.  The 
action  was  brought  for  the  amount 
which  would  have  been  due,  had  the 
defendant  taken  out  the  required  li- 
cense. There  was  dictum  to  the  effect 
that  tte  defendant  might  be  subject 
to  a  certain  fine  or  penalty  for  failure 
to  procure  a  license,  but  that  the  de- 
fendant owed  nothing  for  a  license 
until  such  license  had  been  taken  out. 

In  Monterey  County  v.  Abbott 
(1888)  T7  Cal.  541, 18  Fae.  113.  20  Pac. 
73,  tiie  plaintiff  sued  to  recover  the 
amount  of  a  business  license  imposed 
on  the  defendant,  among  others,  by  the 
board  of  supervisors  of  Monterey 
county.  While  the  case  passed  per- 
haps more  specifically  on  the  validity 
of  the  ordinance  in  question,  never- 
theless the  court  said  that  "the  fail- 
ure to  take  out  a  license  did  not  of  it- 
self make  the  defendant  a  debtor  of 
the  county  in  such  sense  that  an  or- 
dinary action,  in  ttie  nature  of  an  ac- 
tion for  debt,  could  be  maintained  by 
the  county." 

In  Mendocino  County  v.  Bank  of  Men- 
docino (1890)  86  Cal.  266, 24  Pac.  1002, 
it  appeared  th&t  the  defendant  had  en- 
gaged in  the  banking  business,  after  re- 
fusing to  take  out  the  required  license. 
Under  the  County  Grovemment  Act 
(Stat  1888,  p.  299)  the  board  of  super- 
visors of  Mendocino  county,  California, 
passed  the  ordinance  requiring  the 
aforementioned  license,  and  provided 
<  tiiat  suit  could  be  brought  in  assump- 
sit for  the  collection  of  said  license. 
The  plaintiff  sued  the  defendant  for 
the  amount  of  the  license,  and  the 
court  held  that  an  action  in  assumpsit 
would  lie  under  the  ordinance. 

In  Sacramento  v.  Sillman  (1894)  102 
Cal.  107,  36  Pac.  386,  it  appeared  that 
tite  defendant  had  sold  intoxicating 
liquor  without  having  taken  out  a  li- 
cense. The  license  was  required  by 
a  city  ordinance,  and  it  appeared  that 
there  was  a  section  (50)  in  the  city 


charter  which  gave  the  city  a  remedy 
by  civil  action  against  a  person  who 
was  required  to  take  out  a  license  and 
who  had  failed  to  take  out  such  a 
license.  In  view  of  this  section  of  the 
city  charter,  it  was  held  that  the  ac- 
tion could  be  maintained. 

In  San  Luis  Obispo  County  v.  Hen- 
dricks (1886)  71  Cal.  242, 11  Pac.  682. 
the  defendant  was  sued  for  the  amount 
of  a  liquor  license  in  a  civil  action, 
which  was  allowable  under  an  ordi- 
nance passed  by  the  board  of  -super- 
visors of  San  Luis  Obispo  county. 
Although  the  court  held  that  there  was 
no  authority  for  the  meeting,  and 
hence  the  ordinance  was  null  and  void, 
nevertheless  it  was  said :  "The  license 
tax  sought  to  be  recovered  in  this  ac- 
tion is  not  a  penalty,  but  in  the  nature 
of  a  debt  due  from  the  defendant  to 
the  county ;  or  what  is  the  same  thing 
for  present  purposes,  a  duty  devolved 
upon  the  defendant  personally,  which 
can  be  enforced  precisely  as  though  he 
had  contracted  with  the  county  to  pay 
such  sum  of  money." 

And  in  Ex  parte  Benjamin  (1884) 
66  Cal.  310.  4  Pac.  23,  it  was  held  that 
an  ordinance  passed  by  the  board  of 
supervisors  of  San  Bernardino  county, 
California,  which  provided,  among 
other  things,  for  the  collection  of  li- 
cense taxes  "by  suit  or  otherwise," 
was  valid. 

In  Los  Angeles  v.  Southern  P.  R.  Co. 
(1882)  61  Cal.  69,  it  appeared  that  the 
defendant  had  operated  a  railroad  in 
the  city  of  lios  Angeles  without  having 
obtained  a  license.  The  same  or- 
dinance which  required  the  defendant 
to  obtain  a  license  also  provided  for 
the  manner  of  collecting  the  fee. 
Among  the  methods  prescribed  was  a 
suit  for  the  amount  of  the  license  fee. 
The  court  held  that  the  city  was  em- 
powered, by  virtue  of  the  ordinance, 
to  maintain  an  action,  and  said: 
"That  a  municipality,  when  author- 
ized, may  prescribe  a  penalty  for  a 
violation  of  an  ordinance,  is  well  es- 
tablished; it  is  equally  clear  that  a 
municipality  may  be  authorized  to 
bring  a  civil  action,  in  the  competent 
court,  for  the  recovery  of  a  license 
tax."  W.  K,  M. 
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ELLEN  M.  DARTNELL 

V. 

GRACE  S.  BIDWELL. 

Xra<ii«  auprema  JvdMtU  Oowrt— September  99,  1910, 
(116  He.  227,  98  Atl.  748.) 

Easement  —  interruption  —  nnreoorded  notice. 

1.  A  written  notice  denying  the  existence  of  an  easement  and  foririd^iK 
further  attempted  use  of  it  is  sufficient  to  interrupt  a  claim  thereto,  al- 
though the  statute  provides  for  interruption  by  notice  served  and  recorded. 

[See  note  on  this  question  hegiming  on  page  1325.] 

a  character  and  continued  at  audi  in- 
tervals as  to  aiford  a  sufQcient  india- 
tion  to  the  landowner  that  the  ease- 
ment is  claimed. 

[See  9  R.  C.  L.  776.] 
Pleading  —  trespass  qoare  ehnim 
—  jostiflcation  —  evidence. 

6.  A  mere  plea  of  justilteaUoa  in 
trespass  quare  daosmn  for  woridnif  t 
road  over  another's  property,  of  a 
of  way  \sy  user,  is  not  suffieiwt  to  ad- 
mit evidttwe  of  repairs,  since  the  rigbt 
of  way  may  have  existed  and  defendant 
exceeded  his  rights  in  his  attempted 
use  of  it 

Jury  —  testimony  as  to  deliberatiou, 

7.  A  juror  cannot  testify  as  to  vlut 
did  or  did  not  influence  him  in  resefainr 

his  conclusion. 


Adverse  possession  —  necessity  of 
owner's  Imowledge. 

2.  To  acquire  an  easement  hy  pre^ 
scription  the  owner  must  know  of  and 
acquiesce  in  the  adverse  claim,  or  the 
use  must  be  so  open,  notorious,  visible, 
and  uninterrupted  that  knowledge  and 
acquiescence  will  be  presumed. 

[See  9  R.  C.  L.  779.] 
Definition  —  acqnieacence. 

3.  Acquiescence  on  the  part  of  the 
owner  which  is  necessary  to  acquisi- 
tion of  a  prescriptive  easement  means 
passive  assent  or  sulnnisslon,  quies- 
cence, consent  by  silence. 
Advene  posseaslto  —  presumption  of 

^L^^^nTube  adverse  nse  of  an  ease- 
ment is  continued  for  tw«n^  years 
without  interruption  or  denial  on  the 
part  of  the  owner,  and  witti  his  knowl- 
edge, his  acquiescence  is  conclusively 
presumed. 

[See  9  R.  C.  L.  780.] 

—  easement  —  character  of  use. 

6.  Acts  sufficl«it  to  establish  an  ease- 
ment by  prescription  must  be  of  sudi 


Appeal  —  permitting  rejected  evi- 
dence to  go  to  jury  room. 
8.  Permitting    photographs  which 
have  been  excluded  from  evidence  to  go 
into  the  jury  room  is  reversible  error, 
if  they  were  of  such  a  character  as  to 
be  calculated  to  influence  the  juxy. 
[See  16  R.  G.  L.  800-303.} 


Exceptions,  and  motion  for  new  trial,  by  plaintiff,  to  rulings  of  the 
Supreme  Judicial  Court  for  Lincoln  County,  made  during  the  trial  of 
an  action  brought  to  recover  damages  for  alleged  unlawful  trespass  upon' 
plaintiff's  land,  which  resulted  in  a  verdict  for  defendant.  StLstained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Barrett  Potter,  for  plaintiff:  S.  E.  182;  Field  v.  Brown,  24  Gratt 
An  inchoate  easement  may  be  inter-    74;  Crosier  v.  Brown,  66  W.  Va.  278, 


rupted  by  verbal  protests. 

Powell  V.  Bagg,  8  Gray,  441,  69  Am. 
Dec.  262,  90  111.  339;  Indiana,  I.  &  I. 
R.  Co.  V.  Patchette,  69  111.  App.  261; 
Workman  v.  Curran,  89  Pa.  226;  Nich- 
ols V.  Aylor,  7  Leigh,  546;  Livett  v. 
Wilson,  3  Bing.  115,  130  Eng.  Reprint, 
457,  10  J.  B.  Moore,  439,  3  L.  J,  0.  P. 
186;  Reid  v.  Gamett,  101  Va.  47,  43 


25  L.R.A.(N.S.)  174,  66  S,  B.  326. 

As  to  the  matter  of  continui^  of  use, 
defendant  must  prove  such  repeated 
acts  of  use;  of  such  character  and  at 
such  intervals  as  afforded  a  sufficioft 
indication  to  the  owner  of  the  luid 
that  the  ri^^t  of  way  was  claimed. 

Bodfish  V.  Bodflsh,  105  Mass.  317; 
Hill  V.  Cobum,  106  Me.  446,  76  AtL  it 
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The  burden  as  to  justification  is  on 
the  defendant. 

RoUins  V.  Blackden,  112  Me.  464,  92 
Atl.  621,  Ann.  Cae.  1917A,  876. 

Pwrnitting  photographs  excluded 
from  evidence  to  go  to  the  jury  ia 
ground  for  new  trial. 

Whitman  t.  Granite  Church,  24  Me. 
286;  Benson  t.  Fish,  6  Me.  141;  Read 
T.  Cambridge,  124  Mass.  569,  26  Am. 
Rep.  690;  Whitney  v.  Whitman,  6  Mass. 
405;  Hix  t.  Drury,  6  Pick.  302;  Mat- 
tox  V.  United  States,  146  U.  S.  140,  36 
L.  ed.  917.  IS  Sup.  Ct  R^.  60;  Mnnde 
V.  Lambie,  126  Mass.  867;  Alger  t. 
Thompson,  1  Allen,  468. 

Messrs.  Wheeler  A  Howe  also  for 
plaintiff. 

Mr.  Creorge  A.  Cowan,  for  defend- 
ant: 

If  the  user  was  so  open  and  notorious 
that  a  person  ordinarily  diligent  in  the 
protection  of  his  property  could  have 
known  of  its  use,  then  the  mentioned 
element  of  adverse  user  is  established, 
as  acquiescence  of  the  owner  may  be 
presumed. 

14  Cyc.  1148,  §  5;  O'Brien  v.  Good- 
rich, 177  Mass.  32,  58  N.  E.  161. 

Having  established  a  way  across  the 
land  of  the  plaintiff  by  adverse  user, 
it  carried  with  it  the  right  to  make  all 
necessary  repairs. 

14  Cyc  1210-1212;  Hammond  v. 
Woodman.  41  Me.  177,  66  Am.  Dec. 
319;  Brown  v.  Stone,  10  Gray,  61,  69 
Am.  Dec.  303 ;  Botch  v.  Livingston,  31 
Me.  461,  40  Atl.  426;  McMillan  v. 
Cronin,  76  N.  Y.  474. 

It  is  for  the  court  to  decide  whether 
the  verdict  was  altered  by  the  photo- 
graphs  going  to  the  jury;  whether  an 
injustice  was  done  or  the  losing  party 
aggrieved  therebgr;  and  whether  any 
different  verdict  would  have  been  ren- 
dered had  the  photographs  not  been  in 
the  jury  room. 

Snowman  v.  Wardwell,  32  Me.  276; 
Woodis  V.  Jordan.  62  Me.  490;  State 
V.  Stain,  82  Me.  472,  20  Atl.  72;  Reed 
V.  Cumberland  Sc  O.  Canal  Corp.  66 
Me.  53;  Michaud  v.  Canadian  P.  B.  Co. 
88  Me.  381.  34  Atl.  172. 

It  must  appear  probable  that  the  ver- 
dict would  have  been  different  had  the 
photographs  not  been  in  the  jury  room, 
and  l^t  the  plaintiff  was  prejudiced 
by  their  being  there. 

Parsons  v.  Lewi^ton.  B.  &  B.  Street 
R.  Co.  96  Me.  603,  52  Atl.  1006.  12 
Am.  Neg.  R^  88;  Shepard  v.  Lewis- 
ton,  B.  &  B.  Street  B.  Co.  101  Me.  591, 
66  Atl.  20.  . 
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SavBse,  Ch.  J.»  delivered  the  opin- 
ion of  the  court: 

Trespass  quare  dausum.  In  de- 
fense, it  was  contended  that  the  de- 
fendant had  a  right  of  way  over  the 
plaintifTs  premises,  and  that  the 
acts  complained  of,  or  some  of  them, 
at  least,  were  done  in  making  neces- 
sary and  reasonable  repairs  of  the 
way.  A  portion  of  the  way  was  ac- 
quired by  grant.  The  remainder 
was  claimed  by  prescription. 
Whether  she  had  such  a  prescrip- 
tive right  was  contested.  The  ver- 
dict was  for  the  defendant.  The 
plaintiff  brings  the  case  here  on  ex- 
ceptions to  refusals  to  give  request 
ed  instructions,  and  on  a  motion  for 
a  new  trial. 

One  of  the  issues  in  the  case,  and 
perhaps  one  decisive  of  the  case,  is 
whether  the  prescriptive  easement 
claimed  by  the  defendant  was  inter- 
rupted by  the  plaintiff  while  it  was 
yet  inchoate.  The  presiding  justice 
was  requested  to  instruct  the  jury 
that  '*^e  defendant  must  not  only 
prove  the  use  of  the  way  claimed  by 
prescription,  for  twenty  years,  but 
that  it  was  continued,  uninterrupt- 
ed, and  adverse;  that  is,  under  a 
claim  of  right,  with  the  knowledge 
and  acquiescence  of  the  owner,  and 
not  as  a  matter  of  favor  or  courtesy 
on  his  part" 

This  langnage  secans  to  have  been 
taken  from  the  opinion  in  Sargent 
V.  Ballard,  9  Pick.  251.  The  pre- 
siding justice  declined  to  give  this 
instruction.  In  declining  to  do  so  he 
said :  "It  is  true  that  tihe  use  must 
be  for  twenty  years,  that  it  must 
be  continued,  uninterrupted,  and 
adverse,  under  a  claim  of  right,  but 
it  need  not  be  under  an  acquiescence 
of  the  owner." 

The  plaintiff  excepted.  While  the 
easement  was  stiU  inchoate,  as 
claimed  by  the  plaintiff,  the  plaintiff 
wrote  a  letter  to  the  defendant,  in 
wMch  she  said:  "You  are  hereby 
notified  that  that  portion  of  my 
land  .  .  .  which  you  have  recent- 
ly plowed  and  made  into  a  road  is 
across  my  private  property.  .  .  . 
No  person  has  or  ever  had  any  right 
to  pass  in'  or  over  this  field,  and  you 
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are  liable  to  me  in  damages  for 
trespass.  ...  I  hereby  notify 
you  to  at  once  go  back  to  the  oris:- 
inal  location  and  the  original  cart 
road  width  as  given  in  deed  Hussey 
to  Myers  in  1856.  ...  I  hereby 
forbid  you  or  anyone  in  your  be- 
half to  pass  in  or  travel  over  any 
portion  of  my  land  whatsoever,  and 
especially  that  portion  which  you 
have  unlawfully  and  without  any 
right  made  into  a  road»  and  you  are 
notified  to  hereafter  travel  only  in 
the  single  cart  road.  ..." 

This  letter  related '  to  the  pre- 
scriptive way  in  question.  The 
plaintiff  at  the  trial  contended  that 
this  letter  was  an  interruption  of 
the  defendant's  inchoate  easement, 
and  requested  an  instruction  to  that 
effect  A  third  request  differently 
phrased  was  to  the  same  effect. 
These  requests  were  refused,  and 
the  plaintiff  excepted.  All  the  ex- 
ceptions BO  far  may  be  considered 
together. 

A  prescriptive  easement  is  creat- 
ed only  by  a  continuous  use  for  at 
least  twenty  years  under  a  claim  of 
right  adverse  to  the 
tSa^Mum^  owner,  with  his 
mcmuitr  •<  knowledge  and  ac- 
iST^MBab  quiescence,  or  by  a 
use  so  -c^n,  no- 
torious, visible,  and  uninterrupted 
that  Imowledge  and  acquiescence 
will  be  presumed.  £ach  of  the  ele- 
ments is  essential,  and  each  is  open 
to  contradiction.  The  existence  of 
all  the  elements  for  the  requisite 
period  creates  a  right  conclusive 
against  attack.  Rollins  v.  Black- 
den,  112  Me.  459,  92  Atl.  621,  Ann. 
Caa.  1917A,  875,  and  cases  cited. 
The  present  controversy  concerns 
the  element  of  acquiescence,  and  the 
question  is  whether  the  plaintiff's 
acquiescence  was  interrupted  in  law 
by  the  letter  from  which  we  have 

3 noted.   It  is  not  claimed  that  the 
efendanf s  use  was  interrupted  by 
it. 

Acquiescence  is  used  in  its  ordi- 
nary sense.  It  does 
not  mean  license  or 
permission  in  the 
active  sense.    It  means  passive 


assent,  or  submission.    It  means 

Quiescence.  It  is  consent  by  silence, 
'ierce  v.  Pierce,  66  VL  369,  29 
Atl.  364;  Cass  Ckkunty  v.  Plotner, 
149  Ind.  116,  48  N.  E.  635;  Scott  t. 
Jackson,  89  Cal.  258,  26  Pac.  898. 
See  Webster's  Diet,  title  "Acqui- 
escence." Proof  of  acquiescence  by 
the  owner  is  held  essential  by  aU 
authorities.   It  raises  the  presump- 
tion of  a  grant.  Rollins  v.  Blackdm, 
supra.  Where  the 
adverse  use  has  con-  p^Z^^Hoaw^ 
tinued  for  twenty  KSS^SeiSIL*' 
years  without  inter- 
ruption or  denial  on  the  part  of  the 
owner,  and  with  his  knowledge,  his 
acquiescence  is  conclusively  pre- 
sumed.  It  was  error  then  to  role 
that  proof  of  acquiescence  was  m- 
necessary. 

The  distinction  between  the  cre- 
ation of  an  easement  by  adverse  use 
and  the  gaining  of  a  title  to  land  by 
adverse  possession  is  not  always 
borne  in  mind.  We  said  in  Rollins 
V.  Blackden,  supra,  that  "in  the  mat- 
ter of  acquiescence,  the  creation  of 
a  prescriptive  easement  logically 
differs  fz^nn  the  acquisition  of  a 
title  to  real  estate  by  adverse  posses- 
sion. In  the  former  the  possession 
continues  in  the  owner  of  the  serv- 
ient estate,  and  the  prescriptive 
right  arises  out  of  adverse  use.  In 
the  latter,  the  owner  is  ousted  from 
possession,  and  the  right  or  title 
arises  out  of  adverse  possession ;  and 
nothing  short  of  making  entry,  vt 
legal  action,  will  break  ^  condno- 
ity  of  possession," 

See  Workman  v.  Curran,  89  Ps. 
226. 

If  the  case  at  bar  had  been  one  of 
claimed  adverse  possession,  the  re- 
quest would  have  been  erroneous, 
and  the  mling  would  have  been 
right 

Anything  which  disproves  acqui- 
escence rebuts  the  presumption  of  a 
grant.  Smith  v.  Miller,  11  Gray, 
146.  It  interrupts  the  inchoate 
easement.  So  ffur  there  is  no  dis- 
pute. The  question  now  is:  In 
what  manner  may  acquiescence  be 
disproved?  And  upon  the  question 
the  authorities  are  divided.  Upon 
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one  side  is  the  leading  case  of  Powell 
V.  Bagg,  8  Gray,  441,  69  Am.  Dec. 
262,  in  which  it  was  said  that  if  the 
owner  of  the  land  before  the  lapse 
of  twenty  years,  ''by  a  verbal  act  on 
the  premises  in  which  the  easement 
is  claimed,  resists  the  exercise, 
.  .  .  and  denies  its  existence, 
...  his  acquiescence  ...  is 
disproved,  and  the  essential  ele^ 
ments  of  a  title  ...  by  adverse 
use  are  shown  not  to  exist."  In 
Chicago  &  N.  W.  R.  Co.  v.  Hoag,  90 
HI.  339,  which  was  a  case  where  the 
owner  orally  remonstrated  against 
the  use,  the  court  approved  the  doc- 
trine of  Powell  V.  Bagg,  and  went 
further,  and  held  that  it  was  not 
material  where  the  remonstrance 
was  made,  whether  on  or  off  the 
land.  The  doctrine  that  denials  and 
remonstrances,  on  or  off  the  land, 
are  sufficient  to  rebut  acquiescence 
and  work  an  interruption,  is  sup- 
ported by  Workman  v.  Curran,  su- 
pra ;  Nichols  v.  Aylor,  7  Leigh,  546 ; 
Field  V.  Brown,  24  Gratt  74;  Reid 
v.  Gamett»  101  Va.  47, 43  S.  E.  182 ; 
Stillman  v.  White  Bock  Mfg.  Co.  3 
Woodb.  &  M.  539,  Fed.  Cas.  No. 
13,446;  Wooldridge  v.  Coughlin,  46 
W.  Va.  345.  33  S.  E.  233;  Crosier  v. 
Brown,  66  W.  Va.  273,  25  L.R.A. 
(N.S.)  174,  66  S.  E.  326;  Andries 
V.  Detroit,  G.  H.  &  M.  B.  Co.  105 
Mich.  557,  63  N.  W.  626;  Bealey  t. 
Shaw,  6  East,  216, 102  Eng.  Beprint, 
1269,  2  Smith,  321,  8  Revised  Bep. 
466;  Livett  v.  Wilson,  3  Bing.  115, 
130  Eng.  Beprint,  457,  10  J.  B. 
Moore,  439,  3  L.  J.  C.  P.  186;  Wash- 
bum,  Easements,  p.  162. 

On  the  other  hand,  there  are 
courts  which  hold  that  mere  denials 
of  the  right,  complaints,  remon- 
strances, or  prohibitions  of  user, 
unaccompanied  by  physical  inter- 
ference to  some  degree,  will  not  de- 
feat the  acquisition  of  a  right  by 
prescription.  The  leading  case,  per- 
haps, on  this  side,  is  Lehisii  Valley 
B.  Co.  v.  McFarlan,  43  N.  J.  L.  605. 
See  other  cases  referred  to  in  Rol- 
lins V.  Bladcden,  supra.  In  the  New 
Jersey  case,  the  court  seemed  to 
follow  by  analogy  the  doctrine  of 
adverse  possession,  and  did  not 
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mark  the  distinction,  which  we  have 
pointed  out,  between  creating  an 
easement  and  acquiring  title  by  ad- 
verse possession. 

When  we  consider  what  acqui- 
escence means,  and  that  nonacqui- 
escence  defeats  an  easement,  but 
alone  does  not  defeat  title  by  ad- 
verse possession,  we  are  persuaded 
that  the  doctrine  in  the  former  class 
of  cases  is  founded  upon  the  better 
reason.  If  acquiescence  is  consent 
by  silence,  to  break  the  silence  by 
denials  and  remonstrances  ought  to 
afford  evidence  of  nonacquiescence, 
rebutting  the  presumption  of  a 
grant.  In  Rollins  v.  Blackden,  su- 
pra, we  held  that  the  grant  of  an 
easement  to  A  effectually  interrupt- 
ed the  inchoate  easement  to  B,  be- 
cause it  was  an  act  of  the  strongest 
potency  to  rebut  the  presumption  of 
acquiescence.  In  that  aspect,  there 
was  no  physical  interruption  nor 
disturbance.  In  the  case  at  bar,  we 
think  that  the  letter  of  the  plaintiff 
to  the  defendant  expressly  denying 
the  .  latter'e  right,  protesting  its 
.  present,  and  forbidding  its  future, 
exercise,  ought,  in  reason,  to  be  held 
sufficient  evidence  of  the  plaintiff's 
nonacquiescence,  and  of  an  inter- 
ruption of  the  de-  „ 
fondant's  inchoate 
easement.  And  we  "SySf'*** 
do  hoUd  it  to  be 
sudi.  In  fact,  the  statute  (Rev. 
Stat.  chap.  107,  §  12)  provides  ex- 
pressly that  an  easement  may  be 
interrupted  by  a  notice  in  writing 
served  and  recorded.  That  the  no- 
tice shoald  be  served  or  delivered  is 
necessary  to  bring  knowledge  of  the 
interruption  home  to  the  claimant. 
Otherwise  it  is  not  notice  to  him. 
The  provision  for  recording  is  to 
perpetuate  the  evidence  of  the  in- 
terruption and  give  notice  to  third 
parties.  But  we  think  the  statu- 
tory method  is  not  exclusive.  A  no- 
tice in  writing,  served  or  delivered, 
but  not  recorded,  is  sufficient  if 
proved.  The  plaintiff's  requested 
instructions  should  have  been  given. 

The  plaintiff  requested  an  instruc- 
tion in  these  words :  As  to  the  mat- 
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ter  of  continuity  of  uae,  the  defend- 
AdvMs*  ant    must  prove 

Sm^mSX^       such  repeated  acta 

okaraotcr  Of     USe,     of  SUCh 

oi  aa«.  character    and  at 

such  intervals,  as  afford  a  suffi- 
cient indication  to  the  owner  of  land 
that  the  risrht  of  way  was  claimed. 
The  presiding  justice  said :  "I  give 
you  so  much  of  the  instruction  as 
states  that  the  acts  must  be  of  'such 
a  character.* " 

He  gave  no  more  of  it.  As  quali- 
fied, the  instruction  omitted  the  es- 
sential element  of  continuity  of  use. 
The  plaintiff  was  entitled  to  have 
the  instruction  given.  Bodfish  v. 
Bodfish,  105  Mass.  317,  from  which 
case  the  language  of  the  bequest  was 
taken. 

The  defendant  pleaded  in  justifi- 
cation, by  way  of  brief  statement, 
'that  the  way  which  is  the  subject  of 
dispute  has  been  used  for  forty-three 
years  by  defendant  and  those  under 
whom  she  claims,  and  the  defendant 
claims  right  by  user  to  pass  over  ihe 
plaintiff's  land." 

The  plaintiff  requested  an  instruc- 
tion in  substance,  as  it  is  called  in 
the  brief,  **that  the  defendant  was 
not  entitled  under  her  plea  to  intro- 
duce evidence  of  repairs."  The  re- 
quest was  refused. 

When  a  defendant  would  justify 
or  excuse  an  act  which  is  unlawful 
unless  justified  or  excused,  justifica- 
tion must  be  pleaded.  Hall  v.  Hall, 
112  Me.  234,  91  Atl.  949.  Justifica- 
tion  may  be  pleaded  by  way  of  brief 
statement,  and  when  that  is  done 
the  nicely  of  special  pleading  is  not 
required.  Clark  v.  Foxcroft,  6  Me. 
296, 20  Am.  Dec.  309.  But  the  brief 
statement  must  be  precise  and  cer- 
tain to  a  common  intent.  Washburn 
V.  Mosely,  22  Me.  160 ;  Corthell  v. 
Holmes,  87  Me.  24,  32  Atl.  715.  The 
brief  statement  in  this  case  sets  up 
that  the  defendant  had  a  prescrip- 
tive right  of  way,  but  it  does  not  set 
up  that  the  acts  complained  of  were 


done  in  the  use  of  repur  of  the  right 
of  way.  The  fact  that  the  defendant 
had  a  right  of  way,  if  proved,  would 
not  afford  a  complete  justification. 
She  might  have  had  a  right  of  way, 
and  yet  she  might  have  exceeded  her 
rights  and  become  a 
tresnasser.   It  was  fi«»*i»i^ 
necessary  for  her  oiansnM- 
to  prove,  and  there-  UiSSSf— 
fore  to  allege,  that 
the  acts  complained  of  were  done  in 
the  lawful  use  or  repair  of  the  way. 
Her  justification  would  then  be 
complete.    The  requested  instruc- 
tion should  have  been  given. 

The  motion  for  a  new  trial  is 
based  upon  the  fact  that  three 
photographs  which  had  been  offered 
in  evidence  by  the  defendant  and  ex- 
cluded by  the  court  were  sent  to  the 
jury  room,  and  were  seen  and 
examined  by  one  or  more  at  least  of 
the  jury.  So  far  as  appears  neither 
par^  was  at  fault.  The  photo- 
graphs have  been  exhibited  to  us, 
and  we  think  that  they  were  calcu- 
lated to  influence  the  jury.  It  is  not 
a  question  whether  the  jurors  con- 
sidered them,  or  were  influenced  by 
them.  That  we  can  never  know. 
The  testimony  of  jurors  concerning 
their  deliberations  and  proceedings 
is  not  admissible.  It  is  not  com- 
petent for  a  juror 
to  testify  what  did  teJt^My^ 
or  did  n(rt  influence  S:,S.^„„„. 
him.  Studley  v. 
Hall,  22  Me.  198 ;  Hovey  v.  Luce,  31 
Me.  346;  Greely  v.  Mansur,  64  Me. 
211;  Trafton  v.  Pitts,  73  Me.  408; 
Whitney  v.  Whitman,  5  Mass.  405. 

The  photographs  were  prejudi- 
cial, and  so  much 
80  as  to  require  a  *S53S;;« 
new  trial.  Benson  rejeotea  «n. 
v.  Fish,  6  Me.  141;  " 
Rich  V.  Hayes.  97 
Me.  298,  54  Atl.  724;  Hix  v.  Drury, 
5  Pick.  296;  Alger  v.  Thompson,  1 
Allen,  458. 

Exceptions  and  motion  sustained. 
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L  Introdactofy,  18^. 
II.  View  that  protest  tmaccompsnied  by 

obstruction  is  auificient: 

a.  Rule  stated,  1325. 

b.  Application  of  rule,  1325. 

jr.  IntroOuetorif. 
This  note  is  desisrned  to  include  only 
those  cases  of  easements  by  ppescrip- 
tion  in  which  there  is  an  adverse  claim 
of  right  with  the  knowledge  of  the 
owner,  and  during  a  time  when  he  Is 
able  in  law  to  assert  and  enforce  hie 
rights.  It  does  not  include  those  cases 
in  which  knowledge  is  imputed  to  the 
owner,  or  where  there  is  a  permissive 
use,  or  those  involving  the  merger  of 
the  dominant  and  servient  estates,  or 
those  where  a  pending  action  stops 
the  running  of  the  prescriptive  period, 
or  where  the  owner  is  under  a  dis- 
ability and  cannot  enforce  his  rights. 
The  English  doctrine  of  ancient  lights 
is  also  excluded. 

If.  View  that  protest  miaceompanled  by 
ob»truct4on  4»  sufficient. 

Sul«  stated. 

In  some  jurisdictions,  when  the 
owner  of  the  land,  by  a  verbal  act  of 
protest  on  the  premises  in  which  the 
easement  is  claimed,  resists  its  exer- 
cise and  denies  its  existence,  his  ac- 
quiescence is  tiiereby  disproved,  and 
that  essential  dements  of  a  title  by 
adverse  use  is  shown  not  to  exist. 

Illinois.— Chicago  &  N.  W.  R.  Go.  v. 
Hoag  (1878)  90  111.  339.  See  the  re^ 
ported  case  (Dabtnell  v.  Bidwell, 
ante,  1S20). 

Massachusetts.  —  Powell  v.  Bagg 
(1857)  8  Gray,  441,  69  Am.  Dec.  262. 

Michigan. — Andries  v.  Detroit,  6. 
I  H.  &  M.  R.  Co.  (1895)  105  Mich.  557, 

63  N.  W.  626. 

North  Carolina.  —  Ingraham  ▼. 
Hough  (1863)  46  N.  C.  (1  Jones,  L.) 
39. 

Virginia.— Nichols  v.  Aylor  (1836) 
7  Leigh,  546;  Field  v.  Brown  (1873) 
24  GraU.  74;  Reid  v.  Gamett  (1908) 
101  Va.  47.  43  S.  K.  182. 

! 


.III.  View  that  protest  must  be  accoi»> 
panied  obstmction: 
ft.  Rule  stated,  1328. 
b.  Application  of  rule,  1329. 

West  Virginia.— Eells  v.  (Chesapeake 
&  O.  R.  Co.  (1901)  49  W.  Va.  65,  87 
Am.  St.  Rep.  787,  38  S.  B.  479. 

The  reason  for  the  view  that  mere 
protests  and  verbal  acts  negative  the 
necessary  acquiescence  is  that  the  ad- 
verse, exclusive  and  undisturbed  use 
for  the  prescriptive  period  does  dot 
raise  a  conclusive  presumption  of  the 
necessary  acquiescence  by  the  land- 
owner, and  that  the  mere  presumptive 
acquiescence  may  be  rebutted  by  any 
evidence  that  negative  it. 

This  theory  is  apparently  founded 
on  a  cUstinction  between  an  actual  ad- 
verse possession  of  lands,  of  which 
the  claimant  is  in  possession,  and  a 
mere  easement  on  lands,  of  which  the 
owner  himself  is  in  actual  possession. 
Powell  V.  Bagg  (Mass.)  supra. 

In  Rollins  v.  Blackden  (1914)  112 
Me.  465,  92  Atl.  521.  Ann.  Cas.  1917A, 
876,  the  court  said:  "In  the  matter  of 
acquiescence,  the  creation  of  a  pre^ 
scriptive  easement  logically  differs 
from  the  acquisition  of  a  tlUe  to  real 
estate,  by  adverse  possession.  In  the 
former,  the  posssession  continues  in 
the  owner  of  the  servient  estate,  and 
the  prescriptive  right  arises  out  of 
adverse  use.  In  the  latter,  the  owner 
is  ousted  from  possession,  and  the 
right  or  title  arises  out  of  adverse  pos- 
session.; and  nothing  short  of  mak- 
ing enfoy,  or  legal  action,  will  break 
the  continuity  of  possession." 

h.  Application  of  iKla. 
In  (Siicago  &  N.  W.*R.  Co.  v.  Hoag 
(1878)  90  111.  339,  there  was  a  claim 
of  a  prescriptive  right  to  flow  waste 
water  from  a  tank  over  certain  prem- 
ises. Proof  was  introduced  that  the 
tank  had  been  in  its  pfesent  location 
and  discharged  its  surplus  water  in 
the  same  way  for  more  than  the  pre- 
scriptive period.  To  disprove  acquies- 
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cence  during  that  period,  the  owner 
introduced  a  former  holder  of  the 
land*  who  testified  "that  he  purchased 
this  lot  in  1868  and  sold  it  to  appellee 
in  1872;  that  he  complained  to  the  de- 
pot agent  .  .  .  about  water  running 
over  the  lot;  that  he  spoke  to  him  sevt 
eral  times;  that  for  the  first  thirteen 
years  it  was  not  so  bad ;  it  was  worse 
every  winter,  for  several  reasons ;  that 
he  called  the  depot  agenf  s  attention 
to  it  and  complained;  that  he  told  him 
he  wanted  it  stopped."  The  following 
instruction  was  granted:  "If  [the 
former  holder]  .  .  .  while  he 
owned  the  lot  objected  or  complained 
to  the  agent  of  defendant  because  of 
his  premises  being  so  flowed  with 
water,  it  prevented  the  defendant 
from  obtaining  a  prescriptive  right." 
The  court  held  that  the  denials  by  the 
owner  of  the  right  exercised  by  the 
claimant  were  sufficient  to  disprove 
acquiescence,  and  added :  "We  do  not 
think  it  necessary  to  prevent  the  gain- 
ing the  right  by  adverse  use,  which  is 
claimed,  that  the  plaintiff  should  have 
asserted  his  right  in  opposition  there- 
to 1^  suit  at  law,  or  by  any  act  of  vio- 
lence in  resistance  of  the  use." 

But  in  Smith  v.  Roath  (1909)  238 
UL  247,  128  Am.  St.  Rep.  123,  87  N. 
E.  414,  it  appeared  that  the  alley 
through  which  the  claimant  asserted 
a  right  of  way  had  been  closed  by 
gates  at  both  ends,  but  that  the  gates 
had  never  interfmd  with  the  use  of 
tlie  alley  by  the  claimant.  The  court 
held  that  tiie  mere  fact  of  closing  the 
passageway  by  gates,  when  the  actual 
use  was  not  interrupted,  would  not 
operate  to  prevent  the  acquisition  of 
title  by  prescription,  saying:  "It  is 
very  evident  from  all  the  testimony 
that  they  did  not  in  any  way  inter- 
fere with  the  free  access  to  Uiis  pas- 
sageway for  the  delivery  of  coal  and 
groceries,  and  for  any  other  use  to 
which  it  might  be  properly  pat  by  the 
residents  of  said  four  lots.  .  .  .  The 
fact  that  this  private  passageway  was 
closed  at  both  ends  by  gates  does  not 
in  any  way  negative  the  claim  of  an 
easement  by  prescription,  as  the  gates 
never  interfered  with  the  use  of  the 
passageway  for  the  purposes  for 
which  it  was  intended." 


In  Powell  V.  Bagg  (1857)  8  Gray 
(Mass.)  441,  69  Am.  Dec.  262,  it  was 
held  that  when  the  owner  of  land,  by 
a  verbal  act  on  the  premises  in  which 
the  easement  is  claimed,  resists  the 
exercise  of  the  right  and  denies  its 
existence,  the  presumption  of  a  grant 
is  rebutted  and  his  acquiescence  in  the 
right  claimed  is  disproved. 

In  Andries  v.  Detroit,  G.  H.  &  M.  R. 
Co,  (1895)  106  Mich.  557,  63  N.  W. 
526,  it  was  held  that  where  a  railroad 
company  maintained  notices  on  its 
right  of  way,  to  the  public,  to  keep 
off,  the  mere  fact  that  it  knew  that 
the  public  passed  and  repassed  over 
its  right  of  way  did  not  create  a  right 
in  the  claimant  to  continue  such  pass- 
age. 

In  Ingraham  v.  Hough  (1853)  46 
N.  C.  (1  Jones,  L.)  39,  it  appeared 
that  the  owner  of  land  obstructed  the 
right  of  way  claimed  by  erecting 
gates.  The  claimant  was  allowed  to 
continue  the  use  of  tiie  passageway, 
and  did  continue  its  use  until  his 
death.  Later,  in  an  action  to  enforce 
the  alleged  easement,  the  court  in- 
structed the  jury  that  "putting  the 
gates  across  the  road  by  William 
HoOgh  was  no  obstruction  to  defeat 
the  right  of  John  Hough."  On  appeal, 
the  court  held  that  the  actual  obstruc- 
tion of  the  alleged  right  of  way  was 
unnecessary,  saying:  "As  to  the  erec- 
tion of  the  gates  there  is  no  dispute. 
That  the  way  was  tamed  within  the 
twenty  years.  .  .  .  We  conclude, 
then,  that  the  facts  of  erecting  the 
gates  and  turning  the  road  were  in- 
terruptions to  the  user  of  ^e  ease- 
ment by  the  plaintiff,  and  those  whose 
title  he  held;  and  that,  consequently, 
they  were  proper  to  be  submitted  to 
the  jury,  as  tending  to  rebut  the  in- 
ference of  a  grant  of  the  right  of  way 
to  the  plaintiff." 

In  Nichols  v.  Aylor  (1836)  7  Leigh 
(Va.)  546,  the  court  said:  "The  pre- 
sumption of  right  or  of  a  grant  arises 
from  the  long  acquiescence  of  the  par- 
ty, and  does  not  arise  where  the  en- 
joyment is  contested.  ...  It  would 
be  strange  indeed  if  a  grant  was  to 
be  presumed  to  have  been  made  by 
him,  though  he  was  continually  con- 
testing the  right" 
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And'  foUotving  Nichols  v.  Aylor 
(Va.)  supra,  the  Virginia  court  later 
held  in  Field  v.  Brown  (1873)  24 
Gratt  (Va.)  74,  that  evidence  of  ad- 
verse possession  such  as  will  create 
the  presumption  of  a  grant  is  not  con- 
clusive, and  may  always  be  rebutted 
by  evidence  showing  that  the  adver- 
sary use  and  enjoyment  relied  on  were 
not  acquiesced  in,  but  the  right  there- 
to contested,  and  that  where  tiiere  has 
been  any  verbal  act  on  the  premises 
resisting  the  exercise  of  the  right,  and 
denying  its  existence,  it  is  error  to 
instruct  the  jury  that  adverse  posses- 
sion for  a  period  of  twenty  years  is 
conclusive  of  a  grant. 

In  Cornett  v.  Rhudy  (1885)  80  Va. 
710,  the  court  uses  language  by  way 
of  argument  which  apparently  over- 
rules the  cases  of  Nichols  v.  Aylor  and 
Field  V.  Brown  (Va.)  supra.  The 
principal  question  in  Cornett  v.  Rhudy 
(Va.)  supra,  was  the  time  necessary 
to  acquire  a  right  to  an  easement  by 
prescription.  Therefore  what  was 
said  as  regards  the  e£Fect  of  a  pro- 
teat  to  disprove  acquiescence  was  mere 
dictum,  and  cannot  be  regarded  as 
overruling  either  Nichols  v.  Aylor  or 
Field  v.  Brown  (Va.)  supra.  Both 
cases  are  expressly  upheld  in  Reid  v. 
Gamett  (Va.)  infra. 

In  Reid  v.  Gamett  (1903)  101  Va. 
47,  48  S.  E.  182,  it  appeared  that  b> 
fore  the  expiration  of  twenty  years 
from  the  time  the  right  was  first 
claimed  the  landowner  denied  tiie  ex- 
istence of  the  right  and  threatened  to 
close  the  road.  Similar  denials  and 
threats  to  close  the  road  were  made 
after  the  expiration  of  twenty  years, 
but  nothing  was  done  to  prevent  the 
use  of  the  way.  Later  the  way  was 
closed,  and  the  claimant  insisted  that 
mere  denials  of  the  right,  and  verbal 
protests  and  remonstrances  against 
Its  use,  did  not  negative  the  idea  of 
acquiescence.  The  court  held  that 
verbal  protests  and  denials  of  the 
right  claimed  were  sufficient  to  dis- 
prove acquiescence. 

In  Eells  V.  Chesapeake  &  O.  R.  Co. 
(1901)  49  W.  Va.  65,  87  Am.  St.  Rep. 
787,  38  S.  E.  479,  the  lower  court  with- 
held from  the  jury  the  question  wheth- 
er the  landowner  pretested  against 


the  exercise  of  the  right  alleged  by 
the  claimant.  On  appeal,  it  was  held 
that  acquiescence  was  a  question  of 
fact  to  be  sulnnitted  to  the  jury,  and, 
if  it  was  found  that  a  protest  had 
been  made,  that  acquiescence  was  dis- 
proved and  no  title  was  acquired  by 
prescription.  The  court  said:  "It  is 
essential,  however,  that  we  should  be 
careful  about  the  law  of  prescription. 
An  important  element  to  establish  it 
is  that  the  party  whose  land  is  to  be 
made  subject  to  a  right  in  another  by 
prescription  should  be  chargeable  with 
acquiescence  in  the  exercise  of  that 
right  by  the  other  party.  The  pre- 
scription of  which  we  here  speak  is 
different  from  the  Statute  of  Limita- 
tions, which  is  a  bar  whether  the  par- 
ty acquiesce  or  not;  but  to  establish 
an  incorporeal  right  by  prescription, 
acquiescence  by  the  party  affected  by 
it  must  exist.  If  it  be  shown  that 
that  party  protested  against  the  exer- 
cise of  that  right,  denied  that  right, 
tiien  no  time  will  establish  it.  There 
are  many  ways  in  which  such  protest 
may  be  manifested.  Anything  show-  • 
ing  that  the  party  did  not  recognize 
but  repudiated  and  denied  such  right 
will  prevent  its  existence,  will  prevent 
its  consummation." 

In  Crosier  v.  Brown  (1909)  66  W. 
Va.  278,  26  L.R.A.(N.S,)  174,  66  S.  E. 
326,  wherein  it  appeared  that  the 
owner  protested  against  the  exercise 
of  the  right  of  the  claimant  to  use 
the  land,  and  the  claimant  actually 
desisted  from  its  use,  the  court  held 
that  acquiescence  was  effectually  dis- 
proved, saying:  "Though  one  thus 
use  a  way  over  another's  land,  fully 
intending  at  last  to  claim  a  way,  yet 
if,  pending  that  use,  the  landowner 
protests  against  the  use  and  denies 
the  right,  the  other  party  cannot,  by 
his  own  act  alone,  get  such  easement 
If  he  is  silent,  the  use  may  become  a 
right;  but  not  if  he  protests.  .  .  . 
'No  title  by  prescription  can  be  ac- 
quired in  an  easement  without  the  ac- 
quiescence and  knowledge  of  the  own- 
er of  the  servient  tenant.' " 

In  Brayden  v.  New  York,  N.  H.  &  H. 
R,  Co.  (1898)  172  Mass.  225,  51  N.  E. 
1081,  it  appeared  that  the  plaintiff  had 
been  in  Uie  habit  of  crossing  the  de- 
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fendant'e  tracks  for  a  period  of  twen- 
ty years,  but  that  during  that  time 
the  company  had  obstructed  the  open- 
ing in  the  fence  through  which  plain- 
tiff passed.  It  appeared,  however, 
that  this  obstruction  had  been  torn 
down,  and  that  the  plaintiff's  use  of 
the  tracks  had  never  been  effectually 
Interrupted.  The  court  held  that  the 
assertion  of  the  right  on  the  part  of 
the  company  was  sufficient  to  prevent 
the  gaining  of  the  right  of  way,  by 
disproving  acquiescence  on  the  part 
of  the  owner.  The  conrt  said:  *'A 
landowner,  in  order  to  prevent  that 
result,  is  not  required  to  battle  sac- 
cessfully  for  his  rights;  it  is  enough 
if  he  asserts  them  to  the  other  party 
by  an  overt  act,  which,  if  the  easement 
existed,  would  be  a  cause  of  action. 
Such  an  assertion  interrupts  the 
would-be  dominant  owner's  impres- 
sion of  acquiescence  and  the  growth 
in  hla  mind  of  a  fixed  association  of 
ideas,  or,  if  the  principle  of  prescrip- 
tion be  attributed  solely  to  the  ac- 
quiescence of  the  servient  owner,  it 
shows  that  the  acquiescence  was  not  a 
fact." 

It  has  been  held  that  the  grant  of 
the  easement,  by  the  owner  of  the  land, 
to  a  third  person,  disproves  acquies- 
cence, the  court  siting:  "If  the  word 
'acquiescence'  has  any  signification, 
it  would  seem  that  a  conveyance  of  the 
thing  itself,  while  it  would  not  inter- 
rupt an  adverse  possession,  would  in- 
terrupt an  inchoate  easement,  one  fea- 
ture of  which  must  be  acquiescence.** 
Rollins  V.  Blackden  (1914)  112  Me. 
4^9,  92  Atl.  621,  Ann.  Gas.  1917A,  876. 

If/,  yieiv  that  protest  mtist  he  aoeom* 

panied  hy  ohstrwsUon, 

a.  Rule  stated. 

In  some  jarisdictions,  the  rule  ob- 
tains that  a  verbal  act  on  the  premises 
over  which  an  easement  is  claimed, 
r^isting  its  exercise  and  denying  its 
existence,  does  not  disprove  acquies- 
cence by  the  owner,  unless  it  is  ac- 
companied by  an  overt  act  which  in 
fact  obstructs  the  use  of  the  alleged 
easement.  Lehigh  Valley  R.  Go.  v. 
McFarlan  (1881)  43  N.  J.  L  606,  over- 
ruling (1878)  30  N.  J.  Eq,  180;  Morris 
Canal  &  Bkg.  Co.  v.  Diamond  Mills 


Paper  Co.  (1906)  71  N.  J.  Eq.  481,  64 
Atl.  746,  affirmed  on  opinion  below  in 
(1907)  73  N.  J.  Eq.  414,  75  Atl.  1101; 
Okeson  v.  Patterson  (1857)  29  Pa.  22; 
Demuth  v.  Amweg  (1879)  90  Pa.  181; 
Perrell  v.  Ferrell  (1872)  1  Baxt. 
(Tenn.)  829;  Kimball  Ladd  (1870) 
42  Vt.  747. 

The  theory  of  this  view  was  stated 
in  Lehigh  Valley  R.  Co.  v.  McFarlan 
(1881)  43  N.  J.  L.  605,  as  follows: 
"The  whole  doctrine  of  prescription 
is  founded  on  public  policy.   It  is  a 
matter  of  public  interest  that  title  to 
proper^  should  not  long  remain  un- 
certain and  in  dispute.   The  doctrine 
of  prescription  conduces,  in  that  re- 
spect, to  the  interest  of  society,  and 
at  the  same  time  is  promotive  of  pri- 
vate justice  by  putting  an  end  to  and 
fixing  a  limit  to  contention  and  strife. 
...  If  such  protests  and  denials, 
unaccompanied  by  an  act  which  in 
law  amounts  to  a  disturbance  and  is 
actionable  as  such,  be  permitted  to 
put  the  right  in  abeyance,  the  policy 
of  the  law  will  be  defeated,  and  pre- 
scriptive rights  be  placed  upon  the 
most  unstable  of  foundations.  Sup- 
pose an  easement  is  enjoyed,  aay,  for 
thirty  years.    If  after  ]such  continu- 
ance of  -  enjoyment  the  right  may  be 
overthrown  by  proof  of  protests  and 
mere  denials  of  the  right,  uttered  at 
some  remote  but  serviceable  time  dur- 
ing that  period,  it  is  manifest  that  a 
right  held  by  so  uncertain  a  tenure 
will  be  of  little  value.  If  the  easement 
has  been  interrupted  by  any  act  which 
places  the  owner  of  it  in  a  position  to 
sue  and  settle  his  right,  if  he  chooses 
to  postpone  its  vindication  until  wit- 
nesses are  dead  or  the  facta  have 
faded  from  r^ollection,  be  has  his 
own  folly  and  supineness  to  which  to 
lay  the  blame.   But  if,  by  mere  pro- 
tests and  denials  by  his  adversary,  his 
right  might  be  defeated,  he  would  be 
placed  at  an  unconscionable  disad- 
vantage. He  could  neither  sue  and  es- 
tablish his  right,  nor  could  he  have 
the  advantage  usually  derived  from 
long  enjoyment  in  quieting  titles. 
Protests  and  remonstrances  by  the 
owner  of  the  servient  tenement  against 
the  use  of  the  easement  ratiier  add 
to  the  strength  of  the  claim  of  a  pre- 
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scriptlve  right;  for  a  holding  in  de- 
finance  of  such  expostulations  is  de- 
monstrative proof  that  the  enjoyment 
is  under  a  claim  of  right,  hostile  and 
adverse;  and  if  they  be  not  accom- 
panied by  acts  amounting  to  a  dis- 
turbance of  the  right  in  a  legal  sense^ 
they  are  no  interruptions  or  obstruc- 
tions of  the  enjoyment." 

h.  AppHoation  of  rule. 

In  Lehigh  Valley  R.  Co.  v.  HcFarlan 
(1881)  48  N.  J.  L.  605,  the  defendant 
contended  that  tiie  right  to  maintain 
a  dam  at  a  certain  height  had  been 
acquired  by  adverse  enjoyment.  It 
appeared  that  there  had  been  protests 
and  verbal  denials  of  the  righl^  but  no 
interruption  or  obstruction  in  fact.  It 
was  held  by  the  court  that  mere  pro- 
tests ftnd  vwlml  d«iials  were  insuffl- 
ciMit  to  negative  acquiescence,  and 
that  in  the  absence  of  acts  amoantlng 
to  a  disturbance  of  the  right  in  a  legal 
sense  there  was  no  interruption  that 
would  negative  acquiescence. 

In  Morris  Canal  &  Bkg.  Go.  v.  Dia- 
mond Mills  Paper  Co.  (1906)  71  N.  J. 
£q.  481,  64  AtL  746,  affirmed  on  opin- 
ion below  in  (1907)  73  N.  J.  Eq.  414, 
76  Atl.  1101,  it  appeared  that  the 
claimants,  in  the  operation  of  a  paper- 
making  industry,  dumped  refuse  mat- 
ter into  a  canal.  The  canal  company 
made  verbal  protests,  but  never  seri- 
ously objected  to  the  use  claimed  by 
the  defendants.  The  court  held  that 
mere  verbal  protests  were  insufficient 
to  disprove  the  acqaieseence  on  ^» 
part  of  the  canal  company. 

In  Okeson  v.  Patterson  (1857)  29  Pa. 
22,  it  appeared  that  the  claimant  had 
used  a  right  of  way  without  interrup- 
tion during  the  period  essential  to  an 
easement.  It  further  appeared  that 
the  landowner  had  voiced  his  protests 
and  had  openly  claimed  exclusive 
right  to*  the  land,  but  had  never  ob- 
structed the  use  of  the  land  in  fact 
The  court  held  that  to  prevent  the 
claimant  from  acquiring  the  easement 
it  was  necessary  to  actually  obstruct 
its  use,  and  the  mere  denial  was  not 
enough. 

In  Demuth  v.  Amweg  (1879)  90  Pa. 
181,  the  defendant  sought  to  disprove 
his  acquiescence  in  an  easement  by 
showing  that  he  denied  the  claimant's 
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right  of  passage  to  a  third  person,  In 
the  claimant's  absence,  and  that  he 
later  placed  gates  across  the  passage- 
way. It  appeared  that  the  gates  did 
not  interrupt  the  use  of  the  passage- 
way by  the  claimant,  but  that  he  used 
it  whenever  he  chose.  The  court  held 
that  a  mere  assertion  of  title  is  not 
enough  to  disprove  acquiescence;  that, 
to  be  effective,  it  must  be  accompanied 
with  some  act  which,  at  least  for  the 
time  being,  prevents  the  use  of  the 
easement. 

In  Ferrell  V.  Ferrell  (1872)  1  Baxt. 
(Tenn.)  329,  it  appeared  that  a  land-^ 
owner  had  made  statements  denying 
that  the  claimant  had  a  right  of  way 
over  his  land.  It  did  not  appear  that 
any  of  these  statements  had  been 
made  iq  the  presence  of  the  claimant. 
The  court  held  that  mere  denials  of 
the  claimant's  right  could  not  affect 
the  acquisition  of  the  easement  in  the 
absence  of  an  actual  obstruction  in 
fact.  The  court  said:  "We  think  the 
true  rule  should  be  that  the  enjoy- 
ment of  the  right,  or  the  actual  user 
and  occupation,  has  been  actually 
broken  up,  substantially  and  in  fact, 
so  that  there  was  not  only  a  claim  of 
adverse  right  to  the  claim  of  right  of 
way,  but  an  actual  adverse  assertion 
of  that  claim,  either  by  adversely  oc- 
cupying the  land  over  which  the  claim 
of  way  is  asserted,  so  as  to  prevent  the 
user  by  the  claimant,  or  by  an  action 
for  the  trespass,  commenced  within 
the  period  of  twenty  years.  In  other 
words,  there  should  be  shown  an  ac- 
tual and  substantial  suspension  of  the 
use  by  the  intervention  of  the  owner 
of  the  land,  which  breaks  the  con-  • 
tinuity  of  the  enjoyment  for  the  period 
required  by  law." 

In  Kimball  v.  Ladd  (1870)  42  Vt749, 
it  appeared  that  the  landowner  pro- 
tested against  the  use  of  his  premises, 
but  no  actual  obstruction  of  the  use 
was  ever  made.  The  court  instructed 
the  jury  that  nhey  would  not  be  pre- 
vented from  acquiring  the  right,  even 
if  the  owner  of  the  upper  mills  did 
occasionally,  while  the  owners  of  the 
lower  mills  were  thus  enjoying  the 
right  object  or  deny  the  right,  if  he 
did  not  in  any  way  interfere  with  or 
interrupt  the  enjoyment  of  the  right 
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by  them  (the  owners  of  the  lower 
mills),  and  they  enjoyed  the  right  in 
spite  of  such  objections  as  fully  as  if 
there  had  been  no  such  objections  or 
denial."  To  this  instruction  the  land- 
owner objected.  On  appeal,  the  court 
said:  "We  ref^ard  the  exceptions 
.  .  .  as  presenting,  on  this  subject, 
nakedly,  the  operation  and  effect  of  a 
mere  verbal  objection  to  the  denial 
of  the  right  thus  claimed,  while  at  the 
same  time  permitting  that  use  and 
enjojnnent  to  continue  in  aa  full  meas- 
ure, in  every  respect;  as  if  no  such  ob- 
jections or  denial  had  been  made.  We 
think  the  court  committed  no  error  in 
the  instructions  given  to  the  Juzy  on 
this  point  of  exception." 

In  Connor  v.  Sullivan  (1873)  40 
CtHuu  26,  16  Am.  Rep.  10.  it  appeared 
that  but  a  single  instance  of  an  at- 
tempted interruption  occurred.  The 
landowner  forbade  the  claimant  from 
using  the  right  of  way  and  commenced 
to  erect  a  fence.  The  defendant 
threatened  to  tear  it  down,  and  did 
actually  remove  one  post,  whereupon 
the  landowner  desisted  from  any  fur- 
ther attonpt  to  hinder  the  claimant's 
use.  The  court  held  that  an  isolated 


instance  of  attempted  interruption  of 
the  user,  resulting  in  no  actual  inter- 
ruption, and  followed  by  no  attempt 
to  test  the  right,  would  not,  as  a  mat- 
ter of  law.  necessarily  destroy  the  pre- 
sumption of  a  grant  and  disprove  ac- 
quiescence, saying:  "No  explanation 
being  offered,  the  plaintiff  seems  to 
have  concluded  to  acquiesce  in  the  de- 
fendant's claim  of  right  Such  an  ac- 
quiescence aft^  a  feeble  struggle 
seems  more  significant  than  it  would 
have  been  without  such  brief  contest. 
The  plaintiff's  conduct  was  undoubted- 
ly open  to  proof  and  explanation.  If 
tiiere  were  circumstances  in  the  rela^ 
tive  position  of  the  parties  indieatinff 
that  the  plaintiff's  free  action  waa 
controlled  by  fear,  or  that  he  was  too 
poor  to  enforce  his  rights  at  law,  that 
might  have  been  shown.  So.  on 
part  of  the  defendant  evidence  would 
have  been  admissible  to  show  that  the 
plaintiff  desisted  from  his  attempt  at 
interruption,  because  on  inquiry  he 
became  satisfied  that  the  defendant's 
rights  were  such  that  they  could  not 
successfully  be  contested." 

A.S.1L 


JOHN  B.  HULL 

BERKSHIRE  STREET  RAILWAY  COMPANY. 
jroMuhiwetta  awpmmB  fuaMal  Ottwrt— JTorafc  ai,  101^ 
(217  Mass.  861,  104  N.  E.  747.) 

Street  railways  —  breaking  of  trolley  pole  —  negligence. 

1.  Unless  some  explanation  is  offered.  th6  fact  that  an  iron  trolley  pole* 
while  being  used  for  the  purpose  for  which  it  was  designed,  broke  and 
waa  thrown  violently  from  the  car  to  the  injury  of  a  passer-by,  warrants 
an  inference  that  reasonable  care  had  not  been  taken  by  the  railroad  com- 
pany to  make  the  apparatus  safe. 

[See  note  on  this  question  beginning  on  page  1836.] 


Trial  —  question  for  jury  —  broken 
trolley  pole, 

2.  The  jury  must  determine  the  ques- 
tion of  the  negligence  of  a  street  rail- 
way company  where  its  trolley  pole  waa 
broken  off  while  a  car  was  running  40 
or  60  miles  an  hour,  and  hurled  against 


a  passing  automobile  to  the  injury  ot  mm 
occupant  thereof. 

rSee  25  R.  C.  L.  1303.] 
Evidence  —  failure  of  attempt  to  ex- 
plain accident  —  res  ipsa  loqnitiir. 
3.  The  attempt  by  a  street  railway- 
company  to  ezphdn  by  direct  erideoee 
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the  fall  of  a  trolley  pole  from  a  street  culpability  on  the  part  of  the  railroad 

car  to  the  injury  of  a  passer-by,  which  company  arising  from  the  doctrine  of 

failed,  does  not  deprive  the  injured  per-  rea  ipsa  loquitur, 

son  of  the  benefit  of  the  presumption  of  [See  25  R.  C.  L.  1801, 1802.] 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Berkshire 
County  (Crosby*  J-)  made  during  the  trial  of  an  action  brought  to  recover 
damages  for  perNoal  injuries  for  which  defendant  was  alleged  to  be  re- 
sponsible,  which  resulted  in  a  verdict  for  plaintiff.  OvemdetL 

The  facts  sufficiently  appear  in  the  opinion. 

The  rulings  asked  for  by  defend-  Defendant  offered  no  explanation  of 
ant  at  the  dose  of  the  evidence,  and         breaking  of  the  trolley  pole  and  no 


which  were  refused,  are  as  follows : 
"1.  Upon  all  the  evidence  the 
plaintiff  is  not  entitled  to  recover. 

**2.  The  fall  of  the  trolley  pole  in 
and  of  itself  is  no  evidence  of  negli- 
gence in  this  case. 

"3.  The  doctrine  of  res  ipsa  lo- 
quitur does  not  apply  in  this  case." 

Messrs.  H.  W.  Ely  and  J.  B»  Ely  for 

defendant. 

Messrs.  Clarence  P.  Niles  and  Fied- 
erick  M.  Myers,  for  plaintiff : 

Where  there  is  any  evidence  tending 
to  support  the  issues  in  the  case,  how- 
ever slight  such  evidence  may  be,  the 
question  as  to  liability'  should  be  sub- 
mitted to  the  jury,  and  it  is  error  to  di- 
rect a  verdict. 

Reed  v.  Deerfleld,  8  Allen,  622;  Ben- 
jamin V.  Holyoke  Street  R.  Co.  160 
Mass.  3,  39  Am.  St.  Rep.  446,  36  N.  E. 
95;  Morrissey  v.  Boston  Elev.  B.  Co. 
210  Mass.  424,  96  N.  E.  83. 

There  is  no  question  but  that  the  in- 
juries received  by  the  plaintiff  were  the 
direct  and  proximate  result  of  the  de- 
fendant's negligence.  There  was  an 
unbroken  connection  between  the  negU- 
geat  act  and  the  injury,  without  any 
independent  and  intervening  cause. 

Warren  v.  Boston  &  M.  R.  Go.  163 
Mass.  484,  40  N.  E.  896;  Gannon  v.  New 
York.  N.  H.  &  H.  R.  Co.  173  Mass.  40, 
43  L.R.A.  833,  62  N.  E.  1076.  6  Am. 
Keg.  Rep.  613;  Cameron  v.  New  Eng- 
land Teleph.  &  Teleg.  Co.  182  Mass. 
310,  66  N.  E.  386,  13  Am.  Neg.  Rep.  86. 

'The  plaintiff  is  to  show  the  specific 
physical  facts  which  surround  the  in- 
jury, and  may  then  rely  on  the  doctrine 
of  res  ipsa  loquitur,  if  in  the  common 
course  of  events  such  occurrences  do 
not  take  place  in  the  absence  of  neg- 
ligence. 

White  V.  Boston  &  A.  R.  Go.  144  Mass. 
404,  11  N.  E.  652,  9  Am.  Neg.  Gas.  461; 
Magee  v.  New  York,  N.  H.  &  H.  R.  Co. 
196  Mass.  Ill,  80  N.  E.  689. 


evidence  that  it  had  taken  pains  to  make 
the  apparatus  safe.  It  foUows  that  the 
only  proper  inference  is  that  the  de- 
fendant had  not  taken  reasonable  care 
to  make  the  apparatus  safe,  and  the 
jury  were  justified  in  finding  negligence 
on  its  part 

Thomas  v.  Western  U.  Teleg.  Co.  100 
Mass.  166 ;  White  v.  Boston  &  A.  R.  Co. 
144  Mass.  404,  11  N.  E.  662.  9  Am. 
Neg.  Cw.  461;  Moynlhan  v.  Hills  Co. 
146  Mass.  686,  4  Am.  St.  Rep.  348,  16 
N.  E.  674,  16  Am.  Neg.  Cas.  602;  Uggla 
V.  West  End  Street  R.  Go.  160  Mass. 
363,  39  Am.  St.  Rep.  481.  36  N.  E!. 
1126;  Graham  v.  Badger,  164  Mass.  47, 
41  N.  E.  61 ;  Silva  v.  Boston  &  M.  R. 
Go.  204  Mass.  63.  90  K.  E.  647. 

But  assuming  that  the  plaintiff  has, 
by  virtue  of  the  evidence,  presented  a 
certain  theory  as  to  the  accident,  it 
does  not' follow  that  he  has  thereby 
waived  his  right  to  rely  upon  the  doc- 
trine of  res  ipsa  loquitur. 

Gassady  v.  Old  Colony  Street  R.  Co. 
184  Mass.  166,  63  L.R.A.  285,  68  N.  E. 
10,  14  Am.  Neg.  Rep.  569 ;  Sullivan  v. 
Rowe,  194  Mass.  600,  80  N.  E.  459; 
McNamara  v.  Boston  &  M.  R.  Co.  202 
Mass.  491,  89  N.  E.  131;  Walters  v. 
Seattle  R.  &  S.  R.  Co.  24  L.R.A.(N.S.) 
788,  note;  MuUen  v.  St  John.  57  N.  Y. 
667, 16  Am.  Rep.  530. 

De  Courcy,  J.,  delivered  the  opin- 
ion of  the  court: 

The  accident  happened  on  the 
highway  that  runs  northerly  from 
Williamatown  to  Bennington;  and 
the  single  track  of  the  defendant  ia 
located'  on  the  westerly  side  of  the 
way.  There  was  evidence  from 
which  the  jury  could  find  the  follow- 
ing facts:  The  electric  car,  which 
was  running  in  a  southerly  direc- 
tion and  downgrade,  was  running 
at  a  speed  of  from  40  to  50  miles  an; 
hour  and  was  swaying  from  side  to 
side;  and  the  plaintiff,  in  bis  auto- 
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mobile,  was  going  in  a  northerly  di- 
rection and  exercising  reasonable 
care.  The  trolley  wheel  left  the  wire 
when  the  electric  car  was  about  400 
feet  distant  from  the  automobile; 
the  trolley  pole,  after  some  violent 
movements  up  and  down,  was 
broken  off  near  the  base,  hurled  in- 
to the  air,  and  thrown  against  the 
left  forward  wheel  of  the  automo- 
bile, causing  it  to  be  turned  sharply 
to  the  right,  toward  a  bank ;  and  the 
plaintiff,  expecting  that  his  ma- 
chine was  about  to  "turn  turtle," 
jumped  out  and  was  injured.  The 
electric  car  was  not  brought  to  a 
stop  until  it  had  gone  two  or  three 
hundred  feet  beyond  the  automobile. 
Plainly  this  made  a  case  for  the 

Trt.i-H,«.tio»  j^ry,  and  the  de- 
tor  jvrr-i>»k«B  fendant's  first  re- 

trolfoT  polo.  ^^^^  ^.Q^j^ 

given.  Steverman  v.  Boston  Elev. 
R.  Co.  206  Mass.  508,  91  N.  E.  919; 
Uggla  V.  West  Knd  Street  R.  G.  160 
Mass.  351,  39  Am.  St.  Rep.  481,  36 
N.  E.  1126. 

The  second  and  third  requests 
presumably  were  intended  to  pre- 
sent the  same  contention,  which 
was,  in  substance,  that  no  inference 
of  negligence  could  be  drawn  from 
the  fall  of  the  trolley  pole  under  the 
circumstances.  They  were  rightly 
refused,  and  the  instructions  of  the 
trial  judge  on  the  doctrine  of  res 
ipsa  loquitur  were  correct.  Unless 
some  explanation  was  offered,  the 
fact  that  the  iron  trolley  pole,  while 
being  used  for  the 
purpose  for  which 
it  was  designed, 
broke  and  was 
thrown  violently  from  the  car, 
would  warrant  an  inference  that 
reasonable  care  had  not  been  taken 
to  make  the  apparatus  safe;  and 
that  the  negligence  prima  facie  was 
that  of  the  defendant,  which  had 
exclusive  control  and  management 
of  the  car.  If,  however,  the  evi- 


Stroct  rallwar* 
— bF«alElDK  mS 

troller 


dence  explained  the  cause  of  the 
breaking  of  the  trolley  pole,  then 
there  was  no  occasion  to  resort  to 
presumption,  and  the  jury  must  de- 
termine from  the  facts  as  shown 
whether  the  accident  was  due  to 
negligence  on  the  part  of  the  de> 
f endant.  But  the  mere  fact  that  the 
parties  offered  direct  evidence  to 
explain  the  occur- 
rence, and  failed  in  gSS?2*Jr«. 
the  attempted  ex- 
planation,  would 
not    deprive  the 
plaintiff  of  the  benefit  of  the  pre- 
sumption of  culpability  arising  from 
the  doctrine  of  res  ipsa  loquitur. 
Uggla  v.  West  End  Street  R.  Co. 
ubi  supra;  McNamara  v.  Boston  ft 
M.  R.  Co.  202  Mass.  491,  495,  89  N. 
E.  131 ;  Craft  v.  Boston  Elev.  R.  Co. 
211  Mass.  374, 89  L.B.A.(N.S.)  S78, 
97  N.  E.  610. 

The  exceptions  to  the  admism 
and  exclusion  of  evidence  are  not 
argued,  and  we  treat  them  as 
waived. 

Exceptions  overruled. 


The  holding  in  the  reported  case 

(HlFLL  V.  BEBKSHDtE  8TBEE:r  R.  CO. 

ante,  1380)  that  the  fact  that  a  trolley 
pole,  while  in  use  for  the  purpose  for 
which  it  was  designed,  fon^e  and  wa» 
tiirown  violently  from  the  car  to  the 
injury  of  a  passer-by,  warrants  an  in- 
ference of  lack  of  reasonable  care  on 
the  part  of  the  railroad  company,  is 
sustained  by  the  weight  of  authority, 
as  is  shown  by  the  annotation  append* 
ed  to  Bdbobabot  v.  BBTBOrr  Untied  R. 
Go.  post,  1380,  on  the  subject  of  "In- 
jury to  one  other  than  passenger  or 
employee  from  fall  of  trolley  pole  or 
other  part  of  street  car."  See  also 
references  in  that  annotation  to  an* 
notation  on  related  questions. 
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ERNEST  C.  BURGHARDT,  HfiP.  in  Err., 

V. 

DETROIT  UNITED  RAILWAY. 
KMUgan  Supremm  Court— ^uly  17,  1919. 
(206  Mich.  546,  178  N.  W.  8^0.) 

Evidence  —  fell  of  trolley  pole  —  prima  fade  negligence. 

1.  The  fall  of  a  trolley  pole  from  a  street  car  to  the  injury  of  a  pedes- 
trian on  the  highway,  which  would  not  have  occurred  if  the  fastenings 
had  been  in  proper  condition,  is  sufficient,  if  unexplained,  to  make  a  prima 
facie  case  of  negligence  for  Uie  jury. 

[See  note  on  this  question  begmning  on  page  13S6.] 


—  happening  of  accident. 

2.  The  happening  of  an  accident 
alone  is  not  evidence  of  negligence. 
[See  20  R.  C.  L.  184.] 

—  drcunistantial  evidence. 

S.  Negligence  may  be  established  hj 
circumstantial  evidence. 

[See  20  R.  0.  L.  180.] 
Trial  —  motion  for  directed  verdict  — « 

view  of  evidence. 

4.  Upon  a  motion  to  direct  a  verdict, 
the  evidence  and  legitimate  inferences 
from  the  established  facts  most  favor- 
able to  the  other  party  must  be  ac- 
cepted. 

Street  railway  —  negligence  —  In- 
fection. 

5.  Proof  of  a  system  of  inspection  in 


consonance  with  good  railroading  is 
not  sufficient  to  show  inspection  of  a 
particular  car  so  as  to  negative  the  in- 
ference of  negligence  arising  from  the 
fall  of  a  trolly  pole  to  the  Injury  of  a 
pedestrian  on  the  highway,  which 
would  not  have  occurred  had  the  fas- 
tenings been  in  proper  conditiott. 

Evidence  —  ad<q|itlon  of  systan  ef  In- 

spectitm. 

6.  Upon  the  question  of  the  neg- 
ligence of  a  street  car  company  in  per- 
mitting a  trolley  pole  to  fcdl  to  the  in- 
jury of  a  pfcdeatrian  on  the  highway, 
evidence  is  admissible  that  it  had 
adopted  a  system  of  inspection  of  a 
character  to  comport  with  the  require- 
ments of  good  railroading. 


Erbob  to  the  Circuit  Court  for  Wayne  County  (Codd,  J.)  to  review  a 
judgment  in  favor  of  defendant  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  its  negligence.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Dohany  &  Dohany  for  plain-  Elsey  v.  J.  L.  Hudson  Co.  189  Mich, 
tiflf  in  error.  135,  L.R.A.1916B,  1284,  155  N.  W.  377; 

Messrs.  Corliss,  Leete,  &  Moody  and    Hall  v.  Murdock,  114  Mich.  283,  72  N. 


Clai^  C  Seely,  for  defendant  in  error: 
It  was  proper  to  show  by  witness 
Malone  the  character  and  kind  of  in- 
spection that  was  in  vogue  at  the  time 
aat  he  was  employed  as  an  inspector. 

Union  Ice  Co.  v.  Detroit  &  M.  R.  Co. 
178  Mich.  351, 144  N.  W.  10S3;  Budd  v. 
Ann  Arbor  R.  Co.  200  Mich.  257,  160 
N.  W.  927. 

The  court  should  have  directed  a. 
verdict  at  the  close  of  the  plaintiff's 
case,  and  although  the  court  saw  fit 
to  require  the  defendant  to  put  in  evi- 
dence as  to  its  inspection  of  the  car, 
it  did  not  err  in  directing  a  verdict  at 
the  close  of  the  plaintiff's  case. 


W.  150. 

There  are  no  facta  or  circumstances 
surrounding  the  falling  of  the  trolley 
pole  from  which  an  inference  of  neg- 
ligence could  be  drawn. 

Felske  v.  Detroit  United  R.  Co.  166 
Mich.  367,  130  N.  W.  676;  Thurston  v. 
Detroit  United  R,  Co.  137  Mich.  231, 
100  N.  W.  395;  Voight  v.  Michigan 
Peninsular  Car  Co.  112  Mich.  504,  70 
N.  W.  1103,  2  Am.  Neg.  Rep.  725;  Red- 
mond v.  Delta  Lumber  Co.  96  Mich. 
546,  55  N.  W.  1004;  Robinson  v. 
Charles  Wright  &  Co.  94  Mich.  286,  53 
N.  W.  938;  Toomey  v.  Eureka  Iron  & 
Steel  Works,  89  Mich.  252,  50  N.  W. 
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850;  Niedzinski  v.  Bay  City  Traction 
&  Electric  Co.  160  Mich.  521, 125  N.  W. 
409;  Sewel!  v.  Detroit  United  R.  Co. 
158  Mich.  409,  123  N.  W.  2;  Hewitt  v. 
Flint  &  P.  M.  R.  Co.  67  Mich.  72,  34 
N.  W.  659;  Scott  v.  Boyne  City,  G.  & 
A.  R.  Co.  169  Mich.  272,  185  N.  W. 
110;  Whitcomb  v.  Detroit  Electric  R. 
Co.  125  Mich.  572,  84  N.  W.  1072;  Ren- 
ders T.  Grand  Trunk  R.  Co.  144  Mich. 
387,  108  N.  W.  368. 

Fellows,  J.,  delivered  the  opinion 
of  the  court: 

On  October  7,  1915,  plaintiflf, 
while  walking  to  a  restaurant  in  the 
city  of  Detroit,  reached  the  comer 
of  Gratiot  and  Farmer.  He  de- 
sired to  cross  Farmer,  but  a  car 
on  the  line  of  defendant  was  on  that 
street,  and  he  mited  for  it  to  get 
by,  and  then  started  across  the 
street,  passing  to  the  rear  of  the 
car.  The  car  track  here  curved  both 
east  and  west.  While  passing  the 
rear  of  the  car,  plaintiff  was  struck 
by  the  trolley  pole  which  had  be- 
come loosened  in  its  socket  and  fell 
upon  him,  causing  injuries  claimed 
by  him  to  be  of  a  serious  and  per- 
manent character.  For  'the  recov- 
ery of  the  damages  thus  occasioned 
he  brought  this  action.  At  the  close 
of  plaintiff's  case  the  court  denied 
defendant's  motion  for  a  directed 
verdict,  entertaining  the  view  that 
the  circumstfuices  surrounding  the 
accident  were  such  that  a  jury 
might  legitimately  infer  negligence 
on  the  part  of  the  defendant,  and 
that  therefore  a  prima  facie  case 
was  made,  but  at  the  conclusion  of 
the  case  directed  a  verdict  for  the 
defendant  upon  the  theory  that,  al- 
though plaintiff  had  made  a  prima 
facie  case  of  negligence,  such  case 
had  been  successfully  rebutted  by 
defendant's  testimony.  To  review 
the  judgment  entered  upon  the  ver- 
dict so  directed  this  writ  of  error 
was  allowed. 

To  sustain  this  judgment  defend- 
ant insists  that  there  was  no  evi- 
dence in  the  case  of  negligence  on  its 
part;  that  the  happening  of  the  ac- 
cident alone  is  not  sufficient  evi- 
dence of  negligence  to  make  a  case 
for  the  jury ;  that  to  hold  there  was 
sufficient  evidence  to  go  to  the  jury 


would  be  to  adopt  the  rule,  Res  ipsa 
loquitur;  that  ttie  trial  court  was 
right  in  directing  a  verdict  for  the 
defendant,  and  should  have  don'e  so 
at  the  close  of  plaintiff's  case. 

This  court  has  not  adopted  the 
rule,  Res  ipsa  loquitur.  We  have  uni- 
formly held  that  the  EvWeoM- 
happening  of  the  bapwemtnc  of 
accident  alone  is 
not  evidence  of  negligence;  and  we 
have  as  uniformly  held  that  negli- 
gence may  be  established  by  drcam- 
stantial  evidence, 
and  that,  where  the 
circumstances  are 
such  as  to  take  the  case  out  of  the 
realm  of  conjecture  and  within  the 
field  of  legitimate  inferences  from 
established  facts,  that  at  least  a 
prima  facie  case  is  made :  Alpem  v. 
Churchill,  53  Mich.  607,  19  N.  W. 
549 ;  Bamowsky  v.  Helson,  89  Mich. 
523,  15  L.E.A.  33,  50  N.  W.  989; 
Xja  Femier  v.  Soo  River  Lighter  & 
Wrecking  Ck>.  129  Mich.  696,  89  N. 
W.  853 ;  Stowell  v.  Standard  Oil  Ck>. 
139  Mich.  18, 102  N.  W.  227, 17  Am. 
Neg.  Rep.  569 ;  Elsey  v.  J.  L.  Hud- 
son Co.  189  Mich.  135,  L.R.A.1916B, 
1284,  155  N.  W.  377;  O'DonneU  v. 
Lange,  162  Mich.  654,  127  N.  W. 
691,  Ann.  Gas.  1912A,  847;  Harris 
V.  Royal  Oak  Sav.  Bank,  187  Mich. 
407,  153  N.  W.  677;  Sewell  v.  De- 
troit United  R.  Co.  168  Mich.  407» 
128  N.  W.  2;  Gerstler  v.  Weinberg, 
160  Mich.  267,  125  N.  W.  1;  Gons- 
don  V.  Jackson  &  C.  R.  Co.  179  Mich. 
175,  146  N.  W.  118;  Bayer  v. 
Grocholski,  196  Mich.  326,  162  N. 
W.  1030. 

In  Barnowsky  v.  Helson,  89  Mich. 
523,  15  L.R.A.  33,  50  N.  W.  989,  it 
was  said: 

''In  this  case  the  falling  of  the 
roof  was  in  and  of  itself  some  evi- 
dence that  the  work  of  raising  it  was 
not  being  done  with  the  ordinary 
care  and  skill.  It  is  true  that  the 
mere  fact  of  any  injury  does  not  im- 
pute negligence  on  the  part  of  any- 
one, but,  where  a  thing  happens 
which  would  not  ordinarily  have  oc- 
curred if  due  care  had  been  used, 
the  fact  of  such  happening  raises  a 
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one.  .  .  . 

"This  roof,  not  properly  support- 
ed, would  fall  as  a  natural  result  of 
the  laws  of  gravitation,  but  if  prop- 
erly braced  there  would  be  no  rea- 
son for  its  falling  from  that  cause, 
and  it  would  not  fall  from  any  other 
cause  without  th&  interposition  of 
the  elements  or  some  human  agency. 
Therefore,  without  any  other  show- 
ing than  Uiat  it  suddenly  gave  way, 
slipped  or  tipped  to  one  side,  and 
fell,  the  presumption  is  almost  con- 
elusive  that  it  fell  because  it  was  not 
sufficiently  braced  or  stayed." 

In  Sewell  v.  Detroit  United  B.  Co. 
158  Mich.  409, 123  N.  W.  2,  Mr.  Jus- 
tice Montgomery,  speaking  for  the 
court;  said:  "It  is  the  settled  rule 
of  this  state  that  negligence  of  the 
defendant  must  be  proved,  and  that 
an  inference  of  negligence  is  not  to 
be  drawn  from  the  mere  fact  of  an 
accident.  But  it  has  also  been  held 
in  numerous  cases  that  the  circum- 
stances attending  an  injury  may  be 
such  as  to  justi^  an  inference  of 
negligence.  As  in  the  present  case, 
if  all  that  appeared  had  been  that 
the  plaintiff  was  riding  in  a  car  of 
the  defendant  under  the  control  of 
its  servants,  and  the  car  in  which 
plaintiff  was  riding  continued  its 
course  until  it  collided  with  ano&er 
car  ahead  of  it  standing  still,  with 
sufficient  force  to  push  the  still  car 
ahead  75  feet,  the  inference  that 
someone  had  blundered  prima  facie 
would  be  the  most  natural  one  to  be 
drawn,  and  that  inference  is  so  clear 
that  it  would  not  require  further 
proof  of  negligence  on  the  part  of 
the  defendant." 

We  are  impressed  that  under  the 
authorities  cited  the  accident  in  the 
instant  case  with  the  circumstances 
surroundinjr  it,  un- 
explained, made  a 
prima  facie  case 
for  the  jury.  The  trolley  pole  was  a 
steel  tube  14  feet  long,  and  rested  in 
a  socket.  It  was  secured  by  being 
clamped  into  the  socket  with  four 
bolts,  two  on  either  side.  The 
clamps  were  about  8  inches  long  and 
were  bolted  with  i-inch  bolts.  There 


—fall  of  troller 


It  is  patent 

that  if  the  pole  was  properly  se- 
cured it  would  not  have  fallen  from 
the  socket.  It  is  equally  patent  that 
a  proper  inspection  would  readily 
disclose  whether  or  not  it  was  se- 
curely fastened.  The  defect,  if  one 
existed,  was  not  a  latent  one. 

Upon  a  motion  to  direct  a  ver- 
dict, the  evidence 
and  legitimate  in-  J^'irJiStST 
ferences  from  the  JJiSiSV^***^  ** 
established  facts 
most  favorable  to  the  other  party 
must  be  accepted.  Under  the  cir- 
cumstances disclosed  by  this  record, 
a  prima  facie  case  was  made  for  the 
juiy  to  determine,  from  the  unex- 
plained falling  of  the  trolley  pole 
which  admittedly  would  not  have 
fallen  had  it  been  properly  secured, 
and  where  an  inspection  would 
readily  have  disclosed  any  defects  in 
it,  from  the  circumstance  of  the 
pole  falling  when  the  car  was  mov- 
ing at  a  slow  rate  of  speed,  from  all 
the  surrounding  circumstances,  the 
question  of  negligence  on  the  part 
of  the  defendant  company ;  and  that 
the  court  could  not  say  as  matter  of 
law  that  the  plaintiff's  proofs  failed 
to  make  this  question  one  of  fact. 

But  defendant  insists  that  it  has 
established  an  inspection,  and  that, 
there  being  direct  proof  on  the  sub- 
ject, the  prima  facie  case,  if  one  was 
made  by  the  plaintiff,  must  fail. 
This  was  the  view  entertained  by  the 
learned  trial  judge.  Our  difficulty 
in  agreeing  with  this  conclusion  lies 
in  the  fact  that  there  is  no  compe- 
tent evidence  ckE  an  actual  inspection 
of  the  car  in  question.  The  most 
that  can  be  said  of  defendant's  proof 
is  ttiat  it  estab-  «iiw.t- 
lished  a  system  of 
inspection  inferen- 
tially  in  consonance  with  good 
railroading.  But  the  proof  does  not 
establish  that  an  inspection  was  in 
fact  made.  Where  the  duty  to  in- 
spect exists,  it  is  not  discharged 
alone  by  the  adoption  of  a  system  of 
inspection,  or  the  promulgation  of  a 
set  of  rules.  The  system  must  be 
used ;  the  rules  must  be  enforced ; 
the  inspection  must  be  made.  It  was 
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for  the  defendant  to 
show  that  it  had 
adopted  a  system  of 
inspection,  what 
that  system  was, 
Hiat  it  comported  with  the  require- 
ments of  good  railroading;  and 
plaintiff's  objections  to  the  intro- 
duction of  such  proof  were  properly 


overruled;  but  to  overcome  plain- 
tiff's prima  facie  case  it  was 
necessary  that  defendant  prove  an 
inspection  in  fact.  This  it  failed  to 
do.  The  court,  therefore,  was  in 
error  in  directing  a  verdict 

The  judgment  must  be  reversed, 
and  a  new  trial  granted,  with  coats 
to  plaintiff. 


ANNOTATION. 

Injury  to  one  other  than  passenger  or  employee  from  fall  of  trolley  pole  or 

other  part  of  street  car. 


I.  Introductory,  1336. 
II.  General  rule.  1336. 
IIL  Application  of  rule: 

a.  Fall  of  trolley  pole,  1336. 

b.  Fall  of  awitchstick  from  top  of 

electric  car,  1338. 
c  Fall  of  article  from  elevated 
railroad,  1538. 
IV.  Limitation  of  rule,  1839. 
V.  Rule  in  Pennsylvania,  1841. 

1.  /nCrodueforv* 

It  seems  that  the  words  "trolley 
pole"  are  used  in  two  senses,  meaning 
either  the  pole  on  which  or  by  which 
the  trolley  wires  are  suspended,  or 
that  part  of  a  trolley  car  which  con- 
nects the  car  with  the  trolley  wire. 
This  not^  however,  uses  it  only  in  the 
latter  significance.  As  to  whether  a 
trolley  pole  in  a  street  constitnteB  a 
nuisance,  see  the  note  to  Stem  v.  In- 
ternational R.  Co.  2  A.L.R.  487.  For 
the  applicability  of  the  doctrine  of 
res  ipsa  loquitur  when  a  person  or 
vehicle  is  struck  by  a  street  car,  see 
the  note  to  Busch  v.  Los  Angeles  R. 
Co.  2  A.LJt.  1607. 

tt.  Oenena  rule. 

In  an  action  for  personal  injuries 
sustainied  by  the  fall  of  a  trolley  pole 

or  other  part  of  a  street  car,  proof  of 
the  fall  of  the  object  ordinarily  makes 
a  prima  facie  case  of  negligence.  This 
seems  to  be  the  rule  even  in  those 
jurisdictions  which  do  not  recognize 
the  doctrine  of  res  ipsa  loquitur. 
Toby  V.  Scranton  R.  Co.  (1917)  245 
Fed.  365;  HULL  v.  BERKSHntE  Stbeet 
R.  Co.  (reported  herewith)  ante,  1330; 
Manning  v.  West  End  Street  R.  Co. 
<1896)  166  Mass.  230.  44  N.  £.  136; 


(^11  V.  Manhattan  R.  Co.  (1889)  26 
Jones  &  S.  74,  6  N.  Y.  Supp.  185,  af- 
firmed in  (1891)  125  N.  Y.  714,  26  N. 
E.  766;  Maher  v.  Manhattan  R.  Co. 
(1889)  53  Hun,  506,  26  N.  Y.  S.  R.  742, 
6  N,  y.  Supp.  309;  Cincinnati  Traction 
Co.  V.  Holzenkamp  (1906)  74  Ohio  St. 
879,  6  L.R.A.(N.S.)  800,  118  Am.  St. 
Rep.  980,  78  N.  E.  529,  20  Am.  Neg. 
Rep.  186;  Washington  v.  Rhode  Island 
Co.  (1908)  —  R  L  — ,  70  Atl.  918. 
And  see  BtmaHABDT  v.  DnsoR  Uniibd 
R.  Co.  (reported  herewith)  uite^  1888. 

in.  AppHoatUm  of  mete, 
a.  FaU  of  trolley  pole. 

Proof  of  the  falling  of  a  trolley  pole 
raises  an  inference  of  negligence  on 
the  part  of  the  street  railway  company. 
Toby  V.  Scranton  R.  Co.  (1917)  245 
Fed.  365;  HULL  v.  Bekkshibe  Sntmr 
R.  Co.  (reported  herewith)  ante,  1880; 
Cincinnati  Traction  Co.  v.  HolsMikamp 
(1906)  74  Ohio  St.  379.  6  LJIJL(N.S.) 
800.  13  Am.  St.  Rep.  980,  78  N.  E.  529, 
20  Am.  Neg.  Rep.  186;  Washington  v. 
Rhode  Island  Co.  (1908)  —  R  I.  — , 
70  Atl.  913.  And  see  BunQHABDT  v. 
Detboit  United  B.  Go.  (reported  here- 
with) ante,  1333. 

In  Toby  v.  Scranton  B.  Co.  (1917) 
246  Fed.  365,  it  appeared  that  a  pedes- 
trian while  crossing  a  street  was  in- 
jured by  the  fall  of  a  trolley  pole  of  a 
street  car.  In  an  action  for  the  injury 
his  case  was  rested  on  the  fallinsr  of 
the  trolley  pole,  on  the  ground  that  it 
raised  a  presumption  of  negligence  on 
the  part  of  the  defendant.  The  court 
held  that,  while  the  doctrine  of  res 
ipsa  loquitur  applies  only  in  excep- 
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tkmal  cases,  a  trolley  pole  does  not 
break  unless  there  is  carelessness  in 
its  construction,  management,  inspec- 
tion, or  user,  and  therefore,  it  being 
alleged  that  plaintiff  was  without 
fault,  it  was  held  that  it  remained  for 
ths^  defendant  to  explain.  The  court 
said:  The  plaintifiF  rests  her  case 
npon  the  alleged  falling  of  the  tarollejr 
pole,  insisting  that  it  raises  a  pre- 
sumption of  negligence  on  the  part  of 
the  defendant,  entitling  her  to  recov- 
ery, to  which  the  defendant  takes 
exception.  The  motion  implies  answer 
of  the  question  whether  the  maxim  of 
res  ipsa  loquitur  applies  to  the  case 
as  it  is  made  to  appear  from  the  plain- 
tiff's statement.  This  doctrine  applies 
only  to  cases  of  accident  arising  under 
the  most  exceptional  circumstances. 
Minneapolis  &  St.  L.  R.  Go.  v.  Gotschall 
(1917)  244  U.  S.  66,  61  L.  ed.  995,  87 
Sup.  Ct  Rep.  698,  14  N.  C.  C.  A.  865. 
Judged  by  the  limitation  laid  down  in 
Wigmore  on  Evidence,  vol.  4,  §  2509, 
as  applied  by  the  court  in  Delaware 
&  H.  Co.  V.  Dix  (1911)  110  C.  C.  A. 
635,  188  Fed.  901,  It  would  appear  that 
the  case  falls  within  this  rule.  No  in- 
jury is  to  be  expected  from  the  opera- 
tion of  a  trolley  pole,  unless  from  a 
careless  construction,  inspection,  or 
user.  The  breaking  of  the  trolley  pole 
does  not  happen  in  the  ordinary  course 
of  events,  unless  there  is  some  neg- 
ligence, either  in  its  construction  or 
in  the  management  of  it.  The  inspec- 
tion and  user  of  the  instrument  occa- 
sioning the  Injury  at  the  time  of  the 
accident  were  in  the  defendant,  and, 
it  being  alleged  that  the  plaintiff  was 
without  fault,  the  defendant  will  be 
held  to  explain." 

In  HuLii  v.  Berkshire  Street  R.  Co. 
(reported  herewith)  ante,  1330,  the 
fact  that  an  iron  trolley  pole  used  for 
the  pan>08e  for  which  it  was  designed 
broke  and  was  thrown  violently  from 
the  car,  injuring  a  passer-by,  was  held, 
in  the  absence  of  explanation,  to  war. 
rant  an  inference  of  negligence. 

BURGHARDT  V.  DETROIT  UNITED  R.  CO. 

(reported  herewith)  ante,  1333,  holds 
•that  although  the  doctrine  of  res  ipsa 
loquitur  is  not  recognized  in  Michigan, 
still  -where  it  appeared  that  a  pedes- 
toain  who  was  crossing  the  street  in 


the  rear  of  a  slowly  moving  street  car 
was  injured  by  the  falling  of  the  trol- 
ley pole,  and  the  evidence  shows  that 
the  pole  would  not  have  fallen  if  it 
had  been  pz'operly  secured,  a  prima 
facie  case  is  made.  It  is  insufficient 
for  the  defendant  to  prove  that  it  had 
established  a  system  of  inspection  of 
its  cars  unless  it  proved  that  the  car 
in  question  was  properly  inspected. 

In  Cincinnati  Traction  Co.  v.  Hol- 
zenkamp  (1906)  74  Ohio  St.  379.  6 
L.RJV.(N.S.)  800. 113  Am.  St.  Rep.  900, 
78  N.  E.  529,  20  Am.  Neg.  Rep.  186, 
it  appeared  that  a  person  who  desired 
to  become  a  passenger  on  a  street  car 
stood  in  the  street  at  the  place  where 
the  car  usually  stopped.  She  was  struck 
by  a  broken  trolley  pole  when  the  car 
stopped.  The  court  held  that  in  the 
absence  of  any  evidence  tending  to  re- 
but the  presumption  of  negligence,  she 
was  entitled  to  recover  on  proof  of 
the  fall  of  a  trolly  pole  from  the  top 
of  an  electric  car  when  it  stopped  at 
its  usual  stopping  place,  saying:  "The 
plaintiff  was  not  only  lawfully  in  the 
street,  but  she  stood  where  she  had  an 
implied  invitation  from  the  defendant 
to  stand,  and  it  was  the  duty  of  the 
defendant  to  use  reasonable  care  to 
avoid  injuring  her,  and  the  court  was 
warranted  in  taking  judicial  notice  of 
the  fac^  as  it  did,  that  sucb  a  thing  as 
the  breaking  of  the  trolley  pole  and 
the  falling  of  the  trolley  with  a  por- 
tion of  the  pole  does  not  happen  in 
the  ordinary  course  of  events  unless 
there  is  some  negligence  either  in  its 
construction  or  in  the  management  of 
it,  and,  this  being  so,  the  court  veiy 
properly  charged  the  jury  that  the 
plaintiff,  in  the  absence  of  any  evi- 
dence tending  to  rebut  the  presump- 
tion of  negligence,  was  entitled  to  re- 
eover  for  her  injuries." 

In  Washington  v.  Rhode  Island  Co. 
(1908)  —  R.  I.  — ,  70  Atl.  913,  it  ap- 
peared that  a  trolley  pole  which  had 
come  off  of  the  trolley  wire  was  bang- 
ing against  the  cross  wires  for  some 
time.  When  the  car  was  passing  a 
vehicle,  the  trolley  pole  became  dis- 
connected from  the  spring  and  fell  on 
the  driver  thereof,  injuring  him.  In 
an  action  for  such  injuries  the  court 
held  that  the  case  presented  came 
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within  the  doctrine  of  res  ipsa  loqui- 
tur, which  cast  the  burden  of  explain- 
ing: its  freedom  from  negligence  on  the 
defendant.  In  that  case  it  was  said: 
"The  case  presented  is  one  in  which, 
res  ipsa  loquitur,  thereby  casting 
upon  the  defendant  the  burden  of  ex- 
plaining its  freedom  from  negligence 
in  the  accident.  The  explanation  of- 
fered is  that  the  conductor  in  charge 
of  the  car  did  nothing  to  prevent  dam- 
age, after  notice  that  the  trolley  had 
left  tiie  wire,  except  to  give  a  signal 
(one  bell)  to  the  motorman  to  stop 
the  car  at  the  foot  of  College  hill.  As 
it  appears  that  in  order  to  E»ve  the 
trolley  pole  from  doing  damage  after 
leaving  the  trolley  wire  it  was  neces- 
sary to  stop  the  car  forthwith,  or  to 
control  the  pole  by  ttie  rope  attached 
to  it  and  provided  for  that  purpose, 
and  as  no  excuse  was  offered  by  the 
defendant  for  not  making  an  attempt 
to  do  either,  it  has  failed  to  sustain 
the  burden  imposed  upoa  it." 

ft.  fall  of  awlteh  attelc  frmn  top  of 
tWe  oar. 

Proof  of  the  falling  of  a  switch  stick 
which  was  being  used  on  the  top  of 
an  electric  car  to  free  the  trolley, 
which  was  caught  in  a  network  of 
wires,  has  been  held  to  be  sufficient  evi- 
dence of  negligence.  Manning  v.  West 
End  Street  R.  Co.  (1896)  166  Mass. 
280,  44  N.  B.  136.  In  that  ease  it  ap- 
peared that  a  conductor  was  using  a 
switch  stick  on  the  top  of  an  electric 
car  to  free  the  trolley,  which  had 
caught  in  a  frog  at  a  junction  of  som« 
overhead  wires.  The  stick  flew  from 
the  conductor's  hands  and  injured  a 
person  on  the  sidewalk.  The  court 
held  that  there  was  sufllcient  evidence 
of  negligence  on  the  part  of  defend- 
ant, either  in  the  use  of  the  switch 
stick  or  the  defective  arrangement  of 
the  overhead  wires,  saying :  "Next  it 
is  said  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defend- 
ant. The  conductor  must  be  taken  to 
have  known  that  he  was  in  a  public 
street  in  which  there  were  or  might 
be  travelers,  and  therefore  must  be 
taken  to  have  known  that,  if  the  stick 
did  fly  with  violence  from  his  hands, 
there  was  a  danger  to  passers-by  simi- 
lar, although  less  in  degree,  to  that 


which  would  have  attended  tiie  firing  of 
a  pistol  into  the  way.  Apart  from  the 
possibility  that  he  might  receive  an 
electric  shock  sufficient  to  make  him 
let  go  his  hold,  the  jury  were  at  lib- 
erty to  say,  from  their  experience  as 
men  of  the  world,  that  under  euch'eir- 
cumstances  such  an  accident  common- 
ly does  not  happen  unless  the  stick 
is  carelessly  handled;  that  it  is  in  the 
power  of  the  holder  to  that  he 
does  not  submit  it  to  such  a  strain  as 
to  make  it  possible  that  it  should  be 
torn  from  his  hands;  and  to  infer 
from  those  general  propositions  of  ex- 
perience that  there  was  negligence  in 
the  particular  case.  ...  A  rulins 
was  asked  that  there  was  no  evidence 
that  the  accident  was  caused  by  de- 
fective construction  of  the  trolley 
wires  and  trolley  pole.  The  question 
is  not  what  we  should  have  found  had 
the  matter  been  submitted  to  as.  We 
cannot  say  tiiat  the  jury  were  not  war- 
ranted in  finding  the  arrangements  de- 
fective from  the  fact  of  the  trolley 
leaving  the  wires  and  getting  so  firmly 
jammed,  and  the  explanation  of  what 
the  arrangements  were  and  what  was 
possible,  especially  when  coupled  with 
evidence  let  in  without  objection  that 
similar  accidents  had  occarred  there 
half  a  dozen  times  before,  and  an  ad- 
mission of  the  defendant's  expert  that, 
if  that  was  true,  the  place  required 
attention.  ...  If  there  was  negli- 
gence, and  the  later  acts  were  proper 
in  view  of  the  exigency,  the  on^  ques- 
tion would  be  that  of  remoteness,  to 
which  we  shall  refer  in  a  moment.  We 
must  deal  with  the  fitness  of  the 
switch  stick  for  the  use  to  which  it 
was  put,  in  the  same  way  as  with  the 
construction  of  the  wires  and  trolley 
pole.  The  jury  possibly  might  have 
inferred  that  alone,  without  india-rub- 
ber gloves,  it  gave  rise  to  unnecessary 
danger  of  an  electric  shock,  and  thus 
of  escaping  from  the  holder's  hands." 

o.  fall  of  article  from  elevated  railroaiX. 

Negligence  is  inferable  from  the  fall 
of  a  piece  of  metal  from  an  elevated 
railroad  train.  Goll  v.  Manhattan  R. 
Co.  (1889)  25  Jones  &  S.  74,  6  N.  Y. 
Supp.  185,  affirmed  in  (1891)  125  N.  Y. 
714,  26  N.  E.  756;  Maher  v.  Manhattan 
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R.  Co.  (1889)  63  Hun,  606,  6  N.  Y. 
Supp.  309. 

In  Goll  T.  ManhatUn  R.  Co.  (N.  Y.) 
supra,  it  appeared  that  a  pedestrian, 
while  walking  on  ttie  sidewalk  under 
an  elevated  structure^  was  struck  by 
a  piece  of  metal  which  fell  fin>m  a 
cylinder  of  defendant's  locomotive, 
which  suddenly  burst.  The  court  held 
that  from  the  nature  of  the  accident 
itself  negliflrence  might  be  inferred. 

In  Haher  t.  Manhattan  R.  Co.  (N. 
Y.)  supra,  it  appeared  that  a  person 
who  was  about  entering  the  cellar  of 
his  residence  was  struck  by  a  bar  of 
iron  which  fell  from  a  tniln  which 
was  passing  overhead.  The  court  held 
that  by  proof  of  the  fall  of  a  missile 
from  the  defendant's  structure  or  ma- 
chinery,  and  injury  done  by  it,  de- 
fendants are  put  to  the  duty  of  an 
explanation,  saying :  "In  the  effort  to 
sustain  the  first  proposition  it  is  said 
that  there  is  no  evidence  whatever 
connecting  the  defendant  with  the  fall 
of  the  iron.  This  is  somewhat  extraor- 
dinary when  the  testimony  is  that  it 
was  seen  falling  from  the  direction 
of  the  defendant's  train  passing  at 
the  time,  and  immediately  thereafter 
striking  the  plaintiff,  there  being  no 
other  structure  at  the  locus  in  quo 
from  which  it  could  have  fallen.  The 
testimony  may  be  interpreted,  by  in- 
genious device,  to  mean  something  else 
as  matter  of  argument,  or  speculative 
theories  may  be  invoked  to  demon- 
strate that  it  was  part  of  a  thunderbolt 
such  as  tiie  ancients  supposed  Jove 
to  employ,  and  particularly  to  threaten 
when  worsted  in  argument;  but  the 
fact  stated,  and  wholly  uncontradict- 
ed, is  that  a  piece  of  iron  similar  to 
the  one  shown  in  court  on  the  trial, 
and  which  struck  the  plaintiff,  was 
seen  in  the  air,  falling,  and  apparent- 
ly cominff  from  the  defendant's  track 
or  train.  The  second  proposition  de- 
pends for  its  maintenance  upon  a  kin- 
dred argument;  and  therefore,  if  the 
first  be  unsound,  the  second  has  no 
force  under  the  facts  and  circum- 
stances which  required  the  justice  pre- 
siding at  the  trial  to  submit  the  ques- 
tion of  negligence  to  the  jury.  That 
was,  indeed,  the  only  issue,  there  be- 
ing no  pretense  that  the  plaintiff  con- 


tributed to  his  own  injury.  It  may  be 
unnecessary  to  say  that  the  plaintiff 
was  entitled  to  protection  from  any 
negligent  act  of  the  defendant  while 
in  the  exercise  of  any  right  of  prop- 
erty  and  the  lawful  use  of  the  street, 
and  that  it  was  the  duty  of  the  de- 
fendant, in  the  exercise  of  its  fran- 
chise, to  use  all  necessary  caution, 
care,  and  diligence  to  prevent  injury 
to  person  or  property.  If  by  any  un- 
toward circumstance  a  person  is  in- 
jured, and  there  is  reason  to  believe 
that  a  missile  occasioning  it  emanated 
frcnn  the  defendant's  structure  or  ma- 
chinery, and  that  Incident  from  its 
nature  may  constitute  an  element  of 
negligence  or  want  of  care,  the  defend- 
ants, on  proof  of  its  appearance  and 
the  injury  done  by  it,  are  put  to  the 
duty  of  explanation  at  least.  Here 
the  evidence  fully  justified  the  con- 
viction that  the  iron  which  struck  the 
plaintiff  came  from  the  defendant's 
structure  or  its  appointments,  tiiere 
being  evidently  no  other  source  at  the 
time  of  its  appearance.  The  presump- 
tion is  against  the  employment  of  the 
missile  by  the  wrongful  act  of  persons 
for  whose  conduct  the  defendant  is  not 
responsible;  and  if  the  defendant  is 
otcasable  upon  this  ground,  it  mnst 
prove  the  fact  establishing  the  excase. 
.  .  .  The  iron  which  fell  is  germane 
to  the  structure,  which  is  chiefly  of 
that  material,  as  well  as  the  machin- 
ery employed,  and  it  must  be  that  it 
was  broken  off  in  some  way  while  the 
franchise  was  in  use,  which  would  in- 
dicate the  absence  of  that  care  and 
duty,  that  high  sense  of  obligation 
whieli  is  imposed  upon  the  defendant 
to  keep  its  stroctnre  and  machinery  in 
such  perfect  condition  that  no  one, 
except  by  extraordinary  circumstance 
to  be  proved  by  it,  shall  be  injured. 
And  this  rule  should  apply  as  well  to 
wayfarers  along  the  publte  streets  as 
to  passengers." 

TV.  jLimitation  of  rtile- 

Unless  there  is  direct  proof  of  the 
act  or  acts  causing  the  injury  and  of 
all  the  circumstances  of  the  accident 
the  rule  does  not  apply.  Mere  pre- 
sumptions are  insufficient.  De  Glop- 
per  V.  J^ashville  R.  &  Light  Co.  (1910) 
123  Tenn.  633,  33  L.R.A.(N.S.)  913, 
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IZ4  S.  W.  609.  In  that  case  it  appeared 
^at  while  he  was  driving  alonarside 
of  a  street  car  on  an  upgrade,  a  per- 
son was  injured  by  a  sliver  of  metal 
piercing  his  eye.  It  was  alleged  that 
the  injury  was  caused  by  the  revolv- 
ing of  the  wheels  on  the  tracks  with- 
out moving  the  car,  the  sliver  of  metal 
being  thrown  off  of  either  the  wheels 
or  tracks.  It  was  held  that  unless 
there  was  direct  proof  of  the  act  which 
caused  the  injury  and  of  all  the  cir- 
cumstances of  the  accident,  and  unless 
the  only  raasonable  explanation  of  the 
accident  would  give  rise  to  an  infer- 
ence of  negligence,  the  doctrine  of  res 
ipsa  loquitur  would  not  apply.  It  was 
said :  "The  limitations  upon  this  doc- 
trine are  well  defined  and  well  under- 
stood, and  are  fully  illustrated  and 
fully  expressed  by  this  court  in  East 
Tennessee  &  W.  N.  G.  R.  Co.  v.  Linda- 
mood  (1903)  111  Tenn.  467,  78  S.  W. 
99,  where  the  court  quoted  Uie  follow- 
ing from  the  supreme  court  of  Cali- 
fornia wittk  approval:  Unless  facts 
are  abo^  from  which  negligence  may 
be  reasonably  inferred,  a  jury  should 
never  be  permitted  to  infer  arbitrarily 
and  without  evidence  that  there  was 
negligence.  When  a  fact  is  estab- 
lished, some  other  fact  may  be  justly 
inferred  therefrom;  but  when  a  plain- 
tiff, instead  of  presenting  a  fact  or 
facts  from  which  the  negligence  of  the 
defendant  may  be  reasonably  inferred, 
gives  to  the  jury  only  a  presumption 
drawn  from  other  facts,  the  jury  are 
not  to  be  allowed  to  infer  negligence 
from  such  presumption.  The  infer- 
ence cannot  be  drawn  from  a  presump- 
tion, but  must  be  founded  upon  some 
fact  legally  established/  Applying 
these  principles  to  the  present  case, 
we  find  that  plaintiff  in  error  was 
passing  ihe  car  mentioned  when  his 
face  was  about  6  feet  from  the  car, 
with  his  left  side  to  the  car,  when  he 
was  struck  in  the  left  eye  with  force 
by  a  hard  substance  coming  under 
from  the  car,  while  the  wheels  of  the 
car  were  revolving  rapidly  in  the  same 
place  under  a  heavy  load.  The  fact 
that  the  substance  which  struck  plain- 
tiff in  error  in  the  eye  came  from  un- 
der the  car  is  a  fact  which  may  rea- 
sonably be  drawn  from  the  whole 
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circumstances  of  the  accident  by  a  fair 
inference  from  the  situation  of  the 
parties  at  the  time.  It  is  not  directly 
proven,  and  is  arrived  at  by  inference 
only.  There  is  no  direct,  open,  and 
visible  connection  between  this  in- 
ferred fact  and  the  rapid  turning  of 
the  wheels  of  the  car  at  the  same 
place.  Whatever  of  connection  there 
may  be  between  the  turning  of  the 
wheels  and  the  striking  of  plaintiff  in 
error  arises  only  upon  inference,  and 
in  order  to  make  this  connection  be- 
tween the  operation  of  the  ear  and  the 
injury  of  plaintiff  in  error  it  must  be 
inferred  that  the  substance  which 
struck  plaintiff  in  error  came  from 
under  the  car,  and  from  that  fact  it 
must  be  further  inferred  tttat  it  vras 
thrown  from  under  the  car  by  the 
rapidly  Uiming  wheels,  and  there  stiU 
must  be  superadded  to  these  two  In- 
ferences the  further  inference  that 
the  motorman  was  negligent  in  the 
operation  of  the  car  at  the  time,  or 
that  the  wheels  of  the  car  were  de- 
fective, or  that  the  track  was  defective 
at  the  place  of  the  accident,  and  that 
defendant  in  error  had  notice  of  the 
defects,  or  by  the  exercise  of  doe  care 
should  have  known  of  tiiem.  If  the 
act  which  caused  tiie  injury  was  shown 
by  direct  evidence,  and  all  of  the  cir- 
cumstances of  the  accident  were  shown 
in  the  proof,  and  if  the  only  reason- 
able explanation  of  the  accident 
should  give  rise  to  an  inference  of 
negligence,  then  the  rule  of  res  ipsa 
loquitur*  would  apply;  but  there  can 
be  no  foundation  for  the  application 
of  this  maxim  where  both  the  act 
which  caused  the  injury  and  the  negli- 
gence of  defendant  in  relation  to  the 
act  must  be  inferred  from  the  acci- 
dent itself.  Yon  cannot  well  say  that 
an  act  is  negligent,  unless  you  know 
what  it  is.  It  is  said  in  one  case  that 
the  maxim  under  consideration  can 
have  no  application  where  the  injured 
person  and  the  alleged  negligent  per- 
son were  both  in  the  exercise  of  an 
equal  right  and  were  each  chargeable 
with  the  same  degree  of  care,  .  .  . 
The  only  fact  that  is  directly  proven, 
from  which  it  is  possible  that  negli- 
gence might  be  inferred,  is  the  fact 
that  the  car  was  heavily  loaded  upon 
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a  steep  ascent  in  defendant's  track,  so 
much  so  that  it  stalled  and  the  api^i- 
cation  of  the  power  to  its  machinery 
caused  the  wheels  to  slip  and  revolve 
rapidly.  Nothing  else  appears  than 
the  facts  stated.  It  is  not  proven  tiiat 
the  car  was  overloaded*  or  carelessly 
loaded,  or  that  the  power  was  negli- 
gently or  improperly  applied.  It  is  a 
matter  of  common  knowledge  that  the 
wheels  of  a  street  car  may  turn  rapid- 
ly at  the  same  place  upon  the  rails 
of  the  tracks  when  both  the  wheels  and 
the  rails  are  in  perfect  condition  and 
the  motorman  is  in  the  exercise  of 
due  care  .  .  .  The  negligence 
averred  in  the  declaration  as  the  prox- 
imate cause  of  the  injury  is:  First, 
that  the  electrical  machinery  and 
wheels  of  the  car  were  defective.  Sec- 
ond, that  the  rails  were  worn  and  out 
of  repair.  Third,  that  the  motorman 
was  negligent  and  careless  in  the  man- 
agement and  (iteration  of  the  car. 
Fourth,  that  rocks  and  dfthris  and  oth- 
er hard  substances  bad  been  allowed 
to  accumulate  on  the  track.  Fifth, 
that  the  car  was  overloaded.  There 
is  no  testimony  in  the  record  tending 
to  establish  either  of  the  alleged  acts 
4f  negligence;  and  from  the  facts 
proven,  if  it  were  permissible  to  infer 
the  act  which  caused  the  injury,  no 
inf««nce  points  directly  to  one  ot  tiie 
acts  of  negligence  rainier  than  any  of 
the  others.  What  caused  the  injury, 
and  the  defendant's  negligent  connec- 
tion with  it,  are  left  entirely  at  large 
by  the  proof,  and  are  matters  of  pure 
conjecture.  Under  all  ^e  cases  cited, 
this  is  not  sufficient." 

F.  Rule  in  Rennaylvanta. 

In  Pennsylvania,  it  seems  that  the 
unexplained  fall  of  a  trolley  pole  is 
not  sufficient  to  raise  an  inference  of 
negligence.  Thus,  in  Benson  v.  Phila- 
delphia Rapid  Transit  Co.  (1915)  248 
Pa.  802,  93  Atl.  1009,  it  appeared  that 
.  a  pedestrian  was  injured  by  the  fall 
of  a  trolley  pole,  which  was  drawn 
from  its  socket  on  the  roof  of  the  car 
when  the  trolley  wheel  slipped  from 
the  wire  and  caught  in  a  crotch  of  the 
supporting  wires.  The  court  held  that 
as  such  an  accident  could  reasonably 
be  expected  to  occur  but  rarely,  and  as 
there  was  nothing  to  show  that  there 


was  anything  the  matter  with  the  ap- 
paratus, or  that  the  pole  was  not  ad- 
justed properly,  a  nonsuit  was  proper- 
ly ent^d.  It  was  said:  "There  was 
noUiing  in  the  evidence  which  tended 
to  show  that  anything  was  wrong  with 
the  apparatus,  or  that  the  pole  was 
not  adjusted  in  its  pUee  in  the  ordi- 
nary and  proper  way.  The  accident 
was  the  result  of  an  unusual  combina- 
tion of  circumstances.  In  the  ordinary 
operation  of  a  car  it  is  necessary  th«t 
the  trolley  pole  be  left  free  at  the  up- 
per end  where  the  wheel  comes  in  con- 
tact with  the  wire  from  which  the 
current  is  dnivedlt  in  order  that  the 
pole  may  be  detached  or  shifted  from 
the  trolley  wire,  as  frequently  occa- 
sion may  require.  The  accidental  slip- 
ping of  the  wheel  from  the  trolley  wire 
is  difficult  to  prevmt,  but  ordinarily 
no  harm  results  th^efrom;  but  In  the 
present  case  it  happened  to  leave  the 
wire  at  the  precise  point  where  the 
tension  of  the  spring  upon  the  pole 
threw  the  end  of  it  into  a  fork  or 
crotch  of  the  supporting  overhead 
wires,  where  it  caught  and  held  fast, 
while  the  car  moved  on.  The  result 
was  that  the  pole  was  drawn  out  of  the 
socket  in  which  it  was  fastened  at 
the  lower  end.  Such  a  eombination 
as  to  time  and  place  as  here  occurred 
when  the  wheel  of  the  trolley  pole  left 
the  track  could  reasonably  be  expect- 
ed to  occur  but  rarely,  and  even  if 
such  a  possibility  had  been  antici- 
pated, no  practicable  means  of  pre- 
venting the  thing  which  occurred  has 
been  shown.  Doubtless  it  is  a  rare 
thing  for  the  upper  end  of  the  pole  to 
get  out  of  its  place  and  become  fas- 
tened in  the  overhead  wires;  but,  as 
we  said  with  reference  to  a  similar  OC'^ 
curruice  which  was  disclosed  by  the 
evidence  in  Clark  v.  Philadelphia 
Rapid  Transit  Co.  (1913)  241  Pa.  442, 
88  Atl.  683:  'Manifestly  in  such  a 
case  something  must  give  away.  Unless 
the  trolley  pole  should  do  so  at  some 
pmnt  in  its  length,  either  at  the  top 
or  bottom,  the  overhead  wiring  system 
would  be  dragged  down  by  the  weight 
of  the  ongoing  car.  It  might  well  be 
that  sre&ter  damage  would  result  from 
this  than  could  be  reasonably  antici- 
pated from  the  pulling  of  the  trolley 
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pole  from  its  socket/  The  placing  of 
the  safest  point  for  a  possible  neces- 
sary separation  where  some  part  of 
the  appliance  must  give  way  was  a 
matter  of  judgment  for  the  builders  of 
the  ear.  Neither  as  to  the  plan  upon 
which  the  apparatus  was  constructed, 
nor  as  to  the  method  of  its  operation, 
nor  as  to  the  condition  in  which  it  was 
maintained,  do  we  find  anything  in 
the  evidence  from  which  it  can  fairly 
be  held  that  tiie  defendant  was  prop- 
erly chargeable  with  negligence." 

So,  in  Zercher  v.  Philadelphia  Rapid 
Transit  Co.  (1912)  60  Pa.  Super.  Ct 
324,  it  appeared  tbat  a«  pedestrian 
while  standing  at  a  street  crossing 
waa  injured  by  the  fall  of  a  trolley 
pole.  After  proring  the  fall  of  the 
pole  and  the  injury,  plaintiff  rested  her 
case.  The  court  held  that  the  mere 
fall  of  the  pole  and  the  consequent  in- 
juries did  not  constitute  negligence 
unless  there  was  further  proof  of  the 
condition  of  the  car,  its  equipment,  or 
operation,  or  the  like,  saying:  '*Now 
it  is  manifest  that  this  testimony  is 
absolutely  barren  of  even  a  scintilla 
of  evidence  tending  to  support  the 
material  averment  of  the  declaration 
which  we  have  quoted.  Unless,  then, 
the  situation  described  by  the  plaintiff 
and  her  witnesses  brings  this  case 
within  the  operation  of  the  principle 
expressed  in  the  maxim  res  ipsa  loqui- 
tur, which  is  an  exception  to  the  gen- 
eral rule,  the  plaintiff's  case  has 
failed.  It  is  true  that  in  administer- 
ing the  rule  cases  have  arisen  of  such 
a  character  that  the  courts  have  felt 
obliged  to  consider  as  legally  sufficient 
to  support  an  averment  of  negligence 
a  very  slight  amount  of  evidence  in  ad- 
dition to  the  circumstances  of  the  ac- 
cident itself.  Booth  v.  Doreey  (1904) 
208  Pa.  276.  57  Atl.  562,  and  Ahem  v. 
Melvin  (1902)  21  Pa.  Super.  Ct.  462, 
are  fair  illustrations  of  this  class  of 
cases.  It  will  be  observed,  however, 
from  an  ocamination  of  the  record  of 
each  of  these  cases  that  there  was  tes- 
timony, apart  from  the  occurrence  it- 
self, tending  to  show  that  the  injury 
resulted  from  the  careless  act  of  the 
servant  or  employee  of  the  defendant. 
Here  there  is  not  a  line  or  syllable 
tending  to  establish  any  such  fact. 


The  pole  fell  and  injured  the  plaintiff. 
Unless  that  fact  is  a  witaess  for  the 
plaintiff  and  speaks  in  support  of  her 
averment,  she  is  absolutely  without 
proof  to  sustain  it.  There  is  nothing 
to  show  whether  the  car  was  an  old 
one  or  a  new  one;  no  hint  that  it  was 
being  operated  in  any  unusual  or  im- 
proper manner;  not  a  spark  of  evi- 
dence that  it  waa  not  equipped  in  the 
usual  and  ordinary  manner,  or  was 
not  controlled  by  the  usual  officials; 
nothing  to  even  faintly  indicate  that 
the  condition  of  the  pole  as  it  lay  on 
the  sidewalk  exhibited  any  appearance 
that  would  warrant  an  inference  that 
its  fall  came  from  some  defect  Uiat 
would  have  been  discovered  by  proper 
inspection ;  in  a  word,  nothing  but  the 
fact  that  it  fell,  with  the  consequent 
injury  to  the  plaintiff.  Can  it  be  suc- 
cessfully argued  that  we  have  here  a 
proper  case  for  the  application  of  the 
exceptional  principle  expressed  in  the 
maxim  already  quoted?  The  force  of 
the  argument  of  the  able  counsel  for 
the  appellee  in  support  of  this  conclu- 
sion is  fairly  expressed  in  the  follow- 
ing paragraph  from  the  conclusion  of 
his  printed  brief:  The  plaintiff  was 
injured  by  the  fall  of  a  mechanical  ap- 
pliance attached  to  one  of  the  defend- 
ant's cars.  This  trolley  pole  was  in 
the  exclusive  control  of  the  defendant 
company.  The  duty  of  keeping  it  in 
position  and  repair  was  wholly  its  own» 
and  the  result  waa  so  far  out  of  the 
usual  course  that  there  was  no  fair 
inference  from  the  testimony  that  it 
could  have  been  produced  from  any 
other  cause  than  the  negligence  of  the 
company  in  the  original  construction, 
0^  in  their  manner  of  keeping  it  in 
good  condition  and  proper  repair.* 
Whatever  might  be  said  of  the  con- 
vincing character  of  the  argument  to 
support  the  desired  conclusion,  were 
the  question  an  open  one,  it  would  be 
useless  for  us  to  discuss  it,  because  we 
think  it  has  been  authoritatively  an- 
swered by  several  recent  eases  In  the 
supreme  court  and  this  court,  which 
we  are  obliged  to  follow." 

But  in  the  recent  case  of  Dougherfy 
v.  Philadelphia  Rapid  Transit  Co. 
(1917)  257  Pa.  118,  101  Atl.  344,  15 
N.  G.  G.  A.  1057,  it  was  held  that  on 
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proof  of  the  falling  of  a  trolley  pole 
the  proof  of  negligence  need  be  very 
slight.  In  that  case  it  appeared  that 
a  pedestrian  was  injured  by  a  trolley 
pole  leaving  the  trolly  wire,  becom- 
ing caught  in  the  overhead  wires,  and 
falling.  The  court  said:  "On  the 
whole,  we  think  that  there  was  suffi- 
cient circumstantial  evidence  to  re- 
quire its  sabmission  to  the  jnry,  so 
tiiat  they  might  determine  whether  or 
not  the  trolley  pole  had  been  pulled 
from  the  top  of  the  car  by  becoming 
enmeshed  in  the  wires,  and  further, 
if  they  so  found,  whether  or  not  the 
conductor  was  guilty  of  negligence  in 
failing  to  hold  the  rope  at  the  place  in 
qn^on;  finally  if  he  was  ao  ffulltyt 
whether  or  not  his  neglect  was  the 
proximate  cause  of  the  accident.  Out- 
side of  Pennsylvania,  there  is  a  strong 
line  of  cases  which  hold  that  the  mere 
happening  of  such  an  accident  as  the 
one  here  under  investigation  puts  the 
burden  of  explanation  upon  the  de- 
fendant These  cases  go  upon  the 
principle  tiiat  'where  a  thing  is  shown 
to  be  under  the  managemrait  of  the 
defendant  and  his  servants,  and  the  ao* 
cident  is  such  as  in  tiie  ordinary 
course  of  things  does  not  happen  if 
those  who  have  the  management  use 
proper  care,  it  oiTers  reasonable  evi- 
dence, in  the  absence  of  explanation 
hy  the  defendant,  that  the  accident 
arose  from  want  of  care  (see  leading 
caae  of  Scott  t.  London  &  St.  K.  Dock 
Go.  (1865)  S  Hurlst.  &  C.  596, 159  Eng. 
Reprint,  666,  84  U  J.  Exch.  N.  3.  220, 


11  Jnr.  N.  S.  204,  18  L.  T.  N.  S.  148, 
13  Week.  Rep.  410) ;  but  we  have  not 
gone  this  far.  ...  In  Geiser  v. 
Pittsburg  R.  Co.  (1909)  223  Pa.  172, 
72  Atl.  351,  however,  where  a  pedes- 
trian upon  the  street  was  injured  by 
a  car  which  jumped  its  track,  near  a 
switch,  and  the  only  evidence  of  neg- 
ligence was  the  fact  that  the  switch 
point  was  worn  flat,'  we  held  the  jury 
ndght  draw  the  inference  that  the  ac- 
cident was  occasioned  by  the  worn  con- 
dition of  the  switch  point.  There  we 
affirmed  per  curiam,  adopting  the 
opinion  of  the  court  below  wherein  the 
applicable  principle  is  stated  thus: 
It  is  still  the  rule  of  law  that  the  hap- 
pening of  the  accident  in  such  eases 
as  this  one  ia  not  evidence  itself  of 
negligence,  but  the  quantum  of  proof 
necessary  to  establish  negligence,  un- 
der certain  circumstances  need  be 
very  slight.'  We  feel  that  the  rule  as 
just  stated  should  be  applied  in  the 
present  instance.  While,  before  the 
plaintifT  can  recover,  she  must  show 
how  the  accident  happened  and  fix  the 
defendant  with  negligence,  yet,  in  so 
doing,  she  la  not  restricted  to  direct 
evidence;  she  may  make  her  case  out 
by  circumstantial  proofs  sufficiently 
strong  to  carry  conviction  to  a  reason- 
able mind.  As  already  indicated,  we 
feel  that  certain  parts  of  the  testi- 
mony offered  ahould  have  been  allowed 
aa  evidence,  and  that  the  iaaues  here- 
tofore suggested  should  have  been 
submitted  to  the  Jurors  for  their  de- 
termination*'' B.  G.  L. 


BILLA  LONG 

V. 

ALEXANDER  LONG,  Plff.  in  Err. 

Ohio  Supreme  Court -^Apra  »,  1910. 
(—  Ohio  St.  — ,  124  N.  E.  161.) 

Eminent  domain  —  parties  —  dower  right. 

1.  One  having  an  inchoate  right  of  dower  is  neither  a  proper  nor  neces- 
8ax7  party  to  an  action  in  condemnation  of  real  estate  or  any  interest 
therein,  in  the  exercise  of  the  power  of  eminent  domain. 

[See  note  on  this  question  beginning  on  page  1347.] 

Eeadnotes  by  Wanauaker,  J. 
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Dower  —  inchoate  —  right  to  proceeds 

of  condemnation. 

2.  Neither  has  such  person  any  right 
to  participate  in  the  fund  arising  from 
such  condemnation  proceedings,  wheth- 
er it  be  for  land  taken  or  for  damages 
to  the  residue. 

[See  9  R.  C.  L.  582.] 


—  when  attaches. 

3.  The  right  of  such  person  is  in- 
choate and  therefore  wholly  dependent, 
under  the  laws  of  Ohio,  upon  survivor- 
ship as  to  any  and  all  property,  real  m 
personal. 

[See  9  R.  G.  L.  582.] 


Error  to  the  Court  of  Appeals  for  Crawford  County  to  review  a  judg- 
ment modifying  and  affirming  a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  plaintiff  in  an  action  brought  to  recover  fbe  fair  and  reasonable 
value  of  her  inchoate  right  of  dower  out  of  funds  awarded  defendant  in 
condemnation  proceedings.  Reversed. 

Statement  by  Wanamaker,  J.: 

Alexander  Long  and  Rilla  Long, 
husband  and  wife,  lived  in  Polk 
township,  Crawford  county,  Ohio, 
on  a  farm,  the  fee  of  which  was  in 
Alexander  Long.  The  Cleveland, 
Cincinnati,  Chicago,  &  St.  Louis 
Railway  Company  brought  an  ac- 
tion in  the  probate  court  of  said 
county  to  appropriate  a  part  of  said 
land  for  railroad  purposes.  The 
wife,  Rilla  Long,  was  not  a  party  to 
said  action.  Such  proceedings  were 
had  that  damages  were  awarded  in 
the  sum  of  $3,410  for  lands  appro- 
priated, and  in  the  sum  of  $2,540  for 
injury  to  the  residue;  the  total 
award  being  $5,950.  Shortly  there- 
after Rilla  Long  commenced  an  ac- 
tion in  the  court  of  common  pleas  of 
Crawford  county,  asserting  that  she 
was  entitled  to  a  share  of  the  $5,950, 
as  the  fair  and  reasonable  value  of 
her  inchoate  right  of  dower,  claim- 
ing her  right  of  action  under  favor 
of  §8  11,038  et  seq..  Gen.  Code. 

Alexander  Long,  the  defendant, 
demurred  to  said  petition,  which  de- 
murrer was  overruled  and  excep- 
tions noted.  Upon  answer  duly 
made  and  issues  joined,  the  court  of 
common  pleas  found  the  plaintiff 
entitled  to  an  inchoate  dower  in  both 
the  compensation  and  damages  in 
the  total  amount  of  $606.  Upon  ap- 
peal taken  to  the  court  of  appeals 
this  judgment  was  modified  by  re- 
ducing the  sum  to  $585,  for  which 
amount  final  judgment  was  ren- 
dered. 

Error  is  now  prosecuted  here  to 
reverse  that  judgment. 


Mr.  W.  J.  Geer  for  plaintiff  in  error. 
Mr.  R  V.  Sears  for  defendant  in  er- 
ror. 

Vanamaker,  J.,  delivered  the  opin- 
ion of  the  court: 

What  property  rights  has  the  wife 
in  the  real  property  of  the  husband 
during  the  life  of  both,  particularly 
while  living  together  as  husband  and 
wife?  It  is  conceded  that  her  prop- 
erly interests  in  her  husband's  real 
propeity  are  declared  and  defined  by 
statute. 

Section  8606,  Gen.  Code,  reads: 
**A  widow  or  widower  who  has  not 
relinguished  [relinquished]  or  been 
barred  of  it,  shall  be  endowed  of  an 
estate  for  life  in  one  third  of  all  the 
real  property  of  which  the  deceased 
consort  was  seised  as  an  estate  of 
inheritance  at  any  time  during  the 
marriage,  in  one  third  of  all  the  real 
property  of  which  the  deceased  con- 
sort, at  decease,  held  the  fee  simple 
in  reversion  or  remainder,  and  in 
one  third  of  all  the  title  or  interest 
that  the  deceased  consort  had,  at 
decease,  in  any  real  property  held 
by  article,  bond,  or  other  evidence  of 
claim." 

Section  8607,  Gen.  Code,  reads: 
"The  widow  or  widower  may  re- 
main in  the  mansion  house  of  the 
deceased  consort,  free  of  charge,  for 
one  year,  if  dower  is  not  sooner  as- 
signed. Dower  shall  not  be  assigned 
to  a  widow  or  widower  in  real  prop- 
erty of  which  the  deceased  consort, 
at  decease,  held  the  fee  simple  in 
reversion  or  remainder,  until  the 
termination  of  the  prior  estate." 

The  universal  rule  is  that  the 
right  of  either  husband  or  wife  in 
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the  real  property  of  the  other,  of 
which  said  other  died  seised,  is  con- 
ditioned solely  upon  survivorship. 

If  the  one  claiming 
StZcfceiSr'**  sucli  interest  die  be- 
fore the  one  seised 
of  the  fee,  such  death  wholly  ex- 
tinguishes such  interest.  During 
the  life  of  such  consort  such  interest 
in  realty  is  usually  spoken  of  as 
"inchoate  right."  Inch(^te  right  is 
defined  by  Bouvier,  "That  which  is 
not  yet  completed  or  finished,"  and 
the  author  states  that,  "during  the 
husband's  life,  a  wife  has  an  in- 
choate right  of  dower,"  citing  2  Bl. 
Com.  130.  It  is,  in  short,  merely  the 
beginning  of  a  right  that  does  not 
ripen  unless  the  one  possessing  such 
right  in  the  property  of  another 
shall  survive. 

Now,  was  the  wife  a  necessary 
party  in  the  condemnation  proceed- 
ings had  in  the  probate  court  of 
Crawford  county?  If  she  was,  then 
by  not  being  made  a  party  her  right 
in  the  property  still  exists,  and 
therefore  she  would  have  no  right  in 
the  fund.  Her  right  cannot  attach 
to  both  at  the  same  time. 

This  question  has  never  been 
squarely  before  this  court  in  a  con- 
demnation ease.  However,  the 
property  rights  of  the  wife  in  the 
real  estate  of  the  husband  have  been 
before  this  court  in  a  partition  case 
involving  substantially  the  same 
question,  that  of  Weaver  v.  Gregg,  6 
Ohio  St.  547,  67  Am.  Dec.  355.  That 
was  a  case  in  partition  in  which  the 
husband  of  plaintiff  was  seised  as 
tenant  in  common  of  the  one  undi- 
vided fourth  of  certain  lands.  The 
wife  of  such  tenant  in  common  had 
the  "inchoate  right  of  dower."  The 
question  was,  The  wife  not  being  a 
party  to  the  action,  did  her  "in- 
choate right  of  dower"  pass  to  the 
purchaser  at  partition  sale?  Did 
the.purchaser  take  the  entire  estate 
free  from  the  right  of  dower? 

The  syllabus  in  that  case  reads  as 
follows:  "A  sale,  under  the  Act'to 
Provide  for  the  Partition  of  Real 
Estate,'  of  an  estate  held  in  com- 
mon, devests  the  wife  of  a  cotenant 
in  fee  of  the  estate  of  her  inchoate 
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right  of  dower  therein,  and  passes 
the  entire  estate  to  the  purchaser." 

Judge  Brinkerhoff,  in  the  opinion 
in  this  case,  uses  the  following  lan- 
guage: 

"Dower  is  not  the  result  of  con- 
tract, but  is  the  creature  of  positive 
law,  founded  on  reasons  of  public 
policy,  and  subject,  while  it  remains 
inchoate,  to  such  modifications  and 
qualifications  as  legislation,  for  like 
reasons  of  public  policy,  may  see 
proper  to  impose.  Moore  v.  New 
York,  8  N.  Y.  110,  59  Am.  Dec.  473, 
in  which  it  was  held  that  'where,  in 
pursuance  of  an  act  of  the  legisla- 
ture, lands  are  taken  by  a  municipal 
corporation  for  public  use,  upon  an 
appraisement  and  payment  of  their 
value  to  the  holder  of  the  fee,  the 
corporation  acquires  an  absolute 
title  to  them,  devested  of  any  in- 
choate right  of  dower  existing  in  his 
wife.*  See  alsa  Guynne  v.  Cincin- 
nati, S  Ohio,  24,  17  Am.  Dec.  676. 
•  •  • 

"Now,  in  case  of  a  sale  as  provid- 
ed for  in  this  statute,  where  the 
husband  is  the  owner  of  the  fee  and 
the  wife  has  but  &  contingent  rifi^ 
of  dower,  how  and  to  whom  is  this 
distribution  of  the  proceeds  of  the 
sale  of  the  estate  made?  Always  in 
practice,  so  far  as  we  know,  it  is 
made  to  the  husband,  and  to  him 
alone.  And  we  think  properly,  for 
he  is  the  sole  representative  of  the 
estate.  She  has  a  contingent  possi- 
bility of  interest  in  it,  which  may  be 
released,  but  no  property,  no  actual 
interest  in  it  which  is  the  subject  pf 
grant  or  assignment.  Millers  v. 
Woodman,  14  Ohio,  518.  Nor  is  the 
value  of  her  possible  and  contingent 
interest  capable  of  estimate  with 
any  degree  of  accuracy.  Moore  v. 
New  York,  ubi  supra.  And  on  this 
point  we  may  consider  the  rule  of 
distribution  as  settled  by  the  uni- 
versal and  unvarying  practice.  .  .  . 

"The  fact  that  the  wife  was  not  a 
formal  party  to  the  proceeding  in 
partition  does  not,  we  think,  at  all 
alter  the  case.  The  terms  of  the 
statute  do  not  require  that  she 
should  be  made  a  party,  and  we  see 
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no  good  reason  why  it  should  be  re- 
quired. .  .  . 

"And  when  the  law  steps  in  and 
devests  the  husband  of  his  seisin 
and  turns  the  realty  into  personalty, 
she  is,  by  the  act  and  policy  of  the 
law,  remitted,  in  lieu  of  her  inchoate 
right  of  dower  in  the  realty,  to  her 
inchoate  right  to  a  distributive 
share  of  the  personalty  into  which 
it  has  been  transmuted." 

Now  if  she  was  not  a  necessary 
party,  if  she  did  not  have  such  legal 
or  equitable  estate  in  the  lands  par- 
titioned as  to  make  her  a  necessary 
party  to  the  partition  suit,  upon 
what  principle  may  it  be  claimed 

Bmi.e»t  do-.i.  that  the  wife  was  a 
— parue*-  necessary  party  to 

dow«r  irisht.       jj^g  condemnation 

suit?  In  both  cases  the  entire  inter- 
est of  the  husband  was  devested ;  as 
much  in  the  condemnation  suit  as  in 
thepartition  suit. 

The  whole  interest  of  her  husband 
is  likewise  devested  under  the 
Weaver  Case,  supra,  which  case  still 
stands  as  the  law  of  this  state.  As 
Judge  Brinkerhoff  wisely  observes: 
"And  when  the  law  steps  in  and  de- 
vests the  husband  of  his  seisin  and 
turns  the  realty  into  personalty,  she 
is,  by  the  act  and  policy  of  the  law, 
remitted,  in  lieu  of  her  inchoate 
right  of  dower  in  the  realty,  to  her 
inchoate  right  to  a  distributive 
share  of  the  personalty  into  which 
it  has  been  transmuted." 

Some  confusion  has  arisen  in 
failing  to  comprehend  and  apply  the 
full  significance  of  this  language. 
As  her  interest  in  the  realty  was 
"inchoate,"  that  is,  unavailable  to 
her  as  a  present  vested  or  subsist- 
ing interest,  so  when  tiiis  real  estate 
was  converted  to  personalty  her 
right  therein  was 
iLehSn'e-  "inchoate,"  that 

riciit  to  pro-  is,  she  did  not  have 
a  present  right  to 
possess  it,  to  seize 
it,  and  to  use  it,  because  it  was  still 
conditioned  upon  her  survivorship, 
the  same  as  her  interest  in  any  other 
personalty  of  the  husband. 

It  should  be  noted  that  §§  11,038 
et  seq..  Gen.  Code,  and  the  language 
of  these  statutes,  particularly  § 


11,042,  deal  only  with  "all  persons 
having  or  claiming  an  interest,  legal 
or  equitable,  in  the  property."  Ithas 
long  been  the  well-settled  practice  in 
partition  suits  to  make  all  persons 
claiming  an  interest,  leg^  or  equit- 
able, in  the  estate  in  question,  par- 
ties to  the  action,  so  as  to  foreclose 
all  interests  and  give  a  full  and 
complete  title  to  the  premises;  but 
the  Weaver.  Case  clearly  and  con- 
vincingly declares  that  the  wife  has 
not  such  an  interest,  legal  or  equita- 
ble, which  requires  her  to  be  a  party. 
Her  interest  in  the  land  in  an  ac- 
tion to  condemn  through  eminent 
domain  being  the  same  as  in  an  ac- 
tion to  partition,  no  good  reason  can 
be  assigned  why  she  is  a  necessary 
party  to  pass  full  title  to  the  prem- 
ises in  one  action  and  not  in  the 
other. 

What  are  her  interests  in  the 
fund?  As  Judge  Brinkerhoff  well 
said,  the  right  is  "inchoate."  May 
she  claim  a  present  pecuniary  inter- 
est therein?  This  fund  is  no  dif- 
ferent than  other  personal  estate  of 
the  husband.  No  one  would  claim 
l^at  she  had  a  right  during  his  life- 
time to  subject  to  present  possession 
any  part  of  his  personal  property  to 
which  she  might  be  entitled  upoa 
her  survivorship. 

The  soundness  of  this  position  is 
made  doubly  evident  by  this  sup- 
posed case,  which  might  happen  any 
day.  Suppose  to-day  she  gets  hear 
share  in  the  fund  by  order  of  this 
court.  To-morrow  her  husband 
dies.  As  his  surviving  widow  she 
would  have  her  right  to  again  share 
in  the  remaining  fund,  as  she  would 
in  all  other  personal  and  real  prop- 
erty. Such  a  doctrine  would  give 
her  a  double  portion  as  against  oth- 
er interests  in  the  same  estate.  This 
policy  might  prove  not  only  most 
burdensome  to  the  estate,  but  gross- 
ly unjust  and  unfair  to  the  interests 
of  the  heirs. 

Some  reliance  has  been  placed 
upon  those  cases  in  which  creditors 
have  subjected  the  estate  of  the  hus- 
band to  the  satisfaction  of  judg- 
ments rendered  against  him,  in 
which  cases  the  "inchoate"  right  of 
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dower  of  the  wife  was  ascertained 
under  the  mortality  tables  and  the 
same  exempted  from  execution. 
Such  judgments,  however,  clearly 
proceed  out  of  the  humanities  of  the 
law,  out  of  a  desire  to  save  some- 
thing for  the  wife  out  of  property 
of  the  husband  that  has  been  wholly 
extinguished  so  far  as  the  husband's 
interest  is  concerned,  from  which 
he  will  receive  no  compensation 
such  as  arises  from  cases  of  emi- 
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nent  domain,  or  a  sale  in  partition. 
Equity  does  not  call  for  an  extension 
of  the  doctrine  so  far  as  to  permit 
the  wife  to  share  twice  in  the  pro- 
ceeds from  the  sale  of  realty,  either 
through  partition  or  by  reason  of 
condemnation  proceedings  under 
eminent  domain. 

The  judgment  is  reversed. 

Nichols,  Ch.  J.,  and  Jonea,  Mat- 
thias, Johnson,  Donahue,  and  Robin- 
son, JJ.,  concur. 


ANNOTATION. 
En&ienC  domain:  r^htt  of  one  having  inchoate  right  of  dovror. 


It  is  the  general  rule  that  the  wife 
ia  not  a  necessary  party  to  proceed- 
ings to  condemn  her  husband's  real 
property,  and  that  she  has  no  interest 
in  the  proceeds. 

Indiana. — ^Duncan  v.  Terra  Haute 
(1882)  85  Ind.  104  (as  stating  the 
rule). 

Maine.— French  v.  Lord  (1879)  69 
Me.  537  (as  stating  the  rule). 

Hasaachnsetta — Flynn  v.  Flynn 
(1898)  171  Mass.  812,  42  L.R.A.  98,  68 
Am.  St.  Rep.  427,  60  N.  E.  650. 

Bfisooori.— Venable  v.  Wabash  West- 
em  R.  Co.  (1898)  112  Mo.  103.  18 
L.R.A.  68,  20  S.  W.  493  (as  stating  the 
rule). 

Montana.  —  Summers  v.  Sullivan 
(1909)  89  Mont  42. 101  Pac.  166. 

New  Tork^Moore  v.  New  York 
(1868)  8  N.  Y.  110,  69  Am.  Dec.  47S. 

Ohiow — LoNQ  V.  Long  (reported  here- 
with) ante.  1343. 

Pennsylvania. — Arnold  v.  Buffalo.  R. 
A  P.  B.  Co.  (1907)  32  Pa.  Super.  Gt 
462  (as  stating  the  rule). 

Virginia. — Justice  v.  (Georgia  Indus- 
trial Realty  Co.  (1909)  109  Va.  366,  63 
S.E.  1084  (obiter). 

An  inchoate  right  of  dower  is  not 
aueh  an  interest  in  land  that  when  the 
land  is  taken  by  the  right  of  eminent 
domain  the  wife  can  have  any  portion 
of  the  money  received  for  the  land, 
eithw  paid  to  her  directly  or  set  aside 
for  her  benefit  on  the  contingency  of 
Iter  anrviving  her  husband.  Flynn  v. 
Flynn  (1898)  171  Mass.  312,  42  L.R.A. 
98,  63  Am.  St  Rep.  427,  50  N.  E.  660, 
supra. 


"Thie  courts  of  this  country  seem  to 
have  uniformly  held,  when  the  ques- 
tion has  come  before  them,  that  when 
lands  are  appropriated  by  the  exercise 
of  eminent  domain,  .  ,  .  the  dower 
of  the  wife  is  defeated."  Duncan  v. 
Terre  Haute  (1882)  85  Ind.  104,  supra. 

In  Venable  v.  Wabash  Western  R. 
Co.  (1893)  112  Mo.  103,  18  L.R.A.  68, 
20  S.  W.  493,  supra,  a  case  of  sale  to 
Ji  railroad  company  by  a  husband  alone, 
the  court  said:  '*The  common  consent 
and  opinion  of  the  legal  profession  in 
this  state  has  been  that  it  was  not  nec- 
essary to  make  a  wife  a  party  in  or- 
der to  bar  her  inchoate  right  of  dower, 
either  as  to  a  railroad  right  of  way  or 
other  public  highway.  This  of  itself 
is  a  very  pregnant  circumstance,  and 
very  good  evidence  of  what  the  law  is." 

Where  there  had  been  an  agreement 
between  the  husband  and  the  railway 
company  the  court  said:  "Dower  in- 
choate is  not  an  estate  in  the  land, 
but  a  mere  contingent  claim,  and  is 
defeated  by  proceedings  to  appropriate 
the  land  to  public  use  during  the  life 
of  the  husband."  Arnold  v.  Buffalo, 
R.  &  P.  R.  Co.  (1907)  32  Pa.  Super.  Gt. 
462,  supra. 

It  is  not  necessary  to  make  a  woman 
having  an  inchoate  right  of  dower  a 
party  to  proceedings  to  secure  a  right 
of  way.  Summers  v.  Sullivan  (1909) 
39  Mont.  42,  101  Pac.  166,  supra. 

The  New  Jersey  courts  take  a  differ- 
ent view.  Thus,  in  State  National  R. 
Co.,  Prosecutors,  v.  Easton  &  A.  R.  Co. 
(1878)  36  N.  J.  L.  181,  the  court  ex- 
pressed the  opinion  that  a  statute  re- 
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quiring  notice  of  condemnation  pro- 
ceedingB  to  be  given  to  thb  persona 
interested  included  those  having  an 
inchoate  right  of  dower,  the  object  be- 
ing to  extinguish  the  right  by  payment. 
And  it  was  held  in  Wheeler  v.  Kirtland 
<1875)  27  N.  J.  Eq.  534,  that  equity 
will  secure  to  the  wife  that  portion 
of  the  award  which  represents  her  in 
choate  dower. 

The  courts  of  New  York  have  taken 
«  curious  course  on  tlie  subject 

It  was  held  in  Moore  v.  New  York 
(1853)  8  N.  Y.  110,  59  Am.  Dec.  473, 
supra,  that  an  owner  of  an  inchoate 
right  of  dower  Is  not  entitled  to  notice 
of  c<mdemnation  proceedings,  nor  to  a 
share  in  the  award.  This  was  an  ac- 
tion brought  by  a  widow  against  the 
city  to  recover  dower  in  premises  con- 
demned in  the  husband's  lifetime,  the 
award  having  been  paid  to  him. 

In  Re  Central  Park  Extension 
(1863)  16  Abb.  Pr.  (N.  Y.)  56,  the 
court,  in  holding  that  the  corporation 
took  title  irrespective  of  inchoate 
rights  of  dower,  said,  obscurely 
enough,  of  Moore  v.  New  York  (N.  Y.) 
supra :  "It  might  have  been  added  to 
that  case  that  the  right  was  transferred 
from  the  laud  to  the  money  received 
for  the  land  by  the  husband,  if  the 
wife  survived  him.* 

In  Re  New  York  &  B.  Bridge  (1894) 
76  Hun,  568,  27  N.  Y.  Supp.  597,  af- 
firmed without  opinion  in  (1894)  143 
N.  Y.  640,  87  N.  E.  823,  it  was  held, 
upon  an  application  in  the  condemna- 
tion proceedings,  that  as  between  hus- 
band and  wife  the  law  will  protect  the 
wife's  inchoate  right  of  dower  in  an 
award  for  condemnation.  The  court 
said:  "In  the  case  of  Simar  v.  Cana- 
day  (1873)  63  N.  Y.  304, 13  Am.  Rep. 
623,  it  Is  said  in  the  opinion  of  the 
court:  'We  think  that  it  must  be  con- 
sidered as  settled  in  this  state,  not- 
withstanding Moore  v.  New  York  and 
some  dicta  in  other  cases,  that  as  be- 
tween a  wife  and  any  other  than  the 


state  or  its  delegates  or  agents  exer- 
cising the  right  of  eminent  domain,  an 
inchoate  right  of  dower  in  lands  is  a 

subsisting  and  valuable  interest  which 
will  be  protected  and  preserved  to  her, 
and  that  she  has  a  right  of  action  to 
that  end.'  This  limitation  of  the 
Moore  Case  materially  circumscribes 
its  operation  and  leaves  it  to  stand  as 
an  authority  only  as  between  the  wife 
and  the  state  and  its  delegates."  (The 
statement  in  the  Simar  Case  was  obiter 
so  far  as  eminent  domain  was  con- 
cerned.) The  same  ruling  was  re- 
peated in  Re  New  York  &  B.  Bridge 
(1895)  89  Hun,  219,  34  N.  Y.  Supp. 
1002. 

It  may  be  noted  that  it  was  held  in 
McCulIough  V.  St  Edward  Electric  Go. 
(1917)  101  Neb.  802,  166  N.  W.  1S7, 
that  Srhile  the  husband  is  living  the 
interest  of  the  wife  in  his  real  estate, 
other  than  the  homestead,  is  not  such 
as  requires  that  she  be  made  a  party 
to  an  action"  by  her  husband  for  dam- 
ages for  the  taking  of  or  injury  to  land 
by  a  corporation  having  the  right  of 
eminent  domain,  under  a  statute  pro- 
viding that  "  'when  any  person  sbsll 
die,  leaving  a  husband  or  wife  surviv- 
ing, all  the  real  estate  of  which  the 
deceased  was  seised  of  an  estate  of 
inheritance  at  any  time  during  the 
marriage,  or  in  which  the  deceased 
was  possessed  of  an  interest  either 
legal  or  equitable  at  the  time  of  his 
or  her  death,  which  has  not  been  law- 
fully conveyed  by  the  husband  and 
wife  while  residents  of  this  state,  or 
by  the  deceased  while  the  husband  or 
wife  was  a  nonresident  of  this  state, 
which  has  not  been  sold  under  execu- 
tion or  judicial  sale,  and  which  has  not 
been  lawfully  devised,  shall  descend 
subject  to  his  or  her  debts  and  the 
rights  of  homestead;'  one  fourth,  one 
third,  or  one  half  to  the  surviving  hus- 
band or  wife,  depending  upon  the  num- 
ber and  parentage  of  th«  children." 

B.B.B. 
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0.  B.  KEE  et  al.,  PIffs.  in  Err., 

V. 

ARMSTRONG,  BYRD,  &  COMPANY. 
OieUUkoma  Suprem0  Court  — June  17,  1019, 
(—  Okla.  — k  182  Fac  494.) 

Libel  —  nonlibelooB. 

1.  A  publication  is  not  libelous  per  se  which  states  that  the  publisher 
has  a  bond  of  a  merchant  to  give  away  because  the  merchant  would  not 
accept  it  for  merchandise  at  face  value,  but  only  at  a  heavy  dlscoont 

ISee  note  on  this  qvsaUon  hegmning  on  page  1362.] 


—  classes  of  statements. 

2.  Words  charged  to  be  libelous  may 
be  divided  into  three  classes:  First, 
those  tiiat  cannot  possibly  bear  a  de- 
famatory meanin^r;  second,  those  that 
are  reasonably  susceptible  of  a  defama- 
tory meaning,  as  well  as  an  innocent 
one;  third,  ^ose  that  are  clearly  de- 
famatory on  their  face. 

—  c<Hi8traction  of  words. 

3.  Words  used  in  an  alleged  slander- 
ous communication  or  article  are  to  be 
construed  by  their  most  natural  and 
obvious  meaning,  and  in  the  sense  that 
would  be  understood  by  Uiose  to  whom 
it  was  addressed. 

[See  17  R.  C.  L.  312.] 

—  words  libelous  per  se. 

4.  In  order  that  words  shall  be  libel- 
ous per  se  as  disparaging*  a  person  in 
his  trade  <nr  business,  they  must  have 
been  spoken  of  plaintiff  in  relation 
thereto,  and  be  of  such  a  character  as 
would  prejudice  him  by  impeaching 
either  his  ^ill  or  knowledge,  or  attack- 
ing his  conduct  in  such  business. 

[See  17  R.  C.  L.  296-298.] 

—  charging  lawful  transaction. 

5.  Words  charging  one  with  being  en- 
gaged in  a  perfectly  lawful  transaction, 
or  merely  doing  lhat  which  he  has  a 
legal  right  to  do,  are  not  actionable  per 
se. 

[See  17  R.  C.  L.  296.] 

Pleading  —  libel  —  extrinsic  facta. 

6.  If  the  alleged  defamatory  words 
are  not  actionable  on  their  face,  but  de* 
rive  their  defamatory  import  from  ex- 
trinsic facts  and  circumstances,  such 
extrinsic  facts  and  circumstances  must 
be  set  forth  and  connected  with  the 
words  charged,  by  a  proper  averment. 
Words  not  actionable  per  se  may  be 
made  to  appear  actionable  by  averring 
sach  extrinsic  facts  as  will  show  tiiat 

Headnotes  by  McNeill,  J. 


they  were  intended  to  be  slanderous 
and  were  so  understood.  These  aver- 
ments must  be  distinctly  stated  In  the 
induc^ent,  and  applied  to  the  plain- 
tiff by  a  proper  colloquium,  with  the 
intended  and  understood  meaning  cor- 
rectly set  out  in  the  innuendoes. 
[See  17  R.  C.  L.  398.] 

Libel  —  pleading  —  inducement 

7.  An  "inducement"  is  a  statement  of 
facts  out  of  which  the  charge  arises,  or 
which  is  necessary  or  useful  to  make 
the  charge  intelligible,  or,  in  other 
words,  it  is  intended  to  state  facts 
whereby  the  libel  or  slander  is  rendered 
intelligible,  and  is  shown  to  ocmtabi  an 
injurious  imputation. 

[See  17  R.  a  L.  893.] 

—  colloquium. 

8.  A  "colloquium"  only  serves  to 
show  that  the  words  were  spoken  in 
reference  to  the  matter  of  the  aver- 
ment. 

[See  17  R.  C.  L.  894.] 
innuendo. 

9.  An  "innuendo"  is  only  explanatoiy 
of  the  subject-matter  sufflcieaotiy  ex- 
pressed beforei,  and  is  and  can  be  only 
explanatory  thereof,  and  cannot  extend 
the  sense  of  the  words  b^ond  their 
own  meaning  unless  something  is  put 
upon  the  record  for  it  to  explain,  nor 
can  it  make  a  thing  certain  which  is 
in  fact  uncertain,  nor  enlarge  or  re- 
strict the  meaning  of  words,  nor  intro- 
duce new  matter. 

[See  17  R.  C.  L.  396.] 

Trial  —  construction  of  UbeL 

10.  It  is  the  duty  of  the  court  to  de- 
termine whether  the  language  used  in 
the  publication  can  fairly  or  reasonably 
be  construed  to  have  the  meaning  im- 
puted to  it  in  the  petition. 

[See  17  R.  a  L.  426,  426.] 
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Pleading  —  libel  —  demurrer  —  ad- 
mission. 

11.  The  demurrer  to  the  petitioli  for 
libel  only  admits  the  truth  of  the  facts 
pleaded,  and  does  not  determine  the 
truth  of  the  inference  of  the  pleader, 
b^sed  on  facta  pleaded,  unless  the  facts 
are  sufficient  to  authorize  such  infer- 
ence 

[See  17  R.  C.  L.  398.] 
Libel  —  construction  by  complainant 
—  correctaess. 

12.  The  publication  in  the  instant 
case  is  not  susceptible  to  the  construc- 


tion placed  upon  it  by  the  plaintiff  in 
its  petition,  and,  in  determining 
whether  the  petition  states  a  cause  of 
action,  the  improper  constructioii 
placed  upon  the  same  by  the  plaintiff 
must  be  disregarded. 

Pleading^  —  libel  —  extrinsic  facts. 

13.  The  petition  fails  to  connect  the 
publication  with  any  extrinsic  facts 
and  circumstances  which  would  make 
the  same  libelous,  therefore  does  not 
state  a  cause  of  action. 

[See  17  R.  C.  L.  393.] 


(Kane,  J.,  dissents.) 


Error  to  the  District  Court  for  Oklahoma  County  (Oldfield,  J.)  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  sustained  by  reason  of  an  alleged  libelous  publication.  Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 


Messrs.  John  H.  Burford,  John  H. 
Miley,  Roy  Hoffman,  Frank  Burford, 
and  Warren  K.  Snyder  for  plaintiffs  in 
error. 

Messrs.  Harris  &  Howard  and 
Claude  Nowlin,  for  defendant  in  error : 

The  publication  complained  of  was 
libelous  because  it  tended  to  injure 
plaintiff  in  its  business. 

Verbeck  v.  Duryea,  86  Miac  242,  73 
N.  Y.  Supp.  346;  Spencer  v.  Minnick, 
41  Okla.  613,  139  Pac.  130;  Atkinson 
v.  Detroit  Free  Press  Co.  46  Mich.  348, 
9  N.  W.  501. 

The  allegation  that  plaintiffs  had  is- 
sued piano  bonds  to  the  public,  or  its 
patrons,  purporting  to  be  good  for  the 
amount  therein  named  upon  the  pur- 
chase price  of  pianos  at  their  store,  is 
a  proper  part  of  the  petition. 

O'Connell  v.  Press  Pub.  Co.  214  N. 
Y.  352,  108  N.  E.  556;  Stone  v.  Cooper, 
2  Denio,  293;  Crashley  v.  Press  Pub. 
Co.  179  N.  Y.  27,  71  N.  E.  258,  1  Ann. 
Cas.  196;  McNarfiara  v.  Goldan,  194  N. 
Y.  315,  87  N.  E.  440;  McDonald  v. 
Press  Pub.  Co.  174  App.  Div.  463,  161 
N.  Y.  Supp.  356;  Stern  v.  Press  Pub. 
Co.  162  N.  Y.  Supp.  891;  First  Nat. 
Bank  v.  Winters,  165  App.  Div.  726,  151 
N.  Y.  Supp.  332;  Wittemann  Bros.  v. 
Wittemann  Co.  88  Misc.  266,  151  N.  Y. 
Supp.  813;  Lyford  v.  Winters,  163  App. 
Div.  720,  149  N.  Y.  Supp.  203;  Carpen- 
ter V.  Glens  Falls  Post  Co.  164  App.  Div. 
396,  149  N.  Y.  Supp,  801;  Russell  v, 
Brooklyn  Daily  Eagle,  168  App.  Div. 
121.  153  N.  Y.  Supp.  450;  Blechner  v. 
Kraser,  157  N.  Y.  Supp.  256;  Miller  v. 
Donovan,  16  Misc.  453,  39  N.  Y.  Supp. 


820;  Gracy  v.  Sun  Printing  &  Pub. 
Asso.  171  App.  Div.  490,  157  N.  Y. 
Supp.  438. 

Exemplary  damages  may  be  recov- 
ered where  malice  is  actual  or  pre- 
sumed, And,  if  a  libelous  publication 
is  wantonly  made,  malice  in  fact  is 
presumed  from  the  wanton  publica- 
tion. 

Ulrich  V.  New  York  Press  Co.  23 
Misc.  168,  50  N.  Y.  Supp.  788;  Times 
Pub.  Co.  V.  Carlisle,  36  C.  C.  A.  475, 
94  Fed.  762:  Minter  v.  Bradstreet  Co. 
174  Mo.  444  73  S.  W.  668;  Atchison. 
T.  &  S.  F.  R.  Co.  V.  Chamberlain,  4 
Okla.  642,  46  Pac.  499;  Holmes  v.  Jones, 
147  N.  Y.  69.  49  Am.  St.  Rep.  646,  41 
N.  E.409. 

McNeill,  J.,  delivered  the  opinion 

of  the  court : 

,.  This  controversy  arose  over  the 
publication  of  an  article  appearing 
in  the  Daily  Oklahoman,  November 
22,  1908.  The  publication  com- 
plained of  is  as  follows: 

I  have  a  ?100  bond  from  Arm- 
strong-Byrd  Music  Co.  that  I  will 
give  to  anyone  that  can  use  it.  I 
bought  a  piano  there,  and  when  I 
showed  my  bond  they  refused  to  ac- 
cept it  without  I  would  add  $50  to 
the  price  I  paid  for  it. 

Mrs.  0.  6.  Kee. 

Upon  the  trial  of  the  case  in  the 
district  court,  plaintiff  Armstrong, 
Byrd,  &  Company  recovered  a  judg- 
ment against  0.  B.  Kee  and  fiose 
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Kee.  The  case  was  appealed  here, 
and  on  July  13,  1915,  an  opinion 
was  rendered  by  Commissioner 
Brett,  and  the  same  is  reported  in 

—  Okla.  — ,  151  Pac.  572.  There- 
after numerous  petitions  for  re- 
he^insT  were  filed,  and  the  case  was 
transferred  to  the  supreme  court 
proper,  and  on  the  19th  day  of  No- 
vember, 1917,  the  supreme  court 
adopted  the  opinion  of  Commission- 
er Brett,  and  the  same  is  reported  in 

—  Okla.  — ,  175  Pac.  836.  A  peti- 
tion for  rehearing  was  again  filed 
and  granted,  and  the  case  is  again 
before  this  court  for  final  determi- 
nation. 

The  plaintiffs  petition  was  very 
lengthy,  and  the  substance  of  the 
same  is  that  Armstrong,  Byrd,  & 
Company,  a  corporation,  was  en- 
gaged in  the  music  business,  and  en- 
joyed a  large  trade ;  that  its  reputa- 
tion was  of  very  great  pecuniary 
value;  that  the  article  above  re- 
ferred to  was  published  in  the  Okla- 
homan  on  the  22d  day  of  November, 
1908.  They  then  pleaded  the  mean- 
ing of  tiie  article  published,  alleging 
that  the  same  was  libelous  and  un- 
true. A  more  complete  reference 
to  the  petition  will  be  referred  to 
hereafter  in  this  opinion. 

The  defendants  filed  a  motion  to 
make  the  petition  more  definite  and 
certain,  which  was  overruled  by  the 
court,  and  to  which  the  defendants 
excepted.  Thereafter  the  defend- 
ants filed  a  demurrer  attacking  the 
petition  on  the  grounds  that  the 
same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This 
was  overruled  by  the  court,  to  which 
ruling  the  defendants  excepted.  De- 
fendants then  answered,  first,  by 
way  of  general  denial ;  second,  deny- 
ing that  any  conspiracy  existed  be- 
tween 0.  B.  Kee  and  Rose  Kee; 
third,  denied  that  they  had  pub- 
lished, or  caused  to  be  published,  the 
article  set  forth  in  plaintiff's  peti- 
tion, or  that  they  had  anything 
whatever  to  do  with  the  publication 
of  the  same;  fourth,  they  further 
state  that-the  supposed  libelous  pub- 
lications as  set  forth  in  the  article 
were  each  and  all  of  them  true  in 
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substance  and  in  fact,  and  then  state 

the  facts  of  a  transaction  occurring 
between  the  parties,  attempting  to 
justify  or  show  the  statements  con- 
tained in  the  article  were  true. 
Upon  the  trial  of  the  case,  the  court 
instructed  the  jury  that  the  article 
was  libelous,  and  if  the  defendants 
had  published  the  same  tfaey>wouId 
be  liable  for  damages  unless  the 
facts  therein  stated  were  true.  The 
jury  returned  a  verdict  for  plain- 
iift,  and  defendants  appealed. 

The  parties  will  be  referred  to 
hereafter  as  Armstrong,  Byrd,  & 
Company,  plaintiff,  and  O.  B.  Kee 
and  Rose  Kee  as  defendants,  the 
positions  they  occupied  in  the  court 
below. 

For  reversal,  the  defendants  as- 
sign sixteen  separate  and  distinct 
assignments  of  error.  The  first  as- 
signment of  error  is  that  the  court 
erred  in  overruling  the  demurrer 
interposed  by  these  defendants  and 
each  of  them  to  the  petition. 

It  will  be  necessary  to  direct  our 
attention,  first,  to  the  petition  to 
ascertain  whether  the  petition  stat- 
ed a  cause  of  action.  The  subject  of 
libel  and  slander  is  an  important 
one,  and  occupies  a  large  space  in 
the  reported  decisions  of  the  courts 
of  the  different  states. 

In  considering  cases  of  this  kind 
and  character,  the  different  courts 
have  referred  to  articles  as  being 
"libelous,"  and  those  that  are  "libel- 
ous per  se."  No  writer  has  attempt- 
ed to  lay  down  any  strict  rule  of 
law,  which  may  be  followed  by  the 
courts  in'  distinguishing  between 
publications  that  are  'libelous"  and 
those  termed  'libelous  per  se."  We 
have  been  unable  to  find  any  writer 
who  has  defined  the  term  "libelous 
per  se,"  but  our  court  has  often  re- 
ferred to  publications  as  bdng 
"libelous"  and  those  "libelous  per 
se." 

It  has  been  well  said  that  words 
charged  to  be  libelous  fall  into  one 
of  three  classes :   "First,  those  that 
cannot  possibly  bear 
a  defamatory  mean-  J:{Vt^*^:«tV 
ing ;  second,  those 
that  are  reasonably  susceptible  of 
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a  defamatoty  meaning,  as  well  as 
an  innocent  one;  third,  those  that 
are  clearly  defamatory  on  their 
face."  Pratt  v.  Pioneer  Press  Co. 
30  Minn.  41, 14  N.  W.  62. 

If  a  particular  publication  comes 
within  the  first  of  these  classes,  the 
same  will  not  support  an  action  for 
libel,  4dthough  such  a  publication 
might  support  an  action  for  a  ma- 
licious wrong  or  malicious  injury, 
or  an  action  as  designated  by  com- 
mon law,  an  action  on  the  case,  but 
the  same  cannot  be  the  foundation 
for  an  action  for  libel  or  slander. 
The  foundation  for  an  action  of  li- 
bel must  t^  that  the  words  are  de- 
famatory or  bear  a  defamatory 
meaning. 

The  second  class  is  those  words 
that  are  reasonably  susceptible  of  a 
defamatory  meaning,  as  well  as  an 
innocent  one,  and  may  be  made  de- 
famatory by  reason  of  their  am- 
biguity, or  by  pleading  certain 
extrinsic  facts  connecting  said  facts 
with  the  publication,  and  by  plead- 
ing that  the  article  was  meant  and 
understood  by  the  general  public  to 
have  such  a  meaning,  and  that  the 
general  public  so  construed  the  pub- 
lication. 

The  third  class  has  been  referred 
to  by  numerous  text-writers,  and  in 
the  different  decisions,  as  words  or 
publications  that  are  libelous  per 
se,  and  this  court,  in  numerous  de- 
cisions, has  adopted  the  rule  and 
termed  said  publication  as  libelous 
per  se. 

In  determining  what  classification 
a  publication  is  within,  our  courts 
have  adopted  the  following  rule  in 
construing  the  meaning  of  publica- 
tions, to  wit:    "Words  used  in  an 
idleged  slanderous  communication 
or  article  are  to  be 
^;~S5Sf"""     construed  by  their 
most  natural  and 
obvious  meaning,  and  in  the  sense 
that  would  be  understood  by  those 
to  whom  it  was  addressed."  Bodine 
V.  Times-Journal  Pub.  Co.  26  Okla. 
135,  31  L.R.A.(N.S.)  147,  110  Pac. 
1096;  Spencer  v.  Minnick,  41  Okla. 
613,  139  Pac.  130;  Kelly  v.  Roetzel. 
—  Okla.  — .  165  Pac.  1150. 


The  statute  in  force  and  effect  at 
the  time  of  the  publication  was 
Wilson's  Rev.  &  Ann.  Statutes  of 
1906.  Section  2237  defines  "libel" 
as  follows:  "Libel  is  a  false  or  ma- 
licious unprivileged  publication 
...  or  which  tends  to  deprive 
him  of  public  confidence,  or  to  in- 
jure him  in  his  occupation." 

In  determining  whether  the  pub- 
lication is  libelous  or  not,  the  plain- 
tiff, operating  a  store,  will  come 
within  that  class  of  cases  that  refer 
to  merchants,  and  whether  such  a 
publication  when  referring  to  a 
merchant  is  libelous. 

"No  general  rule  can  be  laid  down 
defining  absolutely  and  once  and  for 
all  what  words  are  defamatory  and 
what  are  not.  Words  which  would 
seriously  injure  A's  reputation 
might  do  no  harm  to  B.  Each  case 
must  be  decided  mainly  on  its  o^ 
facta."  Odgers,  Libel  &  Slander, 
p.  2. 

The  general  rule  is  that  the  alleged 
libelous  publication,  when  referring 
to  a  person  engaged  in  business  of 
a  merchant,  in  determining  whether 
the  publication  is 
libelous  per  se,  is,  nSSS^^mt, 
if  the  publication 
imputes  to  the  merchant  any  fraud, 
dishonesty,  misconduct,  or  insolv- 
ency or  incapacity  in  the  manage- 
ment of  said  business,  or  any 
connection  therewith,  then  said  pub- 
lication is  termed  libdous  per  se. 

The  publication  in  the  case  at  bar, 
if  libelous,  is  to  be  determined  so 
under  the  subdivision  of  the  statute 
which  provides:  "Or  which  tends 
to  deprive  him  of  public  confidence, 
and  to  injure  him  in  his  occupa- 
tion." 

This  court,  in  the  case  of  N.  S. 
Sherman  Mach.  Co.  v.  Dun,  28  Okla. 
447,  114  Pac.  617,  stated:  "The 
question  essential  for  determination 
is  whether  said  publication  was  li- 
belous per  se.  The  alleged  libel  does 
not  impute  to  the  plaintiff  any 
fraud,  dishonesty,  misconduct,  or 
incapacity  in  the  management  of 
said  business,  or  in  connection 
therewith,  or  in  any  other  relation 
of  life." 
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Odgers  on  Libel  &  Slander,  p.  32, 
stated  as  follows :  "Any  printed  or 
written  words  are  libelous  which 
impeach  the  credit  of  any  merchant 
or  trader  by  imputing  to  him  bank- 
ruptcy, insolvency,  or  even  emp- 
harassment,  either  past,  present,  or 
future,  or  which  impute  to  him 
fraud  or  dishonesty  or  any  mean  or 
dishonorable  conduct  in  his  busi- 
ness, or  which  impugn  his  skill,  or 
otherwise  injure  Mm  in  the  way  of 
his  trade  or  emplo3^ent." 

In  referring  to  injuring  a  person 
in  his  trade  or  business,  the  supreme 
court  of  New  York,  in  the  case  of 
Armstrong  v.  Sun  Printing  &  Pub. 
Asso.  137  App.  Div.  828,  122  N.  Y. 
Supp.  631,  states  as  follows:  "In 
order  that  words  shall  be  libelous 
per  se  as  disparaging  a  person  in  his 
trade  or  business,  they  must  have 
been  spoken  of  plaint^  in  relation 
thereto,  and  be  of  such  a  character 
as  would  prejudice  him  by  impeach- 
ing either  his  skill  or  Imowledge,  or 
attacking  his  conduct  in  such  busi- 
ness." 

Cyc,  in  treating  this  subject  and 
dealing  wiUi  merchants,  tradesmen, 
and  manufacturers  (26  Cyc.  337), 
lays  down  the  following  rule : 
"Every  wilful  and  unauthorized  im- 
putation, spoken,  written,  or  print- 
ed, which  imputes  to  a  merchant, 
manufacturer,  or  other  business 
man  conduct  which  is  injurious  to 
his  character  and  standmg  as  a 
merchant,  manufacturer,  or  busi- 
ness man,  is  libelous  or  slanderous 
as  the  case  may  be.  .  .  .  Words 
charging  one  with  being  engaged 
in  a  perfectly  law- 
ful transaction,  or 
merely  doing  that 
which  he  has  a  legal  right  to  do,  are 
not  actionable  per  se." 

26  Cyc.  on  page  265,'Iay8  down 
the  rule  as  to  what  articles  are  li- 
belous per  se,  and  states  as  follows : 
"Words  in  disparagement  of  goods, 
relating  to  the  quality  of  articles 
made,  produced,  or  sold,  but  con- 
taining no  imputations  in  them- 
selves affecting  personal  character 
or  reputation,  are  not  held  to  be  li- 
belous per  se." 
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The  supreme  court  of  New  York, 
in  the  case  of  Hehmeyer  v.  Harper's 
Weekly  Corp.  170  App.  Div.  459,  on 
pag6  461,  156  N.  Y.  Supp.  100,  in 
viewing  the  authorities,  stated  as 
follows :  "It  has  long  been  the  set- 
tled law  of  this  state  that  an  attack, 
not  on  a  manufacturer  or  trader, 
but  upon  the  quality  of  an  article  he 
makes  or  vends,  must,  to  be  action- 
able per  se,  import  that  he  is  guilty 
of  deceit  or  nmlpractice  in  making 
or  vending  the  article,  and  other- 
wise there  is  no  cause  of  action  un- 
less special  damages  are  alleged. 
Tobias  v.  Harland,  4  Wend.  537 ; 
Kennedy  v.  Press  Pub.  Co.  41  Hun, 
422 ;  Le  Massena  v.  Storm,  62  App. 
Div.  160,  70  N.  Y.  Supp.  882;  Mar- 
tin Fire  Arms  Co.  v.  Shields,  171  N. 
Y.  384.  69  L.R.A.  310,  64  N.  E.  163, 
and  cases  cited;  Adolph  Philipp  Co. 
V.  New  York  Staatz-Zeitung,  165 
App.  Div.  877, 150  N.  Y.  Supp.  1044. 
See  also  Dooling  v.  Budget  Pub.  Co. 
144  Mass.  258,  59  Am.  Rep.  83,  10 
N.  E.  809 ;  Victor  Safe  &  Lock  Co. 
V.  Deright,  77  C.  C.  A.  437, 147  Fed. 
211,  8  Ann.  Cas.  809;  Hopkins 
Chemical  Co.  v.  Bead  Drug  &  Chem- 
ical Co.  124  Md.  210,  92  Atl.  478; 
Bosi  V.  New  York  Herald  Co.  33 
Misc.  622,  68  N.  Y.  Supp.  '898,  af- 
firmed in  68  App.  Div.  619,  68  N.  Y. 
Supp.  1134." 

Again,  the  supreme  court  of  New 
York,  in  the  case  of  Willis  v.  Eclipse 
Mfg.  Co.  81  App.  Div.  691,  81  N.  Y. 
Supp.  359,  stated  as  follows:  "A 
letter  charging  a  merchant  with 
'cutting*  prices  on  a  certain  bicycle 
brake,  but  which  does  not  charge 
that  plaintiff  was  bound  by  any  con- 
tract not  to  cut  prices,  or  that  he 
was  c<mnected  with  any  contract  to 
maintain  them,  was  not  libelous 
per  se." 

The  supreme  court  of  errors  of 
Connecticut,  in  the  case  of  Don- 
aghue  v.  Gaffy,  54  Conn.  257,  7  Atl. 
652,  states  as  follows:  "Where  de- 
fendant, a  retail  seller  of  liquor,  is- 
sues a  circular  to  other  retail  sellers 
of  his  town,  charging  that  plaintiffs, 
wholesale  sellers  of  liquor,  being 
vexed  by  his  having  ceased  to  buy 
from  them,  overbid  him  in  the  mat- 
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tor  of  a  lease,  and  turned  him  out  of 
hia  place  of  business,  plaintiffs,  in 
the  absence  of  special  damages,  have 
no  cause  of  action." 

17  B.  C.  L.  p.  296»  states  as  fol- 
lows: "Not  every  conceivable 
charge  which  may  possibly  lessen  a 
man's  business  will  warrant  a  re- 
covery of  damages  for  the  publica- 
tion thereof.  .  .  .  Also,  on  the 
ground  that  it  is  not  a  libel  to  charge 
a  person  with  having  done  that 
which  he  may  legally  and  properly 
do,  it  has  been  held  not  libelous  to 
publish  a  copy  of  a  public  record  of 
conditional  sales  made  by  a  retail 
merchant,  although  the  publication 
subjects  the  seller  to  the  hatred  of 
his  customers  and  injures  him  in  his 
business.  There  are  a  few  other 
limitations  on  the  right  to  recover 
damages  for  imputations  affecting 
one's  profession  or  business,  which 
must  be  noted.  Thus,  the  publica- 
tion of  an  article  stating  that  a  din- 
ner furnished  by  a  caterer  on  a  pub- 
lic occasion  was  'wretched,'  and  was 
served  *in  such  a  way  that  even 
hungry  barbarians  might  justly  ob- 
ject/ and  that  'the  cigars  were  sim- 
ply vile,  and  the  wines  not  much 
better/  has  been  held  not  actionable 
per  se,  -on  the  ground  that  such  a 
charge  relates  to  but  one  occasion, 
and  is  therefore  not  a  libel  on  the 
plaintiff  in  the  way  of  his  business, 
and  that  therefore  in  such  a  case  no 
recovery  will  be  allowed  without 
proof  of  special  damages." 

We  will  then  see  if,  under  the  rea- 
soning adopted  in  the  above-entitled 
cases,  this  publication  can  be  said  to 
be  libelous  per  se,  by  giving  to  the 
words  used  in  the  publication  their 
most  natural  and  obvious  meaning, 
and  by  giving  to  them  that  meaning 
which  would  most  naturally  be  as- 
cribed thereto  by  those  who  would 
read  the  publication.  The  natural 
and  ordinary  construction  that 
would  be  placed  upon  the  article 
would  be  the  bond  the  defendant  had 
would  only  be  accepted  by  the  plain- 
tiff as  having  a  value  of  $50.  The 
publication  does  not  state  whose 
bond  this  is,  nor  does  it  state  that 
Armstrong,  Byrd,  &  Company  had 


signed  the  bond  or  had  guaranteed 

the  payment  of  the  same.  The  pub- 
lication does  not  say,  nor  does  it 
purport  to  say,  that  Armstrong, 
Byrd,  &  Company  ever  agreed  to  ac- 
cept the  bond.  The  publication  only 
states  that  Armstrong,  Byrd,  & 
Company  refused  to  accept  this 
bond  of  the  defendant  when  shown 
to  them,  for  the  sum  of  $100. 

It  does  not  impute  dishonesty, 
nor  does  it  accuse  the  plaintiff  of 
any  misconduct  in  its  business.  It 
does  not  accuse  the  plaintiff  of  bad 
faith  or  breach  of  contract.  As  was 
said  in  25  Cyc.  337,  above:  "Words 
charging  one  with  being  engaged  in 
a  perfectly  lawful  transaction  or 
merely  doing  that  which  he  has  a 
legal  right  to  do  are  not  actionable 
per  se." 

There  is  no  imputation  in  this 
publication  that  Armstrong,  Byrd, 
&  Company  did  any  more  than 
what  they  had  a  right  to  do. 

We  therefore  agree  with  the  form- 
er opinion  of  this  court  that  the 
article,  in  and  of  itself,  does  not 
come  within  the  class  of  publica- 
tions that  are  clearly  defamatozy  on 
their  face,  and  are  actionable  per 
se,  and  that  the  said  publication  is 
not  susceptible  of 
such  a  construction.  '"^ 
We  must,  therefore,  hold  that  the 
same  is  not  what  is  termed  as  **li- 
.  belous  per  se." 

If  the  publication  is  libelous,  it 
must  come  within  that  class  of  cases 
as  being  reasonably  susceptible  of  a 
defamatory  as  well  as  an  innocent 
meaning,  and  those  publications 
that  are  termed  and  designated  as 
not  libelous  per  se.  In  order  for  the 
petition  to  state  a  cause  of  action,  it 
is  necessary  for  the  plaintiff  to  plead 
by  way  of  inducement  or  averment, 
colloquium  and  innuendo,  certain 
extrinsic  facts  which  connect  the 
plaintiff  with  the  libelous  publica- 
tion, and  to  plead  the  meaning  the 
words  have  and  that  they  would  be 
•understood  to  have  in  connection 
with  the  libelous  article  as- pub- 
lished. 

The  rule  is  laid  down  in  13  Gnc. 
Fl.  &  Pr.  32,  as  follows :  "If  the  al- 
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leged  defamatory  words  are  not 
actionable  on  their  face,  but  derive 
jnmmMmm-  defamatory 
uiN^-ext>ia»to  import  from  extrin- 
sic  facts  and  cir- 
cumstances, such  extrinsic  facts  and 
circumstances  must  be  set  forth  and 
connected  with  the  words  charged 
by  a  proper  averment.  Words  not 
actionable  per  se  may  be  made  to 
appear  actionable  by  averring  such 
extrinsic  facts  as  will  show  that 
they  were  intended  to  be  slander- 
ous, and  were  so  understood.  These 
averments  must  be  distinctly  stated 
in*  the  inducement,  and  applied  to 
the  plaintiff  by  a  proper  colloquium, 
with  the  intended  and  understood 
meaning  correctly  set  out  in  the  in- 
nuendoes." 

The  following  cases  support  the 
above  rule:  Hays  v.  Mitchell,  7 
Blackf.  117;  Maerlender  v.  Porter, 
114  App.  Div.  180,  99  N.  Y.  Supp. 
533;  Emig  v.  Daum,  1  Ind.  App. 
146,  27  N.  E.  322;  Carter  v.  An- 
drews, 16  Pick.  1 ;  Quinn  v.  Pruden- 
tial Ins.  Co.  116  Iowa,  522,  90  N. 
W.  349. 

The  distinction  between  the  in- 
ducement or  averment  of  the  peti- 
tion, the  colloquium,  and  the 
innuendo  is  well  defined  by  text- 
writers.  Words  and  Phrases,  and 
Cyc.  But  by  reading  the  numerous 
decisions  we  often  find  no  distinc- 
tion made,  but  all  are  apparently 
grouped  together  and  referred  to  as 
being  innuendoes.  The  distinction 
between  them,  or  the  office  they  sup- 
ply in  the  petition,  is  technical,  and 
under  our  pleading,  which  requires 
that  you  plead  the  facts,  it  perhaps 
is  not  necessary  to  distinguish 
whether  the  portion  of  the  pleading 
is  properly  referred  to  as  the  aver- 
ment, inducement,  colloquium,  or 
innuendo ;  but  if  the  facts  are  prop- 
erly pleaded,  and  all  the  necessary 
allegations  are  contained  in  the  pe- 
tition, this  would  be  sufficient,  no 
difference  how  they  are  designated. 

The  supreme  court  of  Alabama,  in 
the  case  of  Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909,  speaking  through 
Justice  Mayfield  in  distinguishing 
such  phrases  and  explaining  the  of- 
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lice  and  purpose  of  each  of  them, 
states  as  follows : 

"An  inducement  is  a  statement  of 
facts  out  of  which  the  charge  arises, 
or  which  is  necessary  or  useful  to 
make  the  charge  intelligible.  In 
other  words,  it  is 
intended   to   state  f^^&i'^^S?" 
facts  by  reference 
to  which  the  libel  or  slander  is  ren- 
dered intelligible  and  is  shown  to 
contain  an  injurious  imputation. 

"A  colloquium  only  serves  to 
show  that  the  words 
were  spoken  in  ref- 
erence  to  the  matter  of  the  aver- 
ment. 

"An  innuendo  is  only  explanatory 
of  the  subject-matter  sufficiently 
expressed  before,  and  is  and  can  be 
explanatory  only  of 
such  matter.  It  can- 
not  extend  the  sense  of  the  words 
beyond  their  own  meaning  unless 
something  is  put  upon  the  record  for 
it  to  explain.  Van  Vechten  v.  Hop- 
kins, 5  Johns.  220,  4  Am.  Dec.  339. 
An  innuendo  cannot  make  a  thing 
certain  which  is,  in  fact,  uncertain. 
An  innuendo  cannot  enlarge  or  re- 
strict the  natural  meaning  of  words, 
nor  can  it  introduce  new  matter.  An 
innuendo  cannot  be  proved,  and  it- 
is  for  the  court  to  decide  whether 
given  words  or  given  publications 
are  capable  of  the  meaning  ascribed 
to  them  by  the  innuendo,  and  for  the 
jury  to  decide  whether  such  mean- 
ing is  truly  ascribed  to  them. 
Gaither  v.  Advertiser  Co.  102  Ala. 
458,  14  So.  788;  Wofford  v.  Meeks, 
129  Ala.  349,  65  L.R.A.  214,  87  Am. 
St.  Rep.  66,  30  So.  625 ;  Henderson 
v.  Hale,  19  Ala.  164;  25  Cyc.  449. 
Where  words  claimed  to  be  defama- 
tory are  capable  of  conveying  an  in- 
nocent meaning,  then  there  must  be 
an  averment  and  an  innuendo  show- 
ing not  only  that  the  words  were  in- 
tended by  plaintiff  in  a  defamatory 
sense,  but  Uiat  the  hearers  may  have 
understood  the  language  as  convey- 
ing the  alleged  defamatory  meaning. 
Smith  V.  Gafford,  88  Ala.  168.  But 
if  the  words  are  unequivocally  ac- 
tionable per  se — that  is,  charging  a 
crime — ^then  an  innuendo  will  be 
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treated  as  mere  surplusage.  25  Cyc 
452." 

For  further  discusaion  of  induce- 
ment and  colloquium,  see  25  Cyc 
436;  17  R.  C.  L.  393-395. 

"An  innuendo  is  used  to  explain 
the  meaning  of  words  employed  by 
the  defendant,  but  not  to  chuige  or 
enlarge  their  natural  meaning,  and 
whether  a  publication  is  libelous 
per  se  or  the  language  thereof  will 
bear  the  interpretation  or  convey 
the  meaning  ascribed  to  it  in  the  in- 
nuendo are  questions  of  law  for  the 
court."  State  v.  Huff,  96  Kan.  632, 
162  Pac.  642. 

"A  complaint  alleging  the  speak- 
ing of  words  not  slanderous  per  se 
must  show  by  the  innuendo  not  only 
that  the  words  were  slanderously 
uttered,  but  were  understood  in  the 
same  slanderous  sense  by  thoae  in 
whose  hearing  they  were  spoken." 
Floyd  V.  Fordyce,  53  Ind.  App.  449, 
101  N.  £.  825. 

"Where,  in  an  action  for  libel,  the 
situation  is  not  controlled  by  mat- 
ters of  inducement  or  colloquium 
pleaded,  the  question  whether  the 
publication  is  libelous  per  se  is  for 
the  court."  Sheibley  v.  Ashton,  180 
Iowa,  195,  106  N.  W.  618. 

It  is  the  duty  of  the  court  to  de- 
termine whether  the  language  used 
in  the  publication 
coMtrnctioa  can  fairly  or  rea- 
•f  iiwi.  sonably    be  con- 

strued to  have  the  meaning  imputed 
to  it  in  the  petition.  Harris  v.  Santa 
F6  Townsite  Co.  68  Tex.  Civ.  App. 
506,  125  S.  W.  77;  Penry  v.  Dozier, 
161  Ala.  292,  49  So.  909;  Emig  v. 
Daum,  1  Ind,  App.  146,  27  N.  E. 
322 ;  Rodebaugh  v.  HoUingsworth,  6 
Ind.  339 ;  State  v.  Huff,  96  Kan.  632, 
152  Pac.  642;  Sheibley  v.  Ashton, 
130  Iowa,  195, 106  N.  W.  618. 

It  is  also  held  that  a  demurrer  to 
the  petition  for  libel  and  slander 
only  admits  the  truth  of  the  facts 
Pie.di-«-iib*i  pleaded,  and  does 
~-Ammmr—       not  determine  the 

ence  of  the  pleader  based  on  the 
facts  pleaded  unless  the  facts  are 
sufficient  to  authorize  such  infer- 
ence. Harris  v.  Santa  F^  Townsite 


Co.  supra;  Wofford  Medcs,  129 
Ala.  349,  55  L.R.A.  214,  87  Am.  St. 
Rep.  66,  30  So.  625;  Naulty  v. 
Bulletin  Co.  206  Pa.  128,  55  Atl. 

862. 

The  petition  in  the  case  at  bar 
does  not  set  out  a  copy  of  the  bond 
purported  to  be  referred  to  in  the 
publication,  nor  does  it  set  out  any 
transaction  between  the  plaintiff 
and  the  defendants  where  a  bond 
was  involved,  nor  does  it  set  out  any 
transaction  or  attempt  to  set  out 
any  transaction  where  the  purchase 
of  a  piano  was  involved  between  the 
plaintiff  and  the  defendants,  or 
where  a  bond  was  offered  as  pay- 
ment. The  first  four  paragraphs  of 
the  petition  contain  just  a  general 
statement  of  who  the  plaintiff  is,  the 
character  and  reputation  it  has,  the 
kind  of  business  it  is  engaged  in,  the 
extent  of  its  business,  that  its  good 
name  and  standing  are  of  great  pe-. 
cuniary  value,  and  a  copy  of  tiie 
publication,  the  fact  tiiat  the  same 
was  published  in  the  Daily  Olda- 
homan,  a  newspaper  of  large  circu- 
lation. If  the  petition  does  state  a 
cause  of  action  by  pleading  the 
extrinsic  facts,  it  roust  be  deter- 
mined from  the  fifth  paragraph  of 
the  petition,  which  paragraph  is  as 
follows: 

"(5)  The  plaintiff  alleges  that 
about  November  1,  1908,  it  had  de- 
livered to  certain  customers  and 
prospective  customers,  piano  bonds 
for  different  sums  of  money,  and 
that  said  bonds  were  good  for  the 
amounts  named,  as  part  payment 
upon  the  purchase  of  pianos  from 
the  plaintiff. 

"That,  by  the  said  printed  article, 
the  defendant  intended  to  allege  and 
did  allege  that  the  bond  of  the  plain- 
tiff, which  the  plaintiff  had  issued 
as  good  for  a  part  payment  upon 
pianos  which  the  plaintiff  had  for 
sale,  was  of  no  value  whatever. 

"The  plaintiff  avers  that  in  tiie 
said  libelous  newspaper  artide,  the 
printed  words,  'Mrs,  0.  B.  Kee/ 
were  intended  by  the  defendants  to 
mean,  and  did  mean,  tiie  defendant 
Rose  Kee,  the  wife  of  the  defendant 
0.  B.  Kee.  That  in  the  said  article. 
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by  the  printed  words,  'Arra8tronff& 
Byrd  Muaic  Company,'  the  dei&oA- 
ants  intended  to  mean,  and  did 
mean,  the  plaintiff,  'Armstrong, 
Bjrrd,  &  Company.' 

"That  by  the  said  printed  articles, 
the  defendants  by  innuendo  intend- 
ed to  allege,  publish,  and  circulate 
against  the  plaintiff,  and  did  there- 
by allege,  publish,  and  circulate 
against  the  plaintiff,  wilfully,  false- 
ly, and  maliciously,  the  libelous 
averment  that  this  plaintiff,  Arm- 
strong, Byrd,  &  Company,  made  a 
contract  with  the  defendant  Mrs. 
O.  B.  Kee,  alias  Rose  Kee,  for  the 
sale  of  a  certain  piano,  and  when 
the  said  Mrs.  0.  B.  Kee  showed  to 
the  plaintiff  a  certain  piano  bond, 
the  plaintiff  refused  to  accept  said 
bond  unless  the  defendant,  Mrs.  O. 
B.  Kee,  would  pay  to  the  plaintiff 
fifty  ($50)  dollars  more  than  the 
agreed  purchase  price  of  said  piano. 

"That  by  the  said  printed  article 
these  defendants  intended  to  allege, 
and  did  allege,  the  libelous  averment 
that  this  plaintiff  had  broken  its 
contract  with  the  defendant  Mrs. 
O.  B.  Kee,  alias  Rose  Kee,  and  re- 
fused to  comply  with  its  contract 
and  to  carry  out  its  contract  with 
the  defendant  Mrs.  0.  B.  Kee,  alias 
Rose  Kee,  and  had  wholly  repudi- 
ated the  same. 

"That  by  the  said  printed  article 
the  defendants  intended  to  allege, 
and  circulate,  and  publish,  and  did 
allege,  circulate,  and  publish,  the 
libelous  averments  that  the  con- 
tracts of  this  plaintiff  in  business 
are  of  no  binding  force,  and  that  the 
word  of  this  plaintiff  in  business  is 
unreliable,  and  that  this  plaintiff 
will  repudiate  and  refuse  to  comply 
with  any  of  its  business  contracts 
and  business  obligations,  and  that 
the  plaintiff  as  a  business  concern  is 
unreliable,  unworthy  of  belief,  un- 
worthy of  credit,  and  false  in  its 
business  dealings." 

A  great  many  of  the  states  have 
a  statute  which  makes  it  unneces- 
sary to  plead  extrinsic  facts  and 
circumstances,  or  the  inducement  or 
colloquium,  but  the  courts  of  those 
states  hold  that  in  an  action  for 
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libel,  based  upon  a  publication  which 
is  not  libelous  per  se,  it  is  necessiuy 
to  plead  the  extrinsic  facts  and  cir- 
cumstances in  order  for  the  petition 
to  state  a  cause  of  action.  It  will  be 
noticed  that  the  publication  refers 
simply  to  one  transaction,  and  does 
not  in  any  way  refer  to  the  manner 
or  method  of  the  way  the  plaintiff 
does  business.  It  is  necessary  to 
plead  by  inducement  or  averment 
such  extrinsic  facts,  to  make  the 
publication  intelligible  by  reading 
the  petition.  In  order  to  do  this, 
some  explanation  of  what  a  piano 
bond  is  should  be  given,  to  enable 
the  court,  by  reading  the  publication 
in  connection  with  the  petition,  to 
say  what  was  meant  by  referring  to 
a  piano  bond,  also  that  the  court 
might  know  by  whom  the  bond  was 
signed,  if  payable,  to  whom  payable, 
and  for  what  purposes  it  was  is- 
sued. Under  what  circumstances 
the  defendant  had  received  it, 
whether  they  had  paid  value  for  tilie 
same  or  not.  How  these  bonds  were 
disposed  of  by  the  persons  who  is- 
sued them.  The  petition  alleges 
they  were  delivered  by  the  plaintiff. 
It  should  also  state  whether  they 
were  a  gift  or  whether  sold.  These 
are  essential  facts  that  must  be 
known  by  the  court  and  pleaded  in 
the  petinon  for  the  court  to  deter- 
mine whether  the  article  can  be 
made  libelous.  The  publication  does 
not  state  those  facts.  The  only 
thing  the  petition  states  is  that  the 
plaintiff  had  delivered  certain  piano 
bonds  to  certain  customers  and  pro- 
spective purchasers,  and  they  were 
good  for  $100  on  the  purchase  price 
of  the  piano.  This  is  the  only  ref- 
erence to  the  piano  bond  in  the  pe- 
tition. 

The  publication  refers  to  the  pur- 
chase of  a  piano  by  the  defendants 
from  the  plaintiff,  or  an  attempt  to 
purchase  the  same.  A  proper  aver- 
ment that  the  court  might  know 
what  this  transaction  was  should  be 
set  out  in  the  petition,  or,  if  there 
was  no  transaction  of  any  kind  or 
character  in  reference  to  the  pur- 
chase of  the  piano,  then  that  should 
be  stated. 


Digitized  by 


Google 


1868 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJt. 


It  is  also  necessary  to  set  out 
something  about  the  transaction  as 
to  whether  a  piano  bond  was  of- 
fered in  payment  for  a  piano ;  if  so, 
then  this  should  be  set  out.  In  this 
the  pleader  has  failed  to  set  out  any 
of  said  facts. 

These  are  the  proper  induce- 
ments or  averments  that  must  be 
pleaded  in  order  that  one  may  read 
them  in  connection  with  the  publi- 
cation, in  order  to  see  if  said  publi- 
cation is  defamatory. 

The  colloquium  then  would  be  to 
plead  the  facts,  showing  that  this 
publication  was  directed  toward  this 
particular  transaction  or  to  plain- 
tiff's business  in  general;  then  the 
court  could  say  by  construing  the 
publication,  in  connection  with  this 
transaction,  whether  the  language 
used  under  such  conditions  was  de- 
famatory, but  there  is  no  colloquium 
in  the  petition.  There  is  no  allega- 
tion in  the  petition  that  the  publica- 
tion refers  to  any  transaction  what- 
ever. 

The  innuendo,  then,  would  be  to 
show  wherein  the  publication  was 
ambiguous,  and  by  giving  the  am- 
biguous words  their  proper  con- 
struction, or  one  the  general  public 
would  give  to  the  same  when  used 
in  reference  to  the  transaction  set 
out  in  the  averment,  if  they  then 
became  defamatory. 

It  will  be  for  us  to  determine 
whether  the  language  used  in  the 
publication  can  reasonably  be  con- 
strued to  have  a  meaning  imputed 
to  it  in  paragraph  five.  This  para^ 
graph  is  divided  into  five  sections. 
We  will  take  them  up  and  dispose  of 
them  separately. 

The  first  section  is  a  proper  aver- 
ment or  inducement  to  be  pleaded. 

The  second  section,  the  plaintiff 
alleges  that  the  defendant  meant 
and  intended  to  allege  that  the  bond 
was  of  no  value  whatever.  This 
must  be  considered  in  a  technical 
sense  an  innuendo,  and  the  rule 
placed  upon  the  construction  to  be 
given  an  innuendo  is  defined  in 
Newell  on  Slander  &  Libel,  §  762,  as 
follows : 

'The  office  of  an  innuendo  is  to 


define  the  defamatory  meaning 
which  the  plaintiff  seeks  to  put  upon 
the  words  complained  of,  to  show 
how  they  come  to  have  the  defuna- 
tory  meaning  claimed  for  them,  and 
also  to  show  how  they  relate  to  the 
plaintiff,  whenever  that  is  not  dear 
upon  the  face  of  them.  But  an  in- 
nuendo must  not  introduce  new 
matter,  or  enlarge  the  natural  mean- 
ing of  words.  It  must  not  put  upon 
them  a  construction  which  they  will 
not  bear.  It  cannot  alter  or  extend 
the  sense  of  the  defamatory  "words, 
or  make  that  certain  which  is  in 
fact  uncertain.  If  the  words  are 
incapable  of  the  meaning  ascribed 
to  them  by  the  innuendo,  and  are 
prima  facie  not  actionable,  the  judge 
at  the  trial  will  sometimes  order  a 
nonsuit.  But  if  the  words  are  cap- 
able of  the  meaning  ascribed  to 
them,  however  improbable  it  may 
appear  that  such  was  the  meaning 
conveyed,  it  is  properly  province  of 
the  jury  to  say  whether  they  were 
in  fact  so  understood. 

"The  o£9ce  of  the  innuendo  is  to 
aver  the  meaning  of  the  language 
published.  Therefore,  if  the  mean- 
ing of  the  language  is  plain,  no  in- 
nuendo is  needed.  Their  use  of  it 
can  never  change  the  import  of  the 
words,  nor  add  to  nor  enlarge  their 
sense.  'An  innuendo  helps  nothing 
unless  the  words  to  which  it  applied 
have  a  violent  presumption  of  the 
innuendo.'  If  ttie  conmion  under- 
standing of  men  takes  hold  of  the 
published  words  and  at  once  ap- 
plies, without  difficulty  or  doubt,  a 
libelous  meaning  thereto,  an  in- 
nuendo is  not  needed  and  would  be 
but  useless  surplusage  in  pleading." 

The  following  cases  have  held 
"that  an  innuendo  cannot  be  used  to 
enlarge  the  meaning  of  words,  nor 
attribute  to  them  a  meaning  which 
they  would  not  bear."  Van  Vechten 
V.  Hopkins,  6  Johns.  220,  4  Am.  Dec 
339;  Penry  v.  Dozier,  161  Ala.  292, 
49  So.  909;  Naulty  v.  Bulletin  Co. 
206  Pa.  128,  55  AU.  862;  Wisner  v. 
Nichols,  166  Iowa,  16,  143  N.  W. 
1020;  Maerlender  v.  Porter,  114 
App.  Div.  180.  99  N.  Y.  Supp.  533 ; 
Quinn  v.  Prudential  Ins.  Co.  116 
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Iowa,  522,  90  N.  W.  349 ;  Moore  v. 
Miers,  78  N.  J.  L.  201,  73  Atl.  32. 

Thds  section  in  the  petition  is  im- 
properly pleaded,  and  the  publica- 
tion wldch  states  that  the  $100  bond 
would  only  be  accepted  for  $50  can- 
not support  an  innuendo  or  allega- 
tion that  it  is  worthless,  and  has  no 
value.  In  detefmining  whether  the 
petition  states  a  cause  of  action,  this 
section  of  the  paragraph  and  con- 
struction placed  upon  the  same  must 
be  disregarded. 

The  third  section  refers  only  to 
the  parties  and  who  is  meant  by 
reference  to  the  names.  This  is  a 
proper  innuendo. 

The  fourth  section  alleges  the 
,  publication  meant  that  Mrs.  Kee 
bad  purchased  a  piano,  and,  when 
she  showed  her  bond,  the  plaintiff 
refused  to  accept  the  same  unless 
she  would  pay  $50  more  than  the 
agreed  purchase  price  of  the  piano. 
This  is  a  correct  pleading  and  state- 
ment by  way  of  innuendo,  unless  it 
would  be  said  that  ths  article  should 
be  construed,  not  that  t^iey  add  $50 
to  the  price  of  the  piano,  but  they 
required  her  to  pay  $50  more  than 
they  had  paid  for  the  bond;  but  the 
result  would  be  the  same.  It  would 
still  leave  the  value  of  the  bond  at 
$50. 

In  the  fifth  section,  plaintiff  al- 
leges that  the  article  meant  that 
this  plaintiff  had  broken  its  contract 
with  Mrs.  0.  B.  Kee,  and  refused  to 
carry  out  its  contract  with  her,  and 
had  wholly  repudiated  the  same.  In 
a  strict  technical  sense,  this  is  plead- 
ed by  innuendo. 

It  must  be  remembered  that  no 
copy  of  the  purported  bond  referred 
to  in  the  publication  is  pleaded.  It 
must  be  further  remembered  that 
the  pleading  in  no  manner  refers  to 
any  transaction  between  the  plain- 
tiff and  the  defendant,  where  a 
piano  bond  was  involved;  nor  does 
the  pleader  in  any  way  refer  to  any 
transaction  between  the  plaintiff 
and  the  defendant  where  a  piano 
was  sold  or  where  a  bond  was  of- 
fered in  payment.  Then,  without 
pleading  that  there  had  been  a  con- 
tract for  the  sale  of  a  piano  and  that 
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the  plaintiff  had  refused  to  accept 
the  bond,  the  publication  cannot  be 
construed  to  mean  that  the  plaintiff 
had  broken  its  contract  with  l^e  de- 
fendant, and  had  refused  to  carry 
out  its  contract,  and  had  wholly  re- 
pudiated the  same.  There  is  nois- 
ing in  the  publication  that  refers  to 
the  fact  that,  at  the  time  Rose  Kee 
bought  the  piano,  the  plaintiff 
agreed  to.  accept  a  piano  bond. 
There  is  nothing  in  the  publication, 
nor  the  pleadings  either,  that  al- 
leges the  plaitatiff  had  delivered  a 
piano  bona  to  Mrs.  Kee.  This  in- 
terpretation of  this  publication  can- 
not be  sustained  without  pleading 
some  extrinsic  facts  that  connect 
the  plaintiff  with  the  fact  that  they 
had  given  Mrs.  Kee  a  bond  and  then 
allege  the  fact  that,  when  she  pre* 
sented  it,  they  repudiated  it.  The 
publication  cannot  bear  such  a  con- 
struction, without  pleading  some 
facts  to  base  such  a  construction 
upon.  These  allegations  must  be 
treated  as  surplusage,  and  cannot 
add  to  or  take  from  the  petition  in 
determining  whether  it  states  a 
cause  of  action. 

The  sixth  section,  the  plaintiff  al- 
leges by  innuendo  that  the  article 
means  that  the  contracts  of  plain- 
tiff's business  are  of  no  binding 
force.  That  construction  cannot  be 
placed  upon  the  publication,  because 
the  publication  does  not  refer  to  any 
contract,  which  they  refused  to 
comply  with,  nor  does  it  say  that 
plaintiff  did  anything  that  it  did  not 
have  a  legal  right  to  do,  and  the 
pleading  in  no  way  refers  to  or  al- 
leges that  there  was  a  contract  be- 
tween the  plaintiff  and  the  defend- 
ant that  was  repudiated,  or  over 
which  there  was  any  controver^. 

The  next  portion  of  the  petition 
alleges  that  article  means  the  plain- 
tiff is  unreliable  in  business.  Cer- 
tainly that  cannot  be  a  proper  in- 
terpretation to  be  given  to  this 
publication.  If  that  denotes  unreli- 
ability, then  it  can  be  said,  if  J 
state  that  I  bought  a  suit  of  dothev 
of  a  merchant  and  offered  a  Liberty 
bond  in  payment  therefor,  and  he 
refused  to  accept  the  same  at  its 
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face  value,  that  would  impute  that 
the  merchant  is  unreliable. 

The  next,  they  allege  that  this 
article  means  that  the  plaintiff  will 
repudiate  and  refuse  to  comply  with 
any  of  its  business  contracts  and 
obligations.  This  publication  can- 
not be  80  construed,  unless  the 
plaintiff  attempts  to  connect  it  with 
some  transaction  where  they  re- 
fused to  comply  with  a  contract, 
and  this  the  plaintifif  has  not  al- 
leged, nor  attempted  to  connect  it  in 
its  pleading  to  any  contract  existing 
between  these  parties  or  any  other 
parties. 

They  next  allege  that  the  article 
meant  that  the  plaintiff  as  a  busi- 
ness concern  was  unreliable,  un- 
worthy of  belief  J  unworthy  of  credit, 
and  fraudulent  in  its  business  deal- 
ings. They  have  attempted  to  plead 
this  by  innuendo.  Remembering 
that  the  term  "innuendo"  cannot  be 
used  to  enlarge  the  meaning  of 
words,  nor  attribute  a  meaning 
which  they  will  not  bear,  it  can  be 
readily  seen  that  this  is  placing  an 
imaginary  construction  upon  the 
words  used  in  this  publication,  and 
giving  to  them  a  meaning  -vdiich  is 
improper. 

The  balance  of  the  petition  goes 
simply  to  the  question  of  damages. 
We  then  have  the  petition  stripped 
of  its  improper  pleadings  by  way  of 
innuendoes,  and  as  a  matter  of  law 
are  improper,  and  no  such  a  con- 
struction can  be 
"S?cm.n"br  placed  upon  said 
complainant-  words  as  pleaded, 
and  therefore  can- 
not be  taken  into  consideration  by 
the  court.  The  portion  of  tiie  peti- 
tion, then,  which  is  properly  plead- 
ed in  order  for  the  court  to  deter- 
mine whether  this  article  is  libelous, 
will  be  the  first,  third,  and  fourth 
sections  of  paragraph  five,  which 
portion  of  the  petition  then  would 
be  as  follows : 

"(5)  The  plaintiff  alleges  that 
about  November  1,  1908,  it  had  de- 
livered to  certain  customers  and 
prospective  customers,  piano  bonds 
for  different  sums  of  money,  and 
that  said  bonds  were  good  for  the 


amounts  named,  as  part  payment 
upon  the  purchase  of  pianos  from 

the  plaintiff. 

"The  plaintiff  avers  that  in  the 
said  libelous  newspaper  article,  the 
printed  words,  *Mrs.  0.  B.  Kee,' 
were  intended  by  the  defendants  to 
mean,  and  did  mean,  the  defendant 
Rose  Kee,  the  wife  of  the  defendant 
O.  B.  Kee.  That  in  the  said  article, 
by  the  printed  words  'Armstrong  & 
Byrd  Music  Company,*  the  defend- 
ants intended  to  mean,  and  did 
mean,  the  plaintiff  'Armstrong, 
Byrd,  &  Company.' 

"That  by  the  said  printed  articles, 
the  defendants  by  innuendo  intend- 
ed to  allege,  publish,  and  circulate 
against  the  plaintiff,  and  did  there- 
by allege,  publish,  and  circulate 
against  the  plaintiff,  wilfully,  false- 
ly, and  maliciously,  the  libelous 
averment  that  this  plaintiff,  Arm- 
strong, Byrd,  &  Company,  made  a 
contract  with  the  defendant  Mrs. 
0.  B.  Kee,  alias  Rose  Kee,  for  the 
sale  of  a  certain  piano,  and,  when 
the  said  Mrs.  0.  B.  Kee  showed  to 
the  plaintiff  a  certain  piano  bond, 
the  plaintiff  refused  to  accept  said 
bond  unless  the  defendant,  Mrs.  O. 
B.  Kee,  would  pay  to  the  plaintiff 
fifty  ($50)  dollars  more  than  the 
agreed  purchase  price  of  said 
piano." 

We  then  have  a  petition  attempt- 
ing to  state  a  cause  of  action  for 
libel  upon  a  publication  which  is  not 
libelous  per  se,  and  the  pleader  has 
not  connected  this  publication  with 
any  transaction  whatever.  The  only 
fact  that  is  pleaded  in  order  to 
determine  whether  the  publication  is 
libelous  or  not,  that  does  not  appear 
from  reading  the  publication,  is  that 
the  plaintiff  herein  had  delivered 
certain  bonds  to  certain  customers 
and  prospective  customers  that  were 
worth  $100  on  the  purchase  of  a 
piano.  There  is  no  allegation  in  the 
petition  as  to  the  meaning  the  gen- 
eral public  would  give  to  tiiis  article 
as  published,  or  how  it  would  be 
naturally  construed  by  tJiem.  The 
pleader  has  pleaded  only  in  general 
terms.  As  was  said  in  the  case  of 
Penry  v.  Dozier,  161  Ala.  292,  49 
So.  909 :  "A  mere  allegation  in  the 
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complaint  that  it  was  intended  to 
cbai^  a  crizne»  or  to  degrade  or 
bring  the  plaintiff  into  contempt  or 
ridicule,  cannot  be  sufficient." 

A  case  where  the  pleading  is  very 
similar  ia  the  case  of  Wallace  v. 
Homestead,  117  Iowa.  348,  90  N.  W. 
835,  where  the  plaintiff  attempted 
to  plead  a  cause  of  action  very  sim- 
ilar to  the  one  at  bar,  and  the  court 
held  that  the  publication  was  not 
libelous  per  se  and  the  innuendo 
.pleaded  was  improper,  and  that  the 
words  could  have  no  such  meaning. 

Another  rule,  this  publication  re- 
fers only  to  a  particular  transac- 
tion, and  without  the  proper  aver- 
ments or  pleadings  cannot  be  held 
to  be  construed  to  reflect  upon  the 
general  way  or  manner  that  the 
plaintiff  does  business.  This  theory 
is  supported  in  the  case  of  Dooling 
V.  Budget  Pub.  Co.  144  Mass.  258, 
59  Am.  Rep.  83,  10  N.  £.  809. 

We  must  remember  that  it  is  not 
actionable  per  se,  when  a  publica- 
tion charges  one  with  being  engaged 
in  a  perfectly  lawful  transaction,  or 
doing  that  which  he  has  a  legal  ri|^ 
to  do,  and,  unless  there  is  some  in- 
ference that  can  be  drawn  from  this 
pob!icati<»),  by  construing  it  with 
extrinsic  facts  set  out  in  the  peti- 
tion, that  the  plaintiff  was  doing 
that  which  he  luid  no  legal  right  to 
do,  then  the  petition  does  not  state 
a  cause  of  action.  This  article  not 
being  libelous  per  se,  and  the  plain- 
tiff not  h&ving  pleaded  extrinsic 
facts  and  circumstances  connecting 
this  publication  with  any  transac- 
tion between  the  plaintiff  and  the 
defendant  or  anyone  else,  but  plead- 
ed in  general  terms  by  attributing 
a  meaning  which  the  publication 
will  not  support,  and  which  cannot 
be  given  the  said  words,  then  it  can- 
not be  said  to  be  libelous.  Then  we 
have  the  petition  practically  with- 
out any  inducement,  colloquium,  or 
proper  innuendoes,  to  determine 
whether  the  publication  is  libelous. 

The  plaintiff  in  one  petition  for 
rehearing  sets  out  a  copy  of  the 
bond.  While  in  construing  the  peti- 
tion, -thfe  bond  cannot  properly  be 
oonAidered,  as  it  is  not  attached  to 
6  A.L.K.— 86. 
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the  petition,  but  the  fact  that  the 
plaintiff  has  referred  to  Ihe  same  in 
the  brief.  We  will  take  the  liberty 
to  refer  to  that  fact  here.  The  bond 
is  as  follows: 

Factory  Piano  Bond.  $100. 
This  one  bond,  if  presented  at 
Armstrong,  Byrd,  &  Company,  Okla- 
homa City,  on  or  before  Nov.  2l8t, 
1908,  entitles  Mrs.  O.  B.  Eee  to  a 
credit  of  $100  on  any  new  piano  in 
their  stock,  this  bond  to  apply  as 
per  contract  with  manufacturer, 
J.  A.  Owenhouse, 

Factory  Representative, 
[Seal.]  Recorde  106. 

It  can  readily  be  seen  that  if  the 
bond  had  been  attached  to  the  peti- 
tion it  would  change  the  foundation 
for  this  cause  of  action,  and  necessi- 
tate different  allegations  in  the 
pleading.  This  bond  not  being 
signed  by  the  Armstrong,  Byrd,  & 
Company,  and  the  fact  that  they  had 
only  delivered  the  same,  with  no  al- 
legation or  intimation,  any  place, 
that  they  are  selling  this  bond,  how 
could  it  affect  their  business  or  re- 
fer to  it  in  a  defamatory  manner 
without  such  allegation?  If  this  is 
a  libel,  it  would  not  be  a  libel  against 
the  corporation,  unless  the  article  it- 
self imputes  to  this  corporation, 
dishonesty,  fraud,  deceit,  or  other 
misconduct  in  its  trade  or  business ; 
but  the  article  itself  does  not  do 
this.  The  petition  does  not  allege 
any  facts  by  which  this  can  be  done. 
If  the  publication  does  anything,  it 
only  tends  to  show  the  value  of  this 
piano  bond. 

As  was  said  by  the  supreme  court 
of  New  York  in  the  case  of 
Hehmeyer  v.  Harper's  Weekly 
Corp.  170  App.  Div.  459,  156  N.  Y. 
Supp.  98:  "An  attack,  not  on  a 
manufacturer  or  trader,  but  upon 
the  quality  of  an  article  he  makes  or 
vends,  must,  to  be  actionable  per  se, 
import  that  he  is  guilty  of  deceit  or 
malpractice  in  making  or  vending 
the  article,  and  otherwise  there  is 
no  cause  of  action  unless  special 
damages  are  alleged.  Dust  Sprayer 
Mfg.  Co.  V.  Western  Fruit  Grower, 
126  Mo.  App.  139,  103  S.  W.  566; 
Victor  Safe  &  Lock  Co.  v.  Deright, 
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77  G.  C.  A.  437, 147  Fed.  211, 8  Ann. 
Gas.  809;  Le  Massena  v.  Storm,  62 
App.  Div.  150.  70  N.  Y.  Supp.  882. 

The  most  that  can  be  said  of  this 
article  is  that  this  piano  bond,  in- 
stead of  being  worth  $100,  was  only 
wortii  $50.  There  is  no  averment  or 
extrinsic  fact  alleged  in  the  petition 
which  in  any  way  connects  this  bond 
with  the  plaintiff,  any  more  than 
they  delivered  the  same.  There  is 
no  allegation  in  the  petition  that  re- 
fers to  any  contract  between  the 
signer  of  the  bond  and  Armstrong, 
Byrd,  &  Gompany.  The  bond  on  its 
face  does  not  purport  to  be  good 
after  the  2l8t  of  November,  1908. 
The  article  published  was  published 
November  22.  Construing  the  ireti- 
tion  as  plaintiffs  have  suggested,  in 
the  light  of  the  wording  of  the 
piano  bond,  this  would  make  the 
plaintiff's  petition  still  more  vulner- 
able to  attack  by  demurrer.  We 
have  the  petition  which  simply  sets 
forth  the  publication,  and  to  whom 
it  refers,  and  the  allegation  that  the 
plaintiff  had  delivered  it  and  would 
accept  the  bond  as  of  the  value  of 
$50,  and  the  bond  itself  which  shows 
it  was  not  signed  by  the  plaintiff, 
and  no  intimation  in  the  publication 
that  the  plaintiff  was  even  obliged 
to  accept  the  same. 

The  criticism  of  the  petition  !s 
that  the  pleader  has  attempted  to 
use  general  terms  and  suggestions 
in  a  general  way,  that  this  publica- 
tion refers  to  the  general  conduct  of 
the  plaintiff  in  its  business,  without 
pleading  any  of  the  extrinsic  facts 
to  show  in  what  way  or  what  man- 


ner it  could  be  so  construed.  It'  in 
no  way  or  manner  refers  to  the  con- 
duct or  the  manner  in  which  the 
plaintiff  conducts  its  business.  Hav- 
ing decided  that  the  publication  is 
not  libelous  per  se,  then  it  is  not  li- 
belous as  pleaded  by  the  plaintiff  for 
the  reason  that  he  has  not  pleaded 
any  extrinsic  facts  by  which  the 
publication  can  be  so  construed. 
The  publication,  construed  in  the 
light  of  the  plead- 
ings, does  not  im-  fSteSS^Ifii.. 
pute  dishonesty,  or 
bad  faith  in  l^e  plaintiff,  nor  can 
the  same  be  so  construed  from  any 
extrinsic  facts  alleged  In  the  peti- 
tion. 

The  petition  does  not  allege,  nor 
can  the  publication  be  construed  to 
accuse  the  plaintiff  of  doing  any- 
thing it  did  not  have  a  legal  ri^ 
to  do.  The  petition  does  not  even 
allege  as  to  how  this  publication 
would  be  construed  by  the  general 
public.  There  are  no  facts  alleged 
in  the  petition  that  connect  this  pub- 
lication with  any  transaction 
which  the  court  could  say  this  publi- 
cation is  libelous. 

We  must,  tiierefore,  condudetfaat 
the  petition  does  not  state  a  cause  of 
actioii,  and  that  the  court  commit- 
ted error  in  overruling  the  de- 
murrer, and  the  case  is  therefore 
reversed  and  remanded,  with  direc- 
tions to  the  court  to  sustain  the 
demurrer  to  the  petition. 

Owen,  Ch.  J.,  and  Sharp,  Harri- 
son, Pitchford,  Johnson,  and  Big- 
gins, JJ.,  concur. 

Kane,  J.,  dissents. 


ANNOTATION. 

Libel  and  aluidcr:  diargmg  one  with  fulim  to  keep  his  ciontrartfc 


Charges  of  failure  to  pay  debts,  or 
of  misrepresenting  goods  sold,  or  of 
matters  necessarily  involving  dishon- 
esty are  excluded. 

Very  few  cases  have  been  found 
within  the  scope  of  this  note. 

It  is  not  libelous  to  publish  of  the 
plaintiff  that  to  get  rid  of  a  just  claim 
in  court  he  set  up  as  a  defense  the 


existing  prohibitory  law.  Homer  v. 
Engelhardt  (1876)  117  Mass.  589. 

It  is  not  libelous  to  charge  of  ttie 
maker  of  a  note  that  when  it  became 
due  he  begged  for  deli^,  which  was 
granted,  and  afterwards  pleaded  the 
Statute  of  Limitations.  Bennett  v. 
Williamson  (1860)  4  Saadt  (N.  TO 
60,  < 
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"The  publication  of  a  false  state- 
ment that  one  has  in  a  particular  in- 
stance, even  without  sufficient  reason^ 
refused  to  pay  a  claim  airainst  him 
until  its  validity  has  been  adjudicated* 
is  certainly  not  actionable  unless  some 
particular  injury,  directly  resulting 
from  tiie  publication,  is  alleged." 
Pascone  v.  Morning  Union  Co.  (1907) 
79  Conn.  623,  65  Atl.  972. 

In  Crisp  v.  Gill  (1857)  29  L.  T* 
(Eng.)  82,  it  was  held  that  it  was  a 
privileged  communication  where  a 
customer  said  to  his  butcher,  in  the 
presence  of  other  customers:  "I  in- 
tended to  have  dealt  with  yon,  but  I 
shall  not  do  bo,  for  you  changed  the 
lamb  that  I  bought  of  yon  for  a  coarse 
piece  of  mutton." 

But  it  is  error  to  sustain  a  demurrer 
to  a  declaration  which  alleges  that  the 
defendant  sent  out  postal  cards  to  the 
plaintiff's  customers  as  follows: 
"Dear  Sir: — I  drop  you  a  line  to  let 
you  know  [plaintiff],  my  successor  in 
busineM,  is  not  legally  responsible  for 
his  contracts,  as  he  is  yet  a  minor, 
under  twenty-one  years  of  age.  A 
word  to  the  wise  is  sufficient.  Store 
No.  118  South  Water  street,  I  shall 
occupy  and  do  business.  Would  be 
pleased  to  hear  from  you."  Hays  v. 
Mather  (1884)  16  111.  App.  SO. 

And  to  publish  of  a  merchant  that 
he  has  not  "succeeded  in  obtaining  the 
implicit  confidence  of  local  people," 
and  that  "he  is  looked  upon  locally  as 
an  itinerant  trader,  of  small  financial 
responaibili^  and  of  uncertain  pros- 


pects," is,  if  false,  libelons  per  se. 
Dun  V.  Weintraub  (1900)  111  Ga.  416, 
50  L.R.A.  670,  36  S.  E.  808. 

In  Spence  v.  Johnson  (1914)  142  6a. 
267,  82  S.  E.  646,  Ann.  Gas.  1916A, 
1195,  the  court  said,  in  overruling  a 
d«nurrer  to  a  petition,  the  quotations 
being  from  the  Georgia  statute:  'It 
was  alleged  ttiat  the  plaintiff  was  a 
farmer,  conducting  and  carrying  on 
a  general  farming  business;  that  the 
defendant  falsely  and  maliciously  stat- 
ed in  the  hearing  of  others,  *of  and 
concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  his  trade  and 
business,'  certain  things,  among  them 
being  that  the  plaintiff  was  of  no  ac- 
count* tiiat  he  would  not  do  what  he 
said  he  would  do,  tiiat  he  made  a  con- 
tract with  a  named  person  to  sell  his 
(plaintiff's)  cottonseed,  and  to  de- 
liver them  in  the  fall,  and  that  when 
he  brought  the  cottonseed  to  town  'he 
was  shipping  them  off,'  and  did  not 
deliver  them  to  the  purchaser,  and 
would  not  pay  the  money*  (meaning 
the  money  advanced  by  the  purchaser 
to  the  plaintiff  on  account  of  his  cot- 
tonseed). As  against  a  demurrer, 
these  allegations  are  sufficient  to  show 
that  the  words  were  used  concerning 
the  plaintiff  in  reference  to  his  trade' 
or  business." 

It  will  be  seen  that  in  the  reported 
case  (KEO  AsusTBONa,  B.  ft  (To. 
ante,  1349)  it  is  held  that  the  publi- 
cation in  question  did  not  accuse  the 
plaintiff  of  breach  of  contract. 

B.  B.  B. 


RE  ESTATE  OF  ANDREW  BERGLAND,  Deceased. 
CHARLES  EDWIN  BERGLAND,  Appt 

Oalifomta  Supreme  Court  (Dept.  Xo.  l)  —  JunB  SO,  19X0. 

(—  Cal.  — ,  182  Pac  277.) 

Byidence  —  application  of  forfeiture  chrase  to  attempt  to  probate  subse- 
quent will 

1.  A  provision  in  a  will  that  should  any  beneficiary  object  to  the  dis- 
tribution made  or  attempt  to  defeat  the  provisions  of  the  win  such  per- 
son shall  receive  only  a  nominal  sum,  and  no  more,  has  no  application  to 
an  attempt  in  good  faith  to  probate  what  purports  to  be  a  later  will,  al- 
though such  will  proves  to  be  spurious. 

iSee  note  on  this  question  beginning  on  page  1370.] 
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Will  —  construction  —  several  testa- 
mentary instruments  —  effect  of 
statute. 

2.  A  statutory  provision  that  all  tes- 
tamentary instruments  executed  by  the 
same  testator  are  to  be  taken  and  con- 
strued together  as  one  instrument  does 
not  inject  into  a  later  instrument  terms 
and  provisions  in  a  former  ope,  not 
found  in  it,  unless  by  express  refer- 
ence in  the  later  instrument  or  hy  nec- 
essary implication. 

—  imposing  conditions  on  codiciL 

3.  Unless  there  is  something  in  a  will 
to  indicate  a  contrary  intention,  any 
gift  made  by  a  codicil  is  subject  to  con- 
ditions imposed  by  the  will  on  the  tes- 
tamentary gifts  generally. 

—  provision  against  contest  —  effect 
on  subsequent  will. 

4.  A  provision  in  a  will  for  forfeiture 
of  interest  in  case  of  attempt  to  contest 
the  will  does  not  apply  to  a  subsequent 
holograithic  will  maidng  a  specific  pe- 
cuniary bequest  to  a  child  of  tha  testa- 
tor. 

—  construction  of  forfeiture  clause. 
6.  While  clauses  in  a  will  providing 

for  forfeiture  of  interest  in  case  of  at- 
tempt to  contest  the  will  are  valid  and. 
to  be  given  effect  according  to  the  in- 
tent of  the  testator,  they  are  to  be 
strictly  construed,  and  not  to  be  ex- 
tended beyond  what  was  plainly  the 
testator's  intent. 


Evidence  —  forgery  of  will  —  gen- 
uineness. 

6.  Dismissal  of  a  proceeding  to  pro- 
bate a  will  and  conviction  of  one  for 
forging  it  are  not  evidence,  in  a  pro- 
ceeding to  probate  an  earlier  will  and 
secure  distribution  according  to  its  pro- 
visions, that  the  later  will  was  not 
genuine. 

—  dismissal  of  attempt  to  probate 
later  will  —  effect 

•  7.  That  an  attempt  to  probate  a 
spurious  will  was  withdrawn  before 
hearing  does  not  destroy  its  effect  as 
a  contest  or  attempt  to  defeat  an  ear- 
lier one,  within  its  provision  that  one 
making  such  attempt  shall  be  limited 
to  a  nominal  legacy. 

—  burden  of  proof  —  good  ftiith  of  at- 
tempt to  probate  wilL 

8.  One  seeking  to  probate  a  later  will 
of  testator  is  not  bound  to  prove  that 
he  acted  in  good  faith,  to  avoid  the 
operation  of  a  provision  in  the  earlier 
one,  limiting  him  to  a  nominal  bequest 
in  case  he  attempts  to  contest  the  ear- 
lier will. 

[See  10  R.  C.  L.  897.] 

—  presumption  of  bad  faith. 

9.  No  presumptibn  of  bad  faith  in 
attempting  to  probate  a  later  will  of 
testator  arises  from  withdrawal  of  the 
attempt 

[See  10  R.  a  L.  876.] 


Appeal  by  legatee  from  an  order  of  the  Superior  Court  for  San  Diego 
County  (Sloane,  J.)  distributing  a  portion  of  a  legacy  to  the  daughter 
of  Andrew  Bergland,  deceased,  left  her  by  him,  in  a  proceeding  for  the 
probating  of  his  will.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  H.  Bowlby,  for  appellant:    S.  W.  219;  Moran  v.  Moran,  144  Iowa, 


The  condition  contained  in  the  4th 
paragraph  of  the  will  of  June  7,  1910, 
is  valid. 

Re  Miller,  156  Cal.  121,  23  L.R.A. 
{N.S.)  868,  103  Pac.  842;  Re  Kite,  155 
Cal.  436,  21  L.R.A.(N.S.)  953,  101  Pac. 
443,  17  Ann.  Gas.  993;  Re  Garcelon, 
104  Cal.  570,  32  L.R.A.  B95,  43  Am. 
St  Rep.  134,  38  Pac.  414. 

Any  legal  steps  which  amount  to  a 
dispute  of,  or  a  refusal  to  acquiesce 
in,  the  will  in  question,  or  any  pro- 
vision thereof,  works  a  violation  of 
the  condition. 

Smithsonian  Inst.  v.  Meech,  169  U. 
S.  898,  42  L.  ed.  793,  18  Sup.  Ct.  Rep. 
396;  Re  Bratt,  10  Misc.  491,  32  N.  Y. 
Supp.  168;  Perry  v.  Rogers,  52  Tex. 
Civ.  App.  594,  114  S.  W.  897;  Massie 
V.  Massie,  64  Tex.  Civ.  App.  617,  118 


461,  30  L;R.A.CN.S.)  898,  123  N.  W. 
202;  Kayhart  v.  Whitehead,  78  N.  J. 
Bq,  580,  81  Atl.  1183;  South  NorwaDc 
Trust  Co.  V.  St.  John,  92  Conn.  168, 
101  Atl.  961,  Ann.  Cas.  1918E,  1090; 
Re  Hite,  155  Cal.  436,  21  L.R.A.(N.S.) 
953,  101  Pac.  443,  17  Ann.  Cas.  993; 
Re  Edwards,  154  Cal.  93,  97  Pac.  23; 
Re  Kirkholder,  86  Misc.  692,  149  N.  Y. 
Supp.  87,  171  App.  Div.  153,  157  N.  Y. 
Supp.  37;  Re  Miller,  156  Cal.  122,  23 
L.R.A.(N.S.)  868,  103  Pac.  842. 
Mr.  M.  A.  Luce,  for  respondent: 
The  proceedings  at  the  time  of  the 
probate  of  the  will  of  Andrew  Berg- 
land do  not  show  sufficient  proceedings 
on  the  part  of  the  respondent  which 
could  be  considered  a  contest  of  the  will 
of  Andrew  D.  Bergland. 

Re  Hite,  166  CaL  436,  21  L.R.A. 


Digitized  by 


Google 


^N.S.)  958,  aOl  Pae.  448,  17  Ann.  Gu. 
993 ;  Re  Robinsonp  106  Cal.  498.  89  Pac. 
862;  Drennen  v.  Heard*  198  Fed.  414; 
Be  Bratt,  10  Misc.  491,  82  N.  Y.  Supp. 
168. 

OIney,  J.,  ddivered  the  opiiuoii  of 
the  court: 

This  is  an  appeal  from  an  order 
distributing  to  one  Kate  J.  Misner 
a  portion  of  a  4egacy  left  her  by  the 
decedent.  The  sole  question  is  as 
to  whether  she  had  forfeited  the 
legacy  under  a  provision  of  the  de- 
cedent's will  reading  as  follows: 
"Fourthly,  it  is  my  positive  instruc- 
tion that  should  any  one  or  more  of 
the  beneficiaries  named  in  this  will 
object  to  the  distribution  as  made, 
or  attempt  to  defeat  the  provisions 
of  this  'mil  that  said  person  or  per- 
sons shall  receive  the  sum  of  five 
dollars  ($5)  each  and  no  more.  And 
any  and  all  other  provisions  made 
herein  for  such  objector,  other  l^n 
the  sum  of  five  dollars  <$6)  as  stat- 
ed, shall  be  annulled  and  revoked, 
and  such  person  or  persons  shall 
take  nothing  from  my  estate  other 
than  the  sum  of  five  dollars  ($5) . 

There  is  no  dispute  as  to  the  facta, 
which  are: 

The  decedent,  Andrew  Bergland, 
died  March  8, 1916,  leaving  as  his 
heirs  two  sons,  Charles  and  Louis, 
and  a  daughter,  the  last  the  legatee 
mentioned  whose  legacy  is  in  ques- 
tion. Immediately  upon  his  death 
a  formal  instrument  attested  by 
two  witnesses,  very  evidently  drawn 
by  a  lawyer,  and  making  a  complete 
disposition  of  the  decedent's  estate, 
was  offered  for  probate  as  his  will 
by  the  parties  named  as  executors 
therein.  Under  it  the  sons  and  the 
daughters  are  all  substantial  bene- 
ficiaries. It  likewise  contains  the 
forfeiture  provisions  quoted,  but  it 
does  not  provide  for  the  legacy  in 
question  here.  -  It  is  dated  June  7, 
1910,  and  was  reaffinned  by  formal 
codicils — otherwise  immaterial  here 
— on  March  10, 1914,  and  December 
26, 1914. 

Two  days  after  the  offer  of  this 
formal  will  for  probate,  the  daugh- 
ter offered,  as  being  an  holographic 
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will  of  the  decedrat,  a  writing  read- 
ing as  follows: 

August  29, 1915. 
1  give  al  Money  in  Banks  to  my 
Dater  Kate  Misner  when  i  Die. 

A.  Bergland. 

The  gift  made  by  this  instrument 
is  the  legacy  involved  here.  It  is 
to  be  noted  that  the  date  of  this 
writing  is  subsequent  to.  the  dates 
of  the  formal  wUl  and  its  codicils, 
and  also  that  it  makes  no  reference 
whatever  to  them. 

Ei^t'days  after  the  holographic 
writing  was  presented  for  probate 
the  daughter  offered  for  probate 
still  another  instrument,  dated  this 
time  December  25, 1915,  wbidi  pur- 
ported to  dispose  of  practically  all 
the  decedent's  property  in  a  man- 
ner substantially  different  from 
that  of  the  will  of  1910,  and  more 
advantageous  to  the  daughter,  and 
to  appoint  the  daughter  executrix. 

No  objection  was  made  by  any- 
one, so  far  as  the  record  discloses, 
to  the  probate  of  the  will  of  1910 
with  its  codicils;  but  the  two  sons 
filed  formal  objections  to  the  pro- 
bating of  the  two  instruments  of- 
fered by  the  daughter,  alleging  that 
both  were  forgeries,  and  that  the  in- 
strument of  December  25, 1915,  was 
the  result  of  a  conspiracy  to  which 
the  daughter  was  a  party.  The 
daughter  pressed  her  petition  for 
the  probate  of  the  instrument  of  De- 
cember 25,  1915,  until  it  came  on 
for  trial,  when  she  dismissed  it. 
Later,  after  hearing,  the  will  of  1910 
with  its  codicils  and  the  holo- 
graphic writing  of  August  29, 1915, 
were  both  admitted  to  probate  as 
constituting  together  the  last  will  of . 
the  decedent. 

Subsequently,  the  daughter  peti- 
tioned for  the  distribution  to  her  of 
the  money  of  her  father  in  bank  at 
the  time  of  his  death,  pursuant  to 
the  provisions  of  the  holographic 
will  of  1915,  and  this  petition  was 
opposed  by  the  sons  on  the  ground 
that  under  the  forfeiture  clause  of 
the  will  of  1910  she  had  lost  all  right 
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to  this  legacy  by  her  action  in  seek- 
ing the  probate  of  the  spurious  will 
of  December  25,  1915.  The  lower 
court  granted,  the  petition  of  the 
daughter,  and  from  its  order  this 
appeal  is  taken  by  one  of  the  sons. 

The  contention  of  the  appellant 
must  be  overruled  for  two  reasons: 

First,  the  forfeiture  clause  con- 
tained in  the  will  of  1910  has  no 
application  to  the  will  of  1916  or  to 
the  legacy  given  by  it.  The  will  of 
1915  contains  no  reference  to  that 
of  1910,  is  not  a  codicil  to  it,  and, 
so  far  as  anything  appears,  is 
wholly  independent  of  it,  its  pro- 
visions prevailing  over  any  incon- 
sistent provisions  of  the  earlier  will 
merely  because,  in  the  particular 
covered  by  it,  it  is  a  later  expression 
of  the  decedent's  testamentary 
wishes.  It  is  true  there  is  a  general 
rule  of  testamentary  construction 
formulated  by  our  Civil  Code  (§ 
1320)  as  follows:  "Several  testa- 
mentary instruments,  executed  by 
the  same  testator,  are  to  be  taken 
and  construed  together  as  one  in- 
strument." 

But  this,  like  any  other  rule  of 
construction,  is  but  a  guide  for  the 
purpose  of  ascertaining  the  inten- 
tion of  the  testator.  It  cannot  be 
used  to  inject  into 
uiS^:^^:^!^^  the  later  instru- 
iMtament*rr      ment  tevms  and  pro- 

efle««  of  mtmtmt:  VlSlOnS  not  f  OUnd  Ul 

it,  unless  by  express 
reference  in  the  later  instrument, 
or  by  necessary  implication,  it  ap- 
pear that  such  was  the  testator's 
intention.  It  is  always  his  intention 
as  fairly  ascertained  and  expressed 
that  must  govern,  and  the  Code 
makes  the  rule  quoted,  together  with 
other  rules  of  construction,  sub- 
ordinate to  this.  Civ.  Code,  §  1319. 
In  the  case  of  a  codicil  which  by  its 
terms  picks  up  the  ynll  previously 
executed,  and,  in  effect,  reaffirms  it, 
it  is  apparent  that  the  decedent's 
testamentary  intent  at  the  time  of 
the  execution  of  the  codicil  includes 
as  one  both  the  codicil  and  the  will, 
with  the  result  that  unless  there  is 
something  to  indicate  a  contrary  in- 


tention any  gift  made  by  the  eodidl 
ifl  subject  to  condi- 

tlOnS     imposed     by   eoadltlona  M 

the  will  on  the  tes- 
tator's  gifts  generally.  Of  this 
character  was  the  codicil  in  Re  Hite, 
155  Cal.  436,  21  L.R.A.(N.S.)  953, 
101  Pac  443,  17  Ann.  Cas.  993, 
herein  a  forfeiture  clause  con- 
tained in  a  will  was  held  to  operate 
because  of  a  contest  made  to  a  cod- 
icil. But  here  we  do  not  have  a 
single  testamentary  act  covering 
both  will  and  codicil,  but  two  dis- 
tinct testamentary  acts  occurring  at 
different  times,  the  later  making  no 
reference  to  the  earlier,  and  con- 
sisting in  terms  of  an  unqualified 
and  unconditional  bequest.  There 
is  no  language,  no  expression  of  any 
nature,  that  would  indicate  that  the 
testator  intended  that  the  terms  of 
this  bequest  should  be  modified  and 
the  gift  be  subject  to  conditions 
elsewhere  prescribed.  The  two  wills 
should  be  read  together  in  the  sense 
that  each  should  be  read  in  the  light 
of  the  other,  and  their  terms  har- 
monized so  far  as  possible,  but  this 
is  a  very  different  thing  from 
changing  the  express  terms  of  the 
later  will  by  importing  conditions 
into  it  without  express  warrant  con- 
tained in  it,  itself.  We  do  not  mean 
to  say  that  a  case  is  not  possible 
where  this  may  be  properly  done  by 
implication  only.  But  to  justify  this 
the  circumstances  must  be  such  as 
fairly  to  show  affirmatively  that  the 
testamentary  intent  of  the  decedent 
at  the  time  of  his  last  es^ression 
included  not  merely  the  matters 
which  he  then  set  down,  but  also 
those  which  he  had  set  down  on  a 
previous  occasion.  Deppen  v.  Dep- 
pen,  132  Ky.  755,  117  S.  W.  352. 

In  the  present  case  there  is  noth- 
ing to  give  rise  to  any  implication 
that  the  testator,  when  he  wrote  and 
signed  the  holographic  will  of  1915, 
intended  to  do  anything  different 
from  what  his  language  literally  ex- 
presses, namely,  to 

make  an  unqualified  ^SJrjJt'^oute-t- 
and    unconditional         on  anbM- 
gift  to  his  daugh- 
ter.   This  becomes  doubly  clear 


Digitized  by 


Google 


BE  BEBGLAND. 


1367 


>B«triic(loi 
•f  forfeltiir» 


when  we  consider  the  character  of 

the  condition  which  it  is  sought  to 
import  and  the  effect  such  importa- 
tion would  have.  While  it  is  the 
rule  in  this  state  that  forfeiture 
clauses  of  the  nature  of  that  in- 
volved here  are 
valid,  and  are  to  be 
given  effect  accord- 
ing to  the  intent  of  the  testator,  yet 
it  is  also  the  rule,  and  a  aalutarjr 
one,  that  such  a  provision — ^beingby 
way  of  forfeiture  and  condition  sub- 
sequent— is  to  be  strictly  construed 
and  not  extended  beyond  what  was 
plainly  the  testator's  intent.  In  the 
present  case  the  importation  of  the 
will  of  1910  with  its  forfeiture 
clause  into  the  will  of  1915  would 
mean  that  the  testator  intended  not 
only  that  his  daughter  should  for- 
feit the  legacy  there  given  if  she 
contested  the  disposition  made  by 
the  will  of  1910,  but  also  that  if  any 
beneficiary  under  the  will  of  1910 
contested  the  will  of  1916,  he  or  she 
should  forfeit  the  testator's  bounty. 
It  is  ^ardly  conceivable  that  the 
testator,  when  he  executed  the  in- 
formal and  unwitnessed  holographic 
writing  of  1915,  intended  that  if  its 
authenticity  should  be  questioned  by 
his  sons,  for  instance,  they  should  be 
cut  off  from  their  inheritoce.  The 
informal  and  unattested  nature  of 
the  instrument  is  such  as  to  make 
such  intent  wholly  unreasonable. 
Yet  this  result  would  necessarily 
ensue,  if  the  appellant's  contention 
is  to  be  sustained.  In  this  respect 
the  position  of  the  appellant  and  his 
brotiier  is  no  better  than  that  of  the 
reepondrat.  They  have  endeavored 
to  contest  the  later  will,  and  if  the 
earlier  will  is  to  be  read  into  it  and 
made  a  part  of  it,  the  later  will  is 
protected  by  the  forfeiture  clause  of 
the  earlier,  and  the  case  of  the  sons 
comes  directly  within  Re  Hite,  su- 
pra. The  answer,  both  as  to  the 
daughter  and  as  to  the  sons,  is  that 
such  construction,  is  not  justified 
either  by  implication  or  by  express 
language,  and  that  the  later  will  is 
just  what  it  purports  to  be,  an  ab- 
solute gift  to  the  daughter,  uncon- 


iSt  J>M.  177.) 

ditioned  on  the  one  hand  by  the  for- 
feiture clause  and  unprotected  on 
the  other  by  it. 

Second.  The  forfeiture  provision 
has  no  application  to  an  attempt 
made  in  good  faith  to  probate  what 
purports  to  be  a  later  will.  The  lan- 
guage of  the  clause  is  that  if  any 
beneficiary  "object  to  the  distribu- 
tion (of  the  estate)  as  made  (by  the 
will),  or  attempt  to  defeat  the  pro- 
visions of  this  will,"  any  gift  to  such 
beneficiary  other  than  $5  shall  be 
annulled  and  revoked.  If  an  at- 
tempt were  made  knowingly  to  pro- 
bate a  spurious  wiU  of  a  later  date 
which  purported  to  distribute  the 
testator's  estate  in  a  manner  dif- 
ferent from  that  of  the  genuine  will, 
such  an  attempt  would  quite  certain- 
ly come  within  the  language  of  the 
forfeiture  clause  as  an  attempt  to 
defeat  the  provisions  of  the  will. 
Re  Kirkholder,  171  App.  Div.  153, 
157  N.  Y.  Supp.  37. 

But  it  is  not  alleged  in  the  present 
case  that  the  daughter  acted  in  bad 
faith  in  presenting  the  purported 
will  of  December  25, 1915,  and  seek- 
ing its  probate,  and  no  evidence  on 
the  point  was  introduced.  It  was  al- 
leged in  the  objection  to  the  probate 
of  .the  instrument  that  it  was  a 
forgery,  made  pursuant  to  a  conspir- 
acy to  which  the  daughter  was  a 
party,  but  this  allegation  is  not  re- 
peated in  the  objections  to  her  pe- 
tition for  distribution,  and  appar- 
ently the  omission  is  not  an  over- 
sight. The  expressed  position  of 
appellant's  counsel  i^  that  the  good 
faith  of  the  daughter  is  immaterial, 
that  the  niiere  fact  that  she  unsuc- 
cessfully endeavored  to  probate  an 
instrument  making  a  different  dis- 
position of  the  estate  from  that  di- 
rected by  the  will  of  1910  is  suffi- 
cient to  work  a  forfeiture. 

It  is  to  be  noted  that  there  is  no 
proof  in  this  proceeding  that  the  in- 
strument of  December  25,  1915, 
was,  in  fact,  spurious.  All  that  ap- 
pears is  that  the  petition  for  its 
probate  was  withdrawn,  and  also 
the  fact  that  a  certain  person  was 
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convicted  of  the  crime  of  forging  it. 
Evidence  ^ut  neither  the  dis- 

(orserr  o«  will—  misaal  nor  the  crim- 
inal  conviction  is 
competent  evidence  in  the  present 
proceeding  that  it  was  not  genuine. 
We,  however,  do  not  desire  to  rest 
our  conclusion  upon  this  ground, 
and  will  assume  Uiat  it  was  spuri- 
ous. 

Respondent  contends  that  pro- 
ceedings taken  by  the  daughter  to 
probate  the  spurious  will  do  not 
amount  to  a  contest  or  to  an  attempt 
to  defeat  the  testator's  real  will, 
that  in  order  to  amount  to  this  the 
proceedings  must  have  been  carried 
to  the  point  of  a 
mtlTir""'  hearing  and  trial, 
^'nh^a^t^'       which  was  not  done. 

With  this  we  do  not 
agree.  The  attempt  was  there,  man- 
ifested by  overt  acts  designed  and 
taken  for  the  purpose  of  bringing 
about  a  different  disposition  of  the 
estate,  assuming  that  the  instru- 
ment was  known  to  the  daughter 
not  to  be  genuine.  The  fact  that  she 
desisted  from  her  attempt  before 
actually  going  to  trial  is  immaterial. 
The  attempt  was  made,  and  that  is 
enough.  Re  Hite,  155  Gal.  436,  21 
L.R.A.(N.S.)  953,  101  Pac.  443. 
The  question,  therefore,  reduces  it- 
self to  this :  Is  an  attempt  made  in 
good  faith  to  probate  a  spurious  in- 
strument— wheUier  such  attempt  is 
carried  through' to  a  final  adjudica- 
tion of  the  spurious  character  of  the 
instrument  or  not — such  an  attempt 
to  defeat  the  testator's  wishes  as  is 
meant  by  the  language  of  the  will? 

As  we  have  already  said,  the  for- 
feiture clause  is  to  be  strictly  con- 
strued, that  is,  while  it  is  valid  and 
is  to  be  enforced  according  to  the 
ascertained  intent  of  the  testator, 
yet  in  ascertaining  his  intent  no 
wider  scope  is  to  be  given  to  his  lan- 
guage than  is  plainly  required.  The 
conditions  upon  which  the  forfei- 
ture is  to  work  under  the  will  are 
two :  First,  in  case  any  beneficiary 
iMi^iect  to  the  distribution  (of  tha 


estate)  as  made  (by  the  will)/'  or, 
second,  "attempt  to  defeat  the  pro- 
visions of  this  will."  The  attempt 
to  probate  a  later  will  cannot  be  said 
to  be  an  objection  to  the  distribu- 
tion made  by  the  first  will.  Is  it 
within  the  second  condition,  "an  at- 
tempt to  defeat  the  provisions  of 
this  will?"  It  would  certainly  have 
the  effect,  if  successful,  of  defeating 
those  provisions.  This,  however,  is 
not  a  complete  answer.  While  the 
effect  would  be  to  nullify,  and  there- 
by in  one  sense  defeat,  the  provi- 
sions of  the  first  will,  that  result  is 
but  incidental,  and  is  not  the  pri- 
mary object  of  the  attempt  to  pro- 
bate the  purported  later  will,  pro- 
vided such  attempt  b^  made  in  good 
faith.  The  primary  object  of  such 
attempt  is  to  establish  what  is  be- 
lieved to  be  the  final  expression  of 
the  decedent's  testamentary  wishes. 
In  the  words,  "attempt  to  defeat,'* 
lies  the  idea  of  action  taken  for  the 
purpose  of  defeating  the  provisions 
of  the  will.  A  direct  contest  of  the 
validity  of  the  will  would,  of  course, 
be  sudi  action,  regardless  of  the 
good  or  bad  faith  of  the  beneficiary, 
and  such  was  the  ruling  in  Re  Mil- 
ler, 156  Cal.  119,  23  L.R.A.(N.S.) 
868, 103  Fac.  842.  So  also  would  be 
an  attempt  to  accomplish  the  same 
result  indirectly,  as  by  seeking  to 
probate  a  later  instrument,  known 
to  be  false.  In  such  a  case  the  pri- 
mary purpose  is  to  defeat  the  pro- 
visions of  the  real  will.  But  it  is 
easy  to  conceive  of  a  beneficiaiy  of- 
fering for  probate,  purely  through 
a  sense  of  duty  to  the  decedent, 
what  he  believes  to  be  the  genuine 
expression  of  the  testator's  last  de- 
sire, witiiout  any  purpose  whatever 
of  defeating  a  prior  will  and  with- 
out any  interest  in  defeating  it. 
Many  a  child  has  still  such  regard 
for  his  parent  that  he  or  she  would 
endeavor  to  establish  and  carry  out 
what  was  believed  to  be  the  father's 
will,  although  so  doing  is  directly 
contrary  to  his  or  her  own  material 
interest.  In  such  a  case  there  is  no 
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element  of  an  "attemivt  to  defeat"  a 
prior  wili. 

It  follows  that  an  attempt  in  good 
faith  to  probate  a  later  purported 
will,  spurious  in 
fact,  but  believed 
to  be  genuine  by 
the  party  seeking 
its  probate,  does 
not  fall  within  the  forfeiture  clause 
under  consideration  here. 

As  strengthening  this  conclusion, 
it  may  be  worthy  of  note  that  to 
hold  that  the  testator  intended  to 
forbid,  under  penalty,  any  attempt 
to  probate  what  was  genuinely  be- 
lieved to  be  a  later  will,  would  mean 
that  he  intended  decidedly  to  limit 
his  own  freedom  of  subsequent  tes- 
tamentary action.  Such  penalty 
would  seriously  discourage  any  at- 
tempt to  probate  even  a  genuine  lat- 
er will,  and  would  distinctly  lessen 
the  dumce  of  any  later  testamentary 
expression  by  the  testator  being 
made  effective.  It  is  not  to  be  pre- 
sumed that  he  contemplated  or  in- 
tended any  such  consequence. 

Appellant  contends  that  tiie  bur- 
den rested  on  the  respondent  to 
show  that  she  acted  in  good  faith. 

This  is  not  true. 
^n^STfro^  The  fact  of  bad 
^PMkdMAof  faith  was  an  es- 
Vi>ebM?«  will,  sential  element  of 
the  appellant's  case. 
The  burden  rested  on  him  to  show 
that  the  respondent  had  brou^t 
herself  within  the  forfeiture  clause, 
and  this  could  not  be  shown  without 
it  appearing  that  her  attempt  to 
probate  the  spurious  will  of  Decem- 
ber 26,  1916,  was  in  bad  faith  and 
for  an  ulterior  object.  Appellant 
argues  that  bad  faith  must  be  pre- 
sumed from  the  fact  that  the  re- 
spondent's petition  for  probate  was 
withdrawn,  and  cites  Re  Kirkhold- 
er,  171  App.  Div.  163,  167  N.  Y. 
Supp.  37.  It  is  clear,  however,  that 
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no  presumption  of  bad  faith  arises 
from  the  withdraw- 
al of  the  petition. 
It  would  not  have 
arisen  even  if  the  matter  had  been 
carried  to  a  hearing  and  final  ad- 
judication that  the  will  was  not 
genuine,  unless  possibly,  as  a  part 
of  such  adjudication,  facts  were 
found  that  proved  the  respondentia 
bi^d  faith.  If  such  facts  were  found 
as  a  part  of  such  adjudication,  it 
may  be  that  such  finding  would  be 
res  judicata  as  between  the  parties. 
This  -fras  the  situation  in  Re  Kirk- 
holder,  supra,  and  therein  lies  the 
difference  between  it  and  the  case 
at  bar. 

Finally,  we  would  say  that  there 
are  grave  reasons  of  public  policy 
why  a  provision  for  forfeiture  in 
case  of  an  unsuccessful  but  bona 
fide  attempt  to  probate  a  purported 
later  will  should  not  be  enforced.  It 
is  the  policy  of  the  law  to  encourage 
the  presentation  for  probate  of  wiUs 
of  decedents  in  order  to  make  the 
more  certain  that  those  really  en- 
titled to  their  bounty  shall  enjoy  it. 
To  place  upon  one  under  the  moral, 
if  not  the  legal,  obligation  of  pro-' 
bating  the  decedent's  will  the  bur- 
den of  gambling  on  his  ability  to  do 
so  successfully,  no  matter  how  sin- 
cere he  may  be,  would  be  directly 
opposed  to  such  policy.  These  rea- 
sons are  very  different  from  those 
applicable  to  direct  attacks  upon  a 
will,  and  the  question  is  not  preclud- 
ed by  Re  Hite,  supra.  It  is  unneces- 
sary to  put  this  decision  upon  that 
ground,  and  we  do  not  do  so.  We 
mention  the  point,  however,  to 
avoid  any  inference  that  our  dis- 
cussion of  the  case  solely  as  one  of 
the  construction  of  the  will  means 
that  this  question  of  public  policy  is 
not  present  in  it.  It  is  present,  but 
it  is  not  necessary  to  decide  it. 

Order  afilrmed. 

We  concur:  Shaw,  J.;  Lawtor,  J. 
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What  constftnte*  contest  or  attenvt  to  defeat  win  widun  i«ovinoa  tihtfeof 
fbrfeUing  share  of  contesting  boiefidary. 


I.  Introductory,  1370. 
II.  Acts  constituting  contest  of  will,  1370. 
III.  Acts  not  constitnting  contest  of  will, 
1372. 

7.  Jntroducfory* 

It  is  not  an  uncommon  practice  of 
testators  to  provide  that  any  bene- 
ficiary who  shall  contest  or  otherwise 
seek  to  avoid  the  will  shall  forfeit  the 
share  given  to  him  by  the  will.  This 
note,  without  entering  into  the  dis- 
puted question  of  the  validity  of  such 
a  provision,  confines  its  discussion  to 
the  question,  what  acts  of  a  beneficiary 
constitute  a  violation  thereof. 

On  account  of  the  variance  in  the 
form  of  the  testamentary  provisions 
in  question,  and  the  variety  of  acts 
which  have  been  urged  as  constituting 
a  violation  thereof,  it  is  obviously  im- 
possible to  formulate  any  general  rule, 
and  the  cases  are  accordingly  collated 
with  reference  to  the  specific  acts  of 
the  beneficiary  which  were  passed  on 
in  the  cases  cited. 

//.  Acta  constUuUng  contest  of  %eitt. 

In  each  of  the  following  cases,  it  was 
held  that  the  act  in  question  amounted 
to  a  contest  of  a  will  within  the  mean- 
ing of  a  clause  therein  forfeiting  the 
share  of  a  contesting  beneficiary: 

Claim  to  title  of  land  deTised. 

An  attempt  on  the  part  of  a  legatee 
to  claim  by  legal  procedure  the  title 
to  land,  ownership  of  which  is  asserted 
by  his  testator  in  the  will,  is  a  contest 
of  the  will  within  the  meaning  of  a 
forfeiture  clause.  Smithsonian  Inst. 
V.  Meech  (1898)  169  U.  S.  398, 42  L.  ed. 
793.  18  Sup.  Ct.  Rep.  396;  Moran  t. 
Moran  (1909)  144  Iowa,  451,  30  L.R.A. 
(N.S.)  898,  123  N.  W.  202. 

In  Smithsonian  Inst.  v.  Meech  (U. 
S.)  supra,  it  appeared  that  a  testator, 
having  stated  in  his  will  that  a  cer- 
tain piece  of  real  estate  was  his  prop- 
erty and  devised  it  as  such,  although 
it  stood  in  his  wife's  name,  provided 
several  bequests  for  relatives  of  the 
fife,  on  condition  that  they  should  ac- 


quiesce in  the  will,  the  share  of  any 
legatee  disputing  the  will  to  go  to  the 
residuary  legatee.  The  court  held  that 
by  acquiescence  in  the  will  waa  in- 
tended an  approval  of  all  the  condi- 
tions and  statements  of  title  made  in 
the  will,  and  that  the  heirs  of  the  wife, 
who  had  died  intestate,  forfeited  their 
legacies  by  contesting  the  testator's 
title  to  the  real  estate  in  question. 

In  Moran  v.  Moran  (Iowa)  supra, 
it  appeared  that  a  testator,  by  his  will, 
gave  his  farm  to  his  wife,  certain  be- 
quests to  his  children  by  a  former 
wife,  and  specified  that  any  legatees 
who  contested  the  will  should  forfeit 
their  shares  thereunder.  Four  of  the 
children  sought  in  an  action  in  equity 
to  recover  most  of  the  farm  in  ques- 
tion as  the  heirs  of  the  testator's  first 
wife,  to  whom  they  asserted  it  had 
been  granted,  alleging  that  the  testa* 
tor  had  acquired  title  thereto  by  for- 
gery. It  was  held  that  by  thia  action 
the  legatees  involved  therein  contest- 
ed the  will  and  forfeited  the  bequests 
to  them  thereunder.  It  was  pointed 
out  that  to  contest  a  will  it  waa  not 
necessary  to  make  "a  direct  assault 
upon  the  entire  instrument  as  a  will," 
but  that  any  attack  which  would  de- 
feat the  purpose  of  the  testator,  as  ex- 
pressed in  the  will,  came  within  the 
meaning  of  clauses  working  a  for- 
feiture. 

Action  for  oonTerslon  of  propertj  of 
legatee. 

In  the  case  of  Re  Bratt  (1894)  10 
Misc.  491,  65  N.  Y.  S.  R.  247,  32  N.  Y. 
Supp.  168,  it  appeared  that  a  legatee 
brought  an  action  against  an  executor 
for  the  conversion  of  certain  property 
used  by  the  legatee  and  his  wife  in 
their  hofne,  and  bequeathed  by  the 
wife  of  the  legatee  to  other  persons. 
It  was  held  that  by  that  action  the 
legatee  had  forfeited  a  bequest  to  him 
under  the  will,  which  also  provided 
that  his  share  was  to  pass  to  another 
if  he  prevented  or  opposed  the  execu- 
tion of  the  will. 


Digitized  by 


Google 


ANNO.— WHAT  CONSTITUTES  CONTEST  OF  WILL. 


1S71 


AidlsK  aomlnml  coatutiuita. 

One  who  assists  and  co-operates 
with  the  nominal  contestants  of  a  will 
is  sruilty  of  a  breach  of  a  condition 
therein,  specifying  a  penalty  for  con> 
testants  of  the  will.  Donegan  v.  Wade 
(1881)  70  Ala.  601 ;  Kayhart  v.  White- 
head (1910)  77  N.  J.  Eq.  12,  76  Atl.  241, 
affinoed  in  (1911)  78  N.  J.  Eq.  680.  81 
Atl.  1133. 

In  Donegan  v.  Wade  (Ala.)  supra, 
the  plaintiff  floujrht  to  have  partition 
made  of  certain  land  in  which  he  as- 
serted an  ownership  by  virtue  of  pur- 
chase at  an  execution  sale  of  the  in- 
terest of  one  of  the  defendants,  David 
Wade.  The  land  had  been  the  prop- 
erty of  David  Wade,  Sr.,  who,  by  will, 
specified  that  the  share  of  any  child 
who  resisted  the  probate  of  the  will, 
or  attempted  to  set  it  aside,  should  be 
forfeited  to  those  who  did  not  oppose 
it.  It  appeared  that  David  Wade  had 
assisted  a  sister  in  opposing  the  pro- 
bate of  the  will,  and  that,  although  not 
nominally  a  contestant,  he  had  sup- 
plied money  therefor  and  had  been  in 
consultation  with  the  attorneys  on  the 
days  set  for  the  hearing,  which,  how- 
ever, after  several  continuances,  failed 
to  take  place,  the  objections  having 
been  withdrawn  by  the  contestalits, 
without  prejudice  to  "their  right  to 
file  a  bill  in  chancery  contesting  the 
will."  It  was  held  that  David  Wade, 
by  his  co-operation  with  his  sister,  had 
brought  himself  within  the  terms  of 
the  will  so  as  to  forfeit  his  share  there- 
under, though  he  failed  to  appear  on 
the  record  as  a  party  to  the  contest. 

In  Kayhart  v.  Whitehead  (N.  J.)  su- 
pra, it  appeared  that  a  testator  pro- 
vided in  his  will  that  any  caveator  or 
contestant  of  the  will  should  bear  the 
expense  to  the  estate  of  such  contest. 
It  was  shown  that  a  contest,  while  un- 
dertaken in  the  name  of  a  certain 
legatee,  was  in  fact  supported  and  as- 
sisted by  two  other  defendants,  who 
aided  the  lawyers  in  securing  wit- 
nesses. It  was  held  that  these  defend- 
ants, by  their  aid  and  assistance  to 
the  nominal  contestant,  had  made 
themselves  liable  to  pay  to  the  estate 
the  expenses  of  the  contest. 
8«er«t  AEreemeBt  with  comteataate. 

In  the  case  of  Re  Stewart  (1889)  1 


Connol)>-,  412,  6  N.  Y.  Supp.  32,  it  was 
shown  that  a  legatee  who  did  not  ap- 
pear on  the  record  as  a  contestant  of 
the  will,  and  had  ranged  herself  with 
the  proponents  thereof,  had  been  a 
party  to  a  secret  agreement  between  a 
number  of  the  heirs  at  law,  next  of 
kin,  and  legatees.  The  professed  pur- 
pose of  the  agreement  was  to  avoid 
controversy  over  the  estate,  but  the 
real  effect  was  the  pooling  of  the  in- 
terests of  the  contestants  of  the  will 
in  an  endeavor  to  evade  a  provision 
therein  annulling  the  gifts  made  to 
anyone  who,  directly  or  indirectly,  be- 
came a  party  to  a  suit  to  set  aside  or 
interfere  with  the  provisions  of  the 
will.  The  intent  of  the  agreement  was 
to  unite  all  the  signers  under  one 
name,  in  assistance  of  the  contest  of 
the  will.  It  was  held  that  the  legatee 
in  question,  while  nominally  on  the 
side  of  the  proponents  of  the  will,  was 
in  fact,  by  virtue  of  the  agreement 
signed  by  her,  an  opponent  thereof, 
and  that  as  a  consequence  she  was  de- 
prived of  her  legacy  by  the  clause 
which  forfeited  her  share  in  case  she 
interfered  with  the  provisions  of  the 
will. 

Coateit  withdrawn  before  heariiiK< 

An  attempt  to  dispute  a  will,  which 
is  pressed  to  the  time  of  trial  and  then 
withdrawn,  constitutes  a  contest  of  a 
will  within  the  meaning  of  a  clause  of 
forfeiture.  Re  Kite  (1909)  155  Cal. 
436,  21  L.R.A.(N.S,)  953,  101  Pac.  448, 
17  Ann.  Cas.  998.  And  see  the  report- 
ed case  (Re  Beroland,  ante,  1363). 

In  the  case  of  Re  Hite  (CaL)  supra, 
it  appeared  that  a  testator,  by  a  codi- 
cil, reduced  a  bequest  made  in  the 
body  of  a  will,  which  also  contained 
a  provision  revoking  the  share  of  any 
beneficiary  who  should  contest  the 
will.  The  legatee  in  question  filed  a 
contest  to  two  codicils,  opposing  their 
probate  on  the  ground  of  mental  in- 
capacity, undue  influence,  etc.  An- 
swer thereto  was  filed  by  the  executor, 
to  which  a  motion  was  made  by  the 
legatee  that  certain  parts  thereof 
should  be  stricken  out  and  the  motion 
granted.  Before  the  time  set  for  hear- 
ing a  compromise  was  made,  and  the 
legatee  later  sought  to  obtain  her  be- 
quest under  the  codicil.  It  was  held 

Digitized  by  GooqIc 


1872 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AX.R. 


that  to  conBtitute  a  contest  under  the 
terms  of  the  will  it  was  not  necessazy 
to  continue  legal  proceedings  to  a  con- 
clusion, as  contended  by  the  legatee, 
biit  that  the  steps  taken  in  this  case 
amounted  to  a  violation  of  the  provi- 
sion in  the  will. 

In  the  reported  case  (RE  Bergland), 
wherein  it  appeared  that  a  legatee  of- 
fered for  probate  a  spurious  will,  it  is 
held  that  the  fact  that  "she  desisted 
from  her  attempt  before  actually  going 
to  trial  was  immaterial." 

Appeal  from  decree  Bdmittlna  will  to 
probate. 

In  Eayhart  t.  White  (1910)  77  N.  J. 
Eq.  12,  76  Atl.  241,  affirmed  in  (1911) 
78  N.  J.  Eq.  680,  81  AtL  1133,  it  ap- 
peared that  a  legatee  had  filed  "an  ap- 
peal to  the  prerogative  court  from  the 
decree  of  the  orphans'  court  admitting 
the  will  to  probate."  It  was  held  that 
this  act  constituted  an  attempt  to  pre- 
vent the  proof  of  the  will,  within  a 
clause  therein  providing  for  the  in- 
fliction of  the  costs  of  probate  on  the 
share  of  any  contestant. 

Offer  to  probate  will  known   to  be 
■pnrioofl. 

The  offer  for  probate  of  a  spurious 
will  amounts  to  an  attempt  to  dispute 
a  will,  within  the  meaning  of  a  for- 
feiture clause.  Re  Kirkholder  (1916) 
171  App.  Div.  153,  157  N,  Y.  Supp.  37, 
affirming  (1914)  86  Uisc.  692,  149  N. 
Y.  Supp.  87.  And  see  the  reported  case 
(Re  Bergland)  . 

In  Re  Kirkholder  (N.  Y.)  supra,  it 
appeared  that  a  legatee,  under  a  will 
providing  for  the  forfeiture  of  the 
share  of  any  contestant  of  the  validity 
thereof,  had  offered  for  probate  an  in- 
strument purporting  to  be  a  later  will 
of  the  testator.  Probate  thereof  was 
refused,  and  the  legatee  was  refused 
the  bequest  made  under  the  probated 
will,  by  reason  thereof.  It  was  held 
that,  while  offering  for  probate  a  sec- 
ond will  is  no  denial  of  the  validity  of 
an  earlier  one,  the  legatee  in  this  case 
had  forged  the  will  in  question,  and 
that  her  attempt  to  probate  such  a  will 
effected  the  forfeiture  of  her  share 
under  the  genuine  will,  since  it  sought 
the  defeat  thereof. 

Contest  of  codicil. 

In  Re  Hite  (1909)  155  Cal.  436,  21 


LJRMiNJS,}  963, 101  Pae.  448, 19  Ann. 
Gas.  993,  it  appeared  that  a  legatee, 
under  a  will  which  contained  a  pro- 
vision forfeiting  the  share  of  any  bene- 
ficiary thereunder  who  should  offer 
contest  thereto,  had  opposed  the  pro- 
bate of  two  codicils,  one  of  which  re- 
duced the  amount  of  her  legacy.  It 
was  held  that  to  contest  the  probate  of 
a  codicil  was  to  contest  the  will,  and 
that  the  legatee  had  thereby  forfeited 
her  bequest.  The  codicil  in  tills  in- 
stance republished  the  will,  and  more- 
over it  was  pointed  out  that  the  purpose 
sought  to  be  subserved  forbade  the 
contest  of  a  part  of  the  will  as  well  as 
of  the  whole. 

tll.  Acta  not  eotutUuiinQ  contest  of  tofU, 

In  each  of  the  following  cases,  it 
was  held  that  the  act  in  question  did 
not  amount  to  a  contest  of  a  will  with- 
in the  meaning  of  a  clause  therein  for- 
feiting the  share  of  a  contesting  bene- 
ficiary: 

Aetion  to  eonstrae  will. 

An  action  brought  for  the  purpose 
of  obtaining  an  interpretation  of  a 
will  is  not  a  contest  thereof  within 
the  meaning  of  a  forfeiture  clause. 
Black  V.  Herring  (1894)  79  Md.  146,  28 
Atl.  1063;  Woodward  v.  James  (1887) 
44  Hun,  95,  7  N.  Y.  S.  R.  411;  Scott  v. 
Ives  (1897)  22  Misc.  749,  51  N.  Y. 
Supp.  49;  Perry  v.  Perry  (1918)  175 
N.  C  141,  95  S.  E.  98. 

In  South  Norwalk  Trust  Co.  v.  St. 
John  (1917)  92  Conn.  168, 101  Atl.  961, 
Ann.  Caa.  1918E.  1090,  it  was  pointed 
out  that  an  action  by  a  legatee  to  de- 
termine tiie  construction  of  a  will 
could  not  be  considered  a  contest 
thereof,  within  the  meaning  of  a 
clause  effecting  a  forfeiture  of  the 
share  of  an  opposing  beneficiary.  But 
this  principle  was  held  to  be  inap- 
plicable to  a  case  where  all  the  chil- 
dren of  the  testator  had  sought,  by  an 
appeal  to  the  superior  court,  to  deter- 
mine whether  or  not  the  will  was  void 
in  part  under  the  law  against  perpe- 
tuities, and  whether,  consequently,  the 
gift  of  the  income  to  the  children 
passed  an  absolute  estate  to  them. 

In  Black  v.  Herring  (1894)  79  Md- 
146,  28  Atl.  1063.  it  appeared  that  a 
testatrix  had  bequeathed  property  in 
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trust*  and  had  stipnlated  in  her  will 

that  the  share  of  any  contestant 
thereof  should  cease  and  be  void.  The 
beneficiary  under  the  trust  brought  an 
action  to  have  the  will  construed  as 
to  certain  points,  it  beinsr  contended, 
inter  alia,  by  the  defendants  that  by 
reason  of  punctuation  it  must  be  con- 
sidered that  they  possessed  discretion- 
ary powers  as  to  the  payment  of  the 
income  from  the  trust  fund.  It  was 
held  that  the  action  of  the  plaintiff  in 
seeking  the  construction  of  the  will 
could  not  be  considered  as  an  attempt 
to  thwart  the  desire  of  the  testatrix, 
and  that  it  did  not  amount  to  a  contest 
of  the  will  80  as  to  bring  him  within 
the  clause  of  forfeiture. 

In  Woodward  v.  James  (1887)  44 
Hun,  95,  7  N.  Y.  S.  R.  411,  it  appeared 
that  a  testator,  after  making  certain 
disposition  of  his  property,  stipulated 
that  any  of  the  heirs,  the  residuary 
legatees,  who  attempted  to  interfere 
with  this  disposition  of  the  property, 
should  forfeit  his  share  thereof.  The 
plaintiff  brought  an  action  wherein 
questions  arose  as  to  whether  the 
"legal  heirs"  were  to  take  "per  stirpes" 
or  "per  capita."  It  was  held  that  the 
plaintiff  did  not,  by  an  action  seeking 
a  construction  of  the  will,  bring  him- 
self within  the  meaning  of  the  clause 
forfeiting  the  interest  of  contesting 
heirs. 

In  Scott  V.  Ives  (1897)  22  Misc.  749, 
61  N.  Y.  Supp.  49,  it  appeared  that  a 
testator  provided  that  the  bulk  of  his 
property  should  go  to  charitable  in- 
stitutions, and  he  specified  that  any 
bequests  to  his  wife  should  fail  in 
case  she  contested  the  will.  She  of- 
fered no  objection  to  the  probate  of 
"Uie  will,  but  when  the  executor 
brought  an  action  to  have  the  will  in- 
terpreted, and  made  her  a  party  de- 
fendant, she  asked  to  have  the  will 
construed  with  reference  to  the  laws 
of  the  state,  with  which  the  will  was 
not  in  accord.  It  was  held  that  such 
procedure  was  not  such  a  contest  by 
the  wife  as  to  prohibit  her  taking 
thereunder. 

In  Perry  v.  Perry  (1918)  176  N.  a 
141,  96  S.  E.  98,  it  appeared  that  a  tes- 
tator provided  that  any  person  who 
jittemptod  to  defeat  his  will  should  be 


barred  from  any  Interest  thereunder. 
An  action  was  brought  by  the  executor 
for  services  rendered  to  the  testator, 
who  had  promised  to  reimburse  the 
plaintiff  by  a  devise  under  his  will, 
which,  however,  was  later  adeemed 
by  his  sale  of  the  property.  All  the 
heirs,  devisees,  and  legatees  under  the 
will  were  joined  as  parties  defendant, 
and  they  all  authorized  the  court  to 
construe  the  will,  "in  view  of  the 
ademption  of  the  legacies  of  realty." 
It  was  held  that  such  an  action  was 
not  an  attempt  to  defeat  the  will,  with- 
in the  meaning  thereof. 

FUIbc  of  MTeat. 

The  filing  of  a  caveat  to  the  probate 
of  a  will  does  not,  without  more, 
amount  to  an  attempt  to  defeat  the 
will,  within  the  meaning  of  a  clause 
providing  for  the  forfeiture  of  the  be- 
quest to  a  contestent.  Drennen  t. 
Heard  (1912;  D.  C.)  198  Fed.  414;  Re 
Bratt  (1894)  10  Misc.  491,  65  N.  Y. 
S.  R.  247,  32  N.  Y.  Supp,  168;  Mc- 
Cahan's  Estate  (1908)  221  Pa.  188,  70 
Aa  711;  Lewis's  Estate  (1910)  19  Pa. 
Dist.  R.  695. 

In  Drennan  v.  Heard  (Fed.)  supra, 
it  appeared  that  a  testator,  after  pro- 
viding for  his  wife  a  life  interest  in 
one  half  of  his  estate,  specified  that 
if  she  took  "legal  steps  to  set  aside 
the  will,  and  shonld  not  succeed  in 
such  endeavor,"  the  bequest  to  her 
should  be  void  and  a  legacy  of  $500 
was  granted  her  in  lieu  of  the  bequest, 
which,  with  the  exception  of  the  $500, 
was  to  go  in  part  to  the  plaintiff.  The 
counsel  for  the  wife  of  the  testator 
filed  a  caveat  to  the  will  about  a  month 
after  the  death  of  the  testator,  but  ten 
days  later  withdrew  it  by  consent. 
The  plaintiff  sought  to  recover  under 
the  item  of  the  will  providing  a  share 
for  her  in  case  the  will  were  contested 
by  the  wife.  It  was  held  that  the  fil- 
ing of  the  caveat,  with  the  early  vol- 
untary withdrawal  thereof,  was  not 
such  a  violation  of  the  provisions  of  the 
will  as  to  forfeit  the  bequest  to  the 
wife,  the  court  saying  that  the  will 
specified  as  the  basis  of  forfeiture  the 
taking  of  legal  steps  which  should  not 
succeed,  and  pointing  out  that  an  early 
voluntary  abandonment  of  a  cause 
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could  not  be  considered  a  failure  of 
an  endeavor  to  set  aside  the  will. 

In  the  case  of  Re  Bratt  (1894)  10 
Misc.  491,  65  N.  Y.  S.  R.  247,  32  N.  Y. 
Supp.  168,  it  appeared  that  a  legatee 
had  filed  objections  to  the  probate  of 
a  will,  and  had  Cross-examined  the 
witnesses  at  the  proceedings.  It  was 
held  that  his  action  merely  aided  the 
surrogate  in  the  performance  of  his 
duty,  and  that  he  had  not  thereby  for- 
feited his  interest  under  the  will, 
which  disposed  otherwise  of  such  in- 
terest in  case  the  legatee  prevented 
or  opposed  the  execution  of  the  will. 

In  McCahan's  Estate  (1908)  221  Pa. 
188,  70  Atl.  711,  wherein  it  appeared 
that  a  testatrix  had  provided  in  her 
will  that  the  share  of  any  legatee 
thereunder  who  should  attempt  to  con- 
test the  will  should  be  forfeited,  it 
was  held  that  the  filing  of  a  caveat 
could  not  be  construed  as  a  contest 
of  the  will,  within  the  meaning  of  the 
forfeiture  clause. 

In  Lewis's  Estate  (1910)  19  Pa.  Dist. 
R.  695,  it  appeared  that  a  testatrix  had 
specified  in  her  will  that  if  her  moth- 
er contested  the  will  she  was  to  forfeit 
her  share  thereunder.  The  mother 
filed  a  caveat  to  the  probate  of  the 
will,  but  did  not  appeal  from  the  deci- 
sion of  the  register.  It  was  held  that 
this  procedure  did  not  constitute  a 
contest  of  the  will  within  the  meaning 
of  the  forfeiture  clause.  It  was  point- 
ed out  that  "a  paper  presented  for 
probate  is  not  a  will  of  the  testator 
until  80  decided  by  the  register  after 
proofs,"  and  that,  moreover,  a  "reg- 
ister of  wills  has  no  jurisdiction  to 
hear  a  contest." 

In  the  case  of  Re  Hite  (1909)  155 
Cal.  436,  21  L.R.A.(N.S.)  953,  101  Pac. 
443,  17  Ann.  Cas.  993.  there  was  a  re- 
mark of  the  court  to  the  effect  that  a 
mere  filing  of  a  paper  contest  which 
is  abandoned  without  action,  where 
not  done  to  defeat  the  wishes  of  the 
testator,  is  not  necessarily  a  legal  con- 
test within  a  provision  forfeiting  the 
share  of  a  legatee  contesting  the  will. 

PatHlom  for  lettoxm  of  AdmlBlatratloa. 

In  Re  Hill  (1917)  176  Cal.  619,  169 
Pac.  371,  it  appeared  that  a  legatee,  a 
daughter  of  the  testator,  had  filed  a 
petition  for  letters  of  administration 


in  one  state,  stating  that  he  died  with- 
out leaving  a  will,  but  referring  to 
certain  papers  filed  as  a  will  in  anoth- 
er state.  It  was  held  tiiat  this  petition 
for  the  grant  of  letters  of  administra- 
tion on  the  estate  of  the  testator  was 
not  such  a  contest  of  his  will  as  to 
effect  a  forfeiture  of  the  petitioner's 
share  under  the  will,  which  provided 
that  contestants  thereof  should  lose 
any  bequest  thereunder. 

Contest  of  Jnrlsdlotlon  of  oonrt. 

In  the  use  of  Re  Hill  (Cal.)  supra, 
it  appeared  that  a  testator  provided  in 
his  will  that  any  contestant  thereof 
should  forfeit  his  share  under  the 
will.  A  daughter  of  the  testator, 
specifically  stating  that  she  did  not 
contest  the  validity  of  the  will,  op- 
posed the  probate  thereof  on  the 
ground  that  the  original  jurisdiction 
for  the  probate  of  the  will  was  in  the 
courts  of  another  state.  It  was  held 
not  to  constitute  a  contest  of  the  will. 

Petition  for  settlement  of  oonuunnltr 
of  acquets  and  gains. 

In  Rouse's  Succession  (1918)  144 
La.  143,  80  So.  229,  it  appeared  that 
two  daughters  of  a  testator  by  his 
first  wife  sought  to  have  settlement 
made  of  a  community  of  acquets  and 
gains  under  which  Uieir  parents  had 
been  married,  and  to  obtain  their 
mother's  succession.  The  widow  of 
the  testator  and  coexeeutrix  of  his 
estate  asked  that  the  petition  of  the 
plaintiffs  be  decreed  to  be  an  attack 
on  the  will  of  the  testator,  whereby 
their  bequests  were  forfeited.  The 
court  said  that  the  suit  was  not  a  con- 
test of  the  will,  and  that  the  provision 
of  forfeiture  for  contest  did  not  apply. 

Taoit  approTal  of  contest. 

In  Re  Largue  (1917)  198  Mo.  App. 
261,  200  S.  W.  83,  it  appeared  that  a 
legatee  had  unsuccessfully  contested 
a  will  wherein  it  was  provided  that 
the  share  of  a  contestant  should  be 
forfeited,  and  it  was  sought  to  have 
the  shares  given  other  le^tees  de- 
clared to  be  forfeited  on  the  ground 
that  they  had  assisted  the  active  con- 
testant. It  was  testified  that  all  of 
the  defendants,  when  interviewed  by 
the  contestant,  had  flatly  refused  to 
be  parties  to  the  dispute,  although 
there  was  some  evidence  that  they 
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looked  on  the  suit  with  favor.  The 
court  held  that  tiiere  was  no  evidence 
of  any  active  assistance  given  to  the 
contest  by  the  defendants,  and  that  a 
desire  on  their  part  for  the  success  of 
the  suit  would  not  bring  them  within 
the  meaning  of  the  forfeiture  clause. 

WltUoldlBK  of  pTopevty  of  estrnta. 

In  Chew's  Appeal  (1863)  45  Pa.  228, 
it  appeared  that  one  of  the  testator's 
children  resisted  the  sale  of  the  fam- 
ily homestead,  and  held  possession 
until  removed  by  ejectment.  He  also 
withheld  possession  of  the  books  and 
papers  belonging  to  the  estate.  The 
court  held  that  those  acts  were  not 
sufficient  to  constitute  a  contest  of  the 
will;  since  the  homestead  was  claimed 
on  some  alleged  right  of  election,  the 
title  of  the  testator  was  not  denied, 
and  no  dispute  was  made  concerning 
the  provisions  of  the  will.  The  court 
said:  "The  prohibition  did  not  mean 
to  prevent  the  assertion  of  supposed 
legal  rights,  not  amounting  to  denial 
of  the  devises  to  others,  by  any  of  the 
devisees,  or  by  the  executors." 

Aotiom  to  reooTor  boanest  nnder  will. 

In  Loyd  v.  Spillet  (1734)  3  P.  Wms. 
844,  24  Eng.  Reprint,  1094,  it  appeared 
that  a  testator  devised  his  real  and 
personal  estate  to  the  defendants  in 
trust  to  pay  to  the  two  plaintiffs  an- 
nuities of  £15  per  annum.  It  was  held 
tiiat  the  annuitants,  the  plaintiffs,  by 
bxinging  an  action  to  recover  from 
the  trustees  their  annuities  and  ar- 
rears, had  not  forfeited  them  by  rea- 
son of  a  clause  in  the  will  providing 
that  the  heirs  of  the  testator  should 
lose  their  annuities  in  case  they  dis- 
puted the  will 

8«lt  tor  share  of  reildne. 

In  Atty.  Gen.  v.  Parkin  (1769)  2 
Ambl.  566,  27  Eng.  Reprint,  366,  it 
appeared  that  a  testator  made  a  be- 
quest to  his  next  of  kin,  his  sister,  and 
stipulated  that  if  she  sought  to  set 
aside  the  will,  or  to  make  a  further 
claim  on  his  estate,  the  bequest  should 
void.  It  was  held  that  the  next  of  kin 
might  claim  the  residue  of  the  estate, 
undisposed  of  under  the  will,  without 
incurring  a  forfeiture. 
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Pnlillsliiiis  denial  of  ezoeaton*  rlcKt 
to  lell  real  estate. 

In  Chew's  Appeal  (Pa.)  supra,  it 
appeared  that  a  testator  provided  in 
his  will  that  the  share  of  any  devisees 
or  legatees  thereunder  should  be  for- 
feited in  case  of  any  attempt  on  their 
part  to  dispute  or  invalidate  the  will. 
A  beneficiary  under  the  will  published 
a  notice  denying  the  right  of  the  ex- 
ecutors to  sell  any  part  of  the  estate, 
and  caused  similar  notices  to  be  posted 
in  a  county  where  the  executors  were 
holding  a  public  sale  of  the  real  estate 
of  the  testator.  It  was  also  shown  that 
he  had  brought  suit  against  several  of 
the  purchasers  at  the  sale,  which  suits, 
however,  were  not  pressed.  It  was 
held  that  the  publication  of  the  notices 
was  not  a  dispute  of  any  of  the  be- 
quests or  provisions  under  the  will; 
it  did  not  affect  the  distribution  under 
the  will,  but  was  merely  an  attack  on 
the  administration  of  the  estate,  for 
which  the  legatee  in  question  could 
not  be  considered  to  have  forfeited 
his  share  under  the  will. 

Contlnnanoe  of  defeiulvo  action  besnn 
before  death  of  testator. 

In  Warwick  v.  Varley  (1861)  30 
Beav.  347,  54  Eng.  Reprint,  923,  it 
seemed  that  a  testator  gave  a  share  of 
his  property  to  his  nephew,  and  speci- 
fied in  his  win  that  any  person 
instituting  proceedings  against  the 
provisions  thereof  should  forfeit  his 
share  thereunder.  The  testator,  dur- 
ing his  lifetime,  had  attempted  to  as- 
sert possession  to  several  cottages,  the 
rent  of  which  he  had  permitted  the 
nephew's  mother  to  collect  for  some 
thirty  years,  and,  to  raise  the  question, 
distrained  on  the  tenants,  with  the 
consequence  that  various  actions  of 
replevin  were  brought.  After  the 
death  of  the  testator  the  nephew  dis- 
trained. The  court  held  that  the  dis- 
traint by  the  nephew  was  only  by  way 
of  defense,  and  that  the  matter  was 
to  be  treated  as  one  whole  proceeding 
begun  during  the  testator's  lifetime, 
with  the  consequence  that  the  proced- 
ure did  not  constitute  a  violation  of 
the  condition  in  the  will,  which  did  not 
forbid  the  nephew  to  defend  himself, 
and  which  referred  to  proceedings  un- 
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dertaken  after  the  death  of  the  tes- 
tator. 

Off«T  to  probate  will  not  knows  to  be 
sparlons. 

In  -Be  Kirkholder  (1916)  171  App. 
Div.  168,  157  N.  Y.  Supp.  S7,  affirmins: 
(1914)  86  Misc.  692,  149  N.  Y.  Supp. 
87,  the  court  said,  obiter,  that  the 
offerins:  for  probate  of  a  will  alleged 
to  be  of  later  date  than  the  one  which 


is  finally  established,  and  which  con- 
tains a  clause  forfeiting  the  share  of 
any  disputant  thereof,  does  not  consti- 
tute an  attempt  to  contest  the  valid- 
ity of  the  earlier  will  so  as  to  brins 
the  proponent  of  the  later  will  within 
the  jurisdiction  of  the  forfeiture 
clause,  provided  h«  Is  acting  in  good 
faith. 

See  also  the  reported  case  (Rb  Bebo- 
LANO,  ante^  1868).  S.  S. 


WILLIAM  KRESS,  Appt, 

V, 

ARTHUR  LANE  et  al. 

Iowa  Supreme  Court-^  April  10,  1010, 

(—  Iowa,  — ,  171  N.  W.  671.) 

Explosives  — -  storage  in  frame  boiMing  —  negligence. 

1.  Merely  storing  gasolene  and  kerosene  in  barrels  in  a  frame  building 
is  not  such  negligence  as  to  render  one  liable  for  loss  by  fire  of  adjoining 
buildings,  due  to  the  explosion  of  the  oils  when  the  building  in  which  they 
were  was  set  afire  without  negligence  on  the  part  of  the  one  so  storing  the 
oil. 

ISee  note  on  this  question  beginning  on  page  1378.] 


Nuisance  —  storage  of  inflammable 

oils. 

2.  The  mere  possession  in  a  frame 
building  of  several  barrels  of  gasolene 
and  kerosene  does  not  create  a  nuisance 
which  will  render  the  owner  liable  in 
case  fire  originating  without  his  negli- 
gence in  the  building  is  spread  to 
neighboring  buildings  by  explosion  of 
the  oils,  for  the  loss  thereby  caused  to 
such  adjoining  buildings. 

[See  20  R.  L.  C.  409.} 


Proximate  cause  —  storage  of  otb  — 
setting  fire  to  building. 

3.  The  wrongful  act  of  a  stranger  in 
setting  fire  to  a  building  in  which  gas* 
olene  is  stored  in  barrels  is  the  proxi- 
mate cause  of  destruction  of  neighbor- 
ing buildings  by  the  explosion  of  ttie 
inflammable  oils  by  the  fire. 

[See  22  R.  C.  L.  166.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Harristm 
County  (Arthur,  J.)  snstaihing  a  demurrer  to  a  petition  filed  to  recover 
damages  for  the  burning  of  plalntifTs  building,  alleged  to  have  been  caused 

by  defendant's  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cochran  &  Wolfe  and  H.  L.  The  question  of  whether  the  storing 
Robertson,  for  appellant:  and  keeping  of  about  360  gallons  of  gaa- 


It  is  a  matter  of  such  common  knowl- 
edge that  gasolene  or  coal  oil,  in  large 
quantities,  are  dangerous,  that  courts 
will  take  judicial  notice  of  the  fact  of 
their  explosive  character. 

Whittemore  v.  Baxter  Laundry  Co. 
181  Mich.  B64,  52  L.R.A.(N.S.)  930, 148 
N.  W.  437,  Ann.  Cas.  1916C,  818. 


olene  and  about  250  gallons  of  coal  oil, 
in  and  about  a  building  which  is  located 
in  an  alley  in  a  small  town.  In  the  busi- 
ness part  thereof,  and  within  40  f«at 
of  the  business  houses  and  residence 
property,  is  a  nuisance  or  not,  is  an 
issue  of  fact  for  the  jury  to  determine, 
and  it  is  error  for  the  court  to  h<^ 
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that  the  storing  snd  maintainizig  of 
such  gasolene  and  coal  oil  is  not  a 
nuisance  as  a  matter  of  law»  regardlesft 
of  the  question  of  negligence. 

Whittemore  v.  Baxter  Laundry  Co. 
Ann.  Cas.  1916C,  821,  and  note,  181 
Mich  664,  62  L.R.A.(N.S.)  930,  148  N. 
W.  437;  Heeg  v.  Licht,  80  N.  Y.  579, 
36  Am.  Rep.  654, 11  Mor.  Min.  Rap.  74; 
20  R.  C.  L.  407,  409,  notes. 

In  an  action  for  damages  based  upon 
an  alleged  nuisance,  it  is  not  necessary 
for  plaintiff  to  allege  or  prove  negli- 
gence. 

Watson  V.  Mississippi  River  Power 
Co.  174  Iowa,  23,  L.R.A.1916D,  101, 166 
N.  W.  188,  13  N.  C.  0.  A.  873. 

A  man  has  no  right  to  use  his  prop- 
erty, even  lawfully,  in  such  a  manner 
as  to  unnecessarily  Interfere  with  the 
right  of  otiiera  to  lawfully  ose  their 
property, 

Kinney  v.  Koopman,  116  Ala.  310,  37 
L.R.A.  497,  67  Am.  St  Rep.  119,  22 
So.  693. 

Messrs.  Readlfer  A  Roadifer,  for  ap- 
pellees: 

The  mere  fact  that  explosives  are 
kept  stored  upon  premises  even  in  large 
quantities,  for  sale,  does  not  constitute 
a  nuisance  if  the  same  are  stored  and 
kept  in  a  reasonable  and  prudent  man- 
ner, without  negligence  on  ttie  part  of 
the  party  handling  them. 

Walker  v.  Chicago,  R.  I.  &  P.  B.  Ca 
71  Iowa,  668,  33  N.  W.  224;  Kinney  v. 
Koopman,  167  Ala.  310,  87  L.R.A.  497, 
67  Am.  St.  Rep.  119,  22  So.  693. 

ETans,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  is  a  resident  of  the 
town  of  Pisgah.  The  defendants 
constitute  a  copartnership  engaged 
iB  a  general  merchandise  business 
in  the  same  town.  The  alleged 
wrongdoinsT  ^vliich  the  plaintiff 
charges  against  the  defendants  is  as 
follows : 

"That  as  a  part  of  its  said  busi- 
ness and  in  connection  therewith 
said  defendants  kept  in  a  building 
situated  on  lots  1,  2,  and  3,  block  6, 
of  the  town  of  Pisgah,  Iowa,  about 
350  gallons  of  gasolene  and  about 
250  gallons  of  coal  oil  in  and  about 
said  building ;  that  the  said  building 
in  which  said  gasolene  and  coal  oil 
-were  kept  in  and  about  was  a  small 
building,  and  was  located  near  the 
alley  running  north  and  south  just 
west  of  said  premises;  that  said 
6  A.L.R.— 37. 
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gasolene  and  coal  oil  were  highly  in- 
flammable substances.  .  .  . 

"Plaintiff  further  states  that  on 
or  about  the  29th  day  of  August, 
A.  D.  1917,  there  was  a  fire  set  or 
broke  out  in  said  building  in  which 
said  gasolene  and  coal  oil  were  kept 
in  and  about  as  aforesaid,  and  that 
said  fire  caused  an  explosion  of  said 
gasolene  and  coal  oil  in  and  about 
aaid  building,  and  thereby  set  fire  to 
plaintiff's  said  building,  and  caused 
it  and  the  household  goods  and 
furniture  and  personal  property 
therein  to  be  completely  destroyed." 

The  petition  is  in  two  counts.  In 
the  first  the  plaintiff  claims  a  recov- 
ery on  the  theory  that  the  defend- 
ants maintained  a  nuisance.  In  the 
second  count  the  same  facts  are  stat- 
ed and  a  claim  of  liability  based 
thereon  on  the  theory  of  negligence. 
There  is  no  allegation  in  the  petition 
that  the  defendants  were  in  any 
manner  responsible  for  the  setting 
of  the  fire  which  caused  tJie  explo- 
sion of  the  gasolene.  The  naked 
proposition  upon  which  the  petition 
rests  is  that  the  defendants  were 
guilty  of  an  actionable  wrong  in 
that  they  stored  nine  barrels  of  gas- 
olene  and  six  barrels  of  kerosene  in 
a  frame  building  upon  the  premises, 
and  that  such  wrongful  storing  of 
such  quantity  of  these  inflanunaUe 
substances  was  the  proximate- cause 
of  the  burning  of  plaintiff's  house, 
in  that  the  fire  caused  an  explosion 
and  thereby  enlarged  the  conflagra- 
tion. It  is  not  daimed  that  any 
statute  or  ordinance  was  violated. 
The  claim  of  nuisance  is  predicated 
upon  the  highly  inflammable  char- 
acter of  the  substances.  The  second 
count  predicates  the  claim  of  negli- 
gence upon  the  large  quantity  of 
these  inflammable  substances  and 
upon  the  fact  that  they  were  stored 
in  a  "frame  building  near  the  alley." 
There  is  no  complaint  otherwise  as 
to  the  method  of  storage.  It  is  not 
alleged  that  the  gasolene  was  con- 
fined in  defective  containers.  Nor, 
is  there  any  claim  that  the  presence 
of  the  gasolene  or  kerosene  had  any-] 
thing  to  do  with  the  starting  of  the, 
conflagration.    Nor  is  there  any 
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claim  that  the  defendants  had  any- 
thing to  do  with  the  starting  of  the 
fire.  The  fair  implication  of  the  pe- 
tition is  that  the  fire  was  "set" 
other  persons.  We  think  it  quite 
clear  that  the  mere 
possession  of  the 
gasolene  and  kero- 
sene in  question,  without  more,  was 
not  an  actionable  wrong.  In  Walk- 
er V.  Chicago,  R.  I.  &  P.  R.  Co.  71 
Iowa,  658,  33  N.  W.  224,  a  question 
of  possession  and  storage  of  dyna- 
mite was  involved.  In  that  case  it 
was  held  that  the  possession  and 
temporary  storage  of  dynamite  by 
the  defendant,  if  done  in  a  reason- 
able and  prudent  manner,  did  not 
constitute  a  nuisance,  and  was  not 
wrongful.  The  fact  that  dynamite 
ib  subject  to  explosion  by  contact 
and  concussion  was  an  element  of 
danger  which  does  not  appear  in 
this  case.  Gasolene  is  concededly  a 
dangerous  substance  if  used,  sto^, 
or  exposed  negligently.  Properly 
used,  it  is  not  highly  dangerous. 
For  proper  use,  it  has  become  one  of 
the  pressing  necessities  of  the  com- 
munity. Thousands  of  gallons  of  it 
are  daily  in  course  of  transportation 
into  and  through  every  town  in  the 
state.  It  is,  of  course,  highly  in- 
flammable, and  will  not  stand  expos- 
ure to  the  torch  of  conflagration.  If- 
it  be  so  exposed  either  by  wilful  or 
negligent  act,  such  is  the  actionable 
wrong.  If  gasolene  is  to  be  used,  it 
must  be  stored  and  handled  in  some 
manner  and  in  some 
l%;£?e' uT^.  quantities.  If  it  be 
SXilleS^..  exposed  to  fire  even 
m  small  quantities, 
disastrous  consequences  are  likely 
to  follow.  But  it  should  not  be  thus 


exposed,  and  no  one  is  ignorant  of 
that  fact. 

It  being  averred  in  the  petition 
that  fire  was  "set"  to  the  building  in 
which  the  gasolene  was  stored,  such 
act  was  a  wrongful  one,  and  was  the 
proximate  cause  of  uie  resulting 
conflagration.  If  the  quantity  of 

gasolene  thus  stcred 
^«r,'"of in  the  building  had 
ibStidinS.*"'  **  contained  in 

the  tanks  of  auto- 
mobiles stored  in  a  garage,  a  like  re- 
sult would  have  followed  the  setting 
of  fire  to  the  garage.  Could  it  be 
said  in  such  a  case  that  the  owners 
of  the  garage  or  the  owners  of  the 
automobiles  were  liable  for  the  con- 
sequential damage  because  they 
were  responsible  for  the  presence  of 
Uie  gasolene?  We  reach  the  con- 
clusion that  no  cause  of  action 
against  the  defendants  can  be  pred- 
icated on  the  mere  presence  and 
storage  of  the  gasolene,  in  the  ab- 
sence of  allegation  tTiat  the  method 
of  storage  was  nefi^igent  or  wrong- 
ful, and  that  such  wrongful  method 
of  storage  operated  as  a  direct  and 
proximate  cause  of  the  conflagration 
itself.  The  mere  fact  that  it  in- 
creased the  conflagration  would  not 
of  itself  be  sufficient.  All  combusti- 
ble material  necessarily  does  that. 
Even  a  frame  building,  when  ex- 
posed to  the  conflagration,  aids  the 
spreading  of  it  to  other  buildings. 

The  demurrer  was  therefore  prop- 
erly sustained,  and  the  ruling  is  ac- 
cordingly afilrmed. 

Ladd,  Ch.  J.,  and  Salinger  and 
Preston,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

liability  for  cUonage  to  other  premiies  from  fire  in  bnfldiDg  wImm  inflam- 
mable materiab  are  stored. 


The  term  "inflammable  materials," 
as  used  in  this  annotation,  is  confined 
strictly  to  oils,  gases,  explosives,  and 
other  materials  of  a  highly  dangerous 
character.  This  limitation,  of  course, 
excludes  cases  involving  combustible 


materials,  such  as  brush,  lumber,  saw- 
dust^ wood,  coal,  hi^stacks,  and  other 
similar  things. 

The  authorities  are  to  the  effect  that 
the  owner  of  premises  on  which  are 
stored  dangerous  inflammable  mate- 
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riaU  is  IUbl«  for  th«  destruetion  by 
fire  of  property  on  neighboring  prem- 
ises of  another  person,  where  such  in- 
flammable materials  were  negligently 
so  stored,  or  were  kept  in  such  a  man- 
ner as  to  constitute  a  nuisance  or  to 
be  in  violation  of  a  valid  ordinance  or 
stetate,  and  provided  that  the  destruc- 
tioo  was  the  direct  result  of  .  such 
wrongful  storing.  The  following 
cases  in  effect  lay  down  this  general 
rule:  Quaker  Oats  Go.  v.  Grice  (1912) 
116  G.  G.  A.  34S.  195  Fed.  441;  Rudder 
V.  Koopman  (1896)  116  Ala.  S32,  37 
L.R.A.  489,  22  So.  601;  Wright  v.  Chi- 
cago &  N.  W.  B.  Co.  (1S88)  27  lU.  App. 
200;  Van  Fleet  v.  New  York  G.  &  H. 
R.  R.  Co.  (1889)  27  N..T.  S.  B.  76,  7 
N.  Y.  Supp.  636;  McGuffejr  T..Pieiee- 
Fordyce  Oil  Go.  (1918)  —  Tel.  Civ. 
App.  — .  211  S.  W.  836, 

Of  course,  to  render  the  owner  of 
the  premises  on  which  dangerous  in- 
flammable materials  are  stored  liable 
for  the  damage  to  other  prranises  to 
which  fire  is  communicated  by  the 
burning  storehouse,  on  the  theory  that 
such  storing  of  inflammable  materials 
was  wrongful,  the  plaintiff  must  show 
that  the  burning  or  exploding  of  the 
wrongfully  stored  materials  was  the 
proximate  cause  of  his  damages. 
Hamilton  v.  Cranford  Mercantile  Co. 
(1918)  —  Ala,  78  So.  401;  Beck- 
ham V.  Seaboard  Air  Line  R.  Co. 
(1906)  127  Ga.  550,  12  L.RJl.(N.S.) 
476,  66  S.  E.  638;  Wright  v.  Chicago  & 
N.  W.  R.  Ck>.  (1888)  27  III  App.  200; 
Kress  v.  Lane  (reported  herewith) 
ante,  1376 ;  Stone  v.  Boston  &  A.  R.  Co. 
(1898)  171  Mass.  636,  41  L.RJV.  794, 
51  N.  E.  1.  4  Am.  Neg.  Rep.  490;  Van 
Fleet  V.  New  York  C.  &  H.  R.  R.  Go. 
(1889)  27  N.  Y.  S.  R.  76,  7  N.  Y.  Supp. 
636;  Behling  v.  Southwest  Pennsyl- 
vania Pipe  Lines  (1894)  160  Pa.  859, 
40  Am.  St  Bep.  724,  28  Atl.  777.  And 
the  questiou  of  proximate  cause  is  for 
the  jury  where  the  facts  are  in  dis- 
pute. Wright  v.  Chicago  &  N.  W.  B. 
Co.  (1888)  27  III.  App.  200;  Van  Fleet 
V.  New  York  C.  &  H.  R.  R.  Co.  (1889) 
27  N.  Y.  S.  R.  76,  7  N,  Y.  Supp.  636. 
But  whwe,  upon  all  the  evidence,  the 
court  is  able  to  see  that  the  burning 
of  the  plaintiff's  property  was  not  the 
t»robable  but  the  remote  result  of  de- 


fendant's wrongful  act,  the  plaintiff 
fails  to  make  out  his  case,  and  the 
court  should  so  rule,  the  same  as  in 
cases  where  there  is  no  sufficient  proof 
of  negligence  or  other  wrongful  act. 
Stone  V.  Boston  &  A.  R.  Co.  (1898)  171 
Mass.  686,  41  L.R.A.  794,  51  N.  E.  1,  4 
Am.  Neg.  Rep.  490;  Behling  v.  South- 
west Fttmsylvania  Pipe  Lines  (1894) 
160  Pa.  859,  40  Am.  St  Rep.  724,  28 
Atl.  777. 

And  it  also  follows  that  where  the 
owner  of  the  premises  on  which  the 
fire  originated  keeps  the  inflammable 
materials  in  a  non-negligent  manner, 
and  not  in  violation  of  law,  he  cannot 
be  held  liable  for  the  destruction  of 
proper^  on  otiier  premises  by  fire 
originating. in  such  inflammable  mate- 
rials. Thus  in  the  reported  case 
(Kress  v.  Lane,  ant6,  1376),  it-  was 
held  that  no  cause  of  action  could  be 
predicated  on  the  mere  presence  and 
storage  of  inflammable  materials, 
there  being  no  allegation  of  negligaice 
or  wrongful  storage,  or  that-  sa«h 
storage  was  tiie  proadmate  cause  of 
plaintiff's  loss.  And  in  Cosulich  v. 
Standard  Oil  Go.  (1890)  122  N.  Y.  118, 
19  Am.  St  Rep.  476,  26  N.  E.  269,  re- 
versing (1888)  28  Jones  &  S.  884,  it 
was  held  that  the  mere  fact  that  the 
plaintiffs  loss  was  a  direct  result  of  a 
flK  on  defendant's  premises  which 
was  started  Ity  the  explosion  of  a  tank 
in  its  oil  yard  did  not  render  It  liable, 
in  the  absence  of  a  showing  of  neg- 
ligence or  other  wrongful  act.  So  in 
Langabaugh  v.  Anderson  (190S)  68 
Ohio  St.  131,  62  L.R.A.  948,  67  N.  E. 
286,  14  Am.  Neg.  Rep.  170,  reversing 
(1901)  12  Ohio  C.  D.  341, 22  Ohio  C.  C. 
178,  it  was  held  that  the  storage  of 
crude  oil  was  not  a  nuisance  per  se, 
independent  of  the  use  and  care  there- 
of. In  Cook  V.  Anderson  (1887)  86 
Ala.  99,  4  So.  713,  it  was  held  that  the 
tenant  of  a  building  destroyed  by  fire 
could  not  set  off  his  loss  SLgainst  the 
claim  of  his  landlord  for  rent,  on  the 
ground  that  the  fire  originated  from 
an  unknown  cause  in  the  landlord's 
adjoining  store  where  plaintiff  kept  for 
sale  quantities  of  oils,  paints,  and  oth- 
er inflammable  materials,  at  least,  in 
the  absence  of  a  showing  of  negligence 
upon  the  part  of  the  plaintiff  landl<urd. 
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In  reaching  this  condasion  it  wu 
said  that  the  mere  fact  of  Iraeping 
such  materials  in  'stock  was  not  soffi- 
cient  negligence,  and  that  the  defend- 
ant could  not  recover  upon  the  ground 
that  keeping  inflammable  materials 
for  the  purpose  of  trade  in  the  base- 
ment of  a  store  in  a  city  is  a  private 
nuisance  per  se,  which  made  the 
plaintiff  liable  for  actual  injury  re- 
sulting therefrom  without  regard  to 
negligence  on  his  part  And  see  also 
Hamilton  v.  Cranford  Mercantile  Co. 
(1918)  —  Ala.  — ,  78  So.  401,  wherein 
it  was  held  that  damages  for  the  de- 
struction of  a  building  by  fire  com- 
municated to  it  from  a  burning  ware- 
house in  which  a  quantity  of  dynamite 
had  been  temporarily  stored  could  not 
be  recovered  from  the  owner  of  the 
war^ouse  in  the  absence  of  neg- 
ligence in  the  keeping  of  tiie  dynamite 
in  the  warehouse. 

There  is  a  conflict  of  authority  as 
to  the  effect  of  the  fact  that  l^e  fire 
was  actually  started  upon  the  plain- 
tiff's property     a  thiM  person. 

In  Quaker  Oats  Co.  v.  Grice  (1912) 
115  C.  C.  A.  848,  19S  Fed.  441,  where 
a  feed  mill  was  negligently  allowed 
to  become  filled  with  dust,  which 
would  explode  on  the  application  of 
a  spark  or  flame,  it  was  held  that  the 
owner  thereof  was  liable  for  the  de- 
struction by  fire  of  the  property  to 
which  fire,  following  an  explosion  in 
the  mill,  was  communicated,  and  that 
the  mill  owner  could  not  be  relieved 
of  liability  because  of  the  fact  that 
the  actual  spark  which  fired  the  dust 
was  produced  by  an  intruder,  who  un- 
dertook to  light  his  pipe  in  the  mill. 
The  actionable  negligence  was  said 
to  be  the  failure  of  the  owner  of  the 
mill  to  adopt  ordinary  methods  of  re- 
moving combustible  dust  therefrom. 

On  the  other  hand,  in  Beckham  v. 
Seaboard  Air  Line  R.  Co.  (1906)  127 
6a.  660,  12  L.R.A.(N.S.)  476,  66  S.  E. 
688,  it  was  held  that  a  railroad  compa- 
ny was  not  liable  for  damages  for  the 
loss  of  a  building  destroyed  by  fire 
communicated  to  it  from  a  near-by 
burning  wooden  building  in  which  the 
company  negligently  stored  oil  and 
waste,  kept  lights  burning,  and  air 
lowed  tramps  and  other  persons  to 


congregate,  where  the  fire  (ni^nated 
from  the  careless  or  accidental  act  of 
a  person  not  In  the  company's  employ, 
although  in  the  building  by  its  per- 
mission. This  was  upon  the  theory 
that  the  fire  was  the  result  of  the  in- 
tervening act  of  a  responsible  agency, 
wherefore  the  company's  negligence 
was  not  ttie  proximate  cause  of  plain- 
tiff's injuiy.  It  is  worthy  of  note  in 
connection  with  this  decision  that  the 
court  seemingly  took  no  notice  of  the 
rule  approved  in  Wright  v.  Chicago  & 
N.  W.  R.  Co.  (1888)  27  111.  App.  200 
(cited  supra),  to  the  effect  that  "any 
number  of  causes  and  effects  may  in- 
tervene between  the  first  wrongful 
cause  and  the  final  injurious  conse- 
quence, and  if  tiiey  are  such  as  might, 
with  reasonable  diligence,  have  been 
foreseen,  the  last  result,  as  well  as 
the  first  and  every  intermediate  re- 
sult, is  to  be  considered  in  law  as  the 
proximate  result  of  tiie  first  wrong 
cause.  But  wheneyer  a  new  cause 
Intervenes  which  is  not  a  consequence 
of  the  first  wrongful  cause,  which  is 
not  under  the  contfol  of  the  wrong- 
doer, which  could  not  have  been  fore- 
seen by  the  exercise  of  reasonable 
diligence  by  the  wron^oer,  and  ex- 
cept for  which  the  final  injurious  con- 
sequence could  not  have  happened, 
then  such  injurious  consequences 
must  be  deemed  too  remote  to  consti- 
tute the  basis  of  the  cause  of  action," 
— which  rule,  it  would  seem,  might 
well  have  been  applied. 

And  a  conclusion  similar  to  that  in 
Beckham  t.  Seaboard  Air  Line  R.  Co. 
(Ga.)  supra,  was  reached  in  Stone  v. 
Boston  &  A.  R.  Go.  (1898)  171  Mass. 
636,  41  L.R.A.  794,  51  N.  E.  1,  4  Am. 
Neg.  Rep.  490,  It  having  been  held  that 
neither  negligence  in  storing  oil  up- 
on the  platform  of  a  freight  house  nor 
in  permitting  it  to  remain  there  in 
violation  of  statute  was  the  proximate 
cause  of  damage  by  fire  to  the  neigh- 
boring premises  of  an  Individual, 
where  tile  fire  was  started  by  the 
careless  dropping  of  a  match  by  a  man 
who  came  to  the  platform  to  deliver 
goods  for  transportation,  and  who 
was  in  no  sense  a  servant,  agent,  or 
guest  of  the  railroad  company.  This 
also  was  upon  the  theory  that  there 
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was  an  intervention  between  the  ortg- 
tnal  cause  and  the  resulting  damage 
by  an  intelligent  and  responsible 
human  beings  but  the  decision  does 
not  lend  full  support  to  the  Beckham 
Case  because  the  court,  in  reaching 
its  conclusion,  placed  considerable 
CTiptaasis  upon  the  fact  that  the  per- 
son who  dropped  the  match  was  right- 
fully upon  the  premises,  and  that  the 
railroad  company  could  not  lawfully 
have  excluded  him  from  its  grounds 
because  it  was  bound  to  give  all  per- 
sona reasonable  and  equal  terms, 
facilities,  and  accommodations  for  the 
transportation  of  merchandise  upon 
its  railroad  and  to  the  use  of  Its  de- 
pot, other  buildings,  and  grounds. 

In  Van  Fleet  v.  New  York  C.  &  H. 
R.  R,  Co.  (1889)  27  N.  Y.  S.  R.  76,  7 
N.  Y.  Supp.  636,  where  defendant 
erected  a  shanty  of  pine  boards  with- 
in a  few  inches  of  plaintiff's  build- 
ing, and  k^t  therein  not  only  a  stove 
in  which  soft  coal  was  burned,  but 
lamps  and  considerable  highly  com- 
bustible substances,  such  as  oil,  oil 
cans,  and  waste,  which,  in  combina- 
tion with  oil,  were  subject  to  sponta- 
neous combustion,  it  was  held  that  the 
defendant  was  liable  for  the  destruc- 
tion of  plaintiff's  building  by  fire 
communicated  to  it  from  the  burning 
8hanl7,  although  there  was  no  direct 
evidence  as  to  the  origin  of  the  fire. 

The  question  under  annotation  has 
also  been  viewed  as  affected  by  the 
fact  that  the  fire  originated  on  the 
premises  of  a  third  person,  and  was 
ctnnmunicated  to  the  defendant's 
premiaes,  and  from  there  to  the  plain- 
tiff's property.  In  such  a  case  it 
seems  that  where  the  keeping  of  dan- 
gerous inflammable  materials  consti- 


tutes a  nuisance,  such  keeping  renders 
the  owner  thereof  liable  for  the  de- 
struction of  near-by  premises  by  fire 
resulting  from  an  explosion  of  such 
materials,  although  the  explosion  was 
caused  by  fire  originating  oir  the  ad- 
joining property  of  a  third  person. 
Thus,  in  Rudder  v.  Koopman  (1896) 
116  Ala,  332,  37  L.R.A.  489,  22  So.  601, 
it  was  held  that  the  keeping  of  large 
quantities  of  dynamite  and  gunpow- 
der in  a  wooden  building  in  a  thickly 
settled  portion  of  an  incorporated 
town  where  there  were  many  build- 
ings and  persons  in  proximity  con- 
stituted a  nuisance  and  created  a 
liabili^  for  the  burning  of  a  building 
which  was  set  on  fire  by  firebrands 
cast  upon  it  by  an  explosion  of  the 
dangerous  materials,  although  the  ex- 
plosion was  caused  by  a  fire  which 
originated  on  the  premises  of  a  third 
person,  and  without  any  fault  of  the 
owner  of  the  explosives.  But  the  con- 
trary is  the  ri^le  where  the  defendant's 
inflammable  materials  are  properly 
and  lawfully  kept  This  is  illustrated 
by  Behling  v.  Southwest  Pennsylvania 
Pipe  Lines  (1894)  160  Pa.  359,  40  Am. 
St.  Rep.  724, 28  Atl.  777,  wherein  it  was 
held  that  a  pipe  line  company  was  not 
liable  for  the  burning  of  a  building 
on  adjoining  premises  where  burning 
oil  from  neighboring  property  flowed 
down  upon  its  pipe  line,  causing  it  to 
burst  and  throw  burning  oil  upon 
plaintiff's  building,  the  court  arguing 
that  since  its  pipe  line  was  in  itself 
harmless,  and  the  defendant  was  not 
bound  to  anticipate  the  bursting  of 
its  line  from  burning  oil  flowing  over 
it  from  other  property,  the  bursting 
of  its  line  was  not  the  true  proximate 
cause  of  plaintiff's  loss.      G.  J.  C. 


HENRY  F.  WOODWARD  et  al. 

V. 

FREDERIC  E.  SNOW  et  al. 
ALLAN  FORBES,  Trustee  in  Bankruptcy,  et  al..  Appts. 

irMftodtwaette  Supreme  Jtiflictal  Court  — June  84,  1019, 

(233  Mass.  267, 124  N.  £.  36.)  , 

Win  —  compromise  —  aflSrmance  by  court  —  change  of  terms. 

1.  Upon  confirmation  by  a  court  ha^ng  jurisdiction  of  the  parties  of 
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a  compromise  by  legatees  under  a  will,  which  changes  the  nature  of  the 
interest  conferred  upon  one  of  them,  the  subsequent  controversies  must 
be  determined  upon  the  footing  that  the  interest  was  changed,  and  not 

upon  construction  of  the  original  will. 

ISee  note  on  this  question  beginning  on  page  1384.] 

Bankruptcy  —  validity  of  aasignment    Trust  —  right  to  assign  income. 


for  creditors. 
2.  An  assignment  in  good  faith  to 
secure  present  debts,  made  more  than 
four  months  before  bankruptcy,  is 
binding  on  the  trustee. 
[See  8  B.  C.  L.  271,  272.] 


S.  A  right  of  a  beneficiary  of  a  trust 

under  a  will  to  receive  the  income  from 
the  trustee  is  subject  to  assignment 
for  creditors. 


Appeal  by  certain  defendants  from  a  judgment  of  the  Supreme  Judicial 
Court  for  Suffolk  County  in  favor  of  plaintiffs  in  a  suit  to  reach  and  apply 
the  interest,  if  any,  of  defendant  Cheney  under  the  will  of  his  deceased 
father,  to  the  payment  of  claims  of  defendant's  creditors  as  established 
by  an  instrument  of  trust.  AfftrmetL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hale  &  Dickerman,  Samuel    by  all  persons  who  would  "be  en- 


M.  Child,  John  L.  Hall,  and  James  W. 
Burke  for  appellants. 

Messrs.  Robert  Cushman,  Robert  G. 
Dodge,  and  Henry  F.  Woodward  for 
appellees. 

Pierce,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  in  equity  brought 
by  the  plaintiifa  as  trustees  for  cer- 
tain creditors  of  the  defendant 
Benjamin  P.  Cheney  under  a  trust 
for  such  creditors  created  and  es- 
tablished by  a  sealed  agreement  and 
an  assignment  dated  respectively 
April  6,  and  April  10,  1914,  against 
the  trustees  under  the  will  of  Benja- 
min P.  Cheney,  the  father  of  the  de- 
fendant of  that  name,  to  reach  and 
apply  the  interest,  if  any,  of  the  de- 
fendant Cheney  under  the  vrill,  to 
the  payment  of  the  claims  of  the 
aforesaid  creditors  against  Cheney 
as  est^lished  by  the  instrument  ot 
trust. 

In  1895,  Benjamin  P.  Cheney 
died  testate.  By  a  decree  of  the  pro- 
bate court  for  the  county  of  Norfolk 
his  will  was  admitted  to  probate 
and  the  defendant  Cheney  was  duly 
appointed  one  of  the  executors  and 
trustees  thereof.  An  appeal  from 
said  decree  was  taken  by  the  widow 
and  certain  heirs  to  l^e  supreme 
judicial  court  for  said  county.  While 
the  appeal  was  pending,  an  agree- 
ment by  compromise  was  executed 


titled  to  the  estate  .  .  .  under 
the  statutes  regulating  the  descent 
and  distribution  of  intestate  es- 
tates," "subject  to  the  approval  of 
the  supreme  judicial  court."  After 
the  appointment  of  a  suitable  per- 
son to  represent  certain  minors  in- 
terested under  the  provisions  of  said 
will,  and  all  future  subsequent  in- 
terests which  may  arise  under  the 
same,  and  upon  the  report  of  that 
person  that  the  compromise  and 
agreement  "sought  by  said  bill  to 
be  confirmed  by  the  decree  of  this 
court  is  just  and  reasonable  in  its 
effects  upon  the  interests  of  such 
minors  and  such  future  contingent 
interests,"  a  single  justice  of  this 
court,  by  decree  entered  March  27, 
1896,  and  unreversed,  found  the 
compromise  and  agreement  "is  just 
and  reasonable"  and  ordered  that 
the  written  agreement  of  compro- 
mise be  "ratified  and  confirmed." 
He  also  ordered  "that  the  decree  of 
the  judge  of  probate  for  Norfolk 
county  allowing  and  approving  said 
instrument  purporting  to  be  the  last 
wiil  and  testament  of  said  Benjamin 
P.  Cheney  be  afllrmed,  as  provided 
in  and  subject  to  the  terms  of  said 
agreement." 

The  defendant  Cheney's  first  con- 
tention is  that  the  interest  given 
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him  by  the  will  was  one  which  could 
not  be  assigned. 

His  second  proposition  is  that 
under  the  decisions  of  this  court 
(see  Ellis  v.  Hunt,  228  Mass.  39, 
116  N.  E.  956 ;  Baxter  v.  Treasurer, 
209  Mass.  459,  95  N.  E.  854)  parties 
in  making  a  compromise  of  a  con- 
troversy as  to  the  validity  of  an  al- 
leged will  under  the  statutes  (now 
Rev.  Laws,  chap.  148,  §§  15-18) 
have  no  right  to  make  a  new  will 
for  the  testator,  and  from  this  it 
follows  (especially,  when  the  com- 
promise is  carried  out  by  the  will  be- 
ing admitted  to  probate)  that  the 
nature  of  the  interest  given  a  lega- 
tee is  that  described  in  the  will. 

In  the  case  of  the  agreement  of 
compromise  of  the  will  of  the  de- 
fendant Cheney's  father,  here  in 
question,  the  parties  did  undertake 
to  change  the  nature  of  the  interest 
given  to  the  defendant  Cheney,  and 
the  agreement  of  compromise  was 
confirmed  by  a  decree  of  a  single 
justice  of  this  court  made  on  March 
27,  1896. 

By  the  agreement  of  compromise, 
which  was  confirmed  by  this  decree, 
the  interest  given  to  the  defendant 
Cheney  was  an  interest  which  could 
be  assigned.  The  decree  confirming 
this  agreement  of  compromise  has 
not  been  reversed.  Whether  that 
decree  was  or  was  not  an  erroneous 
one  is  not  material.  This  court  had 
jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  cause 
in  which  that  decree  was  made. 
It  follows  that  this  unreversed 
decree  is  the  law  of  this  case, 
and  that  the  rights  of  the  parties 
are  to  be  determined  upon  the  foot- 
ing that  the  terms 
of  the  will  were 
changed  by  the 
agreement  of  com- 
promise, and  not 
upon  a  construction  of  the  will  as  it 
appeared  when  offered  for  probate. 

Under  the  unrevoked  decree  of 
this  court  the  defendant  Cheney  had 
an  assignable  interest  to  the  amount 
of  $615,000,  and  also  a  vested  as- 
signable expectant  interest  in  the 
income  from  a  trust  estate,  which 
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he  could  sell  or  assign  in  payment 
of  or  to  secure  the  payment  of  any 
present  or  future  maturing  obliga- 
tions. Richardson  v.  White,  167 
Mass.  58,  44  N.  E.  1072;  Putnam 
V.  Story,  132  Mass.  205,  212;  Hol- 
brook  V.  Payne,  151  Mass.  383,  21 
Am.  St.  Rep.  456,  24  N.  E.  210; 
Andrews  Electric  Co.  v.  St.  Al- 
phonse  Catholic  Total  Abstinence 
Soc.  233  Mass.  20,  123  N,  E.  103. 
The  single  justice  of  this  court,  up- 
on the  evidence  reported  by  the  com- 
missioner, was  warranted  in  find- 
ing, as  he  did,  that  the  instrument 
of  assignment  and  agreement  under 
which  the  plaintiffs  make  claim  to 
the  fund  in  the  bands  of  the  trus- 
tees, was  given  by  Cheney  "to  the 
plaintiffs  for  a  present  and  valuable 
consideration,  ...  in  good  faith 
and  without  fraud,  either  actual 
or  constructive, — and  was  given 
to  secure  a  valid  existing  in- 
debtedness." As  the  assignment 
was  made  in  good  faith  upon  a  pres- 
ent consideration  for  the  payment, 
and  securing  the  payment,  of  an 
admitted  obligation  of  Cheney  to 
some  of  his  creditors,  and  was  made 
more  than  four  months  before  the 
commencement  of  bankruptcy  pro- 
ceedings against  Cheney,  it  was  good 
between  the  parties  and  against  the 
trustee  in  bank- 
ruptcy, whether  the  ?;rwf"/*o7~ 
assignment  be  ?;r«»d»or.. 
treated  as  a  par- 
tial or  full  assignment  of  income. 
Bridge  v.  Kedon,  163  Cai.  493,  43 
L.R.A.(N.S.)  404, 126  Pac.  149,  and 
cases  collected;  Andrews  Electric 
Co.  V.  St.  Alphonse  Catholic  Total 
Abstinence  Soc.  supra. 

The  right  of  Ch&a&y  and  the  right 
of  the  assignee  to  receive  the  in- 
come of  the  trust  fund  was  a  pres- 
ent, equitable  right  of  ownership 
which  ripened  into  an  ordinaiy 
property  right  when  the  income  ac- 
cumulated in  the  hands  of  the  trus- 
tee became  payable  under  the  terms 
of  the  trust;  and 
was  not  a  right  or  SSSTfiSSSJS?. 
an  assignment  of  a 
right  in  a  debt  to  foe  created  in  the 
future,  or  of  the  bare  possibility  of 
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there  ever  being  such  a  debt.  Wain- 
wright  V.  Sawyer,  150  Mass.  168,  22 
N.  E.  885;  Cummings  v.  Steams, 
161  Mass.  506,  37  N;  E.  758;  Hunt- 
ress V.  Allen,  195  Mass.  226,  122 
Am.  St.  Rep.  243,  80  N.  E.  949; 
Clarke  v.  Fay,  205  Mass.  228,  27 
L.R^CN.S.)  464,  91  N.E.328.  We 


are  of  opinion  that  the  trust  in  favor 

of  the  plaintiffs  attached  to  any  un- 
distributed income  in  the  hands  of 
the  trustees  after  payment  in  full  of 
the  two  prior  assignments. 

The  decree  of  the  single  justice 
should  be  affirmed,  with  costs. 

Decree  accordingly. 


ANNOTATION. 

CompfonaMa  or  letdement  of  controvei^y  over  will  u  changiDg,  aalore  of 

interest  or  estate  under  wilL 


This  note  is  confined  strictly  to  a 
discussion  of  the  cases  wherein  it  ap- 
peared that  a  controversy  respecting 
a  will  was  settled  by  an  agreement 
purporting  to  change  the  nature  of  an 
interest  or  estate  given  by  the  will. 
It  excludes  family  settlements  made  in 
the  absence  of  a  controversy,  though 
they  tend  to  alter  the  provisions  of  a 
will,  and  also  excludes  settlements  by 
which  the  amount  or  extent  of  a  share 
given  by  a  will  is  affected. 

The  question  whether  a  com- 
promise or  settlement  of  a  controversy 
over  a  will  may  operate  to  change 
the  nature  of  an  interest  or  estate 
given  by  the  will  seems  to  have  arisen 
only  in  Massachusetts.  In  that  juris- 
diction there  is  a  statute  providing 
that  a  binding  settlement  of  a  con- 
troversy arising  from  a  will  may  be 
made  where  the  agreement  is  signed 
by  all  the  parties  in  interest,  and  is 
found  on  adjudication  to  be  just  and 
reasonable  in  its  effect.  In  Neafsey  v. 
Chincholo  (1917)  226  Mass.  12.  113  N. 
E.  651,  in  a  discussion  on  the  statute, 
the  court  said  by  way  of  dictum :  "It 
is  hard  to  see  how  it  authorizes  in- 
terested parties  to  make  a  new  will 
for  the  testator  and  thereby  to  extin- 
guish a  devise  over  after  a  life  es- 
tate." 

But  in  two  later  cases,  it  is  held  that 
a  compromise  of  a  con^versy  over  a 
will,  when  executed  in  strict  accord- 
ance with  the  statute,  may  change  the 
nature  of  an  interest  or  estate  grant- 
ed by  the  will.  Copeland  v.  Wheel- 
wright (1918)  230  Maas.  181,  119  N. 
B.  667.  And  see  the  reported  case 
(WooDWAEDT.  Smow.  ante,  1381). 


In  the  reported  case  (Woodwabo  v. 
Snow)  it  was  held  that  an  interest, 
asserted  to  be  unassignable  under  the 
will,  was  properly  made  assignable 
by  the  terms  of  a  compromise,  m»- 
proved  as  provided  by  statute. 

In  Copeland  v.  Wheelwright  (Mass.) 
supra,  it  appeared  that  a  testator  by 
his  will  bequeathed  property  in  trust 
"for  the  benefit  of  his  son  and  daugh- 
ter, with  remainder  as  to  the  share  of 
the  son  in  certain  contingencies  to  his 
heirs  at  law."  The  heirs  presump- 
tive of  the  son  were  his  sister  and, 
in  the  event  of  her  decease,  her 
children.  The  remainder  of  the  share 
bequeathed  to  the  sister  during  her 
life  was  for  the  benefit  of  her  issue. 
The  sister  contested  the  will  and  a 
compromise  was  executed  in  compli- 
ance with  the  statute,  all  the  interests 
being  represented  and  signing  the 
agreement.  The  result  of  the  com- 
promise was  to  eliminate  the  provi- 
sions "for  the  benefit  of  the  heirs  at 
law  of  the  son,**  and  to  give  the  son 
an  absolute  interest  instead  of  the 
equitable  interest  granted  by  the  will. 
It  was  held  that  under  the  circum- 
stances, all  the  statutory  precautions 
having  been  observed,  it  was  possible 
to  find  that  an  agreement  which  re- 
sulted in  destroying  future  contingent 
interests  was  "just  and  reasonable" 
as  demanded  by  statute.  The  com- 
promise as  approved  by  the  probate 
court  was  upheld,  the  court  saying: 
"There  is  nothing  in  the  express  terms 
of  the  statute  which  prevents  the  en- 
tire extinguishment  by  agreement  of 
a  future  contingent  interest  in  appro- 
priate circumstances."  B.  S. 


Digitized  by 


Google 


TRIMBOLI  V.  KINKEL. 

(t£«  S.  7.  U7,  Its  It.  a.  109.) 


1885 


GIUSEPPE  TRIMBOLI  «t  al.,  Respts., 

V. 

JOHN  C.  KINKEL.  Appt 

Veto  Forfe  Court  of  AppeaU—AprU  8,  1010. 
(226  N.  Y.  147, 123  N.  E.  206.) 

Attorney  and  client  —  passing  invalid  title     reliance  on  other  ground. 

1.  An  attorney  who  passes  a  title  to  real  estate,  which  is  unnmrketable 
because  of  an  e^o^nge  of  real  estate  under  a  power  to  sell  and  distribute 
the  proceeds,  cannot  avoid  liability  because  the  title  was  good  by  adverse 
possession  unless  he  gathers  the  evidence  showing  that  fact. 

[See  note  on  thia  question  beginning  on  page  1389.] 

Power  —  to  sell  and  distribute. 


2.  A  power  to  sell  and  distribute  the 
proceeds  is  not  a  power  to  exchange. 

[See  21  R.  C.  L.  780.] 

Attorney  and  cUent  —  negligence  — 
failure  to  apply  rales  of  law. 

3.  It  is  negligence  on  the  part  of  an 
attorn^  in  preparing  an  abstract  of 
titie  to  real  estate  to  fail  to  apply  the 
setUed  rules  of  law  which  should  be 
known  to  all  conveyancers. 

[See  2  B.  C.  L.  1018.  1019.] 

Adverse  posse— ton  —  lapse  of  time  — 

effect. 

4.  Mere  lapse  of  time  is  insufficient 
to  estaUish  title  to  real  estate  by  ad- 
verse possession  without  proof  of  hos- 
tile holding. 

[See  1  R.  C.  L.  703.  716.] 

Definition  —  marketable  title. 

6.  A  marketable  title  to  real  estate  is 
one  tiiat  may  be  freely  made  tiie  sub- 
ject of  resale. 


Attorney  and  client  —  liability  for 
passing  unmarketable  title. 

6.  An  attom«r  who  passes  a  title  to 
real  estate  which  is  not  marketable,  by 
reason  of  which  his  client  loses  a  resale, 
is  answerable  to  him  for  the  loss  there- 
in occasioned,  although  the  title  of  the 
client  is  sumwrted  by  evidence  which 
would  make  a  prima  facie  case  in  a 
contest  with  an  adverse  claimant,  if. 
when  the  title  is  challenged,  the  at- 
torney makes  no  effort  to  support  it. 
Damages  —  passing  unmarketable 

title  to  real  wtate  —  lost  profits. 

7.  An  attorney  who  passes  an  un- 
marketable title  to  real  estate  is  not 
liable  for  the  lost  profits  in  case  a  re- 
sale fails  because  of  such  title,  nor  for 
the  costs  of  attempting  to  establish 
against  the  purchaser,  as  nuirketable.  a 
title  which  under  known  rules  of  law  is 
not  80. 

—  costs  of  litigation. 

8.  Costs  of  litigation  are  not  charge- 
able as  damages  unless  reasonalidy  in- 
curred. 

[See  8  B.  G.  L.  499.] 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  reversing  a  judgment  'of  a  special 
term  for  Kings  County  (Scudder.  J.)  in  favor  of  defendant,  and'granting 
a  new  trial,  in  an  action  brought  to  recover  damages  alleged  to  have  been 
caused  by  negligence  of  defendant  in  the  performance  of  professional  serv- 
ices in  searching  and  examining  title  to  certain  real  estate.  ASirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Charles  B.  Templeton,  and    to  the  record  thereof;  nor  is  it  a  bar 


John  C.  Einhel.  in  propria  persona,  for 
appellant : 

The  judgment  of  the  special  term  in 
the  Turco  action  against  the  plaintiffs 
as  affirmed  upon  appeal  is  not  bind- 
ing upon  defendant  for  the  reason  that 
he  was  not  a  party  to  that  action,  or 


against  him  in  this  action  for  the 
same  reason. 

Durant  v.  Abendroth,  97  N.  Y.  182; 
Ward  V.  Boyce,  162  N.  Y.  191.  86 
L.R.A.  549,  46  N.  E.  180;  New  York 
V.  New  York  City  R.  Co.  193  N.  Y. 
543,  86  N.  E.  565. 


Digitized  by 


Google 


1886 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AJiJt. 


The  findings  of  fact  and  conclusions 
of  law  are  fully  sustained  by  the  parol 
testimony  and  the  documentary  evi- 
dence in  the  case. 

Baker  v.  Oakwood,  123  N.  Y.  16,  10 
L.R.A.  387,  25  N,  E.  312;  Arents  v. 
Long  Island  R.  Co.  166  N.  Y.  1,  60  N.  E. 
422;  Sweetland  v.  Buell,  164  N.  Y.  541, 
79  Am.  St.  Rep.  676,  68  N.  E.  663; 
Freedman  v.  Oppenheim,  187  N.  Y.  101, 
116  Am.  St.  Rep.  595,  79  N.  E.  841; 
Green  v.  Horn,  207  N.  Y.  489,  101  N. 
E.  480;  Clarke  v.  Wollpert,  128  App. 
Div.  203,  112  N.  Y.  Supp.  647;  Monnot 
V.  Murphy,  207  N.  Y.  240,  100  N.  E. 
742. 

Title  by  adverse  possession  clearly 
established  by  parol  evidence  constitu- 
ted a  marketalue  title. 

Freedman  v.  Oppenheim,  187  N.  Y. 
101,  116  Am.  St.  Rep.  595,  79  N.  E. 
841;  Baker  v.  Oakwood,  123  N.  Y.  16, 
10  L.RJV.  387,  25  N.  E.  312;  Clarke  v, 
Wollpert,  128  App.  Div.  203,  112  N,  Y. 
Supp.  647. 

Messrs.  Charles  L.  FasuUo  and 
Joseph  G.  Giambalvo,  for  respondents : 

The  purchaser's  title  must  be  good 
and  marketable;  that  is,  a  title  free 
from  reasonable  doubt.  If  there  is 
anjiihing  to  the  contrary,  it  is  the  im- 
perative duty  of  the  attorney  who  ex- 
amines the  title  to  inform  his  client 
fully  and  fairly  of  all  matters  which 
may  involve  his  client  in  litigation. 

Weeks,  Attys.  2d  ed.  1892,  p.  541. 
§  267;  Cambrelleng  v.  Purton,  125  N. 
Y.  610,  26  N.  E.  907;  Fleming  v.  Bum- 
ham,  100  N.  Y.  1,  2  N.  E.  905;  Jordan 
V.  Poillon,  77  N.  Y.  618;  Byrnes  v. 
Pahner,  18  App.  Div.  1,  45  N.  Y,  Supp. 
479,  affirmed  in  160  N.  Y.  699.  56  N. 
B.  1093. 

Defendant  was  grossly  negligent  in 
determining  that  the  executor's  deed  in 
question  was  valid. 

Gerard,  Titles  to  Real  Estate  1896. 
4th  ed.  439;  Russell  v.  Russell,  36  N. 
Y.  581,  93  Am.  Dec  640;  Scholle  v. 
SchoUe,  113  N.  Y.  261.  21  N.  E.  84; 
Moran  v.  James,  21  App.  Div.  183,  47 
N.  Y.  Supp.  486 ;  Woerz  v.  Rademaeher. 
120  N.  Y.  62,  23  N.  E.  1113;  Powers 
V.  Bergen,  6  N.  Y.  368;  2  Reeves,  Real 
Prop.  p.  1226;  2  Perry,  Trusts.  §  769; 
King  V.  Whiton,  15  Wis.  685;  Carr's 
Petition,  16  R.  I.  645.  27  Am.  St.  Rep, 
773.  19  Atl.  145;  Heard  v.  Read.  171 
Mass.  374,  50  N.  E.  638;  Toole  v.  Toole, 
112  N.  Y.  883,  2  L.R.A.  465,  8  Am.  St. 
Rep.  750, 19  N.  E.  682;  Heller  v.  Cohen, 
154  N.  Y.  299,  48  N.  E.  527;  Stokes  v. 
Johnson,  57  N.  Y.  673;  1  Thornton, 
AUys.  1914,  §  314. 


It  was  reversible  error  to  admit  evi- 
dence tending  to  prove  title  by  adverse 
possession,  offered  by  defendant  as  a 
separate  and  complete  defense  to  plain- 
tiffs' cause  of  action,  for  the  reason 
that  until  such  a  title  is  judicial^ 
established  in  an  action  wherein  all 
interested  persons  are  made  parties  it 
will  remain  unmarketable. 

Doherty  v.  Matsell,  119  N.  Y.  646, 
23  N.  E.  994;  Berkowitz  v.  Brown,  3 
Misc.  1,  23  N.  Y.  Supp.  792;  Smith  v. 
Reich,  80  Hun,  287.  30  N.  Y.  Supp. 
167;  Simis  v.  McElroy,  160  N.  Y.  156, 
73  Am.  St.  Rep.  673,  54  N.  E.  674. 

Even  if  defendant  has  proven  title 
by  adverse  possession,  plaintiffs  might 
still  be  obliged  to  litigate  with  the 
record  owners  the  question  of  title. 

Simis  V.  McElroy,  supra. 

It  was  incumbent  upon  the  plaintiffs, 
if  they  sought  to  hold  defendant  liable 
for  dfunages,  ta  prove  that  due  notice 
of  the  commencement  of  the  Turco  ac- 
tion against  them  was  given  to  defend- 
ant, with  request  to  him  to  assume  the 
defense  thereof. 

Finton  v.  Egleston.  61  Hun,  246,  16 
N.  Y.  Supp.  721 ;  Charman  v.  Hibbler» 
81  App.  Div.  477.  52  N.  Y.  Supp.  212; 
Charman  v.  Tatum,  64  App.  Div.  61, 

66  N.  Y.  Supp.  276;  Friedgood  v.  Kline, 

67  Misc.  428.  123  N.  Y.  Supp.  247; 
Hudson  River  Teleph.  Co.  v.  ^tna  L. 
Ins.  Co.  66  Misc.  329,  121  N.  Y.  Supp. 
666. 

The  mere  faet  that  there  are  mesne 
conveyances  of  record  from  Harriet  A. 
Anderson  (1863)  down  to  plaintiffs 
(1906)  does  not.  of  itself,  establish  title 
by  adverse  possession.  The  law  re- 
quires parol  evidence  of  all  the  essential 
elements  which  constitute  such  a  title. 

Doherty  v.  Matsell,  119  N.  Y.  646, 
23  N.  E.  994;  Berkowitz  v.  Brown,  9 
Misc.  1,  23  N.  Y.  Supp.  792;  Smith  v. 
Reich,  80  Hun,  287,  80  N.  Y.  Supp. 
167;  Simis  v.  McElroy,  160  N.  Y.  156, 
78  Am.  St  Rep.  673,  64  N.  E.  674. 

The  exclusion  of  evidence  offered  by 
plaintiffs  to  the  effect  that  prior  to  and 
at  the  time  they  retained  defendant 
the  latter  held  himself  out  as  a  spe- 
cialist in  real  estate  was  reversible 
error. 

Carpenter  v.  Blake,  60  N.  Y.  696. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  client  against 

attorney. 

In  1906,  the  plaintiffs  retained  the 
defendant  to  search  the  title  to  land 


Digitized  by 


Google 


TRIMBOU 

(fffi  jv.  r.  H7, 

in  Brooklyn  which  th&  plaintiffs 
ware  about  to  buy.  The  defendant 
reported  tb&t  the  title  was  good  and 
marketable.  He  made  up  an  ab- 
stract which  he  delivered  to  his 
clients.  This  abstract  shows  that  in 
1861  title  was  in  Aaron  Clark  and 
Harriet  A.  Anderson  as  tenants  in 
common.  Mr.  Clark  left  a  will  by 
which  his  real  estate  passed  to  dev- 
isees in  fee.  Power  to  sell  the  land 
and  divide  the  proceeds  was  given 
to  the  executor.  The  executor  in 
1863  conveyed  his  testator's  undi- 
vided interest  to  the  cotenant,  Har- 
riet A.  Anderson.  The  grantee  in 
return  conveyed  to  the  executor  an 
interest  in  another  parcel.  The 
transaction  was  not  a  sale  for 
money,  but  an  exchange.  Its  na- 
ture is  disclosed  by  the  deed,  which 
is  described  in  the  abstract.  Harriet 
A.  Anderson  conveyed  the  land  in 
1868  to  one  Frederick  W.  Grimme, 
whose  title  passed  thereafter,  by 
mesne  conveyances,  to  the  plaintiffs' 
vendors.  The  law  is  settled  that  a 

Sower  to  sell  and 
  istribute  the  pro- 
ceeds is  not  a  pow- 
er to  exchaaige.  Woerz  v.  Rade- 
macher,  120  N.  Y.  62,  68,  23  N.  E. 
1113 ;  Moran  v.  James,  21  App.  Div. 
188. 185, 45  N.  Y.  Supp.  486;  Wood- 
ward V.  Jewell,  140  U.  S.  247,  263, 
35  L.  ed.  478,  481, 11  Sup.  Ct.  Rep. 
784.  There  was,  therefore,  a  flaw  in 
the  record  title.  The  defendant 
made  no  mention  of  it  to  his  clients. 
He  made  no  investigation  of  the  oc- 
cupation of  the  land.  He  supplied, 
no  evidence  of  adverse  possession. 
He  let  his  clients  complete  the  pur- 
chase  on  the  assumption  that  the 
record  titie  was  perfect  In  1910 
the  plaintiffs  made  a  contract  of  re- 
sale. The  purchaser  rejected  title 
because  of  the  flaw  in  the  record. 
The  defendant  represented  the 
plaintiffs  at  the  dosing.  Even  then  be 
supidied  no  evid^ce  of  adverse  pos- 
session. He  made  no  claim  that  title 
could  be  sustained  upon  that 
ground.  His  position  still  was  that 
the  record  title  was  sufficient.  The 
purchaser  sued  for  the  deposit  and 
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the  expenses  of  searching  titie.  The 
sellers  defended.  They  were  then 
represented  by  new  counsel.  The 
purchaser  prevailed,  and  the  title 
was  adjudged  unmarketable.  Turco 
V.  Trimboli,  152  App.  Div.  431,  137 
N.  Y.  Supp.  343.  This  action  was 
then  brought  to  compel  the  attorney 
to  respond  for  the  damages  result- 
ing from  his  negligencQ.  In  defense 
he  has  attempted  to  prove  that  the 
defect  in  the  record  title  has  been 
cured  by  adverse  possession  for 
more  than  fifty  years.  The  trial 
judge  held  that  with  this  evidence 
available  there  was  a  marketable 
titie,  and  that  the  defendant  had 
not  been  negligent.  The  complaint 
was  dismissed  upon  the  merits.  The 
appellate  division  rules  that  "the 
defendant  was  negligent  in  passing 
the  title  upon  the  view  that  the  ex- 
ecutor's deed  was  valid."  It  there- 
fore reversed  the  judgment  and  or- 
dered a  new  trial. 

We  agree  with  the  appellate  di- 
vision that  negligence  was  proved. 
The  executor's  deed 
was  plainly  invalid.  ^S*-,'^^ -fif 

It   IS   negligence  to  ««nee— t«n«re 

fail  to  apply  the  set-  55  Ki?!^ 
tied  rules  of  law 
that  should  be  known  to  all  convey- 
ancers. Byrnes  v.  Palmer,  18  App. 
Div.  1,  45  N.  Y.  Supp.  479,  affirmed 
on  opinion  below  in  160  N.  Y.  699, 
55  N.  E.  1093 ;  Citizens'  Loan  Fund 
&  Sav.  Asso.  V.  Friedley,  123  Ind. 
143,  7  L.R.A.  669,  18  Am,  St.  Rep. 
320, 23  N.  E.  1075;  Watson  v.  Muir- 
head,  57  Pa.  161,  98  Am.  Dec.  213. 
The  defendant  knew  the  facts;  for 
his  search  went  back  to  the  exeC' 
utor's  deed  and  farther.  Knowing 
the  facts,  he  was  chargeable  with 
knowledge  of  their  significance.  In 
the  absence  of  clear  and  cogent  evi- 
dence of  adverse  possession,  the 
title  was  unmarketable.  Freedman 
V.  Oppenheim,  187  N.  Y.  101,  116 
Am.  St.  Rep.  595,  79  N.  E.  841. 
That  evidence,  if  it  existed,  should 
have  been  gathered  by  the  defend- 
ant, and  preserved  in  fitting  form, 
before  title  was  accepted.  Crocker 
Point  Asso.  V.  Gouraud,  224  N.  Y. 
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343,  350.  120  N.  E.  737.  Nothing 

■loa— luae  o(      done.    Mere  lapse 

ticient  without  proof  of  a  hostile 
holding.  Simis  v.  McEIroy,  160  N. 
Y.  156,  73  Am.  St.  Rep.  673,  54  N. 
E.  674.  The  defendant  does  not  ac- 
quit himself  of  negligence  by  show- 
ing that  evidence 

cu.n'i^'jrin.*  have  been 

lATaiid  title-  collected.  He  must 
otke^rl^DA.  show  that  it  was 
collected.  Until  that 
duty  had  been  fulfilled,  the  title  was 
unmarketable. 

The  question  remains  whether 
there  is  any  evidence  of  damage. 
The  defendant  has  proved  that  for 
more  than  fifty  years  the  plaintiffs 
and  their  grantors  have  been  in  hos- 
tile and  unchallenged  occupation  of 
the  land.  The  trial  judge  has  held 
that  they  have  title.  We  do  not 
need  to  determine  whether  their 
ownership  is  unclouded  by  any  rea- 
sonable doubt.  Freedman  y.  Oppen- 
heim,  and  Simis  v.  McElroy,  supra ; 
Cambrelleng  v,  Purton,  125  N.  Y. 
610,  26  N.  E.  907;  Ferry  v.  Samp- 
son, 112  N.  Y.  415,  20  N.  E.  387; 
Day  v,  Kingsland,  57  N.  J.  Eq.  134. 
41  Atl.  99.  At  least,  they  cannot  be 
said  to  have  made  good  ttieir  allega- 
tion that  they  are  not  the  owners. 
WooUey  v.  Newcombe,  87  N.  Y.  605. 
Their  title  to  an  undivided  half  is 
independent  of  the  power  of  sale, 
and  is  undoubted.  Their  title  to  the 
other  half,  if  not  undoubted,  baa 
been  supported  by  evidence  which 
would  make  out  a  prima  facie  case 
in  any  contest  with  an  adverse 
claimant.  Koch  v.  EUwood,  138 
App.  Div.  584, 123  N.  Y.  Supp,  502; 
Fankboner  v.  Corder,  127  Ind.  164, 
26  N.  E.  766 ;  Arnold  v.  Limeburger, 
122  Ga.  72,  79,  49  S.  E.  812;  Miller 
v.  Bumgardner,  109  N.  C.  412,  13 
S.  E.  935 ;  Dessaunier  v.  Murphy,  33 
Mo.  184 ;  Gross  v.  Disney,  95  Tenn, 
592,  32  S.  W.  632.  In  such  circum- 
stances there  can  be  no  recovery 
either  of  the  whole  purchase  price 
or  of  half  of  it,  even  if  we  assume 
this  to  be  the  proper  measure  of 
damage  where  Utle  to  the  whole  or 


the  half  has  altogether  failed.  The 
cloud,  if  there  is  any,  is  shadowy 
and  vague  and  distant.   There  has 
been  no  attempt  to  prove  the  extent 
to  which  the  presence  of  such  a 
cloud  depreciates  the  value.  Lawall 
V.  Groman,  180  Pa.  532,  540,  57  Am. 
St.  Rep.  662, 37  AtL  98,  2  Am.  Neg. 
Rep.  69 ;  Whiteman  v.  Hawkins,  L. 
R.  4  C.  P.  Div.  13,  39  L.  T.  N.  S. 
629, 27  W^.  Rep.  262.  The  defend- 
ant argues  that  the  damages  are 
therefore  nominal.   But  we  think 
this  does  not  follow.  The  plaintiffs 
relied  on  the  defendant's  assurance 
that  they  had  a  marketable  record 
title.  Relying  upon  that  assurance, 
they  made  a  fruitless  contract  of  re- 
sale.  They  have  lost  the  commis- 
sions paid  their  brokers.  They  have 
been  forced  to  reimburse  the  pur- 
chaser for  the  cost  of  an  examina^ 
tion  of  the  title.  If  the  defendant 
had  been  diligent,  these  expenses 
would  have  been  saved.  The  con- 
sequences were  to  be  foreseen.  A 
marketable  title  is 
one  that  may  be 
freely  made  the  sub-  aaL. 
ject  of  resale.  Re- 
sale involves  certain  expenses  as 
common,  if  not  necessary,  incidents. 
A  lawyer  takes  the 
risk  that  those  ex-  ^T.-'SSI.wmT 
penses  will  be  lost  for  paMitH« 
if  he  fails  to  gather  Si"*""**^ 
in  due  season  the 
evidences  of  title.  It  is  a  loss 
within  the  range  of  probable  con- 
templation.  United   States  Trust 
Co.  v.  O'Brien,  148  N.  Y.  284,  38 
N.  E.  266;  Dondis  v.  Bordai,  230 
Mass.  73, 119  N.  E.  184;  Whitehead 
&  A.  Mach.  Co.  v.  Ryder,  1S9  Mass. 
366,  31  N.  E.  736.  A  different  situ- 
ation would  be  presented   if  the 
plaintiffs  had  themselves  been  negli- 
gent in  failing  to  supply  proof  of 
adverse  possession,  and  had  there- 
by thrown  away  the  opportunity  of 
preserving  their  contract  and  min- 
imizing the  damage.   They  are  not 
chargeable  with  negligence,  for  the 
defendant  was  still  their  lawyer, 
and  when  title  was  rejected,  he 
made  no  claim,  and  supplied  no  evi- 
dence, of  title  through  possession. 
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Crocker  Point  Asso.  v.  Gouraud,  su- 
pra. The  fault  was  still  his  own. 
It  is  true  that  the  plaintiffs  have 

claimed  more  than 
SSKS^r.-  flhould  get. 

mmricetabie  tHie  They  are  not  en- 
i«t"/i.SUT*^    titled  to  recover  the 

profits  of  the  resale. 
Hadley  v.  Baxendale,  9  Exch.  341, 
156  Eng.  Reprint,  145,  2  C.  L.  R. 
517, 23  L.  J.  Exch.  N.  S.  179, 18  Jur. 
358,  2  Week.  Rep.  302,  5  Eng.  Bui. 
Cas.  602 ;  Messmore  v.  New  York 
Shot  &  Lead  Co.  40  N.  Y.  422 ;  Globe 
Ref.  Co.  V.  Landa  Cotton  Oil  Co.  190 
U.  S.  540, 47  L.  ed.  1171, 23  Sup.  a. 
Rep.  754.  They  are  still  the  occu- 
pants, and,  it  may  be,  the  owners  of 
the  land,  which,  for  all  that  the  evi- 
dence shows,  is  equally  valuable  to- 
day. They  are  not  entitled  to  re- 
cover the  costs  of  their  lawsuit  with 
the  purchaser.  It  was  foolish  as 

well  as  futile  to  liti- 
uuSui^  Kate  the  validity  of 

the  exercise  of  the 
power  of  sale.  Costs  of  litigation 
are  not  chargeable  as  damages  un- 
less reasonably  incurred.  Gallo  v. 
Brooklyn  Sav.  Bank,  129  App.  Div. 
698,  700, 114  N.  Y.  Supp.  78;  Ham- 
mond V.  Bussey,  L.  R.  20  Q.  B.  Div. 
79,  57  L.  J.  Q.  B.  N.  S.  58;  Fits- 
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its  N.  E.  tQS.) 

gerald  v.  Heady,  225  Mass.  75,  77, 
113  N,  E.  844;  Sedgw.  Damages,  § 
236.  Payments  made  in  the  reason- 
able endeavor  to  discover  evidence 
of  adverse  possession  may  stand  up- 
on another  basis.  Den  Norske 
Ameriekalinje  Actiesselskabet  v. 
Sun  Printing  &  Pub.  Asso.  226  N. 
Y.  1,  122  N.  E.  463;  Jones  v.  Mor- 
gan, 90  N.  Y.  4, 11, 12, 48  Am.  Rep. 
131.  But  we  have  said  enough  to 
show  that  there  is  some  evidence  of 
damage.  Beyond  that  we  need  not 
go.  The  extent  of  the  recovery  is 
not  important  at  this  time.  If  the 
plaintiffs  made  out  a  right  to 
anything^  the  appellate  division  did 
not  err  in  granting  a  new  trial. 
Upon  the  inquest  that  will  follow, 
the  defendant's  stipulation  for  judg- 
ment absolute  may  charge  him  with 
heavier  damages  than  he  would  oth- 
erwise  have  to  bear.  That  risk, 
however,  was  assumed  when  the 
stipulation  was  given. 

The  order  should  be  affirmed,  and 
judgment  absolute  directed  in  favor 
of  the  plaintiffs  upon  the  stipula- 
tion, with  costs  in  all  courts. 

Hiscock,  Ch.  J.,  and  ColUii,  Cndde- 
back.  Pound,  Cranc^  and  Andrews, 
JJ.,  concur. 


ANNOTATION. 
Liability  of  attorney  paomg  dafeetivo  tide. 


I.  General  rale,  1889. 
II.  The  duty  required,  1392. 

III.  Limits  of  the  role,  1894. 

IV.  Measure  of  damagen,  1394. 
V.  Statute  of  LimiUtionm  189S. 

VL  Miscellaneous,  1395. 

This  note  does  not  include  cases  of 
fraud,  nor  cases  where  the  negligence 
was  simply  failure  to  record  papers 
promptly,  nor  cases  against  makers 
of  abstracts  and  title  examiners, 
where  it  does  not  appear  that  they 
were  attorneys. 

I.  General  rtde. 

An  attorney  employed  to  examine 
the  title  to  real  property  must  exer- 
cise reasonable  care  and  skill  in  the 
matter,  and  the  failure  to  do  so  is 


negligence  for  which  he  will  be  liable 

to  his  client  in  damages. 

United  States. — National  Sav.  bank 
v.  Ward  (1880)  100  U.  S.  195,  26  L. 
ed.  621  (as  stating  the  rule) ;  Page 
V.  Trutch  (1876)  Fed,  Cas.  No.  10,668. 

Alabama. — ^Pinkston  v.  Arlington 
(1892)  98  Ala.  489,  13  So.  561. 

Iowa.— Thomas  v.  Schee  (1890)  80 
Iowa,  237,  45  N.  W.  639. 

Kentucky. — Humboldt  Bldg.  Asso. 
v.  Ducker  (1901)  111  Ky.  759,  64  S.  W.l 
671,  also  later  appeal  in  (1904)  26 
Ky.  L.  Rep.  931,  82  S.  W.  969;  More-! 
head  v.  Anderson  (1907)  126  Ky.  77, 
100  S.  W.  840. 

Maryland.  —  Watson  v.  Calvert; 
Bldg.  &  L.  Asso.  (1900)  91  Md.  25j 
45  Atl.  879  (as  stating  the  rule).  ' 
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Missouri. — Oilman  v.  Hovey  (1868) 
26  Mo.  280;  Priddy  v.  MacKenzie 
(1907)  205  Mo.  181,  103  S.  W.  968; 
Dodd  V.  Williams  (1877)  3  Mo.  App. 
278  (as  stating  the  rule) . 

New  Jersey. — Jacobsen  v.  Peterson 
(1918)  91  N.  J.  L.  404.  103  Atl.  98S, 
affirmed  in  (1918)  —  N.  J.  — .  105  Atl. 
894. 

New  Yorlt.— Trimboli  v.  Kinkel 
(reported  herewith)  ante,  1385; 
Byrnes  v.  Palmer  (1897)  18  App.  Div. 
1,  45  N.  Y.  Supp.  479,  affirmed  in 

(1899)  160  N.  Y.  699,  55  N.  B.  1093; 
Fay  V.  McGuire  (1897)  20  App.  Div. 
669.  47  N.  Y.  Supp.  286,  affirmed  in 

(1900)  162  N.  Y.  644.  67  N.  E.  1109; 
Gardner  v.  Wood  (1902)  87  Misc.  98. 
74  N.  Y.  Supp.  750. 

Oregon.— Currey  v.  Butcher  (1900) 
S7  Or.  380,  61  Pac.  631. 

Pennsylvania. — Lawall  v.  Groman 
<1897)  180  Pa,  532,  57  Am.  St  Rep. 
«62,  37  Atl.  98,  2  Am.  Neg.  Rep.  69. 

England.— King  v.  Withers  (1690) 
Free,  in  Gh.  19.  24  Eng.  Reprint,  10; 
Ireson  v.  Pearman  (1S25)  3  Barn.  &. 
C.  799,  107  Eng.  Reprint,  930,  5  Dowl. 
&  R,  687,  3  L.  J.  K.  B.  119,  27  Revised 
Rep.  490;  Green  v.  Dixon  (1837)  1 
Jur.  137 ;  Donaldson  v.  Haldane 
(1840)  7  Clark  &  F.  762.  7  Eng.  Re- 
print, 1268 ;  Cooper  v.  Stephenson 
(1852)  16  Jur.  424,  21  L.  J.  Q.  B,  N. 
S.  292;  Allen  v.  Clark  (1863)  11  Week. 
Rep.  304,  7  L.  T.  N.  S.  781;  Whiteman 
V.  Hawkins  (1878)  L.  R.  4  C.  P.  Div. 
IS.  89  L.  T.  N.  S.  629.  27  Week.  Rep. 
262. 

In  National  Sav.  Bank  v.  Ward 

(1880)  100  U.  S.  195,  26  L.  ed.  621, 
Clifford,  J.,  said,  obiter:  "Attorneys 
employed  by  the  purchasers  of  real 
property  to  investigate  the  title  of  the 
grantor  prior  to  the  purchase  implied- 
ly contract  to  exercise  reasonable  care 
and  skill  in  the  performance  of  the 
undertaking,  and  if  they  are  negli- 
gent, or  fail  to  exercise  such  reason- 
able care  and  skill  in  the  discharge 
of  the  stipulated  service,  they  are  re- 
sponsible to  their  employers  for  the 
loss  occasioned  by  such  neglect  or 
want  of  care  and  skill.  Addison. 
Gontr.  6th  ed.  400.  Like  care  and  skill 
are  also  required  of  attorneys  when 
employed  to  investigate  titles  to  real 


estate  to  ascertain  whether  it  is  a  safe 
or  sufficient  security  for  a  loan  of 
money,  the  rule  being  that  if  the  at- 
torney is  negligent  or  fails  to  exer- 
cise reasonable  care  and  skill  in  the 
performance  of  the  service,  and  a  loss 
results  to  his  employers  from  such 
neglect  or  want  of  care  and  skill,  he 
shall  be  responsible  to  them  for  the 
consequences  of  such  loss.  Addison, 
Torts.  Wood's  ed.  615." 

In  Watson  v.  Calvert  Bldg.  &  L. 
Asso.  (1900)  91  Md.  26,  45  Atl.  879, 
supra,  it  was  said  that  an  attorney  in 
examining  title  is  liable  to  his  client 
for  the  possession  of  a  reasonable  de- 
gree of  skill  in  his  profession  as  well 
as  for  the  exercise  of  a  like  degree  of 
diligence. 

It  will  be  seen  that  in  the  reported 
case  (Trimbou  v.  Kinkel.  ante.  1385) 
it  is  held  that  an  attorney  employed  to 
examine  the  title  for  an  intending 
purchaser  is  guilty  of  negligence  if 
he  fails  to  apply  the  settled  rules  of 
law  that  should  be  known  to  all  con- 
veyancers. 

In  Morehead  v.  Andenon  (1907) 
125  Ky.  77,  100  S.  E.  340,  it  was  held 
that  in  estimating  the  value  of  an  at- 
torney's services  in  preparing  ab- 
stracts of  his  client's  title  which  it 
had  agreed  to  furnish  to  an  Intending 
purchaser,  the  jury  may  consider  the 
elements  of  his  responsibility,  to  wit. 
for  any  loss  occurring  by  reason  of 
his  ignorance  of  the  law  relating  to 
titles,  or  by  his  failure  to  exercise  rea- 
sonable care  in  the  potformance  of 
the  service. 

It  is  reasonable  care  and  skill  which 
are  required.  In  Humboldt  Bldg. 
Asso.  v.  Ducker  (1901)  111  Ky.  759. 
64  S.  W.  671.  the  court  said:  "We 
feel  authorized  in  stating  that,  while 
the  rule  in  England  seems  to  have 
been  that  an  attorney  is  liable  to  his 
client  only  in  case  of  gross  neglect  or 
gross  incompetence,  yet  in  this  coun- 
try a  juster  rule  for  the  clients,  and 
one  which  the  profession  cannot  rea- 
sonably find  fault  with,  is  that  the  at- 
torney is  liable  for  the  want  of  such 
skill,  care,  and  diligoiee  as  men  of 
the  legal  profession  possess  and  exor- 
cise in  such  matters  of  professional 
enq)loyment." 
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And  this  is  the  present  rule  in  Eng>- 
land.  In  Whiteman  v.  Hawkins  (1878) 
L.  R.  4  C.  P.  Div.  (Eng.)  13,  39  L.  T. 
N.  S.  629,  27  Week.  Rep.  262,  it  was 
held  that  gross  negligence  was  not  a 
prerequisite  to  recovery  against  an  at- 
torney for  negligence  in  examining  a 
title,  a  wuit  of  due  care  and  attration 
to  faia  bnsiness  as  solicitor  being  suffix 
cient.  It  may  be  noted  that  in  Baike 
V.  Ghandless  (1811)  3  Campb.  (Eng.) 
17  (see  infra.  III.),  Lord  Ellenborough 
held  that  an  attorney  was  only  liable 
for  crassa  negligentia.  The  same  idea 
that  there  must  be  crassa  negligentia 
was  asserted  in  Freehold  Loan  Co.  v. 
McArthur  (1888)  5  Manitoba  L.  B. 
207  (infra,  II.). 

An  attorney  employed  to  examine  a 
title  is  liable  for  negligence  to  his 
client  only.  National  Sav.  Bank  v. 
Ward  (1880)  100  U,  S.  195,  25  L.  ed. 
621  (see  also  Rose's  Notes  to  this 
case)  ;  Dundee  Mortg.  &  Trust  Invest 
Co.  V.  Hughes  (1884)  20  Fed.  39;  Cur- 
rey  v.  Butcher  (1900)  87  Or.  380,  61 
Pac.  631. 

Where  an  attorney,  at  the  request 
of  his  client,  examined  his  title  to  a 
piece  of  real  property  and  gave  him 
a  certificate  of  the  Utle  which  the 
client  presented  to  third  parties,  who 
lent  him  mon^  on  th^  face  d  it,  the 
attorney  not  knowing  the  purpose  for 
which  the  certificate  was  desired,  the 
attorney  was  held  not  to  be  liable  to 
the  lenders  for  negligence  in  examin- 
ing the  title,  as  he  was  not  in  privity 
with  them.  National  Sav.  Bank  v. 
Ward  (U.  S.)  supra  (three  judges  dis- 
senting) . 

An  attorney  who  examined  title  for 
one  who  lent  on  note  and  mortgage  is 
not  liable  to  the  lender's  assignee 
merely  of  the  note  and  mortgage. 
Dundee  Mortg.  &  Trust  Invest.  Co.  v, 
Hughes  (1884)  20  Fed.  39,  supra. 

Attorneys  employed  by  a  man  to 
examine  a  title  are  not  liable  to  the 
man's  wife  as  her  attorney  unless  they 
knew  at  the  time  that  he  was  acting 
for  her,  Currey  v.  Butcher  (1900)  37 
Or.  380,  61  Pac.  631. 

The  general  rule  first  stated  ap- 
plies where  the  examination  is  for  as 
intending  purchaser. 


United  States^ National  Sav.  Bank 

V.  Ward  (1880)  100  U.  S.  195,  26  I* 
ed.  621  (as  ^tating  the  rule). 

Alabama. — ^Pinkston  v.  Arringtoa 
(1893)  98  Ala.  489,  13  So.  561. 

Iowa.— Thomas  v.  Schee  (1890)  SO 
Iowa,  237,  45  N.  W.  5S9. 

HisBOuri. — ^Priddy  v.  Mackenzie 
(1907)  205  Mo.  181,  103  S.  W.  968; 
Dodd  V.  WillUms  (1877)  S  Mo.  App. 
278  (stating  the  rule). 

New  Jezsey. — Jacobsen  v.  Peterson 
(1918)  91  N.  J.  L.  404,  103  Atl.  988. 
affirmed  in  (1918)  —  N.  J.  — ^  105 
Atl.  894. 

New  York.— Truib(»j  v.  Kinkel 
(reported  herewith )  ante,  1886 ; 
Byrnes  v.  Palmer  (1897)  18  App.  DiT. 
1.  46  N.  Y.  Supp.  479,  affirmed  itt 

(1899)  160  N.  Y.  699,  66  N.  E.  1098; 
Fay  v.  McGuir«  (1897)  20  App.  Div. 
669,  47  N.  Y.  Supp.  286,  affirmed  in 

(1900)  162  N.  Y.  644,  57  N.  E.  1109. 
Oregon. — Currey  v.  Butcher,  supra. 
England.  —  Ireson    v.  Pearman 

(1825)  8  Bam.  &  C.  799,  107  Eng.  Re- 
print, 980,  6  Dowl.  ft  R.  687,  8  L.  J. 
K.  B.  119,  27  Revised  Rep.  490;  Allen 
V.  Clark  (1863)  11  Week.  Rep.  804,  7 
L.  T.  N.  S.  781. 

In  an  action  by  ah  attorney  for 
services  in  examining  a  title  for  a 
mortgagee  who  proposed  to  purchase 
the  property,  the  defendant  may  show, 
as  going  to  the  value  of  the  services, 
that  the  plaintiff  reported  the  title 
good  although  it  was  encumbered  with 
a  tax  title  which  the  defendant  had 
afterwards  to  buy  for  $50.  Hinckley 
V.  Krug  (1898)  4  CaL  Unrep.  208,  84 
Pac  118. 

An  attorn^  who  is  the  owner  of 
land,  and  who,  to  induce  its  purchase 
by  a  person,  presents  to  him  an  ab- 
stract with  his  certificate  showing 
title  in  him,  is  liable  to  such  person, 
if  he  purchases  the  land,  boliL  upon 
the  warranty  that  the  title  was  as 
shown  in  the  abstract  and  also  for  a 
failure  to  exercise  reasonable  car^ 
skill,  and  diligence  in  preparing  the 
abstract.  Thomas  v.  Schee  (Iowa) 
supra. 

An  attorney  will  be  liable  for  the 
negUgence  of  his  partner  in  examin- 
ing a  title  althoitfh  )ie  knew  nothing 
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about  the  matter  at  the  time.  Priddy 

Mackenzie  (Ho.)  supra. 

A  cause  of  action  against  an  attor- 
ney for  failing  to  ascertain  in  whose 
names  certain  annuities  were  stand- 
ing, as  he  was  retained  to  do  by  the 
plaintiff,  who,  on  his  erroneous  report, 
purchased  tke  interests  of  certain  per- 
sona, accrues  on  the  breach  of  duty, 
not  on  the  discovery  of  it  Short  v. 
M'Carthy  (1820)  8  Bam.  ft  Aid.  626, 
106  Eng.  Reprint,  789,  22  Revised  Rep. 
603. 

It  may  here  be  noted  that  in  Waine 
V.  Kempster  (1859)  1  Fost  &  F. 
(Eng.)  695,  the  plaintiff  claimed  that 
he  employed  the  defendant  to  advise 
him  in  regard  to  the  purchase  of  hay 
which  he  wished  to  leave  on  the 
ground  for  some  time,  and  in  particu- 
lar whether  the  same  was  liable  to  be 
seized  for  rent.  The  defendant  on  his 
side  declared  that  iAie  plaintiff  had 
told  him  that  he  himself  had  inquired 
about  the  rent,  and  desired  his  advice 
as  to  the  mode  of  securing  his  right 
of  leaving  hay  on  the  ground  for  a 
time,  which  was  provided  for  by  the 
receipt  as  drawn;  and  the  jury  found 
for  Uie  defendant. 

The  general  rule  also  applies  where 
the  examination  is  for  an  intending 
lender. 

United  Slates. — ^National  Sav.  Bank 
V.  Ward  (1880)  100  U.  S.  196,  25  L. 
ed.  621  (as  stating  the  rule) ;  Page 
V.  Trutch  (1876)  Fed.  Cas.  No.  10,668. 

Kentucky. — Humboldt  Bldg.  Asso. 
V.  Ducker  (1901)  111  Ky.  759,  64  S.  W. 
671,  also  later  appeal  in  (1904)  26  Ey. 
L.  Rep.  931,  82  S.  W.  969. 

Maryland.— Watson  Calvert  Bldg. 
&  L.  Asso.  (1900)  91  Md.  25,  46  Atl. 
879  (as  stating  the  rule). 

Missouri.— Oilman  v.  Hovey  (1868) 
26  Mo.  280. 

New  York.  —  Gardner  v.  Wood 
(1902)  37  Misc.  93,  74  N.  Y.  Supp.  750. 

Pennsylvania. — Lawall  v.  Groman 
(1897)  180  Pa.  682,  57  Am.  St  Rep. 
662,  37  Atl.  98,  2  Am.  Neg.  Rep.  69. 

England.— King  v.  Withers  (1690) 
Prec.  in  Ch.  19,  24  Eng.  Reprint,  10; 
Green  v.  Dixon  (1837)  1  Jur.  187; 
Donaldson  v.  Haldane  (1840)  7  Clark 
&  F.  762,  7  Eng.  Reprint,  1258;  Cooper 
V.  Stephenson  (1862)  16  Jur.  424,  21 


L.  J.  Q.  B.  N.  S.  292;  Whiteman  v. 
Hawkins  (1878)  L.  R.  4  C.  P.  Div.  IS, 
89  L.  T.  N.  S.  629,  87  Week.  Rep.  262. 

Where  an  attorney  examined  title 
for  an  intending  lender,  and  later 
foreclosed  the  mortgage  for  such  lend- 
er, and  the  title  was  perilous  and 
doubtful  and  the  foreclosure  therefore 
contested,  the  attorney  was  not  en- 
titled to  charge  for  the  labor  due  to 
the  contest  on  account  of  the  doubtful 
nature  of  the  titie.  Page  v.  Trutch 
(Fed.)  supra. 

In  King  v.  Withers  (1690)  Prec.  in 
Gh.  19,  24  Eng.  Reprint  10,  a  scriven- 
er employed  by  an  intending  lender  to 
examine  titie  was  compelled  to  carry 
out  an  a^eement  he  had  made  to  make 
good  his  client  for  loss  occasioned  by 
his  omitting  to  inquire,  as  counsel  had 
advised  him  to  do,  as  to  whether  the 
wife  of  the  borrower  was  barred. 

An  attorney  acting  for  a  client  who 
intends  to  advance  money  on  the  se- 
curity of  a  legacy  is  not  justified  in 
relying  on  a  partial  extract  from  the 
will  furnished  by  his  client  unless  the 
client  agrees  to  take  the  responsibil- 
ity. Wilson  V.  Tucker  (1822)  S  Stark- 
kie  (Eng.)  154.  Dowl  ft  R.  N.  P.  BO, 
25  Revised  Rep.  777. 

An  attorney  employed  by  the  lender 
to  examine  the  title  is  liable  to  him  for 
negligence,  though  the  borrower  pays 
the  fees.  Page  v.  Trutch  (Fed.)  and 
Lawall  V.  Groman  (Pa.)  supra. 

See  also  Wittenbrodc  v.  Parker 
(1894)  102  Cal.  93,  24  LJJ.A.  197,  41 
Am.  St.  Rep.  172,  36  Pac.  374,  where  it 
is  recognized  that  tiie  attorney  em- 
ployed by  the  lender  is  none  the  less 
his  attorney  'although  the  borrower 
pays  the  fees. 

//.  The  duty  required. 

The  attorney  employed  to  examine 
a  title  must  not  overlook  encum- 
brances, such  as  mortgages  (Gardner 
V.  Wood  (1902)  37  Misc.  93,  74  N.  Y. 
Supp.  750;  Lawall  v.  Groman  (1897) 
180  Pa.  687,  57  Am.  St  Rep.  662,  37 
Atl.  98,  2  Am.  Neg.  Rep.  69),  judg- 
ments (Gilman  v.  Hovey  (1868)  26  Ho. 
280;  Jacobsen  v.  Peterson  (1918)  91 
N.  J.  L.  404,  103  Atl.  983,  affirmed  in 
(1918)  —  N.  J.  — ,  105  Atl.  894),  or 
liens  in  general  (Humboldt  Bldg.  Ajsao. 
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T.  Ducker  (1901)  111  Ky.  759,  64  S. 
W.  671.  later  appeal  in  (1904)  26  Ky. 
L.  Rep.  931,  82  S.  W.  969;  Fay  v.  Mc- 
Guire  (1897)  20  App.  Div.  569,  47  N. 
Y.  Supp.  286,  affirmed  in  (1900)  162 
N.  Y.  644,  67  N.  E.  1109;  Donaldson  v. 
Haldane  (1840)  7  Clark  &  F.  762,  7 
Eng.  Reprint,  1258;  Whiteman  v.  Haw- 
kins (1878)  L.  R.  4  C.  P.  Div.  (Eng.) 
18.  39  L.  T.  N.  S.  629,  27  Week.  Rep. 
262). 

He  must  bring:  down  his  search  to 
the  time  of  closing  title.  Humboldt 
Bids.  A880.  V.  Ducker  (1904)  26  Ky. 
L.  Rep.  981,  82  S.  W.  969. 

But  an  attorney  not  residing  at  tiie 
county  seat,  employed  simply  to  exam- 
ine title  for  a  lender,  who  found  it 
good  October  4th,  and  who.  on  being 
requested  to  make  up  an  abstract  from 
his  notes,  and  a  report,  did  so  on  Oc- 
tober Sttk,  wae  held  not  responsible  for 
failure  to  report  a  judgment  of  Oc- 
tober 6th,  although  on  October  21st  he 
accompanied  his  cUent^s  agent  to  a 
bank  which  released  a  prior  mortgage 
when  a  new  mortgage  was  executed 
and  taken  charge  of  by  such  agent. 
Watson  T.  Calvert  Bldg.  &  L.  Asso. 
(1900)  91  Md.  25,  45  Atl.  879. 

The  attorney  for  the  purchaser  is 
liable  for  failing  to  notice  that  a  re- 
lease of  part  of  the  mortgaged  prem- 
laes  released  not  the  premises  de- 
scribed in  the  release,  but  all  the 
premises  mortgaged  except  tiioae  de- 
scribed in  the  release.  Byrnes  v.  Pal- 
mer (1897)  18  App.  Div.  1.  45  N.  Y. 
Supp.  479,  affirmed  in  (1899)  160  N. 
Y.  699,  56  N.  E.  1093. 

Where  an  attorney  in  examining  a 
title  for  a  purchaser  and  taking  coun- 
sel's opinion  neglected  to  set  out  deeds 
for  counseVs  opinion  and  drew  wrong 
conclusions  from  them,  there  was  held 
to  be  evidence  on  which  the  jury  could 
find  him  guilty  of  negligence.  Ireson 
V.  Pearman  (1825)  3  Bam.  &  C.  799, 
107  Eng.  Reprint,  930,  5  Dowl.  &  R. 
687,  3  L.  J.  E.  B.  119,  27  Revised  Rep. 
490. 

It  is  evidence  for  the  Jury  of  the 
negligence  of  an  attorney  for  an  in- 
tended mortgagee  that  he  failed  to 
search  in  the  insolvent  court  to  eee 
whether  the  mortgagor  had  taken  the 
benefit  of  the  Insolvent  Act,  although 
5  A.L.R.— 88. 


he  had  some  suspicion  about  it.  Coop- 
er V.  Stephenson  (1852)  16  Jur. 
(Eng.)  424,  21  L.  J.  Q.  B.  N.  S.  292, 

In  Pinkston  v.  Arrington  (1893)  98 
Ala.  489,  13  So.  561,  it  was  held  to  be 
a  question  for  the  jury  whether  attor- 
neys, in  examining  title  for  an  intend- 
ing purchaser,  were  guilty  of  negli- 
gence in  omitting  to  examine  the 
equity  trial  docket  or  to  inquire  of  the 
register  regarding  it. 

An  attorney  employed  by  the  pur- 
chaser of  a  lease  at  auction,  where  the 
cliMit  had  agreed  to  an  underlease  ac- 
cording to  the  draft  produced  at  the 
time  of  the  sale,  and  had  also  agreed 
that  no  abstract  of  the  vendor's  title 
should  be  required,  nor  should  the 
lessor's  title  be  objected  to  or  gone 
into,  was  held  to  be  guilty  of  negli- 
gence in  not  seeing  that  there  was  a 
lease  from  the  original  lessor  to  the 
seller  which  created  the  interest  he 
pretended  to  sell,  as,  if  he  had  made 
any  inquiry,  he  would  have  found  that 
the  seller  had  no  title  at  all ;  and  if  he 
imagined  that  the  condition  meant 
that  there  was  to  be  no  inquiry  into 
the  vendor's  title,  he  should  have  be- 
come suspicious  and  made  inquiries. 
Allen  V.  Clark  (1863)  11  Week.  Rep. 
(Eng.)  304,  7  L.  T.  N.  S.  781. 

In  Freehold  Loan  Go.  v.  HcArthnr 
(1888)  5  Manitoba  L.  R.  207,  it  was 
held  that  a'n  attorney  employed  by  the 
intending  purchaser  of  a  mortgage  to 
examine  the  title  of  the  mortgagee  was 
not  negligent  in  failing  to  require  a 
statement  of  the  mortgage  debt  from 
the  mortgagor  which  would  have 
brought  out  the  fact  that  the  mort- 
gage tendered  was  a  forgery,  the  court 
being  of  the  opinion  that  to  render  a 
solicitor  liable  in  such  case  there  must 
be  crassa  negligentia  or  gross  negli- 
gence, the  highest  degree  of  negli- 
gence recognized  in  the  law.  But  it 
was  also  held  that  notwithstanding  the 
Registry  Acts  the  solicitor  should  have 
inquired  for  the  title  deeds  of  the 
properly. 

As  to  taxes,  see  Hinckley  v.  Krug 
(1893)  4  Cal.  Unrep.  208,  82  Fac.  118, 
supra,  I.  There  ia  an  old  decision  in 
Upper  Canada  to  the  effect  that  an  at- 
torney waa  not  required  to  examine 
for  taxes  or  tax  sales.  Thus  in  Robs 
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Strathy  C1868)  16  U.  C  Q.  B.  430,  an 
attorn^  emplojred  to  examine  the  title 
for  an  intending  purchaser  made  no 
search  for  taxes  or  tax  sales.  The 
property,  when  purchased,  had  been 
sold  for  taxes,  but  there  was  still  one 
year  in  which  to  redeem  at  that  time. 
Whether  the  purchaser  discovered  the 
sale  before  the  redempti<m  period  had 
expired  does  not  appear.  It  was  held 
that  the  attorney  was  not  ehargeable 
with  the  duty  to  examine  the  title  for 
taxes  or  for  sales  for  taxes,  that  not 
being  customary  and  a  professional 
search  for  taxes  being  esvensive. 

ril.  Limits  of  the  rule. 

An  attorney  in  examining  titles  Is 
not  a  guarantor.  Dundee  Mortg.  & 
Trust  Invest.  Co.  v.  Hughes  (1884)  20 
Fed.  39;  Citizens  Loan  Fund  &  Sav. 
Asso.  v.  Friedley  (1890)  123  Ind.  143, 
7  IjJRJl.  669,  18  Am.  St.  Bep.  320,  23 
N.  E.  1075;  Humboldt  Bldg.  Asso.  v. 
Ducker  (1901)  111  Ky.  759,  64  S.  W. 
671  (stating  the  rule) ;  Byrnes  v. 
Palmer  (1897)  18  App.  Div.  1,  45  N, 
Y.  Supp.  479,  affirmed  in  (1899)  160 
N.  Y.  699.  55  N.  E.  1093  (sUting  the 
rule) ;  Watson  v.  Muirhead  (1868)  67 
Pa.  161,  98  Am.  Dec.  213. 

The  attorney  only  undertakes  to 
bring  to  the  "discharge  of  his  duty 
reasonable  skill  and  diligence.  He  did 
not  warrant  or  guarantee  the  correct- 
ness of  his  work  any  more  than  a  phy- 
sician or  a  mechanic  does."  Dundee 
Mortg.  &  Trust  Invest.  Co.  v.  Hughes 
(Fed.)  supra. 

The  attorney  examining  a  title  is  not 
liable  for  making  a  mistake  in  a  doubt- 
ful question  of  law.  Citizens  Loan 
Fund  &  Sav.  Asso.  v.  Friedley  (1890) 
123  Ind.  143.  7  L.R.A.  669,  18  Am.  St. 
Bep.  320,  23  N.  E.  1075;  Watson  v, 
Muirhead  (1868)  57  Pa.  161. 

Particularly  whan  he  secures  and 
acts  on  the  opinion  of  eminent  counsel. 
Watson  V.  Muirhead  (Pa.)  supra. 

An  attorney  is  not  liable  for  negli- 
gence  who,  in  passing  a  title  for  a 
loan,  makes  an  error  in  a  matter  of 
law  not  at  that  time  decided  by  the 
courts  of  the  state,  and  into  which 
any  reasonably  careful  and  prudent 
lawyer  might  have  fallen.  Citizens 
Loan  Fund  ft  Sav.  Asso.  v.  Friedley 
(Ind.)  supra. 


An  attorney  employed  to  investigate 
as  to  the  validity  of  a  certain  annuity 
for  the  proposed  purchaser  was  held 
not  responsible  for  not  objecting  to  a 
matter  which  was  subsequently  held 
in  other  cases  to  be  a  defect,  upon  a 
very  doubtful  construction  of  Uie  stat> 
ute.  Baikie  v.  Chandless  (1811)  8 
Campb.  (Euff.)  17,  where  Lord  Ellen- 
borough  said  that  an  attorn^  is  only 
liable  for  crassa  negligentia. 

IF.  Measure  of  damagem. 

The  measure  of  damages  due  ft«m 

an  attorney  to  his  client  for  negligence 
in  passing  as  clear  a  title  encumbered 
with  liens  is  the  amount  necessary  to 
pay  off  the  liens. 

Jacobsen  v.  Peterson  (1908)  91  N. 
J.  L.  404,  103  Atl.  983,  affirmed  in 
(1918)  —  N.  J.  — ,  105  Atl.  894;  Fay 
V.  McGuire.(1897)  20  App.  Div.  569, 
47  N.  Y.  Supp.  286;  Gardner  v.  Wood 
(1902)  37  Misc.  93,  74  N.  Y.  Supp. 
750;  Lawall  v.  Groman  (1897)  180 
Pa.  532,  57  Am.  St  Rep.  662,  37  Atl. 
98.  2  Am.  Neg.  Rep.  69 ;  Whiteman  v. 
Hawkins  (1878)  L.  R.  4  C.  P.  Div. 
(Eng.)  18,  39  L.  T.  N.  S.  629, 27  Week. 
Rep.  262. 

That  the  purchaser  of  land  sells  it 
at  a  higher  price  than  he  paid  for  it, 
including  the  amount  of  a  judgment 
negligently  overlooked  by  his  attor- 
ney when  he  bought  it,  will  not  save 
the  attorney  from  liability  to  his 
client  for  the  amount  of  the  judgment. 
Jacobsen  v.  Peterson  (N.  J.)  supra. 

The  measure  of  damages  where 
liens  have  been  overlooked  in  examin- 
ing title  for  one  proposing  to  take 
a  mortgage  on  property  is  the  amount 
necessary  to  clear  off  those  liens,  and 
the  cause  of  action  accrues  at  once. 
The  mortgagee  need  not  await  the  re- 
sult of  foreclosure;  he  may  recover 
the  difference  in  value  between  the 
security  that  his  attorneys  actnalltr 
obtained  for  him  and  that  which  they 
undertook  to  obtain.  Fay  v.  McGuire 
(1897)  £0  App.  Div.  569,  47  N.  Y. 
Supp.  286,  affirmed  in  (1900)  162  N. 
Y.  644,  67  N,  B.  1109. 

One  lending  on  mortgage,  whose  at- 
torney has  overlooked  a  prior  mort- 
gage, may  recover  from  him  without 
allej^ng  the  irresponsibility  of  the 
mortgagor;  his  cause  of  action  ae- 
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crues  at  once  for  acceptins:  a  security 
which  is  not  a  first  lien.  Gardner  v. 
Wood  (1902)  37  Misc.  93,  74  N.  Y. 
Supp.  750. 
In  Lawall  v.  Groman  (1897)  180 
'  Pa.  532,  57  Am.  St.  Rep.  662,  37  AtL 
98,  2  Azn.  Neg.  Rep.  69.  supra,  the 
court  said:  "The  argument  for  the 
third  ground  of  nonsuit  that  it  has 
not  yet  been  shown  that  plaintiff  has 
suffered  any  damage  would  not  be 
without  force  if  the  question  were 
new,  inasmuch  as  she  took  the  mort- 
gage as  security  only,  and  the  mort- 
gagor when  called  upon  may  pay  the 
debt,  or,  the  mortgage  being  sued  out, 
the  property  may  bring  enough  to 
cover  it.  But  the  law  is  settled  the 
other  way.  Plaintiff  Is  entitled  to 
the  security  she  contracted  for,  and 
may  recover  the  difference  in  value 
between  that  and  what  she  actually 
got.  The  cause  of  action  is  the 
breach  of  du^,  not  the  damages, 
which  are  only  an  incident." 

It  will  be  seen  that  in  the  reported 
case  (Trimboli  v.  Einkel,  ante, 
1385)  it  is  held  that  where  an  at- 
torney employed  to  examine  a  title  for 
a  purchaser  passes  a  defective  title 
he  will  be  liable  to  his  clittit,  who  re- 
sells, for  commissicmB  paid  to  the 
broker  on  the  resale,  and  the  expenses 
of  examination  of  the  title  reim- 
bursed the  Intending  purdiaser  on 
the  resale. 

T.  Statute  of  LimmUbns. 

The  Statute  of  Limitations  runs  in 
favor  of  an  attoniey  who  examined 
title  for  an  intending  purchaser,  from 
ttie  date  on  which  he  makes  an  incor- 
rect report  to  his  client.  Lilly  v.  Boyd 
(1888)  72  6a.  88;  Maloney  v.  Graham 
(1912)  171  DI.  App.  409. 

The  cause  of  action  accrues  on 
breach,  not  on  discovery.  See  Short 
V.  McCarthy  (1820)  3  Barn.  &  Aid. 
626,  106  Eng.  Reprint,  789,  22  Revised 
Rep.  503,  supra,  I.  For  cases  holding 
that  the  cause  of  action,  where  liens 
are  overlooked,  accrues  without 
awaiting  the  ultimate  outcome,  see 
supra,  IV. 

TI.  MiBeeUaneofia, 
A  declaration  against  an  attorney 
^or  an  intending  purchaaer  for  fail- 


ure to  report  encumbrances  on  the 
property  should  state  in  particular 
what  the  encumbrances  were.  Elder 
V.  Bogardus  (184S)  Hill  &  D.  Supp. 
(N.  Y.)  116. 

Neglect  of  duty  to  an  intending 
purchaser,  and  fraud,  may  he  joined 
in  one  complaint.  Gurrey  v.  Butcher 
(1900)  87  Or.  380,.  61  Pac.  631. 

Equity  has  no  jurisdiction  of  an  ac- 
tion against  an  attorney  for  want  of 
care  and  skill  in  examining  a  title 
for  a  lender.  British  Mut.  Invest. 
Co.  V.  Cobbold  (1875)  L.  R.  19  Eq. 
(Eng.)  627,  44  L.  J.  Ch.  N.  8.  332,  32 
L.  T.  N.  S.  251.  23  Week.  Rep.  487. 
So  in  Luke  v.  Bridges  (1700)  Prec.  in 
Ch.  146,  24  Eng.  Reprint,  70,  the  court 
refused  to  charge  in  equity  one  who 
had  lent  his  client's  money  on  encum- 
bered security. 

"The  specific  employment  to  exam- 
ine a  title  does  not,  in  itself,  include 
the  duty  or  obligation  of  satisfying 
liens;  it  is  discharged  by  fully  ascer- 
taining and  reporting  thereon."  Jo- 
sephthal  v.  Heyman  (1876)  2  Abb.  N. 
C.  (N.  Y.)  22. 

It  may  be  noted  that  it  has  been 
held  that  a  claim  against  an  attorney 
for  failure  to  exercise  due  care  and 
skill  in  the  examination  of  title  for 
his  client  survives  against  his  per- 
sonal representatves  under  the  New 
Jersey  statute.  Tichenor  v.  Hayes 
(1879)  41  N.  J.  L.  193,  32  Am.  Rep. 
186.  So,  under  the  New  York  statute. 
Elder  v.  Bogardus  (1843)  Hill  &  D. 
Supp.  (N.  Y.)  116. 

In  Knights  v.  Quarles  (1820)  2 
Brod.  &  B.  102,  129  Eng.  Reprint,  896. 
4  J.  B.  Moore,  532,  62  Revised  Rep. 
659,  the  court,  in  sustaining  a  dec- 
laration in  assumpsit  by  an  adminis- 
trator of  a  purchaser,  against  the  at- 
torney who  had  examined  tiie  title  on 
the  purchase,  for  accepting  a  defec- 
tive title,  said  that  while  the  intestate 
might  have  sued  in  case  or  assumpsit, 
the  administrator  was  limited  to  as- 
sumpsit. 

In  an  action  against  an  attorney 
for  slander  of  title,  the  courl^  in  send- 
ing back  the  case  for  a  new  trial, 
said:  "We  can  see  no  reason  why  a 
lawyer,  though  employed  to  examine 
a  title  and  agreed  upon  by  both  par- 
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tieSf  may  not  be  guilty  of  slandering 
the  tiUe  the  same  as  anybody  else,  if 
he  falsely  and  maliciously  declares  it 
bad  when  he  knows  it  to  be  good,  or 
could  have  ascertained  the  fact  by 
the  ose  of  ordinary  skill  and  dili- 
gence. Of  coursei  if  his  contract  was 
to  pass  upon  tiie  title  only  as  it  was 
shown  in  the  abstract  famished  him, 
and  he  did  this  truly,  or  with  such 
skill  and  care  as  ordinarily  skilful 
and  prudent  attorneys  would  use  in 
such  a  case,  then  he  would  not  be 
liable  if  the  abstract  was  at  fault, 
though  the  deed  records  might  show 
a  perfect  title.  Ordinarily  a  title  by 
liodtation  is  not  shown  in  aa  ah- 
street,  fud  an  attorney,  under  a  con- 
tract to  pass  upon  the  title  as  shown 
by  such  abstract,  would  not  be  re- 
quired to  consider  such  a  title,  or 
even  justified  in  doing  so,  unless  the 
eridmce  thereof  should  be  very  full 
and  accurate  on  all  the  legal  points 
that  could  be  raised  on  such  a  title.'' 


Hines  r.  LampUn  (1898)  19  Tex.  Civ. 
App.  566,  47  S.  W.  818. 

In  Wittenbrock  v.  Parker  (1894) 
102  Cal.  93,  24  L.R.A.  197,  41  Am.  St. 
Rep.  172,  36  Pac.  374,  T.,  an  attorney  , 
acting  for  mortgagor  and  mortgagee 
in  drawing  a  release  of  part  of  the 
mortgaged  premises,  by  mistake  and 
inadvertence,  drew  it  so  as  to  release 
the  mortgage  entirely,  and  it  was  exe- 
cuted by  the  mortgagee.  Later  the 
mortgagor  applied  for  a  loan  to  a 
third  party  who  employed  T.'s  partner 
to  examine  the  title,  and  he  reported 
it  good,  knowing  nothing  about  the 
actions  of  his  partner  in  regard  to  the 
property,  and  the  loan  was  made  to 
the  new  lender  on  mortgage.  It  was 
held  that  the  new  lender  was  not 
charged  with  notice  of  the  mistake, 
and  that  the  old  mortgagee  must  suf- 
fer, his  own  negligence  in  signing  the 
release  contributing  to  his  loss. 

B.B.  B. 


THOMAS  E.  STUBBS,  Appt, 

V. 

CITY  OF  ROCHESTER,  Respt 

Vaiv  7oHle  Court  of  Appeal* '-Juiv  iS,  XO10, 

(226  N.  Y.  516,  124  N.  E.  137.) 

Evidence  —  source  of  typhoid  infectitm. 

1.  That  a  city's  contaminated  water  supply  was  the  source  of  fyphoid 
fever  in  a  citizen  may  be  found  from  the  fact  that  he  drank  water  near  the 
point  of  contamination,  that  some  sixty  other  cases  developed  in  that 
vicinity,  that  his  habits  were  such  as  to  tend  to  exclude  another  probable 
source,  while  his  physician  testified  that  such  contamination  was  the  source 
of  his  illness. 

[See  note  on  this  question  beginning  on  page  1402.] 

AM»eal  —  nonsuit  —  inferences  from 

evidence.  for  injury  by  typhoid  fever,  alleged  to 

2.  A  plaintiff  nonsuited  at  the  close  have  been  contracted  from  defendant's 
of  his  case  is  entitled  to  the  most  favor-  „„ii„+„j  *. 
able  inferences  deducible  from  the  evi-  Pp""*^^^  ^^tf*^  f ^s**^  ^« 

^cnce  elmimate  all  other  possible  causes  of 

Bvldence  -  burden  of  proof  -  cause  ^  «*»^"«^  defendants  lia- 

of  typhoid  fever.  bility. 

8.  One  seeking  to  hold  a  city  liable       [See  22  R.  C.  L.  160,  161.] 
(Hiscock,  Ch.  J.,  and  Chase  and  McLaughlin,  JJ.,  dissent) 
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(f«  y.  Y.  B19,  in  N.  E.  137.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court*  Fourth  Department,  affirming  a  judgment  of  a  triid  term 
for  Monroe  County'  (Hubbs,  J.)  in  defendant's  favot.  In  an  action  Brought 
to  recover  damages  alleged  to  have  been  sustained  by  plaintiff  from  drink- 
ing contaminated  water  from  defendant's  domestic  service.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  John  Van  Voorhi^  Sons,  for    was  imposed  on  the  commissioner  of 


appellant: 

A  city,  in  furnishing  water  for  com- 
pensation, enters  on  an  ent«i)rise  in 
which  it  bec(»ne8  liaUe  for  negligence 
as  if  it  were  the  proiwrietor  of  a  private 
business. 

Oakes  Mfg.  Co.  v.  New  York,  206 
N.  Y.  221,  42  LJt.A.CN.S.)  286,  99  N. 
E.  540. 

The  defendant  was  guilty  of  negli- 
gence as  a  matter  of  law. 

Stubbs  V.  Rochester,  163  App.  Div. 
249,  148  N.  Y.  Supp.  804. 

It  was  a  question  of  fact  for  the  jury 
to  determine  whether  or  not  the  plain- 
tiff contracted  typhoid  fever  from 
drinking  contaminated  water. 

Sauter  v.  New  York  C.  &  H,  R.  R. 
Co.  66  N.  Y.  50,  23  Am.  Rep.  18,  5  Am. 
Neg.  Cas.  208;  Lyons  v.  Second  Ave. 
R.  Co.  89  Hun,  874,  85  N.  Y.  Supp. 
'872,  12  Am.  Neg.  Cas.  391,  affirmed  in 
lfi2  N.  Y.  664,  47  N.  E.  1109;  Purcflll 
v.  Lauer,  14  App.  Div.  38,  43  N.  Y. 
Supp.  988,  2  Am.  Neg.  Rep.  67;  People 
V.  Benham,  160  N.  Y.  402,  55  N.  E,  11. 

Mr.  Charles  L.  Pierce  with  Mr.  B.  R 
Cunningham,  for  respondent: 

PlaintilTs  case  as  to  how  he  con- 
tracted his  typhoid  rests  wholly  upon 
conjecture. 

Ruback  v.  McCleary,  Wallin  &  Grouse,  * 
220  N.  Y.  188,  116  N.  E.  449;  Link  v. 
Sheldon,  136  N.  Y.  9,  32  N.  E.  696; 
Kuppert  V.  Brooklyn  Heights  R.  Co. 
154  N.  Y.  90,  47  N.  E.  971,  3  Am.  Neg. 
Rep.  711;  Weber  v.  Third  Ave.  R.  Co. 
12  App.  Div.  512,  42  N.  Y.  Supp.  789. 

Plaintiff  did  not  make  6ut  a  case  in 
negligence. 

Stubbs  V.  Rochester,  163  App.  Div. 
245,  148  N.  Y.  Supp.  804. 

Hogan,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  plain- 
tiff to  recover  damages  alleged  to 
have  been  sustained  by  him  due  to 
drinking  contaminated  water  from 
the  defendant's  domestic  service. 

During  the  year  1910,  and  for 
many  years  prior  thereto,  the  de- 
fendant under  legislative  authority 
was  engaged  in  the  business  of  sell- 
ing water  to  its  inhabitants.  A  duty 


public  works  to  provide  an  abun- 
dant supply  of  wholesome  water  for 
public  and  private  use,  to  devise 
plans  and  sources  of  water  supply, 
to  plan  and  supervise  the  distribu- 
tion of  water  through  the  city,  and 
to  protect  it  against  contamination. 
The  city  has  two  systems  of  water 
supply:  One  for  potable  water 
brought  by  it  from  Hemlock  lake, 
some  distance  south  of  the  city,  to 
reservoirs  near  the  city,  and  thence 
distributed  by  gravity  to  consum- 
ers. That  system  is  known  as  the 
Hemlock  system.  The  second  or 
Holly  system  for  fire  purposes  in  the 
business  district,  the  water  being 
pumped  from  the  Genesee  river  near 
the  center  of  the  city  into  a  separate 
set  of  distributing  pipes.  The  Holly 
system  carried  a  pressure  of  from 
60  to  70  pounds  to  the  square  inch, 
which  in  case  of  fire  was  increased 
to  130  pounds.  The  pressure  in 
Hemlock  system  was  about  50 
pounds  to  the  square  inch.  The  Erie 
canal  ran  thirough  the  city.  A  num- 
ber of  lift  bridges,  including  one  at 
Brown  street,  crossed  the  same. 
The  bridges  were  raised  by  admit- 
ting water  under  pressure  to  a 
cylinder,  forcing  a  piston  out  and 
raising  the  platform  of  the  bridge. 
The  pipes  furnishing  water  to  the 
cylinders  were  Y-shaped,  one  branch 
being  connected  with  the  Hemlock 
system  and  the  second  branch  with 
the  Holly  system.  Gates  were  in- 
stalled in  each  pipe  at  a  point  about 
20  feet  back  from  the  place  of  con- 
nection with  the  "Y"  pipe  to  control 
the  flow  of  waters  therein.  If  the 
gates  in  both  pipes  were  open  at  one 
time  both  systems  would  discharge 
water  into  the  "Y"  pipe.  If  one  gate 
was  closed  the  discharge  would  be 
confined  to  the  other  pipe.  The  em- 
ployees of  the  city  bad  possession  of 
the  wrenches  or  keys  by  which  these 
gates  could  be  opened  or  closed,  the 
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water  for  operating  the  bridge  be- 
ing furnished  by  the  city. 

A  check  valve  was '  installed  in 
the  Hemlock  pipe  at  a  point  between 
the  gate  and  the  piston  pipe,  for  the 
purpose  of  preventing  the  water 
from  the  Holly  system  entering  the 
pipe  of  the  Hemlock  system,  as  it 
otherwise  would  when  the  gates  in 
both  pipes  were  open,  because  of  the 
greater  pressure  in  the  Holly  sys- 
tem. Thus,  when  the  pressure  of 
the  water  is  toward  the  piston  pipe 
the  valve  will  open  and  permit  the 
water  to  flow  freely,  but  when  the 
stronger  pressure  is  from  the  oppo- 
site direction  the  valve  closes  and 
remains  closed  so  long  as  the  great- 
er pressure  remains.  When  closed, 
the  water  from  the  Holly  system  is 
prevented  from  entering  the  Hem- 
lock system  pipes. 

Above  the  point  where  the  de- 
fendant pumps  water  from  the  Gen- 
esee river  into  the  Holly  system 
mains  a  large  quantity  of  sewage 
from  villages  and  public  institutions 
is  discharged  into  the  Genesee  river, 
and  at  times  water  from  the  Erie 
canal  overflows  into  the  river.  The 
evidence  disclosed  that  a  number  of 
drains  from  buildings  in  the  city 
also  discharged  into  the  river.  The 
water  used  for  the  purpose  of  oper- 
ating the  lift  bridges  is  shut  off  in 
the  fall  of  the  year,  at  the  close  of 
navigation  on  the  Erie  canal,  and 
turned  on  when  navigation  is  re- 
sumed, usually  about  May.  In  the 
year  1910  the  gates  of  the  two  sys- 
tems located  near  the  Brown  street 
bridge  were  opened  by  direction  of 
the  superintendent  of  waterworks 
of  the  city.  In  June,  1910,  numer- 
ous complaints  were  received  by  the 
superintendent  from  inhabitants, 
consumers  of  the  Hemlock  water,  re- 
siding or  employed  in  the  vicinity 
of  Brown  street  bridge,  in  substance 
that  the  water  was  roily,  dirty,  and 
had  an  offensive  odor.  No  attention 
was  given  the  matter  of  complaints 
until  one  resident  called  upon  the 
health  commissioner  of  the  city,  and 
the  latter  accompanied  the  comr 
plainant  to  her  home,  observed  the 
condition  of  the  water,  took  a  sample 


of  the  water  from  the  faucet,  and 
observed  that  it  looked  and  smelled 
badly.  He  thereupon  had  it  an- 
alyzed by  a  chemist,  which  analysis 
disclosed  a  serious  condition  of  con- 
tamination. The  health  officer 
thereupon  notified  the  public 
through  the  newspapers  not  to 
drink  the  water  without  boiling  it, 
continued  his  investigation,  collect- 
ed water  from  a  number  of  houses, 
and  caused  an  analysis  to  be  made 
of  same,  which  disclosed  contami- 
nation, and  he  thereupon  notified 
the  water  department  that  the  Hem- 
lock water  was  contaminated.  The 
latter  department  started  an  inves- 
tigation on  October  2d,  upwards  of 
three  months  after  many  complaints 
had  been  made  to  it,  and,  upon  ar- 
rival at  the  Brown  street  bridge, 
discovered  the  source  of  contamina- 
tion to  be  at  that  point,  and  that 
water  from  the  Holly  system  was 
being  discharged  through  the  Hem- 
lock system  pipes.  The  water  was 
thereupon  shut  off,  and  a  few  days 
later  the  discovery  was  made  that 
there  was  no  check  valve  in  the  pipe 
of  the  Hemlock  system,  and  the 
waters  of  the  two  systems  com- 
mingled and  were  being  furnished 
to  consumers  in  that  locality  as 
potable  waters. 

The  plaintiff,  a  resident  of  the 
city  of  Rochester,  and  a  machinist, 
was  employed  by  a  firm  whose  place 
of  business  was  at  the  comer  of 
Allen  and  Flatt  streets,  about  one 
block  from  the  Brown  street  bridge. 
The  factory  was  fiupplied  with 
Hemlock  lake  water  for  drinkinsr 
purposes.  Plaintiff  drank  the  water 
from  time  to  time,  using  his  in- 
dividual drinking  glass.  He  was 
taken  ill  September  6,  1910,  with 
typhoid  fever,  and  was  sick  in  bed 
for  six  weeks  and  unable  to  work 
for  some  twelve  weeks.  Asserting 
that  his  illness  was  caused  by  rea- 
son of  drinking  contaminated  water 
supplied  by  the  city,  he  seeks  to  re- 
cover damages  by  reason  thereof. 
The  evidence  disclosed  upon  the  trial 
clearly  established  that  the  water 
furnished  by  the  defendant  for 
potable  purposes  in  the  locality  of 
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the  Brown  street  bridge  was  con- 
taminated. The  negligence  of  the 
defendant  charged  is  that  it  care- 
leraly  and  negligently  permitted 
poisonouB  and  polluted  water  from 
'the  Genesee  river  to  flow  through 
the  Holly  system  mains  and  pipes  in- 
to the  mains  and  pipes  of  the  Hem- 
lock system,  thereby  polluting  and 
contaminating  the  Hemlock  water, 
rendering  the  same  dangerous  to 
life  and  health  of  the  inhabi- 
tants of  the  city,  in  violation  of 
its  duty  to  furnish  pure  and 
wholesome  water;  a  failure  to  in- 
spect the  pipes  from  time  to  time  to 
discover  whether  or  not  the  check 
valve  was  in  place  and  operating, 
and  failure  to  exercise  diligence  in  a 
discovery  of  the  nature  and  source 
of  the  contamination,  following 
many  complaintB  as  to  tiie  condition 
of  the  water.  The  facts  adduced 
apon  the  trial  were  ample  to  permit 
a  consideration  of  the  question  of 
negligence  of  the  city  by  a  jury, 
and,  if  found  by  a  jury,  to  sustain 
such  finding.  It  is  argued  by  coun- 
sel for  the  city  that  i^aintiff'a  case 
as  to  how  he  contracted  typhoid 
fever  rests  wholly  upon  conjecture. 
Upon  tiie  appeal  to  the  appellate  di- 
vision after  the  first  trial  the  latter 
court  reversed  the  judgment  recov- 
ered by  plaintiff  upon  that  ground. 
163  App.  Div.  245,  148  N.  Y.  Supp. 
804.  Upon  the  appeal  to  the  appel- 
late division  in  the  case  under- 
review,  two  of  the  justices  who  con- 
curred for  reversal  on  the  first  ap- 
peal, on  the  ground  stated,  dissented 
from  the  decision  affirming  the  non- 
suit at  trial  term,  presumptively  in- 
dicating that  the  evidence  upon  the 
second  trial  had  been  supplemented 
by  additional  testimony,  and  ren- 
dered the  earlier  decision  distin- 
guishable from  the  present  record. 

The  important  question  in  this 
case  is.  Did  the  plaintiff  produce  evi- 
dence from  which  inference  might 
reasonably  be  drawn  that  the  cause 
of  his  illness  was  due  to  the  use  of 
contaminated  water  furnished  by 
defendant?  Counsel  for  respondent 
argues  that,  even  assuming  that  the 
city  may  be  held  liable  to  plaintiff 
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for  damages  caused  by  its  negli- 
gence in  furnishing  contaminated 
water  for  drinking  purposes:  (a) 
The  evidence  adduced  by  plaintiff 
fails  to  disclose  that  he  contracted 
typhoid  fever  by  drinking  contami- 
nated water;  (b)  that  it  was  incum- 
bent upon  the  plaintiff  to  establish 
that  his  illness  was  not  due  to  any 
other  cause  to  which  typhoid  fever 
may  be  attributed  for  which  defend- 
ant is  not  liable.  The  evidence  does 
disclose  several  causes  of  typhoid 
fever,  which  is  a  germ  disease,  the 
germ  being  known  as  the  typhoid 
bacillus,  which  causes  may  be  clas- 
sified as  follows : 

First.  Drinking  of  polluted  water. 
Second.  Raw  fruits  and  vegetables 
in  certain  named  localities,  where 
human  excrement  is  used  to  ferti- 
lize the  soil,  are  sometimes  sources 
of  typhoid  infection.  Third.  The 
consumption  of  shellfish,  though  not 
a  frequent  cause.  Fourth.  The  con- 
sumption of  infected  milk  and  vege- 
tables. Fifth.  The  housefly  in  certain 
localities.  Sixth.  Personal  contact 
with  an  infected  person  by  one 
who  has  a  predilection  for  typhoid 
infection  and  is  not  objectively  sick 
with  the  disease.  Seventh.  Ice,  if 
affected  with  typhoid  bacilli*  Eighth. 
Fruits,  vegetables,  etc.,  washed  in 
infected  water.  Ninth.  The  medi- 
cal authorities  recognize  that  there 
are  still  other  causes  and  means 
unknown.  This  fact  was  developed 
on  cross-examination  of  physicians 
called  by  plaintiff. 

Treating  the  suggestions  of  coun- 
sel in  their  order:    (a)  That  the 
evidence  fails  to  disclose  that  plain- 
tiff contracted  typhoid  fever  by 
drinking  contaminated  water.  The 
plaintiff,  having  been  nonsuited  at 
the  close  of  his  case, 
is  entitled  to  the  toi^S^ 
most  favorable  in-  f?i5r*"^Ve«««. 
ferences  deducible 
from  the  evidence.  That  plaintiff, 
on  or  about  September  6tii,  1910, 
was  taken  ill,  and  very  soon  there- 
after typhoid  fever  developed,  is  not 
disputed.  That  he  was  employed  in 
a  factory  located  one  block  distant 
from  the  Brown  street  bridge,  in 
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which  Hemlock  lake  water  was  the 
only  supply  of  water  for  potable  and 
other  purposes,  and  that  the  water 
drawn  from  faucets  in  that  neigh- 
borhood disclosed  that  the  water 
was  roily  and  of  unusual  appear- 
ance is  not  questioned.  And  no 
doubt  prevails  that  the  Holly  sys- 
tem water  was  confined  to  the  main 
business  part  of  the  city  for  use  for 
lire  purposes  and  sprinkling  streets, 
and  is  not  furnished  for  domestic  or 
drinking  purposes. 

The  evidence  of  the  superintend- 
ent of  waterworks  of  the  city  is  to 
the  effect  that  Hemlock  lake  water 
is  a  pure  wholesome  water,  free 
from  contamination  of  any  sort  at 
the  lake,  and  examinations  of  the 
same  are  made  weekly;  that  the 
Holly  water  is  not  fit  for  drinking 
purposes,  taken  as  it  is  from  the 
Genesee  river.  Further  evidence 
was  offered  by  plaintiff  by  several 
witnesses,  residents  in  the  locidity 
of  Brown  street  bridge,  who  discov- 
ered the  condition  of  the  water  at 
various  times  during  July,  August, 
and  September,  and  made  complaint 
to  the  water  department  of  the  con- 
dition of  the  same.  Dr.  Goler,  a 
physician  and  health  officer  of  the 
city,  was  called  by  plaintiff,  and 
testified  that  in  September,  when 
complaint  was  made  to  him  by  a  res- 
ident of  the  district,  he  went  to  the 
locality,  visited  houses  in  the  imme- 
diate neighborhood,  found  that  the 
water  drawn  from  the  faucet  of  the 
Hemlock  supply  looked  badly  and 
smelled  badly.  He  took  a  sample  of 
the  water  to  the  laboratory,  and  had 
it  examined  by  a  chemist,  who  found 
that  it  contained  an  increase  in 
solids,  and  very  many  times, — ^that 
is,  twenty  to  thiriy  times, — as  much 
chlorine  or  common  salt  as  is  found 
in  the  domestic  water  supply;  the 
presence  of  chlorine  in  exce^ve 
quantities  indicates  contamination 
in  that  quantity,  bad  contamination, 
and  usually  sewage  contamination. 
Further  examination  followed  in  the 
district.  Water  was  collected  from 
various  houses  and  a  large  number 
of  samples,  perhaps  less  than  one 
hundred,  but  over  twenty-five.  The 


examination  continued,  and  the 
wedge  of  the  ci^  outlined  by  the 
river  and  city  line  and  Magne  street 
had  the  domestic  water  supply  con- 
taminated in  the  same  way.  An  ex- 
amination of  the  water  of  the 
Holly  system  disdosed  the  same, 
very  similar  in  quantity,  of  chlorine 
or  common  salt  contents  as  the  do- 
mestic  water  supply  in  the  houses  in 
the  immediate  neighborhood  of  Oak 
and  Frank  streets ;  but  farfhw 
north  from  what  was  eventually  the 
point  of  greatest  contamination  the 
amount  of  chlorine  grew  less.  About 
the  following  day,  the  source  of  con- 
tamination having  been  discovered, 
the  doctor  made  an  investigation  as 
to  the  reported  cases  of  typhoid 
fever  in  the  ci^  in  the  months  of 
August,  S^tember,  and  October, 
for  the  purpose  of  determining  the 
number  of  cases,  where  Ihe  cases 
came  from,  what  gave  rise  to  it,  and 
he  stated  that  in  his  opinion  the  out- 
break of  typhoid  was  due  to  pollut- 
ed water,  contaminated,  as  he  dis- 
covered afterwards,  by  sewage.  In 
answer  to  a  hypothetical  question 
embracing  generally  the  facts  as- 
serted by  plaintiff,  the  witness  tes- 
tified that  he  had  an  opinion  as  to 
the  cause  of  the  infection  of  plain- 
tiff, and  such  opinion  was  that  it  was 
due  to  contaminated  water. 

Dr.  Dodge,  of  the  faculty  of  the 
University  of  Rochester,  a  professor 
of  biology,  also  bacteriologist  of  the 
city  of  Rochester,  about  October  1st 
made  an  analysis  of  samples  of 
water  taken  from  No.  58  Warehouse 
street,  and  from  the  Holly  system, 
comer  of  Oak  and  Piatt  streets. 
The  analysis  of  the  water  from 
Warehouse  street  disclosed  the  num- 
ber of  bacteria  to  be  880  cubic  cen- 
timeter. The  analysis  of  the  Holly 
water  disclosed  4,000  bacteria  cubic 
centimeter.  An  analysis  of  the  Hem- 
lock water  at  the  university  dis- 
closed approximately  150  to  200. 
While  his  examination  did  not  dis- 
close any  colon  bacillus,  it  did 
disclose  some  evidence  of  the  same. 
Dr.  Brady,  the  physician  who  at- 
tended the  plaintiff,  and  Dr.  Culkin, 
both  testified  that  in  their  opinion 
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the  plaintiiF  contracted   typhoid    years  precedhiK. 

fever  from  drinkin^r  polluted  water. 

Plaintiff  called  a  witness  who  re- 
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sided  on  Brown  street,  about  two 
minutes'  walk  from  the  bridge^  and 
proved  by  her  that  she  drank  water 
from  the  Hemlock  mains  in  the  fall 
of  1910,  and  was  ill  with  typhoid 
fever.  Thereupon  counsel  for  de- 
fendant stipulated  that  fif^-seven 
witnesses  whom  the  plaintiff  pro- 
posed to  call  will  testify  that  they 
drank  water  from  the  Hemlock  taps 
in  the  vicinity  of  the  district  west 
of  the  Genesee  river  and  north  of 
Allen  street  in  the  summer  and  fall 
of  1910,  and  during  said  summer 
and  fall  suffered  from  typhoid  fever, 
that  in  view  of  the  stipulation  such 
witnesses  need  not  be  called  by 
plaintiff,  and  the  stipulation  shall 
have  the  same  force  and  effect  as 
though  the  witnesses  had  been  c^Ied 
and  testified  to  the  facts. 

The  plaintiff  resided  with  his  wife 
some  3  miles  distant  from  the  fac- 
tory where  he  was  employed.  The 
water  consumed  by  him  at  his  house 
outside  the  infected  district  was 
Hemlock  water.  The  only  water  in 
the  factory  was  Hemlock  water,  and 
he  had  there  an  individual  cup  from 
which  he  drank.  He  was  not  out- 
side of  the  city  during  the  summer 
of  1910.  Therefore  the  only  water 
he  drank  was  in  the  city  of  Roch- 
ester. 

A  table  of  statistics  as  to  typhoid 
fever  in  the  city  of  Rochester  for 
the  years  1901-1910,  inclusive,  was 
produced  by  the  health  officer,  and 
received  in  evidence.  That  exhibit 
was  the  subject  of  comment  in  the 
opinion  of  Justice  Foote  upon  the 
first  appeal.  The  fact  is  evident 
from  a  perusal  of  his  opinion  that 
upon  the  first  trial  plaintiff  did  not 
undertake  to  establish  the  number 
of  cases  of  tjrphoid  fever  in  the  dis- 
trict where  the  water  was  contami- 
nated as  compared  witii  the  total 
number  of  cases  in  the  city  in  1910, 
which  evidence  was  supplied  upon 
tbis  trial.  The  statistics  disclose 
that  the  number  of  tjrphoid  cases  in 
the  city  in  1910  was  223,  an  excess 
of  fifty  cases  of  any  year  of  the  nine 


Recalling  that 
complaints  as  to  water  commenced 
in  the  summer  of  1910,  and,  as 
shown  by  the  evidence,  that  typhoid 
fever  does  not  develop  until  two  or 
three  weeks  after  the  bacilli  have 
been  taken  into  the  system,  in  con- 
nection with  the  fact  that  the  source 
of  contamination  was  not  discovered 
until  October,  the  statistics  disclose 
that  of  the  223  cases  of  typhoid  in 
the  city  in  the  year  1910,  180  cases 
appear  during  the  monljis  of  Au- 
gust, September,  October,  and  No- 
vember, as  against  forty-three  cases 
during  the  remaining  eight  months, 
thirty-five  of  which  were  prior  to 
August,  and  eight  in  the  month  of 
December,  two  months  after  the 
source  of  contamination  of  the  wa- 
ter was  discovered; 

The  evidence  on  the  trial  discloses 
that  at  least  fifty-eight  witnesses, 
residents  of  the  district,  drank  the 
contaminated  water  and  suffered 
from  typhoid  fever,  in  addition  to 
plaintiff ;  thus  one  third  of  the  180 
cases  during  the  months  stated  were 
shown  to  exist  in  that  district. 

Counsel  for  respondent  asserts 
that  there  was  a  failure  of  proof  on 
the  part  of  plaintiff,  in  that  he  did 
not  establish  that  he  contracted  dis- 
ease by  drinking  contaminated  wa- 
ter, and,  in  support  of  his  argu- 
ment, cites  a  rule  of  law  that  when 
there  are  several  possible  causes  of 
injury,  for  one  or  more  of  which  a 
defendant  is  not  responsible,  plain- 
tiff cannot  recover  without  proving 
that  the  injury  was  sustained  wholly 
or  in  part  by  a  cause  for  which  de- 
fendant was  responsible.  He  sub- 
mits t^at  it  was  essential  for  plain- 
tiff to  eliminate  all  other  of  seven 
causes  from  which  the  disease 
might  have  been  contracted.  If  the 
argument  should  prevail  and  the 
rule  of  law  stated  is  not  subject  to 
any  limitation,  the  present  case  il- 
lustrates the  impossibility  of  a  re- 
covery in  any  case  based  upon  like 
facts.  One  cause  of  the  disease  is 
stated  by  counsel  to  be  "personal 
contact  with  typhoid  carriers  or  oth- 
er persons  suffering  with  the  dis- 
ease, ^diereby  bacilli  are  received 
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and  accidentally  transferred  by  the 
hands  or  some  other  portion  of  the 
person  or  clothes  to  the  mouth." 
Concededly,  a  person  is  aJFected  with 
typhoid  some  weeks  before  the  dis- 
ease develops.  The  plaintiflF  here 
resided  3  miles  distant  from  his 
place  of  emplo3rment,  and  traveled 
to  and  from  his  work  upon  the  street 
car.  To  prove  the  time  when  he 
was  attacked  with  typhoid,  then  find 
every  individual  who  traveled  on  the 
same  car  with  him,  and  establish  by 
each  one  of  them  that  he  or  she  was 
free  from  the  disease,  even  to  his  or 
her  clothing,  is  impossible.  Again, 
the  evidence  disclosed  that  typhoid 
fever  is  caused  by  sources  un- 
known to  medical  science.  If  the 
word  of  the  rule  stated  is  to  prevail, 
plaintiff  would  be  required  to  elimi- 
nate sources  which  had  not  yet  been 
determined  or  ascertained.  I  do  not 
Evidcace-  bclicve  the  rule  stat- 
borden^wT proof  cd  to  be  as  inflexi- 
7^"oh''L..r.     We  as  claimed  for. 

If  two  or  more  pos- 
sible causes  exist,  for  only  one  of 
which  a  defendant  may  be  liable, 
and  a  party  injured  establishes  facts 
from  which  it  can  be  said  with  rea- 
sonable certainty  that  the  direct 
cause  of  the  injury  was  the  one  for 
which  the  defendant  was  liable,  the 
party  has  complied  with  the  spirit 
of  the  rule. 

The  plaintiff  was  emplo3^  in  the 
immediate  locality  where  the  water 


was  contaminated.  He  drank  the 
water  daily.  The  consumption  of 
contaminated  water  is  a  very  fre- 
quent cause  of  typhoid  fever.  In  the 
locality  there  were  a  large  number 
of  cases  of  typhoid  fever,  and  near 
to  sixty  individuals  who  drank  the 
water  and  had  suffered  from 
typhoid  fever  in  that  neighborhood 
apx>eared  as  witnesses  on  behalf  of 
plaintiff.  The  plaintiff  gave  evi- 
dence of  his  habits,  his  home  sur- 
roundings, and  his  method  of  living, 
and  the  medical  testimony  indicated 
that  his  illness  was  caused  by  drink- 
ing contaminated  water.  Without  re- 
iteration of  the  facts  disclosed  on  the 
trial,  I  do  not  believe  that  the  case 
on  the  part  of  plain- 
tiff  was  so  lacldng  tr»iioi« 
in  proof  as  matter 
of  law  that  his  complaint  should  be 
dismissed.  On  the  contrary,  the 
most  favorable  inferences  deducible 
for  the  plaintiff  were  such  as  would 
justify  a  submission  of  the  facts  to 
a  jury  as  to  the  reasonable  infer- 
ences to  be  drawn  therefrom,  and  a 
verdict  rendered  thereon  for  either 
party  would  rest,  not  in  conjecture, 
but  upon  reasonable  possibilities. 

The  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to 
abide  the  event. 

Cardozo,  Pound,  and  Andrews,  JJ., 
concur. 

Hiscock,  Ch.  J.,  and  Chase  and 
McLaughlin,  JJ.,  dissent 


ANNOTATION. 

R^t  to  recover  damages  fircHn  mimiripality  or  water  oom^Moy  for  fauariet 
rmJring  from  frnwhaag  impnro  water. 


I.  Scope  of  note,  1402. 
n.  Private  corporation: 

a.  General  rule,  1402. 

b.  Application  of  rule,  1404. 
III.  Municipal  corporation,  1406. 

1.  Scope  of  note. 

This  note  is  limited  to  the  right  to 
recover  damages  from  a  water  cor- 
poration, whether  municipal  or  pri- 
vate, for  injuries  resulting  from  the 
use  of  impure  water'  furnished  by  it. 
It  does  not  discuss  other  remedies  for 


compelling  a  water  corporation  to 
furnish  pure  water,  nor  does  it  deal 
with  impure  water  treated  as  a  nui- 
sance, or  with  the  quantity  or  suffi- 
ciency of  supply. 

7/.  Private  corporation, 

a.  General  rule. 

A  water  supply  corporation  is  not 
an  insurer  of  the  purity  of  the  water 
furnished  by  it  for  public  consump- 
tion, or  of  its  freedom  from  infection, 
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but  is  bound  to  use  rsASonable  care 
and  dilivraee  in  providiuff  pare  and 
wholesome  water  that  is  at  all  times 
free  from  any  infection  or  contamina- 
tion which  renders  the  water  unsafe 
and  dangerous  to  individuals,  or  un- 
suitable for  domestic  purposes,  and 
is  liable  for  injury  resulting  from  its 
failure  to  do  so.  Hayes  v.  Torrington 
Water  Co.  (1914)  88  Conn.  609.  92 
Atl.  406;  Jo2ies  v.  Mount  Holly  Water 
Co.  (1915)  87  N.  J.  L.  106, 93  Atl.  860; 
Kohlmeyer  v.  Ohio  Valley  Water  Co. 
(1914)  58  Pa.  Super.  Ct.  63;  Green  v. 
Ashland  Water  Co.  (1898)  101  Wis^ 
258,  43  L.R.A.  117,  70  Am.  St.  Rep. 
911,  77  N.  W.  722,  5  Am.  Neg.  Rep. 
265.  See  also  dictum  in  New  Haven 
Water  Co.  v.  Russell  (1912)  86  Conn. 
361,  85  Atl.  636, -as  to  the  duty  to  fur- 
nish wholesome  water.  And  see  Fef- 
fer  V.  Pennsylvania  Water  Co.  (1908) 
221  Pa.  578,  70  Atl.  870,  wherein  an 
injunction  against  the  furnishing  of 
unwholesome  water  was  granted. 

But  in  the  absence  of  culpable  neg- 
ligence no  liabilifgr  attaches.  Buck- 
ingham T.  Plymouth  Water  Co.  (1891) 
142  Pa.  221,  21  Atl.  824. 

In  Green  v.  Ashland  Water  Co. 
(1898)  101  Wis.  258,  43  L.B.A,  117, 
70  Am.  St  Rep.  911,  77  N.  W.  722,  5 
Am.  Neg.  Rep.  265,  the  court  said: 
"No  reason  is  perceived  for  saying 
that  a  mere  distributor  of  water  for 
a  compensation  should  be  held  lia- 
ble as  a  guarantor  of  its  quality.  It 
is  not  a  commodity  kept  for  sale  in 
the  strict  sense  of  the  term,  but  is 
free  to  everyone,  in  nature's  reser- 
voirs, like  light  and  air.  It  is  taken 
directly  or  indirectly  from  a  common 
source  of  supply.  The  immediate 
source,  as  in  this  case,  is  usually 
selected  in  advance  and  fixed  by  con- 
tracts, leaving  the  mere  service  of  a 
carrier  to  be  performed,  of  taking  the 
water  from  such  source  and  distribut- 
ing it  to  tite  consumera.  To  say  that 
the  person  or  corporation  perform- 
ing that  service  shall  be  burdened 
with  an  implied  warranty  of  the  qual- 
ity  of  the  thing  carried  and  distrib- 
uted .  .  .  would  burden  such  pub- 
lic service  in  a  way  that  would  be 
destmctive  of  private  enterprise  in 
that  line,  and  render  public  enterprise 


in  the  same  direction  so  attended  with 
dangvrs  as  to  discourage  a  service 
that  has  become  a  necessity  in  all 
communities  of  any  considerable  size, 
and  which  promotes  to  a  high  degree 
the  welfare  and  happiness  of  individ- 
uals in  communities  great  or  small. 
If  distributors  of  water  under  public 
franchises  be  held  strictly  account- 
able for  the  exercise  of  ordinary  care 
not  to  plaee  before  their  customers 
an  unwholesome  article  under  cir- 
cumstances liable  to  induce  persons, 
in  the  exercise  of  ordinary  care,  to 
use  it  for  drinking  or  other  domestic 
purposes  in  ignorance  of  the  dangers 
attending  the  use,  and  held  liable  for 
deceit  in  such  transa^ons,  and  the 
law  be  firmly  administered  along 
those  lines,  the  safety  of  individuals, 
as  affected  by  public  water  service 
will  be  as  well  promoted  as  is  con- 
sistent with  the  continuance  of  such 
service,  whether  performed  by  8tri<^ 
ly  public  or  by  quasi  public  agencies. 
.  .  .  If  defendant  knew,  or  from 
the  situation  ought  to  have  known, 
the  water  it  was  distributing  was 
dangerous  for  domestic  use,  from 
some  cause  not  discoverable  ordinarily 
by  the  exercise  of  reasonable  care, 
it  owed  the  duty  to  its  customers  of 
disclosing  that  danger,  and  a  failure 
so  to  do,  knowing  that  such  customers 
were  liable  to  use  the  water  through 
ignorance  of  its  character,  was  a 
fraud  in  law,  rendering  the  defendant 
liable  to  legal  damages  to  any  person 
injured  by  such  fraud  without  fault 
on  his  part,  and  it  was  also  a  failure 
of  duty  amounting  to  actionable  neg- 
ligence as  well;  to  which  the  same  lia- 
bility is  incident." 

"Water  is  a  necessity  of  life,  and 
one  who  undertakes  to  trade  in  it  and 
supply  customers  ...  is  bound  to 
use  reasonable  care  to  see  that  what- 
ever is  supplied  for  drink  .  .  ; 
shall,  be  reasonably  pure  and  wfaole- 
smne,  and  that  negligently  furnishing 
water  which  is  deleterious  to  the  hu- 
man  body  or  health  will  furnish  a 
valid  cause  of  action  to  a  customer 
injured  by  the  use  of  the  water." 
Jones  v.  Mount  Holly  Watw  Co. 
X1915)  87  N.  J.  L.  106,  93  Atl.  860.  . 

"The  duty  which  a  water  company 
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owes  to  the  public  and  to  its  custom- 
era  is  that  of  exercising  reasonable 
care  and  diligence  in  providing  an  ad- 
equate supply  of  wholesome  water  at 
all  times.  .  .  .  Such  a  corporation 
is  not  the  guarantor  of  the  purity  of 
its  water,  or  its  freedom  from  infec- 
tion." Hayes  v.  Torrington  Water 
Co.  (1914)  88  Conn.  609,  92  Atl.  406. 

The  obligation  of  a  water  company 
is  to  furnish  water  that  is  ordinarily 
and  reasonably  free  from  snch  Infec- 
tion or  contamination  as  causes  water 
to  be  unsuitable  for  domestic  pur^ 
poses  and  unsafe  and  dangerous  to 
health  and  life,  and  a  company  is 
bound  to  exercise  diligence  in  the  ef* 
fort  to  preserve  its  water  supply  from 
pollution.  Kohlmeyer  v,  Ohio  Valley 
Water  Co.  (1914)  5S  Pa.  Super.  Ct  63. 

In  Stein  v.  State  (1861)  87  Ala.  123, 
a  prosecution  under  an  indictment  for 
furnishing  an  impure  public  supply 
of  water,  it  was  held  that  scienter 
must  be  alleged. 

h,  ApplicatUm  of  rule. 

In  Kohlmeyer  v.  Ohio  Valley  Water 
Co.  (1914)  58  Pa.  Super.  Ct.  63,  it  ap- 
peared that  a  water  company  obtained 
its  water  supply  from  wells.  During 
low  water,  the  company  connected  its 
pipes  with  a  river,  polluted  with  tiie 
sewerage  of  a  near-by  city,  for  a  pe- 
riod of  fourteen  hours.  During  this 
period  the  plaintiff's  child,  who  had 
previously  been  in  good  health  and 
had  been  given  only  wholesome  food 
on  the  day  of  the  alleged  injury, 
drank  some  of  the  water  furnished  by 
the  water  company.  Shortly  after- 
wards the  child  was  taken  sick,  and 
as  a  consequence  died.  It  was  held 
that  the  water  company  was  liable  in 
damages  for  the  death  of  the  child. 

Where  there  are  visible  and  con- 
tinuous conditions  existing  on  a  wat- 
ershed, such  as  highways  and  farm- 
houses, and  the  character  of  the 
mn-off  from  the  watershed  is  such  as 
to  make  it  possible  that  infected  mat- 
ter from  the  highways  and  farmhouses 
will  find  its  way  into  the  water  sup- 
ply, it  then  becomes  the  duty  of  the 
water  corporation  to  take  steps  to 
purify  its  water,  or  at  least  to  take 
steps  to  ascertain  by  more  frequent 
examinations  whether  or  not  the  wat- 


er  is  fit,  at  all  times,  for  domestic  use. 
Hayes  v.  Torrington  Water  Co.  (1914) 
88  Conn.  609,  92  Atl.  406,  wherdn 
the  court  said:  '*Snch  a  corporation 
is  not  a  guarantor  of  the  purity  of  its 
water  or  of  its  freedom  from  infec- 
tion, but  it  is  bound  to  use  reasonable 
care  in  ascertaining  whether  there  is 
a  reasonable  probability  that  its  water 
supply  may  be  Infected  with  a  com- 
mnnicable  disease  from  causes  which 
are  known  to  exist,  or  which  could 
have  been  known  or  foreseen  by  the 
exercise  of  such  care ;  and  if  the  ex- 
ercise of  such  care  would  have  dis- 
closed a  reasonable  probability  of 
such  infection,  then  it  becomes  the 
duty  of  a  water  company  to  adopt 
whatever  approved  precautionary 
measures  are,  under  the  circum- 
stances of  the  case,  reasonably  prop- 
er and  necessary  to  protect  the  com- 
munity which  it  serves  from  the  risk 
of  infection." 

In  Jones  v.  Mount  Holly  Water  Co. 
(1915)  87  N.  J.  L.  106,  93  Atl.  860, 
it  appeared  that  the  plaintiff's  chil- 
dren became  ill  from  drinking  impure 
water  supplied  by  the  defendant  wat- 
er company.  The  watershed,  cover- 
ing many  miles  in  area,  was  not  un- 
der the  immediate  supervision  of  the 
company,  but  the  sources  of  pollution 
were  so  open  and  above  the  surface 
that  it  was  found  to  be  a  reasonable 
inference  that  the  company  knew,  or 
ought  to  have  known,  of  the  existing 
condition.  In  an  action  to  recover 
money  expended  because  of  the  sick- 
ness, and  for  loss  of  time,  it  was  held 
that  the  defendant  was  liable.  The 
court  said:  "Negligently  furnishing 
water  which  is  deleterious  to  the  hu- 
man body  or  health  will  furnish  a 
valid  cause  of  action  to  a  customer 
injured  by  the  use  of  the  water.  Ac- 
tual notice  or  knowledge  of  the  un- 
wholesomeness  of  the  water  of  the 
defendant  company  was  not  an  essen- 
tial element  to  be  proven  in  order  to 
establish  tho  defendant's  liability;  it 
was  sufficient  If  there  was  testimony 
tending  to  show  that  the  defendant,  in 
the  exercise  of  reasonable  care,  might 
have  discovered  the  unwholesomeneas 
and  dangerous  condition  of  the  wat- 
er." 
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Bat  in  Buckins^uun  v.  Plymouth 
Water  Co.  (1891)  142  Pa.  221»  21  AtS. 
824»  a  water  company  was  held  not 
liable  for  its  failure  to  know  that  a 
case  of  lyphoid  fever  existed  on  prop- 
er^ not  controlled  by  the  company,  a 
mile  and  a  half  above  the  point  from 
which  it  derived  ita  supply.  The  re- 
mote possibility  that  its  water  system 
miffht  have  been  infected  (hereby  waa 
held  to  be  insufficient  to  charge  action* 
able  nesligence. 

In  Green  v.  Ashland  Water  Go. 
(1898)  101  Wis.  258,  43  L.R.A.  117, 
70  Am.  St  Rep.  911,  77  N.  W.  722,  6 
Am.  Neg.  Rep.  266,  it  appeared  that 
the  fact  was  widely  and  ptiMidy 
stated  and  believed  tiiat  the  typhoid 
epidemic  was  caused  by  drinking  the 
water  of  the  defendant.  This  fact 
was  discussed  in  the  papers,  and,  fur- 
ther, there  had  been  sickness  from 
typhoid  in  plaintiff's  immediate  fam- 
ily. At  no  time  did  the  plaintiff  use 
any  precautions  in  his  use  of  tiie  de- 
fendanVa  water,  but  continued  its  use 
in  his  accustomed  manner.  It  waa 
held  that  since  plaintiff  had  knowl- 
edge of  the  dangerous  condition  of 
the  defendant's  water,  the  recovery 
of  damages  was  precluded  by  his  con- 
tributory negligence.  The  court  said: 
"Though  the  conduct  of  the  defend- 
ant be  held  wrongful  on  the  ground 
of  either  fraud  or  negligence,  if  the 
deceased  knew,  or  under  the  circum- 
stances ought  to  have  known,  the  dan- 
gerous condition  of  the  water,  yet 
used  it  with  the  consequence  com- 
plained of,  no  legal  liability  thereby 
attached  to  the  defendant.  If  the  de- 
ceased knew,  and  he  is  charged  with 
knowledge  of  what  a  man  of  ordinary 
intelligence  under  the  circumstances 
ought  to  have  known,  then  he  was  not 
deceived,  whatever  may  have  been  the 
conduct  of  the  defendant;  and  for  the 
same  reason  he  is  chargeable  with 
contributing  to  the  result  complained 
of.  by  his  own  want  of  care." 

In  Goeser  v.  Ohio  Valley  Water  Co. 
(1914)  244  Pa.  59,  90  Atl.  640,  Ann. 
Cas.  1915G,  685,  it  appeared  that  the 
water  furnished  by  the  defendant 
company  was  polluted,  and  that  the 
plaintiff's  intestate  died  of  typhoid 
fev«;  but  there  was  no  evidence  that 


ha  drank  the  .water  more  than  once 
HT  twice  before  his  illness,  and  just 
previous  thereto  he  was  away  from 
home.  The  direction  of  a  judgment 
for  the  defendant  was  sustained. 
'  In  Race  Bros.  v.  Pennsylvania  Water 
Co.  (1896)  7  Pa.  Diet.  R.  71,  it  ap- 
peared that  the  plaintiffa  operated  a 
steam  laundry.  The  water  furnished 
1^  the  dtfendant  company  waa  so  im- 
pure because  of  mud  and  sediment 
that  a  large  quantity  of  water  was 
used  solely  to  cleanse  ,  the  filter  in 
their  laundry;  The  use  of  clean  pure 
water  was  imperative  in  their  busir 
ness.  When  the  water  bill  waa  pre- 
sented the  plaintiffs  demanded  a  re- 
bate for  the  extra  water  used  in 
Qleanaing  the  filter.  This  the  com- 
pany refused,  and,  to  prevent  the 
water  from  being  shut  off,  the  plain- 
tiffs under  protest  paid  the  bill  in  full. 
In  an  action  to  recover  the  amount  paid 
for  water  used  in  cleansing  filter,  it 
was  held  that  plaintiffs  were  entitled 
to  a  deduction  of  the  amount  charged 
for  extra  water  used  in  cleansing  the 
filter,  while  the  water  was  "visibly 
and  manifestly  impure  from  mud  or 
other  sediment."  Compare  Oakes 
Mfg.  Co.  V.  New  York  (1912)  206  N. 
Y.  221,  42  L.R.A.(N.S.)  286,  99  N.  E. 
640,  and  Scottish  Ontario  &  M.  Land 
Co.  V.  Toronto  (1898)  29  Ont.  Rep. 
469,  etaied  at  length  infra,  UL 

in.  ttuniotpal  oorporatton. 

When  a  muncipality  voluntarily  en- 
gages in  selling  and  distributing 
water  to  customers  for  its  local  ad- 
vantage or  profit,  it  enters  the  field 
of  ordinary  private  business,  and  has 
the  same  rights  and  is  subject  to 
the  same  liabilities  as  private  cor- 
porations or  individuals  with  respect 
to  damages  from  impurity  of  the 
water.  Keever  v.  Mankato  (1910)  118 
Minn.  66,  33  L.R.A.(N.S.)  339,  129 
N.  W.  158,  Ann.  Cas.  1912A,  216,  1 
N.  C.  C.  A.  187;  Lockwood  v.  Dover 
(1905)  73  N.  H.  209,  61  Atl.  82;  Dana- 
her  V.  Brooklyn  (1890)  119  N.  Y.  241, 
7  L.R.A.  592,  23  N.  E.  745.  And  see 
the  reported  case  (Stubbs  v.  ROCHES- 
TER, ante,  1396). 

In  Lockwood  v.  Dover  (1905)  78 
N.  H.  209,  61  Atl.  82,  negligence  was 
alleged  in  that  the  defendant  munid- 
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pal  corporation  failed  to  clean  oat 
iU  water  pipes  or  to  provide  means 
whereby  they  conld  be  cleaned  out; 
and  that  in  consequence  thereof 
foreign  and  decayed  matter  became 
lodged  in  the  city's  pipes,  entered  the 
pipes  leading  to  the  plaintifiTs  dwel- 
lingf  and  was  there  drank  by  the 
plaintiiTs  intestate,  causing  him  to 
sicken  and  die.  It  was  held  that  the 
defendant  was  liable. 

In  Keever  v.  Mankato  (1910)  113 
Minn.  65,  SS  L.R.A.(N.S.)  389,  129  N. 
W.  158,  Ann,  Cas.  1912Ai  216,  1  N.  C. 
G.  A.  187,  the  plaintiff  alleged  that 
the  defendant  municipal  corporation 
negligently  allowed  its  water  supply 
In  its  waterworks  system  to  become 
infected  and  polluted,  that  by  reason 
thereof  the  water  became  imminently 
dangerous  to  life  and  health,  and  that 
the  plaintiff's  intestate  contracted  ty- 
phoid fever  by  drinking  the  water, 
and  died  in  consequence.  On  demur- 
rer it  was  held  that  the  defendant 
municipal  corporation  was  liable. 
The  conrt  said:  "The  first  essential 
question  is  whether  the  city  is  exempt 
because  it  was  canning  out  a  govern- 
mental function,  or  whether  it  is  liable 
because  it  operated  the  waterworks 
in  its  private  or  corporate  function, 
.  .  .  which  capacity  the  city  may 
voluntarily  assume  for  busiixess  pur- 
poses and  for  its  own  advantage  to 
conduct  certain  operations,  and  is 
held  responsible  for  negligence  therein. 
...  It  is  obvious  that  a  sound  pub- 
lic policy  holds  a  city  to  a  high  degree 
of  faithfulness  in  providing  an  ade- 
quate supply  of  pure  water.  Nor  does 
it  appear  why  its  citizens  should  be  de- 
prived of  the  stimulating  effects  of 
the  fear  of  liability  on  the  energy 
and  care  of  its  officials;  nor  why  a 
city  should  be  exempt  from  liability 
while  a  private  corporation  under  the 
same  circumstances  should  be  held 
responsible  for  its  conduct  and  made 
to  contribute  to  the  innocent  persons 
it  may  have  damaged.  As  Elliott,  J., 
said  in  East  Grand  Forks  v.  Luck 
(1906)  97  Minn.  373,  6  L.R.A.(N.S.> 
198,  107  N.  W.  393,  7  Ann.  Cas.  1015; 
'When  the  municipality  enters  the  field 
of  ordinary  private  business,  it  does 
not  exercise  governmental  powers. 


Its  purpose  is  not  to  govern  the  in- 
habitants, bat  to  make  for  them  and 
itself  private  benefit.  As  far  as  the 
nature  of  the  powers  exercised  is  con- 
cerned, it  is  immaterial  whether  the 
city  owns  the  plant  and  sells  the 
water,  or  contracts  with  a  private 
corporation  to  supply  the  water.  It 
is  not,  in  either  case,  exercising  a 
municipal  function.  .  .  When  a 
municipality  engages  in  a  private  en- 
terprise for  profit,  it  should  have  the 
same  rights  and  be  subject  to  the 
same  liabilities  as  private  corpora- 
tions or  individuals."' 
■  But  a  municipal  corporation  has 
been  held  not  to  be  liable  for  injuries 
received  frbm  tiie  drinking  of  impure 
water  from  a  free  i>nblic  well,  whose 
supply  was  not  connected  with  the 
municipal  system,  bnt  was  received 
from  surface  waters,  when  neither 
failure  on  its  part  to  keep  the  well 
properly  cleaned  out  nor  notice  to  it 
that  the  water  tiierein  had  become  im- 
pure was  shown,  and  when  there  were 
no  circumstances  to  cause  suspicion 
as  to  the  impurity  of  the  water. 
Danaher  v.  Brooklyn  (1889)  61  Hun. 
568,  4  N.  Y.  Supp.  312,  affirmed  in 
(1890)  119  N.  Y,  24J.  7  L.R.A.  592,  23 
N.  £.  745.  Wherein  the  court  said: 
"We  do  not  think  that  the  well  in  ques- 
tion was  any  part  of  the  general  sys- 
tem of  water  supply  for  the  city.  These 
public  wells  were  isolated  and  inde- 
pendent contrivances  for  local  con- 
venience. The  city  derived  no  reve- 
nue from  any  of  them.  There  was 
no  element  of  private  business  enter- 
prise about  them.  .  .  .  Undoubtedly, 
where  a  ^ty  sapplies  for  domestic 
use,  and  receives  pay,  it  is  bound  to 
furnish  wholesome  water,  and  is  li- 
able if  it  does  not,  but  this  is  not  such 
a  case."  In  afllrming  the  decision 
(119  N.  Y.  250),  the  court  assumed 
that  had  there  been  any  negligence 
on  the  part  of  the  defendant  corpora- 
tion, damages  mii^t  have  resnlted. 
saying:  "The  city  was  not  an  insurer 
of  the  quality  of  the  water  and  bound 
under  all  circumstances  to  keep  it 
pure  and  wholesome.  This  is  not 
claimed.  It  owned  this  well  as  it 
owned  its  other  property  kept  for 
public  use,  such  as  streets,  parks» 
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and  pablic  buildings ;  sud  it  owed  the 
dirtr  of  reasonable  diligence  to  care 
fin*  it«  aa  it  'was  bound  to  care  for 
such  oUier  proper^." 

In  Hilnes  t.  Haddersfleld  (1888) 
L.  R.  12  Q.  B.  Div.  (Eng.)  443,  63  L.  J. 
Q.  B.  N.  S.  443,  60  L.  T.  N.  S.  73,  82 
Week.  Rep.  266,  a  municipal  corpora- 
tion was  held  not  to  be  liable  for  in- 
juriee  to  a  consumer  due  to  lead  poi- 
soning, received  from  using  the 
water  sumtlied  him  1^  the  corpora- 
tion, where  it  appeared  that  the  cor- 
poration, on  application  of  the  plain- 
tiff and  the  owner  of  the  house  in 
which  he  dwelt,  laid  lead  service 
pipes,  which  were  prescribed  by  its 
by-laws  and  specified  by  tiie  owner  of 
the  house,  from  its  mains  to  the 
house,  at  the  expense  of  the  plaintiff 
and  his  landlord,  and  tlie  pipes,  when 
laid,  became  the  proper^  of  the  land- 
lord. In  that  ease  it  was  admitted 
that  defendant's  water  supply  was 


pure  and  wholesome  up  to  the  point 
where  it  entered  the  lead  pipes  of 
the  plaintilf,  and  became  impure  only 
ttom  those  pipes. 

In  Oakes  Mfg.  Co.  v.  New  York' 
(1912)  206  N.  Y.  221,  42  LJt.A.(N.S.) 
286,  99  N.  E.  540,  it  was  held  that  if 
the  water  furnished  by  a  municipali- 
ty is  wholesome  for  general  consump- 
tion and  ordinary  industrial  purposes, 
the  mnnicipali^  is  not  liable  because 
of  its  unfitness  for  the  needs  of  a 
single  industry.  In  that  case  it  was 
held  that  there  was  no  liability  to 
the  owner  of  a  dye  factory  for  damage 
to  its  product  because  of  the  presence 
of  chlorine  in  the  water. 

In  Scottish  Ontario  ft  M.  Land  Co. 
V,  Toronto  (1898)  29  Ont*  Rep.  469,  af- 
finned  in  (1899)  26  Ont  App.  Rep.  346, 
it  was  held  that  a  municipality  was 
not  liable  for  damage  to  an  elevattKr 
caused  by  sand  from  the  public  water 
aupply.  A.  S.  M. 


RE  OPINION  OF  THE  JUSTICES. 


Maine  Supreme  JvdicUtl  Court Aug%ut  98,  .  1910. 
(—  Me.  — ,  107  AU.  705.) 

Statute  —  referendum  conferring  right  to  vote  upon  women. 

1.  A  legislative  act  granting  to  women  the  right  to  vote  for  presidential 
electors  is  within  the  operation  of  a  constitutional  amendment  requiring 
submission  to  liie  voters,  upon  request,  of  any  act,  bill,  resolve,  or  resolu- 
tion passed  by  the  legislature. 

[See  note  on  this  question  beginning  on  page  1417.] 

Votexs  —  power  to  determine  qnal-    President  of  the  United  States  rests  in 
ifications.  the  state  legislature  under  the  Federal 

2.  The  power  to  determine  the  quali-  Constitution. 

fications  of  voters  for  the  election  of  a       [See  9  R.  C.  L.  982,  986.] 


Rbquest  by  the  governor  for  the  opinion  of  the  Justices  of  the  Supreme 
Judicial  Court  as  to  the  necessity  of  submitting  by  referendum  to  the 
qualified  voters  of  the  state  an  act  conferring  right  to  vote  upon  women. 
Affirmative  answer  returned. 


To  the  Honorable  Carl  E.  Milliken, 
Governor  of  Maine: 

The  undersigned  justices  of  the 
supreme  judicial  court,  having  con- 
sidered the  question  propounded  by 
you  under  date  of  July  9,  1919,  con- 
cerning the  necessity  of  submitting 
by  referendum  to  the  qualified  vot- 


ers of  the  state  a  certain  act  of  the 
legislature  of  Maine,  entitled  "An 
Act  Granting  to  Women  the  Right 
to  Vote  for  Presidential  Electors," 
respectfully  submit  the  following 
answer : 

The  request  contains  certain  re- 
citals of  fact,  the  substance  of  which 
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is  that  the  above  statute,  was  passed 
by  the  concurrent  action  of  both 
branches  of  the  legislature  and  was 
duly  approved  by  the  governor ;  that 
the  legislature  adjourned  without 
day  on  April  4,  1919,  and  within 
ninety  days  thereafter  petitions,  2^ 
parently  bearing  the  requisite  num- 
ber of  signatures,  were  filed  with 
the  secretary  of  state,  requesting 
that  this  act  be  referred  to  the  peo- 
ple under  amendment  31  of  article 
4  of  the  Constitution  of  Maine* 
known  as  the  initiative  and  xef  eren- 
dnm  amendment. 

Question. 

Is  the  effect  of  the  act  of  the 
legislature  of  Maine  of  1919,  en- 
titled "An  Act  Granting  to  Women 
the  Right  to  Vote  for  Prei^dential 
Electors,"  approved  by  the  governor 
on  March  28,  1919,  suspended  by 
valid  written  petitions  of  not  less 
than  10,000  electors,  addressed  to 
the  governor  and  filed  in  the  office 
of  the  secretary  of  state  within 
ninety  days  after  the  recess  of  the 
legislature,  requesting  that  it  be  re- 
ferred to  tite  people,  and  should  the 
act  be  referred  to  the  people  as  pro- 
vided in  article  4  of  the  Constitu- 
tion of  Maine,  as  amended  by 
amendment  31,  adopted  Septenaber 
14,  19087 

Answex. 

This  question  we  answer  fn  the 
affirmative.  In  our  opinion  this  leg- 
islative act  comes 
within    the  proyi- 

eoHtcrrla*  risk*  SIOUS  Of  the  mitia- 

tive  and  referen- 
dum amendment, 
and  should  be  referred  to  the  peo- 
ple for  adoption  or  rejection  by 
them. 

To  solve  this  problem  it  is  neces- 
sary to  pursue  the  same  general 
course  as  in  deciding  the  question 
concerning  the  prohibitory  amend- 
ment to  the  Federal  Constitution, 
by  an  examination,  first,  of  the  pro^ 
visions  and  requirements  of  the 
Constitution  of  the  United  States 
relating  to  this  subject-matter,  and, 
second,  of  the  provisions  and  re- 


to  vote  BP* 
women 


quirements  ni  the  Constitution  of 
Maine. 

The  first  question  that  naturally 
arises  is  this:  Where,  under  the 
Federal  Constitution,  is  lodged  the 
power  of  determining  in  what  man- 
ner presidential  electors  shall  be 
chosen  and  of  prescribing  the  quali- 
fications of  the  voters  therefor? 

It  was  competent  for  the  people 
of  the  United  States,  in  creating  the 
compact  known  as  the  Federal  Con- 
stitution, to  lodge  this  power  wher- 
ever they  saw  fit.  It  was  a  matter 
wholly  within  their  discretion.  It 
is  a  well-known  historical  fact  tbat 
there  was  a  long  and  spirited  de- 
bate In  the  constitutional  convention 
over  this  very  question ;  that  is,  the 
method  to  be  adopted  in  electing  the 
chief  magistrate  of  the  nation. 
Many  plans  were  submitted,  such  as 
election  by  Congress,  by  the  people 
at  large,  by  the  chi^  executives  of 
the  several  states,  and  by  electors 
appointed  by  the  legislatures.  1 
Elliot,  Debates.  208,  211,  217,  262. 

Finally  the  following  provisions, 
which  were  presented  by  Gouveneur 
Morris  for  the  special  conunittee, 
were  adopted  by  the  convention  aft- 
er much  discussion,  and  were  in- 
corporated in  article  11  of  the  per- 
fected instrument,  where  they  stand 
unchanged  to-day,  viz.: 

"Each  state  shall  appoint,  in  such 
manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors 
equal  to  the  whole  number  of  Sena- 
tors and  Representatives  to  which 
the  state  may  be  entitled  in  the  Con- 
gress," etc.  Art.  2,  §  1,  subd.  2. 

"The  Congress  may  determine 
the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  give 
their  votes,  which  day  shall  be  the 
same  throughout  the  United  States.** 
Art  2,  §  1,  subd.  4. 

These  two  subdivisions  comprise 
all  the  provisions  of  the  Federal 
Constitution  applicable  to  the  point 
in  issue  here.  Under  §  1,  subd.  4, 
Congress  is  given  the  power  to  de- 
termine the  date  of  holding  presi- 
dential elections  and  of  the  meeting 
of  the  electors,  but  that  marks  the 
limit  of  its  constitutional  power. 
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Re  Green,  134  U.  S.  377,  33  L.  ed. 
951, 10  Sup.  Ct  Bep.  586.  All  other 
powers  in  connection  with  this  sub- 
ject are  expressly  reserved  to  the 
states.  Mcpherson  v.  Blacker,  146 
U.  S.  1,  36  L.  ed.  869.  13  Sup.  Ct 
B«p.  3;  Pope  v.  Williams,  193  U.  S. 
621,  48  L.  ed.  817,  24  Sup.  Ct  Bep. 
573. 

In  the  case  last  cited  the  Supreme 
Court  of  the  United  States  says: 
"The  privilege  to  vote  in  a  state  la 
within  the  jurisdiction  of  the  state 
itself,  to  be  exercised  as  the  state 
may  direct,  and  upon  such  terms  as 
to  it  may  seem  proper,  provided,  of 
course,  no  discrimination  is  made 
between  individuals  in  violation  of 
the  Federal  Constitution." 

The  word  "appoint"  as  employed 
in  subdivision  2  has  been  interpre- 
ted to  be  sufficiently  comprehensive 
to  include  the  result  of  a  popular 
election  and  to  convey  the  broadest 
powers  of  determination.  McPher- 
son  V.  Blacker,  146  U.  S.  1,  27,  36 
L.  ed.  869,  874, 13  Sup.  Ct.  Rep.  8. 

The  language  of  §  1,  subd.  2,  is 
clear  and  unambiguous.  It  admits 
of  no  doubt  as  to  where  the  constitu- 
tional power  of  appointment  is  vest- 
ed, namely,  in  the  several  states. 
"Each  state  shall  appoint  in  such 
manner  as  the  legislature  thereof 
may  direct"  are  the  significant 
words  of  the  section,  and  their  plain 
meaning  is  that  each  state  is  there- 
by clothed  with  the  absolute  power 
to  appoint  electors  in  such  manner 
as  it  may  see  fit,  without  any  inter- 
ference or  control  on  the  part  of  the 
Federal  govem- 
JSJJJTT*  ment,    except,  of 

;Sl5TS"io«.  course  in  case  of 
attempted  discrimi- 
nation as  to  race,  color,  or  previous 
condition  of  servitude  under  the 
IStii  Amendment.  The  clause,  "in 
su^  manner  as  the  legislature 
thereof  may  direct,"  means  simply 
that  the  state  shall  give  expression 
to  its  will,  as  it  must  of  necessity, 
through  its  lawmaking  body,  the 
legislature.  The  will  of  the  state  in 
this  respect  must  be  voiced  in  legis- 
lative acts  or  resolves,  which  shall 
prescribe  in  detail  the  manner  of 
6  A.L.SU-89. 
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choosing  electors,  the  qualifications 
of  voters  therefor,  and  the  proceed- 
ings on  the  part  of  the  electors  when 
chosen. 

But  these  acts  and  resolves  must 
be  passed  and  become  effective  in  ac- 
cordance with  and  in  subjection  to 
the  Constitution  of  the  state,  like  all 
other  acts  and  resolves  having  the 
force  of  law.  The  legislature  was 
not  given  in  this  respect  any  su- 
periority over  or  independence  from 
the  organic  law  of  the  state  in  force 
at  the  time  when  a  given  law  is 
passed.  Nor  was  it  designated  by 
the  Federal  Constitution  as  a  mere 
agency  or  representative  of  the  peo- 
ple to  perform  a  certain  act,  as  it 
was  under  article  6  in  ratify- 
ing a  Federal  amendment,  a  point 
more  fully  discussed  in  the  answer 
to  the  question  concerning  the  Fed- 
eral prohibitory  amendment.  —  Me. 
— ,  107  Atl.  673.  It  is  simply  the  or- 
dinary instrumentality  of  the  state, 
the  legislative  branch  of  the  govern- 
ment, the  lawmaking  power,  to  put 
into  words  the  will  of  the  state  in 
connection  with  the  choice  of  presi- 
dential electors.  The  distinction 
between  the  function  and  power  of 
the  legislature  in  the  case  under 
consideration,  and  its  function  and 
power  as  a  particular  body  desig- 
nated by  the  Federal  Constitution  t» 
ratify  or  reject  a  Federal  amend- 
ment is  sharp  and  clear  and  must 
be  borne  in  mind. 

It  follows,  therefore,  that  under 
the  provisions  of  the  Federal  Con- 
stitution the  state,,  by  its  legislative 
direction,  may  establish  such  a 
method  of  choosing  ite  presidential 
electors  as  it  may  see  fit,  and  may 
change  that  method  from  time  to 
time  as  it  may  deem  advisable;  but 
the  legislative  acts,  both  of  estab- 
lishment and  of  change,  must  al- 
ways be  subject  to  the  provisions  of 
the  Constitution  of  the  state  in  force 
at  the  time  such  acts  are  passed, 
and  can  be  valid  and  effective  only 
when  enacted  in  compliance  there- 
with. 

In  the  exercise  of  the  power  thus 
conferred  by  the  Federal  Constitu- 
tion, various  methods  of  electing 
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presidential  electors  were  adopted 
in  the  early  days  by  the  several 
states,  as  set  forth  in  detail  in  Mc- 
Pherson  v.  Blacker,  146  U.  S.,  at 
pages  29  to  35, 36  L.  ed.  875-877, 13 
Sup.  Ct.  Rep.  3. 

In  our  own  state  the  same  holds 
true  to  a  certain  extent.  Prior  to 
1847,  the  legislative  direction  ex- 
pressed itself  in  the  form  of  a  joint 
resolution,  passed  every  fourth 
year,  at  the  session  immediately 
preceding  a  presidential  election. 
These  resolves  had  the  force  of  law, 
and,  with  the  exception  of  those  of 
1820  and  1824,  they  were  uniformly 
presented  to  and  were  approved 
the  governor. 

Prior  to  1840,  the  district  pre- 
vailed in  whole  or  in  part.  Res. 
1820,  chap.  19;  1824,  chap.  76 ;  1828, 
chap.  23 ;  1832,  chap.  65 ;  1836,  chap. 
9.  In  1840  (Res.  chap.  55)  ten 
electors  at  large  were  provided  for, 
and  since  that  time  the  electors  have 
been  chosen  at  large  upon  a  single 
ballot.  This  method  was  followed 
in  1844.  Res.  1844,  chap.  295. 

Under  the  Resolves  of  1820, 1824, 
and  1828,  the  qualifications  of  vot- 
ers for  representatives  and  senators 
to  the  legislature  were  made  the 
qualifications  of  voters  for  presiden- 
tial electors.  By  the  Resolves  of 
1832  and  1836,  the  qualifications  of 
voters  for  representatives  alone 
were  made  the  test,  and  by  the  Re- 
solve of  1840  this  was  changed  to 
qualifications  of  voters  for  senators 
alone. 

The  legislature  of  1847  directed 
for  the  first  time  by  a  general  act, 
instead  of  by  a  quadrennial  resolve, 
the  manner  in  which  the  voters 
should  proceed  in  the  election  of 
presidential  electors  (Pub.  Laws 
1847,  chap.  26),  and,  following  the 
resolves  of  1840  and  1844,  pre- 
scribed the  qualified  voters  therefor 
to  be  **the  people  of  this  state 
qualified  to  vote  for  senators  in 
its  legislature."  This  qualification 
established  by  tiie  Act  of  1847 
has  been  preserved  in  all  the 
subsequent  revisions.  Rev.  Stat. 
1857,  chap.  4,  §  79;  Rev.  Stat.  1871, 
chap.  4,  §  78;  Rev.  Stat.  1883,  chap. 


4,  §  86;  Rev.  Stat.  1903,  chap.  6,  § 
123;  Rev.  Stat.  1916,  chap.  7,  §  57. 
And  such  was  the  law  of  this  state 
when  the  act  in  question  (chapter 
120  of  the  Public  Laws  of  1919) 
was  passed.  The  qualification  of 
voters  for  senators,  as  well  as  for 
representatives,  is  fixed  by  the  Con- 
stitution of  Maine  as  "every  male 
citizen  of  the  United  States  of  the 
age  of  twenty-one  years  and  up- 
wards," etc.  Art.  2,  §  1.  There- 
fore, prior  to  the  Act  of  1919,  only 
male  citizens  oould  vote  for  presi- 
dential electors.  It  is  clear  that  this 
act,  extending  this  privilege  to 
women,  constitutes  a  change  in  Uie 
method  of  electing  presidential  elec- 
tors, and  is  a  virtual  amendment  of 
Bev.  Stat.  1916,  chap.  7,  §  57,  not  in 
e3q)reBs  terms,  but  by  necessary  im- 
plication. 

In  other  words,  this  state,  during 
the  century  of  its  existence  prior  to 
1919,  had  by  appropriate  legislative 
act  or  res9lve  directed  that  only 
male  citizens  were  qualified  to  vote 
for  presidential  electors.  By  the 
Act  of  1919  it  has  attempted  to 
change  that  direction,  by  es^nding 
the  privilege  of  suffrage,  so  far  as 
presidenti^  electors  are  concerned, 
to  women.  Had  this  act  been  passed 
prior  to  the  adoption  of  the  initiative 
and  referendum  amendment  in 
1908,  it  would  have  become  effective, 
80  far  as  legal  enactinent  is  con- 
cerned, without  being  referred  to 
the  people;  but  now  under  amend- 
ment 31  such  reference  must  be  had. 
if  the  necessary  steps  therefor  are 
taken. 

The  language  of  that  amendment 
is  as  follows :  "No  act  or  joint  res- 
olution of  the  legislature,  except 
such  orders  or  resolutions  as  pert^n 
solely  to-  facilitating  the  perfortz^ 
ance  of  the  business  of  the  legisla^ 
tare,  of  either  branch,  or  of  any 
committee  or  officer  thereof,  or  ap- 
propriate money  therefor  or  for  the 
pi^meiit  of  salaries  fixed  by  law, 
shall  take  effect  until  ninety  days 
after  the  recess  of  the  legislature 
passing  it,  unless  in  case  of  emer- 
gency," etc 

None  of  the  exceptions  applies 
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here.  Section  17  provides  that  up- 
on written  petition  of  not  less  than 
10,000  electors,  filed  in  the  office  of 
the  secretary  of  state  within  ninety 
days  after  the  recess  of  the  legisla- 
ture, requesting:  that  "one  or  more 
acts,  bills,  resolves,  or  resolutions, 
or  part  or  parts  thereof,  passed  by 
the  legislature,  not  then  in  effect  by 
reason  of  the  provisions  of  the  pre- 
ceding section,  be  referred  to  the 
people,  such  acts,  bills,  resolves,  or 
resolutions  .  .  .  shall  not  take 
effect  until  thirty  days  after  the 
governor  Aball  have  announced  by 
public  proclamation  that  the  same 
have  been  ratified  by  a  majority  of 
the  electors  voting  thereon  at  a  gen- 
eral or  special  election." 

It  is  evident  that  the  act  in  ques- 
tion falls  within  the  terms  and 
scope  of  this  amendment.  This  is 
an  ordinary  legislative  act,  a  bill  in. 
the  form  prescribed  by  amendment 
31.  It  is  entitled  "An  Act  Grant- 
ing," etc.  The  enacting  clause  is, 
"Be  it  enacted  by  the  people  of  the 
state  of  Maine."  It  was  presented 
to  the  governor  for  his  approval, 
and  was  signed  by  him^  as  required 
by  §  2  of  part  third  of  article  4  of 
the  Constitution  of  Maine,  viz. : 
"Every  bill  or  resolution  having  the 
force  of  law,  to  which  the  concur- 
rence of  both  houses  may  be  neces- 
sary, .  .  .  which  shall  have 
passed  both  houses,  shall  be  present- 
ed to  the  governor,  and  if  he  ap- 
prove, he  shall  sign  it,"  etc. 

It  has  been  published  as  chapter 
120  of  Public  Laws  of  1919. 

This  is  not  a  mere  joint  resolu- 
tion, addressed  to  the  governor,  ask- 
ing for  the  removal  of  a  public  of- 
ficial, as  in  Moulton  v.  Scully,  111 
Me.  428, 89  Atl.  944,  nor  is  it  a  joint 
resolution  ratifying  an  amendment 
to  the  Federal  Constitution,  as  in  the 
other  question  propounded  to  us 
herewith,  in  neitlier  of  which  cases 
did  the  referendum  attach,  because 
neither  resolution  had  the  force  of 
law.   This  ia  the  public  statute  of 
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a  lawmaking  body,  and  is  as  fully 
within  the  control  of  the  referen- 
dum amendment  as  is  any  other  of 
the  239  public  acts  passed  at  the  last 
session  of  the  legislature,  excepting, 
of  course,  emergency  acts.  It  is 
shielded  from  t£e  jurisdiction  of 
that  referendum  neither  by  the  state 
nor  by  the  Federal  Constitution.  In 
short,  the  state  through  its  legisla- 
ture has  taken  merely  the  first  step 
toward  effecting  a  change  in  the  ap- 
pointment of  presidential  electors; 
but,  because  of  the  petitions  filed,  it 
must  await  the  second  step,  which 
is  the  vote  of  the  people.  The  legis- 
lative attempt  in  this  case  cannot  be 
fully  effective  until  "thirty  days 
after  the  governor  shall  have  an- 
nounced by  public  proclamation  that 
the  same  has  been  ratified  by  a  ma- 
jority of  the  electors  voting  thereon 
at  a  general  or  special  election." 

It  follows  that,  for  the  reasons 
already  stated,  this  question  is  an- 
swered in  the  affirmative. 
Yeiy  respectfully, 

Leslie  C.  Cornish. 

Albert  M.  Spear. 

George  M.  Hanson. 

Warren  C.  Philbroolc.  ' 

Charles  J.  Dunn, 

John  A.  Morrill. 

Scott  Wilson. 

Lucre  B.  Deasy. 

nom 

The  question  wheUier  an  act  of  the 
state  legislature  rati^ng  a  proposed 
Federal  constitutional  amendment,  or 
other  act  under  provision  of  the  Fed- 
eral CojiBtitution,  is  subject  to  a  state 
referendum,  is  discussed  in  the  not^ 
post,  1417.  The  decision  in  the  re- 
ported case  (Rb  Opinion  op  Justices, 
ante,  1407)  is  the  only  one  dealing 
with  the  right  to  a  referendum  upon 
an  act  of  the  state  legislature  under 
the  provision  of  the  Federal  Consti- 
tution empowering  the  state  legisla- 
ture to  prescribe  the  qualifications  of 
voters  for  presidential  electors. 
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RE  OPINION  OF  THE  JUSTICES. 

Maine  Supreme  Judicial  Court  —  1019* 

(—  Me.  — .  107  Atl.  673.) 

Constitation  —  amendment  —  referendum  —  necessity. 

1.  A  legislative  resolution  ratifying  a  proposed  amendment  to  the  Fed- 
eral Constitution  submitted  by  joint  resolution  of  Consrress  to  the  states 
for  ratification  is  not  within  a  provision  of  the  state  Constitution  requiring 
submission  to  the  vote  of  the  people  of  every  bill  or  resolution  having  the 
force  of  law. 

[See  note  on  this  question  beginning  on  page  1417.] 


—  Federal  —  law  for  amendment. 

2.  Ratification  of  a  proposed  amend- 
ment to  the  ConBtitution  of  the  United 
States  is  wholly  sroverned  by  the  pro- 
visions of  that  Constitution. 

[See  6  R.  a  L.  35.] 

--  power  of  President. 

3.  A  proposed  amen^ent  to  the  Fed- 
eral Constitution  need  not  be  presented 
to  the  President  for  approval  or  veto. 

[See  6  R.  C.  L.  29, 80.] 

—  character  of  action  by  Congress. 

4.  Congress  in  proposing  an  amend- 
ment to  the  Federal  Constitution  is  not 
acting  strictly  in  the  exercise  of  ordi- 
nary legislative  power. 

—  character  of  action  by  legislature. 

5.  A  state  legislature  in  ratifying  a 
proposed  amendment  to  the  Federal 
Constitution  is  not  acting  strictiy  In  tiie 
discharge  of  legislative  duties. 

—  character  of  Constitution. 

6.  The  Constitution  of  the  United 
States  Is  a  cmnpact  made  by  the  peo- 


ple, and  not  by  the  states  in  their  sov- 
ereign capacity. 
[See  6  R.  G.  L.  18.] 

^  machinery  for  amendment  of  Cob- 
stitntlon. 

7.  In  the  matter  of  the  amendment 
of  the  Federal  Constitation  the  people 
devested  themselves  of  all  the  author^ 
ity,  and  conferred  the  power  of  pro- 
posal upon  Congress  or  upon  a  national 
constitutional  convention,  and  the 
power  of  ratification  upon  tiie  state  leg- 
islature or  upon  state  constitutional 
conventions. 

[See  6  R.  C.  L.  24.] 

—  resumption  of  power  by  people. 

8.  The  people  of  a  state  cannot  re- 
sume by  a  referendum  amendment  to 
their  state  Constitution  any  power  over 
the  ratification  of  proposed  amendments 
to  the  Federal  Constitution  which  th^ 
had  placed  in  the  legislatiue  or  a  rati^- 
ing  convention. 

[See  6  R.  C.  L.  24.] 


Request  by  the  governor  for  the  opinion  of  the  Justices  of  the  Supreme 
Judicial  Court  upon  questions  relating  to  the  ratification  of  the  18th 
Amendment  to  the  Constitution,  and  the  necessity  of  submitting  by  referen- 
dum the  ratifying  resolve  of  t^e  legislature  to  the  qualified  voters  of  the 

state.  Negative  answer  returned. 


To  the  Honorable  Carl  E.  MillikeUp 
Governor  of  Maine: 
The  undersigned,  justices  of  the 
supreme  judicial  court,  having  con- 
sidered the  questions  propounded  by 
you  under  date  of  July  9.  1919,  re- 
lating to  the  ratification  of  the  18th 
Amendment  to  the  Constitution  of 
the  United  States  and  the  necessity 
of  submitting  by  referendum  the 
ratifying  resolve  of  the  legislature 
to  the  qualified  voters  of  the  state, 
respectfully  submit  the  following 


The  request  for  our  opinion  is  ac- 
companied by  a  statement  of  facta, 
from  which  it  appears  that  the 
Sixty-fifth  Congress  of  the  United 
States  on  December  3, 1917,  adopted 
a  joint  resolution  proposing  an 
amendment  to  the  Constitution  of 
the  United  States,  which  amend- 
ment provides  that  after  one  year 
from  the  ratification  thereof  the 
manufacture,  sale,  or  transportation 
of  intoxicating  liquors  within,  the 
importation  thereof  into,  or  the  ex- 
portation thereof  from,  the  United 
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States  and  all  territory  subject  to 
the  jurisdiction  thereof,  for  bever- 
age purposes,  is  thereby  prohibited. 

This  amendment,  thus  adopted  by 
joint  resolution  of  Congress,  was 
proposed  to  the  legislature  of  Maine 
of  1919  for  ratification,  and  was 
ratified  by  a  joint  resolve  of  the 
senate  and  house  of  representa- 
tives; the  concluding  paragraph, 
after  reciting  all  the  preliminary 
steps,  being  of  the  following  tenor : 
"Therefore  resolved  that  the  legis- 
lature of  the  state  of  Maine  hereby 
ratifies  and  adopts  this  proposed 
amendment  to  the  Constitution  of 
the  United  States.  And  that  the 
secretary  of  state  of  the  state  of 
Maine  notify  the  Secretary  of  State 
of  the  United  States  of  this  action 
of  the  legislature  by  forwarding  to 
him  an  authenticated  copy  of  this 
resolve." 

Petitions  apparently  bearing  the 
requisite  number  of  signatures  hav- 
ing been  seasonably  filed  with  the 
secretary  of  state,  requesting  that 
this  resolve  be  referred  to  the  peo- 
ple under  amendment  31  of  article 
4  of  the  Constitution  of  Maine, 
known  as  the  initiative  and  referen- 
dum amendment,  the  question  is  now 
asked  of  the  justices  whether  this 
joint  resolve  of  the  legislature  of 
Maine,  ratifying  an  amendment  to 
the  Federal  Constitution,  proposed 
by  and  duly  submitted  for  ratifica- 
tion by  the  Congress  of  the  United 
States,  is  subject  to  the  provisions 
of  amendment  31,  and  therefore 
must  be  referred  to  the  people  under 
the  facts  existing  in  this  case. 

Answer. 

This  question  we  answer  in  the 
negal^ve.  In  our  opinion  this  re- 
con«titii<io»-  Bolve  does  not  come 
aneBdment—      wlthin   the  provi- 

S^e ^^^'^s  °^  initia- 
tive and  referen- 
dum amendment,  and  cannot  be 
referred  to  the  people  for  adoption 
or  rejection  by  them.  The  ratifica- 
tion of  the  proposed  amendment  to 
the  Constitution  of  the  United 
States  was  complete,  final,  and  con- 
clusive, so  far  as  the  state  of  Maine 
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was  concerned,  when  the  legislature 
passed  this  resolve. 

Our  reasons  are  as  follows :  The 
subject-matter  of  the  action  of  the 
legislature  under  consideration  is  a 
proposed  amendment  to  the  Consti- 
tution of  the  United 
States,  the  proposal  ;S*^^riai:ro.. 
and  ratification  of 
which  are  wholly  governed  by  the 
provisions  of  that  Constitution. 
Those  provisions  are  clear  and  ex- 
plicit. They  are  as  follows :  "Art. 
6.  The  Congress,  whenever  two 
thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amend- 
.  ments  to  tiiis  Constitution,  or,  on  the 
application  of  the  legislatures  of  two 
thirds  of  the  several  states,  shall  call 
a  convention  for  proposing  amend- 
ments, which,  in  either  case,  shall  be 
valid  to  all  intents  and  purposes,  as 
part  of  this  Constitution,  when  rati- 
fied by  the  legislatures  of  three 
fourths  of  the  several  states,  or  by 
conventions  in  three  fourths  there- 
of, as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the 
Congress.  ..." 

This  article  was  a  part  of  the 
original  Constitution  of  1789,  and 
has  remained  unchanged  to  tiie  pres- 
ent day. 

It  will  be  observed  that  there  are 
two  distinct  stages  in  the  process, 
the  proposal  and  the  ratification. 
The  proposal  may  originate  in 
either  of  twQ  ways : 

First,  from  Congress,  by  joint 
resolution,  whenever  two  thirds  of 
both  Houses  deem  it  necessary. 

Second,  from  the  states,  when- 
ever two  thirds  of  the  legislatures 
of  the  several  states  may  request 
that  a  national  constitutional  con- 
vention be  called  for. that  purpose, 
in  which  case  Congress  must  call 
such  a  convention. 

All  the  Federal  amendments 
which  have  tiius  far  been  adopted 
have  been  proposed  in  compliance 
with  the  first  method ;  that  is,  by  a 
joint  resolution  of  the  two  Houses 
of  Congress.  No  national  consti- 
tutional convention  has  ever  been 
called  or  held.  Such  proposed 
amendment  is  a  matter  within  the 
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sole  control  of  the  two  houses^  and 
is  independent  of  all  executive  ac- 
tion. The  signature  of  the  Presi- 
dent is  not  neces- 
p££ud»t'  sary.  and  it  need 
not  be  presented  to 
him  for  approval  or  veto.  Hollings- 
■worth  V.  Virginia,  3  Dall.  378,  1  L. 
ed.  644;  State  ex  rel.  Wineman  v. 
Dahl,  6  D.  81,  34  L.R.A.  97,  68 
N.  W.  418,  Nor  is  Congress,  in  pro- 
posing constitutional  amendments, 
-ei.»»oterot  atrictly^  speaking, 
action  by  acting  lU  tiic  excT- 

co-»r....  ordinary 

legislative  power.  It  is  acting  in  be- 
hsdf  of  and  as  the  representative  of 
the  people  of  the  United  States  un- 
der the  power  expressly  conferred 
by  artide  5,  before  quoted.  The 
people,  through  their  Constitution, 
might  have  designated  some  other 
body  than  the  two  Houses  or  a  na- 
tional constitutional  convention  as 
the  source  of  proposals.  They  might 
have  given  such  power  to  the  Pres- 
ident, or  to  the  Cabinet,  or  reserved 
it  in  themselves ;  but  they  expressly 
delegated  it  to  Congress  or  to  a 
constitutional  convention. 

As  there  are  two  methods  of  pro- 
posal, so  there  are  two  methods  of 
ratification.  Whether  an  amend- 
ment is  proposed  by  joint  resolution 
or  by  a  national  constitutional  con- 
vention, it  must  be  ratified  in  one  of 
two  ways : 

First,  by  the  legislatures  of  three 
fourths  of  the  sevend  states;  or, 

Second,  by  constitutional  conven- 
tions held  in  three  fourths  thereof ; 
and  Congress  is  given  the  power  to 
prescribe  which  mode  of  ratification 
shall  be  followed. 

Hitherto  Congress  has  prescribed 
only  the  former  method,  and  all 
amendments  heretofore  adopted 
have  been  ratified  solely  by  the  ap- 
proving action  of  the  legislature  in 
three  fourths  of  the  states.  That  is 
the  mode  of  ratification  prescribed 
by  Congress  in  case  of  the  amend- 
ment now  under  consideration,  and 
it  was  in  pursuance  of  that  pre- 
scribed mode  that  this  ratifying  re- 
solve was  passed  by  the  le^slature 
of  Maine. 


Here,  again,  tLs  state  legislature 
in  ratifying  the  amendment,  as  Con- 
gress in  proposing  it,  is  not,  strictly 
speaking,  acting  in 
the  discharge  of  aotion  »7  i^mtm- 
legislative  duties 
and  functions  as  a  lawmaking  body, 
but  is  acting  in  behalf  of  and  as  rep- 
resentative of  the  people  as  a  rati- 
fying body,  under  the  power  ex- 
pressly conferred  upon  it  by  article 
5.  The  people,  through  their  Con- 
stitution, might  have  dothed  the 
senate  alone,  or  the  house  alone,  or 
the  governor's  council,  or  the  gov- 
ernor, with  the  power  of  ratifica- 
tion, or  might  have  reserved  that 
power  to  themselves  to  be  exercised 
by  popular  vote.  But  they  did  not. 
They  retained  no  power  of  ratifica- 
tion in  themselves,  but  conferred  it 
completely  upon  the  two  houses  of 
the  legislature;  that  is,  the  legisla- 
tive assembly. 

It  is  a  familiar,  but  none  the  less 
fundamental,  principle  of  constitu- 
tional law  that  the 
Constitution  of  the  ^SSKffi-r 
United  States  is  a 
compact  made  by  the  people  of  the 
United  States  to  govern  themselves 
as  to  general  objects  in  a  certain 
manner,  and  this  organic  law  was 
ordained  and  established,  not  by  the 
states  in  their  sovereign  capacity, 
but  by  the  people  of  the  IJnited 
States.  The  preamble,  "We,  the 
people,"  so  states,  and  such  is  the 
fact.  Ghisholm  v.  Georgia,  2  Dall. 
419, 1  L.  ed.  440.  It  is  equally  well 
settled  that  it  was  competent  for  the 
people  to  invest  the  Federal  govern- 
ment, through  the  Constitution, 
with  all  the  powers  which  they 
might  deem  necessary  or  proper, 
and  to  make  those  powers,  so  far  as 
conferred,  supreme,  to  prohibit  the 
states  from  exercising  any  powers 
incompatible  with  the  objects  of  the 
general  compact,  and  to  reserve  in 
themselves  those  sovereign  author- 
ities which  they  did  not  choose  to 
delegate  either  to  Federal  or  state 
government.  Martin  v.  Hunter,  1 
Wheat.  304,  4  L.  ed.  97.  Whether  a 
certain  power  has  been  conferred 
either  expressly  or  by  reasonable 
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implication  upon  the  national  gov- 
ernment, or  has  been  reserved  to  the 
states  or  to  the  people  themselves, 
must  depend  upon  the  construction 
of  the  language  of  the  Constitution 
governing  that  particular  subject- 
matter; 

It  admits  of  no  doubt  that  in  the 
matter  of  amendment  which  is  gov- 
erned by  article  the  people  de- 
vested themselves  of  all  authority, 
and  conferred  the  power  of  proposal 

_«»chi-«rfor  upon  Congress  or 
Mcnament  oi  upon  a  national  con- 
co«tH«tio-.  Btitutional  conven- 
tion, and  the  power  of  ratification 
upon  the  state  legislature  or  upon 
state  constitutional  conventions. 

This  view  has  the  sanction,  not 
only  of  reason,  but  of  authority. 
Mr.  Iredell,  in  the  North  Carolina 
convention  which  ratified  the  Fed- 
eral Constitution,  in  discussing  this 
ratifying  clause,  said :  "By  refer- 
ring thi9  business  to  the  legisla- 
tures, expense  would  be  saved,  and 
in  general,  it  may  be  presumed, 
they  would  speak  the  general  sense 
of  the  people.  It  may,  however,  on 
some  occasions  be  better  to  consult 
an  inunediate  delegation  for  that 
purpose.  This  is,  therefore,  left  dis- 
cretionary." 4  Elliot,  Debates,  176 
177. 

This  discretion,  under  the  terms 
or  article  5,  is  to  be  exercised  by 

Congress. 

In  Dodge  v.  Woolsey,  18  How. 
331,  348, 15  L.  ed.  401,  407.  the  Su- 
preme Court  of  the  United  States, 
in  emphasizing  the  supremacy  of 
the  Constitution,  said:  "It  is  su- 
preme over  the  people  of  the  United 
States,  aggregately  and  in  their 
separate  sovereignties,  because  they 
have  excluded  themselves  from  any 
direct  or  immediate  agency  in  mak- 
ing amendments  to  it,  and  have  di- 
rected that  amendments  should  be 
made  representatively  for  them,  by 
the  Congress  of  the  United  States, 
when  two  thirds  of  both  houses 
shall  propose  them,  or  when  the 
legislatures  of  two  thirds  of  the 
several  states  shall  call  a  conven- 
tion for  proposing  amendments, 
which  in  either  ease  become  valid. 
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to  all  intents  and  purposes,  as  a  part 
of  the  Constitution,  when  ratified  by 
the  legislatures  of  three  fourths  of 
the  several  states,  or  by  convention 
in  three  fourths  of  them,  as  one  or 
the  other  mode  of  ratification  may 
be  proposed  by  Congress.  .  .  . 
Now,  whether  such  a  supremacy  of 
the  Constitution,  with  its  Umita^ 
tions  in  the  particulars  just  men- 
tioned, and  with  the  further  restric- 
tion laid  by  the  people  upon  them- 
selves, and  for  themselves,  as  to  the 
modes  of  amendment,  be  right  or 
wrong  politically,  no  one  can  deny 
that  the  Constitution  is  supreme,  as 
has  been  stated,  and  that  the  state- 
ment is  in  exact  conformity  with  it.'' 

A  well-known  writer  on  constitu- 
tional law,  after  tracing  the  his- 
tory and  the  scope  of  article  5,  con- 
cludes as  follows:  "Whether  an 
amendment  is  proposed  by  Congress 
or  by  a  convention,  it  is  ratified  or 
rejected  by  the  representatives  of 
the  people,  either  in  legislature  or 
in  convention,  and  not  by  the  people 
voting  on  it  directly.  The  people 
have  no  direct  power  either  to  pro- 
pose an  amendment  or  to  ratify  it 
after  it  is  proposed  and  submitted." 
2  Watson,  Const,  p.  1310. 

It  is  interesting  to  note  in  this 
connection,  as  an  historical  fact 
demonstrating  the  attitude  of  the 
Federal  government,  that,  accord- 
ing to  their  admitted  and  accepted 
practice,  if  a  state  legislature  has 
once  ratified  a  Federal  amendment, 
a  subsequent  legislature  has  no 
power  to  rescind  such  ratification. 
Such  rescission  was  attempted  by 
Ohio  and  New  Jersey  with  refer- 
ence to  the  14th  Amendment,  and  by 
I  New  York  with  reference  to  the 
15th;  but  the  proclamation  of  the 
Secretary  of  State  for  the  United 
States  was  issued,  announcing  the 
final  adoption  of  the  amendments  as 
a  part  of  the  Federal  Constitution, 
notwithstanding  the  attempted  re- 
scission by  subsequent  legislatures. 
The  attempted  rescission  was 
ignored.  2  Watson,  Const,  p.  1315. 

If  a  subsequent  legislature  cannot 
rescind  the  ratification  by  a  former 
legislature,  it  would  seem  that  much 
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less  could  such  ratification  be  re- 
scinded by  the  subsequent  vote  of 
the  people,  especially  in  view  of  the 
fact  that  the  people  have  unreserv- 
edly surrendered  all  authority  over 
that  subject-matter. 

It  follows,  from  what  has  been 
said,  that  even  if  the  people  of 
Maine,  by  adopting  in  1908  tiie  ini- 
tiative and  referendum  amendment 
of  our  state  Constitution,  had  at- 
tempted to  assume  or  regain  the 
power  of  ratification  of  proposed 
amendments  to  the  Federal  Consti- 
tution, by  exercising  a  supervisory 
authority  over  the  state  legislature 
in  that  respect,  such  attempt  would 
.  have  been  futile, 
vower  by  Their  power  over 
people.  amendments  had 

been  completely  and  unreservedly 
lodged  with  the  bodies  designated 
by  article  5,  and  so  long  as  that 
article  remains  unmodified  tJhey 
have  no  power  left  in  themselves 
either  to  propose  or  to  ratify  Fed- 
eral amendments.  The' authority  is 
elsewhere. 

But  the  people,  by  the  adoption  of 
the  initiative  and  referendum 
amendment,  did  not  intend  to  as- 
sume or  regain  such  power. 

The  purpose  and  scope  of  that 
amendment  were  fully  considered 
and  discussed  in  the  case  of  Moulton 
V.  Scully,  111  Me.  428,  446,  89  Atl. 
944,  and  it  was  there  held  that  the 
design  of  the  initiative  and  referen- 
dum was  to  make  the  lawmaking 
power  of  the  legislature  not  final, 
but  subject  to  t^e  will  of  the  peo- 
ple, and  to  confer  that  power  in  the 
last  analysis  upon  the  people  them- 
selves. And  the  court  adds;  "This, 
too,  marks  the  limitation  of  the ' 
amendment.  It  applies  only  to  leg- 
islation, to  the  making  of  laws, 
whether  it  be  a  public  act,  a  private 
act,  or  a  resolve  having  the  force  of 
kiw.  This  is  shown  clearly  and 
conclusively  by  the  language  of  §  2 
of  part  third  of  article  4,  under  the 
general  head  of  'Legislative  Power.' 
•Every  bill  or  resolution  having  the 
force  of  law  to  which  the  concur- 
rence of  both  houses  may  be  neces- 
sary,   .    .    .    which  shall  have 


passed  both  houses,  shall  be  pre- 
sented to  the  governor,  and  if  he 
approve,  he  shall  sign  it,*  etc.  The 
referendum  applies,  and  was  intend- 
ed to  apply,  only  to  acts  or  resolves 
of  this  class,  to  'every  bill  or  resolu- 
tion having  the  force  of  law,'  that  is, 
to  what  are  commonly  known  as 
legislative  acts  and  resolves,  which 
are  paflsed  by  both  branches,  are 
usually  signed  by  the  governor,  and 
are  embodied  in  the  legislative  acts 
and  resolves,  as  printed  and  pub- 
lished. And  the  words  'No  act  or 
joint  resolution  of  the  legislature,* 
etc.,  before  quoted,  in  the  referen- 
dum amendment,  must  be  construed 
in  the  light  of  the  context,  consider- 
ing all  the  sections  and  parts  and 
articles  together,  as  meaning  'no  act 
or  joint  resolution  of  the  legislature 
having  the  force  of  law.*  This  is  the 
simple  and  plain  interpretation  of 
simple  and  plain  language." 

In  the  application  of  that  rule  of 
construction  this  court  held  in  that 
case  that  a  joint  address  to  the  gov- 
ernor on  the  part  of  both  branches 
of  the  legislature,  calling  for  the  re- 
moval of  a  public  ofiicer,  was  beyond 
tJie  scope  of  and  unaffected  by  the 
referendum.  The  same  rule  applies 
here  with  equal  force.  This  resolu- 
tion, ratifying  the  proposed  consti- 
tutional amendment,  was  neither  a 
public  act,  a  private  act,  nor  a  re- 
solve having  the  force  of  law.  It 
was  in  no  sense  legislation.  It  was 
not  signed  by  the  governor,  nor  could 
it  have  been  vetoed  by  him.  It  was 
simply  the  ratifying  act  of  the  par- 
ticular body  designated  by  article  5 
of  the  Federal  Constitution  to  per- 
form that  particular  act.  The  prin- 
ciples laid  down  in  Moulton  v. 
Scully  are  decisive  of  this  point. 

The  supreme  court  of  Oregon,  in 
a  case  decided  on  April  29,  1919, 
passed  upon  -Qiis  branch  of  the 
question,  where  this  same  Federal 
amendment  was  involved,  and  held 
that  the  term,  "any  act  of  the  leg^ 
lative  assembly,"  made  the  subject 
of  referendum  by  the  amended  Con- 
stitution of  Oregon,  did  not  indude 
a  joint  resolution,  bat  only  proposed 


Digitized  by  Google 


RE  OPINION 

(—  Ma. 

laws.  Herbring  v.  Brown,  —  Or. 
— ,  180  Pac.  328. 

In  conclusion.  It  may  be  said  that 
not  only  have  all  previous  amend- 
ments to  the  Federal  Constitution 
been  ratified  by  two  thirds  of  the 
legislatures  of  the  several  states,  but 
this  particular  18th  Amendment, 
commonly  spoken  of  a^  the  prohib- 
itory  amendment,  has  already  been 
promulgated  by  Federal  authorities 
as  having  become  a  part  of  the  Con* 
stitution  through  this  same  avenue. 

The  State  Department  of  the 
United  States,  under  date  of  Janu- 
ary 29,  1919,  issued  its  proclama- 
tion announcing  that  tiiis  18th 
Amendment  had  been  duly  ratified 
by  the  legislatures  of  threa  fourths 
of  the  states,  including  by  name  the 
state  of  Maine,  and  therefore  certi- 
fying, in  pursuance  of  U.  S.  Kev. 
Stat.  §  205,  Comp.  Stat.  §  303,  that 
the  amendment  aforesaid  has  be- 
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come  valid  to  all  intents  and  pur- 
poses, as  a  part  of  the  Constitution 
of  the  United  States.  See  appendix 
to  pt.  2,  40  Stat,  at  L. 

The  construction  which  we  adopt 
is  evidently  the  same  which  the  F^- 
eral  authorities  have  placed  upon 
the  Federal  Constitution.  With 
them  the  chapter,  is  regarded  as 
dosed. 

For  the  reasons  hereinbefore  set 
forth  ^e  answer  the  propounded 
question  in  the  negative. 
We  have  the  honor  to  remain, 

Very  respectfully, 
(Signed]  Leslie  G.  Cornish. 

Albert  M.  Spear. 
George  M;  Hanson. 
Warren  C.  Philbroc^ 
Charles  J.  Dunn. 
John  A.  Morrill. 
Scott  Wilson. 
Luere  B.  Deasy* 


ANNOTATION. 
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refamidiiiii. 


I.  Bedistrictinip  atate  for  congnntonal 

purposes,  1417. 
IL  Praeribing  qnalificatlou  of  votsn 
for  preaictentlal'  eketors,  1421. 
m.  BatifyinK  proposed  Federal  coostdta- 
tiomal  amendment,  1421. 

X.  BtfdfotrtoMnp  *taM  for  MftgremUmta 
furpoaeai 

An  act  of  the  state  legislature  re- 
districting  the  state  for  congressional 
purposes  has  been  held  to  be  subject 
to  a  referendum  provided  by  state 
laws.  State  ex  rel.  Davis  v.  Hilde- 
brant  (1916)  94  Ohio  St.  154,  114  N. 
E.  65.  affirmed  in  (1916)  241  U.  S.  566. 
60  L.  ed.  1172,  36  Sap.  Ct  Rep.  708; 
State  ex  rel.  Schrader  v.  Polley  (1910) 
26  S.  D.  5,  127  N.  W.  848.  The  con- 
tention of  the  parties  is  well  stated 
the  South  Dakota  court  as  follows: 
"The  contention  of  the  defendant  is 
that  chapter  223,  Laws  1909»  is  in  all 
thinsrs  the  same  as  any  otiier  law; 
that  it  is  subject  to  the  same  conati- 
tational  limitations  as  to  the  manner 
of  passage,  and  approval,  veto,  and 


referendum,  ae  any  other  law  that 
may  be  passed  by  the  legislature. 
While,  on  the  other  hand,  the  relator 
contends  that  under  §  4,  art  1,  U.  S. 
(>>n8t.,  the  legislature  only  is  antiior- 
ized  and  empowered  to  act  in  the  crea- 
tion of  congressional  districts;  that 
the  governor  has  no  ^eto  power,  nor 
the  people  any  referendum  power,  un- 
der the  state  Constitution,  over  such 
action  of  the  members  of  the  legisla- 
ture, and,  when  a  majority  of  the 
members  of  the  legislature  consent 
and  vote  to  divide  the  state  into  con- 
gressional districts,  the  governor  has 
no  veto  power  over  such  action;  and 
ttiat  such  action  Is  not  subject  to  ref- 
erendum vote  of  the  people,  under  the 
power  reserved  in  the  people  over  the 
passage  of  laws,  by  §  1.  art.  S,  S.  D. 
Const.,  on  the  theory  that  the  gover- 
nor, who  exercises  the  veto  power,  and 
the  people,  who  exercise  the  referen- 
dum power,  are  not  a  part  of  the 
legislature,  and  because  the  power 
granted  by  the  United  States  Consti- 
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tution  says  that  the  time,  place,  and 
manner  of  holding  elections  for  repre- 
sentatives in  Consrress  shall  be  pre- 
scribed in  each  state  by  the  legisla- 
ture thereof.  It  is  the  contention  of 
the  relator  that,  when  the  Federal 
Constitution  gave  power  to  the  'legis- 
lature/ this  power  so  giyen  could  not 
bjB  delegated  to  the  people.  In  these 
contentions  we  are  of  the  opinion  that 
the  defendant  is  in  the  right." 

Both  Federal  and  state  constitation- 
al  provisions  are  involved'  in  this 
question.  The  Federal  constitutional 
provision  relating  to  this  subject  is  as 
follows :  "The  tiives,  places  and  man- 
ner of  holding  elections  for  Senators 
and  Representatives  shall  be  pre- 
scribed in  each  state  by  the  legisla- 
ture thereof;  and  the  Congress  may 
at  any  time  by  law  make  or  alter  such 
regulations^  except  as  to  the  places  of 
choosing  Senators."  U.  S.  Const  §  4, 
art  1.  Section  1  of  article  2  of  the 
Constitution  of  Ohio  as  amended  Sep- 
tember 3,  1912,  which  was  involved  In 
State  ex  rel.  Davis  v.  Hildebrant 
(Ohio)  supra,  is  as  follows:  "The 
legislative  power  of  the  state  shall  be 
vested  in  a  general  assembly  consist- 
ing of  a  senate  and  house  of  represen- 
tatives, bat  the  people  reserve  to  thenar 
selves  tiie  power  to  propose  to  the 
general  assembly  laws  and  amend- 
ments to  the  Constitution  and  to  adopt 
or  reject  the  same  at  the  polls  on  a  ref- 
erendum vote  as  hereinafter  provided. 
They  also  reserve  the  power  to  adopt 
or  reject  any  law,  section  of  any  law 
or  any  item  in  any  law  appropriating 
money  passed  by  the  generiU  assnnbly 
except  as  hereinafter  provided;  and 
independent  of  the  general  assembly 
to  propose  amendments  to  the  Consti- 
tution and  to  adopt  or  reject  the  same 
at  the  polls."  Section  1,  article  3, 
of  the  South  Dakota  Constitution 
which  was  involved  in  State  ex  rel. 
Scbrader  v.  PoUey,  provides  that  "the 
legislative  power  shall  be  vested  in 
the  legislature  which  shall  consist  of 
a  senate  and  a  honse  of  representa- 
tives, except  that  the  people  expressly 
reserve  to  themselves  the  right  to 
propose  measures,  .  .  .  and  also 
the  right  to  require  that  any  of  the 
laws  which  the  legislature  may  have 


enacted  shall  be  submitted  to  a  vote 
of  the  electors  of  the  state  before  go- 
ing into  effect  (except  snch  laws  as 
may  be  necessary  for  the  immediate 
preservation  of  the  public  peace, 
health  or  safety,  support  of  the  state 
government  and  its  existing  public  in- 
stitutions)." 

The  South  .  Dakota  court  takes  the 
view  that  the  above  provision  of  the 
Federal  Constitution  was  not  a  grant 
of  power  to  the  states,  but  a  grant  of 
power  to  Congress  at  any  time  to  make 
or  alter  the  time,  places,  and  manner 
prescribed  by  the  states.  The  court 
says:  "When  the  Federal  Constitu- 
tion said:  'The  times,  place  and  man- 
ner of  holding  elections  for  Represen- 
tatives shall  be  prescribed  in  each 
state  by  the  legislature  hereof,  but 
the  Congress  may  at  any  time  by  law 
make  or  alter  such  regulation/  pow- 
er was  not  delegated  to  the  state  legis- 
lature, or  to  the  state  itself,  to  regu- 
late such  elections,  because  the  state 
already  in  its  sovereign  capacity  pos- 
sessed  that  power,  and  the  Federal 
Constitution  gimp^  left  that  power 
with  the  state,  where  it  already  re- 
posed; but,  for  a  purpose,  power  was 
delegated  to  Congress  to  at  any  time 
by  law  make  or  alter  the  time,  place, 
and  manner  of  holding  such  elections 
prescribed  by  the  state.  'In  deter- 
mining the  proper  construction  to  be 
placed  on  this  clause  of  the  Federal 
(Constitution,  it  is  important  to  in- 
quiry first.  What  was  the  object  of 
the  framers  of  that  instrument  in 
grafting  into  it  such  a  provision? 
Why  was  it  deemed  necessary  and 
proper?  It  is  hardly  possible  that 
there  can  be  two  opinions  in  regard 
to  this.  The  convention  had  provided 
for  a  Federal  Senate  and  House  of 
Representatives,  in  which  the  legisla- 
tive power  of  the  proposed  govern- 
ment was  to  reside.  The  effective  or- 
ganization and  continuance  of  these 
bodies  were  necessary  to  tike  very  ex- 
istence of  the  government  under  the 
plan  proposed.  -To  have  a  Senate  and 
House  of  Representatives  it  was  nec- 
essary that  mraibers  thereof  must  be 
elected  at  regular  and  stated  i>eriods ; 
and  it  was  argued  with  great  force 
that  a  majority  of  the  states,  becoming 
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refractory,  might,  by  the  simple  act 
of  refusing  to  provide  the  times, 
places,  and  manner  of  holding  .elec- 
tions  for  Senators  and  Representa- 
tivea,  thereby  defeat  the  election  of 
these  officers,  suspend  the  action,  de- 
stroy the  power,  and  even  blot  out 
the  existence  of  the  Federal  govern- 
ment. It  became  necessary,  therefore, 
— absolutely  necessary, — to  secure  the 
continued  existence  and  effectlTeness 
of  the  Federal  government,  to  reserve 
to  Congress  tiie  power  at  any  time  by 
law  to  make  or  alter  such  regulations. 
The  object  was  to  secure  to  the  Fed- 
eral government,  for  its  own  safety, 
the  due  election  of  these  officers;  not 
to  confer  upon  the  states,  or  any  de- 
partment  thereof,  any  powers  what- 
ever,  or  to  interfere  in  any  way  with 
them  in  their  mode  of  electing  these 
officers,  as  long  as  the  exercise  of  this 
power  was  left  to  the  states.  The 
object  manifestly  was  simply  to  leave 
to  the  states  the  power  to  determine 
the  times,  places,  and  manner  of  hold- 
ing these  elections,  until  Congress 
saw  proper  to  exercise  the  power  con- 
ferred upon  it  for  that  purpose.' 
Baldwin  v.  Trowbridge,  2  Bartlett, 
Contested  Elec.  Cas.  46.  It  will  be 
observed  that  Congress  has  no  power 
to  pass  an  act  providing  what  any 
state  shall  do  in  regard  to  such  elec- 
txons,  but  Congress  itself  may  pre- 
scribe the  time,  place,  and  manner 
of  holding  such  elections,  and  when 
Congress  does  so  act  the  law  of  the 
state  stands  aside,  but  until  Congress 
does  so  act  tiie  state  in  its  sovereign 
capacity,  acting  under  its  own  Consti- 
tution, may  regulate  such  elections." 

Assuming  that  the  Federal  consti- 
tutional provision  is  a  grant  of  power, 
a  question  arising  in  determining 
whether  an  act  of  the  state  legislature 
redistricting  the  state  for  congres- 
sional purposes  is  subject  to  the  ref- 
erendum as  provided  by  state  laws  is, 
What  constitutes  the  "legislature," 
within  the  meaning  of  the  Federal  con- 
stitutional provision?  The  supreme 
court  of  Ohio  in  State  ex  rel.  Davis  v. 
Hildebrant  (1916)  94  Ohio  St.  164, 
114  N.  E.  65,  supra,  thus  concisely 
states  the  question:  "Does  the  term 
'legislature,'  as  used  in  article  1, 


I  4,  of  the  Federal  Constitution,  com- 
prehend simply  the  representative 
agencies  of  the  state,  composed  of  the 
members  of  the  bicameral  body,  or 
does  it  comprehend  the  various  agen- 
cies in  which  is  lodged  the  legislative 
power  to  make,  amend,  and  repeal  the 
laws  of  the  state,  including  the  power 
reserved  to  the  people  empowering 
them  to  'adopt  or  reject  any  law' 
passed  by  the  general  assembly  under 
the  provisions  of  |  1,  art  2,  of  the 
Constitution  of  Ohio?" 

Answering  tiie  question  the  Ohio 
court,  in  the  above  case,  says,  after 
reviewing  thckstate  constitutional  pro- 
visions above  set  out:  "These  vari- 
ous sections  disclose  that,  while  the 
legislative  power  has  been  delegated 
to  the  bicameral  body  composed  *of 
the  senate  and  house  of  representa- 
tives,  the  people  of  Ohio  have  by  the 
aforesaid  provisions  of  their  Consti- 
tution determined  the  manner  by 
which  such  legislative  power  may  be 
exercised,  under  what  circumstances 
the  laws  passed  by  it  may  become 
operative  without  an  appeal  to  the 
people,  and  have  further  imposed  the 
conditions  under  which  such  laws  may 
become  operative  or  inoperative  as 
they  may  have  been  adopted  or  re- 
jected by  the  popular  vote  designated 
as  the  'referendum.'  While  article  1, 
§  4,  of  the  United  States  Constitution, 
is  controlling  upon  the  states  in  so 
far  as  it  grants  the  legislatures  of  the 
states  authority  to  prescribe  the  times, 
places,  and  manner  of  holding  elec- 
tions, this  is  the  quantum  of  the  Fed- 
eral  grant.  The  character  of  the  leg- 
islature, Its  composition,  and  its  po- 
tency as  a  legislative  body  are  among 
the  powers  which  are,  by  article  10  of 
said  Constitution,  'expressly  reserved 
to  the  states  respectively,  or  to  the 
people.'  .  .  .  Under  the  reserved 
power  committed  to  the  people  of  the 
states  by  the  Federal  Constitution, 
the  people  by  their  state  organic  law, 
unhindered  by  Federal  check  or  re- 
quirement, may  create  any  agency  as 
its  lawmaking  body,  or  knpose  on  such 
agency  any  checks  or  conditions  un- 
der which  a  law  may  be  enacted  and 
become  operative.  Acting  under  this 
recognized  authority,  the  Ohio  Con- 
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stitution,  prior  to  the  adoption  of  the 
amendment  of  1912,  provided  that  the 
'legrislative  power*  of  the  state  should 
be  vested  in  the  general  assembly,  con- 
sisting of  a  senate  and  house  of  rep- 
resentatives. The  same  provision  now 
exists,  but  by  the  adoption  of  the 
amendment  of  1912  the  people  ex- 
pressly limited  this  legislative  power 
by  reserving  to  themselves  the  power 
to  reject  any  law  by  means  of  a  pop- 
ular referendum.  .  .  .  The  con- 
stitutional provision  relating  to  the 
election  of  Congressmen,  conferring 
the  power  therein  defined  upon  the 
various  state  legislatu];es,  should  be 
construed  as  conferring  it  upon  such 
bodies  as  may  from  time  to  time  as- 
sume to  exercise  legislative  power, 
whether  that  power  is  lodged  in  a 
single  or  two  chambered  body,  or 
whether  the  functions  of  the  latter  be 
curbed  by  a  popular  vote,  or  its  enact- 
ments approved  by  a  referendum  vote." 

The  South  Dakota  court,  in  the 
above  case,  discusses  the  question  as 
follows :  "We  are  also  of  the  opinion 
that  the  word  'legislature,'  as  used  in 
§  4,  art  1,  of  the  Federal  Constitution, 
does  not  mean  simply  the  members 
who  compose  the  legislature,  acting  in 
some  ministerial  capacity,  but  refers 
to  and  means  the  lawmaking  body  or 
power  of  the  state,  as  established  by 
the  state  Constitution,  and  which  in- 
cludes the  whole  constitutional  law- 
making machinery  of  the  state.  State 
governments  are  divided  into  execu- 
tive, legislative,  and  judicial  depart- 
ments, and  the  Federal  Constitution 
refers  to  the  'legislature*  in  the  sense 
of  its  being  the  legislative  departm«it 
of  the  state,  whether  it  is  denominated 
a  legislature,  general  assembly,  or  by 
some  other  name.  Under  §  1,  art.  3, 
of  the  state  Constitution,  it  will  be  ob- 
served, the  people  of  this  state  have 
reserved  to  themselves  as  a  part  of 
the  lawmaking  power,  the  right  to 
vote  by  referendum  upon  any  law 
passed  by  the  legislature,  with  certain 
specified  exceptions,  prior  to  the  going 
into  effect  of  such  law.  That  the  ex- 
ceptions mentioned  are  'such  laws  as 
may  be  necessary  for  the  immediate 
preservation  of  the  public  peace, 
health,  or  safety,  support  of  the  state 


government,  or  its  existing  state  in- 
stitutions.' It  is  clear  that  said  chap- 
ter 228  is  not  within  any  of  these  ex- 
ceptions. Under  the  Constitution  of 
this  state,  the  people,  by  means  of  the 
initiative  and  referendum,  are  a  part 
and  parcel  of  the  lawmaking  power  of 
this  state,  and  the  legislature  is  only 
empowered  to  act  in  accordance  with 
the  will  of  the  people  as  expressed  by 
the  vote,  when  the  referendum  is 
properly  put  in  operation.  The  term 
'legislature*  has  a  restricted  meaning 
which  only  applies  to  the  membership 
thereof,  and  it  also  has  a  general 
meaning  which  applies  to  that  body 
of  persons  within  a  state  clothed  with 
authority  to  make  the  laws  (Bouvier's 
Law  Diet.;  Webster's  Diet;  18  Am.  & 
Eng.  Enc.  Law,  822;  25  Cyc.  182),  and 
which,  in  this  state,  under  §  1,  art  8, 
S.  D.  Const,  includes  the  people. 
Therefore  we  are  of  the  opinion  tiiat 
in  the  passage  of  this  act  dividing  the 
state  into  two  congressional  districts, 
by  the  lawmaking  power  of  this  state, 
it  was  necessary  that  such  law  be 
passed  according  to  the  constitutional 
provisions  of  this  state,  and  that  the 
referendum  was  applicable  tliereto.*' 

A  second  reason  for  holding  the  law 
subject  to  the  referendum  is  discussed 
as  follows  by  the  Ohio  court:  "How- 
ever, there  is  another  valid  reason 
why  the  writ  should  be  denied  in  this 
case.  While  article  1,  §  4,  of  the  Unit- 
ed States  Constitution,  commits  to 
state  legislatures  the  right  to  pre- 
scribe the  times,  places,  and  manner 
of  holding  elections,  that  article  ex- 
pressly reserves  to  the  Congress  full 
and  complete  control  of  that  subject 
If  there  be  any  conflict  between  the 
legislatiTe  and  congressional  provi- 
sions upon  that  subject  the  latter  con- 
trol, and  the  law  of  Congress  super- 
sedes any  law  or  regulation  upon  the 
subject  made  by  the  state  legislature. 
The  concluding  sentence  of  the  article 
is  as  follows:  'But  the  Congress  nuiy 
at  any  time  by  law  make  or  alter  such 
regulation.*  Recurring  now  to  the 
provisions  of  the  Act  of  Congress  of 
August  8,  1911.  chapter  5,  §  4,  it  was 
stipulated  that  the  representative  to 
Congress  should  be  elected  by  the 
districts  'now.  prescribed  by  law  until 
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such  state  be  redistricted  in  the  man- 
ner provided  by  tl^e  laws  thereof  and 
In  accordance  with  the  rules  enumer- 
ated in  §  3  of  this  act.'  Under  the  con- 
stitutional provision  that  Con(fres8 
might  at  any  time  by  law  make  or  al- 
ter regulations  prescribed  by  the  state 
legislature,  it  had  full  power  to  direct, 
as  it  did,  that  Congressmen  should  be 
elected  by  the  districts  prescribed  by 
the  laws  of  the  various  states.  The 
Congress  could,  under  its  superrisory 
control  granted  by  article  1,  §  4,  of  the 
United  States  Constitution,  require 
that  a  legislature  must  act  with  an  eye 
to  the  referendum.  It  could  require 
legislative  action  In  accordance  with 
local  state  Constitutions.  This  Con- 
gress did,  in  its  Apportionment  Law  of 
August  8,  1911,  when  it  recognized  as 
lawful  newly  created  districts  after 
the  state  had  been  'redistricted  in  the 
manner  provided  by  the  laws  thereof.' 
Section  4  of  the  original  act  as  intro- 
duced in  Congress  contained,  after 
the  word  'redistricted,'  the  following 
language:  'By  Hie  les^slature  thereof 
in  the  manner  herein  prescribed.' 
When  the  bill  came  before  the  Senate 
of  the  United  States,  Mr.  Burton,  Sen- 
ator from  Ohio,  offered  an  amendment, 
which  was  passed,  striking  out  that 
language,  and  inserting  in  lieu  there- 
of the  words  found  in  the  present 
act,  to  wit:  'In  the  manner  provided 
by  the  laws  thereof  and  in  accordance 
with  the  rules  enumerated  In  §  8  of 
this  act.'  This  action  was  taken  by 
the  Senate  advisedly,  and  for  the  pur- 
pose of  meeting  such  a  situation  as 
we  have  in  Ohio,  where  the  initiative 
and  referendum  are  employed  under 
state  Constitutions."  The  court  then 
discusses  at  length  the  debates  in  Con- 
gress over  the  act  in  question,  which 
make  it  clear  that  Congress  intended 
to  make  the  Redistricting  Act  of  the 
state  legislature  subject  to  the  refer- 
endum. 

The  Ohio  case  was  appealed  to  the 
Supreme  Court  of  the  United  States. 
That  court  held  [(1916)  241  U.  S.  565, 
60  L.  ed.  1172,  86  Sup.  Ct.  Rep.  708] 
that  the  power  of  the  state  to  apply 
the  referendum  to  an  act  redistricting 
the  state  for  congressional  purposes 
is,  80  far  as  the  state  Constitution  is 


concerned,  a  question  for  the  state 
court,  the  decision  of  which  is  not  re* 
viewable  by  the  Federal  Supreme 
Court;  that  whether  or  not  a  state 
has  ceased  to  maintain  a  republican 
form  of  government  because  of  its 
adoption  of  the  initiative  and  referen- 
dum is  a  political  question,  not  a  judi- 
cial one,  and  solely  for  Congress  to 
determine,  and  this  being  true,  where 
Congress  has  recognized  the  referen- 
dum as  a  part  of  the  state  legislative 
power,  for  the  purpose  of  creating 
congressional  districts,  there  is  no  ob- 
jection to  such  legislation  from  the 
Federal  Constitution.  It  was  held 
that  Congress,  by  providing  in  the  Ap- 
portionment Act  of  August  8,  1911 
(87  Stat,  at  L.  18,  chap.  6,  Comp.  Stat 
fi  162,  Fed.  Stat  Anno.  2d  ed.  p. 
that  the  redistricting  of  a  state  for 
congressional  purposes  should  be 
made  by  each  state  in  the  manner  pA)- 
vided  by  the  laws  thereof,  manifestly 
intended  that  where,  by  the  state  Con- 
stitution and  laws,  the  referendum  is 
treated  as  a  part  of  the  legislative 
power,  the  power  tiins  constituted 
should  be  held  and  treated  as  a  state 
legislative  power  for  the  purpose  of 
creating  congressional  districts  by 
law.  The  right  to  a  referendum  on  the 
act  of  the  legislature  was  accordingly 
upheld. 

li.  Pre»oribtng  q%iaUfiaaUona  of  voter* 
for  presidential  electora. 

This  question  U  discussed  in  Ri 
Opinion  of  Justicbs  (reported  here- 
with) ante,  1407. 

III.  BaUfytng  pnposigd  FeOerta  eon- 
stttuUonal  amendment. 

Upon  the  right  to  a  referendum  up- 
on the  act  of  a  state  legislature  rati^- 
ing  a  proposed  amendment  to  the 
Federal  Constitution  there  is  a  dif- 
ference of  opinion.  Some  courts  hold 
that  such  act  of  the  state  legislature 
is  not  subject  to  the  referendum 
(Whittemore  v.  Terral  (1919)  —  Ark. 
~,  215  S.  W.  686 ;  RE  OPINION  OP  JUS- 
TICES (reported  herewith)  ante,  1412; 
Herbring  v.  Brown  (1919)  —  Or. 
— ,  180  Pac.  828) ;  other  courts  hold 
that  it  is  (State  ex  rel.  Mullen  v.  How- 
ell (1919)  —  Wash.  — ,  181  Pac.  920). 
It  is  generally  understood  that  the 
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supreme  court  of  Ohio  has  rendered 
a  decision  in  accord  with  this  view, 
but  at  the  time  of  the  preparation  of 
this  note  no  report  of  that  decision 
is  available.  The  right  to  a  referen- 
dum in  such  a  case  raises  two  ques- 
tions :  (a)  Whether  the  state  Consti- 
tution provides  for  a  referendum;  and 
(b)  whether  there  is  power  in  a  state 
to  provide  for  such  a  referendum. 

The  Arkansas  and  Oregon  decisions, 
— and  the  Maine  decision  In  part,— 
are  based  upon  the  proposition  that 
the  constitutional  provisions  in  these 
states  reserving  referendum  powers 
were  not  intended  to  apply  to  a  resolu- 
tion of  the  state  legislature  ratifying  a 
Federal  constitutional  amendment. 

The  provision  of  the  Oregon  Con- 
stitution reserving  referendum  powers 
(which  is  substantially  similar  to  the 
provision  of  the  Arkansas  Constitu- 
tion) is  as  follows:  "Section  1.  The 
legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly  con- 
sisting of  a  senate  and  house  of  rep- 
resentatives, but  the  people  reserve  to 
themselves  .  .  .  power  at  their  own 
option  to  approve  or  reject  at  the  polls 
any  act  of  the  legislative  assembly." 
A  provision  relating  to  the  method  of 
exercising  the  referendum  is  as  fol- 
lows: "Referendum  petitions  shall  be 
filed  with  the  secretary  of  state  not 
more  than  ninety  days  after  the  final 
adjournment  of  the  session  of  the  leg- 
islative assembly  which  passed  the  bill 
on  which  the  referendum  was  demand- 
ed." Another  provision  is  as  follows : 
"The  referendum  may  be  demanded  by 
the  people  against  one  or  more  items, 
sections,  or  parts  of  any  act  of  the 
legislative  assembly  in  the  same  man- 
ner in  which  such  power  may  be  exer- 
cised against  a  complete  act*'  The 
question  was  treated  by  the  court  as 
being  what  was  meant  by  the  terms 
*T3i!r*  and  "act,"  and  it  is  discussed 
as  follows:  "To  ascertain  what  is 
meant  by  the  terms  'bill'  and  *act,*  as 
used  in  the  amendments  quoted  above, 
we  must  refer  to  the  sense  in  which 
they  were  used  in  the  Constitution  ber 
fore  the  initiative  and  referendum 
amendments  were  passed.  The  word 
'biir  occurs  in  §  1  of  article  4  of  the 


original  Constitution,  where  it  is  said, 
'The  style  of  every  bill  shall  be,  "Be 
it  enacted  by  the  Ibgislative  assembly 
of  the  state  of  Oregon,"  and  no  law 
shall  be  enacted  except  by  bill,'  thus 
indicating  that  a  'bill'  is  a  proposed 
law;  a  document  in  the  form  of  a  law 
presmted  to  the  legislature  for  enact- 
ment The  same  word  is  used  In  §g 
18  and  19  of  article  4,  and  §  16  of 
article  5,  and  in  the  same  sense  as 
above  indicated.  We  come  now  to  the 
term  'act,'  as  used  in  the  Constitution. 
In  §  20  of  article  4  we  find  the  follow- 
ing: 'Every  act  shall  embrace  but 
one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall 
be  expressed  in  the  title.  But  If  any 
subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to 
80  much  thereof  as  shall  not  be  ex- 
pressed in  the  title.*  In  g  21,  art  4, 
the  following  occurs:  "Every  act  and 
joint  resolution  shall  be  plainly  word- 
ed/ etc.  In  g  22  of  the  same  article,  it 
Is  ordained :  'No  act  shall  ever  be  re- 
vised or  amended  by  mere  reference 
to  its  title,'  etc.  And  in  §  28  it  is  pre- 
scribed :  'No  act  shall  take  effect  un- 
til ninety  days  from  the  end  of  the  ses- 
sion,' etc.  No  one  can  read  these  ex- 
cerpts without  at  once  arriving  at  the 
conclusion  that,  as  referred  to  in  the 
Constitution,  the  term  'bill'  imports 
a  document  in  the  form  of  a  law,  pre- 
sented to  the  legislature  for  enact- 
ment, and  that  the  term  'act,'  as  there 
used,  means  a  bill  which  has  been  en- 
acted by  the  legislature  into  a  law. 
That  the  framers  of  the  Constitution 
intended  to  preserve  the  well-known 
distinction  between  'acts'  and  'joint 
resolution'  is  indicated  in  §  21,  supra, 
wherein  it  is  required  that  'acts'  and 
'joint  resolutions'  shall  be  plainly 
worded.  The  initiative  and  referen- 
dum amendments  were  passed  and 
should  be  construed  in  the  light  of  the 
construction  put  upon  the  terms  'bill' 
and  'act'  by  the  instrument  they  pro- 
posed to  amend,  and,  taking  this  view, 
it  must  be  held  that  as  a  joint  resolu- 
tion is  neither  a  bill  nor  an  act  it  is 
not  subject  to  the  referendum.  Coun- 
sel for  petitioner  suggest  tiiat  the 
term  'measures/  used  in  the  amend- 
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ment,  enlarges  the  scope  of  the  powers 
reserved  beyond  the  express  reserva- 
tion;  but  this  is  evidently  not  the  par- 
pose  with  which  that  term  is  em- 
ployed. As  before  observe^*  there  are 
two  powers  reserved:  (1)  The  power 
to  propose  laws  and  amendments  to 
the  Constitution,  and  to  enact  or  re- 
ject them  at  the  polls;  and  (2)  the 
power  to  enact  or  reject  at  the  polls 
any  act  of  the  le^slative  assembly. 
The  subject-matter  upon  which  these 
powers  may  be  exercised,  namely,  ini- 
tiative laws,  constitutional  amend- 
ments, and  acts  of  the  legislature  re- 
ferred to  the  people,  are  thereafter 
referred  to  collectively  as  ^measures/ 
merely  as  a  matter  of  convenience  and 
to  avoid  frequent  enumeration  of  the 
powers  reserved,  and  not  with  the  in- 
tent to  include  other  and  different 
powers  within  the  scope  of  the  amend- 
mentL  Had  it  been  the  intent  of  tiie 
framers  of  the  referendum  amendment 
to  go  beyond  these  express  reserva- 
tions, it  would  have  been  easy  and 
natural  for  them  to  have  said  so.  To 
irive  the  amendment  the  effect  con- 
tended for  by  petitioners,  we  would 
have  to  read  into  the  reservation  the 
words,  'and  resolutions,'  making  it 
read,  'The  people  reserve  to  them- 
selves power  ...  to  approve  or  re- 
ject at  the  polls  any  act  (or  joint  reso- 
lution) of  the  legislative  assembly,' 
and  where  the  amendment  requires 
that  the  referendum  petition  shall  be 
filed  within  ninety  days  'after  the  final 
adjournment  of  the  legislature  which 
passed  the  bill,'  we  would  be  required 
In  judicially  amend  the  section  so  as 
to  make  it  read  Vithin  ninety  days 
after  the  final  adjournment  of  the 
legislature  which  passed  the  bill  (or 
joint  resolution.)'  We  are  not  pre- 
pared to  go  into  the  business  of 
amending  the  Constitution  to  meet 
supposed  hardships,  and  must  hold 
that  the  referendum  cannot  be  invoked 
in  the  present  instance." 

The  Washington  decision,  on  the 
other  hand,  assumes  that  the  people 
intended  and  expressed  their  inten- 
tion in  the  Constitution,  of  subject- 
ing to  the  referendum  an  act  of. the 
legislature  ratifying  an  amendment  to 
the  Federal  Constitution.  The  Wash- 


ington Constitution,  as  expressed  by 
the  court,  implies  "in  the  strongest 
possible  way  tiiat  the  intention  of  tiie 
people  was  to  reserve  a  right  to  re- 
view ev«y  act  of  the  legislature  which 
might  affect  the  people  in  their  civil 
rights,  or  limit  or  »tend  their  politi- 
cal liberties,  for  they  wrote  an  excep- 
tion saying  that  a  referendum  may  be 
ordered  in  all  cases  'except  such  laws 
as  may  be  necessary  for  the  immediate 
preservation  of  the  public  need, 
health,  or  safely,  support  of  the  state 
government  and  its  existing  public  in- 
stitutions.'"  The  Washington  court 
discusses  the  question  as  follows  in 
the  majority  opinion:  "Addressing 
ourselves  to  the  first  contention  of  the 
respondent.  Is  the  resolution  an  act, 
bill,  or  law  vnthin  the  meaning  of 
those  terms  as  employed  in  our  Consti- 
tution—whether the  people  intended 
an  act,  bill,  or  law  to  be  statutes  en- 
acted by  the  legislature,  or  whether 
they  meant  action  by  the  legislature 
which  affected  them  as  law?  No  cases 
have  been  cited,  and  we  may  confident- 
ly say  that  there  is  none,  holding  to  a 
rule  of  strict  construction  where  the 
power  of  the  whole  people  is  in  ques- 
tion. It  is  a  rule,  become  axiomatic 
by  long-continued  reiteration,  tiiat  no 
court  will  hold  a  law  to  be  unconsti- 
tutional unless  such  holding  is  com- 
pelled; that  a  law  will  not  be  held  to 
be  unconstitutional  by  construction; 
that  is  to  say,  the  power  of  the  legis- 
lative body,  or  the  people,  if  exercis* 
ing  that  function,  will  not  be  abridged 
by  the  courts,  or  suffered  to  be 
abridged  by  others,  if  the  thing  sought 
to  be  done  is  within  the  spirit  of  the 
policy  enunciated  in  the  provision  un- 
der consideration.  .  .  .  Wherefore 
the  purpose  of  the  people  in  adopting 
the  7th  amendment  is  a  proper  subject 
to  be  considered.  Did  they  intend  to 
grant  any  exceptions  other  than  those 
enumerated  in  the  7th  amendment?  If 
this  were  an  ordinary  case  of  statu- 
tory construction,  we  have  no  doubt 
that  we  could  all  agree  that  we  would 
look  first  to  the  old  law,  the  mischief, 
and  tiie  remedy.  It  is  more  important 
in  considering  a  question  involving, 
the  first  of  all,  the  sovereign  rights  of 
the  citizen, — the  right  to  speak  ulti- 
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mately  anS  finally  in  matters  of  polit- 
ical concern,-— that  we  should  measure 
the  power  reserved  by  the  former  con- 
dition. It  is  well  known  that  the  pow- 
er of  the  referendum  was  asserted  not 
because  the  people  had  a  wilful  or  per- 
verse desire  to  exercise  the  legislative 
function  directly,  but  because  th^ 
had  become  impressed  with  a  profound 
conviction  that  the  legislature  had 
ceased  to  be  responsive  to  the  popular 
will.  They  endeavored  to,  and  did, — 
unless  we  attach  ourselves  to  words 
and  words  alone,  reject  the  idea  upon 
which  the  referendum  is  founded,  and 
blind  ourselves  to  the  great  political 
movement  that  culminated  in  the  7th 
Amendment, — ^make  reservation  of  the 
power  to  refer  every  act  of  the  legis- 
lature, with  only  certain  enumerated 
exceptions.  Guided  by  these  consid- 
erations, we  are  satisfied  that  the  peo- 
ple used  the  words,  'act,  bill,  or  law,' 
in  no  restricted  sense,  but  in  a  sense 
eommensarate  with  the  political  evil 
they  sought  to  cure.  And  why  should 
not  the  amendment  be  a  law  within 
the  meaning  of  the  7th  amendment? 
No  reason  is  assigned  other  than  that 
'law,*  as  there  used,  is  synonymous 
with  'bill'  or  'act'  We  may  well  ar- 
gue, and  be  within  sound  rules,  that 
if  tiie  people  had  so  intended  they 
would  not  have  used  the  word  'law'  at 
all,  as  was  done  in  the  state  of  Ore- 
gon. We  can  conceive  of  no  more 
sweeping  law  than  the  proposed 
amendment.  Certainly  no  amendment 
has  ever  been  proposed  that  goes  deep- 
er into  the  vitals  of  the  American  idea 
of  government.  It  snrrenders  pro 
tanto  the  sovereignty  of  the  state, 
gives  to  the  Federal  government  a 
right  to  enact  laws  and  to  enforce 
them  through  the  Federal  courts,  and 
it  will  deny  the  citizen  the  protection 
of  some  of  those  guaranties  that  we 
have  written  out  of  tiie  travail  of  time 
Into  our  own  Bill  of  Righta.  Upon 
construction  we  hold  that  the  amend- 
ment to  the  Constitution  of  the  United 
States  is  a  law,  within  the  meaning  of 
the  7th  amendment,  and  is  subject  to 
referendum." 

Assuming  that  the  people  of  a  state 
did  intend  to  subject  the  act  of  their 
legislature  ratifying  a  proposed  Fed- 


eral constitutional  amendment,  to  the 
referendum,  the  ({uestion  arises  as  to 
the  power  to  do  this.  That  there  is 
no  power  to  do  this  is  the  position 
taken  in  Rb  Opinion  op  Justices  (re- 
ported herewith)  ante,  1412,  while  the 
opposite  conclusion  is  reached  in 
Washington. 

The  method  prescribed  by  the  Fed- 
eral Constitution  for  its  amendment 
is  set  out  in  full  in  Re  Opinion  op 
Justices  (reported  herewith)  ante, 
1412;  in  brief,  it  provides  for  ratifi- 
cation by  the  "legislatures"  of  three 
fourths  of  the  stetes,  or  by  conven- 
tions  in  three  fourths  thereof,  as  one 
or  the  other  mode  may  be  proposed  by 
Congress.  In  proposing  the  18th 
Amendment,  Congress  prescribed  rati- 
fication by  the  legislatures.  The  ques- 
tion therefore  is,  according  to  the 
Washington  court,  what  constitutes 
llie  legislature  of  a  state  for  the  pur- 
pose of  ratifying  a  proposed  amend- 
ment to  the  Federal  Constitution?  In 
holding  that  the  referendum  is  a  part 
of  the  legislature,  the  Washington 
court  says:  "It  is  argued  that  inas- 
much as  article  6  of  the  Constitution 
of  the  United  Stetes  provides  l^at  a 
proposed  amendment  'shall  be  valid,  to 
all  intents  and  purposes,  as  part  of 
this  Constitution,  when  rati^ed  by  the 
legislatures  of  three  fourths  of  the 
several  states,  or  by  conventions  in 
three  fourths  thereof,'  etc.,  the  people 
have  hitherto  fixed  the  manner  and 
form  of  ratification,  against  which  the 
reserved  power  of  the  people  of  a  sov- 
ereign state  may  not  prevail.  If  we 
are  to  stend  upon  the  word  legisla- 
tures,'— if  that  word,  and  that  alone, 
is  the  alpha  and  omega  of  our  inquiry, 
— it  follows  that  the  controversy  is  at 
an  end;  but  we  are  cited  to  no  in- 
stances where  a  great  question  involv- 
ing the  political  righto  of  a  people  has 
been  met  by  such  technical  recourse; 
where  any  court  has  so  exalted  the  let- 
ter or  BO  debased  the  spirit  of  the  law. 
...  It  may  be  set  down  as  a  truism 
that  the  Congress  of  the  United  States 
has  no  concern  in  the  manner  in  which 
the  people  of  the  several  states  pass 
upon  the  proposed  amendments.  It  is 
the  act  of  ratification  or  rejection  by 
the  legislative  power  in  a  state,  and 
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not  the  manner  of  doing,  that  makes 
for  the  result  i»  be  accomplished.  It 
may  be  trtie  that  it  might  have  been 
provided  that  amendments  could  be 
made  directly  by  Congress,  and  the 
submission  of  amendments  for  ratifi- 
cation or  rejection  by  the  legislatures 
of  the  several  states  at  all  was  a  mat- 
ter of  grace  upon  the  part  of  the  whole 
people,  when  the  Constitution  was 
adopted;  but  we  would  incline  to  tjhe 
opinion  that  the  Hsht  to  pass  upon 
proposed  amendments  should  be  treat- 
ed as  a  reservation  in  the  several 
states  of  the  right  to  express  their 
legislative  will  in  the  manner  in  which 
they  had  then  provided,  or  might 
thereafter  provide,  and»  when  so  re- 
garded, aa  a  compact  between  the 
states  and  the  Federal  government.  It 
is  provided  in  the  Federal  Constitu- 
tion that  proposed  amendments  shall 
be  ratified  by  the  legislatures  of  the 
states,  or  by  conventions  assembled 
for  the  purpose  of  considering  them. 
It  cannot  be  urged  successfully  that 
the  framers  of  the  Constitution  used 
the  words  legislatures'  and  'conveuf 
tions'  as  terms  describing  then-pres- 
ent institutions,  for  it  is  well  known 
that  at  the  time  the  Constitution  was 
adopted  some  of  the  states  did  not 
have  legislative  assemblies.  Article  5 
can  mean  no  more  than  this:  That  no 
amendment  shall  be  adopted  unless  it 
is  sanctioned  by  the  supreme  legisla- 
tive power  of  a  sufficient  number  of 
the  commonwealths,  whether  such  rat- 
ification be  by  legislative  assembly, 
convention,  or  such  other  method  as 
might  thereafter  be  adopted  by  the 
people  in  the  several  states.  If  we 
hold  that  the  words  legislatures'  and 
'conventions'  do  not  control  the  plain 
purpose  and  spirit  of  article  6, — that 
is,  that  the  people  shall  pass  upon  a 
proposed  amendment  by  their  rep- 
resentatives, if  that  be  the  plan  pro- 
vided by  them  at  the  time  of  its 
submission,  or,  if  not,  under  such 
otiier  plan  of  expressing  their  will 
as  may  not  be  offensive  to  the  Fed- 
eral Constitution, — we  are  on  solid 
ground.  For  the  framers  of  the 
Constitution  had  well  in  mind, — for 
they  had  lived  in  that  time  when 
our  political  system  was  being  fash- 
fi  A.L.B.— 90. 


ioned  into  concrete  form, — they  un- 
derstood, as  we  sometimes  forget,  that 
the  theory  of  our  political  system 
is  that  the  ultimate  sovereignty  is  in 
the  people,  from  whom  springs  all  le- 
gitimate authority.'  Cooley,  Const. 
Lim.  6th  ed.  p.  39.  Wherefore  it  may 
be  said  that  it  is  the  meaning  and  in- 
tent of  article  6  that  an  amendment  to 
the  Constitution  of  the  United  States 
shall  not  become  effective  until  it  has 
been  ratified  by  the  legislative  author- 
ity of  a  sufficient  number  of  the  states, 
and  it  should  not  be  held  that  a  rati- 
fication or  rejection  by  a  popular  vote, 
under  the  referendum  clause  of  a  state 
Constitution,  would  be  contrary  to  the 
provisions  of  article  6  unless  it  can 
be  said,  under  sound  rales  of  constrac- 
tion,  that  the  referendum  is  offensive 
to  the  Constitution  of  the  United 
States.  .  .  .  One  of  the  important 
ideas  governing  the  framers  of  the 
national  Constitution  was  that  amend- 
ments to  that  instrument  should  be 
ratified  by  the  states  as  units,  recog- 
nizing and  preserving  the  integrity 
and  sovereignty  of  the  states  as  par- 
ties to  the  compact  creating  and  con- 
tinuing that  Constitution.  Doubtless 
there  was  no  other  idea  prevailing  in 
providing  for  adoption  of  amendments 
by  the  'legislatures'  or  'conventions'  of 
three  fonrths  of  the  states,  than  tiiat. 
Certainly  it  was  and  Is  of  no  concern 
to  the  others  what  sort  of  legislature 
any  particular  state  has,  so  long  as  it 
conforms  to  the  scheme  of  a  republi- 
can form  of  government." 

Much  reliance  is  placed  by  the 
Washington  court  upon  tiie  Ohio  and 
South  Dakota  decisions,  supra,  to  the 
effect  that  an  act  of  the  state  legisla- 
ture redistricting  the  state  for  con- 
gressional purposes  is  subject  to  the 
referendum.  State  ex  rel.  Schrader  v. 
Policy  (1910)  26  S.  D.  6,  127  N.  W. 
848;  State  ex  rel,  Davis  v.  Hildebrant 
(1916)  94  Ohio  St  164,  114  N.  B.  66, 
supra,  L 

See  distinction  made  by  the  Maine 

court  in  Re  Opinion  op  Justices  (re- 
ported herewith)  ante,  1412,  between 
an  act  of  the  state  legislature  ratify- 
ing a  proposed  Federal  amendment 
and  an  act  prescribing  qualifications 
for  presidential  electors.     W.  A.  E. 
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EZRA  S.  EATON  et  al.,  Exrs.,  etc.,  of  Charles  Eaton,  Deceased, 

V. 

ELLA  F.  EATON. 
itoaaaehuaetts  Supreme  Judicial  Court— Juna  80,  1910. 

(233  Mass.  351,  124  N.  E.  37.) 

Husband  and  wife  —  power  to  defeat  antenuptial  agreement. 

1.  A  man  who  has  entered  into  an  antenuptial  agreement  with  a  woman 
who  becomes  his  wife,  to  give  her  by  will  a  proportional  part  of  his  estate, 
cannot  make  gifts  either  absolutely,  conditionally,  indirectly,  or  other- 
wise for  the  main  purpose  of  defeating  his  agreement  and  preventing  it 
from  operating  for  the  benefit  of  the  wife. 

{See  note  on  this  question  beginning  on  page  1436.] 

Courts  —  jurisdiction  —  consent. 

2.  Consent  or  waiver  by  the  parties 
cannot  confer  jurisdiction  over  a  cause 
which  is  not  vested  in  the  court  by  law. 

[See  7  B.  C.  L.  1039,  1048.] 
—  duty  of  court. 

3.  The  court  must  consider  tiie  ques- 
tion of  its  jurisdiction  of  its  own  mo- 
tion. 

[See  7  R.  C.  L.  104S.] 
Injunction  —  against    violation  of 
agreement. 

4.  Equity  has  jurisdiction  to  enjoin 
a  widow  1^  the  suit  of  the  executors 
from  interfering  with  the  probating  of 
her  husband's  will  in  violation  of  her 
antenuptial  agreement 

[See  13  R.  C.  L.  1042.] 

Conlxact  —  implied  condition. 

6.  It  is  a  necessary  implication  of 
every  valid  contract  with  covenants 
binding  each  party  that  neither  will 
interfere  to  prevent  performance  by  the 
other. 

[See  6  R.  C.  L.  1020.] 
Family  settlement  —  enforceability. 

6.  Contracts  made  after  decease  of  a 
testator  as  to  the  disposition  of  prop- 
erty received  under  the  will  between 
legatees,  heirs  at  law,  and  others  hav- 
ing a  pecuniary  interest  therein  are 
recognized  as  valid  and  are  enforceable 
in  equity. 

[See  9  R.  C.  L.  180. 131.] 


Executor  and  administrator  —  duty  of 
probate. 

7.  Persons  named  In  a  will  as  execu- 
tors have  the  specific  duty  to  present 
•and  sedc  to  have  allowed  the  instru- 
ment purporting  to  be  the  last  will  of 
deceased. 

[See  11  R.  C.  L.  68.] 

Appeal  —  conclusiveness  of  findings. 

8.  Findings  of  fact  by  a  chancellor, 
supported  by  evidence  are  condu^ve 
on  appeal. 

[See  2  R.  C.  L.  203  et  seq.] 
— refusal  to  make  findings.  • 

9.  Refusal  to  make  requested  findings 
of  facts  in  an  equity  case  presents  no 
question  for  the  appellate  court. 

—  question  presented  In  equity  ap- 
peaL 

10.  A  bill  of  exceptions  in  equity  pre- 
sents only  questions  of  law. 

[See  2  R.  C.  L.  140.] 
Injunction  —  denial  —  violation  «f 
agreement. 

11.  Equity  will  refuse  to  enjoin  a 
wife  from  interfering  with  the  probate 
of  her  deceased  husband's  will,  where 
he  has  violated  his  antenuptial  agree- 
ment to  will  her  a  specified  proportion 
of  his  property,  by  giving  it  to  strangers 
before  death. 

[See  18  R.  C.  Lu  1046.] 


Exceptions  by  plaintiffs  to  rulings  of  the  Supreme  Judicial  Court  for 
Essex  County,  made  during  the  trial  of  a  suit  brought  to  enjoin  defend- 
ant from  contesting  the  allowance  of  a  certain  instrument  as  the  will  ot 
her  deceased  husband,  from  petitioning  for  a  widow's  allowance,  and  to 
compel  specific  performance  of  a  certain  antenuptial  agreement.  Ovmw 
ruled. 

The  facts  are  stated  in  the  opinion  of  the  court 
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EATON  V. 

(9SS  Matt.  3B1, 

Messrs.  Whipple,  Sears,  &  Osden, 
Boyd  B.  Jones,  and  Arthur  H.  Boal, 
forplaintiffs : 

The  terms  of  the  will  are  a  full  and 
exact  performance  by  the  testator  of 
the  antenuptial  agreement. 

Denholm  t.  McKay,  148  Mass.  484, 12 
Am.  St  Rep.  674. 19  N.  E.  661. 

The  gifts,  contracts,  and  transactions 
between  the  testator  and  his  three  sons 
are  not  in  violation  of  the  antenuptial 
agreement 

Redman  v.  COiurchill,  280  Mass.  416, 
119  N.  E.  958;  Leonard  v.  Leonard,  181 
Mass.  468,  92  Am.  St.  Rep.  426,  63  N. 
E.  1068;  Chase  t.  Redding,  13  Gray, 
418;  Marshall  t.  Berry,  13  Allen,  43; 
Kelley  v.  Snow,  186  Mass.  288,  70  N. 
E.  89 ;  Shepherd  t.  Shepherd*  196  Mass. 
179,  81  N.  E.  897. 

The  antenuptial  agreement  is  a  for- 
mal instrument  under  seal,  showing 
careful  thought  in  its  preparation,  and 
terms  greatly  extending  and  Tarying 
the  meaning  of  the  hmguage  used 
should  not  be  implied. 

Aspdin  V.  Austin,  6  Q.  B.  683,  114 
Eaff.  Reprint,  1407, 18  L.  J.  Q.  B.  N.  S. 
155,  8  Jur.  356,  Dav.  ft  M.  616;  DeU- 
ware  A  H.  Canal  Co.  v.  Pennsylvania 
Coal  Go.  8  Wall.  276,  19  L.  ed.  349; 
hBgal  Tender  Cases,  12  Wall.  467,  20 
L.  ed.  287;  Arthur  v.  Baron  De  Hirsch 
Fund,  58  C.  C.  A.  67,  121  Fed.  791; 
Amalgamated  Gum  Co.  v.  Casein  Co.  of 
America,  146  Fed.  900;  Zorkowskl  v. 
Astor,  166  N.  Y.  S93,  50  N.  E.  983; 
Caverly-Gould  Co.  v.  Springfield,  83  Vt. 
396,  76  Atl.  39;  Harper  v.  Hassard,  113 
Mass.  187;  Brown  v.  Fales,  139  Mass. 
21,  29  N.  E.  211;  Bradlee  v.  Southern 
Coast  Lumber  Go.  193  Mass.  378,  79  N. 
E.  777;  Tubbs  v.  Cummings  Co.  200 
Mass.  565,  86  N.  E.  921;  McDonough 
Almy,  218  Mass.  409.  106  N.  E. 
1012,  Ann.  Caa.  1915D,  865. 

Testator's  rights  under  the  ante- 
nuptial agreement  should  not  be 
measured  by  his  intent  or  motive. 

Redman  v.  Churchill,  230  Mass.  416, 
119  N.  E.  963;  Leonard  v.  Leonard,  181 
Mass.  458,  92  Am.  St  Rep.  426,  63  N. 
E.  1068;  Marsch  v.  Southern  New  Eng- 
land R.  Corp.  280  Mass.  483.  120  N.  E. 
120;  Spade  t.  Lynn  ft  B.  R.  Co.  168 
Haas.  288,  38  L.R.A.  512,  60  Am.  St 
Rep.  393.  47  N.  E.  88,  2  Am.  Neg.  Rep. 
666. 

Plaintiffs  are  entitled  to  an  injunc- 
tion against  the  defendant  from  further 
contesting  Mr.  Eaton's  win. 

Sullings  V.  Richmond,  6  Allen,  187, 
81  Am.  Dec  742;  Sullings.  v.  Sullings. 
9  AHen,  284;  TarbeU  v.  Tarbell,  10 
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Allen,  278;  Paine  v.  HoHister,  139  Mass. 
144,  29  N.  E.  541 ;  ColUns  v.  CoUins,  212 
Mass.  131,  98  N.  E.  588;  Nathan  v. 
Nathan,  166  Mass.  294,  44  N.  E.  221 ; 
Bailey  Dillon,  186  Mass.  247,  66 
L.R.A.  427,  71  N.  E.  638;  Dexter  v. 
Codman,  148  Mass.  422,  19  N.  E.  517; 
Bartlett  v.  Slater,  182  Mass.  208,  65 
N.  E.  73 ;  Williams  v.  Bank  of  United 
States,  2  Pet.  96,  7  L.  ed.  360;  Tasker 
V.  Bartlett,  5  Gush.  369;  United  States 
V.  Peck,  102  U.  S.  64,  26  L.  ed,  46;' 
Butterfield  t.  Byron,  163  Mass.  517,  12 
L.R.A.  571,  26  Am.  St  Rep.  664,  27  N. 
E.  667;  Marvel  v.  Phillips,  162  Mass. 
399,  26  L.R.A.  416,  44  Am.  St.  Rep.  370, 
38  N.  E.  1117;  Eliot  Nat  Bank  t.  Beal, 
141  Mass.  566,  6  N.  E.  742. 

An  antenuptial  agreement  whereby 
a  woman  agrees  to  accept  a  testamen- 
tary provision  in  lieu  of  dower,  or  in 
bar  of  statutory  rights  in  her  husband's 
estate,  is  valid,  and  a  court  of  equity 
will  enforce  it. 

Vincent  v.  Spooner,  2  Cush.  467;  Sul- 
lings V.  Richmond,  6  Allen,  187,  81  Am. 
Dec  742;  Tarbell  v.  Tarbell,  10  Allen, 
278;  Jenkins  v.  Holt,  109  Mass.  261; 
Freeland  v.  Freeland,  128  Mass.  609; 
Paine  v.  Hollister,  189  Mass.  144,  29 
N.  E.  541;  CoUins  v.  CoUina,  212  Mass. 
131,  98  N.  E.  588. 

If  an  agreement  not  to  contest  a  will 
is  valid  and  enforceable  both  in  law 
and  equity,  an  antenuptial  agreement 
not  to  contest  a  will  is  of  like  character. 

Leach  v.  Fobes,  11  Gray.  606,  71  Am. 
Dec  732;  Seaman  v.  CoUey,  178  Mass. 
478,  69  N.  E.  1017;  Blount  v.  Wheeler, 
199  Mass.  338,  17  L.R.A.(N.S.)  1036. 
86  N.  E.  477;  Baxter  v.  Treasurer,  209 
Mass.  459,  96  N.  E.  864;  Ellis  v.  Hunt 
228  Mass.  44, 116  N.  E.  956. 

Parties  to  an  agreement  containing 
mutual  and  dependent  covenants  agree 
with  each  other,  by  implication,  if  not 
expressly,  that  they  will  not  seek  to 
prevent -performance  by  the  other. 

Delaware  &  H.  Canal  Go.  v.  Pennsyl- 
vania Coal  Co.  8  Wall.  276,  19  L.  ed. 
349;  Aspdin  v.  Austin,  5  Q.  B.  683, 114 
Eng.  Reprint,  1407,  IS  L.  J.  Q.  B.  N. 
S.  155,  8  Jur.  355,  Dav.  &  M.  516; 
Tasker  v.  Bartlett,  6  Cush.  359;  Eliot 
Nat.  Bank  v.  Beal,  141  Mass.  566,  6 
N.  E.  742;  Butterfield  v.  Byron,  158 
Mass.  617,  12  L.R.A.  671,  26  Am.  St 
Rep.  654,  27  N.  E.  667;  Marvel  v.  PhU- 
lips,  162  Mass.  399,  26  L.R.A.  416,  44 
Am.  St  Rep.  370,  38  N.  E.  1117. 

If  tiie  agi^ement  In  question  Is  a 
valid  and  enforceable  contract,  the  per- 
sons named  as  executors  in  the  will  and 
the  heirs  at  law  of  Mr.  Eaton  have 
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capacity  to  maintain  this  suit  for  spe- 
cific performance,  because  otherwise  the 
contract  would  not  be  enforceable,  and 
also  because  they  have  a  real  interest 
in  the  subject-matter. 

Ellis  V.  Hunt,  228 -Mass.  89,  116  N. 
E.  956 ;  Parker  v.  New  England  Trust 
Co.  216  Mass.  226,  102  N.  E.  427. 

Messrs.  C  F.  Choate^  Jr^  and  J.  D* 
Colt  for  defendant. 

Ruggr,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  suit  in  equity  is  brought  by 
the  persons  named  as  executors  in 
an  instrument  purporting  to  be  the 
last  will  of  Charles  S.  Eaton,  late  6t 
Miarblehead,  who  deceased  in  Octo- 
ber, 1917,  to  enjoin  the  defendant, 
his  widow,  from  contesting  the  al- 
lowance of  the  instrument  as  such 
last  will,  and  from  petitioning  for  a 
widow's  allowance,  and  to  compel 
her  to  perform  specifically  the  terms 
of  a  certain  antenuptial  agreement 
executed  between  her  and  the  de- 
ceased a  day  or  two  prior  to  their 
marriage  in  1909. 

The  defendant  filed  a  demurrer 
for  want  of  equity,  amongst  other 
causes,  and  appealed  from  an  inter- 
locutory decree  overruling  it.  The 
same  matter  was  set  up  in  answer. 
The  defendant  in  open  court  has 
waived  her  demurrer.  Under  these 
circumstances  it  is  necessary  only 
to  consider  whether  the  court  has 
jurisdiction  of  the  subject-matter. 

Consent  or  waiver 
by  the  parties  can- 
not   confer  juris- 
diction over  a  cause  which  is  not 
vested  in  the  court  by  law.   It  is 
the   duty    of  the 
-a.tr  of  e»»t.   court  to  consider 

that  point  of  its  own  motion. 
Peabody  v.  Boston,  115  Mass.  383; 
National  Fertilizer  Co.  v.  Fall  River 
Five  Cents  Sav.  Bank,  196  Mass. 
458,  462,  14  L.R.A.(N.S.)  561,  82 
N.  E.  671, 13  Ann.  Caa,  510 ;  Fourth 
Nat.  Bank  v.  Mead,  214  Mass.  549, 
102  N.  E.  69;  Boston  Bar  Asso.  v. 
Casey,  227  Mass.  46,  50,  116  N.  E. 
541. 

The  bill  sets  out  an  antenuptial 
agreement,  executed  in  due  form, 
according  to  the  terms  of  which  the 
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defendant  agreed  to  accept  certain 
testamentary  provisions  to  be  made 
in  her  behalf  by  the  deceased,  in 
place  of  all  other  claims  upon  his 
estate,  and  alleges  that  the  deceased 
complied  with  all  the  stipulations  of 
that  agreement  on  his  part  to  be  per- 
formed, and  made  and  executed  a 
will  wherein  all  the  obligations  to 
the  defendant  under  the  antenuptial 
contract  have  be^  met ;  that  the  de- 
ceased, by  nominating  them  execu- 
tors under  the  will,  imposed  upon 
them  the  duty  of  presenting  the  will 
for  allowance,  and  that  in  the  at- 
tempt to  perform  that  duty  they  find 
themselves  obstructed  wrongfully 
by  the  defendant  in  defiance  of  her 
covenant  with  the  deceased.  The 
prayer  of  the  bill  in  substance  and 
effect  is  that  the  obstacle  in  the  way 
of  their  performance  of  duty  caused 
by  this  imlawful  conduct  of  the  de- 
fendant may  be  removed.  This 
presents  a  case,  un- 
der   the  circum- 


stances,  within  the  JlJ"^' 
jurisdiction  of  a 
court  in  equity.  It  is  a  necessary 
implication  of  every  ©^.traci^ 
valid  contract  with  iMpii«d 
covenants  binding 
each  party  that  neither  will  inter- 
fere to  prevent  performance  by  the- 
other.  Hebert  v.  Dewey,  191  Mass. 
403,  410,  77  N.  E.  822;  Bailey  v. 
Marden,  193  Mass.  277,  279,  79  N. 
E.  267;  Tighe  v.  Maryland  Casualty 
Co.  218  Mass.  463,  468,  106  N.  E. 
135.  It  is  an  implied  term  of  the 
antenuptial  agreement  here  in  issue 
that  the  defendant  will  not  contest 
any  will  made  by  the  deceased,  pro- 
vided he  carried  out  that  agreement 
in  all  its  parts.  Such  an  agreement, 
after  it  has  been  fulfilled  by  the  one 
agreeing  or  reserving  to  himself  the 
right  to  execute  a  will,  entitles  his 
representatives  to  specific  perform- 
ance in  equity.  Sullings  v.  Rich- 
mond, 5  Allen,  187,  81  Am.  Dec. 
742;  Tarbell  V.  Tarbell,  10  Allen, 
278 ;  Jenkins  v.  Holt,  109  Mass.  261 ; 
Paine  v.  Hollister,  1S9  Mass.  144, 
29  N.  E.  541.  Contracts  made  after 
the  decease  of  a  testator,  as  to  the 


Digitized  by 


Google 


EATON  V. 

(tst  Jfoa*.  SSi, 

dispositloii  of  property  received 
p^iiT  ««!•-    pder    the  will, 
between  legatees, 
«fo««.biii*x.  law.  and 

others  having  a  pecuniary  interest 
therein^  are  recognized  as  valid  and 
are  enforced  in  equity.  Ellis  v.  Hunt, 
228  Mass.  39,  116  N.  E.  956,  and 
cases  there  collected.  The  heir  at  law 
of  a  deceased  person,  who  has  en- 
tered into  an  antenuptial  contract  as 
to  the  share  to  be  received  by  his 
wife  from  his  estate,  may  enforce 
specific  performance  of  the  contract. 
Collins  V.  Collins,  212  Mass.  131,  98 
N.  E.  588. 

The  case  at  bar  falls  within  the 
principle  of  these  decisions.  The 
plaintiffs,  although  not  yet  ap-' 
pointed  by  the  probate  court  as 
executors,  have  the  specific  duty  to 
m^mwi^  present  and  seek  to 

atfinlnUtrmlar—     haVC     allOWCd  thC 

4o.,»rp«b.t..  instrument  purport 
ing  to  be  the  last  will  of  the  de- 
ceased. They  have  sufficient  inter- 
est to  invoke  the  aid  of  equity 
against  one  who,  under  these  cir- 
cumstances, hinders  them  in  the 
discharge  of  that  duty,  contrary  to 
the  terms  of  her  contract  with  the 
deceased. 

The  case  was  heard  on  its  merits 
by  a  justice  of  this  court,  who  made 
findings  of  fact  incorporated  in  the 
record  and  ordered  the  bill  to  be  dis- 
missed. The  case  comes  here  on  ex- 
ceptions by  the  plaintiffs.  The 
pertinent  facts  as  thus  found  are 
that  the  deceased,  a  widower  of 
about  fifty-two  years,  having  three 
sons,  became  engaged  to  be  married 
to  the  defendant  then  a  widow  of 
about  thirty-eight  years,  in  1909. 
The  deceased  had  established  and 
was  the  sole  proprietor  of  a  restau- 
rant in  Boston  known  as  "Thomp- 
son's Spa."  He  was  a  man  of  un- 
usual business  ability  and  of  more 
than  average  literary  accomplish-, 
ments,  as  well  as  of  great  foresight 
and  determination  in  pushing 
tiirough  to  a  conclusion  whatever  he 
resolved  upon.  His  business  in- 
come from  the  time  of  his  engage- 
ment until  his  death  averaged  not 
less  than  $100,000  per  year.  His 
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other  property  was  at  least  $180,- 
000.  In  contemplation  of  his  ap- 
proaching marriage,  the  deceased 
conceived  the  idea  of  an  antenuptial 
agreement,  which  he  proposed  to 
the  defendant.  It  is  conceded  that 
this  agreement  was  fairly  made. 
After  appropriate  recitals,  its  essen- 
tial terms  enabled  and  bound  him, 
provided  the  defendant  became  and 
continued  his  lawful  wife  and  sur- 
^vedhim:  (1)  To  make  such  dis- 
position of  personal  effects  as  he 
chose;  (2)  to  give  to  such  persons 
or  purposes  as  he  might  name 
legacies  not  exceeding  10  per  cent 
in  value  of  his  real  and  personal  es- 
tate, as  ascertained  by  the  probate 
inventory;  (3)  to  divide  the  residue 
into  equal  parts,  one  more  in  num- 
ber than  there  were  surviving  chil- 
dren and  issue  of  any  deceased  child - 
taking  by  right  of  representation, 
one  part  to  the  defendant,  one  part 
to  each  surviving  child,  and  one  part 
to  the  issue  of  each  deceased  child 
by  right  of  representation,  the  share- 
of  the  defendant  to  be  held  by  trus- 
tees on  a  spendthrift  trust,  tiie  net 
income  thereof  to  be  paid  to  her 
during  life;  (4)  to  accept  and  re- 
ceive from  the  estate  of  the  defend- 
ant, in  case  he  survived  her,  only 
that  which  might  be  willed  to  him. 
The  defendant  covenanted  that,  in 
case  the  deceased  performed  the 
stipulations  resting  on  him  under 
the  agreement,  she  would  accept  the 
same  in  full  of  dower  and  other 
rights  which  otherwise  she  might 
claim  from  his  estate.  Three  sons 
survived  the  deceased.  He  left  no 
child  or  children  of  a  deceased  child. 
Article  4  of  the  instrument  offered 
for  probate  as  the  will  of  the  de- 
ceased, after  a  recital  in  part  of  the 
provisions  of  the  antenuptial  agree- 
ment, and  an  assertion  that  it  is 
made  in  pursuance  of  the  .  terms  of 
that  agreement,  establishes  a  spend- 
thrift trust  of  one-fourth  share  of 
the  remainder  of  his  estate  for  the 
benefit  of  the  defendant  during  her 
life,  with  a  gift  over.  The  sfde  of 
his  interest  in  the  Spa  as  soon  as 
may  be  done  without  unreasonable 
loss  is  directed  by  article  6.  It  there 
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is  provided  that  his  sons  or  any  of 
them  shall  be  given  a  preference 
over  other  prospective  purchasers 
to  the  extent  of  permitting  them  to 
purchase  at  the  same  price  offered 
by  any  bona  fide  purchaser,  payment 
to  be  made  wholly  or  in  part  by  their 
unsecured  notes  bearing  interest  not 
exceeding  4  per  cent,  pending  the 
settlement  of  his  estate. 

The  plaintiffs  contend  that  this 
will,  with  all  its  antecedent  and  con- 
current facts,  constitutes  a  perform- 
ance of  the  antenuptial  agreement. 
The  defendant  contends  that  the  de- 
ceased intentionally  violated  that 
agreement  during  his  life  by  giving 
to  his  sons,  for  the  purpose  of  de- 
feating, its  covenants,  a  very  large 
and  substantial  part  of  his  estate. 

It  is  not  necessary  to  narrate  the 
biographical  details  of  the  married 
lives  of  the  deceased  and  the  defend- 
ant. It  is  enough  to  say  that,  hav- 
ing been  married  in  1909,  an  es- 
trangement came  in  1914,  followed 
by  a  separation,  the  deceased  leav- 
ing the  defendant  at  a  house  built 
at  Pasadena,  California,  by  him  aft- 
er the  marriage,  at  an  expense,  in- 
cluding furnishings,  of  approximate- 
ly $175,000,  to  which  the  defendant 
had  contributed  ?20,000,  being  sub- 
stantially all  of  her  estate.  After  a 
few  months  he  returned  to  his  home 
in  this  commonwealth,  and  later 
filed  a  libel  for  divorce,  which  was 
pending  unheard  at  the  time  of  his 
death.  During  the  period  of  his 
married  life  with  the  defendant  be- 
fore the  estrangement,  the  deceased 
made  to  her  valuable  gifts,  and  was 
most  generous  in  expenditure  for 
her  dress  and  travel,  but  not  in 
amounts  beyond  or  inconsistent  with 
his  ample  income.  From  the  time 
of  the  estrangement  until  the  execu- 
tion of  the  instrument  oifered  for 
probate,  the  mind  of  the  deceased 
"was  centered  upon  the  predomi- 
nant purpose  of  so  dealing  with  his 
property  as  to  increase  in  so  far  as 
possible  the  share  of  his  sons  there- 
in, in  rectification  of  what  he  consid- 
ered the  financial  wrong  done  to 
them  by  the  antenuptial  agree- 
ment." 


In  execution  of  that  predominant 
purpose,  with  the  full  knowledge  of 
the  antenuptial  agreement  and  its 
relation  to  his  testamentary  righto, 
he  deliberately  did  three  main 
things:  (1)  He  caused  to-be  or- 
ganized a  corporation  for  the  owner- 
ship of  the  Pasadena  property,  the 
ultimate  result  thereby  accom- 
plished, without  setting  forth  its 
various  steps,  being  the  indirect  ac- 
quisition by  his  three  sons  throui^ 
holdings  of  capital  stock  of  an  unin- 
debted corporation,  of  property 
worth  at  least  $150,000,  with  an  an- 
nual rental  value  of  from  $10,000  to 
$12,000  for  $90,000,  the  share  of 
each  son  in  even  that  payment  hav- 
ing been  made  by  his  noninterest- 
bearing  note.  (2)  He  sold  stocks 
owned  by  him  at  the  date  of  the 
antenuptial  agreement,  and  out  of 
the  proceeds,  probably  combined 
with  other  investments  or  current 
income  from  the  Spa,  between  Oc- 
tober, 1914,  and  August,  1917,  gave 
to  his  three  sons  sums  aggregating 
$170,577.42.  (8)  In  November, 
1915,  he  formed  a  partnership  of 
the  business  of  the  Spa  with  his  two 
older  sons.  This  business  then  was 
worth  at  least  $660,000,  exclusive 
of  the  good  will,  and,  on  uncontra- 
dicted evidence,  was  worth  as  a 
whole,  independently  of  leasehold  or 
other  rights  in  really,  from  $800,000 
to  $1,000,000.  The  share  of  each  of 
the  sons  was  one  sevenUi,  both  in 
assets  and  profits,  and  of  the  de- 
ceased, five  sevenths.  In  August, 
1917,  the  share  of  each  son  was  in- 
creased to  one  sixth,  and  that  of 
the  deceased  diminished  to  four 
sixths.  At  the  same  time  Uie  de- 
ceased and  these  two  sons  agreed 
with  the  third  and  youngest  son  that 
he  should  become  a  partner  and  be 
given  a  one-sixth  interest  by  the 
deceased  in  1922,  provided  this  son 
should  earn  his  right  to  it  by  faith- 
ful and  diligent  service  in  connec- 
tion with  the  business  at  a  salary 
commensurate  with  his  work.  Pur- 
suant to  this  arrangement  the  two 
older  sons  in  1917,  including  sala-' 
ries  fixed  at  $15,000,  each  received 
$66,000  from  the  business  of  the 
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Spa.  There  was  no  past  consider- 
ation for  the  copartnership,  and  the 
sons  contributed  to  it  j^o  capital. 
The  interest  of  each  was  a  pure  gift 
from  the  deceased.  The  two  elder 
sons,  as  surviving  partners  of  the 
Spa,  would  have  the  exclusive  right 
to  possession  of  the  firm's  assets  and 
to  liquidation  of  its  capital.  In  thia 
connecMon  the  provisions  of  article 
6  of  the  will  confer  upon  them  a 
dominating  position  respecting  that 
business. 

The  finding  of  the  single  justice 
touching  this  matter  is  that  the  con- 
tracts of  partnership  were  entered 
into  for  the  ulterior  purpose  of  ren- 
dering nugatory,  as  far  as  possible, 
the  stipulations  of  the  antenuptial 
agreement  as  to  equality  of  partici- 
pation and  distribution  of  the  resi- 
due, as  well  as  to  enrich  the  sons  at 
the  expense  of  his  wife,  and  that 
Uiese  agreements  and  transfers 
were  "fraudulent  and  testamentary 
in  character,  although  not  testa- 
mentary in  form,"  and  were  made 
for  the  purpose  of  evading  the  ante- 
nuptial contract.  It  is  further 
found  that  "the  taking  of  the  sons 
Ezra  and  Malcolm  into  partnership 
was  not  a  girt  out  and  out  of  one 
seventh,  subsequently  etilarged  to 
one  sixth,  to  each  of  them,  freed 
from  any  possible,  control  by  him- 
aeSl.  He  was  to  share,  and  shared 
during  the  remainder  of  his  life,  in 
his  proportion  of  the  net  profits 
from  the  whole  business.  It  is  only 
upon  his  death  and  a  winding  up  or 
settlement  of  the  partnership  af- 
fairs that  his  interest,  as  distin- 
guished and  separate  from  theirs* 
and  the  rights  of  Charles  [the 
youngest  son],  can  be  ascertained 
and  sold  under  article  6  of  the  will, 
tiie  sons  or  any  of  them  at  such  sale 
to  be  given  the  preference,  if  they 
BO  desire,  over  'any  other  prosi>ec* 
tive  purchasers.' "  Several  changes 
in  will  and  codicil  were  made  dur-  - 
ing  the  period  of  estrangement,  the 
pncticu  effect  of  which  was  not  to 
increase  and  probably  was  to  di- 
minish the  defendant's  testamentary 
share  in  the  estate  of  the  deceased. 
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The  findings  of  fact  must  be  ac- 
cepted as  final.  It 

•         1    •      ii_    t    ii.  Appeal— COB- 
IS    plam  that    they   «liul-reaeu  mt 

are  supported  by 
the  evidence.  That  the  conduct  of 
the  deceased  was  deliberately  de- 
signed is  manifest,  not  only  from 
all  the  circumstances,  indudiing  his 
general  intelligence  and  intellectual 
acumen,  but  especially  from  his  re- 
fusal to  accept  and  follow  the  ad- 
vice of  the  one  who  had  been  his 
attorney  for  many  years  and  who 
drew  the  antenuptial  contract,  to  the 
effect  that  under  its  terms  he  could 
not  give  interests  as  partners  in  tito 
Spa  to  his  SOTS,  and  his  resort  to 
the  counsel  of  others. 

The  refusals  to  make  certain  find- 
ings  of   fact  re- 
quested    by     the  SaS'f.».^ 
plaintiffs  preset 
no  question  of  law.  The  single  jus- 
tice saw  the  witnesses  and  observed 
their  manner  of  testifying,  and  was 
in  a  better  position  than  anyone  else 
can  be  to  pass  upon  ttieir  credibil- 
ity   A  bill  of  ex- 
ceptions  in  equity  m«>»t«A  «««itT 
presents  only  quea- 
tions  of  law.  Eomedy  v.  Welch, 
196  Mass.  592,  594,  83  N.  E.  11; 
Maiden  &  M.  Gaslight  Co.  v.  Chand- 
ler, 209  Mass.  354,  357,  95  N.  E.  791. 
It  was  the  province  of  the  single 
justice  to  make  a  final  determina- 
tion touching  the  facts  put  in  issue 
by  the  pleadings.  Requests  for  find- 
ings of  fact  in  such  connection  have 
slight,  if  any,  relevancy  at  this 
stage  of  the  case.   See  Warfield  v.! 
Adams,  215  Mass.  606,  620,  102  NJ 
E.  706.  I 

The  precise  question  presented  is 
whether,  when  a  man  has  made  an' 
antenuptial  contract  with  a  woman,! 
who  in  reliance  thereon  becomes  his' 
wife,  to  give  her  by  will  a  share  ofi 
his  estate  equal  to  that  to  be  givenl 
by  will  to  others,  the  husband  law-| 
fully  may,  by  deliberate  design,  for 
the  express  purpose  of  diminishing! 
the  money  value  of  the  testamentary 
provision  for  the  wife,  make  lavish 
gifts  from  his  estate  to  others  dur4 
ing  his  life.  That  question  never 


Digitized  by 


Google 


1482 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJ(. 


before  has  arisen  for  adjudication 
in  this  court. 

It  was  held  in  Redman  v.  Church- 
ill, 230  Mass.  415, 119  N.  E.  953,  re- 
viewing and  affirming  earlier  de- 
cisions, that  a  husband  who  was  un- 
der no  contractual  obligation  to  his 
wife  has  ''the  right  to  dispose  of  his 
personal  property  during  his  life- 
time without  her  consent,  and  she 
cannot  impeach  a  gift  made  by  him 
as  a  fraud  upon  her  because  made 
to  prevent  her  from  acquiring  any 
portion  of  it."  It  was  held  in  Kelley 
V.  Snow,  185  Mass.  288, 70  N.E.  89, 
that  a  wife  under  no  antenuptial 
covenants  may  make  a  present 
transfer  of  all  her  personal  prop- 
erty to  a  trustee,  retaining  a  bene- 
ficial interest  to  herself  during  life 
with  gift  over  to  a  third  person  on 
her  death,  and  reserving  the  right 
of  variation  by  subsequent  appoint- 
ment, even  though  all  this  is  done 
for  the  express  purpose  of  prevent- 
ing her  husband  from  sharing  in  her 
estate.  Those  decisions  do  not 
reach  to  the  point  now  to  be  deter- 
mined, because  no  antenuptial  con- 
tract was  involved  in  either  of  them. 
The  intent  of  a  donor  is  of  no  con- 
sequence in  such  a  case,  because  the 
right  of  the  relict  in  the  property 
of  the  deceased  spouse  is  purely  the 
creature  of  statute.  Each  is  entitled 
to  that  which  the  statute  establishes, 
and  to  nothing  more,  and  the  stat- 
ute says  nothing  about  intent.  The 
fact  alone  is  controlling. 

The  decisions  are  uniform,  so  far 
as  we  are  aware,  to  the  effect  that 
where  there  is  an  antenuptial  con- 
tract, and  the  parties  to  the  mar- 
riage have  voluntarily  elected  not  to 
depend  upon  the  provisions  of  the 
law,  but  upon  the  terms  of  an  ex- 
press agreement,  a  different  rule 
applies.  Such  parties  are  not  abso- 
lutely free  to  give  away  their  prop- 
erty at  their  own  volition.  The  rea- 
son for  a  different  rule  doubtless  is 
that,  where  a  man  and  woman  who 
are  to  become  husband  and  wife  un- 
dertake to  establish  the  rights  of 
each  in  the  property  of  the  other  by 
contract,  they  are  held  to  reason- 
ableness and  good  faith  in  its  exe- 


cution. The  contract  is  of  course  to 
be  interpreted  according  to  its 
words.  No  contract  is  to  be  con- 
strued in  A>nf  ormity  to  the  mere  un- 
expressed expectation  of  the  parties 
to  it.  Hope  of  the  one  or  appre- 
hension of  the  other  not  written  into 
the  agreement  constitutes  no  part 
of  its  obligation.  There  are,  how- 
ever, certain  implications  which 
arise  out  of  the  nature  of  the  trans- 
action, where  a  man  and  woman,  in 
contemplation  of  marriage,  attempt 
to  settle  by  contract  their  respective 
property  rights  in  the  estate  of  the 
first  to  decease.  The  participants 
in  an  antenuptial  contract  do  not 
stand  at  arm's  length  wiiih  refer- 
ence to  each  other.  Their  relati<m 
is  one  of  highest  trust  and  confi- 
dence. It  demands  the  utmost  good 
faith  on  the  part  of  each.  This  is 
not  only  a  necessary  concomitant  of 
the  execution  of  such  an  instru- 
ment, but  the  performance  of  its 
stipulations  must  also  be  in  the 
same  spirit.  Without  analyzing 
further  the  grounds  for  a  different 
rule  governing  the  rights  of  parties 
to  an  antenuptial  contract  from  that 
which  governs  the  rights  of  a  hus- 
band and  wife  unaffected  by  such 
contract,  it  is  enough  to  say  that  the 
substantially  universal  consensus  of 
common-law  courts  to  that  effect  is 
a  sufficient  basis  for  its  existence, 
recognition,  and  acceptance.  What 
that  rule  is  has  been  differently 
phrased  by  Judges  of  eminence.  One 
of  the  most  frequently  quoted  state- 
ments is  that  of  Lord  Chancellor 
Brougham  in  Logan  v.  Wienholt,  7 
Bligh,  N.  R.  1,  5  Eng.  Reprint,  674, 
upon  which  the  plaintiffs  strongly 
rely.  That  was  a  case  where, 
amongst  other  matters,  an  uncle, 
after  reciting  the  intended  mar- 
riage of  his  niece,  covenanted  upon 
her  marriage  to  give  by  wiU  to  her 
or  to  the  issue  of  her  marriage  as 
much  as  he  gave  by  will  to  anybody 
else.  The  marriage  took  place. 
Thereafter  the  uncle  bought  estates 
with  life  use  to  himself  and  remain- 
der to  persons  other  than  the  niece 
and  her  issue.  It  was  with  refer- 
ence to  those  facts  that  it  was  said 
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at  page  6S:  '^ow,  upon  due  con- 
sideration of  the  authorities  and 
principles  of  law,  I  take  the  rule 
touching  these  matters  to  be  this: 
If  a  person  covenants  or  agrees^  or 
in  any  manner  validly  binds  him- 
self to  give  to  A.  by  his  will  as 
moch  as  to  any  other,  he  may  put 
it  out  of  his  iK>wer  to  do  so  by  giv- 
ing all  in  his  lifetime;  or  if  he  binds 
liimself  to  give  A.  as  much  as  B.  by 
his  will,  he  may  in  his  lifetime  give 
B.  what  he  pleases,  so  as  his  will 
shall  give  A.  as  much  as  his  will 
gives  B. ;  but  then,  the  gifts  which 
he  makes  in  his  lifetime  to  B.  must 
be  out  and  out;  for  if,  to  defraud  or 
to  defeat  the  obligation  wMcii  he  has 
entered  into,  he  gives  to  B.  any 
property,  rc»l  or  personal,  over 
which  he  retains  a  control,  or  in 
which  he  reserves  an  interest  to 
himself,  then  in  order  to  protect  the 
agreement  or  obligation  which  he 
has  entered  into,  and  to  defeat  the 
fraud  attempted  upon  that  obliga- 
tion, and  to  prevent  his  escaping,  as 
it  were,  from  his  own  contract,  this 
gift  to  B.  e^l  be  taken  as  testa- 
mentary— shall  be  taken  as  if  in- 
cluded in  the  will — and  the  subject- 
matter  of  it  shall  be  brought  back 
and  made  the  fund  out  of  which  to 
perform  the  obligation ;  at  all  events 
it  shall  be  made  the  measure  for 
calculating  and  ordering  the  per- 
formance of,  or  dealing  with,  t^e 
claim  arising  under  tiiat  obliga- 
tion." 

To  the  same  general  effect  see 
Fortescue  v.  Hennah,  19  Ves.  Jr.  67, 
84  Eng.  Reprint,  443,  12  Revised 
Rep.  137,  and  Johnson  v.  Hubbell, 
10  N.  J.  Eq.  332,  337,  6  Am.  Dec. 
773. 

It  is  manifest  from  the  reasoning 
and  decision  of  Kelley  v.  Snow,  ubi 
supra,  that  such  reservation  cd  in- 
come for  life  and  gift  over  of  re- 
mainder at  the  death  of  the  donor 
as  was  before  the  court  in  Logan  v. 
Wienholt  is  not  "testamentary"  in 
any  true  sense.  There  is  nothing 
essentially  testamentary  in  the  act 
of  a  man  making  a  present  gift  of 
his  property  to  a  trustee,  reserving 
income  for  life  to  himself  with  re- 
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mainder  at  his  death  to  third  per- 
sons. A  man  free  from  legal  re- 
quirement to  anybody  respecting 
^e  disposition  of  his  propeiiy  may 
give  it  in  that  or  a  similar  way,  and 
such  remainder  vests  at  once  in  the 
remainderman.  An  instrument  of 
that  sort  need  not  be  executed  with 
the  formality  required  for  a  will. 
Apart  from  any  agreement,  and 
having  regard  to  tiie  Statute  of 
Wills,  the  arrangement  before  the 
court  in  Logan  v.  Wienholt  contra- 
vened no  principle  of  law.  Kell^  v. 
Snow,  ubi  supra.  But  a  court  of 
equity  laid  hold  of  those  facts  and 
invalidated  that  arrangement  in 
Logan  V.  Wienholt,  simply  because 
it  was  unreasonable,  or  ^udulent^ 
or  lacking  in  good  faith,  or  in  viola- 
tion of  the  implications  of  the  agree- 
ment, and  treated  the  disposition  as 
'•testamentary"  in  nature.  The  un- 
derlying justification  for  such  in- 
terference by  equity  is  that  the  act 
was  designed  to  and  would  accom- 
plish, if  permitted  to  stand,  the 
defeat  of  the  obligation  of  the  cove- 
nants and  frustrate  the  fair  per- 
formance of  the  contract.  It  also 
is  to  be  noted  that  in  that  case  the 
attempted  gifts  were  held  contrary 
to  the  contract.  It  was  not  neces- 
sary to  state  with  fullness  and  pre- 
cision the  converse  of  the  rule 
whereby  gifts  would  be  held  valid. 
The  rule  was  put  with  more  compre- 
hensiveness and  accuracy  ,  by  Lord 
Hatherley,  while  Vice  Chancellor 
Wood,  in  a  case  involving  a  cove- 
nant in  a  marriage  settlement  for 
the  benefit  of  his  son  by  a  fatiier  in 
these  words:  "It  is  true  that,  not- 
withstanding the  covenant,  the  fa- 
ther might  have  disposed  of  the 
whole  of  his  property  in  his  life- 
time, provided  such  disposition 
were  not  made  in  fraud  of  or  for 
the  purpose  of  defeating  his  cove- 
nant, as  it  was  in  Jones  v.  Martin, 
6  Bro.  P.  C.  437,  2  Eng.  Reprint, 
1184,  more  fully  reported  in  5  Ves. 
Jr.  266,  note,  31  Eng.  Reprint,  582, 
reversing  3  Anstr.  882,  145  Eng. 
Reprint,  1070."  Eyre  v.  Monro,  3 
Kay  &  J.  306,  309,  69  Eng.  Reprint, 
1124. 
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These  words  are  quoted  with  ap- 
proval and  followed  in  Eeays  v.  Gil- 
more,  Ir.  Rep.  8  Eq.  290,  294,  295, 
22  Week.  Rep.  465.  The  rule  aa 
stated  by  Lord  Hatherley  was  fore- 
shadowed in  Gregor  v.  Kemp,  3 
Swanst.  404,  note,  36  Eng.  Reprint, 
926.  The  facts  there  were  that 
Joan  Kemp  covenanted  to  will  one 
fourth  part  of  her  estate  for  the 
benefit  of  A.  Repenting  of  the  terms 
of  her  agreement,  she  sought  by 
present  gifts  to  transfer  £1,000  to 
others.  The  Lord  Chancellor  was  of 
opinion  that  the  disposition  was  in 
fraud  of  the  covenant.  He  agreed 
that,  notwithstanding  the  agree- 
ment, Mrs.  Kemp  was  not  restrained 
from  disposing  of  any  of  her  estate 
in  any  way  in  her  lifetime,  and  had 
full  power  over  it,  "with  this  single 
exception,  viz.,  she  was  restrained 
from  making  a  distribution  on  pur- 
pose to  defeat  the  covenant."  The 
rule  of  Lord  Hatlierley  was  adum- 
brated by  the  still  earlier  decision  of 
Webster  v.  Milford,  2  Eq.  Gas.  Abr. 
362,  363,  where  the  Lord  Chancellor 
is  reported  to  have  said  in  sub- 
stance, though  with  brevity,  that 
under  marriage  articles  it  is  not  in 
the  power  of  the  husband  purposely 
to  defeat  the  articles  by  alienation 
or  gift  of  his  property.  See  in  this 
connection  Randall  v.  Willis,  5  Ves. 
Jr.  262,  31  Eng.  Reprint,  577,  and 
Jones  V.  Martin,  supra.  In  Dickinson 
v.  Seaman,  193  N.  Y.  18.  24,  25.  20 
L.R.A.(N.S.)  1154.  85  N,  E.  820, 
the  query  was  put  whether,  under  a 
marriage  agreement;  the  deceased 
husband  '*couId  give  away  all  his 
property  to  his  own  relatives  and 
thus  defeat  the  antenuptial  contract 
altogether."  And  it  was  said :  "As- 
suming that  he  could  not  do  this  be- 
cause it  would  be  unreasonable,  it 
is  further  asked  where  the  line  is  to 
be  drawn  between  the  power  to  give 
away  all  and  to  give  away  nothing. 
That  line  is  to  be  drawn  where  the 
courts  always  draw  it  when  they 
can,  along  the  boundary  of  good 
faith.  If  the  decedent  had  given 
away  property  with  furtive  intent, 
for  the  purpose  of  defeating  the 
antenuptial  contract  and  of  defraud- 


ing the  plaintiif,  the  gift  would 
have  been  void." 

In  Van  Duyne  v.  Vreeland,  12  N. 
J,  Eq.  142,  an  agreement  by  an 
uncle  that  he  would  take  into  his 
family  an  infant  nephew  and  give 
him  property  at  the  death  of  the 
uncle  and  his  wife  was  the  subject 
of  inquiry.  It  there  was  said: 
"The  defendant  Vreeland  had  a 
perfect  right  to  dispose  of  the  prop- 
erty as  he  pleased,  provided  he  did 
not  make  a  disposition  of  it  to  take 
effect  after  his  death  which  would 
have  been  a  fraud  in  law,  or  con- 
structive fraud  upon  the  agreement, 
whether  he  intended  it  as  a  fraud  or 
not,  or  a  disposition  of  it  for  the 
sole  purpose  of  defrauding  the  com- 
plainant and  depriving  1dm  of  the 
E)ene&t  of  his  agreement,  which 
would  have  been  an  actual  and 
positive  fraud." 

In  Austin  v.  Davis,  128  Ind.  472, 
12  L.R.A.  120,  25  Am.  St.  Rep.  456, 
26  N.  E.  890,  it  was  recognized  that 
under  agreement  for  adoption  of 
and  testamentary  gift  to  a  child 
there  was  a  limitation  upon  the 
right  to  make  gifts  to  other  persons 
during  life;  that  they  must  not  be 
made  for  the  purpose  of  defrauding 
the  child,  and  must  be  "made  in  good 
faith." 

Several  of  the  decisions  to  ^ieh 
reference  has  been  made  involved 
agreements  touching  the  disposition 
of  property  by  will  for  persons  who 
were  not  either  the  husband  or  the 
wife  of  the  testator.  There  is  at 
least  as  strong  ground  for  holding 
that  such  agreements  between  per- 
sons in  contemplation  of  marriage 
impose  restrictions  upon  the  right 
to  give  away  property  to  others  as 
there  is  for  reaching  such  a  con- 
clusion as  to  like  agreements  made 
between  persons  not  in  contempla- 
tion of  marriage. 

Apart  from  the  authority  of  decid- 
ed cases,  and  on  reason,  there  ap- 
pears to  us  to  be  no  sound  distinction 
between  an  out-and-out  gift  by  the 
covenantor  under  an  antenuptial 
agreement  for  the  purpose  of  de- 
feating the  agreement,  and  a  pres- 
ent gift  to  a  third  person  for  the 
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same  purpose,  of  the  principal  of  *a 
fund  or  estate,  with  reservation  of 
income  or  use  to  the  giver  for  life, 
there  being  no  clause  in  the  agree- 
ment expressly  covering  the  point. 
The  one  manner  of  giving  is  no 
more  testamentary  in  its  essence 
l^n  the  other,  using  the  word  tes- 
tamentary with  accuracy  of  mean- 
ing. If  regard  be  had  to  the  effect 
upon  the  wife,  it  is  the  same  in 
either  event.  If  regard  be  had  to 
the  effect  upon  the  donor,  he  suffers 
no  more  by  making  such  a  ^t  of 
remainder  than  if  he  carried  out  his 
agreement.  The  effect  upon  him, 
however,  is  an  immaterial  factor. 
The  antenuptial  agreement,  so  far 
as  concerns  the  wife,  is  not  made  for 
the  benefit  of  the  husband.  His 
testamentaiy  power  is  affected, 
sometimes  by  restriction,  some- 
times, as  in  the  case  at  bar,  by  en- 
largement. The  purpose  of  the  cove- 
nantor in  case  of  either  manner  of 
giving  is  to  prevent  the  operation  of 
the  agreement  upon  his  property,  to 
the  end  that  he  may  accomplish  a 
detriment  to  his  wife.  The  cases 
which  hold  that  a  settlement  with 
reservation  of  life  estate  to  the  do- 
ner, and  remainder  over,  is  bad,  rest 
upon  the  proposition  that  it  is  a 
fraud  upon  the  marriage  agree- 
ment, perpetrated  to  defeat  its  obli- 
gation. It  well  may  be  that  such 
settlement  is  proof  positive  of  a  pur- 
pose fraudulent  as  against  the  mar- 
riage agreement.  It  is,  however, 
equally  a  fraud  upon  that  obliga- 
tion, and  equally  designed  to  defeat 
the  covenant,  to  make  a  present  gift 
for  that  purpose.  Harm  to  the 
covenantee  follows  equally  in  each 
ease,  whatever  may  be  the  form  of 
the  gift  The  circumstances  under 
which  an  antenuptial  contract  is 
made  import  a  purpose  that  it  shall 
confer  real  rights  and  impose  sub- 
stantial obligations.  It  is  an  im- 
plied term  of  such  an  agreement 
that  it  shall  be  fairly  carried  out, 
and  that  it  shall  not  be  performed  in 
hate,  trickery,  perversity,  or  die- 
trust.  The  inference  rationally  to 
be  drawn  from  the  conditions  at- 
tendant upon  an  antenuptial  agree- 
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ment  is  that  it  is  designed  to  give 
something  of  value  to  the  wife,  and 
that  it  is  not  an  empty  form.  It  is 
more  consonant  wititi  the  situation 
to  infer  that  if  the  parties  intend 
that  power  shall  be  reserved  to  the 
husband  wholly  or  in  large  measure 
to  deprive  the  wife  of  property 
rights  by  making  gifts  for  that  pur- 
pose during  life,  and  thus  leave 
nothing  or  much  less  than  might 
rationaJiy  have  been  expected  for 
the  will  to  operate  on,  it  should  be 
expressed  in  the  instrumrat,  than  it 
is  to  deduce  the  reservation  of  such 
.power  contrary  to  the  whole  spirit 
of  the  instrument  and  the  nature  of 
the  transaction.  The  right  secured 
to  the  wife  by  implication  is  that 
she  shall  be  treated  fairly  and 
rationally  in  the  matter  of  distri- 
bution of  his  property  by  the  hus- 
band by  gifts  during  his  life.  The 
true  rule,  fairly  to  be  deduced  from 
the  wei^t  of  au- 
thority and  resting  ^Yi^piJi^\o 
on  sound  reason,  is  defeat  ante- 
that  a  man  who  has  rX"** 
entered  into  an  an- 
tenuptial agreement  with  a  woman 
who  becomes  his  wife,  to  give  her  by 
will  a  proportional  part  of  his  es- 
tate, may,  without  breaking  his 
agreement,  make  gifts  during  his 
life  in  good  faith  and  reasonable  in 
amount,  having  regard  to  all  the 
circumstances ;  but  he  cannot  make 
gifts  either  absolutely,  conditional- 
ly, indirectly,  or  otherwise  for  the 
main  purpose  of  defeating  his  agree- 
ment and  preventing  it  from  operat- 
ing for  the  benefit  of  his  wife.  The 
motive  in  such  a  case  affects  the 
validity  of  the  transaction  because 
it  determines  "the  extent  of  a  priv- 
ilege to  infringe  upon  the  admitted 
rii^t  of  another."  Leonard  v. 
Leonard,  181  Mass.  458,  461, 92  Am. 
St.  Rep.  426,  63  N.  E.  1069.  The 
adoption  of  any  other  rule,  in  sub- 
stance, would  put  it  in  the  power  of 
a  husband  to  strip  himself  during 
life  of  all  his  property,  make  his 
antenuptial  agreement  a  barren  in- 
strument, and  leave  his  wife  penni- 
less. A  result  like  that  would  be 
contrary  to  every  inference  arising- 
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from  the  relation  of  the  parties  and 
the  purpose  of  an  agreement. 

The  conclusion  here  reached  is 
iromewhat  analogous  to  many  classes 
of  cases  where  equity  in  the  interest 
of  good  faith  and  fair  dealing  en- 
joins contrary  conduct  either  by 
mandate  or  restraint.  For  example, 
prohibition  of  use  of  information, 
acquired  through  employment,  to 
harm  of  employer  (Essex  Trust  Co. 
V.  Enwright,  214  Mass.  507,  47 
L.R.A.(N.S.)  567,  102  N.  E.  441; 
Aronson  v.  Orlov,  228  Mass.  1,  5, 
116  N.  E.  951) ;  protection  of  ven- 
dee of  good  will  against  setting  up 
of  a  rival  business  by  vendor  (Old 
Comer  Book  Store  v.  Upham,  194 
Mass.  101,  120  Am.  St.  Rep.  532, 80 
N.  E.  228;  Foss  v.  Roby,  195  Mass. 
292, 10  L.R.A.(N.S.)  1200,  81  N.  E. 
199,  11  Ann.  Cas.571) ;  and  appro- 
priation of  appointed  property  to 
payment  of  debts  of  appointor 
(Shattuck  v.  Burrage,  229  Mass. 
448,  118  N.  E.  889)— all  are  equi- 


table doctrines,  ingrafted  on  written 
instruments  silent  upon  the  subject, 
because  consonant  with  fundamen- 
tal ethical  rules  of  right  and  wrong. 

The  findings  of  fact  bring  l£e 
case  at  bar  fairly  .^^^^ 
within  this  princi-  Jenimt-^ 
pie.    A    court    of  SSS^.E* 
equity  will  refuse 
any  relief  by  injunction  upon  such 
facts. 

The  stipulation  signed  by  the 
three  sons  and  the  persons  named 
in  file  will  as  executors,  purporting 
to  relinquish  some  of  the  preferen- 
tial rights  of  the  sons  in  the  part- 
nership and  agreeing  that  the  inter- 
est of  the  deceased  therein  may  be 
sold  under  order  of  court,  has  no 
bearing  upon  the  question  whether 
the  antenuptial  agreement  has  been 
performed  by  the  deceased. 

It  follows  from  what  has  been 
said  that  all  the  plaintiffs'  requests 
for  rulings  were  denied  rightly.  No 
error  is  disclosed  on  this  record. 

Exceptions  overruled. 


ANNOTATION. 

Agreement  that  one's  share  in  estate  shall  be  equal  to  share  of  certain  other 
penon  as  affected  by  gift  to  iMtr  during  lifetime  of  decedent. 


I.  General  rule,  14S6. 
II.  Application  of  rule: 

a.  Qualified  gift.  1437. 

b.  Unqnalifled  ^t,  1440. 

J.  €leneral  rtUe, 

An  agreement  to  make  such  a  dis- 
position of  property  by  will  that  one 
person  shall  receive  an  equal  portion 
of  the  property  with  others  does  not 
affect  the  testator's  right  of  disposing 
of  the  property  during  his  lifetime. 
But  if  he  disposes  of  the  property  or 
any  portion  of  it  to  any  one  of  the 
persons  contemplated  by  the  agree- 
ment, retaining  a  life  interest  in  him- 
self, or  makes  an  absolute  gift  with 
the  express  purpose  of  defeating  the 
agreement,  snch  a  disposition  of  the 
property  will  be  treated  as  testamen- 
tary for  the  purpose  of  securing  to 
the  beneficiary  of  the  agreement  a 
share  of  the  estate  equal  to  that  so 
given.  Rogers  v.  Schlotterback  (1914) 


167  Cal.  35,  158  Fac.  728;  Whiton  v. 
Whiton  (1899)  179  HI.  32,  63  N.  E. 
722;  Logan  v.  Wienholt  (1833)  7 
Bligh,  N.  R.  1,  B  Eng.  Reprint,  674,  1 
Clark  &  F.  611.  6  Eng.  Reprint.  1046; 
Portescue  v.  Hennah  (1812)  19  Ves. 
Jr.  (Eng.)  67,  34  Eng.  Reprint,  443, 
12  Revised  Rep.  137;  Jones  v.  Martin 
(1798)  5  Ves.  Jr.  266,  note,  31  Eng. 
Reprint,  682,  6  Bro.  P.  G.  437.  2  Ener. 
Reprint,  1184,  reversing  (1797)  8 
Anstr.  882,  145  Eng.  Reprint,  1070; 
Gregor  v.  Kemp  (1722)  3  Swanst.  404. 
note,  36  Eng.  Reprint,  926.  And  see 
the  reported  case  (Eaton  v.  Eaton, 
ante.  1426). 

While  the  courts  give  effect  to  such 
agreements  when  the  testator  has  dis- 
posed of  the  property  to  the  other 
legatees,  still  the  courts  will  not  give 
effect  to  the  agreement  If  the  execa- 
tors  are  the  sole  parties  defendant  in 
the  action.  In  such  an  action  the  lega- 
tees are  necessary  parties.   Jones  t. 
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How  (1850)  7  Hare,  267,  68  Eng.  Re- 
print, 109,  19  L.  J.  Ch.  N.  S.  324,  14 
Jur.  145,  9  C.  B.  1,  137  Ensr.  Reprint, 
790.  In  that  case  it  appeared  that  on 
the  marriage  of  a  daughter  a  father 
agreed  to  give  to  her,  by  deed  or  will, 
an  equal  portion  of  bis  estate  with  his 
other  children.  The  father  in  his  life- 
time sold  property  to  a  son,  who  gave 
a  note  for  the  amount  The  father 
was  to  be  paid  Hie  interest  on  this 
Dote  during  his  lifetime,  and  at  hiB 
death  the  son  was  to  accept  the  note  as 
a  gift.  Later  the  married  daughter 
died.  The  father  died  leaving  a  will 
and  codicil  whereby  his  estate  was 
left  to  trustees  to  sell  and  divide  the 
proceeds  between  his  widow  and  his 
surviving  daughter.  In  an  action  by 
the  husband  of  the  married  daughter 
against  the  trustees,  to  account  for 
the  real  and  personal  estate  which  tes- 
tator left  at  his  death  and  the  bonds 
and  obligations  given  by  the  testator 
during  his  lifetime  to  any  of  his  chil- 
dren, it  was  contended,  among  otiier 
things,  that  property  which  the  tes- 
tator parted  with  during  his  lifetime, 
reserving  to  himself  a  life  interest, 
should  be  treated  as  part  of  his  estate 
at  his  death.  The  court  of  common 
pleas  certified  that  there  was  not  a 
good  cause  of  action  against  the 
oecutors  of  the  decedent  The  resid- 
uary legatees  were  necessary  parties. 
This  certificate  was  confirmed  by  the 
high  court  of  chancery. 

JJ.  AppUeaHon  of  rute. 

In  Jones  v.  Martin  (1798)  6  Ves.  Jr. 
266,  note,  31  Eng.  Reprint,  582,  6  Bro. 
P.  C.  437,  2  Eng.  Reprint,  1184,  revers- 
ing (1797)  3  Anstr.  882.  146  Eng.  Re- 
print 1070,  it  appeared  that  a  father 
covenanted  on  his  daughter's  mar^ 
riag^  to  leave  to  her  at  his  death  an 
equal  share  of  personalty  with  his 
son.  At  that  time  the  father  possessed 
considerable  property,  both  real  and 
personal.  Subsequently  he  sold  his 
real  property.  The  proceeds  of  the 
sales  were  converted  into  banic  shares. 
These  shares,  which  amounted  to  more 
than  the  son's  share  as  fixed  by  the 
settlonent,  were  transferred  to  the  son 
4nrins   the   father's   lifetime.  The 


dividends  on  the  shares  were  paid  to 

the  father  and  mother  during  their 
lives  and  to  the  survivor  of  them.  The 
son,  during  the  life  of  the  father,  sold 
t^e  bank  stock  without  the  father's 
knowledge,  and  bought  some  otiier 
stock  which  paid  a  larger  dividend, 
but  the  father  was  paid  the  same  divi- 
dend as  he  had  received  turn  the  bank 
stock.  The  father  died  leaving  a  will 
which  recited  the  provisions  of  the 
marriage  settlement.  His  personal 
estate,  however,  amounted  to  very  lit- 
tle. In  an  action  brought  after  the 
father's  death  by  the  daughter  and  her 
husband,  for  an  accounting  and  an 
equal  distribution  of  the  father's  es- 
tate in  accordance  with  the  terms  of 
the  marriage  settlement,  the  court 
■held  that,  while  the  covenant  did  not 
restrict  the  father's  powers  to  alter  or 
change  the  nature  of  the  property  or 
to  indulge  in  a  free  and  unlimited  ex- 
penditure of  his  means,  he  could  not 
be  partial  toward  one  child.  It  was 
said:  "This  covenant  was  stated  by 
the  counsel  for  the  respondent  to  be 
vague  and  idle,  unmeaning  and  inse- 
cure. It  is  not,  however,  an  un- 
usual covenant  in  settlements.  Many 
marriages  are  entered  into  on  such 
covenants,  and  they  are  not  inexpe- 
dient. They  are  entitled  to  favorable 
consideration.  Such  a  covenant  holds 
out  a  prospect  that  the  parfy  who  mar- 
ries into  a  family  shall  continue  a 
member  of  that  family;  and  it  pro- 
vides, as  it  were,  a  pledge  that  he  shall 
be  considered,  and  may  consider  him- 
self, part  of  such  family  till  the  death 
of  the  person  who  enters  into  the  cove- 
nant. But  then  it  does  not  confine  or 
restrict  the  father's  powers.  He  may 
alter  the  nature  of  his  property  from 
personal  to  real ;  or  he  may  give  scope 
to  projects;  or  indulge  in  a  free  Mid 
unlimited  expense.  But  he  mast  not 
be  alldwed  to  entertain  more  partial 
inclinations  taxA  dispositions  towards 
one  child  before  another.  If  his  par- 
tiality does  rise  so  high,  and  he  will 
make  a  difference,  he  must  do  it  di- 
rectly,, absolutely,  and  by  an  unquali- 
fied gift  surrendering  all  his  own  right 
and  interest  He  must  give  out  and 
iHit  He  must  not  however,  exercise 
his  power  by  an  act  which  is  to  tak< 
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eflfect^  not  against  his  own  interest* 
bat  only  at  a  time  when  his  interest 
will  cease.  .  .  .  The  father  did  not 
mean  to  part  with  his  property  In  his 
stock.  Had  he  wanted  any  part  of  it 
in  the  course  of  his  life,  he  might  have 
called  upon  his  son  for  what  his  wants 
required;  who,  perhaps,  would  not 
have  been  very  well  pleased  with  such 
a  requisition.  .  .  .  Here  also  the 
property  continued  to  answer  all  the 
father's  own  purptmes  during  his  life. 
If  a  fatiier  will  be  partial,  and  will 
give  a  preference,  he  must  give  against 
himself;  and  not  make  a  mere  rever* 
sionary  gift.  He  should  immediately 
feel  himself  so  much  poorer  for  his 
gift.  If  he  is  willing  to  suffer  that, 
let  him  then  yield  to  the  impulse  of 
his  partiality.  But  if  a  father  may 
effectuate  his  purpose  by  anjrthing 
short  of  this,  it  will  furnish  perpetual 
opportunity  for  subterfuge  and  scheme 
to  defeat  and  disappoint  these  cove- 
nants, which  ought  to  be  most  honor- 
ably observed." 

In  Fortescue  v.  Hennah  (1812)  19 
Ves.  Jr.  67,  34  Eng.  Reprint,  443,  it 
appeared  that  a  father,  on  the  mar- 
riage  of  one  of  his  daughters,  made  a 
settlement  whereby  he  agreed  to  give 
her  one  half  of  his  estate  on  his  death* 
the  other  half  to  go  to  the  other 
daughter.  On  the  marriage  of  the 
other  daughter  he  made  a  settlement 
on  her,  reciting  the  previous  agree- 
ment. After  making  a  will  in  accord- 
ance with  the  first  marriage  settle- 
ment the  father  conveyed  his  prop- 
erty to  the  daughter  who  was  last 
married.  Several  months  later  he  died. 
In  an  action  for  a  discovery  of  the  dis- 
position made  by  the  testator  during 
his  lifetime  for  the  benefit  of  defend- 
ants, the  court  held  that*  while  a  per- 
son who  agrees  to  make  a  certain 
disposition  of  his  properly  by  will  may 
dispose  of  it  during  his  lifetime,  if  he 
makes  a  disposition  of  the  property 
reserving  a  life  interest  in  himself, 
though  by  an  irrevocable  instrument, 
it  amounts  to  a  fraud.  It  was  said: 
"The  custom  of  London,  like  a  cove- 
nant of  this  description,  attaches 
only  upon  the  property  which  the 
freeman  has  at  his  death.  During  hia 
life  he  has  full  liberty  to  dispose  of 


his  personal  property  in  any  manner 
he  thinks  fit;  yet  it  has  been  held  that 
a  disposition  by  a  ftreeman  that  is  not 
to  ti^e  effect  until  after  hia  death, 
though  by  an  irrevocable  instrument, 
is  a  fraud  upon  the  custom." 

In  Logan  v.  Wienholt  (1833)  7  Bligh, 
N.  R.  1,  6  Eng.  Reprint,  674,  it  ap- 
peared that  on  the  marriage  of  his 
niec^  an  uncle  executed  a  bond  with 
a  penally  whereby  he  promised,  if  he 
died  unmarried,  to  give  and  bequeath 
to  his  niece  and  the  issue  of  the  mar- 
riage a  certain  amount  of  money,  and 
as  much  in  money  as  he  should  by  his 
will  give  and  bequeath  to  any  one  of 
his  next  of  kin.  Later  his  illegitimate 
daughter  intermarried  with  his  neph- 
ew. He  thereupon  during  his  lifetime 
converted  a  large  part  of  his  personal 
estate  into  realty,  and  by  several 
transactions  conveyed  it  to  the  neph- 
ew and  his  wife,  reserving  a  life 
estate  to  himself  in  some  instances. 
He  also  assigned  certain  stocks,  bonds, 
and  mortgages  to  his  nephew.  The 
nephew  and  his  wife  were  to  pay  him 
the  interest  and  dividends  on  such 
mortgage  and  stock.  He  later  died, 
leaving  by  will  a  certain  amount  of 
money  to  the  issue  of  his  niece's  mar- 
riage, his  niece  being  dead.  In  an  ac- 
tion to  enforce  specifically  the  bond 
and  for  an  accounting  of  all  the  real 
and  personal  property  purchased,  set- 
tled, assigned,  transferred,  or  con- 
veyed by  the  uucl^  the  court  held  that 
if  a  person  makes  an  agreement  to 
make  a  certain  disposition  of  his  prop- 
erty by  will,  he  may  make  an  out-and- 
out  gift  of  same  during  his  life,  but 
may  not  convert  personal  property  in- 
to real  estate  and  make  a  gift  of  the 
real  property  so  as  to  evade  the  agree- 
ment The  reservation  of  a  life  in- 
terest in  the  personalty  transferred, 
and  of  a  life  interest  in  the  realty  con- 
veyed, was  held  to  be  evidence  that  it 
was  fraudulently  done.  The  Lord 
Chancellor  said:  "Now,  upon  due 
consideration  of  the  authorities  and 
principles  at  law,  I  take  the  rule 
touching  these  matters  to  be  tbis:  If 
a  person  covenants,  or  agrees,  or  in 
any  manner  validly  binds  himself,  to 
give  to  A.  by  his  will  as  much  as  to 
any  other,  he  may  put  it  out  of  hia 
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power  to  to  do  so  by  sriving  all  in  his 
lifetime;  or,  if  he  binds  himself  to 
give  to  A.  as  much  as  B.  by  his  will, 
he  may  in  his  lifetime  ffive  B.  what 
he  pleases,  so  as  his  will  shall  give  A. 
as  much  as  his  will  gives  B. ;  but  then 
the  gifts  which  he  makes  in  his  life- 
time to  B.  must  be  out  and  out;  for  if> 
to  defraud  or  to  defeat  the  obligation 
whieh  he  has  entered  into,  he  gives  to 
B.  uiy  propertyi  real  or  penonal,  over 
which  he  ratains  a  control,  or  in  which 
he  reserves  an  interest  to  himself, 
then  in  order  to  protect  the  agreement 
or  obligation  which  he  has  entered 
into,  and  to  defeat  the  fraud  attempt- 
ed upon  the  obligation,  and  to  prevent 
bis  escaping,  as  it  were,  from  his  own 
contract,  this  gift  to  B.  shall  be  taken 
as  testranentary, — shall  be  taken  as  if 
included  In  the  will, — and  the  subject- 
matter  of  it  shall  be  brought  back  and 
made  the  fund  out  of  which  to  per- 
form the  obligation;  at  all  events  it 
shall  be  made  the  measure  for  cal- 
culating and  ordering  the  perform- 
ance of,  or  dealing  with  the  claim 
arising  under,  that  obligation.  The 
proposition  which  I  have  now  stated 
appears  to  me  to  apply  equally  to  all 
kinda  of  conveyances,  whether  by  the 
sale  of  land  to  evade  the  performance 
of  an  agreement,  where  the  agreement 
was  to  give  as  much  land  to  A.  as  B. 
^tall  have;  or  by  purchase  of  land, 
where  the  object  was  to  defeat  the 
^[reement  to  give  such  an  equal  share 
of  personalty;  or  by  convince  of 
Ifmd,  either  originally  possessed  or 
purchased  afterwards;  or  by  assign- 
ment  of  securities ;  or  by  the  transfer 
<tf  mon^s,  or  other  personal  chattel, 
' — provided  those  conveyances,  assign- 
ments, or  toansfers  were  made,  not  but 
and  out,  but  with  a  reservation  on  the 
part  of  the  person  bound,  and  that 
those  transfers,  conveyances,  and  as- 
signments conferred  not  in  all  re- 
spects the  real,  bat  only,  in  whole  or 
part,  an  apparent  right  to  the  prop- 
erty; and  the  distinction  Is  always  to 
be  taken  between  the  pretense,  or  the 
appearance,  and  the  reality.  Such  con- 
trivance, in  parallel  cases  under  the 
Bankrupt  Laws,  is  treated  and  dealt 
with  as  a  badge  of  fraud,  and  must 
here,  having  the  same  tendency  and 


effect,  be  subject  to  the  same  rule. 
The  hand  of  equity  will  not  be  stayed 
hy  any  such  contrivances."  A  eon- 
earring  opinion  was  rendered  by  Lord 
Flunkett,  wherein  he  said:  "I  quite 
concur  in  the  opinion  that  Daniel 
Birkett  the  elder,  after  entering  into 
this  contract,  was  not  at  liberty,  for 
the  purpose  of  evading  the  contract, 
either  to  make  any  present  disposition 
of  his  personal  property  or  to  cdnvert 
his  personal  property  into  real  estate. 
The  cases  referred  to  by  the  noble 
Lord  on  the  woolsack  are  not  exactly 
the  same  in  circumstances  as  the  pres- 
ent; but  the  principle  established  by 
them  furnishes  precise  grounds  on 
which  to  proceed  in  arriving  at  the 
proposed  conclusion.  It  is  perfectly 
true  that  this  case  does  not  resemble 
the  cases  cited  in  all  the  particulars. 
In  this  case  it  was  quite  competent 
for  Daniel  Birkett  the  elder  to  have 
disposed  of  the  entire  of  his  property 
by  any  gift  in  his  lifetime.  The  case 
contemplated  by  the  contract  is  the 
making  a  disposition  by  his  will;  and 
the  provision  is  that  if  he  should  make 
a  disposition  by  his  will,  and  give  a 
larger  sum  to  any  one  person  than  that 
which  he  gave  to  Sarah  Wienholt,  by 
,  will  or  in  some  other  way,  she  should 
be  entitled  to  compensation  to  that 
amount.  The  provision  is  against  the 
disposition  by  the  will.  If  Daniel 
Birkett  the  elder  had  chosen  to  con- 
vert his  entire  personal  property  into 
real  estate,  and  had  left  it  to  descend 
to  his  heir  at  law,  no  person  could 
have  found  fault  with  it.  The  prin- 
ciple of  the  cases  cited  by  the  noble 
Lord  applies  to  this  case;  for  they 
go  the  length  of  establishing  this  rule 
that  if  he  makes  a  disposition  in  his 
lifetime  of  his  personalty,  or  changes 
his  personalty  by  purchasing  real  es- 
tate, if  that  is  done  for  the  purpose  of 
evading  the  performance  of  the  spe- 
cial contract  which  he  had  entered 
into,  and  enabling  him  to  make  a  dis- 
position which  is,  in  effect,  a  tes- 
tamentary disposition,  although  it  pur- 
ports to  be  an  act  inter  vivos,  that 
shall  not  be  done,  and  shall  be  cor- 
rected by  the  established  principles 
of  the  court.  That  being  so,  his  re- 
serving a  life  interest  to  himself  in 
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the  personal  property  which  he  tracs- 
fers,  or  his  reserving  to  himself  a  life 
interest  in  the  real  estate  which  he 
buys,  making  that  real  estate  the  sub- 
ject of  disposition  by  virtue  of  the 
residuary  clause  in  his  will,^ — all  this 
shall  be  evidence  that  it  is  fraudulent- 
ly done,  and  for  the  purpose  of  defeat- 
ing the  contract  which  he  had  entered 
into." 

In  Duckett  v.  Gordon  (1860)  11  If. 
Ch.  Rep.  181,  it  was  held  that  under  a 
marriage  settlement  wherein  a  father 
recited  that  he  was  desirous  of  giving 
his  daughter  a  child's  share  of  his 
estate,  which  could  not  be  ascertained 
until  his  death,  where  the  daughter 
died  in  the  lifetime  of  the  father,  any 
sum  which  had  been  advanced  to  other 
children  should  be  added  to  the  fa- 
ther's assets. 

In  Eeays  v.  Gilmore  (1873)  Ir.  Rep. 
8  Eq.  294,  22  Week.  Rep.  46S,  it  ap- 
peared that  before  the  marriage  of  his 
son,  a  father  wrote  a  letter  to  the 
father  of  the  intended  wife,  stating 
that  at  his  death  he  would  give  to  his 
son  one  half  of  his  business  and  a 
child's  share  of  what  he  would  then  be 
worth.  During  the  lifetime  of  the 
father  he  assigned  a  mortgage  to  the 
son,  reserving  a  power  of  revocation 
which  was  not  exercised.  The  father 
also  advanced  other  property  to  other 
children  at  different  periods  in  his 
lifetime.  When  he  died  he  left  a  will 
whereby  1  shilling  was  left  to  his  son 
in  full  of  all  claims,  and  his  other 
property,  after  all  debts  were  paid, 
was  divided  between  his  widow  and 
other  children.  It  was  held  tiiat  the 
other  childrffii  were  not  bound  to 
bring  into  account  the  advancements 
made  to  them  till  the  son  should  bring 
into  account  and  give  credit  for  the 
mortgage  assigned  to  him. 

h.  Unqualified  gift. 

In  Gregor  v.  Kemp  (1722)  S  Swanst 
404,  note,  36  Eng.  Reprint,  926,  it  ap- 
peared that  a  mother,  in  consideration 
of  the  mairiage  of  her  son,  covenant- 
ed to  give,  devise,  or  grant,  by  will  or 
otherwise,  to  him,  his  executors  or  ad- 
ministrators, one  fourth  part  of  all  the 
real  and  personal  property  of  which 
she  should  be  seised  or  to  which  she 
should  be  entitled  at  the  time  of  her 


death.  Three  days  before  the  mother's 
death  she  drew  up  an  instrument  in 
writing  empOi,wering  a  friend  of  hers 
to  pay  to  two  ojf  her  three  dauj^- 
ters  a  specified  portion  eaeh  of  a 
certain  sum  of  money  and  the  balance 
was  to  be  divided  between  her  grand- 
children. At  the  same  time  she  signed 
an  order  on  her  banker  to  pay  tiie 
friend  the  money  standing  to  her  ac- 
count  The  mother  died,  and  a  short 
time  thereafter  the  son  died.  Shortly 
thereafter  a  daughter,  his  sole  issue, 
also  died.  The  widow  remarried.  In 
an  action  for  an  accounting  and  for 
the  payment  of  a  fourth  part  of  the 
money  so  given  away  by  the  later  in- 
strument, the  court  held  that  a  person 
who  had  covenanted  to  make  a  certain 
disposition  of  her  property  by  will 
could  not  dispose  of  it  so  as  to  defeat 
the  agreement,  and  that  the  later  gift 
was  in  the  nature  of  a  donatio  mortis 
causa.   The  court  said:   'The  Lord 
Chancellor  [Macclesfield]  was  of  opin- 
ion that  the  disposition  was  in  fraud 
of  the  articles.   He  agreed  that,  not- 
withstanding the  articles,  Mrs.  Kemp 
was  not  restrained  from  disposing  of 
her  estate  any  way  in  her  lifetime,  and 
had  a  full  power  over  it,  but  with  this 
single  exception,  viz.,  she  was  re- 
strained from  making  a  distribution 
on  purpose  to  defeat  the  covenant, 
which  it  is  here  fully  proved  she  did; 
for  she  was  unwHIing  her  estate 
should  go  to  strangers,  and  the  dis- 
position is  a  plain  fraud;  it  was  the 
intent  of  the  articles  that  it  should  be 
for  sbrangers,  for  it  is  to  him,  bis, ex- 
ecutors, etc.;  therefore,  if  he  should 
think  proper  to  make  his  wife  exec- 
utrix, as  he  did,  it  was  designed  for 
her  benefit.  Bat  sapposing  this  dis- 
position had  not  been  with  this 
avowed  design  to  evade  the  articles, 
yet  he  should  have  thought  it,  as  it 
is  circumstanced,  a  donatio  mortis 
causa,  and  not  good;  for  otherwise 
articles  of  this  nature  will  signify 
nothing,  if  they  are  thus  eluded  by  a 
disposition  a  day  or  two  before  death; 
and  in  this  ease  she  puts  the  greatest 
part  of  the  money  into  the  hands  of 
the  trustees  named  in  her  last  will,  so 
that  seems  to  have  the  air  of  a  will. 
The  plaintiff,  therefore,  must  have 
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full  fourth  part  of  the  estate  after 
debts  paid;  but  this  disposition  is  good 
to  affect  the  remaining  three  parts  of 
her  estate  and  must  be  satisfied  out 
of  it  to  the  several  defendants." 

But  in  Willis  t.  Black  (1824)  1  Sim. 
&  Stu.  526,  57  Eng.  Reprint^  208,  r»- 
versed  in  (1828)  4  Ruas.  170,  38  Eng. 
Reprint,  769,  7  L.  J.  Ch.  3,  it  appeared 
that  a  father,  on  the  marriage  of  one  of 
his  daughters,  settled  a  sum  of  money 
on  her  and  her  husband  and  their  issue. 
He  also  agreed  to  settle  on  his  daugh- 
ter, her  husband,  and  their  issue,  by 
his  will  or  otherwise,  as  great  a  share 
of  his  property  as  he  should,  by  will  or 
otherwise,  provide  for  any  of  his  oth- 
er  children.  This  provision  was  to 
take  effect  on  the  death  of  the  surviv- 
or of  himself  and  wife.  The  father 
made  several  gifts  to  some  of  his 
children,  but  none  to  the  married 
daughter  during  his  lifetime.  He  sub- 
sequently died,  leaving  a  will  whereby 
he  provided  for  an  equal  distribution 
of  his  property  between  all  his  chil- 
dren. In  an  action  for  specific  per- 
formance of  the  settlement,  and  for  an 
accounting  of  all  sums  of  money  ad- 
vanced and  paid  by  the  testator  during 
his  lifetime,  the  court  held  that  by  the 
terms  of  the  settlement  the  married 
daughter  was  entitled  to  take  only 
such  share  as  any  of  the  other  chil- 
dren were  entitled  to  in  the  event  of 
death.  The  testator,  therefore,  re- 
tained full  power  during  his  life  to 
make  a  present  disposition  of  any  part 
of  his  proper^  to  any  of  his  other 
children.  It  was  said:  '^he  question 
upon  this  covenant  Is  whether  it  was 
the  intention  of  the  testator  to  bind 
himself  to  give  to  Mr.  and  Mrs.  Form- 
by  as  large  a  share  of  his  property  as 
he  should  at  any  time  devise  or  give 
to  any  other  of  his  younger  children, 
or  only  as  large  a  share  of  his  prop- 
erty as  any  other  of  his  younger  chil- 
dren should,  by  his  gift  or  devise, 
become  entitled  to  at  his  death,  or  at 
the  death  of  the  survivor  of  himself 
and  his  wife.  The  expressions  in  the 
first  clause  of  the  covenant  may  be 
considered  as  ambiguous;  but  it  Is 
clear  in  the  secoiAd  clause  that  Mr. 
and  Mrs.  Formby  were  only  to  take 
such  part  or  share  as  any  other  of  his 
f  A.L.R.— 91. 


younger  children  should  become  en- 
titled to  in  the  event  of  his  death;  and 
he  had,  therefore,  full  power  during 
his  life  to  make  a  present  disposition 
of  any  part  of  his  proper^  to  any  of  ■ 
his  younger  children.  The  language 
of  his  will  shows  that  this  was  his  own 
conception  of  the  covenant." 

The  reported  case  (EATON  v.  Eaton, 
ante,  1426)  holds  that  when  a  man  has 
made  an  antenuptial  contract  with  his 
prospective  wife,  who  in  reliance 
thereon  becomes  his  wife,  to  give  her 
by  will  a  share  of  his  estate  equal  to 
that  to  be  given  by  will  to  others,  the 
husband  may  not  deliberately  and  in- 
tentionally give  away  during  his  life 
any  part  of  the  estate,  intending  thera- 
by  to  diminish  the  testamentary  provi- 
sion of  his  estate  to  his  wife. 

In  Whiton  v.  Whiton  (1899)  179  III. 
32,  63  N.  E.  722,  it  appeared  that  the 
wife  of  a  testator  had  received  more 
than  she  was  entitled  to  receive  under 
the  will  of  her  deceased  husband.  De- 
siring to ,  procure  more  mon^,  she 
made  a  request  therefor  of  the  execa- 
tors,  but  was  refused  unless  she  pro- 
cured the  consent  of  her  two  sons  and 
her  daughter.  She  had  already 
threatened  to  disinherit  her  two  sons. 
The  two  sons  thereupon  refused  to 
consent  to  the  payment  of  such  sum 
unless  she  made,  executed,  and  deliv- 
ered a  will,  devising  and  bequeathing 
all  the  property  of  which  she  might 
die  possessed  to  her  three  children, 
share  and  share  alike.  The  mother 
finally  agreed  to  this,  and  made,  ex- 
ecuted, and  delivered  a  will  contain- 
ing such  a  provision.  An  order  for 
the  pi^rment  of  the  sum  she  desired 
was  then  consented  to  by  her  two  sons. 
About  a  month  prior  to  her  death  she 
gave  all  of  her  proper^  to  her  daugh- 
ter, who  thereafter  took  care  of  her. 
In  an  action  for  an  account  of  the 
property  so  given  to  the  daughter,  and 
for  specific  performance  of  the  agree- 
ment, the  court  held  that,  while  an 
agreement  to  make  a  certain  disposi- 
tion of  property  by  will  could  not  be 
specifically  enforced  during  the  life- 
time of  the  decedent  still  equi^  could 
require  those  on  whom  the  legal  title 
had  descended  to  convey  in  accord- 
ance with  the  terms  of  the  contract. 
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This  right  could  not  be  defeated  by 
any  conveyance  of  the  property  in  the 
lifetime  of  the  testator  not  in  accord- 
ance with  the  terms  of  the  agreement, 
unless  the  rights  of  bona  fide  purchas- 
ers intervened.  A  gift  to  the  daughter 
in  violation  of  the  terms  of  the  agree- 
ment was  in  fraud  of  the  rights  of  the 
two  sons,  and  must  be  regarded,  in 
order  to  defeat  the  fraud*  as  a  tes- 
tamentary disposition  of  the  property. 
It  was  said:  'Is  an  agreement  based 
upon  a  valuable  consideration  to  make 
a  particular  disposition  of  property  by 
will  binding  upon  the  person  making 
it?  In  Parsons  on  Contracts,  vol.  3, 
p.  407,  it  is  said:  It  is  obvious  that 
an  agreement  to  make  a  certain  dis- 
position of  property  by  last  will  is  one 
which,  strictly  speaking,  is  not  ca- 
pable of  a  specific  wcecution, — not  in 
the  party's  lifetime, — because  any  tes- 
tamentary instrument  is  by  its  nature 
revocable,  and  after  his  death  it  is  no 
longer  possible  to  make  his  last  will. 
Yet  it  has  been  held  to  be  within  the 
jurisdiction  of  equi^  to  do  what  is 
equivalent  to  a  specific  performance 
of  such  an  agreement  by  requiring 
those  upon  whom  the  legal  title  has 
descended  to  convey  the  property  in 
accordance  with  its  terms,  and  the 
court  will  not  allow  this  post  mortem 
remedy  to  be  defeated  by  any  devise 
or  conveyance  in  the  lifetime  incon- 
sistent with  the  agreement,  unless,  in- 
deed, rights  of  purchasers  deserving 
of  protection  should  intervene.  But 
if  one  contracts  to  devise  and  during 
his  life  conv^s  the  land  away,  equity 
sometimes  requires  his  represent- 
atives to  make  full  compensation.  As 
a  general  rule  it  may  be  said  that, 
where  a  specific  performance  would 
be  decreed  as  between  original  parties 
to  a  contract,  it  will  be  decreed  as  be- 
tween all  who  claim  under  them,  un- 
less intervening  equities  would  make 
the  decree  operate  injustice  towards 
these  parties.'  .  .  .  The  agreement 
between  the  complainants  and  their 
mother,  Louise  L.  Whiten,  being  for  a 
valuable  consideration  moving  from 
the  complainants  to  her,  and  the  will 
being  executed,  was  binding  upon  her. 
.  ,  .  The  gift  of  Mrs.  Whiton  to  her 
daughter,  the  defendant,  was  made  in 


fraud  of  the  rights  of  complainants, 
and  cannot  be  regarded  as  an  absolute 
disposition  of  her  properly,  but  was 
testamentary  in  character.  An  exam- 
ination of  the  evidence  impresses  us 
that  it  was  the  intention  of  Mrs.  Whit- 
on by  this  attempted  gift,  to  prevent 
her  estate  becoming  subject  to  this 
agreement  between  herself  and  the 
complainants,  and  was  intended  to 
defeat  it.  It  was  a  fraud  on  com- 
plainants, and  must  be  regarded  as 
testamentary  for  the  purpose  of  de- 
feating the  fraud.  In  Logan  v.  Wien- 
holt  (1833)  7  Bligh,  N.  R.  57,  5  Eng. 
Reprint,  694,  1  Clark  &  F.  611,  6 
Eng.  Reprint,  1046,  the  Lord  Chancel- 
lor, after  quoting  from  Jones  v.  Mar- 
tin (1798)  S  Bro.  P.  C.  242,  3  Eng. 
Reprint,  560,  says:  'His  Honor  here 
lays  down  the  principle  to  which  I 
have  adverted,  that  if,  in  substance 
and  effect,  the  conveyance  defeats  or 
defrauds  the  obligation  entered  into, 
and  is  done  with  that  object,  having 
that  tendency,  producing  that  effect, 
though  not  in  form  testamentary,  it  is 
to  be  dealt  with  as  if,  in  fact,  it  were 
testamentary,  for  the  purpose  of  pro- 
tecting the  right,  for  the  purpose  of 
defeating  the  fraud,  for  the  purpose 
of  securing  to  the  party,  under  the 
agreement,  the  right  to  that  part  of 
the  estate  to  which  he  is  entitled.' 
The  authorities  seem  to  hold  that  any 
disposition  of  property  subject  to  such 
an  agreement,  made  by  a  person  dui^ 
ing  life  for  the  purpose  of  effecting  a 
testamentaxy  disposal  of  the  same, 
cannot  defeat  the  agreement.  .  .  . 
It  is  apparent  that  the  real  object  and 
design  of  transferring  all  her  propei^ 
ty  was  to  defeat  the  agreement  with 
complainants,  and  in  view  of  the  na- 
ture and  character  of  the  transfer, 
and  the  circumstances  under  which  it 
was  made,  it  was  testamentary  in 
character." 

In  Rogers  v.  Schlotterback  (1914) 
167  CaL  SS,  138  Fac.  728,  it  appeared 
that  on  the  adoption  of  a  child  it  was 
agreed  with  the  father  of  tiie  child,  by 
the  family  adopting  it,  that  the  child 
would  be  taken  into  the  family  to  share 
equally  with  their  child.  A  will  was 
made  by  the  foster  father,  dividing 
his  estate  between  the  foster  child  and 
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his  own  ehild.  After  the  foster  moth- 
er's death  the  foster  father  went  to 
live  with  his  daughter  and  grand- 
dau£rhter.  While  living  with  them  the 
foster  father  executed  a  deed  of  gift 
of  all  his  real  property  to  his  daugh- 
ter and  granddaughter,  reserving ,  a 
life  estate  for  himself.  Subsequently 
he  made  another  will  whereby  he  be- 
Queathed  but  ^  to  the  adopted  son, 
after  making  other  bequests  of  much 
larger  sums.  An  action  was  brought 
by  the  adopted  son,  and  continued  by 
his  heirs  and  administrators,  to  en- 
force specifically  the  contract  between 
the  foster  fattier  and  the  natursl 
father  by  subjecting  certain  property 
held  by  such  grantees  and  distributees 
to  the  claims  of  the  adopted  son  under 
the  contract.  The  court  held  that  dur- 
ing the  life  of  the  foster  parent  the 
adopted  son  had  no  cause  of  action 
against  him,  as  the  agreement  was  not 
,  to  give  the  property  conveyed,  but  only 
an  equal  share  of  all  he  should  leave 
at  his  death.  It  was,  however,  held 
that,  since  there  was  no  intervening 
right  of  a  third  person  who  had  taken 
in  good  faith,  the  courts  would  treat 
the  gift  of  all  the  real  property  to  the 
foster  father's  daughter  and  grand- 
daughter as  a  mere  testamentary  dis- 
position, so  that  the  gift  would  be 
brought  back  and  made  a  fund  oat  of 
which  to  perform  the  agreement.  The 
court  said:  "That  such  an  oral  con- 
tract may  be  specifically  enforced  in 
favor  of  the  promisee  who  has  per- 
formed his  part  thereof  is  thoroughly 
established  in  this  state.  We  are 
speaking,  of  course,  without  reference 
to  the  recent  amendments  of  §§  1624, 
Civil  Code,  and  1973  of  the  Code  of 
Civil  Procedure,  relative  to  contracts 
of  this  character.  Such  amendments, 
adopted  long  after  the  alleged  con- 
tract was  fully  executed  on  the  part  of 
James  Taylor  Rogers  and  whatever 
rights  he  had  thereund^  were  vested, 
constitute  something  more  than  a  mere 
rule  of  evidence.  As  was  held  by  the 
lower  court,  they  can  have  no  applica- 
tion to  the  case  at  bar.  The  doctrine 
of  this  court  as  to  the  enforcement  of 
such  contracts  has  been  so  fully  and 
clearly  stated  and  afiOrmed  in  such 
cases  as  Owens  v.  McNally  (1896)  IIS 


Cal.  444,  as  LJt.A.  869,  46  Pac.  710, 
and  McCabe  v.  Healy  (1902)  138  CaL 
81,  70  Pac.  1008,  as  to  render  extended 
discussion  of  the  proposition  unneces- 
sary here.  Suffice  it  to  say,  if  such  a 
contract  may.  fairly  be  said  to  be 
clearly  and  satisfactorily  shown,  if  it 
is  clear,  certain,  and  definite  in  its 
terms,  and  if  specific  performance 
would  not  be  harah  and  oppressive 
and  unjust  to  innocent  third  parties 
(see  Owens  v.  McNally  (Cal.)  supra), 
the  contract,  even  when  resting  in 
parol,  will  be  enforced,  'not  by  order- 
ing a  will  to  be  made,  but  by  regarding 
the  property  in  the  hands  of  the  heirs, 
devisees,  assignees,  or  representatives 
of  the  deceased  promisor,  as  impressed 
with  a  trust  in  favor  of  the  plaintiff, 
and  by  compelling  defendant,  who 
must  of  course  belong  to  some  one  of 
these  classes  of  persons,  to  make  such 
a  disposition  of  the  property  as  will 
carry  out  the  intent  of  the  agreement.' 
.  .  .  What  James  Taylor  Rogers 
was  entitled  to,  in  the  event  that  he 
survived  William  H.  Rogers,  was  one 
half  of  all  the  property  that  William 
H.  Rogers  might  leave.  In  view  of  the 
construction  given  by  the  trial  court 
to  the  agreement,  which  we  consider 
warranted,  we  are  of  the  opinion  that 
in  determining  what  property  was  left 
the  court  properly  included  the  land 
given  to  Mrs.  Carter  and  Mrs.  Schlott- 
erback  by  the  deed  of  gift  But  James 
Taylor  Rogers  had  no  enforceable  right 
under  his  contract  in  regard  to  such 
land,  or  any  other  property,  prior  to  the 
death  of  William  H.  Rogers.  Whatever 
rights  he  had  under  the  contract,  in  so 
far  as  'heiring  and  sharing'  in  the 
property  are  concerned,  accrued  only 
on  the  death  of  William  H.Rogers,  and 
only  in  regard  to  such  proper^  as  may 
properly  be  heid  to  come  within  the 
scope  of  the  contract;  i.  e.,  property 
left  by  William  H,  Rogers.  He  had 
no  right  of  action  of  any  character 
against  William  H.  Rogers  and  his 
grantees  at  any  time  during  the  life  of 
said  Rogers,  except  that  possibly  he 
might  have  maintained  an  action  in  eq- 
uity to  obtain  a  decree  protecting  him 
against  future  possible  injury  to  his 
rights,  as  was  done  in  Vanduyne  v. 
Vreeland  (1858)  ]2N.J.Eq.  163,  where 
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the  ehukcellor  said  that  'if  this  coart 
does  not  interfere  now  for  the  protec- 
tion of  the  complainant,  and  secure 
this  property  at  the  death  of  Vreeland, 
it  may  have  passed  into  the  hands  of  a 
bona  fide  purchaser,  and  the  com- 
plainant then  be  remediless.'  The 
-case  just  referred  to  was,  however, 
•one  where  the  conveyance  was  clear- 
ly and  unmistakably  in  violation  of 
the  agreement;  as  the  plaintiff  was  en- 
titled thereunder  to  all  the  property 
that  the  deceased  might  leave.  But 
the  sole  object  of  any  such  action  is 
to  protect  the  complainant  against  the 
intervening  rights  of  third  parties, 
the  obtaining  of  precautionary  relief. 
The  failure  to  bring  sueh  an  action 
and  obtain  such  relief  could  in  no  way 
prejudice  the  rights  of  James  Taylor 
Rogers  where,  as  her^  there  are  no 
intervening  rights  of  third  parties. 
His  right  to  maintain  any  action  to 


enforce  the  contract  accrued  only  up* 
on  the  death  of  William  H.  Rogers. 
And  we  think,  in  line  witti  what  was 
said  in  Johnson  v.  Hubbell  (1856)  10 
N.  J.  Eq.  882,  66  Am.  Dec.  773,  that 
under  such  circumstances  as  appear 
in  regard  to  the  conveyance  to  Mrs. 
Garter  and  Mrs.  Schlotterback,  which 
warrant  a  conclusion  that  the  gift  was 
in  the  nature  of  a  testamentary  dis- 
position, 'in  order  to  protect  the  agree- 
ment or  obligalion  .  .  .  courts  <d 
equity  will  treat  this  gift  in  the  same 
manner  as  if  it  were  purely  testamen- 
tary, and  were  included  in  the  will,' 
with  the  result  that  the  subject-mat- 
ter of  tiie  gift  will  be  brought  back 
and  made  the  fond  oat  of  which  to 
perform  the  obligation.'  We  are 
speaking,  of  eonrse,  only  of  a  ease 
where  there  Is  no  intervening  ri^t  of 
any  third  party  who  has  taken  in  good 
faith."  R.  a  L. 


C.  OLIVIA  SABINE,  Appt. 

V. 

MAGGIE  S.  PAINE,  Impleaded,  etc.,  Respt 

Sew  Torle  Court  of  A.ppeolm-'Mttg  14,  10 IS. 

(223  N.  Y.  401.  119  N.  E.  849.) 

Bins  and  notes  —  nsary  —  effect  of  Negotiable  Instruments  Law. 

The  provision  of  the  Negotiable  Instruments  Law  that  a  holder  !n  due 
course  holds  the  instnunent  free  from  any  defect  of  title  of  prior  owners 
and  free  from  defenses  available  to  prior  parties  does  not  repeal  the  pn^ 
Tisions  of  the  Croneral  Business  Law,  making  all  notes  reserving  usury  void, 
so  as  to  permit  enforcement  of  a  usurious  note  by  a  bona  fide  holder  for 
value. 

[See  note  on  this  question  beginning  on  page  1447.] 


Appeal  by  phiintfff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirming  a  judgment  in  favor  of 
defendant  in  an  action  on  a  promissory  note.  Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 


Mr.  Joseph  P.  Tolina  for  appellant. 

Mr.  J.  Elmer  Melick,  with  Messrs. 
Hitchings  &  Dow,  for  respondent: 

FlaintiiT  was  not  a  holder  in  due 
course  of  the  note  in  suit. 

Voaburgh  v.  Diefendorf,  119  N,  Y. 
357.  16  Am.  St  Rep.  836,  23  N.  E.  801; 
Canajoharie  Nat,  Bank  v.  Diefendorf, 
123  N.  Y.  191,  10  L.R.A.  676,  26  N.  B. 


402;  Haddock,  B.  &  Co.  Haddock, 
192  N.  Y,  499,  19  LJlJi.(N.S.)  136, 
85  N.  E.  682;  Re  Mueller,  15  App. 
Div.  67,  44  N.  Y.  Supp.  280;  O'Connor 
v.  Dunnigan,  158  App.  Div.  334,  143 
N.  Y.  Supp.  373 ;  Cunningham  v.  Daven- 
port, 147  N.  Y.  43,  32  L.R.A.  373,  49 
Am.  St.  Rep.  641,  41  N.  E.  412, 
Usury  is  still  a  valid  defense  to  ae- 
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tions  on  negotiable  inatruments»  un- 
affected by  the  Negotiable  Instruments 
Law,  and  this  d^ense  was  fatal  to 
plaintiff's  recovery. 

Schlesinger  v.  Lehmaier,  191  N.  Y. 
69,  16  L.R.A.(N.S.)  626,  123  Am.  St. 
Rep.  591,  83  N.  E.  657;  Grannis  v. 
Stevens,  ^6  N.  Y.  588,  111  N.  E.  263; 
Heaker  v.  Fiero,  14ft  N.  Y.  166,  89  N. 
E.  714;  Glaflin  v.  Boorum,  122  N.  Y. 
385.  26  N.  B.  860. 

Collin,  J.,  deliTered  tiie  opinion  of 
the  court: 

The  action  is  upon  a  promissory 
note  in  the  sum  of  $2,100,  made  by 
the  defendant  and  owned  by  the 
plaintiff.  The  note  was  payable, 
four  months  after  its  date,  to  the 
order  of  Eugene  F.  Vacheron.  It 
was  delivered  to  him  as  the  agent  of 
the  defendant,  for  the  purpose  of 
having  it  discounted  for  her.  He, 
after  indorsing  it,  transferred  it  to 
the  plaintiff  for  the  sum  of  $1,850. 
Under  the  evidence  and  the  decision 
of  the  appellate  division,  this  appeal 
presents  the  single  Question,  Is  a 
usurious  promissory  note  enforce- 
able by  a  holder  in  due  course? 

The  Negotiable  Instruments  Law 
(Consol.  Laws,  chap.  38)  enacts: 

"A  holder  in  due  course  holds  the 
instrument  free  from  any  defect  of 
title  of  prior  parties  and  free  from 
defenses  available  to  prior  parties 
among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the 
full  amount  thereof  against  all  par- 
ties liable  thereon."  Section  96. 

"A  holder  in  due  course  is  a  hold- 
er who  has  taken  the  instrument 
under  the  following  conditions :  ( 1 ) 
That  it  is  complete  and  regular  up- 
on its  face;  (2)  That  he  became  the 
holder  of  it  before  it  was  overdue, 
and  without  notiee  that  it  had  been 
previously  dishonored,  if  such  was 
the  fact;  (3)  That  he  took  it  in 
good  faith  and  for  value;  (4)  That 
at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity 
in  the  instrument  or  dttfeot  in  the 
title  of  the  person  negotiating  It." 
Section  91. 

When  the  Negotiable  Instruments 
Law  was  enacted,  it  was  an  estab- 
lished rule  of  law  in  this  state  and 
many  other  jurisdictions  that  a 
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129  N.  E.  8^9.) 

holder  of  a  note  void  by  virtue  of  a 
statutory  declaration  because  of 
usury,  who  became  such  before  the 
maturity  of  the  note  for  value  and 
without  notice  of  the  usury,  could 
not  enforce  the  note.  The  rule  is  an 
exception  to  the  general  principle 
that  a  negotiable  instrument  in  the 
hands  of  an  innocent  holder  who  had 
received  it  in  good  faith  in  the  ordi- 
nary course  of  business,  for  value, 
and  without  notice  of -a  defense,  is 
not  invalid  and  is  enforceable  by  the 
holder.  The  general  principle  has 
been  stated :  "The  bona  fide  holder 
for  v^ue  who  has  received  the 
paper  in  the  usual  course  of  busi- 
ness is  unaffected  by  the  fact  that  it 
originated  in  an  illegal  consider- 
ation, without  any  distinction  be- 
tween cases  of  illegality  founded  in 
moral  crime  or  turpitude,  which  are 
termed  mala  in  se,  and  those  found- 
ed in  positive  statutory  prohibition, 
which  are  termed  maJa  prohibita. 
The  law  extends  this  peculiar  pro- 
tection to  negotiable  instruments,  be- 
cause it  would  seriously  embarrass 
mercantile  transactions  to  expose 
tiie  trader  to  the  consequences  of 
having  the  bill  or  note  passed  to  him 
impeached  for  some  covert  defect." 
1  Dan.  Neg.  Inst.  6th  ed.  §  197. 

The  rule  constituting  an  excep- 
tion to  it  rests  upon  the  legislative 
intention  and  enactment.  An  in- 
strument which  a  statute,  expressly 
or  through  necessary  implication, 
declares  void,  strictly  speaking,  is  a 
simulacrum  only.  It  is  without  legal 
efflcacy.  It  cannot  obligate  a  party 
or  supi>ort  a  right.  In  Claflin  v. 
Boorum,  122  N.  Y.  385.  388,  25  N. 
E.  861,  we  said :  "A  note  void  in  its 
inception  for  usury  continues  void 
forever,  whatever  its  subsequent 
history  may  be.  It  is  as  void  in  the 
hands  of  an  innocent  holder  for 
value  as  ft  was  in  the  bands  of  those 
who  made  the  usurious  contract. 
No  vitality  can  be  given  to  it  by  sale* 
or  exchange,  because  that  which  the 
statute  has  declared  void  cannot  be 
made  valid  by  passing  through  the 
channels  of  trade." 

The  rule  has  general  recognition 
in  judicial  opinion.  Eastman  v. 
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Shaw,  65  N.  Y.  522 ;  Vallett  v.  Park- 
er, 6  Wend.  615;  Harper  v.  Young, 
112  Pa.  419,  3  Atl.  670;  Kendall  v. 
Robertson,  12  Cush.  156;  Eagle  v. 
Kohn,  84  HI.  292 ;  Sondheim  v.  Gil- 
bert, 117  Ind.  71,  5  L.R.A.  482,  10 
Am.  St  Rep.  23,  18  N.  £.  687; 
Bohon  V.  Brown  (Union  Nat.  Bank 
V.  Brown)  101  Ky.  354,  38  L.R.A. 
503,  72  Am.  St.  Rep.  420,  41  S.  W. 
273 ;  Birmingham  Trust  &  Sav.  Co. 
V.  Curry,  160  Ala.  370, 135  Am.  St. 
Rep.  102,  49  So.  319;  Snoddy  v. 
American  Nat.  Bank,  88  Tenn.  573, 
7  L.R.A.  705,  17  Am.  St  Rep.  918, 
13  S.  W.  127;  German  Bank  v.  De 
Shon,  41  Ark.  331,  and  cases  cited. 
The  fact  that  the  holder  when  he 
took  the  paper  did  not  know  that  it 
had  had  no  inception,  that  no  prior 
party  could  sue  upon  it  and  that  he 
was  loaning  money  upon  it,  does  not 
affect  the  rule.  He  is  bound  to  know 
the  character  of  the  paper  he  is 
dealing  in.  Eastman  v.  Shaw,  65 
N.  Y.  522, 530 ;  Miller  v.  Zeimer,  111 
N.  Y.  441,  18  N.  E.  716. 

The  statutes  of  this  state  fix  the 
rate  of  interest  upon  the  loan  or  f  or- 
beuance  of  money  at  $6  upon  $100 
for  one  year,  and  at  that  rate,  for  a 
greater  or  less  sum,  or  for  a  longer 
or  shorter  time,  forbid  the  taking  of 
a  greater  rate,  and  provide :  "All 
bonds,  bills,  notes,  .  .  .  where- 
upon or  whereby  there  shall  be  re- 
served or  taken,  .  ,  .  any  great- 
er sum,  or  greater  value,  for  the  loan 
or  forbearance  of  any  money,  goods 
or  other  things  in  action,  than  is 
above  proscribed,  shall  be  void. 
Whenever  it  shall  satisfactorily  ap- 
pear by  the  admissions  of  the  de- 
fendant, or  by  proof,  that  any  bond« 
bill,  note,  assurance,  pledge,  convey- 
ance, contract,  securiiy  or  any  evi- 
dence of  debt,  has  been  taken  or  re- 
ceived in  violation  of  the  foregoing 
provisions,  the  court  shall  dedare 
the  same  to  be  void,  and  enjoin  any 
prosecution  thereon,  and  order  the 


same  to  be  surrendered  and  can- 
celed." General  Business  Law  (Con- 
sol.  Laws,  chap.  20)  §§  370,  371, 
373. 

The  statute  is  peremptory  and  un- 
equivocal in  enacting  that  a  usu- 
rious obligation  is  absolutely  void. 

The  legislature  did  not  ^  enact- 
ing §  96  of  the  Negotiable  Instru- 
ments Law,  intend  to  abrogate  the 
rule  we  have  stated. 
The  statute  declar-  ESSySlSi^*^ 
ing  the  usurious  in-  5mSSSI*i2w. 
strument  void  is  not 
repealed,  expressly  or  through  im- 
plication. The  court  is,  under  its 
command,  to  declare  it  void,  enjoin 
prosecution  of  it  and  order  it  to  be 
surrendered  and  canceled,  whenever 
satisfactory  proof  of  its  usurious 
character  appears.  It  is  a  pretense, 
and  ineffectual  as  a  source  of  obli- 
gation or  of  right  It  is  unsub- 
stantial and,  within  the  intendment 
of  the  Negotiable  Instruments  Law, 
is  not  a  negotiable  instrument,  and 
cannot  be  acted  upon  or  affected  by 
it.  Section  96  is  a  declaration  of 
the  general  principle  stated  by  us, 
and  has  not  relevancy  to  the  rule 
which  is  an  exception  to  it. 

Our  conclusion  is  in  harmony 
with  judicial  decisions  of  other 
states.  Perry  Sav.  Bank  v.  Fitz- 
gerald, 167  Iowa,  446,  149  N.  W. 
497;  Eskridge  v.  Thomas,  79  W. 
Va.  322,  L.R.A.1918C,  769,  91  S.  E. 
7;  Lawson  v.  First  Nat.  Bank,  31 
Ky.  L.  Rep.  318, 102  S.  W.  324;  Geo. 
Alexander  &  Go.  v.  Hazelrigg,  123 
Ky.  677,  97  S.  W.  353;  Citizens' 
Bank  v.  (Mttenden  Record-Press, 
150  Ky.  634.  150  S.  W.  814; 
Twentieth  Street  Bank  v.  Jacobs,  74 
W.  Va.  625,  82  S.  1^,  320,  Ann.  Cas. 
1917D,  695. 

The  judgment  should  be  affirmed, 
with  costs. 

Hiscock,  Ch.  J.,  and  Cnddeback, 
Cardozo,  Found,  Ciane^  and  Ah- 
drewB»  JJ.,  concur. 
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ANNOTATION. 
Negotiable  Instnimente  Law  as  affecting  defense  of  nnvy. 


L  In  general,  1447. 

IL  As  against  bona  fide  irarehaBer  of  pa- 
per which  had  its  ineeptton  in  hands 
of  prior  party  goil^  of  osnry,  1447. 
lU.  As  against  one  taking  paper  at 
osnriouB  discount  in  ignorance  of 
fact  that  it  had  no  prior  inception, 
1448. 

/.  In  general. 

Two  situations  relating  to  usury, 
so  far  as  that  defense  has  been  urged 
against  those  designated  as  bona  fide 
holders,  are  presented,  which  it  is  in- 
tended to  discuss  in  the  present  note. 
In  other  words,  the  usury  which  has 
been  urged  as  a  defense  has  been  of 
two  classes,  viz.:  (a)  Usury  between 
the  original  parties  to  instrument,  not 
participated'  in  by  the  purchaser 
thereof;  and  (b)  usury  in  the  pur- 
chase of  a  bill  or  note  which  has, 
without  the  purchaser's  knowledge, 
no  inception  prior  to  the  purchase. 
The  reported  case  (Sabine  t.  Paing, 
ante,  1444)  is  of  the  latter  class. 

It  has  been  held  in  cases  governed 
by  the  Negotiable  Instruments  Act 
that  the  defense  of  usury  is  available 
as  against  one  not  a  bona  fide  holder. 
Bruck  V.  Lambeck  (1909)  63  Misc. 
117, 118  N.  Y.  Supp.  494;  Kass  v.  Blum- 
berg  (1913)  142  N.  T.  Supp.  644; 
Keene  v.  Behan  (1906)  40  Wash.  606, 
82  Pac.  884. 

//.  Aa  agatnat  hona  -JUSm  pim^aef*  of 
paper  whUA  had  tts  inception  in  hands 

of  prior  party  ouilty  of  tMury. 

There  Is  a  difference  of  judicial 
opinion  as  to  the  effect  of  the  pro- 
visions of  the  Negotiable  Instruments 
Act  with  reference  to  bona  flde  hold- 
ers, upon  the  availability  of  the  de- 
fense of  usury  against  such  a  holder. 
It  is  the  view  of  some  courts  that 
that  act  does  not  relieve  a  bona  fide 
holder  of  the  defense  of  usury,  where 
a  general  statute  makes  usurious  con- 
tracts void.  Crusins  v.  Siegman 
(1913)  81  Misc.  867,  142  N.  T.  Supp. 
848.  But  see  other  New  York  cases 
CMttia,  infra.    Eskridge  t.  Thomas 


(1916)  79  W.  Va.  322,  L.R.A.1918C, 
769,  91  S.  B.  7. 

This  is  the  theory  of  the  reported 
case,  although  the  facts  of  that  case 
bring  it  within  the  class  discussed  in 
subdivision  III.  infra. 

This  has  also  been  held  where  the 
statute  relatinar  to  usury,  while  not 
expressly  making  the  usurious  con- 
tract void,  has  been  construed  by  the 
court  to  have  this  effect  Perry  Sav. 
Bank  v.  Fitzgerald  (1914)  167  Iowa, 
446,  149  N.  W.  497. 

The  provision  of  the  Negotiable  In- 
struments Act  which  has  been  relied 
upon  to  relieve  a  bona  fide  holder  of 
the  defense  of  usury  !s  that  providing 
that  the  holder  in  due  course  holds 
the  instrument  "free  from  any  defect 
of  title  of  prior  parties  and  free  from 
defenses  available  to  prior  parties 
among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the 
full  amount  thereof  against  all  parties 
liable  thereon"  Consol.  Laws,  chap. 
38,  §  96.  The  reasoning  by  which  the 
courts  arrive  at  the  above  conclusion 
is,  in  brief,  that  thus  to  relieve  a  bona 
fide  holder  of  the  defense  would  be 
in  effect  to  repeal  the  general  statu- 
tory provisions  relating  to  usury. 
Such  statutory  provisions  not  being 
directly  repealed  by  tiie  Negotiable 
Instrumento  Act,  it  Is  necessary  to 
bring  into  operation  the  doctrine  of 
repeal  by  implication,  which  is  not 
favored.  The  courts  therefore  con- 
clude that  the  general  statutory  pro- 
visions must  be  given  effect.  Perry 
Sav.  Bank  v.  Fitzgerald  (Iowa)  supra. 

Entoring  into  the  provisions  of  the 
Negotiable  Instruments  Act  more 
specifically,  it  has  been  stated  tikat 
the  clause  of  that  act  ttist  a  holder 
in  due  course  takes  "free  from  de- 
fenses available  to  prior  parties 
among  themselves"  must  be  construed 
in  connection  with  the  law  as  it  ex- 
isted prior  to  the  enactment  thereof. 
In  a  state  in  which  usury  is  treated 
as  in  the  Bature  of  a  forfeiture,  and 
properly  urged  against  the  contract. 
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into  whosesoever  hands  it  may  pass, 
it  Is  stated  that  usuiy  is  in  the  nature 
of  a  defense  which  is  not  "available 
to  prior  parties  among  themselves" 
aIone»  but  Is  available  as  between  the 
maker  of  the  instrument  and  the 
world.  A  fair  construction  of  this 
provision  of  the  Negotiable  Instru- 
ments Act  is  held  to  be  that  a  holder 
in  due  course  is  protected  against 
such  defenses  as  are  available  be- 
tween prior  parties,  but  takes  the  in- 
strument subject  to  any  defense  that 
the  parties  thereto  may  have^  under 
the  law  then  in  force,  urged  against 
the  instrument  in  the  hands  of  tliird 
parties.  Ibid, 

The  provision  of  the  Negotiable  In- 
struments Act  that  a  holder  in  due 
course  may  enforce  payment  of  the 
instrument  against  all  parties  liable 
thereon  has  been  stated  to  mean  that 
payment  of  the  instrument  may  be  en- 
forced in  the  full  amount  thereof 
against  parties  claiming  as  a  defense 
thereto  that  the  title  of  the  indorser 
was  defective,  or  a  defense  which  was 
only  available  between  the  prior  par- 
ties thereto.  Ibid. 

On  the  contrary,  it  Is  the  view  of 
some  courts,  even  in  Jurisdictions  in 
which  nsnrioas  contracts  are  declared 
void  statates,  tiiat  the  Negotiable 
Instruments  Law  does  relieve  a  bona 
fide  holder  of  the  defense  of  usury. 
Wood  V.  Babbitt  (1907)  149  Fed. 
818;  Elar  v.  Xostiuk  (1909)  65  Misc. 
199,  119  N.  Y.  Supp.  683;  Ernst 
Oeser  ft  Ca  v.  Behrend  (1916)  89  Misc. 
891,  161  N.  T.  Snpp.  878;  Broadway 
Trust  Co.  V.  Hanheim  (1905)  47  Misc. 
416,  96  N.  Y.  Supp.  93;  Laughlin.  J., 
in  Schlesinger  v.  Kelly  (1906)  114 
App.  Div.  646,  99  N.  Y.  Supp.  1083, 
and  Willard  Bartlett,  J.,  in  Schle- 
singer  v.  Gilhooly  (1907)  189  N.  Y.  1, 
81 N.  E.  619, 12  Ann.  Gas.  1188,  are  of 
this  opinion. 

Apparently  the  decision  in  Emanuel 
V.  Misicki  (1914)  149  N.  Y.  Supp.  906, 
to  the  effect  that  usury  is  not  an 
available  defense  against  a  bona  fide 
holder,  is  under  the  Negotiable  In- 
struments Law. 

In  Horowitz  v.  WoIIowitz  (1908) 
69  Misc.  620.  IID  N.  Y.  Supp.  972.  the 
defense  of  usury  in  the  inception  of 


the  note  was  held  not  available  to  an 
indorser  of  a  negotiable  note  under 
the  Negotiable  Instruments  Law,  on 

the  theory  that,  under  the  Negotiable 
Instruments  I^aw,  "every  indorser 
who  indorses  without  qualification 
warrants  to  all  subsequent  holders  in 
due  course;   .  (2)  that  the  in- 

■trument  is  at  the  time  of  his  in- 
dorsement valid  and  consistent" 
This  piovision  of  the  Negotiable  In- 
struments Law  runs  in  favor  only  of 
holders  in  due  course;  one  not  a  hold- 
er in  due  course  cannot  claim  any 
advantage  thereunder.  Bruck  v.  Lam- 
beck  (1909)  63  Misc.  117.  118  N.  Y. 
Supp.  494.  In  Bruck  V.  Lambeck 
(N.  Y. )  supra,  the  indorsers  were  ac- 
commodation parties  and  original 
parties  to  the  instrument,  and  for  this 
reason  also  this  provision  of  the  Ne- 
gotiable Instruments  Law  was  held 
not  applicable. 

Knowledge  of  usury  was  held  to 
preclude  the  holder  of  a  negotiable 
instrument  from  becoming  a  holder  in 
due  course  in  an  action  against  an 
Indorser  in  Kass  v.  Blumberg  (1913) 
142  N.  Y.  Supp.  544. 

It  appears  from  the  foregoing  that 
there  is  a  conflict  in  the  New  York 
cases  as  to  the  effect  of  the  Negoti- 
able Instruments  Act,  upon  the  de- 
fense of  usury  against  a  bona  fide 
holder.  The  decision  in  the  reported 
case  (Sabine  v.  Paine,  ante,  1444) 
settles  this  question  if  the  question 
there  decided,  as  stated  by  the  court, 
is  taken  in  its  broad  meaning.  For 
the  court  states  that  the  case  presents 
the  single  question,  "Is  a  usurious 
promissory  note  enforceable  by  a 
holder  in  due  course?"  It  is  a  fact, 
however,  that  the  party  designated 
in  the  reported  case  as  a  holder  in  due 
course  was  the  party  guilty  of  the 
usury.  Such  a  party,  although  des- 
ignated a  holder  in  due  course,  does 
not  occupy  as  favorable  a  position  as 
a  bona  fide  holder  of  a  bill  or  note  on 
which  usnry  was  exacted  by  a  prior 
party. 

ill.  Am  apatoaC  one  toMno  piiper  «• 
iMuHou«  MboouhU  in  ignortmee  mf  fat0 
that  it  had  no  prior  inception. 

Where  negotiable  paper  which  has 
had  no  valid  inception  is  aegotUted 
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at  a  usurious  discount  to  one  who  has 
no  knowledge  of  the  lack  of  inception, 
the  courts  are  not  agreed  whether  the 
transaction  Is  nsurious.  To  come 
within  the  scope  of  this  discassion  it 
is  necessary  that  the  transaction  be 
i^garded  as  usurious,  and  the  ques- 
tion herein  annotated  does  not  arise 
in  those  jurisdictions  in  which  the 
transaction  is  not  regarded  as  usuri- 
ous. It  has  been  held  that  the  Ne- 
gotiable Instruments  Law  has  not 
changed  or  affected  the  rule  that  such 
a  transaction  is  usurious.  Strickland 
V.  Henry  (1901)  66  App.  Div.  23,  73 
N.  Y.  Supp.  12;  Oppikofer  v.  Murphy 
(1911)  146  App.  Div.  581,  131  N.  Y. 
Supp.  168;  Simpson  v.  Hefter  (1904) 
42  Misc.  482,  87  N.  Y.  Supp.  243. 

The  court  in  the  reported  case 
(Sabinx  v.  Fainb»  ante,  1444)  does 
not  discuaa  the  quealion  wheUier 
the  purchase  at  a  nsnrious  diaconnt, 
of  a  note  which  has  had  no  valid  in- 
ception, is  usurious,  where  the  pur- 
chaser had  no  knowledge  of  the  lack 
of  inception,  but  treats  such  a  trans- 
action as  usurious  and  regards  the 
purchaser  as  a  bona  fide  holder.  The 
court  thus  states  the  quesUon  to  be 
decided,  as  follows:  "Is  a  nsori- 
ouB  promissory  note  enforceable  by 
a  holder  in  due  course?"  It  seems 
clear  that  the  Negotiable  Instruments 
Act  does  not  affect  the  rii^ts  of  such 


a  holder,  for  the  act  only  frees  a  hold- 
er in  due  course  from  "any  defect  of 
title  of  prior  parties"  and  "defenses 
available  to  prior  parties  among 
themselves,"  while  the  defense  in  the 
reported  case  was  a  defense  based 
upon  a  usurious  exaction  by  the  party 
against  whom  it  was.  urged.  There 
is  a  clear  distinction  between  such  a 
case  and  one  in  which  the  usury  was 
between  prior  parties,  neither  partic- 
ipated in  by  the  purchaser  nor  known 
to  him.  These  questions  are  very 
clearly  distinguished  in  Kennedy  v. 
Heyman  (1918)  183  App.  Div.  421, 170 
N.  Y.  Supp.  828,  where,  in  an  action 
by  the  purchaser  of  an  accommoda- 
tion note  from  the  accommodated 
party  at  a  usurious  discount  against 
the  maker,  whose  contention  was  that 
the  note  was  void  for  asury,  eases 
dealing  with  usury  exacted  of  the 
maker  by  his  immediate  transferee, 
where  the  note  had  thereafter  come 
into  the  hands  of  the  bona  fide  holder 
in  due  course,  were  urged  upon  the 
court  as  precluding  the  defense.  In 
answer  to  this  argument,  the  court 
distinguishes  the  two  questions  and 
states  that  the  question  in  1th.e  case 
at  bar  was  whettier  a  party  "whose 
receipt  of  a  note  constituted  Its  incep- 
tion can  recover  thereon  if  it  be 
tainted  with  usury  exacted  by  him  at 
such  inception.**  W.  A.  EL 


STATE  OF  MINNESOTA  EX  BEL.  BICHABD  S.  WILCOZ»  Appt, 

V. 

ANNA  M.  RYDER,  Respt 


SAME,  Appt, 

V. 

G.  E.  GILBERT  et  al.,  Bespts. 


SAME,  Appt, 
A.  M.  WHITFORD  et  al.,  Bespts. 

Mtnme»ota  Supt-eme  Court— June  IB,  10i^, 

(126  Minn.  95,  147  N.  W.  963.) 

Nuisance  —  abatement  in  equity. 

1.  Independently  of  statute,  tiie  jurisdiction  of  equity  extended  to  abate- 
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znent  of  nuisances  long  prior  to  the  enactment  of  Laws  1913,  chap.  662, 
relating  to  abatement  of  bawdyhouses,  and  the  legislature  had  power, 
subject  only  to  constitutional  limitations,  to  extend  such  jurisdiction  to 
the  general  subject-matter  of  such  act. 

[See  note  on  this  qttestion  beginning  on  page  1474.] 


Statute  —  presumption  of  constitu- 
tionality. 

2.  In  the  enactment  of  statutory 
law,  the  lefifislature  is  presumed  to 
have  intended  to  keep  within  constitu- 
timal  bounds,  and,  unless  a  statute  is 
unconstitutional  beyond  a  reasonable 
doubt,  it  must  be  sustained. 

[See  25  R.  G.  L.  1000.] 
Nuisance  —  bawdyhouse  —  abateamt 

statute  —  character. 

5.  Laws  1913,  chap.  562,  held  in- 
tended by  the  legislature  to  be  a  civil, 
as  distin^isbed  from  a  penal,  act, 
especially  in  view  of  the  fact  that, 
when  it  was  enacted,  the  criminal 
aspect  of  maintenance  of  bawdyhouses 
was  already  fully  covered  by  existing 
statutes  which  had  not  resulted  in  ef- 
ficient repression  of  the  evil  aimed  at 

[See  25  R.  C.  L.  1012.] 
Juiy  —  snppressimi  of  nuisance  — 
right. 

4.  Since  the  constitutional  right  to 
jury  trial  merely  preserves  such  right 
as  it  existed  when  the  Constitution 
was  adopted,  and  is  inapplicable  to 
actions  baaed  upon  equitable  causes 
of  action  or  for  equitable  relief  alone. 
Laws  1913,  chap.  562,  being  manifestly 
intended  to  repress  the  nuisance  of 
bawdyhouses  by  equitable  attack  upon 
the  property  of  those  engaged  in  or 
abetting  them,  and  not  to  punish  of- 
fenders by  infliction  of  personal  pen- 
alties, except  as  for  contempt,  does  not 
violate  the  constitutional  guaranty  of 
jury  trial  merely  because  the  thing  de- 
clared a  nuisance,  and  against  which 
the  remedies  of  the  act  are  provided, 
would,  in  its  maintenance,  have  con- 
stituted a  crime  at  the  time  of  the 
adoption  of  the  Constitution. 

[See  16  R.  C.  L.  209.  210.] 
Nuisance  —  abatement  —  character  of 

act 

6.  The  act  is  not  penal,  either  in  its 
general  aspect,  or  in  its  deteils,  with 
reference  to  forfeiture  and  sale  of 
personal  property  used  in  mainteining 
the  nuisance,  the  closing  to  all  pur^ 
poses,  for  one  year,  of  premises  in 
which  the  lewd  business  is  carried  on, 
the  imposition  of  a  money  exaction 
against  the  property  and  persons  par- 
ticipating in  the  nuisance,  or  other- 
wise ;  and  hence  it  neither  violates  the 


Constitution,  as  denying  jury  trial  in 
criminal  proceedings,  nor  contravenes 
constitutional  limitetions  as  to  exces- 
sive fines  and  unusual  punishments, 
right  to  be  confronted  by  witnesses, 
testifying  against  oneself,  and  bills  of 
attainder  and  ex  post  facto  laws. 

[See  12  R.  a  L.  130;  26  R.  a  L. 
1086.] 

Equity  —  roi^resBion  of  nuisance  — 

jury. 

6.  Viewed  as  a  civil  action,  proceed- 
ings under  the  act,  being  equitable,  do 
not  require  a  jury  trial,  and  the  court, 
having  properly  assumed  jurisdiction 
thereof,  had  power  to  grant  full  re- 
lief, incidentel  as  well  as  primary. 

[See  20  R.  C.  L.  483-485.] 

Statute  —  partial  invalidity  —  effect 

7.  Section  7  of  the  act  relating  to 
the  right  of  the  owner  of  the  premises 
to  obtain  release  thereof  by  giving 
bond  and  paying  costs  is  unnecessarily 
drastic,  but  the  other  sections  are  not 
affected  thereby,  even  if  it  be  held  in- 
valid. 

[See  25  R.  C  L.  1003.] 

Forfeitare  —  power  to  enfwce. 

8.  The  act  is  not  invalid  as  entail- 
ing unconstitutional  forfeitures  of  es- 
tate upon  conviction  for  an  offense,  tiie 
legislatore  having  power  to  provide 
for  specific  forfeitures  for  specific 
acte,  including  total  destruction,  in  a 
proper  case,  of  pxoptacty  per  se  in- 
nocent; nor  does  It  autiimlze  sununary 
forfeitures  and  penalties  without  suffi- 
cient notice  and  hearing. 

[See  6  R.  C.  L.  478-480;  12  R.  C.  L. 
124.] 

Constitutional  law  —  police  power. 

9.  The  act,  in  ite  remedial  details 
as  well  as  ite  general  purpose,  is  a 
proper  exercise  of  the  police  power, 
under  the  test  that  a  police  measure 
must  fairly  tend  to  accomplish  the 
purpose  of  Ite  enactment,  and  must  not 
go  beyond  the  reasonable  demands  of 
the  occasion. 

[See  6  R.  C.  L.  236  et  seg.] 

Statutes  —  construction  —  upholding 
constitutionality. 

10.  If  the  language  used  in  a  sUt- 
ute  is  reasonably  susceptible  of  two 
constructions,  one  rendering  it  consti- 
tutional and  the  other  not,  the  former 
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must  be  adopted  although  the  other 
is  the  more  natural. 

[See  25  R.  C.  L.  1002.] 
Joiy  —  abatonent  of  nnisaBCe  —  ef- 
fect of  providing  penalty. 
11.  A  provision  in  a  statute  provid- 
ing for  we  abatement  of  bawdyhouses 
as  a  public  nuisance,  or  a  penalty  to 
be  imposed  as  part  of  the  proceedings, 
upon  the  property  and  the  accused, 
and  entered  and  collected  as  a  tax  up- 
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on  the  property,  and  applied,  so  far 
as  necessary,  to  payment  of  costs,  does 
not  render  tiie  statute  penal  so  as  to 
entitle  accused  to  trial  by  jury, 

[See  25  R.  a  L.  1086.] 
Evidence  —  knowlec^  of  nse  of  prop- 
erty —  presumption. 
12.  The  owner  of  property  is  pre- 
sumed to  know  the  business  conducted 
thereon. 

[See  10  B.  C.  U  874.] 


Appeal  hy  plaintiff  from  judgment  of  the  District  Court  for  Ramsey 
County  (Dickson,  J.)  in  plaintifTs  favor  in  part  only,  in  separate  actions 
brought  for  the  abatement  of  bawdyhouses.  Reversed  in  part 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Richard  D.  O'Brien  and 
Patrick  J.  Ryan  for  appellant. 

Messrs.  Thomas  J.  Newman,  James 
Cormican,  James  Schoonmaker,  Wil- 
liam F.  Hunt,  S.  J.  Donnelly,  and 
Harry  Weiasv  for  respondents : 

The  puni^iments  prescribed  by  the 
act  are  not  only  desi^rnated  by  the  leg- 
islature as  a  penalty,  but  they  also 
come  within  the  ordinary  meaning  of 
the  word. 

13  Am.  &  Eng.  Sne.  Law,  2d  ed.  1,  2. 

Defendants  are  guaranteed  a  jury 
trial  by  the  Constitution. 

Whallon  v.  Bancroft,  4  Minn.  109, 
Gil.  70;  Mille  Lacs  County  v.  Morrison, 
22  Minn.  178;  Lommen  v.  Minneapolis 
Gaslight  Co.  65  Minn.  196,  38  LJRJV. 
437,  60  Am.  St.  Rep.  450.  68  N.  W.  53; 
Peters  v.  Dulutii,  119  Minn.  96,  41 
L.R.A.(N.S.)  1044,  137  N.  W.  390; 
Kennedy  v.  Raught,  6  Minn.  235,  Gil. 
155;  State  ex  rel.  Erickson  v.  West, 
42  Minn.  147,  43  N.  W.  845;  United 
States  v.  Choteau,  102  U.  S.  611,  26 
L.  ed.  249;  Colon  v.  Lisk,  153  N.  Y. 
188,  60  Am.  St.  Rep.  609,  47  E.  302; 
Gilflllan  v.  Ryder,  22  Minn.  87;  North 
Pennsylvania  Coal  Co.  v.  Snowden,  42 
Pa.  488,  82  Am.  Dec.  580,  14  Mor.  Min. 
Rep.  294;  Campbell  v.  SUte,  171  Ind. 
702,  87  N.  E.  212;  State  v.  Murphy,  71 
Vt.  127, 41  Atl.  1037;  Carleton  y.  Rugg, 
149  Mass.  650,  5  LJIA.  193.  14  Am. 
St  Rep.  446,  22  N.  E.  55;  Eirkland  v. 
State,  72  Ark.  171,  65  L.R.A.  76,  105 
Am.  St  Rep.  25,  78  S.  W.  770,  2  Ann. 
Gas.  242;  Ex  parte  Allison,  99  Tex. 
455,  2  L.R.A.(N.S.)  1111,  122  Am.  St 
Rep.  653,  90  S.  W.  870. 

The  act  is  void  under  art  1,  §  5,  of 
the  Constitution,  for  the  reason  that  it 
imposes  an  excessive  fine  and  inflicts 
an  unusual  punishment 


Robison  v.  Miner,  68  Mich.  549,  37 
N.  W.  21. 

A  statute  which  autiiorizes  a  convic- 
tion of  crime  upon  a  presumption 
alone,  without  proof  of  the  crime  de- 
nounced by  the  law,  is  unconstitution- 
al as  depriving  the  accused  of  trial  by 
jury,  and  also  as  depriving  him  of  his 
property,  and  liberty  without  process 
of  law. 

Meyer  v.  Berlandi.  39  Minn.  438,  1 
L.R.A.  777,  12  Am.  St  Rep.  663,  40  N. 
W.  513;  8  Cyc.  820;  People  v,  Lyon,  27 
Hun,  180;  State  v.  Beswick,  13  R.  I. 
211,  43  Am.  Rep.  26;  State  v.  Kartz, 
13  R.  I.  528;  People  v.  Toynbee,  2  Park. 
Crim.  Rep.  490;  Wynehamer  v.  People, 
13  N.  Y.  378;  People  ex  rel.  Ravmond 
V.  Warden,  82  Misc.  525,  143  N.  Y. 
Supp.  912. 

The  legislature  has  no  power  to  de- 
clare property  to  be  a  public  nuisance 
which  is  not  a  nuisance  per  se,  and 
provide  for  the  abatement  of  the  nui- 
sance by  a  destruction  or  forfeiture  of 
the  property. 

Colon  V.  Lisk,  158  N.  Y,  188,  60  Am. 
St  Rep.  609,  47  N.  E.  302;  Hey  Sing 
leck  V.  Anderson,  57  Cal.  261.  40  Am. 
Rep.  115;  Lowry  v.  Rainwater,  70  Mo. 
162,  35  Am.  Rep.  420;  Dunn  v.  Bur- 
leigh, 62  Me.  24;  State  v.  Robbins,  124 
Ind.  SQ8,  8  iat.A.  438,  24  N.  E.  978; 
McGonnell  McKillip,  71  Neb.  712.  66 
LJK.A.  611,  115  Am.  St  Rep.  614,  99 
K.  W.  505,  8  Ann.  Cas.  898;  Lawton  v. 
Steele,  119  N.  Y.  226,  7  L.R.A.  134,  16 
Am.  St.  Rep.  813,  23  N.  E.  878,  152  U. 
S.  139,  38  L.  ed.  389,  14  Sup.  Ct.  Rep. 
499;  Clement  v.  Rabbach,  62  Misc.  27, 
115  N.  Y.  Supp.  162;  State  v.  Derrv. 
171  Ind.  18,  131  Am.  St.  Rep.  237,  85 
N.  E.  765;  San  Antonio  v.  Salvation 
Army,  —  Tex.  Civ.  App;  — ,  127  S.  W. 
860. 
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Brown*  J.,  delivered  the  opinion  of 
the  court : 

Three  separate  actions  under 
Laws  1913,  p.  815,  chap.  562,  for 
abatement  of  bawdyhouses.  The 
complaints  were  sufilcient  in  form 
and  substance  to  authorize  full  re- 
lief under  the  statute,  and  all  de- 
fendants, except  Towne,  upon  whom 
no  service  of  summons  was  made, 
answered  to  the  followinsr  effect: 
Defendant  Gilbert  admitted  that 
she  resided  in  and  worked  as  house- 
keeper of  the  house  claimed  to  be  a 
nuisance,  but  denied  the  other  alle- 
gations of  the  complaint.  Defend- 
ant Drewry  admitted  ownership  of 
the  premises,  alleged  the  leasing 
thereof  to  one  Harrigan,  uid  de- 
nied acquaintance  or  dealings  with 
defendant  Gilbert,  and  knowledge  or 
notice  of  her  occupancy  of  the 
premises  or  the  use  thereof  alleged. 
Defendant  Ryder  admitted  owner- 
ship, occupancy  and  control  of  the 
building,  and  denied  all  other 
allegations.  Defendant  Whitford, 
charged  with  maintenance  of  the 
house,  denied  the  charge,  and  de- 
fendant Towne,  alleged  to  be  the 
owner  thereof,  did  not  appear.  The 
court  found  that  defendants  Whit- 
ford and  Ryder  were  engaged  as 
claimed,  that  defendant  Harrigan 
was  lessee  from  defendant  Drewry 
and  owned  the  personal  property 
used  therein,  defendant  Gilbert  be- 
ing his  housekeeper,  aiding  and 
abetting  in  the  conduct  of  the  busi- 
ness, and,  further,  that  defendant 
Drewry,  by  the  exercise  of  reason- 
able diligence,  could  have  ascer- 
tained and  known  of  the  use  made 
of  BVich  premises.  No  findings  were 
made  against  defendant  Towne. 
Plaintiff  was  found  entitled  to  in- 
jimctions  perpetually  restraining 
all  defendants,  except  Towne,  from 
further  conducting  or  maintaining 
the  public  nuisances  alleged,  but  no 
other  relief,  and  appealed  from  the 
judgments  entered  accordingly. 

Defendants'  point  as  to  insuffi- 
ciency of  the  assignments  of  error 
is  overruled  because  nonprejudicial, 
and  we  proceed  to  the  merits.  All 
questions  raised  hinge  upon  the 


oonstitutionality,  effect,  and  con- 
struction of  the  act  referred  to, 
which,  being  too  voluminous  to 
quote  in  full,  may  be  snmmariwd 
as  follows: 

Sec.  1.  "Whosoever  shall  erect 
establish,  continue,  maintain,  use, 
own,  or  lease"  any  building,  et&, 
used  for  lewdness,  etc.,  is  guUty  of 
a  nuisance,  and  such  buildhig,  etc., 
and  also  the  movable  personalty  so 
used  itself,  constitute  a  nuisance 
subject  to  abatement  as  such. 

Sec.  2.  "An  action  in  equity"  to 
perpetually  enjoin  the  nuisance  and 
to  restrain  all  parties  from  main- 
taining or  allowmg  it  may  be  mahi- 
tained  in  the  name  of  the  state  up- 
on relation  of  the  county  attorney  or 
any  citizen  of  the  county,  defendants 
to  be  served  as  in  other  acti(»is,and 
the  court,  or  judge  in  vacation, 
"shall,"  without  requiring  bond,  al- 
low a  temporary  injunction,  if  sat- 
isfied by  affidavits  or  other  evidence 
previously  ordered  to  be  produced, 
of  the  existence  of  the  nuisance, 
and,  upon  application  for  such  writ, 
an  ex  parte  restraining  order  may 
issue,  restraining  all  persons  from 
interfering  with  the  movable  prop- 
erty used  in  conducting  the  nid- 
sance,  the  same  to  be  served  by 
handing  to  and  leaving  with  the  per- 
son in  charge  of  the  property  or  re- 
siding in  the  premises  a  copy  there- 
of, or  by  posting  a  copy  on  the 
premises,  etc.,  or  by  both.  The 
serving  officer  shall  forthwith  make 
return  into  court  and  also  inven- 
tory the  movable  property.  Three 
days'  written  notice  shall  be  given 
defendants  of  the  hearing  of  the 
application  for  the  temporary  in- 
junction, which,  however,  iasues  as 
a  matter  of  course  if  the  case  be 
continued  upon  their  application. 
Defendants  notified  shall  serve  an- 
swers before  date  set  for  hearing, 
and  extension  of  time  to  answer, 
though  allowable  by  the  court,  shall 
not  prevent  issue  of  a  temporary 
writ.   Injunction  granted  binds  all 
defendants  throughout  the  judicial 
district,  and  its  violation  consti- 
tutes contempt. 

Sec.  3.  Action  is  triable  as  other 
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actions  in  the  district  court.  Evi- 
dence of  general  reputation  of  the 
place  is  admissible  to  prove  exist- 
ence of  the  nuisance,  and  ''shall  be 
prima  facie  evidence"  thereof,  and 
of  knowledge  thereof  and  acqui- 
escence and  participation  therein  by 
all  persons  in  possession  of  the 
property  used  in  conducting  the 
same  or  having  any  interest  therein. 

Sec.  4.  Contempt  in  proceedings 
under  the  act  or  in  violating  cmy  in- 
junction or  restraining  order  issued 
thereunder  is  punishable  after  sum- 
mary trial,  "by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one 
thousand  dollars  or  by  imprison- 
ment in  the  county  jail  not  less  than 
three  nor  more  than  six  months  or 
by  both  fine  and  imprisonment." 

Sec  6.  Upon  proof,  in  either  the 
equity  acticm  or  in  a  criminal  pro- 
ceeding in  the  district  court,  of  the 
existence  of  the  nuisance,  an  order 
of  abatement  shall  be  entered  as 
part  of  the  judgment  in  the  case, 
directing  remov^  of  all  the  movable 
personalty  referred  to,  and  sale  of 
such  thereof  as  belongs  to  defend- 
ants notified  or  appearing,  and  also 
'the  effectual  clotdng  of  the  building 
or  place  against  its  use  for  any  pur- 
pose" for  one  year  unless  sooner  re- 
leased. Owners  of  unsold  per- 
sonalty must  appear  and  claim  same 
within  ten  days  after  the  order  of 
abatement  is  made,  and  prove  inno- 
omce  "to  the  satisfaction  of  the 
court"  of  knowledge  of  said  use 
thereof,  and  also  inability  to  have 
acquired  such  knowledge  by  reason- 
able care  and  diligence;  every  de- 
faidaiit  being  presumed  to  have 
known  the  general  reputation  of  the 
place.  If  ^eir  innocence  is  thus  es- 
tablished, the  property  shall  be 
delivered  to  them,  but  otherwise 
sold.  Breaking,  entering,  or  using 
the  place  so  closed  constitutes  con- 
tempt. 

Sec.  6.  Upon  establishment  of  the 
existence  of  a  nuisance  in  a  criminal 
proceeding  in  a  court  not  having 
equitable  jurisdiction,  the  county 
attorney  shall  promptly  proceed 
"to  enforce  the  provisions  and  pen" 
alties"  of  the  act,  and  conviction  in 


the  criminal  proceeding,  unless  re- 
versed, ia  conclusive  against  defend- 
ant therein  as  to  the  existence  of  the 
nuisance.  Money  collected  under 
the  act  is  payable  to  the  county 
treasurer,  and  the  proceeds  of  the 
sale  of  the  personal^  are  applicable 
to  payment  of  costs,  except  as  there- 
after stated  in  the  act. 

Sec.  7.  The  owner  of  the  prem- 
ises may  obtain  its  release  by  pay- 
ment of  all  coists  of  the  proceedings 
and  giving  bond  with  certain  pre- 
scribed conditions  looking  to  anite- 
ment,  but  such  will  not  release  it 
from  any  judgment,  lien,  penalty,  or 
liability  to  which  it  may  be  subject 
by  law. 

Sec.  8.  Upon  issue  of  a  perma- 
nent injunction  under  the  act,  there 
shall  be  imposed  upon  the  building 
and  the  ground  upon  which  the 
same  is  located,  and  against  the  per- 
son or  persons  maintaining  the  nui- 
sance, and  the  owner  or  agent  of 
the  premises,  a  "penalty  of  $300," 
such  penalty  to  be  imposed  as  a  part 
of  the  proceedings,  and  returned  to 
the  county  auditor  and  entered  "as 
a  tax  upon  the  property  and  against 
the  persons  upon  which  or  whom 
the  lien  was  imposed  as  and  when 
other  taxes  are  entered,  and  the 
same  shall  be  and  remain  a  lien  on 
the  land  upon  which  lien  was  im- 
posed until  fully  paid."  Payment  of 
said  penalty  does  not  relieve  per- 
sons or  property  from  oth&e  penal- 
ties provided  by  law.  It  is  collect- 
able as  provided  by  the  tax  laws  so 
far  as  applicable,  and  when  collect- 
ed is  applicable  to  pajrment  of  any 
deficiency  in  the  costs  of  the  action 
and  abatement  on  behalf  of  the 
state,  after  application  of  the  pro- 
ceeds of  the  personal  property 
thereto,  the  remainder  of  proceeds 
from  both  sources  to  be  distributed 
the  same  as  fines  for  keeping 
houses  of  ill  fame,  except  that  10 
per  cent  shall  be  paid  as  an  at- 
torney's fee  to  the  attorney  repre- 
senting, the  state. 

Sec.  9.  Where  the  owner  or  agent 
of  the  premises  is  not  a  party  and 
does  not  appear,  the  $300  penalty  is 
nevertheless  to  be  imposed  against 
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the  persons  served  or  appearing  and 
against  the  property.  ''But  before 
such  penalty  shall  be  enforced 
against  such  property,  the  owner  or 
agent  thereof  shall  have  appeared 
therein  or  shall  be  served  with  sum- 
mons therein."  Rev,  Laws  1905,  §§ 
4111,  4112,  providing  for  substitut- 
ed service,  are  applicable  to  pro- 
ceedings under  the  act.  The  record 
owner  "for  the  purposes  of  taxa- 
tion" is  presumed  to  be  the  true 
owner,  and  unknown  persons  inter- 
ested may  be  made  parties  by  so 
designating  them  and  service  by 
publication  as  provided  in  said  § 
4111.  "Any  person  havingor  claim- 
ing such  ownership,  right,  tilie  or 
interest,  and  any  owner  or  agent  in 
behalf  of  himself  and  such  owner, 
may  make,  serve  and  file  his  an- 
swer therein  within  twenty  days 
after  such  service  and  have  trial  of 
his  rights  in  the  premises  by  the 
court;  and  if  said  cause  has  already 
proceeded  to  trial  or  to  findings  and 
judgment,  the  court  shall  by  order 
fix  the  time  and  place  of  such  fur- 
ther trial  and  shall  modify,  add  to, 
or  confirm  such  findings  and  judg- 
ment as  the  case  may  require"  [Gen. 
Stat.  191S,  §  8725],  but  other  par- 
ties to  the  action  shall  not  be  af« 
fected  thereby. 

1.  Bawdyhouses  were  public  nui- 
sances at  common  law.  1  Wood, 
Nuisances,  Sd  ed.  §  29.  They  are 
also  made  such  by  statute.  Gen. 
Stat.  1913,  §  8769.  Maintenance 
thereof,  wilful  refusal  or  omission 
to  perform  any  legal  duty  relating 
to  their  removal,  or  letting  or  per- 
mitting the  use  of  any  building, 
knowingly  for  such  purpose,  con- 
stitutes a  misdemeanor.  Section 
8760.  By  6  8712  keepers  of  such 
resorts  are  declared  guilty  of  felony, 
and  those  who  let  buildings  know- 
ingly for  such  use,  or  who  permit 
the  same,  are  made  guilty  of  mis- 
demeanor. Section  8085  includes 
such  places  as  nuisances,  and  au- 
thorizes persons  injuriously  affected 
thereby  to  maintain  actions  for  in- 
junction and  abatement.  These 
statutes  had  been  in  force  for  years 
prior  to  the  Act  of  1918.  Likewise, 


at  an  early  date,  equity  assumed 
jurisdiction  to  enjoin  and  abate 
public  nuisances.  As  said  by 
Mitchell,  J.,  in  Hutchinson  Twp.  v. 
Filk,  44  Minn.  536,  47  N.  W.  255. 

"It  is  now  well  settled  that  a 
court  of  equity  niay,  in  a  proper 
case,  take  jurisdiction  of  public  nui- 
sances in  civil  actions  for  their 
abatement,  and  to  enjoin  their 
maintenances. 

"This  jurisdiction  is  grounded 
upon  the  greater  efilca(^  and 
promptitude  of  the  remedies  ad- 
ministered in  such  actions,  enabling 
the  court  to  restrain  nuisances  tiiat 
are  threatened  or  in  progress,  as 
well  as  to  abate  those  already  in 
existence,  and  effect  their  final  sup- 
pression by  injunction,  which  will 
often  also  prevent  a  multiplicity  of 
suits." 

See  also  35  Am.  St  Bep.  674, 
note. 

Furthermore,  eliminating  the 
questions  involved  in  the  constitu- 
tional guaranty  of  jury  trial,  the 
broad  power  of  the  legislature  to 
extend  the  bonds  of  equity  jurisdic- 
tion as  well  as  to  regulate  procedure, 
is  well  established.  16  Cyc.  29. 
Hence  it  cannot  be  doubted  ti[iat,  in- 
dependently of  statute,  jurisdiction 
exists  in  equity  to  abate  nuisances, 
or  that  the  legisla-  „„u«oe— 

ture     had     power,  ■bafemeMt  Im 

subject  to  constitu- 
tional  limitations,  to  enlarge  the 
same  so  as  to  indude  the  general 
subject-matter  of  the  act  here  in- 
volved ;  nor  can  iihe  general  justifi- 
cation of  the  act  as  a  matter  of 
legislative  discretion    under  the 
police  power  fairly  be  questioned, 
for  it  is  a  matter  of  common 
knowledge  that  the  criminal  acts 
cited  did  not  result  in  eflicient  re- 
pression or  suppression  of  the  evil 
aimed  at.   It  is  idle,  therefore,  to 
claim  that  the  legis- 
lature intended  to  rtttSSSt"^ 
enact  another  penal  5^^*;;^,. 
statute.  Likewise,  it 
is  manifest  that  any  successful  as- 
sault upon  the  act  must  be  directed 
against  some  one  or  more  of  its  de- 
tails as  to  procedure  or  relief  as  con- 
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constitutional    guaran-    plicable  to  actions  baaed  upon  equi- 
table causes  of  action  or  to  obtain 


travenin? 

ties;  and  in  this  connection  we  must 
not  be  unmindful  of  the  presump- 

8t>t«te-pi-«-  legis- 
■amption  of  «on.  laturs  Intended  to 
.tit-tio-iitr.      j^ggp  ^^j^-jj  ^^^^^ 

tutional  bounds  and  enact  a  valid 
law,  nor  of  the  rule  that,  unless  a 
statute  is  unconstitutional  beyond 
a  reasonable  doubt,  it  must  be  sus- 
tained. 3  Dunuell's  Dig.  (Minn.)  §§ 
8929,  8981. 

2.  Coming  now  to  consideration 
of  the  several  grounds  of  attack 
made  upon  the  act,  we  will  first  dis- 
cuss defendants*  claim  of  right  to 
jury  trial,  their  contention  in  this 
connection  being  that  the  provisions 
relating  to  forfeiture  and  sale  of 
personalty,  closing  the  house  for  one 
year,  and  the  $300  penalty,  are 
penal,  prescribing  punishments  for 
offenses,  or  else,  if  not  penal,  are  of 
such  character  that,  in  either  event, 
they  were  entitled  to  trial  by  jury, 
which  the  legislature  could  not  dis- 
pense with,  either  by  clothing  pros- 
ecution and  punishment  for  an  of- 
fense in  the  livery  of  equity  or  by 
giving  equitable  form  to  legal  re- 
lief. To  sustain  this  position,  they 
cite  Kennedy  v.  Raught,  6  Minn. 
235,  Gil.  155;  State  ex  rel.  Erickson 
V.  West.  42  Minn.  147,  43  N.  W. 
845;  Mille  Lacs  County  v.  Morri- 
son, 22  Minn.  178,  and  cases  from 
other  jurisdictions  to  like  effect, 
and  also  decisions  of  this  court  re- 
garding the  right  to  jury  trial  in 
civil  actions.  We  will  not,  however, 
review  these  cases;  for,  conceding 
they  establish  the  general  proposi- 
tions to  which  they  are  cited,  and 
that  the  provisions  attacked  could 
not  be  sustained  as  penal  enact- 
ments, they  are  nevertheless  clearly 
distinguishable  and  are  not  incon- 
sistent with  the  conclusions  which 
we  have  reached. 

The  constitutional  provision  re- 

j«rr-*«ppr—  garding  right  to 
■u«  o(  naiKwte*  jury  trial  merely 

preserves  such  right 
as  it  existed  when  the  Constitution 
was  adopted.  Peters  v.  Duluth,  119 
Minn.  96,  101,  41  L.R.A.(N.S.) 
1044,  137  N.  W.  390.   It  is  inap- 


equitable  relief  alone.  Dunnell,  Pr, 
(Minn.)  §  682;  Eoeper  v.  Louis- 
ville, 109  Minn.  519, 124  N.  W.  218. 
Since,  therefore,  a  review  of  the  act 
as  a  whole  leads  irresistibly  to  the 
conclusion  that  its  purpose  is  re- 
pression of  the  evil,  to  be  worked 
out  by  equitable  attack  upon  ttie 
property  of  those  engaged  in  or 
abetting  it,  and  not  punishment  of 
the  offenders  by  infliction  of  per- 
sonal penalties,  except  as  for  con- 
tempt of  court,  the  contention  that, 
because  the  thing  itself,  the  lewd 
place,  declared  a  nuisance  by  the 
act,  would,  in  its  maintenance,  have 
constituted  a  criminal  offense  at  the 
time  of  the  adoption  of  the  CJonsti- 
tution,^a  juiy  trial  is  indispensible, 
has  no  foundation,  and  is  thus  an- 
swered by  the  authorities:  "The 
fallacy  of  the  argument  lies  in  part 
in  disregarding  the  distinction  be- 
tween a  proceeding  to  abate  a 
nuisance,  which  looks  only  to  the 
property  that  in  the  use  made  of  it 
constitutes  the  nuisance,  and  a  pro- 
ceeding to  punish  an  offender  for 
the  crime  of  maintaining  a  nui- 
sance. These  two  proceedings  are 
entirely  unlike.  The  latter  is  con- 
ducted under  the  provisions  of  the 
criminal  law,  and  deals  only  with 
the  person  who  has  violated  the  law. 
The  former  is  governed  by  the  rules 
which  relate  to  property,  and  its 
only  connection  with  persons  is 
through  property  in  which  they  may 
be  interested.  That  which  is  de- 
clared by  a  valid  statute  to  be  a  nui- 
sance is  deemed  in  law  to  be  a 
nuisance  in  fact,  and  should  be 
dealt  with  as  such.  The  people, 
speaking  through  their  representa- 
tives, have  proclaimed  it  to  be  of- 
fensive and  injurious  to  the  public, 
and  the  law  will  not  tolerate  it.  The 
fact  that  keeping  a  nuisance  is  s 
crime  does  not  deprive  a  court  of 
equity  of  the  power  to  abate  a  nui- 
sance." Carleton  v.  Rugg,  149  Mass. 
550,  553,  6  L.R.A.  193,  14  Am.  St. 
Rep.  446,  22  N.  E.  55. 

So  also  in  State  v.  Murphy,  71 
Vt.  127,  136,  41  Atl.  1038,  the  court 
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said:  "The  respondent  contends 
that  the  statute  is  in  conflict  with 
provisions  of  the  Constitution  of  the 
state,  particularly  article  10  of  the 
Declaration  of  Rights,  which  pro- 
vides, that  in  all  prosecutions  for 
criminal  offenses,  a  person  hath  a 
right  to  ...  a  speedy  public 
trial  by  an  impartial  jury  of  his 
country ;  .  .  .  nor  can  ai^  per- 
son be  justly  deprived  of  his  liberty, 
except  by  the  laws  of  the  land,  or 
the  judgment  of  his  peers/  This 
claim  is  made,  disregarding  the  dis- 
tinction between  a  proceeding  to 
abate  a  nuisance,  which  relates 
simply  to  the  property  which  in  its 
use  constitutes  the  nuisance,  and  a 
prosecution  of  the  respondent  for 
the  crime  of  maintaining  it." 

And  in  Mugler  v.  Kansas,  1^  U. 
S.  62S,  670,  31  L.  ed.  205,  21S,  8 
Sup.  Ct.  Rep.  302,  Mr.  Justice  Har- 
lan said :  "The  state  having  author- 
ity to  prohibit  the  manufacture  and 
sile  of  intoxicating  liquors  for  oth- 
er than  medical,  scientific,  and 
mechanical  purposes,  we  do  not 
doubt  her  power  to  declare  that  any 
place,  kept  and  maintained  for  the 
illegal  manufacture  and  sale  of 
such  liquors,  shall  be  deemed  a  com- 
mon nuisance,  and  be  abated,  and, 
at  the  same  time,  to  provide  for  the 
indictment  and  trial  of  the  offender. 
t)ne  is  a  preceeding  against  the 
property  used  for  forbidden  pur- 
poses, while  the  other  is  for  the 
punishment  of  the  offender." 

See  also  State  ex  rel.  Rhodes  v. 
Saunders,  66  N.  H.  39,  18  L.R.A. 
646,  25  Ati.  88,  where  the  earlier 
cases  are  exhaustively  reviewed, 
and  State  ex  rel.  Collins  v.  Marshall, 
100  Miss.  626,  66  So.  792,  Ann.  Cas. 
1914A,  434. 

Defendants  attack  particularly 
the  $300  penalty  imposed  by  §  8,  on 
the  ground  stated,  insisting  that 
penalties  are  regarded  as  punish- 
ments for  infractions  of  law,  and 
statutes  imposing  them  as  penal. 
But,  in  considering  this  section,  and 
all  others,  we  are  bound  to  hold 
that  if  the  language  used  is  reason- 


ably susceptible  of  two  construc- 
tions, one  rendering 
the  enactment  con-  ■troetlo^— 

stttution^,  «id  the  j5*afo':si??r- 

other  not,  the.  for- 
mer must  be  adopted,  though  tiie  lat- 
ter be  the  more  natural.  3  Dunnell's 
Dig.  (Minn.)  §  8931.  While  the  act 
designates  the  $300  exaction  as  a 
"penalty,"  the  same  section  clearly 
indicates  it  is  to  be 
imposed,     treated,  m^'^V^u, 


and  collected  as  a  ^^^^SI^ 
tax.  There  is  no 
magic  in  words,  and  the  use  of 
"penalty"  is  not  decisive.  Termi- 
nology is  not  necessarily  decisive, 
and  the  legislature  might  wdl  have 
been  in  doubt  as  to  the  appropriate 
word  vrith  which  to  designate  the 
exaction.  After  all,  the  legislative 
intent  is  what  we  seek,  and  the  na- 
ture of  the  thing  is  more  important 
than  its  name.  In  Hodge  v.  Musca- 
tine County,  196  U.  S.  276,  49  L.  ed. 
477,  25  Sup.  Ct.  Rep.  237,  the  court 
had  under  consideration  the  Iowa 
cigarette  law,  whereby  a  tax  of 
$300  per  annum  was  assessed, 
"against  every  person  .  .  .  and 
upon  the  real  property,  and  t^  own- 
er thereof,"  whereon  cigarettes,  etc, 
were  sold,  or  kept  with  intent  to 
sell,  the  same  to  be  a  perpetual  lien 
upon  both  personal  and  real  prop- 
erty used  in  connection  with  the 
business.  The  supreme  court  of 
Iowa  sustained  the  law  (Hodge  v. 
Muscatine  County,  121  Iowa,  482, 
488, 67  L.RJ^.  624, 104  Am.  St.R^. 
304,  96  N.  W.  970) ,  observing  in  the 
course  of  its  opinion:  "It  [the 
$300]  is  manifestly  a  tax  upon  the 
traffic  which  the  legislature  saw  fit 
to  impose,  not  for  the  purpose  of 
giving  countenance  to  the  business, 
but  as  a  deterrent  against  engaging 
therein  .  .  .  Indeed,  we  think 
it  may  be  fairly  said  to  be  a  tax 
upon  the  business.  That  a  tax  is 
imposed  for  the  double  purpose  of 
regulation  and  revenue  is  no  reason 
for  declaiming  it  invalid." 

The  Supreme  Court  of  the  United 
States  approved  this  holding,  say- 
ing (196  U.  S.  page  279) :  "It  is 
not  easy  to  draw  an  exact  line  of 
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dm&rcatioD  between  a  tax  and  a 
penalty,  but  in  view  of  the  fact  that 
the  statute  denominates  the  assess- 
ment a  tax/  and  provides  proceed- 
ings appropriate  for  the  collection 
of  a  tax,  but  not  for  the  enforce- 
ment of  a  penalty,  and  does  not  con- 
template a  criminal  prosecution  we 
cannot  go  far  afield  in  treating  it  as 
a  tax  rather  than  a  penalty.  .  .  . 
The  act  itself  provides  in  terms 
that  such  tax  shidl  be  an  addition  to 
all  other  taxes  and  penalties,  and 
elaborate  provision  is  made  for  its 
enforcement.  Hie  mere  fact  that 
the  charge,  whatever  it  may  be,  is 
made  a  lien  upon  the  real  estate  and 
a  personal  claim  against  the  land- 
lord, indicates  that  it  is  in  the  na- 
ture of  a  tax  rather  than  a  penalty." 

We  consider  this  case  in  point 
and  follow  its  lead,  being  impelled 
to  such  course  both  by  reason  and  by 
the  authoritative  pronouncement  of 
the  Federal  Supreme  Court  upon 
an  exaction  to  which  the  assessment 
imposed  by  §  8  is  closely  analogous 
in  so  many  of  its  essential  features, 
including  *  failure  to  provide  pro- 
ceedings appropriate  for  the  en- 
forcement of  a  penalty,  particularly 
in  that  no  punishment  ia  imposed 
for  nonpayment  of  the  assessment. 

The  act  as  a  whole  differs  in  no 
mateirial  respect  from  the  numerous 
statutes  regulating  liquor  traffic  by 
equitable  actions  for  injunction  and 
abatement,  universally  held  valid 
notwithstanding  denial  of  jury  trial 
thereunder.   We  hold  it  not  penal, 
which  disposes  of  defendants'  main 
contention  regard- 
ing right  to  trial  by 
jury,  and  likewise 
of  their  points  based  upon  the  con- 
stitutional provisions  relating  to  ex- 
cessive iines  and  unusual  punish- 
ments, the  right  to  be  confronted  by 
witnesses,  testifying  against  oneself, 
bills  of  attainder,  and  ex  post  facto 
laws.  As  to  their  claim  of  right  to 
jury  trial,  even  if  the  action  be  held 
civil  in  all  its  details,  it  is  sufficient 
to  say  that  in  its  main  features  the 
proofing  is  unquestionably  equi- 
6  A.L.It.-~92. 


B  n  I  ««■  e«— 


table,  and  that  when  a  court  of 
equity  properly  as- 
sumes jurisdiction  pr>««ioii 
of  the  cause  for  one 
purpose  it  acquires  it  for  all  and 
grants  full  relief.  1  Dunneirs  Dig. 
(Minn.)  §  3138;  1  Fom.  Eq.  Jur. 
237;  State  ex  rel.  Collins  v.  Mar- 
shall, 100  Miss.  626, 56  So.  792,  Ann. 
Cas.  1914A,  434. 

3.  It  is  claimed  that  §  7  violates 
Const  art.  1,  §  8,  providing  that 
every  person  "ought  to  obtain  jus- 
tice freely  and  without  purchase," 
etc,  in  that  the  right  of  the  owner 
of  the  premises  to  appear  for  the 
purpose  of  obtaining  the  release  of 
his  property  is  unduly  fettered  by 
imposition  of  conditions  as  to  giving 
of  bond  and  payment  of  costs.  We 
are  not  now  required  to  determine 
the  validity  of  this  part  of  the  sec- 
tion. It  relates  merdy  to  a  collat- 
eral matter,  and,  if  void,  would  not 
affect  the  other  provisions.  It  is 
unnecessarily  dras- 

tic,  and  probably  9*f*Mj»- 
invalid.  See  Dob-  '-"«*'-^- 
erty  v.  Ryan,  123  Minn.  471, 144  N. 
W.  140. 

4.  Defendants  invoke  article  1,  § 
7,  of  the  Constitution,  which  pro- 
vides that  no  -person  shall  be  de- 
prived of  life,  liberty,  or  property 
without  due  process  of  law,  and  § 
11,  providing  that  no  conviction 
shall  work  forfeiture  of  estate.  It 
is  not  necessary  to  consider  the  lat- 
ter ;  for,  as  we  have  seen*  proceed- 
ings under  the  act  are  not  criminal,' 
and  it  is  settled  that  by  due  process 
of  law  specific  forfeitures  may  be 
imposed  for  spe-  ^rtmitmwm-m 
dfic  acts,  including  »«w«r  t* 

even  total  destruc-  •-'•'^ 
tion  of  property  per  se  innocent, 
when  such  fairly  tends  and  is  rea- 
sonably necessary  to  accomplish  a 
legitimate  purpose  under  the  police 
power.  Danids  v.  Homer,  3  L.R.A. 
(N.S.)  997,  and  note  (139  N.  C. 
219,  51  S.  E.  992) .  See  also  Patsone 
V.  Pennsylvania,  232  U.  S.  138,  38, 
L.  ed.  539,  34  Sup.  Ct.  Rep.  281. 

As  to  due  process  of  law,  defend- 
ants claim  that  summary  forfeitures* 
are  imposed  without  sufficient  notice 
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Evidence — 
knowledse  of 
nae  of  propertr— 
presvmptlom. 


and  hearing.  We  do  not,  however, 
so  construe  the  act.  It  prescribes 
notice  to  everyone  and  makes  pro- 
vision for  a  full  hearing  before  final 
judgment  upon  and  disposition  of 
the  matters  involved;  nor  does  it 
authorize  relief  against  anyone  not 
proved  to  be  a  participant,  either 
active,  or  by  consent  ■  or  acqui- 
escence. The  provision  of  §  5,  mak- 
ing lack  of  reasonable  care  or  dili- 
gence equivalent  to  notice  of  the 
uses  to  which  the  property  is  being 
put,  does  not  negative  this  conclu- 
sion, for  ignorance  due  to  negli- 
gence is  the  equiv- 
alent of  notice.  Fur- 
thermore, the  own- 
er of  property  is 
presumed  to  know  the  business  con- 
ducted thereon.  Hodge  v.  Musca- 
tine County,  supra. 

5.  Finally,  is  the  act  in  its 
remedial  details  a  proper  exercise 
of  police  power  ?  The  subject- 
matter  being  within  such  power,  the 
test  is  reasonableness,  which  in- 
volves a  dual  limitation,  positive  and 
negative,  namely,  adaptability  to 
the  end  sought  and  absence  of 
excessiveness  —  the  measure  must, 
on  the  one  hand,  tend  to  accomplish 
the  purpose  of  its  adoption,  and,  on 
the  other,  must  not  go  beyond  the 
reasonable  demands  of  the  occasion. 

o.»tit.fio..i  ^  <»^.  opinion  the 
law-police        remedies  provided 

power.  ^j^g  ^jjg 

test.  ''A  large  discretion  is  neces- 
saiily  vested  in  the  legislature,  to 


determine  not  only  what  the  inter- 
ests of  the  public  require,  but  what 
measures  are  necessary  for  the  pro- 
tection of  such  interests."  State 
ex  rel.  Beek  t.  Wagener,  77  Minn. 
483,  495,  46  L.R.A.  442,  77  Am.  St 
Rep.  681,  80  N.  W.  635. 

Upon  all  points  involved  in  the 
cases  before  us,  the  act  is  sustained 
as  constitutional.  The  objectioiu 
based  upon  the  effect  accorded  evi- 
dence of  the  general  reputation  of 
the  place  in  establishing  the  exist' 
ence  of  the  nuisance,  etc.,  and  the 
presumptions  declared  in  §  5,  more 
properly  belong  in  the  discussion  in 
State  ex  rel.  Robertson  v.  New 
England  Furniture  &  Carpet  Co. 
(State  ex  rel.  Robertson  v.  Lane) 
126  Minn.  78,  62  L.RJl.(N.S.)  932, 
147  N.  W.  951,  Ann.  Cas.  1915D, 
649. 

Judgments  reversed  in  so  far  as 
they  fail  to  award  plaintiffs,  as 
against  the  answering  defendants, 
the  additional  relief  prayed  and 
the  trial  court  is  directed  to  pro- 
ceed in  accordance  with  this  opinion. 


VOTE. 

The  decision  in  the  reported  ease 
(State  ex  bel.  Wilcox  v.  Rim,  ante, 
1449)  sustaining  a  statute  conferring 
jorisdietion  on  equity  to  enjoin  or 
abate  a  Bnisance  is  in  accord  wiUi  the 
majority  view,  as  appears  from  the 
note  on  that  question  beginning  on 
page,  1474,  post 


LUTHER  MARVEL.  Appt, 
V. 

STATE  OF  ARKANSAS  EX  REL.  W.  J.  MORROW,  Deputy  Frosecnttaig 

Attorney  for  Johnson  County. 

Arkansas  Supreme  Court— -March  S,  lOlt* 

(127  Ark.  596.  193  S.  W.  269.) 

Equity  —  conferring  jurisdiction  to  abate  nnisance. 
Since  equity  has  jurisdiction  to  abate  public  nuisances  the  legislature 
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(if7  Ark.  $9S,  193  B.  W.  159.) 

may  declare  the  illesral  sale  of  intoxicating  liquors  to  be  such  nuiBance  and 
confer  jurisdiction  upon  the  equity  courts  to  abate  it. 
[See  note  on  this  questiofi  beginning  on  page  1474.] 

(Wood  and  Hart»  JJ.,  dissent.) 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Court  for  Johnson 
County  (Sellers,  Ch.)  overruling  a  demurrer  to  a  petition  filed  to  abate 
the  liquor  nuisance.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Covington,  Reynolds,  & 
Reynolds,  for  appellant: 

The  mere  fact  that  there  is  a  law 
against  engaging  in  the  sale  of  intox- 
icating liquors,  even  conceding  that 
the  keeping  or  engaging  in  the  sale  of 
such  liquors  is  a  nuisance,  is  no 
ground  for  the  interposition  of  a  court 
of  equity. 

High,  Inj.  23;  State  v.  Patterson,  14 
Tex.  Civ.  App.  465,  37  S.  W.  478;  Klein 
V.  Livingston  Club,  177  Pa.  224,  34 
L.R.A.  95,  55  Am.  St.  Rep.  717,  36  Atl. 
6$6;  Neaf  v.  Palmer,  103  Ky.  496,  41 
L.R.A.  219,  45  S.  W.  506;  M.  &  L.  R.  R. 
Co.  V.  Woodruff,  26  Ark.  649 ;  Moore  v. 
Duncan,  27  Ark.  157;  Shaul  v.  Duprey, 
48  Ark.  331,  3  S.  W.  366;  State  v. 
Vaughan,  81  Ark.  117,  7  L.R.A.(N.S.) 
899,  118  Am.  St.  Rep.  29,  98  S.  W.  685, 
11  Ann.  Caa.  277. 

The  legislature  did  not  have  author- 
ity to  confer  jurisdiction  upon  tiie 
chancery  courts  to  abate  a  public  nui- 
sance as  defined  by  the  act. 

Hester  v.  Bourland,  80  Ark.  145,  95 
S.  W.  992;  Hempstead  v.  Watkins,  6 
Ark.  318,  42  Am.  Dec.  696;  Ashley  v. 
Little  Rock,  56  Ark.  891, 19  S.  W.  1058; 
Lyric  Theater  v.  State,  98  Ark.  437, 
33  L.R.A.(N.S.)  325,  136  S.  W.  174; 
Terrell  v.  Wright,  87  Ark.  213,  19 
L.R.A.(N.S.)  174, 112  S.  W.  211;  High, 
Inj.  4th  ed.  §  20;  Worlds*  Columbian 
Exposition  v.  United  States,  6  C.  C.  A. 
58,  18  U.  S.  App.  42,  56  Fed.  654;  Peo- 
ple V.  Condon,  102  111.  App.  449;  State 
V.  Vaughn,  81  Ark,  117,  7  L.R.A.(N.S.) 
899,  118  Am.  St.  Rep.  29,  98  S.  W.  685, 
11  Ann.  Cas.  277;  Rider  v.  Leatherman, 
85  Ark.  230,  107  S.  W.  996;  United 
States  Ilxi).  Co.  v.  State,  99  Ark.  636, 
35  L.R.A.(N.S.)  879,  139  S.  W.  637. 

Messrs.  John  D.  Arbuckle,  Attorney 
General,  and  T.  W,  Campbell,  Assist- 
ant Attorney  General,  for  appellee. 

Smith,  J.,  delivered  the  opinion  of 
the  court; 

By  the  decree  of  the  chancery 
court  of  Johnson  county,  appellant 


was  enjoined  from  selling  intoxicat- 
ing liquors  illegally  in  a  building 
owned  by  him  in  the  town  of  Hart- 
man,  in  said  county.  The  suit  was 
brought  in  the  name  of  the  state,  on 
the  relation  of  the  prosecuting  at- 
torney. A  demurrer  to  the  petition 
was  filed  and  overruled.  It  is  now 
said  thip  demurrer  should  have  been 
sustained  because  the  petition  did 
not  allege  that  the  nuisance  affected 
any  public  property  or  public  civil 
righto;  nor  that  the  criminal  proc- 
esses were  inadequate  to  affora  re- 
lief; nor  that  there  was  no  adequate 
remedy  at  law.  The  petition  did  not 
contain  these  allegations,  and  such 
allegations  are  not  required  under 
the  statute  under  which  this  pro- 
ceeding was  had.  The  court  bdow 
made  an  order  directing  the  abate- 
ment of  the  business  conducted  by 
appellant  upon  the  ground  that  it 
was  a  public  nuisance  under  Act  No. 
109,  Acts  1915,  page  408,  and  the 
appeal  taken  from  that  order  ques- 
tions the  constitutionality  of  that 
act. 

Sections  1  and  2  of  this  act  read 

as  follows : 

"Section  1.  That  the  conducting, 
maintaining,  carrying  on  or  engag- 
ing in  the  sale  of  intoxicating  li- 
quors in  violation  of  the  laws  of 
this  state,  in  any  building,  struc- 
ture or  place  witldn  this  state,  and 
all  means,  appliances,  fixtures,  ap- 
purtenances, materials  and  supplies 
used  for  the  purpose  of  conducting, 
maintaining,  or  carrying  on  such 
unlawful  business,  or  occupation, 
are  hereby  declared  to  be  public  nui- 
sances, and  may  be  abated  underthe 
provisions  of  this  act. 

"Section  2.  That  jurisdiction  is 
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hereby  conferred  upon  the  chancery 
and  circuit  courts  of  this  state  to 
abate  the  public  nuisances  defined  in 
the  first  section  of  this  act,  upon 
petition  in  the  name  of  the  state^ 
upon  relation  of  the  attorney  gen- 
eral, or  any  prosecuting  attorney  of 
the  state,  or  without  the  concur- 
rence of  any  such  ofiScer,  upon  the 
relation  of  five  or  more  citizens  and 
freeholders  of  the  county  wherein 
such  nuisances  may  exist,  in  the 
manner  herein  provided." 

Other  sections  of  the  act  make  ef- 
fective the  sections  quoted. 

It  is  insisted  upon 'the  authority 
of  Hester  v.  Bourland,  80  Ark.  145, 
95  S.  W.  992,  and  United  States 
Exp.  Co.  V.  State,  99  Ark.  633,  35 
L.RJ^.(N.S.)  879,  139  S.  W.  687, 
that  the  act  in  question  is  unconsti- 
tutional. 

In  the  case  of  Hester  v.  Bourland, 
supra,  it  was  held  that  the  legisla- 
ture could  vest  chancery  courts  only 
with  jurisdiction  in  matters  of 
equity,  and  that  all  other  jurisdic- 
tion IS  vested  in  other  courts,  and 
that  the  legislature  Is  without  pow- 
er to  devest  or  change  this  jurisdic- 
tion, and  that  any  law  passed  for 
that  purpose  would  be  unconstitu- 
tional and  void.  And  it  was  also  there 
held  that  election  contests  for  nomi- 
nations are  not  matters  of  equity, 
and  have  never  been  ao  considered, 
and  the  act  of  the  legislature  vest- 
ing chancery  courts  with  jurisdic- 
tion as  to  them  is  unconstitutional 
and  void. 

Other  cases  to  the  same  effect  are : 
Gladish  v.  Lovewell,  95  Ark.  619, 
130  S.  W.  579;  German  Nat.  Bank  v. 
Moore,  116  Ark.  490, 173  S.  W.  401 ; 
Walls  V.  Brundidge,  109  Ark.  260, 
160  S.  W.  280,  Ann.  Cas.  1915C, 
980;  Hempstead  v.  Watkins,  6  Ark. 
317,  42  Am.  Dec.  696. 

This  court  has  had  frequent  oc- 
casion to  consider  the  jurisdiction 
of  courts  of  equity  to  abate  nui- 
sances, and  in  Uiese  cases  familiar 
principles  have  been  announced  as 
controlling  the  action  of  the  court  in 
the  decision  of  those  cases.  These 
cases  have  held  that  a  court  of 
equity  wiiLjiot  lend  its  aid  by  in- 


junction, for  the  enforcement  of 
right  or  the  prevention  of  wrong  in 
the  abstract,  disconnected  with  any 
injury  or  damage  to  the  person 
seeking  the  relief,  and  that  we  pe- 
tition for  an  injunction  should  gen- 
erally show  some  primary  equity  in 
aid  of  which  the  injunction  is 
asked.  The  court  has  also  had  be- 
fore it  suits  to  abate  public  nui- 
sances, and  our  case  of  State  v. 
Vaughan,  81  Ark.  117,  7  L.R.A. 
(N.S.)  899. 118  Am.  St.  Rep.  29, 98 
S.  W.  686, 11  Ann.  Gas.  277,  has  be- 
come one  of  the  leading  cases  on 
this  subject. '  In  this  case,  upon  a 
review  of  the  authorities,  it  was 
held  that  a  suit  would  not  lie  at  the 
instance  of  the  state  to  restrain  a 
public  nuisance  unless  the  nuisance 
sought  to  be  abated  was  one  touch- 
ing civil  property  rights  or  privi- 
leges of  the  public,  or  affecting  the 
public  health. 

The  case  of  Lyric  Theater  v. 
State,  98  Ark.  437,  33  L.R.A.(N.S.) 
326,  136  S.  W.  174,  reaffirmed  the 
doctrine  of  the  Vaughan  Case, 
supra. 

At  the  time  of  the  enactment  of 
the  Act  of  1915,  supra,  the  laws  at 
this  state,  as  annoimced  in  the  de- 
cisions cited,  may  be  summarised 
as  follows:  The  jurisdiction  of 
chancery  courts  was  fixed  by  th& 
Constitution  of  1874,  beyond  the- 
power  of  the  legislature  to  enlarge- 
or  diminish.  Courts  of  chancery- 
were  not  authorized  to  restrain  acts- 
constituting  a  public  nuisance  un- 
less the  acts  constituting  the  nu!- 
sance  affected  the  civil  or  property 
.  rights  or  privileges  of  the  pubUc,. 
or  the  public  health. 

The  act  in  question  made  the  busi- 
ness of  selling  intoxicating  liquors 
illegally  in  any  building,  structure^ 
or  place  within  this  state  ^  public 
nuisance,  and  enjoined  upon  the 
chancery  and  circuit  courts  of  the 
state  the  duty  of  abating  ttiem.  Is 
the  act  void? 

We  think  this  act  is  not  open  to 
the  objection  which  was  made  and 
sustained  to  the  act  involved  in  the 
case  of  Hester  v.  Bourland,  supra. 
That  was  an  act  to  provide  for  the 
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contestinsf  of  primary  elections. 
The  court  there  pointed  out  that 
election  contests  for  nominations 
are  not  matters  of  chancery  juris- 
diction^  and  had  never  been  so  con- 
sidered, and  it  was,  therefore,  held 
that  the  act  of  the  legislature  which 
attempted  to  vest  chancery  courts 
with  jurisdiction  as  to  them  was  un- 
constitutional and  void. 

The  subject-matter  of  this  legis- 
lation,— ^the  abatement  of  nuisances, 
— ^however,  has  always  been  within 
tiie  jurisdiction  of  courts  of  chan- 
cery. In  2  Story's  Equity  Juris- 
prudence, 13th  ed.  §  921,  it  is 
said:  "In  regard  to  public  nui- 
sances the  jurisdiction  of  courts  of 
equity  seems  to  be  of  very  ancient 
date,  and  has  been  distinctly  traced 
back  to  tiie  reign  of  Queen  Eliza- 
beth." 

These  courts  have  imposed  vari- 
ous conditions  upon  the  exercise  of 
this  jurisdiction,  but  have  always 
asserted  the  existence  of  the  juris- 
diction. 

The  act  in  question  has  not  con- 
ferred upon  the  chancery  courts  of 
this  state  any  additional  jurisdic- 
tion. It  has  merely  prescribed  a 
new  condition  upon  which  this  an- 
cient jurisdiction  may  be  exercised. 
The  act  is  remedial  in  its  nature, 
and,  while  the  legislature  cannot 
enlarge  or  restrict  the  jurisdiction 
of  chancery  courts,  it  is  entirely 
within  the  province  of  the  legisla- 
ture to  prescribe  the  procedure  for 
the  exercise  of  this  jurisdiction  and 
to  prescribe  new  conditions  under 
vAdeh  that  jurisdiction  may  be  exer- 
cised. The  legislature  has  not  con- 

  ferred  the  jurisdic- 

SUSilvmri^     tion  upon  tlie  chan- 

public  nuisances. 
This  jurisdiction  they  have  always 
had. 

The  jurisdiction  of  all  the  courts 
is  iixed  by  the  Constitution  as  ap- 
pears from  the  above-cited  cases. 
But  this  jurisdiction  may  be  ap- 
plied to  new  conditions  if  the  legis- 
lature so  elects.  Fer  instance,  the 
jurisdiction  of  justices  of  the  peace 
in  matters  of  damage  to  personal 
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property  is  limited  by  the  Constitu- 
tion to  suits  for  damages  not  exceed- 
ing $100.  The  legislature  might 
create  a  cause  of  action  for  dam- 
ages to  personal  property  which  did 
not  exist  at  the  time  of  the  adoption 
of  the  Constitution  of  1874.  If  this 
Was  done,  a  suit  to  compensate 
these  damages  in  a  sum  not  to  ex- 
ceed $100  could  be  brought  in  the 
court  of  a  justice  of  the  peace.  This 
would  not  be  an  enlargraient  of  the 
jurisdiction  of  a  justice  of  the 
peace.  It  would  be  a  mere  creation 
of  a  new  condition  upon  which  that 
jurisdiction  would  operate.  We  are 
of  the  opinion  that  this  is  what  the 
legislature  did  here. 

It  follows,  therefore,  that  the  de- 
murrer was  properly  overruled,  and 
the  decree  so  ordering  is  affirmed. 

Hart,  J.,  dissenting: 

I  dissent  from  the  judgment  in 
this  case  because  I  think  the  prin- 
ciples of  law  announced  are  in  con- 
flict with  the  established  law  of  this 
statA.  The  opinion  of  the  majority, 
in  my  opinion,  in  effect  overrules 
several  of  our  prior  decisions. 

The  act  under  consideration 
makes  the  business  of  selling  intox- 
icating liquors  in  violation  of  the 
laws  of  this  state  in  any  building  a 
public  nuisance,  and  this  part  of  the 
act  is  but  declaratory  of  the  law  as 
it  already  existed.  The  authorities 
are  in  conflict  as  to  whether  or  not 
a  chanceiy  court  has  jurisdiction  to 
abate  a  nuisance  by  injunction 
where  no  civil  or  property  rights 
are  involved.  We  need  not  review 
these  authorities,  for  our  court  has 
held  that  injunction  is  not  the 
proper  remedy. 

In  the  case  of  State  v.  Vaughan, 
81  Ark.  117.  7  L.R.A.(N.S.)  899, 
118  Am.  St.  Rep.  29,  98  S.  W.  685, 
11  Ann.  Cas.  277,  the  court  said: 
"It  is  demonstrably  true  that  it  is 
a  sound  principle  of  equity  juris- 
prudence that  an  injunction  will  not 
lie  at  the  instance  of  the  state  to 
restrain  a  public  nuisance,  where 
the  nuisance  is  one  arising  from  the 
illegal,  inunoral,  or  pernicious  acts 
of  men,  which  for  i^e  time  being 
make  the  property  devoted  to  such 
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use  a  nuisance,  where  such  nui- 
sance is  indictable  and  punishable 
under  the  criminal  law.  On  the  oth- 
er hand,  if  the  public  nuisance  is 
one  touching  civil  property  rights 
or  privileges  of  the  public,  or  the 
public  health  is  affected  by  physical 
nuisance,  or  if  any  other  ground  of 
equity  jurisdiction  exists  calling  for 
an  injunction,  a  chancery  court  will 
enjoin,  notwithstanding  the  act  en- 
joined may  also  be  a  crime.  The 
criminality  of  the  act  will  neither 
give  nor  oust  jurisdiction  in  chan- 
cery." 

The  holding  of  the  court  in  that 
case  has  also  been  approved  in  sev- 
eral later  decisions  which  are  cited 
in  the  majority  opinion. 

In  the  case  of  State  v.  Ehrlick,  65 
W.  Va.  700,  23  L.R.A.(N.S.)  691, 
64  S.  E.  935,  the  supreme  court  of 
West  Virginia,  in  an  able  and 
exhaustive  opinion  in  which  many 
of  the  authorities  on  both  sides  of 
the  question  are  reviewed,  held  that 
equi^  had  no  jurisdiction  to  abate 
a  public  nuisance  by  injunction  at 
the  instance  of  the  state,  where  no 
property  or  personal  rights  are  in- 
volved. 

In  some  of  the  states  it  has  been 
held  that  the  legislature  may  con- 
fer upon  the  chancery  courts  juris- 
diction to  abate  by  injunction  pub- 
lic nuisances,  where  no  property  or 
civil  rights  are  involved,  but  under 
the  construction  given  to  our  Consti- 
tution the  legislature  can  neither 
enlarge  nor  diminish  the  jurisdic- 
tion of  chancery  courts.  Hester  v. 
Bourland,  80  Ark.  145,  95  S.  W. 
992;  Gladish  v.  Lovewell,  95  Ark. 
618,  130  S.  W.  579;  Walls  v. 
Brundidge,  109  Ark.  250,  160  S.  W. 
230,  Ann.  Cas.  1916C,  980. 

Under  our  Constitution,  the  juris- 
diction of  equity,  like  that  of  law,  is 
of  a  permanent  and  fixed  character, 
and  courts  of  equity  have  only  such 
jurisdiction  as  they  could  properly 
exercise  at  the  time  of  the  adoption 
of  the  Constitution.  As  we  have 
already  seen,  they  did  not  have  the 

{)0wer  to  abate,  by  injunction,  pub- 
ic nuisances,  where  no  property  or 
civil  rigliture  involved. 


The  opinion  of  the  majority  at- 
tempts to  distinguish  these  de- 
cisions from  the  present  one  by  say- 
ing that  equity  has  alw^s  had 
jurisdiction  over  public  nuisances, 
and  that  the  statute  in  question  is 
only  a  statute  regulating  the  prac- 
tice in  chancery  courts.  It  occurs  to 
me  that  this  is  reasoning  in  a 
circle.  As  we  have  already  seen, 
this  court  has  repeatedly  held  that 
chancery  courts  have  no  jurisdiction 
to  abate  public  nuisances  where  no 
property  or  personal  rights  are  in- 
volved. So  it  will  be  readily  seen 
that  the  statute  grants  an  addition- 
al power  to  the  chancery  court 
which  it  could  not  exercise  before 
the  statute  in  question  was  passed. 
Such  has  been  the  interpretation  by 
the  American  courts,  including  the 
Supreme  Court  of  the  United  States. 
In  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273, 
the  statute  involved  expressly  con- 
ferred jurisdiction  upon  chancery 
courts  to  prevent  the  use  of  real  es- 
tate in  the  manufacture  of  intoxi- 
cating liquors.  It  declared  all 
places  where  intoxicating  liquors 
were  manufactured  or  sold  in  viola- 
tion of  the  act  to  be  public  nuisances 
and  authorized  a  suit  in  the  name  of 
the  state  to  abate  them  by  injunc- 
tion. This  was  recognized  to  be  a 
jurisdiction  created  by  statute. 

So,  too,  in  State  v.  Ehrlidc,  supra, 
it  was  recognized  that  the  legisla- 
ture of  that  state,  within  the  consti- 
tutional limits  of  its  powers,  might 
grant  to  courts  of  equity  the  power 
to  abate  a  public  nuisance  where  no 
property  or  civil  rights  are  in- 
volved. 

This  statute  conferred  upon  cir- 
cuit courts  the  same  jurisdiction 
that  is  given  to  chancery  courts; 
and  has  been  construed  in  the  case 
of  Hickey  v.  State,  123  Ark.  180, 
184  S.  W.  459.  We  did  not  there 
construe  it  as  a  statute  regulating 
the  practice  in  circuit  courts,  but 
expressly  stated  that,  under  the  act, 
the  circuit  court  was  given  the  pow- 
er to  abate  the  nuisance  by  in- 
junction. 

All  the  cases  that  I  have  read 
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which  uphold  the  power  of  chan- 
cery courts  to  abate  public  nui- 
sances by  injunction  where  no  civil 
or  propCTty  rights  are  involved  pro- 
ceed on  the  theory  either  that  equity 
has  always  had  jurisdiction  to 
abate  all  public  nuisances  regard- 
less of  the  faQt  whether  or  not  civil 
or  property  rights  are  involved;  or 
fhat  the  legislature  has  the  power 
to  confer  such  jurisdiction  upon 
chancery  courts. 

As  we  have  already  pointed  out, 
this  court  has  held  that  chanceiy 
courts  have  no  power  to  abate  pub- 
lic nuisances  by  injunction  except 
where  property  or  civil  rights  are 
involved,  and  has  also  held  that  the 
legislature  has  no  power  to  enlarge 
or  diminish  the  juiisdiction  of  chan- 
cery courts.  I  think  that  the  stat- 
ute in  question  confers  upon  the 
chancery  court  a  jurisdiction  which 
it  did  not  possess  before  the  statute 
was  enacted. 

The  views  I  express  make  the 
statute  void,  as  it  confers  jurisdic- 
tion npon  the  chancery  courts,  but  it 
by  no  means  follows  that  the  whole 
statute  should  fail.  It  is  evident 
that  the  statute  is  divisible,  and  that 
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it  would  have  been  passed  even  if 
the  jurisdiction  in  the  premises  had 
not  been  conferred  upon  the  chan- 
cery court.  This  is  apparent  from 
the  fact  that  jurisdiction  to  abate 
the  nuisance  in  question  was  con- 
ferred upon  the  circuit  courts,  and 
the  jurisdiction  of  the  circuit  court 
to  abate  nuisances  under  this  act  by 
injunction  was  upheld  in  the  case  of 
Hickey  v.  State,  supra.  The  reason 
is  that  all  jurisdiction  was  parceled 
out  and  distributed  by  the  Constitu- 
tion, and  the  jurisdiction  not  ex- 
pressly granted  to  some  other  court, 
or  authorized  to  be  granted,  is  re- 
served to  the  circuit  courts. 

I  am  authorized  by  Mr.  Justice 
Wood  to  state  that  he  concurs  in 
this  dissenting  opinion. 


NOTE. 

The  decision  in  the  reported  case 
(Mabvel  t.  State,  ante,  1468)  sustain- 
ing a  statute  conferring  jurisdic- 
tion on  equity  to  enjoin  or  abate  a  nui- 
sance is  in  accord  with  the  majority 
view,  as  appears  from  the  note  on  that 
question  beginning  on  page  1474,  post 


CLARENCE  H.  HEDDEN,  Respt, 

THOMAS  J.  HAND,  Appt 
JTmo  Jwsey  Court  of  Xrron  and  Appeala-^JuiiB  aO,  1910m 
(Hadden  v.  Hand,  —  N.  J.  — .  107  Atl.  286.) 

Constitntional  law  —  power  to  confer  criminal  jurisdiction  on  equity. 

1.  The  legislature  cannot  confer  upon  courts  of  equity  power  to  abate 
public  nuisances  where  the  Constitution  provides  that  courts  of  law  and 
equity  shall  continue  with  like  powers  and  jurisdictions  as  if  the  Constitu- 
tion had  not  been  adopted. 

[See  note  on  this  question  beginning  on  page  1474.] 


Statutes  ~  cuistitationality  of  title. 

2.  An  amendment  of  a  title,  "An  Act 
Dedaring  All  Buildings  within  or  upon 
Which  Acts  of  Lewdness,  Assignation, 
or  Prostitution  Are  Permitted  or  Oc- 
cur, to  Be  Nuisances  to  Be  Abated  in 
Chancery,"  so  as  to  read,  "An  Act  De- 
claring All  Buildings  and  Places  within 
or  upon  Which  Acts  of  Lewdness,  As- 


signation, or  Prostitution  or  the  Habit- 
uiu  Sale  of  Intoxicating  Liquor  in  Vio- 
lation of  Law  Are  Permitted,"  to  be 
nuisances  to  be  abated  in  chancery,  is 
not  sufficient  to  bring  a  prosecution  for 
abatement  of  a  liquor  nuisance  in  chan- 
cery within  the  title  as  required  by  the 
Constitution. 

[See  25  R.  G.  L.  866.] 
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^fnisance  —  power  of  equity  to  abate. 

3.  Equity  has  no  jurisdiction  to  abate 
«  bawdyhouse  as  a  public  nuisance  at 
the  suit  of  an  individual. 

[See  14  R.  G.  L.  880;  20  R.  C.  L.  474- 
476.] 

Courts  —  power  to  confer  JorisdicUon 
upon. 

4.  The  legislature  may  lawfully  con- 
fer upon  the  court  of  chancery  the  in- 
junctive power  in  a  new  class  of  cases 
to  which  such  remedy  is  appropriate,  or 
extend  the  jurisdiction  of  the  court  to 
«  class  of  cases  which,  hy  their  nature, 


may  come  properly  within  the  sphere 
and  application  of  equitable  principles. 

[See  7  R.  C.  L.  1030.] 
—  power  to  deprive  of  jarisdiction. 

6.  The  lesrislature  cannot  deprive  a 
court  of  jurisdiction  conferred  upon  it 
\yy  the  Constitution. 
Jury  —  deprivation  of  trial  by. 

6.  Giving  chancery  jurisdiction  to 
punish  and  abate  a  nuisance  punishable 
by  indictment  at  common  law  deprives 
accused  of  his  constitutional  right  to 
presentment  by  grand  jury  and  trial  Iqr 
jury. 

'  [See  16  R.  C.  L.  211.] 


(White,  J.,  dissents.) 


Appeal  by  defendant  from  an  order  of  the  Court  of  Chancery  denying 
a  motion  to  Btrilce  out  a  bill  filed  to  enjoin  the  maintenance  of  a  nuisance. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  John  A.  Matthews  and  Hen- 
ry L.  Grosken,  for  appellant: 

The  offense  charged  in  the  bill  of 
complaint  constitutes  a  public  nuisance^ 
indictable  at  common  law,  and,  in  New 
Jersey,  punishable  by  fine  and  iminriaon- 
ment  in  the  state  prison. 

State  V.  Williams,  30  N.  J.  L.  102; 
State  V.  Anderson,  40  N.  J.  L.  224. 

The  court  of  chancery  will  not  ad- 
minister Uie  criminal  law  of  the  state, 
nor  will  it  enjoin  a  public  nuisance,  at 
the  suit  of  a  private  citizen,  unless  he 
suffers,  either  in  his  person  or  his  prop- 
erty, some  special  injury  which  is  pecu- 
liar to  himself  and  not  as  one  of  the 
public. 

16  Am.  &  Eng.  Enc  Law,  2d  ed.  868; 
Humphreys  v.  Eastlack,  63  N.  J.  Eg, 
136,  51  Atl.  776;  Van  Wagenen  v. 
Cooney,  46  N.  J.  Eq.  26,  16  AtL  689; 
Atty.  Gen.  v.  New  Jersey  R*  &  Trannp. 
Co.  3  N.  J.  Eq.  136;  Morris  &  E.  R.  Cow 
v.  Prudden,  20  N.  J.  Eq.  630;  Hinch- 
man  v.  Paterson  Horse  R.  Co.  17  N.  J. 
Eq.  75,  86  Am.  Dec  262;  Atty.  Gen.  V. 
Utica  Ins.  Co.  2  Johns.  Gh.  871 ;  People 
ex  rel.  L'Abbe  v.  District  Ct.  26  Colo. 
386.  46  L.R.A.  850,  68  Pac.  604;  Ocean 
City  Asso.  V.  Schurch,  67  N.  J.  Eq.  268, 
41  Atl.  914;  Heber  v.  Portland  Gold 
Min.  Co.  —  Colo.  — ,  L.RJ^.1918D, 
681,  172  Pac.  12. 

The  act  of  the  legislature  of  the  state 
of  New  Jersey  entitled,  "An  Act  Declar- 
ing All  Buildings  and  Places  Wherein 
or  upon  Which  Acts  of  Lewdness,  As- 
signation, or  Prostitution  Are  Permit- 
tad«r  Occur,  to  Be  Nuisances,  and  Pro- 


viding for  the  Abatement  Thereof  by 
the  Court  of  Chancery,"  and  the  act 
amendatory  thereto,  which  attempt  to 
confer  such  jurisdiction  upon  the  court 
of  chancery,  are  ineffective  and  invalid, 
being  contrary  to  the  Constitution  of 
the  state  of  New  Jersey  and  to  the 
Constitution  of  the  United  States. 

North  Pennsylvania  Coal  Co.  y. 
Snowden,  42  Pa.  488,  82  Am.  Dec  630, 
14  Mor.  Min.  Rep.  294;  Ex  parte  Alli- 
son, 99  Tex.  465,  2  L.R.A.(N.S.)  1111, 
122  Am.  St.  Rep.  663,  90  S.  W.  870; 
Atty.  Gen.  v.  Cleaver,  18  Ves.  Jr.  217, 
'  84  Eng.  Reprint,  299 ;  Carpenter  v.  Eas- 
ton  &  A.  R.  Co.  26  N.  J.  Eq.  168. 

The  acts  are  contrary  to  article  1,  ^ 
9,  of  the  state  Constitution  in  that  th^ 
subject  the  defendant  to  a  trial,  for  a 
criminal  offense  vrithout  a  lureBentment 
or  indletment  of  a  grand  jury. 

State  V.  Anderson,  40  N.  J.  U  224; 
Atlantic  City  v.  Rtdlins,  76  N.  J.  L.  264, 
69  Atl.  964;  State  v.  Rodgers,  90  N.  J. 
L.  60.  99  AtL  931;  Heber  v.  Portland 
Gold  Min.  Co.  —  Colo.  — ,  L.RJV.1918D, 
681, 172  Pac  12;  People  ex  rel.  L'Abbe 
V.  District  Ct.  26  Colo.  386,  46  L.R.A. 
850.  58  Pac  604. 

The  amendatory  act  is  contrary  to 
the  Constitution  in  that  the  object  of 
said  act  is  not  expressed  in  its  title. 

Sawter  v.  Shoenthal,  83  N.  J.  L.  499, 
88  Atl.  1004,  81  N.  J.  L.  197,  80  AtL 
101. 

Said  acts  are  further  objectionable 
because  they  authorize  the  taking  of 
property  without  due  process  of  law. 

Daugherty  v.  Thomas,  174  Mich.  371, 
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45  L,R.A.(N.S.)  699.  140  N.  W.  615, 
Ann.  Cas.  1915A,  1168. 

Mr.  Arthur  T.  VanderWlt,  for  re- 
spondent : 

The  court  of  chancery  has  jurisdic- 
tion (independently  of  the  statutes  un- 
der review)  to  enjoin  and  abate  the 
nniaanceB  enumerated  in  the  statutes. 

Wood.  Nuisances,  8d  ed.  §  29;  14  Cyc. 
484,  486;  9  Am.  &  Eng.  Enc.  Xaw,  509; 
Atty.  Gen.  v.  Delaware  &  B.  B.  R.  Co. 
27  N.  J.  Eq.  1 ;  State  ex  rel  Board  of 
Health  E.  I.  Dupont  de  Nemours 
Powder  Co.  79  N.  J.  Eq.  81,  SO  AtL 
998;  Atty.  Gen.  v.  Richards,  2  Anstr. 
603,  145  Eng.  R^rint,  980,  8  Revised 
Rep.  632;  Atty.  Gen.  v.  Cambridge  Con^ 
sumers'  Gas  Co.  L.  R.  4  Ch.  71,  38  L. 
J.  Ch.  N.  S.  94, 19  L.  T.  N.  3.  508,  17 
Weeki  Rep.  146. 

The  subject-matter  of  the  acts  under 
review  is  appropriate  to  the  jurisdic- 
tion of  the  court  of  chancery. 

State  V.  Anderson,  40  N.  J.  L.  224; 
N.  H.  39,  18  L.R.A.  646,  26  Atl.  688 ; 
Carleton  v.  Rugg,  149  Mass.  660,  6 
L.R.A.  198,  14  Am.  St.  Rep.  446,  22  N. 
E.  65;  Hutchinson  Twp.  v.  Filk,  44 
Minn.  636,  47  N.  W.  256;  Greenwich 
Twp.  V.  Easton  &  A.  R.  Co.  24  N.  J. 
Eq.  217,  affirmed  in  25  N.  J.  Eq.  666; 
State  ex  rel.  Board  of  Health  v.  Bergen 
County,  46  N.  J.  Eq.  173,  18  Atl.  465; 
Hutchinson  v.  State,  39  N.  J.  Eq.  669; 
Hitchner  v.  Richman,  74  N.  J.  L.  234, 
65  Atl.  866;  State  ex  rel.  English  v. 
Fanning,  96  Neb.  123,  147  N.  W.  215; 
Davis  V.  Auld,  96  Me.  559,  53  Atl.  118; 
Littleton  v.  Fritz,  65  Iowa,  488,  64  Am. 
Rep.  19,  22  N.  W.  641. 

The  acts  in  question,  being  appropri- 
ately administtfed  by  chancery,  are  not 
notconstitutional  in  not  providing  for 
trial  by  jury. 

Wood  V.  TaUman,  1  N.  J.  L.  153; 
Ellenbecker  y.  District  Ct.  134  U.  S. 
31,  40,  38  L.  ed.  801,  805,  10  Sup.  Ct. 
Rep.  424;  Hugler  v.  Kansas,  123  U.  S. 
623,  81  L.  ed.  205,  -8  Sup.  Ct.  Rep.  273; 
State  ex  ret  Engli^  v.  Fanning,  96 
Neb.  123,  147  N.  W.  216;  State  ex  rd. 
Wilcox  V.  Gilbert,  126  Minn.  96,  ante, 
1449, 147  N.  W.  953;  Carleton  v.  Rugg, 
149  Mass.  550,  5  LJt.A.  193,  14  Am. 
St.  Rep.  446,  22  N.  E.  55;  State  v. 
Murphy,  71  Vt  127,  41  Atl.  1087;  State 
ex  Rhodes  v.  Saunders,  66  N.  H.  89, 
18  L.RJk.  646,  26  Atl.  588;  State  ex  nL 
Collins  V.  Marshall,  100  Miss.  626,  66 
So.  792,  Ann.  Cas.  1914A,  434;  Davis 
V.  Auld.  96  M&  559,  53  AtL  118;  Lit- 
tleton V.  Fritz,  65  Iowa,  488,  64  Am. 
Rep.  19, 22  N.  W.  641. 
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The  acts  under  review  are  not  repug- 
nant to  ^  9  of  article  1  of  the  state 
Constitution. 

Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blowers'  Asso.  59  N.  J.  Eq.  49, 
46  AtL  208;  Atty.  Gren.  v.  New  Jersey 
R.  &  Transp.  Co.  3  N.  J.  Eq.  136,  16 
Atl.  689;  Littleton  v.  Fritz,  65  Iowa, 
488,  64  Am.  Rep.  19,  22  N.  W.  641; 
Davis  V.  Auld,  96  Me.  669,  53  AtL  118; 
State  ex  reL  Wilcox  v.  Gilbert^  126 
Minn.  95,  ante,  1449,  147  N.  W.  953; 
Ellenbecker  v.  District  Ct  184  U.  S. 
81j88  L.  ed.  801,  10  Sup.  Ct.  Rep.  424. 

The  fact  that  the  acts  under  review 
do  not  require  knowledge  on  the  part 
of  the  owner  of  the  unlawful  use  of  the 
premises  does  not  render  the  acta  on^ 
constitutional.  The  owner  is  preeumed 
to  know  the  business  conducted  thereon. 

Hodge  V.  Muscatine  County,  196  U. 
S.  276,  49  L.  ed.  477,  26  Sup.  Ct  Rep. 
237;  Board  of  Health  v.  Eastlack,  68 
N.  J.  L.  685,  52  Atl.  999;  Com.  v.  Howe, 
18  Gray,  26;  Littleton  v.  Prlte,  66 
Iowa,  488,  54  Am.  Rep.  19,  22  N.  W. 
641 ;  State  v.  Jordan,  72  Iowa,  377,  84 
N.  W.  286;  Shear  v.  Green,  78  Iowa, 
688,  36  N.  W.  642. 

Sections  8-11  of  the  act  are  clearly 
within  the  legislative  power  over  nui- 
sances. 

Berry  v.  De  Maris,  76  N.  J.  h.  301, 
70  Atl.  337;  Lawton  v.  Steele,  152  U. 
S.  133,  38  L.  ed.  385,  14  Sup.  Ct  Rep. 
499;  Smith  v.  Maryland,  18  How.  71, 
15  L.  ed.  269. 

The  amendment  of  1918  does  not  con- 
travene article  4,  S  7,  7  ^  of  the  Con- 
stitution. 

Allison  V.  Corker,  67  N.  J.  L.  696,. 
60  LJt.A.  664,  62  Atl.  362;  Union  Twp. 
V.  Rader,  39  N.  J.  L.  509;  Stete  ex  reL 
Walter  v.  Union,  38  N.  J.  L.  350;  Eas- 
ton &  A.  R.  Co.  V.  Central  R.  Co.  52 
N.  J.  L.  267,  19  Atl.  722;  Kirkpatrick 
V.  New  Brunswick,  40  N.  J.  Eq.  61; 
State  ex  rel.  Bumsted  v.  Govern,  47  N. 
J.  L.  373, 1  AH  836;  Seaside  Realty  Co. 
V.  Atlantic  Cily,  76  N.  J.  L.  819,  71  Atl. 
912;  Beatrice  v.  Edminaon,  64  C.  C.  A. 
601, 117  Fed.  427;  Dyker  Meadow  Land 
&  Improv.  Co.  v.  Cook,  3  App.  Div.  164, 
38  N.  Y.  Supp.  222;  Wallace  v.  Brad- 
shaw,  64  N.  J.  L.  178,  28  AtL  769 ;  Saw- 
ter  V.  Shoenthal,  88  N.  J.  L.  499, 88  Atl. 
1004. 

Ealisch,  J.,  delivered  the  opinion 
of  the  court: 

The  complainant  filed  his  bill  of 
complaint  as  a  resident  of  the  city  of 
Newark,  in  the  county  of  Essex,  in 
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the  court  of  chancery,  charging  tiiat 
Thomas  J.  Hand,  on  June  22  and  30, 
on  July  7  and  14,  on  August  18,  on 
September  15, 1918,  and  continuous- 
ly for  some  time  prior  thereto,  did 
keep  and  maintain  a  certain  build- 
ing for  the  purpose  of  lewdness,  as- 
signation, and  prostitution,  and  the 
habitual  sale  of  intoxicating  liquors 
in  violation  of  law,  and  wherein 
other  indecent  and  disorderly  acts 
are  permitted  and  occur.  The  com- 
plainant prayed  that  an  injunction 
may  issue  directed  to  Thomas  J. 
Hand,  and  to  the  owner  and  lessor 
of  the  premises  and  their  agents, 
perpetually  enjoining  them,  their 
agents  and  lessees,  from  maintain- 
ing and  permitting  such  nuisance, 
and  likewise  enjoining  the  removal 
of  any  furniture,  furnishings,  musi- 
cal instruments,  or  other  personal 
property,  except  clothing,  from  said 
building,  pending  the  final  hearing 
of  the  cause. 

A  restraining  order  was  issued  in 
pursuance  of  the  prayer,  subject  to 
further  order  of  the  court. 

A  motion  was  made  to  strike  out 
the  bill  on  the  ground  that  the  legis- 
lative acts  upon  which  the  legal 
efficacy  of  the  bill  depended  are  un- 
constitutional. This  motion  was  de- 
nied, and  hence  this  appeal. 

The  sole  basis  of  the  bill  is  the 
Act  of  1916  (Pamph.  Laws  p.  315) 
as  amended  in  1918  (Pamph.  Laws 
p.  739). 

The  Statute  of  1916  ia  entitled: 
"An  Act  Declaring  All  Buildings 
and  Places  Wherein  or  upon  Whidi 
Acts  of  Lewdness,  Assignation  or 
Prostitution  Are  Permitted  or  Oc- 
cur to  Be  Nuisances,  and  Providing 
for  the  Abatement  Thereof  by  the 
Court  of  Chancery." 

The  Statute  of  1918  is  amenda- 
tory of  the  title  of  and  provisions  of 
the  Act  of  1916,  and  by  §  1  amends 
the  title  so  as  to  read:  "An  Act 
Declaring  All  Buildings  and  Places 
Wherein  or  upon  Which  Acts  of 
Lewdness,  Assignation  or  Prostitu- 
tion or  the  Habitual  Sale  of  Intoxi- 
cating Liquor  in  Violation  of  Law 
Are  Permitted  or  Occur  to  Be 
NuisaneidMiiiid  Providing  for  the 


Abatement  Thereof  by  the  Court  of 
Chancery." 

The  evident  purpose  of  this 
amendment  was  to  add  to  the  cate- 
gory of  acts  mentioned  as  nuisances 
in  the  title  of  the  Act  of  1916  the 
habitual  unlawful  sale  of  intoxicat- 
ing liquor. 

The  other  provisions  of  the  Stat- 
ute of  1916,  amended  by  the  later 
act,  are:  Section  8,  which  makes 
provision  that,  where  the  disorderly 
house  consists  of  the  habitual  un- 
lawful sale  of  intoxicating  liquor, 
such  liquor  may  be  removed  and 
shall  be  destroyed  as  soon  as  may  be- 
when  no  long^  required  for  evi- 
dence ;  §  9,  which  excepts  intoxicat- 
ing liquors  from  the  operation  of 
the  clause  of  this  section  relating  to 
fees  to  be  allowed  to  the  officer  for 
removing  and  selling  movable  prop- 
erty; and  §  10,  which  excludes  in- 
toxicating hquors  from  coming 
within  the  purview  of  the  section. 

On  this  branch  of  the  case  counsd 
of  appellant  first  contends  that  the 
amendatory  act  is  in  violation  of 
article  4,  §  7,  1[  4,  of  the  Constitu- 
tion of  New  Jersey,  in  that  the  ob- 
ject of  the  act  is  not  expressed  in 
its  title. 

In  support  of  this  contention  it  is 
argued,  in  substance,  that  the  title 
of  the  original  act  was  made  to  fit 
its  object  as  then  created,  and  that 
l^e  effect  sought  to  be  attained  by 
the  amendatory  act  was  to  enlarge 
the  scope  of  the  original,  so  that  its 
provisions  would  b»»>me  applicable 
to  a  new  subject-matter  not  em- 
braced within  the  language  or  mean- 
ing of  its  title  or  body,  namely,  by 
adding  to  its  category  of  acts  de- 
nounced as  nuisances  "the  habitual 
sale  of  intoxicating  liquors  in  viola^ 
tion  of  law/'  of  vrhidn  there  is  no 
premonition  in  the  title  of  either  act. 

In  so  far  as  the  title  of  the  Act  of 
1918  is  concerned  in  its  relation  to 
the  introduction  into  its  body  of  the 
provision  of  the  habitual  sale  of  in- 
toxicating liquors  in  violation  of  law 
as  a  new  subject-matter  to  be  em- 
braced within  the  scope  and  oper- 
ation of  the  Act  of  1916,  it  is  plain 
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that  the  amendatory  statute  does 
not  express  this  object  in  its  title. 

Its  title  is  palpably  deceptive  and 
misleading.  It  gives  notice  that  its 
object  is  to  amend  the  title  and  pro- 
visions of  an  act,  etc.  It  is  silent  in 
what  respect  the  title  is  to  be 
amended,  and  leaves  it  open  to  be- 
lief that  all  the  provisions  of 
the  Act  of  1916  are  to  be  amend- 
ed. The  original  act  contains  four- 
teen sections,  of  which  five  were 
amended.  The  title  of  the  later 
statute  gives  no  notice  that  it  was 
to  contain  a  provision  in  its  body 
which  in  effect  would  broaden  the 
Act  of  1916  so  as  to  extend  the  juris- 
diction of  the  court  of  chancery  to 
cases  where  the  nuisance  consists  of 
"the  habitual  sale  of  intoxicating 
liquor  in  violation  of  law." 

In  support  of  the  constitutionality 
«f  the  amendatory  act  it  is  strenu- 
ously argued  by  counsel  of  respond- 
ent that  the  legislation  impugned 
does  not  attempt  to  ingraft  on  the 
original  statute  incongruous  matter, 
since  both  acts  deal  with  nuisances 
and  provide  identical  remedies,  and 
that  the  act  and  amendment  would 
be  valid  if  it  were  merely  '*an  act 
oonceming  nuisances  and  the  abate- 
ment thereof  In  chancery.** 

The  statement  that  both  acts  deal 
with  nuisances  and  provide  identi- 
cal remedies  is  not  quite  accurate. 
The  amendments,  in  some  respect, 
provide  a  different  procedure  where 
the  nuisance  complained  of  is  creat- 
ed by  the  habitual  unlawful  sale  of 
intoxicating  liquor  from  that  pur- 
sued in  cases  of  nuisance  provided 
for  in  the  original  act. 

Further,  the  argiiment  addressed 
to  us  ignores  the  vital  circumstance 
that  the  title  of  the  statute  under 
discussion  limits  the  invoking  of  the 
action  of  the  court  of  chancery  to 
certain  acts  which  are  specifically 
mentioned  and  denominated  in  the 
title  as  nuisances,  and  which,  ac- 
cording to  unquestioned  and  settled 
statutory  construction,  by  necessary 
implieation  excludes  all  other  public 
nuisances  at  common  law  from  the 
operation  of  the  act. 

The  present  statute  in  its  title 


differs  from  a  situation  where  such 
title  is  general  and  broad  enough  to 
include  within  ite  terms  congruous 
matter  dealt  with  by  the  amend- 
ment. 

The  title,  by  reason  of  its  apedflc 
restrictive  language,  in  the  present 
instance,  violates  a  fundamental 
rule  of  the  constitutional  mandate, 
in  that  it  fails  to  give  notice  of  the 
effect  of  the  legislation  to  one  con- 
versant with  the  existing  state  of 
the  law.  Sawter  v.  Shoenthal,  83  N. 
J.  L.  501,  83  Atl.  1004.  The  reason- 
ing of  Mr.  Justice  Swayze,  speaking 
for  this  court  in  the  case  cited,  is 
peculiarly  applicable  here.  At  page 
503  of  83  N.  J.  L.  he  says :  "If  now 
we  look  at  the  essential  character  of 
this  legislation,  it  is  plain  that  the 
legislature's  object  waste  tax  trans- 
fers of  property  occiuring  upon  the 
death  of  the  owner,  or  made  in  con- 
templation of  his  deaths  or  to  take 
effect  at  or  after  his  death.  The 
original  legislation  reached  only 
certain  kinds  of  transfers.  The 
amendment  of  1906  sought  to  make 
this  more  general,  and  to  reach  all 
transfers  in  such  cases.  In  common 
parlance  all  were  spoken  of  as  in- 
heritance taxes,  and  if  the  title  of 
the  Act  of  1894  had  read,  'An  Act  to 
Tax  Estetes  and  Inheritances,'  it 
would  have  been  broad  enough  to  in- 
clude the  matter  of  the  Act  of  1906," 
etc. 

And  so  in  the  case  sub  judice,  if 
the  title  of  the  Act  of  1916  had 
read,  "An  Act  Concerning  Nui- 
sances and  the  Abatement  Thereof 
in  Chancery,"  it  would  not  only  have 
been  broad  enough  to  include  the 
unlawful  habitual  sale  of  intoxicat- 
ing liquor,  as  well  as  any  other  pub- 
lic nuisance,  such  as  gaming  houses, 
resorts  for  thieves,  idlers,  disorder- 
ly persons,  ete.,  which,  though  they 
are  congruous  with  the  subject^ 
matter  of  the  Act  of  1916,  being 
public  nuisances,  are  nevertheless 
excluded  from  the  g,,,.*,^.. 
operation  of  the  •Mf»tio«*iitF  mt 
statute  by  reason  of 
ite  speci^c  title.  The  Act  of  1918, 
by  reason  of  ite  defective  title,  is 
inoperative  and  unenforceable. 


Digitized  by 


Google 


1468 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AJkl. 


The  elimination  of  this  statute 
from  the  case  on  account  of  the  con- 
stitutional defect  pointed  out  re- 
moves one  of  the  basic  grounds  up- 
on which  the  complainant's  bill  and 
the  action  of  the  court  below  rested. 

The  legality  of  the  proceedings 
under  review  must  therefore  derive 
its  sole  support  from  the  original 
Act  of  1916. 

The  constitutionality  of  that  stat- 
ute is  also  questioned  on  two  princi- 
pal grounds  which  may  be  summed 
up  as  follows:  (1)  That  the  stat- 
ute contains  unconstitutional  pro- 
visions, and  which  provisions  are  so 
interwoven  with  other  sections  of 
the  act  that  those  which  are  uncon- 
stitutional cannot  be  exscinded  with- 
out rendering  the  entire  statute  in- 
operative; (2)  that  the  legislation 
in  itself  is  unconstitutional,  in  that 
it  attempts  to  confer  upon  t^e  court 
of  chancery  jurisdiction  of  a  sub- 
ject-matter of  a  purely  criminal 
character. 

The  interesting  questions  raised 
by  counsel  of  appellant  as  to  the 
constitutionality  of  several  provi- 
sions of  the  statute  involving  funda- 
mental propositions  which  may  af- 
fect more  or  less  the  validity  of  the 
whole  act  need  not  be  considered 
and  decided  on  this  appeal,  for  the 
reason  that  ther6  is  a  prime  funda- 
mental question  which  goes  to  the 
validity  of  the  entire  statute,  and 
that  is  whether  the  legislature  over- 
stepped the  boimds  of  its  constitu- 
tional limitations  in  attempting  to 
confer  Jurisdiction  upon  the  court 
of  chancery  of  the  subject-matter 
dealt  with  by  the  act.  Thus  it  be- 
comes important  to  consider  first 
the  puipose  and  nature  of  the  stat- 
ute. 

The  fixed  purpose  of  the  statute, 
evidenced  by  its  title,  is  to  declare 
certain  buildings  or  places  in  or 
upon  which  the  acts  specified  in  the 
title  are  permitted  or  occur,  to  be 
nuisances,  and  to  be  abated  in  the 
court  of  chancery. 

The  1st  section  of  the  act  sub- 
stantially follows  its  title.  The  spe- 
cific violations  denounced  ■  therein 
are  nuisances,  indictable  and  pun- 


ishable at  common  law  and  under 
the  Crimes  Act.  The  3d  and  4th 
sections  of  the  statute  confer  power 
and  authority  on  the  prosecutor  of 
the  pleas  or  any  resident  of  the 
county  where  the  nuisance  is  alleged 
to  exist,  to  mainta^  an  action  in  the 
court  of  chancery  to  abate  and  pre- 
vent such  nuisance,  and  provide  that 
the  action  shall  be  brought  in  the 
name  of  the  prosecutor,  and  thajt  it 
shall  be  unnecessary  to  allege  or 
prove  special  damage.  The  5th  and 
6th  sections  make  the  further  pro- 
vision that  the  action  shall  be  com- 
menced by  filing  a  verified  bill  of 
complaint  and  the  issue  of  subpoena, 
and  that  all  proceedings  in  such 
action  shall  be  in  accordance  with 
the  usual  practice  in  the  court  of 
chancery ;  that  the  cfaancdlor,  being 
satisfied  of  the  sufficiency  of  the  bill, 
shall  issue  an  order  to  show  cause 
on  a  certain  day  why  an  injunction 
should  not  issue  against  the  defend- 
ant in  accordance  with  the  prayer 
of  the  bill,  with  restraint  of  the  al- 
leged nuisance  and  the  removal  of 
any  furniture,  furnishings,  musical 
instruments,  or  other  personal  prop- 
erty, except  clothing,  from  such 
building  or  place  complained  of  un- 
til further  order  of  tiie  court,  and 
that  on  the  return  of  the  rule,  if  the 
chancellor  is  satisfied  of  the  suf- 
ficiency of  the  proofs  submitted,  he 
shall  issue  a  temporary  injunction, 
without  bond,  enjoining  and  abating 
the  nuisance  in  accordance  with  the 
restraint  prayed  for.  Then  follow 
provisions  for  the  carrying  into  ef- 
fect the  final  decree  of  the  court  of 
chancery  that  the  nuisance  be  abat- 
ed by  a  forfeiture  of  the  personal 
property  found  on  the  premises,  the 
disuse  of  the  premises  for  any  pur- 
pose for  one  year  unless  sooner  re- 
leased by  the  court  of  chancery,  etc., 
and  a  further  provision  t^t  the 
violation  or  disobedience  of  either 
any  injunction  or  order  provided 
for  by  the  act  shall  be  punishable  as 
a  contempt  of  court,  by  a  fin^  not 
less  than  $200  nor  more  than  $1,000, 
or  by  imprisonment  in  the  county 
jail  for  not  less  than  one  month  nor 
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more  than  six  months,  or  by  both 
fine  and  imprisonment. 

Thus  it  follows,  as  a  matter  of 
course,  after  a  temporary  injunc- 
tion has  been  issued,  or  an  order 
made  in  the  case,  an  allegation  that 
the  nuisance  still  continues  may,  on 
proof  thereof,  be  heard  in  a  sum- 
mary manner,  and  be  punished  as  a 
contempt  of  court,  by  fine  and  im- 
prisonment. But  the  startling  fea- 
ture of  the  operation  of  the  statute 
is  that  the  temporary  restraint 
makes  the  removal  of  any  personal 
property  (except  clothing) ,  no  mat- 
ter how  innocuous  in  character  it 
may  be,  whether  it  be  the  portrait 
of  a  family  ancestor  or  a  copy  of  the 
Holy  Scriptures,  punishable  by  fine 
and  imprisonment. 

It  is  difiicult  from  a  plain  reading 
of  the  statute  to  escape  the  conclu- 
sion that  it  attempts  to  add  to  the 
equitable  powers  possessed  by  the 
court  of  chancery,  the  power  to  deal 
with  a  certain  class  of  criminal 
cases  by  the  writ  of  injunction  and 
the  summary  process  of  contempt. 

Apparently  recognizing  an  in- 
superable obstacle  in  the  way  of  up- 
holding the  constitutionality  of  the 
statute  in  view  of  the  provision  of 
article  6,  §  1,  that  "the  judicial  pow- 
er shall  he  vested"  in  the  courts 
enumerated,  amongst  which  is  the 
court  of  chancery,  "as  now  exist," 
and  of  article  10,  §  1,  which,  among 
other  things,  declares,  "The  several 
courts  of  law  and  equity,  except  as 
herein  otherwise  provided,  shall 
continue  with  the  like  powers  and 
jurisdiction  as  if  this  Constitution 
liad  not  been  adopted,*'  counsel  of 
respondent  argues  and  urges  most 
strenuously  that  the  court  of  chan- 
cery possessed  the  jurisdiction  at 
common  law  to  enjoin  and  abate  the 
nuisances  specified  in  the  statute. 
This  assertion  necessarily  raises  the 
inquiry,  To  what  extent  has  the 
court  of  chancery  exercised  jurisdic- 
tion over  nuisances  prior  to  the 
adoption  of  our  Constitution? 

The  jurisdiction  of  a  court  of 
equity  to  control  and  afford  relief  in 
a  case  where  the  nuisance  is  a  public 
one  and  indictable,  at  the  suit  of  a 
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private  individual  who  has  suffered 
an  injury  from  such  nuisance  be- 
yond that  sustained  by  the  general 
public,  cannot  be  successfully  ques- 
tioned. An  examination  of  the 
cases,  in  which  the  elements  of  a 
public  and  indictable  nuisance  were 
present,  will  disclose  that  the  potent 
factor  ttai  induced  a  court  of  equity 
to  exercise  jurisdiction  and  to  give 
relief  was  not  for  the  purpose  of 
suppressing  a  public  nuisance,  but 
to  redress  a  private  wrong  done  to 
the  individual,  and  who  sought  re- 
lief from  tlie  court  on  the  allegation 
that  unless  the  nuisance  was  en- 
joined he  would  suffer  irreparable 
injury. 

There  is  some  confusion  in  the 
cases  as  to  what  Lord  Hardwicke 
decided  in  Baines  v.  Baker,  1  Ambl. 
168,  27  Eng.  Reprint,  105.  This 
case  is  also  reported  anonymously  in 
3  Atk.  750,  26  Eng.  Reprint,  1230, 
but  not  as  clearly  and  fully  as  in 
Ambler.  On  a  bill  for  injunction  to 
stay  building  an  Inoculation  hospital 
for  people  infected  with  smallpox 
very  near  the  houses  of  several  ten- 
ants of  the  plaintiff,  Lord  Hard- 
wicke, at  page  159,  said;  "Bills  of 
this  sort  are  founded  on  being  nui- 
sance at  common  law.  If  a  public 
nuisance,  it  should  be  in  the  name  of 
the  attorney  general,  and  then  it 
would  be  for  his  consideration, 
whether  he  would  file  such  an  infor- 
mation or  not;  and  that  was  thb 
case  for  stopping  a  way  behind  the 
exchange  in  the  city.  Lord  King 
recommended  it  to  the  attorney  gen- 
eral, to  prefer  an  information  in  the 
King's  bench,  to  try  whether  it  was 
a  nuisance  or  not." 

The  motion  for  an  injunction  was 
denied.  In  a  much  later  case,  de- 
cided in  1799,  London  v.  Bolt,  5  Ves. 
Jr.  129,  31  Eng.  Reprint,  607,  it  ap- 
pears that  there  were  several  old 
houses  on  Snow  hill  which  were  to 
be  pulled  down  to  improve  the  city, 
and  were  empty,  and  that  the  de- 
fendant took  them  as  temporary 
warehouses  for  storing  sugar,  which 
he  had  introduced  In  such  quantities 
that  two  of  the  houses  had  actually 
fallen  and  the  others  were  in  the 
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most  imminent  danger.  An  appli- 
cation was  made  to  Lord  Chancellor 
Loughborough  for  an  injunction  to 
prevent  the  defendant  from  putting 
any  more  sugar  in  the  houses,  and, 
in  granting  the  injunction,  the  Lord 
Chancellor,  at  page  130,  said :  "But 
I  can  only  order  the  injunction  upon 
the  petition.  I  cannot  order  any- 
thing to  be  done,  and  it  will  be  neces- 
sary to  do  more;  as  shoring  up  the 
house8,^and  removing  the  sugar.  I 
shall  make  the  order  upon  the  peti- 
tion; but  it  seems  to  me  the  Lord 
Mayor  can  apply  a  much  more  prop- 
er and  effectual  remedy.  Can  there 
b9  a  doubt  that  it  is  within  his  of- 
fice, upon  presentment  of  the  ward 
that  these  houses  are  a  public  nui- 
sance, to  order  the  nuisance  to  be 
abated,  the  houses  to  be  shored  up, 
and  the  weight  removed?  .  .  . 
The  chief  magistrate  by  his  general 
jurisdiction  has  authority  to  abate 
a  nuisance  in  a  public  street,  to 
shore  up  the  houses  under  the  dhrec- 
tion  of  a  surveyor,  and  make  it  safe 
for  the  public.  I  can  interfere  only 
as  between  landlord  and  tenant." 

These  remarks  contain  an  express 
disavow^  of  any  power  residing  in 
a  court  of  equily  to  abate  a  nui- 
sance. It  IS  also  noticeable  that  the 
nuisance  dealt  with  was  one  affect- 
ing the  safety  of  a  public  highway 
for  travel,  and  there  can  be  no  ques- 
tion that  such  a  nuisance,  upon  ap- 
plication of  the  attorney  general, 
could  be  properly  made  the  basis  of 
granting  preventive  relief,  by  in- 
junction. 

The  case  of  Atty.  Gen.  v.  Cleaver, 
18  Ves.  Jr.  210,  34  Eng.  Reprint. 
297,  was  one  where  an  information 
was  filed  by  the  attorney  general,  at 
the  relation  of  several  inhabitants 
of  Battersea  and  Chelsea,  to  restrain 
the  defendants  from  manufacturing 
soap  or  black  ash,  etc.  The  defend- 
ants were  under  an  indictment  for 
maintaining  a  public  nuisance, 
which  had  been  removed  to  the 
King's  bench  for  trial.  Lord  Eldon 
refused  the  injunction,  and  took  oc- 
casion to  say,  at  page  217:  "The 
case  cited  by  I^ord  Hardwicke.  as 
occurred  before  Lord  King, 


was  an  information  here  by  the  at- 
torney general  against  a  public 
nuisance  by  stopping  a  highway. 
Analogous  to  that  there  have  been 
many  cases  in  tiie  court  of  exchequer 
of  nuisance  to  harbors,  which  are 
a  species  of  highway;  and  if  the 
aoil  belongs  to  the  Crown  there  ia 
one  species  of  remedy  for  that :  the 
Crown  may  abate  the  obstruction, 
as  it  is  upon  the  King[s  soil.  Where 
it  is  not  upon  the  King's  soil,  but 
merely  a  public  nuisance  to  all  the 
King's  subjects,  though  the  suit  may 
be  in  the  same  form,  the  law  is  laid 
down  in  treatises,  particularly  by 
Lord  Hale, 'DePortibus  Maris'  .  .  . 
that  upon  the  ground  of  public  nui- 
sance, and  not  as  an  obstruction 
upon  the  King's  soil,  it  is  a  question 
of  fact  which  must  be  tried  by  a 
jury;  and,  though  the  suit  may  be 
entertained,  the  court  would  be 
bound  to  try  the  fact  by  the  inter- 
vention of  a  jury." 

In  the  later  case  of  Crowder  v. 
Tinkl«:.  19  Ves.  Jr.  617,  34  Eng- 
Beprint,  645  (decided  in  1816)  the 
plaintiff  filed  a  bill  to  restrain  the 
defendants  from  completing  a  build- 
ing to  be  used  for  storing  large 
quantities  of  gunpowder,  allegins 
tiiat  the  defendants  kept  on  their 
premises  a  dangerous  quantity  of 
powder,  liable  to  cause  explosion, 
and  thus  endangered  their  lives  and 
property,  and  that  the  plaintiffs  in- 
tended to  proceed  against  the  de- 
fendants to  abate  and  remove  the 
new  building,  and  that  the  danger 
of  explosion  was  so  imminent  that 
the  court  should  immediately  inter- 
fere. Lord  Eidon,  at  page  619, 
said;  "I  incline  to  t^iink  that  an 
injunction  may  be  granted  in  this 
case,  not  of  nuisance,  but  of  danger 
to  property." 

And,  at  page  621,  he  further  said : 
"Where  the  subject  of  complaint  is 
matter  of  public  nuisance  the  at- 
torney general  alone  can  sue ;  but  it 
is  going  too  far  to  say,  particularly 
without  more  materials  than  can  be 
had  on  motion,  that  if  a  plain  nui- 
sance is  attended  with  particular 
and  special  injuxy  to  an  individual, 
producing  irreparable  damage,  that 
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individual  shall  not  be  at  liberty  to 
come  here,  unless  the  attorney  gen- 
eral chooses  to  accompany  him." 

This  case  is  cited  in  Chase  v. 
Revere  House,  232  Mass.  88, 122  N. 
E.  162,  in  an  opinion  of  the  supreme 
court  of  Massachusetts,  as  support- 
ing the  statement  made  by  that 
court  at  page  94  of  232  Mass.,  that 
"the  jurisdiction  of  a  court  of  equity 
over  the  abatement  and  suppression 
of  a  nuisance,  whether  public  or 
private,  is  settled,  and  may  be  exer- 
cised although  the  nuisance  is  made 
by  statute  an  indictable  offense." 

A  careful  reading  of  Crowder  v. 
Tinkler,  supra,  will  show  clearly 
that  it  does  not  support  such  a  view. 
The  theory  on  which  the  preventive 
relief  was  granted  was  the  danger 
imminent  to  the  property  of  private 
individuals  of  being  destroyed  by  an 
explosion  and  producing  irreparable 
injury  to  their  private  interests.  As 
to  the  abatement  of  the  public  nui- 
sance, it  is  clear,  from  a  reading  of 
the  case,  that  the  Lord  Chancellor 
held  that  such  a  result  would  only 
be  properly  accomplished  by  an  in- 
dictment and  a  trial  in  a  court  of 
law. 

"The  greater  part  of  these  acts 
which  are  indictable  as  common 
nuisances  cannot,  from  their  nature, 
be  cognizable  in  a  court  of  equity." 
2  Waterman's  Kden,  Inj.  2d  ed.264. 
In  a  note  to  tjie  text,  gaminghouses, 
bawdyhouses,  and  public  nuisances 
of  a  like  character  are  mentioned  as 
not  coming  within  the  cognizance  of 
a  court  of  equity. 

In  Atty.  Gen.  v.  Utica  Ins.  Co.  2 
Johns.  Ch.  371,  Chancellor  Kent,  at 
page  378,  said :  "If  a  charge  be  of  a 
criminal  nature,  or  an  offense 
against  the  public,  and  does  not 
touch  the  enjoyment  of  property,  it 
ought  not  to  be  brought  within  the 
direct  jurisdiction  of  this  court, 
which  was  intended  to  deal  only  in 
matters  of  civil  right,  resting  in 
equity,  or  where  the  remedy  at  law 
was  not  sufficiently  adequate." 

This  case  is  cited  with  approval 
in  Atty.  Gen.  v.  Tudor  Ice  Co.  104 
Mass.  239, 6  Am.  Rep.  227.  At  page 
240  of  104  Mass.,  Gray,  J.,  said: 


"This  court,  sitting  in  equity,  does 
not  administer  punishment  or  en- 
force forfeitures  for  transgressions 
of  law;  but  its  jurisdiction  is  limit- 
ed to  the  protection  of  civil  rights, 
and  to  cases  in  which  full  and  ade- 
quate relief  cannot  be  had  on  the 
common-law  side  of  this  court  or  of 
the  other  courts  of  the  common- 
wealth." 

No  instance  can  be  found  in  the 
English  reports,  nor  in  the  reports 
of  this  country,  in  states  where  the 
common  law  prevailed  and  still  pre- 
vails, where  a  court  of  equity  has 
ever  taken  cognizance  of  a  case  of  a 
public  nuisance  founded  purely  on 
moral  turpitude. 

It  is  clear  that,  if  the  legislature 
may  bestow  on  the  court  of  chancery 
jurisdiction  to  grant  an  injunction 
and  abate  a  public  nuisance  of  a 
purely  criminal  nature,  then  there 
can  be  no  valid  argument  against 
the  power  of  the  legislature  to  con- 
fide the  entire  Criminal  Code  of  this 
state  to  a  court  of  equity  for  en- 
forcement. It  is  apparent  that  such 
a  court  would  render  nugatory  the 
provisions  of  the  Constitution, 
which  guarantee  the  right  of  a  pre- 
sentment by  a  grand  jury,  and  a 
trial  by  jury,  to  one  accused  of 
crime. 

Before  leaving  this  topic  it  may 
serve  a  useful  purpose  to  refer  to 
the  case  of  State  ex  rel.  Circuit 
Atly.  V.  Uhrig,  14  Mo.  App.  418,  in 
which  the  opinion  contains  a  com- 
pendium of  the  grounds  on  t?hich 
the  jurisdiction  of  a  court  of  equity 
was  exercised  in  cases  of  public  nui- 
sance. It  divides  public  nuisances 
into  three  classes  of  cases:  "(1) 
To  restrain  purprestures  of  public 
highways  or  navigations.  .  .  . 
(2)  To  restrain  threatened  nui- 
sances dangerous  to  the  health  of  a 
whole  community.  ...  (3)  To 
restrain  ultra  vires  acts  of  corpora- 
tions injurious  to  public  right;"  and 
that  "the  exercise  of  equity  juris- 
diction in  these  three  classes  of 
cases  is  an  exception  to  a  .  .  . 
rule  .  .  .  that  a  court  of  equity 
has  no  jurisdiction  in  matters  of 
crime." 
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Our  examination  into  the  state  of 
the  common  law  relatinsr  to  the 
jurisdiction  of  a  court  of  equity  of 
A  public  nuisance  of  the  character 
before  us,  prior  to  the  adoption  of 
our  Constitution, 


»ow«  of  evmitr  leads  us  to  the  con- 
to  ittef .  elusion  that  a  court 

of  equity  never  possessed  or  at- 
tempted to  exercise  such  jurisdic- 
tion in  this  state.  Atty.  Gen.  ex  rel. 
Holtz  V.  Heishon,  18  N.  J.  Eq.  410. 

Now  as  to  the  constitutionality  of 
the  act  in  attempting  to  give  author- 
ity to  the  court  of  chancery  to  abate 
the  specified  public  nuisances. 

The  authority  to  abate  a  public 
nuisance  resided  solely  in  the  courts 
of  eriminal  jurisdiction  at  common 
law. 

All  common  nuisances  are  regu- 
larly punishable  by  fine  and  im- 
prisonment; but,  as  the  removal  of 
the  nuisance  is  tiie  chief  end  of  the 
indictment,  the  court  will  adapt  the 
judgment  to  the  nature  of  the  case. 
Where,  therefore,  the  nuisance  is 
stated  in  the  indictment  to  be  con- 
tinuing, and  does  in  fact  exist  at  the 
time  of  the  judgment,  the  defend- 
ant may  be  commanded  by  the  judg- 
ment to  remove  it  at  his  own  cost. 
2  Roile.  Abr.  84 ;  1  Hawk.  P.  C.  chap. 
75,  H  14;  Rex  v.  Pappineau,  1 
Strange,  686,  93  Eng.  Reprint,  784; 
Taggart  v.  Com.  21  Pa.  527 ;  2  Arch- 
bold,  Grim.  Pr.  &  PL  1772,  note. 

In  State  v.  Morris  &  £.  B.  Go.  23 
N.  J.  L.  360,  Green,  Gh.  J.,  at  page 
S70,  said: 

"The  principal  object  of  an  in- 
dictment for  a  nuisance  is  to  com- 
pel it  to  be  abated ;  and  regularly  a 
part  of  the  judgment  upon  convic- 
tion is  that  the  nuisance  be  abated." 
1  Chitty,  Grim.  Law,  716;  Rex  v. 
Stead.  8  T.  R.  142,  101  Eng.  Re- 
print, 1312. 

"A  similar  judgment  was  ren- 
dered in  the  case  of  State  v.  King,  in 
the  Passaic  oyer  and  terminer, 
which  has  since  been  affirmed  in  the 
court  of  errors  and  appeals." 

There  is  no  doubt  that  the  legisla- 
ture may  lawfully  confer  on  the 


court  of  chancery  the  injunction 
power  in   a  new  co.rt.-^wr 

class    of     cases     to   t«  eouter  Swria- 

which  such  remedy 
is  appropriate,  or  to  extend  the 
jurisdiction  of  the  court  to  a  class  of 
cases  which,  by  their  nature,  may 
come  properly  within  the  sphere  and 
application  of  equitable  principles, 
but  that  is  an  entirely  different  sit^ 
uation  from  the  one  which  confronts 
us  here. 

The  present  case  is  not  one  ex- 
tending the  jurisdiction  of  the  court 
of  chancery  to  a  new  class  of  cases 
which  have  arisen  and  call  for  the 
application  of  the  equitable  powers 
of  that  court  What  we  are  met 
with  is  a  legislative  attempt  to  ab- 
stract from  and  to  shear  the  su- 
preme court  of  a  common-law  power 
and  prerogative  right  vested  in  it 
by  the  Constitution, 
and  an  attempt  to 

,  »      1  ^      .  power  to 

transfer  to  and  set-  coBt«r  enmiMoi 
tie  such  power  on  a  ailEK'*'**  *' 
court    of  equity. 
This  surely  cannot  be  lawfully  done. 

The  supreme  court  is  not  only  an 
appellate  court  in  all  cases  from  the 
inferior  courts  of  civil  and  criminal 
jurisdiction,  but  is  also  a  court  of 
original  jurisdiction  in  civil  and 
criminal  cases.  An  indictment  for 
public  nuisance  is  cognisable  in  that 
•court.  The  indictment  may  be  re- 
moved from  the  oyer  and  terminw 
or  quarter  sessions  to  the  supreme 
court,  and  the  accused  tried  there, 
and,  upon  conviction,  the  judgment 
may  be  fine  or  imprisonment,  or 
boUi,  and  that  the  nuisance  be  abat- 
ed. If  the  indicted  party  is  tried  in 
the  oyer  and  terminer  or  quarter 
sessions  on  an  indictment  for 
maintaining  a  public  nuisance,  and 
is  convicted,  he  may  have  his  writ 
of  error  out  of  the  supreme  court 
and  there  have  the  judgment  against 
him  reviewed. 

It  is  manifest  that  the  statute  in 
its  operation  and  effect  deprives  the 
supreme  court  of  its  inherent  right 
to  pass  on  the  question  whether  the 
facts  proven  constitute  a  public 
nuisance,  and,  if  so,  should  be 
abated.  For  the  important  fact  can- 
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not  be  ignored  that  the  order  to 
abate  a  public  nuisance  ia  part  of  a 
common-law  judgment  rendered  on 
a  conviction  upon  an  indictment  for 
maintaining  a  public  nuisance.  As 
no  writ  of  error  can  be  properly 
sued  out  of  the  supreme  court  for  a 
review  of  the  decree  of  the  court  of 
chancery,  it  follows  that  the  su- 
preme court  is  deprived  of  one  of  its 
inherent  prerogative  rights.  And 
this  result  is  brought  about  by 
bringing  the  cognizance  of  a  com- 
mon-law crime  within  the  jurisdic- 
ro«rt^pow«  f  tion  of  a  court  of 
doprive  of  equity,  to  be  dealt 
joK.rtiction.  according  to 

the  procedure  of  that  court  in  en- 
forcing the  penalties  of  the  statute 
prescribed  for  the  offense.  Such 
an  obvious  evasion  of  constitu- 
tional authority  will  not  be  tolerat- 
ed. Entries  v.  State,  47  N.  J.  L. 
140.  In  State,  Flanagan,  Prosecut- 
or, V.  Plainfield,  44  N.  J.  L.  118,  Van 
Syckel,  J.,  at  page  124,  said: 
"There  can  be  no  contraction  of  the 
sphere  within  which  the  supreme 
court  may  dispense  its  prerogative 
writs  except  by  extinguishing  the 
tribunals  to  which  they  may  be  sent. 
A  law  is  equ^ly  without  authority 
whether  it  in  express  terms,  or  by 
its  operation  and  effect,  takes  away 
or  diminishes  the  inherent  power  of 
the  court." 

A  most  comprehensive  and  lucid 
exi>osition  of  this  doctrine  is  to  be 
found  in  an  opinion  by  Beasley, 
Chief  Justice,  speaking  for  this 
court,  in  Jersey  City  v.  Lembeck,  31 
N.  J.  Eq.  265. 

Keeping  in  view  that  the  mainte- 
nance of  disorderly  house  was  a 
crime  at  common  law  and  was  pun- 
ishable and  abatable  in  the  courts 
of  criminal  jurisdiction  only,  it  ia 
clear  that  the  effect  of  making  such 
a  crime  punishable  and  abatable  in 
the  court  of  chanc- 
br.  ery  is  to  deprive  a 
defendant  of  his 
constitutional  right  to  have  an  in- 
6  A.L.IL— «8. 
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J.  —,  107  A.tl.  t85.) 

dictment  preferred  against  him  by 
a  grand  jury  of  the  county  in  which 
such  nuisance  is  alleged  to  exist, 
and  a  trial  by  jury.  It  is  idle  to  en- 
tertain the  thought  lor  a  single 
moment  that  the  legislature  can 
change  the  nature  of  an  offense  by 
changing  the  forum  in  which  it  is 
to  be  tried.  Palys  v.  Jewett,  32  N.  J. 
Eq.  at  page  318. 

Article  1,  §  9,  of  Hhe  Gonslatution 
declares  that  "no  person  shall  be 
hdd  to  answer  a  criminal  offense, 
unless  on  the  presentment  or  indict- 
ment of  a  grand  jury,  except  in 
cases  of  impeachment,  or  in  cases 
cognizable  by  justices  of  the  peace," 
etc. 

In  State  v.  Anderson,  40  N.  J.  L. 
224,  Beasl^,  Ch.  J.,  after  stating 
that  the  keeping  of  a  disorderly 
house  is  a  crime  indictable  at  com- 
mon law,  at  page  227,  in  comment- 
ing on  this  constitutional  provision, 
pointedly  said:  "The  purpose  of 
this  clause  was  to  prevent  the  bring- 
ing of  any  citizen  under  the  re- 
proach of  being  arraigned  for  crime 
before  the  public,  unless,  by  a  pre- 
vious examination  taken  in  private, 
the  grand  inquest  had  certified  that 
there  existed  some  solid  ground  for 
making  the  charge." 

In  conclusion,  it  may  be  men- 
tioned that  the  authority  attempted 
to  be  conferred  by  the  legislature  on 
tiie  court  of  chancery  to  abate  a 
public  nuisance  of  the  character 
specified  in  the  statute  can  be  more 
effectually  exercised  by  the  inherent 
power  possessed  by,  the  criminal 
courts,  as  established  in  this  state. 

We  think  the  motion  of  counsel  of 
appellant,  made  in  the  court  below, 
to  strike  out  the  bill  of  complaint  on 
the  ground  that  the  statutes  upon 
which  it  is  founded  are  unconstitu- 
tional, should  have  prevailed.  The 
order  denying  the  motion  is  re- 
versed, and  the  Court  of  Chancery 
is  directed  to  decree  a  dismissal  of 
the  bill. 

White,  J.,  dissents. 
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ANNOTATION. 


CoDttihitioiiafily  of  statnto  conferring  on  chancery  coitfiB  pow«r  to  al»te 

public  nuisance*. 


I.  Intrciuction,  1474. 
IL  General  rule: 

a.  In  general,  1474. 

b.  Deprivation  of  jury  trial,  1480i 
c  Dae  process,  148S. 

/.  tntroductUm, 

The  present  note  is  confined  to  the 
validity  of  statutes  conferriiijr  juris- 
diction upon  equity  to  abate  or  enjoin 
a  public  nuisance,  and  does  not  con- 
sider generally  the  power  of  equity 
in  this  regard  in  the  absence  of  stat- 
ute. In  the  absence  of  statute  pre- 
scribing the  jurisdiction,  the  power  of 
«qui^  to  enjoin  or  abate  a  public  nui- 
wnce  is  by  some  courts  limited  to 
cases  in  which  there  is  some  inter- 
fer^ce  with  property  rights.  These 
courts  regard  the  remedy  furnished 
by  the  criminal  law  as  adequate  for 
the  abatement  of  the  nuisance.  This 
is  the  view  adopted  in  (Hedden  v. 
Hand  (reported  herewith)  ante,  1463, 
although  the  court  seems  to  approve 
an  equitable  jurisdiction  not  strictly 
limited  in  this  wi^,  for  it  quotes  with 
apparent  approval  a  statement  from 
State  ex  rel.  Circuit  Atty.  v.  Uhrig 
(1883)  14  Mo.  App.  413,  which  recog- 
nizes the  jurisdiction  of  equity  to 
abate  certain  public  nuisances,  such 
as  obstructions  to  highways  or  naviga- 
tion, nuisances  dangerous  to  the 
health  of  the  whole  community,  and 
ultra  vires  acis  of  corporations  in- 
jurious to  public  right.  But  it  is  held 
that  public  nuisances  of  the  character 
of  a  liquor  nuisance  or  bawdyhouse 
may  not  be  abated  in  equity, — at  least, 
not  in  the  absence  of  some  interfer- 
ence with  property  rights. 

While,  as  just  said,  this  note  does 
not  deal  generally  with  this  question, 
that  is,  the  power  of  equity  to  abate 
or  enjoin  a  pablic  nuisance  in  the  ab- 
sence of  statute,  it  appears  that  upon 
the  point  there  is  a  difference  of  opin- 
ion. It  has  been  held,  without  refer- 
ence to  the  effect  on  property  rights, 
that  equity  has  jurisdiction  in  a  suit 
by  the  state,  and  in  the  absence  of 


statute,  to  abate  or  enjoin  a  liquor 
nuisance,  although  the  acts  constitut- 
ing the  nuisance  amount  to  a  crime. 
Walker  v.  McNelly  (1904)  121  Ga.  114, 
48  S.  E.  718;  State  ex  rel.  Vance  v. 
Crawford,  28  Kan.  726,  42  Am.  Rep. 
182;  Mugler  v.  Kansas  (1887)  123  U. 
S.  623,  SI  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273,  see  infra.  Prize  fighting  may  be 
enjoined,  although  it  constitutes  a 
crime.  Columbian  Athletic  Club  v. 
State  (1895)  143  Ind.  98, 28  URJL  727, 
62  Am.  St  Rep.  407,  40  N.  E.  914.  Eq- 
uity may  enjoin  the  owners  of  prop- 
erty from  permitting  the  holding  of  a 
prize  fight  on  the  property,  although 
the  owner  would  be  guilty  of  a  misde- 
meanor in  permitting  the  fight.  Com. 
V.  McGovern  (1903)  116  Ky.  212,  66 
L.RJL  280,  75  S.  W.  261.  A  bull-fight- 
ing arena  may  be  enjoined,  although 
the  offenders  are  punishable  In  the 
criminal  courts.  State  ex  rel.  Crow 
V.  Canty  (1907)  207  Mo.  489,  16  L.R.A. 
(N.S.)  747,  123  Am.  St.  Rep.  393,  105 
S.  W.  1078,  13  Ann.  Cas.  787.  The 
right  of  the  state  to  maintain  a  suit 
in  equity,  independently  of  statute,  to 
enjoin  the  maintenance  of  a  bawdy- 
house  nuisance  is  affirmed  in  State  es 
rel.  Ford  v.  Young  (1917)  54  Mont 
401, 170  Pac.  947.  The  foregoing  eita- 
tione  are  not  exhaustive,  nor  are  cases 
included  therein  which  hold  to  the 
contrary,  and  in  accord  with  the  re- 
ported case,  as  to  the  jurisdiction  of 
equity  in  the  absence  of  statute.  They 
are  cited  here  only  for  the  purpose  of 
showing  the  divergence  of  judicial 
opinion. 

It.  Oeiwfwl  ntl*. 

0.  In  general. 

Coming  now  to  the  power  of  the 
legislature  to  confer  upon  a  court  of 
equity  power  to  abate  or  enjoin  a  nui- 
sance, it  is  apparent  that  a  eourt 
which  takes  the  view  that  in  the  ab- 
sence of  statute  equity  has  jurisdic- 
tion to  abate  a  public  nuisance, 
although  it  may  be  a  crime,  would  sus- 
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tain  a  statute  which  conferred  such 
jurisdiction.  This  is  the  view  taken 
in  one  case  in  which  the  power  of  the 
legislature  to  confer  upon  equity  ju- 
risdiction to  abate  bawdyhouaes  is 
sustained.  People  ex  rel.  Thrasher  t. 
Smith  (1916)  276  HI.  266,  L.RJL1917B, 
1076,  114  N.  E.  31.  The  jurisdiction 
of  a  court  of  equity  to  enjoin  the  main- 
tenance of  a  public  nuisance  at  the 
suit  of  attorney  general  or  state's  at- 
torney, even  though  such  maintenance 
was  punishable  by  indictment,  was 
snstained  in  the  absence  of  a  statute 
expresaly  conferring  such  power  in 
this  juriadietion,  in  the  previous  case 
of  Stead  v.  Fortner  (1912)  266  lU.  468, 
99  N.  E.  680.  And  this  is  true  of 
other  cases  in  this  state.  The  power 
of  equity  to  abate  a  nuisance  in  the 
absence  of  statute  is  affirmed  also,  in 
Mugler  V.  Kansas  (1887)  123  U.  S.  623. 
81  L.  ed.  206,  8  Sup.  Ct.  Bep.  273 
(decided  under  a  state  statute)  ,  where 
Ihe  court  discassea  the  power  of  eq- 
uity as  follows:  "Equally  untenable 
is  the  proposition  that  proceedings  in 
equity  for  the  purpose  indicated  in 
the  13th  section  of  the  statute  are  in- 
consistent with  due  process  of  law. 
'In  regard  to  public  nuisances,'  Mr. 
Justice  Story  says,  *the  jurisdiction 
of  courts  of  equity  seems  to  be  of  a 
very  ancient  date,  and  has  been  dis- 
tinctly traced  back  to  the  reign  of 
Queen  Elizabeth.  The  jurisdiction  is 
applicable  not  only  to  public  nui- 
sances, strictly  so-called,  but  also  to 
purprestures  upon  public  rights  and 
property.  ...  In  case  of  public 
nuisances,  properly  so-called,  an  in- 
dictment lies  to  abate  them,  and  to 
pnnish  the  offenders.  But  an  infor- 
mation also  lies  in  equity  to  redress 
the  grievance  by  way  of  injunction.'  2 
Storr,  Eq.  §$  921,  922.  The  ground  of 
this  jurisdiction  in  cases  of  purprea- 
ture,  as  well  as  of  public  nuisances,  is 
the  ability  of  courts  of  equity  to  give 
a  more  speedy,  effectual,  and  perma- 
nent remedy  than  can  be  had  at  law. 
They  cannot  only  prevent  nuisances 
that  are  threatened,  and  before  irr^ 
arable  mischief  ensues,  bat  arrest  or 
abate  those  in  progress,  and  by  per- 
petnal  injunction  protect  the  public 
against  them  in  the  future,  whereas 


courts  of  law  can  only  reach  existing 
nuisances,  leaving  future  acta  to  be 
the  subject  of  new  prosecutions  or 
proceedinga.  This  is  a  salutary  juris- 
diction, especially  where  a  nuisance 
affects  the  health,  morals,  or  safety 
of  the  community.  Though  not  fre- 
quently exercised,  the  power  undoubt- 
edly exists  in  courts  of  equity  thus  to 
protect  the  public  against  injury." 

ABSuming  that  equity  will  not  abate 
or  enjoin  a  public  nuisance  in  the  ab- 
sence of  an  interference  with  property 
rights,  it  does  not  follow  that  a  stat- 
ute conferring  such  jurisdiction  is 
invalid.  The  decision  in  (Hedden  v. 
Hand  (reported  herewith)  ante,  1463, 
that  such  a  statute  is  unconstitution- 
al, is  contrary  to  all  other  reported 
decisions — and,  as  appears  hereafter, 
there  are  a  considerable  number  of 
them — on  this  question.  Although  not 
referred  to  in  the  reported  case,  a  pre- 
vious decision  of  the  court  of  chancery 
of  New  Jersey,  which  was  affirmed 
without  opinion  by  the  court  of  errors 
and  appeals  (State  ex  rel.  Board  of 
Health  v.  Diamond  Mills  Paper  Co. 
(1902)  63  N.  J.  Eq.  Ill,  51  Atl.  1019, 
affirmed  in  (1902)  64  N.  J.  Eq.  793,  63 
Atl.  1126),  is  not  necessarily  in  con- 
flict with  the  reported  case,  but  seems 
to  fall  within  that  class  of  exception- 
al cases  in  which,  the  court  in  tiie 
reported  case  recognizes,  equity  had 
jurisdiction.  The  rule  as  to  Uie  power 
of  the  legislature  to  autiiorize  a  court 
of  equity  to  enjoin  or  abate  a  public 
nuisance,  however,  is  quite  broadly 
stated.  State  ex  rel.  Board  of  Health 
V.  Diamond  Mills  Paper  Co.  (N.  J.) 
supra.  In  that  case,  an  injunction  was 
sustained  on  a  bill  filed  in  the  name 
of  the  state,  on  the  relation  of  the 
state  board  of  health,  to  prohibit  the 
defendant  from  discharging  its  fac- 
tory refuse  into  a  river  from  which  a 
city  of  the  state  obtained  ita  supply 
of  water,  under  a  statute  prohibiting 
the  drainage  of  sewage  or  factory 
refuse  into  the  waters  of  any  river, 
above  the  point  from  which  any  city 
or  town  obtained  its  supply  of  water 
for  domestic  use,  and  providing  for  a 
penalty  for  violation  of  the  act,  or  for 
injunction  proceedings  in  a  court  of 
chancery.  It  was  objected  in  this  case 
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as  in  H£a>DEN  v.  Hand,  that  the  legis- 
iature  could  not  vest  the  court  of 
chancery  with  jurisdiction  over  the 
matter.  In  answer  to  this  contention, 
it  is  stated  that  "all  it  has  done  Is  to 
srive  an  alternative  remedy  by  injunc- 
tion. That  the  legislature  may  di- 
rect the  exercise  of  the  injunction 
power  by  this  court,  in  a  new  class  of 
cases  to  which  the  remedy  is  appro- 
priate, seems  to  me  clear.  The  legis- 
lature not  infrequently  extends  the 
jurisdiction  of  courts*  both  of  law  and 
of  equity,  to  new  cases,  and  it  assigns 
them  to  the  one  court  or  the  other,  in 
conformity  with  the  remedy  each  is 
accustomed  to  administer.  ...  It 
is  true  that  heretofore  the  rule  in  eq- 
uity has  been  not  to  exercise  its  juris- 
diction to  restrain  nuisances  unless  a 
serious  public  injury  has  been  shown 
to  exist,  an  injury  not  remediable  in 
the  ordinary  tribunals.  Grey  ex  rel. 
Morris  &  G;  Dredging  Co.  v.  Greenville 
&  H.  R.  Co.  (1900)  59  N.  J.  Eq.  387, 
46  Atl.  638.  The  reason  is  that  the 
remedy  at  law  has  been  found  ade- 
quate. Here,  however,  we  are  dealing 
not  with  the  jurisdiction  ordinarily 
exercised  by  this  court,  but  with  a 
jurisdiction  conferred  by  statute.  To 
deny  the  constitutional  Talidify  of  the 
act  is  to  assert  that  the  legislature 
cannot  afford  what  is  undoubtedly  an 
appropriate  remedy  for  a  new  and 
threatening  wrong;  that  it  may,  in- 
deed, punish,  but  that  it  cannot  pre- 
vent" The  court  then  refers  to  a 
number  of  cases,  and  concludes  that 
"these  cases  prove  that,  where  the 
state  is  concerned,  the  presence  of 
actual  injury  is  not  an  essential  ele- 
ment of  chancery  jurisdiction — an 
element  without  whose  presence  the 
court  is  powerless  to  act.  If  this  be 
true  in  one  class  of  cases,  I  see  no 
reason  why,  in  an  analogous  class,  re- 
quiring a  like  remedy,  the  legislature 
may  not  provide  it."  No  question  as 
to  the  right  of  a  trial  by  jury  arose 
in  this  case;  the  penalty  for  a  viola- 
tion of  the  act  was  fixed  by  the  stat- 
ute at  a  specified  sum  for  each  offense, 
and  it  was  provided  that  this  might 
be  recovered  before  a  justice  of  the 
peace  in  a  summary  proceeding,  the 


injunction  proceeding  being  an  alter- 
native remedy. 

As  just  stated*  with  the  exception 
of  Hedden  v.  Hand  (reported  here- 
with) ante,  1463,  the  courts  hare  uni- 
formly sustained  the  constitntionalify 
of  statutes  conferring  upon  courts  of 
equity  power  to  abate  a  public  nui- 
sance, although  the  acts  constitute  a 
crime  and  no  property  rights  are  in- 
vaded. 

United  States. — See  Mugler  v.  Kan- 
sas (1887)  123  U.  S.  623,  31  L.  ed.  206, 
8  Sup.  Ct.  Rep.  273,  snpra  (injunction 
against  the  maintenance  of  a  brewery, 
an  act  which  was  a  misdemeanor). 

Alabama.— Fulton  v.  State  (1911) 
171  Ala.  572,  64  So.  688  (intoxicating 
liquor  nuisance). 

California. — People  ex  rel.  Bradford 
T.  Barbiera  (1917)  88  Cal.  App.  770, 
166  Pac.  812,  approved  in  People  v. 
Gasa  Co.  (1917)  35  Cal.  App.  194,  169 
Pac.  454  (abatement  of  bawdyhouses) . 

Colorado. — Gregg  v.  People  (1918) 
—  Colo.  — ,  176  Pac.  483  (abatement 
of  bawdyhouse). 

niinois. — See  People  ex  rel.  Thresh- 
er V.  Smith  (1916)  275  111.  256,  L.R.A. 
1917B,  1075,  114  N.  E.  31,  supra. 

Iowa. — Littleton  v.  Fritz  (1885)  65 
Iowa,  488.  54  Am.  Rep.  19,  22  N.  W. 
641;  Pontius  v.  Winebrenner  (1886) 
66  Iowa,  591,  22  N.  W.  646;  Pontius 
V.  Bowman  Bros.  (1885)  66  Iowa,  88, 
23  N.  W.  277;  Martin  v.  Blattner 
(1886)  68  Iowa,  286,  25  N.  W.  131,  27 
N.  W.  244,  6  Am.  Grim.  Rep.  148; 
State  T.  Jordan  (1887)  72  Iowa,  877, 
34  N.  W.  285  (all  involving  intoxicat- 
ing liquor  sales). 

Maine.— Davis  v.  Auld  (1902)  9G 
Me.  559,  53  Atl.  118. 

Massachusetts, — Carleton  v.  K-^s^ 
(1899)  149  Mass.  650,  6  L.RA.  193, 14 
Am.  St  Rep.  446,  22  N.  E.  65  (intozvi- 
cating  liquor  sales) ;  Chase  v.  Revere 
House  (1919)  232  Mass.  88,  122  N.  E. 
162  (bawdyhouse). 

Minnesota. — State  ex  keu  Wilodx  v. 
RYDra  (reported  herewith)  ante,  1449. 
approved  in  State  ex  rel.  Robertson  v. 
Wheeler  (1915)  131  Minn.  308,  156 
N.  W.  90  (bawdyhouse). 

Mississippi.  —  State  v.  Marshal' 
(1911)  100  Miss.  626,  66  So.  792,  Ann. 
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Gas.  1914A,  4S4  (intoxicating  liquor 
sales). 

Nebraafca. — State  ex  rel.  English  v. 
Fanning  (1914)  96  Neb.  123, 147  N.  W. 
216,  afltaoMd  on  rehearing  on  this 
point  in  (1914)  97  Neb.  224, 149  N.  W. 
41S  (bawdyhouse). 

New  Hampshire^ — State  ■  ex  rel. 
Rhodes  v.  Saunders  (1889)  66  N.  H. 
39,  18  L.R.A.  646,  26  Atl.  688  (liquor 
nuisance). 

Texa8.--Ex  parte  Allison  (1906) 
99  Tex.  465,  2  LJl.A.(N^.)  1111.  122 
Am.  St.  Rep.  663,  90  S.  W.  870  (gam- 
ing) ;  Ex  parte  Allison  (1906)  48  Tex. 
Grim.  Rep.  684,  3  L.R.A.(N.S.)  622, 
90  S.  W.  492,  13  Ann.  Cas.  684  (gam- 
ing) ;  Clopton  V.  State  (1907)  —  Tex. 
Civ.  App.  — ,  105  S.  W.  994  (bawdy- 
house)  ;  Burckell  v.  State  (1907)  47 
Tex.  Civ.  App.  893,  106  S.  W.  190 
(liquor  nuisance).  The  procedure  in 
this  state  authorized  a  jury  trial  in 
equity  cases    See  comment,  infra. 

Vermont. — State  v.  Murphy  (1898) 
71  Vt  127,  41  Atl.  1037  (intoxicating 
liquor  sales ;  decided  under  a  constitu- 
tional provision  authorizing  the  legis- 
lature to  create  a  court  of  chancery 
with  such  power  "as  shall  appear  for 
the  interest  of  the  commonwealth"). 

WisctHisin. — State  ex  rel.  Atty.  Gen. 
V.  Stoughton  Club  (1916)  163  Wis.  362, 
158  N.  W.  93  (intoxicating  liquor 
sales ) . 

See  Gragg  v.  State  (1918)  —  Okla. 
175  Pac.  201,  infra,  II.  b. 

Some  courts  have  not  considered 
whether  the  acts  constituting  the  nui- 
sance also  constitute  a  crime,  but  have 
austained  such  statutes  without  refer- 
ence to  this  fact  Marvel  v.  Statb 
(reported  herewith)  ante,  1468. 

Some  of  the  statutes  do  not  express- 
ly confer  upon  courts  of  equity  the 
power  to  abate  the  nuisance,  but  con- 
fer such  power  upon  courts  generally. 
Mugler  V.  Kansas  (1887)  123  U.  S. 
623,  81  L.  ed.  206.  8  Sup.  Ct.  Rep.  273. 
By  necessary  implication,  however, 
the  chancery  court  was  vested  with 
jurisdiction  by  the  statute  involved 
in  Mugler  v.  Kansas,  for  it  was  pro- 
vided that  an  action  to  "abate  and  per- 
petually enjoin"  the  nuisance  may  be 
brought 

A  statute  making  horse  racing  a 


misdemeanor  punishable  by  a  fine  and 
imprisonment,  and  providing  also  that 
it  shall  be  competent  for  any  citizen 
of  the  state  to  file  an  information  in  a 
court  whereupon  it  shall  be  the  duty 
of  the  court  to  issue  a  temporary  re- 
straining order,  was  sustained  over  the 
objection  that  the  act  embraced  two 
distjnct  subjects  of  legislation,  viz., 
the  creation  of  misdemeanors,  pre- 
scribing punishment  therefor,  and  the 
creation  of  certain  civil  remedies,  au- 
thorizing the  institation  of  civil  suits 
and  prescribing  the  rules  of  procedure 
therein,  in  State  ex  rel.  Duensing  v. 
Roby  (1895)  142  Ind.  168,  33  L.R.A. 
213,  51  Am.  St  Rep.  174.  41  N.  E.  145. 

The  reasoning  by  which  the  courts 
sustain  the  constitutionality  of  such 
statutes  is  best  expressed  in  the  lan- 
guage of  the  courts.  "It  is  not  easy 
to  perceive,*'  says  the  court  in  Little- 
ton v.  Fritz  (1885)  65  Iowa,  488,  22 
N.  W.  641,  54  Am.  Rep.  19,  "why  the 
lawmaking  power  may  not  authorize 
the  suppression  of  the  saloon  nuisance 
by  injunction  because  no  property 
rights  are  involved.  It  was  always  al- 
lowable to  enjoin  the  obstruction  of  a 
public  highway  or  a  navigable  stream 
by  an  action  in  equity  at  the  suit  of 
the  public.  This  was  done  because  it 
was  claimed  that  a  property  right  in 
the  public  was  involved,  and  such  pro- 
ceedings were  authorized  without  the 
aid  of  any  statute.  Such  nuisances 
are  detrimental  to  the  public,  because 
they  obstruct  travel  and  impede  navi- 
gation. But  the  damages  to  the  public 
are  no  more  susceptible  of  computa- 
tion- than  the  injuries  to  the  public 
by  the  unlawful  maintenance  of  a 
saloon."  The  court  in  Maevel  v. 
State  (reported  herewith)  ante,  1468, 
admits  the  proposition  that  courts  of 
chancery  are  not  authorized  to  re- 
strain acts  constituting  a  public  nui- 
sance unless  the  act  constituting  the 
nuisance  affects  the  civil  or  proper^ 
rights  or  privileges  of  the  public,  or 
the  public  health;  but  a  distinction  is 
made  between  the  existence  of 
chancery  jurisdiction  and  the  condi- 
tion upon  which  the  jurisdiction  will 
be  exercised,  and  it  is  stated  that  the 
subject-matter  of  the  legislation  in- 
volved, that  is,  the  abatement  of  nui- 
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Bances,  has  always  been  within  the 
jurisdiction  of  courts  of  chancery. 
See  argument,  ante. 

In  State  v.  Marshall  (1911)  100 
Miss.  626,  66  So.  792,  Ann.  Gas.  1914A, 
434,  a  constitutional  provision  gave 
the  chancery  court  full  juristtiction  in 
all  matters  of  equity.  The  statute 
conferred  upon  the  chancery  court,  au- 
thority to  suppress  as  a  nuisance  any 
place  of  business  where  intoxicating 
liquors  were  sold  unlawfully,  and  by 
proper  Judgment  and  orders  to  punish 
and  restrain  the  violators  thereof.  In 
discussing  the  constitutionality  of 
this  statute,  the  court  states  that  if 
the  chancery  court  has  jurisdiction  of 
this  cause  it  acquires  it  under  the 
above  constitutional  provision,  and 
asks  the  question  whether  there  is  any 
subject  of  equitable  jurisdiction  in 
the  controversy  at  bar.  The  statute 
is  then  cited,  and  it  is  stated  that  *the 
act  under  which  this  suit  is  brought 
is  not  a  criminal  statute,  and  does 
not  authorize  criminal  prosecutions. 
Criminal  proceedings  are  confined  to 
other  statutes  and  to  other  courts.  The 
whole  of  the  statute  is  addressed  to 
the  abatement  of  the  nuiswce  de- 
clared by  the  statute,  and  the  recovery 
of  the  penalties  provided  for  its  viola- 
tion. .  .  .  The  right  to  enjoin  a 
public  nuisance  is  no  new  subject  of 
equitable  jurisdiction.  4  Pom.  £q.  Jur. 
§  1349.  By  the  act  the  unlawful  sale 
or  gift  of  intoxicating  liquors  is  de- 
clared to  be  such,  and  it  was  clearly 
within  the  constitutional  power  of 
the  legislature  to  so  declare.  Because 
a  person  may  be  prosecuted  criminally 
for  maintaining  or  conducting  a  pub- 
lic nuisance,  this  fact  cannot  prevent 
the  right  of  an  equity  court  to  enjoin, 
and  particularly  when  the  law  ex- 
pressly gives  that  right.  .  .  .  When 
a  business  is  a  public  nuisance,  nq 
matter  how  it  gets  to  be,such,  whether 
inherently  so  or  made  so  by  law,  the 
court  of  chancery  has  power  to  en- 
join." 

In  answer  to  the  objection  that  an 
action  in  equity,  authorized  by  a 
statute,  cannot  be  maintained  because 
the  legislature  has  no  power  to  en- 
force a  criminal  law  by  a  civil  action, 
it  has  been  said  that  one  maintaining 


a  nuisance  may  not  only  be  punished 
in  a  criminal  proceeding,  but  a  civil 
action  at  law  to  recover  damages  In 
a  proper  case,  and  an  action  in  equity 
to  restrain  the  nuisance,  may  be  pros- 
ecuted against  him;  and  it  is  stated 
that  it  "ought  not  to  be  claimed  that 
a  statute  is  unconstitutional  which 
merely  provides  a  remedy  which  was 
available  without  the  statute.  And 
it  must  be  remembered  that  the  de- 
fendant is  not  convicted  and  punished 
for  a  crime  by  the  injunction.  It  be- 
longs to  that  class  of  remedies  which 
may  properly  be  provided  by  statute 
to  aid  in  the  administration  of  pre- 
ventive justice.  It  stays  the  arm  of  the 
wrongdoer.  It  does  not  seek  to  punish 
him  for  any  past  violations  of  the  law. 
Its  purpose  is  to  prevent  a  public  of- 
fense and  suppress  what  the  law  de- 
clares to  be  a  nuisance.  .  .  .  De- 
fendant, In  order  to  succeed  in  the 
defense  that  the  proceeding  by  injunc- 
tion is  an  attempt  to  enforce  a  crimi- 
nal law  by  a  civil  process,  demands 
in  effect  that  the  court  must  establish 
the  principle  that,  because  the  nui- 
sance ccmiplained  of  is  a  crime,  it  is 
entitled  to  favor  and  protection  in  a 
court  of  equity.  Such  rule  would  not 
command  the  respect  or  approval  of 
anyone."  Littleton  v.  Fritz  (1885)  65 
Iowa,  488,  64  Am.  Rep.  19.  22  N.  W. 
641. 

The  court,  in  People  ex  rel.  Brad- 
ford V.  Barbiere  (1917)  3S  Cal.  App. 
770,  166  Pac.  812,  speaking  of  an  act 
declaring  all  buildings  and  places  nui- 
sances wherein  or  upon  which  acts  of 
lewdness,  assignation,  or  prostitution 
are  held  to  occur,  and  providing  for 
the  abatement  and  prevmtion  of  such 
nuisances  by  injunction  or  otherwise, 
says:  "The  Abatement  Act  is  only  in 
fnrtiierance  of  the  policy  of  the  state 
as  established  by  the  sections  of  the 
Penal  Code  above  adverted  to,  and 
differs  in  a  general  sense  from  those 
sections  only  in  that,  unlike  those  sec- 
tions, its  design  was  to  establish  a 
summary  method,  through  the  civil 
processes  of  the  law,  for  putting  a 
stop  to  the  maintenance  of  houses  of 
ill  fame,  as  that  designation  Is  com- 
monly understood,  and  other  like 
places,  where  acts  of  lewdness  and 
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prostitution  are  habitually  practised 
and  carried  on  as  a  business.  The  act, 
in  other  words,  represents  only  the 
concrete  application  of  the  state's 
power  of  police,  and,  preferably  to  the 
courts  of  criminal  jurisdiction,  in- 
vokes the  aid  of  the  civil  courts  as  the 
most  certain  instrumentality  for  the 
suppression  of  an  evil  which  has  been 
by  the  legislature  deemed  of  so  per- 
nicious a  nature,  in  its  effect  upon 
society,  as  to  have  actuated  that  body 
in  denouncing  its  practice  as  a  public 
crime.  That  it  is  within  the  compe- 
tence of  legislative  authority  to  in- 
vest the  civil  courts  with  such  power 
or  jurisdiction  is  an  unquestioned  and 
unquestionable  proposition,  and  in  as- 
signing to  the  equity  side  of  our 
courts  the  exercise  of  that  power  the 
legislature  acted  with  manifest  wis- 
dom, since,  by  reason  of  their  peculiar 
constitution  and  the  nature  of  their 
remedial  power,  the  equity  courts 
may,  with  an  alacrity  equal  to  the  ef- 
iicacy  of  the  operation  of  their  judi- 
cial pronouncements,  afford  the  relief 
to  which  the  public  are  entitled  under 
the  act  under  whose  provisions  this 
proceeding  was  initiated  and  its  object 
consummated  in  the  court  below.  But 
the  power  in  a  court  of  equity  to  abate 
nuisances,  whether  public  or  private, 
has  always  been  among  the  most  con- 
spicuous of  the  legal  attributes  of 
that  tribunal,  and  the  power  specially 
conferred  upon  it  by  the  act  in  ques- 
tion is  new  or  novel  to  that  forum  in 
this  state,  only  in  the  nature  of  the 
particular  subject  to  which  it  is  thus 
authorized  to  be  applied.  The  remedy 
provided  is  as  ancient  as  chancery  it- 
self, and  the  fact  that  the  particular 
nuisance,  against  the  maintenance  or 
existence  of  which  the  act  authorizes 
equity  to  apply  the  force  of  its  re- 
medial power,  is  itself  a  crime,  and  a 
law  remedy  thus  provided  for  its  ex* 
tinction,  is  no  argument  against  the 
legality,  or  even  propriety,  of  placing 
it  within  the  cognizance  of  that  juris- 
diction. Quite  to  the  contrary,  the 
fact  that  the  act  of  maintaining  the 
nuisance  is  itself  a  crime,  which 
would,  if  it  were  not  in  and  of  itself 
already  one,  class  it  as  a  nuisance 
per  se,  furnishes  the  most  forcible 


reason  for  authorizing  the  interposi- 
tion of  equity  to  the  end  that  its  sup- 
pression may  speedily  and  effectually 
be  accomplished — a  result  which  ex- 
perience has  demonstrated  may  not  be 
expected  from  the  courts  of  criminal 
jurisdiction,  whose  proceedings,  more 
from  the  system  itself  than  from  the 
course  df  tiie  ministers  of  the  law  in 
conducting  those  tribunals,  are  too 
often  characterized  by  delays  and  mis- 
trials, and  whose  judgments  involve 
only  the  imposition  of  mere  penalties, 
without,  as  is  more  frequently  true 
than  not,  having  the  effect  of  perma- 
nently abating  the  nuisance  itself." 

The  court  in  State  ex  rel.  Wilcox 
V.  Ryder  (reported  herewith)  ante, 
1449,  discusses  the  jurisdiction  of 
equity  independently  of  the  question 
involved  in  the  constitutional  guaran- 
ty of  a  jury  trial.   See  supra. 

In  answer  to  the  objection  against 
issuing  a  temporary  injunction  that 
there  could  be  no  injunction  until 
after  a  conviction  for  unlawful  sale  of 
intoxicating  liquor,  the  court,  in  Lit- 
tleton v.  Fritz  (1885)  65  Iowa,  488,  54 
Am.  Rep.  19,  22  N.  W.  641,  states  that 
the  action  in  equity  is  independent 
of  criminal  prosecutions,  and  it  is 
wholly  immaterial  whether  the  de- 
fendant has  been  convicted  or  not; 
that  the  law  denounces  the  unlawful 
maintenance  of  a  saloon  or  dram  shop 
as  a  nuisance,  and  empowers  a  court 
of  equity  to  enjoin  and  prevent  it; 
that,  this  being  so,  there  Is  no  power 
to  repair  the  injury  which  may  be 
done  by  the  maintenance  of  the  nui- 
sance from  the  commencement  of  the 
action  until  its  final  decree,  and  for 
that  reason  a*  temporary  injunction 
is  authorized  by  the  law. 

As  above  stated,  proceedings  in 
equity  are  authorized  independent  of 
an  invasion  of  proper^  rights.  It 
has  been  held  that  a  statute  which 
authorizes  the  action  in  equity  to  be 
brought  by  any  citizen  of  the  county, 
without  a  showing  that  he  is  espe- 
cially damaged  by  the  nuisance,  is  val- 
id. Littleton  v.  Fritz  (1885)  (Iowa) 
supra;  Davis  v.  Auld  (1902)  96  Me. 
559,  5S  Atl.  118;  Ex  parte  Allison 
(1906)  99  Tex.  456,  2  L.R.A.(N.S.) 
1111,  122  Am.  St.  Rep.  663,  90  S.  W. 
870.  The  statute  involved  in  Carleton 
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V.  Rugff  (1889)  149  Mass.  550,  6  L.R.A. 
193,  14  Am.  St.  Rep.  446,  22  N.  E.  55, 
supra,  provided  for  equitable  jurisdic- 
tion upon  information  filed  by  the  dis- 
trict attorney,  or  upon  the  petition  of 
not  less  than  ten  legal  voters.  The 
petition  involved  in  that  case  was  filed 
by  legal  voters. 

K  DeprtvattoH  of  i%ny  trial. 

The  specific  attack  that  has  been 
quite  generally  directed  against  stat- 
utes conferring  jurisdiction  upon 
equity  to  abate  public  nuisances  is 
that  such  a  statute  violates  the  con- 
stitutional guaranty  of  a  trial  by  jury. 
That  sueh  a  statute  does  not  violate 
this  guaranty  is  uniformly  held,  ex- 
cept in  the  reported  case. 

United  States. — Mugler  v.  Kansas 
(1887)  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Gt  Rep.  273. 

Alabama.— Fulton  v.  State  (1911) 
171  Ala.  672,  54  So.  688. 

Iowa. — Littleton  v.  Fritz  (1886)  65 
Iowa,  488,  54  Am.  Rep.  19,  22  N.  W. 
641;  Pontius  v.  Winebrenner  (1885)  65 
Iowa,  591,  22  N.  W,  646;  Pontius  v. 
Bowman  Bros.  (1886)  66  Iowa,  88,  23 
N.  W.  277;  Martin  v.  Blattner  (1886) 
68  Iowa,  286,  25  N.  W.  131,  27  N.  W. 
244.  6  Am.  Crim.  Rep.  148;  State  v. 
Jordan  (1887)  72  Iowa,  377,  34  N.  W. 
286. 

HassachiiBetta. — Carlston  v.  Rugg 
(1889)  149  Mass.  650,  5  L.R.A.  193, 
14  Am.  St.  Rep.  446,  22  N.  E.  55; 
Chase  v.  Revere  House  (1919)  232 
Mass.  88,  122  N.  E.  162. 
.  Minnesota. — State  ex  bel.  Wilcox 
V.  Ryder  (reported  herewith)  ante, 
1449,  approved  in  State  ex  rel.  Robert- 
son V.  Wheeler  (1916)  131  Minn.  308, 
165  N.  W.  90. 

Mississippi.  —  State  v.  Marshall 
(1911)  100  Miss.  626,  56  So.  792,  Ann. 
Gas.  1914A,  434. 

Nebraska. — State  ex  rel.  English  v. 
Fanning  (1914)  96  Neb.  123. 147  N.  W. 
215,  affirmed  on  rehearing  in  (1914) 
97  Neb.  224, 149  N.  W.  413. 

Vermont.— State  v.  Murphy  (1898) 
71  Vt.  127,  41  Atl.  1037. 

Wisconsin. — State  ex  rel.  Atty.  Gen. 
v.  Stoughton  Glub  (1916)  163  Wis. 
362,  158  N.  W.  98. 

See  State  ex  rel.  Rhodes  v.  Saunders 


(1889)  66  N.  H.  39,  18  L.R.A.  646,  25 
Atl.  588,  infra. 

A  statute  authorizing  the  abatement 
of  a  liquor  nuisance  is  held  in  Gragg 
V.  State  (1918)  —  Okla.  — ,  175  Pac. 
201,  to  provide  a  proceeding  equitable 
in  nature,  and  to  be  constitutional,  al- 
though not  providing  for  a  jury  trial. 

The  reasoning  upon  which  such 
statutes  are  held  not  to  violate  the 
guaranty  of  a  jury  trial  Is :  First,  that 
such  statutes  do  not  relate  to  criminal 
law;  second,  that  the  guaranty  of  a 
trial  by  jury,  which  is  interpreted  to 
mean  the  jury  trial  as  it  existed  at 
common  law  or  at  the  adoption  of  the 
Constitution,  and  which,  as  thus  in- 
terpreted, excludes  equitable  actions, 
does  not  prevent  all  changes. 

As  to  the  first  ground:  In  Gregg  v. 
People  (1918)  —  Colo.—,  176 Pac. 483, 
the  court,  in  answer  to  the  objection 
that  such  a  statute  was  unconstitu- 
tional because  there  was  no  jury  trial 
provided,  states:  "Keeping  a  bawdy- 
house  is  a  statutory  offense,  and  was 
a  crime  at  common  law.  If  this  is  a 
criminal  action,  defendant  was  en- 
titled to  trial  by  jury,  but  it  is  not  a 
criminal  action.  It  is  a  civil  action  in 
equity,  by  injunction  to  restrain  de- 
fendant from  permitting  the  keeping 
of  such  a  house  on  his  premises,  and 
to  abate  the  nuisance.  The  equi- 
table action  is  in  aid  of  the  criminal 
statute.  Anyone  subject  to  prosecu- 
tion under  the  Criminal  Code  for  keep- 
ing a  bawdyhouse,  and  anyone  per- 
mitting it  to  exist  on  his  premises,  is 
subject  to  injunction  under  the  civil 
action.  Since  the  purpose  of  the 
statute  is  not  the  infiiction  of  punish- 
ment against  the  ofl^ender,  Uiat  being 
left  to  the  criminal  law,  but  the  sup- 
pression of  the  unlawful  keeping,  the 
claim  that  keeping  a  bawdyhouse  is 
a  criminal  offense  under  the  statute 
makes  no  difference;  therefore,  there 
can  be  no  successful  assault  upon  the 
statute  because  it  provides  a  civil  ac- 
tion to  enjoin  the  violation  of  a  crimi- 
nal statute.  The  power  of  the  legis- 
lature to  thus  extend  the  bounds  of 
equity  jurisdiction,  as  well  as  to 
prescribe  the  procedure,  is  well  es- 
tablished." A  distinction  similar  to 
that  made  in  the  Colorado  case  is  made 
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in  Stead  v.  Fortner  (1912)  255  IlL  468, 
99  N.  E.  680.  where  it  is  stated  that  "a 
court  exercising  equitable  jurisdiction 
vill  not  restrain  by  injunction  the 
commission  of  illegal  or  immoral  acts, 
and  will  not  enjoin  one  engaged  in  the 
sale  of  liquor  from  making  sales 
which  are  punishable  by  the  criminal 
law.  But  that  is  not  the  object  of 
this  suit.  The  law  has  a  double  pur- 
pose,— to  punish  the  persons  commit- 
ting an  illegal  act,  and  to  prohibit  the 
use  of  property  for  illegal  purposes, — 
and  these  are  separate  and  distinct. 
Punishment  for  the  act  is  a  fine  or  im- 
prisonment, or  both,  but  it  is  not  the 
sale  or  keeping  for  sale  of  liquor  that 
constitutes  the  nuisance,  but  it  is  the 
keeping  of  a  place  which  the  general 
assembly  has  determined  to  be  danger- 
ous to  the  health,  morals,  safety,  and 
welfare  of  the  public."  There  was, 
however,  in  the  Illinois  case,  no  ques- 
tion of  the  constitutionality  of  the 
statute  conferring  equity  jurisdiction. 
In  Carleton  v.  Rugg  (1889)  149  Mass. 
550,  5  L.R.A.  193,  14  Am.  St.  Rep. 
446, 22  N.  E.  55,  the  court  says  that  the 
argument  that  "by  a  process  in  equity 
for  the  abatement  of  an  alleged  com- 
mon nuisance,"  consisting  of  the  il- 
legal sale  of  intoxicating  liquor,  the 
accused  are  liable  to  be  deprived  of 
their  property  immunities  and  privi- 
leges otherwise  than  by  the  judgment 
of  their  peers  or  the  law  of  the  land, 
is  fallftcious  in  that  it  disregards  the 
distinction  "between  a  proceeding  to 
abate  a  nuisance,  which  looks  only  to 
the  property  that,  in  the  use  made  of 
it,  constitutes  the  nuisance,  and  a 
proceeding  to  punish  an  offender  for 
the  crime  of  maintaining  a  nuisance. 
These  two  proceedings  are  entirely  un- 
like. The  latter  is  conducted  under 
the  provisions  of  the  criminal  law, 
and  deals  only  with  the  person  who 
has  violated  the  law.  The  former  is 
governed  by  the  rules  which  relate  to 
property,  and  its  only  connection  with 
persons  is  through  property  in  which 
they  may  be  interested."  A  statute  re- 
ferred to,  however,  provided  for  a 
trial  by  jury  in  every  case  in  equity 
in  which  that  mode  of  trial  is  deemed 
by  the  court  to  be  desirable,  and  the 
court  states  that  in  cases  in  equity  in 


which  defendants  have  a  constitution- 
al right  to  such  a  trial,  the  courts  se- 
cure it  to  them.  Carlet(m  v.  Rugg  is 
approved  in  Chase  v.  Revere  House 
(1919)  2S2  Mass.  88,  122  N.  E.  162. 

The  decision  in  State  v.  Murphy 
(1898)  71  Vt  127,  41  Atl.  1037,  was 
made  under  a  constitutional  provision 
authorizing  the  legislature  to  create 
a  court  of  chancery  with  such  power 
'*as  shall  appear  for  the  interest  of  the 
commonwealth."  In  answer  to  the  ob- 
jection that  the  statute  conferring 
power  upon  a  court  of  equity  to  abate 
a  nuisance  conflicted  with  the  con- 
stitutional guaranty  of  a  trial  by  jury, 
the  court  states  that  "this  claim  is 
made  disregarding  the  distinction  be- 
tiveen  a  proceeding  to  abate  a  nuisance, 
which  relates  simply  to  the  property 
which,  in  its  use,  constitutes  the 
nuisance,  and  a  prosecution  of  the  re- 
spondent for  the  crime  of  maintaining 
it  The  proceedings  are  different.  A 
proceeding  against  the  respondent  for 
violating  the  Injunction  would  be  no 
more  a  criminal  proceeding  than 
would  one  against  him  for  violating 
an  injunction  in  a  civil  proceeding,  or 
in  a  proceeding  in  reference  to  a  pri- 
vate nuisance." 

In  State  v.  Marshall  (1911)  100 
Miss.  626,  56  So.  792.  Ann.  Gas.  1914A, 
434,  a  statute  declaring  that  the  chan- 
cery courts  shall  have  authority  to 
suppress  as  a  nuisance  any  place  of 
business  where  there  is  an  unlawful 
sale  of  intoxicating  liquor,  and  by 
proper  judgments  and  orders  punish 
and  restrain  the  violators  thereof,  is 
stated  not  to  attempt  to  confer  on  the 
chancery  court  any  power  to  inflict 
punishment  under  the  criminal  laws 
of  the  state. 

The  court  in  Fulton  v.  State  (1911) 
171  Ala.  572,  54  So.  688,  regards  it  as 
"settled  beyond  dispute  that  the  legia- 
lature  may  declare  any  place  kept  and 
maintained  for  the  illegal  manufac- 
ture, sale,  or  other  unlawful  disposi- 
tion of  such  prohibited  liquors  to  be 
a  common  nuisance,  and  to  authorize 
and  provide  for  l^e  abatement  and  in- 
junction thereof  by  a  proceeding  in 
a  court  of  equity.  Such  statutes  have 
uniformly  been  held  not  to  deprive 
the  citizen  of  trial  by  jury,  and  not 
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to  be  an  attempt  by  the  le^rislature 
to  enforce  a  criminal  law  by  a  civil 
action." 

We  now  come  to  tiie  second  reason. 
As  briefly  stated  above,  it  is  a  general 
theory  that  the  right  of  trial  by  jury 
that  is  guaranteed  by  the  Constitu- 
tions of  the  various  jurisdictions  is 
the  riflrht  as  it  existed  at  common  law, 
or  at  the  time  of  the  adoption  of  the 
particular  Constitution.  There  being 
no  right  of  trial  by  jury  in  an  equi- 
table proceeding  under  the  common 
law»  there  is  no  violation  of  the 
guaranty  in  not  providing  a  jury  trial 
in  actions  in  equity  under  the  stat- 
utes. And  it  is  held  that  the  guaranty 
of  trial  by  jury  as  it  existed  at  com- 
mon law,  or  at  the  time  of  the  adop- 
tion of  the  i>articular  Constitution, 
does  not  mean  that  the  right  of  trial 
by  jury  must  remain  as  it  was  at  the 
adoption  of  the  Constitution  In  every 
case.  Thus  it  has  been  held  not 
necessary  "to  examine  the  laws  in 
force  at  the  time  the  Constitution 
was  adopted,  and  hold  that  in  every 
case  which  was  then  triable  by  a -jury 
the  right  to  such  trial  remains  invio- 
late. Such  a  construction  ot  the  con- 
stitntional  provision  involves  too  nar^ 
row  a  view  of  legislative  power.  It 
being  conceded  that  equity  had  juris- 
diction in  cases  of  nuisance,  we  can 
see  no  invasion  of  the  rights  of  the 
citizen  by  an  act  of  the  legislature  ex- 
tending it  to  cases  where  no  distinct 
property  right  is  involved,  and  we  may 
say  here  that  the  distinetaon  sought 
to  be  made  between  nuisances  where 
property  rights  are  involved,  and 
where  they  are  not,  is  very  limited, 
narrow,  and  lU-deflned."  Littleton  v. 
Frits  (1886)  66  Iowa,  488,  64  Am. 
Rep.  19,  22  N.  W.  641.  Again  it  has 
been  stated:  "But  it  has  not  been 
shown  that,  for  the  suppression  of 
nuisances,  the  power  of  the  legisla- 
ture to  provide  a  civil  remedy  by  in- 
junction in  equity  is  limited  to  such 
kinds  of  nuisance  as  had  been  invented 
when  the  Constitution  was  adopted,  or 
those  that  had  been  attacked  in  that 
way."  State  ex  rel.  Rhodes  v.  Saun- 
ders, 66  N.  H.  39, 18  L.R.A.  646,  2B  Atl. 
688. 

Under   the   Texas   procedure,  in 


which  law  and  equity  are  blended,  the 
right  of  trial  by  jury  exists,  whether 
the  remedy  be  legal  or  equitable.  On 
this  theory,  a  statute  vesting  courts 
of  equity  with  jurisdiction  to  enjoin 
gaming,  prohibited  by  the  laws  of  the 
state,  was  sustained  in  Ex  parte  Al- 
lison (1906)  99  Tex.  455,  2  L.R.A. 
(N.S.)  1111,  122  Am.  St  Rep.  653,  90 
S.  W.  870.  The  court  says  that  before 
the  injunction  can  be  made  perpetual 
under  the  statute  it  is  the  right  of  the 
defendant  to  have  the  jury  act  upon 
the  facts.  Similar  holdings  appear  in 
Ex  parte  Allison  (1905)  48  Tex.  Crim, 
Rep.  634,  3  L.R.A.(N.S.)  622,  90  S.  W. 
492,  IS  Ann.  Cas.  684,  and  Clopton  v. 
State  (1907)  —  Tex.  Civ.  App.  — ,  105 
S.  W.  994.  It  is  said  in  State  ex  rel. 
Rhodes  v.  Saunders  (1889)  66  N.  H. 
89,  16  L.R.A.  646,  25  Atl.  688,  that,  al- 
though  there  is  no  constitutional  right 
to  a  jury  in  a  nuisance  ease,  there  is 
no  legal  reason  why  the  existence  of 
the  nuisance  may  not  be  tried  by 
jury. 

There  is  such  a  suggestion  in  Mug- 
ler  V.  Kansas  (1887)  123  U.  S.  62S, 
81  L.  ed.  206,  8  Sup.  Ct  Rep.  278,  also 
decided  under  a  statute  providing  that 
"all  places  where  intoxicating  liquors 
are  manufactured,  sold,  bartered,  or 
given  away,  in  violation  of  any  of  the 
provisions  of  this  act,  or  where  in- 
toxicating liquors  are  kept  for  sale, 
barter,  or  delivery,  in  violation  of  this 
act,  are  herelQr  declared  to  be  common 
nuisances,  and  upon  the  judgment  of 
any  court,  having  jurisdiction,  finding 
such  place  to  be  a  nuisance  under 
this  section,"  the  same  shall  be  abated. 
The  court  states  that  "the  statute 
leaves  the  court  at  liberty  to  give  ef- 
fect to  the  principle  that  an  injunc- 
tion will  not  be  granted  to  restrain 
a  nuisance,  except  upon  clear  and 
satisfactory  evidence  that  one  exists. 
Here  the  fact  to  be  ascertained  was 
not  whether  a  place  kept  and  main- 
tained for  purposes  forbidden  by  the 
statute  was,  per  ae,  a  nuisance, — that 
fact  being  conclusively  determined  by 
the  statute  itself, — but  whether  the 
place  in  question  was  so  kept  and 
maintained.  If  proof  upon  that  point 
is  not  full  or  sufficient,  the  court  can 
refuse  an  injunction  or  postpone  ac- 
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tion  until  the  state  first  obtains  the 
verdict  of  a  jury  in  her  favor.  In  this 
case  it  cannot  be  denied  that  the  de- 
fendant kept  and  maintained  a  place 
that  is  within  the  statutory  definition 
of  a  common  nuisance." 

There  is  no  violation  of  the  re- 
quirement that  punishment  shall  not 
be  inflicted  without  indictment  by 
grand  jury,  in  finding  and  imprison- 
ing a  defendant  in  the  exercise  of  the 
power  to  fine  and  imprison  for  con- 
tempt in  violating  an  injunction 
against  a  nuisance,  since  the  punish- 
ment of  contonpl;  whether  the  pro- 
ceeding therefor  be  regarded  as  crimi- 
nal or  civil,  may  be  had  without 
indictment  by  a  grand  jury.  State  v. 
Jordan  (1887)  72  Iowa,  377,  34  N.  W. 
285.  That  no  constitutional  guaranty 
is  denied  one  who  has  been  enjoined 
from  maintaining  a  nuisance  under  a 
statute  authorizing  an  injunction  for 
this  purpose,  in  refusing  a  jury  trial 
upon  a  hearing  for  contempt  for  viola- 
tion of  the  injunction,  has  been  held. 
Nichols  V.  State  (1913)  8  Okla.  Grim. 
Rep.  S50,  129  Fac.  673;  Brunson  v. 
State  (1913)  8  Okla.  Crim.  Rep.  666, 
129  Fac.  1110.  The  question  aa  it  re- 
lates to  contempt  however,  is  not 
within  the  scope  of  this  discussion. 

o.  lhi»  proeeam. 

Such  a  statute  does  not  violate  the 

due  process  of  law  guaranty.  Fulton 
v.  State  (1911)  171  Ala.  S72,  54  So. 
688;  State  ex  rel.  Wilcox  t.  Ryder 
(reported  herewith)  ante,  1449,  ap- 
proved in  State  ex  rel.  Robertson  v. 
Wheeler  (1915)  ISl  Minn.  808,  155 
N.  W.  90;  State  ex  rel.  English  t. 
Fanning  (1914)  96  Neb.  128, 147  N.  W. 
216,  affirmed  on  rehearing  in  (1914) 


97  Neb.  224.  149  N.  W.  413.  A  pro- 
ceeding in  equity  complies  with  the 
requirement  as  to  due  process  of  law. 
McLane  v.  Leicht  (1886)  69  Iowa, 
401,  29  N.  W.  327;  State  v.  Jordan 
(1887)  72  Iowa,  S77,  84  N.  W.  285; 
State  ex  rel.  Atty.  Gen.  v.  Stoughton 
Club  (1916)  163  Wis.  362,  158  N.  W. 
93.  The  court,  in  Fulton  v.  State 
(1911)  171  Ala.  572,  54  So.  638,  says: 
*'Nor  does  authorizing  such  proceed- 
ings in  a  court  of  equity  to  abate  or 
enjoin  such  nuisance,  or  to  authorize 
the  seizure  of  such  properly  so  used 
for  the  sole  purpose  of  thus  commit- 
ting crime,  deprive  the  citizen  of  the 
right  of  trial  by  jury,  or  take  his  prop- 
erty for  public  use  without  compensa- 
tion. Courts  of  equity  have  always 
and  everywhere  bera  accorded  that 
jurisdiction  or  power,  without  violat- 
ing any  constitutional  right  Such  stat- 
utes and  such  proceedings  have  always 
been  held  to  be  due  process  of  law, 
where  the  owner  of  the  property  and 
the  ))UBine88  is  given  or  accorded  the 
right  to  due  notice  and  to  defend  in 
a  court  of  equity,  as  is  usually  pro- 
vided in  such  courts  in'  similar  pro- 
ceedings." 

"Persons  dealing  in  intoxicating  li- 
quors have  no  vested  right  in  a  jury 
trial  in  order  to  determine  whether 
or  not  their  place  of  business  is  a 
public  nuisance.  For  such  purpose 
an  action  in  equity  constitutes  due 
process  of  law."  State  ex  rel.  Atty. 
Gen.  V.  Stoughton  Club  (1915)  163 
Wis.  362,  163  N.  W.  93. 

Such  a  statute  must,  however,  pro- 
vide for  a  hearing  and  opportunity  to 
defend.  Fulton  v.  State  (Ala.)  supra. 

W.  A.  EL 


P.  CURTIS  KG  EUNE  COMPANY 

V. 

MANAYUNK  YARN  MANUFACTURING  COMPANY^Appt 

Pennsylvania  Supreme  OewK— JPebniary  90,  lOlS. 

(260  Pa.  840,  103  Atl.  720.) 

Corporation  —  power  of  prudent  to  employ  help. 

1.  The  president  of  a  corporation  has  authority  to  contract  for  the  serv- 
ices of  an  insurance  adjuster  where  the  by-laws  make  him  the  chief  execu- 
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tive,  with  general  control  of  its  business  and  affairs,  in  tbe  recess  of  the 
board  of  directors. 

[See  note  on  this  question  beginning  on  page  1485.] 

Damages  —  breach  of  adjustment  con- 
tract —  salvage.  certain  percentage  of  the  adjustment 
2.  The  amount  due  an  insurance  ad-  is  not  affected  by  the  fact  that  the 

juster  for  breach  by  the  property  owner  owner  receives  money  for  dunaged 

of  its  contract  employing  him  to  aid  goods  sold  by  the  insurer  to  a  salvage 

in  the  adjustment  of  a  fire  loss  for  a  company. 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas, 
No.  2,  for  Philadelphia  County  (Barratt,  P.  J.)  in  an  action  brought  to 
recover  under  a  written  contract  for  payment  of  a  commission  upon  the 
amount  recovered  for  services  as  adjuster  of  a  fire  loss.  Afflrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  B.  Joy,  for  appellant:  sent  defendant  in  the  adjustment  of 
Under  the  by-laws,  the  vice  presi-    its  loss  with  the  fire  insurance  com- 


dent  had  no  authority  to  bind  the  cor- 
poration by  the  contract  in  question. 

De  Forest  v.  Northwest  Townsite  Co, 
236  Pa.  125,  84  AU.  674,  241  Pa.  78, 
88  Atl.  293;  Clarkson  v.  Keystone  Oil 
Cloth  Co.  8  Pa.  Diat.  R.  593;  Pennsyl- 
vania R.  Co's  Appeal,  80  Pa.  265;  Pat- 
ton  v.  Ligonier  Coal  Co.  12  Pa.  Dist. 
R.  456;  Millward-Cliff  Cracker  Go's 
Estate,  161  Pa.  157,  28  Atl.  1072; 
Twelfth  Street  Market  Co.  v.  Jadkson, 
102  Pa.  269. 

A  benefit  derived  from  an  unau- 
thorized contract  does  not  create  a  lia- 
bility. 

Clarkson  v.  Keystone  Oil  Cloth  Co. 
8  Pa.  Dist.  R.  593;  Twelfth  Street 
Market  Co.  v.  Jackson,  supra. 

A  corporation  is  not  bound  by  the 
acta  or  declarations  of  individual  mem- 
bers when  not  convened  or  sitting  as 
a  board  of  directors. 

Allegheny  County  Workhouse  v. 
Moore,  95  Pa.  408;  1  Eastman,  Priv. 
Corp.  p.  179;  Stoyatown  &  G.  Turnp. 
Road  Co.  V.  Craver,  45  Pa.  386 ;  Ritten- 
house's  Estate,  140  Pa.  172,  21  Atl. 
264. 

Mr.  Albert  L.  Moise  for  appellee. 

Walling,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  corporation's  busi- 
ness is  that  of  an  adjuster  of  fire 
losses  for  the  assured ;  defendant  is 
a  manufacturing  corporation  with 
a  factory  located  at  Manayunk.  On 
April  10.  1916,  the  factory  building 
and  contents  were  badly  damaged 
by  fire.  Plaintiff's  president  came 
the  next  morning  and  requested  that 
hiMBmpany  be  employed  to  repre- 


panies.  The  matter  was  discussed 
at  length,  defendant  being  repre- 
sented by  its  president,  vice  presi- 
dent, and  another  director;  and  a 
written  agreement  was  made,  em- 
ploying plaintiff  to  advise  and  assist 
defendant  in  the  settlement  of  the 
insurance  claims  for  a  commission 
of  5  per  cent  of  the  amount  of  ad- 
justment. Defendant's  name  was 
affixed  to  the  agreement  by  its  vice 
president,  in  the  presence  and,  as 
the  jury  found,  by  the  direction  of 
its  president.  It  was  not  done  at  a 
meeting  of  the  board,  although  a 
majority  of  the  directors  were  pres- 
ent._  Plaintiff  at  once  took  active 
steps  to  carry  out  the  contract ;  but 
at  a  special  meeting  of  defendant's 
board,  held  later  the  same  day,  said 
agreement  was  repudiated  by  an  in- 
formal resolution,  on  the  allegatioii 
that  it  had  been  executed  without 
authority.  Of  this  action  plaintiff 
was  promptly  notified,  and  directed 
to  quit  the  work  and  surrender  the 
agreement.  It  was  thus  prevented 
from  carrying  out  the  contract.  De- 
fendant thereafter  adjusted  the  loss 
at  $35,762.51.  Plaintiff  sued  for 
breach  of  said  agreement  and  re- 
covered a  verdict  for  the  5  per  cent 
less  the  cost  of  the  completion  of  the 
contract.  Defendant  appealed. 

Defendant's  by-laws  provide : 
"The  president  shall  be  the  chief 
executive  officer  and  head  of  the 
company,  and  in  the  recess  of  the 
board  of  directors  shall  have  the 
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general  control  and  management  of 
its  business  and  affairs/' 

This  agreement  was  made  during 
such  recess,  and  the  court  below 

held   that  it  was 
«"•*"      within  the  power  of 
?SS?r»«to.  president.  We 

agree  with  that  con- 
clusion. He  was  vested,  not  only 
with  'Uie  implied  authority  of  the 
chief  execative  of  the  corporation, 
but  also  given  large  express  pow- 
ers. The  urgent  business  of  the 
company  then  was  to  adjust  the  fire 
loss,  and  the  president  might  prop- 
erly employ  expert  assistance  for 
that  purpose,  as  he  might  under  like 
circumstances  employ  an  attorney 
or  a  collection  agency.  Here  the 
questitm  is  not  -v^ther  the  implied 
powers  of  the  president  would  en- 
able him  to  bind  the  corporation  by 
such  a  contract,  but  whether  he 
could  do  so  by  virtue  of  the  author- 
ity expressly  given  him  in  the  by- 
laws. In  our  opinion  he  could ;  oth- 
erwise he  would  not  have  "control 
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and  management  of  its  business  and 
affairs."  It  having  been  determined 
as  a  matter  of  law  that  the  president 
had  authority  to  execute  the  agree- 
ment, and  as  a  matter  of  fact  that 
he  did  execute  it,  plaintiff  was  en- 
titled to  recover,  as  the  breach  was 
admitted,  and  no  fraud  or  bad  faith 
is  alleged.  So  it  is  not  necessary  to 
decide  whether  plaintiff's  case  was 
strengthened  by  the  fact  that  a  ma- 
jority of  defendant's  directors  were 
present  when  the  agreement  was 
made. 

Under  the  contract  plaintiff  was 
entitled  to  its  commission  on  the 
amount  of  the  adjustment,  and  that 
was  not  affected  by 
the  fact  that  $2,-  S;SSX*Sr 
746.60  thereof  was  •aj«««meii« 
paid  defendant  by 
the  Philadelphia 
Waste  Company  for  damaged  goods 
bought  of  the  insurance  companies. 

The  assignments  of  error  are 
overruled,  and  the  judgment  is  af- 
firmed. 
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Power  of  prendent  ctf  «  corporalkm  to  mnpUxy,  control,  or  Aidutfgo  afents 

or  sdbordinatM. 


L  Introduction,  1488. 
II.  Power  virtnta  officii,  1486. 
in.  Power  as  general  manager  or  active 

l)U8ine8a  head,  1488. 
IV.  Inference  from  neage,  cnatom,  or 
habit,  1491. 
V.  Effect  of  by-laws  or  resolntions,  1498. 

/.  Introduction. 

No  general  principle  can  be  de- 
duced from  the  cases  in  which  this 
question  is  presetted,  as  the  decision 
in  the  particular  case  must  be  read  in 
the  light  of  the  attitude  which  the 
court  adopts  with  respect  to  the  wide- 
ly divergent  theories  as  to  the  implied 
powers  of  presidents  of  corporations 
in  general,  which  range  all  the  way 
from  the  strict  rule  of  Wait  v.  Nashua 
Armory  Asso.  (1891)  66  N.  H.  681, 
14  356,  49  Am.  St.  Rep.  630,  28 

Atl.  77,  that  the  president  of  a  cor- 
poration has  no  implied  authority,  as 
such,  but,  like  other  agents,  he  must 
derive  his  power  from  the  board  of 


directors,  or  from  the  corporation, 
and  oi  Brush  Electric  Light  &  P.  Go. 
V.  Montgomery  (1896)  114  Ala.  433, 
21  So.  960,  that,  in  the  absence  of  evi- 
dence touching  the  scope  of  the  au- 
thority of  the  president  of  a  corpora- 
tion, it  cannot  be  presumed  that  he 
had  any  other  or  greater  power  than 
any  other  director,  to  the  rule  laid 
down  in  Jones  &  D.  Co.  v.  Crary 
(1908)  284  UL  26,  84  N.  E.  651,  that 
generally  a  corporation  acts  through 
its  president,  and  through  him  exe- 
cutes its  contracts  and  agreements, 
and,  in  the  absence  of  proof  to  the 
contrary,  he  will  be  presumed  to  have 
authority  to  represent  the  corpora- 
tion, and  the  assertion  in  Hastings  v. 
Brooklyn  L.  Ins.  Co.  (1893)  138  N.  Y. 
473,  84  N.  E.  289,  that  "the  president 
or  other  general  officer  of  a  corpora- 
tion has  power,  prima  facie,  to  do  any 
act  which  the  directors  could  au- 
thorize or  ratify." 
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The  question  of  the  president's 
power  over  contracts  for  the  employ- 
ment of  attorneys  is  not  treated  here- 
in, but  IB  reserved  for  future  discus- 
sion. 

//.  Power  vtrtute  offieti. 

There  are  a  few  cases  in  which 
contracts  of  employment  or  agency 
have  been  held  to  be  within  the  au- 
tiiority  of  a  president  merely  by  virtue 
of  his  office.  Trawick  v.  Peoria  &  Ft. 
C.  Street  R.  Co.  (1896)  68  lU.  App. 
156;  Model  Clothing  House  v.  Hirsch 
(1908)  42  Ind.  App.  270,  85  N.  E.  719; 
White  V.  Elgin  Creamery  Co.  (1899) 
108  Iowa,  622,  79  N.  W.  283;  Hardy  v. 
Tittabawassee  Boom  Co.  (1883)  62 
Mich.  46,  17  N.  W.  236;  Teele  v.  Con- 
solidated Amusement  Co.  (1907)  102 
N.  Y.  Supp.  666.  And  see  infra,  V., 
Hurricane  Twp.  Gravel  Road  Co.  v. 
Bradley  (1918)  —  Mo.  App.  — ,  204 
S.  W.  1113. 

To  the  contrary  are  Northwestern 
Packing  Co.  v.  Whitney  (1907)  6  Cat 
App.  106,  89  Fac.  981 ;  Great  Southern 
Acci.  &  Fidelity  Co.  v,  Guthrie  (1913) 
13  Ga.  App.  288,  79  S.  E.  162 ;  Johnson 
V.  Sage  (1896)  4  Idaho,  758.  44  Fac. 
641;  Jackson  Brewing  Co.  v.  Canton 

(1907)  118  La.  828,  43  So.  454;  Mathias 
/.  White  Sulphur  Springs  Asso. 
(1897)  19  Mont.  359,  48  Fac.  624; 
Wait  V.  Nashua  Armory  Asso.  (1891) 
66  N.  H.  681,  14  L.RJL  266,  49  Am. 
St.  Rep.  630,  28  Atl.  77. 

As  between  corporation  and  em- 
ployee, the  making  of  contracts  of 
employment  was  said  to  be  within  the 
«cope  of  the  president's  authority  in 
Model    Clothing    House    v.  Hirsch 

(1908)  42  Ind.  App.  270,  85  N.  E.  719. 
And  in  Hardy  v.  Tittabawassee 

Boom  Co,  (1883)  52  Mich.  46, 17  N.  W. 
235,  the  president  and  superintendent 
of  a  boom  company  were  held  to  have 
oower  to  hire  the  necessary  laborers 
to  carry  on  the  business  except  as  re- 
stricted by  the  directors. 

And  the  president  of  a  corporation 
was  held  to  have  the  power  to  employ 
a  cashier  and  bookkeeper  for  the  cor- 
poration for  the  term  of  one  year  in 
Trawick  v.  Peoria  &  Ft.  C.  Street  R. 
Co.  (III.)  supra.  See  also  infra,  V., 
Arkadelphia  Lumber  Co.  v.  Asman 
(1907)  85  Ark.  568,  107  S.  W.  1171; 


Carney  v.  New  York  L.  Ins.  Co.  (1900) 
162  N.  Y.  458,  49  L,R.A.  471,  76  Am. 
St.  Rep.  347,  57  N.  E.  78. 

And  in  Teele  v.  Consolidated 
Amusement  Go.  (1907)  102  N.  Y.  Supp. 
666,  the  president  of  a  corporation 
was  held  to  have  author!^  to  employ 
accountants  to  go  over  the  company's 
books.  See  also  infra,  V.,  Warfield 
V.  Wire  Wheel  Corp.  (1918)  184  App. 
Dlv.  687,  172  N.  Y.  Supp.  390. 

The  fact  that  the  services  of  an  ac- 
countant in  auditing  the  corporate 
books  were  rendered  to  and  accepted 
by  the  corporation  with  the  knowledge 
and  consent  of  its  president^  ap- 
parently in  the  ordinary  course  of  its 
business.  Is  sufficient  evidence  of  the 
anthorily  of  the  president  of  the  cor- 
poration to  contract  for  such  services. 
Reardon  v.  Richmond  Land  Co.  (191S) 
21  CaL  App.  367,  131  Pac.  894. 

Bnt  the  president  of  an  armory  eor^ 
poration  has  no  implied  power  to  em- 
ploy architects  to  prepare  plans  and 
specifications  for  a  propos^  armory. 
Wait  V.  Nashua  Armory  Asso.  (N.  H.) 
supra. 

And  the  president  of  a  corporation 
organized  to  acquire  title  to  a  town 
site  and  to  buy  lands  and  build  build- 
ings cannot,  merely  by  virtue  of  his 
office,  be  deemed  to  have  had  implied 
authority  to  act  in  entering  into  a  con- 
bract  with  an  architect  to  draw  plans 
for  an  expensive  new  building  for  the 
company.  Mathias  v.  White  Sulphur 
Springs  Asso.  (1897)  19  Mont  359.  48 
Fac.  624,  The  court  pointed  out  that 
the  circumstances  did  not  show  that 
the  president  was  in  the  active  con- 
duct and  management  of  t^e  business 
of  the  corporation,  as  in  tiie  case  of 
Ceeder  v.  H.  M.  Loud  &  Sons  Lumber 
Co.  (1891)  86  Mich.  641,  24  Am.  St. 
Rep.  134,  49  N.  W.  576  (infra,  lU.),  or 
that  he  had  full  control  of  its  busi- 
ness, or  was  the  principal  stockholder 
in  the  company,  as  in  (Crowley  v.  Gen- 
esee Min.  Co.  (1880)  66  CaL  273,  4 
Mor  Min.  Rep.  71  (infra,  UL),  that, 
as  president,  he  had  express  auttiori^ 
to  contract  for  plans  for  new  build- 
ings to  be  erected  without  first  obtain- 
ing the  sanction  of  the  board  of  di- 
rectors, as  in  Siebe  v.  Hendy  Mach. 
Works  (1890)  86  CaL  390,  26  Pac  14, 
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or  that  he  had  ^aeral  aathority  to 
act  for  the  board  of  truBtees^  or  that  it 
was  the  president's  custom  to  exercise 
like  powers  in  the  face  of  the  public, 
or  that  the  company  held  him  out  to 
the  public  as  possessing  the  power  to 
ordei  plans  for  new  buildings,  or  to 
contract  for  the  same,  or  that  the  cor- 
poration or  any  director  thereof 
either  knew  of,  or  received  and  re- 
tained the  plans,  or  in  any  manner 
availed  itself  of  the  work  or  ratified 
the  president's  act.  Referring  to 
Wait  V.  Nashua  Armory  Asso.  (N.  H.) 
supra,  and  Wilson  Sewing  Mach.  Co. 
V,  Boyington  (1874)  73  IlL  534,  both 
of  which  were  characterized  as  suits 
to  recover  for  services  as  architects 
in  drawing  plans,  in  which  the  de- 
fense was  the  lack  of  authority  in  the 
president  to  bind  the  corporatl(»is, 
the  court  said  that  the  supreme  court 
of  New  Hampshire  held  to  the  strict 
doctrine  that  no  such  authority  was 
incident  to  the  o£Qce  of  president, 
while  the  supreme  court  of  Illinois 
adopted  a  ^mewhat  contrary  and 
more  liberal  view,  and  added :  "But  a 
careful  examination  of  the  facts  in 
the  Illinois  case  discloses  that  it  ap- 
peared on  the  trial  that  the  president 
was  the  executive  manager  of  the  cor- 
poration and  principal  stockholder 
thereof,  and  that  he^  together  with 
another  man,  also  a  manager  and 
superintendent,  ordered  the  plans 
for  the  corporation." 

The  president  of  a  creamery  com- 
pany will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  have 
had  authority  to  empower  an  agent  to 
contract  to  pay  persons  furnishing 
milk  a  specified  price  per  pound  for 
the  butter  made  therefrom.  As  the 
head  of  the  corporation  which  of 
necessity  must  act  through  some 
agenQT,  the  natural  inference  is  that 
the  president  had  been  endowed  with 
the  power  to  direct  its  operation  and 
manage  the  transactions  for  which 
it  was  organized.  White  v.  Elgin 
Creamery  Co.  (1899)  108  Iowa,  522, 
79  N.  W.  283. 

The  president  and  secretary  of  a 
mining  corporation  have  no  power 
to  appoint  an  agent  "to  take  charge, 
>manage,  lease,  and  make  such  settle- 


mentOf  and  collect  and  pi^  out  all 
moneys  coming  to  this  company  that 
are  necessazy  for  the  economical 
management  of  this  company's  af- 
fairs," without  being  themselves  au- 
thorized so  to  do  by  order  or  resolution 
of  the  board  of  directors,  duly  adopted 
by  said  board.  Johnson  v.  Sage 
(1896)  4  Idaho,  758,  44  Fac.  641. 

The  president  of  a  corporation 
whose  business  is,  by  Cal.  Civ  Code, 
§  806,  to  be  exerdsed,  conducted,  and 
controlled  by  a  board  of  directors,  has 
no  authority  by  virtue  of  his  office, 
to  make  a  contract  for  the  corpora- 
tion, giving  certain  commission  mer- 
chants the  handling  "of  all  the  salted 
salmon"  packed  by  the  corporation 
during  the  year.  Northwestern  Pack- 
ing Co.  V.  Whitney  (1907)  6  CaL  App. 
106,  89  Pac.  981. 

The  president  of  a  corporation  has 
no  authority,  as  such,  to  appoint 
agents  to  sell  stock  for  the  corpora- 
tion. Great  Southern  Acci.  &  Fidelity 
Go.  Guthrie  (1913)  IB  6a.  App.  288, 
79  S.  E.  162. 

The  preddent  of  a  railroad  com- 
pany has  no  implied  authority  to  give 
a  power  of  attorney  for  the  sale  of  its 
bonds.  Titus  v.  Cairo  ft  F.  R.  Co. 
(1874)  87  N.  J.  L.  98. 

The  president  of  a  corporal^on  may 
be  presumed  to  have  had  the  power  to 
enter  into  negotiations  looking  to  a 
sale  of  real  properly  owned  by  it,  and, 
as  incidental  thereto,  procuring  agen- 
cies to  make  the  negotiations  effective, 
—especially  where  he  has  treated  the 
corporation  as  his  individual  property. 
Skinner  Mfg.  Oo,  Douville  (1907) 
64  Fla.  261,  44  So.  1014. 

Prima  facie  the  president  of  a  pri- 
vate corporation  has  authority  to  em- 
ploy an  agent  to  effect  a  sale  of  its 
lands,  and  if  the  corporation,  in  a  suit 
against  it  by  such  agent  to  recover 
his  commissions  for  effecting  a  sale 
under  such  employment,  desires  to 
Bhow  that  the  president  has  no  au- 
thority to  employ  him  for  t^at  purpose, 
it  is  defensive  matter  within  its  pecul- 
iar knowledge  that  it  must  prove  if 
it  desires  advantoge  therefrom.  Mc- 
Gehee  Lumber  Co.  v.  Tomlinson 
(1913)  66  Fla.  636,  63  So.  919. 

But  where  the  charter  of  a  corpora- 
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tion  provides  that  all  its  corporate 
powers  shall  be  exercised*  and  all  its 
business  managed  by  a  board  of  di- 
rectors, and  that  the  board  shall  de- 
fine the  duties  of  the  president  and 
other  officers,  and  it  does  not  appear 
that  the  dnties  of  those  officers  have 
ever  been  defined,  the  president  has 
no  authority  to  employ  a  broker  for 
the  purchase  of  real  estate,  nor  to  del- 
egate any  such  authority  to  the  sec- 
retary. Jackson  Brewing  Go.  v.  Can- 
ton (1907)  118  La.  828,  43  So.  454. 

And  the  president  of  a  manufactur- 
ing company  could  not  be  presumed 
to  have  had  authority  to  employ 
brokers  on  behalf  of  the  corporation, 
to  sell  a  mill  and  quarry  which  were 
a  part  of  the  corporation's  manufac- 
turing equipment.  McCorry  v.  John 
C.  Wiarda  &  Co.  (1912)  149  App.  Div. 
863,  134  N.  Y.  Supp.  667. 

The  president  of  a  railway  corpora- 
tion has  no  implied  power  to  contract 
in  its  behalf  for  services  in  procur- 
ing contractors  to  build  the  railroad. 
Risley  v.  Indianapolis,  B.  &  W.  R.  Co. 
(1874)  1  Hun  (N.  Y.)  202. 

The  president  of  a  construction 
company  would  have  to  be  expressly 
authorized  before  he  could  bind  the 
corporation  by  an  agreement  to  pay 
a  man  engaged  in  the  life  insurance 
business,  for  unspecified  personal  ser- 
vices rendered  and  to  be  rendered, 
one  half  of  the  profits  to  arise  out  of 
the  building  of  a  bridge  for  a  munici- 
pality in  case  the  corporation  should 
be  awarded  the  contract,  which  called 
for  the  expenditure  of  millions  of  dol- 
lars. Chard  v.  Ryau-Parker  Constr. 
Co.  (1918)  182  App.  Div.  46S,  169 
N.  Y.  Supp.  622. 

The  president  of  a  corporation  has 
no  legal  power  or  authority  to  deplete 
the  coffers  of  the  corporation  by  in- 
structing the  treasurer  to  refuse  to 
accept  from  a  subscriber  to  the  capi- 
tal stock  the  payment  of  his  subscrip- 
tion. Potts  Wallace  (1892)  146 
U.  S.  689,  86  L.  ed.  1186,  13  Sup.  Ct. 
Rep.  196. 

It  will  not  be  assumed  that  the 
president  of  a  corporation  had  au- 
thority to  contract  to  pay  for  un- 
earned wages  of  an  employee,  or  to 
waive  performance  of  the  latter's  con- 


tract of  employment.  Wray  v.  Tilden 
Saw  Co.  (1917)  198  Mich.  461,  164  N. 
W.  646. 

A  corporation  which  has  employed 
the  owner  of  certain  inventions  as 
general  manager  is  not  bound  by  the 
promise  of  its  president,  upon  dis- 
charging him,  that  he  would  be  paid 
the  royalties  provided  for  in  the  con- 
tract of  employment  in  case  of  the 
termination  of  the  contract^  where 
there  is  no  evidence  that  the  president 
was  authorized  by  the  company  to 
make  this  promise,  or  to  put  the  con- 
struction upon  the  contract  that  had 
been  made.  Johnson  v.  Union  Switch 
&  Signal  Co.  (1891)  27  Jones  &  S.  169, 
18  N.  Y.  Supp.  612. 

The  p^reaident  of  a  railway  com- 
pany has  no  authority,  as  such,  to 
promise  an  employee  fhiA  the  com- 
pany, which  had  issued  all  its  stock 
and  bonds,  would  give  hi:.i  2  per  cent 
of  its  bonds  and  $25,000  worth  of  its 
stock  if  he  would  decline  an  offer  of 
other  employment  and  remain  in  its 
service  until  the  road  should  be  sold. 
Minshull  v.  New  Jersey  Terminal 
Go.  (1908)  76  N.  J.  L.  684,  71  Atl.  663. 

til,  PoHwr  a«  genenO,  manager  or  aetivs 
bxiMneaa  head. 

Where  the  president  is  also  the 
general  manager  or  active  busineas 
head  of  the  corporation  there  is  prac- 
tically no  dissent  from  the  view  tha^ 
ordinarily,  contracta  of  employment 
or  agency  are  within  the  scope  of  his 
authority. 

United  States.— Egbert  v.  Sun  Co. 
126  Fed.  568;  Bassick  v.  ^tna  Explo- 
sives Co.  (1917)  246  Fed.  974. 

Arizona.  —  Little  Butte  Consol. 
Mines  Co.  v.  Girand  (1912)  14  Ariz. 
9,  123  Pac.  309. 

Arkansas. — Arkansas  Amusement 
Asso.  v.  Higgins  (1910)  96  Ark.  493, 
132  S.  W.  636. 

California.  —  Crowley  v.  Genesee 
Min.  Co.  (1880)  56  Cal.  273.  4  Mor. 
Min.  Rep.  71;  Pettibone  v.  Ijake  View 
Town  Co.  (1901)  184  Cal.  227.  66  Pac 
218;  Hoffman  v.  Guy  M.  Rush  Co. 
(1915)  27  Cal.  App.  167,  149  Pac  177. 

Connecticut. — Vincent  v.  S.  Alexan- 
der's Sons  Co.  (1912)  86  Conn.  512, 
84  Atl.  84. 
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Iowa. — Seevers  v.  Cleveland  Coal 
Co.  (1916)  178  Iowa,  235,  159  N.  W. 
194 

Midiigan. — Ceeder  v.  H.  M.  Load  & 
Sons  Lumber  Go.  (1891)  86  Mich.  641, 
24  Am.  St  Rep.  134.  49  N.  W.  675; 
Neal  T.  Novelty  Leather  Worke  (1917) 
198  Mioh.  598,  166  N.  W.  681. 

New  Yorlc—Oakea  v.  Cattaraugus 
Water  Co.  (1894)  148  N.  Y.  480,  26 
L-RJ^-.  544,  88  N.  E.  461;  Warfield  v. 
Wire  Wheel  Corp.  (1918)  184  App.  Div. 
687,  172  N.  Y.  Supp.  890;  Lee  v.  Pitts- 
burgh Coal  &  Min.  Co.  (1877)  66  How. 
Pr.  STB. 

Pennsylvaiiia. — ^P.  Cubtib  Kg  Eunb 
Ga  V.  Manaydnk  YabN  Mfq.  Co.  (re- 
ported faerewitii)  ante,  1488. 

WisconsSn. — HcElroy  v.  Minnesota 

Percheron  Horae  Co.  (1897)  96  Wis. 
317,  71  N.  W.  652;.Meating  v.  Tiger- 
ton  Lumber  Co.  (19(»2)  118  Wis.  379, 
89  N.  W.  152. 

The  president  of  a  small  business 
corporation  in  charge  of  its  buainess 
is  presumed  to  have  authority  to  em- 
ploy the  necessary  help.  Vincent  v. 
S.  Alexander's  Sons  Co.  (Conn.)  su- 
pra. 

The  president  and  secretary  in  the 
active  control  and  managemrait  of  the 
business  of  the  corporation  may  em- 
ploy the  necessary  help  to  carry  it  on. 
Little  Butte  Consol.  Mines  Co.  v.  Gi- 
rand  (Ariz.)  123  Pac.  309. 

A  contract  of  employment  made  on 
behalf  of  a  corporation  by  the  presi- 
dent, who  exercised  very  general  au- 
thority in  the  conduct  of  the  corpora- 
tion's affairs,  binds  tiie  corporation, — 
especially  where,  upon  the  faith  of 
the  contract,  the  employee  gave  up  his 
former  position  to  accept  employment 
under  such  contract  Egbert  v.  Sun 
Co.  (Fed.)  supra. 

An  admission  that  a  person  was 
president,  superintendent,  and  general 
manager  of  a  mining  company,  with 
fall  control  of  its  business,  is  sufii- 
cient  evidence  of  his  authority  to 
make  a  contract  for  work,  labor,  and 
service  upon  the  property  of  the  cor- 
poration. It  is  unnecessary  to  show 
any  vote  or  other  corporate  act. 
Crowley  v.  Genesee  Min.  Co.  (Cat.) 
supra. 

Evidence  that  the  president  of  a 
6  A.L.R.— 94. 


lumber  company  'had  for  two  years 
been  the  acting  head  of  the  corpora- 
tion would  justify  a  jury  in  finding 
that  he  had  authority  to  hire  a  cook 
for  a  logging  camp  operated  by  the 
corporation.  Meating  v.  Tigerton 
Lumber  Co.  (Wis.)  supra. 

The  president  of  a  lumber  company 
who  is  in  the  active  conduct  and  man- 
agement of  ^e  basiness  must  be 
deemed  to  have  the  authority  to  em< 
ploy  sawyers  for  the  season,  there  be- 
ing no  evidence  of  any  limitation  upon 
the  president's  power  with  respect  to 
the  employment  of  men,  or  of  any  con- 
ferring of  authority  upon  any  particu- 
lar person  with  reference  to  such  em- 
ployment Coeder  v.  H.  M.  Loud  & 
Sons  Lumber  Co.  (Mich.)  supra. 

An  amusement  corporation  was 
held  liable  in  Arkansas  Amusement 
Asso.  V.  Higgins  (Ark.)  supra,  to  a 
carpenter,  for  work  done  by  him  at 
the  request  of  the  president  of  the 
corporation,  upon  a  theater  operated 
in  the  name  of  such  corporation,  the 
evidence  warranting  a  finding  that 
the  corporation  had  permitted  itself 
to  be  held  out  as  the  owner  and  opera- 
tor of  the  theater,  and  that  the  presi- 
dent was  its  general  manager  with 
authority  to  do  all  that  was  necessary 
in  conducting  the  business  under- 
taken. 

The  president  and  general  manager 
and  active  head  of  a  corporation,  as 
well  as  majority  stockholder,  could 
employ  an  auditor  or  accountant  to 
go  over  the  company's  books,  where 
they  were  in  bad  shape  through  lack 
of  system.  Warfield  v.  Wire  Wheel 
Corp.  (1918)  184  App.  Div.  687,  172 
N.  Y.  Supp.  390. 

The  employment  of  a  general  agent 
is  within  the  scope  of  the  authority  of 
the  president  and  general  manager  of 
a  manufacturing  corporation.  Neal 
V.  Novelty  Leather  Works  (1917)  198 
Mich.  598,  165  N.  W.  681. 

The  president  who  is  the  general 
manager  of  a  coal  and  mining  com- 
pany, the  business  of  which  was  min- 
ing, shipping,  and  selling  coal,  is  pre- 
sumed to  have  authority  to  create  an 
agency  for  the  sale  of  ihe  coal.  Lee 
V.  Pittsburgh  Coal  &  Min.  Co.  (1877) 
56  How.  Pr.  (N.  Y.)  878. 
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The  president  of  a  mining  company, 
who  is  pennitted  for  years  to  hold 
himself  out  to  the  world  as  the  gen- 
eral manager  and  director  of  its  busi- 
ness, has  authority  to  appoint  an 
agent  for  the  sale  of  coal  at  a  dis- 
tance from  the  company's  headquar- 
ters and  give  him  authority  to  in- 
dorse paper  taken  on  the  sale  of  coal 
as  an  agent  of  the  company.  Marine 
Bank  v.  Butler  Colliery  Co.  (1889)  28 
N.  Y.  S.  R.  819,  6  N.  Y.  Supp.  29L 

The  president  and  general  manager 
of  a  corporation  engaged  in  selling 
real  property  on  commission  is  acting 
within  tiie  scope  of  his  authority  in 
employing  an  agent  to  advertise  and 
to  solicit  prospective  buyers,  and  in 
agreeing  for  the  corporation  as  to  pay- 
ment for  such  services.  Hoffman  v. 
Guy  M.  Rush  Co.  (1916)  27  CaL  App. 
167,  149  Pac.  177. 

The  president  and  general  manager, 
having  also  direct  authority  from  the 
person  who,  with  himself,  owned 
practically  all  the  capital  stock,  to  sell 
certain  lands  owned  by  the  corpora- 
tion situated  some  distance  from  its 
main  office,  has  the  anthorify  to  use 
the  ordinary  means  to  find  a  pur- 
chaser, including  the  appointment  of 
someone  to  do  so.  Seevers  v.  Cleve- 
land Coal  Co.  (1916)  179  Iowa,  286, 
159  N.  W.  194. 

See  also  supra,  11.,  Skinner  Mfg.  Co. 
v.  Douville  (1907)  64  Fla.  251,  44  So. 
1014;  infra,  V.,  Pettibone  v.  Lake  View 
Town  Co.  (1901)  134  Cal.  227,  66  Pac. 
218. 

Power  to  employ  real  estate  agents 
to  negotiate  an  exchange  of  farm  prop- 
erty for  city  r.eal  estate  was  within 
the  apparent  authority  of  the  presi- 
dent of  a  corporation,  where  he  owned 
all  the  stock  except  six  shares  nomi- 
nally held  by  relatives  or  employees 
who  made  up  the  board  of  directors, 
and  where  the  corporate  affairs  for  a 
number  of  years  had  been  conducted 
by  the  president  and  his  predecessor 
in  office  without  any  apparent  objec- 
tion or  proceedings  its  stockhold- 
ers or  directors,  except  one  meeting  to 
€11  vacancies  in  the  board  of  directors, 
and  where  for  upwards  of  two  years 
negotiations  for  the  sale  of  the  cor- 
porate property  through  such  real  es- 


tate agents  had  been  eondncted  by  the 
president  or  his  piedecessor  as  sub- 
stantially the  only  persons  inteo^sted. 
McSlroy  v.  Minnesota  P«rclleron 
Horse  Co.  (1897)  96  Wla.  817,  71  N. 
W.  652. 

The  employment  of  brokers  to  sell 
explosives  for  a  company  engaged  in 
their  manufacture,  and  an  agreement 
to  sell  gun  cotton  at  a  reasonable  and 
fair  market  price  and  allow  the  differ- 
ence to  an  arm's-length  negotiator  fbr 
his  profit  or  compensation,  is  an  ordi- 
nary incident  of  Uie  business,  and,  as 
such,  is  within  the  apparent  power  of 
the  corporation  acting  through  its 
president,  who  was  .charged  with  the 
management  of  the  corporation.  Baa- 
sick  V.  ^na  Siplosives  Co.  (1917) 
246  Fed.  974. 

Where  the  acting  president  of  a 
railroad  company  was  empowered  to 
effect  the  sale  of  old  rails,  he  has  pre- 
sumed authority  to  promise  commis- 
sions on  the  sale  thereof.  Northern 
C.  R.  Co.  V.  BaaUan  (1869)  16  Bid. 
494. 

The  president  of  a  water  company 
in  fall  charge  of  its  businesa  has  au- 
thority to  contract  for  the  corporaUon 
to  pay  for  services  rendered  in  secur- 
ing right  of  way,  hydrant  rental, 
placing  investments,  etc.  Oakes  v. 
Cattaraugus  Water  Co.  (1394)  143  N. 
Y.  480,  26  L.R.A.  544,  38  N.  E.  461. 

But  the  president  and  general  man- 
ager of  a  corporation  has  no  authority 
to  sell  treasury  stock,  or  to  determine 
the  price  for  which  such  stock  is  to  be 
sold,  or  to  employ  an  agent  to  find  pur- 
chasers for  the  stock.  Such  trans- 
actions are  not  within  the  scope  of 
the  business  which  either  a  president 
or  a  general  managor  was.  by  virtue 
of  his  office,  qualified  to  transact  for 
the  corporation.  Rattray  v.  Wicker- 
sheim  Implement  Co.  (1913)  86  CaL 
App.  253,  171  Pac.  964. 

(Contracting  to  pay  commissions  for 
the  sale  of  additional  stock  in  order 
to  secure  fresh  capital  not  an  ordi- 
nary transaction  of  a  corporation 
vrithin  the  implied  powers  of  the  presi- 
dent, acting  as  general  manager.  Re 
Continental  Engine  C^o.  (1916)  148 
C.  C.  A.  74,  234  Fed.  58. 

The  president  of  an  oil  cloth  com- 
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pany,  even  if  intrusted  as  its  chief 
officer  with  the  management  of  its 
business,  has  no  power  without  au- 
thority firom  the  board  of  directors  to 
employ  a  person  to  sell  capital  stock 
of  the  corporation  on  commission. 
Glarkson  v.  K^atone  Oil  Cloth  Go. 
(1899)  23  Pa.  Go.  Gt  189.  "It  may 
be,"  said  the  court,  **that  the  presi- 
dent of  this  company  «cercised  such 
extensive  powers  in  the  management 
of  its  affairs  that  the  authority  to  sell 
stock  through  agents  appointed  by  him 
vested  in  him;  but  there  is  no  pre- 
sumption in  favor  of  any  such  infer- 
ence in  the  absence  of  a  declaration 
showing  what  acts  he  was  accustomed 
to  do  with  the  approval  and  acquies- 
cence of  his  board  of  directors.** 

The  president  of  a  corporation, 
even  if  authorized  to  act  as  superin- 
tendent or  general  manager  of  the 
company  in  Uie  conduct  of  its  ordi- 
nary and  routine  business,  possessed 
no  power,  without  express  anthori^ 
from  the  directors,  to  employ  a  person 
to  render  services  to  the  company  in 
and  about  the  business  of  making  and 
selling  its  mortgage  bonds.  East 
Cleveland  R.  Co.  v.  Everett  (1900)  19 
Ohio  G.  C.  205,  10  Ohio  C.  D.  493. 
disapproving  (1897)  15  Ohio  C.  C.  181, 
8  Ohio  C.  D.  210,  infra,  V. 

Where  the  president  of  a  corpora- 
tion has  power  to  hire  employees  and 
conduct  the  corporation's  business  he 
may  increase  the  salary  of  such  em- 
ployees in  order  to  retain  them  in  the 
corporation's  employ.  Model  Cloth- 
ing House  V.  Hirsch  (1908)  42  Ind. 
App.  270,  85  N.  E.  719. 

Bat  see  infra,  V.,  McGowan  v.  Fin- 
oU  Mfg.  Co.  (1913)  120  Md.  885,  87 
Atl.  694. 

An  agreement  by  an  explosives  com- 
pany to  pay  $300,000  for  services  in 
partly  assisting  to  close  a  well-devel- 
oped negotiation  involving  $6,400,000 
is  nothing  more  or  less  than  a  gift 
which  neither  the  president  charged 
with  the  management  of  the  business 
nor  the  board  of  directors  had  any 
power  to  authorize.  Bassick  v.  ^tna 
Explosives  Co.  (1917)  246  Fed.  974. 

It  is  not  within  the  apparent  power 
of  the  president  charged  with  the 
management  of  an  explosives  com- 


pany to  arrange  with  a  broker  to  be 
kept  in  the  dark  as  to  the  market  price 
of  a  commodity,  for  the  sale  of  which 
the  broker  is  to  be  compensated  by 
"overage."  Ibid. 

An  oral  contract  for  the  employment 
of  an  advertising  manager  for  a  year, 
which  was  void  under  the  Statute  of 
Frauds  because  it  was  to  begin  at  a 
future  date,  may  be  ratified  and  re- 
newed after  such  date  by  the  presi- 
dent and  general  manager  of  the  em- 
ploying company,  who  made  the  first 
invalid  contract.  San  Antonio  Light 
Pub.  Co.  V.  Moore  (1907)  46  Tex.  Civ. 
App.  269,  101  S.  W.  867. 

The  president  of  a  corporalion  who 
is  in  fact  as  well  as  in  name  its  chief 
executive  officer,  and  who  hired  a 
woman  to  solicit  business  for  the  cor- 
poration, she  taking  orders  from  no 
one  but  him.  and  receiving  pay  for  her 
services  from  the  corporation,  could 
bind  the  corporation  by  a  letter  tak- 
ing her  oral  contract  of  employment 
out  of  the  Statute  of  Frauds.  Trus- 
kett  V.  Rice  Bros.  Live  Stock  Commis- 
sion Co.  (1915)  —  Mo.  App.  — ,  180 
S.  W.  1048. 

IF.  Infermum  from  umitfB,  eiMtein.  er 

The  authorify  of  the  president  of  a 
small  business  corporation  in  charge 
of  its  business  to  employ  the  neces- 
sary help  may  arise  from  his  having 
assumed  and  exercised  the  power  un- 
der circumstances  from  which  his 
agency  will  be  implied.  Vincent  v.  S. 
Alexander's  Sons  Co.  (1912)  86  Conn. 
512.  84  Atl.  84. 

The  mere  circumstance  that  the 
president  of  a  corporation  has  once 
had  some  repairs  or  remodeling  done 
by  an  architect  upon  a  building  be- 
longing to  the  company  is  not  enoui^ 
to  warrant  the  presumption  that  he 
had  the  power  to  act  as  its  managing 
agent  in  entering  into  a  contract  with 
an  architect  to  draw  plans  for  an  ex- 
pensive new  building  for  the  company. 
Mathias  v.  White  Sulphur  Springs 
Asso.  (1897)  19  Mont.  369.  48  Pac. 
624. 

The  president  of  a  corporation  and 
its  secretary,  who.  with  two  others, 
constituted  ^e  directors  and  stock- 
holders, must  be  deemed  to  have  had 
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authori^  to  bind  the  corporation  by 
employing  a  real  estate  brolrar  for  the 
sale  of  real  property,  even  though 
there  was  no  resolution  of  the  board 
of  directors  authorizing  the  officers  to 
do  so,  where  the  other  two  directors 
know  that  the  broker  was  acting  in  the 
matter  and  made  no  objection,  and 
where  the  contract  of  sale  was  ratified 
in  writing  by  all  of  the  directors  and 
stockholders.  Merigold  v.  Twentieth 
Century  Theater  &  Amusement  Co. 
(1916)  199  lU.  App.  285. 

See  also,  supra.  III.,  McElroy  v. 
Minnesota  Percheron  Horse  Go.  (1897) 
96  Wis.  317,  71  N.  W.  652;  infra,  V., 
Pettibone  v.  Lake  View  Town  Co. 
(1901)  134  Cal.  227,  66  Pac.  218. 

V.  Effect  of  by-latoa  or  reaohttiona. 

The  president  may,  of  course,  be 
given  authority  over  contracts  of  this 
character  by  corporate  by-law  or  by 
resolution  of  the  board  of  directors. 

United  States. — Coulter  v.  Independ- 
ent Order  of  Foresters  (1909)  166  Fed. 
805;  Fleitmann  v.  John  M.  Stone  Cot- 
ton Mills  (1911)  108  C.  C.  A.  444,  186 
Fed.  466;  Quicksilver  Min.  Co.  v.  An- 
derson (1917)  167  C.  0.  A.  363,  245 
Fed.  67. 

Alabama. — Alabama  Securities  Co. 
T.  Dewey  (1908)  166  Ala.  680,  47  So. 
66. 

Arkansas. — Arkadelphia  Lumber  Co. 
V.  Asman,  85  Ark.  568.  107  S.  W.  1171. 

California. — Pettibone  v.  Lake  View 
Town  Co.  (1901)  134  Cal.  227.  66  Pac. 
218. 

Colorado^Arapaboe  Cattle  &  Land 
Go.  T.  Stevens  (1889)  18  Colo.  684,  22 
Pac.  823. 

Looisianaw — ^Ballard  Thompson 
(1916)  139  La.  267,  71  So.  606. 

Missouri. — Hurricane  Twp.  Gravel 
Road  Co.  v.  Bradley  (1918)  —  Mo. 
App.  — -,  204  S.  W.  1113. 

New  York, — ^Bogart  v.  New  York  & 
L.  I.  R.  Co.  (1907)  118  App.  Div.  60, 
102  N.  Y.  Supp.  1098,  affirmed  in 
(1908)  191  N.  Y.  550,  85  N.  E.  1106. 

Pennsylvania. — P.  Courtis  Ko  Eune 
Co.  V.  Manayunk  Yaan  Mfg.  Co.  (re- 
ported herewith)  ante,  1483. 

And  it  is  not  necessary,  in  order  to 
confer  such  power  upon  him,  tiiat  it 
should  be  delegated  at  a  meeting  of 
all  the  directors,  or  that  any  record 


thereof  should  be  made.  The  only  es- 
sential thing  is  ttiat  he  have  authority 
from  the  majority  of  the  board  of  di- 
rectors. There  is  no  reason  why  such 
authority  cannot  be  given  orally  as 
well  as  in  writing.  Mobile,  J.  &  K.  C. 
R.  Co.  v.  Hawkins  (1909)  163  Ala.  565. 
61  So.  37. 

Conversely,  his  authority  may  be 
limited  by  the  action  of  the  directors. 
McGowan  v.  Finola  Mfg.  Co.  (1913) 
120  Hd.  386,  87  Atl.  694;  Humphrey  v. 
Oneway- Alpena  Teleph.  Co.  (1918) 
—  Mich.  — ,  170  N.  W.  1;  Collier  v. 
Consolidated  R.  Lighting  &  Refriger- 
ating Co.  (1904)  70  N.  J.  L.  813,  57 
Atl.  470. 

A  requested  instruction  to  the  ef- 
fect that  directors  alone  could  man- 
age the  corporate  business  is  prop- 
erly refused  in  an  action  against  the 
corporation  for  work  and  labor  done, 
where  the  by-laws  of  the  corporation 
provide  that  the  president  has  power 
to  appoint  competent  persons  to  act  as 
swvants  and  employees  of  the  com- 
pany. Alabama  Securities  Co.  v. 
Dewey  (1908)  166  Ala.  680,  47  So.  66. 

A  resolution  of  the  board  of  direc- 
tors of  a  boom  company  "tiiat  the 
wages  for  laboring  men  employed  by 
the  boom  company  for  the  present  sea- 
son be  started  at  $2  per  month  higher 
than  was  started  at  last  year,  and  that 
the  men  signing  contracts  to  remain 
during  the  entire  season  have  added, 
at  the  close  of  the  season,  16  per  cent 
to  their  wages,"  is  in  no  sense  a  limi- 
tation upon  the  powers  of  the  corpora- 
tion by  its  president  or  superintendent 
to  employ  other  laborers  or  persons 
than  those  intended  or  alluded  to 
therein,  upon  such  terms  as  they  may 
think  necessary  for  the  interest  of  the 
company.  Hardy  v.  Tittabawassee 
Boom  Co.  (1888  )  62  Mich.  45,  17  N.  W. 
236. 

A  resolution  of  the  board  of  direc- 
tors of  a  road  company,  making  its 
president  "superintendent  in  charge 
of  the  construction  of  the  road"  with 
authority  to  act  for  the  board  in  all 
matters  pertaining  to  the  details  of  the 
work,  is  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  ^question 
whether  he  had  authority  to  employ  a 
person  to  furnish  teams  for  scraping. 


Digitized  by 


ANNO.— CORPORATION— PHKSIUKNT— EMPLOYING  HELP.  1493 


apart  from  the  fact  l^at  the  president* 
as  such,  was  clothed  with  authority 
to  do  such  acts  as  are  customarily 
and  usually  done  by  presidents  of  sim- 
ilar corporations.  Hurricane  Twp. 
Gravel  Road  Co.  t.  Bradley  (1918)  — 
Mo.  App.      204  S.  W.  1113. 

The  authority  to  employ  a  sales 
manaffer  by  the  year  is  conferred  upon 
the  president  of  a  corporation  by  a 
by-law  providing  that  "the  president 
shall  be  the  chief  executive  officer  of 
the  company.  It  shall  be  his  duty  to 
direct  and  control  the  affairs  of  the 
company  and  to  exercise  the '  same 
supervising  power  over  all  depart- 
ments that  is  usually  eirercised  by  the 
presiding  officer  of  incorporated  asso- 
ciations. All  instructions  emanating 
from  him  shall  be  taken  by  aubordi- 
oates  as  having  received  the  sanction 
of  the  directory/'  although*  under  an- 
other by-law*  all  officers  other  than  the 
president*  vice  president^  secretary, 
and  treasurer  "shall  hold  their  posi- 
tions at  the  pleasure  of  the  directory." 
Arkadelphia  Lumber  Go.  v.  Asman 
(Atk,)  supra. 

A  contract  for  the  employment  dur- 
ing life  of  a  person  to  act  in  a  medi- 
cal capacity  for  a  life  insurance  com- 
pany is  not  within  the  authority  con- 
ferred upon  the  president  and  actuary 
by  a  by-law  empowering  them  to  "ap- 
point, remove,  and  fix  the  compensa- 
tion of  each  and  every  person,  except 
agents,  employed  by  the  company," 
where  the  members  of  the  board  of 
trustees,  to  whom  the  management 
and  control  of  the  corporation  are 
given*  hold  office  only  for  four  years 
each.  Carney  v.  New  York  L,  Ins. 
Co.  (1900)  162  N.  Y.  453,  49  L.R.A. 
471,  76  Am.  St  Rep.  347,  57  N.  E.  78. 

The  employment  of  an  exclusive 
local  sales  agent  is  within  the  author- 
ity of  the  president  of  a  corporation 
engaged  in  selling  lands*  where  such 
president  was  empowered  by  general 
resolution  of  the  board  of  directors  to 
make  conveyances,  and,  without  objec- 
tion from  anyone,  personally  conduct- 
ed the  business  of  the  corporation* 
executing  deeds*  making  land  con- 
tracts* delivering  them,  and  collecting 
the  purchase  price.  Pettibone  v.  Lake 


View  Town  Co.  (1901)  134  Cat  227* 
66  Pac.  218. 

A  provision  in  the  by-laws  that  the 
president  shall  "make  all  contracts  for 
the  company"  empowers  him  to  enter 
into  a  contract  on  behalf  of  the  cor- 
poration* by  which*  in  consideration 
of  a  subscription  to  the  capital  stock* 
the  subscribers  are  constituted  the  ex- 
clusive selling  agents  for  the  corpora- 
tion* and  the  corporation  is  given  the 
right  to  terminate  the  agency  on 
sixty  days'  notice,  but  only  on  condi- 
tion of  repurchasing  such  stock  at  par. 
Fleitmann  v.  John  M.  Stone  Cotton 
Mills  (1911)  108  C.  C.  A.  444*  186  Fed. 
466. 

The  president  of  a  manufacturing 
corporation  who*  under  its  by-laws, 
was  the  chief  executive  officer  and 
head  of  the  company,  with  "general 
control  and  the  management  of  its 
business  and  affairs"  in  the  recess  of 
the  board  of  directors*  may,  during 
such  recess,  employ  an  insurance  ad- 
juster to  adjust  a  loss  by  fire  of  the 
corporation's  factory  building  and 
contents.  P.  Curtis  Ko  Eune  Co.  v. 
MANA.YUNK  Yarn  Mfg.  Co,  (reported 
herewith)  ante,  1483. 

A  by-law  provision  that  the  appoint- 
ment and  discharge  by  the  president 
of  agents  and  employees  shall  be  sub- 
ject to  the  approval  of  the  board  of 
directors  does  not  prevent  the  presi- 
dent, who  was  also  general  manager 
and  active  head  of  a  corporation  as 
well  as  majority  stockholder,  from  em- 
ploying by  a  contract  terminable  at 
will*  at  a  salary  exceeding  his  own* 
an  auditor  or  accountant  to  go  over 
the  company's  books,  which  were  in 
bad  shape  through  lack  of  system. 
Warfield  v.  Wire  Wheel  Corp.  (1918) 
184  App.  Div.  687,  172  N.  Y.  Supp.  390. 

But  conceding  tiiat*  under  the  gener- 
ally recognised  powers  of  the  president 
and  general  manager  of  a  corpora- 
tion to  obligate  it  in  the  transaction 
of  its  usual  and  ordinary  business 
arising  in  the  course  of  its  conduct, 
such  president  had  authority  to  hire 
an  expert  accountant  to  conduct  a 
special  audit  of  the  financial  affairs 
of  the  corporation,  his  powers  in  that 
particular  were  evidenced  by  a  resolu- 
tion of  ^e  board  of  directors*  fixing 
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the  conditioiu  and  duration  of  such 
employment.  Humphrey  v.  Onaway- 
Alpena  Teleph,  Co.  (1918)  —  Bfkh.  — , 
170  N.  W.  1. 

The  president  and  secretary  of  a 
c&ttle  and  land  company,  having  been 
empowered  by  resolution  of  the  board 
of  directors  to  purchase  ranches  wiUi 
the  horses  and  stock  thereon,  have 
power  to  flfive  stock  of  the  compaaiy 
as  a  commission  for  procaringr  a  loan 
to  make  such  purchase.  Arapahoe 
Cattle  ft  Land  Co.  v.  Stevens  (18S9) 
13  Colo.  634,  22  Pac.  828. 

A  resolution  of  the  board  of  direc- 
tors of  a  mining  corporation  that  the 
president  who  was  the  directing  head 
of  the  corporation  should  furnish  a 
complete  specification  showing  item- 
ized costs,  possible  earnings,  etc.,  of  a 
proposed  electric  railway  designed  to 
reduce  the  expenses  of  the  corporation 
in  the  matter  of  hauling  its  ores  and 
supplies,  and  incidentally  of  earning 
money  out  of  passenger  traffic,  gave 
him  at  least  inq>lied  authority  to  em- 
ploy a  person  to  secure  the  necessary 
rights  of  way  and  franchises  and  sub- 
scriptions to  the  capital  stock,  even 
though  the  construction  of  the  railway 
may  have  been  beyond  the  charter 
powers  of  the  corporation.  Quicksil- 
ver Hin.  Go.  V.  Anderson  (1917)  167 
C.  C.  A.  868,  245  Fed.  67. 

The  president  and  secretary  of  a 
corporation  cannot  be  said  to  have 
been  authorized  to  sell  the  corporation 
mortgage  bonds  and,  a  fortiori,  were 
not  empowered  to  employ  anotiier  per- 
son to  do  BO  because  the  board  of 
directors,  after  entering  upon  the 
records  its  approval  of  the  acti<m  of 
the  executive  committee  in  negotiat- 
ing, under  its  special  authority  and 
direction,  a  portion  of  such  bonds,  and 
after  giving  to  the  executive  commit- 
tee full  authority  to  sell  all  the  bonds 
that  remained  undisposed  of  at  a 
specified  price,  adopted  a  resolution 
by  which  authority  was  expressly  con- 
ferred upon  the  president  and  secre- 
tary to  make,  execute,  and  deliver  the 
bonds  so  sold  by  the  executive  com- 
mittee to  thd  purchaser,  and  further 
authorized  the  said  president  and 
secretary  "to  dispose  of"  said  bonds 
and  use  the  proceeds  realized  there- 


friHn  for  the  purpose  of  canceling  an 
eziating  corporate  mortgage.  East 
Cleveland  R.  Co.  v.  Everett  (1900)  19 
Ohio  C.  C.  206,  10  Ohio  C.  D.  ^3. 
disapproving  (1897)  16  Ohio  G.  C,  181, 
S  Ohio  C.  D.  210,  where  such  resolu- 
tion was  held  to  be  a  confirmation  of 
the  previous  action  of  such  president 
and  secretary  in  employing  a  broker 
to  negotiate  a  sale  of  such  bonds. 

A  person  who  is  the  president  and 
treasurer  of  a  corporation  and  the 
owner  of  nearly  all  its  stock,  and  who, 
as  president,  had.  under  the  by-laws, 
the  general  and  active  management  of 
the  business,  is  not  authorized  to  bind 
the  corporation  to  pay  a  commission 
for  tiie  sale  of  his  own  stock.  Demar- 
est  V.  Spiral  Riveted  Tube  Co.  (1904) 
71  N.  J.  L.  14,  58  Atl.  161. 

Where  the  board  of  directors  of  a 
business  corporation  elects  a  president 
and  authorizes  him  "to  appoint  any 
and  all  managers,  clerks,  and  other 
employees  deemed  necessary  by  him 
for  the  work  of  the  corporation,  and  to 
fix  salaries  and  compensation  of  all 
parties  so  employed,"  the  president 
has  the  power  under  the  authority  so 
conferred  to  fix  the  c<mipensation  of 
any  officer  within  such  reasonable 
limits  as  his  judgment  may  suggest. 
Ballard  v.  Thompson  (1916)  139  La. 
267,  71  So.  505. 

But  the  power  to  fix  the  salary  of  all 
officers  and  employees  of  a  corporation 
having  been  actually  exercised  by  the 
board  of  directors  as  to  the  corporate 
secretary,  and  the  amount  to  be  re- 
ceived by  him  for  the  performance  of 
his  duties  as  an  officer  of  the  company 
having  been  thus  desijgnated,  any  at- 
tempt to  augment  such  salary  by  the 
president  alone,  without  the  knowl- 
edge or  consent  of  the  board,  must 
be  held  ineffective,  although  the  secre- 
tary and  president  together  own  a 
majority  of  the  corporate  stock,  and 
the  president  has  practically  the  entire 
charge  of  the  business.  McGowan  v. 
Finola  Mfg.  Co.  (1918)  120  Md.  385, 
87  Atl.  694. 

The  president  of  a  railway  company 
has  authority  to  direct  its  consulting 
engineer,  appointed  by  the  board  of 
directors  at  a  salary  thereafter  to  be 
fixed  by  the  board,  to  perform  serv- 
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ices  for  the  company  in  connection 
witb  the  aolotion  of  certain  engineer^ 
ing  probleme,  and  thus  bind  the  com- 
pany to  pay  the  reasonable  value  of 
hia  services,  where  the  by-laws  pro- 
vide that  the  president  shall  be  the 
chief  executive  officer  and  head  of  the 
company  in  all  its  operations  and  shall 
supervise  all  other  officers  and  all  de- 
partments of  the  road  in  every  respect. 
Boflrart  T.  Mew  York  &  L.  I.  R.  Co. 
(1907)  118  App.  Div.  60»  102  N.  T. 
Supp.  1098,  affirmed  in  (1908)  191  N. 
Y.  650,  85  N.  E.  1106. 

The  supreme  chief  ranger  or  presi- 
dent of  a  fraternal  order  who  had  em- 
ployed a  state  manager  or  depu^ 
ranger  for  a  term  which  was  to  expire 
at  the  noct  meeting  of  the  order's  su- 
preme eourt  may  remove  such  official 
in  the  interests  of  the  order  prior  to 
that  time,  where  the  laws  of  the  order 
give  tiie  supreme  chief  ranger  general 
superintendence  and  management  of 


its  affairs,  wiih  power  to  appoint  from 
time  to  time  such  subordinates  as  the 
interest  of  the  order  may  require,  who 
shall  perform  such  duties  as  may  be 
assigned  to  them  by  him  or  by  the 
executive  council,  and,  althou^  de- 
claring that  the  persons  employed  by 
the  chief  ranger  shall  receive  a  salary 
or  allowance  "from  time  to  time,"  de- 
termined by  him  or  by  the  executive 
council,  provide  that  he  shall  have 
power  to  remove  and  discharge  from 
time  to  time  any  person  he  may  so 
have  appointed  or  employed.  Coulter 
Independent  Order  of  Foresters 
(1909)  166  Fed.  805. 

The  acts  of  a  de  facto  board  of  di- 
rectors of  a  corporation  in  employing 
a  general  sales  agent  could  not  be  an- 
nulled by  the  president  alone.  Collier 
V.  Consolidated  R.  lighting  &  Refrig- 
erating Co.  (1904)  70  N.  J.  L.  313,  57 
Atl.  470.  W.  W.  N. 


T.  W.  PHILLIPS  GAS  &  OIL  COMPANY,  Appt, 

V, 

HILLIS  LINGENFELTER  et  al.,  School  Directors  of  Oliver  Township, 

Jelferson  County,  et  al. 

PmnayZvonto  SupreTtte  Court  — Januarj/  4,  1919* 
(262  Pa.  500,  106  Atl.  888.) 

Schools  —  deed  to  district  —  effect  of  words  **for  school  purposes  only.** 

The  insertion  in  a  deed  of  a  parcel  of  land  to  a  school  district  upon 
which  to  erect  a  schoolhouse  of  the  words  "for  school  purposes  only"  does 
not  restrict  the  title  of  the  district  or  prevent  its  leasing  the  property  for 
the  production  of  oil  and  gas. 

[See  note  on  this  qvsstion  beginning  on  page  1498.] 


Appeal  by  plaintiff  from  a  decree  of  the  Court  of  Common  Pleas  for 
Jefferson  County  (Corbet,  P.  J.)  dismissing  a  bill  filed  to  enjoin  the  drilling 
of  an  oil  and  gas  well  on  a  certain  tract  of  land.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  C  C.  Benscoter  and  T.  C 
Campbell,  for  appellant: 

Where  the  owner  of  a  larger  tract  of 
land  conveys  a  small  portion  thereof 
to  a  school  district  "for  school  pur- 
poses only,"  the  deed  does  not  convey 
the  oil  and  gas  under  the  land  conveyed. 

Henderson  v.  Hunter,  59  Pa.  335; 
Slegel  v.  Lauer  (Slegel  v.  Herbine)  148 


Pa.  243,  15  L.K.A.  547,  23  Atl.  996; 
Lazarus  v.  Morris,  212  Pa.  128,  61  Atl. 
815;  Mulligan  v.  School  Dist.  241  Pa. 
206,  88  Atl.  362;  Kirk  v.  King,  3  Pa. 
St.  436;  Scheetz  v.  Fitzwater,  5  Pa. 
126;  Kankin  Regular  Baptist  Church 
V.  Edwards,  204  Pa.  216,  53  Atl.  770; 
Riggs  V.  New  Castle,  229  Pa.  490,  140 
Am.  St.  Rep.  733,  78  AU.  1037;  Beaver 
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Twp.  School  Dist.  v.  Burdick,  61  Pa. 
Super.  Gt.  496;  Connellsville  &  State 
Line  R.  Co.  v.  Markleton  Hotel  Go.  247 
P&.  565,  93  Atl.  635.  Ann.  Caa.  1916E, 
1213;  Curtis  v.  Board  of  Education,  43 
Kan.  138,  23  Pac.  98. 

Messrs.  W.  L.  McCracken,  W.  T. 
Darr,  and  George  J.  Wolfe,  for  appel- 
lees: 

The  word  "only,"  or  the  phrase  "for 
.school  purposes  only,"  is  not  a  limita- 
tion of  the  estate,  but  expressive  of  the 
purpose  for  which  school  districts' 
mi^ht  acquire  land  under  the  act  in 
force  when  the  grant  was  made. 

Griffitts  V.  Cope,  17  Pa.  96;  Brendle 
V.  German  Reformed  Congregation,  33 
Pa.  415;  Seebold  v.  Shitler,  34  Pa. 
133;  Slegel  v.  Lauer  (Slegel  v.  Herbine) 
148  Pa.  236,  15  L.R.A.  647.  23  Atl. 
996;  Sellers  Chapel  M.  E.  Church's 
Petition,  139  Pa.  61,  11  L.R.A.  282,  21 
Atl.  145;  Riggs  v.  New  Castle,  229  Pa. 
490,  140  Am.  St.  Rep.  733,  78  Atl.  1037; 
Kerlin  v.  Campbell,  16  Pa.  500;  First 
M.  E.  Church  v.  Old  Columbia  Public 
Ground  Co.  103  Pa.  608;  Wilkes-Barre 
V.  Wyoming  Historical  Soc.  134  Pa.  616, 
19  Atl.  809;  Rankin  Regular  Baptist 
Church  V.  Edwards*  204  Pa.  216,  68  Atl. 
770. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

On  September  29,  1880,  Andrew 
Smith,  the  owner  of  a  tract  of  176 
acres  of  land  in  Oliver  township, 
Jefferson  county,  conveyed  by  deed 
to  the  school  directors  of  the  said 
township,  and  their  successors  in 
office,  i  acre  of  the  same,  "for  school 
purposes  only."  Following  this  pur- 
chase a  schoolhouse  was  erected  on 
the  lot,  which  has  been  used  as  such 
ever  since.  After  the  death  of 
Smith  the  successors  to  his  title  to 
the  176-acre  tract  executed  an  oil 
and  gas  lease,  dated  July  27,  1915, 
to  the  T.  W.  Phillips  Gas  &  Oil  Com- 
pany ;  the  description  of  the  leased 
premises  including  the  4  acre  con- 
veyed to  the  school  district.  The 
lessee  entered  into  possession  of  tiie 
tract  and  drilled  two  wells  upon  it, 
neither,  however,  being  upon  the 
half-acre  tract.  The  first  well, 
drilled  in  1915,  was  being  operated 
at  the  time  this  proceeding  was  in- 
stituted in  the  court  below ;  the  oth- 
er, drilled  in  1917,  had  been  aban- 
doned as  unproductive.  On  Janu- 


ary 13,  1917,  the  school  directors  of 
Oliver  township  executed  an  oil  and 
gaa  lease  of  the  i-acre  tract  to 
Frank  Galbraith,  who  assigned  it  to 
George  E.  Wearing  on  December  8 
of  the  same  year.  Wearing  beg^ 
the  drilling  of  a  well  under  this 
lease,  and  on  April  4,  1918,  the  T. 
W.  Phillips  Gas  &  Oil  Company  filed 
a  bill  in  ^e  court  below  against  him 
and  the  school  district,  praying  for 
an  injunction  enjoining  the  drilling 
of  an  oil  or  gas  well  on  the  i-acre 
tract  and  for  an  accounting  for  any 
oil  or  gas  which  might  have  been 
produced  under  the  lease  to  Gal- 
braith. The  averment  in  the  bill 
upon  which  the  prayers  were  based 
was  that  the  gas  and  oil  under  the 
half -acre  tract  had  not  been  con- 
veyed by  Smith  to  the  school  dis- 
trict, but  remained  in  him  and 
passed  to  the  complainant,  as  the 
lessee  of  the  oil  and  gas  under  the 
entire  176-acre  tract.  A  prelimi- 
nary injunction  was  granted,  but, 
upon  hearing  on  bill  and  answer, 
was  dissolved,  and  the  proceeding 
dismissed,  on  the  ground  that  the 
title  of  the  school  district  to  the  half 
acre  was  an  iabaolute  fee.  On  this 
appeal  the  question  for  consider- 
ation is :  Did  the  school  district  of 
Oliver  township,  by  the  deed  of  1880 
from  Andrew  Smith,  take  title  to 
the  oil  and  gas  under  the  i-acre 
tract? 

It  is  conceded  by  learned  counsel 
for  24>peUant  that  under  the  Act  of 
8, 1854  (P.  L.  617) ,  regulatinsr 
the  conomon  school  system  of  the 
state,  at  the  time  of  the  conveyance 
by  Smith  to  the  school  directors  of 
Oliver  township  they  had  capacity 
to  purchase  the  lot  in  fee  simple,  but 
the  contention  is  that  in  view  of  the 
words  in  the  grant,  "for  school  pur- 
poses only,"  the  intention  of  the 
grantor  in  executing  the  deed  and 
of  the  grantees  in  accepting  it  was 
that  an  absolute  fee  was  not  to  pass, 
and  effect  ought  not  to  be  given  to 
that  intention.  Those  words  are 
neither  preceded  nor  followed  by 
any  condition,  restraint  upon  alien- 
ation, or  clause  of  forfeiture  for  any 
cause,  and,  but  for  their  appearance 
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in  the  deed,  the  validity  of  the  lease 
under  which  Wearing  claims  would 
not  be  questioned ;  for  the  right  ex- 
pressly given  by  the  statute  to  the 
school  district  was  not  only  to  pur- 
chase the  lot,  but  to  sell  the  whole 
or  any  part  of  it  and  reinvest  the 
proceeds  for  school  purposes.  The 
words  upon  which  the  appellant  re- 
lies as  debasing  the  fee  are  merely 
superfluous,  and  not  expressive  of 
any  intention  of  the  parties  to  the 
conveyance  as  to  the  effect  to  be 
given  to  it.  The  directors  of  the 
school  district  could  not  have  pur- 
chased the  lot  for  any  other  pur- 
poses than  that  named  in  the  deed, 
•  and  their  accept- 
toViMrt^tr'  ance  of  it  with  the 
effect^  of^^orda  insertion  in  it  of 
yarpoKca  only."  the  words,,  "for 
school  purposes 
only,"  was  a  needless  admission  by 
them  that  they  were  acting  within 
the  powers  conferred  upon  them  by 
the  act  of  assembly.  It  was  simply 
that,  and  nothing  more,  and  the 
deed,  in  all  other  respects  admitted- 
ly conveying  an  absolute  estate,  is 
not  affected  by  them.  But  one  of 
our  many  cases  need  be  cited  in  sup- 
port of  this.  In  Riggs  v.  New 
Castie,  229  Pa.  490,  140  Am.  St. 
Kep.  733, 78  Atl.  1037,  we  said :  "In 
Slegel  V.  Lauer  (Slegel  v.  Herbine) 
148  Pa.  236,  15  L.R.A.  547,  23  Atl. 
996,  it  is  said:  'The  mere  expres- 
sion of  a  purpose  will  not  of  and  by 
itself  debase  a  fee.  Thus  a  grant  in 
fee  simple  to  county  commissioners 
of  land  "for  the  use  of  the  inhabi- 
tants of  Delaware  county  to  accom- 
modate the  public  service  of  the 
county"  was  held  not  to  create  a 
base  f  ee ;  .  .  .  as  also  a  grant  to 
county  commissioners  and  their 
successors  in  office  of  a  tract  of  land 
with  a  brick  courthouse  thereon 
erected,  "in  trust  for  the  use  of  said 
county,  in  fee-simple;"  the  statute 
under  which  the  purchase  was  made 
authorizing  the  acquisition  of  the 
property  for  the  purpose  of  a  court- 
house, jail,  and  office  for  the  safe- 
keeping of  the  records.  .  .  .  Sim- 
ilarly, a  devise  of  land  to  a  religious 


CO.  V.  LINGENFELTER.  1497 

lOS  Atl.  B88.) 

body  in  fee  '*there  to  build  a  meet- 
inghouse upon"  was  held  to  pass 
an  unqualified  estate;  ...  as 
also  a  grant  to  a  congregation  "for 
the  benefit,  use,  and  behoof  of  the 
poor  of  .  .  .  the  congregation 
.  .  .  forever,  and  for  a  place  to 
erect  a  house  of  religious  worship, 
for  the  use  and  service  of  said  con- 
gregation, and  if  occasion  shall  re- 
quire a  place  to  bury  their  dead." ' 
.  .  .  Most  of  the  cases  on  the  sub- 
ject under  discussion  are  reviewed 
in  the  opinion  of  Judge  Endlich 
from  which  we  have  just  quoted, 
and  which  is  reported  and  express- 
ly approved  by  this  court  in  the  case 
last  cited.  It  is  there  pointed  out 
that  this  court  has  ruled  more  than 
once  that  a  declaration  in  a  grant  to 
a  corporation  that  land  is  conveyed 
for  certain  purposes  does  not  neces- 
sarily import  a  limitation  of  the  fee. 
To  again  quote  from  that  opinion: 
'Such  a  declaration  can  amount  to 
no  more  than  an  explicit  assertion 
of  the  intended  legality  of  the  grant. 
As  was  said,  in  tite  case  of  Griffitts 
v.  Cope,  17  Pa.  96:  "The  use  to 
which  the  granting  clause  declares 
that  this  land  is  to  be  applied  is  of 
the  character  which  Uie  law  re- 
quires. .  .  .  The  presumption 
would  therefore  appear  fair  and  ob* 
vious  that  by  that  declaration  the 
devisor  merely  meant  to  make  the 
grant  lawful  upon  its  face."  And 
in  Brendle  v.  German  Reformed 
Congregation,  33  Pa.  415:  "What 
then  is  the  efficacy  of  the  declara- 
tion that  the  congregation  holds  the 
land  for  the  use  of  its  poor,  for  a 
church,  and  for  a  burial  ground? 
Nothing,  except  to  show  that  they 
hold  it  for  a  purpose  for  which  the 
law  allows  congregations  to  hold 
land.  Not  to  limit  their  own  title, 
but  to  recognize  the  uses  allowed  by 
law."'  .  .  .  In  First  M.E.  Church 
V.  Old  Columbia  Public  Ground  Co. 
103  Pa.  608,  we  stated:  'The  au- 
thorities show  that  the  recital  of  the 
consideration  and  the  statement  of 
the  purpose  for  which  the  land  is  to 
be  used  are  wholly  insufficient  to 
create  a  conditional  estate.'  The 
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subject  is  also  discussed  in  Wilkes-  139  Pa.  61,  11  L.R.A.  282,  21  Ati. 

Barre  v.  Wyoming  Historical  Soc.  146." 

134  Pa.  616, 19  Atl.  809,  and  in  Sell-  Decree  affirmed  at  the  cost  of  the 

ers  Chapel  M.  £.  Church's  Petition,  appellant. 


ANNOTATION. 

Oil  and  gas  or  other  mineral  rights  in  land  as  affected  by  language  in  eoavcy- 
once  q»ecifying  pvpose  for  wduch  die  property  is  to  be  used. 


I.  Streets  and  public  highways,  1498. 
II.  Railroad  rights  of  wa^,  1601. 

III.  School  purposes,  1601. 

IV.  Charitable  institutions.  1602. 
V.  Religions  pnTposes,  1602. 

Scope. 

The  present  annotation  is  of  course 
confined  to  cases  where  there  was  a 
conveyance  of  the  fee  as  distinguished 
from  a  mere  easement. 

i.  streets  ana  puMIe  htghwaya. 
Where  the  fee  to  land  has  been 
granted  or  dedicated  to  the  public  for 
use  as  a  street  or  highway,  the  rule  is 
that  subterranean  deposits  of  min- 
erals pass  with  the  fee  and  do  not  re- 
main in  the  grantor  or  abutting  own- 
er. Matthiessen  &  H.  Zinc.  Go.  v.  La 
Salle  (1885)  117  111.  411,  2  N.  E.  406, 
8  N.  E.  81 ;  Union  Goal  Co.  v.  La  Salle 
(1891)  1S6  lU.  119,  12  L.R.A.  326,  26 
N.  E.  606,  affirming  (1889)  34  111.  App. 
93;  Des  Moines  v.  Hall  (1868)  24 
Iowa,  234 ;  Hawesville  v.  Hawes 
(1869)  6  Bush  (Ky.)  232,  7  Mor.  Min. 
Rep.  193;  West  Pittston  v.  Clear 
Spring  Goal  Go.  (1907)  22  Pa.  Dist 
R.  190. 

In  West  Pittston  v.  Clear  Spring 
Coal  Co.  (Pa,)  supra,  where  a  specific 
piece  of  land  was  conveyed  to  a  bor- 
ough by  metes  and  bounds,  it  was 
held  that  the  title  was  neither  reduced 
to  a  conditional  fee  nor  limited  to  the 
use  of  the  surface  only,  so  as  to  ex- 
clude underlying  oil  and  gas,  by  a  dec- 
laration in  the  deed  that  the  land 
should  be  used  for  "street  purposes 
only."  It  was  said  that  the  quoted 
words  were  merely  descriptive  of  the 
use  which  it  was  intended  the  grantee 
should  make  of  the  land,  and  that  even 
though  such  words  be  regarded  as  ef- 
fective to  reduce  the  title  from  an  un- 
conditional fee  simple  to  a  conditional 
estate,  defeasible  on  breach  of  the 


condition,  "there  is  nothing  in  the  lan- 
guage of  the  deed  to  sever  in  title 
the  underlying  coal  from  the  surface." 
Elaborating,  it  was  further  said: 
"The  land  was  conveyed  without  stint, 
and  that  included  everything  to  the 
center  of  the  earth.  The  title  of  the 
coal  was  just  as  coihpletely  in  the 
plaintiff  as  the  title  to  the  surface, 
but  the  title  being  now  assumed  to  be 
on  condition  subsequent,  and  therefore 
liable  to  be  defeated  or  terminated 
whenever  the  event  happened  which 
would  destroy  the  title,  its  operation 
would  extend  simultaneously  to  sur- 
face and  coal.  It  cannot  be  held  that 
because  the  municipality  would  have 
no  right  to  sell  or  to  mine  the  under- 
lying coal,  or  that  because  no  inter- 
ference would  result  with  the  specific 
use  of  the  thing  granted  by  a  subter- 
ranean mining  trespass  so  long  as  the 
surface  was  sufficiently  upheld,  that 
therefore  such  a  trespass  would  be 
damnum  absque  injuria.  To  this 
argument  it  is  sufficient  reply  to  as- 
sert the  fact  that  the  underlying  coal 
was  conveyed  to  the  plaintiff  by  a  deed 
■ofiftcient  to  make  tkie  coal  absolute 
property  of  plaintiff,  on  which  nobodjr 
may  trespass  without  consequent  le- 
gal liability  and  damages.** 

And  in  Des  Moines  v.  Hall  (1868) 
24  Iowa,  234,  where  the  owner  of  land 
platted  the  same  and  did  "convey  to 
Polk  county  for  the  use  of  the  public 
the  streets  and  alleys  as  marked  on 
the  within  plat,  and  dedicate  the  same 
to  the  public,"  and  the  dedicatory- 
statute  declared  that  the  plat  was 
equivalent  to  a  "deed  in  fee  simple  of 
such  portion  of  the  land  as  is  therein 
set  apart  for  public  use,"  it  was  held 
that  neither  the  grantor  nor  a  third 
person  claiming  under  him  had  a  right 
to  remove  subterranean  deposits  of 
coal  lying  within  the  limits  of  the  plat- 
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ted  streets  and  alleys.  Dillon,  Ch. 
J.,  among  other  things,  said:  "It  is 
claimed  by  the  defendant  that  only 
the  surface  of  the  streets  is  set  apart 
for  the  public.  This  we  do  not  believe 
to  be  a  true  view  of  the  statute.  Can- 
not the  city  excavate  and  remove  the 
surface?  Who  doubts  it?  If  it  meets 
in  so  doing  with  a  valuable  quarry  of 
stone  or  gravel,  may  it  not  use  or  sell 
the  atone  or  gravel?  Why  not?  Can 
the  adjacent  owner  claim  the  subter- 
raneous stone  or  gravel  and  sand,  on 
the  ground  that  it  does  not  interfere 
with  the  present  use  of  the  street? 
If  he  cannotf  has  he  any  better  right 
to  the  coal?  If  the  coal  is  his,  may 
he,  if  he  has  never  parted  with  his 
riffht  to  it,  not  cl^m  it  and  the  right 
to  mine  it,  though  this  should  inter- 
fere with  the  woric  of  actual  munici- 
pal improvement?  If  the  coal  is  his, 
his  property,  how  can  the  city  deprive 
him  of  it?  To  recognize  such  a  right 
in  the  adjoining  owner  is  to  deprive 
the  city  of  that  full  and  ample  control 
over  the  streets  which  it  was  the  pur- 
pose of  the  statute  to  confer  upon  the 
municipal  government.  It  is  argued 
that  the  city  has  no  power  to  engage 
in  mining  operations,  and  that  to  hold 
that  it,  and  not  the  adjacent  lot  hold- 
er, owns  the  coal,  is  to  tie  up  valuable 
mines  so  that  no  one  can  get  the  bene- 
fit of  them.  It  is  true  that  without  ex- 
press or  plain  authority  a  city  could 
not  buy  or  lease  lands  to  carry  on  the 
business  of  mining.  It  cannot  engage 
in  quarrying  and  selling  stone  as  an 
independent  business.  Bat  if  it  needs 
stone  for  public  improvements,  it  may 
lease  or  perhaps  buy  land  containing 
stone,  and  quarry  them.  Clearly  it 
may  take  them  from  its  own  streets. 
If  it  has  a  coal  mine  under  its  streets, 
why,  if  it  can  do  it  profitably,  may  it 
not  raise  the  coal  and  sell  It,  or  allow 
others  to  do  so,  receiving  rent  or  other 
compensation?  We  see  no  good  rea- 
son. It  being  understood,  of  course, 
that  the  right  of  public  and  safe  pas- 
sage upon  the  street  is  not  to  be  there- 
by obstructed  or  impaired.  By  way  of 
illustration,  we  may  inquire  whether 
the  city  might  not  maintain  an  action 
against  the  defendant,  or  against  any 
adjoining  lot  owner,  if  he  should. 


without  the  consent  of  the  ci^,  take 
from  the  streets  any  earth,  stone,  sand, 
or  gravel  ?  If  this  material  were  taken 
from  the  surface  of  the  street,  none 
could  doubt  that  the  city  might  sue 
and  recover  the  value  of  the  material 
thus  taken,  or  the  damage  thereby 
done.  Is  it  different  if  the  material 
be  taken  from  beneath  the  present 
level  or  grade  of  the  street?  It  seems 
to  us  not.  Is  a  distinction  to  be  taken 
between  material  of  this  character  and 
coal?  May  the  adjoining  lot  owner 
take  the  one  as  of  right,  and  be  held 
a  wrongdoer  if  he  takes  the  other? 
Upon  what  principle  can  such  a  dis- 
tinction rest?  The  true  view  la  tiiat 
when  land  has  been  dedicated  under 
the  statute  without  reservation,  and 
the  plat  has  been  recorded  and  accepted 
in  cases  where  an  acceptance  is  neces- 
sary, the  dedicator  or  his  grantee  has 
no  special  proprietary  rights  in  the 
soil  composing  the  streets,  but  the 
dfflninion  of  the  streeta  passes  to  the 
pablie  authorities.  No  other  view 
gives  effect  to  the  strons:  language  of 
the  statute  that  'the  acknowledgment 
and  recording  of  such  a  plat  is  equiv- 
alent to  a  deed  in  fee  simple  of  the 
portion  of  the  land  set  apart  for  pub- 
lic use.'  It  is  plain  from  tiiis  language 
that  such  a  dedicator  parts  with  all 
of  his  special  property  ris^ts  in  ^e 
streets  just  as  effectually  as  does  an 
ordinary  grantor,  with  perhaps  the  ex- 
ception of  a  right  of  reverter  to  him 
or  his  asargnee,  in  case  the  street 
should  be  vacated.  .  .  .  After  such  a 
dedication,  he  has  no  more  right  to 
interfere  with  the  street  than  a 
stranger.  If  the  city  could  maintain 
this  action  against  a  stranger,  it  can 
equally  maintain  it  against  the  dedi- 
cator or  his  grantee.  And  this  view  is 
clearly  maintainable  without  holding, 
as  the  defendant  supposes  we  must, 
that  the  city  corporation  may  engage 
in  the  business  of  mining.  But  on  this 
point  we  need  add  nothing  to  what 
has  been  before  said.  Again,  the  de- 
fendant makes  this  argument:  He 
asserts  the  undeniable  proposition 
that  a  city  cannot  alien  or  sell  its  pub- 
lic streets.  He  then  says  if  it  cannot 
sell  the  whole  street  It'  cannot  sell 
part  of  it,  that  is,  the  coal  under  it. 

Digitized  by  GooQle 


1600 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AXJL 


and  thus  divert  it  from  the  purposes 
for  which  dedicated.  It  is  undoubted- 
ly true  that  the  primary  idea  of  a 
street  is  for  the  purpose  of  a  way,  a 
place  upon  which  the  public  have  a 
right  to  pass.  This  rig-ht  the  city  may 
not  destroy  or  unreasonably  abridge. 
It  could  not  take  coal  from  the  streets, 
or  authorize  others  to  do  so,  if  this 
should  interfere  with  the  paramount 
and  dominant  right  of  the  public  to 
the  use  of  the  street  as  a  highway. 
But  if,  in  subjection  to  this,  the  city 
can  make  a  profitable  use  of  the  sub- 
jacent material  of  the  street,  why  may 
it  not  do  so?  But  it  is  enough  in 
this  case  to  hold  that,  as  against  the 
adjoining  lot  owner  or  original  dedica- 
tor, the  city  has  full  control  over  the 
whole  street,  and  not  simply  over  the 
surface,  and  that  it  can  maintain  an 
action  against  any  person  who,  with- 
out its  permission,  removes  any  ma- 
terial from  the  body  of  the  street, 
whether  such  material  be  superficial 
or  subterraneous.  Allowing  the  cilgr 
to  use  tiie  coal  in  its  streets,  and 
prohibiting  others  from  doing  thus 
against  the  city's  consent,  is  a  very  dif- 
ferent thing  from  allowing  a  city  to 
'sell  or  dispose  of  its  streets,  or  prop- 
erty, or  franchises  which  it  holds  in 
trust  for  the  public.  At  common  law, 
the  dedication  of  land  for  streets  was 
of  the  use  simply.  The  statute 
changes  this,  malces  the  dedication 
extend  to  soil,  and  the  soil  includes, 
of  course,  the  minerals  therein.  It  is 
an  inaccurate  and  mistaken  use  of  the 
term  'fee  simple'  to  limit  it  to  a  mere 
use.  It  is  a  correct  and  proper  use 
of  the  word  to  express  the  idea  of  the 
right  or  title  to  the  soil." 

So  in  Hawesville  v.  Hawes  (1869)  6 
Bush  (Ky.)  232,  7  Mor.  Min.  Rep.  193, 
where  the  owner  of  land  conveyed  a 
portion  thereof  for  the  express  pur- 
pose of  a  county  seat,  and  for  that 
purpose  only,  but  the  dedicatory 
statute  in  e£fect  declared  that  the  land 
embraced  by  the  streets,  etc.,  vested 
absolutely  in  the  town  trustees,  it  was 
held  that  such  trustees  owned  the  un- 
derlying coal  and  could  maintain  an 
action  against  the  grantor's  heirs  who 
had  removed  the  same. 

And  in  Matthiessen  &  H.  Zinc  Go.  v. 


La  Saile  (1885)  117  lU.  411,  2  N. 
406,  8  N.  E.  81,  where  the  dedicatory 
statute  declared  that  the  making  and 
recording  of  a  plat  vested  a  base  fee 
simple  of  the  lands  designated  as 
streets  and  highways  in  the  public,, 
it  was  held  that  the  adjoining  owner 
could  not  mine  coal  under  such  a 
street,  even  l^ugfa  such  mhiing  would 
in  no  way  injure  the  street  as  such, 
and  this  even  though  it  be  assumed 
that  there  was  a  possibility  of  future 
reverter  to  such  owner  in  the  event 
of  abandonment.  And  in  Union  Coal 
Co.  v.  La  Salle  (1891)  136  III.  119,  12 
L.R.A.  326,  26  N.  E.  606.  affirming 
(1889)  34  III.  App.  93,  upon  similar 
facts,  it  was  expressly  held  that  a  city 
having  the  legal  title  to  the  land  in 
its  streets  could  maintain  trespass  for 
the  removal  of  underlying  coal  by  ad- 
joining owners,  although  no  actual 
damage  had  been  done  to  the  surface. 

But  it  has  been  held  that  where  the 
deed  or  dedicatory  statute  merely 
grants  the  fee  of  the  "street,"  as  dis- 
tinguished from  the  fee  to  the  "land/* 
"ground,"  or  "premises,"  to  the  public, 
the  grant  does  not  pass  the  underlying 
minerals  so  as  to  deprive  the  one  mak* 
ing  it  of  the  right  to  extract  such 
minerals  so  far  as  it  can  be  done  with- 
out interfering  with  the  street  uses, 
Leadville  t.  Bohn  Min.  Go.  (1906)  37 
Colo.  248,  8  L.R.A.(N.S.)  422,  86  Pac. 
1038,  11  Ann.  Cas.  443.  The  court  in 
answering  the  question,  What  inter- 
est or  estate  in  the  streets  and  alleys 
in  question  was  vested  in  the  grantor? 
said:  "Section  6  of  the  Act  of  1877 
(Gen.  Laws  1877,  chap.  100)  provides 
that  'all  avenues,  streets,  alleys,  parks, 
and  other  places  designated  or  de- 
scribed as  for  public  use  on  the  map 
or  plat  of  any  city  or  town,  or  of  any 
addition  made  to  such  city  or  town, 
shall  be  deemed  to  be  public  property, 
and  the  fee  thereof  be  vested  in  such 
city  or  town/  By  virtue  of  this  sec- 
tion, the  fee  of  the  streets  being  vested 
in  the  city,  it  is  necessary  for  the  pur- 
poses of  this  case  to  determine  what 
constitutes  a  street  as  therein  contem- 
plated. .  .  .  We  think  it  clear  that 
the  legislature  intended  by  the  use  of 
the  term  'street*  to  vest  in  the  city 
such  estate  or  interest  as  is  reasonably 


Digitized  by 


ANNO.— MINERAL  RIGHTS— PURPOSE  OF  CONVEYANCE.  1501 


necessary  to  enable  it  to  utilize  the 
surface,  and  so  much  of  the  ground 
underneath  as  might  be  required  for 
laying  gas  pipes,  building  sewers,  and 
other  municipal  purposes.  In  other 
words^  the  legislature  used  the  term 
'fee/  not  according  to  its  technical  le- 
gal meaning,  but  as  vesting  in  the  city 
a  complete,  perpetual,  and  continuous 
title  to  the  space  designated  as  streets, 
30  long  as  it  used  them  for  the  purpose 
intended.  ...  It  seems  clear  to  us, 
therefore,  that  the  intent  and  purpose 
of  oar  statute  is  to  clothe  city  in 
its  gOTemmental  capacity  with  the  en- 
tire title  to  the  streets,  as  such,  for 
public  use,  and  not  for  the  'profit  or 
emolument  of  the  city.'  It  was  plainly 
the  intention  of  the  dedicator  to  part 
with  the  title  to  so  much  of  its  prop- 
erty only  as  was  necessary  to  effectu- 
ate the  purpose  of  establishing  cer- 
tain streets  and  alleys  designated  and 
described  upon  the  plat  for  pablic 
use,  and  to  clothe  the  city  with  the 
absolute  title  thereto  for  that  pur- 
pose only,  and  not  to  vest  it  with  any 
estate  or  interest  in  the  ores  that  may 
exist  thereunder." 

//.  Bailroad  righte  of  troy. 

In  Rice  v.  Clear  Spring  Coal  Co. 
(1898)  136  Pa.  49,  40  Atl.  149,  it  was 
held  l^at  under  a  grant  of  land  in  fee 
upon  condition  that  it  be  used  for 
railroad  purposes,  the  conveyance 
amounted  to  a  fee  in  both  surface  and 
underlying  coal. 

III.  School  purposes. 

The  decision  in  the  reported  case  (T. 
W.  Phillips  Gas  &  Oil  Co.  v.  Lingbn- 
FELTER,  ante,  1495)  is  to  the  effect  that 
the  mere  insertion  in  a  deed  of  land 
to  a  school  district  of  the  words,  "for 
school  purposes  only,"  did  not  restrict 
or  limit  the  title  of  the  district,  and 
that  it  took  a  fee-simple  title  to  the 
property,  including  subterranean  oil 
and  gas  deposits.  This  was  upon  the 
theory  that  the  insertion  of  the 
clause,  "for  school  purposes  only," 
was  merely  an  admission  by  the 
grantees  that  they,  in  purchasing  the 
property,  were  acting  within  the 
powers  conferred  upon  them  by  stat- 
ute. It  was  further  held  that  the  dis- 
trict trustees,  having  a  fee-simple  title 


to  the  underlying  oil  and  gas,  and  hav- 
ing statutory  authority  to  buy  and  sell 
the  whole  or  a  part  of  such  land,  could 
lease  it  for  the  production  of  such 
minerals. 

In  Herald  v.  Board  of  Education 
(1909)  65  W.  Va.  765,  81  L.R.A.(N.S.) 
588,  65  S.  E.  102,  which  appears  to 
have  been  the  only  other  case  to  have 
passed  upon  the  right  of  a  school  dis- 
trict holding  land  under  a  deed  de- 
claring the  conveyance,  to  be  for  school 
purposes,  to  execute  a  lease  of  tiie 
property  for  the  production  of  oil  and 
gas,  it  seems  that  the  court  was  of 
opinion  that  the  district  acquired  title 
to  the  underlying  gas  and  oil,  but  that 
it  could  not  convey  the  same  except  as 
authorized  by  statute.  For  instance, 
Brannon,  J.,  in  speaking  for  the  ma- 
jority of  the  court  in  holding  that  the 
lease  in  qnestion  was  unauthorized  be- 
cause beyond  the  power  of  tiie  board, 
said:  "The  deed  conferring  title  in 
this  case  says  that  the  lot  is  conveyed 
for  the  use  of  free  schools.  That 
would  seem  to  say  that  the  lot  must 
be  retained  for  that  purpose.  So  far 
as  it  goes,  that  language  tends  in  that 
direction;  but  I  do  not  place  great 
stress  on  that  language  In  the  deed; 
for  I  am  ready  to  say  that  the  board 
could  dispose  of  that  lot  if  it  would 
prove  unsuitable,  and  put  its  proceeds 
into  another  lot.  That  would  be  in 
subservience  to  the  trust  upon  which 
the  lot  is  held.  X  do  not  deny  the 
power  of  the  board  to  even  dispose  of 
the  lot,  so  it  be  in  furtherance  of  edu- 
cation, and  appropriate  to  the  execu- 
tion of  the  duties  of  the  board  in  the 
work  of  education.  That  is  the  object 
of  that  grant  of  power.  It  does  not 
mean  that  it  can  divert  the  lot  from 
school  purposes  to  purposes  foreign  to 
that  object,  no  more  than  it  could  di- 
vert the  taxes  paid  by  the  people." 
And  Miller,  President,  in  dissenting 
on  the  ground  that  the  board  had  au- 
thority to  make  the  lease,  and  in  con- 
nection with  the  use  in  the  deed  of  the 
declaration  that  the  grant  was  for 
school  purposes,  said :  "These  words 
of  the  grant  are  merely  descriptive  of 
the  purposes  for  which  the  land  was 
purchased,  not  a  limitation  upon  the 
power  of  alienation  incident  to  owner- 
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ship, — ^the  jus  disponendi.  Under  no 
circnmstancea  could  the  land  ever  re- 
vert to  the  grantor/' 

IV.  OhariUtVl^  IfWMtuMofU. 

See  Des  Moines  t.  Hall  (1868)  24 
Iowa,  234  (also  set  out  and  quoted 
supra,  I.),  wherein  it  was  said  that 
grants  of  the  fee  of  lands  for  chari> 
table  pniposes  are  in  the  same  cat- 
egory as  grants  of  the  fee  of  highways. 


and  that  it  would  be  unreasonable  to 
allow  the  grantor  to  go  upon  the 
ground  and  strip  it  of  its  coal. 

V.  BeUffioua  purpoaeg. 

In  Des  Moines  t.  Hall  (1868)  24 
Iowa,  234,  the  court  applied  the  rule 
laid  down  in  the  next  preceding  sub- 
division to  lands  the  fee  of  which  has 
been  granted  for  religious  purposes. 

G.  J.  a 


GEORGE  C.  MACAN,  Jr.. 

V. 

SCANDINAVIA  BELTING  COMPANY,  Appt 

Bennaiflvanla  Supreme  Court —  April  21,  i01O. 

(264  Fa.  884,  107  Atl.  760.) 

Estoppel  —  testimony  in  former  case. 

1.  Testimony  of  a  Btockholder  of  a  corporation,  in  «n  action  to  which 
it  only  was  a  party,  that  he  had  transferred  a  contract  to  it,  which  fact 
was  found  otherwise,  does  not  estop  him  from  suing  on  the  contract  in 

his  individual  capacity. 

iSee  note  on  this  question  beginning  on  page  1505.] 


Judgment  -~  res  Judicata  —  stockhold- 
er of  corporatiwi. 

2.  A  judgment  against  a  corporation 
is  not  res  judicata  against  a  large  stock- 
holder of  the  corporation  in  his  in- 
dividual capacity,  who  is  not  individnal- 
ly  made  a  party  to  the  action. 

[See  16  R.  C.  L.  1038-1086.] 

—  question  not  considered. 

S.  A  judgment  is  not  conclusive  upon 
a  question  not  considered  in  the  action. 
[See  16  R.  C.  L.  977  et  seq.] 

Evidence  —  record  of  judgment 

4.  To  determine  the  ground  of  de- 
cision in  an  action  the  record  in  it  may 
be  examined. 

[See  16  R.  C.  L.  104d.] 

—  record  of  testimony  in  former  suit 
—  conclusiveness. 

5.  Testimony  of  a  party  to  a  suit  in 
a  former  suit  between  strangers  is  ad- 
missible in  the  pending  action  only  to 
affect  his  credibili^,  not  to  establish 
its  truth. 


Estoppel  —  inconsistent  positions  — 
different  action. 

6.  One  who  avoids  liability  on  a  con- 
tract to  an  alleged  assignee  on  the 
ground  that  no  assignment  had  been 
made  Is  estopped  to  6et  up  the  alleged 
assignment  in  an  action  by  the  alleged 
assignor  to  enforce  the  contract. 

[See  10  R.  C.  L.  702.] 
Dmages  —  breach  of  contmet  —  lost 
profits. 

7.  The  measure  of  damages  for 
breach  of  an  exclusive  contract  confer- 
ring right  to  sen  a  certain  muiufiac- 
turer's  products  is  1^  value  of  tiie  eon- 
tract  at  the  time  of  breach,  which  mi^ 
be  estimated  by  the  anticipated  profits 
if  it  reasonably  appears  that  they  would 
have  been  realised  if  the  contract  had 
been  carried  out,  and  were  lost  by  its 
Ineadi. 

[See  8  R.  C.  L.  452,  454,] 
Evidence  —  proof  of  lost  profits. 

8.  Absolute  certainty  of  data  upon 
which  to  estimate  profits  lost  by  breach 
of  a  contract  is  not  necessary  to  justify 
their  allowance  as  damages  for  the 

■  breach. 

[See  8  R.  C.  L.  649.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Northampton  County  (Stewart,  P.  J.)  in  favor  of  plaintiff  in  an  action 
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brought  to  recover  damages  for  breach  of  an  exclusive  sales  agency  con- 
tract. Affirmed, 
The  faets^are  stated  in  the  opinion  of  the  court 

Masars.  Robert  A.  Stots  and  F.  W.    tuted  against  the  Macan,  Jr.^  Corn- 


Edgar  for  appell^t. 

Afessrs.  Aaron  GoidsMith  and  KIA- 
pa  trick  &  Maxwell  for  appellee. 

Frazer,  J.,  delivered  the  opinion  of 
the  court: 

A  judgment  was  entered  on  a  ver- 
dict for  i^ntiff  in  a  suit  to  recover 
damages  for  breach  of  an  exclusive 
sales-agency  contract,  and  defend- 
ant appeals.  The  defenses  were: 
<1)  The  contract  was  rightfully 
terminated  because  plaintiff  failed 
to  perform  his  part;  (2)  plaintiff 
transferred,  or  assigned,  the  con- 
tract to  a  corporation  known  as  the 
Macan,  Jr.,  Company,  of  which 
plaintiff  was  president  and  stock- 
holder, and  if  a  right  to  damages 
accrued  they  belonged  to  the  com- 
pany, and  not  to  plaintiff ;  and  (3) 
the  questions  involving  the  merits 
of  the  claim  were  determined  in 
favor  of  the  present  defendant  in  a 
former  proceeding  between  defend- 
ant and  the  Macan,  Jr.,  Company,  a 
corporation.  258  Pa.  261,  101  Atl. 
997. 

The  contract  in  question  was  en- 
tered into  in  1912  between  plaintiff 
individually  and  the  Scandinavia 
Belting  Company,'  whereby  the 
former  was  given  the  exclusive  right 
to  sell  belting  for  the  latter  in  cer- 
tain designated  territory,  there  be- 
ing a  provision  that  the  agreement 
should  continue  in  force  "while  the 
agent  does  an  annual  total  sale  of 
$40,000."  The  contract  was  turned 
over  to  the  Macan,  Jr.,  Company,  a 
corporation  formed  by  plaintiff  witib 
others,  and  business  transacted 
thereunder  until  May  1,  1914,  at 
which  time  defendant  rescinded  the 
contract,  ^eging  as  reason  for  such 
action  failure  of  the  agent  to  siell 
the  required  amount  of  belting,  and 
tibat  he  had  dealt  in  other  brands  of 
textile  baiting,  contrary  to  the  terms 
of  the  agreement.  At  that  time  a 
balance  was  due  the  Scandinavia 
Company  on  a  book  account  for  belt- 
ing purchased,  and  suit  was  insti- 


pany  to  collect  the  unpaid  amount, 
to  which  a  counterclaim  was  inter- 
posed for  damages,  based  on  alleged 
wrongful  rescission  of  the  contract. 
The  answer  of  the  Scandinavia  Com- 
pany was  that  George  C.  Macan, 
Jr.,  individually,  was  the  owner  of 
the  contract,  and  not  the  Macan, 
Jr.,  Company;  consequently  there 
could  be  no  set-off  by  the  company 
for  damages  for  breach  of  its  terms. 
The  trial  judge  charged  the  jury 
they  must  be  satisfied  the  Macan, 
Jr.,  Company  was  the  assignee  and 
owner  of  the  contract;  otherwise 
they  need  not  consider  the  case  fur- 
ther, 80  far  as  the  se1>off  was  con- 
cerned ;  and,  if  they  found  the  agree- 
ment had  not  been  assigned  to  the 
corporation,  a  verdict  in  favor  of 
plaintiff  should  be  returned,  the 
amount  of  its  claim  being  admitted. 
The  jury  found  for  plaintiff  with 
the  statement  attached  to  the  ver- 
dict that  defendant's  claim  was  dis- 
allowed, for  the  reason  they  did  not 
believe  the  Macan,  Jr.,  Company 
was  the  owner  of  the  contract.  The 
court  struck  out  this  part  of  the 
finding,  and  entered  a  verdict  gen- 
erally for  plaintiff.  The  present 
action  by  Macan  individually  for 
damages  for  breach  of  the  contract 
followed  the  termination  of  that 
case,  and  it  is  now  contended  the 
former  proceeding  is  conclusive  as 
to  the  merits  of  the  controversy,  and, 
further,  that  plaintiff,  by  his  testi- 
mony in  that  case  in  which  he  stated 
the  contract  had  been  assigned  to  the 
Macan,  Jr.,  Company,  was  estopped 
from  taking  a  position  in  this  pro- 
ceeding inconsistent  with  his  con- 
tention there. 

It  will  be  observed,  in  the  first 
place,  the  parties  to  this  action  are 
not  the  same  as  in  the  former  pro- 
ceeding. Macan  is  here  suing  in  his 
individual  capacity,  while  the  pre- 
vious action  was  against  the  Macan, 
Jr.,  Company,  a  corporation.  Al- 
though Macan  was  a  large  stock- 
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-question  not 
con«ldered> 


holder  in  the  company,  this  fact  did 
not  make  him  a 
party  to  the  action 
"o^p^SSo"  within  the  rule  re- 
quiring, inter  aha, 
identity  of  parties  to  make  a  judg- 
ment in  one  proceeding  res  judicata 
in  another.  A  corporation  has  a 
separate  entity  or  existence,  irre- 
spective of  the  persons  who  own  its 
stock,  and  this  rule  is  not  altered  by 
the  fact  that  the  greater  portion  or 
even  the  entire  issue  of  stock  hap- 
pens to  be  held  by  onfi  person. 
Monongahela  Bridge  Co.  v.  Pitts- 
burg &  B.  Traction  Co.  196  Pa.  25, 
79  Am.  St.  Rep.  685,  46  Atl.  99; 
Rhawn  v.  Edge  Hill  Furnace  Go. 
201  Pa.  637,  51  Atl.  360;  KendaU  v. 
Klapperthal  Co.  202  Pa.  696,  52  Atl. 
92 ;  Goetz's  Estate,  236  Pa.  630,  85 
Atl.  65.  Further  it  does  not  appear 
that  the  merits  of 
the  case,  that  is, 
whether  or  not 
there  was  in  fact  a  wrongful  breach 
of  the  contract  by  defendant,  were 
adjudicated  in  the  first  proceeding. 
The  finding  of  the  jury  in  that  case, 
in  view  of  the  statement  attached 
to  the  verdict  and  stricken  out  by 
the  court  below,  indicates  the  merits 
of  the  case  were  not  considered  by 
them  in  that  proceeding,  but,  on  the 
contrary,  their  conclusion  was  based 
on  the  ground  that  in  their  opinion 
the  Macan,  Jr.,  Company  was  not 
the  assignee  or  owner  of  the  con- 
tract. To  establish  this  result  con- 
Ev.d«ce-  sideration  Of  the 
WOT*  Of  record  in  that  case 

iuammM  ^  proper.  Fol- 
lansbee  v.  Walker,  74  Pa.  806; 
Weigley  v.  Coffman,  144  Pa.  489, 27 
Am.  St.  Rep.  667, 22  Atl.  919 ;  Pitts- 
burg Constr.  Co.  v.  West  Side  Belt 
R.  Co.  227  Pa.  90,  75  Atl.  1029. 

The  fact  that  plaintiff  testified  in 
the  previous  proceeding  to  having 
transferred  the  con- 
tract to  the  Macan, 
Jr.,  Company  does 
not  estop  him  from  taking  a  con- 
trary position  in  the  present  action. 
Apparently  he  intended  to  make 
such  assignment,  and  fully  believed 
he  had  made  a  valid  transfer,  and 


Estoppel— 


vested  in  the  Macan,  Jr.,  Company 
full  power  to  exercise  all  rights  and 
privileges  under  the'  agreement. 
The  verdict  of  the  jury  in  the  action 
against  the  corporation,  however, 
established  he  was  mistaken  in  this, 
and  that,  in  fact,  no  valid  transfer 
had  been  made.  His  acceptance  of 
the  verdict  and  judgment  as  binding 
upon  him,  and  subsequent  treatment 
of  tiie  contract  as  his  own  should 
not  subject  him  to  criticism.  His 
present  attitude  is  consistent  with 
the  law  as  laid  down  in  that  case, 
where  his  testimony  was  in  harmony 
with  his  action  in  making  what  he 
believed  to  be  a  valid  assignment  of 
the  contract  to  the  corporation.  De- 
fendant in  the  present  case,  rather 
than  plaintiff,  might  justly  be  ac- 
cused of  taking  inconsistent  posi- 
tions, inasmuch  as  in  the  other  case 
the  defense  to  the  set-off  was  that 
no  transfer  of  the  contract  had  b^n 
made,  and  any  rights  therein  must 
be  enforced  by  the  present  plaintiff. 
The  court  and  jury 
having  agreed  with  ^l^rt";!:!^ 
this  view,  defend- 
ant  IS  not  now  m  a 
position  to  escape  liability  under  the 
contract  by  taking  a  position  con- 
trary, not  only  to  its  previous  con- 
tention, but  also  in  opposition  to  the 
view  of  the  court  in  sustaining  such 
contention.  Furthermore,  the  mere 
fact  that  plaintiff  testified  as  a  wit- 
ness in  the  former  action  does  not 
estop  him,  if  he  sees  fit,  from  now 
taking  a  position  contrary  to  his 
statement  made  in  that  case.  The 
record  of  the  other  proceeding  is  not 
received  in  evidence 
on  the  theory  that 

1.1  record  of 

it  conclusively   es-  tMtimoor 
tablishes  the  facts  5Snci«w"";;.. 
testified  to  by  the 
witness,  so  as  to  constitute  an 
estoppel,  but  only  as  evidence  of  a 
declaration  or  admission  by  the  wit- 
ness that  the  facts  were  as  stated, 
and  affects  merely  his  credibility. 
Becker  v.  Philadelphia,  217  Pa.  344, 
66  Atl.  564 ;  Hess  v.  Vinton  Colliery 
Co.  255  Pa.  78,  —  A.L.R.  — ,  99  AtJ. 
218. 

Defendant  finally  argued  that  the 
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damages  suffered  by  plaintiff  are 
speculative  and  uncertain  to  such 
extent  th^  cannot  form  the  basis  of 
a  finding  in  favor  of  plaintiff.  The 
measure  of  damages  in  a  case  of 
this  class  is  the 
value  of  the  con- 
tract at  the  time  of 
its  breach,  and  if  it 
reasonably  appears  that  profits 
would  be  realized  if  the  contract 
were  carried  out,  and  that  the  loss 
of  such  benefits  necessarily  followed 
the  breach,  their  amount  may  con- 
stitute the  true  measure  of  dam'iges 
(Wilson  V.  Wemwag,  217  Pa.  82, 66 
Atl.  242,  10  Ann.  Cas.  649;  Press 
Pub.  Co.  V.  Reading  News  Agency, 
44  Pa.  Super.  Ct.  428),  and  it  has 
been  held  that;  where  an  agent 
agreed  to  sell  his  principars  goods 
within  a  certain  district  for  a  fixed 
period,  and  before  the  expiration  of 
the  time  the  principal  declared  the 
contract  at  an  end  without  sufficient 
cause,  the  agent  may  show  the  ex- 
tent and  volume  of  the  business 
done  in  the  territory  under  both  his 
agency  and  that  of  his  successor,  as 
bearing  upon  the  question  of  dam- 
ages. Pittsburg  Gauge  Co.  v.  Ash- 
ton  Valve  Co.  184  Pa.  36,  39  Atl. 
223. 

The  contract  in  this  case  provides 
it  should  remain  in  force  so  long  as 
the  agent's  sales  amount  to  the  sum 
of  $40,000  annually.  Whether  sales 
were  made  to  this  extent  is  one  of 
the  issues  the  jury  found  in  favor  of 
plaintiff,  and  the  only  question,  so 


far  as  the  measure  of  damages  is 
concerned,  is  whether  there  was  evi- 
dence upon  which  a  finding  of  dam- 
ages could  reasonably  be  based. 
Defendant  admits  the  gross  profits 
made  from  sales  in  the  territory  in- 
cluded in  the  agreement,  covered  by 
the  years  1914  to  1917,  inclusive, 
were  approximately  $5,000  a  year 
on  a  total  average  sale  of  $43,267 
annually.  Out  of  this  amount  the 
evidence  shows  salesmen  were  paid 
$3,000,  and  for  traveling  expenses 
$2,000,  which  latter  amount,  plain- 
tiff claimed,  would  have  gone  to 
him.  Plaintiff  testified  that  in  1912 
he  made  a  profit  of  $7,000  on  gross 
sales  of  $34,679.67,  and  in  the  fol- 
lowing year  a  profit  of  $6,663.03, 
and  that  the  cost  to  him  of  doing 
business  was  comparatively  small, 
as  the  belting  was  handled  in  con- 
nection with  the  sale  of  other  mill 
supplies  to  the  same  customers.  The 
verdict  was  conservative  under  the 
evidence,  and  while,  in  the  nature 
of  the  case,  the  amount  of  profits 
was  necessarily  uncertain,  the  law 
does  not  require  B^ae«««- 
absolute  certainly  •« 
of  data  upon  which  ** 
they  ,  are  to  be  estimated.  All  tiiat 
is  required  is  such  reasonable  cer- 
tainty that  damages  may  not  be 
based  wholly  upon  speculation  and 
conjecture.  Wilson  v.  Wemwag, 
supra ;  Hillsdale  Goal  &  CoIsb  Co.  v. 
Pennsylvania  R.  Co.  229  Pa.  61,  68, 
140  Am.  St.  Rep.  700,  78  Atl.  28. 
The  judgment  is  affirmed. 


ANNOTATION. 

Estcqipd  of  party  to  ccmfaradict  what  he  testified  to,  adversely  to  his  present 
opp«meiit,  m  a  |vior  aclion  to  vrfuch  he  was  not  a  party. 


The  decisions,  generally,  are  to  the 
effect  that  one  is  not  estopped  to  con- 
tradict what  he  testified  to  as  a  wit- 
ness adversely  to  his  present  opponent, 
in  a  prior  action  to  which  he  was  not 
a  party,  where  such  testimony  repre- 
sented a  mistake  of  law  on  tiie  part  of 
the  witness,  was  a  mere  matter  of 
opinion,  or,  although  in  the  exercise 
of  good  faith,  was  made  inconsider- 
ately, by  mistake,  or  without  full 
S  A.L.R.— 9S. 


knowledge  of  the  facts;  but  that  the 
witness  is  estopped  as  to  absolute 
statements  of  facts  which  are  prejudi- 
cial to  the  opponent,  against  whom  the 
witness  wishes  to  reverse  his  poid- 
tion  by  offering  contradictory  testi- 
mony. 

Illustrative  of  the  first  class  of  cases 
above  referred  to  is  North  Ave.  Bldg. 
&  L.  Asso.  V.  Huber  (1918)  286 IIL  376, 
121 N.  E.  721.  In  this  case  it  was  held 
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that  a  person  was  not  estopped  from 
foreclosing  a  trust  deed  by  reason  of 
the  fact  that  in  a  prior  suit  by  another 
to  foreclose  the  same  deed  he  had  tes- 
tified that  he  had  sold  the  property 
and  securities  involved,  and  did  not 
then  claim  to  own  any  interest  in 
the  securities,  which  testimony,  while 
true  as  to  facta,  was  a  mistake  of  law 
as  to  who  was  the  owner,  but  a  mis- 
take not  prejudicial  to  the  grantor. 
The  court  said:  "The  showing  is  that 
he  simply  stated  the  facts  as  they  ac- 
tually existed,  and  made  his  conclusion 
that  the  building  and  loan  association 
was  the  legal  owner  of  the  securities, 
and  not  himself.  He  made  no  mis- 
statement of  facts,  and  stated  no  facts 
that  were  untrue.  He  simply  made  a 
mistake  of  law  as  to  who,  in  fact,  was 
the  legal  owner  of  the  securities.  De- 
fendant in  error  was  not  prejudiced 
or  Injured  in  any  way  by  such  wrong- 
ful conclusion  of  Kemper.  She  was  in- 
formed by  Kemper's  evidence  of  the 
exact  facts,  and  was  not  deceived 
thereby  to  her  injury.  ...  So  far 
as  the  record  now  shows,  defendant 
in  error  has  no  defense  against  the 
plaintiffs  in  error  by  way  of  estoppel, 
by  reason  of  the  fact  that  Kemper 
made  a  mistake  of  law  by  honestly  con- 
cluding that  the  sale  of  the  securities 
to  the  building  and  loan  association 
was  legal  and  valid,  and  conferred  up- 
on the  association  the  right  to  fore- 
close the  trust  deed  and  to  collect  the 
amount  ranaining  due  on  the  note." 

And  in  the  reported  case  (Macan  t. 
Scandinavia  Belting  Co.  ante,  1502)  a 
similar  situation  and  holding  are 
found.  Here  the  plaintiff  in  an  action 
for  breach  of  an  exclusive  sale  con- 
tract had  in  good  faith,  and  in  accord- 
ance with  what  he  supposed  to  be  the 
facts,  testified  In  defendant's  prior 
suit  against  a  corporation  of  which 
plaintiff  was  an  officer  and  principal 
stockholder  that  he  had  assigned  his 
claim  to  the  corporation,  but  the  judg- 
ment established  that  he  was  mistaken, 
and  that  in  fact  no  valid  transfer  had 
been  made.  Under  these  facts  it  was 
held  that  the  plaintiff  was  not  estopped 
from  taking  a  position  contrary  to 
that  taken  in  the  first  suit,  and, 
therefore,  that  he  had  a  rig^t  to  tes- 


tify to  the  facts  as  found  rather  than 
to  the  facts  as  he  had  supposed  them 
to  be  when  he  testified  in  the  action  by 
the  corporation. 

And  in  Lee  v.  Calvert  (1900)  — 
Tenn.  — ,  67  S.  W.  627,  the  court  ap- 
plied the  rule  that  where  a  witness  who 
is  not  a  party  to  the  action  in  good 
faith  makes  a  statement  inconsiderate- 
ly, by  mistake,  or  without  full  knowl- 
edge of  the  facts,  he  is  not  absolutely 
and  unconditionally  bound  by  it  in  a 
snbsequent  action  to  which  he  is  a 
party,  so  as  to  estop  him  from  showing 
the  true  facts. 

But  where  the  former  testimony  re- 
lates merely  to  matters  of  fact,  and  to 
allow  a  contradiction  would  prejudice 
the  witness's  present  opponent,  it 
seems  that  an  estoppel  is  raised.  Thus 
in  Luling  v.  Sheppard  (1896)  112  Ala. 
688,  21  So.  362.  it  was  expressly  held 
that  where  a  married  woman  defended 
an  action  of  forcible  entry  and  detainer 
on  the  ground  that  what  was  done 
was  the  independent  act  of  her  hus- 
band, which  defense  was  sustained 
by  his  testimony,  he  was  estopped  to 
defend  a  subsequent  similar  action 
brought  against  him,  on  the  ground 
that  he  had  merely  acted  as  agent  for 
his  wife,  and  not  in  his  own  right. 
However,  no  reason  was  assigned  by 
the  court  for  the  holding.  In  Stillman 
V.  Stillman  (1874)  7  Baxt.  (Tenn.) 
174,  it  was  held  that  witnesses  who  de- 
posed in  8  divorce  proceeding  as  to 
who  were  members  of  a  certain  part- 
nership, and  as  to  the  titie  to  certain 
alleged  partnership  property,  were  es- 
topped from  subsequently  setting  up 
a  claim  to  such  property  in  opposition 
to  their  sworn  statements  in  the  dep- 
osition. In  Folger  v.  Palmer  (1883) 
36  La.  Ann.  743,  where  the  president 
of  a  bank  testified  that  a  note  in  suit 
was  the  property  of  the  bank,  it  was 
held,  in  a  subsequent  suit  by  him 
against  a  party  to  the  first  action,  that 
he  was  estopped  from  claiming  that 
he,  and  not  the  bank,  was  the  owner  of 
the  note.  In  Hoyt  v.  Hoyt  (1868)  68 
Iowa,  70S,  28  N.  W.  27,  where  the  plain- 
tiff's husband  was  indebted  to  defend- 
ant and  gave  him  an  order  on  a  third 
person,  but  plaintiff  contended  that 
the  money  was  hers  and  was  simply 
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loan.ed  to  defendant,  while  he  claimed 
that  it  was  a  payment  to  be  applied  on 
the  husband's  indebtedness,  the  plain- 
tiff's contention  being  sustained  by  the 
husband's  testimony,  it  was  held  that 
the  court  did  not  err  in  instmctiiig 
the  jury  that  it  was  immaterial  wheth- 
er or  not  plaintiff's  title  to  the  money 
was  good  as  against  her  husband, 
since'  the  latter  would  be  estopped 
from  disputing  her  title  as  against 
the  defendant.  In  Richards  v.  Mc- 
Cormick  (1898)  119  Mich.  7,  77  N.  W. 
1116,  a  suit  in  equity  by  a  judgment 
creditor  to  reach  property  claimed  to 
have  been  fraudulently  conveyed  to  a 
father  by  his  sons,  it  was  held  that 
where  the  father,  who  was  a  codefend- 
ant,  had  testified  in  a  previous  action 
that  an  amoat  advanced  by  him  to 
such  sons  was  a  gift  and  not  a  loan, 
he  could  not  maintaia  in  the  present 
suit  that  the  advance  was  a  loan  and 
not  a  gift,  the  court  saying  that  the 
nature  of  the  advance  was  a  question 
entirely  of  fact.  However,  it  does  not 
appear  whether  the  court  regarded 
the  question  as  one  of  estoppel,  or  of 
the  weight  of  evidence,  it  not  affirm- 
atively appearing  that  the  present 
plaintiff  was  a  par^  to  the  prior  ac- 
tion. 


In  McEwen  v.  Jenks  (1880)  6  Lea 
(Tenn.)  289,  where  one  not  a  party  to 
an  action  made  a  deposition  therein 
to  the  effect  that  he  had  no  interest 
in  his  deceased  father's  estate,  as  he 
had  conveyed  the  same  absolutely 
without  any  agreement  or  understand- 
ing as  to  a  reconveyance,  it  was  held 
that  he  was  estopped  subsequently  to 
claim  a  right  In  such  property,  and  to 
set  the  same  up  against  a  parly  to  the 
original  suit  whose  rights  were  af- 
fected by  his  deposition.  The  court 
said:  "The  statement  of  his  want  of 
Jnterest  was  not  an  error,  it  was  not 
a  mistake ;  it  is  nowhere  in  the  record 
adequately  explained  so  as  to  make  it 
consistent  with  his  present  claim.  It 
was  not  made  to  avoid  claims  of 
creditors,  if  this  indeed  wonld  have 
been  an  adequate  moral  excuse  for  his 
making  it  It  was  not  made  from  a 
fear  that  he  himself  should,  in  some 
drunken  moment,  afterwards  be  cheat- 
ed out  of  so  shadowy  a  right  as  a  ver- 
bal promise  on  the  part  of  M.  and  wife 
to  reconvey.  It  is,  then,  a  solemn  ad- 
mission in  conflict  witli  his  present 
claim,  made  in  a  judicial  proceeding, 
inexplicable  or  at  least  unexplained, 
unless  upon  the  supposition  ef  it» 
truth."  G.  J.  a 


,  B.  S.  NEWMAN 

V. 

MARTIN  C.  GARFIELD. 
Termont  Supreme  Court— SoventAer  19,  1018* 
(—  Vt  — ,  104  Atl.  881.) 

Balk  Sales  Law  —  yalidity  of  sale  between  parties. 

1.  A  sale  without  compliance  with  the  requirements  of  the  Bulk  Sales 
Ijaw  is  final  and  binding  as  between  the  parties  until  attacked  and  set 
aside  by  creditors,  notwithstanding  the  statute  says  it  shall  be  nuU  and 
void. 

[See  note  on  this  question  beginning  on  page  1617.] 

Statute  —  construction  in  pari  mate-  —  use  of  words  already  construed, 
ria.  3.  The  use  in  a  later  statute  of 

2.  Statutes  in  pari  materia  are  to  be  words  which  have  been  construed  by 
construed  with  reference  to  each  other  the  courts  raises  the  presumption,  in 
as  parts  of  one  system.  the  absence  of  anything  to  the  contrary; 

^ee  26  R.  C.  L.  1060.]  that  they  were  used  in  the  same  sense 
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attributed  to  tiiem  by  such  construc- 
tion. 

[See  25  R.  C.  L.  992.] 
Bulk  Sales  Law  —  violation  —  rem- 
edy of  creditor. 

4.  Notwithstanding  the  statute  pro- 
vides that  a  sale  of  goods  in  bulk  with- 
out complying  with  tiie  requirements 
of  the  statute  shall  be  null  and  void, 
creditors  of  the  sdler  cannot  attach  the 
property  as  l^t  of  the  vendor,  but 
must  resort  to  equity  to  set  aside  the 


sale,  or  charge  the  purchaser  as  trus- 
tee for  them. 

[See  12  R.  G.  L.  S29.3 

Trover  —  attachment  fw  violatimi  of 

Bulk  Sales  Law. 

6.  An  officer  levying  an  attachment  at 
the  suit  of  a  creditor  of  the  vendor, 
upon  property  sold  in  bulk  without  com- 
plying with  the  provisions  of  the  Bulk 
Sales  Law,  is  liable  in  damages  as  for 
a  conversion. 


Exceptions  by  plaintiif  and  defendant  to  ralingrs  of  the  Caledonia 

County  Court  (Fish,  J.)  made  during  the  trial  of  an  action  brought  for 
the  conversion  of  cerjtain  goods;  plaintiff  excepting  to  the  overruling  of 
his  motion  for  judgment  for  full  value  of  the  goods,  and  defendant  except- 
ing to  the  overruling  of  his  motion  for  a  verdict  in  his  favor.  Reversed 
arid  judgment  rendered  for  plaintiff. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Elisha  May  and  W.  W.  Reir-    108  N.  W.  940,  9  Ann.  Cas.  229;  Youn^ 


den,  for  plaintiff : 

The  word  "void"  as  used  in  the  stat- 
ute means  "voidable"  only. 

Merrill  v.  Englesby,  28  Vt.  150; 
Tudor  V.  Tudor,  80  Vt.  220,  130  Am. 
St.  Ret).  977,  67  Atl.  539;  Allen  v.  Hunt- 
ingtorC  2  Aik.  (Vt.)  249,  16  Am.  Dec. 
702;  McGreenery  v.  Murphy,  76  N.  H. 
338,  39  L.R.A.(N.S.)  374,  82  Atl.  720; 
Williams  v.  Fourth  Nat.  Bank,  16  Okla. 
477,  2  L.R.A.(N.S.)  334,  82  Pac.  496, 
6  Ann.  Cas.  970;  La  Belle  Iron  Works  v. 
Hill,  22  Fed.  195;  Strauss  v.  Abrahams, 
32  Fed.  310;  Dickinson  v.  Harbison,  78 
N.  J.  L.  97,  72  Atl.  941 ;  Keely-Buckley 
Co.  V.  Cohen,  195  Mass,  585,  81  N.  E. 
297;  John  P.  Squire  &  Co.  v.  Tellier, 
185  Mass.  18,  102  Am.  St.  Rep.  322,  69 
N.  E.  312;  Young  v.  Lemieux,  79  Conn. 
434,  20  L.R.A.(N.S.)  160,  129  Am.  St 
Rep.  193,  65  Atl.  436,  600,  8  Ann.  Gas. 
452. 

The  statutes  of  Vermont  and  the 
practice  gave  ample  power  to  Haskell- 
Armstrong  Company  to  test  the  validity 
of  the  sale  to  Newman  in  the  safe  and 
orderly  way. 

Kohn  V.  Fishbach,  36  Wash.  69,  104 
Am.  St.  Rep.  941,  78  Pac.  199;  Roth- 
child  Bros.  V.  Trewella,  36  Wash.  679, 
68  L.R.A.  281,  104  Am.  St.  Rep.  973, 
79  Pac.  480;  Jaques  &  T.  Co.  v.  Cars- 
tarphen  Warehouse  Co.  131  Ga.  1,  62 
S.  E.  82;  Kidd,  D.  &  P.  Co.  v.  Mussel- 
man  Grocer  Co.  217  U.  S.  461,  54  L.  ed. 
839,  30  Sup.  Ct.  Rep.  606;  Rood,  Gar- 
nishment, §  76;  John  P.  Squire  &  Co. 
V.  TeOier,  185  Mass.  18,  102  Am.  St. 
Rep.  822,  69  N.  E.  312;  Thorpe  v. 
Pennock  Mercantile  Co.  99  Minn.  22, 


v.  Lemieux,  supra. 

The  judgment  relied  upon  by  the  at- 
taching creditor  must  be  a  valid  one, 
whether  personal  or  in  rem. 

Quimby  v.  Hazen,  54  Vt.  132;  W.  B. 
Parham  &  Co,  v.  Potts-Thompson  Liq- 
uor Co.  127  Ga.  808, 56  S.  E.  460;  Taylor 
V.  Folds,  2  Ga.  App.  453,  58  S.  E.  683. 

Plaintiff  paid  the  chattel  mortgage  to 
Barton  Bank,  given  by  Lewis  to  secure 
a  $4,300  note,  and  so  became  subro- 
gated to  the  rights  of  the  bank. 

BuUard  v.  Leach,  27  Vt.  495 ;  Cobbey, 
Chat.  Mortg.  §  885;  McGreenery  v. 
Murphy,  76  N.  H.  888.  89  L.B.A.(N.S.) 
374,  82  Atl.  720. 

The  evidence  showed  that  defendant's 
entry  into  the  store  and  the  subsequent 
sale  were  illegal,  and  that  the  damages 
were  not  limited  to  the  value  of  the 
articles  sold  which  were  not  in  the  stock 
purchased  of  Lewis,  or  as  was  limited 
by  the  trial  court. 

Cooley,  Torts,  p.  316;  Davis  v.  Stone, 
120  Mass.  228;  26  Am.  &  Eng.  Enc 
Law,  2d  ed.  104;  Malcolm  v.  Spoor,  12 
Met.  279,  46  Am.  Dec.  675;  WiUiama 
V.  Powell,  101  Mass.  467,  8  Am.  Rep. 
396. 

Messrs.  Frank  D.  Thompsoiu  and 
Porter,  Witters,  &  Harvey,  for  de- 
fendant: 

The  evidence  was  inadmissible  for 
the  purpose  of  subrogating  l^e  plain- 
tiff to  the  rights  of  the  Barton  Savings 
Bank  &  Trust  Company  under  its  mort- 
gage, as  subrogation  is  purely  an 
equitable  doctrine,  enforceable  in  courts 
of  equity  and  not  in  courts  of  law. 

Gerrish  v.  Bragg,  56  Vt  329;  Davis 
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V.  Hulett,  68  Vt.  90.  4  Atl.  139;  Wilder 
V.  Wilder,  75  Vt.  178,  53  AtL  1072; 
Downer  v.  Wilson,  88  Vt.  1;  Davis  v. 
Davis,  81  Vt  259,  130  Am.  St.  Rep. 
1035,  69  AtL  876;  McDaniels  v.  Bank 
of  Rutland.  29  Vt.  230.  70  Am.  Dec 
406;  Deavitt  v.  Ring,  76  Vt.  216,  56  Atl. 
978;  Ripton  v.  McQuivey,  61  Vt  76,  17 
Atl.  44;  Freeman  v.  Holt,  61  Vt  538; 
Durkee  t.  Durkee,  59  Vt  70, 8  Atl.  490; 
King  T.  White,  6S  Vt.  168.  26  Am.  St. 
Rep.  762,  21  Atl.  635;  Francis  t.  Parks, 

65  Vt.  80;  Scheve  t.  Vanderkolk,  97 
Neb.  204,  149  N.  W.  401;  Marquette 
County  Sav*  Bank  v.  Eoivisto,  162  Mich. 
664, 127  N.  W.  680;  Peabody  v.  Landon, 
61  Vt.  SIB,  16  An.  St  Rep.  908, 17  AtL 
781;  Re  Allen.  66  Vt  392.  26  Atl.  591; 
Ruffg  V.  Brainerd,  67  Vt  364;  Brooks 
T.  Wents,  61  N.  J.  Eq.  474.  49  Atl.  147. 

In  cases  of  aales  fraudulent  in  f ac^ 
the  fraudulent  vendee  cannot  place  the 
property  beyond  the  reach  of  tiie 
vendor's  creditors  by  ehanging  its  form 
or  character,  or  by  Bubstitutinar  oUier 
^roper^,  but  tiie  substituted  properly 
win  stuid  in  the  place  of  the  property 
fraudulently  conveyed,  and  be  liable  in 
the  same  manner  to  the  creditora  of  the 
vendor. 

Abney  Kingsland,  10  Ala.  366,  44 
Am.  Dec  491;  Beidler  v.  Crane,  135 
in.  92.  26  Am.  St  Rep.  349,  26  N.  E. 
666;  Mandeville  v.  Avery,  124  N.  Y. 
376.  21  Am.  St  Rep.  678,  26  N.  E.  961; 
ClemcntB  v.  Mocne  (Clements  v.  Nichol- 
son) 6  WalL  299, 18  L.  ed.  786;  Heath 
V.  Page,  63  Pa.  108,  3  Am.  Rep.  633. 

-  Noncompliance  with  the  provisions  of 
the  Bulk  Sales  Law  affects  a  sale  within 
its  terms,  the  same  as  fraud  in  fact 
affects  a  sale,  that  is,  as  against  the 
creditors  of  the  vendor,  no  title  passes 
to  the  vender  and  if  the  vendee  sells 
any  of  tiie  property,  the  proceeds  of 
said  sale,  or  property  bought  with  said 
proceeds,  as  against  the  creditors  of  the 
vendor,  are  the  property  of  the  vendor. 

Young  V.  Lemieux,  79  Conn.  434,  20 
L.R.A.(N.S.)  160, 129  Am.  St.  Rep.  193, 

66  Atl.  436,  600,  8  Ann.  Cas.  452;  Dick- 
inson V.  Harbison,  78  N.  J.  L.  97,  72 
AtL  941;  Jaques  &  T.  Co.  v.  Carstar- 
phen  Warehouse  Co.  131  Ga.  1,  62  S. 
E.  82;  Pennell  v.  Robinson,  164  N.  C. 
257,  80  S.  E.  417,  Ann.  Cas.  1915D,  77; 
Cantrell  v.  Ring,  125  Tenn.  472,  145  S. 
W.  166;  Owosso  Carriage  &  Sleigh  Co. 
V.  Mcintosh,  107  Tex.  307,  L.R.A.1916B, 
970,  179  S.  W.  257. 

Defendant  was  not  liable  as  a  tres- 
passer ab  initio  for  selling  more  paint 
than  enough  to  .pay  the  exact  amount 
of  the  execution  and  costs. 


Humphry  v.  Beeson,  1  G.  Greene,  200, 
48  Am.  Dec.  370;  Moore  v,  Jenks,  173 
III.  167,  50  N.  E.  698;  Wilson  v.  Seavey. 
88  Vt.  221 ;  Bentley  v.  White,  54  Vt 
664;  FuUam  v.  Steams.  30  Vt  443; 
Adams  v.  Burton,  48  Vt  36;  Wooley 
V.  Edson.  35  Vt.  214;  Lakin  v.  Ames. 
10  Cush.  198. 

The  plaintiff's  store  is  a  public  place, 
within  the  meaning  of  the  statute  re- 
quiring execution  sales  to  be  held  at  a 
public  place. 

Austin  V.  Soule^  36  Vt  646;  Alger  v. 
Curry,  40  Vt  437. 

The  plaintiff  is  entitled  to  recover 
only  for  such  actual  damage  as  he  sus- 
tained. * 

Blodgett     Brattleboro.  80  Vt  679. 

If  a  person  lawf  uUy  mters  upon  Vaa 
kmd  of  another  by  his  consent  or 
licedse^  he  is  not  liable  in  trespass  quare 
dausum  for  any  unlawful  act  which  he 
may  commit  after  l^e  lawful  entry.  In 
that  ease  the  action  would  be  an  action 
on  Uie  case  and  not  of  trespass  quare 
clausnm. 

Grout  V.  Kniqip,  40  Vt  16S;  Howard 
v.  Black.  42  Vt  268;  Wendell  v.  John- 
son, 8  N.  H.  220,  29  AnL  Dec.  648; 
Bennett  v.  Mclntire,  121  Ind.  231,  6 
L.R.A.  786,  23  N.  E.  78;  Perry  v.  Bai- 
ley. 94  Me.  60.  46  AtL  789. 

A  plaintiff  in  an  action  of  trespass, 
to  recover  more  than  nominal  damages, 
must  prove  the  actual  damage  auff^ed. 

Paul  ▼.  Slsson,  22  Vt  231,  64  Am. 
Dec.  76;  Pratt  v.  Battels.  28  Vt  686; 
Murphy  v.  Fond  du  Lac.  23  Wis.  365, 
99  Am.  Dec.  181;  Hillebrant  v.  Brewer. 
6  Tex.  45,  66  Am.  Dec  767. 

A  sale  not  in  compliance  with  the 
provisions  of  the  statute  is  void  as  to 
the  vendor's  creditors,  and  not  voidable. 

12  R.  C.  L.  474;  I^oich  v.  Marray.  86 
Vt  1,  83  AtL  746;  Wilson  v.  Spear,  68 
Vt.  146. 34  AtL  429 ;  Fair  Haven  Marble 
&  Marbleized  Slate  Co.  v.  Owens.  69  Vt 
246.  37  Atl.  749 ;  Moore  Dry  Goods  Co. 
V.  Rowe,  97  Miss.  775,  53  So.  626,  af- 
firmed in  99  Miss.  30,  54  So.  659,  Ann. 
Cas.  1913C,  1213;  Cantrell  v.  Ring,  126 
Tenn.  472,  145  S.  W.  166;  Mutz  v. 
Sanderson.  94  Neb.  293. 143  N.  W.  302; 
Galbraith  v.  Oklahoma  State  Bank.  36 
Okla.  807,  130  Pac.  541;  Goodwin  v. 
Tuttle,  70  Or.  424,  141  Pac.  1120; 
Carstarphen  Warehouse  Co.  v.  Fried, 
124  Ga.  644.  62  S.  E.  698. 

Powers,  J.,  delivered  the  opinion 
of  the  court: 

M.  H.  Ijewis  was  a  merchant  at 
West  Burke.  On  July  7,  1916,  in 
good  faith  and  for  an  adequate 
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price,  he  sold  his  stock  of  goods  to 
this  plaintiff,  who  paid  for  and  took 
possession  of  the  same,  and  contin- 
ued the  business  in  the  same  store, 
which  he  rented  of  Lewis  for  that 
purpose.  At  the  time  of  this  trans- 
action Lewis  owed  the  Haskell- 
Armstrong  Company,  of  Portland, 
Maine,  an  unpaid  bill  for  merchan- 
dise, and  that  concern  brought  suit 
against  him  and  attached  the  goods 
in  the  plaintiff's  possession,  and, 
having  obtained  judgment  therein, 
took  out  an  execution  and  sold  a 
part  of  these  goods  to  satisfy  the 
same.  The  defendant  is  the  deputy 
sheriff  who  did  the  business  for  the 
Haskell-Armstrong  Company,  and 
the  action  is  tort  for  the  conversion 
of  the  goods.  The  defense  is  predi- 
cated upon  a  noncompliance  by 
Lewis  and  the  plaintiff  with  the 
terms  of  the  Bulk  Sales  Law  (Pub. 
Stat.  8  5010  [Gen.  Laws.  §  6013]). 

By  that  statute  it  is  provided  that 
the  sales  in  bulk  of  a  part  or  the 
whole  of  a  stock  of  merchandise 
"shall  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller," 
unless  certain  things  are  done  by  the" 
parties  to  the  sale. 

The  fivst  important  question  in  ~ 
the  case  is  as  to  the  true  meaning 
of  the  term,  "fraudulent  and  void," 
as  here  used.  Notwithstanding  these 
positive  terms,  as  was  said  by  Judge 
Poland  in  Woodcock  v.  Bolster,  35 
Vt.  632,  in  many  cases  where  stat- 
utes use  the  word  "void,"  it  is  con- 
strued to  mean  "voidable."  Thus  in 
Merrill  v.  Englesby,  28  Vt.  150,  this 
court  had  under  consideration  a 
statute  providing  that  general  as- 
signments should  be  "null  and  void 
as  against  creditors  of  said  debt- 
ors;" and  it  was  held  that  such 
assignments  were  voidable  at  the  in- 
stance of  creditors.  And  in  the  re- 
cent case  of  Tudor  v.  Tudor,  80  Vt. 
220,  130  Am.  St,  Rep.  977,  67  Atl, 
539,  this  court  had  under  consider- 
ation Pub.  Stat.  §  5782,  which  pro- 
vides that  fraudulent  conveyances 
of  houses  and  lands,  or  of  gooids  and 
chattels,  shall  be,  as  to  the  party  de- 
frauded, "null  and  void."  Upon  full 
consideration  and  discussion,  it  was 


held  that  by  proper  construction  the 
statute  made  such  conveyances 
voidable  merely. 

Here,  then,  is  the  construction  of 
a  statute  sufficiently  cognate  to  be 
in  pari  materia ;  and  it  is  the  estab- 
lished rule  that  such  gt,t«te- 
statutes  are  to  be  coaatrwHrn  tu 
construed  with  ref-  *«'«^ 
erence  to  each  other,  as  parts  of  one 
system.   Isham  v.  Bennington  Iron 
Co.  19  Vt.  230;  State  v.  Central 
Vermont  R.  Co.  81  Vt.  463, 130  Am. 
St.  Rep.  1065,  71  Atl.  194.  This 
rule  necessarily  involves  recourse  to 
the  construction  of  such  statutes  by 
the  courts.  Endlich,  Interpretation 
of  Statutes,  ^  367. 

So  it  is  that  when,  in  a  later  act 
on  the  same  general  subject,  the 
legislature  makes  use  of  a  particular 
word  or  form  of  words  which  the 
courts  have  construed,  it  is  to  be 
presumed,  in  the  absence  of  any- 
tting  to  the  con- 
trary,  that  it  used  ainsdr 
such  words  in  the 
sense  attributed  to  them  by  such 
construction.  Whitcomb  v.  Rood, 
20  Vt.  49. 

We  have  no  hesitation,  therefore, 
in  holding  that  this  statute  really 
means  that  bulk  sales  are  construc- 
tively fraudulent  and  voidable  at 
the  instance  of  cred- 
itors, and  that  as 
between  the  parties 
the  transaction  is  final  and  binding, 
with  title  passing  to  the  purchaser, 
where  it  remains  until  •devested  by 
proceedings  instituted  -by  a  creditor 
for  that  purpose. 

This  view  of  the  statute  is  ap- 
proved in  McGreenery  v.  Murphy, 
76  N.  H.  338,  39  L.R.A.(N.S.)  374, 
82  Atl.  720;  Kelley-Buckley  Co.  v. 
Cohen,  195  Mass.  585,  81  N.  E.  297, 
and  Rothchild  Bros.  v.  Trewella,  36 
Wash.  679,  68  L.R.A.  281,  104  Am. 
St.  Rep.  973,  79  Pac.  480, 

The  next  question  of  importance 
relates  to  the  remedy  available  to 
the  creditor.  On  this  subject  the 
statute  in  question  is  silent.  It  must 
be  taken,  llierefore,  that  it  was  the 
intent  of  the  legislature  that  the 
creditor  should  resort  to  such  rem- 
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edy  or  remedies  as  the  law  then  pro- 
vided in  similar  cases.  Here,  again, 
reference  may  be  had  to  the  statutes 
on  the  same  or  analosrous  subjects 
and  the  remedies  therein  provided. 
Thus  consistency  and  harmony 
throughout  a  particular  topic  of  the 
law  will  be  secured.  While  this  stat- 
ute establishes  a  new  and  drastic  re- 
straint upon  the  free  disposition  of 
a  certain  class  of  property,  in  es- 
sence it  is  nothing  more  than  a 
further  extension  of  the  generid 
scheme  of  preventing  fraudulent 
conveyances.  So  in  our  gearch  for 
the  proper  remedy  we  look  to  the 
law  of  that  subject. 

Public  Statutes,  §  1723,  provides 
that  a  person  who  nolds  goods  un- 
der a  title  void  as  to  creditors  may 
be  held  as  a  trustee  thereof,  though 
the  defendant  could  not  maintain  a 
suit  against  him.  Here,  then,  is  a 
plain  and  convenient  remedy;  one 
that  provides  for  an  action  to  which 
all  interested  are  parties,  and  in 
which  all  questions  may  be  litigated. 
In  ordinary  circumstances,  at  least, 
it  would  be  complete  and  adequate. 
Pub.  Stat.  §  6782,  as  We  have  seen, 
refers  to  fraudulent  conveyances  of 
goods  and  chattels,  and  Pub.  Stat.  ^ 
5783,  provides .  that  the  parties  to 
such  fraudulent  transfer  shall  for- 
feit the  value  of  such  goods  and 
chattels;  recovery  to  be  had  in  an 
action  on  the  statute,  and  one  half 
the  recovery  to  go  to  the  party  ag- 
grieved and  one  half  to  the  county. 
Then,  too,  there  is  the  long-recog- 
nized jurisdiction  in  equity,  avail- 
able at  least  in  cases  wherein  the 
above  remedies  might  be  inade- 
quate. This  is  the  remedy  expressly 
provided  by  Pub.  Stat.  §  2204,  for 
cases  where  real  estate  has  been 
conveyed  in  fraud  of  creditors.  In 
such  cases  the  creditor  obtains  and 
levies  his  execution  upon  the  land 
in  question,  and  then  proceeds  in 
chancery  for  the  satisfaction  of  the 
same.  No  good  reason  is  suggested 

_.i«i«tioi^  ^hy  a  remedy  in 
■••-niodT  of  chancery  should  not 

•reditor.  available  in  cases 

like  this,  and  free  use  seems  to  be 


made  of  it  under  Bulk  Sales  Stat- 
utes in  other  jurisdictions.  John  P. 
Squire  &  Co.  v.  Tellier,  186  Mass. 
18,  102  Am.  St.  Rep.  322,  69  N.  E. 
312;  Wheeler  &  M.  Mercantile  Co.  v. 
Moon,  49  Mont.  307,  141  Pac.  665; 
Scheve  v.  Vanderkolk,  97  Neb.  204, 
149  N.  W.  401 ;  Daly  v.  Sumpter 
Drug  Co.  127  Tenn.  412,  155  S.  W. 
167,  Ann.  Cas.  1914B,  1101. 

We  are  aware  that  the  procedure 
followed  by  this  defendant  has  been 
approved  in  several  of  the  states  hav- 
ing statutes  on  the  subject  of  bulk 
sales  much  like  ours.  But,  in  view  of 
the  remedies  available  here,  we  can- 
not hold  that  such  procedure  was 
lawful.  It  gave  the  plaintiff  no  oppor- 
tunity to  test  any  of  the  questions 
affecting  his  title.  He  could  not 
even  show  that  the  terms  of  the 
statute  had  been  complied  with. 
His  only  remedy  for  an  unlawful 
seizure  and  sale  was  by  a  new  and 
independent  proceeding.  It  is  not 
a  sufficient  answer  to  say  that  the 
title  had  not  passed  to  him  as 
against  the  creditor.  It  had  passed 
subject  to  the  right  to  vacate  it. 
And  to  say  that  it  had  not  passed  on 
account  of  a  noncompliance  with  the 
statute  is  to  assume  «  fundamental 
fact  that  had  never  been  judicially 
established.  It  is  wholly  unneces- 
sary to  support  the  defendant's  ac- 
tion in  order  to  protect  the  creditor. 
As  we  have  seen,  his  rights  are  oth- 
erwise protected.  And  it  is  to  be 
assumed  that  the  legislature  intend- 
ed to  interfere  with  the  right  of  con- 
tract only  so  far  as  was  necessary 
for  the  creditor's  protection. 

Nor  are  we  unmindful  of  the  fact 
that  in  cases  of  actual  fraud  (Hall 
V.  Eaton,  25  Vt.  458),  and  even  in 
cases  of  so-called  fraud  in  law 
(Mills  V.  Warner,  19  Vt.  609,  47 
Am.  Dec,  711 ;  Weeks  v.  Prescott,  53 
Vt.  57),  we  have  allowed  the  cred- 
itor to  proceed  by  attachment  and 
sale.  But  we  do  not  think  the  rule 
should  be  extended,  even  if  its 
soundness  is  admitted. 

These  views  are  conclusive  of  the 
rights  of  the  parties  so  far  as  these 
proceedings  are  concerned,  and  the 
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other  questions  discussed  by  counsel 
need  not  be  considered. 

Judgment  reversed,  and  judg- 
.g^^^^  ment  for  the  plain- 

aMMh^ent  for      tiff  for  the  SUHl  Of 

SS:'iaUt.w.  ?817  75    with  in- 
terest  thereon  from 
February  17,  1917,  and  his  costs. 


VOTE. 


The  Question  as  to  the  rights  be- 
tween parties  to  a  sale  in  violation  of 
the  Bulk  Sales  Law  is  treated  in  the 
annotation  following  Escalle  t.  Mark, 
post,  1617. 


PETER  ESCALLE.  Respt., 

V, 

FRANK  MARK,  Also  Known  as  Frank  Marks,  Appt 

Vevada  Supremte  Court— Sepieniber  A,  1919. 

Nev.      188  Pac.  887.) 

Fraadulent  convajrance  —  Balk  Sates  Law  —  failure  to  comply  —  recovery 
of  price. 

1.  The  provision  in  the  Bulk  Sales  Law  that  failure  to  comply  with 
the  provisions  of  the  law  as  to  notice  renders  the  sale  fraudulent  and 
void  does  not  prevent  a  recovery  by  the  seller  of  the  purchase  price. 

[See  note  on  this  question  beginning  on  page  1617.] 


Statute  —  constmctiMt  —  intent. 

2.  The  intent  of  the  legislature  con- 
trols in  the  construction  of  a  statute, 
in  seeking  which  the  evils  to  be  reme- 
died must  be  ascertained. 

[See  25  R.  C.  L.  960,  1016.] 


Balk  Sales  Law  —  purpose. 

.  3.  The  main  purpose  of  the  Bulk 
Sales  Law  is  to  protect  the  whole- 
saler. 

.  [See  12  R.  C.  L.  526.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Washoe 
County  (Baxtlett,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  in  an  action  brought  to  recover  the  balance  of  the  purchase 
price  of  a  one-half  interest  in  a  hotel  and  saloon  business  conducted  by 
plaintiff,  and  a  like  interest  in  the  stock,  fixtures,  and  appurtenances 
thereto.  Afirmed.  ^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Piatt  &  Sanford  for  appel-    from  an  order  denying  defendant's 


lant 

Mr.  Rolmrt  mdiards  for  respondent. 

Coleman,  Ch.  J.,  delivered  the 

opinion  of  the  court: 

This  action  was  instituted  by 
plaintiff,  who  is  respondent  here,  to 
recover  from  the  defendant  (appel- 
lant) the  balance  of  the  purchase 
price  of  a  one-half  interest  in  and 
to  a  hotel  and  saloon  business  con- 
ducted by  plaintiff  in  Reno,  and  a 
like  interest  in  the  stock,  fbctures, 
furnishings,  furniture,  and  appurte- 
nances fiiereof .  Judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and 


motion  for  a  new  trial,  and  from  the 
judgment  an  appeal  has  been  taken. 

The  only  point  urged  upon  our 
consideration  as  a  reason  why  the 
judgment  and  order  appealed  from 
should  be  reversed  is  that  prior  to 
the  making  of  the  sale  §  2  of  the 
"Bulk  Sales  Act"  (Stat.  1907,  p. 
209;  Rev.  Laws,  1912,  §  3909)  waa 
not  complied  with.  That  section 
reads :  "Whenever  any  person  shall 
bargain  for  or  purchase  any  portion 
of  a  stock  of  merchandise  otherwise 
than  in  the  ordinary  course  of  trade 
and  in  the  regular  and  usual  prose- 
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cution  of  the  seller's  business,  or  an 
entire  stock  of  merchandise  in  bulk, 
for  cash  or  on  credit,  and  shall  pay 
any  part  of  the  price,  or  execute  and 
deliver  to  the  vendor  thereof  or  to 
his  order,  or  to  any  person  for  his 
use,  any  promissory  note  or  other 
evidence  of  indebtedness,  to  give 
credit,  whether  or  not  evidenced  by 
promissory  note  or  other  evidence  of 
indebtedness,  for  said  purchase 
price  or  any  part  thereof,  without  at 
least  five  d^  previously  thereto 
having  demanded  and  received  from 
the  said  vendor  or  his  agent  the 
statement  provided  for  in  §  1  of  this 
act,  and  verified  as  there  provided, 
and  without  notifying  also  at  least 
five  days  previously  thereto,  per- 
sonally or  by  registered  mail,  every 
creditor  as  shown  upon  said  verified 
statement  when  said  proposed  sale 
or  transfer  is  to  be  made,  and  the 
time  and  conditions  of  payment,  and 
without  paying  or  seeing  to  it  that 
the  purchase  money  of  said  prop- 
erty is  applied  to  the  payment  of 
bona  fide  claims  of  the  creditors  of 
the  vendor  as  shown  upon  said  veri- 
fied statement,  share  and  share 
alike,  such  sale  or  transfer  shall  be 
fraudulent  and  void." 

Section  1  of  the  act  provides :  "It 
shall  be  the  duty  of  every  person 
who  shall  bargain  for  or  purchase 
any  portion  of  a  stock  of  merchan- 
dise, otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  seller's 
business,  or  an  entire  stock  of  mer- 
chandise in  bulk,  for  cash  or  on 
credit,  before  paying  to  the  vendor 
or  his  agent  or  representative,  or  de- 
livering to  the  vendor  or  his  agent 
or  representative,  any  part  of  the 
purchase  price  thereof  or  any 
promissory  note  or  evidence  there- 
for, to  demand  of  and  receive  from 
such  vendor  or  agent,  or  if  the  ven- 
dor or  agent  be  a  corporation,  then 
from  the  president,  vice  president, 
secretary,  or  managing  agent  of 
such  corporation,  a  written  state- 
ment, sworn  to  substantially  as 
hereinafter  provided,  of  the  names 
and  addresses  of  all  the  creditors  of 
said  vendor  to  whom  said  vendor 


189  Pac  SSt.) 

may  be  indebted,  together  with  the 
amount  of  the  indebtedness  due  or 
owing  or  to  become  due  or  owing  by 
said  vendor,  to  each  of  the  said 
creditors,  and  it  shall  be  the  duty  of 
the  said  vendor  or  agent  to  furnish 
such  statement,  which  shall  be  veri- 
fied." 

To  be  more  specific,  it  is  contend- 
ed that  because  of  the  failure  of  the 
defendant  to  demand  and  receive 
from  the  plaintiff,  five  days  previous 
to  the  consummation  of  the  sale,  the 
sworn  statement  provided  for  in  § 
1  of  the  act  in  question,  and  give 
five  dayB*  notice  of  such  proposed 
sale  to  the  creditors  of  the  vendor, 
the  sale  was  and  is  absolutely  null 
and  void,  and  that  for  this  reason 
the  plaintiff  cannot  recover  the  un- 
paid amount  of  the  purchase  price. 

It  is  true  that  the  statute  says 
that  when  there  is  a  failure  to  com- 
ply with  §  1  of  tiie  act  the  sale  shall 
jf>e  "fraudulent  and  void but  did  the 
legislature  mean  that  a  sale  should 
be  absolutely  "void"  as  between  the 
parties,  regardless  of  the  fact  that 
no  creditor  was  prejudiced  thereby  ? 
We  think  not.  It  is  a  cardinal  rule 
of  statutory  con-  s4.(„4o_ 
struction  lhat  the  con-tmctio*- 
legislative  intent 
controls  (Worthington  v.  District 
Ct.  37  Nev.  212,  L.R.A.1916A,  696, 
142  Pac.  230,  Ann.  Gas.  1916E, 
1097),  and  in  seeking  the  intention 
of  the  legislature  in  enacting  a  cer- 
tain law  we  must  ascertain  the 
evils  sought  to  be  remedied.  This 
court,  speaking  through  Hawley,  J.» 
in  Ex  parte  Siebenhauer,  14  Nev. 
365,  said :  "The  meaning  of  words 
used  in  a  statute  may  be  sou^t  by 
examining  the  context  and  by  con- 
sidering the  reason  or  spirit  of  the 
law  or  the  causes  which  induced  the 
legislature  to  enact  it.  The  entire 
subject-matter  and  the  policy  of  the 
law  may  also  be  invoked  to  aid  in  its 
interpretation,  and  it  should  always 
be  so  construed  as  to  avoid  absurd 
results" — citing  Roney  v.  Buckland, 
4  Nev.  45;  State  ex  rel.  Keith  v. 
Dayton  &  V.  Tollroad  Co.  10  Nev. 
155;  Silver  v.  Ladd,  7  Wall.  219,  19 
L.  ed.  138;  State  ex  rel.  Harper  v. 
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Judge  of  Ninth  Judicial  Dist.  12  La. 
Ann.  777;  State  ex  rel.  Kelly  v. 
Mayor.  35  N.  J.  L.  196. 

It  was  said  in  Columbia  &  P.  S. 
Co.  V.  Braillard.  12  Wash.  22,  40 
Pac.  382 :  "It  is  doubtless  true  that 
the  word  'void/  when  used  in  a  stat- 
ute, does  not  always  mean  absolute- 
ly void  for  every  purpose,  and  in 
determining  its  meaning  in  a  given 
case  regard  must  be  had  to  the  sub- 
ject-matter of  the  statute,  its  scope, 
purpose  and  effect" 

See  also  Colbum  t.  Wilson,  24 
Idaho,  94,  132  Pac.  579 ;  Thompson 
V.  Esty,  69  N.  H.  55,  45  Atl.  566. 

It  is  said :  "Every  statute  must  be 
construed  with  reference  to  the  ob- 
ject intended  to  be  accomplished  by 
it.  In  order  to  ascertain  ihin  object 
it  is  proper  to  consider  the  occasion 
and  necessity  of  its  enactment,  the 
defects  or  evils  in  the  former  law, 
and  the  remedy  provided  by  the  new 
one ;  and  the  statute  should  be  given 
that  construction  which  is  best  cal- 
culated to  advance  its  object"  86 
Cyc.  1110. 

It  was  also  said  by  this  court  in 
Ex  parte  Siebenhauer,  14  Nev.  at 
page  369,  supra :  "In  order  to  reach 
the  intention  of  the  legislature, 
courts  are  not  bound  to  always  take 
the  words  of  a  statute  either  in  l^eir 
literal  or  ordinary  sense,  if  by  so 
doing  it  would  lead  to  any  absurdity 
or  manifest  injustice,  but  may  in 
such  cases  modify,  restrict,  or  ex- 
tend the  meaning  of  the  words,  so 
as  to  meet  the  plain  evident  policy 
and  purview  of  the  act,  and  bring  it 
within  the  intention  which  the  legis- 
lature had  in  view  at  the  time  it 
was  enacted.  Gibson  v.  Mason,  5 
Nev.  285;  Reiche  v.  Smythe,  13 
Wall.  164,  20  L.  ed.  566;  Burgett  v. 
Burgett,  1  Ohio,  480,  13  Am.  Dec. 
634 ;  Mclntyre  v.  Ingraham,  35  Miss. 
52 ;  Camp  v.  Rogers,  44  Conn.  291 ; 
Caatner  v.  Walrod,  83  111.  178,  25 
Am.  Rep.  369;  Fisher  v.  Patterson, 
13  Pa.  338 ;  Bishop,  Statutory 
Crimes,  §  212." 

See  also  36  Cyc.  1111. 

In  Goldfield  Consol,  Mines  Co.  v. 
State,  35  Nev.  178,  127  Pac.  77,  it 
was  said :   "All  laws  should  receive 


a  sensible  construction.  General 
terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injus- 
tice, oppression,  or  an  absurd  con- 
sequence. It  will  always,  therefore, 
be  presumed  that  the  le^lature  in- 
tended exceptions  to  its  language, 
which  would  avoid  results  of  this 
character.  United  States  v.  Kirby, 
7  Wall.  482,  ,19  L.  ed.  278.  And  see 
State  ex  rel.  Truman  v.  McKenney, 
18  Nev.  189,  2  Pac.  171;  State  v. 
Kruttschnitt,  4  Nev.  178." 

In  the  light  of  these  rules  of  con- 
struction let  us  ascertain  what  evil 
the  legislature  sought  to  remedy  by 
enacting  the  Bulk  Sales  Law.  12  R. 
C.  L.  §  54,  at  page  525,  states  that 
the  Bulk  Sales  I^aw  has  but  one 
aim,  namely,  "to  prevent  a  sale  of 
goods  in  bulk  until  the  creditors  of 
the  seller  have  been  paid  in  full." 
It  is  the  common  knowledge  that  the 
main  purpose  of  the 
law  is  to  protect  the  "^'^ 
wholesaler.  Prior 
to  the  passage  of  the  law,  it  was  a 
common  practice  for  retailera  to  sell 
their  stock  of  goods  in  bulk,  pay  no 
one,  and  leave  the  man  who  sold 
them  the  goods  without  recourse. 
Such  practices  became  so  disastrous 
to  the  wholesalers  that  they  were 
driven  to  the  necessity  of  procuring 
legislation  which  would  afford  them 
protection  against  unscrupulous  re- 
tail merchants.  The  Bulk  Sales  Law 
is  the  result. 

"The  object  of  this  act  was,  no 
doubt,  to  protect  wholesale  mer- 
chants, particularly  against  fraudu- 
lent sales  by  retailers;  but  the  act 
by  its  terms  protects  all  creditors 
of  merchants  alike."  McDaniels  v. 
J.  J.  Connelly  Shoe  Co.  30  Wash. 
549,  60  L.R.A.  947,  94  Am.  St  Rep. 
889,  71  Pac,  37;  Eklund  v.  Hop- 
kins, 36  Wash.  179,  78  Pac.  787. 

This  being  the  purpose  of  the  law, 
how  can  it  be  successfully  urged,  as 
contended  by  appellant,  that  we 
should  hold  that  such  a  sale  as  here 
in  question  was  absolutely  void?  It 
is  true  that  the  statute  says  a  s^e 
shall  be  void  when  the  terms  of  the 
act  are  not  complied  with;  but  to 
our  minds,  when  construed  in  the 
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light  of  the  purpose  of  the  statute, 
it  was  clearly  the  intention  of  the 
legislature-  that  the 
sale  should  be  void- 
able only.  It  is  not 
pointed  out  what 
protection  would  or 
could  be  afforded  anyone  by  placing 
any  other  construction  upon  the  law. 

But  aH  rules  of  construction 
aside,  it  seems  to  U8  that  no  other 
conclusion  can  be  reached,  from  a 
reading  of  the  entire  act  itself,  es- 
pecially §4  thereof  (Rev.  Laws,  § 
3911).  This  section  provides  that, 
if  the  vendor  produces  and  delivers 
a  written  waiver  of  the  require 
ments  of  the  act  as  to  notice  to 
creditors,  from  at  least  a  majority 
in  number  and  amount  of  his  cred- 
itors, the  provisions  of  the  act  shall 
not  apply.  If  it  was  the  purpose  of 
the  legislature  in  enacting  the  law 
to  protect  any  but  creditors,  the  sec- 
tion just  referred  to  is  a  most  re- 
markable one.  In  fact,  we  cannot 
escape  the  conclusion,  from  a  con- 
sideration of  this  very  section,  that 
the  sole  purpose  of  the  law  is  to  pro- 
tect creditors.  If  such  was  not  the 
intention,  the  legidature  would 
never  have  embodied  §  4  in  the  law, 
because  it  would  manifestly  have 
made  the  act  inconsistent  in  its  op- 
eration. Such  seems  to  have  been 
the  conclusion  reached  by  the  su- 
preme court  of  New  Jersey,  in  con- 
sidering the  effect  of  a  similar 
provision  in  the  Bulk  Sales  Law  of 
that  state,  in  the  case  of  Dickinson 
V.  Harbison,  78  N.  J.  L.  97,  72  Atl. 
941.  The  court  in  that  case  said: 
"The  body  of  the  act,  as  will  be  ob- 
served, declared  that  a  sale  should 
be  void  as  to  creditors  unless  certain 
things  were  done  by  the  purchaser. 
The  proviso,  however,  speaks  of  the 
sale  as  'such  voidable  sale/  The 
word  *void*  was  used  in  the  sense  of 
voidable.  The  proviso  itself  shows 
that  the  sale  was  a  nullity  only 
when  attacked  by  creditors  within  a 
certain  period." 

So  in  our  statute,  the  "body  of 
the  act"  provides  that  a  sale  which 
is  made  without  first  complying  with 
certain   terms    thereof    sh^  be 
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"fraudulent  and  void,"  while  §  4 
says  such  requirements  may  be 
waived  by  creditors. 

Many  cases  may  be  found  grow- 
ing out  of  the  Bulk  Sales  Statutes  of 
various  states,  wherein  the  word 
"void"  is  construed  to  mean  "void- 
able;" such  construction  invariably 
being  reached  upon  the  theory  that 
such  was  the  evident  intention  of 
the  lawmaking  bodies.  To  quote 
from  all  of  them  would  unneces- 
sarily lengthen  this  opinion,  and  we 
content  ourselves  with  the  following 
extracts : 

"The  phrase,  'fraudulent  and  void 
as  to  creditors,'  relates  to  attaching 
creditors  who  seek  to  set  aside  the 
vendee's  title,  which,  until  set  aside, 
is  a  valid  title.  As  between  the  par- 
ties to  the  sale,  the  title  passed  to 
the  vendee,  and  it  remains  in  him 
until  it  is  vacated  by  a  creditor  of 
the  vendor  upon  proceedings  insti- 
tuted for  that  purpose,  or  until  the 
vendee  disposes  of  the  property. 
Though  the  word  'void'  is  used  in 
the  statute,  in  legal  effect  it  means 
voidable  at  the  instance  of  an  at- 
taching creditor."  McGreenery  v. 
Murphy,  76  N.  H.  338,  39  LJlJV, 
<N.S.)  374,  82  Atl.  720. 

"The  question  whether  in  a  stat- 
ute the  term  'void'  is  used  with  en- 
tire technical  accuracy,  or  only  in  its 
less  strict  meaning  as  voidable,  is 
frequently  one  of  difficulty.  In 
many  statutes  the  word  is  used  in  its 
strict  technical  sense,  and  in  many 
it  is  used  in  the  sense  of  voidable. 
In  view  of  the  subject-matter  of  this 
statute,  the  conditions  of  the  law 
prior  to  its  passage,  the  abuse  which 
it  aims  to  correct,  and  the  manifest 
difficulty  of  any  other  view,  we  are 
of  the  opinion  that  the  legislature 
intended  to  place  the  kind  of  sale 
named  in  the  statute  into  the  class  of 
sales  theretofore  existing  as  fraud- 
ulent and  for  that  reason  voidable 
by  creditors,  unless  the  conditions 
therein  prescribed  were  complied 
with;  or,  in  other  words,  it  is  in- 
tended to  create  another  instance  of 
a  sale  which  the  creditors  might 
avoid  as  being  fraudulent,  and  for 
that  reason  against  their  rights. 
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But  it  was  not  the  intention 
of  the  statute  that  this  kind 
of  sale  should  stand  upon  any 
different  footing  from  that  of  the 
general  class  to  which  it  was  added. 
The  sale  is  voidable  like  the  other 
kinds  of  sales  which  are  commonly 
called  void  as  against  creditors,  and 
the  right  of  the  creditor  as  to  this 
sale  is  similar  in  its  nature  to  the 
right  of  the  creditor  in  such  other 
sales.  Such  an  interpretation  of  the 
statute  seems  to  us  reasonable,  and 
in  accordance  with  the  general  prin- 
ciple of  law  applicable  to  the  sub- 
ject-matter. See,  in  this  connection, 
the  language  used  by  Knowlton,  Ch. 
J.,  in  giving  the  opinion  of  the 
court  in  John  P.  Squire  &  Co.  v. 
Tellier,  185  Mass.  18.  102  Am.  .  St 
Rep.  322,  69  N.  E.  812;  Kelly- 
Buckley  Co.  V.  Cohen,  196  Mass. 
585,  81  N.  E.  297. 

"Knowlton,  Ch.  J. :  ...  A  sale 
made  in  violation  of  the  statute  is 
void  only  as  against  creditors,  and, 
if  the  vendor's  debts  are  paid,  the 
sale  cannot  be  interfered  with.  A 
purchaser,  to  be  safe,  has  only  to 
see  that  the  vendor's  creditors  are 
provided  for.  The  vendor  may  sell 
freely,  without  regard  to  the  stat- 
utes, if  he  pays  his  debts."  John  P. 
Squire  &  Co.  v.  Tellier,  supra. 

"But  since  the  decision  in  State  v. 
Richmond,  26  N.  H.  232,  this  term 
'void'  is  perhaps  seldom,  unless  in  a 
very  clear  case,  to  be  regarded  as 
implying  a  complete  nullity,  but  is  to 
be  taken  in  a  legal  sense,  subject  to 
large  qualifications  in  view  of  all  tiie 
circumstances  calling  for  its  appli- 
cation and  the  rights  and  interests 
to  be  affected  in  a  given  case." 
Brown  v.  Brown,  50  N.  H.  552. 

"It  is  doubtless  true  that  the 
word  Void,"  when  used  in  a  statute, 
does  not  always  mean  absolutely 
void  for  every  purpose ;  and  in  de- 
termining its  meaning  in  a  given 
case  regsj^d  must  be  had  to  the  sub- 
ject-matter of  the  statute,  its  scope, 
purpose,  and  effect."  Columbia  & 
P.  S.  R.  Co.  v.  Braillard,  12  Wash. 
22,  40  Pac.  382. 

"The  question  involves  the  con- 
struction of  a  clause  of  our  revenue 


law :  .  .  .  'Provided  further,  thai 
in  all  cases  where  the  owner  of  land 
sold  for  taxes  shall  resist  the  valid- 
ity of  such  tax  title,  such  owner  may 
show  and  prove  ftaud  committed  by 
the  officer  selling  the  same,  or  in  the 
purchaser  to  defeat  the  same ;  and 
if  fraud  is  so  established  such  sale 
and  title  shall  be  void.'  This  con- 
troversy involves  the  construction 
of  the  .  .  .  clause  just  quoted. 
.  .  .  The  word  'void'  has,  with 
lexicographers,  a  well-defined  mean- 
ing: 'Of  no  legal  force  or  effect 
whatsoever;  null  and  incapable  of 
confirmation  or  ratification.'  Web- 
ster's Diet.  But  it  is  sometimes, 
and  not  infrequently,  used  in  enact- 
ments by  the  legislature,  in  opinions 
by  courts,  in  contracts  by  parties, 
and  in  arguments  by  counsel,  in  the 
sense  of  voidable ;  that  is,  capable  of 
being  avoided  or  confirmed.  Ibid. 
The  word  'void,*  when  used  in  any 
of  these  instruments,  will  therefore 
be  construed  in  the  one  sense  or  the 
other,  as  shall  best  effectuate  the  in- 
tent in  its  use,  which  will  be  deter- 
mined from  the  whole  of  the  lan- 
guage of  the  instrument  and  the 
manifest  purpose  it  was  framed  to 
accomplish.  Or,  as  the  same  rule 
has  been  more  extendedly  stated: 
*It  is  the  duty  of  the  court  to  ascer- 
tain the  meaning  of  the  legislature 
from  the  words  used  in  the  statute- 
and  the  subject-matter  to  ^riiich  it 
relates,  and  to  restrain  its  operation 
within  narrower  limits  l^n  its 
words  import,  if  the  courts  are  a&t- 
isfied  that  the  literal  meaning  of  its 
words  would  extend  to  cases  which 
the  legislature  never  designed  to  in- 
clude in  it.'  Brewer  v.  Blougher, 
14  Pet.  178,  10  h.  ed.  408.  This 
rule  is  broader  than  the  one  first 
stated,  for  it  would  justify  restrain- 
ing the  meaning  of  a  word  to  nar- 
rower limits  than  its  import;  where- 
as, to  restrain  the  word  void  to  the 
meaning  of  voidable,  is  to  give  it 
one  of  its  not  unfrequent  accepted 
significations."  Van  Shaack  v.  Rob- 
bins,  36  Iowa,  201. 

See  also  Southern  Nat.  Ins.  Co.  v. 
Barr,  —  Tex.  Civ.  App.  — ,  148  S. 
W.  845;  12  R.  C.  L.  525;  Newman  v. 
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For  the  reasons  given,  it  follows 
that  the  order  and  judgment  ap- 
pealed from  must  be  affirmed. 
It  is  so  ordered. 


Sanders  and  Ducker,  JJ.,  concur. 


ANNOTATION. 


Rights  between  partiei  lo  tale  u  vMatioii  of  Balk  Salee  Law. 


It  seems  to  be  the  general  rule  that 
the  fact  that  a  transfer  of  property  is 
in  fraud  of  the  creditors  of  the  trans- 
ferrer does  not  affect  the  rig-hts  of 
'the  parties,  but  merely  makes  the 
transfer  invalid  at  the  instance  of  a 
creditor.  See  12  R,  C.  L.  p.  597.  It 
is  held  in  Esgalle  v.  Mark  (reported 
herewith)  ante,  1512,  that  the  provi- 
sion in  a  Bulk  Sales  Law  that  a  sale 
made  without  complying  with  its  re- 
quirements shall  be  "void"  as  to  cred- 
itors does  not  put  such  a  sale  on  a 
footing  different  from  other  fraud- 
ulent conveyances.  It  is  accordingly 
held  that  the  seller  may  recover  the 
price,  though  the  sale  was  in  violation 
of  the  act 

The  only  other  ease  passing  directly 
on  the  rights  of  the  parties  to  a  sale 
in  violation  of  a  Bulk  Sales  Law 
reached  a  conclusion  at  variance  with 
that  in  EscALLE  v.  Mark.  In  Farrar 
V.  Lonsby  Lumber  &  Coal  Co.  (1907) 
- 149  Mich.  118,  112  N.  W.  726,  it  ap- 
peared that  a  corporation  sold  its 
stock  in  trade  in  bulk,  giving  a  bill  of 
sale  and  receiving  notes  for  the  price. 
No  delivery  was  made.  Thereafter  a 
receiver  was  appointed  for  the  cor- 
poration at  the  in/tance  of  a  stock- 
holder. The  purchaser  brought  a  bill 
to  establish  his  title  to  the  property 
covered  by  the  bill  of  sale.  The  court 
said:  "Act  No.  223,  known  as  the 
'Sales  in  Bulk  Act,'  was  held  valid  by 
this  court  in  Spurr  v.  Travis  (1906) 
145  Mich,  721,  116  Am.  St.  Rep.  330, 
108  N.  W.  1090,  9  Ann.  Cas.  250. 
Counsel  for  the  petitioning  appellants 
appears  to  concede  that  under  that  act 
the'sale  was  void,  but  claims  that  the 
receiver  should  either  return  the  peti-' 
tioners'  notes  or  pay  them  with  the 
money  derived  from  the  sale  of  the 
goods.  He  also  contends  that  the  bill 
of  sale  should  be  treated  as  a  mort- 


gage.   Neither  of  these  contentions 

can  be  sustained.  Otherwise  a  quick 
and  easy  way  to  completely  avoid  the 
statute  would  be  furnished.  A  sale 
void  as  to  creditors  cannot,  as  be- 
tween the  parties,  be  made  to  operate 
to  give  the  vendee  a  lien  for  the  mon- 
ey he  has  paid." 

However,  in  several  cases,  the  cour^ 
In  passing  on  the  rights  of  creditors 
as  against  a  sale  wherein  the  require- 
ments of  a  Bulk  Sales  Law.  were  not 
complied  with,  has  said  by  way  of 
dictum  that  such  a  sale  is  valid  as 
between  the  parties.  John  P.  Squire 
&  Co.  V.  Tellier  (1904)  185  Mass.  18, 
102  Am.  St.  Rep.  322.  69  N.  E.  812; 
Kelly-Buckley  Co.  v.  Cohen  (1907)  195 
Mass.  685,  81  N.  E.  297;  HcGreeney 
V.  Murphy  (1912)  76  N.  H.  888,  39 
L.R.A(N.S.)  374,  82  Atl.  720;  Dickin- 
son V.  Harbison  (1909)  78  N.  J.  L.  97, 
72  Atl.  941;  Benson  v.  Johnson  (1917) 
86  Or,  677,  166  Pac.  1001,  167  Pac 
1014;  Oregon  Mill  &  Grain  Co.  v.  Hyi^e 
(1918)  87  Or.  163. 169  Pac.  791;  New- 
man V.  Gabfibu)  (reported  herewith) 
ante,  1507;  Rothchlld  Bros.  v.  Trew- 
ella  (1905)  36  Wash.  679,  68  L.R.A. 
281,  104  Am.  St.  Rep.  973,  79  Pac.  480; 
Kasper  v.  Spokane  Merchants'  Asso. 
(1916)  87  Wash.  447,  151  Pac.  800. 

Thus  in  Benson  v.  Johnson  (1917) 

86  Or.  677,  165  Pac.  1001,  167  Pac. 
1014,  it  was  said  obiter  as  to  a  sale  in 
violation  of  the  Bulk  Sales  Law:  "It 
was  manifestly  good  as  between  them- 
selves." See  to  the  same  effect  Or- 
egon Mill  &  Grain  Co.  v.  Hyde  (1918) 

87  Or.  163,  169  Pac.  791. 

So,  in  John  P.  Squire  &  Co.  v.  Tellier 
(1904)  185  Mass.  18,  102  Am.  St.  Rep. 
322,  69  N.  K.  312,  the  court,  in  sus- 
taining the  validity  of  a  Bulk  Sales 
Law,  said:  "A  sale  made  in  violation 
of  the  statute  is  void  only  as  against 
creditors,  and,  if  the  vendor's  debts 
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are  paid,  the  sale  cannot  be  interfered 

with." 

Similarly,  in  Kelly-Buckley  Co.  v. 
Cohen  (1907)  195  Mass.  586,  81  N.  E. 
297,  the  court  said:  'it  was  not  tiie 
intention  of  the  statute  that  this  kind 
of  sale  should  stand  upon  any  dif- 
ferent footing  from  that  of  the  gen- 
eral class  to  which  it  was  added.  The 
sale  is  voidable  like  the  other  kinds 
of  sales  which  commonly  are  called 
void  as  against  creditors;  and  the 
right  of  the  creditor  as  to  this  sale  is 
similar  in  its  nature  to  the  right  of 
the  creditor  in  such  other  sales.  Such 
an  interpretation  of  the  statute  seems 
to  us  reasonable,  and  in  accordance 
with  the  general  principle  of  law  ap- 
plicable to  the  subject-matter."  See 
to  the  same  effect  Rothchild  Bros.  v. 
Trewella  (1905)  36  Wash.  679,  68 
URJl  281.  104  Am.  St  Rep.  973,  79 
Pac  480. . 

In  Newman  v.  Garpdsld  (reported 
herewith)  ante,  1607,  with  respect  to 
s  statute  declaring  that  sales  in  bulk 
"shall  be  fraudulent  -and  void  as 
against  creditors  of  the  seller,"  it  was 
said  in  passing  on  the  rights  of  cred- 
itors against  the  purchaser:  "We 
have  no  hesitation,  therefore,  in  hold- 
ing that  this  statute  really  means  that 
bulk  sales  are  constructively  fraud- 
ulent and  voidable  at  t^e  instance  of 
creditors,  and  that  as  between  the 
parties  the  transaction  is  final  and 
bindiiig,  with  title  passing  to  the  pur- 
chaser, where  it  remains  ontil  devest- 


ed by  proceedings  instituted  by  a 
creditor  for  that  purpose." 

In  McGreeney  v.  Murphy  (1912)  76 
N.  H.  838,  39  LJt.A.(N.S.)  874,  82  AU. 
720,  it  was  said :  "The  phrase  fraud- 
ulent and  void  as  to  creditors'  relates 
to  attaching  creditors  who  seek  to  set 
aside  the  vendee's  title,  which,  until 
set  aside,  is  a  valid  title.  As  between 
the  parties  to  the  sale,  the  title  passed 
to  the  vendee  and  it  r^ains  in  him 
until  it  is  vacated  by  a  creditor  of  the 
vendor  upon  proceedings  instituted 
for  that  purpose,  or  until  tiie  vendee 
disposes  of  the  property.  Though  the 
word  'void'  is  used  in  the  statute,  in' 
legal  effect  it  means  voidable  at  the 
instance  of  an  attaching  creditor." 

In  Kasper  v.  Spokane  Merchants' 
AsBO.  (1916)  87  Wash.  447,  151  Pac. 
800,  it  was  said:  "The  first  of  the 
sections  above  quoted,  it  will  be  ob- 
served, declares  sales  made  without  a 
compliance  with  the  provisions  of 
the  act  fraudulent  and  void.  It  is 
manifest,  however,  that  the  meaning 
Is  fraudulent  and  void  as  to  the  cred- 
itors of  the  vendor.  The  purpose  of 
the  statute  being  to  protect  the  cred- 
itors of  the  vendor,  not  tiie  vendor 
himself,  its  language  must  be  eon- 
strued  to  effectuate  tiie  purpose  in- 
tended. Hence  it  follows  that,  as 
between  the  vendor  and  the  vendee, 
title  will  pass  to  the  proper^  by  a 
sale  in  bulk,  notwithstanding  a  want 
of  compliance  with  the  statutory  re- 
quirements. W.  A.  S. 


WHITIN(5-MEAD  COMMERCIAL  COMPANY 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  THE  STATE  OF  CALI- 
FORNIA. 

Oaltfomia  Supreme  Court  (In  Bono)  — July  S,  lOiS. 

(—  Cal.  — ,  173  Pac.  1105.) 

Workmen's  compensation  —  injury  arising  out  of  employment  —  Hghtlas 
cigarette. 

An  accident  incident  to  the  attempt  by  one  employed  in  the  business  of 
wrecking  houses  to  light  a  cigarette  in  working  hours  arlsea  out  of  his 

employment  within  the  operation  of  the  Workmen's  Compensation  Act, 
so  that  he  is  entitled  to  compensation  for  injury  to  his  hand  through  igni- 
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tion  of  a  bandage  saturated  with  turpentine  to  alleviate  the  pain  of  a  nail 
wound  in  the  hand. 
[See  note  on  this  quetHon  beginning  on  page  1521.] 


Transfer  by  the  District  Court  of  Appeals  for  the  Second  Appellate 
District,  upon  application  of  petitioner,  for  the  opinion  of  the  Supreme 
Court,  of  a  judgment  affirming  an  award  of  compensation  made  by  re- 
spondent in  a  proceeding  to  test  the  validity  of  the  award.  Award  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Ht.  R.  L.  Horton  for  petitioner. 

Mr.  Christopher  M.  Bradley,  for  re- 
spondent: 

The  injuzy  arose  out  of  the  employ- 
ment 

M'Lauchlan  v.  Anderson  [1911]  S.  C. 
629,  48  Scot  L.  R.  349,  4  B.  W.  G.  a 
376;  Martin  v.  J.  Lovibond  &  Sons 
[1914]  2  K.  B.  227,  6  B.  R.  C.  466,  83 
L.  J.  E.  B.  N.  S.  806,  110  L.  T.  N.  S. 
465,  7  B.  W.  C.  C.  243,  6  N.  C.  C.  A. 
985;  Hanson  v.  Forth  &  C.  S.  S.  Ca 
[1913]  S.  W.  921,  50  Scot  L.  R.  687, 
[1913]  W.  C.  &  Ins.  Rep.  899,  6  B.  W. 
G.  C.  830;  Chludzinskl  v.  Standard  Oil 
Co.  176  App.  Div.  87,  162  N.  Y.  Supp. 
225;  Garinduff  v.  Gilmore,  7  B.  W.  G. 
G.  981,  48  Ir.  L.  T.  137;  Northwestern 
Iron  Co.  V.  Industrial  Commission,  160 
Wis.  633, 152  N.  W.  416:  Brooklyn  Min. 
Co.  V.  Industrial  Acei.  Cooimission,  172 
Cal.  774,  169  Pae.  162;  Zabriskie  v. 
Erie  R.  Co.  86  N.  J.  L.  266,  L.R.A. 
1916A,  316,  92  Atl.  385;  Cook  v.  Man- 
vers  Main  Collieries,  7  B.  W.  C.  G. 
696;  Archibald  v.  Workmen's  Compen- 
sation Comr.  (Archibald  v.  Ott)  77  W. 
Va.  448,  LJIJ1.1916D,  1033,  87  S.  E. 
791 ;  Keenan  v.  Flemlngton  Coal  Go.  6 
Sc.  Sess.  Gas.  6th  series,  164,  40  Scot 
L.  R.  144, 10  Scot  L.  T.  409;  Elliott  v. 
Bex,  6  W.  C.  C.  27. 

SloflB,  J.,  delivered  the  opinion  of 
the  court: 

The  district  court  of  appeal  for 
tiie  second  appellate  district  issued 
a  writ  of  review  to  test  the  validity 
of  an  award  of  compensation  made 
by  the  Industrial  Accident  Commis- 
sion. The  proceeding  resulted  in  a 
judgment  affirming  the  award.  Up- 
on application  of  the  employer  the 
matter  was  transferred  to  this 
court  Our  further  examination  has 
led  us  to  a  concurrence  with  the 
conclusions  of  the  district  court  of 
appeal.  We,  therefore,  adopt  the 
opinion  of  that  court,  prepared  by 
Works,  Judge  pro  tern.,  as  a  correct 
statement  of  the  facts  and  an  ade- 


quate treatment  of  the  questions  of 
law  arising  on  those  facts.  The 
opinion  reads  as  follows: 

"The  Whiting-Mead  Commercial 
Company  was  engaged  in  the  busi- 
ness of  wrecking  houses,  and 
Miguel  Duarte  was  one  of  its  work- 
men. While  at  work  on  one  of  the 
company's  jobs  Duarte  ran  a  nail 
into  the  palm  of  his  right  hand,  but 
-the  wound  was  not  so  severe  as  to 
cause  him  to  cease  his  work,  al- 
though the  hand  had  to  be  bandaged. 
Twice  during  the  day,  once  at  noon 
and  once  at  about  3  o'clock,  the 
bandage  was  soaked  with  turpen- 
tine by  an  agent  of  the  company  in 
an  endeavor  to  alleviate  the  pain 
caused  by  the  nail  wound.  Soon  aft- 
er the  second  application  of  the  tur- 
pentine, Duarte  temporarily  ceased 
his  labor  and  struck  a  match  for  the 
purpose  of  lighting  a  cigarette.  The 
saturated  bandage  was  ignited  by 
12ie  match,  and  the  hand  was  seri- 
ously burned.  Duarte  applied  to 
the  Industrial  Accident  Commission 
for  compensation  on  account  of  the 
disability  resulting  from  the  bum, 
and  an  award  was  made  in  his 
favor.  The  petitioner  now  asks  that 
the  award  be  annulled. 

"At  the  time  he  was  burned 
Duarte  was  in  the  course  of  his  em- 
ployment as  a  workman  of  the  com- 
pany) but  it  is  contended  that  the 
injury  did  not  arise  out  of  the  em- 
ployment. There  are  many  decided 
cases  which  bear  more  or  less  di- 
rectly upon  the  question  here  pre- 
sented. In  one  of  them  (Martin  v. 
J.  Lovibond  &  Sons  [1914]  2  E.  B. 
227,  6  B.  R.  C.  466,  83  L.  J.  K.  B. 
N.  S.  806,  110  L.  T.  N.  S.  455,  7  B. 
W.  C.  C.  243,  5  N.  0.  C.  A.  985,  a 
drayman  employed  by  a  firm  of 
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brewers  was  run  down  by  an  auto- 
mobile and  killed.  His  hours  of 
employment  were  from  8  in  the 
morning  until  9  in  the  evening,  or 
later.  During  his  working  hours  he 
took  no  meals  at  home.  On  the  day 
of  his  death  he  left  his  team  at  the 
side  of  the  street,  and  crossed  the 
way  for  the  purpose  of  refreshing 
himself  at  a  public  house  with  a 
glass  of  beer.  He  was  in  the  public 
house  about  two  minutes.  While 
crossing  the  street  to  return  to  his 
dray  he  was  killed.  Compensation 
was  allowed.  In  two  cases,  Archibald 
V.  Workmen's  Compensation  Comr. 
(Archibald  v.  Ott)  77  W.  Va.  448, 
L.R.A.1916D,  1013.  87  S.  E.  791; 
Keenan  v.  Flemington  Coal  Co.  5 
Sc.  Sess.  Cas.  5th  series,  164,  40 
Scot.  L.  R.  144,  10  Scot.  L.  T.  409, 
compensation  was  awarded  for  the 
result  of  accidents  suffered  while 
employees  had  left  the  actual  per- 
formance of  their  work  to  procure 
drinking  water.  In  another  case 
(Carinduff  v.  Gilmore,  48  Ir.  L.  T. 
137.  7  B.  W.  C.  C.  981).  a  girl  who 
was  employed  on  the  top  of  a  thresh- 
ing machine  stopped  her  work  to 
partake  of  refreshment  provided  by 
her  employer,  and  suffered  an  in- 
jury while  so  engaged.  Compensa- 
tion was  awarded.  In  one  case 
(Northwestern  Iron  Co.  v.  Indus- 
trial Commission,  160  Wis.  633,  152 
N,  W.  416) ,  it  was  held  that  an  em- 
ployee, injured  while  warming  him- 
self during  a  labor  which  subjected 
him  to  the  cold,  is  entitled  to  com- 
pensation. ,  In  at  least  three  cases 
(Cook  V.  Manvers  Main  Collieries, 
7  B.  W.  C.  a  696;  Elliott  v.  Rex,  6 
W.  C.  C.  27;  Zabriskfe  v.  Erie  R. 
Co.  86  N.  J.  L.  266,  L.R.A.1916A, 
315,  92  Atl.  385)  compensation  was 
allowed  for  injuries  suffered  by  em- 
ployees during  absence  from  actual 
work  in  response  to  calls  of  nature. 
In  a  California  case  (Brooklyn  Min. 
Co.  V.  Industrial  Acci.  Commission, 
172  Cal.  774, 159  Pac.  162),  a  miner 
was  proceeding  from  one  working 
place  in  a  mine  to  another,  passing 
over  the  surface  of  the  ground  from 
shaft  to  shaft  in  order  to  reach  the 
second  point.  The  day  was  very  hot. 


and  he  paused  in  the  shade  of  an  ore 
bin  to  rest.  The  bin  collapsed  and 
killed  him.  Compensation  was 
awarded. 

"From  these  cases  there  is  de- 
ducible  a  rule  which  is  thus  stated 
in  one  of  them  (Archibald  v.  Work- 
men's Compensation  Comr.)  :  'Such 
acts  as  are  necessary  to  the  life, 
comfort,  and  convenience  of  the 
servant   while   at   work,  though 
strictly  personal  to  himself,  and  not 
acts  of  service,  are  incidental  to  the 
service,  and  injury  sustained  in  the 
performance  thereof  is  deemed  to 
have  arisen  out  of  the  employment. 
A  man  must  breathe  and  occasion- 
ally drink  water  while  at  work.  In 
these  and  other  conceivable  in- 
stances he  ministers  unto  himself, 
but  in  a  rtmote  sense  these  acts  con- 
tribute to  the  furtherance  of  his 
work.  .  .  .  That  such  acts  will  be 
done  in  the  course  of  employment  is 
necessarily  contemplated,  and  they 
are  inevitable  incidents.  Such  dan- 
gers as  attend  them,  therefore,  are 
incident  dangers.  At  the  same  time 
injuries  occasioned  by  them  are  ac- 
cidents resulting  from  the  employ- 
ment  Are  we  to  place  the  use  of 
tobacco  in  tliis  list  of  ministrations 
to  the  comfort  of  the  employed?  Is 
its  use  necessarily  contemplated  in 
the  course  of  such  an  employment 
as  that  in  which  Duarte  was  en- 
gaged?  The  petitioner,  in  answer- 
ing these  questions  in  the  negative, 
places   great   dependence  in  the 
argument  that  to- 
bacco is  used  to  ap-  2^m?e""Ho— 
pease  a  self -created  l^iio'- 
appetite  and  not  a  ment— iiKh(iaB~ 
natural    ,  appetite.  •^'««*«' 
The  argument  does  not  appeal  to  us. 
In  an  endeavor  to  determine  what 
indulgences  of  human. beings  are  re- 
sponsive to  the  demands  of  natural, 
what  to  unnatural,  appetites,  we 
should  be  carried  to  the  depths  of 
biological    and    physiological  re- 
search.   Such  labor  is  not  neces- 
sary.  We  have  the  tobacco  habit 
with  us,  and  must  deal  with  it  as  it 
is.   It  will  not  do  to  say  that  man- 
kind would  be  better  for  a  lack  of 
the  weed,  even  if  that  statement  be 
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(—  Cat.  — , 

true.  Tobacco  is  universally  recog- 
nized to  be  a  solace  to  him  who  uses 
it,  and  it  may  be  that  such  a  one, 
unless  he  finally  shakes  off  the  habit, 
cannot  perform  the  labors  of  his  life 
as  well  without  it  as  with  it.  In  the 
present  war  one  of  the  constantly 
recurrinsr  calls  upon  the  public  of 
the  world  is  for  tobacco  for  the  com- 
fort of  the  participants  in  the  con- 
flict. Nor  are  the  books  without 
their  cases  to  the  substantial  effect 
that  the  employer  must  expect  the 
employed  to  resort  to  the  use  of  to- 
bacco as  a  necessary  adjunct  to  the 
discharge  of  his  employment. 
M'Lauchlan  v,  Anderson  [1911]  S. 
C.  529,  48  Scot.  L.  E.  349,  4  B.  W. 
C.  C.  376;  Manson  v.  Forth  &  C.  S. 
S.  Co.  [1913]  S.  C.  921,  50  Scot. 
L.  R.  687,  6  B.  W.  C.  C.  830,  [1913] 
W.  C.  &  Ins.  Rep.  399;  Chludzinski 
V.  Standard  Oil  Co.  176  App.  Div. 
87,  162  N.  Y.  Supp.  225. 
"The  award  is  affirmed." 


na  Pac.  tio5.) 

■  The  case  of  Haller  v.  Lansing, 
195  Mich.  753,  L.R.A.1917E,  324, 
162  N.  W.  335,  may  be  cited  as  an 
additional  authority  supporting  the 
views  expressed  above. 
The  award  is  aiHrmed. 

We  concur :  Melvin,  J. ;  Angellotti, 
Oh.  J. ;  Richards,  Judge  pro  tern. 

Wilbur,  J.,  concurring : 
I  concur.  In  concurring  I  think 
it  proper  to  say  that  although  peti- 
tioner claims  in  its  answer  and 
argument  that  the  applicant  should 
have  been  denied  compensation  on 
the  ground  that  his  injury  was  the 
result  of  his  own  wilful  misconduct 
in  violating  a  rule  of  the  employer 
prohibiting  workmen  from  smoking, 
the  record  contains  no  evidence 
tending  to  show  the  existence  of  any 
such  rule,  and  we  cannot,  therefore, 
question  the  validity  of  the  Commis- 
sion's finding  that  the  injury  was 
not  caused  by  the  wilful  misconduct 
of  the  employee. 


ANNOTATION. 


Workmen's  ciompfinwrioii;  compensation  to  workmen  injured  Uiroagh 

smoking. 


The  statement  of  Works,  Judge  pro 
tern.,  as  quoted  in  the  reported  case 
(Whiting-Mead  Ck)MMEBCiAL  Co.  v.  In- 
dustrial Acci.  Commission,  ante, 
1518),  to  the  effect  that  the  employer 
must  expect  an  employee  to  resort  to 
the  use  of  tobacco  as  a  necessary  ad- 
junct to  the  discharge  of  his  employ- 
ment, is  recognized  in  every  case  in 
which  the  court  has  been  called  upon 
to  pass  upon  the  question  of  awarding 
compensation  to  an  employee  who  was 
injured  through  smoking. 

Thus  an  employee  injured  by  the  ex- 
plosion of  a  dynamite  cap,  caused  by 
his  striking  a  match  to  light  a  cigar- 
ette while  in  the  employer's  building 
and  on  his  way  to  his  workbench,  is 
entitled  to  compensation,  although  the 
employer's  rules  forbade  the  bringing 
of  dynamite  caps  into  the  room  in  which 
the  explosion  took  place.  Rish  v.  Iowa 
Portland  Cement  Co.  (1919)  —  Iowa, 
— ,  170  N.  W.  532.  The  court  said: 
'^Smoking,  while  not  a  necessity,  is  a 
recognized  and  quite  universal  habit 
5  A.L.IL— 86. 


among  workmen,  and  an  indulgence 
reasonably  to  be  anticipated  by  em- 
ployers. The  lighting  of  a  cigarette 
with  a  match  is  not  in  itself  attended 
by  the  slightest  hazard.  It  was  ren- 
dered dangerous  to  plaintiff  only  by 
the  presence  of  a  powerful  explosive 
in  common  use  upon  certain  parts  of 
defendant's  premises.  It  may  be  that 
the  officers  of  defendant  were  not  neg- 
ligent or  to  blame  for  the  presence  of 
the  explosive  in  the  building,  but  the 
right  of  the  employee  to  compensation 
does  not  arise  out  of  tort,  bnt  exists 
by  reason  of  the  provisions  of  the 
Workmen's  Compensation  Act,  which 
defendant  had  not  rejected." 

So,  where  a  workman,  who,  in  the 
course  of  his  employment,  was  sitting 
on  a  wagon  which  was  being  drawn  by 
a  traction  engine,  fell  from  the  wagon 
In  an  attempt  to  recover  his  pipe  which 
he  had  dropped,  an  award  of  compensa- 
tion for  the  injury  received  was  sus- 
tained. M'l^uchlan  v.  Anderson 
(1911)  48  Scot  L.  R.  849,  4  B.  W.  C. 
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C,S76.  The  Lord  President  said:  "He 
had  a  riffht  to  be  at  the  place,  riding 
on  or  walking  beside  the  wagons  he 
was  with  in  the  time  during  which  he 
was  employed,  because  the  accident 
happened  during  the  actual  period  of 
transit;  and  he  was  doing  a  thing 
which  a  man  while  working  may  rea- 
sonably do.  A  workman  of  his  sort 
may  reasonably  smoke,  he  may  rea- 
sonably drop  his  pipe,  and  he  may  rea- 
sonably pick  it  up  again." 

It  is  not  unreasonable  for  workmen 
to  smoke  out  of  doors  during  intervals 
of  work,  where  It  does  not  interfere 
with  their  duties,  says  the  Pennsylva- 
nia supreme  court  in  Dzikowska  v. 
Superior  Steel  Co.  (1918)  269  Pa.  678, 
L.R.A.1918F,  888,  103  Atl.  361,  in  af- 
firming an  order  awarding  compensa- 
tion in  the  case^of  an  injury  to  a  work- 
man by  fire,  when,  during  a  lull  in  the 
work,  he  struck  a  match  to  light  a 
cigarette,  which  ignited  the  oil-soaked 
apron  which  the  work  required  him  to 
wear. 

An  award  of  compensation  was  sus- 
tained in  Haller  v.  Lansing  (1917)  196 
Mich.  768,  L.R.A.1917E,  324,  162  N. 
W.  835,  for  an  injury  to  a  city  em- 
ployee engaged  in  outdoor  work  in  in- 
clement weather,  caused  by  the  ex- 
plosion of  vapor  from  a  gasolene  can 
in  a  tool  house  used  in  connection  with 
the  work,  to  which  he  had  gone  for 
shelter  while  eating  his  dinner,  when 
he  struck  a  match  to  light  his  pipe. 
The  court  said :  "As  before  stated,  in 
seeking  shelter  there  during  the  noon 
intermission,  he  did  a  reasonable  and 
natural  thing*  under  existing  condi- 
tions, might  reasonably  light  his  pipe 
at  such  a  time,  was  doing  no  forbidden 
thing,  incurring  no  apparent  risk,  and 
violating  no  known  rule  of  his  em- 
plo3>inent." 

Injuries  to  a  ship  carpenter  by  be- 
ing burned  from  a  fire  caused  by  a 
shore  laborer,  who,  after  lighting  his 
cigarette,  threw  the  match  while  yet 
burning  into  some  shavings,  are  caused 
by  accident  arising  out  of  the  employ- 
ment, since  the  carpenter  was,  in  his 
employment,  required  to  work  among 
shavings,  and  had  gotten  oil  upon  his 
trousers  in  the  course  of  his  work. 
MansoD  t.  Forth  &  C.  S.  S.  Co.  [1918] 


S.  C.  921,  50  Scot.  L.  R.  687,  [1913]  W. 
C.  &  Ins.  Rep.  399,  6  B.  W.  G.  C.  830. 
'  An  employee  in  an  oil  refinery  who 
went  into  his  locker  room  for  some 
unknown  reason  and  after  a  short  time 
rushed  out  with  his  shirt,  which  was 
highly  inflammable  because  of  oil,  in 
flames,  may  be  found  to  have  suffered 
injuries  from  the  fire  by  accident  aris- 
ing out  of  his  employment,  where 
going  into  the  locker  nxHU  'was  not 
forbidden,  and  there  was  in  the  locker 
room  an  exposed  gas  jet  from  which 
the  fire  might  have  been  communicated 
to  his  shirt;  and  even  if  it  could  be 
found  that  the  fire  was  caused  by  his 
lighting  a  match  for  the  purpose  of 
smoking,  it  would  not  prevent  a  re- 
covery, since  smoking  was  not  forbid- 
den. Chludzinski  v.  Standard  Oil  Co. 
(1916)  176  App.  Div.  87,  162  N.  Y, 
Supp.  225.  The  court  said :  **Smoking 
was  not  prohibited,  and  if  an  employee 
had  a  leisure  moment  there  was  no 
reason  why  he  might  not  smoke. 
Smoking  in  the  factory  during  busi- 
ness hours  by  an  employee,  when  not 
prohibited,  cannot  deprive  him  of  the 
benefit  of  the  law." 

Of  course,  if  the  act  of  the  employee 
in  indulging  in  smoking  or  in  pre- 
paring to  smoke  takes  him  entirely 
outside  of  the  employment,  no  recov- 
ery for  compensation  is  allowable,  not 
because  of  the  smoking,  but  because 
injuries  in  such  cases  cannot  be  said 
to  arise  out  of  and  in  the  course  of  the 
emplojrment. 

Thus  an  employee  tii  a  tinner,  who, 
while  riding  on  a  conveyance  of  the 
employer  from  the  place  of  business 
to  the  place  where  work  was  being  car- 
ried on,  leaves  the  wagon  to  go  to  a 
drug  store  to  purchase  tobacco  for  his 
own  use,  and  is  struck  and  instantly 
killed  by  a  passing  automobile,  does 
not  suffer  injury  arising  out  of  and  in 
the  course  of  the  employment  Be 
Betts  (1918)  —  Ind.  App.  — ,  118  N. 
E.  661.  The  court  said:  "Of  course, 
it  cannot  be  said  that  Betts,  while  on 
an  errand  for  himself,  was  doing  any 
service  required  by  his  employment, 
and  we  are  unable  to  see  wherein  his 
employment  exposed  him  to  the  haz- 
ard or  danger  which  resulted  in  his 
death.  To  illustrate  our  meaning  If 
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the  employment  of  the  injured  party 
had  been  of  the  kind  to  take  him  on  a 
roofp  and  in  going  for  his  tobacco  he 
had  slipped,  or  for  any  other  cause 
had  fallen  from  the  roof  and  been  in- 
jured^  we  can  see  a  connection  be- 
tween the  employment  and  the  injury, 
in  that  his  employment  placed  him 
where  the  hazard  of  indulging  in  his 
tobacco  was  increased.  In  the  instant 
ease  the  employment  did  not  keep  de- 
ceased on  the  Btx«et  as  a  pedestrian. 
If  it  could  be  said  to  expose  him  to 
any  dangers  of  the  street,  other  than 


that  to  which  the  public  generally  are 
exposed,  it  was  the  danger  of  travel- 
ing in  a  vehicle  to  and  from  his  work. 
In  other  words,  as  a  pedestrian  on  the 
street  going  for  his  tobacco,  his  em- 
ployment exposed  him  to  no  danger 
that  would  not  have  been  incurred  by 
any  other  pedestrian  on  a  like  errand, 
nor  was  he  exposed  to  any  hazard  dif- 
ferent from  or  in  excess  of  the  hazard 
to  which  he  would  have  been  exposed 
when  on  such  errand,  ^ough  he  had' 
not  been  engaged  in  the  employment 
indicated."  W.  M.  a 


W.  A.  LESSENGER,  Appt, 

V, 

CITY  OF  HARLAN,  Iowa,  et  al. 

t«wa  Supreme  Court  —  September  17,  191Sm 
(—  Iowa.  — ,  168  N.  W.  SOS.) 

Water  —  gathering  in  sewers  —  hastening  flow  —  liability. 

1.  A  municipal  corporation  X8  not  liable  to  the  owner  of  private  prop- 
erty for  gathering  surface  water  within  its  limits  and  carrying  it  along 
the  natural  course  of  drainage  and  casting  it  upon  such  property,  if  the 
water  would  have  reached  the  point  where  it  was  discharged  without 
artificial  interference,  although  it  would  not  have  done  bo  as  quickly  as  it 
does  throui^  the  sewer. 

[See  note  on  this  question  beginning  on  page  1530.] 

Municipal  corporation  —  liability  for    to  divert  water  from  its  natural  course^ 


injury  through  authorized  act 
2.  Where  a  city  has  statutory  au- 
thority to  do  a  particular  thing  through 
its  properly  constituted  officers,  it  can- 
not be  held  liable  to  a  citizen  for  con- 
sequences that  follow  the  doing,  in  the 
absence  of  some  showing  of  negligence 
in  the  manner  of  doing. 

[See  19  R.  C.  L.  1088.] 
Water  —  right  to  accelerate  flow. 

8.  A  landowner  may  tile  his  land  in- 
to a  natural  channel  even  though  It 
may  facilitate  the  flow  of  surface 
water  into  the  natural  channel  and  in- 
crease the  volume  of  water  flowing 
i;herein. 

—  casting  water  on  a  neighbor's  prop- 
erty. 

4.  A  landowner  cannot  dig  a  ditch 


and  then  tile  into  that  ditch  and  dis- 
charge the  water  upon  his  neighbor's 

property. 

—  discharge  on  servient  estate. 

6.  The  owner  of  a  dominant  estate 
cannot  concentrate  at  one  point  the 
water  difiFused  over  the  surface  of  his 
own  land  and  discharge  it  in  s  body 
on  the  servient  land. 

Injunction  —  against  casting  water  ok 
property. 

6.  Injunction  will  not  lie  to  prevmt 
a  city  ftom  casting  water  upon  private 
property  if  injury  therefrom  is  not 
shown  or  reasonably  to  be  apprehend- 
ed. 

[See  14  R.  C.  L.  846.] 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  for  Shelby  County 
•(Arthur,  J.)  dismissing  a  petition  filed  to  enjoin  defendants  from  dis- 
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charging  surface  water  upon  plaintiff's  land,  and  also  for  damages. 

firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Af- 


Messrs.  Byers.  Byers,  &  Miller,  for 

appellant : 

A  city  will  not  be  permitted  to  divert 
a  larg^e  quantity  of  surface  water  from 
its  natural  course  in  another  direction 
so  as  to  flow  on  private  property  in 
destructive  quantities  through  a  drain 
or  channel. 

■  Hoifman  v.  Muscatine,  113  Iowa, 
332,  85  N.  W.  17;  Dill.  Mun,  Corp.  4th 
ed.  §§  1045-1051;  Weis  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135;  Ashley  v. 
Port  Huron,  35  Mich.  296,  24  Am.  Rep. 
552;  Gould,  Waters,  §  272. 

The  acts  of  the  defendant  city  in 
constructing  and  maintaining  the  im- 
provements in  question,  and  partic- 
ularly a  sewer  or  drainage  system,  in 
such  a  manner  as  to  discharge  upon 
plaintiff's  property,  made  the  plain- 
tiff's property  a  part  of  such  system 
and  was  a  taking  of  his  property  for 
public  use  without  due  process  of  law 
or  just  compensation. 

Dill,  Mun.  Corp.  4th  ed.  §  992;  Ash- 
ley V.  Port  Huron,  35  Mich.  296,  24 
Am.  Rep.  552;  Talcott  Bros.  v.  Des 
Moines,  134  Iowa,  113, 12  L.R.A.CN.S.) 
696,  120  Am.  St.  Rep.  419,  109  N.  W. 
311;  Hoffman  v.  Muscatine,  supra. 

By  providing  a  drainage  system  for 
the  city  the  defendant  city  was  bound 
to  provide  means  for  taking  care  of 
large'  volumes  of  water,  flowing  with 
great  velocity,  collected  by  this  sys- 
tem. ' 

Indianapolis  v.  Lawyer,  88  Ind.  348. 

The  defendant  city  was  negligent  in 
failing  to  provide  sufficient  means  for 
caring  for  said  water  without  damage 
to  plaintiff  or  others,  and  was  neg- 
ligent in  continuing  to  maintain  said 
storm  sewer  and  outlet  in  the  manner 
herein  shown  after  it  was  known  to 
it,  or,  in  the  exercise  of  reasonable 
diligence  by  its  officers,  should  have 
been  known  to  it,  that  there  were  no 
adequate  means  for  caring  for  such 
water. 

Wheeler  v.  Ft.  Dodge,  131  Iowa,  566, 
9  L.R.A.(N.S.)  146,  108  N.  W.  1057; 
Ashley  v.  Port  Huron,  35  Mich.  296, 
24  Am.  Rep.  552;  Dill.  Mun.  Corp.  4th 
ed.  §§  1045-1051. 

Messrs.  Edward  S.  White,  Cullison . 
&  Cullison,  and  Thomas  H.  Smith,  for 

eneral  rule  the  city  is  not  li- 
'^damage  occasioned  by  the 


mere  grading  of  its  streets,  if  this  is 
done  in  a  prudent  manner. 

Ellis  V.  Iowa  City,  29  Iowa,  229;  Rus- 
sell v.  Burlington,  30  Iowa,  267;  Da- 
mour  V.  Lyons  City,  44  Iowa,  282. 

The  owner  of  the  dominant  estate 
has  the  right  to  conduct  the  water 
falling  upon  his  land,  by  means  of  un- 
derground tile  drains,  into  the  channel 
provided  by  nature  for  the  drainage  of 
his  land,  and  through  such  channel  to 
cast  it  upon  the  servient  estate. 

Vannest  v.  Fleming,  79  Iowa,  638,  8 
L.R.A.  277,  18  Am.  St.  Rep.  387,  44  N. 
W.  906;  Resser  v.  Davis,  100  Iowa,  745, 
69  N.  W.  524;  Hull  v.  Harker,  130 
Iowa,  190,  106  N.  W.  629. 

Where  a  culvert  for  the  drainage  of 
water  did  not  increase  the  quantity 
of  water  on  plaintiff's  land,  or  throw 
it  thereon  in  a  different  manner  from 
that  in  which  it  would  naturally  have 
flowed  thereon,  a  petition  to  enjoin 
the  maintenance  and  use  of  said  cul- 
vert will  be  dismissed. 

Sehrope  v.  Pioneer  Twp.  Ill  Iowa, 
113,  82  N.  W.  466;  Collins  v.  Keokuk. 
91  Iowa,  293,  59  N.  W.  200. 

If  the  surface  water  in  fact  uniform- 
ly or  habitually  flows  off  over  a  given 
course,  having  reasonable  limits  as  to 
the  width,  the  line  of  its  flow  is,  within 
the  meaning  of  the  law  applicable  to 
the  discharge  of  surface  water,  a  wa- 
tercourse. 

Hull  V.  Harker,  130  Iowa,  193,  106 
N.  W.  629;  Lambert  v.  Alcorn,  144  lU. 
313,  21  L.R.A.  611,  33  N.  E.  53. 

Mere  acceleration  of  flow  of  water 
by  reason  of  the  construction  of  t^e 
drainage  is  not  ground  for  damages. 

Hull  V.  Harker,  supra. 

In  injunction  cases,  the  evidence 
must  clearly  and  satisfactorily  show 
that  defendant  is  about  to  materially 
and  unduly  increase  the  flow  of  water 
to  plaintiff's  imminent  damage.  An 
increase  of  flow  of  water  simply  is  not 
sufficient;  there  must  be  a  material 
and  prejudicial  increase. 

Wirds  v.  Vier  Kandt,  131  Iowa,  126, 
108  N.  W.  108. 

A  landowner  may  collect  the  sur- 
face  water  upon  his  land  in  a  channel 
and  discharge  it  into  a  natural  swale 
or  depression,  and  unless  he  substan- 
tially increases  the  volume,  or  dis- 
charges it  in  a  negligent  manner  so 
as  to  injure  his  neighbor,  he  is  not 
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guilty  of  creating  a  nuisance  or  liable 

in  damages. 

Jontz  V.  Northup,  157  Iowa,  6,  137 
N.  W.  1056,  Ann.  Cas.  1915C,  967;  Obe 
V.  Pattat,  151  Iowa,  723, 130  N.  W.  903; 
Manteufel  v.  Wetzel,  133  Wis.  619,  19 
L.R.A.(N.S.)  167,  114  N.  W.  91;  Shaw 
V.  Ward,  131  Wis.  646,  111  N.  W.  671, 
11  A  m.  Cas.  1139. 

A  city  has  the  undoubted  right  to 
grade  its  streets  in  such  way,  time, 
and  manner  as  it  sees  fit,  and  has  the 
right  to  protect  itself  from  surface 
water,  having  the  same  right  as  the 
owners  of  abutting  lots  so  to  protect 
itself. 

Frebnrg  v.  Davenport,  63  Iowa,  119, 
50  Am.  Rep.  737,  18  N.  W.  705;  Cedar 
Falls  V.  Hansen,  104  Iowa,  189,  65  Am. 
St.  Rep.  439,  73  N.  W.  585. 

The  city  has  no  greater  duty  to 
care  for  surface  water  in  the  protec- 
tion of  property  abutting  on  its  streets 
than  the  private  owner  would  have  in 
protecting  an  adjoining  owner  from 
such  injury. 

Cech  V.  Cedar  Rapids,  147  Iowa,  261, 
126  N.  W.  166. 

An  owner  of  lower  land  cannot  re- 


nin. lTI»««T^ 


strain  the  owner  above  him  from  tiling 
his  open  ditches,  on  the  theory  sim- 
ply that  the  location  of  the  tile  below 
the  surface  would  drain  a  greater  area 
more  rapidly  and  carry  additional  wa- 
ter upon  the  lower  land,  which  water 
otherwise  would  evaporate  or  be  th- 
sorbed. 

Flagge  V.  Mensing,  126  Iowa,  737, 
103  N.  W.  152;  Pascal  v.  Donahue,  170 
Iowa,  315,  152  N.  W.  605. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  equity 
to  secure  an  injunction  restraining 
the  defendants,  particularly  the  city 
of  Harlan,  from  discharging  surface 
water  from  its  storm  sewer  upon 
the  lands  of  the  plaintiff.  Damages 
are  also  asked. 

It  appears  that  all  the  territory 
involved  in  this  suit  is  within  the 
corporate  limits  of  the  city.  A 
of  the  platted  portion  of  the  city 
showing  the  streets  and  alleys  is 
herewith  submitted,  and  it  i^ows 
that  immediately  east  and  adjacent 
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to  the  platted  portion,  somewhat  in 
t^e  platted  portion,  are  the  tracks 
of  the  Chicago  Great  Western  Rail- 
way Company,  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company, 
and  the  Chicago  &  Northwestern 
Railway  Company.  Immediately 
east  of  these  tracks  lies  plaintiff's 
land,  consisting  of  115  acres  of  un- 
platted agricultural  land.  The  plat- 
ted portion  of  the  city  is  much  high- 
er tiian  the  land  to  the  east,  and 
much  higher  than  the  land  owned 
by  the  plaintiff.  The  natural  course 
of  drainage  from  tiie  platted  portion 
of  the  city  is  towards  the  east  and 
towards  the  plaintiff's  land. 

Plaintiff  complains  and  says: 
That  the  defendant  city  paved  its 
streets,  and  under  a  portion  of  the 
pavement  has  constructed  and  now 
maintains  a  storm  sewer,  which  re- 
ceives, carries,  and  discharges  the 
surface  water,  which  falls  or  flows 
upon  the  pavement,  onto  plaintiff's 
land ;  that  by  this  means  the  city  arti- 
ficially drains  a  large  portion  of  its 
entire  surface  onto  plaintiff's  prop- 
erty; that  within  said  territory  all 
the  rainfall  and  melting  snow  and  all 
waters  cast  thereon  by  the  street 
sprinklers  and  from  the  flushing  of 
its  hydrants  are  carried  into  this 
sewer  and  through  it  onto  plaintiff's 
property;  that  this  sewer  has  its 
outlet  at  or  near  Fifth  and  Victoria 
streets,  at  which  point  it  empties  its 
waters  rapidly  and  in  large  quanti- 
ties upon  the  property  and  right  of 
way  of  the  Chicago  Great  Western 
Railway  Company,  from  whence  it 
passes  promiscuously  across  the 
right  of  way  of  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company 
and  across  the  right  of  way  of  the 
Chicago  &  Northwestern  Railway 
Company,  upon  plaintiff's  land;  that 
the  outlet  of  said  storm  sewer  is 
neither  at,  in,  nor  near  a  natural 
watercourse  through  which  such 
water  might  be  carried  away ;  that 
if  said  pavement  and  said  storm 
sewer  were  not  maintained  the 
water  which  falls  or  comes  upon 
said  city's  territory  would  evaporate 
or  seep  into  the  ground  and  disap- 


pear, and  only  a  small  portion  of  the 
same  would  find  its  way  to  the  land 
of  plaintiff;  that  some  would  drain 
into  natural  watercourses  in  the 
north  and  south  parts  of  the  city, 
and  would  not  find  its  way  to  plain- 
tiff's land;  that  a  large  portion  of 
the  city's  territory  is  not  naturally 
drained  by  the  swale  through  which 
said  storm  sewer  has  its  outiet;that 
under  the  conditions  complained  of 
all  the  water  that  falls  and  all  that 
comes  upon  the  streets  finds  its  way 
over  the  pavement  into  said  sewer, 
and  tiirough  it  onto  plaintifTs  land. 

It  was  stipulated  upon  the  trial 
that  under  and  by  virtue  of  proper 
enactments,  ordinances,  and  by  reso- 
lutions properly  passed,  defendant 
cily  duly  and  legally  fixed  and  estab- 
lished tiie  permanent  grade  of  its 
several  streets,  including  the  streets 
involved  in  tiiis  controversy,  and 
that  the  grades  so  established  were 
in  accordance  with  the  plan  and 
recommendations  of  a  competent 
capable  engineer,  and  all  done  after 
a  proper  examination  and  survey  by 
said  engineer  of  the  streets  and 
property  abutting  thereon  and  ad- 
jacent thereto ;  that  after  the  grades 
of  the  streets  had  been  planned  and 
surv^ed  and  established;  the  city 
adopted  and  fixed  the  permanent 
grades  of  its  streets,  including  all 
streets  in  controversy,  and  subse- 
quentiy,  by  and  through  its  council 
and  mayor,  under  the  necessary  and 
required  acta,  resolutions,  ordi- 
nances, and  proceedings,  required 
by  law.  caused  said  streets,  includ- 
ing the  streets  involved  in  this 
controversy,  to  be  brought  to  per- 
manent grades,  and  proceeded 
properly  and  lawfully  by  ordinance 
and  resolution  to  pave,  curb,  and 
gutter  the  same,  and  to  provide 
proper  drainage  therefor;  tiiat  the 
bringing  of  said  streets  to  grade, 
and  the  paving  thereof,  and  the  pro- 
viding of  curbs  and  guttezs  there- 
for, as  well  as  the  construction  and 
establishment  of  the  storm  sewer 
and  sewers  herein  involved,  wher- 
ever constructed,  and  especially  at 
the  place  complained  of  by  plaintiff. 
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as  well  as  the  provisions  for  the 
drainage  of  said  streets,  was  all 
done  and  provided  under  the  direc- 
tion and  in  accordance  with  the 
plans,  specifications,  and  survey  of 
an  efficient  and  competent  civil  engi- 
neer employed  by  the  city  for  that 
purpose,  in  the  doing  of  which 
things  the  city  was  in  no  way  care- 
less or  negligent ;  that  in  the  estab- 
lishment of  the  grades,  and  in  doing 
the  work  in  bringing  said  streets  to 
grade,  and  in  the  making  of  said 
improvements  thereon  and  therein, 
all  the  proceedings,  resolutions,  and 
ordinan<^s  were  duly  passed,  adopt- 
ed, and  enacted  and  complied  with 
as  by  law  provided,  and  all  notices 
required  by  law  in  the  making  of 
said  improvements  and  in  the  estab- 
lishment df  said  grades  were  duly 
and  legally  given. 

A  city  is  authorized  under  our 
statute  to  bring  its  streets  to  grade. 
This  involves  the  idea  of  lowering 
or  raising  them  above  the  natur^ 
level  of  ti^  ground  at  points  where 
the  necessities  of  travel  demand  a 
lowering  or  raising.  It  has  the 
power  to  open,  grade,  and  improve 
its  streets,  and  this  involves  grad- 
ing, paving,  and  guttering.  ^  de- 
termining the  necessity  for  these,  it 
acts  in  a  legislative  capacity,  and  is 
not  answerable  for  error  of  judg- 
ment in  this  respect.  In  the  very 
nature  of  things,  the  changing  of 
agricidtural  or  rural  lands  into  city 
territory  necessitates  some  disturb- 
ance of  the  surface  of  the  ground, 
and  out  of  thiB  inevitably  grows  a 
disturbance  of  the  surface  drainage 
of  the  ground.  Where,  in  the  exer- 
cise of  the  rights  given  it  hy  stat- 
ute, it  follows  the  requirements  of 
the  statute,  it  is  not  liable  for  con- 
sequences that  follow  the  doing  of 
the  act,  without  some  showing,  at 
least,  of  negligence  in  the  manner  of 
the  doing.  It  is  not  liable  for  re- 
sults that  follow  the  discharge  of  its 
public  duties  without  negligence. 

Where  a  city  has  au^ority,  un- 
der Uie  statute,  to  do  a  particular 
thing  through  its  properly  consti- 
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tuted 
liable 

for  consequences 
that  follow  the  do- 
ing, in  the  absence 
of  some  showing 
of  negligence  in  the  manner  of  the 
doing.  A  natural  person  has  the 
right  to  a  proper  and  profitable  use 
of  his  own  land,  and  if,  in  the  exer- 
cise of  such  right,  without  fault  or 
negligence,  loss  unavoidably  occurs 
to  his  neighbor,  the  neighbor  is 
without  remedy.  Cities  and  towns 
as  such  certainly  are  invested  with 
as  much  immunity  in  the  exercise  of . 
rights  over  their  property  as  indi- 
viduals. If  in  the  doing  of  these 
things,  which  it  has  the  right  to  do 
under  ihe  law  for  the  public  good, 
and  for  the  proper  and  profitable 
use  of  its  own  territory,  it  causes, 
without  negligence,  injury  to  a  citi- 
zen, the  citizen  is  without  remedy. 
If  we  should  hold  the  city  liable  to 
individuals  for  consequential  dam- 
ages resulting  solely  from  the 
improvement  of  the  city  in  the  grad- 
ing, guttering,  and  paving  of  its 
streets,  done  properly  and  in  strict 
accordance  with  the  requirements  of 
the  statute,  upon  a  simple  showing 
that  injury  occurred  from  the  doing, 
without  any  showing  of  ne^igence 
in  the  manner  of  the  doing,  we 
would  be  going  a  long  way  in  pre- 
venting any  improvement.  If  we 
should  hold  that  the  cit^  is  liable  to 
a  citizen  for  consequential  damages, 
upon  the  simple  showing  that  the 
city,  in  the  lawful  exercise  of  its 
right,  without  negligence  in  the 
manner  of  the  doing,  graded  its 
streets,  paved  and  guttered  them, 
and,  as  an  incident  thereto  and  a 
consequence  thereof,  the  surface 
water  was  diverted  from  the  course 
it  pursued  in  the  state  of  nature,  we 
would  throw  in  the  way  of  public 
improvement  insurmountable  stum- 
bling blocks. 

This  would  be  especially  true 
where  it  is  not  shown  that  the  city, 
by  the  exercise  of  reasonable  care 
and  thoughtf ulness  for  the  safety  of 
the  citizen,  could  have  done  the 
work  complained  of  in  any  other 
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manner,  Thfe  act  of  the  city  in  de- 
termining the  necessity  for  the  work 
is  legislative.  The  doing  of  the 
work  and  the  manner  of  the  doing 
may  be  ministerial.  Where  there  is 
no  fault  in  the  doing,  or  in  the  man- 
ner of  the  doing,  it  cannot  be  held 
liable  for  consequential  damages 
flowing  from  the  exercise  of  the 
right  to  do. 

So  much  for  the  general  proposi- 
tion. Concretely,  however,  we  are 
met  by  the  proposition  that  a  citi- 
zen has  no  right  to  divert  water 
from  the  course  of  its  natural  drain- 
age, and  cast  it  upon  the  land  of  his 
neighbor  in  greater  quantities  or  in 
any  other  manner  than  it  would  go 
in  the  course  of  nature.  The  citi- 
zen may  tile  his 
land  into  a  natural 
channel  on  his  land, 
even  though  by  doing  so  it  may  fa- 
cilitate the  flow  of  surface  water 
into  the  natural  channel.  He  may 
lay  tile  in  a  natural  channel  or 
watercourse  on  his  own  land,  even 
though  the  effect  of  it  is  to  facili- 
tate the  flow  of  water  along  the 
channel.  He  may  tile  his  land  into 
a  natural  channel  or  watercourse, 
even  though  it  increases  the  volume 
of  water  that  flows  into  the  natural 
channel  or  watercourse.  In  doing  so 
he  does  no  wrong  for  which  he  is 
answerable,  providing  the  waters 
brought  into  and  discharged  are 
ultimately  released  at  the  same  place 
at  which  they  would  have  been  dis- 
charged in  the  course  of  nature.  We 
are  speaking  now  of  surface  water, 
and  the  fact  that  evaporation  and 
seepage  are  interfered  with  does 
not  change  the  situation.  Of  course, 
a  citizen  cannot  dig  a  ditch  and  di- 
^,  *  vert  the  water  from 
oM-aneiKhbova   its  natural  course, 

property.  ^ 

that  ditch  and  discharge  the  waters 
upon  his  neighbor ;  but  if  there  is  a 
natural  watercourse,  or  a  course 
through  which  the  water  naturally 
flows  from  the  surrounding  countxy 
in  a  state  of  nature,  he  may  tile  his 
land  into  it,  and  of  this  his  lower 
neighbor  cannot  complain. 

It  is  claimed,  however,  that  in 


Victoria  street  the  plaintiff  placed  a 
storm  sewer,  into  which  was  gath- 
ered the  waters  coming  from  the 
other  streets,  and  through  this  sew- 
er the  water  from  the  city  was 
carried  in  a  body  to  and  discharged 
at  a  point  near  ttie  northwest  comer 
of  plaintilFs  land.  Now,  if  this 
water  gathered  into  this  sewer  did 
not  naturally  gather  there,  or  its 
course  was  changed  and  it  was 
forced  there  by  the  change,  and  the 
sewer  was  placed  to  receive  it  and 
carry  it  in  a  body  onto  plaintiff's 
land,  there  would  be  force  in  plain- 
tiff's contention.  The  record,  how- 
ever, discloses  that  the  street  in 
which  this  storm  sewer  was  laid, 
and  streets  leading  into  it,  were 
natural  outlets  for  the  surface 
water  before  the  storm  sewer  was 
laid ;  that  practically  the  Whole  sur- 
face water  of  the  city  tends  towards 
this  point;  that  the  surface  water 
of  the  city  in  the  course  of  nature, 
unaffected  by  any  act  of  the  city, 
had  a  natural  outlet  at  this  point; 
that  deep  gullies  had  been  washed 
in  these  streets,  and  that  these  gul- 
lies received  and  carried  water  from 
the  city  to  the  west,  and  discharged 
it  practically  at  the  point  where  Uiis 
sewer  discharges.  This  sewer  was 
laid  in  the  gullies,  and  received  the 
same  water  practically  that  was  re- 
ceived by  these  gullies,  and  dis- 
charged it  practically  at  the  same 
place,  with  practically  the  same  con- 
sequential injury  to  plaintiff's  land. 
The  city  haA  not  changed  the 
natural  course  of  drainage,  but  has 
availed  itself  of  natural  conditions 
that  existed  there,  which,  before  the 
putting  in  of  the  sewer,  served  the 
same  purpose  that  the  sewer  serves. 
It  cannot  be  said  that  the  city  gath- 
ered the  waters  from  this  territory 
into  this  channel  and  discharged  it 
upon  the  plaintiff.  The  waters 
naturally  came  there,  came  there  in 
the  course  of  nature,  facilitated  per- 
haps somewhat  by  the  paving  in 
reaching  there;  but  practically  the 
same  waters  came  to  this  street  and 
passed  through  the  gullies  to  the 
same  point  at  which  this  sewer  pipe 
was  laid. 
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It  is  shown  in  the  instant  case 
that  in  grading,  paving,  and  gutter- 
ing the  streets  of  the  defendant  city 
very  little,  if  any,  disturbance  was 
made  in  the  general  surface  of  the 
ground  as  it  existed  before  the  work 
was  begun.  Any  change  in  the 
course  that  the  surface  water  may 
'  have  pursued  before  the  improve- 
ment is  at  best  but  slight,  and  only 
follows  as  an  incident  to  the  exer- 
cise of  the  right  to  grade,  pave,  and 
gutter  its  streets.  No  obstructions 
have  been  placed  in  the  way  of  the 
natural  flow  of  water;  no  barriers 
have  been  erected ;  no  cuts  have  been 
made  or  ditches  dug  to  divert  the 
water  from  its  natural  channels. 
Any  disturbance  in  the  course  of  the 
surface  water  as  it  existed  before 
the  work  was  done  by  the  city  can- 
not be  traced  to  any  specific  act  done 
by  the  city  to  that  end.  Whatever 
change  in  the  natural  course  of 
water  upon  the  surface  of  the 
ground  within  the  c^ty'^  territory 
may  have  taken  place  is  the  natural 
and  inevitable  result  of  the  exercise 
of  that  right  and  dominion  over  the 
property  within  its  limits  given  to 
it  by  statute.  No  wrong  can  be 
predicated  upon  a 
showing-  that  the 
city  has  exercised 
its  statutory  right 
in  improving  the  territory  within  its 
own  limits  in  the  manner  here 
shown.  In  the  absence  of  any  show- 
ing of  any  positive  act  of  malfeas- 
ance or  misfeasance,  or  of  negli- 
gence in  the  doing  of  the  act,  the 
consequential  damages  resulting 
from  the  act  must  be  borne  by  the 
sufferer  without  complaint. 

It  is  a  general  principle  that  the 
owner  of  the  domi- 
nant estate  cannot 
concentrate  at  one 
point  the  surface  water  diffused 
over  the  surface  of  his  own  land  and 
discharge  it  in  a  body  upon  the 
servient  estate.  This  rule,  however, 
prohibiting  the  concentration  of 
surface  water  at  a  particular  point, 
does  not  apply  to  natural  depres- 
sions or  drains  through  which  the 
surface  water  on  the  higher  land  is. 
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in  the  course  of  nature,  carried  to 
the  lower  land.  The  authorities 
hold  that  the  flow  of  surface  water 
along  such  natural  depressions  or 
drains  ma^  be  hastened  and  inci- 
dentally increased,  by  artificial 
means,  so  long  as  it  is  not  diverted 
from  its  natural  course.  The  rule 
is  well  stated  in  Dayton  v.  Ruther- 
ford, 128  111.  271,  21  N.  E.  198: 
"The  defendant  has  no  right  at  com- 
mon law,  as  the  owner  of  the  domi- 
nant estate,  to  divert  the  waters  of 
the  slough  into  a  channel  wholly 
different  from  that  in  which  they 
would  naturally  run.  The  rule  un- 
doubtedly is  tiiat  the  owner  of  a 
higher  tract  of  land  has  the  right  to 
have  the  surface  water  falling  or 
naturally  coming  upon  his  premises 
by  rains  or  melting  snow  pass  off 
through  the  natural  drains  upon  or 
over  the  lower  or  servient  lands  next 
adjoining;  and  the  owner  of  the 
dominant  heritage  has  the  right,  by 
ditches  and  drains,  to  drain  ma  own 
land  into  the  channels  which  nature 
has  provided,  even  if  the  quantity  of 
water  in  that  way  thrown  upon  the 
next  adjoining  lower  lands  is  there- 
by increased.  But  the  owner  of  the 
higher  lands  has  no  right  to  open  or 
remove  natural  barriers,  and  let 
onto  such  lower  lands  water  which 
would  not  otherwise  naturally  flow 
in  that  direction.  That  would  be  to 
subject  the  servient  heritage  to  an 
unreasonable  burden,  which  the  law 
will  not  permit,  and  against  which 
the  owner  ought  reasonably  to  have 
protection." 

As  to  surface  water  the  same  rule 
is  applied  to  cities.  Robb  v.  La 
Grange,  158  111.  21,  42  N.  E.  77. 
The  owner  of  the  upper  estate  may 
construct  ditches  and  underground 
drains  to  hasten  the  flow  of  surface 
water  into  and  along  the  natural  de- 
pressions or  drainways  on  his  own 
land,  so  long  as  he  does  not  divert 
the  water  from  its  natural  course. 
Bickel  V.  Martin,  115  HI.  App.  367; 
Vannest  v.  Fleming,  79  Iowa,  638, 
8  L.R.A.  277,  18  Am.  St.  Rep.  387, 
44  N.  W.  906;  Dorr  v,  Simmerson, 
127  Iowa,  551,  103  N.  W.  806;  Hull 
v.  Harker,  130  Iowa,  190, 106  N.  W. 
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629 ;  Meixell  v.  Morgan,  149  Pa,  415, 
34  Am.  St.  Rep.  614,  24  Atl.  216.  In 
Manteufel  v.  Wetzel,  133  Wis.  619, 
19  L.R.A.(N.S.)  167, 114  N.  W.  91. 
we  find  the  following  language: 
"Where  the  upper  proprietor  does 
no  more  than  collect  in  a  ditch, 
which  ditch  follows  the  course  of 
the  usual  flow  of  surface  water,  the 
surface  water  which  formerly  took 
the  same  course  toward  the  land  of 
the  lower  adjacent  proprietor,  and 
causes  to  pass  through  this  ditch  the 
surface  water  which  formerly  took 
the  same  course,  but  spread  out  over 
the  surface,  he  has  committed  no 
actionable  legal  wrong  of  which  the 
lower  proprietor  can  complain,  or 
upon  which  such  lower  proprietor 
can  maintain  an  action.  In  other 
words,  causing  surface  water  to  flow 
in  its  natur^  direction  through  a 
ditch  on  one's  own  land,  instead  of 
over  the  surface  or  by  percolation, 
as  formerly,  where  no  new  water- 
shed is  tapped  by  said  ditch,  and  no 
addition  to  the  former  volume  of 
surface  water  is  caused  thereby,  ex- 
cept the  mere  carrying  in  a  ditch 
what  formerly  reached  the  same 
point  on  defendant's  land  over  a 
wider  surface  by  percolation 
through  the  soil  or  by  flowing  over 
such  wider  surface,  is  not,  when  not 
negligently  done,  a  wrongful  or  un- 
lawful act." 

See  also  Peck  v.  Herrington,  109 
111.  611,  50  Am.  Rep,  627;  Aldrittv. 
Fleischauer,  74  Neb.  66,  70  L.R.A. 
301, 103  N.  W.  1084;  Todd  v.  York 
County,  72  Neb.  207,  66  L.B.A.  661, 
100  N.  W.  299. 


We  have  treated  this  case  so  far 
as  involving  only  surface  water. 
We  have  done  this  because  there  is 
no  proof  in  this  record  that  any 
sewage  from  the  city  was  dis- 
charged through  this  sewer  upon 
plaintiff's  land,  and  no  nuisance  is 
shown  to  be  created  from  that 
source. 

As  to  the  first  count  of  plaintiff's 

petition,  based  on  the  thought  that 
the  surface  water  was  diverted  from 
the  city  territory  and  reached  plain- 
tiff's land  in  a  way  that  it  would 
not  have  reached  the  land,  except 
for  such  diversion,  we  think  tin 
court  was  right  in  holding  that  no 
cause  of  action  was  shown. 

As  to  the  second  count  involving 
the  discharge  of  water  from  the 
electric  light  plant  adjacent  to  plain- 
tiff's property,  we  think  the  plain- 
tiff has  shovm  no  cause  of  action, 
for  the  reason  that  he  has  made  no 
basis  for  the  assumption  Uiat  he  has 
suffered  any  damage  by  reason  of 
this  action  of  the  city.  Unless  dam- 
age to  the  plaintiff   „^__ 

IS  snown  to  nave  re-  afcmiut  cMtinc 

suited  from  the  spe- 

cific  act  charged,  or 

damage  is  reasonably  apprehended, 

he  has  no  ground  on  which  to  base 

an  injunction. 

Upon  the  whole  record,  we  think 
the  court  was  right  in  dismissing 
plaintiff's  petition,  and  its  action  is 
affirmed. 

Preston,  Ch.  J.,  and  Weavor  and 
Stevens,  JJ.,  concur. 


ANNOTATION. 

Right  to  haften  by  improvement  of  •treat  or  higbway  die  flow  of  Mrfiace  water 

■long  natanl  dramways. 


The  well-aettled  rule  that  the  flow 
of  surface  water  along  natural  depres- 
sions or  drainwaya  may  be  hastened 
and  incidentally  increased  by  artificial 
means,  so  long  as  the  water  is  not 
diverted  from  its  natural  flow,  has 
been  applied  in  the  improvement  of 
streets  and  highways  by  municipal  au- 
thorities.   Young  v.  Highway  Comrs. 


(1890)  184  nL  569,  26  N.  E.  689 
(obiter) ;  Graham  v.  Eeene  (1892)  143 
III.  425,  32  N.  E.  180  (obiter) ;  Robb 
V.  La  Grange  (1896)  168  UL  21,  42  N. 
E.  77  (obiter);  Palmer  v.  O'Donnell 
(1884)  16  lU.  App.  324  (obiter)  ;  High- 
way Comfs.  V.  Whitsitt  (1884)  15  IlL 
App.  318;  Crohen  v.  Ewers  (1890)  39 
111.  App.  34;  Baldwin  v.  Ohio  Twp. 
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(1904)  70  Kan.  102,  67  L.R,A,  642,  109 
Am.  St  Rep.  414,  78  Pac.  424;  Gardiner 
V.  Camden  (1894)  86  Me.  377,  30  Atl. 
13;  Carroll  v.  Rye  Twp.  (1904)  IS  N. 
D.  458,  101  N.  W.  894;  Hamilton  v. 
Aflhbrook  (1900)  62  Ohio  St.  511,  57 
N.  E.  239,  8  Am.  Neg.  Rep.  118;  Miller 
V.  Newport  News. (1903)  101  Va.  432, 
44  a  £.  712. 

In  Rutherford  v.  Holley  (1887)  105 
N.  Y.  632,  11  N.  E.  818,  an  action 
brought  to  compel  a  municipality  to 
close  a  sluiceway  which  plaintiff 
claimed  discharged  the  surface  water 
onto  a  lot  adjoining  his,  and  then  onto 
his  lot,  the  court,  in  denying  recovery, 
states :  "It  is  not  improbable  that  the 
turnpiking  of  the  street  and  the  con- 
struction of  the  gutters  diipinished  to 
some  extent  the  waste  by  soakage  and 
evaporation,  and  thereby  increased 
somewhat  the  quantity  of  water  which 
collects  at  the  sluice  and  which  is  dis- 
charged onto  the  C^ry  lot  and  ulti- 
mately on  the  plaintiff's  lot  But  it 
would  be  quite  unreasonable  to  hold 
that  every  change  in  the  natural  sur- 
face or  condition  of  land  made  in  the 
improvement  of  a  street  or  highway, 
which  to  any  extent  increases  the  flow 
of  surface  water  on  adjacent  premises, 
constitutes  an  actionable  injury."  The 
court  concludes,  however,  that  the 
municipality,  "in  improving  the  high- 
way, did  not  increase  the  flow  of  sur- 
face water  on  the  plaintiff's  lot  beyond 
what  it  was  prior  to  the  excavation," 
and  therefore  committed  no  wrong  to 
the  plaintiff.  In  Hamilton  v,  Ashbrook 
(1900)  62  Ohio.  St  511,  57  N.  E.  239, 
8  Am.  Neg.  Rep.  118,  a  municipal  cor- 
poration was  held  not  liable  for  dam- 
ages caused  by  the  increased  flow  in 
a  natural  watercourse  as  a  result  of 
the  improvement  of  lots  and  streets 
within  the  territory  whose  waters  nat- 
urally drained  into  the  watercourse. 

The  right  to  increase  the  flow  of 
water  in  natural  drains  has  been  lim- 
ited in  some  cases.  It  is  limited  in 
Noonan  v.  Albany  (1880)  79  N.  Y.  470, 
85  Am.  Rep.  540,  as  follows:  "The 
right  of  a  riparian  owner  to  drain  the 
surface  water  on  his  lands  into  a 
stream  which  flows  through  them,  and 
which  is  its  natural  outlet,  is  an  inci- 
dent to  his  right  as  riparian  owner  to 


the  reasonable  use  of  the  stream.  But 
this  right  is  not,  we  conceive,  an  abso- 
lute right  under  all  circumstances,  ir- 
respective of  the  size  of  the  stream 
or  the  natural  purpose  which  it  sub- 
serves, to  throw  into  it  surface  water 
by  means  of  ditches  or  drains,  when 
by  so  doing  it  will  be  filled  beyond  its 
natural  capacity  and  overflow  and 
flood  the  lands  of  the  lower  proprie- 
tor." In  this  case,  a  city  had,  by 
means  of  sewers  and  tiie  manner  of 
grading  one  of  its  streets,  concen- 
trated the  surface  water  and  sewage 
of  a  large  territory  and  discharged  it 
in  one  body  into  a  small  stream  on 
the  land  of  the  plaintiff,  and  the  court 
states,  with  reference  to  the  limitation 
of  the  right  in  this  particular  case, 
that  "the  stream  into  which  the  sew- 
age and  water  collected  by  the  defend- 
ant found  its  way  was  a  mere  rivulet 
of  water,  the  outlet  of  springs  at  the 
head  of  the  ravine.  ...  In  view  of 
the  character  and  capacity  of  this 
'  watercourse,  it  cannot  we  think,  be 
held  as  matter  of  law  that  there  was 
the  right  in  the  city  to  discharge  Into 
the  stream  the  water  from  Colonic 
street  and  from  the  Lark  street  sewer 
although  by  so  doing  it  would  flood  the 
premises  of  the  plaintiff."  A  city  is 
not  liable  for  increased  flow  of  water 
in  a  natural  drainway,  owing  to  the 
macadamised  surface  of  the  street  and 
the  construction  of  catch  basins  and 
conduits,  unless  by  this  means  the 
drainage  is  increased  to  an  extent  be- 
yond that  which  could  be  accommo- 
dated by  the  watercourse  in  its  natural 
condition.  Smith  v.  Auburn  (1903)  88 
App.  Div.  896,  84  N.  Y.  Supp.  726.  A 
municipal  corporation  which  con- 
structed a  sewer  having  its  outlet  in  a 
natural  watercourse  was  held  liable 
to  the  owner  of  the  land  through  which 
the  watercourse  flowed,  where  there 
was  emptied  into  the  watercourse  a 
greater  body  of  water  than  the  natural 
flow  of  water  through  the  watercourse. 
O'Brien  v.  St.  Paul  (1872)  18  Minn. 
176,  Gil.  163.  It  further  appeared  in 
this  case  that  because  of  the  increased 
flow  of  water  in  the  watercourse  that 
course  had  been  greatly  enlarged,  and 
the  channel  thereof  worn  away  to  a 
much  greater  extent  than  would  have 
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been  caused  by  any  stream  naturally 
flowing'  through  the  watercourse. 

In  Graham  v.  Keene  (1892)  143  lU. 
425,  32  N.  E.  180,  it  was  held  that  the 
public,  represented  by  the  highway 
commissioners,  had  a  right  to  have  the 
surface  water  falling  or  coming  nat- 
arally  upon  the  highway  pass  off  the 
same  through  the  natural  and  usual 
channel  or  outlet,  and  to  construct 
ditches  or  drains  for  the  purpose  of 
conducting  the  surface  water,  and  the 
water  in  a  pond  on  the  highway,  into 
such  natural  and  usual  channel  or  out- 


let, even  if  the  water  carried  upon  the 
lower  lands  was  thereby  increased; 
but  that  they  had  no  right  to  cut 
through  a  natural  ridge  so  as  to  drain 
the  water  of  a  pond  into  a  channel 
which  was  not  its  natural  outlet. 

A  municipality  was  held  not  liable 
for  an  increased  flow  of  water  along 
a  natural  watercourse,  due  to  the  grad- 
ing of  streets  and  highways  in  pur- 
suance of  legislative  authority.  An- 
chor Brewing  Co.  v.  Dobbs  Ferry 
(1896)  84  Hun,  274,  S2  N.  Y.  Supp.  371. 

W.  A.B. 


IOWA  LOAN  &  TRUST  COMPANY 
BOARD  OF  SUPERVISORS  OF  POLK  COUNTY  et  al..  Appts. 

Iowa  Supreme  Oourt— Ootob«r  9,  10X0. 
(—  Iowa,  — ,  174  N.  W.  97.) 

Tax  —  exemption  —  highway. 

1.  The  conveyance  to  the  public  of  an  easement  for  a  highway  is  suffi- 
cient alienation  to  invoke  exemption  from  taxatibn. 

ISee  note  on  this  question  hegifining  on  page  1537.] 


—  upon  land  dedicated  for  highway. 

2.  Dedication  of  land  for  a  public 
highway  rendera  it  nontaxable  to  the 
former  owner,  although  it  has  not  been 

formally  accepted  by  the  public. 

Highway  —  dedication  —  how  effected. 

3.  Dedication  of  land  for  a  highway 
may  be  effected  by  an  intention  to  dedi- 
cate, followed  by  general  public  use 
without  objection. 

[See  8  R.  C.  L.  890,  900.] 


—  dedication  —  unincwporated  town. 
4.  There  may  be  a  common-law  dedi- 
cation by  platting  of  a  highway  in  an 
unincorporated  town,  although  the  stat- 
utes provide  for  platting  only  in  cities 
and  incorporated  towns. 

[See  8  R.  C.  L.  897.] 

—  acceptance  —  user. 

6.  Acceptance  of  a  dedication  of  a 
public  highway  may  be  effected  by  user 
alone. 

[See  8  R.  G.  li.  900;  18  R.  C  L.  34.] 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Polk 
County  (McHenry,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  set 
aside  an  assessment  for  the  construction  of  a  drainage  ditch,  and  to  re- 
strain defendants  from  making  any  assessments  against  the  plaintiff. 


Statement  by  Salinger,  J. : 
The  trial  court  canceled  an  assess- 
ment in  aid  of  the  defendant  drain- 
age district,  and  which  had  been  as- 
sessed against  the  appellee,  and  it 
enjoined  defendants  from  there- 
after making  any  assessment 
against  plaintiff.  Defendants  ap- 
Afflrmed. 


Messrs.  Brockett,  Strauss,  ft  Shaw* 

for  appellants: 

The  establishment  and  care  of  high- 
ways is  an  act  of  sovereignty,  govern- 
mental in  its  nature,  and  while  it  may 
be  delegated,  no  authority  exists  for 
such  establishment  and  care  except  as 
conferred  by  statute. 

Dickinson  County  v.  Fouse,  112  Iowa. 
21,  83  N.  W.  804;  Quinn  v.  Baage,  188 
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Iowa,  426,  114  N.  W.  205;  Weikamp  v. 
Jungers,  150  Iowa,  292,  129  N.  W.  953; 
Elliott,  Roads  &  Streets,  2d  ed.  §  408. 

Authorizations  by  statute  to  a  city 
or  town  are  not  applicable  to  a  county 
or  other  quasi  public  corporations. 

Hanson  v.  Cresco,  132  Iowa,  533,  109 
N.  W.  1109;  Soper  v.  Henry  County,  26 
Iowa.  264;  Jefferson  Coun^  t.  VqxA, 
4  G.  Greene,  367. 

There  can  be  no  dedication  without 
acceptance,  and  such  acceptance  must 
be  made  by  the  proper  authorities. 
User  alone  is  not  sufficient,  even  for  the 
period  of  the  Statute  of  Limitations. 

Elliott,  Roads  &  Streets.  2d  ed.  §  112; 
Uptagraflf  v.  Smith,  106  Iowa,  385,  76 
N.  W.  733;  Haan  v.  Meester,  132  Iowa, 
709,  109  N.  W.  211;  Joseph  v.  Sharp, 
172  Iowa,  254,  154  N.  W.  469;  McAl- 
lister V.  Pickup,  84  Iowa,  70^  50  N.  W. 
656. 

The  board  of  supervisors  is  the  only 
representative  of  tiie  state  of  Iowa  au- 
thorized to  establish  highways,  and  acts 
of  the  county  auditor  vrithout  authori- 
zation or  ratification  by  the  board  of 
supervisors  are  null  and  void. 

Kennedy  v.  Dubuque,  C.  &  U.  B.  Co. 
34  Iowa,  421;  Ressler  v.  Hirshire,  62 
Iowa.  668,  3  N.  W.  613;  Patton  v.  Cass 
County,  13  N.  D.  351,  102  N.  W.  174. 

Jurisdiction  to  establish  highways 
cannot  be  conf^red  eiUier  on  the  board 
of  supervisors  or  the  county  auditor 
estoppel,  < 

Curtis  V.  Pocahontas  County,  72  Iowa, 
161,  33  N.  W.  616;  McCarl  t.  Clarke 
County,  167  Iowa,  14,  148  N.  W.  1016. 

Hr.  Nathan  E.  Coffin,  for  appellees: 

The  acts  of  the  Iowa  Loan  &  Trust 
Company  constituted  an  irrevocable  of- 
fer to  dedicate  tiie  streets  in  the  plat. 

Dubuque  v.  Maloney,  9  Iowa,  460,  74 
Am.  Dec.  358;  14  Cyc.  1176;  13  Cyc. 
455. 

There  was  a  legal  acceptance  of  the 
dedication  on  behalf  of  the  public. 

Snethen  v.  Harrison  County,  172 
Iowa,  81,  152  N.  W.  12;  Rogers  Loco- 
motive Mach.  Works  v.  American  Emi- 
grant Co.  164  U.  S.  559,  41  L.  ed.  552, 
17  Sup.  Ct.  Rep.  188;  11  Cyc.  341 ;  Han- 
son V.  Cresco,  132  Iowa,  533,  109  N.  W. 
1109;  Hamilton  County  v.  Mighels,  7 
Ohio  St.  109;  Schweiss  v.  First  Judicial 
Dist.  Ct.  23  Nev.  226,  34  L.R.A.  602, 
45  Pac.  289;  1  Dill.  Mun.  Corp.  4th  ed. 
23;  Tiedeman.  Mun.  Corp.  §  3;  Ressler 
V.  Hirshire,  52  Iowa,  568,  3  N.  W.  613; 
Ferguson-McKinney  Dry  Goods  Co.  v. 
First  Nat.  Bank,  34  Tex,  Civ.  App.  272, 
78  S.  W.  265;  Dallas  v.  Gibbs,  27  Tex. 
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Civ.  App.  275,  65  S.  W.  81;  Schade  v. 
Albany,  16  N.  Y.  Supp.  262;  Re  Public 
Parks,  53  Hun,  556,  6  N.  Y.  Supp.  779 ; 
Delaware,  L.  &  W.  R.  Co.  v.  Syracuse, 
157  Fed.  700;  Knox  v.  Roehl,  153  Wis. 
239, 140  N.  W.  1121;  Steele  v.  Sullivan, 
70  Ala.  589;  1  Elliott,  Roads  &  Streets, 
8d  ed.  §  169;  13  Cyc.  471;  Cambridge  v. 
Cook,  97  Iowa,  599.  66  N.  W.  884. 

The  public  officials  have  irrevocably 
accepted  the  roads  in  Johnson  Acres, 
Plat  2,  by  other  acts  in  addition  to  the 
filing  of  an  official  plat. 

Keokuk  v.  Cosgrove,  116  Iowa.  189, 
89  N.  W.  983;  Warden  v.  Blakley,  82 
Wis.  690;  Guthrie  v.  New  Haven,  81 
Conn.  308;  13  Cyc.  475;  New  Orleans 
V.  Carrollton  Land  Co.  131  La.  1092,  60 
So.  695;  Smith  v.  Navasota,  72  Tex. 
422,  10  S.  W.  414;  State  v.  Trask,  27 
Am.  Dec.  569,  note. 

The  assessment  is  not  an  "equitable" 
apportionment  of  the  sewer  "according 
to  the  benefits  received." 

Hanson  v.  Proffer,  23  Idaho,  706, 182 
Pac.  573;  13  Cyc.  494. 

Salinger,  J.,  delivered  the  opimon 
of  the  court: 

I.  The  essence  of  the  claim  of  ap- 
pellee is  tiiat  the  tax  is  void  because 
by  platting  and  selling  lots  the  land 
sought  to  foe  taxed  is  a  public  high- 
way. 

If  we  apprehend  It  correctly,  ap- 
pellant contends  that  a  highway 
may  not  be  established  by  dedica- 
tion, and  that,  without  some  formal 
act  on  the  part  of  the  taxing  power 
or  tax-collecting  authorities  (not 
performed  here) ,  sequestrating 
lands  for  use  as  a  public  highway, 
there  can  be  no  exemption  from 
taxation  on  the  ground  of  the  exist- 

highway.  We  deem  **die«te*  tor 
it  well  settled  that 
this  position  is  untenable.  We  said 
in  Valley  Junction  v.  McCurnin,  180 
Iowa,  510, 163  N.  W.  345,  "The  law 
with  reference  to  the  common-law 
dedication  of  a  highway  or  street 
is  fully  settled,"  and  see  Buncombe 
V.  Powers,  75  Iowa,  185,  39  N.  W. 
261.  There  can  be  a  highway  either 
by  prescription,  dedication,  or  by 
estoppel.  Baldwin  v.  Herbst,  64 
Iowa,  168-170,  6  N.  W.  257;  Joseph 
V.  Sharp,  172  Iowa,  254,  154  N.  W. 
469;  Casey  v.  Tama  County,  75 
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Iowa,  661,  37  N.  W.  138;  13  Cyc. 
437.  To  the  same  effect  is  the  re- 
cent case  of  Long  v.  Wilson,  — 
Iowa,  — .  173  N.  W.  76,  and  Steele 
V.  Sullivan,  70  Ala.  589.  That  there 
are  statutes  providing  for  formal 
establishment  does  not  affect  the 
power  to  create  a  highway  by  dedi- 
cation and  acceptance  or  order  of 
conrt.  Mosier  v.  Vincent,  34  Iowa, 
478,  479;  Casey  v.  Tama  County, 
75  Iowa,  661,  37  N.  W.  138;  13  Cyc. 
441.  The  dedication  need  not  be  in 
writing  nor  formal.  New  Orleans, 
v.  Carrollton  Land  Co.  131  La.  1092, 
60  So.  695 ;  Knox  v.  Roehl,  153  Wis. 
289,  140  N.  W.  1121.  It  may  be 
worked  by  an  intention  to  dedicate, 
aiKhwmr-  followed  by  general 
«eai«w«ioB-  public  use  without 
%mw^^^  objection.  Id.  We 
said  in  Joseph  v.  Sharp,  172  Iowa, 
254,  154  N.  W.  469,  that  while  use 
alone  will  not  cause  a  traveled  way 
to  ripen  into  a  highvray,  use,  plus  a 
claim  of  right  with  notice,  acqui- 
esced in  for  ten  years,  will  have  that 
effect  To  the  same  effect  is  Mc- 
Allister V.  Pickup,  84  Iowa,  70,  50 
N.  W.  556.  All  that  we  can  find  in 
Haan  v.  Meester,  132  Iowa,  709, 109 
N.  W.  211,  cited  by  appellant,  is 
that,  while  use  alone  is  not  sufficient 
to  establish  a  highway,  evidence 
that  the  same  has  been  used  by  l^e 
public  for  a  period  of  years,  during 
which  time  the  plaintiff  and  his 
grantors  have  made  no  objections  to 
its  improvement  for  travel,  will  sup- 
port a  finding  of  its  existence  by 
prescription  and  dedication.  The 
point  is  as  well  disposed  of  in  Steele 
V.  Sullivan,  supra,  as  it  is  anywhere, 
and  it  is  tiiere  held  that  a  dedica- 
tion of  land  to  public  use  as  a  high- 
way is  not  required  to  be  in  writing, 
but  may  be  made  by  any  act  or 
declaration  of  the  owner,  manifest- 
ing an  intention  to  devote  the  prop- 
erty to  such  public  use. 

II.  This  settles  that  there  can  be 
a  public  street  without  formal  es- 
tablishment. The  next  question  is 
whether  the  court  erred  in  holding 
that  such  streets  were  the  subject  of 
the  attempted  taxation. 

than  these  appellees  did  may 


amount  to  a  dedication.  The  mere 
duty  to  file  a  plat  for  record  consti- 
tutes between  the  original  owner 
and  the  buyer  of  any  part  or  parcel 
of  the  platted  subdivision,  a  cove- 
nant of  warranty  as  to  some  mat- 
ters. Code  1897,  §  914.  It  may  be 
effected  as  a  common-law  dedication 
by  a  plat  which  is  neither  signed, 
acknowledged,  nor  recorded.  13 
Cyc.  441.  In  many  instances  a  dedi- 
cation has  been  held  established  on 
much  less  of  a  showing  than  we  find 
in  this  record.  13  Cyc.  473;  Knox 
V.  Roehl,  supra;  Warden  v.  Blake- 
ley,  32  Wis.  690;  14  Cyc.  1176  to 
1178.  Mere  acquiescence  in  long- 
continued  use  of  land  as  a  highway 
has  been  held  to  operate  as  a  dedi- 
cation of  the  land  to  the  public  use. 
13  Cyc.  455,  482.  In  Hull  v.  Cedar 
Rapids,  111  Iowa,  466,  83  N.  W.  28, 
a  dedication  was  held  established  on 
evidence  certainly  no  stronger  than 
we  find  here.  In  Hanson  v.  Proffer,. 
23  Idaho,  705,  132  Pac.  573,  it  is 
held  that  the  dedication  was  com- 
plete and  irrevocable  when  the  plat 
was  filed  in  the  proper  office  and 
lots  sold  with  reference  to  it.  We 
have  held  that  where  the  legislature 
lays  off  land  upon  which  a  city  is 
situated  into  lots,  with  streets  indi- 
cated, the  sale  of  such  lots  irrevoca- 
bly dedicates  the  use  of  such  streete. 
Dubuque  v.  Maloney,  9  Iowa,  450,. 
74  Am.  Dec.  358.  Where  the  owner 
lays  out  a  town  and  sells  lots  withi 
reference  to  the  plat  thereof,  the- 
buyers  obtain  every  privilege  repre- 
sented by  such  plat  as  belonging  to 
the  lot  sold.  Dubuque  v.  Maloney,  9 
Iowa,  450,  451,  74  Am.  Dec.  358. 
Where  there  is  a  plat  on  which  the 
owner  lays  off  lots,  blocks,  and 
streets,  and  adopts  such  plat  by  ref- 
erence in  selling,  this  amounts  to  an 
irrevocable  dedication  of  the  streets. 
Corsicana  v.  Anderson,  33  Tex.  Civ. 
App.  596,  78  S.  W.  261;  New  Or- 
leans v.  Carrollton  Land  Co.  131  La. 
1092,  60  So.  695;  13  Cyc.  455  to  458. 

True,  the  dedication  by  plat  does 
not  convey  the  fee  title  to  the  streets 
to  the  buyers  of  lots.  But  it  does 
convey  to  them  and  the  general  pub- 
lic an  easement — ^the  right  to  use 
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the  platted  streets  as  streets.  That 
is  a  sufiScient  alienation  to  invoke 

exemption  from 
Q»-|nmtto»-  taxation.    There  is 

such  exemption  as 
to  confessed  highways,  and  yet  such 
highways  do  not  convey  fee  title  to 
adjacent  lot  owners,  and  not  more 
than  the  right  to  use  as  highways. 
See  Dickinson  County  v.  Fouse,  112 
Iowa,  23,  83  N.  W.  804. 

2a.  It  is  suggested  by  appellant 
that  statutes  providing  for  platting 
and  the  effect  thereof  have  applica- 
tion to  a  city  or  incorporated  town 
only,  and  therefore  have  no  appli- 
cation to  the  plat  in  consideration. 
There  is  a  statement  in  Kenwood 
Park  v.  Leonard,  177  Iowa,  at  pages 
341, 342, 158  N.  W.  655,  that  statute 
provisions,  to  the  effect  that  the  re- 
cording of  plats  is  equivalent  to  a 
deed  in  fee  simple  of  such  i>ortion 
of  the  premises  as  is  set  apart  for 
streets,  relates  to  streets  in  cities 
and  towns,  and  not  to  those  in  un- 
incorporated villages.  While  there 
is  an  abstract  discussion  of  the  dif- 
ference between  incoi^orated  and 
unincorporated  towns  in  Hanson  v. 
Cresco,  132  Iowa,  533,  109  N.  W. 
1109,  it  is  scarcely  relevant  to  any- 
thing involved  here.  And  the  case 
holds  that  while  the  word  "munici- 
palitjr"  is  ordinarily  used  in  its 
technical  sense,  it  should  not  be  so 
dealt  with  in  that  case,  and  has  not 
been  so  dealt  with  in  others.  It  af- 
fords no  support  to  appellant.  All 
we  can  ilnd  in  Soper  v.  Henry  Coun- 
ty, 26  Iowa,  264,  is  that  the  duty  of 
repairing  roads  is  not,  by  the  stat- 
ute, imposed  on  the  coun^  as  a  cor- 
poration, but  on  the  respective  road 
districts,  and  that  the  county  is  not 
liable  for  the  default  of  the  road  dis- 
trict or  its  officers,  and  l^at  incor- 
porated towns  and  cities  are  held  to 
a  much  more  extended  liability  than 
counties  or  school  road  districts, 
even  where  the  latter  are  declared 
to  be  invested  with  corporate  ca- 
pacity. Now,  while  the  Leonard 
Case  does  make  a  distinction  be- 
tween incorporated  and  unincorpo- 
rated towns,  that  distinction  is  that, 
while  as  to  incorporated  towns  the 


platting  gi^  the  fee-simple  title  in 
the  streets  to  the  municipality,  the 
filing  of  the  plat  where  the  lands  are 
in  an  unincorporated  town  has 
merely  the  effect  of  giving  "the  pub- 
lic at  large  the  privilege  of  passing 
over  and  using  the  land  so  set  apart 
as  a  public  highway  for  public 
travel.  The  public  acquired  a  right 
to  an  easement  in  the  land  so  set 
apart  for  the  purposes  for  which  it 
was  set  apart."  The  case  quotes 
from  Burroughs  v.  Cherokee,  134 
Iowa,  429,  109  N.  W.  876,  as  fol- 
lows :  "The  recording  of  the  plat  is 
a  tender  of  the  conveyance  of  por- 
tions set  apart  as  streets  and  alleys 
for  such  use  to  a  municipality,  and 
continues  until  shown  to  have  been 
withdrawn." 

The  Leonard  Case  continues :  "To 
an  incorporated  city  or  town  the  ten- 
der ia  in  fee.  .  .  .  To  an  unin- 
corporated village  it  is  the  tender 
of  an  easement  in  the  land  set 
apart,"  and,  "A  plat  amounts  simply 
to  a  dedication — a  solemn  written 
act  of  dedication.  It  is  the  solemn 
written  evidence  of  an  intent  to  ded- 
icate." 

We  conclude  that,  notwithstand- 
ing that  this  plat  „^  ^ 
did  not  deal  with  S.*Sfr«t1i»- 
an       incorporated  j'»«jje®'p»»»*«* 
town,  it  worked  a 
common-law  dedication. 

in.  To  work  an  exemption  from 
taxation  acceptance  of  the  dedica- 
tion is  essential,  and  we  now  turn 
to  the  question  whether  the  evidence 
sustains  the  finding  below  that  there 
was  sufficient  acceptance. 

The  appellant  contends  that  ac- 
ceptance must  be  made  by  the  prop- 
er authorities,  and  that  user  alone, 
even  if  continued  for  the  period  of 
the  Statute  of  Limitations,  is  not 
sufficient  The  acceptance  need  not 
necessarily  be  by  the  municipality 
or  by  public  authority.  It  may  be 
by  the  general  public.  The  dedica* 
tion  grants  an  easement — one  for 
every  individual  in  a  community  to 
pass  and  repass  over  the  same.  An- 
other way  of  saying  that  acceptance 
can  be  worked  by  the  general  pub- 
lic.  State  v.  Maloney,  9  Iowa,  451, 
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74  Am.  Dec.  358.  As  said  in  Dickin- 
son V.  Fouse,  112  Iowa,  at  page  23, 
83  N.  W.  804,  the  only  effect  of  es- 
tablishment is  that  the  public  at 
large  obtains  the  privilege  of  pass- 
ing and  repassing.  Very  slight  evi- 
dence is  required  to  establish  ac- 
ceptance by  the  public  of  lands  dedi- 
cated for  an  alley.  Cambridge  v. 
Cook,  97  Iowa,  599,  66  N.  W.  884. 

Acceptance  may  be 
-|«eeeptue«-  inferred  from  pub- 
lic use,  and  that  use 
need  be  only  such  as  the  public 
wants  and  necessities  demand.  Keo- 
kuk V.  Cosgrove,  116  Iowa,  at  page 
194,  89  N.  W.  983. 

The  acceptance  may  be  so  worked 
by  the  public  entering  upon  the  land 
and  enjoying  the  privileges  offered 
—briefly,  by  user.  And  when  the 
user  is  relied  on  to  raise  a  presump- 
tion of  dedication,  the  duration  of 
the  use  is  wholly  immaterial.  13 
Cyc.  465,  466.  And  such  acceptance 
may  be  manifested,  among  other 
methods,  by  long  and  uninterrupted 
use  on  part  of  the  public  without  ob- 
jection. Steele  v.  Sullivan,  70  Ala. 
589.  It  may  be  shown  by  acqui- 
escence in  the  use  of  the  land  as  a 
public  street  for  fourteen  years,  with 
acts  indicating  acquiescence  on  part 
of  the  owner.  Hull  v.  Cedar  Rapids, 
111  Iowa,  466,  83  N.  W.  28. 

A  formal  acceptance  on  part  of 
the  public  of  property  dedicated  to 
the  public  use  is  neither  necessary 
nor  practicable.  New  Orleans  v. 
Carrollton  Land  Go.  131  La.  1092, 
60  So.  695.  And  acceptance  by  the 
public  is  presumed  where  it  is  shown 
that  the  claimed  highway  is  of  com- 
mon convenience  and  necessity,  and 
therefore  beneficial  to  the  public  It 
is  stipulated  that  the  claimed  street 
ie  the  sole  means  of  access  to  many 
of  the  lots.  And  the  principal  evi- 
dence of  its  beneficial  character  will 
be  the  actual  use  as  a  highway, 
without  objection,  by  those  who 
have  occasion  to  use  it.  Guthrie  v. 
New  Haven,  31  Conn.  308. 

We  find  that  the  use  of  the  dedi- 
cation with  and  co-operation  of  the 
dedicator  sustains  the  finding  that 
there  was  acceptance. 


3a.  There  is  a  vigorous  contro- 
versy over  whether  action  on  part 
of  the  county  auditor  works  an  ac- 
ceptance, lliere  is  no  occasion  to 
decide  it.  One  line  of  evidence  es- 
tablishing that  there  was  an  accep- 
tance is  as  good  as  a  hundred.  And 
as  we  hold  that  evidence,  aside  from 
the  acts  of  the  auditor,  sustains  the 
holding  that  there  was  sufficient  ac- 
ceptance, it  is  immaterial  whether 
other  evidence  sustains  or  fails  to 
sustain  the  claim  of  acceptance. 

3b.  The  cases  of  Corsicana  v.  An- 
derson, 33  Tex.  Civ.  App.  596,  78  S. 
W.  261 ;  Delaware,  L.  &  W.  R.  Co. 
V.  Syracuse  (C.  C.)  157  Fed.  700; 
Cambridge  v.  Cook,  97  Iowa,  599, 
66  N.  W.  884;  Keokuk  v.  Cosgrove, 
116  Iowa,  189,  89  N.  W.  983;  Upta- 
graff  v.  Smith,  106  Iowa,  388,  76 
N.  W.  788;  Smith  v.  Navasota,  72 
Tex.  422, 10  S.  W.  414, 416,  and  New 
Orleans  v.  Carrollton  Land  Co.  131 
La.  1092,  60  So.  696,  are  of  no  bene- 
fit to  the  appellee  or,  for  that  mat- 
ter, to  either  party.  They  are 
either  cases  wherein  it  is  held,  be- 
cause overwhelmingly  shown,  that 
there  was  no  acceptance,  or  cases 
wherein  acceptance  is  shown  by  acts 
of  the  municipality  which  are  not 
found  in  this  record.  And  so  of  13 
Cyc.  469.  We  see  nothing  relevant 
in  Weikamp  v.  Jungers,  150  Iowa, 
292, 129  N.  W.  953. 

IV.  The  question  of  whether  the 
defendants  are  under  duty  to  main- 
tain these  alleged  streets  is  foreign 
to  the  issues,  and  we  will  not  decide 
it  See  13  Cyc  467. 

V.  It  is  suggested  by  the  appellees 
that  if  we  should  not  reverse,  and  so 
hold  that  no  streets  have  been  cre- 
ated by  dedication,  because  so  to 
hold  in  a  cause  wherein  the  buyers 
of  the  lots  are  not  parties  might 
determine  the  rights  of  those  who 
are  not  within  the  jurisdiction  of  tlie 
court.  In  view  of  the  conclusions 
reached,  that  point  needs  no  consid- 
eration. 

VI.  In  view  of  the  condusions 

reached  we  will  not  pass  upon  the 
question  whether  the  tax  in  question 
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is  equitably  apportioned  according  in  question,  and  therefore  the  decree 
to  benefits  received.  below  is  affirmed. 

We  are  of  opinion  that  there  was  Ladd,  Ch.  J.,  and  fivans  and  Pres- 
no  authority  to  asaeBs  the  property    ton,  JJ.,  concur. 

ANNOTATION. 

Necessity  of  acceptance  of  dedicated  street  to'niieve  it  from  tezatkm. 


The  decision  in  the  reported  case 
(IOWA  Loan  &  T.  Co.  t.  Polk  Countt, 
ante*  1532)  to  the  effect  that,  to  work 
an  exemption  tcom  taxation  of  prop- 
erty dedicated  as  a  street,  acceptance 
of  such  dedication  is  essential,  is  sup- 
ported by  the  only  other  case  which 
seems  to  have  passed  upon  the  ques- 
tion, it  having  been  held  in  Traylor  v. 
State  (1898)  19  Tez.  Civ.  App.  86,  46 
S.  W.  81,  that  a  tax  lien  on  proper^ 


cannot  be  defeated  by  proof  of  a  prior 
dedication  thereof  to  the  public  as  a 
"square,"  unless  it  appears  that  the 
public  owned  or  claimed  the  land  by 
virtue  of  such  dedication  at  the  time 
the  tax  was  levied;  in  other  words,  the 
dedication  of  the  property  for  use  as 
a  public  square  did  not  exempt  it  from 
taxation,  in  the  absence  of  an  accept- 
ance thereof  by  the  public.    G.  J.  C. 


OMAHA  CROCKERY  COMPANY,  Appt, 

V, 

C.  H.  CLEAVER  et  aL 
JCanaM  Supreme  Court  — April  19,  X910, 
(104  Kan.  642,  180  Pac.  273.) 

Set-off  —  action  against  partners  — -  claim  of  one  partner. 

1.  In  an  action  upon  a  verified  account  against  two  partners  for  an  In- 
debtedness of  the  partnership,  a  cross  demand  by  one  of  the  partners  in- 
dividually for  damages  to  her,  caused  by  an  unrelated  tort  of  the  plaintiff^ 
cannot  be  used  as  a  set-off  or  counterclaim  against  the  plaintiff's  action. 

[See  note  on  this  gtiestion  beginning  on  page  1541.] 

—  injury  to  partner.  being  poisoned  by  the  wrappings  of  a 

2.  Two  defendants  were  partners  in  former  shipment  of  goods  received 
conducting  a  variety  store.  They  from  the  plaintiff.  Held,  that  such 
bought  a  small  bill  of  goods  from  cross  demand,  not  being  a  mutual  de- 
plaintiff,  and  failed  to  pay  for  them,  fense  to  her  and  her  partner,  cannot 
Plaintiff  sued  the  partners  upon  its  serve  as  a  set-off  or  counterclaim  to 
verified  account.  One  of  the  defend-  plaintiff's  verified  account  against  the 
ants  set  up  a  cross  demand  for  dam-  two  partners. 

ages  to  her  individually,  caused  by  her       [See  24  B.  C.  L.  870.] 

Headnotes  by  Dawson,  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Jewell 
County  (Pickler,  J.)  in  favor  of  defendant  cross  claimant,  in  an  action 
brought  to  recover  the  purchase  price  of  certain  goods  sold  and  delivered 
by  plaintiff  to  defendants.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 

5  A.L.R.— 97. 
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Messrs.  R.  W.  Turner  and  D.  F. 

Stanley^  for  appellant: 

The  motion  to  strike  out  the  portion 
of  the  answering  bill  of  particulars 
which  attempts  to  set  up  a  counter^ 
claim  or  set-off  in  favor  of  the  defend- 
ants should  have  been  sustained. 

Sims  V.  Kennedy,  67  Kan.  383,  73 
Pac.  51;  1  Cyc.  473;  25  Am.  &  Eng. 
£nc.  Law,  2d  ed.  625;  Alexander  v. 
Clarkson,  100  Kan.  294,  L.R.A.1917F, 
1006,  164  Pac.  294;  Priest  v.  Dods- 
worth,  235  III.  613,  85  N.  E.  940,  14 
Ann.  Cas.  340;  Richardson  v.  Penny, 
10  Okla.  32,  61  Pac.  584;  Roberts  v. 
Donovan,  70  Cal.  108,  9  Pac.  180,  11 
Pac.  599;  Hunter  v.  Booth,  84  App. 
Div.  585,  82  N.  Y.  Supp.  1000;  Pope 
Mfg.  Co.  V.  Charleston  Cycle  Co.  55 
S.  C.  528,  33  S.  E.  787;  Ritchie  v. 
Moore,  5  Munf.  888,  7  Am.  Dec.  688; 
Rogers  v.  McMillen,  6  Colo.  App.  14, 
39  Pac.  891. 

The  demurrer  to  defendant's  evi- 
dence should  have  been  sustained. 

Duncan  v.  Chicago,  R.  L  &  P.  R.  Co. 
82  Kan.  230,  108  Pac.  101;  Carruthers 
V.  Chicago,  R.  I.  &  P.  R.  Co.  55  Kan. 
604,  40  Pac.  915;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Rhoades,  64  Kan.  553,  68  Pac. 
58,  11  Am.  Neg.  Rep.  383;  Brown  v. 
Union  P.  R.  Co.  81  Kan.  701,  29  L.R.A. 
(N.S.)  808,  106  Pac.  1001;  Byland  v. 
E.  L  du  Pont  de  Nemours  Powder  Co. 
93  Kan.  288,  L.R.A.1915F,  1000,  144 
Pac.  251,  10  N.  C.  C.  A.  278;  Duncan 
V.  Atchison,  T.  &  S.  F.  R.  Co.  86  Kan. 
11^.  51  L.R.A.(N.S.)  565,  119  Pac.  356; 
Home  Oil  &  Gas  Co.  v.  Dabney,  79  Kan. 
820;  Hart  v.  St.  Louis  &  S.  F.  R.  Co. 
80  Kan.  699,  102  Pac.  1101;  Root  v. 
Gudahy  Packing  Co.  88  Kan.  413,  129 
Pac.  147;  29  Cyc.  419;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Baumgartner,  74  Kan. 
148,  85  Pac.  822,  10  Ann.  Cas.  1094; 
Kahn  v.  Burette,  42  Misc.  541,  85  N.  Y. 
Supp.  1047;  Lewinn  v.  Murphy,  63 
Wash.  356,  L.R.A.1917E,  198,  115  Pac. 
740,  Ann.  Cas.  1912D,  433;  Potter  v. 
Rorabaugh-Wiley  Dry  Goods  Co.  83 
Kan.  712.  32  L.R.A.(N.S.)  46,  112  Pac. 
613;  20  R.  C.  L,  187;  Denver  &  R.  G. 
R.  Co.  v.  Ashton-Whyte-Skillcom  Co. 
49  Utah,  82,  L.R.A.1917C,  768,  162  Pac. 
83,  15  N.  C.  C.  A.  101;  Missouri  P.  R. 
Co.  V.  Columbia,  65  Kan.  390,  58  L.R.A. 
399,  69  Pac.  338;  Obertoni  v.  Boston 
&  M.  R.  Co.  186  Mass.  481,  67  L.R.A. 
422,  71  N.  E.  980,  17  Am,  Neg.  Rep. 
71. 

The  evidence  was  insufficient  to  jus- 
tify the  judgment  against  plaintiff. 

Missouri  P.  R.  Co.  v.  Hollev,  30  Kan. 
474,  1  Pac.  130,  554;  Dail  v.  Taylor, 


151  N.  C.  284,  28  L.R.A.(N.S.)  949,  66 
S.  E.  135;  Wheeler  v.  Laurel  Bottling 
Works,  111  Miss.  442,  L.RJL1916E, 
1074,  71  So.  743;  Long  v.  Chicago,  K. 
&  W.  R.  Co.  48  Kan.  28,  15  L.R.A.  319, 
30  Am.  St.  Rep.'271,  28  Pac.  977;  Atch- 
ison, T.  &  S.  F.  R.  Co.  v,  Wagner,  33 
Kan.  666,  7  Pac.  204,  15  Am.  Neg.  Cas. 
19;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Tin- 
dall,  57  Kan.  719,  48  Pac.  12.  2  Am. 
Neg.  Rep.  141 ;  Carruthers  v.  Chicago, 
R.  I.  &  P.  R.  Co.  66  Kan,  600,  40  Pac. 
915;  29  Cyc.  481. 

Brushing  aside  all  other  considera- 
tions of  the  merits  of  defendants'  case, 
their  restricted  claim  for  damages 
could  only  be  supported  by  a  showing 
of  partnership  loss  of  business  or  of 
profits,  occasioned  by  the  loss  of  de- 
fendant Hodgson's  services. 

Sindelare  v.  Walker,  137  lU.  43,  31 
Am.  St.  Rep.  353,  27  N.  E.  59;  22  Am. 
&  Eng.  Enc.  Law,  2d  ed.  121 ;  O'Brien 
v.  Smith,  42  Kan.  49,  21  Pac.  784;  Ins- 
ley  v.  Shire,  64  Kan.  793.  45  Am.  St. 
Rep.  308,  39  Pac.  713;  Hart  v.  Gerret- 
son  Co.  91  Kan.  669,  138  Pac  595. 

Mr.  W.  R.  Mitchdl  for  appellees. 

Dawson,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  a  Nebraska  corpora- 
tion, brought  this  action  before  a 
justice  of  the  peace  for  the  price 
of  a  small  consignment  of  crodcery 
which  it  had  sold  and  ddivered 
to  the  defendants,  who  were  part- 
ners in  a  variety  store  in  Mankato. 

One  of  the  defendants  answered 
with  a  cross  claim  for  $2,633.45  aa 
damages,  alleging  that,  in  a  simi- 
lar shipment  received  from  plaintiff 
a  few  weeks  earlier,  she  had  been 
poisoned  by  the  wrappings  in  which 
the  crockery  had  been  shipped,  and 
had  sustained  damages  in  loss  of 
health,  and  for  doctor's  bills,  medi- 
cines, nurse  hire,  dressings,  and  at- 
tendance. 

The  pleadings  in  the  district  court 
were  those  used  in  the  justice  court 
where  the  action  had  originated. 

The  cause  was  tried  without  a 
jury;  and  the  evidence  tended  to 
show  that  the  straw,  hay,  exc^dor, 
and  paper  in  which  the  crodcery-  was 
packed  was  infected  with  scmie  viru- 
lent yellow  dust  or  substance  which 
poisoned  defendant's  hands,  face, 
eyes,  and  her  skin  down  to  the  top 
of  her  waist    The  nature  of  the 
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poison  was  not  discovered,  but  it  packing  was  poisonous 
caused  intense  inflammation,  h^r 
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akin  was  red  and  swollen,  her  eyes 
nearly  swollen  shut,  and  a  watery 
substance  exuded  from  her  i^n. 
Other  persons  who  assisted  her 
were  likewise  somewhat  affected, 
and  customers  in  the  store  noticed 
the  peculiar  odor  which  appeared  to 
have  come  from  the  packing  ma- 
terial. The  stuff  was  carried  out  of 
the  store  and  burned.  The  defend- 
ant was  partly  incapacitated  for 
several  months,  and  she  required 
some  volunteer  and  some  paid  help 
to  conduct  her  business  during  her 
indisposition. 

The  evidence  for  the  plaintiff 
tended  to  show  that  the  packing  was 
all  of  clean  and  wholesome  materi- 
als, and  the  work  of  packing  was 
done  in  a  clean  and  wholesome  place 
of  business.  There  was  no  evidence 
as  to  the  condition  of  the  shipment 
when  it  was  received  from  tlie  rail- 
way company. 

At  the  trial,  defendant  waived  all 
her  claims  for  damages  except  for 
"wages"  to  herself  at  $60  per  month 
for  the  time  she  had  lost  through 
her  incapacity. 

The  court  gave  judgment  for  de- 
fendant for  $114.30,  and  plaintiff 
appeals. 

Appellant  urges  many  objections 
to  this  judgment,  the  chief  of  which 
are :  (1)  That  tort  is  not  an  allow- 
able cross  claim  before  a  justice  of 
the  peace  in  an  action  on  a  verified 
account,  and  that  the  district  court 
on  appeal  had  no  greater  jurisdic- 
tion than  the  justice  of  the  peace; 
(2)  that  a  cross  claim  for  a  tort  by 
one  defendant  against  a  plaintiff's 
claim  against  two  defendants  on  an 
account  is  bad  for  want  of  mutual- 
ity ;  (3)  that  defendant's  bill  of  par- 
ticulars was  not  verified;  (4)  that 
defendant  and  cross  claimant  failed 
to  prove  plaintiff's  negligence,  and 
failed  to  prove  that  plaintiff  knew 
or  might  have  known  that  the  wrap- 
pings were  poisonous;  (5)  that 
since  plaintiff  proved  by  unim- 
peached  witnesses  the  wholesome 
and  sanitary  packing  of  the  goods 
by   plaintiff,  the  fact  that  the 


when  the 

goods  were  received  did  not  estab- 
lish a  case  of  negligence  against 
plaintiff  as  alleged  in  "carelessly  and 
negligently"  packing  the  shipment 
of  goods  "in  vtrrappings  which  con- 
tained poison,"  and  "that  the  wrap- 
pings of  said  goods  were  full  of  dust 
and  poison;"  (6)  that  the  evidence 
failed  to  prove  the  damages  which 
were  voluntarily  narrowed  by  de- 
fendant at  the  trial  to  "wages,"  and 
that  a  partner  is  not  entitled  to 
wages  in  the  absence  of  a  partner- 
ship agreement  to  that  effect. 

As  the  court  has  not  been  favored 
with  a  brief  by  appellee  in  answer 
to  these  contentions,  we  will  only 
consider  one  of  them, — one  which 
obviously  disposes  of  the  whole  con- 
troversy. Plaintiff's  action  was 
against  two  defendants^  who,  as 
partners,  were  liable  on  its  verified 
account.  In  an  action  of  that  sort, 
one  of  the  defendants  could  not  set 
up  a  cross  claim  founded  on  a  tort 
personal  to  herself 
against  the  partner-  Ua'/ST  p^'aiT 
ship  liability;  and 
the  reason  is  that 
there  is  want  of  mutuality.  The 
defendants  have  no  community  of 
interest  in  such  cross  demand.  It 
was  wholly  unrelated  to  the  trans- 
action which  is  the  basis  of  the  veri- 
fied account. 

In  25  Am.  &  Eng.  Enc.  Law,  2d 
ed.  524,  525,  it  is  said:  "It  is  also 
a  generally  prevailing  rule  that, 
where  there  are  two  or  more  defend- 
ants jointiy  sued  by  the  plaintiff,  one 
or  more  of  such  defendants  less  than 
all  cannot  set  off  a  debt  due  from 
the  plaintiff  to  him  or  them  only. 
This  rule  will  prevent  the  setting  off 
of  tiieir  several  claims  against  the 
plaintiff  by  each  defendant.  And  in 
an  action  against  a  partnership  the 
indebtedness  .of  the  plaintiff  to  one 
of  them  cannot  be  set  off." 
See  id.,  note  3,  p.  524. 
In  34  Cyc.  727,  728,  it  is  said: 
"As  a  broad  general  rule  a  joint  debt 
cannot  be  set  off  against  a  separate 
debt,  nor  counterclaimed,  nor  can  a 
separate  debt  be  set  off  against  a 
joint  debt,  nor  counterclaimed,  nor 
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pleaded  in  reconvention.  ...  A 
debt  due  by  plaintiff  to  only  part  of 
joint  defendants  cannot  be  set  off 
against'  the  joint  debt  due  to  plain- 
tiff." 

In  Roberts  v.  Donovan,  70  Cal. 
108,  syl.  2,  9  Pac.  180,  11  Pac.  699, 
it  was  said:  "In  an  action  against 
two  or  more  joint  debtors  to  en- 
force their  joint  liability,  the  sum- 
mons being  served  on  all  of  them, 
one  of  the  defendants  cannot  set  up 
by  way  of  counterclaim  a  cause  of 
action  existing  in  his  favor  alone 
against  the  plaintiff." 

See  also  Rogers  v.  McMillen,  6* 
Colo.  App.  14,  39  Pac.  891 ;  Hunter 
V.  Booth,  84  App.  Div.  585,  82  N.  Y. 
Supp.  1000;  Pope  Mfg.  Co.  v. 
Charleston  Cycle  Co.  55  S.  C.  528, 
33  S.  E.  787;  Ritchie  v.  Moore,  5 
Munf .  388.  7  Am.  Dec.  688. 

Causes  of  action  which  the  Code 
permits  to  be  united,  other  than  to 
enforce  liens,  are  those  which  affect 
all  parties  to  such  causes  of  action, 
and  cross  petitioners  are  plaintiffs 
in  effect.  Civ.  Code,  §§  88,  97-102 
(Gen.  Stat.  1901,  §§  4522,  4531- 
4536) ;  Hudson  v.  Atchison  County, 
12  Kan.  140;  Swenson  v.  Moline 
Plow  Co.  14  Kan.  387;  Palmer  v. 
Waddell,  22  Kan.  352;  Dobbs  v. 
Stauffer,  24  Kan.  127;  Jeffers 
-V.  Forbes,  28  Kan.  174;  McGrath 
V.  Newton,  29  Kan.  364;  State  ex 
rel.  Cherokee-Lanyon  Spelter  Co.  v. 
Shufford,  77  Kan.  263,  94  Pac,  137. 

In  State  ex  rel.  Taggart  v.  Addi- 
son, 76  Kan.  699,  704,  92  Pac.  583, 
it  was  said:  "The  third  ground  of 
the  demurrer  seems  to  be  wdl  taken. 
The  petition  contains  as  many  aepa^ 
rate  and  distinct  causes  of  action  as 
there  are  defendants,  and  each  of 
these  several  causes  of  action  de- 
pends upon  its  own  peciiliar  facts. 
Neither  defendant  is  necessarily  in- 


terested in  the  defense  or  success  of 
his  codefendants.  A  separate  and 
different  judgment  must  be  entered 
upon  each  cause  of  action.  Under 
the  Code  every  cause  of  action  in  the 
petition  must  affect  all  the  parties 
to  the  action ;  otherwise,  they  cannot 
be  joined.  Code,  S  83;  Gen.  Stat 
1901,  §  4517;  Kurd  v.  Simpson,  47 
Kan.  872,  27  Pac.  961;  Rizer  v. 
Davis  County,  48  Kan.  389,  392,  29 
Pac.  565 ;  Leavenworth,  N.  &  S.  R. 
Co.  V.  Wilkins,  45  Kan.  674,  677,  26 
Pac.  16." 

See  also  Hurd  v.  Simpson,  47  Kan. 
372,  27  Pac.  961. 

To  be  of  any  validity,  a  cross  de- 
mand, set-off,  or  counterclaim  must 
be  sufficient  in  itself  to  form  the 
basis  of  a  cause  of  action  (Civ.  Code, 
§§  97-102),  and  the  test  of  the  mu- 
tuality of  interest  in  such  set-off  or 
counterclaim  must  be  the  same  as 
that  required  to  permit  the  joinder 
of  causes  of  action  under  §  88  of  the 
Civil  Code. 

It  will  thus  be  seen  that  while  the 
grievance  of  one  of  these  defend- 
ants, Mrs.  Hodgson,  may  be  tiie  sub- 
ject-matter of  a  meritorious  sepa- 
rate lawsuit  against  the  plaintiff,  the 
want  of  mutuality  between  her  and 
her  codefendant 
prevents  considera-  rJ^SS  *" 
tion  of  her  individ- 
ual grievance  in  this  action  against 
her  partner  and  herself  on  plaintiff's 
verified  account  for  goods  sold  and 
delivered  to  them. 

This  necessitates  a  reversal  of  the 
judgment,  and  the  cause  is  remand- 
ed, with  instructions  to  enter  judg- 
ment for  plaintiff  on  its  verified 
account 

All  the  Justices  concur. 

Petition  for  rehearins 
Ua^  14, 1919.  — ^ 
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ANNOTATION. 

Ris^t  to  set  off  claim  of  mdmdiial  partner  against  claim  against  partntfdiip. 


I.  in  absence  of  statute  or  acreemcait: 

a.  Bale  at  law: 

1.  In  general,  IMl. 

2.  Defendant  sued  as  individ- 

ual and  as  partner,  1644. 
8.  Defendant  sued  as  sorviTing 
partner,  1646. 

b.  Rule  in  equity,  1646. 
IX.  Under  statute,  1649. 

m.  Under  agreement  between  parHei, 
1661. 

/.  In  abaenoe  of  atattUe  or  Of/reemen*. 

a.  Bula  at  taw, 

1.  In  grnieroL 
The  rale  at  law  in  the  absence  of 
a  statute  or  a  specific  agreement  be- 
tween the  parties  is  that  a  separate 
claim  of  an  individual  partner  cannot 
be  used  as  a  set-off  against  a  claim  on 
a  debt  of  the  partnership  except  in 
cases  where  the  individual  partner  is 
saed  for  the -firm  debt,  or  where  a  sur- 
viving partner  Is  sued  for  the  firm 
debt 

California.— Taylor  v.  Hill  (1896) 
116  Cal.  143.  44  Pac.  336,  46  Pac.  922. 
Colorado.  —  Rogers    v.  McMillen 

(1895)  6  Colo.  App.  14,  39  Pac.  891. 
Georgia. — McAllister   v.  Millhiser 

(1896)  96  Ga.  474,  23  S.  E.  602;  You- 
mans  v.  Moore  (1912)  11  Ga.  App.  66, 
74  S.  E.  710. 

IUin<daL— Harris  v.  Pearce  (1B80) 
5  III.  App.  622;  Bailey  v.  Valley  Nat 
Bank  (1886)  21  lU.  App.  642,  afl!lrmed 
on  another  ground  in  (1889)  127  III. 
332,  19  N.  B.  695. 

Indiana.— Wasson  v.  Crould  (1832) 
S  Blackf.  18;  Skillen  v.  Jones  (1878) 
44  Ind.  186. 

Kentncky. — Lebanon  Steam  Laundry 
v.  Dyckman  (1900)  22  Ky.  L.  Rep.  848, 
57  S.  W.  227. 

Massachusetts. — Reed  v.  Whitney 
(1856)  7  Gray,  533;  Hewitt  v.  Hayes 

(1910)  204  Mass.  586,  27  LR.A.(N.S.) 
154,  90  N.  E.  985;  McGuinness  v.  Kyle 

(1911)  208  Mass.  443,  94  N.  E.  700. 
Micltigan. — Sager  v.  Tupper  (1878) 

38  Mich.  258. 

MississippL— Wilson  v.  Home  (1859) 
87  Miss.  477;  Green  v.  Bounds  (1916) 
112  Miss.  262,  72  So.  1001. 


New  Hampshire. — Weaver  v.  Rogers 
(1862)  44  N.  H.  112. 

New  Jersey. — Bowne  v.  Thompson 
(1790)  1  N.  J.  L.  2;  Williams  v.  Hamil- 
ton (1818)  4  N.  J.  L.  220;  Brewei-  v, 
Norcross  (1865)  17  N.  J.  Eq.  219. 

New  York.— Hunter  v.  Booth  (1903) 
84  App.  Div.  685,  82  N.  Y.  Supp.  1000; 
Popham  V.  Rubin  (1912)  134  N.  Y. 
Supp.  1067;  Bowling  Green  Sav.  Bank 
V.  Todd  (1872)  64  Barb.  146,  affirmed 
in  (1873)  52  N.  Y.  489;  Pinckney  v. 
Eeyler  (1856)  4  E.  D.  Smith,  469;  Pea- 
body  v.  Beach  (1866)  6  Duer,  53; 
Peabody  v.  Bloomer  (1856)  6  Duer, 
678,  3  Abb.  Fr.  S5S. 

North  Carolina. — Cotton  v.  Evans 
(1835)  21  N.  C.  (1  Dev.  &  B.  Eq.)  284. 

Ohio.— Williams  v.  Pultze  (1877)  6 
Ohio  Dec  Reprint  503. 

OregeiL — Sanford  t.  Pike  (1918)  87 
Or.  614, 170  Pac.  729,  rehearing  denied 
in  (1918)  87  Or.  621,  171  Pac.  394. 

South  Carol  ina.~-Pope  Mfg.  Co.  v. 
Charleston  C^cle  Co.  (1899)  55  3.  G. 
628,  33  S.  E.  787. 

Tezas^— Olive  v.  Morgan  (1894)  8 
Tex.  Civ.  App.  654,  28  S.  W.  672. 

Virginia. — Ritchie  v.  Moore  (1817) 
5  Munf.  388,  7  Am.  Dec.  688;  Porter  v. 
Nekervia  (1826)  4  Rand.  359;  Edmond- 
son  V.  Thomasson  (1911)  112  Va.  326, 
71  S.  E.  636,  Ann.  Cas.  191SA,  ISOl. 

WlBconain.  —  Wilson  ▼.  Runke) 
(1875)  38  Wis.  626. 

England.— Watts  v.  Christie  (1849) 
11  Beav.  546,  60  Eng.  Reprint  928,  IS 
L  J.  Ch.  N.  S.  173,  13  Jur.  244,  845;  Ex 
parte  Christie  (1804)  10  Ves.  Jr.  104, 
32  Eng.  Reprint,  783. 

In  Edmondson  v.  Thomasson  (1911) 
112  Va.  326,  71  S.  E.  536,  Ann.  Cas. 
1913 A,  1301,  the  stockholders  of  an 
insolvent  bank  brought  a  bill  in  equity, 
to  have  receivers  appointed  for  the 
bank  to  wind  up  its  affairs.  The  bank 
held  the  notes  of  a  partnership,  com- 
posed of  A  and  B.  B  had  money  on 
deposit  in  the  bank  and  a  set-off  was 
claimed  of  the  amount  of  the  deposit 
against  his  liability  on  the  notes.  B 
had  also  indorsed  the  notes  individ- 
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ually.  The  court  said  that  if  the  firm 
was  insolvent  and  B  was  resorted  to 
individually  for  the  payment  of  the 
notes,  he  might  claim  the  deposit  as  a 
set-off;  but  held  that  since  the  firm 
was  solvent  and  could  pay  the  notes, 
the  set-off  would  not  be  granted. 

In  Cotton  V.  Evans  (1835)  21  N.  C. 
(1  Dev.  &B.  Eq.)  284,  suit  was  brought 
against  a  firm  by  the  assignee  of  an 
insolvent  creditor.  The  defendant 
partnership  claimed  a  set-off  of  the 
individual  claim  of  one  of  the  jpartners 
against  the  assignor.  The  court  held 
that  such  a  set-off  was  not  good 
against  the  claim  of  the  assignee  in  a 
case  where  there  had  been  an  assign- 
ment to  bona  fide  creditors. 

In  Olive  v.  Morgan  (Tex.)  supra,  a 
suit  against  a  partnership,  one  partner 
pleaded  in  defense  that  he  had  as- 
sumed by  agreement  all  the  debts  of 
the  firm,  and  pleaded  a  set-off  based 
on  the  fact  that  through  an  agent  the 
plaintiffs  had  induced  him  to  become 
surety  on  a  bond  of  a  contractor, 
which  bond  he  bad  been  compelled  to 
pay.  The  court  found  that  there  was 
no  consideration  for  the  release  of  the 
other  parbier  from  partnership  liabil- 
ity, and  said  that  since  an  individual 
claim  against  a  firm  creditor  cannot 
be  set  ofl  against  the  firm  debt,  in  the 
absence  of  proof  of  &  valid  release  of 
B,  the  other  partner,  the  question  of 
set-ofif  should  not  have  been  submitted 
to  the  jury. 

In  Bowne  v.  Thompson  (1790)  1  N. 
J.  L.  2,  an  action  against  a  partnership 
for  labor  done,  the  defendants  sought 
to  set  off  a  claim  of  one  of  the  partners 
individually.  The  court  held  that  the 
set-off  was  not  valid. 

In  Sager  v.  Tupper  (1878)  38  Mich. 
258,  an  action  to  recover  for  smriees 
against  a  partnership,  a  claim  was 
made  in  set-off  of  a  broken  contract  to 
do  the  work  sued  on.  An  instruction 
to  the  effect  that  such  breach  could 
not  be  pleaded  unless  it  was  a  joint 
promise  to  both  of  the  partners  was 
approved. 

In  Popbam  v.  Rubin  (1912)  134  T. 
Supp.  1067,  the  plaintiff,  as  an  as- 
signee in  bankruptcy,  brought  an  ac- 
tion against  a  partnership  for  the 
value  of  certain  goods  sold  to  them. 


The  defendants  pleaded  as  a  set-off  a 
claim  of  one  of  them  individually 
against  the  assignor.  The  claim  was 
held  invalid  as  a  set-off. 

In  Bowling  Green  Sav.  Bank  v.  Todd 
(1872)  64  Barb.  (N.  Y.)  146,  affirmed 
in  (1878)  52  N.  Y.  489,  it  appeared  that 
attorneys  composing  a  partnership 
were  employed  by  a  bank  to  foreclose 
a  mortgage.  The  bank  failed  and  the 
plaintiff  was  appointed  receiver.  The 
attorneys  foreclosed  the  mortgage  and 
received  the  money  therefor.  In  an 
action  by  the  plaintiff  against  the  at- 
torneys, one  of  the  defendants  claimed 
as  a  set-off  to  the  claim,  a  deposit  to 
his  individual  credit  in  the  bank,  a 
sum  due  him  on  a  note,  and  the  value 
of  his  services  individually  to  the  bank 
in  oijher  matters.  The  court  held  that 
the  claim  was  invalid  as  a  set-off 
against  the  partnership  liabili^  for 
the  sums  received  at  the  sale  under 
the  mortgage. 

In  Reed  v.  Whitney  (1856)  7  Gray 
(Mass.)  533,  an  action  by  one  partner- 
ship against  another,  it  appeared  that 
one  member,  since  deceased,  of  the 
plaintiff  partnership,  owed  one  mem- 
ber of  the  defendant  partnership. 
This  claim  was  set  up  as  a  set-off  in 
the  action,  and  was  held  invalid,  on 
the  ground  that  the  claims  were  uot 
due  in  the  same  right. 

In  Weaver  v.  Rogers  (1862)  44  N.  H. 
112,  it  appeared  that  one  member  of 
a  defendant  partnership  owed  the 
plaintiff  an  individual  debt.  The 
partnership  was  also  in  debt  to  the 
plaintiff.  The  debtor  member  paid  to 
the  plaintiff  a  certain  amount  out  of 
the  partnership  funds.  It  was  not 
clear  whether  tiie  amount  so  paid  was 
in  payment  of  the  firm  indebtedness 
or  that  of  the  individual  partner.  In 
an  action  by  the  plaintiff  to  recover 
a  balance  due  to  him  from  the  part- 
nership, the  amount  so  paid  was  plead- 
ed as  a  set-off.  It  was  held  by  the 
court  that  if  the  payment  was  made 
on  the  personal  debt  of  the  partner, 
it  could  not  be  pleaded  as  a  set-off  in 
the  action  by  the  plaintiff  against  the 
partnership,  since  the  claim  was  not 
one  on  which  the  defendants  could 
have  maintained  an  independent  ac- 
tion. 
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In  Green  t.  Bounds  (1916)  112  Miss. 
252,  72  So.  1001,  an  action  against  one 
of  two  partners,  it  appeared  that  there 
was  an  agreement  between  the  plain- 
tiff and  the  defendant  that  his  share 
of  the  proceeds  from  a  sale  of  logs  by 
the  partnership  to  the  plaintiff  should 
be  applied  by  the  plaintiff  in  the  pay- 
ment of  a  claim  by  the  plaintiff  against 
tile  def«idant  individually.  The 
plaintiff  did  not  so  apply  the  credits 
for  the  logs  sold  him,  but  applied  them 
all  to  the  credit  of  the  defendant's 
partner.  This  action  was  brought  for 
the  recovery  of  the  amount  of  the  debt 
left  due  by  the  defendant  to  the  plain- 
tiff. The  court  held  that  the  agree- 
ment was  not  one  of  set-off,  but  one  of 
payment,  and  also  that  the  plaintiff 
could  not  recover,  since  he  failed  to 
apply  the  payments  as  directed. 

In  Hunter  v.  Booth  (1908)  84  App. 
Div.  585,  82  N.  Y.  Supp.  1000,  the  ac- 
tion was  brought  by  the  plaintiff 
against  a  partnership  on  an  account 
stated.  It  appeared  that  one  of  the 
members  of  the  partnership  had 
a^eed  to  secure  for  the  plaintiff  two 
customers,  for  which  he  was  to  receive 
a  certain  amount.  This  amount  was 
never  paid,  and  the  defendant  plead- 
ed it  as  a  set-off  in  the  action  against 
both  of  them.  It  was  held  that  this 
claim  did  not  constitute  a  valid  set- 
off. 

In  Taylor  v.  Hill  (1896)  115  Cat 
143,  44  Pac.  336,  46  Pac.  922,  an  action 
against  a  partnership  for  goods  sold 
and  delivered,  a  plea  of  set-off  was  set 
up,  based  on  the  fact  that  two  of  the 
plaintiffs  owed  money  for  board  to 
one  of  the  partners.  The  plea  was  not 
allowed. 

In  Sanford  v.  Pike  (1918)  87  Or. 
614,  170  Pac.  729,  rehearing  denied 
(1918)  87  Or.  621,  171  Pac.  394,  it 
appeared  that  a  deed  of  trust  was  giv- 
en to  the  plaintiffs  to  secure  a  partner- 
ship obligation.  One  of  the  partners 
had  a  credit  to  his  favor  as  a  trustee  in 
the  bank.  In  a  suit  by  the  plaintiffs 
to  enforce  the  deed  of  trust,  the  de- 
fendants claimed  the  deposit  of  the 
individual  partner  as  a  set-off.  The 
court  held  that  if  the  trust  fund  was 
the  sole  property  of  the  individual 


partner,  it  could  not  be  pleaded  as  a 

seVoff. 

In  Wasson  v.  Gould  (1832)  3  Blackf. 
(Ind.)  18,  an  action  by  the  executrix 
of  a  deceased  payee  of  a  note  executed 
by  a  partnership,  it  appeared  that  one 
of  the  partners  had  a  claim  against 
the  executrix  individually  for  certain 
property  he  had  sold  plaintiff  and  for 
personal  property  left  in  her  posses-' 
sion.  This  claim  against  the  executrix 
individually  was  pleaded  in  set-off  to 
the  claim  made  by  her  in  her  adminis- 
trative capacity.  The  set-off  was  not 
allowed.  The  court  said:  "The  sub- 
ject belongs  to  the  individual  transac- 
tions between  [the  executrix]  and  [the 
partner.]  This  separate  liability,  if 
there  was  any,  could  not  be  a  subject 
of  set-off  either  at  law  or  in  equity, 
were  [the  executrix]  suing  the  part- 
nership for  a  demand  in  her  own  right. 
.  .  .  :  a  fortiori,  it  cannot  be  a 
matter  of  set-off  when  ^he  is  claiming 
a  debt  from  the  partnership,  due  to  her 
only  in  the  character  of  an  executrix." 

In  Ritchie  v.  Moore  (1817)  5  Munf. 
(Va.)  388,  7  Am.  Dec.  688,  an  action 
against  a  partnership  by  the  assignees 
of  a  creditor  for  two  promissory  notes 
executed  by  them,  notes  which,  at  the 
time  of  the  assignment,  were  the  prop- 
erty of  one  of  the  partners,  were 
claimed  as  a  set-off.  It  appeared  that 
after  the  partners  had  received  notice 
of  the  assignment,  the  notes  became 
the  property  of  the  partners.  There- 
fore, as  to  the  assignee,  the  notes 
were  the  property  of  one  of  the  part- 
ners only.  The  set-off  was  disallowed. 

In  Ex  parte  Christie  (1804)  10  Ves, 
Jr.  104,  32  Eng.  Reprint.  783,  an  action 
by  a  master  of  a  ship,  who  was  bank- 
rupt, against  the  owners  of  the  ship, 
for  a  debt  due  him,  the  owners  claimed 
as  a  set-off  debts  which  the  bankrupt 
owed  to  them  individually.  It  was 
held  that  if  the  owners  of  the  ship  were 
partners,  which  appeared  to  be  the 
case,  then  their  individual  claims 
could  not  be  set  off  against  the  joint 
claim  against  the  partnership. 

In  Peabody  v.  Beach  (1856)  6  Duer 
(N,  Y.)  53,  an  action  against  a  part- 
nership by  another  partnership  for 
money  advanced,  one  member  of  the 
defendant  partnership  set  up  as  a  set- 
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off  to  the  action,  a  claim  against  the 
plaintiff  for  dunages  based  on  a  viofa- 
tion  of  an  agreement  for  the  sale  of 
certain  property  by  him  or  his  agents. 
The  court  held  that  this  did  not  con- 
stitute a  valid  set-off,  if  a  claim  on 
contract,  since  there  was  a  lack  of 
mutuality,  and  also  since  there  could 
jiot  have  been  an  independent  action 
on  the  claim  by  the  partnership.  If 
the  claim  was  a  tort,  then  it  was  not 
so  connected  with  the  claim  against 
the  partnership  as  to  constitute  a  valid 
set-off  for  the  same  reasons.  See  to 
the  same  effect  Peabody  t.  Bloomer 
(1866)  6  Doer  (N.  T.)  678,  2  Abb.  Pr. 
358. 

In  Wilson  v.  Runkel  (1875)  88  Wis. 
626,  A  sued  a  partnership  composed  of 
B  and  C  on  a  note  executed  by  them 
in  a  settlement  of  accounts  between 
them.  C  claimed  as  a  set-off  to  the 
partnership  liability  a  claim  of  a  Uiird 
person  against  A,  whldi  he  owned. 
The  court  held  that  the  claim  of  the 
individual  partner  could  not  be  set  off 
against  ttie  partnership  liability. 

In  Rogers  v.  McMillen  (1895)  6 
Colo.  App.  14,  39  Pac.  891,  an  action 
1^  an  executor  for  money  due  to  the 
testator  from  a  mining  partnership, 
it  appeared  that  the  testator  had  exe- 
cuted a  note  to  one  of  tiie  partners. 
The  defendant  partnership  introduced 
the  note  as  a  set-off,  and  attempted  to 
show  that  it  was  made  to  the  partner^ 
ship.  The  court  held  that  the  note 
was  made  to  one  individual,  not  to  the 
partnership,  and  that  it  could  not  be 
plmded  in  set-off. 

In  Lebanon  Steam  Laundry  v.  Dyck- 
man  (1900)  22  Ky.  L.  Rep.  348,  67  S. 
W.  227,  an  action  for  breach  of  con- 
tract of  employment  against  a  part- 
nership, each  of  the  partners  set  up  an 
individual  claim  against  the  plaintiff. 
One  claim  was  based  on  the  ground 
of  fraud  and  misrepresentation  by  the 
plaintiff  in  inducing  the  defendant 
partner  to  purchase  proper^,  and  the 
otiier  on  the  same  ground  in  inducing 
the  other,  at  a  later  time,  to  purchase 
a  one-half  interest.  Both  claims  were 
disallowed  as  set-offs,  on  the  ground 
that  they  lacked  mutuality. 

In  Williams  v.  Hamilton  (1818)  4 
N.  J.  L.  220,  the  plaintiff  sued  a  finn 


on  an  open  account,  crediting  the  part- 
ners with  a  claim  of  one  of  the  part- 
ners against  the  plaintiff  in  order  to 
get  the  amount  within  the  jurisdic- 
tion of  the  justice  court.  A  motion  for 
nonsuit  on  the  ground  of  an  improper 
credit  giving  the  justice  court  juris- 
diction was  upheld.  The  court  held 
that  the  claim  against  the  plaintiff 
was  in  the  nature  of  a  set-off,  and  had 
it  been  pleaded  in  that  manner  by  the 
defendants  it  could  not  have  been 
maintained. 

In  Pinckney  v.  Keyler  (1855)  4  E. 
D.  Smith  (N.  Y.)  469,  it  appeared  that 
a  proprietor  of  a  provision  store  sold 
certain  things  to  defendant  partner- 
ship and  furnished  than  certain  sup- 
plies. In  an  action  by  the  assignor  of 
the  store  owner,  the  partnership  plead- 
ed as  a  set-off  money  borrowed  by 
plaintiff  from  one  of  the  defendant 
partners.  The  court  held  the  set-off 
improper  for  lack  of  mutuality. 

In  Briggs  V.  Briggs  (1885)  20  Barb. 
(N.  Y.)  477,  it  was  held  on  peculiar 
facts  that  an  individual  claim  of  one 
partner  could  be  set  off  against  a  joint 
claim  against  the  partnership.  The 
defendant  partners  were  factors,  and 
were  accordingly  jointly  and  severally 
liable  for  goods  received.  One  of  the 
partners  had  retired  from  the  firm. 
An  action  was  commenced  against  the 
firm  for  goods  delivered  to  them.  A 
claim  of  the  partner  who  had  retired  , 
against  the  plaintiff  on  a  note  was 
claimed  as  a  set-off  to  the  partoership 
liability.  The  court  held  that  the  de- 
fendants were  liable  to  several  judg- 
ments, and  therefore  the  set-off  was 
proper  under  a  Code  provision  that  a 
debt  existing  in  favor  of  a  defendant 
and  against  a  plaintiff  between  whom 
a  several  judgment  might  be  had  in 
Uie  action,  and  arising  out  of  one  of 
the  specified  causes  of  action,  could 
be  set  off,  and  a  provision  that  in  an 
action  on  contract  any  other  cause  of 
action,  arising  also  on  contract,  and 
existing  at  the  commencement  of  the 
action,  shall  be  a  counterclaim. 

2.  Defendant  sued  a»  Individual  and  am 
partner. 

In  a  suit  on  a  note  against  a  part- 
nership, each  individual  member  being 
also  sued,  it  has  bem  held,  in  a  memo- 
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randum  decision,  that  the  individual 
claims  of  the  defendant  partners  could 
be  used  as  set-offs  in  favor  of  the  in- 
dividuals, on  the  theory  that  the  debt 
of  the  firm  was  the  debt  of  the  individ- 
uals contained  in  it.  Youmans  t. 
Moore  (1912)  11  Ga.  App.  66,  74  S.  E. 
710. 

In  McAllister  v.  Millhiser  (1895)  96 
6a.  474,  23  S.  E.  502,.  the  plaintiffs 
brought  suit  on  an  open  account 
against  a  partnership  as  a  whole  and 
against  each  one  of  them  individually. 
The  defendant  was  the  only  survivor 
of  the  partnership,  having  bought  out 
the  other  member.  The  defendant  was 
allowed  to  set  off  against  the  claim  of 
the  plaintiffs,  on  the  partnership  debt, 
an  individual  claim  which  he  had 
against  plaintiffs.  The  court  said :  'In 
testing  the  merits  of  this  plea,  it  is 
all-important  to  notice  the  precise 
character  of  the  plaintiffs'  action.  An 
has  been  seen,  it  was  brought,  not  only 
against  the  partnership,  but  in  terms 
against  each  of  its  members  as  an  in- 
dividual. The  plaintiffs  might  have 
contented  themselves  1^  bringing  an 
action  against  the  partnership  alone, 
and  a  judgment  rendered  therein 
would  have  bound,  not  only  the  prop- 
erty of  the  partnership,  but  also 
the  individual  property  of  each  of  the 
members  who  was  served  with  the 
process.  The  plaintiffs  did  not,  how- 
ever, choose  to  sue  the  partnership 
alone.  It  may  be  that  they  were  un- 
willing to  risk  their  case  upon  their 
ability  to  prove  that  the  partner- 
ship was  its  debtor,  and  preferred  also 
to  take  the  chances  of  showing  that 
the  members  of  the  firm  were  indebted 
to  them  as  individuals.  Be  this  as  it 
may,  the  plaintiffs  certainly  sued  Sim- 
mons as  an  individual;  and  this  being 
80,  we  see  no  reason  why  he  could  not 
lawfully  set  off  against  them  a  demand 
alleged  to  be  due  him  individually  by 
them,  which  was  in  existence  at  the 
time  their  action  was  commenced. 
Whatever  may  have  been  the  proper 
disposition  of  the  plea  under  review 
if  the  plaintiffs'  action  had  been 
brought  against  the  partnership  only, 
we  are  satisfied  ^at,  in  view  of  the 
declaration  as  actually  brought,  this 
plea  was  appropriate." 


a.  Defendant  swMf  tu  mirviving  partner. 

A  surviving  partner  has  the  right 
to  offset  his  individual  claims  in  a  suit 
against  him  as  survivor.  Harris  v. 
Pearce  (1880)  5  Ul.  App.  622;  Skillen 
V.  Jones  (1878)  44  Ind.  186;  Hewitt  v. 
Hayes  (1910)  204  Mass.  686,  27  LJLA. 
(N.S.)  164.  90  N.  E.  986. 

See  also  Williams  v.  Pultze  (1877) 
6  Ohio  Dec  Reprint,  603,  where  the 
decision  was  against  the  set-off  on 
other  grounds,  but  it  was  said  that  a 
surviving  partaer  can  set  off  individ- 
ual debts  against  a  demand  against 
the  partnership. 

In  Harris  v.  Pearce  (111.)  supra,  an 
action  was  instituted  against  a  defend" 
ant  for  a  claim  against  a  partnership 
of  which  he  was  the  survivor.  The  de- 
fendant set  up  a  claim  of  his  own 
against  the  plaintiff,  which  was  ui>- 
held.  The  court  said:  "And  a  debt 
due  to  a  defendant  as  a  surviving  part- 
ner may  be  set  off  against  a  demand 
on  him  in  his  own  right,  and  vice 
versa.  By  the  death  of  the  copartner 
the  debt  is  considered  to  be  owing  to 
him  in  his  own  right,  and  so  is  not 
subject  ,to  the  objection  tiiat  it  is  a 
demand  held  in  autre  droit.  The  fact 
that  rights  are  derived  from  different 
titles  is  of  no  moment." 

In  Skillen  v.  Jones  (1873)  44  Ind. 
136,  an  action  by  the  executor  of  a  de- 
ceased partner  against  the  surviving 
partner  for  a  claim  against  the  part- 
nership, it  appeared  that  the  deceased 
partner  owed  the  snrvivor  for  money 
advanced  by  him  individually  to  the 
former  for  the  purchase  of  a  house. 
This  claim  was  pleaded  as  a  set-off  to 
the  action  of  the  executor,  and  was 
sustained  by  the  court. 

ft.  Bute  <n  equity. 

Though  in  general  a  court  of  equi^ 
follows  the  law,  and  will  not  grant  a 

setHjff  where  in  the  same  case  it  would 
not  be  granted  at  law,  yet  in  special 
cases  that  call  for  equitable  relief  a 
court  of  equity  will  allow  a  set-off  not 
allowed  at  law.  Thus,  a  set-off  of  the 
individual  claim  of  a  partner  is  al- 
lowed in  equity  in  cases  where  a  claim- 
ant against  a  partnership  is  insolvent, 
or  where  the  claim  against  the  part- 
nership stands  only  as  security  for 
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the  individual  debt  of  one  of  the  part- 
ners. 

Indiana.— Spinney  v.  Hall  (1912) 
49  Ind.  App.  502,  97  N.  E.  571. 

Kentucky. — Fidelity  Trust,  etc.,  Co. 
V.  Shannahan  (1892)  14  Ey.  L.  Rep. 
Ill;  Jeffries  v.  Evans  (1845)  6B.  Mon. 
119,  43  Am.  Dec.  168. 

Maine. — ^Robinson  v.  Furbush  (1852) 
34  Me.  609.  See  also  Donnell  v.  Port- 
land &  0.  R.  Co.  (1884)  76  Me.  33. 

Mlssissii^i. — Eyrich  v.  Capital  State 
Bank  (1889)  67  Miss.  60, 6  So.  615. 

New  Jersey.— Brewer  v.  Norcross 
(1865)  17  N.  J.  Eq.  219. 

New  York.— Gay  v.  Gay  (1843)  10 
Paige,  369. 

Ohio.— Williams  v^  Pultze  (1877)  5 
Ohio  Dec.  Reprint,  608. 

Yermont. — Blake  v.  Langdon  (1847) 
19  Vt.  485.  47  Am.  Dec.  701. 

Virginia. — Edmondson  v.  Thomas- 
son  (1911)  112  Va.  326,  71  S.  E.  536, 
Ann.  Cas.  1913A,  1801. 

England. — Ex  parte  Hanson  (1811) 
1  Rose,  156,  18  Ves.  Jr.  232,  34  Eng. 
Reprint.  306.  8  Revised  Rep.  335,  af- 
firming (1806)  12  Ves.  Jr.  346.  38  Eng. 
Reprint,  131. 

In  Brewer  v.  Norcross  (N.  J.)  supra, 
a  bill  was  brought  in  equity  for  an 
accounting  of  one  partner  against  his 
copartner.  The  defendant  set  up  a 
counterclaim  of  an  individual  debt 
owing  by  the  plaintiff  to  the  defend- 
ant The  set-off  was  not  allowed.  The 
court  held  that  equity  followed  the 
law  unless  there  was  some  ground  for 
equitable  interference.  The  court,  in 
describing  the  jurisdiction  of  a  court 
of  equity  in  cases  of  set-off,  said: 
*The  general  rule  in  equity,  as  well  as 
at  law,  is,  that  joint  and  separate 
debts,  or  debts  accruing  in  different 
rights,  cannot  be  set  off  against  each 
other.  At  law,  under  the  statutes  of 
set-off,  the  rule  is  inflexible;  but  in 
equity,  special  circumstances  give  rise 
to  exceptions.  Courts  of  equity  exer- 
cise a  jurisdiction  in  matters  of  set- 
off, independent  of  the  statutes  upon 
the  subject.  They  look  beyond  the 
form  of  the  contract,  to  its  real  char- 
acter; and  beyond  the  nominal  parties, 
to  the  parties  to  be  affected  by  the  de- 
cree. Wherever  it  is  necessary  to 
^g^tfit  a  clear  equity,  or  to  prevent  ir- 


remediable injustice,  the  set-off  will 
be  allowed,  though  tiie  debts  ar«  not 
mutual." 

In  Spinney  v.  Hall  (Ind.)  supra,  it 
appeared  that  a  county  treasurer  and 
partner  in  a  firm  deposited  in  a  bank 
funds  of  the  county,  and  as  a  security 
for  the  deposit  received  collateral 
from  the  bank.  The  partnership  bor- 
rowed money  from  the  same  bank,  and 
as  security  the  member  who  was  coun- 
ty treasurer  surrendered  notes  he  had 
received  as  security  for  the  county 
funds  deposited  by  him.  The  bank 
went  into  the  hands  of  a  receiver,  but 
was  not  insolvent.  The  receiver 
brought  suit  against  the  partnership 
for  the  amount  of  the  notes.  It  ap- 
peared that  the  member  who  was 
county  treasurer  had  made  good  to  the 
county  the  amount  of  money  he  had 
deposited  belonging  to  it,  and  claimed 
the  deposit  as  his  own.  On  the  action 
on  the  notes  the  treasurer  partner  set 
up  the  sum  on  deposit  as  an  equitable 
set-off  to  the  claim  against  the  part> 
nership.  The  court  held  that  the 
money  on  deposit  was  not  a  valid  set- 
off, since  the  claims  lacked  mutuality. 
The  court  said:  "The  answer  is 
drawn  on  the  theory  of  an  equitable 
set-off,  and  we  are  asked  to  hold  it 
good  on  that  theory  alone.  'Mutuality 
is  essential  to  the  validity  of  a  set-off.' 
.  .  .  But  to  this  general  rule  there 
are  exceptional  cases  where  the  want 
of  mutuality  will  not  defeat  a  set-off. 
To  bring  a  case  within  the  exception, 
it  must  clearly  appear  that  it  is  neces- 
sary to  allow  the  set-off  in  order  to 
do  complete  eqnity  or  to  prevent  ir- 
remediable injustice,  as  in  cases  of 
insolvency,  or  of  joint  credit  given 
on  account  of  an  individual  indebted- 
ness, or  where  the  joint  debt  is  a  mere 
security  for  the  separate  debt  of  the 
principal.  ...  In  the  case  before 
us  tiie  answer  does  not  aver  insol* 
vency  of  the  firm  known  as  the  Good- 
land  Bank,  or  that  there  is  any  ques- 
tion of  nonresidence,  or  that  either 
appellant  is  principal  and  the  other 
surety  for  the  payment  of  said  notes." 

In  Jeffries  v.  Evans  (1845)  6  B. 
Mon.  (Ky.)  119.  48  Am.  Dec.  158,  A 
secured  a  judgment  against  the  firm 
of  B  and  C.  B  and  G  asked  for  an  te- 
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junction  against  said  judgment  on  the 
ground  that  B  had  two  individual 
judgments  against  A  which  aggre- 
gated a  greater  amount  than  the  judg- 
ment of  A  against  the  partnership, 
and  on  the  ground  that  A  was  insol- 
vent The  injunction  was  granted. 
The  court  said:  "The  relief  sought 
hy  the  complainant  does  not  depend 
upon  our  statute  authorizing  set-offs. 
That  statute  is  applicable  only  to  suits 
at  law.  The  right  to  an  offset  in  chan- 
cery exists  independent  of  the  stat- 
ute, and  is  controlled  only  by  the  gen- 
eral principles  of  equity.  In  this  case 
the  complainant  was  responsible  for 
the  judgment  in  favor  of  Evans,  and 
to  be  relieved  against  such  respon- 
sibility he  had  a  right,  as  Evans  was 
insolvent,  to  set  up  his  claims  upon 
him  in  a  court  of  equity.  It  is  true 
the  judgment  was  against  him  and 
others ;  but  that  fact  did  not  affect  his 
liability,  and  from  anything  that  ap- 
pears in  this  record,  he  was  equally 
entitled  to  relief  as  if  the  judgment 
had  been  against  him  alone.  Mus- 
grove,  by  the  assignment  of  Evans's 
judgment,  obtained  merely  an  equity 
which  was  junior  and  subordinate  to 
the  elder  eqnity  of  the  complainant, 
which  existed  at  the  rendition  of 
Evans's  judgment,  and,  of  course, 
prior  to  the  assignment.'* 

In 'Fidelity  Trust,  etc.,  Co.  v.  Shan- 
nahan  (1892)  14  Ky.  L.  Rep.  Ill,  a 
suit  on  tiie  account  of  a  bank  by  the 
bank's  assignees,  in  an  assignment  for 
the  benefit  of  creditora,  against  a  part- 
nership, a  set-off  was  allowed  of  the 
individual  claims  of  the  partners 
against  the  bank,  as  represented  by , 
their  deposits  in  the  bank. 

In  Ex  parte  Hanson  (1811)  1  Rose, 
166,  18  Ves.  Jr.  232,  34  Eng.  Reprint, 
305,  8  Revised  Rep.  335,  affirming 
(1806)  12  Ves.  Jr.  346,  83  Eng.  Re- 
print, 181i  a  petition  by  one  member 
of  a  firm  was  filed,  asking  that  a  sepa- 
rate debt  of  the  creditor  to  him  for 
money  paid  on  a  bond  be  set  off 
against  the  claim  of  the  creditor 
against  the  joint  bond  of  the  firm.  It 
appeared  that  the  joint  debt  was  mere- 
ly a  security  for  the  separate  debt. 
The  court  held  that  it  was  a  Valid 
aetH>ff,  saying  that  a  creditor  who  has 


a  joint  securiiy  for  a  separate  debt 
should  not  be  allowed  to  resort  to  such 
security  without  giving  credit  for 
what  he  has  already  received  on  the 
separate  debt. 

In  Robinson  v.  Furbush  (1852)  34 
He.  509,  copartners  were  brought  into 
a  trustee  procesd  on  a  claim  against 
the  partnership  by  the  defendant  in' 
the  proceedings.  One  of  them  claimed 
a  set-off  in  favor  of  the  partnership 
by  virtue  of  an  individual  claim  he 
had  against  the  defendant.  The  set-off 
was  allowed. 

In  Gay  v.  Gay  (1843)  10  Paige  (N. 
Y.)  369,  a  suit  in  equity  for  a  settle- 
ment of  partnership  accounts  by  the 
assignee  of  one  of  tiie  partners,  it  ap- 
peared that  the  defendant  partner  was 
the  indorser  of  two  notes  of  the  as- 
signor, and  that  a  judgment  had  been 
found  against  him  on  both,  which  he 
had  paid,  and  the  judgment  had  been 
assigned  to  him  at  a  time  before  that 
of  the  assignment  of  the  insolvent 
partner  of  his  partnership  claims. 
The  judgments  assigned  to  defendant 
were  not  completely  liquidated.  These 
judgments  were  set  up  as  a  set-off  in 
the  suit  by  the  assignee  on  the  part- 
nership account.  The  court  held  that 
they  constituted  a  valid  set-off,  and 
that,  in  a  summary  application  by 
motion  for  set-off,  the  claims  must  be 
liquidated,  but  that,  in  case  of  insol- 
vency of  the  party  against  whom  the 
set-off  was  claimed,  such  liquidation 
need  not  have  been  made.  The  court 
said:  "Upon  a  bill  filed  in  this  court 
for  a  set-off,  the  right  of  set-off  does 
not  .always  depend  upon  the  statute, 
nor  upon  the  question  whether  both 
demands  are  liquidated  by  judgment 
or  decree.  But  if  an  equitable  right 
of  set-off  exists,  while  the  parties 
have  mutual  demands  against  each 
other,  because  the  debt  due  to  the 
party  claiming  the  set-off  is  so  situ- 
ated tiiat  it  is  impossible  for  him  to 
obtain  satisfaction  of  such  debt  by  an 
ordinary  suit  at  law  or  in  equity,  to 
recover  the  same,  this  court,  upon  a 
bill  filed,  will  compel  an  equitable  set- 
off of  one  debt  against  the  other.  And 
the  insolvency  of  the  party  against 
whom  the  set-off  is  claimed  is  a  suffi- 
cient ground  for  the  exercise  of  the 
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jurisdiction  of  the  court  of  chancery, 
in  allowintr  a  set-off  in  cases  not  pro- 
vided for  by  the  statute,  although  the 
donands  on  both  sides  are  not  liqui- 
dated by  judgment  or  decree,  so  as  to 
auttiorize  a  set-off  upon  a  summary 
application,  by  motion.  .  .  .  And 
where  there  are  cross  demands  be- 
tween two  parties,  of  such  a  nature 
that  if  both  were  recoverable  at  law 
they  would  be  the  subjects  of  legal  off- 
set, then  if  either  of  the  demands  is 
matter  of  equitable  jurisdiction  only, 
the  set-off  may  be  enforced  in  equi^." 

In  Eyrich  v.  Capital  State  Bank 
(1889)  67  Miss.  60,  6  So.  615,  it  ap- 
peared that  a  bank  had  a  legal  claim 
against  an  administrator  and  the  part- 
ner of  the  intestate,  on  a  note  on 
which  the  intestate  was  an  indorser 
and  his  partner  principal.  The  estate 
was  being  administered  in  equity  and 
the  complainant  bank  sought  to  en- 
force the  claim  for  the  note  against 
the  estate.  In  that  suit  the  surviving 
partner  was  joined  with  the  adminis- 
trator. The  administrator  set  up  as 
an  offset  a  deposit  of  the  intestate  in 
the  bank.  The  court  held  that  it  was 
not  a  case  where  equity  ordinarily 
would'^have  jurisdiction,  since  it  was 
purely  a  legal  claim,  but  that  since 
the  estate  of  the  intestate  was  being 
administered  in  equity,  the  question 
of  liability  would  be  settled  as  an  in- 
cidental matter.  The  set-off  was  held 
valid,  the  court  saying:  "The  com- 
plainant cannot,  by  joining  in  the 
proceedings  another  defendant,  joint- 
ly liable  with  the  intestate  at  law,  pre- 
clude the  administrator  from  setting 
up  in  discharge  of  the  liability  of  the 
estate  a  debt  due  by  the  creditor  to 
the  intestate.  Without  regard  to  the 
character  of  the  demand  asserted 
against  the  estate,  as  one  due  by  the 
intestate  alone,  or  by  him  jointly  with 
another,  the  rights  of  the  parties  will 
be  settled  just  as  though  the  obliga- 
tion was  that  of  the  estate  alone,  even 
though  it  was  made  jointly  with  an- 
other, and  that  other  is,  without  ob- 
jection on  his  part,  or  by  the  adminis- 
trator, improperly  joined  as  defend- 
ant in  the  proceeding." 

In  Williams  v.  Pultze  (1877)  5  Ohio 
Dec.  Reprint,  503,  a  suit  for  tke  debts 


of  a  firm  composed  of  W  &  P,  W  alone 
was  served.  The  complainant  in  the 
suit  was  the  assignee  of  an  insolvent 
creditor.  W  set  up  as  a  aet-off  a  claim 
of  the  fLrm  of  W  &  H,  of  which  W 
was  the  sole  anrvivor.  It  appeared 
that  his  rights  as  a  surviving  partner 
did  not  vest  until  after  the  assignment 
to  plaintiff.  The  existence  of  the  set- 
off was  denied  by  the  plaintiff  and  not 
proved  by  W.  The  defendant  W  was 
already  deeply  in  debt  to  his  deceased 
partner,  M.  The  aet-off  was  not  al- 
lowed. The  court  held  that  under 
such  circumstances  an  exception  ex- 
isted to  the  general  rule  that  equity 
will  allow  a  set-off  of  an  individual 
claim  against  a  partaenhip  claim  in 
cases  where  the  claimant  is  insolvent. 

In  Blake  v.  Langdon  (1847)  19  Vt. 
485,  47  Am.  Dec.  701,  it  appeared  that 
B  and  H  were  members  of  a  partner- 
ship in  which  H  furnished  a  certain 
share  of  the  capital  and  received  a 
specified  sum  each  year  from  the  firm. 
Later  B  and  M  formed  a  partnership 
as  the  successors  of  B  and  H.  The 
former  firm  was  continued  for  the 
purpose  of  closing  its  accounts.  The 
firm  of  B  and  M  paid  the  debts  of  B 
and  H  and  charged  them  to  that  firm. 
H  gave  a  note  to  B  and  M,  signed  by 
the  firm  name  of  B  and  H.  B  and  M 
executed  a  note  to  H  individually  in 
the  settlement  of  certain  liabilities  of 
third  persons  to  the  firm  of  B  and  H. 
In  a  suit  on  that  note  by  H,  it  ap- 
peared that  H  was  insolvent  On  a 
bill  in  chancery  by  B  and  M,  a  set-off 
against  the  note  was  allowed  of  the 
account  of  the  firm  of  B  and  H  on  the 
•  boolcs  of  B  and  M,  and  of  the  note 
executed  in  the  name  of  the  firm  of 
B  and  H,  and  given  to  B  and  H,  al- 
though the  set-off  was  In  fact  a  claim 
of  B  alone. 

In  Watts  V.  Christie  (1849)  11  Beav. 
646,  60  Eng.  Reprint,  928.  18  L.  J.  Ch. 
N.  S.  178,  13  Jur.  244,  845,  it  appeared 
that  the  firm  of  A  &  B  had  an  account 
with  a  bank  on  which  they  owed  the 
bank  money.  At  the  same  time  A  had 
money  on  deposit  in  the  bank,  in  an 
amount  exceeding  the  debt  of  A  ft  B. 
The.  bank  became  bankrupt.  A  as- 
signed his  claim  for  the  deposit  to  Uie 
firm  of  A  &  B.  Assignees  of  the  tiank 
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brought  an  action  against  the  firm  of 
A  &  B  for  the  amount  of  their  indebt- 
edneas.  A  bill  was  filed  asking  an  in- 
junction against  the  proceeding  at  law 
and  that  the  claim  of  A  be  set  off 
against  the  firm  claim  against  A  &  B. 
The  injunction  was  refused  on  the 
ground  of  lack  of  mutuality,  and  that 
no  equitable  cause  of  interference 
with  the  proceedings  at  law  was 
shown. 

!  U.  Under  BtaUtte, 

Under  statutes  making  liability  on 
joint  debts.  Joint  and  several,  it  is  held 
that  an  individual  claim  may  be  set 
off  against  a  partnership  liability. 
Trann  v.  Gorman  (1839)  9  Port 
(Ala.)  45B;  Carson  v.  Barnes  (1840) 
1  Ala.  93;  Jones  v.  Jones  (1847)  12 
Ala.  244;  Leach  v.  Lambeth  (1864) 
14  Ark.  668;  Dick  v.  Byrne  (1844)  7 
Rob.  (La.)  465;  Cowden  v.  Elliott 
(1828)  2  Mo.  60;  National  Handle  Co. 
V.  Huffman  (1909)  140  Mo.  App.  684, 
120  S.  W.  690;  Warren  Wood-Working 
Co.  V.  (3ooke  Mercantile  Trust  (1896) 
6  Pa.  Dist.  R.  359;  Hurst  v.  Johnston 
(1868)  6  Phila.  (Pa.)  593;  Cochran 
V.  Cutter  (1901)  18  Pa.  Super.  Ct  282. 

In  Trann  v.  Gorman  (1839)  (Ala.) 
supra,  under  a  statut^  giving  the 
right  to  a  plaintiff  to  consider  the  lia- 
bility of  a  partnership  either  joint  or 
several,  the  plaintiff  brought  suit 
against  an  individual  partner  for  a 
firm  liability.  It  was  held  that  the 
defendant  could  set  off  against  the 
firm  liability  the  individual  debt  of 
the  plaintiff  to  him. 

In  Leach  v.  Lambeth  (1864)  14  Ark. 
668,  a  suit  against  a  partnership,  a 
demand  of  one  defendant  was  allowed 
as  a  set-off  under  a  statute  providing 
as  follows:  "When  two  or  more  per- 
sons are  mutually  indebted  to  each 
other,  etc.,  and  one  of  them  commences 
an  action  against  the  other,  one  debt 
naay  be  set  off  against  the  other,  al- 
though they  may  be  of  a  different  na- 
ture." It  appeared  in  that  case  that 
the  partnership  was  composed  of  two 
members,  A  and  B.  A  was  an  infant 
and  pleaded  it  as  a  defense,  so  that 
in  fact  B  was  solely  liable  on  contract. 
Trammell  v.  Harrell  (1842)  4  Ark. 
602,  was  overruled  so  far  as  it  con- 
flicted with  the  decision  made. 


In  Ckichran  v.  Cutter  (1901)  IS  Pa. 
Snper.  Ct  282,  it  appeared  that  the 
plaintiff  was  indebted  to  an  old  firm 
of  which  there  was  one  survivor.  The 
survivor  formed  a  new  partnership 
with  others  and  engaged  the  plaintiff 
to  work  for  them.  The  plaintiff  sued 
the  new  partnership  for  wages  due 
him.  The  defendants  claimed  as  a 
set-off  the  claim  of  the  survivor  of  the 
old  partnership.  The  set-off  was  held 
valid. 

In  Hurst  v.  Johnston  (1868)  6 
Phila.  (Pa.)  593,  the  plaintiff  sued,  a 
partnership  for  goods  sold.  It  ap- 
peared that  the  plaintiff  had  induced 
the  members  of  the  partnership  to 
buy  stock  in  a  certain  oil  company, 
and  had  made  promises  to  each  of 
them  that  he  would  secure  them  from 
loss.  The  stock  proved  to  be  worth- 
less and  the  value  was  claimed  as  an 
offset  to  the  claim  of  the  plaintiff. 
The  court  held  that  an  Individual  part- 
ner may  set  off  his  claim  in  a  suit 
against  the  partnership. 

In  Warren  Wood-Working  Co.  v. 
Cooke  Mercantile  Trust  (1896)  6  Pa. 
Dist  R.  869.  the  plaintiff  brought  an 
action  against  A  and  B  as  partners  for 
goods  sold  to  them.  B  filed  an  afi3- 
davit  denying  the  partnership,  A  set 
up  a  claim  for  commissions  for  selling 
goods  of  the  plaintiff  corporation. 
The  set-off  was  allowed.  It  is  not 
entirely  clear  whether  A  and  B  were 
regarded  as  a  partnership  or  not.  The 
court  said  that  B  could  not  be  held 
liable  after  filing  the  aflldavit  men- 
tioned, but  the  decision  in  favor  of  the 
set-off  was  rested  on  cases  wherein 
an  individual  debt  is  set  off  against  a 
joint  or  partnership  debt.  The  court 
said:  "The  English  rule  is,  that  joint 
and  separate  debts  or  demands  can- 
not, owing  to  the  absence  of  mutual- 
ly, be  set  off  against  each  other. 
...  A  demand  against  a  partner- 
ship and  one  in  favor  of  a  partner 
against  a  partnership  creditor  [can- 
not] be  set  off  against  each  other, 
whether  in  an  action  by  the  partner, 
or  by  the  creditor  against  the  partner- 
ship. .  .  .  But  the  Pennsylvania 
rule  seems  to  be  more  liberal.  As  is 
admirably  stated  by  Mr.  Justice,  now 
Chief  Juslace,  Sterret^  in  Monts  v. 
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Morris  (1879)  89  Pa.  394:  'Great 
liberality  has  always  been  exercised 
in  this  state  in  the  admission  of  either 
legal  or  equitable  set-off;  and  it  is  al- 
ways allowed  when,  by  doing  so,  it  is 
practicable  to  avoid  circuity  of  action 
and  unnecessary  costs,  with  safety 
and  convenience  to  the  parties  con- 
cerned/ The  early  case  of  Tustin  v. 
Cameron  (1840)  ErWhart  (Pa.)  379; 
Ohilderston  v.  Hanunon  (1822)  9  Serg. 
&  R.  (Pa.)  67  (opinion  by  Tilghman, 
Ch.  J.) ;  Stewart  v.  Coulter  (1825)  12 
Serg.  &  R.  (Pa.)  252  (opinion  by  Gib- 
son, J.),  are  admirable  examples  of 
the  breadth  and  wisdom  of  these  great 
judges,  who,  adopting  the  system  of 
the  a^inistration  of  equi^  through 
common-law  forms,  made  a  splendid 
advance  on  the  more  technical  and 
narrow  English  rule,  which  has  been 
followed  in  many  states." 

In  Carson  v.  Barnes  (1840)  1  Ala. 
93,  where  suit  was  brought  against 
the  makers  of  a  note  by  an  indorsee, 
but  tried  by  agreement  as  if  the  payee 
were  plaintiff,  two  notes  executed  by 
the  payee  to  one  of  the  makers  of  the 
note  in  suit  were  held  to  be  a  good  set- 
off under  a  statute  making  the  lia- 
bility joint  and  several,  since  the 
payee  could  have  been  sued  on  them 
alone.  See,  to  the  same  effect,  Jones 
V.  Jones  (1847)  12  Ala.  244. 

In  Cowden  v.  Elliott  (1828)  2  Mo. 
60,  it  was  held  that  in  view  of  the 
provisions  of  a  Missouri  statute  which 
declares  that  all  contracts  which,  by 
the  common  law,  were  deemed  joint, 
shall  be  deemed  joint  and  several  to 
all  intmts  and  purposes,  and  that  all 
joint  assumptions  of  copartners  and 
others  may  be  sued  on  separately,  a 
demand  against  the  plaintiff  and  an- 
other as  copartners  might  be  set  off 
in  an  action  brought  on  a  bond  given 
by  the  defendant  to  plaintiff  and  a 
third  person,  who  was  dead  before  the 
action  was  brought,  under  a  statute 
providing  that  If  two  or  more  persons 
be  mutually  indebted  to  each  other, 
and  one  of  them  commence  an  action, 
one  debt  may  be  set  off  against  an- 
other, notwithstanding  such  debt  may 
be  deemed  in  law  of  a  different  nature. 

In  National  Handle  Co.  v.  Huffman 
(1909)  140  Ho.  App.  634,  120  S.  W. 


690,  an  action  against  a  surviving 
partner  on  a  note  given  by  the  part- 
nership to  the  plaintiff  in  payment  for 
a  mill,  and  also  in  consideration  of 
the  plaintiff  purchasing  the  product  of 
the  mill  from  the  partnership,  the  sur- 
viving partner  set  off  the  claim  that 
the  plaintiff  had  not  lived  up  to  its 
contract  of  purchase  and  had  dam- 
aged him  individually  to  the  amount 
claimed  as  a  set-off.  The  court  held 
that  the  claim  was  not  a  "set-off,"  but 
a  counterclaim,  since  the  damages 
were  unliquidated  and  since  a  set-off 
must  be  in  the  nature  of  a  debt.  It 
was  also  held  that  the  act  (Rev.  Stat. 
(1899)  §  149)  providing  that  in  an  ac- 
tion against  joint  obligors  any  debt  due 
to  the  defendant  from  plaintiff  in  the 
action,  or  to  all  the  obligors  in  a  con- 
tract sued  on,  may  be  set  off  against 
the  demand  of  the  plaintiff,  did  not 
apply  to  a  counterclaim,  but  to  a  set- 
off alone. 

In  Beauregard  v.  Case  (1875)  91  U. 
S.  134,  23  L.  ed.  263.  an  action  brought 
against  an  ordinary  partnebrship  in 
Louisiana  on  a  note  to  a  bank,  one  of 
the  defendant  partners  claimed  as  a 
set-off  an  indebtedness  of  the  bank  to 
another  partner.  The  set-off  was  not 
allowed,  though  in  a  case  where  it 
is  the  partner's  own  claim  that  is  set 
off  against  a  claim  of  a  creditor,  it  is 
allowed  by  the  laws  of  Louisiana. 
The  court  said:  "The  members  of  an 
ordinary  partnership,  by  the  law  of 
Louisiana,  are  only  liable  to  their  com- 
mon creditor  for  their  proportional 
part  of  the  indebtedness  of  the  part- 
nership ;  and,  in  a  suit  by  the  creditor 
against  the  firm,  a  partner  having  an 
individual  demand  against  the  cred- 
itor may,  by  way  of  defense,  or  by 
exception,  as  it  is  termed  in  the  prac- 
tice of  the  state,  offset  or  oppose  the 
compensation  of  his  demand  to  that  of 
the  creditor.  But  this  is  a  very  dif- 
ferent thing  from  one  partner  at- 
tempting to  offset  or  oppose  the  com- 
pensation of  the  personal  demand  of 
his  associate  to  the  claim  of  their 
common  creditor.  For  this  position 
we  can  find  no  authority  in  the  Code 
of  Louisiana  or  the  decisions  of  its 
courts.  In  the  present  case,  for  ex- 
ample, the  defendant  May  might  have 
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aet  up  against  the  claim  of  the  plain- 
tiff his  personal  demand  against  the 
bank,  had  he  not  previously  disposed 
of  that  demand  to  the  United  States; 
but  the  defendant  Beauregard  could 
not  aet  up  that  demand  of  May's  in 
compensation  of  the  bank's  claum 
against  him  for  his  share  of  the  part- 
nership indebtedness,  any  more  than 
he  could  set  up  a  similar  demand  of  a 
stranger." 

In  Lewis  v.  Culbertson  (1824)  11 
Serg.  &  R.  (Pa.)  48.  14  Am.  Dec  607, 
the  administrator  of  a  creditor 
brought  an  action  against  the  execu- 
trix of  the  estate  of  one  who  had  been 
the  surviving  member  of  a  partner- 
ship, for  goods  sold  to  the  partnership. 
The  creditor's  estate  was  insolvent. 
The  defendant  put  in  a  claim  of  set- 
off b^sed  on  an  indebtedness  of  the 
creditor  to  the  defendant's  decedent 
individually.  The  set-off  was  held 
valid.  The  court  said:  "The  aet-off 
of  a  defendant  is  in  the  nature  of  an 
action  by  him.  It  is  certain  that  S. 
Iiewis  could  have  brought  an  action 
against  Vanlear,  for  the  sum  he  in- 
tended to  set  off;  it  is  equally  true 
that  in  this  action  Samuel  Lewis  is 
alone  answerable;  the  writ,  declara- 
tion, judgment,  and  execution  must 
all  be  against  him.  By  the  death  of 
his  partner,  the  onus  -of  paying  this 
debt  was  thrown  on  him;  why  then 
is  he  not  to  be  permitted  to  set  it  off? 
He  is  sued  by  the  plaintiff  for  a  debt 
due  him;  why  should  he  not  set  off 
a  debt  due  to  himself?  ...  A  set- 
off is  an  equitable  defense;  why 
should  the  assignees  or  trustees  of 
Vanlear  recover  against  Samuel  Lewis, 
when  he  is  the  debtor  of  Samuel  Lew- 
is, and  then  leave  to  Lewis  a  mock 
action  against  Vanlear,  an  Insolvent 
debtor,  against  whom  he  might  recov- 
er a  verdict,  but  from  whom  he  could 
not  obtain  one  cent?  The  defendant 
who  is  sued  is  the  same  individual 
who  sets  up  the  counter  demand 
agiunst  the  plaintiff;  he  sets  it  up  in 
his  own  right,  because  he  is  sued  in 
his  own  right;  the  debts  are,  in  the 
strictest  sense  of  the  word,  mutual. 
There  is  no  occasion  to  call  for  the 
exercise  of  any  equity  power." 


Ill,  Under  ugnement  hetwem  partieM. 

Where  there  is  an  agreonent  be- 
tween the  parties  that  an  individual 
debt  is  to  be  set, off  against  a  joint 
claim  against  the  partnership,  the  set- 
off is  allowed.  HcGuinness  v.  Kyle 
(1911)  208  Mass.  443,  94  N.  E.  700; 
McDonald  v.  Mackenzie  (1887)  24  Or. 
573,  14  Pac.  866;  Barnes  v.  Esch 
(1917)  87  Or.  1, 169  Pac.  512;  Sanford 
T.  Pike  (1918)  87  Or.  614,  170  Pac. 
729,  171  Pac.  394. 

In  McDonald  v.  Mackenzie  (1887)  24 
Or.  573,  14  Pac.  866,  it  appeared  that 
the  plaintiff  sold  wheat  to  a  partner- 
ship of  which  A  was  a  member.  A  held 
the  note  of  plaintiff,  and  it  was  agreed 
between  the  parties  that  such  note  of 
A  should  be  applied  as  a  set-off  to  the 
claim  against  the  partnership.  A  did 
not  surrender  the  note  as  agreed,  but 
assigned  it  to  a  third  person  after 
maturity.  The  third  person  obtained 
a  judgment  on  the  note.  The  plaintiff 
obtained  a  judgment  against  the  part- 
nership for  the  wheat  sold.  He  then 
brought  a  bill  in  equity  to  have  the 
agreement  of  set-off  enforced.  The 
set-off  was  held  valid  and  was  en- 
forced by  the  court. 

In  Barnes  v.  Esch  (1917)  87  Or.  1, 
169  Pac.  612,  the  court  found  that  a 
partnership  did  not  in  fact  exist  be- 
tween a  husband  and  wife.  A  judg- 
ment had  been  obtained  against  the 
husband,  against  which  the  wife 
sought  to  set  off  a  claim  for  damages. 
The  court,  however,  said  that  in  a 
case  where  there  ;ivas  an  agreement 
between  the  parties  to  that  effect,  an 
individual  claim  might  be  set  off 
against  a  partnership  claim. 

In  Sanford  v.  Pike  (1918)  87  Or. 
614,  170  Pac.  729,  171  Pac.  S94,  a  set- 
off was  held  to  be  invalid  on  the 
ground  that  it  lacked  mutuality,  the 
attempt  being  made  to  set  off  against 
a  partnership  debt  an  individual 
claim;  but  the  court  said  if  there  had 
been  an  agreement  to  that  effect  by  all 
the  parties,  the  court  would  have  sus- 
tained the  set-off. 

In  McGuinnesB  Kyle  (1911)  208 
Mass.  443,  94  N.  £.  700,  an  action  by  a 
plaintiff  against  a  partnership.  It  ap- 
peared  that  one  of  the  defendants  and 
his  wife  had  done  work  for  the  plain- 
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tiff,,  and  this  was  pleaded  as  a  set-off. 
It  was  held  that  it  did  not  constitute 
a  valid  set-off,  but  the  court  further 
found  an  agreement  between  all  the 
parties  to  deduct  ,  the  value  of  the 
services  from  the  note  in  the  hands 
of  the  plaintiff,  and  this  amount  was 
deducted. 

In  Wilson  V.  Home  (1869)  87  Miss. 
477,  the  question  was  whether  an 
agreement  to  the  effect  that  a  claim  of 
one  partner,  for  the  price  of  certain 
slaves  sold  to  the  plaintiff,  "is  good 
as  offset  to  my  claims  asrainst  him, 
the  said  J.  B.  Horn/'  applied  to  an  in- 


dividual debt  which  J.  B.  Horn,  the 
defendiuit  partner,  owed  to  the  plain- 
tiff, or  to  the  claim  of  the  plaintiff 
against  the  firm  of  which  he  was  a 
member.  It  appeared  in  making  a  set- 
tlement of  the  amount  due  to  the 
plaintiff  from  the  firm,  at  a  time  later 
than  that  of  the  sale  and  execution  of 
the  agreement  to  the  individual  part- 
ner, that  this  amount  was  not  treated 
as  a  credit  to  the  firm.  The  court  held 
that  under  the  circumstances  an 
agreement  between  the  parties  was  not 
shown,  and  that  the  set-off  claimed 
was  invalid.  R.  R.  R. 


FRED  WIESE 

V. 

JOHN  THIEN  et  al. 

Uimeouri  Supreme  Ot»urt  (IHviaion  No.  l)— September  £7,  1910, 

(_  Mo.  — ,  214  S.  W.  853.) 

Easement  —  private  way  —  effect  of  separation  of  land  hj  Impassable 
stream. 

1.  A  statutory  right  to  a  private  way  of  necessity  for  access  to  a  public 
highway  from  petitioner's  tillable  land  and  buildings  is  not  defeated  by 
the  fact  that  he  owned  other  land,  separated  from  such  land  by  an  im- 
passable stream  and  high  bluffs  which  abut  upon  a  public  road. 

{See  note  on  this  question  beginning  on  page  1557.] 

— ^way  of  necessity.  < — private  way  of  necessity  —  disclo- 

2.  Ways  of  necessity  «cisted  at  com-       sure  of  access  to  road. 

mon  law.  4.  That  a  petitioner  for  a  private 

[See  9  R.  C.  L.  768.]  necessity  discloses  in  his  petition 

Pleading  — petition  for  private  way—    that  he  owns  land  separated  from  that 

™it!tiin  ?S"&mg  out  of  a  "^^5  ^e  7^      -  X'-'t 

private  way  of  necessity  is  sufficient  impassable  stream,  which 

which  alleges  that  no  accessible  public  touches  a  public  road,  does  not  defeat 

road  passes  through  or  touches  the  land,  his  right  to  the  way. 

[See  9  R.  G.  L.  770.]  [See  9  R.  C.  L.  771.] 


Transfer  by  the  Kansas  City  Court  of  Appeals  for  the  determination 
by  the  Supreme  Couri;  of  an  appeal  by  defendants  from  a  judgment  of  the 
Circuit  Court  of  Gasconade  County  (Breuer,  J.)  affirming  a  judgment  of 
the  County  Court  in  favor  of  petitioner,  in  a  proceeding  to  open  and  estab- 
lish a  private  road.  Affirmed. 
The  facts  are  stated  in  the  Commissioner's  opinion. 
Messrs.  IV.  S.  Pope  and  Robert  Chandler  v.  Reading,  129  Mo.  App. 
Walker,  for  defendants :  63, 107  S.  W.  1039. 


Under  the  admitted  facts,  petitioner 
is  not  entitled  to  the  priTOte  road  pe- 
titioned for. 


The  private  road  petiticmed  for  ia 
not  a  w^  of  strict  necessity. 
Colville  V.  Judy,  73  Mo.  661 ;  Cox  ▼. 
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Tipton,  18  Mo.  App.  450;  Barr  v.  Flynn, 
20  Mo.  App.  383 ;  Coberly  t.  Butler,  68 
Mo.  App.  556. 

Messrs.  J.  W.  Hensley  and  Clarence 
6.  Baxter  for  plaintiff. 

Brown,        filed  the  foUowxoff 

opinion : 

This  is  a  proceeding  to  open  and 
establish  a  private  road  over  the 
lands  of  appellants  connecting  the 
lands  owned  and  occupied  by  the  re- 
spondent with  a  public  road  running 
some  distance  to  the  west  of  it  It 
was  begun  in  the  county  court  of 
Gasconade  county  in  which  the  peti- 
tioner resides  and  all  the  lands  in- 
volved are  situated.  The  road  was 
laid  out  and  established  in  due 
course  by  the  county  court,  and  dam- 
ages regularly  assessed.  An  appe^ 
was  taken  from  that  court  to  the 
Gasconade  county  circuit  court, 
where  the  matter  was  retried  and 
the  court  made  its  findings  as  re- 
quired, which  are  fully  sustained  by 
the  evidence.  The  findings  and 
judgment  of  the  circuit  court  were 
made  and  entered  at  the  January 
term,  1916,  and  are  as  follows : 

"Now  on  this  day,  the  above  cause 
coming  on  to  be  heard,  *!and  the 
plaintiff  Fred  Wiese  appearing  in 
person  and  being  represented  by 
counsel,  and  the  defendants  John 
Thien  and  Vincent  Skomia  both  ap- 
pearing to  this  suit  in  person  and 
being  represented  by  counsel,  and 
the  matters  in  issue  being  taken  up 
and  considered  by  the  court,  and  the 
court,  after  seeing  and  hearing 'the 
evidence  adduced  by  the  plaintiff 
and  the  defendants  and  each  of 
them,  finds  for  plaintiff  Fred  Wiese ; 
finds  that  the  said  Fred  Wiese  is  an 
inhabitant  of  Gasconade  county,  in 
the  state  of  Missouri ;  that  he  is  the 
owner  of  the  south  half  of  the  north- 
east quarter  of  section  21,  township 
41  north,  range  4  west,  in  Gascon- 
ade county,  Missouri,  upon  which  he 
resides  with  his  family;  that  the 
Bourbois  river  crosses  the  east  end 
of  his  said  lands  in  a  general  north 
to  south  direction,  about  200  yards 
west  of  and  nearly  parallel  to  the 
west  boundary  line  of  plaintiff's  said 
lands,  and  that  plaintiff's  residence, 

6  A.L.R.— 98. 


bam,  and  all  his  buildings  and  all 
his  tillable  lands  lie  on  the  west  side 
of  said  river,  and  that  all  that  part 
of  his  said  lands  lying  on  the  east 
side  of  said  river  condsts  of  and  is 
a  very  high,  rough,  and  rugged  bluff, 
rising  steep  and  rocky  from  the  wa- 
ter's edge,  the  lower  part  of  which 
consists  of  ledges  of  wall  rock,  the 
other  and  top  part  of  which  is  rough 
and  uneven,  and  mostly  covered  with 
hugh  boulder  rocks;  that  the  east 
end  of  plaintiff's  land  abuts  on  the 
Franklin  county  line,  and  that  no 
public  road  passes  through  or 
touches  plaintiff's  said  lands  except 
on  top  of  said  bluff  at  the  southeast 
comer  of  his  said  lands,  for  a  dis- 
tance of  69  feet;  that  it  would  be 
impjracticable  to  build  and  construct 
a  rdadway  from  plaintiff's  tillable 
lands  and  residence  on  the  west  side 
of  said  river,  to  the  east  and  across 
said  river  over  any  part  of  said  bluff 
to  said  public  highway,  at  the  south- 
east comer  of  plaintiff's  said  lands ; 
and,  if  such  could  be  done,  it  would 
require  an  excessive  expenditure  of 
approximately  $4,000  of  money,  and 
would  be  confiscatory  of  plaintiff's 
said  lands,  and  further,  should  this 
be  done,  the  ford  of  the  river  would 
be  impracticable,  because  during  a 
large  portion  of  the  seasons  it  would 
not  be  fordable  on  this  part  of  the 
river,  and  such  roadway  from  any 
point  ^ong  this  part  of  said  river 
over  any  part  of  said  bluff  to  the 
public  road  at  the  southeast  comer 
of  plaintiff's  lands  would  necessarily 
be  steep,  and  that,  after  reaching 
the  public  road  at  this  point,  plain- 
tiff could  only  travel  in  one  direc- 
tion, and  then  going  nearly  in  an 
opposite  direction  from  school,  post- 
office,  and  trading  point,  as  this  pub- 
lic road  starts  at  this  point  and  runs 
in  a  southwest  direction  a  distance 
of  li  miles  to  and  across  the  river, 
thence  west  to  and  connecting  with 
a  south-to-north  public  road,  which 
mns  about  1  mile  west  of  plaintiff's 
said  lands,  over  the  Bourbois  bridge 
through  the  town  of  Tea  to  Owens- 
ville  and  Rosebud,  plaintiff's  trading 
points  on  the  Chicago,  Rock  Island, 
&  Pacific  Railroad,  and  that  this 
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road  crosses  the  said  river  at  Tea 
postoffice  about  2  miles  northwest  of 
plaintiff's  farm,  over  the  bridge  over 
said  river;  and  that,  should  plaintiff 
be  forced  to  the  last  described  route, 
he  would,  in  addition  to  incurring 
the  excessive  expenses  aforesaid,  be 
required  to  cross  said  river  twice, 
at  impracticable  fords  not  bridged, 
and  be  made  to  go  a  distance  of  3| 
miles  to  public  school,  4|  miles  to 
store  and  postoffice,  and  about  15 
miles  to  trading  stations  on  rail- 
road, making  the  distance  to  said 
points  at  least  3  miles  further  than 
by  the  route  asked  for  in  plaintiff's 
petition;  that  plaintiff's  lan4s  lie 
within  20  miles  of  the  Chicago,  Kock 
Island,  &  Pacific  Railroad,  a  railroad 
running  from  east  to  west  aprosa 
said  country,  through  Owensville 
and  Rosebud,  trading  points  about 
11  miles  north  of  plaintiff's  farm; 
that  there  is  no  public  road  passing 
through  or  touching  plaintiff's  said 
lands  except  as  aforesaid,  which  said 
way  would  be  entirely  impractical 
ble,  and  that  plaintiff  has  no  other 
road  or  outlet  from  his  said  prem- 
ises except  over  the  lands  of  others ; 
that  the  way  herein  petitioned  for 
would  be  practicable,  providing  for 
plaintiff  a  way  to  school  of  less  than 
1  mile  distance,  and  to  railroad  10 
or  11  miles  distance,  and  to  store 
and  postoffice  2  miles  distance,  and 
by  giving  the  way  petitioned  for  he 
would  not  have  to  cross  said  river 
in  going  to  school,  and  in  going  to 
postoffice  and  railroad  he  could  cross 
same  by  way  of  bridge  built  by  the 
taxpayers  of  said  county  for  the 
convenience  of  all  the  people  of  the 
community  where  the  parties  to  this 
suit  live. 

"The  court  further  finds  that  the 
way  and  road  herein  prayed  for  is 
practicable,  and  a  way  of  necessity 
within  the  meaning  of  the  Constitu- 
tion and  laws  of  this  state ;  that,  at 
a  former  trial  of  this  matter  in  the 
county  court  in  which  all  the  parties 
to  this  suit  appeared  in  person  and 
by  counsel,  damages  were  awarded 
to  John  Thien  as  follows,  no  dam- 
ages ;  and  that  damages  were  award- 
ed to  Vincent  Skomia  in  the  sum  of 


$75  by  jury  trials;  and  that  in  the 
trial  of  this  case  in  this  court  it  was 
agreed  by  all  the  parties  to  this  suit 
that  the  damages  awarded  to  the 
defendants  in  the  county  court  were 
fair  and  reasonable,  and  that  the 
same  should  be  taken  and  adopted 
as  the  damages  to  be  found  and 
awarded  in  this  trial  in  the  event 
the  issue  should  be  found  for  the 
plaintiff. 

"It  is  therefore  ordered  and  ad- 
judged by  this  court  tiiat  the  said 
private  road  be  established  accord- 
ing to  the  prayer  of  the  petition  and 
plat  of  same,  to  wit." 

Here  follows  the  description  of 
the  center  line  of  the  road  20  feet  in 
width  as  located  by.  the  commission- 
ers. The  remainder  of  the  judg- 
ment relates  to  the  payment  of  dam- 
ages and  costs. 

The  petition  is  'in  two  counts. 
The  first  asserts  that  the  petitioner 
is  an  inhabitant  of  Gasconade  coun- 
ty, Missouri ;  that  he  owns  the  south 
half  of  the  northeast  quarter  of  sec- 
tion 21  and  all  that  part  of  the 
northeast  quarter  of  the  southeast 
quarter  of  section  21  lying  west  of 
the  Bourbois  river,  in  township  41 
north,  of  range  4  west,  in  said  coun- 
ty ;  "that  he  has  no  road  from  said 
lands  and  premises  except  through 
gateways  and  over  the  lands  of 
others."  The  second  count  states 
"that  no  accessible  public  road 
passes  through  or  touches  said 
land."  Each  count  sets  out  in  detail 
the  necessity  and  use  for  a  private 
road  leading  west  from  the  premises 
described. 

1.  It  will  be  seen  from  thQ  fore- 
going statement  that  the  only  issue 
between  these  parties  is  a  naked 
right  of  the  petitioner,  under  the 
Constitution  and  laws  of  this  state, 
to  have  access  to  the  farm  on  which 
he  resides  through  and  over  the 
lands  of  the  defendants.  There  is 
no  question  of  damages.  These  were 
admitted  to  be  just  and  reasonable* 
and  include  all  those  elements  which 
the  law  recognizes  as  subjects  of 
pecuniary  compensation.  Whether 
the  rigorous  defense  proceeds  from 
a  desire  for  a  holiday  in  court  or 
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can  make  no 
The  question  involved  is  important 
as  well  as  interestinsr,  and  is  here 
for  our  consideration. 

The  framers  of  our  Constitution 
w&re  not  inventors  of  tlie  doctrine 
of  private  ways  of  necessity.  They 
existed  by  the  com- 
mon law,  and  were 
usually  said  to  be 
founded  upon-  a  presumption  of 
grant  or  reservation ;  as,  where  one 
sold  a  close  surrounded  by  Ma  own 
estate,  he  was  presumed  to  grant  the 
easement  of  access,  or,  if  he  sold  his 
surrounding  estate  and  reserved  the 
close,  a  reservation  would  be  pre- 
sumed of  the  same  easement.  In 
Snyder  v.  Warford,  11  Mo.  618,  49 
Am.  Dec.  94,  the  same  doctrine  was 
said  to  apply  to  the  United  States  as 
an  original  proprietor  in  the  dis- 
position of  the  public  lands.  Judge 
Napton,  speaking  for  the  court, 
said :  "The  United  States,  being  tiie 
proprietor  of  a  section  of  land  en- 
tirely surrounded  by  eight  other  sec- 
tions, sells  the  section  so  surround- 
ed; the  purchaser  acquires,  by  the 
common  law,  a  right  of  way  to  the 
land  he  has  bought,  as  a  necessary 
incident  of  the  grant.  The  case  is 
not  altered  by  the  United  States' 
selling  the  surrounding  land  to  dif- 
ferent individuals.  The  purchasers 
take  it  subject  to  the  burden  im- 
posed on  it  whilst  it  belonged  to  the 
government,  the  original  proprie- 
tor." 

The  state  did  not  exceed  its  juris- 
diction over  private  property  within 
its  limits  by  recognizing  and  per- 
haps enlarging  the  application  of 
this  principle  in  §  20  of  article  2  of 
the  state  Constitution  by  excepting 
private  ways  of  necessity  from  its 
guaranty  of  inviolability,  and  ex- 
pressly vesting  in  the  legislature  the 
power  to  prescribe  the  manner  in 
which  such  easements  might  be  ac- 
quired. It  was  in  pursuance  of  the 
■authority  so  conferred  that  §  10,447 
of  the  Revised  Statutes  of  1909,  by 
-which  this  proceeding  must  be 


It  prescribes 
no  formula  of  words  in  which  the 
petition  must  set  forth  that  the 
petitioner  is  the  owner  of  the  tract 
of  land  for  which  the  easement  is  de- 
sired, and  that  no  public  road  passes 
through  it  or  touches  it.  Any  words 
l^at  express  these  facts  in  plain  and 
unmistakable  terms  are  sufficient 
This  petiti(m,  for  instance,  states 
"that  no  accessible  public  road 
passes  through  or  touches  said 
land."  The  word  "accessible"  is  re- 
lied on  by  appellants  as  rendering 
this  petition  insufficient  and  the 
judgment  rendered  upon  it  null  and 
void.  The  argument  implies  that 
there  could  be  such  a  state  of  facts 
that  a  public  road  might  touch  the 
land  and  still  be  absolutely  inaccessi- 
ble to  it.  This  involves  a  distinction 
altogether  too  shadowy  for  applica- 
tion by  a  court.  To  relieve  tiie  law 
from  the  charge  of  absurdity*  we 
must  assume  ttiat  the  legislature  in- 
tended such  a  contact  with  the 
premises  involved  as  would  give  ac- 
cess to  the  premises 
and  thus  avoid 
the  necessity  upon 
which  the  legisla- 
tive right  is  found- 
ed. The  petition  is  good  and  needs 
only  to  be  sustained  by  the  facts. 

2.  As  we  have  already  seen,  the 
right  conferred  by  this  statute  is 
not  a  personal  one,  but  pertains  to 
the  land  to  which  it  becomes  appur- 
tenant. It  is  the  situation  of  the 
land  that  calls  for  its  application, 
and  the  owner  for  the  time  being 
is  the  instrument  by  which  ttie  pro- 
ceeding is  instituted.  The  statute 
requires  that  he  be  the  owner  of  a 
tract  or  lot  of  laiid,  and  that  no  pub- 
lic road  passes  through  or  touches 
it,  and  it  is  to  this  tract  alone  that 
the  right  appertains.  That  the  same 
proprietor  has  other  lands  in  the 
same  or  adjoining  counties  does  not 
impair  his  statutory  remedy.  The 
lines  of  government  subdivision 
have  no  application,  even  though 
they  may  be  used  in  his  title  deeds 
to  describe  the  extent  of  his  hold- 
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ings.  For  instance,  it  is  a  matter 
of  common  knowledge  that  the  gov- 
emment,  in  surveying  the  public 
lands,  frequently  meanders  a 
stream,  so  tiiat  no  snbdivision  line 
is  permitted  to  cross  it;  while  in 
other  cases,  as  appears  to  have  been 
done  in  this,  the  subdivision  lines 
cross  the  stream  so  that  its  bed  is 
included  in  the  description  of  sec- 
tional BubdivisionB.  The  miethod 
adopted  makes  no  difference  in  the 
rights  of  riparian  proprietors  in  the 
bed  of  the  stream,  ^though  these 
rights  may  perhaps  be  affected  by 
the  nature  of  the  stream  itself.  But 
so  far  as  the  statute  now  under  con- 
sideration is  concerned,  the  fact  that 
the  proprietor  who  invokes  its  rem- 
edy wi^  respect  to  lands  bordering 
upon  an  impassable 
priViu*  w'^^T-  Stream  may  also 
:S£i.«o»  .t  Jiaje  lands  on  the 
land  by  in.       Other  side  cannot 

p««W  .t..«-.  ^^^^^  jjjg 

access  to  either  tract.  The  effect 
would  be  the  same,  in  all  respects, 
as  if  his  holdings  were  separated  by 
the  lands  of  other  proprietors. 

In  this  case  the  farm  of  the  peti- 
tioner is  situated  on  the  west  bank 
of  the  Bourbois  river  at  a  point 
where  the  stream  is  unfordable 
throughout  a  considerable  portion  of 
each  year.  One  of  its  government 
subdivisions  extends  across  the  river 
a  distance  of  about  200  yards.  The 
east  bank  of  the  river  is  formed  by 
a  palisade  of  perpendicular  rock, 
surmounted  by  boulders  which  cover 
practically  the  entire  strip.  On  this 
bluff  runs  a  road  which  touches  the 
east  line  of  the  strip  for  a  distance 
of  69  feet,  and  then  passes  south- 
westerly away  from  it.  The  court 
has  found  that  to  construct  a  road 
from  its  farm  to  the  road  on  the 
top  of  the  bluff,  so  that  it  could  be 
used  only  during  that  portion  of  the 
year  when  the  stream  was  fordable, 
would  cost  approximately  $4,000, 
which  would  be  confiscatory  of  his 
land,  which  means,  as  far  as  it 
means  anything,  that  the  cost  would 
unount  to  as  much  or  more  than 


the  value  of  his  farm.  It  is  perhaps 
unnecessary  to  take  into  considerap 
tion  the  fact  that  by  passing  this 
ford  and  climbing  the  bluff  his  chil- 
dren attain  a  schoolhouse  less  than  a 
mile  from  his  residence,  by  going  ^ 
miles  and  recrossing  the  river  at  an- 
other ford  during  that  portion  of 
the  year  when  the  stream  is  forda- 
ble. The  same  disparity  of  condi- 
tions exists  in  reaching  availaUe 
trading  and  shipping  points.  These 
facts  force  the  conclusion  that,  for 
the  purpose  to  which  the  provisions 
of  §  10,447  apply,  the  tract  owned 
by  petitioner  on  the  east  side  of  the 
river  is,  within  tiie  meaning  of  this 
section,  as  much  a  separate  tract  of 
land  as  if  it  were  situated  on  the 
other  side  of  a  meandered  navigable 
river  or  miles  away  across  the  level 
prairie.  The  prohibitive  expense  oi 
connecting  these  tracts  for  purposes 
of  access  to  the  farm  on  the  west 
side  of  the  river  might  of  itself  pro- 
duce that  result  Tiedeman,  Real 
Prop.  2d  ed.  §  609,  and  cases  cited. 
Yet  in  this  case  we  have  the  added 
reason  that  the  access  so  obtained 
would  be  entirely  inadequate  to  the 
purpose  which  ^e  law  is  designed 
to  serve.  That  purpose  is  such  com- 
munication with  the  vicinage  as 
makes  the  estate  inhabitable  under 
conditions  indispensable  to  its  ap- 
propriate occupation  and  use. 

3.  The  only  remaining  question  is 
whether  the  mere  fact  that  the  re- 
spondent in  his  petition  has  de- 
scribed his  holdings  as  including  the 
bluff  on  the  east  side  of  the  river 
precludes  him  from  presenting  the 
case  in  the  aspect  we  have  considr 
ered.    We  do  not 
think  80.   The  dis-  ^if?f 'f^:„ 
closure  of  the  real  «>f  neecMitr- 
situation  in  his  peti-  SJciVtr^I*. 
tion  has  no  other  or 
greater  effect  than  does  the  disclos- 
ure of  the  same  facts  in  evidence. 
He  simply  presented  his  entire  case 
to  the  county  court  and  called  for 
the  determination  of  his  right,  and 
the  law  will  not  punish  him  for  that 
commendable  course. 

We  think  that  upon  the  whole 
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case  as  presented  in  the  petition  and 
upon  the  trial  he  is  entitled  to  the 
relief  granted  him  in  the  Circuit 
Courts  and  its  judgment  iB  l^ierefore 
affirmed. 

Ragland  and  Small,  GC,  concur. 
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Per  Curiam:  ' 

The  foregoing  opinion  of  Brown, 
C,  is  adopted  as  the  opinion  of  the 
court. 

AU  the  Judges  concur;  Bond,  J., 
in  result. 


ANNOTATION. 

FawMMWI  of  %ray  ci  ueiCLMHy  at  affeded  1^  common  owmnh^  of  parcds 
vriiidi  mtB  not  accesdbk  one  firoui  die  odMr* 


It  will  be  seen  that  it  is  held  in  the 

reported  case  (Wiese  v.  Thien,  ante, 
1552),  under  a  Constitution  and  stat- 
utes providing  for  private  ways  of 
necessity,  that  one  dwelling  on  the 
banks  of  a  stream  not  fordable  part 
of  the  year  is  not  to  be  debarred  from 
a  private  road  because  he  owns  a  tract 
of  land  across  the  stream  on  a  high 
bluff,  the  back  part  of  which  is 
touched  by  a  public  road  the  use  of 
which,  at  best,  would  be  extremely  in- 
convenient to  him,  where  the  cost  of 
building  a  road  across  the  stream  and 
up  the  bluff  would  be  confiscatory  of 
his  land,  and  such  road  could  not  be 
used  daring  the  part  of  the  year  when 
the  stream  was  unfordable. 

It  would  seem  clear  that,  if  a  way  of 
necessity  must  be  absolute,  there  can 
be  no  way  of  necessity  where  one  part 
of  a  contiguous  tract  of  land  has  ac- 
cess to  the  highway,  no  matter  how 
difficult  the  construction  of  a  road 
reaching  all  of  the  tract  might  be, 
unless  it  is  an  impossibili^. 

In  McDonald  .v.  Lindall  (1827)  3 
Rawle  (Pa.)  492,  the  court  said : 
"The  right  of  way  from  necessity, 
over  the  land  of  another,  is  always  a 
strict  necessity,  and  this  necessity 
must  not  be  created  by  the  party 
claiming  the  right  of  way.  It  never 
exists  where  a  man  can  get  to  his 
property  through  his  own  land.  That 
a  road  through  his  neighbor's  would 
be  a  better  road,  more  convenient,  or 
less  expensive  is  not  to  the  purpose; 
that  the  passage  through  his  own  land 
is  too  steep  or  too  narrow  does  not 
alter  the  case.  It  is  only  where  there 
is  no  way  through  his  own  land  that 
the  right  of  way  over  the  land  of 
another  can  exist." 

In  Kripp  v.  Curtis  (1886)  71  Cat 


*62,  11  Pac.  879,  the  court  said:  "The 
right  x)f  way  from  necessity  must  be 
in  fact  what  the  term  naturally  im- 
ports, and  cannot  exist  except  in  cases 
of  strict  necessity.  It  will  not  exist 
where  a  man  can  get  to  his  property 
through  his  own  land.  That  the  way 
over  his  own  land  is  too  steep  or  too 
narrow,  or  that  other  and  like  difHcul- 
ties  exist,  does  not  alter  the  case,  and 
it  is  only  where  there  is  no  way 
through  his  own  land  that  a  grantee 
can  claim  a  right  over  that  of  his 
grantor.  It  must  also  appear  that  the 
grantee  has  no  other  way."  Quoted 
in  Bully  Hill  Copper  Min.  &  Smelting 
Co.  v.  Breuson  (1906)  4  Cal.  App.  180, 
87  Pac.  237. 

Where  a  slough  crossed  the  defend- 
ant's land,  making  it  highly  inconven- 
ient for  him  to  get  out  of  the  greater 
part  of  his  land,  this  would  not  give 
him  a  way  of  necessity  where  a  bridge 
could  be  built  or  other  crossing  made. 
Huddlestone  v.  Love  (1901)  13  Man- 
itoba L.  R.  432. 

In  Nichols  v.  Luce  (1834)  24  Pick. 
(Mass.)  104,  36  Am.  Dec.  302,  where 
the  defendants,  to  justify  their  use  of 
the  plaintiff's  land  for  a  road  to  the 
north,  proved  that  about  4  acres  of 
their  tract  waS  separated  from  the  bal- 
ance by  an  elevation  over  which  it  was 
exceedingly  difficult  to  pass  to  a  road 
to  the  east^  the  court  said:  "Where  a 
man  should  grant  a  tract  of  land  sur- 
rounded by  his  own,  so-  divided  into 
parts  by  an  impassable  mountain, 
river,  or  other  barrier  as  that  there 
could  be  no  passing  from  one  part  to 
the  other,  he  would,  by  necessary  im- 
plication, convey  a  right  of  way  to 
each  separate  part,  because  witiiont 
this  some  portion  of  the  thing  granted 
would  be  entirely  useless  to  the  gran- 
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tee.  But  these  implications  of  grants 
are  looked  upon  with  jealousy  and  con- 
strued with  strictness.  It  is  only  the 
necessity  of  the  case  which  will  carry 
one  way,  and  certainly  the  necessity 
must  be  not  less  strong  to  carry  two. 
It  is  not  pretended  that  the  blu£F 
across  the  defendants'  land  is  impas- 
sable; but  only  that  it  is  'exceedingly 
difficult  to  pass  it,  and  that  it  would 
be  much  more  convenient  to  the  de- 
fendants to  pass'  over  the  plaintiff's 
land.  Here  is  no  such  necessity  as  . 
will  raise  an  implication  of  a  grant  of 
different  ways  from  different  paHs  of 
the  defendants'  lot  Convenience, 
even  great  convenience  is  not  suffi- 
cient.** 

Where  the  statute  provided  that,  "in 
cases  of  necessity,  private  ways  may 
be  granted  upon  just  compensation 
being  first  paid  by  the  applicant,"  the 
court  said:  "The  way  of  necessity 
contemplated  by  the  Constitution  is 
not  a  way  of  convenience,  nor  is  it,  in- 
deed, intended  to  give  the  applicant 
the  shortest  route  to  market  .  .  . 
Nor  does  the  fact  that  there  was  a 
cut  or  obstruction  in  plaintiff's  farm, 
between  his  residence  and  the  settle- 
ment road,  change  the  legal  complexion 
of  this  case.  The  burden  of  crossing 
these  natural  barriers  falls  upon  him, 
and  not  upon  another.  *A  way  of  ne- 
cessity never  exists  where  a  man  can 
get  to  his  own  property  through  hia 
own  land,  however  inconvenient  the 
way  to  his  own  land  may  be.'  *'  Gaines 
V.  Lunsford  (1904)  120  Ga.  370,  102 
Am.  St  Kep.  109,  47  S.  E.  967. 

But  on  the  other  hand,  where  the 
courts  hold  that  the  necessity  need 
not  be  absolute,  a  reasonable  solution 
is  offered. 

In  Grotty  v.  New  River  &  P.  Consol. 
Coal  Co.  (1913)  72  W.  Va.  68, 46  LJR.A. 
(N.S.)  156,  78  S.  E.  233,  where  it  was 
held  that  in  a  remote  conveyance  of 
severance  there  was  an  implied  grant 
of  a  way  of  necessity,  and  where  it  is 
not  clear  whether  the  cliff  in  question 
was  or  was  not  on  the  plaintiff's  land, 
the  court  said:  "As  to  whether  phys- 
ical obstruction  to  access  to  land,  such 
as  the  insurmountable  cliff  standing 
between  the  plaintiff's  lot  and  the 
public  road  on  the  tableland  within 


the  boundary  of  lot  No.  16,  will  sustain 

an  implication  of  a  grant  of  a  way  of 
necessity,  the  authorities  are  in  con- 
flict, some  saying  the  grantee  cannot 
have  a  right  of  way  out  over  the  ad- 
jacent land  of  the  grantor,  if  by  any 
means,  no  matter  at  what  cost,  he  can 
get  out  over  his  own  land,  while  oth- 
ers say  necessity  within  the  meaning 
of  the  terra  as  it  is  used  in  the  law  of 
contracts  suffices.  The  latter  class  of 
cases  se^s  to  accord  with  reason  and 
the  considerations  upon  which  the  rule 
rests." 

In  Pettingill  v.  Porter  (1868)  8 
Allen  (Mass.)  1,  85  Am.  Dec.  671,  the 
court  said:  "The  word  'necessary* 
cannot  reasonably  be  held  to  be  limit- 
ed to  absolute  physical  necessity.  If 
it  were  so,  the  way  in  question  would 
not  pass  with  the  land  if  another  way 
could  be  made  by  any  amount  of  labor 
and  expense,  or  by  any  possibility.  If, 
for  example,  the  property  conveyed 
were  worth  but  $1,(K)0,  it  would  follow 
from  this  construction  that  the  plain- 
tiff's intestate  would  not  have  the 
right  of  way  over  the  triangular  piece 
as  appurtenant  to  the  land,  provided 
he  could  have  made  another  way  at 
an  expense  of  $100,000.'* 

It  will  be  seen  that  the  reported  case 
(WIESG  V,  Thien,  ante,  1552),  while 
arising  under  statute,  takes  a  similar 
view. 

The  court  did  not  decide  the  ques- 
tion of  absolute  necessity  in  Dee  v. 
King  (1901)  73  Vt.  375,  50  Atl.  1109, 
where,  in  denying  a  claim  of  a  way  of 
necessity  where  part  of  the  orator's 
lot  could  not  be  reached  over  his  land 
without  extreme  inconvenience,  on  ac- 
count of  a  hill,  the  court  said :  "The 
hill  is  such  that  it  cannot  be  crossed 
without  making  several  turns,  and 
then  only  with  very  light  loads.  The 
master  finds  that  the  conditions  now 
existing  could  be  materially  improved 
by  the  building  of  certain  described 
pieces  of  road,  the  expense  of  which 
would  be  disproportioned  to  the  in- 
come from  the  hill  lot,  but  which 
would  benefit  the  farm  as  a  whole 
more  than  enough  to  offset  the  cost. 
The  proposed  road  is  pronounced  in- 
convenient, and  expensive  in  the  first 
laying  out,  but  not  impracticable.  The 
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orator's  claim  cannot  be  sustained  up- 
on these  findings.  ...  It  is  not 
necessary  to  inquire  whether  a  way 
throusrh  one's  own  land  must  be  ab- 
solutely impossible.  It  is  clear  that 
mere  inconvenience,  however  great, 
will  not  be  sufficient.  It  is  necessity, 
and  not  convenience*  that  gives  the 
right." 

Under  some  of  the  statutes  the  diffi- 
culty need  not  be  great.  Thus,  under 
a  statute  providing  that  "if  any  person 
be  settled  upon  or  cultivating  any 
land  to  which  there  is  leading  no  pub- 
lic road,  and  it  shall  appear  necessary, 
reasonable,  and  Just  that  such  person 
should  have  a  private  way  to  a  public 
road  over  the  lands  of  other  persons, 
he  may  file  his  petition  before  the 
board  of  supervisors  of  the  township, 
praying  for  a  cartway  to  be  kept  open 
across  such  other  persons'  lands, 
leading  to  some  public  road,  ferry, 
bridge,  or  public  landing,"  etc.,  it  was 
held  that  the  plaintiff  was  entitled  to 
a  cartway,  where,  as  the  court  reports, 
*'it  was  in  evidence  that  plaintiff 
owned  two  tracts  of  land, — one  lying 
on  the  public  road,  the  other  distant 
from  the  public  road  1,000  yards;  that 
between  the  plaintiff's  two  tracts  of 
land  was  a  tract  of  defendant's  land, 
entirely  woodland,  200  yards  wide  and 
900  yards  long,  which  cut  off  plain- 
tiff's last-mentioned  tract  (which  is  in 
cultivation  and  on  which  is  a  tenant 
house)  entirely  from  any  access  to  the 
public  road,  except  that  it  is  connected 
by  a  narrow  strip  of  land  belonging 
to  plaintiff  with  plaintiff's  other  tract 
on  the  public  road.  This  strip,  how- 
ever, was  ^wholly  unfit  for  a  cartway, 
by  reason  of  the  great  number  and 
size  of  ditches  to  be  crossed  and  its 
being  continually  subject  to  inunda- 
tion and  overfiow.' "  It  was  held  that 
the  trial  court  properly  charged  the 
jniy  ttiat  if  the  plaintiff  could  have 
a  ''practicable"  cartaway  over  the 
strip  of  his  own  land  above  referred  to, 
then  it  was  not  necessary  to  have  it 
laid  off  over  defendant's  land.  Mayo 
V.  Thigpen  (1890)  107  N.  C.  63,  11  S. 
E.  1052. 

In  dismissing  proceedings  for  lay- 
ing out  a  public  road,  the  court  said: 
"Admittedly,  a  citizen  who  is  sur- 


rounded by  the  lands  of  others  has  a 
right  to  obtain  access  to  a  public  high- 
way. Even  where,  as  the  evidence 
here  proves  Frankheiser  to  have,  he 
may  have  such  acces^  over  his  own 
land,  if  the  route  would  be  specially 
difficult  and  burdensome  he  could  en- 
force his  right  to  reach  the  highway 
over  intervening  lands.  But  in  such 
a  case  his  right  would  be  to  a  private 
road,  to  be  built  and  maintained  at  his 
own  expense,  and  not  to  a  public  road 
to  be  built  and  maintained  at  the  ex- 
pense of  the  township.  The  acts  of  as- 
smbly  relating  to  private  roads  have 
made  provision  for  precisely  such 
cases  as  this."  Re  Road  (1874)  2 
Woodw.  Dec.  (Pa.)  437. 

Way  of  necessity  from  one  part  to  an- 
other of  olalmant'i  land. 

In  Cooper  v.  Maupin  (1840)  6  Mo. 
624,  35  Am.  Dec.  456,  where  there  was 
a  bluff,  it  was  held  in  an  action  of 
trespass  that  the  trial  court  properly 
charged  the  jury  that  "the  defendant 
can  have  no  right  of  way  by  necessity 
over  the  land  of  plaintiff  to  any  other 
portion  of  the  same  entire  tract  of  de- 
fendant's land."  The  court  said:  "No 
case  has  yet  sustained  a  right  of  way 
from  necessity  from  one  part  of  the 
claimant's  land  to  another  part  of  the 
same  contiguous  tract,  over  the  land 
of  another.  How  can  such  a  way  be 
called  a  way  of  necessity?  It  may  be 
convenient,  but  I  understand  the 
necessity  must  be  absolute,  and  creat- 
ed by  the  intervention  of  another's 
land." 

Under  a  statute  providing  that  '^e 

selectmen  of  the  respective  towns,  or 
a  major  part  of  them,  may  lay  out  such 
public  highways  or  private  ways  as 
they  shall  judge  needful  within  their 
respective  towns,"  and  that  "if  the 
selectmen,  on  applicatiqn  to  them, 
shall  refuse  or  neglect  to  lay  out  such 
private  ways  as  may  be  necessary  for 
any  inhabitant  of  said  town,  the  coun- 
ty court  is  empowered,  upon  applica- 
tion, to  cause  such  ways  to  be  laid  out 
as  may  appear  necessary,"  it  was  held 
that  a  private  way  might  be  laid  out 
to  connect  two  separated  tracts  of  the 
petitioner  (the  constitutional  objection 
that  the  legislature  could  not  authorize 
the  laying  out  of  a  way  for  the  sole  use 
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of  a  particular  individual  not  having 
been  raised  at  the  proper  time) .  Rey- 
nolds V.  Reynolds  (1842)  15  Conn.  88. 

In  Robinson  v.  Swope  (1876)  12 
Bush  (Ky.)  21,  it  was  held  that  while 
"the  general  assembly  may,  in  the  ex- 
ercise of  the  right  of  eminent  domain, 
autiiorize  the  establishment  of  private 
pasBways-  over  the  lands  of  others 
when  it  is  necessary  to  enable  any  in- 
habitant of  the  state  to  attend  courts, 
elections,  churches,  or  mills,  or  to 
reach  an  established  public  highway," 
it  may  not  provide  "for  the  establish- 
ment of  private  passways  when  neces- 
sary to  enable  a  citizen  'to  pass  from 
one  tract  of  land  to  another  owned  by 
him,' "  as  this  is  a  private  use. 

But  in  Re  Stewart's  Private  Road 
(1909)  38  Pa.  Super,  Ct.  339,  it  was 
held  that  under  the  Pennsylvania  stat- 
ute a  petitioner  buying  a  field  or  plan- 
tation separated  from  his  dwelling  by 
the  land  of  another  may  have  a  private 
road  through  such  intervening  land. 
We  are  perhaps  to  suppose  that  the 
lot  purchased  was  not  on  a  public 
highway.  (It  may  be  noted  that  in 
Pennsylvania  Coal  Co.  v.  Waddell 
(1876)  6  Luzerne  Leg.  Reg.  (Pa.)  16, 
the  court  stated  that  a  statute  auth- 
orizing  such  a  private  road  would  be 
u  n  CO  n  stitu  ti  on  al ) . 

Railroad  private  crossings  or  farm 
crossings  may  properly  be  provided 
for  by  statute  as  limiting  the  grant  of 
power  of  eminent  domain.  While  it  is 
not  intended  to  take  up  generally  the 
subject  of  such  crossings,  a  few  of  the 
cases  are  here  referred  to  as  of  in- 
terest upon  the  subject  of  ways  of 
necessity. 

A  reservation  in  a  deed  granting  a 
right  of  way  for  railroad  tracks,  of 
the  privilege  of  crossing  and  recross- 
ing  and  maintaining  water  pipes  over 
it,  will  remain  a  permanent  easement 
in  the  grantor,  where  the  strip  grant- 
ed is  so  situated  as  to  shut  off  all 
access  to  the  grantor's  valuable 
wharves  in  such  manner  that  without 
the  reservation  a  way  of  necessity 
would  exist,  and  the  reservation  is  in 
effect  an  exception  of  an  already  ex- 
isting right.  Chappell  v.  New  York, 
N.  H.  &  H.  R.  Go.  (1892)  62  Conn.  195^ 
17  L.R.A.  420.  24  Atl.  997. 


Similarly  where,  after  a  condemna- 
tion for  a  railway  right  of  way  sep- 
arating a  farm  into  two  tracts,  there 
were  no  practical  means  of  access  to 
one  of  the  tracts  except  over  the  rail- 
way right  of  way,  it  was  held  that  "a 
right  of  way  of  necessity,  was,  by  legal 
implication,  reserved  in  the  owner 
when  the  orignal  condemnation  pro- 
ceedings were  had."  Cleveland,  C.  C. 
&  St.  L,  R.  Co.  V.  Smith  (1912)  177 
Ind.  524,  97  N.  E.  164. 

In  Pittsburgh,  C.  C.  A  St  L.  R.  Co. 
V.  Kearns  (1915)  68  Ind.  App.  694, 
108  N.  E.  873,  the  court  said,  besides 
referring  to  the  statute:  "From  the 
evidence  it  appears  that,  when  the 
orignal  line  of  railway  across  the  farm 
in  question  was  built  by  appellant's 
predecessor,  there  was  no  practical 
way  of  travel  from  one  of  the  parts 
of  the  farm  to  the  other,  except  over 
the  railroad  right  of  way,  therefore  a 
way  of  necessity  across  such  railroad 
right  of  way  was  by  legal  implication 
reserved  in  the  owner,  irrespective  of 
any  covenant  in  the  deed  granting  the 
railroad  its  rights.  Cleveland,  0.  C.  & 
St.  L,  R.  Co.  V.  Smith  (Ind.)  supra." 

In  New  York  &  N.  E.  R.  Co.  v.  Rail- 
road Comrs.  (1894)  162  Mass.  81,  38 
N.  E.  27,  it  was  held  that  a  convey- 
ance by  a  landowner  by  warranty  deed 
to  8  railroad  company,  of  a  strip  cut- 
ting his  land  in  two,  implies  a  right 
of  way  across  the  railroad  so  that  a 
subsequent  statute  is  not  unconstitu- 
tional as  applying  to  such  cases, 
where  it  provides  that  "when  any  per- 
son or  corporation  is  cut  off  from  ac- 
cess to  lands  owned  by  such  person 
or  corporation  by  the  laying  out  of  a 
railroad  or  the  widening  of  the  road- 
bed of  such  railroad,  and  when  no 
compensation  has  been  paid  by  the 
company  owning  or  operating  said 
railroad  for  cutting  off  access  to  said 
lands,  or  agreement  made  relative 
thereto,  the  railroad  commissioners, 
after  due  notice  to  the  parties  in  in- 
terest and  a  hearing,  under  such  rules 
as  they  shall  adopt  for  proceedings 
under  this  act,  shall,  if  they  deem 
expedient,  order  a  crossing  to  be  made 
and  maintained  at  the  expense  of  the 
railroad  company."  The  court  said: 
'Tt  is  familiar  law  that  if  one  conveya 
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a  part  of  his  land  in  auch  form  as  to 
deprive  himself  of  access  to  tiie  re- 
mainder of  it  unless  he  goes  across 
the  land  sold,  he  has  a  way  of  neces- 
sity over  the  granted  portion.  This 
comes  by  implication  from  tiie  situa- 
tion of  the  parties  and  from  the  terms 
of  the  grant  when  applied  to  the  sub- 
ject-matter. The  law  presumes  that 
one  will  not  sell  land  to  another  with- 
out an  understanding  that  the  grantee 
shall  have  a  legal  right  of  access  to 
it,  if  It  is  in  the  power  of  the  grantor 
to  give  it,  and  it  equally  presumes  an 
understanding  of  the  parties  that  one 
selling  a  portion  of  his  land  shall  have 
a  legal  right  of  access  to  the  remain- 
der over  the  part  sold  if  he  can  reach 
it  in  no  other  way.  This  presumption 
prevails  over  the  ordinary  covenants 
of  a  warrant  deed." 

But  where  a  grantor  in  a  deed  ex- 
cepted from  the  land  conveyed  a  100- 


foot  strip  through  the  same,  thereto- 
fore taken  1^  a  railroad  company 
under  condemnation  proceedings,  by 
virtue  of  which  the  railroad  corpora- 
tion obtained  title  in  fee,  it  was  held 
that  the  grantee  was  not  entitled  to  a 
way  of  necessi^  from  one  part  of  her 
land  to  another,  divided  by  the  strip 
80  condemned,  as  she  was  in  no  dif- 
ferent position  tiian  if  she  had  taken 
title  by  two  separate  deeds  Oft  the 
lands  separated  by  the  railroad.  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Conlon  (1901) 
62  Kan.  416,  63  L.R.A.  781,  63  Fac.  432. 

It  may  be  noted  that  in  Dubbs  v. 
Philadelphia  &  R.  R.  Co.  (1892)  148 
Pa.  66,  23  Atl.  883,  a  statute  requir- 
ing railroads  dividing  lands  to  provide 
crossings  whenever  necessary  was 
held  to  include  cases  where  an  owner 
of  divided  lands  might  pass  from  one 
part  to  the  other  by  a  circuitous  route. 

B.  B.  a 


J.  S.  WOODWARD,  Appt, 

V. 

SAVINGS  &  TRUST  COMPANY. 

JTerth  Carolina  Supreme  C«urt~Oetob«i*  1,  1910* 
(_  N.  C.  — ,  100  S.  B.  804.) 

Bank  —  right  to  charipe  back  forged  paper. 

1.  A  bank  cannot  charge  back  to  the  account  of  its  depositor  a  forged 
check  upon  itself  which  it  has  credited  to  such  account. 

iSee  note  on  this  question  beginning  on  page  1566.] 


—  right  to  charge  back  check  proving 
to  De  overdraft. 

2.  The  drawee  of  a  check,  accepting 
it  unconditionally  and  passing  it  to  the 
credit  of  the  depcsitor,  cannot,  in  ihe 
absence  of  a  special  custom  known  to 
the  depositor,  charge  it  back  against 
the  account  of  the  depositor  on  the 
ground  that  it  was  an  overdraft. 

[See  8  R.  G.  L.  626.] 

—  effect  of  knowledge  of  payee. 

3.  One  depositing  in  the  drawee  bank 
a  ^eck  to  which  the  name  of  the  pur- 
poxted  drawer  was  signed  by  another  in 
his  presence  cannot  deny  the  right  of 
i^e  bank  to  charge  it  back  upon  its 
proving  to  have  been  signed  without 
authority. 

[See  8  R.  C.  L.  627.} 


I^Ib  and  notes  —  holder  fai  due  coarse 

• —  drawee  bank. 

4.  The  bank  on  which  a  check  is 
drawn  does  not,  in  crediting  It  to  the 
account  of  the  payee,  become  a  holder 
in  due  course  within  the  meaning  of  the 
Negotiable  Instruments  Act 
—-absence  of  damage. 

5.  One  who  takes  a  forged  check  in 
payment  of  an  automobile  is  not  dam- 
aged by  the  charging  back  of  the  check 
against  his  account  after  the  bank  has 
given  him  credit  for  it,  if  he  recovers 
possession  of  the  car  under  mortgage 
foreclosure,  and  the  cash  payment  is, 
so  far  as  appears,  sufficient  to  compen- 
sate him  for  the  use  of  .the  car  and 
any  injury  done  to  it. 
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Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Beau- 


fort County  (Devin,  J.)  in  favor  of 
recover  damages  for  charging  back  a 
tiff.  No  error. 

Statement  by  Allen,  J. : 

This  is  an  action  to  recover  dam- 
ages against  the  defendant  bank  for 
charging  back  against  the  account 
of  the  plaintiff  a  check  of  $380.  The 
jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  repre- 
sent to  the  plaintiff  that  the  check 
for  $380,  signed  in  the  name  of 
Winnie  E.  Jackson,  was  good  and 
would  be  paid?  Answer.  No. 

"(2)  Was  the  plaintiff  induced 
by  said  representation  to  sell  and 
deliver  the  car  to  Simon  Jackson? 
Answer.  No. 

"(3)  Did  the  defendant  accept 
the  check  for  $380,  and  credit  plain- 
tiff's account  therewith?  Answer. 
Yes. 

"(4)  Was  the  name  of  Winnie  E. 
Jackson  signed  to  said  check  with- 
out the  authority,  knowledge,  or 
consent  of  said  Winnie  E.  Jackson? 
Answer.  Yes. 

"(5)  What  damage,  if  any,  is 
plaintiff  entitled  to  recover  there- 
for? Answer.  None." 

The  verdict,  considered  in  connec- 
tion with  the  evidence  and  the 
charge,  discloses  the  following  facts : 
In  January,  1919,  the  plaintiff  was 
engaged  in  the  business  of  selling 
automobiles  in  Washington  under 
the  name  of  the  Overland  Washing- 
ton Company.  On  the  morning  of 
January  24th  one  Simon  Jackson 
went  to  the  place  of  business  of  the 
plaintiff  about  8  o'clock  in  the  morn- 
ing, and  entered  into  a  contract  for. 
the  purchase  of  a  Ford  car  from  one 
Hollowell,  agent  of  the  plaintiff,  by 
the  terms  of  which  Jackson  was  to 
pay  $20  in  cash,  give  a  paper  for 
$100  with  solvent  indorsers,  a  check 
for  $280,  and  a  note  for  $25,  se- 
cured by  mortgage  on  the  automo- 
bile. Simon  Jackson  had  no  account 
with  the  defendant  bank,  but  he 
gave  a  check  for  the  $280,  signing 
the  name  of  his  mother,  Winnie 
Jackson,  as  drawer,  who  did  have  an 
account  in  the  bank.  Hollowell  took 


defendant  in  an  action  brou^t  to 
check  against  the  account  of  plain- 

the  check  to  the  defendant  bank,  and 
asked  if  the  check  of  Winnie  Jack- 
son for  $280.  was  good,  which  was 
answered  in  the  af&rmative,  Winnie 
Jackson  having  at  that  time  $340  to 
her  credit  in  the  bank.  Hollowell 
returned  to  the  place  of  business  of 
the  plaintiff  when  the  plaintiff  was 
present,  and  it  was  then  found  that 
Simon  Jackson  could  not  secure  ttie 
papers  for  $100,  properly  indorsed, 
and  the  check  for  $280  was  then 
torn  up,  and  he  gave  to  the  plaintiff 
as  payee  another  check  upon  the  de- 
fendant bank  for  $380,  signing  the 
name  of  Winnie  Jackson  as  drawer 
in  the  presence  of  the  plaintiff,  who 
took  this  check  to  the  bank,  indorsed 
it,  passed  it  across  the  counter,  and 
was  given  credit  for  the  same  on  his 
account  as  a  depositor.  Later  in  the 
day  the  defendant  bank  charged 
back  the  check  to  the  account  of  the 
plaintiff,  finding  that  Winnie  Jack- 
son did  not  have  $380  to  her  credit, 
and  that  she  had  not  authorized 
Simon  Jackson  to  sign  her  name  to 
the  check,  which  the  jury  finds  to 
be  a  fact. 

The  automobile  was  delivered  to 
Simon  Jackson  on  Friday,  and  was 
used  by  him,  and,  being  injured, 
was  returned  to  the  plaintiff  on  Sat- 
urday for  repairs. 

The  plaintiff,  then  claiming  the 
right  to  hold  the  automobile  under 
his  mortgage  to  secure  tiie  $25,  after 
advertisement  sold  it,  and  had  it 
bought  in  for  himself. 

The  plaintiff  now  has  ttie  automo- 
bile, $20  in  cash  paid  by  Simon 
Jackson,  and  his  note  for  $25. 

The  plaintiff  moved  for  judgment 
on  the  third  issue,  which  was  re- 
fused, and  he  excepted. 

Judgment  was  rendered  for  the 
defendant,  and  the  plaintiff  ap- 
pealed. 

Mr.  E.  A.  Daniel,  Jr.,  for  i4>pel!aot 
Messrs.  Stewart  &  Bryan  and  Ward 
&  Grimes  for  appellee. 
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WOODWARD  V.  SAVINGS  & 

(—  y.  C.  —J  190  8.  B.  SOi.) 

AHen,  J.,  delivered  the  opinion  of 
the  court: 

The  weight  of  authority  is  in 
favor  of  the  proposition  for  which 
th6  plaintiff  contends,  that  a  bank, 
the  drawee  of  a  check,  accepting  it 
unconditionally  and  passing  it  to 
the  credit  of  the 
depositor,  in  the 
absence  of  special 
custom  known  to 
the  depositor,  cannot  charge  it  back 
against  the  account  of  the  depositor 
on  the  ground  that  it  is  an  over- 
draft. 

The  court  says  in  First  Nat. 
Bank  v.  Burkhardt,  100  U.  S.  689, 
25L.  ed.  768: 

"In  Morse's  well-considered  work 
on  Banking,  p.  321,  it  is  said:  'But 
if  at  the  time  the'  holder  hands  in 
the  check  he  demands  to  have  it 
placed  to  his  credit,  and  is  informed 
that  it  shall  be  done,  or  if  he  holds 
any  other  species  of  conversation 
which  practically  amounts  to  de- 
manding and  receiving  a  promise  of 
a  transfer  of  credit,  as  equivalent 
to  an  actual  payment,  the  effect,  will 
be  the  same  as  if  he  had  received 
his  money  in  cash,  and  the  bank's 
indebtedness  to  him  for  the  amount 
will  be  equally  fixed  and  irrevo- 
cable.* 

"We  regard  this  as  a  sound  and 
accurate  exposition  of  the  law  upon 
the  subject,  and  it  rests  upon  a  solid 
basis  of  reason.  The  authority  re- 
ferred to  sustains  the  text. 

"When  a  check  on  itself  is  of- 
fered to  a  bank  as  a  deposit,  the 
bank  has  the  option  to  accept  or  re- 
ject it,  or  to  receive  it  upon  such 
conditions  as  may  be  agreed  upon. 
If  it  be  rejected,  there  is  no  room 
for  any  doubt  or  question  between 
the  parties.  If,  on  the  other  hand, 
the  check  is  offered  as  a  deposit  and 
received  as  a  deposit,  there  being  no 
fraud  and  the  check  genuine,  the 
parties  are  no  less  bound  and  con- 
cluded than  in  the  former  case. 
Neither  can  disavow  or  repudiate 
what  has  been  done.  The  case  is 
simply  one  of  an  executed  contract. 
There  are  the  requisite  parties,  the 
requisite  consideration,  and  the  re- 
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quisite  concurrence  and  assent  of 

the  minds  of  those  concerned.  It 
was  well  said  by  an  eminent  chief 
justice:  'If  there  has  ever  been  a 
doubt  on  this  point,  there  should  be 
none  hereafter.*  Oddie  v.  National 
City  Bank.  45  N.  Y.  735,  6  Am. 
Rep.  160." 

When  a  bank  credits  a  depositor 
with  the  amount  of  a  check  drawn 
upon  it  by  another  customer,  and 
there  is  no  want  of  good  faith  on  the 
part  of  the  depositor,  the  act  of 
crediting  is  equivalent  to  a  payment 
in  money,  and  the  bank  cannot  re- 
call or  repudiate  the  payment  be- 
cause, upon  an  examination  of  the 
accounts  of  the  drawer,  it  is  ascer- 
tained that  he  was  without  funds 
to  meet  the  check,  though,  when  the 
payment  was  made,  the  officers 
labored  under  the  mistake  that  there 
were  funds  sufficient.  In  such  a  case 
the  bank  could  have  received  the 
check  conditionally,  and  have  come 
under  obligations  to  account  to  the 
holder  for  it  only  in  the  event  that 
on  an  examination  of  the  accounts 
of  the  drawer  it  was  found  he  had 
funds  to  meet  it,  or  in  the  event 
that  he  provided  funds  for  its  pay- 
ment Or  it  could  have  asked  for 
time  to  examine  the  accounts,  that 
it  might  determine  whether  it 
would  accept  and  pay  or  dishonor 
the  check.  It  would  have  been  with- 
in the  option  of  the  holder  to  have 
accepted  or  rejected  either  of  these 
propositions.  But  when  the  holder 
presented  the  check  with  his  pass 
book,  that  the  check  might  be  en- 
tered as  a  deposit  to  his  credit,  it 
was  a  request  for  the  payment  of  the 
check;  and  there  can  be  no  distinc- 
tion between  a  request  for  pay- 
ment in  money,  and  a  request  for 
pasnnent  by  a  transfer  to  the  credit 
of  the  holder."  8  R.  C.  L.  526. 

To  the  same  effect  see  7  C.  J.  681 ; 
Levy  V.  Bank  of  United  States,  4 
Dall.  234,  1  L.  ed.  814;  City  Nat. 
Bank  v.  Burns,  68  Ala.  267,  44  Am. 
Rep.  142 ;  American  Exch.  Nat. 
Bank  v.  Gregg,  138  HI,  696,  32  Am. 
St.  Rep.  173.  28  N.  E.  839;  Wasson 
V.  Lamb,  120  Ind.  614,  6  L.R.A.  191, 
16  Am.  St.  Rep.  342,  22  N.  E.  729. 
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And  the  authorities  also  sustain 
the  position  that  the  same  rule  ap- 
plies when  the  check  is  a  forgery  : 

"A  bank  is  bound  to  know  the 
signatures  of  its  customers;  and  if 
it  pays  a  forged  check  it  must  be 
considered  as  making  the  payment 
out  of  its  own  fundSf  and  cannot 
ordinarily  charge  the  amount  so 
paid  to  the  account  of  the  depositor 
whose  name  was  forged."  7  C.  J. 
683. 

"In  pursuance  of  the  rule  that  a 
bank,  as  between  itself  and  the  bona 
fide  holder  of  a  check,  is  bound  to 
know  the  signature  of  its  depositors, 

-ri,ht  io  «h«nr«  can"^t  recover 
baeic  forced  from  such  a  holdcr 
money  paid  to  him 
upon  the  subsequent  discovery  that 
the  drawer's  name  was  forged,  if  a 
depositor  presents  a  check,  which  he 
holds  in  good  faith,  drawn  on  the 
bank  by  another  depositor,  and  the 
check  is  credited  to  him  in  his  ac- 
count and  charged  to  the  drawer, 
this  is  in  effect  a  payment  of  the 
check,  and  the  bank  .  .  .  cannot 
strike  off  the  credit."  3  R.  C.  L.  527. 

This  principle  was  first  declared 
by  Lord  Mansfield  in  1762  in  Price 
V.  Neal,  3  Burr.  1355,  97  Eng.  Re- 
print, 871,  1  W.  Bl.  390,  96  Eng. 
Reprint,  221,  and  has  been  adopted 
in  Bank  of  United  States  v.  Bank  of 
Georgia,  10  Wheat.  333,  6  L.  ed. 
334;  Neal  v.  Cobum,  92  Me.  145,  69 
Am.  St  Rep.  495,  42  Atl.  348;  First 
Nat.  Bank  v.  Marshalltown  State 
Bank,  107  Iowa,  327,  44  L.R.A.  131, 
77  N.  W.  1045;  Deposit  Bank  v. 
Fayette  Nat.  Bank,  90  Ky.  15,  7 
L.R.A.  849,  13  S.  W.  339;  Com- 
mercial &  F.  Nat.  Bank  v.  First  Nat. 
Bank.  30  Md.  21,  96  Am.  Dec.  554; 
Bemheimer  v.  Marshall,  2  Minn.  82, 
Gil.  61,  72  Am.  Dec.  79 ;  National 
Park  Bank  v.  Ninth  Nat.  Bank,  46 
N.  Y.  77,  7  Am.  Rep.  310 ;  Germania 
Bank  v.  Boutell,  60  Minn.  189,  27 
L.RJV.  635,  61  Am.  St.  Rep.  519,  62 
N.  W.  327;  Bank  of  St.  Albans  v. 
Farmers  &  M.  Bank,  10  Vt.  145,  33 
Am.  Dec.  188 ;  Yarborough  v.  Bank- 
ing Loan  &  T.  Co.  142  N.  C.  377,  55 
S.  E.  296;  and,  indeed,  in  all  the 
states  except  Pennsylvania,  where 


it  has  been  changed  by  statute. 
Tradesmen's  Nat  Bank  t.  Third 
Nat.  Bank,  66  Pa.  438. 

These  principles  rest  upon  the 
presumption  that  the  drawer  knows 
the  signature  of  its  customer,  and 
upon  the  necessity  of  fixing  some 
time  when  there  shall  be  no  further 
inquiry  by  the  one  upon  whom  it  is 
drawn  into  the  integrity  of  com- 
mercial paper  with  which  so  much 
of  the  business  of  the  world  is  done 
to-day;  but  the  courts  recognize 
that  they  are  establishing  a  rule  at 
variance  with  the  principle  that 
money  paid  under  a  mistake  of  fact 
may  be  recovered,  and  the  one  de- 
positing the  check,  if  both  the  payee 
and  indorser  of  the  check,  is  held  to 
knowledge  of  all  other  facts  except 
the  signature  of  the  drawer,  and  he 
can  take  no  benefit  from  the  trans- 
action if  he  actively  participated  in 
the  forgery,  although  without  fraud- 
ulent intent. 

This  is  true  because  the  payee  in 
the  check  is  necessarily  brought  in 
close  touch  with  the  drawer,  and  has 
everjr  opportunity  to  inquire  into 
the  regularity  and  genuineness  of 
the  paper. 

"It  would  be  an  exceedingly  harsh 
rule  to  i>ermit  one  who  negotiates 
with  the  forger,  and  obtains  his 
check  payable  to  the  use  of  the  party 
advancing  the  money,  who  then  in- 
dorses it  to  a  bank,  to  hold  onto  the 
money  when  the  payee  has  himself 
contracted  with  the  forger,  and  giv- 
en credit  to  the  paper  by  his  indorse- 
ment that  led  the  bank  to  believe  the 
paper  was  genuine."  Deposit  Bank 
v.  Fayette  Nat.  Bank,  90  Ky.  10,  7 
L.R.A.  849,  13  S.  W.  339. 

"The  drawee  bank  is  held  to  a 
knowledge  of  the  signature  of  the 
drawer,  but  the  payee  indorser  is 
held  to  a  knowledge  of  all  other 
facts. 

"The  discounting  bank  and  the 
drawee  bank,  in  such  a  case,  have 
the  right  to  rely  upon  the  indorse- 
ment of  the  payee,  and  as  to  him  are 
not  required  to  exercise  any  dili- 
gence to  discover  the  fact  that  the 
check  had  been  raised.  These  facts 
are  conclusively  presumed  to  be 
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within  the  knowledge  of  the  payee. 
Under  such  circumstanceis  the 
money  paid  can  be  recovered  back 
in  assumpsit,  unless,  possibly,  from 
some  subsequ^t  arrangement  or 
cause,  the  right  is  lost.  Certainly, 
the  fact  that  the  payee,  who  received 
the  money  as  payee  and  ostensible 
owner,  has  disposed  of  it  according 
to  his  own  will,  cannot  in  any  way 
affect  this  right.  The  authorities 
cited  by  appellee  to  the  proposition 
that  if  a  bank  pays  a  forged  check 
to  a  holder  wittiout  fault,  who,  in 
ignorance  of  the  fraud,  pays  value 
for  i^  the  money  cannot  be  recov- 
ered back,  are  not  applicable  to  the 
case  at  bar.  Bradley  was  the  payee, 
and,  by  his  indorsement,  obtained 
the  money.  He  parted  with  nothing 
to  get  possession  of  the  check.  Its 
genuineness  is  condusive  as  to  him, 
and  as  indorser  he  guaranteed  it  to 
be  genuine  for  the  amount  expressed 
in  the  check.  Carpenter  v.  North- 
borough  Nat.  Bank,  123  Mass.  66; 
National  Park  Bank  v.  Seaboard 
Bank,  114  N.  Y.  28, 11  Am.  St.  Rep. 
612,  20  N.  E.  632;  White  v.  Conti- 
nental Nat.  Bank,  64  N.  Y.  816,  21 
Am.  Rep.  612 ;  Susquehanna  Valley 
Bank  v.  Loomis,  85  N.  Y.  207,  39 
Am.  Rep.  652."  Birmingham  Nat. 
Bank  v.  Bradley,  103  Ala.  at  page 
119,  49  Am..  St.  Rep.  17, 15  So.  443. 

"In  the  usual  course  of  business, 
if  a  check  purporting  to  be  signed 
by  one  of  its  depositors  is  paid  by  a 
bank  to  one  who,  finding  it  in  cir- 
culation or  receiving  it  from  the 
payee  by  indorsement,  took  it  in 
good  faith  for  value,  the  money 
cannot  be  recovered  back  on  the  dis- 
covery that  the  check  is  a  forgery. 
It  is  presumed  that  the  bank  knows 
the  signature  of  its  own  customers, 
and  therefore  is  not  entitled  to  the 
benefit  of  the  rule  which  in  cases  of 
forgery  permits  a  party  to  recover 
back  money  paid  under  a  mistake  of 
fact  as  to  the  character  of  the  in- 
strument by  which  the  fraud  has 
been  effected.  This  presumption  is 
conclusive  only  when  the  party  re- 
ceiving the  money  has  in  no  way 
contributed  to  the  success  of  the 
fraud  or  the  mistake  of  fact  under 
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which  the  payment  has  been  made. 
...  To  entitle  the  holder  to  re- 
tain money  obtained  5y  a  forgery, 
he  should  be  able  to  maintain  that 
the  whole  responsibility  of  deter- 
mining the  validity  of  the  signature 
was  placed  upon  the  drawee,  and 
that  the  vigilance  of  the  drawee  was 
not  lessened,  and  that  he  was  not 
lulled  into  a  false  security  by  any 
disregard  of  duty  on  his  own  part, 
or  by  the  failure  of  any  precautions 
which  from  his  implied  assertion  in 
presenting  the  check  as  a  sufficient 
voucher  the  drawee  had  a  right  to 
believe  he  had  taken.  Ellis  v.  Ohio 
L.  Ins.  &  T.  Co.  4  Ohio  St.  628,  64 
Am.  Dec.  610;  Rouvant  v.  San 
Antonio  Nat.  Bank,  63  Tex.  610; 
First  Nat.  Bank  v.  Ricker,  71  El. 
439,  22  Am.  Rep.  104."  First  Nat. 
Bank  v.  First  Nat.  Bank,  161  Mass. 
280,  21  Am.  St.  Rep.  450,  24  N.  E. 
44. 

In  this  case  the  plaintiff  was 
present  and  saw  Simon  Jackson 
sign  the  name  of  Winnie  Jackson  to 
the  check,  and  he  _e„^4., 
made   no   inquiry,  icbdwIcas* 
except  of  Simon,  of  *' 
his  authority  to  do  so.  He  carried 
the  check  to  the  bank  during  busi- 
ness hours,  and  according  to  the 
evidence  of  the  defendant,  whidithe 
jury  has  accepted,  indorsed  it,  and 
had  it  passed  to  his  credit,  without 
giving  any  information  to  the  bank 
of  the  circumstances  attending  the 
drawing  of  the  check. 

The  plaintiff  offered  evidence  to 
the  contrary,  but  his  theory  of  the 
case  has  been  repudiated. 

Under  these  conditions  the  plain- 
tiff cannot  be  permitted  to  recover. 

We  have  made  no  reference  to 
the  liability  of  an  indorser  under 
the  Negotiable  Instruments  Law 
(Laws  1899,  chap.  733)  because  his 
guaranties  under  that  law  are  only 
in  favor  of  a  holder 
in  due  course,  and  KlSe?"* 
the  drawee  bank 
does  not  occupythat 
position.  Farmers  &  M.  Bank  v. 
Bank  of  Rutherford,  116  Tenn.  71, 
112  Am.  St.  Rep.  817,  88  S.  W.  939. 
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It  pays  nothing,  and  simply  hon- 
ors an  order  on  funds  in  its  hands. 

It  also  appears,  and  the  jury  has 
so  found,  that  the  plaintiff  has  suf- 
fered no  damage,  and  that  if  he  re- 
covered $380  of  the 
T»*"«  *  "*        defendant  it  would 

damage. 

be  a  recovery  for 
which  he  has  paid  nothing. 

He  sold  a  Ford  car  to  Simon 
Jackson  on  Friday  for  $425,  of 
which  $20  was  paid  in  cash,  and  the 
balance  by  the  check  of  Winnie 
Jackson  on  the  defendant  for  $380, 
and  the  note  of  Simon  Jackson  for 


$25  secured  by  mortgage  on  the  car. 

Simon  Jadbon  kept  the  e^r  one 
day,  and  returned  it  to  the  plaintiff 
for  repairs,  there  being  evidence 
that  the  car  was  damaged,  but  the 
extent  not  shown. 

The  plaintiff  then  advertised  the 
car  for  sale  under  the  chattel  mort- 
gage of  Simon  Jackson,  and  at  the 
sale  had  it  bought  for  himself,  and 
he  now  has  the  car,  and  $20  to  in- 
demnify him  for  the  repairs,  the 
amount  of  which  he  did  not  state, 
and  the  use  of  the  car  one  day. 

No  error. 


ANNOTATION. 

RifiJit  of  drawee  bank  to  charge  back  a  credit  given  on  a  forged  check. 


Where  a  bank  pays  a  check  purport- 
ing to  bo  drawn  by  one  of  its  depos- 
itors, there  are  different  theories  as 
to  the  right  of  the  bank  to  recover  the 
amount  thus  paid  upon  discovery  that 
the  drawer's  signature  Is  forged. 

It  has  been  announced  as  an  ab- 
solute rule  that  it  is  incumbent  upon 
the  drawee  of  a  check  to  be  satisfied 
that  the  signature  is  genuine,  and  if 
he  pays  a  check  to  which  the  drawer's 
name  has  been  forged,  he  cannot  re- 
cover the  money  paid;  but  this  rule  is 
qualified  in  many  cases,  some  of  which 
were  decided  by  courts  which  have 
announced  the  unqualified  rule,  by  ap- 
plying it  only  to  payments  to  bona  fide 
holders.  Other  cases  hold  that  the 
foregoing  rule,  which  may  for  con- 
venience be  designated  the  rule  of 
estoppel,  applies  only  where  the  par- 
ties are  equally  innocent,  that  if  the 
loss  can  be  traced  to  the  fault  or  neg- 
ligence of  either  party  it  should  be 
fixed  upon  him.  In  still  other  cases 
the  right  to  recover  is  made  to  depend 
upon  whether  or  not  a  change  of  sit- 
uation to  the  prejudice  of  the  holder 
has  resulted  from  the  payment,  and 
not  upon  the  existence  of  negligence. 

Whether  the  right  of  a  bank  which 
has  merely  credited  the  account  of  the 
holder  of  the  forged  check  instead  of 
paying  cash  is  governed  by  the  same 
rule  as  if  cash  had  been  paid  is  the 
subject  of  investigation  in  this  note. 
The  few  cases  which  have  passed  upon 


the  question  m^e  no  distinction  be- 
tween a  credit  and  the  payment  of 
cash. 

In  the  reported  case  the  negligence 
rule  is  applied,  and,  there  being  an  ac- 
tive participation  in  the  forgery  by 
the  one  thus  credited,  the  bank  was 
held  entitled  to  withdraw  the  credit. 
Other  cases  which  have  passed  upon 
this  question  have  applied  the  rule  of 
estoppel,  and  held  that  the  bank  can- 
not, after  it  has  credited  one  of  its 
customers  with  the  amount  of  a  check 
purporting  to  be  drawn  upon  the  bank 
by  another  customer,  withdraw  the 
credit  upon  discovering  that  the  sig- 
nature to  the  check  is  a  forgery.  Na- 
tional Bank  v.  Grocers'  Nat.  Bank 
(1867)  2  Daly  (N.  Y.)  289;  Levy  v. 
Bank  of  United  States  (1802)  1  Binn. 
(Pa.)  27,  4  Dall.  284. 1  L.  ed.  814.  Ac- 
cordingly, the  customer  whose  credit 
has  been  canceled  has  been  allowed 
to  recover  the  amount  thereof  upon 
refusal  of  the  bank  to  make  payment. 
National  Bank  v.  Grocers'  Nat,  Bank 
(N.  y.)  and  Levy  v.  Bank  of  United 
States  (Pa.)  supra.  In  Levy  v.  Bank 
of  United  States  (Pa.)  supra,  Shippen, 
Ch.  J.,  in  charging  the  jury,  states: 
"It  is  our  opinion  that  when  tiie  check 
was  credited  ttie  plaintiff  as  cash,  it 
was  the  same  thing  as  if  it  had  been 
paid;  it  is  for  the  interest  of  the  bank 
that  it  should  be  so  taken."  In  Na- 
tional Bank  v.  Grocers'  Nat.  Bank 
(N.  Y.)  supra,  a  check  which  had 
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come  regularly  to  one  bank  (not  tbe 
drawee)  from  one  of  Its  depositors 
was  sent  to  the  clearing  house  and 
credit  given  to  the  first  bank,  and  the 
check  retained  by  the  drawee  bank 
about  three  months,  when  it  was,  re- 
turned on  the  ground  that  it  was  a 
forgery,  and  the  first  bank  debited 
with  the  amount  of  the  check.  The 
return  was  alleged  to  be  in  violation 
of  tiie  rules  of  the  clearing  house  as- 
sociation. In  permitting  the  first 
bank  to  recover  against  the  drawee 
bank  the  amount  of  the  check,  the 
court  treats  the  right  of  the  drawee 
bank  the  same  as  if  it  had  paid  cash, 
and  states:  "It  is  quite  clear  that  if 
the  defendant  had  sued  the  plaintiif 
for  the  money  as  soon  as  the  forgery 
was  discovered,  it  would  have  failed 
in  the  action.  The  fact  that  the  Bank 
of  the  Commonwealth  is  plaintiff  rath- 
er than  defendant  cannot  change  the 
absolute  rights  of  the  parties." 

That  a  drawee  bank  whicji  has  at 
first,  at  least,  merely  credited  the 
amount  of  the  forged  check  to  anoth- 
er bank  from  which  it  was  received, 
cannot  recover  of  the  latter  bank,  has 
been  held  in  several  cases.  Bank  of 
St.  Albans  v.  Farmers  &  M.  Bank 
(1838)  10  Vt.  141,  33  Am.  Dec.  188; 
Commercial  &  F.  Nat  Bank  v.  First 
Nat  Bank  (1868)  30  Md.  11,  96  Am. 
Dec  554;  People's  Bank  v.  Franklin 
Bank  (1889)  88  Tenn.  299,  6  L.R.A. 
724,  17  Am.  St  Rep.  884,  12  S.  W.  716. 
And  the  same  doctrine  has  been  an- 
nounced in  a  case  in  which  there  was 
a  series  of  credits  by  tiie  banks 
through  which  the  check  was  sent 
First  Nat  Bank  v.  First  Nat  Bank 
(1890)  151  Mass.  280.  21  Am.  St  Rep. 
450,  24  N.  E.  44.  It  seems  to  be  as- 
sumed, however,  in  these  cases  that 
the  money  was  paid;  at  any  rate  the 
action  was  by  the  drawee  bank  to  re- 
cover money,  and  not  by  the  depositor 
whose  credit  had  been  canceled. 

If  the  person  presenting  the  cheek 
has  been  negligent,  the  drawee  bank 
may  recover.  National  Bank  v.  Bangs 
(1871)  106  Mass.  441,  8  Am.  Rep.  349; 
First  Nat  Bank  v.  First  Nat.  Bank 
(1890)  151  Mass.  280,  21  Am.  St  Rep. 
450,  24  N.  E.  44;  People's  Bank  v. 
Franklin  Bank  (1889)  88  Tenn.  299, 


6  L.R.A.  724,  17  Am.  St  Rep.  884,  12 
S.  W.  716;  and  see  the  reported  case 
(WOODWABD  T.  Savingb  &  T.  Co.  ante, 

1561). 

The  negligence  that  will  entitle  the 
drawee  bank  to  recover  cannot  be 
stated  generally.  A  bank  which  had 
paid  through  the  clearing  house,  in 
the  usual  manner  of  settling  daily 
balances,  a  check  forged  in  the  name 
of  one  of  its  depositors,  and  d^iosited 
by  the  payee  with  anotitor  bank  to  his 
account  therein,  was  allowed  to  recov- 
er of  the  payee  upon  discovery  that 
the  check  was  a  forgery,  where  the 
check  had  been  negotiated  for  value  by 
a  stranger  or  third  party  to  the  payee, 
who  had  made  no  investigation  there- 
of. National  Bank  v.  Bangs  (Mass.) 
supra. 

In  National  Bank  v.  Bangs  (Mass.) 
supra,  the  rules  of  the  clearing  house 
authorized  a  return  of  checks  after 
examination  in  case  of  forgery,  until 
a  certain  time;  the  forgery  not  having 
been  discovered  in  this  case  in  the 
required  time,  the  court  states  that 
the  case  must  stand  as  if  the  payment 
had  been  made  directly  at  the  plain- 
tiflTs  counter  in  the  ordinary  mode. 
Speaking  of  the  circumstances  which 
were  held  to  require  an  investigation 
by  the  payees  of  a  check,  the  court 
states  that  "to  the  defendants  the 
presentation  by  a  stranger  or  third 
party  of  a  check  purporting  to  be 
drawn  to  their  own  order  which  such 
third  party  proposed  to  negotiate  to 
them  for  value  was  a  transaction 
which  should  have  aroused  their  sus- 
picions. It  ought  to  have  put  them 
upon  inquiry  for  explanations ;  and  if 
inquiry  had  been  properly  made  it 
would  have  disclosed  the  fraud  and 
prevented  its  success.  The  case  finds 
that  they  acted  in  good  faith.  But 
that  does  not  exclude  such  omission 
,  of  due  precautions  as  to  deprive  them 
of  the  right  to  throw  the  loss  upon 
another  party  who  acted  in  like  good 
f aitii  and  also  without  fault  or  want  of 
due  care.** 

The  action  of  a  bank  (other  than 
the  drawee)  in  cashing  a  check  for  a 
stranger  without  any  inquiry  as  to  his 
identification  was  held  to  be  such  neg- 
ligence as  warranted  a  finding  of 
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negligence  Nititllng  the  drawee  bank 
to  recover,  in  First  Nat.  Bank  v.  First . 
Nat.  Bank  (1890)  151  Mass.  280,  21 
Am.  St.  Rep.  460,  24  N.  E.  44.  The 
court  states  that  "it  is  altogether 
probable  that  if  the  defendant  before 
it  cashed  the  check  had  made  proper 
inquiry,  the  utterer  of  it  would  not 
have  remained  to  encounter  any  such 
investigation,  and  if  he  had  it  would 
readily  have  been  ascertained  that  he 
was  not  the  reputable'  person  of  the 
name  of  [th«  payee  of  the  check] 
.  .  .  There  was  also  evidence  of  the 
general  custom  of  banks  in  paying 
such  checks  to  have  the  person  pre- 
senting them  identified." 

In  People's  Bank  v.  Franklin  Bank 
(1889)  88  Tenn.  299,  6  L.R.A.  724,  17 
Am.  St.  Rep.  884, 12  S.  W.  716,  a  recov- 
ery by  the  drawee  bank  was  allowed 
against  the  bank  from  which  the 
check  had  been  received,  where  the  lat- 
ter bank  accepted  and  cashed  the 
check  to  which  the  name  of  the  drawer 
and  the  payee  had  both  been  forged, 
without  requiring  any  identiilcation 
of  the  parties  to  whom  such  payment 
was  made,  at  least  without  reserving 
any  evidence  of  the  identity  of  such 
parties  for  the  benefit  of  itself  or  of 
others  who  might  be  injured  by  such 
forgery. 

The  court  in  Bank  of  St.  Albans  v. 
Farmers  &  M.  Bank  (1838)  10  Vt.  141, 
38  Am.  Dec.  188,  agrees  with  the  fore- 
going general  principles,  but  holds 
that  the  drawee  bank,  which  has  re- 
ceived from  and  credited  to  another 
bank  a  forged  check,  cannot  recover 
the  amount  thereof  from  the  latter 
bank,  although  the  latter  bank  pur- 
chased the  check  for  value  from  the 
'  payee,  who  was  a  stranger  to  the  bank. 
The  court,  after  referring  to  the 
general  rule,  states  that  something 
"like  fraud  or  mala  fides  must  ap- 
pear, or  at  least  some  culpable  neg-' 
ligence  on  the  part  of  the  person 
putting  oflf  the  security,"  in  order  to 
entitle  the  drawee  bank  to  recover. 
The  drawee  bank  contended,  and  re- 
quested the  court  to  charge  the  jury 
"that,  if  they  found  that  the  said 
Hockley  [cashier  of  the  defendants] 
received  the  check  without  due  cir- 
cumspection or  the  exercise  of  due 


diligence  in  ascertaining  its  genuine- 
ness or  the  title  of  the  person  present- 
ing it,  the  plaintiffs  were  entitled  to 
recover;  that  if  he  received  it  under 
suspicious  circumstances,  and  at  any 
time  before  transmitting  it  to  the 
plaintiffs  doubted  its  genuineness  or 
the  title  of  the  person  presenting  it. 
he  was  bound  to  communicate  his 
suspicions  to  the  plaintiffs  with  an 
account  of  the  circumstances  under 
which  it  was  received."  But  the  court 
instructed  the  jury  that  their  verdict 
should  depend  upon  tiie  question 
whether,  at  the  time  of  receiving  and 
paying  for  the  check,  Hockley  either 
knew  or  suspected  that  it  was  not 
genuine;  and  if  they  found  that  he 
had  such  knowledge  or  suspicion  at 
that  time,  the  plaintiffs  were  entitled 
to  recover ;  but  that  a  mere  suspicion, 
afterwards  entertained,  and  not  sug- 
gested by  any  new  facts,  would  not 
affect  the  rights  of  the  defendants, 
arising  out  of  the  subsequent  accept- 
ance and  payment  of  the  check  by  the 
plaintiffs,  nor  was  Hockley  bound,  pro- 
vided he  purchased  the  check  in  good 
faith,  to  communicate  to  the  plaintiffs 
either  the  circumstances  under  which 
he  received  it  or  his  after-conceived 
suspicions  of  it.  The  jury  returned 
-a  verdict  for  the  defendants,  and  in 
flustaining  a  judgment  rendered  there- 
on, the  supreme  court  states  fliat  "it 
is  certainly  true  that  in  order  to  pro- 
tect the  defendants  in  this  view  of  the 
ease  it  should  appear  that  they  re- 
ceived the  bill  in  the  ordinary  course 
of  business  and  in  good  faith.  The 
former  of  these  requisites  is  inferred 
as  a  matter  of  law  from  the  statement 
of  the  cas^  and  the  latter  is  found  by 
the  jury.'*  The  court,  after  further 
stating  that  an  exception  had  been 
taken  to  the  charge  of  the  court  below 
and  that  it  was  insisted  that  Hockley 
should  have  communicated  to  the 
plaintiffs  his  aftersuspicions  of  the 
spurious  character  of  the  instrument, 
continues:  "Whether  such  was  his 
duty  and  whether  the  jury  should  have 
been  so  instructed  depends  much'  upon 
the  inquiry  whether  there  were  any- 
thing to  communicate.  It  does  not  ap- 
pear that  any  facts  affording  rational 
grounds  of  suspicion  came  to  his 
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knowledge  after  the  purchase  of  the 
check.  What  is  termed  his  suspicion 
turns  out  on  inspection  of  the  case  to 
be  no  more  than  his  sense  of  the  risk 
incurred  in  makinir  the  purchase  of  a 
stranger,  which  he  very  prt^ierly  cont- 
municated  to  his  clerk.  But  of  what 
service  would  a  knowledge  of  this 
have  been  to  the  plaintiffs.  Had  facts 
come  to  his  knowledge  which  would 
have  benefited  the  plaintiffs,  there 
would  be  grpond  for  the  argument  that 
he  was  bound  in  good  faith  to  com- 
municate them.  Whether  in  such  case 
the  omission  wolild  have  subjected  the 
defendants  to  this  action  is  a  question 
which  we  are  not  called  upon  to  de- 
cide. But  the  case  discloses  nothing 
which  could  furnish  to  hie  mind  any 
substantial  ground  of  suspicion  and 
nothing  which  it  would  have  been  im- 
portant  to  the  plaintiffs  to  know. 
There  was  nothing,  therefore,  which 
called  for  a  charge  on  this  point,  and 
the  question  how  far  the  defendants 
or  their  agent  were  bound  to  commu- 
nicate such  facts  as  came  to  their 
knowledge  after  the  purchase  is  one 
not  involved  in  the  suit,  ami  which  will 
be  seasonably  decided  when  a  case , 
arises  which  requires  it." 

The  sending  of  a  check  through  the 
clearing  house  and  the  failure  to  com- 
municate to  the  drawee  bank  the  fact 
that  it  was  received  from  a  stranger 
do  not  amount  to  such  negligence  as 
will  throw  the  loss  upon  the  bank  thus 
sending  the  check.  Commercial  &  F. 
Nat.  Bank  v.  First  Nat.  Bank  (186S) 
30  Md.  11,  96  Am.  Dec.  654. 

That  a  bank  which  has  accepted  and 
paid  through  the  clearing  house  a 
check  drawn  upon  it  in  which  the 


name  of  the  drawer  is  forged  cannot 
recover  the  amount  thereof  of  the 
bank  to  which  payment  was  made,  on 
discovery  of  the  forgery,  is  recognized 
also  in  First  Nat.  Bank  v.  Northwest- 
em  Nat.  Bank  (1894)  152  HL  296,  26 
I;lR.A.  289,  48  Am.  St  Rep.  247,  88  N. 
E.  739,  but  it  is  held  in  that  case,  in 
which  it  appeared  that  the  signatures 
of  the  indorsers  were  also  forged,  that 
the  drawee  bank  might  recover,  the 
court  stating  that  where  a  drawee  or  a 
bank  pays  a  bill  of  exchange  or  a  bank 
check  to  an  indorser  who  derives  title 
to  a  prior  forged  indorsement,  he  may 
recover  back  the  money  so  paid  on 
discovery  of  the  forgery,  provided  he 
makes  demand  for  repayment  within 
a  reasonable  time  after  the  discoveiy 
of  the  forgery. 

None  of  the  cases  involving  the 
right  of  a  bank  to  charge  back  a  cred- 
it given  on  a  forged  check  have  applied 
'the  change-of-situalion  rule,  but  it 
seems  that  a  court  that  applies  this 
rule  to  the  recovery  of  money  paid  on 
a  forged  check  must,  if  it  is  consist- 
ent, apply  it  in  determining  the  right 
to  charge  back  a  credit.  The  change- 
of-situation  rule,  however,  was  applied 
in  Goddard  v.  Merchants'  Bank  (1848) 
2  Sandf.  (N.  T.)  247,  and  a  recovery 
allowed  in  case  of  a  draft  where  there 
had  been  no  change  of  situation,  while 
in  National  Bank  v.  Grocers'  Nat. 
Bank  (1867)  2  Daly  (N.  Y.)  289,  the 
rule  of  estoppel  was  applied  and  a 
recovery  denied.  In  affirming  the 
Goddard  Case  the  court  of  appeals 
(1860)  4  N.  Y.  147,  omits  all  reference 
to  the  question  of  change  of  situation 
and  places  the  affirmance  upon  anoth- 
er ground.  W.  A.  E. 
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V. 

MRS.  ELLA  C.  CUNNINGHAM. 

Tennesfiee  Supreme  Court  —  April  2A,  1918. 

(127  Tenn.  621,  166  S.  W.  192'.) 

Insurance  —  mutual  benefit  —  waiver  of  by-law  —  ilhiess  of  applicant. 

1.  The  acceptance  and  initiation  of  an  applicant  for  membership  in  a 
mutual  benefit  society  by  a  deputy  officer  of  the  order  having  all  tiie  au- 
5  A.L.K.— 99. 
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thority  of  the  chief  executive  officer  within  the  territory  over  which  he 
has  jurisdictioir,  including  power  to  accept  and  initiate  applicants,  and 
the  delivery  of  the  certificate  and  collection  of  dues  with  knowledge  of 
both  himself  and  the  applicant  that  since  the  medical  examination  the 
applicant  has  been  attacked  by  acute  disease,  waive  a  provision  of  the 
constitution  and  by-laws  that  an  applicant  for  membership  who  may  be 
ill  when  he  presents  himself  for  initiation  shall  not  be  initiated  until  he 
has  fully  recovered  his  health. 

ISee  note  on  this  question  hegininmg  on  page  1576.] 


—  forfeiture  —  refusal  to  enforce. 

2.  Forfeiture  of  life  insurance  poli- 
cies is  not  favored  and  will  not  be 
enforced  against  equity  and  good  con- 
science. 

[See  10  R.  C.  L.  881;  14  R.  C.  L.  926.] 

—  act  of  agent  —  excess  of  authority 
—  binding  effect. 

3.  An  agent  of  an  insnruice  company 
having  ostensible  general  auttiori^  to 
solicit  applications,  make  contracts  for 
insurance,  and  receive  first  premiums, 
binds  his  principal  by  any  acts  or  con- 
tracts within  the  general  scope  of  his 
apparent  authority,  notwithstanding  an 
actual  excess  of  authority. 

[See  14  R.  a  L.  871.] 


—  forfeiture  for  nonpayment  of  pre- 
mium. 

4.  A  provision  in  a  policy  of  insur- 
ance for  a  forfeiture  of  the  contract  for 
nonpayment  of  premium  is  a  material 
element  of  the  contract,  a  violation  of 
which  will  forfeit  the  contract  unless 
the  forfeiture  has  been  waived. 

[See  14  R.  G.  L.  976.] 
•—  mutnal  benefit  societies  —  waiver. 

6.  That  an  enforcement  of  a  waiver 
of  the  forfeiture  clause  of  a  mutual 
benefit  certifkate  may  impair  the  prin- 
ciple of  mutuality  between  the  mem- 
bers of  the  society  is  no  reason  why  it 
should  not  be  enforced  against  the 
society. 


Certiorabi  to  the  Court  of  Civil  Appeals  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Davidson  County  (Meeks,  Circuit 
Judge)  in  plaintifTa  favor  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  upon  a  mutual  benefit  certificate.  Affrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Pendleton  &  De  Witt  for  v.  Lane,  62  Neb.  89,  86  S.  W.  943; 
plaintiff  in  certiorari.  Thornburg  v.  Farmers  Life  Asso.  122 


Mr.  F.  M.  Bass,  for  defendant  in  cer- 
tiorari : 

The  doctrine  of  waiver  and  estoppel 
applies  to  fire  and  life  policies. 

JEtna  L.  Ins.  Co.  v.  Fallow,  HO  Tenn. 
720,  77  S.  W.  937. 

Imposing  or  collecting  an  assessment 
by  a  mutual  insurance  company  after 
the  company  has  knowledge  of  facts  en- 
titling it  to  consider  the  policy  no  longer 
binding  upon  it  is  a  waiver. 

Murray  v.  Home  Ben.  Life  Asso.  90 
Cal.  402,  25  Am.  St.  Rep.  133,  27  Pac- 
809;  Coverdale  v.  Royal  Arcanum,  193 
ni.  91,  61  N.  E.  915;  High  Ct  I.  0.  F. 
v.  Schweitzer,  171  111.  325,  49  N.  E.  606; 
Masonic  Mut.  Ben.  Asso.  v.  Beck,  77 
Ind.  208,  40  Am.  Rep.  295;  Viele  v. 
Germania  Ins.  Co.  26  Iowa,  9,  96  Am. 
Dec.  83;  Ball  v.  Granite  State  Mut.  Aid 
Asso.  64  N.  H.  291,  9  Atl.  103;  Whig- 
ham  V.  Independent  Foresters,  44  Or. 
643,  75  Pac.  1067;  Grimaldi  v.  Associa- 
zione  Fraterna  Italiana,  31  Misc.  745, 
64  N.  Y.  Supp.  25;  Modern  Woodmen 


Iowa,  260,  98  N.  W.  105;  Order  of 
Columbus  V.  Fuqua,  —  Tex.  Civ.  App. 
— ,  60  S.  W.  1020;  Callies  v.  Modem 
Woodmen,  98  Mo.  App.  521,  72  S.  W. 
713;  Modem  Woodmen  v.  Coleman,  68 
Neb.  660,  94  N.  W.  814,  96  N.  W.  164; 
Pringle  v.  Modern  Woodmen,  76  Neb. 
384,  107  N.  W.  756,  113  N.  W.  231. 

By  issuing  ^  certificate  of  insurance 
the  society  waives  or  estops  itself  from 
asserting  any  defense  based  on  facts 
of  which  it  had  knowledge  at  the  time 
of  issuance. 
29  Cyc  190. 

The  doctrine  of  waiver  and  estoppel 
is  applicable  in  cases  of  fratamsf  in- 
surance. 

Kentucky  Grocers'  Ins.  Co.  v.  Logan, 
149  Ky.  453,  149  S.  W.  922;  Hendrick- 
son  v.  Grand  I^dge,  A.  0.  U.  W.  120 
Minn.  36,  138  N.  W.  946. 

Lansden,  J.,  delivered  the  opinion 
of  the  court: 

Mrs.  Cunningham  brought  this 
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suit  in  the  circuit  court  of  Davidson 
county  to  recover  of  the  defendant 
the  face  value  of  a  benefit  certificate 
iSBued  by  it  to  her  husband.  There 
were  a  verdict  and  judgment  for 
plaintiff  in  the  court  below^  and  up- 
on appeal  to  the  court  of  civil  ap- 
peals the  action  of  the  circuit  court 
was  in  all  things  aflfirmed.  A  peti- 
tion for  writ  of  certiorari  to  the 
judgment  of  the  court  of  civil  ap- 
peals was  filed  in  this  court,  which 
has  been  allowed,  and  the  case  has 
been  argued  at  the  bar. 

Plaintiff  in  error  is  a  fraternal 
benefit  society  incorporated  under 
the  laws  of  the  Dominion  of  Canada. 
Its  chief  executive  ofiicer  is  known 
as  the  supreme  chief  ranger,  and  one 
Soger  was  the  deputy  supreme  chief 
ranger,  with  headquarters  in  Nash- 
ville, and  he  was  invested  with  all 
the  authority  and  power  which  per- 
tain to  the  chief  executive  office  of 
the  order  within  the  territory  over 
which  he  had  jurisdiction.  He  had 
authority  to  initiate  members  into 
the  order  and  accept  them  as  proper 
risks,  subject  to  the  ratification  of 
the  home  office,  and  power  to  collect 
for  and  remit  to  the  order  initial  and 
subsequent  premiums  due  from  the 
members  to  the  order.  He  also  had 
power  to  deliver  to  the  member  the 
policy  or  contract  of  insurance  when 
received  by  him  from  the  home 
office. 

Cunningham  made  application  for 
membership  into  the  order  at  the 
repeated  solicitation  of  Boger,  on 
Fd^ruary  19, 1908.  On  ihat  day  he 
was  pli^cially  examined  by  a 
phsrsician  selected  by  the  order  for 
that  purpose  in  conformity  with  the 
requirements  of  the  order,  and  was 
the  next  day  accepted  as  a  proper 
risk.  On  the  night  of  the  19th  Cun- 
ningham discovered  that  his  feet 
and  legs  were  swollen,  and  consult- 
ed a  physician,  who  informed  him 
that  he  had  acute  nephritis,  or 
Bright's  disease,  and  advised  him  to 
take  his  bed;  but  the  assured  was 
not  suffering,  and  did  not  regard 
his  condition  as  serious,  and  on  the 
next  day  returned  to  work  as  usual.. 
On  that  day  the  physician  who  had 
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examined  Cunningham  for  the  order 
gave  to  Boger  a  report  of  his  exami- 
nation which  failed  to  show  any  evi- 
dence of  the  disease.  Boger,  having 
authority  to  do  so,  initiated  Cun- 
ningham into  the  order  and  accept- 
ed him  as  a  risk  for  insurance. 
Cunningham  took  his  bed  on  the 
night  of  the  20th,  and  was  confined 
there  until  some  time  in  November, 
when  he  died  of  nephritis. 

The  benefit  certificate  did  not  ac- 
tually issue  until  March  6, 1908,  and 
was  not  delivered  to  Cunningham 
until  several  days  thereafter.  Boger 
became  aware  and  knew  that  he  was 
suffering  from  Bright's  disease 
before  the  l>enefit  certificate  was 
delivered.  Other  members  of  the  sub- 
ordinate lodge  to  which  Gunning- 
ham  belonged  were  also  aware  of 
his  condition  dnd  visited  him  during 
his  sickness.  Boger  visited  him  ai: 
least  twice,  and  discussed  with  him 
the  question  as  to  whether  he  was 
entitled  to  sick  benefits  from  the  or- 
der. With  full  knowledge  of  the 
real  facts,  Boger  delivered  the  bene- 
fit certificate  and  collected  the  dues 
or  assessments  under  the  rules  and 
regulations  of  the  order  until  Cun- 
ningham's death.  One  of  the  pro- 
visions of  the  constitution  and  by- 
laws of  the  plaintiff  in  error  is  as 
follows:  "All  applicant  for  mem- 
bership, who  may  be  ill  or  suffering 
from  an  injury  of  any  kind  at  the 
time  he  presents  himself  for  initia- 
tion, shall  not  be  initiated,  even 
though  he  has  been  duly  examined 
and  recommended  by  the  court 
physician,  or  other  duly  authorized 
examining  physician,  or  his  medical 
examination  has  been  accepted  by 
the  medical  board,  until  after  he  has 
fully  recovered  from  such  illness  or 
injury,  and  until  he  has  again  been 
examined  by  the  court  physician, 
and  such  medical  examination  has 
been  accep-ed  by  the  medic^ 
board." 

The  plaintiff  in  error  defended 

below  upon  the  ground,  among  oth- 
ers, that  the  assured  was  initiated 
into  the  order  in  violation  of  the 
foregoing  provision  of  the  by-laws, 
and  claimed  a  forfeiture  of  the  con- 
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tract  upon  that  ground.  The  reply 
to  this  defenae  made  by  the  defend- 
ant in  error  is  that  the  order  is  es- 
topped to  insist  upon  the  forfeiture, 
and  has  waived  the  forfeiture  pro- 
vision by  delivering:  the  benefit  cer- 
tificate and  accepting  the  dues  and 
assessments  after  it  had  come  into 
full  knowledge  of  the  assured's  con- 
dition. 

It  is  said  for  the  plaintiff  in  error 
that»  because  it  is  a  mutual  benefit 
society,  the  rules  of  waiver  and  es- 
toppel as  applied  to  stock  insurance 
companies  do  not  apply  to  it,  for  the 
reason  that  its  officers  and  agents 
cannot  waive  conditions  which  go  to 
the  substance  of  the  contract  be- 
tween the  society  and  the  members. 
This  distinction  is  sought  to  be  sup- 
ported upon  the  idea  that  each  mem- 
ber of  the  organi^tion  must  be 
conclusively  presumed  to  have 
knowledge  of  the  limits  set  upon  the 
authority  of  the  agents  and  officers 
of  tiie  society  to  which  he  belongs, 
and  that,  the  burdens  and  benefits 
of  such  an  organization  being 
mutual  as  between  the  membership, 
it  would  be  unjust  and  inequitable 
to  permit  an  officer  or  agent  of  the 
order  to  waive  a  condition  of  forfei- 
ture. The  contention  of  counsel  up- 
on this  point  is  best  stated  in  the 
language  of  Mr.  Niblack  in  his  work 
on  Benefit  Societies,  from  which  the 
foHowing  is  taken :  "Mutual  bene- 
fit societies  and  stock  companies  are 
•essentially  different  in  their  plans 
of  carrying  on  the  business  of  life 
insurance.  Societies  have  many  by- 
laws, which  are  a  part  of  the  con- 
tract of  insurance,  and  which  are 
binding  on  all  members,  whether  of- 
ficers or  not.  They  are  conducted 
on  principle  of  mutuality,  and 
should  give  insurance  to  each  mem- 
ber on  the  same  terms,  conditions, 
and  restrictions.  It  would  be  de- 
structive of  this  equality  in  the  con- 
tract of  insurance  to  give  to  an 
officer  the  power  to  waive  the  provi- 
sions of  a  by-law  which  relates  to 
the  substance  of  the  contract.  As 
a  general  rule,  an  officer  of  a  mutual 
benefit  society  has  no  authority  to 


waive  a  strict  compliance  with  the 
by-laws  on  the  part  of  a  member.  The 
society  has  power  to  establish  by- 
laws, and  it  is  the  imperative  duty 
of  the  member  to  comply  with  them. 
.  .  .  This  rule,  however,  does  not 
extend  to  those  by-laws  which  re- 
late to  tiie  clerical  transactions  of 
its  business,  or  to  the  mode  of  es- 
tablishing its  liability.  By-laws  in 
regard  to  proof  of  death  of  a  mem- 
ber, for  instance,  may  be  waived. 
But  it  is  well  settled  that  the  officen 
of  such  a  society  have  no  authority 
to  waive  those  of  its  by-laws  which 
relate  to  the  substance  of  the  con- 
tract between  it  and  a  member,  de- 
termine the  relations  of  ihe  mem- 
bers to  each  other,  or  in  any  manner 
fix  the  rights  and  liabilities  of  the 
parties."    [2d  ed,  §  97.] 

The  authorities  cited  in  support 
of  the  text  are  Burbank  v.  Boston 
Police  Belief  Asso.  144  Mass.  434, 
11 N.  E.  691 ;  Swett  v.  Citizens'  Mut. 
Relief  Soc.  78  Me.  541,  7  Atl.  394 ; 
Mulrey  v.  Shawmut  Mut.  F.  Ins.  Co. 
4  Allen,  116,  81  Am.  Dec.  689 ;  Lyon 
V.  Supreme  Assembly,  B.  S.  G.  F. 
163  Mass.  83,  26  N.  E.  236,  and  two 
cases  from  the  intermediate  courts 
of  Illinois  and  Missouri.  Mr.  Bacon 
takes  the  same  distinction.  In  his 
work  on  Benefit  Societies,  at  §  434, 
he  cites  in  support  of  the  text  the 
case  from  Maine,  supra,  one  of  the 
cases  from  Massachusetts,  supra, 
and  an  additional  case  from  that 
state,  together  with  a  case  from  the 
Illinois  court  of  appeals,  and  Lev^ 
V.  Royal  Arcanum,  9  Misc.  257,  80 
N.  Y.  Supp.  206. 

Forfeitures  are  not  favored,  and 
will    not   be  en- 
forced against  equi-  to?^!ll^ 
ty  and  good  con-  JgSJSi.*'* 
science.    This  doc- 
trine is  finniy  embedded  in  our 
jurisprudence  as  applied  to  stock 
companies,  beyond  dispute,  .^tna 
L.  Ins.  Co.  V.  Fallow,  110  Tenn.  720, 
77  S.  W.  937,  and  cases  there  cited. 

It  is  equally  settled  that  an  agent 
of  an  insurance  company,  having 
ostensible  general  authority  to  so- 
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principal  by  any 
acts  or  contracts  within  the  general  . 
scope  of  his^  apparent  authority, 
notwithstanding  the  actual  excess  of 
authority,  ^tna  L.  Ins.  Co.  v. 
Fidlow,  supra ;  Murphy  v.  Southern 
L.  Ins.  Co.  3  Baxt.  440,  27  Am.  Rep. 
761,  and  cases  cited. 

It  is  also  well-settled  law  in  this 
state  that  a  provision  in  a  policy  of 
insurance  for  a  forfeiture  of  the 
contract  for  non- 
payment of  the  pre- 
miums is  a  material 
element  of  the  contract,  a  violation 
of  which  will  forfeit  the  contract 
unless  the  forfeiture  has  been 
waived,  ^tna  Ins.  Co.  v.  Fallow, 
supra;  Dale  v.  Continental  Ins.  Co. 
95  Tenn.  38,  31  S.  W.  266;  New 
York  Ins.  Co.  v.  Statham.  93  U.  S. 
24,  23  L.  ed.  789. 

This  being  true,  it  would  seem  to 
follow  logically  that  the  acceptance 
of  premiums  by  the  insurer  with 
full  knowledge  of  the  condition  of 
the  assured  would  be  a  waiver  of 
the  claim  of  forfeiture  growing  out 
of  his  condition. 

The  foregoing  general  principles 
governing  the  contracts  of  regular 
insurance  companies  with  the  as- 
sured are  supported  by  abundant 
authority,  and  are  not  questioned  in 
this  case.  But  it  is  said  that  these 
principles  do  not  apply  to  a  benefit 
society,  in  so  far  as  they  justify  the 
waiver  of  the  substance  of  the  con- 
tract between  it  and  a  member,  or 
determine  the  relation  of  members 
to  each  other,  or  in  any  manner  fix 
the  rights  and  liabilities  of  the  par- 
ties. In  our  opinion,  this  conten- 
tion overlooks  the  fundamental 
basis  of  the  doctrine  of  waiver  and 
estoppel  as  applied  to  contracts. 
This  doctrine  does  not  grow  out  of 
the  original  agreement  of  the  par- 
ties, but  is  based  upon  the  conduct 
and  dealings  of  the  parties  with  each 
•ther  in  respect  of  the  particular 
matter  in  controversy.  It  affects 


the  conscience  of  the  party  whose 
conduct  has  led  the  other  to  a  course 
of  dealing  to  his  injury,  so  that  he 
is  not  allowed  to  predicate  a  right 
upon  a  former  agreement  inconsist- 
ent with  his  course  of  conduct.  In 
practical  effect,  the  conduct  of  the 
parties  makes  a  new  contract,  the 
substance  of  which  is  that  the  socie- 
ty agrees  not  to  insist  upon  the 
forfeiture  clause.  It  is  not  meant 
that  the  parties  formally  agree  to 
a  waiver  of  the  forfeiture  clause, 
but  that  the  courts  will  not  allow  the 
party  claiming  the  forfeiture  in  vi- 
olation of  good  faith  and  good  con- 
science to  set  it  up.  This  is  the 
rationale  of  those  cases  announc- 
ing the  doctrine  of  waiver  and  es- 
toppel as  applied  to  regQlar  insure 
ance  companies,  and  we  can  see  no 
magic  in  the  name  of  a  benefit  socie- 
ty which  will  allow  it  to  avail  itself 
of  an  advantage  against  equity  and 
good  conscience.  The  fact  that  a 
waiver  of  the  forfeiture  clause  of 
the  policy  may  impair  the  principle 
of  mutuality  be- 
tween  the  members  »ocietie>- 
of  the  society  is  no 
reason  why  the  law  should  permit 
the  society  itself  to  act  unjustly.  It 
is  the  nature  of  such  organizations, 
like  regular  insurance  companies, 
that  they  can  only  act  through  their 
agents  and  officers.  If  it  were  pos- 
sible that  the  membership  could  act 
en  masse,  and  thus  be  guilty  of  a 
course  of  conduct  which  would 
waive  a  forfeiture  clause  in  one  of 
its  policies,  it  could  not  be  truly  said 
that  the  waiver  should  not  be  en- 
forced because  it  would  impair  the 
quality  of  mutuality.  In  such  a  case, 
the  individual  conscience  of  each 
member  would  be  directly  affected, 
so  that  no  one  could  claim  advan- 
tage which  had  been  obtained  by 
representations  made  by  tiiem  and 
relied  upon  by  the  assured.  What 
different  attitude  can  the  member- 
ship assume,  when,  instead  of  acting 
en  masse,  they  act  through  their 
agents  and  officers  selected  for  the 
purpose? 
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It  may  be  conceded  that  the  con- 
tract of  insurance  between  the  so- 
ciety and  its  members  is  laid  out 
upon  such  lines  as  to  preserve  the 
quality  of  mutuality  underlying  the 
scheme  of  organization  and  oper- 
ation. If  the  rules  and  regulations 
of  the  society  should  be  strictly 
observed,  the  principle  of  mutuality 
would  be  preserved.  But  if  the  of- 
ficers and  agents,  acting  within  the 
real  or  apparent  scope  of  their  au- 
thority, pass  by  a  rule  or  regulation 
intended  to  preserve  mutuality,  and 
induce  a  member  tp  act  upon  the 
assumption  that  the  regulation  is 
waived,  and,  so  acting,  change  his 
condition  for  the  worse,  the  princi- 
ple of  mutuality  is  waived,  together 
with  the  regulation  itself.  This  is 
obviously  so,  because  mutuality  is 
preserved  alone  by  the  rules  and 
regulations  of  the  company. 

What  appears  to  be  a  great 
weight  of  modem  authority  is  in 
accord  with  this  holding.  Modem 
Woodmen  v.  Breckenridge,  75  Kan. 
373,  10  L.R.A.(N.S.)  136,  89  Pac. 
661, 12  Ann.  Cas.  636 ;  Whigham  v. 
Independent  Foresters,  44  Or.  543, 
75  Pac.  1067;  Ball  v.  Granite  State 
Mut.  Aid  Asso.  64  N.  H.  291,  9  Atl. 
103;  Modern  Woodmen  v.  liane,  62 
Neb.  89,  86  N.  W.  945;  Thoraburg 
V.  Farmers  Life  Asso.  122  Iowa, 
260.  98  N.  W.  105;  Modem  Wood- 
men V.  Colman,  68  Neb.  660,  94  N. 
W.  814,  96  N.  W.  154;  Pringle  v. 
Modem  Woodmen,  76  Neb.  384,  107 
N.  W.  756, 113  N.  W.  231 ;  Kentucky 
Growers'  Ins.  Co.  v.  Logan,  149  Ky. 
453,  149  S.  W.  922. 

The  principle  was  stated  in  Mc- 
Carthy V.  Catholic  Knights,  102 
Tenn.  345,  52  S.  W.  142;  Masonic 
Life  Asso.  v.  Robinson,  149  Ky.  80, 
41  L.R.A.(N.S.)  505, 142  S.  W.  882; 
Walker  v.  American  Order  of 
Foresters.  162  III.  App.  30;  Forest- 
ers of  America  v.  Hollis,  70  Kan.  71, 
78  Pac.  160,  3  Ann.  Cas.  535 ;  Trot- 
ter v.  Grand  Lodge,  I.  L.  H.  132 
Iowa,  513.  7  L.R.A.(N.S.)  569,  109 
N.  W.  1099, 11  Ann.  Cas.  533. 

Having  determined  that  the  of- 
ficers and  agents  of  the  association 


may  waive  the  provision  for  forfei- 
ture, it  is  perfect- 
ly  clear  upon  our  au-  of"b?- 
thorities  that  Boger  IYI,~1}ISm. 
was  such  an  agent 
of  the  society  and  that  he  acted  for 
'it.  Murphy  V.  Southern  L.  Ins.  Co. 
supra.  In  the  case  of  Trotter  v. 
Grand  Lodge,  I.  L.  H.  supra,  the 
supreme  court  of  Iowa  said :  "The 
authorities  are  substantially  unani- 
mous that  in  schemes  of  co-operative 
life  insurance,  in  which  the  author- 
ily  to  issue  benefit  certificates,  pre- 
scribe terms  of  membership,  and 
levy  assessments  is  vested  in  a 
grand  or  supreme  lodge  or  council, 
or  other  central  goveming  body, 
which  central  body  exercises  juris- 
diction over  local  lodges  or  socie- 
ties, through  which  the  membership 
is  recruited,  and  by  the  officers  of 
which  assessments  are  collected  and 
remitted,  the  local  organization  and 
its  officers,  to  whom  the  duty  of 
making  such  collections  is  commit- 
ted, are  to  be  considered  the  agenta 
of  the  governing  body.  Bragaw  v. 
Supreme  Lodge,  K.  L.  H.  128  N.  C. 
354,  54  L.R.A.  602,  38  S.  E.  905 ; 
Fraternal  Aid  Asso.  v.  Powers,  67 
Kan.  420,  73  Pac.  65;  Whiteside  v. 
Supreme  Conclave,  I.  O.  H.  (C.  C.) 
82  Fed.  275;  Schunck  v.  Gegen- 
seitiger  Wittwen  und  Waisen  Fond, 
44  Wis.  369 ;  Bacon,  Ben.  Soc.  8d  ed. 
148;  Brown  v.  Supreme  Ct.  I.  0.  F. 
176  N.  Y.  132,  68  N.  E.  145." 

The  remaining  question  is  wheth- 
er the  conduct  of  Boger  as  disclosed 
by  the  record  amounts  to  a  waiver 
of  the  forfeiture  or  an  estoppel  of 
the  society  to  set  it  up.  We  think 
clearly  that  it  does.  It  is  beyond 
doubt  that  he  knew  the  condition  of 
Cunningham  before  the  policy  was 
delivered.  This  being  tme,  it  is  im- 
material whether  he  knew  of  his 
condition  at  the  time  of  the  applica- 
tion or  not.  The  evidence  indicates, 
that  Cunningham  himself  did  not 
realize  his  condition  at  the  time  of 
the  application,  and  it  is  certain  that 
the  examination  made  by  the  socie- 
ty's physician  did  not  disclose  any 
evidence  of  nephritis.  There  is  no 
criticism  upon  the  ability  of  this 
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physician,  or  of  the  kind  of  exami- 
nation that  he  made.  It  is  estab- 
lished by  the  verdict  of  the  jury, 
and  there  is  evidence  to  the  effect, 
that  Cunningham  had  no  purpose 
to  deceive  or  mislead  the  society.  It 
was  plainly  the  duty  of  Boger,  act- 
ing for  the  society,  to  refuse  to  de- 
liver the  benefit  certificate,  if  it  was 
intended  at  any  time  to  insist  upon 
a  forfeiture.  Instead,  however,  he 
delivered  it  to  Cunningham  while 
he  was  in  bed,  and  the  society  reg- 
ularly assessed  and  collected  the  as- 
sessments due  under  the  policy.  The 
aociely  cannot  be  permitted  to  hold 


fast  and  loose  with  the  contract.  It 

cannot  insist  upon  the  contract  for 
the  purpose  of  collecting  dues  and 
appropriating  them  to  its  benefit, 
and  then  d^ny  it  for  the  purpose  of 
avoiding  payment  of  tJie  benefit 
certificate,  or  to  lead  the  assured  to 
believe  that  his  contract  with  it  was 
valid,^and  that  his  certificate  would 
be  paid  if  he  should  die.  It  cannot 
now  repudiate  its  conduct  by  which 
the  assured  was  led  into  a  line  of 
action  which  materially  changed  his 
situation. 

The  judgment  of  the  Court  of 
Civil  Appeals  is  afi&rmed,  with  costs. 


ANNOTATION. 

Wamr  ol  pronioa  m  contract  of  mutual  benefit  auociatioa  againt  reception 
or  iniriation  of  apidicant  wbSU  OL 


Generallr. 

It  has  been  generally  held  that  pro- 
visions in  an  insurance  contract  of  a 
mutual  benefit  association  stipulating 
that  liability  for  benefits  on  the  part 
of  the  insurer  shall  not  attach  unless 
the  certificate  or  policy  is  delivered 
to  the  applicant  while  in  good  health, 
or  unless  he  is  in  good  Iwalth  at  the 
date  of  the  policy  or  date  of  issuance, 
or  unless  he  is  in  good  health  at  the 
time  of  payment  of  the  first  premium, 
are  conditions  precedent  which  may 
be  waived  by  the  insurer. 

Arkansas.  —  Peebles  v.  Eminent 
Household.  C.  W.  (1914)  111  Ark.  436, 
164  S.  W.  296. 

Creorgia. — ^Few  v.  Supreme  Lodge, 
K.  P.  (1911)  136  6a.  181,  71  S.  E.  130, 
later  appeal  in  (1912)  138  Gtu  778, 
76  S.  E.  91. 

Idaho. — Rasicot  v.  Royal  Neighbors 
(1910)  18  Idaho,  85,  29  L.R.A.CN.S.) 
433,  138  Am.  St.  Rep,  180,  108  Pac. 
1048. 

Iowa. — ^Wilson  v.  Interstate  Busi- 
ness Men's  Acci.  Asso.  (1913)  160 
Iowa,  184,  140  N.  W.  860. 

Kentucky.— Modern  Brotherhood  v. 
Phelps  (1911)  142  Ey.  544,  134  S.  W. 
892. 

Michigan. — Court  of  Honor  v.  Her- 
inar  (1914)  178  Mich.  377,  144  N.  W. 
843. 

South  Dakota. — Cunningham  v.  Roy- 


al Neierhbors  (1910)  24  3.  D.  489,  140 
Am.  St.  Rep.  793,  124  N.  W.  434. 

Tennessee.  —  McLendon  v.  Wood- 
men of  the  World  (1901)  106  Tenn. 
695,  62  L.R.A.  444.  64  S.  W.  36. 

Texas. — Home  Forum  Ben.  Order 
V.  Vamado  (1900)  —  Tex.  Civ.  App. 
— >  56  S.  W.  364;  Home  Circle  Soc.  v. 
Shelton  (1904)  —  Tex.  CIt.  App.  — » 
81  S.  W.  84;  Supreme  Lodge,  U.  B.  A. 
V.  Lawson  (1910)  —  Tex.  Civ.  App, 
— ,  133  S.  W.  907;  Sovereign  Camp,  W. 
W.  V.  Carrington  (1905)  41  Tex.  Civ. 
App.  29,  90  S.  W.  921;  Home  Forum 
Ben.  Order  v.  Jones  (1898)  20  Tex. 
Civ.  App.  68,  48  S.  W.  219. 

Conditions  in  a  life  insurance  pol- 
icy of  a  mutual  benefit  association, 
which  provide  that  the  delivery  of  the 
policy  shall  not  be  effective  to  create 
a  binding  contrac^  unless  the  insured 
is  alive  and  in  good  health  when  the 
policy  is  delivered,  may  be  waived  by 
the  company,  as  they  are  made  for  the 
company's  benefit.  Wilson  v.  Inter- 
state Business  Men's  Asso.  (Iowa) 
supra. 

it  has  been  generally  held  that  an 
ofiicer  or  agent  either  of  the  sovereign 
lodge  or  of  a  local  lodge  of  a  mutual 
benefit  association,  when  acting  with- 
in the  real  or  apparent  scope  of  his 
authority,  may  waive  provisions  in 
the  contract  of  insurance  which  stip- 
ulate that  liability  for  benefits  on  the 
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part  of  the  insurer  shall  not  attach 
unless  the  certificate  or  policy  is  de- 
livered to  the  applicant  while  in  good 
health,  or  unless  he  is  in  good  health 
at  the  date  of  the  poHcyor  date  of 
issuaAce,  or  unless  he  is  in  good 
health  at  the  time  of  payment  of  the 
first  premium;  and  knowledge  by  an 
officer  or  agent  of  the  association,  or 
of  a  local  or  subordinate  lodge,  of  the 
health  of  the  applicant,  is  imputable 
to  the  association.  Peebles  v.  Emi- 
nent Household,  G.  W.  (Ark.) ;  Rasi- 
cot  T.  Royal  Neighbors  (Idaho) ;  Mod- 
ern Brotherhood  v.  Phelps  (Ky.)  ;  Su- 
preme Lodge,  U.  B.  A.  v.  Lawson ;  and 
Sovereign  Camp,  W.  W.  v,  Garrington 
(Tex.)  supra. 

In  Peebles  v.  Eminent  Household, 
C.  W.  (1914)  111  AriL  435,  164  S.  W. 
296,  it  appeared  that  the  clerk  of  a 
local  lodge  of  a  fraternal  and  bene- 
ficial association  was  the  agent  of  the 
association  for  the  purpose  of  deliv- 
ering the  policy  of  insurance,  and  was 
also  charged  with  the  duty  of  ascer- 
taining whether  the  policy  ought  to  be 
delivered  and  ought  to  take  effect.  It 
was  held  that  knowledge  of  the  local 
lodge  as  to  the  health  of  an  applicant 
was  imputable  to  the  association,  and 
that  its  act  in  delivering  a  policy  to 
an  applicant  while  ill,  with  knowledge 
of  that  fact,  constituted  a  waiver  by 
the  association  of  a  provision  in  the 
by-laws  requiring  delivery  of  the  pol- 
icy to  the  applicant  while  in  good 
health. 

A  local  camp  of  a  fraternal  and 
beneficial  association,  which  collects 
and  receives  dues  from  its  members 
and  is  charged  with  the  duty  of  look- 
ing after  their  health  and  conduct,  is 
the  agent  of  the  society,  and  the  so- 
ciety is  chargeable  with  notice  of  the 
condition  of  health  of  the  insured  at 
the  time  of  and  after  issuing  the  cer- 
tificate, and  the  delivery  of  the  bene- 
fit certificate  by  the  local  camp  to  the 
insured  while  ill  is  a  waiver  of  a  pro- 
vision in  the  contract  requiring  deliv- 
ery while  insured  is  in  sound  health, 
and  the  action  of  the  local  camp  is 
imputable  to  the  society.  Rasicot  v. 
Royal  Neighbors  (1910)  18  Idaho,  85, 
29  L.B.A.(N.S.)  433,  138  Am.  St.  Rep. 
180,  108  Pac.  1048. 


A  local  agent  who  has  complete 
charge  of  a  local  lodge,  keeps  the 
books,  receives  dues,  forwards  the 
money,  and  delivers  the  policy  has 
authority  to  waive  a  provision  in  an 
Application  for  benefits  in  a  beneficial 
and  fraternal  association  which  pro- 
vides that  the  policy  shall  not  become 
operative  and  binding  until  it  is  de- 
livered to  the  applicant  in  good  health. 
Modem  Brotherhood  v.  Phelps  (1911) 
142  Ky.  544,  134  S,  E.  892,  wherein  it 
was  said:  "An  applicant  for  insur- 
ance had  no  possible  means  of  know- 
ing the  extent  to  which  he  [the  agent] 
was  authorized  to  bind  the  company, 
ibut  could  only  judge  from  appear- 
ances, and  when  the  company  permit- 
ted him  to  exercise  such  powers  as 
might  be  exercised  by  a  general  agent 
or  the  company  itself,  and  transac- 
tions were  had  with  him  on  the  faith 
and  belief  that  he  was  clothed  with 
power  and  authorify  to  represent  the 
company  to  the  extent  and  in  the  way 
and  manner  in  which  he  undertook  to 
represent  it,  it  will  not  be  heard  to 
deny  that  he  had  such  power." 

A  stipulation  in  a  contract  of  life 
insurance  issued  by  a  beneficial  asso- 
ciation, requiring  payment  of  the  firat 
premium  while  insured  is  in  good 
health  as  a  condition  precedent  to  the 
commencement  of  the  risk,  may  be 
waived  by  the  secretary  of  a  local 
lodge,  where  neither  the  application, 
certificate,  charter,  nor  by-laws  con- 
tained any  provision  denying  author- 
ity to  the  secretary  to  do  so.  Supreme 
Lodge,  U.  B.  A.  v.  Lawson  (1910) 
—  Tex.  Civ.  App.  — ,  133  S.  W.  907. 

In  Sovereign  Camp,  W.  W.  v.  Gar- 
rington (1905)  41  Tex.  Civ.  App.  29. 
90  S.  W.  921,  it  was  held  that  a  clerk 
of  a  local  camp  of  a  mutual  benefit 
association,  part  of  whose  duties  it 
was  to  deliver  benefit  certificates  to 
applicants,  having  the  power  within 
his  discretion  to  withhold  a  certificate 
if  the  applicant  was  not  in  good  health, 
had  authority  to  waive  a  provision 
contained  in  the  certificate  and  in  the 
by-laws  and  constitution  of  the  asso- 
ciation, which  stipulated  that  the 
association  was  not  to  become  liable 
unless  the  benefit  certificate  ms  de- 
livered to  the  insured  while  in  good 
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health.  The  court  said:  "Traylftr, 
havinsr  been  charged  with  the  duty  of 
deliverios  the  policy  and  vested  with 
discretionary  powers  with  respect 
thereto,  had  authority  to  waive  the 
written  regulations  of  the  contract 
relating  to  the  manner  of  delivery." 

But  in  McLendon  v.  Woodmen  of 
the  World  (1901)  i06  Tenn.  695,  62 
L.R.A.  444.  64  S.  W.  36,  wherein  it 
appeared  that  the  constitution  of  a 
benefit  socie^  provided  that  the  bene- 
ficiary certificate  was  not  in  force 
until  delivered  to  the  applicant,  the 
applicant  was  initiated  by  a  local 
lodge,  but  died  before  delivery  of  the 
certificate.  It  was  held  that  the  initi- 
ation did  not  operate  as  a  waiver  of 
the  provision  as  to  delivery  of  the 
policy,  where  such  initiation  was  un- 
authorized by  the  constitution  of  tiie 
socie^. 

Wltmt  eoiutitnt«a  waiver, 

A  waiver  on  the  part  of  a  mutual 
benefit  society  of  a  provision  that  the 
certificate  shall  not  be  effective  unless 
it  is  delivered  while  the  insured  is 
in  good  health  may  be  proved  by  evi- 
dence that  the  society  customarily 
and  knowingly  accepted  in  the  order 
persons  not  in  good  health.  Home 
Circle  Soc.  v.  Shelton  (1904)  —  Tex. 
Civ.  App.  — ,  81  S.  W.  84. 

.In  Sovereign  Camp,  W.  W.  v.  Car- 
rington  (Tex.)  supra,  it  appeared  that 
the  application  was  delivered  by  the 
insurer  to  the  mother  of  the  appli- 
cant, and  premiums  due  were  paid  by 
h'T-  and  accepted  by  the  insurer,  who 
had  knowledge  that  the  applicant  was 
at  the  time  ill.  It  was  held  that  these 
facts  constituted  a  waiver  of  the 
stipulations  that  the  insurer  was  not 
to  be  liable  on  the  certificate  unless  it 
was  delivered  in  person  and  while 
in  good  health. 

In  Supreme  Lodge,  U.  B.  A.  v.  Law- 
son  (Tex.)  supra,  it  appeared  that 
the  agent  of  the  association  accepted 
in  payment  of  the  first  premium  a 
«heck  from  a  third  person,  which  was 
dishonored  when  presented  at  the 
bank.  Thereafter  the  agent  accepted 
the  second  premium  from  the  tJiird 
person  and  secured  from  him  a  prom- 
ise to  pay  the  dishonored  check.  It 
appeared  that  the  applicant  had  no 


knowledge  of  the  unpaid  check.  It 
was  held  that  these  facta  constituted 
a  waiver  of  a  provision  in  the  by-laws 
which  stipulated  that  the  policy 
should  not  be  binding  until  payment 
of  the  first  premium  while  insured 
was  in  good  health. 

Initiation  of  the  applicant  and  de- 
livery to  him  of  the  benefit  certificate 
and  acceptance  from  him  by  the  asso- 
ciation of  dues  and  assessments,  the 
association  having  knowledge  of  the 
condition  of  the  applicant's  health, 
have  been  held  to  be  acts  sufficient  to 
constitute  a  waiver  of  a  provision  in 
the  policy  and  by-laws  that  the  certifi- 
cate should  not  be  binding  on  the 
insurer  until  actually  delivered  to  the 
insured  while  in  good  health.  Peebles 
V.  Eminent  Household,  C.  W.  (1914) 
111  Ark.  435,  164  S.  W.  296. 

Where  the  applicant  was  initiated 
and  paid  his  initiation  fee  and  current 
dues,  but  the  certificate  of  insurance 
did  not  reach  the  officers  of  the  local 
lodge  until  after  the  applicant  had 
gone  to  a  sanatorium,  where  he  sub- 
«equently  died,  it  was  held  that  there 
was  no  completed  contract  of  insur- 
ance, the  delay  in  forwarding  the 
certificate  not  being  unreasonable, 
and  the  insurer  was  held  not  to  have 
waived  the  stipulation  in  the  applica- 
tion for  insurance  which  required 
that  the  applicant  should  be  in  sound 
health  at  the  time  of  delivery  of  the 
application.  Court  of  Honor  v.  Her- 
ing  (1914)  178  Mich.  377,  144  N.  W. 
843.  See  to  the  same  effect  McLendon 
V.  Woodmen  of  the  World  (1901)  106 
Tenn.  696,  62  LILA.  444.  64  S.  W. 
36. 

Acceptance  by  the  insurer  of  dues 
and  assessments  from  the  husband  of 
Insured,  after  the  death  of  insured, 
with  knowledge  of  such  death  on  the 
part  of  the  insurer,  operates  as  a 
waiver  of  a  condition  in  the  by-laws 
of  the  association  which  stipulates 
that  the  certificate  of  membership 
Bhall  not  be  delivered  to  any  person 
unless  such  person  is  in  good  health 
at  the  time  of  delivery;  and  actual 
delivery  to  the  member  in  person  is  not 
a  condition  precedent  to  the  liability 
of  the  insurer.  Home  Forum  Ins.  Co. 
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T.  Jones  (1898)  20  Tex.  Civ.  App.  68. 
4S  S.  W.  219. 

In  Soatti  Dakota,  under  a  statute,  an 
insurance  company  is  prohibited  from 
setting  up  as  a  defense  to  an  action 
on  the  policy  the  fact  that  the  insured 
was  not  in  good,  health  at  t^e  time 
the  policy  was  received,  where  the 
medical  examiner,  or  physician  acting 
as  such,  has  issued  a  certificate  of 
healtii.  Cunningham  v.  Royal  Neigh- 
bors (1910)  24  S.  D.  489,  140  Am.  St. 
Rep.  793,  124  N.  W.  434. 

Delivery  of  the  policy  to  the  appli- 
cant by  insurer,  and  acceptance  from 
him  of  premium  tiien  due,  have  beea 
held  to  constitute  a  waiver  by  the 
insurer  of  a  provision  in  the  certifi- 
cate that  the  society  shall  not  be  lia- 
ble unless  the  member  has  actually 
paid  the  membership  fee  and  made  the 
first  monthly  payment  while  in  good 
hetJth,  where  the  delivery  of  the  cer- 
tificate and  acceptance  of  the  pre- 
mium are  contemporaneous.  Supreme 
Lodge,  K.  P.  V.  Few  (1912)  138  Ga. 
778,  76  S.  E.  91.  See  to  the  same  ef- 
fect (1911)  186  Ga.  181.  71  S.  E.  130. 

Jn  Raaicot  v.  Royal  Neighbors 


(1910)  18  Idaho,  85,  29  L.R.A,(N.S.) 
433,  138  Am.  St.  Rep.  180,  108  Fac. 
1048,  it  appeared  that  the  certificate 
was  delivered  to  the  insured,  and  the 
association  accepted  dues  and  assess- 
ments from  her  with  full  knowledge  of 
the  condition  of  her  health.  It  was 
held  that  these  facts  constituted  a 
waiver  of  a  stipulation  in  the  applica- 
tion which  required  that  the  certificate, 
in  order  to  be  effective,  must  be  de- 
livered to  the  applicant  while  in  good 
health.  See  to  the  same  effect  Modern 
Brotherhood  v.  Phelps  (1911)  142  Ky. 
544,  134  S.  W.  892. 

In  Home  Forum  Ben.  Order  v.  Var- 
nado  (1900)  —  Tex.  Civ.  App.  — ,  55 
S.  W.  364,  it  was  held  that,  where  a 
policy  of  insyrance  in  a  fraternal  and 
beneficial  association  was  d^ivered  to 
the  insured  by  the  agent  of  Xhe  in- 
surer while  the  insured  was  ill,  the 
company  could  not  defend  an  action 
on  the  policy  on  the  ground  that 
the  policy  did  not  come  into  effect  aa 
it  was  delivered  to  the  applicant  while 
not  in  good  health,  where  the  com- 
pany had  full  knowledge  of  the  condi- 
tion of  the  applicanfa  health. 

W.  F.  P. 


INGLE  SYSTEM  COMPANY 

V, 

J.  E.  NORBIS  6t  al.,  PIffs.  in  Certiorari. 

TrnmeaBce  Supreme  Court —September  2S,  19SS, 

(132  Tenn.  472,  178  S.  W.  1113.) 

Corpontlon  —  contracting  with  —  estoppel  to  deny  existence. 

1.  One  executing  a  note  to  a  payee  bearing  a  name  which  Is  not  descr^ 
tive  of  a  firm  of  individuals,  but  which  imports  that  it  is  a  corporation,  is, 
in  an  action  on  the  note,  estopped  to  deny  the  corporate  existence  of  the 
payee. 

ISee  note  on  thie  question  beginning  on  page  1580.] 

Estoppel  —  to  deny  existence  of  cor-  which  it  has  assumed,  such  private 

poration.  person  thereby  admits  the  existence 

2.  When  a  private  person  enters  in-  of  the  corporation  for  the  purpose  of 
to  a  contract  with  a  body  purporting  the  suit  brought  to  enforce  the  obliga- 
te be  a  corporation,  in  which  that  body    tion.    ^ 

is  described  by  a  corporate  name  [See  7  R.  a  L.  106;  10  B.  G.  L.  72IL1 


Certiorari  to  the  Court  of  Civil  Appeals  to  review  a  judgment  reversinir 
a  judgment  of  the  Circuit  Court  for  McMinn  County  (Brown,  J.)  in 
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(ISt  Tenn.         ns  8.  W.  UlS.) 

fendants'  favor  in  an  action  brought  to  recover  the  amount  alleged  to  be 
due  on  an  instalment  note  executed  by  defendants  to  plaintiff.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Oscar  W.  Wells,  for  plaintiffs  in    the  justice  in  favor  of  the  plaintiff 


certiorari : 

A  plea  denying  the  existence  of  a 
corporation  is  a  plea  in  bar. 

Bank  of  Jamaica  v.  Jefferson,  92 
Tenn.  641,  S6  Am.  St.  Rep.  100,  22  S. 
W.  211 ;  Hoereth  v.  Franklin  Mill  Co, 
30  111.  151;  Lewiaton  v.  Proctor.  27  111. 
416;  Christian  Soc.  t.  Macomber,  S 
Met.  2S8;  Law  Trust  Soc.  v.  Hogue, 
37  Or.  653,  62  Pac.  880,  63  Pac.  690; 
Northumberland  County  Bank  v.  Syer, 
60  Pa.  439;  10  Cyc.  1357. 

The  doctrine  of  estoppel  has  no  ap- 
plication to  the  case  at  bar;  nor  is 
there  any  action  or  conduct  on  the  part 
of  the  defendants  to  bring  them  with- 
in the  rule  of  estoppel. 

Caruthers  v.  Crockett,  3  Shannon, 
Cas.  628;  Watterson  v.  Lyons,  9  Lea, 
671;  Gibson,  Suits  in  Ch.  §  67;  Taylor 
V.  Nashville  &  C.  R.  Co.  86  Tenn.  244. 
6  S.  W.  393;  McLemore  v.  Memphis  & 
G.  B.  Co.  Ill  Tenn.  663,  69  3.  W.  388. 

Mr.  D.  SulUns  Stnart,  for  defendant 
In  certiorari: 

The  suit  having  been  brought  on  a 
written  instrument  in  which  plaintiff 
was  referred  to  as  the  Ingle  System 
Company,  a  name  clearly  implying  a 
corporation,  defendants,  having  con- 
tracted with  it  in  this  capacity,  can- 
not be  heard  to  deny  its  corporate  ex- 
istence. 

Harris  v.  Muskingum  Mfg.  Go.  4 
Blackf.  267, 29  Am.  Dec  372;  Benning- 
ton Iron  Co.  V.  Rutherford,  18  N.  J.  L. 
107,  86  Am.  Dec.  628;  Weller  v.  Davis 
&  S.  Go.  15  6a.  App.  79,  82  S.  E.  593; 
Andes  v.  Ely.  168  U.  S.  812,  39  L.  ed. 
996,  15  Sup.  Ct.  Rep.  954;  Morawetz, 
Priv.  Corp.  §  774;  Jones  v.  Cincinnati 
Type  Foundry  Co.  14  Ind.  90;  Williams- 
V.  Cheney,  3  Gray,  215;  Field,  Priv. 
Corp.  2d  ed.  §  349. 

Fancher,  J.,  delivered  the  opinion 
of  the  court: 

This  suit  was  instituted  before  a 
justice  of  the  peace  of  McMinn  coun- 
ty by  the  Ingle  System  Company, 
averred  in  the  warrant  to  be  a  corpo- 
ration organized  under  the  laws  of 
the  state  of  Ohio,  against  defend- 
ants Norris  &  Hall,  to  recover  on  an 
instalment  note  executed  by  Norris 
&  Hall  to  the  Ingle  System  Com- 
pany.  Judgment  was  rendered  by 


for  the  amount  due  on  the  note. 

Defendants  appealed  to  the  circuit 
court  of  McMinn  county,  where  a 
written  plea  was  filed  by  them,  aver- 
ring that  "the  plaintiff  is  not  now 
and  never  has  been  a  corporation 
under  the  laws  of  Ohio,  as  in  plain- 
tiff's warrant  alleged." 

Plaintiff's  attorney  moved  to 
strike  this  plea  from  the  files  for 
several  reasons,  which  were*  over- 
ruled by  the  court,  and  issue  was 
taken  on  the  plea. 

At  the  conclusion  of  the  proof  in- 
troduced by  the  plaintiff,  the  defend- 
ants moved  the  court  to  direct  the 
jury  to  return  a  verdict  in  their 
favor,  which  motion  was  sustained 
by  the  court.  After  motion  for  a 
new  trial  the  plaintiff  appealed  in 
error  to  the  court  of  civil  appeals, 
where  the  judgment  of  the  circuit 
court  was  reversed,  and  judgment 
entered  for  the  amount  due  on  the 
note  and  all  costs  in  the  case. 

The  case  is  before  this  court  by  a 
writ  of  certiorari.  The  sole  ques- 
tion necessary  to  be  here  decided  is 
whether  the  plea  of  nul  tiel  cor- 
poration is  to  be  sustained.  The 
note  or  contract  on  which  suit  was 
brought  does  not  show  on  its  face, 
unless  it  be  by  inference,  that  the 
Ingle  System  Company  is  a  corporar- 
tion,  and  no  proof  was  introduced 
before  the  court  to  show  that  fact, 
other  than  the  introduction  of  the 
note  or  contract.  The  concern  is 
simply  referred  to  in  the  contract  by 
the  name  of  the  Ingle  System  Cm- 
pany. 

While,  as  against  the  state,  a  cor- 
poration cannot  be  created  by  the 
mere  agreement  or  other  act  or  ad- 
mission of  private  persons,  yet  aa 
between  private  litigants  they  may, 
by  their  agreements,  admissions,  or 
conduct,  place  themselves  where 
they  would  not  be  permitted  to  deny 
the  fact  of  the  existence  of  the  cor- 
poration. When  a  private  person 
enters  into  a  contract  with  a  body 
purporting  to  be  a  corporation,  in 
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which  that  body  is  described  by  the 
corporate  name  which  it  has  aa- 
B.topp«i-to  sumed,  such  private 
denr  exiHtence  peraon  thereby  ad- 
of  j^j^g  existence 

of  the  corporation  for  the  purposes 
of  the  suit  brought  to  enforce  the 
obliffations,  and  wll  not  be  per- 
mitled  to  deny  the  corporate  exist- 
ence of  the  plaintiff.  10  Cye,  244, 
245;  Morawetz,  Priv.  Corp.  §  774. 
Many  cases  are  cited  on  this  proposi- 
tion by  the  above  authorities. 

While  the  above  proposition  does 
not  SQem  to  be  disputed  by  any  au- 
thority, there  is  a  division  of  opinion 
as  to  whether  the  existence  of  a  pri- 
vate corporation  is  imported  by  its 
name.  A  few  courts  have  held  that 
in  order  to  raise  this  presumption, 
or  make  out  a  prima  facie  case  by 
contracting  with  the  assumed  corpo- 
ration, the  fact  of  its  incorporation 
must  be  stated  in  the  contract.  Wel- 
land  Canal  Co.  v.  Hathaway,  8  Wend. 
480,  24  Am.  Dec.  51;  Williams  v. 
Bank  of  Michigan,  7  Wend.  539; 
Holloway  v.  Memphis,  E.  P.  &  P.  R. 
Co.  23  Tex.  465,  76  Am.  Dec.  68. 

But  the  more  general  statement 
of  the  rule,  and  that  which  is  sus- 
tained by  the  weight  of  authority, 
is  that  one  who  executes  a  written 
obligation  to  an  obligee  by  a  name 
which  is  not  descriptive  of  a  firm  of 
individuals,  but  one  which  imports 
^  that  it  is  a  corpora- 

tion,  is  by  that  fact 
"Uf^ee.  estopped  in  an  ac- 
tion thereon  to  deny 
the  corporate  existence  of  the  payee. 


or  perhaps,  more  properly  speaking, 
the  form  of  name  which  would  be 
assumed  to  be  a  corporation  is  said 
to  imply  that  it  is  a  corporation,  and 
the  mere  introduction  of  the  obliga- 
tion as  evidence  will  make  out  a 
prima  facie  case  that  the  contract  is 
with  a  corporation.  United  States 
Exp.  Go.  v.  Bedbury,  34  HI.  459; 
Studebaker  Bros.  Mfg.  Co.  v.  Mont- 
gomery, 74  Mo.  101 ;  Barbaro  v.  Occi- 
dental Grove,  4  Mo.  App.  429;  Har- 
ris V.  Muskingum  Mfg.  Co.  4  Blackf . 
267,  29  Am.  Dec.  372;  Bennington 
Iron  Co.  V.  Rutherford,  18  N.  J.  L. 
107,  35  Am.  Dec.  528;  Weller  v. 
Davis  &  S.  Co.  16  Ga.  App.  79,  82  S. 
£.  593.  In  these  cases  such  names 
as  the  following  were  held  to  imply 
a  corporation:  "Missouri  City  Sav- 
ings Bank;"  "Muskegon  Manufac- 
turing Company ;"  "Davis  &  Sanford 
Company;"  "Bennington  Iron  Com- 
pany." 

The  name  "Ingle  System  Com- 
pany" does  not  indicate  that  it  is  a 
firm  of  individuals.  While  it  is  not 
a  conclusive  fact,  yet  it  may  be  fair- 
ly assumed  as  a  presumption  from 
the  name  of  the  company  that  it  is  a 
corporation,  especially  at  this  time, 
when  corporations  form  so  large  a 
part  of  the  concerns  engaged  in  busi- 
ness, and  especially  among  those  do- 
ing an  interstate  business,  as  it  ai>- 
pears  this  concern  is  doing. 

The  result  reached  by  the  Court 
of  Civil  Appeals  wa?  therefore  cor- 
rect, and  the  judgment  is  aflSrmed. 


ANNOTATION. 


What  names  import  corporation  wnthin  role  that  one  contracting  widi  body 
detcrflbed  by  cofpcHrate  name  is  ertc^iped  to  deny  its  corponto  «nrisliniwt. 


I.  General  rule,  1680. 
II.  Bnle  in  New  York,  16S3. 
III.  Bole  in  Texas.  1584. 

7.  General  rule. 

It  seems  well  settled  in  the  majority 
of  jurisdictions  that  if  the  name  by 
which  a  party  contracts  is  such  as 
usually  imports  a  corporation,  that  is, 
naming  an' ideality,  but  disclosing  that 


of  no  individual,  it  imports  a  corp<H«- 
tion  within  the  doctrine  that  one  con- 
tracting with  a  corporation  is  estopped 
to  deny  its  corporate  existence. 

Colorado.  —  Grande  Ronde  tiumber 
Go.  V.  Cotton  (1898)  12  Oolo.  App. 
375,  55  Pac.  610;  Thompson  v.  Com- 
mercial Union  Assur.  Co.  (1904)  20 
Colo.  App.  331,  75  Pac.  1078;  Kelle- 
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her  V.  Denver  Muaic  Co.  (1910)  48 
Colo.  212, 109  Fac.  860. 

Georgia. — Georgia  Co-op.  Fire  Asso. 
V.  Borchardt  (1905)  123  Ga.  181,  51 
S.  E.  429,  3  Ann.  Cas.  472.  See  also 
Holcorob  V.  Cable  Co.  (1904)  119  Ga. 
466,  46  S.  E.  671. 

Idaho. — ^Toledo  Computing  Scale  Co. 
V.  Young  (1909)  16  Idaho,  187,  101 
Fac.  257. 

Indiana. — Jones  v.  Cincinnati 
Foundry  Co.  (1860)  14  Ind.  89:  Mc- 
Broom  v.  Lebanon  (1869)  31  Ind.  268; 
Vater  v.  Lewis  (1871)  86  Ind.  288,  10 
Am.  Rep.  29. 

Kansas.  —  Lowell -Woodward  Hard- 
ware Co.  V.  Woods  (1919)  104  Kan. 
729,  180  Pac.  734. 

Michigan. — ^Estey  Mfg.  Go.  t.  Run- 
nels (1884)  55  Mich.  130,  20  N.  W. 
823. 

Minnesota.^ — Johnston  Harvester  Co. 
T.  Clark  (1883)  80  Minn.  308, 15  N.  W. 
252. 

Missouri^— Farmers  ft  M.  Ins.  Co.  t. 
Needles  (1873)  52  Mo.  17;  National 
Ins.  Go.  V.  Bowman  (1875)  60  Mo.  252; 
Stoutimore  v.  Clark  (1879)  70  Mo. 
471;  Studebaker  Bros.  Co.  v.  Montgom- 
ery (1881)  74  Mo.  101. 

Tennessee. — See  the  reported  case 
(Ingle  System  Co.  Nobius,  ante, 
1578). 

In  Georgia  Co-op.  Fire  Asso.  v.  Bor- 
chardt (Ga.)  supra,  the  court,  in  hold- 
ing that  the  name  "Georgia  Co-oper- 
ative Fire  Association"  imported  a 
corporation,  said:  "It  is  clear,  from 
previous  decisions  of  this  court,  that 
if  the  defendant  had  been  engaged,  in 
carrying  on  a  regular  business  under 
the  name  the  'Georgia  Co-operative 
Fire  Company,*  the  name  thus,  used 
would  have  imported  a  corporation. 
.  .  .  We  can  see  no  reason  for  mak- 
ing a  distinction  between  the  words 
'cunpany*  and  'association,'  when  they 
are  respectively  used  to  designate  an 
entity  engaged  in  carrying  on  busi- 
ness and  making  contracts.  Each  of 
the  words  is  used  in  defining  the 
other.  One  of  the  meanings  of  the 
word  'company'  is  'an  association  of 
persons  for  the  purpose  of  carrying  on 
some  enterprise  or  business;*  and  one 
of  the  meanings  of  the  word  'associa- 
tion'  is  'a  union  of  persons  in  a  com- 


pany or  society  for  some  particular 
purpose.'  Webster's  Diet  So  the 
word  'association,'  when  used  with  de- 
scriptive adjectives  as  the  name  of  a 
business  entity,  is  as  much  indicative 
of  a  corporation  as  the  word  'company* 
when  so  used.  Other  courts,  in  deter- 
mining whether  a  particular  name  im- 
ported a  corporation,  have  made  no 
distinction  between  these  two  words." 

In  Grande  Ronde  Lumber  Co.  v.  Cot- 
ton (1898)  12  Colo.  App.  376,  55  Pac. 
610,  wherein  it  appeared  that  the  de- 
fendant contracted  with  the  plaintiff 
in  the  name  of  the  Grande  Ronde  Lum- 
ber Company,  the  court  held  that  be 
was  estopped  from  denying  the  plain- 
tiff's corporate  ^stence,  saying:  "The 
sole  contention  of  the  defendant  in 
support  of  the  judgment  is  that  the 
plaintiff  did  not  show  by  proper  evi- 
dence that  it  was  a  corporation,  but 
the  defendant,  by  virtue  of  his  deal- 
ings with  the  plaintiff,  estopped  him- 
self to  question  its  capacity  to  sue. 
He  contracted  with  the  Grande  Ronde 
Lumber  Company;  at  the  settlement, 
and  on  the  trial,  he  acknowledged  that 
he  was  indebted  to  the  Grande  Ronde 
Lumber  Company,  and  he  was  there- 
fore in  no  position  to  require  proof 
that  the  plaintiff  was  a  corporation. 
.  .  .  By  contracting  with  the  plain- 
tiff he  admitted  that  it  was  a  legal 
entity  in  whose  favor  a  liability  might 
be  incurred,  and  at  whose  suit  the 
liability  might  be  enforced,  and  in  this 
proceeding  the  admission  is  conclusive 
upon  him.  He  is  precluded  from  al- 
leging tiie  incompetency  of  the  plain- 
tiff, and  his  objection  that  its  corpo- 
rate existence  was  not  proved  cannot 
be  listened  to." 

And  in  McBroom  v.  Lebanon  (1869) 
31  Ind.  268,  it  was  held  that  a  note 
made  payable  to  the  "Corporation  of 
Lebanon"  estopped  the  maker  from 
denying  the  existence  of  the  corpora- 
tion at  the  date  of  the  contract  the 
court  saying:  "We  do  not  judicially 
know  that  there  is  not,  or  cannot 
be,  a  corporation  by  the  name  of  the 
'Corporation  of  Lebanon,'  under  the 
laws  of  this  state.  We  have  various 
statutes  under  which  a  corporation 
might  be  legally  organized  in  such  a 
namew" 
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So,  in  Stoutimore  v.  Clark  (Mo.)  su- 
pra, the  court  held  that  the  maker  of  a 
promissory  note,  in  which  the  payee 
was  denominated  as  the  "Missouri 
City  Savings  Bank/*  was  estopped 
from  denying  that  the  bank  was  a 
corporation,  for  the  name  nsed  to 
designate  the  payee  imported  a  corpo- 
ration, and  the  maker,  by  using  the 
same,  admitted  tite  fact  that  it  was  a 
corporation. 

In  the  reported  case  (Ingle  System 
Co.  V.  NoRRis,  ante,  1678)  the  court 
holds  that  the  name  "Ingle  System 
Company"  did  not  indicate  that  the 
body  so  designated  was  a  firm  of  in- 
dividuals, but  imported  a  corporation 
within  the  rule  that  a  party  contract- 
ing with  a  body  described  by  a  corpo- 
rate name  is  estopped  to  deny  ito  cor- 
porate wcistence. 

In  Vater  v.  Lewis  (1871)  36  Ind. 
288,  10  Am.  Rep.  29,  the  court  held 
that  the  defendant  was  estopped  from 
denying  the  corporate  existence  of  the 
Pf^ee  of  a  note  designated  therein  as 
the  "Indiankpolis  Machine  Brick  Com- 
pany/' for  the  name  implied  the  ex- 
istence of  a  corporation  titus  desig- 
nated, and  the  defendant  was  bound  by 
the  rule  that  "a  party  contracting  with 
a  corporation  as  such  is,  when  sued 
upon  such  contract,  estopped  to  deay 
the  existence  of  the  corporation  at 
the  time  of  making  the  contract." 

In  Low^-Woodward  Co.  v.  Woods 
(1919)  104  Kan.  729,  180  Fac.  734, 
wherein  it  appeared  that  the  defend- 
ant OEBCuted  a  promissory  note  made 
payable  to  the  plaintiff,  styled  in  the 
note  as  the  "Lowell-Woodward  Hard- 
ware Company,"  the  court  held  that 
tiiis  title  prima  facie  imported  a  cor- 
poration, and  that  the  defendant  could 
not  avoid  paym«it  of  the  note  by  deny- 
ing the  corporate  existence  of  the 
payee.  It  was  said:  "The  defendant, 
having  given  his  promise  to  pay  the 
sum  indicated  to  the  payee  named, 
should  not  be  permitted  to  escape  or 
delay  performance  by  raising  an  issue 
as  to  the  character  of  the  organization 
to  which  he  is  indebted,  unless  his 
substantial  rights  might  be  thereby 
affected,  which  would  only  be  under 
exceptional  conditions.  It  fs  ttior- 
oughly  settled  that  in  such  a  situation 


tiie  defendant  cannot  attack  the  regu- 
larity of  the  plaintiff's  organization, 
or  take  any  advantage  of  the  fact  that 
it  has  no  legal  standing  as  a  corpora- 
tion. No  good  reason  is  apparent  why, 
having  explicitly  promised  to  make 
payment  to  the  concern  by  "n^ich  he 
is  sued,  he  should  be  permitted  to 
question  its  de  facto  any  more  l^an 
its  de  jure  character — to  inject  into 
the  case  an  issue  having  no  bearing  on 
his  obligation  to  make  payment." 

In  Estey  Mfg.  Co.  v.  Runnels  (1884) 
65  Mich.  130,  20  N.  W.  823,  it  appeared 
that  the  defendant  had  contracted 
wii^  the  plaintiff  in  the  name  assumed 
by  the  latter,  the  "Estey  Manufactur- 
ing Company."  The  court  held  that 
the  name  under  which  the  plaintiff 
contracted  imported  a  corporation, 
and  the  defendant,  having  dealt  with 
it  under  that  name,  was  estopped 
from  questioning  its  corporate  exist* 
ence. 

In  Jones  v.  Cincinnati  Type  Foandry 
Co.  (1860)  14  Ind.  89,  an  action  to  re- 
cover on  a  promissory  note,  the  de- 
fendant contended  that  the  plaintiff 
had  no  capacity  to  sue,  since  there  was 
no  proof  that  it  was  a  corporation. 
The  court  held  that  the  name  in  which 
the  plaintiff  contracted  with  the  de- 
fendant, "Cincinnati  Type  Foimdry 
Company,"  imported  a  corporation, 
end  the  defendant  could  not,  in  an  ac- 
tion against  him  on  the  contract,  dei^ 
its  corporate  existence. 

In  Studebaker  Bros.  Mfg.  Co.  t. 
Montgomery  (1881)  74  Mo.  101, 
wherein  it  appeared  that  the  defend- 
ant e»cuted  a  promissory  note  pay- 
able to  the  plaintiff,  which  was  desig- 
nated therein  as  "Studebaker  Bros. 
Manufacturing  Company/'  the  court 
held  that  the  defendant,  having  given 
the  note  to  the  plaintiff  ill  a  name  im- 
porting corporate  capacity,  could  not 
be  heard  to  deny  the  fact  that  it  was 
a  corporation. 

So,  in  Johnston  Harvester  Co.  v. 
Clark  (1883)  30  Minn.  308,  15  N.  W. 
252,  wherein  the  suit  was  on  a  prom- 
issory note  designating  the  plaintiff 
as  payee  by  the  name  the  "Johnston 
Harv^ter  Company,"  tiie  court  beld 
that,  regardless  of  the  fact  as  to  tiie 
plaintiff's  incorporation,  the  defend- 
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ant,  by  contracting  with  it  by  a  name 
importing  a  corporation,  recognized, 
the  existence  of  some  legal  entit7 
known  by  that  name  and  having  capac- 
ity to  contract,  and  could  not  defeat 
recovery  on  the  note  by  alleging  want 
of  proof  of  the  incorporation  of  the 
plaintiff. 

In  Thompson  v.  Commercial  Union 
Assur.  Co.  (1904)  20  Colo.  App.  831, 
78  Fac.  1073,  It  appeared  that  the  de- 
fendants contracted  with  the  plaintiff 
by  the  name  in  which  it  sued,  the 
"Commercial  Union  Assurance  Com- 
pany." The  court  held  that  formal 
proof  of  the  plaintiff's  incorporation 
was  unnecessary,  and  the  defendants 
could  not,  after  so  contracting  with  it^ 
deny  its  capacity  to  sue. 

In  National  Ins.  Co.  v.  Bowman 
(1876)  60  Mo.  252,  it  was  held  that  the 
defendants,  having  contracted  with 
the  plaintiff  in  its  corporate  name,  the 
'*National  Insurance  Company,"  there- 
by admitted  it  to  be  a  duly  instituted 
corporaticni,  and  they  were  estopped 
from  averring  anything  against  its  ex- 
istence, for  the  name  implied  a  cor- 
poration within  the  rule  that  one  con- 
tracting with  a  body  described  by  a 
corporate  name  cannot  deny  its  cor- 
porate existence. 

Likewise  in  Kelleher  Denver  Mu- 
sic Co.  (1910)  48  Colo.  212,  109  Pac 
860,  it  was  held  that  the  name,  the 
"Denver  Music  Company,"  indicated 
that  the  plaintiff  was  a  corporation 
within  the  rule  that  one  who  has  con- 
tracted with  a  body  described  by  a 
corporate  name  is  estopped  from  ques- 
tioning its  corporate  existence. 

In  Toledo  Computing  Scale  Co.  ▼. 
Young  (1909)  16  Idaho^  187,  101  Pac. 
267,  the  court  held  that  where  the  de- 
fendant bad  contracted  with  the 
plaintiff  under  its  name,  the  "Toledo 
Computing  Scale  Ck)mpany,"  and  the 
plaintiff  performed  its  part  of  the  con- 
tract the  defendant  was  estopped 
from  denying  the  plaintiff's  corporate 
existence.  The  court  said:  "llie  re- 
spondent contracted  with  the  Toledo 
Computing  Scale  Company.  He  may 
not  have  known  at  the  time  he  made 
the  contract  whether  it  was  a  corpo-. 
ration  or  a  partnership,  but  that  makes 
no  difference.   He  contracted  with  it 


under  that  name,  and,  it  having  com- 
plied with  Its  part  of  the  contract,  the 
respondent  is  in  no  position  to  deny 
its  corporate  existence.  And  even  If 
it  were  a  partnership  doing  a  partner- 
ship business  under  that  name,  he 
would  not  be  in  a  position  to  deny  the 
partnership." 

In  Farmers  &  M.  Ins.  Co.  v.  Needles 
(1873)  62  Mo.  17,  an  action  on  a  prom- 
issory note  executed  by  the  defendant 
to  the  plaintiff,  in  which  the  "Farmers 
&  Merchants  Insurance  Company*'  was 
named  as  payee,  the  court  held  that 
the  defendant,  having  entered  into  the 
contract  with  the  plaintiff  in  a  name 
which  imported  the  corporate  exist- 
ence of  the  latter,  could  not  deny  its 
corporate  existence. 

See  also  Holcomb  v.  Cable  Co. 
(1904)  119  6a.  466,  46  S.  E.  671. 
wherein  the  court  held  tiiat  the  name, 
the  "Cable  Company,*'  imported  a  cor- 
poration. However,  it  did  not  appear 
that  the  question  of  estoppel  to  deny 
the  plaintiff's  corporate  odstence  was 
raised  in  that  case. 

//.  Bute  in  New  Torik. 
In  New  York  It  was  held  in  several 
early  cases  that  the  fact  that  a  eon- 
tract  designates  a  party  by  a  name 
such  as  is  customarily  borne  by  a  cor- 
poration does  not  import  tiie  corporate 
existence  of  that  party  so  as  to  estop 
the  other  from  denying  its  incorpora- 
tion. 

Thus  in  Welland  Canal  Co.  v.  Hath- 
away (1832)  8  Wend.  480,  24  Am.  Dec. 
51,  wherein  it  appeared  that  the  de- 
fendant had  contracted  with  an  asso- 
dation  denominating  itself  the  "Wel- 
land Canal  Company,"  and  notiiing 
more,  the  court  held  that  the  defend-! 
ant,  by  so  naming  the  plaintiff  in  the 
contract,  did  not  admit  its  character  as 
a  corporation,  for  the  name  "Welland 
Canal  Company"  standing  alone,  with-! 
out  further  evidence  of  incorporation,' 
did  not  import  a  corporation  within| 
the  rule  that  one  who  contracted  withj 
a  body  designated  by  its  corporate^ 
name  was  estopped  to  deny  its  corpo-^ 
rate  existence,  saying:  "The  receipt 
and  contract  show  the  fact  of  an  asso- 
ciation, acting  under  a  particular 
name.  So  much  appears  on  the  face 
of  the  contract,  and  may  be  said  to 
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be  admitted,  but  that  is  not  enough 
for  the  plaintiffs;  it  must  also  appear 
that  t^ey  had  legal  authority  and  ca- 
pacity thus  to  act,  and  to  prosecute 
suits  by  such  name,  before  their  suit 
can  be  entertained." 

And  in  Williams  v.  Bank  of  Michi- 
gan (1831)  7  Wend.  689,  the  court  held 
that  the  mere  nomination  in  a  contract 
of  a  party  as  "the  President^  Directors, 
and  Company  of  the  Bank  of  Michi- 
gan" did  not,  standing  alone,  import  a 
corporation,  without  a  distinct  state- 
ment in  the  contract  that  the  company 
was  an  incorporated  company. 

So,  too,  in  First  Baptist  Soc.  v.  Rapa- 
lee  (1837)  16  Wend.  605,  following  and 
citing  Welland  Canal  Co.  v.  Hathaway, 
supra,  it  was  held  that  tiie  designation 
in  a  contract  of  the  "Trustees  of  the 
First  Baptist  Church"  did  not  import 
a  corporate  entity,  within  the  rule  of 
estoppel  to  deny  the  corporate  exist- 
ence of  a  body  described  in  a  contract 
by  the  corporate  name. 

But  in  Whitford  v,  Laidler  (1883) 
94  N.  Y.  145,  46  Am.  Rep.  131,  there 
was  dictum  to  the  effect  that  if  the 
contract  in  suit  had  been  properly  ex- 
ecuted neither  party  thereto  could 
have  questioned  the  corporate  char- 
acter of  a  body  designated  therein  as 
the  "Garrattsville  Agricultural  & 
Farmers'  Club,"  for  the  name  import- 
ed a  corporate  existence. 

See  alao  the  dictum  in  Commercial 
Bank  v.  Pfeiffer  (1888)  108  N.  Y.  242, 
16  N.  E.  311. 

11/.  Bule  <n  Teoeaa. 

In  Texas,  the  rule  seems  to  be  that 
the  mere  designation  in  a  contract  of 
a  body  by  a  name  appropriate  to  a 
corporation  does  not  imply  a  corpora- 
tion without  some  statement  in  the 
contract  that  the  body  so  described  is 
a  corporation,  within  the  rule  that  one 
contracting  with  a  body  described  by 
a  corporate  name  is  estopped  to  deny 
its  corporate  existence.  State  Bank 
V.  Simonton  (1847)  2  Tex.  531;  Hollo- 
way  V.  Memphis,  E.  P.  &  P.  R.  Co. 
(1859)  23  Tex.  465,  76  Am.  Dec.  68; 
Luck  V.  Alamo  Printing  Co.  (1916)  — 
Tex.  Civ,  App.  — ,  190  S.  W.  204. 

In  Halloway  v.  Memphis,  E.  P.  &  P. 
R.  Co.  (1869)  23  Tex.  466,  76  Am.  Dec. 
68,  it  was  held  that  the  mere  fact 


l^at,  in  a  contract  with  the  plaintiff 
company,  the  defendant  had  designat- 
ed it  by  ttie  name  "Memphis,  El  Paso, 
&  Pacific  Railroad  Company,"  which 
name  was  appropriate  to  a  corporate 
body,  did  not  admit  the  plaintiff's  cor- 
porate legal  existence,  without  a  state- 
ment in  the  contract  that  the  company 
was  a  corporation.  The  court  said: 
"The  English  rule  seems  most  In  con- 
sonance with  principle.  The  merely 
naming  themselves  a  company  shows 
the  fact  of  an  association  acting  under 
a  particular  name,  but  not  that  t^ey 
have  the  legal  capacity  to  act  and 
prosecute  suits  by  t^at  name;  nor  can 
the  court  know  that  they  have  such 
capacity,  unless  they  are  constituted 
a  body  corporate  by  public  law,  or  are 
recognized  as  such  by  a  law  of  which 
the  court  can  judicially  take  notice. 
It  would  seem,  therefore,  <hi  principle^ 
that  a  private  domestic  corporation, 
equally  with  a  foreign  corporation, 
must  aver  and  prove  the  fact  of  incor- 
poration." 

So,  also,  in  State  Bank  v.  Simonton, 
supra,  the  court  held  that  the  mere 
contracting  with  13ie  plaintiflF  under  its 
name  "Bank  of  the  State  of  Alabama" 
was  not  an  admission  by  the  plaintiff 
of  its  corporate  capacity  within  the 
rule  of  estoppel,  for  the  name,  stand- 
ing alone,  did  not  import  a  corpora- 
tion, saying:  "It  is  well  known  that 
there  are  many  joint  stock  and  even 
banking  companies  which  are  mere 
partnerships  as  to  every  person  except 
their  own  stockholders,  they  never 
having  been  legally  incorporated. 
Whatever  name  such  a  company  may 
assume  and  use  in  the  transaction  of 
its  business,  it  is  a  partnership  and 
not  a  corporate  designation ;  and  every 
suit  upon  a  contract  with  the  company 
must  be  brought  in  the  names  of  the 
several  persons  composing  the  Arm. 
A  contract  made  with  the  company 
by  that  name  is  neitiier  an  admission 
nor  any  evidence  whatever  that  it  is 
entitled  to  sue  by  that  name,  as  a  cor- 
poration aggregate."  The  court  cited 
and  followed  Williams  v.  Bank  or 
Michigan  (1831)  7  Wend.  (N.  Y.)  541^ 
supra,  II. 

And  in  Luck  v.  Alamo  Printing  Co. 
(1916)  —  Tex,  Civ.  App.  — .  190  S.  W. 
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204,  the  court  held  that  the  use  of  the 
name  "Mexico  American  Colony  Asso- 
ciation" in  a  contract  did  not  neces- 
earily  import  a  corporation,  ao  as  to 


estop  the  plaintiff  from  denying  the 
corporate  existence  of  the  body  ao  des- 
ignated and  recovering  against  the  de^ 
fendant  indlTidnally.        W.  J.  E.- 


WASHINGTON FIRE  INSURANCE  COMPANY^  Appt, 

V. 

DANIEL  HOGAN  et  aL 

ArJeaauaa  Supreme  Court— June  9,  1019* 
Ark.      213  S.  W,  7.) 

Jadere  —  waiver  of  disqnalification. 

1.  A  constitational  disqualification  of  a  judge  to  sit  in  a  case  of  which 
he  has  been  of  counsel  may  be  waived  by  failure  .to  call  his  attention  to 
the  fact  of  disqualification  and  permitting  the  case  to  proceed  to  judg- 
ment. 

iSee  note  on  this  question  beginning  on  page  1588.] 


Appeal  —  jurisdiction  of  appellate 
court. 

2.  Upon  appeal ,  from  the  county 
court  to  the  circuit  court*  Ihe  circuit 
court  acquires  only  such  jurisdiction 
as  the  county  court  had,  and  may  ren- 
der such  Judgment  only  as  the  county 
court  should  have  rendered. 


Judge   —   disqualification   —  how 

waived. 

3.  The  disqualification  of  a  judge 
because  he  has  been  of  counsel  in  the 
case  is  waived  by  the  adverse  party 
announcing  ready  for  trial,  and  al- 
lowing the  case  to  proceed  to  judgment 
without  objection,  when  present  in 
court  with  kuowledge  that  the  judge 
had  been  of  counsel  in  the  case. 

[See  16  R.  C.  L.  686.3 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Sebastian 
County,  Greenwood  District  (Grant,  Special  J.)  quashing  an  <txecution 
issued  on  a  void  judgment  in  an  action  on  an  open  account.  Reversed. 


Statement  by  Hart,  J.: 

This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  quashing 
an  execution  on  the  ground  that  the 
judgment  upon  which  it  was  issued 
was  void.  The  material  facts  are 
as  follows: 

On  the  6th  day  of  November, 
1912,  the  Washington  Fire  Insur- 
ance Company  brought  suit  in  the 
Sebastian  circuit  court  for  the 
Greenwood  district  against  Daniel 
Hogan  and  John  W.  Jasper  upon  an 
open  account.  On  the  6th  day  of 
January,  1915,  this  suit  was  dis- 
missed by  the  court  for  want  of 
prosecution.  On  the  23d  day  of  De- 
cember, 1915,  the  same  insurance 
company  through  another  firm  of 
attorneys  instituted  a  suit  in  the 
5  A.L.R.— 100. 


same  circuit  court  against  Daniel 
Hogan  and  John  W.  Jasper  on  the 
same  account. 

The  case  was  tried  before  a  jury, 
which  returned  a  verdict  in  favor  of 
the  plaintiff,  and  judgment  was  ren- 
dered on  the  verdict  The  presiding 
judge  of  the  circuit  court  at  which 
the  trial  was  had  and  the  judg- 
ment rendered  was  a  member  of  the 
firm  of  attorneys  which  had  brought 
the  first  suit,  which  had  been  dis- 
missed for  waint  of  prosecution.  The 
attention  of  the  presiding  judge  was 
not  called  to  the  fact  that  he  had 
been  of  counsel  in  the  first  case, 
which  had  been  dismissed  for  want 
of  prosecution  on  the  6th  day  of 
January,  1916. 

There  is  nothing  in  the  record  to 
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show  the  disqualification  of  the  pre- 
siding judire,  or  that  the  case  was 
tried  before  him  by  consent.  The 
record  does  show,  however,  that  the 
plaintiff  appeared  by  its  attorneys, 
and  that  the  defendants  were  pres- 
ent in  person  and  by  attorneys,  and 
that  both  parties  announced  ready 
for  trial.  The  case  was  tried  before 
a  jury  of  the  regrular  panel. 

Messrs.  Rowell  &  Alexander  and 
Warner,  Hardin,  &  Warner,  for  appel- 
lant: 

At  the  common  law  substantial  or 
direct  interest  in  the  event  of  litiga- 
tion was  the  only  cause  of  disqualifi- 
cation of  a  judge.  Relationship  to  a 
party  to  the  suit  was  not  a  disqualifi- 
cation. 

Morrow  v.  Watts,  80  Ark.  57,  95  S. 
W.  988. 

Having  been  of  counsel  did  not  nec- 
essarily disqualify  the  judge. 

Thellusson  v.  Hendlesham,  7  H.  L. 
Cas.  429,  11  Eng.  Reprint,  172,  28  L.  J. 
Ch.  N.  S,  948,  5  Jur.  N.  S.  1031,  7  Week. 
Rep.  563;  Taylor  v.  Williams,  26  Tex. 
586. 

In  the  absence  of  express  constitu- 
tional or  statutory  inhibition,  the  dis- 
qualification now  sought  to  be  en- 
forced would  not  exist,  and,  since  this 
qualification  created  by  the  Constitu- 
tion and  statute  is  in  derogation  of  the 
common  law,  it  will  be  strictly  con- 
strued. 

Thompson  v.  Treller,  82  Ark.  247, 
101  S.  W.  174. 

Every  presumption  will  be  indulged 
in  favor  of  the  validity  of  the  judg- 
ment now  attacked. 

Crittenden  Lumber  Co.  v.  McDougal, 
101  Ark.  395,  142  S.  W.  836;  McMillan 
V.  Nichols,  62  Ga.  36;  Cleghom  v.  Cleg- 
horn,  66  Cal.  309,  5  Pac.  516;  Stevens 
v.  Hall,  8  Idaho,  549,  69  Pac.  282;  Ryan 
V.  Geigel,  25  Colo.  App.  122,  136  Pac. 
804;  Blackburn  v.  Craufurd,  22  Md. 
447 ;  The  Richmond,  9  Fedi  863. 

Failure  to  object  at  the  time  the 
cause  was  tried  before  Judge  Little 
constituted  a  waiver  of  any  disqual- 
ification that  may  have  existed. 

Shropshire  v.  State,  12  Ark.  210; 
Pettigrew  v.  Washington  County,  43 
Aric.  88;  Morrow  v.  Watts,  80  Ark.  60, 
95  S.  W.  988;  16  R.  C.  L.  §  28,  p.  540; 
Ex  parte  Hilton,  64  S.  C.  201.  92  Am. 
St  Rep.  800,  41  S.  E.  978;  Jeffers  v. 
Jeflfers,  89  S.  G.  244,  71  S.  E.  810;  Du- 
Quoin  Waterworks  Co.  v.  Parks,  207 
111.  46,  69  N.  E.  587;  Buena  Vista  Loan 


&  Sav.  Bank  v.  Grier,  114  Ga.  398,  40 
S.  E.  284;  Parr  v.  Fuller,  12  Iowa,  83; 
Blagg  V.  Fry,  105  Ark.  356,  151  S,  W. 
699;  Sweeptzer  v.  Gaines,  19  Ark.  96; 
Re  Hancock,  91  N.  Y.  292;  24  Am.  ft 
Eng.  Enc.  Law,  996. 

The  judgment  of  a  judge  disqualified 
under  article  7,  §  20,  of  the  Constitu- 
tion is  not  void,  and  objection  for  di^ 
qualification  must  be  promptly  made. 

Trawick  v.  Trawick,  67  Ala.  271; 
JefFersonian  Pub.  Co.  v.  Hilliard,  105 
Ala.  576, 17  So.  112;  Rogers  v.  Felker, 
77  Ga.  46;  Shope  v.  State,  106  Ga.  226. 
32  S.  E.  140 ;  Floyd  Co.  v.  Cheney,  S7 
Iowa,  160,  10  N.  W.  824;  Homes  v. 
Eason,  8  Lea,  754;  Posey  v.  Eaton,  9 
Lea,  500 ;  Fowler  v.  Brooks,  64  N.  H. 
423,  10  Am.  St.  Rep.  425,  13  Atl.  417; 
Stevens  v.  Hall,  8  Idaho,  649,  69  Pac. 
282. 

Mr.  R.  W.  McFarlane^  for  appelleM: 
Where  a  judge,  by  statutory  inhibi- 
tion, is  deprived  of  authori^  to  act, 
any  proceedings  before  him  are  ab- 
solutely void,  although  the  parties 
agree  to  waive  objections  to  the  juris- 
dictioot  and  consent  that  he  try  the 
ease. 

28  Cyc  600;  Grlmmett  ▼.  Askew,  48 
Ark.  156. 2  S.  W.  707;  Oakley  v.  Aspin- 
wall,  8  N.  Y.  647;  People  t.  Conner, 
142  N.  Y.  180;  86  N.  E.  §07;  Newcome 

Light,  6S  Tex.  141,  44  Am.  Rep.  604; 
Freeman,  Judgm.  §  146;  Black,  Judgm. 
S  174;  Chambers  v.  Hodges,  28  Tex. 
104;  Bates  v.  Thompson,  2  D.  Chip. 
(Vt)  99;  Bin  V.  Wait,  6  Vt  124;  Low 

Rice,  8  Johns.  409;  Carr  v.  Duhme. 
10  Ann.  Cas.  970,  note;  State  v.  Castle- 
beny,  28  Ala.  86. 

Hart,  J,,  delivered  the  opinion  of 
the  court: 

It  is  the  contention  of  counsel  for 
appellant  that  the  court  eired  in 
holding  that  the  judgment  was  void 
on  account  of  the  presiding  judge 
being  disqualified  because  he  had 
acted  as  counsel  for  the  appellant 
in  the  first  suit  against  appellees, 
which  was  dismissed  for  want  of 
prosecution. 

On  the  other  hand,  it  is  the  con- 
tention of  counsel  for  appellees  that 
the  judgment  was  absolutely  void, 
and  that  no  valid  execution  could  is- 
sue upon  it.  The  decision  of  the 
question  involves  the  construction 
of  article  7,  §  20,  of  the  Constitution 
of  1874,  and  our  decisions  rdativ« 
to  it.  liie  section  is  as  follows :  '*No 
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(—  ^nt.  — . 
judge  or  justice  shall  preside  in  the 
trial  of  any  cause  in  the  event  of 
which  he  may  be  interested,  or 
where  either  of  the  parties  shall  be 
connected  with  him  by  consanguin- 
ity or  afimity,  within  such  degree  as 
may  be  prescribed  by  law;  or  in 
which  he  may  have  been  of  counsel 
or  have  presided  in  any  inferior 
court" 

It  is  claimed  by  counsel  for  appel- 
lees that  according  to  the  current  of 
authority,  where  the  Constitution  or 
statute  expressly  provides  that  a 
judge  shall  not  preside  or  shall  not 
sit  in  a  case  by  reason  of  personal 
disqualification  because  of  relation- 
ship, interest,  or  having  been  of 
counsel  in  the  cause,  his  disqualifica- 
tion is  absolute,  and  that  any  judg- 
ment rendered  by  him  is  void,  and 
therefore  his  disqualification  cannoi; 
be  waived  by  the  parties.  We  will 
not  consider  or  review  these  authori- 
ties, for  the  reason  that  as  early  as 
1884  this  court  held  that  the  objec- 
tion that  the  judge  was  disqualified 
because  of  relationship  was  waived 
by  the  failure  to  call  the  judge's  at- 
j«d«-wi^er  tention  to  the  fact 
•fdia«wiiifloa-  of  disqualification 
and  permitting  the 
case  to  proceed  to  judgment.  Petti- 
grew  V.  Washington  County,  43  Ark. 
33.  This  decision  has  never  been 
overruled ;  but,  on  the  contrary,  has 
been  an  established  rule  of  practice 
in  this  state  since  its  rendition.  It 
was  BO  understood  by  this  court  in 
the  later  case  of  Morrow  v.  Watts, 
80  Ark.  67,  95  S.  W.  98S.  Doubtless 
many  judgments  have  been  rendered 
in  reliance  upon  it,  and  many  rights 
have  been  settled  imder  it.  No  use- 
ful purpose  could  be  served  by  over- 
ruling it;  and  it  might  cause  much 
litigation  and  controversy,  or,  at 
least,  might  create  needless  alarm 
in  the  minds  of  lawyers  and  litigants 
who,  during  all  these  years,  have 
conformed  to  the  decision  in  the  con- 
duct of  their  affairs. 

Again,  it  is  insisted  hy  counsel 
for  appellees  ^t  this  case  is  not  in 
point;  but  we  do  not  agree  with 
couqsel  in  this  contention.  It  is 
true,  as  claimed  by  him,  that  the  cir- 
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cuit  court  quashed  the  judgment  of 
the  county  court  against  the  son  of 
the  county  judge,  and  affirmed  it  as 
to  the  other  defendants.  This  court 
said  this  was  not  an  error  of  which 
the  appellants  could  take  advantage 
because  they  were  severally  as  well 
as  jointly  liable.  If  the  judgment 
of  the  county  court,  however,  had 
been  void  because  one  of  the  defend- 
ants was  the  son  of  the  county  judge, 
as  is  the  claim  of  counsel,  in  such 
cases,  the  circuit  court  could  have 
acquired  no  jurisdiction  of  the  case 
on  appeal.  Upon  appeal  from  the 
county  court  the  circuit  court  ac- 
quires only  such  jurisdiction  as  the 
county  court  had,  and  may  render 

such  judgment  only  Appe^i-juri.- 
as  the  county  court  «ieti«»  »f  ^ 
should    have  ren- 
dered.  Pride  v.  State,  52  Ark.  502, 
13  S,  W.  135 ;  Price  v.  Madison  Coun- 
ty Bank,  90  Ark.  195, 118  S.  W.  706. 

This  brings  us  to  a  consideration 
of  the  question  of  whether  or  not, 
under  the  facts  as  disclosed  by  the 
record,  the  personal  disqualification 
of  the  judge  was  waived  in  the  case 
at  bar.  We  answer  the  question  in 
the  afiirmative.  The  record  shows 
that  appellees  w6re  present  in  court 
in  i>erson  as  well  as  by  attorney  at 
the  time  the  judgment  in  question 
was  rendered.  They  knew  that  the 
presiding  judge  had  j,dire-«i.- 


been  one  of  the  at-  aw»Hac«ti 
tomeys  for  appel- 
lant  when  the  first  suit  had  been 
brought  and  dismissed.  The  record 
also  shows  that  they  announced 
ready  for  trial,  and  allowed  the  case 
to  proceed  to  judgment  without  ob- 
jection. Having  taken  their  chances 
of  a  favorable  judgment  at  the  hands 
of  a  judge,  who,  they  knew,  was  per- 
sonally disqualified,  they  cannot, 
after  an  adverse  decision,  avail 
themselves  of  facts  which  they  knew 
before  the  judgment  was  rradered 
to  get  rid  of  it.  In  other  words,  liti- 
gants cannot  take  their  chances  of  a 
favorable  decision  with  a  judge, 
who,  they  know,  is  disqualified  to 
ait  in  the  case,  reserving  the  right  ^ 
to  set  the  judgment  aside,  if  it  ap- 
pears to  their  advantage  to  do  so. 
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It  follows  from  the  views  we  have 
expressed  that  the  court  erred  in 
holding  the  judgment  void  and  in 
quashing  the  execution  issued  upon 
it 

For  that  error,  the  judgment  must 


be  reversed  and  the  cause  remanded, 
with  directions  to  the  Circuit  Court 
to  overrule  appellees*  motion  to 
quash  the  execution  and  for  further 
proceedings  according  to  law. 

Petition  for  rehearing  denied. 


ANNOTATION. 
V/wiwr  of  ditqiwlifinirioiH  of  jodge. 


I.  At  common  law,  1688. 
II.  Under  statute  declaratory  of  e<»itinon 
law: 

a.  Rule  stated,  1689. 

b.  Applicataon  of  rule,  1591. 

ni.  Under  statate  penmtting  waivw  by 
eoneent: 

a.  Ebcpreas  consent,  1698. 

b.  Implied  consent  held  insnincienti 

1601. 

1.  At  common  law. 

At  common  law,  while  it  was  recog- 
nized that  a  judge  who  was  interested 
in  the  action  or  of  kin  to  either  party 
was  disqualified  from  sitting  in  the 
cause,  hia  judgment  was  generally 
considered  to  be  erroneous  only,  and 
not  void,  so  that  the  objection  might 
be  waived  by  the  parties  either  ex- 
pressly or  impliedly. .  Sampson  v.  Peo- 
ple (1901)  188  111.  692,  59  N.  E.  427; 
Duquoin  Waterworks  Co.  v.  Parks 
(1903)  207  HI.  46,  69  N.  E.  687;  Clark 
V.  Schofield  (1889)  28  N.  a  281; 
DimM  V.  Grand  Junction  Canal  Co. 
(1862)  3  H.  L.  Gas.  748,  10  Eng.  Re- 
print, 301. 

On  the  contrary,  it  has  been  said: 
"Though  the  principle  that  a  party 
can  never  act  as  judge  is  not  declared 
by  our  Constitution  or  statute,  yet,  as 
it  is  a  maxim  of  universal  justice,  and 
is  undoubted  law  in  England,  it  exists 
here  as  it  exists  there,  a  rule  of  the 
common  law.  It  is  not  left  to  the  dis- 
cretion of  a  jadge,  or  to  his  sense  of 
decency,  to  decide  whether  he  shall  act 
or  not.  All  his  powers  are  subject  to 
this  absolute  limitation,  and  when  his 
own  rights  are  in  question,  he  has  no 
authority  to  determine  the  cause." 
Nor  can  the  objection  be  waived  by  the 
parties.  "If  not  taken  before  the  de- 
cision is  rendered,  it  will  avail  in  the 
appellate  court,  and  the  suit  may  be 
dismissed  on  that  ground.  The  judge 


III.  — (»ntinaed. 

c.  Implied  consent  held  suffieientt 
1604. 

IV.  Under  statute  forbidding  disqualified 

judge  to  sit: 

a.  Rule  stated,  1607. 

b.  AppticatioD  of  rule: 

1.  ExprMB  waiver,  1608. 

2.  Implied  waiver,  1612. 

acting  in  such  case  is  not  simply  act- 
ing irregularly,  but  he  is  acting  with- 
out jurisdiction."  First  Nat.  Bank  v. 
McGuire  (1899)  12  S.  D.  226,  47  L.R.A. 
413.  76  Am.  St.  Rep.  598,  80  N. 
1074,  holding  that  where  the  wife  of  at 
judge  is  a  stockholder  in  a  plaintiff 
corporation,  he  is  an  interested  party, 
and  the  fact  that  the  defendant  was 
compelled  to  apply  to  the  same  judges 
in  another  action,  for  a  temporary  in- 
junction, would  not  waive  or  remove 
the  disqualification. 

And  in  State  v.  Ham  (1910)  24  S.  D. 
639,  124  N.  W.  955.  Ann.  Cas.  1912A, 
1070.  it  was  said:    "By  the  common 
law  the  judge  must  not  be  a  party  nor 
otherwise  interested,  and  he  must  not- 
be  within  the  too  neiur  relationship  ef : 
the  party,  which  commonly,  by  the* 
unwritten  rule,  includes  the  fourth  de-  - 
gree   of   consanguinity   or   affinity^ . 
.   .   .   This  rule  seems  to  have  been 
established  out  of  reasons  of  public  - 
policy,  and  where  a  judge  is  interested  ' 
as  a  party,  or  otherwise,  or  is  wltiiin : 
the  prohibited  degree  of  relationship  - 
to  a  parly,  ihe  disqualification  cannot 
be   waived    by    consent    of-  either 
or  both  parties,  because,  when  the  • 
disqualification  exists  by  reason  of  the  - 
interest    or    relationship    of    the  • 
judge,  the  consent  to  waive  does  not  - 
remove  the  disqualification,  but  the  ~ 
disqualification  still  ocists  notwith- 
standing the  consent  and  waiver.  It  is 
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Affainst  the  policy  of  the  law  to  permit 
a  judge  who  is  interested  or  within 
the  forbidden  degree  of  relationship  to 
sit  in  the  trial  of  the  cause,  although 
the  parties  may  consent  thereto/* 

Where  a  party  seeks  or  obtains  a 
change  of  venue  and  afterwards  goes 
to  trial  before  the  same  judge  without 
objecting  to  the  disqualification,  he 
waives  the  point  and  cannot  urge  it  as 
a  ground  of  reversal  on  appeal  or  writ 
of  error.  Du  Quoin  Waterworks  Co. 
V.  Parks  (1908)  207  DL  46.  69  N.  E. 
687. 

In  Sampson  v.  People  (111.)  supra, 
the  defendant  was  in  court  attended 
by  counsel  when  the  jury  returned 
their  verdict,  and  made  no  objection 
to  its  reception  by  the  judge,  but,  on 
the  contrary,  apparently  acquiesced, 
and  requested  the  judge  to  enter  a  mo- 
tion for  a  new  trial.  It  was  said  by 
the  appellate  court:  "In  such  state  of 
case  it  is  the  duty  of  the  judge,  if  he 
knows  he  is  disqualified,  to  refuse  to 
allow  any  step  to  be  taken  in  the  par- 
ticular case;  but  as  it  is  possible,  and 
very  probable,  a  judge  may  not  be 
able  to  bear  in  mind  at  all  times  that 
he  has  been  disqualified  to  act  in  a 
particular  case,  it  is  the  duty  of  the 
party  at  whose  instance  the  disqualifi- 
cation was  effected  to  object,  and  re- 
quest that  such  judge  should  not  sit." 

It  was  held  in  Clark  v.  Schofleld 
(1889)  28  N.  a  231,  wherein  it  ap- 
peared that  the  interest  of  the  judge's 
son  in  the  suit  was  not  known  to  him 
at  the  time  of  trial,  and  was  not  called 
to  his  attention,  that  the  right  to  ob- 
ject to  his  disqualification  was  waived 
by  allowing  the  action  to  proceed  to 
a  decree.  The  court  said :  "Notwith- 
standing that  the  judge  in  equity  had 
no  pecuniary  interest,  it  may  be  said 
that  if  the  fact  of  hia  son's  purchase 
had  been  brought  to  his  knowledge,  it 
would  have  been  such  a  fact  as  would 
have  induced  him  entirely  to  withdraw 
from  the  case.  While  the  mere  possi- 
bility of  bias  does  not,  ipso  facto, 
avoid  the  decision  of  a  judge,  yet  a 
real  bias  would  do  so.  Here,  as  the 
learned  judge  had  no  knowledge  of  his 
son's  interest,  .  .  .  there  could  be 
no  real  knowledge  or  the  mere  possi- 


bility of  bias.  We  therefore  think 
there  is  not  sufficient  in  the  facts 
shown  in  this  case  to  create  such  dis- 
qualification in  the  judge  as  would 
render  the  decree  voidable  upon  ap- 
peal." 

Where,  however,  a  judge  has  a  di- 
rect interest  in  the  matter  in  contro- 
versy, no  waiver  will  be  presumed,  and 
a  decree  by  him  is  voidable  and  will 
be  reversed.  Dimes  v.  Grand  Junction 
Canal  Co.  (1862)  3  H.  L.  Cas.  769.  10 
Eng.  Reprint,  301. 

Similarly,  in  Forest  Coal  Co.  v.  Doo- 
little  (1903)  64  W.  Va.  210,  46  S.  B. 
238,  it  was  held  that,  under  the  com- 
mon law,  the  disqualification  of  a 
judge  cannot  be  waived  by  implica- 
tion, and  when  final  judgmmt  is  en- 
tered, it  will  be  reversed  on  appeal 
if  the  objection  be  raised,  the  court 
saying:  "There  is  no  reason  for  any 
distinction  between  the  cases  in  which 
a  statute  declares  that  an  interested 
judge  shall  not  ait  and  those  in  which 
he  is  inhibited  by  the  common  law  from 
sitting.  A  statute  is  of  no  higher  dig- 
nity, nor  any  more  efficacious,  than  the 
common  law,  and  no  statute  has  more 
emphatically  and  unequivocally  nega- 
tived the  power  of  a  judge  to  sit  in  his 
own  cause  than  does  the  maxim  of  the 
common  law,  'Nemo  debet  esse  judex 
in  propria  causa.' " 

//.  Under  atatute  deoloratory  mf  oommon 
law. 

a.  BtUe  stated. 

Under  statutes  which  specify  the 
causes  of  disqualification,  but  do  not 
forbid  a  disqualified  judge  to  act,  the 
disqualification  of  a  judge  is  not  gen- 
erally regarded  as  jurisdictional,  and 
it  may  be  waived  either  expressly  or 
impliedly  by  the  parties. 

United  State8.---Coltrane  v.  Temple- 
ton  (1901)  45  C.  C.  A.  328,  106  Fed. 
870;  Be  Eatonton  Electric  Co.  (1903) 
120  Fed.  1010;  Utz  &  D.  Co.  v.  Regular 
tor  Co.  (1914)  130  C.  C.  A.  17,  213 
Fed.  315;  Re  Equitable  Trust  Co. 
(1916)  147  C.  C.  A.  30,  232  Fed.  836. 
(Compare  McClaughry  v.  Deming 
(1901)  186  U.  S.  49,  46  L.  ed.  1049,  22 
Sup.  Ct.  Rep.  786  (court-martial  com- 
posed entirely  of  ineligible  officers). 

AiHkansas.  —  Shropshire  v.  State 
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(1851)  12  Ark.  190;  Sweeptzer  v. 
Gaines  (1857)  19  Ark.  96;  Pettigrew 
T.  Washington  County  (1884)  43  Ark. 
33;  Morrow  v.  Watts  (1906)  80  Ark. 
57,  95  S.  W.  988;  WASHINGTON  F.  iNS. 
Co.  V.  HOGAN  (reported  herewith) 
ante,  1586. 

Colorado.  —  Eberville  v.  Leadville 
Tanneling  Min.  &  Drainage  Co.  (1901) 
28  Colo.  241,  64  Pac.  200;  NichoUa 
Barrick  (1900)  27  Colo.  432,  62  Fae. 
202;  Kerr  v.  Burns  (1908)  42  Colo. 
286,  93  Pac.  1120. 

Idaho.  —  Stevens  v.  Hall  (1902)  8 
Idaho,  549,  69  Pac.  282. 

Indiana.  —  Smythe  t.  Scott  (1886) 
106  Ind.  245,  6  N.  E.  145;  Baldwin  v. 
Runyan  (1893)  8  Ind.'  App.  344.  35 
N.  E.  569;  Goodrich  r.  Stangland 
(1900)  155  Ind.  279,  58  N.  E.  148; 
Smith  v.  Amiss  (1902)  80  Ind.  App. 
530,  66  N.  E.  501;  Carr  v.  Duhme 
(1906)  167  Ind.  76,  78  N.  E.  322,  10 
Ann.  Cas.  967. 

Kentncky.— Hargis  v.  Cora.  (1909) 
135  Ky.  678,  123  S.  W.  239;  Pace  v. 
Reed  (1910)  138  Ky.  605,  128  S.  W. 
891;  White  t.  Jouett  (1912)  147  Ky. 
197,  144  S.  W.  55. 

Louisiana. — Ricks  t.  Gantt  (1883) 
35  La.  Ann.  920;  State  v.  Morgan 
(1917)  142  La.  756,  77  So.  588. 

MlBsissippi.  —  Nimocks  v.  McGehee 

(1910)  97  Miss.  321,  62  So.  626. 
Montana. — State  ex  rel.  NissTer  v. 

Donlan  (1905)  32  Mont.  256,  80  Pac. 
244;  State  ex  rel.  Jacobs  v.  District 
Ct.  (1914)  48  Mont.  410, 188  Pac.  1091 ; 
State  ex  rel.  Carroll  v.  District  (Dt 
(1915)  50  Mont.  506,  148  Pac,  312. 

New  Hampshire.  —  Warren  v.  Gl77nn 
(1858)  37  N.  H.  340;  Moses  v.  Julian 
(1863)  45  N.  H.  62.  84  Am.  Dec.  114; 
Steams  v.  Wright  (1872)  51  N.  H. 
600;  Hutchinson  v.  Manchester  Street 
R.  Co.  (1905)  73  N.  H.  271.  60  Atl. 
1011. 

South  Carolins.  —  Ex  parte  Hilton 
(1902)  64  S.  C.  201,  92  Am.  St  Rep. 
800,  41  S.  E.  978;  Jeffers  v,  Jeffers 

(1911)  89  S.  C.  244,  71  S.  E.  810. 
Washington.— State  ex  rel.  Gourley 

T.  Smith  C1914)  78  Wash.  292,  139 
Pac.  60. 

Wyoming.— Dol an  v.  Church  (1875) 
1  Wyo.  187. 
"In  the  absence  of  peremptory  pro- 


visions in  a  statute,  the  question  of  the 
interest  or  bias  of  a  judge  is  regarded 
as  a  private  matter,  of  concera  only 
to  the  parties  to  the  action,  who  may 
give  a  disqualified  judge  jurisdiction 
by  consent  or  by  waiver,  express  or 
implied,  as  by  failing  to  raise  the  ob- 
jection at  the  trial  when  the  party 
objecting  had  full  knowledge  of  the 
existence  of  the  diaqualiiication.  The 
authoritiea,  however,  under  statutes  of 
the  latter  class,  are  not  in  entire  har- 
mony,  and  in  certain  jurisdictions  the 
right  of  waiver  is  denied  as  being  con- 
trary to  public  policy.  If  the  partici- 
pation of  the  interested  judge  so  af- 
fects the  jurisdiction  of  the  court  as 
to  make  its  judgmeoit  void,  then  the 
invalidi^  eannot  be  cured  even  by 
consent  of  the  parties,  but  if  such  im- 
proper action  is  a  mere  irregularity  or 
error  rendering  such  proceeding  void- 
able only,  then  the  disqualification 
and  consequent  error  may  be  waived 
by  failure  to  make  reasonable  objec- 
tion." Carr  v.  Duhme  (Ind.)  supra. 

"Except  in  cases  where  a  statute 
forbids  it,  .  .  .  the  parties,  by  a 
joint  application  to  the  judge,  suggest- 
ing the  ground  of  recusation,  expressly 
waiving  all  objection  on  that  account, 
and  requesting  him  to  proceed  with 
the  trial  or  hearing,  signed  by  them, 
or  their  attorneys,  may  give  full  power 
to  the  judge  to  proceed  as  if  no  objec- 
tion existed.  .  .  .  This  is  denomi- 
nated In  civil  and  Scotch  law  proro- 
gated jurisdiction."  Moses  v.  Julian 
(1863)  45  N.  H.  52,  84  Am.  Dee.  114. 

A  judge  whose  disqualification  has 
been  waived  by  consent  of  the  parties 
may  still  refuse  to  sit.  Re  Eatonton 
Electric  Co.  (1903)  120  Fed.  1010, 
where  it  ai>peared  that  the  judge  was 
a  relative  by  consanguinity  with  one 
directly  interested  in  the  outcome  of 
the  case,  and,  notwithstanding  the 
consent  of  the  parties  that  he  proceed 
with  the  trial,  he  withdrew  under  his 
interpretation  of  the  statute,  which 
provides:  "Whenever  it  appears  that 
the  judge  of  any  district  court  is  in 
any  way  concerned  in  interest  in  any 
suit  pending  therein,  or  has  been  of 
counsel  for  either  party,  or  is  so  re- 
lated  to  or  connected  with  either  par^ 
as  to  render  it  improper,  in  his  opin- 
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ion,  for  him  to  sit  on  the  trial,  it  shall 
be  his  duty,  on  application  ettiier 
party,  to  cause  tiie  fact  to  be  entered 
en  the  records  of  the  court;  and,  also, 
an  order  that  an  authenticated  copy 
thereof,  with  all  the  proceedings  in 
the  suit,  shall  be  forthwith  certified 
to  tiie  next  circuit  court  for  the 
district,**  etc.    It  was  noted  by  the 
court  that  the  statute  "seems  to  in- 
trust to  the  discretion  of  the  judsre  of 
the  United  States  court  to  determine 
if  his  relationship  renders  it  improper 
for  him  to  ait  on  the  trial,"  and  in 
conclusion  it  was  said:    "It  is  my 
opinion  tttat,  for  reasons  of  public 
policjr,  and  also  since  Congress  has  af- 
forded a  convenient  and  accessible  tri- 
bunal.for  the  trial  of  the  cause,  it  is 
my  duty  to  withdraw.   In  several  of 
the  states  waiver  of  disqualification  is 
distinctly  forbidden.    In  the  absence 
of  a  definite  rule  for  the  national 
courts,  it  seems  appropriate  that  they 
should  adopt  that  which  will  the  more 
effectively  shelter  the  judges  from 
criticism.** 

b.  AppUeaUon  of  rtUs. 

Under  statutes  which  do  not  contain 
a  peremptory  provision,  the  objection 
to  the  competency  of  a  judge  is  waived 
by  pivceeding  in  the  cause  without 
objection.  Hutchinson  v.  Manchester 
Street  R.  Co.  (N.  H.)  supra,  wherein 
tfce  defendants,  with  full  Imowledge  of 
the  facts  on  which  they  based  their 
claim  of  disqnali^ng  prejudice,  sub- 
mitted to  tiie  judge  the  question  of 
contlnnance  on  other  grounds.  It  was 
held  that  '^ey  could  not  present  to 
him  this  question  and  take  the  chances 
of  a  favorable  decision,  holding  in  re- 
serve the  jurisdictional  question,  to  be 
brought  forward  if  the  result  should 
be  unfavorable.  If  they  intended  to 
re^  upon  this  objection,  thej  were 
bound  to  present  it  as  soon  as  they 
were  aware  of  it.'* 

"A  tacit  prorogation  is  inferred 
against  a  plaintiff  who  brings  his 
cause  before  a  judge  who  is  known  to 
him  to  be  disqualified  to  try  it,  and 
against  a  defendant,  who,  knowing  the 
existence  of  just  grounds  of  recusa- 
tion, appears  and  without  objecting 
offers  defenses  in  the  cause,  either  dil- 
atory or  peremptory.    ...   If  the 


facts  are  known  to  the  party  recusing, 
he  is  bound  to  make  his  objection  be- 
fore issue  joined,  and  before  the  trial 
is  commenced;  otherwise,  he  will  be 
deemed  to  have  waived  the  objection 
in  cases  where  a  statute  does  not  make 
the  proceedings  void.  .  .  .  After  a 
trial  has  been  commenced,  no  attempt 
to  recuse  a  judge  will  be  listened  to, 
unless  it  is  shown  aflArmatively  that 
the  party  was  not  aware  of  the  objec- 
tion, and  was  in  no  fault  In  not  know- 
ing it."  Moses  V.  Julian  (1863)  46 
N.  H.  52,  84  Am.  Dec.  114. 

An  objection  should  be  interposed 
at  tiie  earliest  oi^iortunity,  and  if 
there  is  undue  delay  the  objection  will 
not  be  considered,  but  will  be  con- 
strued as  waived.  Gberville  v.  Lead- 
ville  Tunneling  Min.  &  Drainage  Co. 
(1901)  28  Colo.  241,  64  Pac.  200, 
wherein,  after  the  action  had  been 
pending  for  nearly  five  years,  and  a 
demurrer  and  several  motions  had 
been  passed  on  by  the  presiding  judge 
of  the  court  in  which  the  action  was 
instituted,  and  the  issues  were  made 
up,  and  the  case  by  agreement  of  par- 
ties had  been  set  for  trial,  the  defend- 
ant made  a  motion  for  a  change  of 
judge  on  the  ground  that  the  presiding 
judge  was  disqualified  to  try  the  cause, 
and  it  was  held  that  the  application 
came  too  lato. 

It  has  been  held  that  a  petition  ad- 
dressed to  the  trial  judge  in  an  elec- 
tion contest,  requesting  him  to  call  in 
another  judge  to  try  the  cause,  pre- 
sented on  the  date  set  for  trial,  based 
on  the  alleged  prejudice  of  the  trial 
judge  in  that  he  had  made  statements 
to  the  effect  that  the  ballots  in  ques- 
tion should  be  counted  in  favor  of  the 
contestant,  was  too  late  where  the 
statement  was  made  thirty  days  be- 
fore. Nicholls  V.  Barrick  (1900)  27 
Colo.  432,  62  Pac.  202,  wherein  the 
court  said:  '^Whether  or  not  what  the 
judge  is  said  to  have  stated  regarding 
the  merits  of  this  controversy  was 
sufficient  to  disqualify  him  from  try- 
ing the  cause,  it  is  not  necessary  to 
determine,  as  the  petition  should  have 
been  presented  within  a  reasonable 
time  after  contestee  was  advised  that 
it  had  been  made.  In  view  of  the  fact 
that  thiriy  days  had  elapsed  between 
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the  date  when  the  trial  judge  is  said 
to  have  made  the  statement  attributed 
to  him.  and  the  time  when  the  petition 
for  a  change  was  presented,  in  connec- 
tion with  the  fact  that  no  excuse  is 
o£Fered  why  this  petition  was  not  filed 
at  an  earlier  date  than  it  was,  we  are 
of  opinion  that  it  came  too  late,  and 
was,  therefore,  properly  overruled.** 

"An  objection  to  the  trial  judge 
raises,  in  effect,  a  question  of  juris- 
diction, and  the  objection,  to  be  avail- 
able, must  be  made  before  an  appear- 
ance to  the  merits  of  the  action  or  the 
aubmiasion  of  preliminary  motions  by 
either  party  preparatory  to  a  trial." 
Hargis  v.  Com.  (1909)  136  Ky.  678, 123 
S.  W.  239,  a  prosecution  for  murder, 
wherein  it  was  held  that  by  filing  a 
demurrer  to  the  indictment  and,  when 
that  was  overruled,  moving  for  bail, 
the  defendant  had  waived  his  objec- 
tion to  the  disquaUfication  of  the  trial 
judge  for  bias.  It  was  said:  "The 
whole  of  the  affidavit  above  quoted,  ex- 
cept the  last  paragraph,  refers  to  mat- 
ters which  the  defendant  knew  at  tiie 
preceding  term  when  he  entered  his 
general  demurrer  to  the  indictment, 
when  he  filed  his  application  for  a 
change  of  venue,  and  when  he  made  a 
motion  for  bail.  If,  in  a  criminal  case, 
the  defendant  were  allowed  thus  to 
experiment  with  the  circuit  judge,  and 
at  a  succeeding  term  to  swear  him  from 
the  bench  because  his  experiments  had 
not  turned  out  as  he  would  like  them, 
the  door  would  be  open  for  a  practice 
well  calculated  to  bring  the  adminis- 
tration of  criminal  law  into  disrepute. 
The  rule  is  a  sound  one  which  requires 
the  defendant  to  make  his  objection 
promptly  to  the  circuit  judge,  and 
which  precludes  him  from  making  an 
objection  where  he  elects  to  proceed 
with  the  case  before  him  wit&oat  ob* 
jection." 

In  Pace  Reed  (1910)  138  Ey.  606, 
128  S.  W.  891,  following  the  rule  in 
Hargis  v.  Com.  (Ky.)  supra,  it  was 
held  that  although  the  facts  were  such 
as  to  disqualify  the  judge,  who  should 
have  declined  to  preside,  yet  having 
permitted  the  court  to  pass  on  a  de- 
murrer to  his  petition  and  waited  until 
the  defendant  filed  a  written  motion  to 
fltrike  out  certain  parts,  the  plaintiff 


was  estopped  to  deny  the  competency 
of  the  judge. 

Where   the   disqualification    of  a 
judge  is  known  to  the  party,  reason- 
able objection  must  be  made  or  it  will 
be  deemed  waived.   Warr«i  r.  Glynn 
(1868)  37  N.  H.  340.  In  that  case,  a 
prosecution  for  bastardy,  on  a  sec- 
ond trial  counsel  moved  for  a  dis- 
missal of  the  complaint  on  the  ground 
that  the  examining  magistrate  was  a 
citizen  and  taxpayer,  and  therefore  so 
interested  in  the  result  of  the  prose- 
cution as  to  have  no  jurisdiction  over 
it.  It  appeared  to  the  court  that  this 
objectioix  was  known  to  and  under- 
stood by  counsel  for  the  respondent  at 
the  time  of  the  complaint  and  examin- 
ation, and  that  it  had  desitniedly  not 
then  been  taken  for  the  reason  that 
the  respondent  intended  first  to  avail 
himself  of  the  objection  that  the  town 
was  not  entitled  to  maintain  the  ac- 
tion, and  if  that  failed,  then  to  avail 
himself  of  the  objection  to  fAie  quali- 
fication of  the  magistrate.  It  was  held 
that  a  motion  to  dismiss  the  complaint, 
under  the  circumstances,  was  properly 
denied,  the  court  saying:  "Conced- 
ing that  the  magistrate  before  whom 
the  preliminary  examination  in  tiiis 
case  took  place  was  legally  diaqnalifled 
to  act  in  that  examination  by  reason  of 
his  interest  in  the  event  of  the  salt, 
as  a  resident  citizen  and  taxpajrer  of 
the  complainant  town,  we  think  it  en- 
tirely clear,  upon  the  authorities,  that 
it  is  now  too  late  for  the  defendant  to 
avail  himself  of  this  objection  to  his 
competency.    Being  a  magistrate  in 
commission,  the  justice  before  whom 
the  complaint  was  made  had  jurisdic- 
tion of  its  subject-matter  by  the  ex- 
press provisions  of  the  statute  author- 
izing the  complaint  in  such  cases  to  be 
made  and  the  examination  to  be  had 
before  any  justice  of  the  peace.  The 
disqualification  or  incompetency  arose 
from  the  extrinsic  facts  of  residence, 
citizenship,  and  liability  to  taxation  in 
the  complainant  town,  and  the  case 
[court]  finds  that  these  facta  were  not 
only  known,  but  understood  and  con- 
sidered, both  by  the  respondent  and 
his  counsel  at  the  time  the  complaint 
was  made  and  the  examination  had, 
.   .   .   and  that  they  designedly  omit- 
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ted  to  take  the  objection,  now  insisted 
upon,  at  that  time,  and  during  the 
Bubaequent  proceedings  for  a  year  and 
a  half  in  the  common  pleas  and  ttiis 
court  It  is  a  general  rule,  to  which,  if 
it  be  not  universal,  the  present  case 
does  not  seem  to  us  to  form  any  ex- 
ception, that  where  general  jurisdic- 
tion or  the  power  to  act  exists,  and  the 
only  objection  to  its  exercise  is  one 
intended  for  the  benefit  and  designed- 
for  the  protection  of  the  party  com- 
plaining, such  objection  must  be  taken 
at  the  earliest  practicable  opportunity, 
after  the  party  or  his  counsel  become 
aware  of  the  facts  on  which  its  valid- 
ity depends,  or  it  will  be  held  to  have 
been  waived  by  the  omission  or  neglect 
to  urge  it  seasonably.  The  reason  of 
the  rule  would  seem  to  be,  that  it  is 
justly  to  be  regarded  as  the  folly  or 
inisf ortune  of  a  par^,  if,  knowing  of  a 
valid  objection  to  a  proceeding,  he 
neglects  to  avail  himself  of  it,  but 
stands  by  and  participates  therein,  un- 
less he  intends,  as  is  the  natural  pre- 
sumption, from  his  silence,  to  waive 
altogether  any  objection  on  that  ac- 
count." 

In  Steams  v.  Wright  (1872)  61  R  H. 
600,  a  case  involving  the  probate  of  a 
will,  it  did  not  distinctly  appear  when 
the  defendant  first  knew  of  the  fact 
that  the  judge  of  probate  was  acting 
as  couns^  for  the  plaintiff,  but  it  was 
shown  that  he  appeared  before  the 
commisktoner  of  the  estate  and  pre- 
smted  the  claim.  A  hearing  was  then 
had,  and  an  appeal  from  that  decision 
taken  and  entered  in  the  appellate 
court,  where  it  was  continued  from 
term  to  term  until  a  trial  was  finally 
had  by  a  jury,  with  a  verdict  against 
the  defendant,  and  at  this  trial  the 
first  intimation  or  notice  of  any  ob- 
jection to  the  judge  was  made.  It  was 
held  that  as  a  motion  might  have  been 
made  when  the  action  was  first  en- 
tered in  the  appellate  court,  the  de- 
fendant was  bound  to  make  his  objec- 
tion then;  and  as  he  had  full  knowl- 
edge of  the  fact  before,  and  had  failed 
to  object  promptly,  he  must  be  held 
to  have  waived  the  disqualification. 

In  Kerr  v.  Bums  (1908)  42  Colo.  285, 
93  Pae.  1120,  the  defendant  objected 
to  the  trial  judge  as  disqualified  under 


the  Code  because  he  had  at  one  time 
been  attorney  for  the  plaintiff.  It 
appeared  that  nine  years  prior  to  the 
present  action  the  defendant  had  ac- 
quiesced in  the  sitting  of  the  judge 
in  two  actions  and  accepted  the  bene- 
fits of  the  adjudications.  It  was  said: 
"This  objection  does  not  go  to  juris- 
diction over  the  subject-matter.  The 
statute  upon  which  plaintiff  in  error 
relies — Civ.  Code,  S  429 — does  not  dis- 
qualify the  judge  under  such  circum- 
stances when  all  parties  consent  to 
his  acting.  All  the  other  parties  to 
that  proceeding,  as  well  as  plaintiff  in 
error,  voluntarily  appeared  therein, 
taking  active  part  without  objection  or 
protest  in  this  respect  From  first  to 
last  the  action  of  Judge  Russel  in  pre- 
siding over  those  proceedings  was  ac- 
quiesced in  by  everyone  in  any  manner 
connected  therewith.  And  such  ac- 
quiescence must  be  held  equivalent  to 
an  affirmative  consent.  The  present 
objection  lAierefore,  even  had  it  been 
presented  to  this  court  on  the  api>eal 
from  the  priority  adjudication  itself, 
would  have  been  overruled.  Much  less 
is  it  available  in  the  present  contro- 
versy." 

In  Nimocks  v.  McGehee  (1910)  97 
Miss.  S21,  62  So.  626,  it  was  said :  "Ap- 
pellant, not  having  made  objection  to 
the  justice  of  the  peace,  on  account 
of  his  disqualification  during  the  pend- 
ency of  the  suit  on  which  the  judg- 
ment was  rendered,  is  deemed  to  have 
waived  snch  disqualification,  even 
though  unknown  to  him  at  the  time. 
At  his  peril  he  was  required  to  exer- 
cise the  necessary  diligence  to  ascer- 
tain such  disqualification,  and,  not 
having  done  so,  he  is  precluded  from 
attacking  the  judgment  collaterally  on 
that  ground.  Under  the  Constitution 
the  disqualification  may  be  waived, 
and  such  waiver  may  be  express  or  im- 
plied, and  under  the  facts  of  tiiis  case 
it  Is  implied.  If  judgments  were  open 
to  collateral  attack  on  this  ground,  the 
evil  results  would  at  once  be  ap- 
parent." 

It  has  been  held  that  a  statute  which 
declares  that  the  imputed  biaa  and 
prejudice  shall  be  made  to  appear  by 
affidavit  filed  at  any  time  before  the 
day  fixed  for  the  trial  or  hearing  does 
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not  admit  of  a  construction  that  will 
permit  a  litigant  to  file  an  affidavit  of 
disqualification  after  the  day  for  a 
hearing  has  arrived,  and  thus  rob  the 
court  or  judge  Of  the  power  to  proceed. 
State  ex  rel.  Nissler  v.  Donlan  (1905) 
32  Mont  256,  80  Fac.  244.  holding  that 
the  disqualification  was  waived  where 
objection  was  not  made  until  the  day 
of  hearing. 

In  State  ex  rel.  Jacobs  v.  District  Ct. 
(1914)  48  Mont.  410,  138  Pac.  1091, 
the  court  said:  "Actual  disqualifica- 
tion on  the  part  of  a  judge  may  be 
manifested  at  any  time  after  as  well 
as  before  the  date  fixed  for  a  hearing, 
and  it  is  therefore  available  in  probate 
proceedings  whenever  it  is  made  to 
appear;  but  the  privilege  to  impute 
bias  to  a  judge  where  none  may  exist 
belongs  to  a  different  order  of  things, 
and  its  existence  may  fairly  be  limited 
to  a  given  time.  The  disqualification 
of  a  judge  for  imputed  bias  is  like  the 
peremptory  challenge  of  a  juror* 
which  may  not  be  exercised  after  he 
has  once  been  passed." 

When  disqualification  of  a  judge  be- 
cause of  interest  is  regulated  by  stat- 
ute, it  has  been  held  that  a  guardian 
does  not  waive  his  objection  by  failing 
to  appear  and  ask  for  a  continuance; 
but  it  was  said  that  if  he  bad  made 
Buch  a  motion  his  objection  could  not 
afterward  be  heard.  State  ex  tel.  Gar- 
roll  V.  District  Ct  (1915)  50  Mont.  506, 
148  Pac.  312. 

*1n  those  jurisdictions  in  which  bias 
or  prejudice  on  the  part  of  the  trial 
judge  is,  by  statute,  a  cause  for  rec- 
usation in  a  criminal  case,  it  is  gen- 
erally, if  not  consistently,  held  that  an 
objection  to  a  judge's  presiding  in  a 
case,  on  that  ground,  must  be  made 
before  any  other  issue  is  tendered  for 
decision  by  him,  or  it  will  be  consid- 
ered waived/'  State  v.  Morgan  (1917) 
142  La.  755,  77  So.  588.  In  that  case  it 
appeared  that  the  defendant  had  sub- 
mitted a  preliminary  plea  to  the  judge 
for  decision  on  the  same  morning 
when  he  filed  his  motion  for  recusa- 
tion, and  the  judge  had  ruled  on  the 
plea  when  the  motion  for  recusation 
was  filed.  It  was  therefore  held  that 
there  was  no  error  in  the  judge's  re- 
fusal to  recuse  himself  or  to  submit 


the  motion  to  another  judge  for  a  rul- 
ing on  it. 

When  the  disqualification  of  a  judge 
is  defined  by  statute,  the  power  of  the 
parties  "to  waive  this  absolute  right 
conferred  upon  him  cannot  be  ques- 
tioned." Ricks  T.  Gantt  (1883)  35  La. 
Ann.  920,  wherein  the  court  further 
said:  "His  right  to  act  arises  when- 
ever he  discovers  the  cause  of  recusa- 
tion; but  when,  as  in  this  case,  he  sub- 
mits his  case  to  the  judge,  with  full 
knowledge  of  the  cause  of  recusation, 
and  asks  the  judge  to  pass  upon  the 
very  question  in  which  he  afterwards 
claims  he  ia  interested,  the  anthori^ 
of  the  judge  cumot,  after  judgment, 
be  questioned." 

Where  a  statute  dealing  with  the 
disqualification  of  a  judge  requires  t£e 
removal  of  a  cause  when  the  circum- 
stances "render  it  improper  in  his 
opinion  for  him  to  sit  on  the  tri^,"  it 
is  for  the  judge  to  decide  if  the  cir- 
cumstances warrant  such  removal,  and 
if,  upon  motion  of  the  complainant,  a 
receiver  has  been  appointed  by  a 
judge,  after  argument  and  the  deter- 
mination of  preliminary  matters,  the 
complainant  will  be  presumed  to  have 
waived  the  disqualification  wMeh  was 
known  to  him  at  the  time  of  filing  his 
motion.  Coltrane  v.  Templeton  (1901) 
45  G.  G.  A.  328, 106  Fed.  370. 

In  Utz  &  D.  Co.  V.  Regulator  Co. 
(1914)  130  C.  C.  A.  17,  213  Fed.  316. 
under  the  Federal  statute  relating  to 
the  disqualification  of  judges  (Judi- 
cial Code,  g  20,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  831),  it  was  held  that  where  thm 
interest  of  the  judge  was  remote,  and 
both  parties  agreed  that  the  corpora- 
tion of  which  he  was  a  stockholder 
should  be  withdrawn  "from  the  con- 
troversy," the  question  could  not  be 
raised  on  appeal.  The  court  said: 
"The  judge  below  was  confronted  by 
his  natural  desire  on  Ihe  one  hand, 
and  his  official  duty  and  the  desire  of 
the  parties  on  the  other.  He  would 
have  failed  in  duty  had  he  renounced 
a  jurisdiction  imposed  by  law,  however 
disagreeable.  The  parties  had  come 
with  their  witnesses  and  were  in  the 
course  of  trial.  His  concern  in  tiie 
litigation  which  developed  was  re- 
mote, almost  trivial.    He  was  net  a 
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party  to  the  proceeding,  nor  was  the 
creditor  in  which  he  had  a  stockhold- 
ing interest  a  party  by  name.  The 
legal  title  and  control  of  its  account 
had  been  transferred  to  the  assignee 
for  the  benefit  of  creditors.  Its  ac- 
count was  not  in  dispute;  the  real 
question  at  the  end  was  where  or  by 
whom  the  estate  of  the  debtor  should 
be  administered, — the  court  of  bank- 
ruptcy or  the  assignee  for  the  benefit 
of  creditors.  With  full  knowledge  of 
the  facts,  the  parties  desired  him  to 
proceed;  neither  filed  the  application 
prescribed  by  the  statute.  Thoui^  the 
form  of  withdrawal  of  the  creditor 
did  not  change  the  situation,  we  think 
it  waa  the  duty  of  the  judge  to  go  on 
with  the  trial." 

An  application  made  to  the  circuit 
court  of  appeals  for  a  writ  of  mandate 
compelling  ft  Judge  of  the  district 
court,  because  of  disqualification,  to 
proceed  no  further,  will  not  be  enter- 
tained during  the  pendency  of  a  mo- 
tion made  by  the  same  party  in  the 
district  court  before  the  same  judge. 
Re  Equitable  Trust  Co.  (1916)  147 
C.  G.  A.  30,  232  Fed.  836. 

Where  a  statute  does  not  provide 
that  a  judge  who  had  formerly  been 
an  attorney  for  any  party  to  a  suit  can 
be  qualified  by  agreement  of  the  par- 
ties or  counsel  to  try  the  case,  nor  that 
jurisdiction  cannot  be  conferred  in 
this  way,  an  objection  made  eight 
years  after  the  disquahfication  was 
known  and  waived  cannot  avail.  Ste- 
vens V.  Hall  (1902)  8  Idaho,  649,  69 
Pac.  282.  In  that  case  an  attorney 
who  appeared  for  the  defendant 
against  whom  judgment  was  entered 
afterward  became  judge  of  the  court 
where  a  motion  was  made  to  revive  the 
judgment,  counsel  at  that  time  know- 
ing of  the  disqualification  and  agree- 
ing that  the  judge  should  try  the  case 
and  waiving  all  objection.  In  holding 
that  the  judge  was  not  disqualified  to 
sit,  the  appellate  court  said:  "Should 
a  party  be  permitted  to  insist  upon 
the  court  doing  a  certain  thing,  and 
thereafter  be  heard  to  complain  of  his 
own  acts  in  case  the  ruling  of  the 
court  is  not  in  harmony  with  his  con- 
tentions? ...  A  party,  cognizant 
in  the  earlier  stages  thereof  of  an  ob- 


jection that  might  be  fatal  to  the  va- 
lidity of  proceedings  before  a  tribunal 
otherwise  competent,  cannot  be  per- 
mitted to  lie  by  and  take  the  chances  of 
a  favorable  result,  and,  after  an  ad- 
verse one  has  been  reached,  be  allowed 
to  avail  himself  of  that  objection,  to 
avoid  its  consequences.  .  .  .  When 
we  consider  that  at  the  first  opportu- 
nity presented  the  judge  called  atten- 
tion to  the  fact  that  he  had  been  an 
attorney  for  one  of  the  parties  to  the 
suit  in  former  litigation  and  between 
the  same  parties,  it  was  certainly  the 
duty  of  counsel  for  either  party  to  the 
suit  to  ask  for  a  change  of  venue,  if 
they  desired  it,  and  not  wait  to  see 
what  the  result  would  be,  and  then, 
if  adverse  to  their  interests,  ask  that 
the  venue  be  changed.  Whilst  we  are 
in  accord  with  the  decisions  that  all 
proceedings  of  the  courts  should  be 
free  from  any  taint,  suspicion,  partial- 
ity, or  favoritism,  yet  we  cannot  give 
our  approval  of  the  proceedings  by 
which  it  is  sought  to  take  the  advan- 
tage of  their  own  laches." 

Where  the  appellant  did  not  raise 
the  objection  tiiat  the  probate  judge 
was  related  to  the  parties  within  the 
prohibited  degrees  until  the  case  was 
heard  and  the  judge  had  announced 
his  judgment  orally,  it  was  held  that 
the  objection,  which  was  known  when 
the  proceedings  commenced,  was 
waived.  Ex  parte  Hilton  (1902)  64 
S.  C.  201,  92  Am.  St.  Rep.  800,  41  S.  E. 
978,  wherein  the  decision  was  based 
on  tiie  disthietion  between  Jurisdietlon 
of  the  person  and  of  the  subject- 
matter. 

The  doctrine  was  carried  to  an  ex- 
treme in  Jeffers  v.  Jefifers  (1911)  89 
S.  C.  244,  71  S.  E.  810,  wherein  it  waa 
held  that  in  order  to  set  aside  a  judg- 
ment refusing  a  motion  for  a  new  trial, 
based  on  the  disqualification  of  the 
trial  judge,  and  raised  for  the  first 
time  on  such  motion,  an  affidavit  show- 
ing the  incompetency  of  a  judge  be- 
cause of  relationship,  which  became 
known  after  the  trial,  is  not  sufficient, 
and  that  it  must  also  be  shown  that 
the  judge  knew,  before  the  decree  was 
signed,  of  his  relationship  to  one  of 
the  parties,  as  he  would  then  have 
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been  s^uilty  of  a  wilful  violation  of  the 
law,  which  is  never  presumed. 

In  Dolan  v.  Church  (1875)  1  Wyo. 
187,  it  appeared  that  by  consent  of 
parties  the  cause  was  set  down  for 
trial,  and  after  the  time  of  trial  had 
been  fixed  the  plaintiff  interposed  his 
motion  for  a  change  of  judge.  In  hold- 
ing that  the  objection  to  disqualifica- 
tion had  been  waived,  the  court  said: 
"We  are  of  the  opinion  that  while,  in 
ordinary  eases,  a  party,  on  a  proper 
sfaowinjf,  has  a  right  to  such  change  of 
judge,  yet  that  a  motion  of  this  na^ 
ture  should  be  made  promptly,  in  due 
season,  and  certainly  not  for  the  sole 
purpose  of  causing  delay,  and  that  in 
this  case  the  plaintiff,  by  omitting  to 
file  his  affidavit  until  after  he  had  con- 
sented to  have  the  trial  of  the  cause 
fixed  for  a  day  certain,  and  the  cause 
had  been  called  on  that  day,  thereby 
waived  his  rights  under  the  statute 
which  provides  for  a  change  of  judge, 
unless  the  party  so  applying  has  just 
learned  that  facts  exist  from  which  he 
believes  that  a  judge  may  be  preju- 
diced against  him,  which  facts  should 
be  alleged  in  the  affidavit.'^ 

In  Indiana  there  is  no  statute  which 
in  express  terms  disqualifies  a  judge 
from  Acting  in  any  case,  but  the  legisla- 
ture has  enacted  that  where  the  judge 
is  interested  in  the  cause,  this  is  good 
ground  for  a  change  of  venue.  Under 
that  act  it  is  held  that  where  a  pre- 
siding judge  discloses  his  relationship 
and  the  partiM  waive  any  objection  to 
his  qualification,  he  should  not  there- 
after be  embarrassed  by  the  question, 
and  there  is  no  merit  in  the  point  when 
raised  on  appeal.  Smjrthe  v.  Scott 
(1886)  106  Ind.  245,  6  N.  E.  145. 

general  rule  is  that  the  denial 
of  an  application  for  a  change  of  judge 
must  be  presented  in  a  motion  for  a 
new  trial,  and  that  it  cannot  be  speci- 
fied as  an  independent  writ  of  error. 
It  has  been  held,  however,  tiiat  where 
judgment  is  taken  by  default,  its  ren- 
dition not  being  a  trial  in  the  sense 
that  a  party  may  afterwards  apply  for 
a  new  trial,  the  specification  of  the  re- 
fusal of  the  court  to  grant  a  change 
of  judge  may  properly  be  assigned  as 
an  independent  error.    Goodrich  v. 


Stangland  (1900)  166  Ind.  279,  58  N. 
E.  148. 

In  Baldwin  v.  Runyan  (1893)  8  Ind. 
App.  S44,  36  N.  E.  569,  it  appeared 
that  during  the  progress  of  the  trial 
and  after  all  the  witnesses  had  been 
examined  a  motion  was  made  to  strike 
the  case  from  the  record  on  the  ground 
that  the  justice  of  the  peace  by  whom 
the  case  was  originally  heard  was  an 
agent  or  attorney  for  the  plaintiff.  It 
was  held  that  the  objection  had  been 
waived,  the  court  saying:  "Just  at 
what  point  of  time  this  supposed  dis- 
qualification was  discovered  by  the  'ap- 
pellant is  not  made  to  appear.  We  are 
of  the  opinion  that  the  disqualification 
of  the.  justice  was  not  such  as  neces- 
sarily deprived  him  of  jurisdiction, 
either  of  the  person  or  of  the  subject- 
matter.  The  utmost  that  can  be  made 
of  the  fact  that  he  had  previously  at- 
tempted to  collect  the  claim  is  that 
it  might,  if  a  proper  showing  were 
made,  disqualify  him  as  an  impartial 
trier  of  the  casfc  It  is,  however,  such 
a  disqualification  as  might  be  waived, 
and  we  think  it  would  be  waived  un- 
less made  known  at  the  earliest  oppor- 
tunity. That  this  was  the  first  oppor- 
tunity the  appellant  had  for  makingr 
the  objection  should  also  be  made  to 
appear  by  the  appellant.  That  an  ob- 
jection to  a  trial  judge  on  account  of 
each  a  disqualification  as  is  here  re- 
lied upon  may  be  waived  if  not  sea- 
sonably made,  we  think,  is  in  conform- 
ity to  the  spirit  of  our  decisions.  As 
stated  by  Judge  Elliott  in  his  excellent 
work  on  Appellate  Procedure :  'The 
authority  of  the  person  who  assumes 
to  discharge  the  function  of  a  jud^ 
is  presumed  to  be  lawful.  This  pre- 
sumption applies  to  a  special  judge, 
unless  the  record  shows  a  well-found- 
ed objection  to  his  capacity  to  act  as 
judge.  The  later  cases  declare  the 
doctrine  we  have  stated,  and  they  rest 
on  sound  principles,  since  it  would  be 
unreasonable  to  assume  that  parties 
quietly  sat  by  and  permitted  their 
cause  to  be  tried  by  an  intruder  or 
usurper,  .  .  .  The  appellate  tribu- 
nal will  presume  that  the  courts  were 
held  at  the  proper  time  and  place,  and 
that  all  was  done  to  make  the  holdins 
of  the  court  regular  and  legal.'  EUi- 
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ott,  App.  Proc.  §  714,  and  cases  cited. 
This  doctrine  fully  meets  our  appro- 
bation. It  would,  in  our  judgment,  be 
a  dangerous  rule  that  would  permit  a 
party  to  a  judgment  to  assail  it  upon 
any  and  all  occasions,  as  void,  when 
the  record  thereof  utterly  fails  to  dis- 
close anytibing  to  impeach  it  Such  a 
practice  would  render  many  judg- 
ments, regular  upon  the  face  thereof, 
subject  to  collateral  attacks  for  rea- 
sons that  might,  for  aught  that  ap- 
pears, have  been  known  and  disclosed 
prior  to  the  rendition.  If  the  appel- 
lant in  the  present  case  was  aware 
of  the  alleged  disqualification  of  the 
justice  at  the  time  he  tried  lAie  cause, 
it  was  his  imperative  duty  to  make  it 
known,  and  object  to  his  acting  as 
judge  in  such  trial.  He  could  not  be 
permitted  to  sit  quietly  by,  and  await 
the  result  of  the  trial,  and  then,  in  the 
event  of  an  adverse  decision,  raise  an 
objection  to  the  judge  after  the  ren- 
dition of  the  judgment.  We  are  bound 
in  the  present  case  to  presume  that 
the  appellant  had  knowledge  of  the 
alleged  disqualification,  for  everything 
must  be  presumed  in  favor  of  the 
rulings  of  the  court  below  until  &e 
error  relied  upon  is  made  to  appear 
affirmatively,  and  this  includes  every 
step  necessary  to  establish  such 
«rror." 

In  Carr  v.  Duhme  (1906)  167  Ind. 
76,  78  N.  E.  S22,  10  Ann.  Cas.  967,  it 
was  held  that  where  t^e  disqualifica- 
tion was  disclosed  by  the  record  and 
known  to  the  parties,  and  in  the  ab- 
sence of  statute,  it  could  not  for  the 
first  time  be  raised  on  appeal.  The 
court  said:  "In  cases  where  the  dis- 
qualification of  the  judge  renders  the 
proceeding  voidable  merely,  and  not 
void,  it  may  be  waived  by  consent  of 
parties.  ...  It  was  appellees*  du^, 
if  they  desired  to  object  to  his  acting 
because  of  interest,  to  make  such  ob- 
jection at  the  earliest  opportunity,  and 
thereby  prevent  the  accumulation  of 
needless  costs  and  the  attainment  of  a 
fruitless  result.  If  a  party,  knowing 
of  a  valid  objection  to  a  proceeding, 
neglects  to  avail  himself  of  it,  and 
stands  by  or  participates  therein  un- 
til a  result  is  reached  adverse  to  his 
interests,  it  is  but  justice  that  he 


should  bear  the  consequences  which 
his  only  folly  has  suffered  to  occur." 

Where  it  appeared  in  an.  action  on  a 
promissory  note  that  a  son  of  the 
judge  was  a  member  of  a  company  of 
which  the  plaintiff  was  trustee,  it  was 
held  that  proceeding  with  the  trial  was 
a  waiver  of  the  disqualification  of  the 
judge.  Smith  v.  Amiss  (1902)  30  Ind. 
App.  630,  66  N.  E.  601,  wherein  the 
court  said:  "Where  a  rule  of  court, 
reasonable  within  itself,  and  not  con- 
trary to  any  statute,  requires  an  appli- 
cation for  a  change  of  venue  to  be 
made  within  a  certain  time,  an  appli- 
cation made  after  the  time  should  be 
granted  where  it  ai^ears  that  knowl- 
edge of  the  cause  for  which  l^e  change 
is  asked  did  not  come  to  the  applicant 
until  after  the  time  limited  by  the 
rule;  and  in  such  case  the  applicant 
need  not  show  diligence,  before  the 
time  limited  by  the  rule,  to  ascertain 
t^e  cause  for  which  the  change  is 
asked.  .  .  .  Had  the  application  for 
the  change  in  this  case  been  made  at 
the  time  the  cause  for  the  change  was 
discovered,  or  aa  soon  thereafter  as 
it  reasonably  could  have  been  made, 
it  should  have  been  granted.  But  it 
appears  that  the  evidence  upon  the 
trial  disclosed  the  relationship.  The 
evidence  was  heard  on  the  28th  day  of 
January,  1901,  and  the  cause  taken 
under  advisement  until  February  2, 
1901,  at  which  time  the  special  finding 
of  facts  and  conclusions  of  law  were 
read  in  open  court.  On  February  6, 
1901,  appellant  filed  his  afildavit  for  a 
change.  There  was  ample  time  after 
the  discovery  of  the  fact  to  have  asked 
for  the  change  before  the  court  read 
its  finding  in  the  case.  No  excuse 
whatever  is  given  for  the  delay.  If  ap- 
pellant, having  ample  opportunity  to 
ask  for  the  change,  chose  not  to  do  so 
until  the  court  had  decided  the  case,  he 
must  be  held  to  have  waived  his  right 
to  ask  for  the  change.  By  his  conduct 
he  gave  his  implied  consent  that  the 
judge  might  try  the  case." 

"When  a  party,  knowing  of  the  dis- 
qualification, permits  judgment  to  go 
by  default,  and  does  not  raise  i^e 
question  of  jurisdiction  until  in  the 
circuit  court,  he  may  well  be  held  to 
have  consented  to  tiie  proceeding  in 
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the  justice  court.*'  Morrow  t.  Watts 
(1906)  80  Ark.  57»  95  S.  W.  988. 

In  Pettigrew  t.  Washington  County 
(1884)  43  Ark.  38,  an  action  against  a 
public  official  and  his  sureties  for  the 
amount  of  a  defalcation,  it  was  held 
that  an  objection  to  the  judgment  on 
the  ground  that  the  judge  was  the 
father  of  one  of  the  defendants  and  so 
disqualified  to  try  the  cause  was 
waived  by  failure  to  call  the  attention 
of  the  court  to  the  fact  of  disqualifi- 
cation. 

Where  no  question  was  raised  as 
to  the  power  or  authority  of  a  special 
judge  to  try  a  case  and  there  was 
nothing  in  the  record  on  which  such 
an  objection  could  be  grounded,  the 
appellate  court  will  assume  such  ob- 
jection to  have  been  waived.  Sweept- 
zer  V.  Gaines  (1857)  19  Ark.  96. 

A  similar  ruling  was  made  in  Shrop- 
shire V.  State  (1861)  12  Ark.  190. 
wherein  the  judge  who  heard  the  case 
had  been  district  attorney  at  the  time 
the  indictment  was  found,  and  the 
defendant  proceeded  to  toial  without 
making  objection  to  the  competency 
of  the  judge  and  raised  the  question 
for  the  first  time  on  appeal.  And  see 
the  reported  case  (Washington  F. 
Ins.  Co.  t.  Hogan,  ante,  1685). 

The  objection  to  the  disqualification 
of  a  judge  will  be  deemed  to  have  been 
waived  where  a  party  filed  a  demurrer 
and  made  several  motions  in  the  cause, 
uid  did  not  raise  the  question  of 
disqualification  until  a  subsequent 
term  of  court,  when  the  facts  were 
previously  known  to  him.  Wlkite  t. 
Jouett  (1912)  147  Ky.  197,  144  8.  W. 
66,  whe^in  tiie  eoart  said :  "The  law 
does  not  permit  one  to  proceed  with 
his  case  until  he  subsequently  becomes 
dissatisfied,  and  then  rely  upon  facts 
which  he  had  known  all  tiie  time,  for 
Uie  purpose  of  getting  rid  of  an  un- 
aattsfactory  judge." 

In  a  proceeding  for  civil  contempt 
for  refusing  to  deposit  a  stock  certifi- 
cate with  the  clerk  of  the  court  in 
compliance  with  an  order  contained  in 
a  final  judgment,  it  has  been  held  that 
objection  to  the  disqualification  of  the 
trial  judge  is  waived,  the  proceedings 
being  regarded  as  ancillary  to  the 
original  action  or  in  the  nature  of  an 


execution  issued.  State  ex  rel.  Gour^ 
ley  V.  Smith  (1914)  78  Wash.  292,  139 
Pac.  60,  wherein  the  court  said:  "Her 
appearance  in  the  contempt  proceed- 
ing was  not  her  first  appearance  be- 
fore the  trial  judge.  Having  there- 
fore appeared,  and  having  submitted 
herself  to  the  jurisdiction  of  the 
court  upon  the  trial  of  the  principal 
action,  she  was  not  entitled  to  a 
change  of  judges  on  the  ground  of 
jarejudice." 

But  the  filing  of  a  second  motion  for 
a  change  of  venue  is  not  a  waiver  of 
the  disqualification  of  a  judge.  "If 
the  first  motion  was  well  taken,  it 
'  should  have  been  granted,  but  if  not 
well  token,  ...  it  was  an  abortive 
attempt,  and  had  no  legal  force  or  ef- 
fect." State  ex  rel.  Dunham  v.  Supe- 
rior Ct.  (1919)  —  Wash.  — >  180  Pac. 
481. 

III.  Under  atatute  permitting  tcaiver  by 
oonsenl. 

r 

I  a.  AsfifWM  oenaent. 

In  some  jurisdictions  the  statute  re- 
lating to  the  disqualification  of  judges 
provides  that  a  disqualified  judge  may 
act  with  tiie  consent  of  the  parties. 
Under  such  an  act^  the  express 
consent  of  the  parties  that  a  judge 
may  act  is  of  course  effective  to  obvi- 
ate his  disqualification.  Hine  v.  Hus- 
sey  (1871)  45  Ala.  496;  McGovem  v. 
Mitchell  (1906)  78  Conn.  536,  63  AtL 
488;  Jewett  v.  MUler  (1861)  12  Iowa, 
85;  Stone  v.  Marion  County  (1889)  78 
Iowa,  14, 42  N.  W.  670;  Bums  v.  Bums 
(1906)  27  Ohio  0.  C.  149. 

Thus  in  McCiOvem  v.  Mitchell 
(1906)  78  Conn.  636,  63  Atl.  433,  su- 
pra, a  suit  to  restrain  the  defendants, 
as  state  officers,  from  paying  increased 
salaries  to  judges,  it  appeared  that 
when  tJie  cause  was  reached  for  argu- 
ment, counsel  for  all  parties  stated 
that  they  had  filed  a  written  vraiver  of 
any  and  every  disqualification  which 
might  exist  on  the  part  of  any  justice 
of  this  court,  and  of  any  judge  of  the 
superior  court.  Thereupon  the  court 
retired  for  consultation,  and  upon  its 
return  to  the  court  room  the  chief  jus- 
tice read  the  following  memorandum: 
"The  court  is  reluctant  to  hear  this 
cause.   No  final  determination  of  the 
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subject-matter  in  controversy,  how- 
ever, can  be  made  except  by  the  su- 
preme court  of  error.  Of  its  five  jus- 
tices, all  are  directly  interested  In  the 
result  of  this  action.  Of  the  judges 
of  tbe  superior  court  who  might  be 
called  in  to  sit  here,  all  but  two  are 
similarly  interested.  If,  therefore,  the 
cause  were  to  be  heard  before  a  full 
ccrurt,  a  majorily  of  tbe  judges  would 
be  interested  in  the  result  If,  on  the 
other  hand,  a  fq;>ecial  court  of  three 
judges  of  the  superior  court  were  to 
be  constituted  under  General  Statutes, 
S  484,  to  constitute  the  supreme  court 
of  errors  pro  hac  vice,  it  would  foe 
necessary,  in  order  to  fill  it  up,  to  des- 
ignate at  least  one  judge  who  was  so 
interested,  and  thus  to  place  upon  him 
tiie  burden  now  resting  upon  each  of 
us.  The  question  presented  to  us  by 
this  cimdition  of  things  we  regard  as 
one  of  judicial  duty.  The  statutes  of 
the  state  have  provided  for  fh«  situ- 
ation in  which  tbe  parties  find  them- 
selves. They  authorize  judges  who 
are  interested  in  the  event  of  a  cause 
to  hear  it,  on  the  request  and  by  the 
consent  of  both  parties,  expressed  in 
this  cause.  We  think  that  we  have 
no  right,  under  these  cireumstanees, 
to  decline  to  ^erclse  l^e  jurisdiction 
which  the  law  has  committed  to  us." 

In  Bums  v.  Bums  (Ohio)  supra,  it 
was  held  that  the  disqualification  of 
a  judge,  as  provided  by  statute,  may 
be  waived  by  consent  of  the  parties, 
and  where  counsel  in  open  court  makes 
fl  statement  of  such  waiver,  his  client 
will  be  bound  thereby. 

In  Stone  v.  Marion  County  (1889) 
78  Iowa,  14,  42  N.  W.  570,  the  plaintiff 
was  related  to  the  trial  judge  within 
tiie  fourth  degree  of  consanguinity, 
which,  under  the  statute,  disqualified 
him  from  sitting  except  by  consent  of 
the  parties.  It  appeared  that  the  de- 
fendant had  entered  into  an  agreement 
with  the  plaintiff  that  he  would  not 
take  a  change  of  venue  and  would  try 
the  ease  at  the  next  term  of  court, 
which  was  to  be  held  by  the  disquali- 
fied judge.  It  was  held  that  this  con- 
stituted a  mutual  consent  or  waiver, 
the  court  saying:  "The  attorney  for 
defendant  shows  that  although  the 
agr^ment  to  enter  an  appearance  for 


defendant  and  try  the  case  was  made, 
as  alleged,  yet  he  did  not  expect  the 
case  to  be  tried  before  Judge  Ayres 
until  a  ruling  on  a  certain  motion  was 
made.  That  was  two  days  before  the 
case  was  called  for  trial.  We  are  of 
the  opinion  that,  under  the  facts  stat- 
ed, the  trial  before  the  judge  named 
was  had  by  mutual  consent  of  parties. 
It  was  known  to  the  parties  that  he  was 
presiding  at  the  term  at  which  they 
agreed  the  case  should  be  tried,  and 
no  objection  was  made  to  a  trial  be- 
fore him.  If  the  agreement  was  made 
by  defendant  under  a  misapprehen- 
sion as  to  what  judge  would  preside 
at  the  trial,  it  was  its  duty  to  make 
known  the  fact  that  the  consent  given 
was  not  intended  to  include  a  trial  at 
which  the  judge  named  should  preside. 
It  is  clear  to  us  from  the  record  ih&t 
both  the  court  and  the  plaintiff  under- 
stood tiiat  tile  disability  of  the  judge 
had  been  waived  by  mutual  consent; 
that  defendant  had  given  ample  cause 
for  such  an  understanding,  and  was 
chargeable  with  knowledge  of  it.  Evi- 
ilently  it  would  be  not  only  unjust,  but 
contrary  to  the  spirit  of  the  statute, 
to  allow  defendant  to  remain  silent  un- 
der such  circumstances,  until  it  aseei^ 
tained  that  the  trial  had  not  resolted 
as  it  desired,  and  then  to  permit  it  to 
interpose  the  objection  now  argued." 

In  Jewett  v.  Miller  (1861)  12  Iowa, 
85,  it  appeared  tiiat  twenty  months 
after  ^e  signing  of  a  decree  in  mort- 
gage foreclosure  proceedings,  tbe  de- 
fendant moved  to  set  it  aside  for  sev- 
eral causes,  one  of  which  was  that  the 
judge  had  been  an  attorney  of  record 
in  the  case.  The  record  showed  that 
the  cause  was  submitted  by  the  con- 
sent of  the  parties  and  it  was  held 
that  the  objection  was  without  founda- 
tion. 

And  in  Hine  v.  Hussey  (Ala.)  su- 
pra, construing  a  statute  providing 
that  a  judge  must  not  act  if  he  is  in- 
terested or  related  to  the  parties  with- 
in the  fourth  degree  of  consanguinity 
or  afilnily  unless  by  their  consent  en* 
tered  of  record,  the  court  said:  "We 
think  that  justice  will  be  best  sub- 
served by  ruling  that  the  disabilities 
mentioned  in  §  685  render  the  proceed- 
ings of  the  court  voidable  only,  and 
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not  absolutely  void.  These  disqualifi- 
cations may  be  unknown,  or  so  obscure 
as  to  require  a  judicial  decision  to 
determine  their  existence.  It  is  a  seri- 
ous thins  to  uinul  the  judgments  of 
courts,  and  it  ought  not  to  be  done 
where  the  consent  of  the  parties  alone 
is  requisite  to  their  validity,  and  its 
entry  on  the  record  is  the  only  admis- 
sible evidence  that  it  was  given." 

See  also  Hail  v.  Wilson  (1848)  14 
Ala.  295,  where  it  was  held  that  the 
proceedings  before  a  judge  of  the  or- 
phans' court  prior  to  the  transmission 
of  the  cause  to  the  chancery  court,  in 
compliance  with  a  statute  making 
such  transfer  the  duty  of  the  judge 
when  he  is  interested  as  a  party  or  as 
counsel,  are  not  void  where  the  par- 
ties appeared  before  him  and  made  no 
objection  to  his  sitting  upon  the  case, 
since  they  must  be  regarded  as  con- 
senting to  Itis  competency  to  act.  The 
court  said:  "The  scarcity  of  judicial 
decisions  upon  the  question  of  incom- 
petency from  relationship  is  evidence 
of  the  delicacy  which  judges  feel  in 
sitting  in  any  case  where  there  can  be 
the  possibility  of  doubt  as  to  the  ex- 
istence of  any  bias.  Becquet  v.  Lemp- 
riere  (1830)  1  Knapp,  P.  G.  C.  876,  12 
Eng.  Reprint,  362.  Such  was  the  pru- 
dent jealousy  of  our  ancestors,  in  an- 
cient times,  that  by  positive  enactment 
(4  Edw.  III.  chap.  2;  8  Rich.  II.  chap. 
2)  judges  could  not  then  hold  court 
in  the  county  in  which  they  were  bom, 
or  which  thoy  inhabited.  These  stat- 
utes were,  however,  repealed  when  the 
liberal  confidence  of  a  more  enlighi- 
ened  age  obtained.  12  Geo.  11.  chap. 
2;  49  Geo.  III.  chap.  91;  see  also  3 
Chitty,  Gen.  Pr.  9.  But  it  is  manifest 
the  spirit  of  our  statntes  m^ly  re- 
quire the  mind  of  the  court  to  he  free 
f)*om  all  imputation  of  bias  from  such 
consideration,  and  too  great  caution 
cannot  be  observed  by  the  judges  upon 
a  question  so  delicate.  3  Chitty,  Gen. 
Pr.  9,  note  L." 

The  relationship  of  the  judge  to  one 
of  the  creditors  in  an  inj^olvent  estate 
cannot  aif  ect  the  filing  and  verification 
of  his  claims.  The  acts  to  be  done  by 
the  judge  are  purely  ministerial,  in- 
volving no  discretion  whatever.  But, 
"in  addition  to  this,"  the  court  said, 


"section  635  of  the  Revised  Code 
should  not  be  construed  to  render  void 
the  judgment  of  a  court  because  the 
presiding  judge  was  rdated  to  either 
party,  or  interested  in  the  cause,  or 
had  been  of  counsel.  It  was  not  so 
by  the  common  law,  and  this  we  re- 
gard as  high  authority.  A  system  of 
law,  the  accretion  of  ages  in  practical 
application  to  human  affairs,  and*  so 
comprehensive  as  to  furnish  a  remedy 
for  the  protection  of  every  right,  and 
the  redress  of  every  wrong,  may  well 
indicate  the  construction  of  a  statute 
the  terms  of  which  do  not  forbid  the 
interpretation.  The  statute  referred 
to  does  not  declare  void  the  acts  of  the 
judge,  but  expressly  authorizes  them, 
with  the  consent  at  the  parties  entered 
of  record.  If  the  omission  of  this  en- 
try is  to  annul  the  judgment^  then  it 
may  be  set  aside  indefinitely  after- 
vardflv  notwithstanding  tlie  actual 
consent  of  the  parties,  by  steingers 
whom  its  operation  may  impede." 
Hayes  v.  Collier  (1872)  47  Ala.  726. 

A  statute  authorizing  a  waiver  of 
the  disqualification  of  a  judge  to  sit 
in  a  case  in  which  he  is  interested,  by 
consent  of  the  parties,  does  not  apply 
where  he  is  himself  a  party.  Consent 
cannot  confer  jurisdiction.  Kansas 
City  v.  Knotts  (1883)  78  Mo.  356. 
wherein  it  was  said :  *'I  am  unable  to 
perceive  how  a  judge  who  is  a  par^ 
to  a  cause  can  properly  discharge  the 
functions  of  a  judge  in  trying  hia  own 
case.  The  statute,  in  my  opinion,  does 
not  contemplate  or  authorize  such  a 
proceeding,  even  though  sanctioned 
fay  the  request  of  the  parties.  It  pro- 
vides that  *no  judge  of  any  court  of 
record,  who  is  interested  in  any  suit 
or  related  to  either  pari?,  or  who  shall 
have  been  of  counsel  in  any  suit  or 
proceeding  pending  before  him,  shall, 
without  the  express  consent  of  the 
parties  thereto,  sit  on  the  trial  or  de- 
termination thereof.'   Rev.  Stat.  1879, 
§  1041.  Certainly  this  implies  that  the 
judge  interested  in  the  manner  men- 
tioned, may  sit  and  determine  the 
cause  by  the  consent  of  the  parties. 
But  I  know  of  no  principle  upon  which 
this  provision  can  be  invoked  in  a  case 
where  the  judge  is  not  simply  interest- 
ed, but  is  an  actual  party  to  the  cause. 
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I  am  satisfied  that  it  was  never  in- 
tended to  be  applied  to  such  a  case. 
Neither  am  I  able  to  perceive  how  the 
supposed  consent  of  the  parties  could, 
in  any  manner,  relieve  the  judge  from 
the  embarrassment  and  absurdity  of 
trying  his  own  cause.  How  can  he, 
with  'a  decent  respect  to  the  opinion  of 
mankind,'  call  himself  into  his  own 
court  for  trial,  appear  before  hiniself 
in  person  or  by  attorney,  render  judg- 
ment in  his  own  favor  when  he  is  sat- 
isiied  that  his  attorney  has  made  a 
good  case,  or  turn  himself  out  of  his 
own  court  when  his  case  is  devoid  of 
merit,  or  commit  himself  for  contempt 
of  court,  when  he  has  indulged  in  the 
unfortunate  misconduct  oi  a  litigant' 
Again,  if  he  is  a  parly  to  the  case,  then 
he  must  be  a  necessary  party  to  the 
agreement  or  consent  which  is  to  en- 
able him  to  ti7  it  Clearly  the  legis- 
lature never  intended  he  should  have 
the  privilege  or  be  compelled  to  malce 
such  an  exhibition  of  himself.  He 
might,  with  equal  approbation  of  the 
law,  assume  to  take  his  own  acknowl- 
edgment of  a  deed  or  perform  the 
ceremony  of  his  own  marriage." 

Waterhoase  v.  Martin  (1824)  Peek 
(Tenn.)  874,  was  decided  under  a  pro- 
vision of  the  state  Constitution  that 
"no  judge  shall  ait  on  the  trial  of  any 
cause  v/here  the  parties  shall  be  con- 
nected with  him  by  aiflnity  or  consan- 
guinity,, eoccvpt  by  consent  of  parties," 
etc.  While  thp.case  tturned  on  the  de- 
gree of  relationship,  it  was  held  that 
"consent  of  parties"  meant  the  consent 
of  both  parties  to  the  suit,  and  that 
the  consent  of  one  was  not  sufficient 

It  has  been  held  l^at  a  consent  to 
hear  a  preliminary  motion  by  a  judge 
disqualified  by  statute  to  act  in  the 
case  will  not  be  extended  to  embrace 
further  action  by  the  court.  Bryan 
V.  Welch  (1878)  62  Ga.  172.  In  that 
case  certain  exceptions  to  an  auditor's 
or  master's  report  were  demurred  to, 
and  it  was  agreed  that  the  presiding 
judge  should  hear  and  determine  the 
demurrer,  "but  that  he  should  not  do 
more  than  pass  upon  the  same,"  he 
having  been  of  counsel  in  the  case. 
The  judge  thereupon  held  the  demur- 
rer good  and  disnaissed  the  exceptions 
and  ordered  the  auditor's  reimrt  to  be 
5  A.L.E.— 101. 


received  and  entered  on  the  minutes 
of  the  court  and  thereupon  at  the 
same  term  entered  a  final  decree  in 
the  cause  without  further  consent.  It 
was  held  that  the  final  decree  so  en- 
tered was  not  embraced  in  the  agree- 
ment of  counsel,  and  hence  tiiat  the 
iudge»  having  been  of  counsel,  had  not 
legal  power  to  make  1^  and  it  must  be 
annulled. 

h.  tmrMed  eonaent  heM  fnaujjloient. 

In  some  jurisdictions  a  statute  deal- 
ing with  the  disqualification  of  judges 
and  declaring  that  an  incompetent 
judge  may  act  If  the  parties  consent 
has  been  interpreted  as  requiring  an 
express   consent     Hine  v.  Hussey 

(1871)  46  Ala.  496;  Hayes  ▼.  Collier 

(1872)  47  Ala.  726;  Keeler  v.  Stead 
(1888)  66  Conn.  601,  7  Am.  St  Rep. 
820.  16  AtL  552;  State  v.  Hartley 
(1902)  75  Conn.  104,  52  Atl.  616;  Mc- 
Govem  v.  Mitchell  (1906)  78  Conn. 
536.  63  Atl.  433 ;  State  ex  rel.  Gallivan 
V.  Bradley  (1906)  194  Mo.  166,  92  S.  W 
464;  Walters  v,  Wiley  (1901)  1  Npb. 
(Unof.)  236,  95  N.  W.  486;  Gregory 
V.  Cleveland,  C.  &  C.  R.  Co.  (1865)  4 
Ohio  St  675;  Bums  v.  Bums  (1905) 
27  Ohio  C.  C.  149. 

Where  there  is  no  evidence  that  the 
objection  has  been  waived,  it  will  not 
be  presumed,  and  a  judgment  will  be 
set  aside.  Gregory  v.  Cleveland,  G.  & 
G.  B.  Co.  (186S)  4  Ohio  St.  675. 

On  an  appeal  from  the  decision  of 
a  jnstfce  of  the  peace,'  where  it  ap- 
peared that  the  disqualification  of  the 
justice  was  not  known  to  the  defend- 
ant it  has  been  held  that  he  might  on 
the  appeal  raise  the  point,  since,  under 
the  statute,  a  waiver  must  be  part  of 
the  record.  Walters  v.  Wiley  (1901) 
1  Neb.  (Unof.)  236,  95  N.  W.  486.  The 
statute  involved  in  that  ease  provided 
as  follows :  "A  Judge  or  Justice  of  tike 
peace  is  disqualified  from  acting  as 
such  except  by  mutual  consent  of  par- 
ties in  any  cause  wherein  he  ia  a  party 
or  interested,  or  where  he  is  related  to 
either  party  by  consanguinity  or  affin- 
ity within  t^e  fotirth  degree,  or  where 
he  has  been  attorney  for  eiti&er  party 
in  the  action  or  proceeding,  and  such 
mutual  CMisent  must  be  in  writing  and 
be  made  a  part  of  the  record."  The 
court  said:   "This  statute  is  declara- 
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tory  of  the  principles  of  the  common 
law,  and  everyone  must  subscribe  to 
the  equity  of  the  rule  which  declares 
that  no  one  shall  be  a  judge  in  his  own 
ease  or  where  he  is  interested  or  near 
relation  of  one  of  the  parties.  .  .  . 
It  contains  an  absolute  prohibition 
against  a  judge  or  justice  acting  in  a 
case  under  the  conditions  described. 
Courts  of  all  grades  ought  to  regard 
with  the  most  scrupulous  care  this 
provision  of  our  statute,  and  on  its 
own  motion  refuse  to  act  where  it  is 
disqualified.  If  his  disability  is  un- 
known, he  ought  to  disclose  it,  and  to 
act  no  further  than  to  make  such  order 
as  will  place  the  case  in  charge  of  a 
court  that  has  jurisdiction  to  entertain 
and  try  it.  It  cannot  be  urged  that  the 
plaintiff  in  error  waived  the  statutory 
disqualification  of  the  justice,  because, 
first,  his  answer  alleges  that  such  dis- 
qualification was  not  known  to  him 
until  after  the  judgment  had  been 
rendered  and  his  appeal  to  the  district 
court  perfected ;  and,  second,  the  only 
manner  in  which  such  waiver  can  be 
made  is  by  writing  made  a  part  of  the 
record.  It  is  not  only  the  fact  of  con- 
sent that  is  required  to  authorize  the 
justice  to  hear  the  case,  but  the  fact 
must  appear  in  the  manner  specified. 
Jurisdiction  in  the  case  is  made  to  de- 
pend upon  the  consent  of  the  parties, 
evidenced  by  a  writing  to  that  effect 
filed  in  the  case  and  made  a  part  of 
the  record.  lb  no  otiier  way  can  jurio- 
diction  be  acquired."  ^ 

But  in  Ingraham  v.  State  (1908)  82 
Neb.  653,  118  N.  W.  820,  where,  in 
a  prosecution  for  larceny,  it  was  con- 
tended tfa£^  the  judge  was  disqualified 
by  reason  of  the  relationship  with  the 
proaecttting  witness,  the  court  dia- 
pose^  of  the  objection  upon  two 
grounds,  saying:  It  Is  true  thai  § 
4747,  Anso.  Stat.  1903,  provides:  *A 
judge  or  jostiee  is  disqualified  from 
acting  as  such  except  by  mutual 
consent  of  parties  in  any  case  where- 
in he  is  a  party  or  interested  or 
where  he  is  related  to  eitiier  party  by 
eonsangoinity  or  affinity  within  the 
fourOk  degree.'  We  are  of  opinion, 
however,  that  this  provision  has  no 
appUcatiOB  to  Ihe  ease  at  bar.  Henry 
Heard  was  not  one  of  the  parties, 


neither  did  he  possess  any  pecuniary 
interest  in  the  result  of  the  examina- 
tion. In  a  criminal  prosecution  the 
state  of  Nebraska  is  the  plaintiff,  and 
the  complaining  witness  is  considered, 
and  is  ireated,  in  all  respects  the  same 
as  any  otiier  witness  in  the  case. 
Again,  it  is  not  shown  that  the  defend- 
ant was  ignorant  of  this  relationship 
at  the  time  his  preliminary  examina- 
tion was  held,  and  it  will  be  presumed 
that  he  had  such  knowledge  and  con- 
sented to  the  holding  of  such  examina- 
tion." 

In  State  v.  Hartiey  (1902)  76  Coniu 
104,  52  Atl.  615,  a  prosecution  for  re- 
sisting an. officer,  the  disqualification 
of  the  judge  was  not  raised  at  the  trial, 
and  it  was  not  shown  that  the  parties 
knew  of  the  disqualification.  On  ap- 
peal, however,  the  action  of  the  trial 
judge  was  assigned  as  error,  and  it 
was  held  that  by  proceeding  to  trial 
the  parties  did  not  waive  the  disquali- 
fication of  the  judge  under  the  Act  of 
1899  (Rev.  Stat  1902,  §  500), providing 
that  "no  judge  of  any  court  who  shall 
have  presided  over  any  jury  trial, 
either  in  a  civil  or  criminal  case  in 
which  a  new  trial  shall  be  granted, 
shall  again  preside  ftt  the  trial  of  such 
case,"  and  §  841  of  the  General  Stat- 
utes (Rev.  Stat.  1902,  §  498), providing 
that  "when  any  judge  shall  be  dis- 
qualified to  act  in  any  proceeding  be- 
fore him,  he  may  act  by  consent  of  the 
parties  in  writing,"  etc. 

In  Eeeler  v.  Stead  (1888)  66  Conn. 
601,  7  Atn.  St  Rep.  320,  16  AW.  552,  it 
was  contended  that  the  defendant 
waived  his  right  to  object  by  proceed- 
ing to  trial,  presumptively  with  the 
knowledge  of  the  justice.  The  court, 
however,  said:  "As  the  justice  was 
disqualified  to  act  in  the  case,  his  ac- 
tion coald  have  no  legal  validity  or 
eifaet  Although  it  is  a  case  of  want 
of  power  to  act,  and  not  strictly  one  of 
want  of  jurisdiction,  yet  the  result  in 
both  cases  must  be  the  same;  the 
judgment  must  be  void.  And  as  in  the 
case  of  want  of  jurisdiction  there  can 
be  no  waiver  of  the  defect,  and  juris- 
dietion  cannot  be  conferred  even  by 
tiie  ^preement  of  the  parties,  so  here  a 
waiver  can  have  no  effect,  and  an 
agreement  of  the  parties  could  hava 
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none  if  it  were  not  for  a  statute  ex- 
pressly providingr  for  that  mode  of 
removingr  the  disqualification.  That 
statute  provides  that  'when  any  jus- 
tice of  tiie  peace  shall  be  disqualified 
to  act  in  any  proceedinfi;  before  him,  he 
may  act  by  consent  of  the  parties  in 
writing  given  thereto  in  court'  Gen. 
Stat  §  676.  This  mode  having  been 
thus  provided  must  be  followed  if  the 
parties  desire  to  remove  the  disquali- 
fication; while  >  mere  waiver  of  all 
objection  to  the  disqualification,  by  the 
conduct  of  one  of  the  parties,  or  in 
any  other  mode,  can  have  no  effect 
whatever." 

Compare  Piatt  v.  New  York  &  B.  R. 
Co.  (1857)  26  Conn.  644,  wherein  it 
was  held  that  the  claim  that  the  judge 
of  probate  was  disqualified  to  ask  in 
a  petition  for  the  appointment  of  a 
trustee  of  the  defendant  as  to  an  in- 
solvent estate,  because  he  had  been  re- 
tained or  consulted  as  attorney  or 
counsel  in  matters  pertaining  to  the 
settlement  of  the  estate,  was  plainly 
unfounded.  It  was  said  that  under  the 
Act  of  1856,  on  which  appellant  relied, 
it  was  optional  with  the  judge  to  act, 
and  as  no  objection  Was  made  below 
by  any  person  interested  in  the  estate, 
it  was  to  be  considered  waived. 

Likewise,  in  Church  v.  Norwich 
(1786)  Kirby  (Conn.)  140,  decided  be- 
fore the  enactinent  of  a  statute  upon 
the  subject,  in  an  action  against  a 
town,  objection  was  made  in  the  appeU 
late  court  that  the  judge  was  a  tax- 
payer and  so  interested  in  the  outcome 
of  the  case.  It  was  said  by  the  court: 
*'If  the  defendants  would  object,  on 
account  of  his  kindred  to  one  of  them, 
they  should  have  done  It  when  the 
cause  came  on.  Having  waived  it 
then,  It  is  unreasonable  th^  should 
take  advantage  of  it  after  hearing  bis 
opinion  to  accept  the  verdict  against 
them." 

In  State  ex  rel.  Gallivan  v.  Bradley 
(1906)  194  Mo.  166.  92  S.  W.  464, 
wherein  it  was  held  that  the  relator, 
a  judge,  having  been  of  counsel  in  the 
prior  proceedings  of  the  case,  was  in- 
competent to  sit  for  the  purpose  of  set- 
tling the  bill  of  exceptions,  without  the 
express  consent  of  the  parties  as  pro- 
vided by  statute,  and  could  do  nothing 


except  to  order  the  election  of  a  spe- 
cial judge. 

In  Tennessee  it  is  provided  by  stat- 
ute that  a  disqualified  judge  shall  not 
sit  unless  the  parties  consent  thereto 
in  writing,  the  writing  to  be  entered 
on  the  record  if  the  court  is  one  of 
record.  Under  t^at  act  it  is  held  that 
a  waiver  otherwise  than  in  the  manner 
prescribed  by  the  statute  is  ineffectual 
to  remove  the  disqualification.  Reams 
V.  Keams  (1867)  5  Coldw.  (Tenn.) 
217;  Smith  v.  Pearce  (1878)  6  Baxt 
(Tenn.)  72;  Pierce  v.  Bowers  (1876) 
8  Baxt.  (Tenn.)  35S. 

In  the  earlier  case  of  Wroe  v.  Greer 
(1852)  2  Swan  (Tenn.)  172,  it  was 
held  that  a  disqualification  by  rela- 
tionship was  waived  by  going  to  trial 
without  objection,  but,  as  was  said  in 
Smith  V.  Pearce,  supra,  the  statute 
then  in  force  contained  no  provision 
as  to  the  manner  of  waiver. 

In  Crozier  v.  Goodwin  (1878)  1  Lea 
(Tenn.)  125,  the  court  followed  Wroe 
V.  Greer  (Tenn.)  supra,  without  refer- 
ring to  the  intermediate  decisions. 
But  in  Holmes  v.  Eason  (1882)  8  Lea 
(Tenn.)  754,  the  doctrine  of  Reams  v. 
Eeams  (Tenn.)  supra,  and  the  cases 
following  it,  was  reaffirmed. 

In  Hilton  v.  Miller  (1880)  5  Lea 
(Tenn.)  896,  it  was  held  that  the  con- 
fession of  judgment  in  writing  before 
a  disqualified  justice  was  the  equiva- 
lent of  the  written  consent  required 
by  the  statute. 

In  several  cases  it  was  held  that  a 
judgment  rendered  by  a  judge  whose 
disqualification  was  not  waived  in  the 
manner  required  by  the  statute  is  a 
nullity  and  open  to  collateral  attack. 
Boiling  V.  Anderson  (1874)  4  Baxt 
(Tenn.)  660;  Smith  v.  Pearce  (1873) 
6  Baxt  (Tenn.)  72;  Pierce  v.  Bowers 
(1876)  8  Baxt  (Tenn.)  353. 

But  in  Holmes  v.  Eason  (1882)  8 
Lea  (Tenn.)  764,  those  cases  were 
overruled,  the  court  saying:  "At  com- 
mon law  it  was  well  settled  that,  al- 
though no  judge  ought  to  act  where, 
from  interest  or  from  any  other  cause, 
he  is  supposed  to  be  partial  to  one  of 
the  suitOTS,  yet  his  action  in  such  case 
was  regarded  as  an  error  or  irregu- 
larity not  affecting  his  jurisdiction, 
and  to  be  corrected  by  a  vacation  or 
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reversal  of  his  judgment,  except  in  tiie 
case  of  those  inferior  tribunals  from 
which  no  appeal  or  writ  of  error  lies. 
Dimes  t.  Grand  Junction  Canal  Co. 
(1852)  16  Eng.  L.  &  Eq.  Rep.  68; 
Washington  Ins.  Co.  v.  Price  (1823)  1 
Hopk.  Ch.  (N.  Y.)  1.  And,  generally, 
if  the  facts  are  known  to  the  party  re- 
casing,  he  is  boond  to  make  his  objec- 
tion before  issue  joined,  and  before 
the  trial  is  commenced,  otherwise  he 
will  be  deemed  to  have  waived  the 
objection  in  cases  where  the  statute 
4oe8  not  make  the  proceedings  void. 
...  If  the  objection  be  raised  of 
record,  uid  the  court  undertake  to  pro- 
ceed notwithstanding,  the  judgment 
might  be  held  void  under  these  prin- 
ciples. .  .  .  But  if  no  objection  be 
made,  and  the  court  is  permitted  to  go 
to  a  trial  of  the  case  on  the  merits,  the 
judgment  is  clearly  not  void  on  its 
face,  and  something  more  than  the 
mere  existence  of  the  fact  on  which 
the  incompetency  rests  should  be  re- 
quired to  authorize  a  resort  to  another 
tribunal.  The  terms  of  the  statute  are 
aufficiently  met  by  holding  the  pro- 
ceedings invalid  if  the  objections  be 
made,  unless  the  incompetency  be 
waived  in  the  mode  prescribed  by  tiie 
statute." 

That  case  was  followed  in  Posey  v. 
Eaton  (1882)  9  Lea  (Tenn.)  600, 
wherein  it  was  said:  "If  the  parties 
submit  to  the  action  of  the  judge  at 
the  time,  the  incompetency  Is  consid- 
ered waived,  and  not  available  on  a 
■collateral  attack." 

«.  ImpUea  consent  held  w1fic^«ni. 

In  other  jurisdictions,  however,  it 
has  been  held  that  a  statute  allowing 
a  disqualified  judge  to  sit  by  consent 
permits  the  implication  of  a  waiver 
from  the  acts  of  a  party.  Stephens  v. 
Stephens  (1916)  17  Ariz.  806, 152  P&c. 
164;  McMillan  v.  Nichols  (1878)  62 
Ga.  36;  Bryan  v.  Welch  (1878)  62  Oa. 
172;  Beall  V.  Sinquefleld  (1884)  73  Ga. 
48;  Rogers  v.  Felker  (1886)  77  Ga.  46; 
MeekB  v.  Guckenheimer  (1897)  102  Ga. 
710,  29  S.  E.  486;  Shope  v.  State 
(1898)  106  Ga.  226,  82  S.  E.  140; 
Brown  Holland  (1900)  111  Ga.  817, 
36  S.  E.  643:  Tindall  v.  Nisbet  (1901) 
118  Ga.  1114,  65  L.R.A.  226,  89^S.  E., 

450 ;  Buena  Vista  Loan  &  Sav.  Bank  t. 


Grier  (1901)  114  Ga.  398,  40  S.  E.  284; 
Berry  v.  State  (1903)  117  Ga.  16,  43 
S.  E.  438;  Baldwin  v.  Ragan  (1909)  6 
Ga.  App.  629,  65  S.  E.  835;  Shuford  ▼. 
Shuford  (1914)  141  Ga.  App.  407,  81 
S.  E.  116;  Kirby  v.  Johnson  Ck>unt7' 
Sav.  Bank  (1914)  141  Ga.  499,  81  S.  EL 
214.  Compare  Jewett  v.  Miller  (1861) 
12  Iowa,  85;  Chase  Weston  (18883 
76  Iowa,  169,  89  N.  W.  246;  Stone 
Marion  CTounty  (1889)  78  Iowa,  14,  42 
N.  W.  670;  Dowa  v.  De  Long  (1910) 
149  Iowa,  251,  128  N.  W.  341. 

Under  the  Iowa  statute  requiring 
consent  of  the  parties  to  remove  the 
disqualification  of  a  judge,  it  has  been 
held  that  the  consent  may  be  implied. 
Dows  v.  De  Long  (Iowa)  supra,  a  crim- 
inal prosecution  for  violation  of  a 
town  ordinance,  wherein  it  appeared 
that  a  motion  in  arrest  of  judgment 
raised  the  question  of  the  jurisdiction 
of  the  mayor,  as  justice  of  the  peace, 
based  on  his  relationship  with  tiie  de- 
fendant. The  court  said:  '^d  prop- 
er and  timely  objection  been  made  to 
the  trial  of  the  case  before  the  mayor, 
there  is  no  question  but  what  the 
mayor  would  have  been  disqualified 
under  the  statute  in  question.  But 
the  record  nowhere  discloses,  nor  is  it 
now  claimed,  that  objection  was  made 
to  the  jurisdiction  of  the  mayor,  or  to 
the  jurisdiction  of  the  district  court, 
until  the  motion  in  arrest  of  judgment 
was  filed.    Such  being  the  case,  it 
must  be  assumed  that  the  defendant 
consented  to  the  jurisdiction  of  the 
mayor;  and  it  is  well  settled  that  ju- 
risdiction of  the  person  may  be  con- 
ferred by  consent.   There  is  no  ^es- 
tion  but  what  the  nu^or  had  jurisdic- 
tion of  the  subject-matter,  and  if  he 
had  jurisdiction  of  the  person  of  the 
defendant  by  his  consent,  there  is 
nothing  In  tiiis  appeal.   .   .   .  The 
defendant  appeared  In  the  mayor's 
court  both  personally  and  with  coun- 
sel, and,  although  he  must  have  been 
fully  cognizant  of  the  relationship  ex- 
isting between  them,  he  went  to  trial 
without  protest  or  objection;  and,  in- 
asmuch as  it  is  the  almost  universal 
rule  that  jurisdiction  of  the  person 
may  be  conferred  by  consent,  it  would 
be  little  less  than  startling  to  hold 
In  this  ease,  with  these  facta  before 
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US,  that  th«  mayor  was  without  juris- 
diction to  hear  and  determine  the 
charge  made  against  the  defendant." 

The  making  of  a  motion  to  dissolve 
an  attachment  will  be  construed  as  the 
waiver  of  objections  to  the  disquall- 
flcation  of  a  judge.  Ellsworth  v.  Moore 
<1867)  6  Iowa,  486,  wherein  it  ap- 
peared that  tiie  judge  ■  had  formerly 
been  of  counsel  for  the  plaintiff  at  the 
time  of  the  commencement  and  trial 
of  tibi.e  cause.  It  was  said:  "It  does 
not  appear  that  any  objection  was 
made  by  the  defendant  to  his  acting 
in  the  premises.  If  no  objection  was 
made,  it  was  certainly  not  irregular 
for  him  to  adjudicate  whatever  ques- 
tions were  involved  in  the  motion  of 
the  plaintiff." 

Compare  Chase  v.  Weston  (1888)  75 
Iowa,  159,  S9  N.  W.  246,  a  suit  in  equi- 
ty to  restrain  tiie  sale  of  real  ratate 
in  satisfaction  of  a  judgment  alleged 
to  be  void.  The  petition  was  filed  in 
1885,  and  two  years  later,  when  the 
case  was  set  down  for  trial,  the  plain- 
tiff filed  a  motion  for  a  change  of 
venue  on  the  ground  that  the  judge 
was  an  uncle  of  the  defendant.  The 
motion  was  overruled  and  the  plaintiff 
was  ordered  to  proceed  to  trial.  In 
reveraing  a  judgment  for  the  defend- 
ant, the  court  said:  "The  district 
judge  was  disqualified  from  sitting  on 
the  trial  of  the  case  in  the  first  in- 
stance, and  the  diaqualiflcation  could 
be  removed  only  by  the  mutual  con- 
seat  of  parties.  Stress  is  laid  upon 
the  conduct  of  plaintiff  in  regard  to 
the  trial.  It  is  said  that  he  permitted 
a  large  number  of  terms  of  court  to 
pass  without  bringing  the  case  on  for 
a  hearing;  that  he  had  due  notice  &at 
the  defendant  would  insist  on  a  trial 
at  that  term  of  court,  and  that,  not- 
withstanding these  facts,  he  failed  to 
take  any  steps  for  a  continuance  or 
change  of  forum  until  the  sixteenth 
day  of  the  term,  when  the  case  was 
reached  for  trial  in  its  order.  Wheth- 
er the  delay  in  bringing  the  case  on  for 
trial  was  Uie  fault  of  plaintiff,  we  are 
not  advised;  but  if  we  concede  that  it 
was,  and  that  he  was  guilty  of  gross 
negligence  at  the  term  at  which  it  was 
tried,  these  facta  would  not  amount 
to  a  waiver  of  bis  rights.  Nothing  but 


the  mutual  consent  of  both  parties,  or 
that  which  would  in  law  amount  to 
such  consent,  would  remove  the  dis- 
ability imposed  by  statute,  nor  do  we 
think  It  necessary  for  plaintiff  to  do 
more  than  to  make  the  fact  of  the  re- 
lationship a  matter  of  record  to  pre- 
serve his  rights,  if  tiie  consent  re- 
quired by  statute  is  not  given.  He 
made  that  fact  known,  and  protested 
against  and  excepted  to  the  ruling  of 
the  court  directing  him  to  proceed  at 
once  to  trial.  In  our  opinion  it  was 
the  duty  of  the  judge,  having  knowl- 
edge of  the  prohibited  relationship,  to 
refuse  to  act  as  judge  on  the  trial  of 
the  cause  until  the  required  consent 
was  given.  It  is  the  policy  of  the  law 
to  give  to  each  suitor  a  fair  hearing 
before  an  impartial  and  disinterested 
tribunal." 

In  Stephens  v.  Stephens  (1916)  17 
Ariz.  306,  162  Pac.  164,  it  was  con- 
tended that  the  appellant,  by  his  con- 
duct in  consenting  to  and  asking  for 
continuances,  waived  his  right  for  a 
change  of  judge  on  the  ground  of  bias, 
but  the  court  held  that  a  motion  made 
five  d^s  before  the  trial  was  within 
the  provisions  of  the  statute. 

Under  the  Georgia  statute  disquali- 
fying any  judge  interested  in  the  cause 
or  related  to  the  parties  within  the 
fourth  degree  of  consanguinity,  etc., 
where  the  defendant  protested  by  affi- 
davit that  the  judge  was  disqualified, 
but  did  not,  as  he  might  have  done, 
take  his  protest  to  a  higher  tribunal 
when  it  was  disregarded,  it  was  held 
that  he  acquiesced  in  the  competency 
of  the  judge  and  impliedly  waived  the 
disqualification.  McMillan  ▼.  Nichols 
(1878)  62  Ga.  36. 

So  it  has  been  held  that  a  judgment 
Is  not  void  because  the  judge  rendering 
it  was  related  in  equal  degree  to  both 
the  parties  litigant,  when  it  appears 
that  no  objection  was  made  at  the 
hearing,  and  it  had  been  aequiesced  in 
for  more  than  five  years.  Beall  v. 
Sinquefield  (1884)  73  Ga.  48. 

In  Shope  v.  State  (1898)  106  Ga.  226, 
S2  S.  E.  140,  it  appeared  that  the  pre- 
siding judge  was  a  nephew  of  two 
stockholders,  parties  to  the  suit,  and 
this  fact  was  Itnown  to  counsel  for  the 
accused  before  the  trial  began.  After 
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it  had  proceeded  for  at  least  a  day,  and 
after  most  of  the  evidence  had  been 
introduced,  counsel  for  the  fint  time 
raised  the  question  of  the  competency 
of  the  judge.  It  was  held  that  the 
disqualification  had  been  waived, 
the  court  saying:  "Granting  tiiat  the 
judge  was  disqualified,  we  are  of  the 
opinion  that,  in  view  of  the  circum- 
stances above  stated,  this  point  was 
waived.  It  ought  to  have  been  made 
when  the  case  was  called  for  trial. 
Section  4045  of  the  Civil  Code  in  effect 
declares  that  a  judge  disqualified  by 
reason  of  relationship  may  neverthe- 
less preside  with  the  consent  of  all  the 
parUes  at  interest.  This  section  fur- 
ther provides  that  where  a  judge  has 
been  employed  as  counsel  in  a  case 
before  going  upon  the  bench,  he  can- 
not preside  in  that  case  unless  'the 
opposite  party  or  counsel  agree  in 
writing  that  he  may  preside;'  but  con- 
sent that  a  judge  disqualified  by  re- 
lationship may  preside  need  not  be  in 
writing," 

In  Rogers  v.  Felker  (1886)  77  Ga, 
46,  it  was  held  that  a  judgment  will 
not  be  set  aside  as  void  on  the  ground 
of  the  disqualification  of  the  judge, 
where  the  objection  is  first  raised  in 
the  appellate  court,  since  the  court 
below,  as  a  court,  had  jurisdiction  of 
the  parties  and  the  subject-matter,  and 
the  statute  does  not  absolutely  inhibit 
the  judge  from  presiding  in  the  case, 
but  permits  this  with  consent  of  the 
parties,  which,  under  the  circum- 
stances, may  be  presumed. 

If  a  judge  who  is  disqualified  by 
reason  of  relationship  to  try  a  case 
should  preside  and  render  a  decree, 
his  disqualification  cannot  be  set  up 
as  a  ground  for  a  writ  of  habeas  cor- 
pus. Tindall  v.  Nisbet  (1901)  113 
6a.  1114,  56  L.R.A.  226,  39  S.  E.  450. 
wherein  a  receiver  was  adjudged  in 
contempt  of  court  and  committed  be- 
cause of  misapplication  of  funds,  and 
it  was  held  that  the  disqualification  of 
the  judge  must  be  considered  as 
waived,  since  no  objection  was  raised 
prior  to  the  hearing  on  a  writ  of  ha- 
beas corpus. 

In  Baldwin  v.  Ragan  (1909)  6  Ga. 
App.  529,  65  S.  E.  335,  it  was  held  that 
under  the  statute,  disqualification  is 


a  matter  which  can  be  waived  by  con- 
sent of  the  parties,  and  that  consent 
will  be  implied  where  no  objection  is 
raised  until  a  motion  to  set  aside  a 
judgment,  both  parties  having  submit- 
ted the  question  to  the  judge  to  be 
tried  without  a  jury. 

In  Berry  v.  State  (1903)  117  Ga. 
16,  43  S.  E.  438,  in  a  prosecution  for 
selling  liquor  without  a  license,  it 
was  said  in  the  official  syllabus:  *'The 
diaqualiflcation  of  a  judge  by  reasun 
of  relationship  to  the  prosecutor  must, 
if  known  to  the  accused  or  his  counsel, 
foe  suggested  before  verdict,  and,  if 
not  then  urged,  will  not  be  cause  for 
a  new  trial.  Even  if  .  .  .  the 
judge  was  disqualified,  it  was  too  late 
to  raise  the  question  for  the  first  time 
in  the  motion  for  a  new  trial." 

And  in  Brown  v.  Holland  (1900) 
111  Ga.  817,  35  S.  E.  643,  the  rule  was 
laid  down  by  the  court  as  follows: 
"If,  after  a  judgment  for  money  has 
been  rendered  in  the  trial  court  and 
affirmed  by  the  supreme  court,  an  'ex- 
traordinary' motion  for  a  new  trial, 
based  on  the  grround  that  the  judge  by 
whom  the  judgment  was  rendered  was 
disqualified  because  of  relationship  to 
the  plaintiff's  attorney,  who  had  a  con- 
tingent interest  in  the  recovery,  can  in 
any  case  be  held  good,  it  certainly 
cannot  when  it  appears  that,  before 
the  rendition  of  the  judgment,  the  de- 
fendant's attorney  knew  of  the  rela- 
tionship and  knew  that  the  plaintiflfs 
attorney  had  such  an  interest" 

In  Meeks  v.  Guckenheimer  (1897) 
102  Ga.  710,  29  S.  E.  486,  the  facts  re- 
lating to  the  alleged  disqualification 
of  the  judge  were  known  to  counsel, 
but  no  question  thereon  was  raised  or 
suggested  until  after  the  verdict  was 
rendered.  It  was  said  by  the  court: 
"Conceding,  however,  the  disqualifica-  * 
tion  to  have  existed,  we  rule  that,  no 
question  having  been  made  upon  the 
legal  capacity  of  the  trial  judge  to 
preside,  his  incapacity  could  not  be 
suggested  upon  a  writ  of  certiorari 
sued  out  to  review  the  judgment.  If 
he  had  been  in  fact  disqualified  to  pre- 
side on  the  trial,  and  such  fact  was 
unknown  to  the  losing  party,  and  he 
was  thus  prevented  from  inyoking  a 
rnling  thereon  by  the  trial  judge,  his 
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remedy  was  to  move  to  set  aside  the 
judgment,  and  not  to  reverse  it." 

In  Shuford  v.  Shuford  (1914)  141 
Ga.  407,  81  S.  E.  115,  in  the  official  syl- 
labus, the  court  sai^:  "Disqualifica- 
tion of  a  presiding  judge  on  account 
of  relationship  to  a  party  or  to  one 
of  the  attorneys  who  has  a  contingent 
fee  in  the  case  may  be  waived,  express- 
ly or  impliedly.  A  party  will  not  be 
permitted,  with  knowledge  of  such 
disqualification,  to  try  his  case  before 
a  judge  80  disqualified,  take  the  chance 
of  winning  his  suit,  and  then  for  the 
first  time  raise  the  question  of  dis- 
qualification. If  counsel  know  of  such 
disqualification,  he  should  make  the 
point  in  limine.  Civ.  Code,  ■§  4642." 

In  Buena  Vista  Loan  &  Sav.  Bank 
V.  Grier  (1901)  114  Ga.  398,  40  S.  E. 
284,  by  consent  of  the  parties  an  order 
was  entered  that  the  case  should  be 
heard  and  determined  by  the  presid- 
ing judge  in  vacation  without  the  in- 
tervention of  a  jury.  When  the  case 
came  on  to  be  heard  under  the  order, 
the  bank  raised  the  question  that  the 
judge  was  disqualified  by  relationship 
to  some  of  the  stockholders  ;nrithin  the 
fourth  degree  of  consanguinity.  He 
overruled  this  objection,  tried  the 
case,  and  rendered  judgment.  In  af- 
firming that  judgment,  the  court  said: 
"It  appeared  that,  in  point  of  fact,  he 
was  related  to  some  of  the  stockhold- 
WB  of  tile  bank,  as  alleged,  but  it  also 
appeared  that,  at  the  time  the  above- 
mentioned  consent  order  was  agreed 
upon,  the  officials  of  the  bank  in 
charge  of  its  affairs,  and  its  counsel, 
knew  that  he  was  related  to  these 
parties.  They  did  not,  however,  know 
the  precise  degree  of  relationship. 
Nevertheless  we  agree  with  his  Honor 
of  the  trial  bench  in  holding  that  the 
objection  to  his  trying  the  case  came 
too  late.  The  fact  of  relationship  be- 
ing known  to  the  bank,  it  was  certain- 
ly charged  with  the  duty  of  ascertain- 
ing what  the  degree  of  the  relationship 
was.  If  those  who  were  conduct- 
ing its  affairs  chose,  without  investi- 
gating this  matter,  to  join  with  Grier 
in  a  consent  that  the  judge  should 
hear  and  dispose  of  the  case  in  vaca- 
tion, the  bank  was  bound  by  their  un-  . 
dertaking,  and  was  at  the  hearing 


properly  denied  the  right  to  take  ad- 
vantage ,of  their  gross  inattention  in 
the  premises.  To  hold  otherwise 
would  subject  Grier  to  a  hardship.  He 
was  ready  to  try  the  case  at  the  term 
when  it  was  called,  and  it  was  the 
duty  of  the  judge,  if  disqualified,  to 
procure  the  services  of  a  judge  who 
was  not.  Had  the  objections  made  to 
the  judge  in  vacation  been  sustained, 
Grier  would  have  lost  a  term  entirely 
through  the  fault  or  negligence  of  the 
opposing  party." 

See  also  Kirby  v.  Johnson  County 
Sav.  Bank  (1914)  141  Ga.  499,  81  S.  E. 
214,  wherein  it  was  said  in  the  ofilcial 
syllabus :  "Where,  in  a  case  in  which 
an  application  was  made  for  an  inter- 
locutory injunction,  the  judge  of  the 
circuit,  including  the  county  in  which 
the  case  was  brought,  was  disqualified 
to  preside  on  account  of  relationship 
to  one  of  the  parties,  and  the  judge  of 
another  circuit  took  jurisdiction  for 
that  reason,  he  could  not  be  ousted  of 
jurisdiction  by  an  agreement  between 
some  of  the  parties  to  the  case  to 
waive  the  disqualification  of  the  judge 
of  the  circuit.  Nor  would  this  result 
follow,  although  in  his  preliminary 
order  the  judge  who  assumed  jurisdic- 
tion included  a  provision  that  should 
the  disqualification  of  the  judge  of  the 
circuit  be  waived  by  the  plaintiffs  and 
defendants  so  that  it  could  be  heard 
before  the  judge  of  the  circuit  in 
which  it  was  pending,  the  latter  'may 
take  charge  of  said  case  and  grant 
such  order  as  he  may  see  proper,  but 
on  failure  to  waive  this  disqualifica- 
tion the  case  will  be  heard  before  me 
at  the  time  and  place  above  specified.* 
Under  such  facts  there  was  no  error 
in  overruling  an  objection  by  the 
plaintiffs  to  the  hearing  of  the  appli- 
cation for  injunction  by  the  judge  who 
had  assumed  jurisdiction  because  of 
the  disqualification  of  the  resident 
judge  of  the  circuit,  one  of  the  defend- 
ants, who  had  not  waived  the  disquali- 
fication, insisting  upon  such  hearing." 

/F.  Under  ttatute  forhiOdlna  OtaquaUfiea 
fudge  to  ait. 

a.  Bute  stated. 

Where  a  statute  providing  what 
shall  disqualify  a  judge  provides  also 
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that  a  judge  shall  not  sit  in  a  case 
wherein  he  is  thus  disqualified,  the 
disqualification  is  generally  held  to  go 
to  the  jurisdiction,  and  it  cannot  be 
waived  by  tiie  parties. 

California. — ^People  ex  rel.  Carrlllo 
V.  De  la  Guerra  (1864)  24  Cal.  73. 

Florida.— Ochus  v.  Sheldon  (1868) 
12  Fla,  138. 

Massachusetts. — Sigoumey  v.  Silbey 
(1838)  21  Pick.  106,  32  Am.  Dec.  248; 
Gay  Minot  (1849)  3  Gush.  362; 
Richardson  Welcome  (1860)  6  Gush. 
331. 

Midilgan.  —  Peninsular  R.  C!o.  t. 
Howard  (1870)  20  Mich.  18;  Stockwell 
V.  White  Lake  (1871)  22  Mich.  341; 
Horton  v.  Howard  (1890)  79  Mich. 
642, 19  Am.  St.  Rep.  198,  44  N.  W.  1112. 

New  York.— Post  v.  Black  (1847)  5 
Denio,  66;  Tiffany  v,  Gilbert  (1848) 
4  Barb.  320;  Oakley  v.  Aspinwall 
(1850)  3  N.  Y.  547;  Converse  v,  Mc- 
Arthur  (1854)  17  Barb.  410;  Schoon- 
maker  v.  Clearwater  (1863)  41  Barb. 
200,  affinved  in  (1864)  1  Keyes,  810, 
1  Abb.  App.  Dec.  341;  People  v.  Con- 
nor (1894)  142  N.  Y.  130,  36  N.  E. 
807;  Uurdock  v.  International  Tile  & 
T.  Co.  (1895)  14  Misc.  225,  85  N.  Y. 
Supp.  668;  Kane  v.  HutkofF  (1902)  38 
Misc.  678,  78  N.  Y.  Supp.  262,  reversed 
on  othor  grounds  in  (1903)  81  App. 
Div.  106,  81  H.  Y.  Supp.  85;  People  v. 
Whitridge  (1911)  144  App.  Div.  493, 
129  N.  Y.  Supp,  800 ;  Seaward  v.  Tas- 
ker  (1913)  143  N.  Y.  Supp.  257. 

Texas. — Chambers  v,  Hodges  (1869) 
23  Tex.  104;  Fellrath  Gilder  (1881) 
1  Tex,  App,  Civ.  Gas.  (White  &  W.) 
699;  Newcome  v.  Light  (1882)  58  Tex. 
141,  44  Am.  Rep.  604;  Abrams  v.  State 
(1893)  31  Tex.  Crim.  Rep.  449,  20  S.  W. 
987;  Casey  v.  Kinsey  (1893)  5  Tex. 
Civ.  App.  3,  23  S.  W.  818;  Dallas  v. 
Peacock  (1895)  89  Tex.  58,  33  S.  W. 
220;  Jouett  v.  Gunn  (1896)  13  Tex. 
Civ.  App.  84,  35  S.  W.  194;  Gresham 
V.  State  (1902)  43  Tex.  Grim.  Rep.  466, 
66  S.  W.  846,  16  Am.  Crim.  Rep.  483; 
Gulf,  C.  AS,  F.  R.  Co.  V.  Looney  (1906) 
42  Tex.  Civ.  App.  284,  95  S.  W.  691; 
Lee  V.  British-American  Mortg.  Co. 
(1908)  61  Tex.  Civ.  App.  272, 115  S.  W. 
320;  Summerlin  v.  State  (1913)  69 
Tex.  Crim.  Rep.  276,  163  S.  W.  890; 


Seabrook  v.  First  Nat.  Bank  (1914) 
—  Tex.  Civ.  App.  — ,  171  S.  W.  247. 

Wisconsin.  —  Hibbard  v.  Odell 
(1863)  16  Wis.  636;  Case  v.  Hoffman 
(1898)  100  Wis.  814,  44  L.RJ^.  728,  72 
N.  W.  890, 74  N.  W.  220,  76  N.  W.  945; 
Mcintosh  V.  Bowers  (1910)  143  Wis. 
74,  126  N.  W.  548, 

"The  objection  reaches  further 
than  the  mere  rights  of  parties  to  the 
suit.  It  involves  the  administration 
of  justice  before  unprejudiced  and 
impartial  Mbunals,  whose  judicial 
acts  the  public  are  interested  in  plac- 
ing above  the  plane  of  criticism  or 
reproach.  If  a  decree  of  an  inferior 
court  may  be  sustained  because  an 
appeal  will  lie,  what  shall  be  done 
when  a  decree  of  a  court  of  last  re- 
sort is  passed  and  entered  by  judges 
interested  or  related  to  the  parties? 
It  cannot  be  corrected  by  appeal.  The 
statute  applies  to  all  judges,  and  to 
all  courts,  and  renders  their  acts 
coram  non  judice.  In  Peninsular  R. 
Co.  V.  Howard  (1870)  20  Mich.  18,  it 
was  said:  'It  is  not  a  matter  of  dis- 
cretion with  the  judge  or  other  person 
acting  in  a  judicial  capacity,  nor  is  it 
left  to  his  own  sense  of  propriety  or 
decency;  but  the  principle  forbids  him 
to  act  in  such  capacity  at  all  when  he 
is  thus  interested  or  when  he  may 
possibly  be  subjected  to  the  tempta- 
tion. His  powers  are  absolutely  sub- 
ject to  this  limitation.'  And  in  Stock- 
well  V.  White  Lake  (1871)  22  Mich. 
341,  it  was  said:  'The  immediate 
rights  of  the  litigants  are  not  the  only 
objects  of  the  rule.  A  sound  public 
policy,  which  is  interested  in  pre- 
serving every  tribunal  appointed  by 
law  from  discredit,  imperiously  de- 
mands its  observance.' "  Horton  v. 
Howard  (1890)  79  Mich.  642,  19  Am. 
St.  Rep.  198,  44  N.  W.  1112. 

b.  ApplUiation  of  rule, 
1.  Express  waiver. 

Oakley  v.  Aspinwall  (1850)  3  N.  Y. 
547,  is  a  leading  case  wherein  it  was 
held  that  where  a  statute  provides 
that  a  disqualified  judge  shall  not  sit, 
consent  cannot  be  given.  In  an  argu- 
ment before  the  court  oT  appeals  it  ap- 
peared that  one  of  the  justices  was  re- 
lated within  the  prohibited  degree  to 
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the  respondent.  Thia  f act  wag  known 
to  both  parties,  one  of  whom  consent- 
ed that  he  should  sit,  and  the  other^ 
the  respondent,  particularly  urged  it. 
Under  the  circumstances  the  judge  re- 
tained his  seaty  but  his  opinion  and 
vote  were  adverse  to  the  party  whose 
counsel  was  mainly  instrumental  ia 
inducing  him.  to  serve.  In  sostaining 
a  motion  for  a  reargument  the  court 
said:  "The  provisions  of  our  Bevised 
Statutes  on  this  Subject  profess  to  be 
mereljr  declaratory  of  universal  prin- 
ciples of  law,  which  makes  no  distinc- 
tion between  the  case  of  interest  and 
that  of  relationship,  both  operating 
equally  to  disquali^  a  judge.  Hence 
the  statute  declares  that  'no  judge 
of  any  court  can  sit  as  such  in  any 
cause  to  which  he  is  a  party  or  in 
which  he  is  interested,  or  in  which  he 
would  be  disqualified  from  being  a  ju- 
ror by  reason  of  consanguinity  or 
affinity  to  either  of  the  parties.'  2  Rev. 
Stat.  275,  §  2;  Revisers'  Notes,  3  Rev. 
Stat.  694.  After  so  plain  a  prohibi- 
tion, can  anything  more  be  necessatr 
to  prevent  a  judge  from  retaining  his 
seat  in  the  cases  specified?  He  is 
first  excluded  by  the  moral  sense  of  all 
mankind;  the  common  law  next  denies 
him  the  right  to  sit,  and  then  the  re- 
visers of  our  law  declared  that  they  in- 
tended to  embody  this  universal  senti- 
ment in  the  form  of  a  statutory  pro- 
hibition, and  so  they  placed  this  ex- 
plicit provision  before  the  legislature, 
who  adopted  it  without  alteration  and 
enacted  it  as  the  law.  The  exclusion 
wrought  by  it  is  as  complete  as  is  in 
the  nature  of  the  case  possible.  The 
judge  is  removed  from  the  cause  and 
from  the  bench;  or  if  he  will  occupy 
the  latter,  it  must  be  only  as  an  idle 
spectator,  and  not  as  a  judge.  He  can- 
not sit  as  such.  The  spirit  and  lan- 
guage of  the  law  are  against  it.  Hav- 
ing disqualified  him  from  sitting  as  a 
judge,  the  statute  further  declares 
that  he  can  neither  decide  nor  take  part 
in  the  decision  of  the  cause,  as  to 
which  he  is  devested  of  the  judicial 
function.  Nor  ought  he  to  wait  to  be 
put  in  mipd  of  his  disability,  but 
should  himself  suggest  it  and  with- 
draw, as  the  judge,  with  great  propri- 
e^,  attempted  to  do  in  the  present 


case.  He  cannot  sit,  says  the  statute. 
It  ia  a  legal  impossibility,  and  so  the 
courts  have  held  it.  Edwards  v.  Rus- 
sell (1839)  21  Wend.  (N.  Y.)  63;  Foot 
V.  Morgan  (1841)  1  Hill  (N.  Y.)  654. 
The  law  applies  as  well  to  the  mem- 
bers of  this  court  as  to  any  other;  or 
if  there  be  any  difference  it  is  ratiier 
in  favor  of  its  mora  stringent  applica- 
tion to  the  judges  of  a  court  of  last 
resort*  as  well  because  of  its  greater 
dignify  and  importance  as  a  tribunal 
of  justice,  as  that  there  is  no  mode  of 
redress  appointed  for  the  injuries 
which  its  biased  decisions  may  occa- 
sion. The  law  and  the  reasons  which 
uphold  it  apply  to  the  Judges  of  every 
court  in  the  state,  from  the  lowest  to 
the  highest  It  was,  however,  urged 
at  the  bar  that  although  the  judge 
were  wanting  in  authority  to  sit  and* 
take  part  in  the  decision  of  this  cause, 
yet  that,  having  done  so  at  the  so- 
licitation of  the  respondent's  counsel, 
such  cohsent  warranted  the  judge  in 
acting,  and  in  an  answer  to  this  mo- 
tion. But  where  no  jurisdiction  exists 
by  law,  it  cannot  be  conferred  by  eon- 
sent, — especially  against  the  prohibi- 
tions of  a  law  which  was  not  designed 
merely  for  the  protection  of  the  party 
to  a  suit,  but  for  the  general  interests 
of  justice.  Low  V.  Rice  (1811)  8 
Johns.  (N.  Y.)  409;  Clayton  v.  Per 
Dun  (1816)  13  Johns.  (N.  Y.)  218; 
Edwards  v.  Russell  (N.  Y.)  supra; 
Sigourney  v.  Sibley  (1838)  21  Pick. 
(Mass.)  101, 32  Am.  Dec.  248.  It  is  the 
design  of  the  law  to  maintain  the  puri- 
ty and  impartiality  of  the  courts,  and 
to  insure  for  their  decisions  the  re- 
spect and  confidence  of  the  community. 
Their  judgments  become  precedents 
which  control  the  determination  of 
subsequent  cases;  and  it  is  important, 
in  that  respect,  that  their  decisions 
should  be  free  from  all  bias.  After  se- 
curing wisdom  and  impartiality  in 
their  judgments,  it  is  of  great  import- 
ance that  the  courts  should  be  free 
from  reproach  or  the  suspicion  of  un- 
fairness. The  party  may  be  interest- 
ed only  that  his  particular  suit  should 
be  justly  determined;  but  the  state, 
the  community,  is  concerned  not  only 
for  that,  but  that  tiie  judiciary  shall 
enjoy  an  elevated  rank  in  the  estima- 
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tion  of  mankind.  The  party  who  de- 
sired it  mifht  be  permitted  to  take  the 
hazard  of  a  biased  decision  if  he  alone 
were  to  suffer  for  his  folly,  but  the 
state  cannot  endure  the  scandal  and 
reproach  which  would  be  visited  upon 
its  Judiciaiy  in  consequence.  Al- 
though the  party  consent,  he  will  in- 
variably murmur  if  he  do  not  gain 
his  cause;  and  the  very  man  who  in- 
duced the  judge  to  act,  when  he  should 
have  forborne,  will  be  the  first  to  ar- 
raign his  decision  as  biased  and  un- 
just If  we  needed  an  illustration  of 
this,  the  attitude  which  the  counsel 
for  the  moving  party  in  this  case  as- 
sumed toward  the  court,  the  strain 
of  argument  which  he  addressed  to  it, 
and  the  impression  which  it  was  cal- 
culated to  make  upon  an  audience,  are 
enough  to  show  that,  whatever  a  party 
may  consent  to  do,  the  state  cannot 
afford  to  yield  up  its  judiciary  to  such 
attack  and  criticism  as  will  inevitably 
follow  upon  their  decisions  made  in 
disregard  of  the  prohibitions  of  the 
law  under  consideration." 

In  Converse  v.  McArthur  (1854)  17 
Barb.  (N.  Y.)  410,  an  action  to  re- 
cover the  amount  required  by  an 
order  to  be  paid  by  the  defendant  for 
the  support  of  his  mother,  it  appeared 
that  the  order  had  been  made  by  con- 
sent of  counsel  for  the  defendant,  who 
afterward  objected  on  account  of  the 
disqualification  of  one  of  the  judges. 
The  court  below  decided  that  the  de- 
fendant was  precluded  from  making 
any  opposition  to  the  order,  but  the 
appellate  court,  reversing  the  decision 
and  granting  a  new  trial,  said:  "It 
is  insisted  that  the  defendant  is  es- 
topped, because  the  order  was  entered 
by  consent  of  his  attorney.  There  are 
some  cases,  or  rather  dicta,  perhaps, 
to  that  effect.  Hunter  v.  Bennison, 
(1655)  Hardr.  44,  145  Eng.  Reprint, 
372;  Bronson,  Ch.  J.,  Oakley  v.  Aspin- 
wall  (1850)  3  N.  Y.  562;  3  BI.  Com. 
298;  Reg.  v.  Cheltenham  (1841)  1  Q.  B. 
475,  113  Eng.  Reprint,  1214,  1  Gale  & 
D.  167,  10  L.  J.  Mag.  Cas.  N.  S.  99. 
And  such  seems  to  be  tiie  rule  as  to 
challenges  to  jurors.  But  in  this  case, 
as  to  the  entry  of  the  orders,  the  pro- 
ceedings were  in  invitum;  and  be- 
sides, the  act  of  a  party  as  judge  in 


his  own  cause,  as  we  have  seen,  is 
simply  void,  under  all  circumstances. 
And  perhaps  this  is  the  safe  and  bet- 
ter rule,  where  the  judge  is  incompe- 
tent from  interest  or  relationship.  The 
statute  Ib  peremptory  tliat  he  shall 
not  sit  It  seems  to  me  there  should 
be  no  exception,  unless,  perhaps* 
where,  by  the  provisions  of  the  Con- 
stitution, the  legislature  has  no  power 
to  prevent  a  failure  of  justice  by 
transferring  the  cause  to  another  ju- 
risdiction." 

In  People  v.  Whitndge  (1911)  144 
App.  Div.  488, 129  N.  Y.  Supp.  SCO,  the 
New  York  statute  was  again  construed 
as  peremptory.  It  was  argued  that 
counsel,  by  consenting  that  the  justice 
should  hear  the  cause,  and  by  assur- 
ing him  that  there  was  no  legal  im- 
pediment to  his  doing  so,  had  estopped 
himself  and  his  clients  from  after- 
wards raising  the  question  that  the 
justice  was  in  fact  disqualified.  But 
it  was  said:  "Such  an  interest  goes  to 
the  very  jurisdiction  of  the  judge  to 
sit  as  such,  and  while  parties  in  civil 
actions  may  by  stipulation  waive  any 
right  which  is  personal  to  themselves, 
they  cannot,  by  consent,  confer  juris- 
diction to  act  as  judge  upon  one  whom 
the  statute  says  shall  have  no  such 
jurisdiction.'* 

And  in  Kane  v.  Hutkoff  (1902)  38 
Misc.  678,  78  N.  Y.  Supp.  262,  reversed 
on  other  grounds  in  (1903)  81  App. 
Div.  105.  81  N.  Y.  Supp.  85,  it  was 
held  that  a  justice  of  the  supreme 
court,  temporarily  acting  as  justice  of 
the  appellate  division,  was  deprived 
of  jurisdiction  to  determine  a  case  in 
the  former  court,  and  that,  on  grounds 
of  public  policy,  the  disqualification 
could  not  be  waived. 

The  waiver  of  objection  to  the  dis- 
qualification of  a  judge  of  l^e  surro- 
gate court  appears  to  be  an  exception 
to  the  rule  as  laid  down  in  the  New 
York  courts.  In  addition  to  his  gen- 
eral disqualification  as  a  judicial  offi- 
cer a  surrogate  is  disqualified  from 
acting,  first,  where  he  is,  or  claims  to 
be,  an  heir  or  some  of  the  kin  to  the 
decedent,  or  a  devisee  or  legatee  of 
any  part  of  the  estate ;  second,  where 
he  is  subscribing  witness,  or  is  neces- 
sarily examined,  or  to  be  examined,  as 
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a  witness  to  a  written  or  nuncupative 
will;  third,  where  he  is  named  as  ex- 
ecutor, <7U8tee,  or  guardian,  in  any 
will  or  deed  of  appointment  involved 
in  the  matter,  and  it  has  been  held  that 
an  objection  to  the  power  of  the  sur- 
rogate to  act,  based  upon  a  disquali- 
flcation  established  by  special  provi- 
sion of  law  other  than  those  enumer- 
ated, is  waived  by  an  adult  party  to  a 
special  proceeding  before  him,  unless 
it  is  taken  at  or  before  the  joinder  of 
issue  by  that  party,  or  where  an  issue 
in  writing  is  not  formed  at  or  before 
the  submission  of  the  matter  or  ques- 
tion to  the  surrogate.  In  Re  Hoplrina 
(188&)  6  Dem.  18,  19  N.  T.  S.  R.  828, 
8  N.  Y.  Supp.  661,  holding  that  it  was 
incumbent  on  the  petitioner,  if  he 
wished  to  avail  himself  of  the  incom- 
petency of  the  surrogate  by  reason  of 
his  wife's  interest  in  the  will,  to  have 
interposed  appropriate  objections  be- 
fore tiie  matter  was  submitted  on  the 
depositions  of  witnesses,  and  not  hav- 
ing done  this,  but  having  filed  a  con- 
sent in  writing  that  the  subscribing 
witnesses  should  be  examined,  be  had 
waived  his  right  to  object  to  the  dis- 
qualification. See  also  Re  Hancock 
(1888)  91  N.  Y.  284.  In  that  case  the 
surrogate  was  petitioned  for  special 
letters  of  administration  authorizing 
the  preservation  and  collection  of  the 
goods  of  the  deceased,  and  a  stipula- 
tion of  counsel  filed  under  which  the 
snrrogate  took  possession  of  the  prop- 
erty pending  certain  litigation  over 
the  will,  which  was  finally  admitted  to 
probate.  While  the  securities  were 
in  the  possession  of  the  surrogate, 
many  of  them  were  reduced  to  money, 
which  he  appropriated  to  his  individ- 
ual use.  On  discovery  of  these  facts, 
application  was  made  for  a  new  trial 
on  the  ground  of  the  disqualification 
of  the  snrrogate  by  reason  of  interest. 
The  supreme  court  ((1882)  27  Hun 
(N.  Y.)  78)  affirmed  the  granting  of 
the  motion,  citing  the  statute  and,  fol- 
lowing the  decided  cases,  held  that  the 
proceedings  because  of  interest  were 
void.  This  decision,  however,  was  re- 
versed in  the  court  of  appeals  on  two 
ground^,  first,  that  i^e  interest  of  the 
snrrogate  was  too  remote  to  disqualify 
him,  and,  second,  that  he  was  placed 


in  this  position  by  the  wish  and  con- 
sent of  the  party  complaining,  who 
had  acquiesced  in  the  probate  of  the 
will,  and  could  not  object  to  the  dis- 
qualification. 

In  Summerlin  v.  State  (1913)  69 
Tex.  Grim.  Rep.  276, 168  S.  W.  890,  con- 
struing a  constitutional  provision  and 
the  statute,  it  was  said:  "It  has  al- 
ways been  held  that  where  a  judge  is 
disqualified,  he  cannot  be  permitted 
to  sit  in  the  case,  even  with  the  con- 
sent of  the  parties ;  that  such  consent 
could  not  remove  the  disqualification 
or  incapacity  and  authorize  the  judge 
to  sit  against  the  prohibition  of  the 
law.  These  provisims  of  the  law  are 
designed,  not  merely  for  the  protec- 
tion of  the  parties  to  the  suit,  but  for 
the  general  interest  of  society." 

And  in  Gresham  v.  State  (1902)  43 
Tex.  Grim.  Rep.  466,  66  S.  W.  846,  15 
Am.  Grim.  Rep.  483,  during  a  trial  for 
criminal  libel,  the  judge  discovered 
that  he  and  the  defendant  were  re- 
lated within  the  prohibited  degree,  and 
offered  to  recuse  himself,  but  was  in- 
duced to  try  the  case  by  consent  of 
the  defendant.  On  appeal  the  convic- 
tion was  reversed  on  the  ground  that 
consent  of  the  parties  cannot  waive 
the  statutory  disqualification  of  a 
judge. 

Similarly,  in  Abrams  v.  State  (1893) 
31  Tex.  Grim.  Rep.  449,  20  S.  W.  987, 
it  was  held  that  the  fact  that  counsel 
for  defendant  first  proposed  to  try  the 
case  before  the  judge,  and  a  further 
agreement  not  to  raise  the  question  of 
his  competency,  did  not  legally  capac- 
itete  him  to  sit  in  the  cause.  "The 
consent  of  the  parties  could  not  re- 
move his  incapacity  or  restore  his  com- 
petency against  the  prohibitions  of  the 
law,  which  were  designed  not  merely 
for  the  protection  of  the  party  to  the 
suit,  but  for  the  general  interest  of 
justice." 

In  Dallas  v.  Peacock  (1896)  89  Tex. 
68,  33  S.  W.  220,  in  answer  to  certain 
certified  questions,  it  was  held  that  if 
a  judge  is  disqualified,  the  parties  can- 
not waive  the  disqualification. 

And  in  Fellrath  v.  Gilder  (1881)  1 
Tex.  Civ.  Gas.  (White  &  W.)  699,  it 
was  said:  "Even  the  consent  of  the 
parties  could  not  confer  upon  him  the 
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authority  to  do  more  than  transfer  tbe 

case." 

In  Chambers  t.  Hodges  (1859)  23 
Tex.  104.  the  statote  in  force  at  the 
time  of  the  rendition  of  the  judgment 
recognized  interest  as  a  disqaaliflca- 
tion,  and  it  was  held  that  the  parties 
could  not  remove  this  disqualiflcation 
in  a  judge  by  their  waiver  of  excep- 
tions, and  thus  make  him  competent  to 
sit  in  the  case  and  render  a  judgment 
by  a  confession.  It  was  said:  "We 
conclude  that  the  presiding  judge,  be- 
ing interested,  was  absolutely  inca- 
pacitated to  taice  cognizance  of  or  sit 
in  the  case.  The  consent  of  parties 
could  not  remove  his  incapacity,  or 
restore  his  competency  against  the 
prohibition  of  the  law,  which  was  de- 
signed not  merely  for  the  protection 
of  the  party  to  the  suit,  but  for  the 
general  interests  of  justice.  And,  con- 
sequently, the  judgment  rendered  by 
him  was  a  nullity,  and  left  the  case 
remaining  undisposed  of,  as  complete- 
ly as  if  the  judge  had  not  been  prea- 
ent  at  the  court." 

Where  a  judge  is  disqualified  by 
statute,  it  is  not  necessary  that  this 
fact  should  be  made  to  appear  hy  the 
affidavit  of  the  opposite  party,  nor 
that  it  should  appear  before  joining 
issue.  If  the  judge  knows  of  the 
disqualification,  he  should  remove  the 
case  on  his  own  knowledge,  and  if  he 
does  not,  his  judgment  must  be  re- 
versed. Hibbard  r.  Odell  (1863)  16 
Wis.  635. 

In  Mcintosh  v.  Bowers  (1910)  143 
Wis.  74,  126  N.  W.  548,  it  was  said: 
"Our  statute  wisely  provides  that  a 
judge  of  a  court  of  record  who  is  in- 
terested in  any  action  or  proceeding 
'shall  not  have  power*  to  hear  and  de- 
termine the  action  or  proceeding,  or 
make  any  order  therein,  except  by  con- 
sent of  the  parties.  Stat.  1898,  §  2579. 
There  was  no  consent  here,  and  could 
be  none  as  to  the  interests  of  the 
minors.  This  statute  deprives  the 
judge  of  power,  and  orders  made  in 
violation  of  it  are  not  only  irregular, 
but  absolutely  void,  and  hence  sub- 
ject to  collateral  attack.'* 

The  same  rule  has  been  applied 
-when  the  disqualified  judge  has  acted 
simply  as  one  of  a  bench  composed  of 


several  judges,  though  the  vote  of  the 
disqualified  judge  was  not  necessary 
to  the  decision;  and  with  greater  force 
tiie  reason  of  the  rule  applies  when 
such  judge  gave  the  easting  vote  and 
decided  the  cause.  Oase  v.  Hoffman 
(1898)  100  Wis.  814,  44  LwR.A.  728,  72 
N.  W.  890,  74  N.  W.  220,  76  N.  W.  945. 
wJherein  a  motion  was  made  to  vacate 
a  judgment  rendered  in  the  appellate 
court  on  the  ground  that  one  of  the 
justices  was  disqualified  by  statute, 
and  it  was  ordered  that  the  cause  be 
reargued. 

Compare  Rector  v.  Drury  (1861)  4 
Chand.  (Wis.)  24,  3  Pinney,  298. 
wherein  it  was  held  that  objection  to 
the  competency  of  a  justice  because 
of  kinship  with  the  parties  may  be 
waived  by  Joining  issue  in  the  suit, 
and  with  stronger  reason  by  confess- 
ing the  cause  of  action  and  suifering 
default,  and  that  after  final  judgment 
has  been  rendered,  It  is  too  late  to 
raise  the  objection. 

»,  ItwpUed  toaiver. 
Necessarily,  there  can  be  no  Invlied 
consent  to  the  disqualification  of  a 

judge  under  those  statutes  which  have 
been  interpreted  ai  depriving  the 
court  of  jurisdiction,  and  where  ex- 
press consent  of  the  parties  will  not 
be  allowed. 

In  Sigoumey  t.  Sibley  (1888)  21 
Pick.  (Mass.)  106,  82  Am.  Dec.  248, 
in  the  administration  of  a  dece- 
dent's estate,  a  petition  for  partition 
was  made  and  the  decree  appealed 
from.  It  appeared  that  evidence 
was  offered  to  show  the  interest  of 
the  judge,  to  the  admissibility  of 
which  the  appellees  objected  be- 
cause no  motion  had  been  made  in 
the  court  below  to  transfer  the  canae 
to  another  county,  notwithstanding 
the  appellants  were  apprised  of  the 
supposed  interest  of  the  judge,  but  it 
was  held  tiiat  under  the  statute  this 
did  not  waive  the  objections,  the  court 
saying:  "The  court  are  also  of  the 
opinion  that  the  jurisdiction  is  not 
aided  by  the  consideration  that  no  ex- 
ception was  taken  on  this  ground,  and 
no  application  was  made  by  the  appel- 
lants below  to  remove  the  case  to  an- 
other county.  It  is  a  general  rule 
that  want  of  jurisdiction,  especially 
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of  «  eeozt  of  limited  and  special  Juris- 
diction^  cannot'  be  aided  by  any  waiver 
Of  ezcc^ona.  or  even  by  express  con** 
sent  If  this  is  true  in  ordinary  cases, 
it  is  so  a  fortiori,  in  a  case  of  a  private 
decree,  granting  administration,  which 
binds  not  only  all  those  who  happen 
to  be  before  the  court  as  litigant  par- 
ties,  but  all  those  who,  as  creditors^ 
heirs,  or  otherwise,  may  be  interested, 
directly  or  rauotely,  in  the  settlunent 
of  the  estate." 

In  Gay  t.  Minot  (1849)  3  Gush. 
(Mass.)  S62,  an  appeal  from  a  decree 
of  the  judge  of  probate  allowing  and 
proving  the  will  of  decedent,  the  issue 
was  raised  as  to  the  disqualification 
of  tbe  judge.  It  appeared  that  at  the 
time  of  the  decease  of  the  testator,  the 
judge  was  indited  to  him  on  a  prom- 
issory note  secured  by  mortgage.  Not^ 
withstanding  this,  the  will  was  offered 
before  him  and  proved;  afterwards 
the  executors  sold  the  note  and  mort- 
gage for  their  full  value  and  the  will 
was  again  offered  and  admitted  to 
probate.  It  was  held  that  the  interest 
of  the  judge  rendered  the  proceedings 
void,  and  the  question  might  be  raised 
on  appeal.  The  court  said:  "The 
court  are  of  opinion  that  this  relation 
creates  an  interest  of  a  like  kind  with 
that  of  being  a  creditor,  and,  under  the 
statute,  devested  the  judge  of  his  ju- 
risdiction. Nor  was  his  jurisdiction 
restored  by  an  assignment  and  trans- 
fer of  the  note  and  mortgage  after  the 
first  and  before  the  second  probate  of 
ttte  will.  The  case  being  coram  non 
judlce,  the  first  probate  was  not  void- 
able merely,  but  void.  Incapable  of 
being  made  good  by  confirmation, 
waiver,  or  ratification  on  the  part  of 
those  interested." 

In  Richardson  v.  Welcome  (1850)  6 
Gush.  (Mass.)  331,  an  action  of  as- 
sumpsit was  originally  commenced  and 
tried  before  a  justice  of  the  peace, 
and  on  appeal  Med  in  tiie  court  of 
common  pleas.  In  the  latter  court, 
after  the  case  had  been  called  for  trial, 
and  tiie  plaintiff  had  commenced  read- 
ing his  writ,  the  defendant  stated  that 
he  had  a*  motion  to  submit  to  dismiss 
the  action  on  the  ground  of  interest  of 
the  justice  of  the  peace.  The  trial 
judge  directed  the  trial  to  proceed,  and 


held  tiiat  irince  tiie  defendant  knew 
the  facts  four  days  before,  he  had 
waived  objection  to  the  disqualifica- 
tion of  the  justice  of  the  peace.  The 
appellate  court  dismissed  the  action, 
saying:  "The  defendant's  knowledge 
of  the  fact  alleged  in  his  motion,  four 
days  before  the  trial  in  tiie  common 
pleaa,  and  his  omission  to  make  the 
motion  until  &e  ease  was  called  on  for 
Irial  and  the  writ  read  to  the  jury, 
seem  to  us  wholly  insufficient  to  con- 
stitute a  waiver  of  his  objection  to  the 
gross  misconduct  of  the  magistrate. 
Matters  of  form,  which  do  not  affect 
the  merits  of  the  controversy,  nor  the 
regular  and  fair  administration  of 
justice,  are  held  to  be  waived*  if  not 
excepted  to  at  an  early  stage  of  the 
cause.  And  a  party  who  consents  to 
submit  his  cause  to  the  decision  of  a 
referee  whom  he  knows  to  be  interest- 
ed or  partial  cannot  object  to  the 
referee's  decision  on  the  ground  of  his  ^ 
interest  or  partiality.  But  the  pres- 
ent defendant  did  not  choose  his  own 
judge.  Nor  is  tiie  matter  of  his  mo- 
tion matter  of  form  only.  It  affects 
the  administration  of  justice;  and  the 
motion  is  in  the  nature  of  an  excep- 
tion to  the  magistrate's  jurisdiction. 
Such  exception  may  be  taken  in  any 
stage  of  a  cause." 

But  see  Grosby  t.  Bianchard  (1863) 
7  Allen  (Han.)  385,  wherein  it  was 
said:  "If  there  was  any  valid  objec- 
tion to  tile  impartiality  of  the  judge, 
by  reason  of  the  conversation  between 
him  and  the  counsel  for  the  plaintiff, 
which  would  have  rendered  it  irregu- 
lar or  improper  for  him  to  proceed 
with  the  trial  such  objectim  was 
waived  by  the  course  pursued  at  the 
trial  by  the  counsel  for  the  defendants. 
He  knew  all  the  facts  on  which  the 
motion  for  a  new  trial  is  founded  be>- 
fore  Ihe  case  was  argued,  and  elected, 
notwithstanding  such  knowledge,  to  go 
on  and  finish  tiie  toial.  Having  thus 
taken  his  chance  for  obtaining  a  ver- 
dict, he  cannot,  now  that  he  finds  it  is 
against  his  clients,  avail  himself  of  the 
facts  previously  within  his  knowledge 
to  get  rid  of  it.  The  same  rule  is  ap- 
plicable to  the  clients.  They  are 
bound  by  the  knowledge  and  acts  of 
their  counsel,  and  they  cannot,  with- 
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out  a  breach  of  good  faith  and  a  dis- 
regard  of  Uiat  frankness  which  ought 
to  characterize  all  judicial  proceed- 
ings, take  their  chance  for  a  favorable 
verdict*  reserving  a  right  to  impeach 
it  or  set  it  aside,  if  it  happens  to  be 
against  them,  for  a  cause  which  was 
previously  well  known  to  their  coun- 
sel." 

In  Seaward  v.  Tasker  (1913)  143 
N.Y.Supp.  257,  the  court  said:  "If  a 
biased  judge  sits  as  a  member  of  an 
appellate  court,  such  court,  on  that 
fact  being  brought  to  its  attention, 
must  set  aside  its  determination  and 
allow  a  reargument.  .  .  .  The  pres- 
ence of  such  a  biased  member  affects 
the  substantial  right  of  the  litigant." 

In  Murdock  v.  International  Tile  & 
T.  Go.  (1895)  14  Misc.  225,  36  N.  Y. 
Supp.  668,  an  action  in  equi^  to  fore- 
close a  mechanics'  lien,  the  referee 
did  not  report  the  form  of  tiie  judg- 
ment and  it  was  settled  by  the  court. 
It  was  said:  "The  Constitution  pro- 
vides that  no  judge  shall  sit  in  review 
of  his  own  decision,  and,  technically, 
I  am  disqualified  from  taking  any  part 
in  this  appeal,  for  the  reason  that  the 
form  of  judgment  was  settled  by  m«^ 
and  I  granted  an  allowance.  On  the 
argument  I  suggested  that  there  was  a 
doubt  in  my  mind  on  this  question, 
and  the  attorneys  agreed  to  waive  the 
point.  The  disqualification  of  a  judge 
cannot  be  waived,  and  if  the  judgment 
is  rendered  by  this  general  term,  the 
same  could  be  set  aside  on  motion,  for 
the  reasons  stated." 

In  People  v.  Connor  (1894)  142  N.  Y. 
130,  36  N.  E.  807,  the  statute  was  ap- 
plied to  a  criminal  case.  It  appeared 
that  a  trial  was  had  before  a  court 
composed  of  l^e  county  judge  and  two 
justices  of  the  peace,  one  of  whom  was 
related  to  the  defendant  within  the 
sixth  degree,  and  so  incapable  of  act- 
ing as  a  member  of  the  court  The 
trial  proceeded  without  mention  of 
this  relationship  and  resulted  in  a 
verdict  of  guilty.  In  support  of  a  mo- 
tion in  arrest  of  judgment,  tiie  dis- 
qualification of  the  justice  was  made 
known  and  the  verdict  was  set  aside, 
tiie  court  holding  that  the  right  .of 
objection  had  not  been  waived. 

In    Schoonmaker    v.  Clearwater 


(1868)  41  Barb.  (N.  Y.)  200,  the  de- 
fendants in  an  action  of  trover  juaU- 
fled  the  sale  of  the  property  claimed 
by  tiie  plaintiff,  under  an  execution  ia- 
sued  on  a  judjnuent  rendered  in  tiieir 
favor  by  a  justice  of  the  peace  who 
was  related  to  one  or  both  of  the  de- 
fendants. The  judge  upon  the  trial 
held  that  the  judgment  was  absolutely 
void.  In  afiSrming  this  ruling,  the  ap- 
pellate court,  after  reviewing  the  au- 
thorities, said:  "The  weight  of  the 
authorities  which  I  have  cited  prepon- 
derates strongly  in  favor  of  the  doc- 
trine that  a  judgment  rendered  by  an 
officer  related  to  either  of  the  parties 
is  absolutely  void,  although  that  ques- 
tion was  not  distinctly  present^  in 
most  of  them.  More  especially  is  such 
the  case  in  courts  of  special  and  lim- 
ited jurisdiction,  whose  powers  are 
derived  from  the  statute  alone.  The 
etatute  is  very  explicit  that  he  cannot 
sit  as  a  judge  in  any  such  case.  Its 
language  is  very  plain  that  'no  judge 
of  any  court  can  sit  as  such  in  any 
cause,*  etc.,  'in  which  he  would  be  ex- 
cluded as  a  juror  by  reason  of  con- 
sanguinity or  affinity  to  either  of  the 
parties.'  Does  it  mean  that  he  may  sit 
if  not  objected  to;  that  his  sitting  may 
be  waived  by  the  parties;  that  none 
but  the  parties  can  object,  and  that 
unless  objected  to  in  the  proceeding 
he  can  sit?  If  it  did,  then  it  would 
be  a  construction  qualifying  this  very 
emphatic  language,  so  as  to  confine  it 
to  his  sitting  in  some  cases  and  being 
excluded  in  others.  The  statute  never 
was  intended  for  any  such  purpose. 
Its  design,  spirit,  and  object  was  to 
prevent  corruption  and  favor  in  our 
courts  of  justice,  and  to  free  them  en- 
tirely from  even  a  suspidon  of  bias  or 
partiality.  It  was,  I  think,  intended 
to  make  the  test  of  relationship  an 
essential  element  of  jurisdiction  which 
could  not  be  waived  or  avoided.  Its 
language  is  broad,  clear,  and  emphatic, 
and  when  in  violation  of  it  a  judge 
assumes  to  do  what  he  Is  most  em- 
phatically prohibited  from  doing,  all 
his  acts  are  coram  non  judiee,  and  of 
no  more  effect  than  if  a  stranger  had 
thus  taken  upon  himself  powers  of 
such  a  character  without  a  semblance 
of  right  or  authority.  He  ia  entirely 
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without  joriBdiction  of  the  peraon  of 
the  party,  because  the  law  says  he 
cannot  sit,  and  being  without  author^ 
ity,  his  exercising  jurisdiction  is  not 
an  error  of  judgment  alone,  to  be  cor- 
rected on  review  before  a  higher  tri- 
bunal. It  does  not  present  the  case 
of  an  Inferior  court,  which  has  ac- 
quired jurisdiction  and  errs  in  exeiv 
cising  it,  but  one  where  there  is  an 
entire  failure  of  original  jurisdiction, 
which  renders  the  whole  proceeding 
void  and  of  no  effect" 

In  the  appeal  of  the  same  case  from 
the  supreme  court,  under  the  title, 
Chambers  v.  Clearwater  (1864)  1  K«ye8 
(N.  Y.)  310,  1  Abb.  App.  Dee.  841,  it 
was  said:  "The  reason  upon  which 
judgments  palpably  illegal  and  erro- 
neous will  yet  furnish  a  justification 
to  parties  executing  process  under 
them,  and  will  be  held  valid  in  all 
collateral  proceedings,  is  that  the 
party  affected  by  them  has  waived  his 
rights.  The  waiver,  in  most  eases  of 
this  kind,  is  tacit,  and  consists  in  an 
omission  to  appeal  to  bring  a  writ  of 
error.  The  defendant  is,  therefore, 
held  to  have  consented  that  the  judg- 
ment may  stand.  But  if,  when  he  ex- 
pressly consents,  by  his  counsel,  in 
the  most  formal  and  authentic  manner, 
and  yet  it  is  not  held  valid,  the  matter 
must  be  one  in  which  no  consent  will 
avail.  It  must,  in  short,  be  void;  and 
this  court  must  be  held  to  determine, 
in  the  case  referred  to,  that  a  judg- 
ment attempted  to  be  rendered  by  a 
judge  who  is  disqualified  by  reason  of 
consanguinity  with  one  of  the  par- 
ties is  void  in  the  most  extreme  sense 
Icnown  to  the  law,  and,  therefore,  en- 
tirely incapable  of  being  made  good  by 
any  omission,  waiver,  or  express  con- 
sent" 

In  Tiffany  t.  GUbert  (1848)  4  Barb. 
(N.  Y.)  820,  a  judgment  was  rendered 
by  a  justice  of  the  peace  not  residing 
in  the  same  town  with  either  of  the 
parties,  nor  in  an  adjoining  town,  in 
violation  of  a  statute.  It  was  held 
that  the  judgment  was  erroneous,  the 
omission  of  the  defendant  in  failing  to 
plead  to  the  jurisdiction  not  bein^p  * 
waiver  of  the  disqualification. 

In  Post  V.  Black  (1847)  6  Denio 
<N.  Y.)  66,  the  question  arose  on  a 


justice's  return  to  a  certiorari,  stat- 
ing that  he  was  related  to  one  of  the 
parties,  but  that  nothing  was  said  on 
the  subject  on  the  trial.  After  recit- 
ing the  statute,  the  court  reversed  the 
judgment,  holding  tiiat  tAiere  could 
he  no  waiver. 

But  in  a  case  from  the  same  juris- 
diction, Baldwin  v.  Calkins  (1833)  10 
Wend.  (N.  Y.)  167,  decided  before  the 
adoption  of  i^e  Code,  wherein  objec- 
tion was  taken  by  the  plaintiffs  in  er- 
ror on  the  argument  of  an  appeal  from 
the  assessment  of  damages  due  to  the 
erection  of  a  dam,  tiiat  the  judges  who 
made  tiie  assessment  were  interested, 
it  appeared  that  notice  of  the  time  and 
place  of  meeting  for  the  purpose  of 
assessing  damages  was  given  to  tiie 
plaintiffs,  and  that  they  attended; 
that  they  asked  an  adjournment,  which 
was  granted,  and  that  they  afterwards 
attended  and  made  no  objection  on  the 
ground  of  the  supposed  interest  of  the 
judges.  It  was,  therefore,  held  that 
if  there  had  existed  any  such  objec- 
tion, it  was  waived,  the  court  saying: 
"Consent  cannot  give  jurisdiction,  but 
cures  irregularity.  ,  .  .  The  par- 
ties appeared  and  made  no  objection; 
this  was  an  admission  of  the  compe- 
tency of  the  judges." 

In  Seabrook  v.  First  Nat.  Bank 
(1914)  —  Tex.  Civ.  App.  — .  171  g.  W. 
247,  liie  appellants  assailed  the  judg- 
ment on  the  ground  of  the  disqualifi- 
cation of  the  judge,  and  it  was  held 
that  the  objection  could  not  be  waived, 
the  court  saying:  "The  court  may 
have  ruled  correctly,  but  disqualifica- 
tion of  the  judge  Is  not  tested  by  the 
correctness  of  his  rulings.  It  has 
been  held  that  a  disqualified  judge 
cannot  even  enter  a  decree  or  order 
agreed  to  by  all  parties.  Jouett  v. 
Gunn  (1896)  13  Tex.  Civ.  App.  84,  36 
S.  W.  194.  The  question  of  disquali- 
'fication  could  be  raised  on  motion  for 
new  trial." 

In  Lee  v.  British-American  Mortg. 
Co.  (1908)  51  Tex.  Civ.  App.  272,  115 
S.  W.  320,  a  suit  in  the  nature  of  a  bili 
of  review  to  set  aside  a  judgment,  the 
court  said:  "The  averments  with  ref- 
erence to  the  disqualification  of  the 
trial  judge,  on  account  of  interest  and 
on  account  of  having  formerly  been 
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counsel  in  the  case,  if  true,  renders 
void  the  judgments  entered  by  him. 
.  .  .  Although  it  does  not  appear 
from  the  record  that  any  objection 
was  urged  to  his  disqualification  at 
the  time  these  judgments  were  en- 
tered, it  is  held  to  be  a  question  that 
affects  the  jurisdiction  and  power  of 
t^e  court  to  act,  and  one  which  cannot 
be  waived/' 

In  Gulf,  C.  &  S.  P.  R.  Co.  v.  Looney 
(1906)  42  Tex.  Civ.  App.  234,  96  S.  W. 
691,  the  question  of  disqualification 
of  the  judge  because  of  relationship 
was  not  raised  until  after  the  case 
had  been  decided.  Appellant  had 
moved  for  a  new  trial,  but  tiie  court 
held  that  this  was  immaterial,  "be- 
canse  if  tiie  judge  was  disqualified,  it 
was  not  too  late  to  raise  the  question 
in  that  manner." 

Where  a  judge,  disqualified  by  rea- 
son of  having  been  of  counsel,  entered 
a  consent  decree  of  partition,  appoint- 
ing commissioners  whose  report  would 
be  final,  it  was  held  that  his  act  in 
making  it  a  judgment  would  be  the 
adjudication,  and  the  rendering  of  a 
consent  decree  should  not  be  regarded 
differently  from  any  other  disposition 
of  the  case.  Jouett  t.  Gunn  (Tex.) 
supra. 

In  Casey  v.  Kinsey  (189S)  B  Tex. 
Civ.  App.  8,  28  S.  W.  81S,  in  an  action 
of  trespass  to  try  title,  it  appeared 
that  the  judge  trying  the  case  was  in 
possession  of  and  claimed  title  to  the 
land  in  controversy  under  a  title  ad- 
verse to  ^e  appellants,  and  that  this 
fact  was  unknown  until  after  the  trial 
had  begun  and  was  nearly  disposed  of. 
It  was  held  that  the  judge  was  dis- 
qualified and  the  objection  was  timely. 

In  Newcome  v.  Light  (1882)  58  Tex. 
141,  44  Am.  Rep.  604,  a  suit  for  an  ac- 
counting of  community  property,  it  ap- 
peared that  the  wife  had  brought  an 
action  for  divorce,  which  was  dis- 
missed. The  husband  subsequently 
brought  suit  for  divorce,  and  the  judge 
who  was  granted  the  decree  had  ap- 
peared as  counsel  in  the  first  suit.  It 
was  held  that  the  disqualification 
which  existed  because  of  interest 
could  not  be  waived  by  implication, 
and  that  the  decree  of  divorce  was 
void. 


[5  A.LJI. 

In  Horton  v.  Howard  (1890)  79 
Mich.  642,  19  Am.  St.  Rep.  198,  44  N. 
W.  1112,  it  appeared  that  the  judge 
was  related  by  blood  and  marriage  to 
the  complainants,  and  it  was  held  that 
the  decree  made  by  him  was  void  and 
could  be  attacked  collaterally.  In 
constming  the  statute,  which  provides 
that  "no  judge  of  any  conrt  can  sit  as 
such  in  any  cause  In  which -he  is  a 
party,  or  in  which  he  is  interested 
.  .  .  by  reason  of  consanguinity  or 
affinity  to  either  of  the  parties,"  the 
court  said:  "This  statute,  mandatory 
in  its  terms,  voices  the  universal  sen- 
timent of  mankind  excluding  judges 
from  sitting  in  eases  where  they  are 
parties  or  are  interested.  It  extends 
and  applies  the  prohibition  of  the  com- 
mon law,  relative  to  jurors  sitting  in 
cases  of  kinship  or  affinity  by  mar- 
riage, to  judges,  and  disqualifies  them 
within  the  prohibited  degrees,  which 
at  the  common  law  have  been  held  to 
extend  to  the  ninth.  .  .  .  Nothing 
can  be  claimed  by  way  of  estoppel 
where  the  party  against  whom  the 
judgment  has  been  rendered  or  decree 
pronounced  has  neither  appeared  nor 
consented  to  the  exercise  of  judicial 
functions  by  the  disqualified  judge." 

And  see  Ochus  v.  Sheldon  (1867)  12 
Fla.  138,  wherein  it  appeared  that  the 
judge  who  presided  at  tiie  rendition  of 
the  judgment  was  Interested  in  the 
result  of  the  suit.  It  was  held  that  as 
no  waiver  had  been  made  below,  the 
judgment  should  be  reversed,  but  the 
court  refused  to  pass  on  the  question 
of  the  admissibility  of  such  waiver  un- 
der the  statute,  saying:  *'It  is  a  canon 
as  old  as  the  common  law  itself  tiiat 
no  man  shall  be  permitted  to  give 
judgment  in  his  own  cause.  Vide  3  Bl. 
Com.  p.  298,  note  a.  It  seems,  how- 
ever, that  in  proceedings  under  the 
common  law  this  objection  might  be 
waived  by  the  defendant  so  as  to  pre- 
clude him  from  taking  advantage  of 
it  (id.  note  11),  and  such  seems  to 
have  been  the  rule  in  our  courts,  until 
the  enactment  of  the  statute  in  1862, 
which  provides  that  no  judge  of  any 
conrt,  or  justice  of  the  peace,  shall 
sit  or  preside  in  any  cause  to  which 
he  is  a  party,  or  which  he  is  interested 
in,  or  which  he  would  be  excluded  from 
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being  a  juror  by  reason  of  interest, 
consanguinity,  or  affinity  to  either  of 
the  parties;  nor  shall  he  entertain  any 
motion  in  the  cause  other  than  to  have 
l^e  same  tried  hy  a  competent  tri- 
bunal.' The  second  Section  of  the 
a<ct  provides  'that  the  judge  or  justice 
so  incompetent,  shall  retire  of  his  own 
motion  and  without  waiting  for  an 
application  to  that  effect;  that  any  and 
all  judgments,  decrees  and  orders, 
made  by  a  judge  or  judges  so  incompe- 
tent, shall  be  of  no  force  or  validity, 
and  are  hereby  declared  to  be  null  and 


void,  except  an  order  for  the  trial  of 
Uie  cause,  as  hereinbefore  provided.' 
Pamph.  Laws  1862,  p.  13.  There  is  no 
evidence  in  the  record  before  us  that 
the  defendant  had  waived  his  right  to 
object  to  the  presiding  jadge  as  an 
interested  party,  even  if  such  waiver 
be  admissible  under  the  construction 
to  be  given  to  the  2d  section  of  the 
act.  And  in  the  absence  of  such  evi- 
dence, we  think  that  Uie  objection 
under  this  assignment  is  well  taken, 
and  is  fatal  to  the  judgment  rendered 
in  the  court  below."        W.  H.  C. 


ALBERT  W.  CROCKEB  et  al. 

V. 

ANNIE  L.  CROCKEB  et  aL 


MaaoaeStvMetta  Supreme  JFutUoUA  Oouft  —  Jtine  M,  S9tS, 

(2S0  Mass.  478,  120  N.  E.  110.) 

Will  —  oompensation  to  disappointed  legatees. 

1.  Where  the  will  provides  for  the  disposition  of  the  entire  residue 
caused  by -the  election  of  the  widow  against  the  will,  the  principle  of 
equitable  compensation  to  legatees  disappointed  by  her  election  cannot  be 
applied. 

[See  note  on  this  question  beginning  on  page  1628.] 


—  construction  —  intent. 

2.  The  cardinal  rule  for  interpreta- 
tion of  wills  is  to  ascertain  from  the 
testamentary  words,  construed  accord- 
ing to  their  natural  meaning,  the  in- 
tent of  the  testator. 

Evidence  —  presmnptirai  —  construc- 
tion of  wUl. 

3.  It  will  be  presumed  in  the  con- 
struction of  a  will  that  testator  had  in 
mind  the  possibili^  that  his  wife  might 
waive  the  provisions  of  the  will  in  her 
favor. 

Will  —  election  against  —  loss  in  re- 
siduary legatees. 

4.  The  loss  caused  by  the  election  of 
the  widow  against  the  will,  which  re- 
duces the  fund  available  for  satisfac- 
tion of  legacies,  must  fall  upon  the 
residuary  legatees. 

—  acceleration  of  remainder. 

6.  In  case  of  bequest  of  the  balance 
of  the  estate  to  residuary  legatees  they 
will  take  the  fund  made  available  by  the 
6  A.L.R.— 102. 


election  of  the  widow  to  take  against 
the  will,  in  preference  to  acceleration 
of  the  remainder. 
[See  23  R.  C.  L.  657.] 

—  elimination  of  provisions. 

6.  A  will,  tlie  provisions  of  which  In 
favor  of  the  widow  have  been  waived 
by  her,  wiU  be  interpreted  as  if  it  con- 
tained no  such  provisions. 

—residue  —  death  of  recipient  —  in- 
testacy. 

7.  In  case  of  death,  before  final  dis- 
tribution, of  one  to  whom  a  share  of 
residue  created  by  dection  of  the  widow 
against  the  will  had  been  given,  it  will 
beccHne  intestate  and  cannot  again  fall 
into  tiie  residue. 

—  general  rule  of  compensation. 

8.  Loss  to  legatees  by  the  election  of 
the  widow  to  take  against  the  will  ought 
to  be  apportioned  as  nearly  equally  as 
may  be  upon  ottier  legatees,  unless  a 
different  purpose  is  established  by  the 
wilL 
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Appeal  by  respondents  fronii  a  final  decree  of  the  Supreme  Judicial  Court 
for  Middlesex  County  (Crosby,  J.)  to  the  full  court,  for  the  determina- 
tion of  a- petition  for  instructions  as  to  the  distribution  of  the  income  under 
a  trust  created  by  the  will  of  William  B.  Spalding,  deceased.  Mo^fied  and 

affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  E.  Dunbar,  Hartley    942;  Jones  t.  Knappen,  63  Vt.  391,  14 


F.  Atwood,  and  H.  La  Hue  Brown  for 
appellants. 

Mr.  Clarence  L.  Newton,  for  appellee 
White: 

An  examination  of  what  the  testator 
in  fact  intended  will  assist  in  ascertain- 
ing the  true  legal  intention  of  the 
testator  as  expressed  in  his  will  unctor 
the  given  conditions. 

Tucker  v.  Seaman's  Aid  Soc.  7  Met. 
188;  Noyes  v.  Pritchard,  148  Mass.  140, 
19  N.  E.  162;  Reimer's  Estate,  169  Pa. 
212,  28  Atl.  186;  Lynch  v.  Spicer,  53 
W.  Va.  426,  44  S.  E.  255;  Cook  v.  Lan- 
ning,  40  N.  J.  Eq.  369,  3  Atl.  132; 
Blight  V.  Hartnoll,  L.  R.  23  Ch.  Div, 
218,  52  L.  J.  Ch.  N.  S.  672,  48  L.  T.  N. 
S.  543,  31  Week.  Rep.  535;  Thayer  v. 
Wellington,  9  Allen,  283,  85  Am.  Dec 
753;  Re  Batchelder,  147  Mass.,  465,  18 
N.  E.  225;  Dunshee  v.  Dunshee,  251 
III.  405,  96  N.  E.  298. 

The  object  of  the  court  is  to  carry  but 
the  will  and  intent  of  the  testator,  which 
is  the  same  whether  or  not  the  widow 
waives  the  will. 

Walton  V.  Draper,  206  Mass.  20,  91 
N.  E.  884;  Anderson  v.  Bean,  220  Mass. 
360,  107  N.  E.  964;  Dove  v.  Johnson, 
141  Mass.  287.  5  N.  E.  620;  Dunshee  v. 
Dunshee,  263  lU.  188,  104  N.  E.  1100; 
Upham  T.  Emerson,  119  Mass.  509-; 
Sawyer  t.  Freeman,  161  Mass.  643,  37 
N.  E.  942:  Holdren  v.  Holdren,  78  Ohio 
St.  276;  Brigham  v.  Shattuck,  10  Pick. 
306;  Aiken  v.  Comstock.  221  Mass.  444, 
109  K.  E.  369;  Welch  v.  Hill,  218  Mass. 
327,  106  N.  E.  1067;  Sanger  v.  Bourke. 
209  Mass.  481,  96  N.  E.  894;  Firth  t. 
Denny,  2  Allen,  468 ;  Re  Batchelder,  147 
Mass.  465, 18  N.  E.  226;  Thayer  v.  Well- 
ington, 9  Allen,  283,  86  Am.  Dec.  763; 
Lombard  v.  Boy  den,  5  Allen,  249;  Falk- 
ner  v.  Butler,  1  Ambl.  614,  27  Eng.  Re- 
print, 332;  Aveling  v.  Northwestern 
Masonic  Aid  Asso.  72  Mich.  7, 1  L.R.A. 
528,  40  N.  W.  28. 

The  doctrine  of  acceleration  does  not 
apply. 

Woodburn's  Estate^  161  Pa.  586,  25 
Atl.  145 ;  Plympton  v.  Plympton.  6  Al- 
len, 178;  Firth  v.  Denny,  2  Allen,  468; 
Holdren  v.  Holdren,  78  Ohio  St.  276,  18 
L.R.A.(N.S.)  272,  85  N.  E.  537;  Sawyer 
v.  Freeman,  161  Mass.  643,  37  N.  E. 


L.R.A.  293,  22  Atl.  630;  Wood  v.  Wood, 
1  Met.  (Ky.)  512. 

The  fact  that  the  renonnced  legacy 
is  in  the  form  of  income  famishes  no 
reason  why  it  should  not  be  used  to  re- 
imburse the  other  legatees  proportion- 
ately, so  far  as  possible,  for  the  sums 
contributed  by  them  to  the  share  of  'ttie 
widow. 

Sawyer  v.  Freeman,  161  Mass.  643, 
87  N.  E.  942;  Shreve  v.  Shreve,  176 
Mass.  456,  57  N.  E.  686;  Dunshee  v. 
Dunshee,  251  111.  405,  96  K.  E.  298; 
Re  Batchelder.  147  Mass.  466,  18  N.  E. 
226. 

The  words  "equal  shares"  show  that 
the  enjoyment  of  the  income  was 
several,  and  not  joint. 

Loomis  V.  Gorham,  186  Mass.  444,  71 
N.  E.  981;  Aiken  v.  Comstock,  221 
Mass.  444,  109  N.  E.  359;  Shattuck  v. 
Wall,  174  Mass.  167,  54  N.  E.  488. 

When  a  bequest  is  given  to  more 
persons  than  one,  and  their  enjoyment 
of  the  same  is  several  and  not  joint,  the 
share  of  one  who  dies  remains  unde- 
vised property. 

Frost  V.  Courtis,  167  Mass.  251,  45 
N.  E.  687 ;  Best  v.  Berry,  189  Mass.  610, 
109  Am.  St.  Rep.  661,  76  N.  E.  743; 
Stanwood  v.  Stanwood,  179  Mass.  223, 
60  N.  E.  584;  Bancroft  v.  Fitch,  164 
Mass.  401,  41  N.  E.  661;  Shattuck  v. 
Wall,  174  Mass.  167,  54  N.  E.  488;  Sias 
V.  Chase,  207  Mass.  372,  93  N.  E.  802; 
Lyman  v.  Coolidge,  176  Mass.  7,  56  N. 
E.  831 ;  Dresel  v.  King,  198  Mass.  546, 
126  Am.  St.  Rep.  469,  86  N.  E.  77; 
Worcester  Trust  Co.  v.  Turner,  210 
Mass.  115,  96  N.  E.  132. 

Mr.  Lester  M.  Bacon  also  for  appel' 
lee  White. 

Mr.  F.  P.  Marble  for  Lowell  Humane 
Sociefy. 

Rugg,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  for  instructions 
brought  by  trustees  under  the  will 
of  William  B.  Spalding,  who  died  in 
1912,  leaving  a  widow  and,  as  his 
next  of  kin,  a  nephew,  Edward  H. 
Nichols,  since  deceased,  and  a  niece, 
Annie  L.  Crocker.  His  widow 
waived  the  provisions  of  the  will 
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and  still  survives.  Her  waiver 
causes  doubt  as  to  the  disposition  of 
the  estate  under  the  will.  It  is  ap- 
parent from  other  clauses  of  the  will 
that  there  is  to  be  no  final  distribu- 
tion of  the  estate,  at  least  until  aft- 
er the  death  of  the  wife.  Th& 
clauses  governing  the  issues  now 
presented  are  in  these  words : 

"Fifth.  All  the  rest,  residue,  and 
remainder  of  my  estate,  both  real 
and  personal,  I  give,  devise,  and  be- 
queath to  my  nephew  Edward  H. 
Nichols  of  Brookline  in  the  county 
of  Norfolk,  Albert  W.  Crocker  and 
Frederick  Bailey  both  of  said  Low- 
ell, and  their  successors,  in  trust,  to 
hold  and  manage  the  same  and  dis- 
pose of  the  income  thereof  in  the 
following  manner:  I  direct  my 
said  trustees  to  pay  to  my  wife 
Mary  E.  Spalding  during  the  term 
of  her  life,  one  third  of  the  net  in- 
come of  the  principal  of  the  trust 
estate  herein  created,  quarterly,  or 
as  much  oftener  as  they  deem  best; 
to  my  nephew  Edward  H.  Nichols 
of  said  Brookline,  and  to  my  niece 
Annie  L.  Crocker,  wife  of  Albert 
W.  Crocker  of  said  Lowell,  each  tiie 
sum  of  $1,500  during  the  term  of 
their  lives;  to  the  Lowell  Humane 
Society  of  Lowell,  Massachusetts, 
semiannually,  or  as  much  oftener 
as  they  deem  best  the  sum  of  $1,500 ; 
and  the  balance  of  the  income  of  the 
principal  of  the  trust  estate  quarter- 
ly, in  equal  shares  to  my  said 
nephew  Edward  H.  Nichols,  and  to 
my  said  niece  Annie  L.  Crocker, 
during  the  term  of  their  lives." 

"Eighth.  In  case  either  my  said 
nephew  or  my  said  niece  dies  before 
my  said  wife,  then  I  direct  my  said 
trustees  to  pay  one  third  of  the  net 
income  of  the  trust  estate  which  the 
deceased  received  during  his  or  her 
lifetime  to  the  survivor,  quarterly, 
for  and  during  the  term  of  his  or 
her  life,  and  one  third  to  my  said 
wife,  quarterly,  during  the  term  of 
her  life,  and  one  third  semiannually 
In  equal  shares  to  said  Lowell  Hu- 
mane Society  and  said  Lowell  Gen- 
eral Hospittd." 

The  cardinal  and  familiar  rule  in 
the  interpretation  of  wills  is  to  aa- 
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certain    from    the  testamentary 

words,  construed 

according  to  their  eonitrnetioR— 

natural     meaning,  '■*•"*• 

the  intent  of  the  testator,  and  then 

to  give  effect  to  that  intent  unless 

grohibited  by  some  positive  rule  of 
iw.  It  is  manifest  from  this  will 
that  the  testator  made  no  provision 
for  the  event  which  has  happened, 
namely,  the  waiver  by  his  widow  of 
the  provisions  made  by  the  will  for 
her  benefit.  It  is  to  be  presumed, 
however,  that  the  testator  had  in 
mind  the  possibility 

that  she  might  pur-  ^Jemnmi^am- 

sue  that  course,  and  j;" 
knew  that  he  could 
not  by  his  will  prevent  her  from  do- 
ing so.  Upham  v.  Emerson,  119 
Mass.  509,  613 ;  Sawyer  y.  Freeman, 
161  Mass.  643,  647,  87  N.  E.  942. 
It  is  not  for  the  court  to  speculate 
as  to  what  the  testator  might  have 
done  if  the  exact  situation  which 
has  arisen  had  in  truth  been  in  his 
mind  when  making  his  will,  but  to 
determine  the  meaning  of  the  words 
actually  used,  and  apply  that  mean- 
ing to  the  facts  presented.  The 
effect  of  the  waiver  by  the  widow 
and  the  assertion  of  her  statutory 
rights  is  to  reduce  the  estate  avail- 
able for  the  payment  of  the  legacies. 
Other  legatees  must  lose  as  a  result 
of  her  action.  The  consequence^  in 
the  absence  of  expression  of  testa- 
mentary intent  to 
the  contrary,  is  that  asainBt— loM'Sa 
the  loss  must  fall  '■5;"!!?5'' 
upon  the  residuary 
legatees  because  no  definite  sum  or 
specific  legacy  is  given  to  them. 
They  take  whatever  is  left  undis- 
posed of  by  other  provisions.  Firth 
v.  Denny,  2  Allen,  468,  471 ;  Pace  v. 
Pace,  271  111.  114,  120,  121,  110  N. 
B.  878.  Clause  fifth  of  this  will  is  a 
true  residuary  clause  in  form  and 
substance.  But  it  has  within  itself 
preferences  and  provisions  for  a 
final  residue;  one  third  is  given  to 
his  widow;  three  annuities,  each  of 
$1,500,  are  given  to  three  different 
persons ;  and  "the  balance"  which  in 
this  connection  is  equivalent  to  a' 
gift  of  the  final  rest,  residue,  and 
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remainder.  Is  divided  equally  be- 
tween his  niece  and  nephew.  The 
word  "balance"  in  its  collocation  is 
broad  enough  to  include  the  income 
which,  but  for  her  waiver,  would 
have  gone  to  the 

:?"^*m.~d"r":  ^dow-  It  is  natural 
to  presume  that 
such  income,  undisposed  of  directly 
in  the  event  wiudi  has  occurred, 
should  go  to  the  residuary  legatees 
in  preference  to  others.  That  is  the 
effect  of  the  words  which  now  have 
become  operative.  Chase  v.  Dickey, 
212  Mass.  655,  565,  99  N.  E.  410; 
Re  Batchelder,  147  Mass.  466,  468, 
18  N.  E.  225 ;  Thayer  v.  Wellington, 
9  Allen,  283,  86  Am.  Dec.  75S; 
Blight  V.  HartnoU,  L.  R.  23  Ch.  Div. 
218,  52  L.  J.  Ch.  N.  S.  672,  48  L.  T. 
N.  S.  648, 31  Week.  Rep.  536.  Since 
the  widow  has  waived  its  provi- 
sions in  her  favor,  the  will  is  to  be 
interpreted  as  if  it 
^'iri^SS^^  contained  no  pro- 
vision for  her. 
Brandenbu^  v.  Thomdike,  139 
Mass.  102,  28  N.  E.  675.  ' 

The  reasonable  interpretation  of 
the  fifth  clause,  which  alone  was  op- 
erative up  to  December  16,  1913, 
when  the  nephew  died,  is  that  the 
three  annuities  shall  be  paid  in  full, 
and  that  the  entire  rest,  residue, 
and  remainder  of  the  income  shall 
be  divided  equally  between  the 
nephew  and  niece. 

For  the  period  since  December 
16, 1913,  the  eighth  clause  also  must 
be  considered.  Disposition  there  is 
made,  in  the  event  of  the  death  of 
either  the  niece  or  the  nephew  dur- 
ing the  life  of  his  wife,  of  the  share 
in  the  net  income  theretofore  re- 
ceived by  the  one  deceasing.  The 
net  income  received  by  the  nephew 
during  his  life  was  made  up  of  the 
$1,500  annuity  and  one  half  the  in- 
come of  the  final  residue.  The  pro- 
vision of  clause  eighth  is  that  one 
third  of  this  total  share  shall  go  to 
the  survivor,  one  third  to  the  wife, 
and  one  third  equally  to  two  char- 
ities. The  provision  for  the  wife  is 
as  if  never  made  because  of  her 
waiver.  Its  distribution  must  be 
determined.  That  clearly  falls  into 


the  residue  of  the  estate,  and  is 

governed  by  the  terms  of  the  resid- 
uary clause.   Under  the  terms  of 
that  clause,  one  half  the  final  resi- 
due goes  to  the  niece  and  one  half  to 
the  nephew.   But  the  nephew  can- 
not take  because  dead.   As  to  that 
share  of  the  income  there  is  intes- 
tacy. No  provision  is  made  by  the 
will  for  the  contingency  which  has 
happened.  The   residuary  clause 
itself  is  silent  in  this  ptarticular. 
Where  a  legacy  lapses  which  is  a 
I>art  of  the  residue 
it  cannot  fall  again  T^tt^ot" 
into  the  residue.  It  Sg'S^r 
must  pass  as  intes- 
tate property.  Lyman  v.  Coolidge, 
176  Mass.  7, 66  N.  E.  831;  Dresel  v. 
King,  198  Mass.  546,  126  Ajn.  St. 
Rep.  469,  85  N.  E.  77. 

This  is  not  a  case  where  the 
waiver  by  the  widow  works  accel- 
eration of  other  shares,  because  the 
scheme  of  the  will  in  its  other 
clauses  makes  plain  the  testamen- 
tary desire  that  the  ultimate  dispo- 
sition of  the  trust  shall  not  become 
operative  until  the  death  of  tJiewlfe^ 
niece,  and  nephew. 

This  is  not  a  case  for  the  applica- 
tion of  the  rule  as  to  equitable  com- 
pensation to  leg^-  ^„pe««tl« 
tees  disappointed  in  *«  «i«*i.p<»i»te* 
realizing    the  full 
benefactions  provided  by  the  testa- 
tor because  of  his  widow's  waiver, 
and  the  consequent  depletion  of  the 
share  tiiey  would  otherwise  receive. 
Loss  resulting  in  that  way  to  partic- 
ular legatees  ought  to  be  appor- 
tioned   as  nearly 
equaUy  as  may  be  ^f^-^.'.:',!.^ 
upon  other  legatees, 
unless  a  different  purpose  is  estab- 
lished by  the  will.  Firth  v.  Denny, 
2  Allen,  468 ;  Plympton  v.  Pljrmpton, 
6  Allen,  178.   But  the  general  rule 
in  this  class  of  cases  already  alluded 
to  with  supporting  authorities  is 
that  there  is  a  presumption  that 
such  loss  was  intended  to  fall  on  the 
residuum  unless  a  different  purpose 
is  disclosed  by  the  will.    This  rule 
is  the  one  applicable  to  the  facts- 
here  disclosed.   Reading  the  will 
with  all  reference  to  the  widow 
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eliminated,  there  is  not  any  mani- 
fest method  under  the  present  cir- 
cumstances to  apportion  the  loss  in 
a  way  to  effectuate  a  testamentary 
purpose  shown  by  the  words  used. 
It  is  more  conaonant  with  the  gen- 
eral purpose  of  the  testator  in  view 
of  the  fixed  rules  of  law  with  refer- 
ence to  which  his  will  must  be  in- 
terpreted, not  to  invoke  the  rule 
often  denominated  "Satisfaction  of 
disappointed  legatees."  Indeed  it 
would  seem  that  disappointment  in 
expectation  is  not  the  true  ground 
for  conferring  a  right  to  contribu- 
tion, and  that  such  right  is  raised 
only  when,  if  not  allowed,  the  pur- 
pose of  the  will  is  defeated,  as,  for 
example,  in  Shreve  v.  Shreve,  176 
Mass.  466,  57  N.  £.  686.  That  case 
is  distinguishable  from  tiie  case  at 
bar.  That  was  a  case  where,  as  be- 
tween two  children  of  the  testator, 
the  will  manifested  a  plain  purpose 
to  make  a  proportional  distribution. 
The  waiver  of  the  widow,  consid- 
ered by  its  effects  alone,  wrought  a 
great  disturbance  of  ihat  propor- 
tion. In  order  to  preserve  that 
proportion  and  thus  effectuate  th6 
intent  of  the  testator,  it  was  neces- 
sary to  apply  the  principle  of  satis- 
faction of  disappointed  legatees.  A 
somewhat  similar  decision  is  Adams 
V.  Legroo,  111  Me.  302,  89  Atl.  63. 
The  present  case  is  different  in  the 
general  frame  of  the  will. 

The  decree  of  the  single  justice 
must  be  modified  in  8  (b)  by  substi- 
tuting "one  half  (i)/'  being  the  one 
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third  ii)  due  her  by  the  express 
terms  of  clause  eighth  as  her  share 
of  the  part  formerly  received  by 
Edward  H.  Nichols,  plus  one  sixth, 
being  the  one  half  due  her  under  the 
terms  of  the  residuary  part  of  clause 
fifth,  of  the  one-third  share  given  by 
clause  eighth  to  the  widow,  of  the 
part  formerly  received  by  Edward 
H.  Nichols,  which  one-third  share 
has  fallen  into  the  residue  by  the 
widow's  waiver,  for  "one  third 
(^)"  and,  in  the  clause  indicating 
the  share  to  Annie  L.  Crocker  and 
Myra  N.  White  as  heirs  at  law,  by 
striking  out  "one  third  (O"  And  suh- 
stituting  therefor  "one  sixth  (|)," 
and,  as  thus  modified,  is  affirmed. 
Decree  accordingly. 


NOTE. 

The  decisions  dealing  with  the 
right  of  legatees  or  deviseea,  the  gift 
to  whom  is  impaired  by  the  election 
of  another  beneficiary  to  take  against 
the  will,  are  collated  in  the  annota-' 
tion  following  the  case  of  Sellick 
V.  Sellick,  post,  1628.  The  reported 
case  (Cbockeb  v.  Cbocker.  ante.  1617) 
is  of  interest  for  its  holding  that  com- 
pensation out  of  the  renounced  pro- 
vision is  not  a  necessary  sequel  to  dis- 
appointment in  expectation,  and  can- 
not be  claimed  as  of  right,  but  will  take 
place  only  where  it  is  best  adapted 
to  carry  into  effect  the  expressed  in- 
tention of  the  testator  with  respect  to 
the  various  legatees  affected. 


WILLIAM  R.  SELLICK 

V. 

ARTHUR  F.  SELLICK  et  al.,  Appts. 

Michigan  Supreme  Court  — August  9,  1010, 
(207  Mich.  194.  173  N.  W.  609.) 

Will  —  election  against  life  estate  —  acceleration. 

1.  The  remainder  will  not  be  accelerated,  but  the  estate  will  be  seques- 
tered for  the  reimbursement  of  the  disappointed  residuary  legatees,  where 
a  widow  to  whom  a  life  estate  is  given,  with  remainder  to  others,  elects 
to  take  against  the  will  to  the  depletion  of  the  residuary  estate. 

iSem  note  on  this  quesUon  beginning  on  page  1628.] 


Digitized  by 


Google 


1622 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  AXJL 


—  life  estate  —  bequest  to  use  and  en- 
joy. 

2.  The  widow  takes  merely  a  life 
estate  under  a  will  bequeaf^ng  to  her 


a  certain  sum  to  be  used  and  enjoyed 
by  her  during  her  life,  and  at  her  death 
to  be  divided  among  others. 
[See  17  R.  C.  L.  620.} 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Van  Buren 
County,  in  Chancery  (Des  Voisnes,  J.)  in  favor  of  j>laintiff,  in  a  suit 
for  the  construction  of  the  will  of  William  J.  Sellick,  deceased.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Alfred  J.  Mills,  for  appellants :  The  language  used  in  ihe  will  is  plain 
If  the  widow  had  died  immediately    and  unambiguous,  and  therefore  the 


after  the  death  of  the  testator,  the 
legacy  would  have  at  once  passed  to 
defendants,  and  not  to  the  residuary 

Glover  v.  Reid,  80  Mich.  233,  46  N. 
W.  91. 

A  life  estate  may  be  created  by  will 
without  the  intervention  of  a  trustee. 

Wixon  V.  Watson.  214  111.  158,  73  N. 
E.  306;  Thomp.  Wills,  p.  658;  Dickin- 
son V.  Griggsville  Nat.  Bank.  209  111. 
350,  70  N.  E.  593;  Reiflf's  Estate,  124 
Pa.  145,  16  Ati.  636;  French  v.  Hatch, 
28  N.  H.  331;  Barker  v.  Clark,  72  N.  H. 
334,  56  Atl.  747;  Crawford  v.  Clark, 
110  Ga.  729,  86  S.  E.  404;  Philips  v. 
Crews,  65  Ga.  274;  Hitchcock  v.  Clen- 
■dennin,  6  Mo.  App.  99;  16  Cyc.  650; 
Wells  V.  Prince,  9  Mass.  508 ;  Freeman 
V.  Knight,  37  N.  C.  (2  Ired.  Eq.)  72; 
Montgomery  v.  Brown,  25  App.  D.  C. 
490;  Shallcup  v.  Cronley,  117  Ky.  547, 
78  S.  W.  441;  Smith  v.  Van  Ostrand, 
64  N.  Y.  278;  Re  Talmage,  32  App.  Div. 
10,  52  N.  Y.  Supp.  710,  affirmed  in  160 
N.  Y.  704,  57  N.  E.  1112. 

A  bequest  of  the  use  of  money  to  a 
person  for  life,  and  then  over,  is  to  be 
deemed  a  gift  of  the  interest  only,  and 
not  an  absolute  gift. 

Field  v.  Hitchcock,  17  Pick.  182,  28 
Am.  Dec.  288 ;  Re  Moor,  163  Mich.  353, 
128  N.  W.  198;  Spooner  v.  Phillips,  62 
Conn.  62,  16  L.R.A.  461,  24  Atl.  524; 
Walker  v.  Pritchard,  121  III.  221,  12 
N.  E.  336;  16  Cyc.  615,  note  99;  Miller 
V.  Williamson,  5  Md.  219;  Shallcup  v. 
Cronley,  117  Ky.  547,  78  S.  W.  441; 
Re  McDougall,  141  N.  Y.  21,  35  N.  E. 
961;  Smith  v.  Van  Ostrand,  64  N.  Y. 
281;  Snider  v.  Snider,  160  N.  Y.  151, 
54  N.  E.  676;  2  Alexander,  Wills,  pp. 
1399  et  seq.;  Newman  v.  Willetts,  52 
III.  98;  Conover  v.  Cade,  184  Ind.  004, 
112  N.  E.  7:  Rowley  v.  Sanns,  141  Ind. 
179,  40  N.  E.  674;  Michigan  Trust  Co. 
V.  Hertzig,  133  Mich.  515,  95  N.  W. 
531 ;  Morford  v.  Dieffenbacker,  54  Mich. 
593.  20  N.  W.  600;  Burns  v.  Burns,  132 
Mich.  441,  93  N.  W.  1077;  Gadd  v. 
Stoner,  113  Mich.  689,  71  N.  W.  1111. 


purpose  and  intention  of  testator  must 
be  gathered  from  the  will  itself. 

Re  Moor,  163  Mich.  357,  128  N.  W. 
198;  Re  Blodgett,  197  Mich.  461.  163 
N.  W.  907. 

The  election  of  the  widow  to  take 
under  the  law  and  the  waiver  of  her 
life  estate  have  the  same  result  as  her 
death,  and  accelerate  the  right  of  the 
remaindermen  and  entitled  them  to  the 
fund. 

Re  Schnlz,  118  Mich.  692,  71  N.  W. 

1079. 

The  residuary  legatee's  share  of  the 
estate  is  not  lessened  more  than  would 
have  been  the  case  if  the  widow  had 
died  immediately  after  the  decease  of 
her  husband,  and  if  it  should  be  con- 
ceded tiiat  the  acceleration  of  the  pay- 
ment of  the  twenty-five  thousand  dol- 
lars ($25,000)  would  diminish  the  re- 
siduary estate,  the  plaintiff  could  not 
be  heard  to  complain. 

Church  Home  v.  Morris,  99  Ky.  317, 
36  S.  W.  2;  Ferguson's  Estate,  138  Pa. 
208,  20  Atl.  945;  Vance's  Estate,  141 
Pa.  201,  12  L.R.A.  227,  23  Am.  St.  Rep. 
267,  21  AtL  643. 

A  residuary  legatee  takes  only  what 
remains  after  the  debts,  expenses,  and 
other  legacies  have  been  satisfied.  He 
cannot  call  upon  the  other  legatees  to 
contribute  to  his  loss. 

2  Alexander,  Wills,  p.  1022;  Re  Gog- 
gin,  48  Misc.  233,  88  N.  Y.  Supp.  557. 

Mr.  Thonas  J.  Cavanaugh,  for  ap- 
pellee: 

Where  property  is  devised  to  another, 
and  in  the  same  instrument  it  is  pro- 
vided that  so  much  of  the  property  as 
remains  at  the  death  of  that  other  shall 
go  to  others,  the  limitation  over  is  void. 

McCiellan  v.  Larchar,  45  N.  J.  Eq.  17, 
16  Atl.  269;  Killefer  v.  Basset,  146 
Mich.  1,  109  N.  W.  21;  Mansfield  v. 
Shelton,  67  Conn.  390,  52  Am.  St.  Rep. 
285,  35  Atl.  271;  TurnbuU  v.  Johnson, 
153  Mich.  228,  116  N.  W.  1009;  Dills 
v.  La  Tour,  136  Mich.  243,  98  N.  W. 
1004;  Moran  v.  Moran,  143  Mich.  82% 
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5  L.R.A.(N.S.)  323.  114  Am.  St.  Rep. 
648,  106  N.  W.  206. 

It  is  also  a  cardinal  principle  in  inter- 
pretation of  wills  to  carry  out  the  in- 
tention of  the  testator  if  such  intention 
is  lawful 

Bailey  v.  Bailey,  25  Mich.  186;  Eyer 
V.  Beck,  70  Mich.  181,  38  N.  W.  20; 
Glover  v.  Reid,  80  Mich.  233,  45  N.  W. 
91;  Jones  v.  Deming,  91  Mich.  481,  51 
N.  W.  1119;  Bateman  v.  Case,  170  Mich. 
617,  186  N.  W.  590;  White  v.  Grand 
Rapids  Co.  190  Mich.  A,  155  N. 

W.  719. 

If  this  was  an  absolute  bequest  to  the 
widow  of  $26,000,  with  the  right  to  use 
and  enjoy  it,  then  no  remainder  could 
be  predicated  upon  it. 

Jones  V.  Jones,  25  Mich.  402 ;  McKim 
T.  Harwood,  129  Mass.  75;  Bradley  t. 
Warren,  104  Me.  423,  72  Atl.  173;  Gal- 
ligan  V.  McDonald,  200  Mass.  299,  128 
Am.  St.  Rep.  421,  86  N.  E.  304;  Stowell 
V.  Hastings,  69  Vt.  494,  59  Am.  R^. 
748,  8  Atl.  738;  Halliday  v.  Stickler,  78 
Iowa,  888,  43  N.  W.  228;  Brewster  v. 
Douglas,  —  Iowa,  — ,  80  N.  W.  804; 
Hambol  v.  -Hambel,  109  Iowa,  469,  80 
N.  W.  S28;  TarbeU  Smith,  125  Iowa, 
388,  101  N.  W.  118;  Hall  v.  Palmer, 
87  Va.  364,  11  L.R.A.  610,  24  Am.  St 
Rep.  653, 12  S.  £.  618;  Moran  v.  Moran, 
143  Mich.  322,  5  L.R.A.(N.S.)  323,  114 
Am.  St.  Rep.  648,  106  N.  W,  206;  Brad- 
ley V.  Carnes,  94  Tenn.  27,  45  Am.  St. 
Rep.  696,  27  S.  W.  1007. 

The  general  rule  of  acceleration  ap- 
pears to  be  that  the  rejected  legacy 
should  be  invested  and  the  earnings  ap- 
plied to  make  up  for  the  loss  to  the  dis- 
appointed legatee. 

1  Pom.  Eq.  Jur.  2d  ed.  §§  617,  780- 
866;  1  Woemer,  Administration,  273; 
Jones  V.  Knappen,  63  Vt.  391, 14  L.R.A. 
293,  22  Atl.  630;  Latta  v.  Brown,  96 
Tenn.  343,  31  L.R.A.  840,  34  S.  W.  417; 
Jennings  t.  Jennings,  21  Ohio  St.  56; 
Colvert  T.  Wood,  93  Tenn.  454,  25  S. 
W.  963;  McReynolds  v.  Counts,  9  Gratt. 
242;  16  Cyc.  651;  24  Am.  &  Eng.  Enc. 
Law,  2d  ei.  418;  Miller  v.  Miller,  91 
Kan.  1,  L.U.A.1915A,  674,  136  Pac.  963, 
Ann.  Gas.  1917 A,  918;  Cotton  v.  Fletch- 
er, 77  N.  H.  216,  90  Atl.  510,  Ann. 
Caa,  1915A,  1225;  Hayward  v.  Spauld- 
ing,  75  N.  H.  92,  71  Atl.  219;  Wake- 
field V.  Wakefield,  256  111.  296, 100  N.  E. 
275,  Ann.  Cas.  1913E,  414;  Miller  v. 
Rowan,  251  III.  344,  96  N.  E.  285; 
Carper  v.  Crowl,  149  111.  465,  36  N.  E. 
1040;  Bell  v.  Nye,  255  111.  283,  42  L.R.A. 
(N.S.)  1127,  99  N.  E.  610;  2  Alexander, 
Wills,  838;  Holdren  t.  Holdrei^  16 


L.R.A.<N.S.)  276.  note;  Hinkley  v. 
House  of  Refuge,  40  Md.  461,  17  Am. 
Rep.  617;  2  Story,  Eq.  Jar.  1083. 

Fellows,  J.,  delivered  the  opinion 

of  the  court : 

This  case  involves  the  construc- 
tion of  the  will  of  William  J.  Sellick, 
late  of  Paw  Paw,  Van  Buren  county, 
and  the  effect  as  between  certain  of 
the  legatees  of  the  election  of  the 
widow  to  take  under  the  statute. 
Mr.  Sellick  left  real  estate  inven- 
toried at  $8,500,  and  personal  prop- 
erty inventoried  at  upwards  of 
$176,000.  He  left  a  widow,  Caroline 
Sellick,  and  one  son,  William  R.  Sd- 
lick,  the  plaintiff,  now  grown  to  man- 
hood, who  was  the  child  of  a  former 
wife.  He  also  left  collateral  kindred, 
including  the  defendants  Arthur  F. 
Sellick,  a  nephew,  and  Gertrude 
Sellick,  a  niece.  To  his  collateral 
kindred  other  than  defendants  he 
gave  varying  sums  aggregating 
$15,000.  By  the  second  clause  of 
his  will  he  gave  to  each  of  the  de- 
fendants $5,000.  The  first  clause  of 
his  will  is  as  follows:  "I  give,  de- 
vise, and  bequeath  to  my  wife,  Caro- 
line Sellick,  twenty-five  thousand 
dollars  ($25,000),  to  be  used  and 
enjoyed  by  her  during  her  life,  and 
at  her  death  to  be  equally  divided 
between  my  nephew,  Arthur  F. 
Sellick,  and  my  niece,  Gertrude 
Sellick." 

The  residue  of  his  estate  he  gave 
to  his  son,  the  plaintiff.  The  widow 
elected  to  take  under  the  statute. 
The  trial  judge  construed  the  first 
clause  of  the  will,  when  taken  in 
connection  with  the  second  clause, 
which  gave  each  defendant  $5,000, 
and  the  residuary  clause,  as  giving 
the  widow  absolutely  $25,000,  and 
accordingly  held  that  the  defendants 
took  nothing  under  such  clause. 
This  rendered  unnecessary  the  deter- 
mination of  the  other  questions  in- 
volved. From  a  decree  in  accord- 
ance with  these  views  the  defendants 
appeal,  and  it  is  here  urged  by 
their  counsel  that  the  first  clause  of 
the  will  gave  the  widow  a  life  es- 
tate, with  remainder  over  to  them ; 
that  by  the  election  of  the  widow  to 
take  under  the  statute  her  life  es- 
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tate  is  at  an  end,  and  that,  applyinsr 
the  doctrine  of  acceleration  of  re- 
mainders, they  are  now  entitled  to 
Baid  sum  of  $26,000.  On  the  other 
hand,  it  is  insisted  by  counsel  for 
the  appellee  that  the  bequest  to  the 
widow  gave  her  an  absolute  estate; 
that  the  bequest  falls  within  that 
class  of  bequests  controlled  by  Jones 
V.  Jones,  25  Mich.  401,  and  kindred 
cases,  and  that  the  decree  should  be 
affirmed.  It  is  further  insisted  by 
appellee's  counsel  that,  if  we  decline 
to  follow  this  contention  and  accept 
the  view  that  a  life  estate  only  was 
given  the  widow,  still  we  should  not 
apply  the  doctrine  of  acceleration  of 
remainders,  but  that  such  life  es- 
tate, given  to  the  widow  by  the  will, 
should  be  sequestered  to  reimburse 
the  plaintiff  in  part  for  the  deple- 
tion of  his  bequest  occasioned  by  the 
payment  out  of  it  of  the  sums  neces- 
sary to  make  up  the  widow's  statu- 
tory share.  In  short,  that  he  is 
known  in  the  law  as  a  disappointed 
legatee,  and  that  the  doctrine  of  ac- 
celeration of  remainders  should  not 
be  adopted  at  the  expense  of  disap- 
pointed legatees. 

We  are  not  disposed  to  take  time 
or  space  in  differentiating  between 
the  instant  case  and  Jones  v.  Jones, 
supra,  and  kindred  cases.  Under  the 
repeated  decisions  of  this  court,  the 
clause  of  Mr.  Sel- 
lick's  will  above 
quoted  gave  the 
widow  the  use  of 
$25,000  for  her  life,  a  life  estate, 
and  it  gave  her  no  more.  Glover  v. 
Raid,  80  Mich.  228,  45  N.  W.  91; 
Gadd  v.  Stoner,  113  Mich.  689,  71 
N.  W.  1111;  Farlin  v.  Sanborn,  161 
Mich.  615, 137  Am.  St.  Rep.  526, 126 
N.  W.  634;  Re  Moor,  163  Mich.  863, 
128  N.  W.  198;  Bateman  v.  Case, 
170  Mich.  617,  136  N.  W.  590;  La- 
berteaux  v.  Gale,  196  Mich.  150, 162 
N.  W.  968.  The  opinions  in  these 
cases,  together  wiUi  the  authorities 
cited  in  them,  establish  beyond 
doubt  that  under  the  language 
found  in  this  clause  Caroline  Sellick 
took  but  the  life  use  of  $25,000. 
While  it  is  true  that  the  entire  will 
must  be  considered,  we  find  nothing 
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at  variance  from  this  conclusion  in 
any  of  its  provisions.  The  fact  that 
the  testator  gave  each  of  the  defend- 
ants $5,000,  to  be  paid  presently,  in 
no  way  modifies  the  plain  unam- 
biguous language  of  clause  1  by 
which  he  gave  them  $25,000,  to  be 
paid  upon  the  death  of  his  wife. 

This  brings  us  at  once  to  the  in- 
teresting and  novel  questions  in  the 
case.  It  must  be  conceded  at  the 
outset  that  the  decisions  of  the  court 
of  last  resort  of  the  state  of  Penn- 
sylvania sustain  the  contention  of 
defendants'  counsel  unequivocally. 
Coover's  Appeal,  74  Pa.  143;  Fer- 
guson's Estate,  138  Pa.  208,  20  Atl. 
945 ;  Vance's  Estate,  141  Pa.  201, 12 
L.R.A.  227,  23  Am.  St.  Rep.  267,  21 
Atl.  643.  Is  the  rule  laid  down  by 
the  Pennsylvania  court  supported 
by  the  weight  of  authority  and  by- 
equitable  principles?  Should  the 
doctrine  of  acceleration  of  remain- 
ders be  applied  where  by  its  appli- 
cation the  remainderman  gets  more 
than  the  will  gave  to  him,  and  lega- 
tees, either  specific  or  residuary,  get 
less?  To  these  questions  we  shall 
now  direct  our  attention. 

Some  support  is  given  defendants' 
contention  by  the  holding  of  the 
court  of  appeals  of  Kentucky  in 
Church  Home  v.  Morris,  99  Ky.  317, 
86  S.  W.  2.  But  in  that  case  it  was 
said:  "There  is  no  reason  what- 
ever, in  this  case,  to  depart  from 
the  direct  command  of  the  testator 
to  distribute  this  estate  in  the  man- 
ner in  which  he  directs  it  to  be  done. 
It  might  be  different  if  an  intention 
was  apparent  to  benefit  certainly 
the  residuary  legatees,  and  the  bulk 
of  the  estate  was  expected  to  be  left 
for  them.  In  such  event,  they,  and 
not  others,  could  be  said  to  be  the 
chief  objects  of  the  testator's 
bounty,  and  they  would  be  protect- 
ed, not  because  it  would  be  equi- 
table or  just,  but  because  such  was 
the  intention  of  the  testator." 

And  Sherman  v.  Baker,  20  R.  I. 
446,  40  L.R.A.  717,  40  Atl.  11 ;  Bean 
V.  Hart,  62  Ala.  308;  Slocum  v. 
Hagaman,  176  III.  533,  62  N.  E.  332, 
and  Adams  v.  Gillespie,  55  N.  C. 
(2  Jones,  Eq.)  244,  give  color  to  de- 
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cases  only  consider  the  general  doc- 
trine of  acceleration  of  remainders, 
and  do  not  determine  that  such  doc- 
trine should  be  applied  where,  bjr  an 
election  not  to  take  nnder  the  will, 
other  legacies  to  other  legatees  are 
diminished. 

That  the  determination  of  the  life 
estate  by  act  other  than  the  death 
of  the  l£Ee  tenant  is  as  effective  to 
let  the  remainderman  into  posses- 
sion as  the  death  of  the  life  tenant, 
that  the  time  of  taking  possession  is 
accelerated  by  such  act,  is  generally 
recognized  in  this  country  and  in 
England.  Thus  in  JuII  v.  Jacobs,  35 
L.  T.  N.  S.  153,  the  testator  gave  a 
life  estate  to  his  daughter,  with  re- 
mainder over  to  her  children  on  their 
becoming  of  age.  The  daughter 
witnessed  the  will,  thus  incapacitat- 
ing her  from  taking  the  life  estate. 
The  life  estate  having  failed  from 
this  fact,  it  was  held  that  the  chil- 
dren who  took  the  fee  should  be  let 
into  possession  at  once,  Vice  Chim- 
cellor  Malins.  remarking:  "Then, 
taking  away  her  life  estate,  does  that 
cause  an  intestacy  as  to  the  life,  or 
an  acceleration  of  the  estate  in  re- 
mainder? It  is  clear  that  the  chil- 
dren are  postponed  because  of  the 
mother's  life  estate,  but  if  she  does 
not  take  the  life  estate,  why  should 
they  be  postponed?  It  is  a  mere 
accident,  through  ignorance  on  the 
part  of  the  testator,  and  I  think 
that,  as  the  tenant  for  life  cannot 
take,  the  reason  for  postponing  the 
children  ceases." 

In  the  caseof  Lainson  v.I^ainson, 
18  Beav.  1,  62  Eng.  Reprint^  1,  23 
L.  J.  Ch.  N.  S.  170.  17  Jur.  1044,  2 
Week.  Rep.  82, 1  Eng.  Rul.  Cas.  194, 
the  testator  gave  an  estate  for  life 
to  A.,  and  on  his  decease  to  B.  in 
tail.  By  a  codicil  he  revoked  the  de- 
vise to  A.  It  was  held  that  the  estate 
of  B.  was  accelerated,  and  that  he 
took  at  once.  A  similar  result  was 
reached  on  a  similar  state  of  facts 
In  Eavestaff  v.  Austin,  19  Beav. 
591,  52  Eng.  Reprint,  480.  But  it 
has  also  been  held  in  England  that 
where  the  heir  takes  against  the 
will  under  which  he  received  con- 
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But  some  of  these    siderable  benefit,  those  devisees  and 


legatees  disappointed  by  such  elec- 
tion may  not  have  a  lien  upon  the 
estate,  but  may  require  such  heir  to 
account  for  the  whole  amount  re- 
ceived by  him  under  the  will.  Green- 
wood V.  Penny,  12  Beav.  408,  50 
Eng.  Reprint,  1115. 

This  court  has  recognized  the  doc- 
trine of  acceleration  of  remainders 
upon  the  termination  of  the  life  es- 
tate of  the  widow  by  her  election  to 
take  under  the  statute.  Re  Schulz, 
113  Mich.  692,  71  N.  W.  1079.  But 
that  was  a  case  where  none  of  the 
legatees  were  in  any  way  harmed  by 
the  application  of  the  doctrine.  By 
the  election  of  the  widow  to  take  un- 
der the  statute  their  bequests  were 
proportionately  diminished,  and  by 
the  acceleration  of  their  remainders 
they  were  proportionately  reim- 
bursed. 

The  supreme  court  of  Ohio  in 
Millikin  v.  Welliver,  37  Ohio  St 
460,  has  also  recognized  the  doctrine 
of  acceleration  of  remainders.  But 
that  case,  like  the  Schulz  Case,  did 
not  involve  a  disappointed  legatee 
whose  legacy  was  depleted  to  make 
up  the  sum  ptud  to  the  widow  for 
her  statutory  right.  This  was  point- 
ed out  by  that  court  in  the  later 
case  of  Holdren  v.  Holdren,  78  Ohio 
St.  276,  18  L.R.A.(N.S.)  272,  85  N. 
E.  537,  where  the  court  quoted  from 
the  former  case  and  said :  "This  hold- 
ing is  based  upon  the  doctrine  of  ac- 
celeration, but  it  must  be  under- 
stood as  limited  to  cases  in  which 
that  doctrine  is  applicable;  other- 
wise it  is  too  broad.  In  that  case 
there  was  no  disappointed  legatee, 
but  all  of  the  estate  went  to  the  re- 
mainderman. It  is  well  settled, 
when  a  widow  elects  not  to  take 
under  a  will,  but  to  take  under  the 
law,  her  portion  under  the  will  will 
be  sequestered  to  compensate  those 
beneficiaries  under  the  will  whose 
shares  are  cut  down  by  her  elec- 
tion." 

And  this  is  but  a  reiteration  of 
the  early  case  of  Jennings  v.  Jen- 
nings, 21  Ohio  St,  56. 

So  likewise  the  court  of  appeals 
of  Maryland  recognized  the  doctrine 
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of  acceleration  of  remainders 
(Randall  v.  Randall.  85  Md.  430.  37 
Atl.  209) ,  but  declined  to  apply  it  in 
a  case  somewhat  similar  to  the  in- 
stant case  (Hinkley  v.  House'  of 
Refuge,  40  Md.  461,  17  Am.  Kep. 
617).  Considering  the  rule,  it  was 
there  said :  "But.  while  this  is  the 
general  rule,  it  is  modified  under 
certain  circumstances  by  the  appli- 
cation of  the  principles  of  equity, 
where  it  is  apparent  that  the  event 
producing  the  acceleration  of  the 
time  for  vesting  the  remainder  in 
possession  is  not  contemplated  by 
the  will,  and  the  result  produced 
would  contravene  the  intention  of 
the  testator.  In  this  case,  it  is  mani- 
fest that  it  was  never  contemplated 
by  the  testator  that  the  legacies  now 
claimed  as  payable  presently  should 
be  paid  before  the  death  of  his 
widow.  The  r^unciation  by  the 
widow  is  an  event  not  provided  for 
by  the  will ;  and  as  by  that  event  a 
certain  portion  of  the  principal  or 
corpus  of  the  estate  is  withdrawn 
from  the  trust  intended  for  the  ben- 
efit of  the  children  of  the  daughter 
and  sister  of  the  testator,  it  is  but 
equitable  that  they  should  be  in- 
demnified or  compensated  as  far  as 
can  be  by  the  appropriation  of  the 
benefit  renounced  by  the  widow. 
This  is  not  an  application  to  compel 
an  election,  but  to  have  declared  the 
effect  of  an  election  already  made; 
and  in  such  case  the  general  and 
well-established  principle  applies 
that  a  court  of  equity  will  assume 
jurisdiction  to  sequester  the  benefit 
intended  for  the  refractory  donee, 
in  order  to  secure  compensation  to 
those  disappointed  by  tJie  election." 

And  in  the  later  case  of  Re 
Rogers,  97  Md.  674,  55  Atl.  679,  the 
Maryland  court  again  declined  to 
apply  the  doctrine,  because  so  to  do 
would  be  contrary  to  the  intent  of 
the  testator. 

The  supreme  court  of  New  Hamp- 
shire, in  a  case  similar  to  the  Schulz 
Case  (Parker  v.  Ross.  69  N,  H.  213, 
45  Atl.  576),  applied  the  doctrine  of 
acceleration  of  remainders,  but 
when  that  court  had  before  it  the 
question  of  a  disappointed  legatee 


whose  estate  had  been  diminished 
by  the  Section  of  the  widow,  and 
such  diminution  differed  in  propor- 
tions from  other  legatees  (Cotton  v. 
Fletcher.  77  N.  H.  216.  90  Atl.  510, 
Ann.  Cas.  1916A,  1226).  the  doc- 
trine contended  for  by  the  plaintiff 
here  was  applied,  and  the  estate 
given  the  refractory  legatee  by  the 
will  was  held  for  the  purpose  of  in- 
demnifying the  disappointed  lega- 
tee. 

In  the  case  of  Jones  v.  Knappen, 
63  Vt.  391.  14  L.R.A.  293.  22  Atl. 
630.  the  court  had  before  it  a  case 
quite  similar  to  the  instant  case. 
We  quote  from  the  syllabus :  "The 
election  of  the  widow,  who  is  made 
life  tenant  of  her  husband's  proper- 
ty, to  take  against  his  will,  does 
not  accelerate  the  time  for  distribu- 
tion so  that  it  may  be  made  during 
her  lifetime,  where  the  remainder  is 
to  be  divided  between  specific  and 
residuary  devisees,  and  the  result  of 
her  election  would  work  inequity  by 
diminishing  the  residuary,  and  leav- 
ing the  specific  devisees  to  be  paid 
in  full." 

In  this  case  the  court  quotes  the; 
following  from  Woerner  on  Admin- 
istration, 119:  "The  rejection  by 
the  widow  of  the  provisions  made 
for  her  by  will  generally  results  in 
the  diminution  or  contravention  of 
devises  and  legacies  to  other  parties. 
The  rule  in  such  case  is  that  liie  de- 
vise or  legacy  which  tile  widow 
rejects  is  to  be  applied  in  compensa- 
tion of  those  whom  her  election  dis- 
appoints," and  then  says:  "The 
controlling  and,  we  think,  the  more 
reasonable  principle  announced  in 
most  of  these  cases  is  the  one  ex- 
pressed by  Woerner.  supra,  viz..  to 
use  the  renounced  devises  and  lega- 
cies given  by  the  will  to  the  widow 
to  compensate,  as  far  as  may  be,  the 
devises  and  legacies  diminished  by 
ouch  renunciation.  When  the  re- 
maindermen are  affected  pro  rata 
by  such  renunciation,  acceleration 
of  the  enjoyment  of  their  devises  or 
legacies,  diminished  proportionally, 
will  equitably  compensate  them,  so 
far  as  possible,  for  such  diminution. 
But  in  this  case  acceleration  of  en- 
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pecuniary  legacies,  to  the  detriment 
of  the  rcssiduaty  legatees,  whose 
shares  only  are  diminished  by  the 
renunciation.  Applying  the  princi- 
ple stated,  the  life  use  of  the  prop- 
erty giveai  by  tlie  will  to  the  widow, 
and  renounced  her,  should  be 
used  to  compensate  the  residuary 
legatees,  the  next  of  kin  of  the  tes- 
tator and  of  his  wife." 

Another  quite  similai*  case  to  this 
one  is  that  of  Firth  v.  Denny,  2 
Allen,  468.  We  quote  the  syllabus : 
"A  testator  in  his  will,  after  various 
absolute  devises  and  bequests,  di- 
rected a  certain  sum  to  be  invested, 
and  the  income  thereof  to  be  paid  to 
his  wife  during  her  life,  aiid,  after 
her  death,  to  be  distributed  among 
various  legatees  in  certain  specilied 
sums,  and  gave  the  rest  of  his  estate 
to  his  residuary  legatees.  He  died 
without  leaving  issue,  and  hia  widow 
waived  the  provisions  of  the  will  in 
her  behalf,  and  thereby  became  en- 
titled to  a  larger  share  of  his  estate 
than  tife  will  gave  her.  Held,  that 
the  residuaiy  legatees  are  entitled, 
during  the  life  of  the  widow,  to  the 
income  of  the  fund  provided  for  her, 
and  after  her  death  the  principal 
should  go  to  the  legatees  named  in 
the  will,  in  like  manner  as  if  the 
widow  had  accepted  the  provisions 
therein  made  for  her." 

See,  from  the  same  court,  Bran- 
denburg v.  Thorndike,  139  Mass. 
102,  28  N.  £.  676. 

In  McReynolds  v.  Counts,  9  Gratt. 
242,  the  court  had  before  it  the  ques- 
tion here  involved.  The  widow  had 
renounced  the  provisions  of  the  will, 
and  it  was  determined  that  the  dis- 
appointed legatees  were  entitled  to 
the  estate  renounced  for  the  pur- 
pose of  reimbursing  them  the 
amount  of  their  disappointment,  and 
such  estate  was  placed  under  the 
control  of  the  court  for  such  pur- 
pose. 

Mr.  Pomeroy  in  his  work  on 
Equity  Jurisprudence  (1  Pom.  Eq. 
Jur.  4th  ed.  §  517)  says,  in  consid- 
ering the  question  of  elections: 
"The  other  parties  interested  as 
donees  under  the  instrument  creat-- 
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ing  the  necessity  for  an  election  are 
affected  by  it,  when  made,  in  the 
following  manner:  If  the  person 
on  whom  the  duty  of  electing  rests 
elects  to  take  in  conformity  with  the 
will  or  other  instrument  of  dona- 
tion, he  thereby  relinquishes  his  own 
property,  and  must  release  or  con- 
vey it  to  the  donee  upon  whom  the 
instrument  had  assumed  to  confer 
it.  If  he  elects  against  the  will  ©r 
other  instrument  of  donation,  he 
thereby  retains  his  own  property, 
and  must  compensate  the  disap- 
pointed donee  out  of  the  estate  given 
to  himself  by  the  donor.  A  court  of 
equity  will  uien  sequester  the  bene- 
fits intended  for  the  electing  bene- 
ficiary, in  order  to  secure  compen- 
sation to  those  persons  whom  his 
election  disappoints.  This  rule  is 
applied  in  many  of  the  American 
cases  cited  below  to  elections  made 
by  vridows  in  favor  of  their  dower 
and  against  the  testamentary  pro- 
visions, whereby  the  interests  of 
other  devisees  were  disturbed.  Such 
disappointed  devisees  are  held  en- 
titled to  compensation  out  of  the 
benefits  intended  to  be  conferred  by 
the  will  on  the  widow,  but  which  she 
had  rejected." 

See  also  Timberlake  v.  Parish,  5 
Dana,  346;  Wakefield  v.  Wakefield, 
256  111.  296, 100  N.  E.  275,  Ann.  Cas. 
1913E,  414;  Fox  v.  Rumery,  68  Me. 
121;  Lovell  v.  Charlestown,  66  N. 
H.  584,  32  Atl.  160;  Ford  v.  Ford, 
70  Wis.  19.  64,  6  Am.  St.  Rep.  117, 
83  N.  W.  188;  Colvert  v.  Wood,  93 
Tenn.  454,  26  S.  W.  963 ;  Miller  v. 
Miller,  91  Kan.  1,  L.R.A.1915A, 
671, 136  Pac.  953,  Ann.  Cas.  1917A, 
918 ;  Latta  v.  Brown,  96  Tenn.  343, 
31  L.R.A.  840,  34  S.  W.  417 ;  Carper 
V.  Growl,  149  111.  465,  36  N.  E.  1040 ; 
Wood  V.  Wood,  1  Met.  (Ky.)  512;  2 
Alexander,  Wills,  §§  837,  838;  1 
Woemer,  Administration,  p.  293,  2d 
ed.,  and  notes  in  12  L.R.A.  227;  14 
L.R.A.  293;18  L.R.A.(N.S.)  272; 
27  L.R.A.(N.S.)  602;  L.R.A.1915A, 
671,  and  Ann.  Cas,  1913E,  416. 

We  are  persuaded  that  under  the 
great  weight  of  authority  the  con- 
tention of  plaintiff's  counsel  in  this 
regard  must  prevail.  While  the 
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doctrine  of  acceleration  of  the  time 
of  taking  effect  of  the  remainder 
upon  the  termination  of  the  life  es- 
tate by  act  other  than  the  death  of 
the  life  tenant  (i.  e.,  by  the  election 
of  the  widow  to  take  under  the  stat- 
ute) must  be  recognized  and  op- 
plied  in  proper  cases,  such  doctrine 
should  not  be  applied  where,  by  the 
.  election,  a  portion 
wUiM  m«  only  of  the  legacies 
are  diminished  in 
order  to  make  up 
the  amount  required  by  the  statute 
to  satisfy  the  widow's  statutory 
rights.  And  that  this  should  be  true 
whether  the  legacy  diminished  be  a 
specific  or  a  residuary  one.  Under 
such  circumstances  the  disappointed 
legatee  may,  in  a  court  of  equity, 
compel  the  ^sequestration  of  the 
legacy  to  the  refractory  legatee  for 
the  purpose  of  diminisMng  the 
amount  of  his  disappointment. 

Manifestly  this  is  in  consonance 
with  equitable  principles.  In  the 
instant  case  the  residuary  fund 
given  to  the  plaintiff  has  been  di- 
minished by  many  thousand  dollars 
in  order  to  discharge  the  claim  of 
the  widow  resulting  from  her  elec- 
tion. To  adopt  defendants'  claim 
would  give  to  them  the  $25,000 
many  yean  before  the  time  fixed  by 
the  testator  for  its  payment.  They 


would  not  only  receive  the  amount 
given  them  by  the  will,  but  they 
would  also  receive  the  widow's  life 
estate  renounced  by  her  to  the  dis- 
advantage of  the  plaintiff.  E^qui- 
table  principles  do  not  require  tiiat 
this  should  be  done. 

We  are  asked  to  fix  the  present 
worth  of  the  widow's  life  use  of  the 
$25,000  with  a  view  of  finally  clos- 
ing the  estate  and  disposing  of  all 
matters  at  once.  The  parties  inter- 
ested are  all  of  age,  and  may  make 
such  adjustoient  as  they  may  desire, 
but  we  do  not  feel  empowered  to  fix 
the  present  worth  of  the  widow's  use 
and  direct  its  present  payment.  We 
see  no  occasion,  however,  to  longer 
hold  the  estate  open.  A  trustee  may 
be  appointed  to  handle  this  fund  of 
$25,000.  He  shall  annually  pay  the* 
income  thereon  to  the  plaintiff  dur- 
ing the  life  of  the  widow,  and  upon 
her  death  pay  the  corpus  to  defend- 
ants in  equal  shares. 

It  follows  that  the  decree  must  be 
reversed,  aiid  one  here  entyed  in 
conformity  with  this  opinion.  The 
defendants  will  recover  costs  of  this 
court.  Neither  party  will  recover 
costs  of  the  Circuit  Court. 

Bird,  Ch.  J.,  and  Ostrander, 
Moore,  Steere,  Brocrice,  Stone,  and 
Knhn,  JJ.,  concur. 


ANNOTATION. 

Compensation  of  legatees  disappointed  by  another's  election  against  die  wiU» 
out  o£  the  renoimced  proviaion. 


Ordinarily,  if  a  testator  has  attempt- 
ed to  dispose  of  property  not  his  own 
and  has  also  given  a  beneiit  to  the  per- 
son to  whom  that  property  belonged, 
the  legatee  or  devisee  accepting  the 
benefit  so  given  to  him  must  make  good 
the  testator's  attempted  disposition.  If 
he  insists  on  retaining  his  own  proper- 
ty which  the  testator  has  attempted 
to  give  to  another  person,  equity  will 
appropriate  the  gift  made  to  him,  so 
far  as  may  be  necesaaiy,  for  the  pur- 
pose of  making  satisfaction  out  of  it 
to  the  persons  whom  he  has  disap- 
pointed by  the  assertion  of  his  rights. 

Connecticut.  —  Farmington  Sav. 


Bank  v.  Curran  (1899)  72  Conn.  342, 
44  Atl.  473. 

Ulinoia.  —  Wllbanks  v.  Wilbanks 
(1856)  18  111.  17;  Carper  v.  Crowl 
(1894)  149  III.  465,  36  N.  E.  1040; 
Dunshee  v.  Dunshee  (1914)  263  111. 
188,  104  N.  E.  1100  (obiter)  affirming 
182  111.  App.  594. 

Maryland.  —  Marriott  v.  Badger 
(1864)  5  Md.  306. 

Minnesota. — ^Brown  v.  Brown  (1890) 
42  Minn.  270,  44  N.  W.  260. 

New  Jersey.  —  Young  v.  Young 
(1893)  51  N.  J.  Eq.  491,  27  Atl.  627; 
Hattersley  v.  Bissett  (1893)  61  N.  J. 
Eq.  697,  40  Am.  St  Rep.  632,  29  AtL 
187. 
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New  York.— Havens  8ack«tt 
(1867)  IB  N.  Y.  865. 

Ohio.— Bebout  v.  Quick  (1909)  81 
Ohio  St.  196,  90  N.  E.  162. 

PennsylTania.  —  Lewis  Lewis 
(1850)  13  Pa.  79,  53  Am.  Dec.  443; 
Armstrong  v.  Walker  (1892)  150  Pa. 
685,  25  Atl.  53;  Cooley  t.  Houston 
(1911)  229  Pa:  496,  78  Atl.  1129,  sub- 
sequent appeil  ia  (1916)  247  Pa.  690, 
93  Atl.  624. 

SouUi  CaToHna.^ — Lawton  v.  Hunt 
(1850)  23  S.  C.  Eq.  (4  StrobhO  1. 

Tennessee. — Colvert  v.  Wood  (1894) 
93  Tenn.  454, 25  S.  W.  963;  Johnston  t. 
Osmont  (1900)  —  Tenn.  — .  59  8.  W. 
644. 

Virginia.  —  Kinnard  Williams 
<1836)  8  Leigh,  400,  81  Am.  Dec.  6^. 

England.  —  Whistler  v.  Webster 
(1794)  2  Ves.  Jr.  867,  30  Eng.  Reprint, 
676,  2  Revised  Rep.  260,  10  Eng.  Rul. 
Cas.  316;  Cavan  Pulteney  (1796)  2 
Ves.  Jr.  544,  80  Eng.  Reprint,  768; 
Green  v.  Green  (1816)  19  Ves.  Jr.  669, 
34  Eng.  Reprint,  612,  2  Meriv.  95,  35 
Eng.  Reprint,  873;  Dillon  v.  Parker 
(1818)  1  Swanst.  359,  36  Eng.  Reprint, 
422,  1  Wils.  Gh.  253,  87  Eng.  Re- 
print, 110,  18  Revised  Rep.  72;  Ker  v. 
Wauchope  (1819)  1  Bligfa,  1,  4  Eng. 
Reprint,  1;  Gretton  v.  Ilaward  (1819) 
1  Swanst.  409,  36  Eng.  Reprint,  443; 
Howells  v.  Jenkins  (1863)  1  De  G.  J. 
&  S.  617,  46  Eng.  Reprint,  244,  32  L.  J. 
Ch.  N.  S.  788,  9  L.  T.  N.  S.  184,  2  New 
Reports,  539,  11  Week.  Rep.  1050; 
Rogers  v.  Jones  (1876)  L.  R.  3  Ch. 
Div.  688;  Re  Hancock  [1905]  1  Cfa.  16, 
74  L.  J.  Ch.  N.  S.  69,  53.Week.  Eep. 
89,  91  L.  T.  N.  S.  737. 

This  principle  is  also  applied  In 
-cases  where  a  surviving  husband  or 
wife  is  required  to  elect  between  the 
provision  made  by  the  will  and  the  pro- 
vision made  by  law;  so  where  the 
result  of  an  election  to  take  against 
the  will  has  the  effect  to  impair  gifts 
made  to  other  legatees  or  devisees,  the 
renounced  provision  is,  ordinarily, 
first  to  be  applied  to  the  indemnifirijag 
of  such  legatees  or  devisees. 

Alabama. — Dean  t.  Hart  (1878)  62 
Ala.  308.  .  . 

Illinois.  —  Wakefield  v.  Wakefield 
,  (1912)  256  111.  296, 100  N.  B.  275,  Ann. 


Gas.  1913E,  414;  Pace  v.  Pace  (1916) 
271  111.  114,  110  N.  E.  878. 

Kentucky. — ^Timberlake  Parish 
(1837)  6  Dana,  346;  Wood  v.  Wood 
(1859)  1  Met  512. 

Maine. — Adams  v.  Legzoo  (1913) 
111  Me.  302,  89  Atl.  68. 

Maryland. — ^Hinkley  v.  House  of 
Refuge  (1874)  40  Md.  461, 17  Am.  Rep. 
617. 

Massachusetts.  —  Firth  v.  Denny 
(1861)  2  Allen,  468;  Sawyer  v.  Free- 
man (1894)  161  Mass.  543,  87  N.  £. 
942;  Shreve  v.  Shreve  (1900)  176 
Mass.  456,  67  N.  B.  686. 

New  Hampshire. — (Totton  v.  Fletch- 
er (1914)  77  N.  H.  216,  90  Atl.  610. 
Ann.  Cas.  igi5A,  1225. 

New  York.— Sarles  v.  Sarles  (1887) 
19  Abb.  N.  C.  822;  Tehan  v.  Tehan 
(1894)  88  Hun,  868,  31  N.  Y.  Supp. 
961;  Re  Lawrence  (1902)  37  Misc.  702, 
76  N.  Y.  Supp.  653;  Kirchner  v.  Kirch- 
ner  (1911)  71  Misc.  67, 127  N.  Y.  Supp. 
399 

Ohio.— Maskell  v.  Goodall  (1858)  2 
Disney,  282;  Jennings  v.  Jennings 
(1871)  21  Ohio  St.  56;  Holdren  v, 
Soldren  (1908)  78  Ohio  St.  276,  18 
L.R.A(N.S.)  276,  85  N.  E.  537;  Dun- 
lap  v.  McCloud  (1911)  84  Ohio  St  272, 
35  L.R.A.(N.S.)  861,  95  N.  E.  774;  Wil- 
son V.  Hall  (1892)  6  Ohio  a  C.  670,  3 
Ohio  C.  D.  589. 

Pennsylvania. — Cauffman  v.  Cauff- 
man  (1377)  17  Serg.  &  R.  16;  Sandoe's 
Appeal  (1870)  65  Pa.  314;  Gallai^er's 
Appeal  (1878)  87  Pa.  200;  Heine- 
man's  Appeal  (1879)  92  Pa.  95 ; 
Young's  Appeal  (1884)  108  Fa.  17; 
Batione's  Appeal  (1890)  136  Pa.  307, 20 
Atl.  672;  Vance's  Estate  (1891)  141  Pa. 
201, 12  L.R.A.  227,  23  Am.  St  Rep.  267, 
21  Atl.  643;  Evans's  Estate  (1892)  150 
Pa.  212,  24  Atl.  642,  affirming  (1891) 
8  Lane.  L.  Rev.  321 ;  Mcintosh's  Estate 

(1893)  158  Pa.  628,  27  Atl.  1044,  1047, 
1048;  Portuondo'B  Estate  (1898)  185 
Pa.  472,  38  Ati.  1106;  I^ron's  Estate 

(1894)  16  Pa.  Co.  Ct  353;  CoUins's 
Estate  (1901)  10  Pa.  Dist  R.  249; 
Cummings's  Estate  (1904)  13  Pa.  Dist, 
R.  462:  Gallagher  v.  Gallagher  (1906) 
16  Pa.  Dist.  R.  458;  Heraty's  Estate 
.(1913)  22  Pa.  Dist  R.  847;  Leven- 
good's  Estate  (1909)  38  F^.  Super.  Ct 
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491;  Re  McCombs  (1901)  32  PittsK 
L.  J.  N.  S.  218. 

Rhode  Island. — Sherman  t.  Baker 
(1898)  20  R.  I.  613,  40  Atl.  765. 

Tennessee.— Latta  v.  Brown  (1896) 
96  Tenn.  343,  31  L.R.A.  840,  34  S.  W. 
417;  Meek  v.  Trotter  (1915)  133  Tenn. 
145.  180  S.  W.  176. 

y&naont — Jones  v.  Enappen  (1891) 
63  Vt  391,  14  LJtA.  293,  22  Atl.  630. 

Virginia.  —  Mitchell  v.  Johnson 
(1835)  6  Leigh,  461;  McReynolds  v. 
Counts  (1852)  9  Gratt.  242;  Findley 
V.  Findley  (1854)  11  Gratt  434;  Mor- 
riss  V.  Garland  (1883)  78  Va.  215. 

The  principle  upon  which  the  doc- 
trine of  compensation  vests  is  ex- 
plained in  Streatfield  v.  Streatfield 
(1736)  Gas.  t.  Talb.  182,  25  Eng.  Re- 
print. 724,  in  which  it  was  said  by 
Lord  Talbot»  L.  €.:  "When  a  man 
takes  upon  him  to  devise  what  he  has 
no  power  over,  upon  a  supposition  that 
his  will  will  be  acquiesced  under,  this 
court  compels  the  devisee,  if  he  will 
take  advantage  of  the  will,  to  take  en- 
tirely but  not  partially  under  it,  .  .  . 
there  being  a  tacit  condition  annexed 
to  all  devises  of  this  nature  that  the 
devisee  do  not  disturb  the  disposition 
which  the  devisor  hath  made." 

And  in  Bebout  v.  Quick  (1909)  81 
OhiQ  St.  196,  90  N.  £.  162,  it  is  said: 
"The  foundation  of  the  doctrine  is 
the  intention  of  the  author  of  the  in- 
strument. The  intention  extends  to 
the  entire  disposition,  for  the  attempt 
to  dispose  of  the  property  of  another, 
though  ineffectual  as  a  disposition,  is 
clearly  indicative  of  tiiat  intention.  It 
is  to  prevent  the  frustration  of  that  in- 
tention by  the  failure  of  any  of  its 
parts  that  in  cases  of  this  character 
the  donee  is  required  either  to  make 
good  the  attempted  disposition  of  his 
property  or  to  relinquish  the  benefit 
proposed  by  the  instrument," 

In  Cauffman  v.  Cauffman  (1827)  17 
Serg.  &  R.  (Pa.)  16,  it  is  said:  "The 
principal  question  is  whether  such 
taking  induces  absolute  forfeiture,  or 
only  imposes  an  obligation  to  in- 
demnify the  claimants  when  it  disap- 
points them.  In  England,  though 
decisions  and  dicta  have  been  both 
ways,  ihe  latest  authorities  seem  to 
sanction  the  doctrine  of  compensation 


that,  when  a  case  of  election  is  raised, 
it  does  not  give  a  right  to  retain  the 
thing  itself,  though  it  gives  a  right  to 
compensation  out  of  the  thing  devised, 
to  a  legatee  attempting  to  defeat  the 
devise  to  others.  Chancery  would  se- 
quester the  thing  devised,  to  make 
compensation  and  satisfaction  to  tiie 
disappointed  devisee." 

By  the  doctrine  of  sequestration  to 
make  compensation,  the  intention  of 
the  testator,  so  far  as  circumstances 
will  admit,  is  effective;  by  the  doc- 
trine of  forfeiture,  that  intention  in 
many  cases  would  be  defeated.  Ibid. 

In  Vance's  Estate  (1891)  141  Pa. 
201,  12  L.R.A.  227,  23  Am.  St.  Rep. 
2G7,  21  AU.  643,  it  is  said:  "Such 
interference  is  Uie  pure  creation  of 
equity,  and  had  its  origin  in  the  doc- 
trine of  equitable  election,  which  com- 
pelled one  taking  a  benefit  under  a 
will  to  acquiesce  in  other  provisions 
of  the  same  instrument  which  for  any 
reasons  were  not  binding  upon  him. 
Equity  compelled  him  to  elect,  and, 
if  he  chose  to  assert  his  prior  rights 
against  the  will,  the  chancellor  treated 
the  provision  of  the  will  in  his  favor 
as  forfeited,  and  then  used  the  benefit 
created  by  such  provision  as  a  fund 
to  be  administered  so  as  to  carry  out, 
as  nearly  as  might  be,  the  purposes 
of  the  testator,  which  would  otherwise 
fail.  ...  It  was  long  a  debatable 
question  whether  the  refractory  leg- 
atee forfeited  absolutely  all  the  ben- 
efits intended  for  him  by  the  will,  or 
only  so  much  as  might  be  required  to 
make  good  that  part  of  the  scheme  of 
the  testator  which  his  action  had  dis- 
appointed. The  question  can  hardly 
be  said  to  be  entirely  at  rest  yet;  but, 
though  the  foundation  of  the  chan- 
cellor's action  is  a  forfeiture  by  the 
assertion  of  a  conflicting  right,  yet  the 
better  opinion  now  certainly  is  that 
such  fonCeiture  will  be  enforced  only 
so  far  as  may  be  necessary  to  mske 
good  the  failure  of  the  testator's  other 
intent;  in  other  words,  it  is  forfeitore 
only  for  the  purpose  and  to  the  extent 
of  compensation." 

Where  the  provision  given  Is  infe- 
rior in  value  to  that  which  the  refrac- 
tory devisee  has  elected  to  tidce,  so 
t^at  the  disappointed  devisee  must  be 
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a  loser  in  any  event,  the  case  is  not  one 
of  compensation  out  of  the  ffift  made 
by  the  will  to  the  refractory  devisee, 
but  of  forfeiture.  Lewis  v.  Lewis 
(1850)  13  Pa.  79,  63  Am.  Dec.  443. 

The  amount  of  the  compensation 
payable  to  the  legatees  who  are  disap- 
pointed by  the  election  is  to  be  ascer- 
tained at  the  date  of  the  death  of  the 
testator,  and  not  at  the  time  when  the 
election  is  made.  Re  Hancock  [1906] 
1  Ch.  (Eng.)  16,  74  L.  J.  Ch.  N.  S.  69, 
63  Week.  Rep.  89,  91  L.  T.  N.  S,  737. 

In  Obockeb  v.  Csockbb  (reported 
herewith)  ante,  1617,  it  is  said  that  it 
would  seem  that  disappointment  in  ex- 
pectation is  not  the  true  ground  for 
conferring  a  right  to  contribution,  and 
that  such  right  is  raised  only  when,  if 
not  allowed,  ^e  purpose  of  the  will  is 
defeated. 

In  CitocKBi  V.  Crogkeb,  testator 
gave  his  residuary  estate,  boUi  real  and 

personal,  in  trust  to  pay  to  his  wife 
one  third  of  the  net  income  during  her 
life,  to  a  nephew,  a  niece,  and  a  hu- 
mane society  the  sum  of  $1,500  per 
annum,  and  the  balance  of  the  income 
of  the  principal  of  the  trust  estate  to 
the  nephew  and  niece  during  the  term 
of  their  lives.  The  effect  of  the  waiv- 
er by  lAie  widow  and  the  assertion  of 
her  statutory  rights  was  to  reduce  the 
estate  available  for  the  payment  of 
legacies,  the  loss  ultimately  falling 
upon  the  residuary  legatees.  It  was 
held  that  the  income  which,  but  for 
her  waiver,  would  have  gone  to  the 
widow,  and  which  was  undisposed  of 
directly  in  the  event  of  her  election 
against  the  will,  passed  to  the  resid- 
uary legatees  by  the  terras  of  the 
residuary  part  of  the  clause  above  set 
forth,  directing  the  payment  of  the 
"balance  of  the  income"'  to  the  nephew 
and  niece  during  their  lives,  and  that 
the  doctrine  of  compensation  was 
therefore  inapplicable;  the  result  be- 
ing that  upon  the  death  of  the  nephew 
in  the  lifetime  of  the  wife, — in  which 
event  the  testator  directed  that  one 
third  of  the  shwre  of  the  income  which 
tiM  nephew  received  during  his  life- 
time should  go  to  the  survivor,  one 
third  to  the  wife,  and  one  third  to 
certain  charities — there  was  an  intes- 
tacy aa  to  one  half  of  the  one  third 


of  the  share  of  the  income  of  the 
nephew  given  over  to  the  testator's 
wife  upon  the  nephew's  decease.  The 
court  said:  *^his  is  not  a  case  for 
the  application  of  the  rule  as  to  eq- 
uitable compensation  to  legatees  dis- 
appointed in  realizing  the  full  ben- 
efactions provided  by  the  testator  be- 
cause of  his  widow's  waiver  and  the 
consequent  depletion  of  the  share  they 
would  otherwise  receive.  Loss  result- 
ing in  that  way  to  particular  legatees 
ought  to  be  apportioned  as  nearly 
equally  as  may  be  upon  other  legatees 
unless  a  different  purpose  is  estab- 
lished by  the  will.  Firth  v.  Denny 
(1861)  2  Allen  (Mass.)  468;  Plymp- 
ton  V.  Plympton  (1863)  6  Allen 
(Mass.)  178,  But  the  general  rule  in 
this  class  of  cases,'  already  alluded 
to  with  supporting  authorities,  is  that 
there  is  a  presumption  that  such  loss 
was  intended  to  fall  on  the  residuum 
unless  a  different  purpose  is  disclosed 
by  the  will.  This  rule  is  the  one  ap- 
plicable to  the  facts  here  disclosed. 
Reading  the  will  with  all  reference 
to  the  widow  eliminated,  there  is  not 
any  manifest  method  under  the  pres- 
ent circumstances  to  apportion  the 
loss  in  a  way  to  effectuate  a  testamen- 
tary purpose  shown  by  the  words 
used.  It  is  more  consonant  with  the 
general  purpose  of  the  testator,  in 
view  of  the  fixed  rules  of  law  with 
reference  to  which  bis  will  must  be 
interpreted,  not  to  invoke  the  rule 
often  denominated  'Satisfaction  of  dis- 
appointed legatees.'  Indeed  it  would 
seem  that  disappointment  in  expecta- 
tion is  not  the  true  ground  for  con- 
ferring a  right  to  contribution,  and 
that  such  right  is  raised  only  when,  if 
not  allowed,  the  purpose  of  the  will 
is  defeated,  as,  for  example,  in  Shreve 
V.  Shreve  (1900)  176  Mass.  466,  57  N. 
E.  686.  That  case  is  distinguishable 
from  the  case  at  bar.  That  was  a  case 
where,  as  between  two  children  of  the 
testator,  the  will  manifested  a  plain 
purpose  to  make  a  proportional  dis- 
tribution. The  waiver  of  the  wid- 
ow, eonsidered  by  its  effects  alone, 
wrought  a  great  disturbance  of  that 
proportion.  In  order  to  preserve  that 
proportion  and  thus  effectuate  the  in- 
tent of  the  testator,  it  was  necessary 
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to  apply  the  principle  of  satisfaction 
of  disappointed  legatees.  A  somewhat 
similar  decision  is  Adams  t.  Ijegroo 
(1913)  111  Me.  302.  89  Atl.  68.  The 
present  case  is  different  In  tiie  general 
frame  of  the  will." 

Conflict  between  doctrine  of  neoelera- 
ntlan  aad  claim  of  disappointed  lesa- 
tMi  t*  oompensation. 

It  Is  a  general  rale  that,  unless  a 
eontoaiy  intention  on  the  part  of  the 
testator  is  manifest,  an  election  to 
take  against  a  will  by  which  a  life 
interest  is  given  to  the  refractory 
legatee  is  equivalent  to  the  termina- 
tion of  auch  interest,  and  accelerates 
the  gift  over,  upon  the  theory  that  the 
life  estate  or  interest  is  presumably 
to  be  regarded  as  in  the  nature  of  a 
charge  upon  the  gift  over,  the  aboli- 
tion of  which  permits  the  ultimate 
disposition  to  take  immediate  effect 

But  the  claim  of  the  donee  of  the 
gift  over  to  immolate  enjoyment  may, 
where  the  election  to  take  against  the 
will  has  had  the  effect  to  disappoint 
other  legatees  or  devisees,  be  met  by 
the  claim  of  such  beneficiaries  to  be 
compensated  out  of  the  life  estate. 

VHiich  of  these  claims  is  to  take 
precedence  is  wholly  a  matter  of  tes- 
tamentary intention.  Compensation 
cannot  be  claimed  as  a  matter  of  right. 

In  Adams  v.  Legroo  (Me.)  supra,  it 
is  said,  with  reference  to  the  doctrine 
that  a  renounced  testamentary  provi- 
sion for  a  husband  or  wife  may  be 
sequestered  for  the  benefit  of  legatees 
or  devisees  whose  portions  have  been 
diminished  as  a  result  of  the  renuncia- 
tion :  "This  doctrine  is  a  qualification 
of  the  general  rule  that  a  gift  over 
shall  take  effect  upon  the  termination 
of  the  particular  estate  or  interest, 
however  such  termination  is  effected, 
by  holding  that  the  rule  must  yield 
to  an  obvious  intention  to  the  contrary 
deduced  from  the  manifest  purpose  of 
the'  testator  in  the  disposition  of  his 
bounty,  which  it  is  presumed  he  de- 
sired to  have  carried  out  so  far  as 
possible.  Henee,  the  well-settled  prin- 
ciple that  equity  will  interpose,  if 
necessity  requires  it,  to  preserve  a 
superior  or  preferred  intent  of  the  tes- 
tator from  destruction." 

It  should  be 'noted  that,  &ongh  the 


doctrine  of  compensation  may  apetatm 
to  defer  enjoyment,  it  does  not  defer 
vesting.  See  discussion  of  this  point 
in  annotation  appended  to  Young  v. 
Harris,  ante,  480,  on  effect  of  Fail- 
ure or  renunciation  of  the  precedent 
life  estate  given  by  a  will  to  accelerate 
the  vesting  of  a  remainder  limited 
thereon,  where  enjoyment  is  postponed 
by  the  allotmrat  of  dower  or  the  neces- 
sity of  compensating  disappointed  leg- 
atees. 

Where  the  persons  disappointed  by 
the  election  to  take  against  the  will 
are  specific  or  general  legatees  or  dev- 
isees, it  is  clear  that  the  intention  of 
the  testator  is  best  carried  into  effect 
by  seqnestering  the  renounced  provi- 
sion for  their  ben^t,  since,  in  such 
cas^  the  ranainderman  gets  at  least 
what  the  will  gave  him,  while  the ' 
specific  legatees  or  devisees  get  as 
nearly  what  was  given  them  as  the 
magnitude  of  the  renounced  provision 
will  allow.  See  Timberlake  v.  Parish 
(1837)  5  Dana  (Ky.)  346;  Adams  v. 
Legroo  (Me.)  supra;  Cotton  v.  Fletch- 
er (1914)  77  N.  H.  216,  90  Atl.  510, 
Ann.  Cas.  1915A,  1225;  Sarles  v.  Series 
(1887)  19  Abb.  N.  C.  (N.  Y.)  322;  Re 
Lawrence  (1902)  37  Misc.  702,  76  N. 
Y.  Supp.  653;  Wilson  v.  Hall  (1892) 
6  Ohio  C.  C.  570,  3  Ohio  C.  D.  689; 
Sandoe's  Appeal  (1870)  65  Pa,  314; 
Evans's  Estate  (1892)  160  Pa.  212,  24 
Atl.  642;  Mcintosh's  Estate  (1893)  158 
Pa.  628,  27  Atl.  1044;  Re  McGombs 
(1901)  32  Pittsb.  L.  J.  N.  a  (Pa.)  218 ; 
ColUns's  Estate  (1901)  10  Pa.  Dist.  R. 
249;  Cummings's  Estate  (1904)  13  Pa. 
Dist.  R.  462;  Levengood's  Estate 
(1909)  88  Pa.  Super.  Ct.  491;  Herat/a 
Estate  (1916)  22  Pa.  Dist  R.  847; 
Sherman  v.  Baker  (1888)  20  B.  L  618> 
40  Atl.  766;  Latta  V.  Brown  (1896)  96 
Tenn.  843,  31  L.R.A.  840,  34  S.  W.  17. 

In  Shenpan  v.  Baker  (1898)  20  R.  I. 
618,  40  Atl.  765,  it  is  said:  "While 
the  renunciation  of  a  life  estate  ac- 
celerates ^e  estate  in  ranainder,  so 
that  the  remainderman  has  the  rigfat 
to  immediate  possession  if  the  estate 
be  sufficient,  yet,  if  there  is  a  defi- 
ciency, it  would  clearly  violate  th* 
^ipressed  intention  of  Uie  testator  to 
admit  the  remaindermen  to  a  preaent 
division,  vith  the  result  of  compelling 
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legacies  to  await  the  death  of  the  ten- 
ant  in  dower,  which  he  intended  to 
have  paid  at  once,  and  of  advancing 
those  which  he  said  should  be  i»aid 
after  tiie  death  of  his  wife.  Accord- 
ingly, to  adjust  these  conflictiiig  rights 
as  nearly  as  may  be,  it  has  been  held 
that  the  enjojmient  of  income  by  re- 
maindermen should  be  postponed  un- 
til legacies  intended  to  take  effect  at 
once  can  be  made  up." 

That  the  right  to  compensation  oat 
of  the  renounced  provision  is,  howev- 
er, not  absolute,  but  depends  upon  the 
presumed  intention  of  the  testator,  is 
evidenced  in  the  case  of  Snead  v. 
Shreve  (1861)  31  Mo.  416.  There  tes- 
tator, who  had  devised  all  his  real 
estate  in  a  certain  city  to  a  daughter 
and  granddaughter,  devised  his  home 
farm  to  two  other  daughters  and  to 
the  survivors  of  tiiem,  giving  to  his 
wife  the  use  and  profits  of  such  farm 
during  her  natural  life,  or  until  mar- 
riage, and  further  provided  that,  in 
case  his  wife  should  not  accept  the 
provision  and  legacies  made  for  her, 
"the  said  provision  and  legacies  and 
bequests  by  me  hereinbefore  given  and 
intended  her  shall  cease  and  be  null 
to  all  intents  and  pui^osesp  anything 
in  tills,  last  will,  to  the  contraxy 
notwithstanding."  The  widow  re- 
nounced the  provisions  of  the  will,  and 
dower  was  allotted  her  in  part  in  the 
ci^  real  estate  devised  to  the  grand- 
daughter, who  thereupon  sued  to  pro- 
cure compensation  for  the  damages 
caused  by  the  widow's  election.  The 
court,  however,  refused  to  decree  such 
compensation  until  it  should  be  more 
perfeetiy  acquainted  with  the  situa- 
tion, saying:  "It  is  a  rule  of  law  that 
courts,  in  the  intui>retation  of  wills, 
should  endeavor  to  place  themselves 
in  the  situation  of  the  testator,  and 
avail  themselves  of  all  the  knowledge 
he  possessed  in  relation  to  his  family 
and  estate  which  would  furnish  any 
aid  in  ascertaining  his  intention. 
From  a  want  of  knowledge  of  the  net 
annual  value  of  the  provisions  made 
fpr  the  support  of  the  widow  and  of 
her  infant  children  during  minority, 
we  are  embarrassed  in  l^e  construc- 
tion of  this  will.  The  provision  for 
the  support  of  minor  children  has  been 
S  A.L.R.— 108. 


diminished  by  the  portion  taken  by 
the  widow  for  her  dower.  If  the  com- 
pensation claimed  by  the  plaintiffs 
would  take  away  a  support  for  the 
children  or  child  during  minority,  a 
plain  Intention  on  the  part  of  the  tes- 
tator to  do  this,  or  some  rule  of  law, 
would  only  warrant  the  court  in  giv- 
ing an  interpretation  to  the  will  that 
would  cause  such  a  result  On  the 
other  hand,  if  the  compensation  de- 
manded can  be  awarded  without  de- 
priving the  minor  child  of  an  adequate 
support,  and  thus  leave  it  in  as  advan- 
tageous a  state  as  though  the  will  had 
not  been  renounced  by  Mrs.  Shreve, 
there  would  seem  to  be  no  great  hard- 
ship in  it." 

And  in  Sawyer  v.  Freeman  (1894) 
161  Mass.  543,  87  N.  £.  942,  where  tes- 
tator gave  his  executors  a  certain  sum 
in  trust  for  his  widow  during  life,  and 
upon  her  death  to  pay  the  entire  sum 
*'and  &U  income  thereof  then  in  their 
hands'*  to  a  daughter,  with  alternative 
provisions  in  case  the  daughter  should 
not  be  living  at  the  death  of  her  moth- 
er, or  should  die  without  leaving  issue, 
thereby  creating  a  remainder  contin- 
gent upon  her  survivorship,  it  was  held 
that  the  income  renounced  by  the  wid- 
ow should  be  accumulated  during  her 
lifetime  for  the  benefit  of  the  remain- 
derman, although  the  widow's  renun- 
ciation had  the  effect  to  disappoint 
certain  pecuniary  legatees.  This  de- 
cision is  based  on  the  view  that  the 
testator  apparenUy  had  both  income 
and  principal  in  mind  in  providing  for 
the  gift  over.  Three  justices,  howev- 
er, dissented  from  this  conclusion, 
taldng  the  view  that  the  phrase,  "all 
income  thereof  then  in  their  hands," 
was  used  by  the  testator  as  referring 
simply  to  any  income  which  might  ac- 
crue between  the  last  payment  to  the 
widow  and  her  decease. 

In  Elenke's  Estate  (1904)  210  Pa. 
575,  60  Atl.  167,  it  was  held  that  there 
was  no  occasion  for  sequestration  or 
postponement  of  distribution  where 
the  persons  disappointed  by  the  wid- 
ow's election  were  both  specific  leg- 
atees, both  were  accelerated  in  posses- 
sion by  such  election,  and  nettSier  had 
any  claim  to  precedence  ovw  the  oili- 
er. 


Digitized  by 


16S4 


AMERICAN  LAW  REPORTS,  ANNOTATED.  15  A.L.R. 


That  the  enjoyment  of  the  remain- 
derman should  be  postponed  for  the 
poipose  of  compensating  disappointed 
residuary  legatees  is  not  so  clear,  and 
the  decisions  upon  the  point  exhibit 
a  variety  of  conclusions. 

As  holding  that  the  renounced  pro- 
vision is  to  be  sequestered  where  the 
election  results  in  diminishing  the 
realdaary  estate  only,  see,  in  addition 
to  Sellick  v.  Selligk  (reported  here- 
with) ante,  1621 :  Hinkley  v.  House  of 
Refuge  (1874)  40  Md.  461, 17  Am.  Rep. 
617,  where,  by  the  renunciation  of  the 
widow,  a  certain  portion  of  the  prin- 
cipal or  corpus  of  the  estate  was  with- 
drawn from  a  trust  intended  for  the 
benefit  of  the  children  of  the  daughter 
and  sister  of  the  testator  created  in 
the  residuary  estate;  Firth  v.  Denny 
(1861)  2  Allen  (Mass.)  468,  Kiiehner 
V.  Klrchner  (1911)  71  Misc.  67,  127 
N.  Y.  Supp.  399,  and  Jones  v.  Kiiappen 
(1891)  63  Vt  391,  14  L.R.A.  298,  22 
Atl.  ^0,  where  it  was  held  that  the 
time  for  distribution  would  not  be  ac- 
celerated by  the  widow's  renunciation 
of  the  life  estate  given  her,  where  the 
remainder  was  to  be  divided  between 
specific  and  residuary  devisees  and 
the  result  of  election  would  work  in- 
equity by  diminishing  the  residuary 
and  leaving  the  specific  devises  to  be 
received  in  full;  Shreve  v.  Shreve 
(1900)  176  Mass.  466,  57  N.  E.  686, 
where  the  widow's  renunciation  iter- 
ated to  diminish  the  amount  of  the 
residuary  estate,  which,  by  the  provi- 
sions of  the  will,  was  to  be  held  in 
trust,  and  the  income  of  one  half  paid 
to  one  of  testator's  sons  and  the  in- 
come of  the  other  half  divided  between 
the  widow  and  another  son;  McRey- 
nolds  V.  Counts  (1852)  9  Gratt.  (Va.) 
242,  where  the  testator  devised  his 
real  estate  to  his  wife  for  life  and  at 
her  death  to  her  son,  directing  a  divi- 
sion of  his  personal  estate,  after  pay- 
ment of  debts,  into  equal  shares  to  be 
given  to  his  descendants ;  and  Morriss 
V.  Garland  (1888)  78  Va.  216,  where 
the  testator  directed  his  executors  to 
set  apart  $50,000  worth  in  par  value 
of  his  stocks  and  bonds  to  pay  the 
interest  or  dividends  thereof  to  his 
wife  during  her  natural  life,  and  at 


her  death  gave  the  stocks  and  bonds 
to  the  use  of  an  adopted  daughter  and 
her  children. 

In  Holdren  v.  Holdren  (1908)  78 
Ohio  St  276,  18  L.R.A.(N.S.)  272,  85 
N.  E.  537,  where  testator  devised  one 
sixth  of  his  real  estate  to  his  widow 
for  life,  and  at  her  death  to  a  son,  and 
the  remaining  five  sixths  to  others, 
and  the  widow  elected  to  take  her 
dower  and  distributive  share,  the  val- 
ue of  which  exceeded  the  value  of  her 
life  estate  in  the  one  sixth,  it  was 
held  that  the  remainder  in  the  one 
sixth  would  not  be  accelerated,  but 
that  the  widow's  life  estate  would  be 
sequestered  to  compensate  the  disap- 
pointed devisees. 

In  Portuondo's  Estate  (1898)  185 
Pa.  472,  39  Atl.  1105,  testator  gave  the 
residue  of  his  estate  in  trust  to  pay 
two  thirds  of  the  net  income  arising 
therefrom  to  his  wife  during  her  nat- 
ural life,  and  the  remaining  third  of 
said  net  income  to  his  mother.  In 
case  of  the  death  of  his  wife  during 
the  lifetime  of  the  mother,  the  whole 
principal  of  the  estate  was  to  be  divid- 
ed into  three  parts  of  which  he  gave 
one  third  to  a  stepdaughter  absolutely, 
another  third  in  trust  for  the  children 
of  his  stepson,  and  to  his  mother  the 
remaining  third.  The  widow  elected 
to  take  the  share  of  his  estate  to  which 
she  was  entitled  under  the  intestate 
laws,  whereby  the  plan  of  the  testator 
was  frustrated  and  the  trust  estate 
which  he  undertook  to  establish  for 
the  support  of  his  wife  and  mother 
was  destroyed  to  the  CEtent  of  having 
one  half  of  the  principal  thereof  taken 
away.  It  was  held  that  payment  of  the 
bequest  to  those  in  remainder  was  not 
accelerated,  but  that  it  was  the  duty 
of  the  court  to  preserve  for  the  mother 
the  income  which  the  testator  intend- 
ed for  her  during  the  life  of  his  widow. 

In  Meek  v.  Trotter  (1915)  133  Tenn. 
146,  180  S.  W.  176,  it  was  held  that  a 
life  estate  renounced  by  the  widow 
would  be  sequestered  for  the  benefit 
of  disappointed  residuary  li^tees, 
where  it  was  manifest  from  the  will 
that  they  were  peculiarly  preferred 
objects  of  the  testetor's  bounty.  The 
court,  however,  dissented  from  the  re- 
marks made  in  Vance's  Estate  (1891) 
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141  Pa,  201,  12  L.R.A.  227,  23  Am.  St. 
Rep.  267.  21  Atl.  643,  infra,  that  the 
residuary  estate  must  bear  the  whole 
loss  incident  to  a  dissent,  "unless 
there  is  a  plain  intention  in  the  will 
that  the  residuary  legatee  is  the  pre- 
ferred object  of  testator's  bounly,** 
remaining  that  'this  places  the  rule 
on  an  illusory  and  unsatisfactory 
basis." 

In  other  instances  the  view  has 
been  adopted  that  the  residuary  estate 
must  bear  the  whole  loss  unless  it  is 
plainly  ttie  intention  of  the  will  that 
the  residuary  legatee  is  a  preferred 
object  of  the  testator's  bounty.  Thus, 
in  Church  Home  v.  Morris  (1896)  99 
Ky.  317,  36S.W.  2,  itissaid:  "While 
the  amount  of  the  residuary  estate  is 
lessened  to  the  extent  of  the  widow's 
allotment,  th«y  cannot  complain,  be- 
cause they  were  only  to  get  what  was 
left  after  payment  in  full  of  the  spe- 
cific legacies.  They  are  benefited  to 
some  extent  because  they  get  their 
specific  legacies  at  once  instead  of 
waiting  until  the  widow's  death;  and 
it  fa  not  for  the  court  to  attempt  an 
adjustment  of  their  profit  and  loss 
accounts  by  withholding  from  the 
principal  objects  of  the  testator's 
solicitude  the  estate  intended  for 
them.  ...  It  might  be  different 
if  an  intention  was  apparent  to  ben- 
efit certainly  the  residuary  legatees 
and  the  bulk  of  the  estate  was  expect- 
ed to  be  left  for  them.  In  such  event 
they,  and  not  others,  could  be  said  to 
be  the  chief  objects  of  the  testator's 
bounfy,  and  they  would  be  protected, 
not  because  it  would  be  equitable  or 
just,  but  because  such  was  the  inten- 
tion of  the  testator." 

In  Ferguson's  Estate  (1890)  138  Pa. 
208,  20  Atl.  945,  it  is  said  that,  though 
the  residuary  legacies  be  thereby  les- 
sened in  amount,  that  is  the  unavoid- 
able incident  of  such  legacies. 

See  also,  to  the  same  effect,  Mc- 
Ginnis  v.  McGinnis  (1846)  1  Ga.  496. 

In  (Tollins's  Estate  (1901)  10  Pa. 
Oist.  R.  249,  it  is  said  ttiat  ordinarily 
eqnitgr  wiU  follow  the  order  which  is 
mapped  out  by  the  will,  simply  ad- 
vancing the  gifts  in  respect  to  time 
and  leaving  the  loss  to  fall  upon  the 


residuary  legatee  as  the  last  in  the 
estimation  of  the  testator. 

In  Vance's  Estate  (Pa.)  supra,  the 
court  in  holding  that  acc^eration  will 
not  be  pos^oned  for  the  purpose  of 
compensating  residuary  legatee^  said : 
*^he  amount  of  the  legacies  actually 
coming  to  the  legatees  is  only  one  In- 
cident of  a  will.  The  order  of  pre- 
cedence is  another,  and  it  does  not 
seem  necessary  that  the  latter  should 
be  disturbed  because  of  a  change  in 
the  former.  Hence  no  provision  of  the 
will  ought  to  be  interfered  with  by 
the  court  except  fbr  the  preservation 
of  one  of  superior  or  at  least  equal 
rank  in  the  testator's  scheme,  and  as 
residuary  gifts  are  from  their  nature 
ordinarily  the  lowest  in  rank,  no  others 
can  be  interfered  with  for  the  sake  of 
benefiting  them.  Frtnn  their  very  def- 
inition, they  come  in  last,  and  the 
testator,  with  knowledge  of  iJiis  fact, 
declares  that  th^  shall  get  nothing 
nntil  after  all  others  are  paid  in  full. 
Mere  diminution  of  the  amounts  com- 
ing to  the  residuaries  does  not  in  any 
way  justify  interference  in  the  reg- 
ular and  established  order  of  priority. 
When,  therefore,  it  is  said,  as  in  San- 
doe's  Appeal  (1870)  65  Pa.  314,  that 
equity  will  sequester  the  benefit  in- 
tended for  tike  wife  to  secure  provi- 
sion for  t^ose  who  are  disappointed 
by  her  action,  the  disappointment  to 
be  understood  is  the  failure  of  the 
testator's  intent  in  regard  to  other 
beneficiaries.  These  will  be  protect- 
ed, not  for  their  own  sakes,  but  of 
necessity,  in  order  to  preserve  the 
wishes  of  the  testator,  and  such  neces- 
sity does  not  extend  to  the  interfer- 
ence with  any  beneficiaries  prior  in 
rank  for  the  sake  of  the  residuaries. 
One  of  the  chances  the  latter  take 
from  the  nature  of  their  position  is 
that  the  share  coming  to  them  may 
undergo  changes  fn  amount  before  the 
period  of  distribution.  There  is  no 
force  in  the  argument  that  the  general 
pecuniary  legatees  have  no  cause  of 
complaint  at  being  postponed  until 
the  death  of  the  widow,  as  their  leg- 
acies by  the  terms  of  the  will  are  not 
payable  until  that  event,  for  neither 
are  the  residuary  legacies.  The  ad- 
vancement of  the  time  of  payment  is 
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the  legal  consequence  of  the  termina- 
tion of  the  purpose  of  the  postpone- 
ment, and  both  the  definite  and  the 
residaary  leffacles  share  this  advan- 
tage in  common.  To  pos^one  the 
definite  lesratees,  and  transfer  the  in- 
come of  their  legacies  to  the  resid- 
uaries  daring  the  widow's  life,  is  not 
in  furtherance  of  any  direction  of  the 
will,  but  in  direct  Tiolation  of  the  tes- 
tator's intent  that  the  definite  legacies 
should  be  paid  in  full  before  the  resid- 
uaries  get  anything.  Nor  is  it  in  pur- 
suance of  the  equitable  doctrine  of 
sequestration  of  the  benefits  intended 
for  the  widow,  for,  as  already  said, 
that  never  ought  to  reverse  the  tes- 
tator's order  of  prioril?.  Nor  does  it 
even  accomplish,  except  by  accident, 
its  nominal  purpose  of  preserving  the 
relative  amounts  as  they  were  at  the 
testator's  death.  The  exact  figures  in 
the  present  case  we  have  not  before 
us,  bat  the  possibilities  of  the  plan 
adopted  were  shown  very  forcibly  by 
the  illustration  of  one  of  the  appel- 
lants' counsel  at  the  argument.  If  the 
general  legacies  were  $100,000,  and 
the  residue  at  the  time  of  the  tes- 
tator's death  $5,000,  the  sequestration 
of  the  interest  on  the  former  for  the 
benefit  of  the  latter  would  give  the 
latter  an  income  of  100  per  cent  a 
year  daring  the  widow's  life.  Of 
course  no  eoort  of  equily  would  apply 
the  plan  without  modification  to  such 
a  case,  and  the  omission  of  the  court 
in  Firth  v.  Denny  (1861)  2  Allen 
(Mass.)  468,  to  require  the  exact  fig- 
ures was  probably  because  it  was 
andentood  all  around  that,  even  with 
the  income  dnilng  the  widow's  life, 
tiie  residuaries  would  still  be  ttie  los- 
en.  Bat  such  a  possible  result  eoald 
only  be  avoided  by  a  balancing  of 
accounts  in  each  case  that  would  be 
beyond  the  sphere  even  of  a  court  of 
equity.  How  far  a  sum  in  hand  is 
preferably  or  otherwise,  to  a  larger 
sum  at  an  Indefinite  fatare  date^  is  a 


problem  with  too  many  elements  of 
personal  preference,  necessity,  and 
circumstance,  to  be  solved  by  a  coart 
upon  the  rates  of  interest  and  tablea 
of  the  ^ectancy  of  life.  As  said  in 
Ferguson's  Estate  (1890)  188  Pa.  208. 
20  AU.  946,  the  law  must  have  a  set- 
tled and  uniform  rule,  and  it  is  that, 
as  to  provisions  in  a  will  for  legacies 
subordinate  to  a  life  interest  in  the 
widow  and  contingent  upon  her  death, 
or  payment  of  which  is  postponed  till 
then,  her  election  to  take  against  ttie 
will  is  equivalent  to  her  death.  By 
such  election  the  widow  takes  her 
share  as  if  the  husband  had  died  in- 
testate, and  the  will  then  operates  on 
the  rest  of  the  estate  precisely  as  if 
the  widow  were  dead.  A  court  of 
equity  will  interpose,  if  necessity  re- 
quires, to  preserve  the  intention  of 
the  testator  from  destruction,  but  such 
interposition  never  should  take  place 
in  favor  of  a  subordinate  as  against  a 
preferred  or  superior  intent,  and 
therefore  never  in  favor  of  a  residuary 
as  against  a  definite  legatee,  unless 
upon  a  plain  implication  in  the  will 
that  the  residuary  legatee  was  in  fact 
a  preferred  object  of  the  testator's 
boan^." 

In  Adams  v.  Legroo  (1918)  111  Me 
802,  89  Atl.  63,  testatrix  made  varioas 
pecuniary  bequests  by  her  will,  and 
by  codicil  gave  "prior  to  any  of  the 
bequests  in  my  said  will,"  a  sum  of 
mon^  constituting  about  half  of  her 
estate  in  toist  to  nse  the  inccnne  there- 
from, and  so  much  of  the  principal  as 
should  be  necessary,  for  Ihe  comfort- 
able maintenance  and  support  of  her 
husband,  and  at  his  decease,  if  any 
of  said  fund  should  remain  unexpend- 
ed, gave  such  balance  to  certain  per- 
sons therein  named,  it  was  held  that 
the  interest  of  the  remaindermen  in 
the  trust  fund  took  prwedence  of  the 
interest  of  the  residuazy  legatees  in 
the  will.  E.  S.  O. 
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FEDERAL  LIFE  INSURANCE  COMPANY,  PUT.  fn  Bnr., 

V. 

STANLEY  LEWia 

(—  OUa.       188  Pae.  976.) 

Insnnuiee     disability  —  coostrnctioii  of  policy  —  payment  of  premtam 
by  insnrer. 

1.  In  an  action  on  an  insurance  policy  which  contains  the  provision 
'that  if  the  insured  shall  furnish  due  proof  of  total  permanent  disability 
that  he  will  be  continuously  and  wholly  prevented  thereby,  for  life,  from 
parsuinfiT  any  and  all  gainful  occupations,  the  company  agrees  to  pay  regu- 
larly for  the  insured  the  premiums/'  then  in  the  same  section  contains  the 
further  provision,  'If,  however,  the  insured  shall  recover  so  as  to  be  able 
to  engage  in  any  gainful  occupation  during  the  premium-paying  period,  tiie 
company's  obligation  to  pay  the  premiums  shall  cease,"  that  said  sections 
are  ambiguous  and  contradictory,  but,  when  construed  together,  must  mean 
that  if  the  insured  is  totally  disabled,  and  will  probably  be  so  for  life,  he 
comes  within  the  provision  of  the  policy  requiring  the  company  to  pay  the 
premiums. 

[See  note  on  this  question  beginning  on  page  1643.] 


—  ambiguous  policy  —  construction. 

2.  Where  the  meaning  of  language  in 
a  policy  of  life  insurance  is  ambignoas 
or  susceptible  of  two  different  construc- 
tions, the  same  will  be  strictly  construed 
against  the  insurer,  and  that  construc- 
tion adopted  which  is  most  favorable 
to  the  insured. 

tSee  14  R.  C.  L.  926.] 

waiver  of  proof  of  diaaMUty. 

8.  The  provision  in  the  insurance 
poli^  reonlring  proof  of  total  disabil- 
ity to  be  furnished  the  company  within 
a  certain  definite  time  is  waived  by  tiw 
company  denying  liabilify  within  such 
time  upon  otiier  grounds  than  failure 
to  furnish  proof  of  total  disability. 

[See  14  R.  C.  L.  1349.] 
Appeal  —  admission  of  nnneceaaary 

evidence  —  n<mprejudice. 

4.  Under  8  4759  of  Revised  Laws  of 

Headnotes  1-4  by  McNeill,  J, 


1910,  the  all^tion  of  any  appointment 
of  anthori^  is  taken  as  true,  unless  the 
denial  of  the  same  be  verified  hy  afil- 
davit  of  a  party,  his  agent  or  attorney. 
The  plaintiff  alleged  that  a  certain 
party  was  the  agent  of  defendant,  which 
allegation  was  undeaied,  as  above  re- 
quired. Evidence  was  offered  on  the 
trial  of  the  cause  to  establish  the  agency 
thus  admitted.  Hdd,  that  the  reception 
of  the  same  was  not  prejudicial  error. 
[See  2  R.  a  L.  260.] 

On  Petition  for  Rehearing. 

Pleading  —  denial  of  anthwity  of 
agent  —  verUcatkm. 

6.  To  deny  appointment  or  author!^ 
of  an  agent,  which  are  allowed  in  the 
petition,  the  answer  must  be  verified. 


Ebrob  to  the  District  Court  for  Oklahoma  County  (Oldfield,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  back  the 
amount  of  a  premium  on  a  life  insurance  policy,  paid  by  plaintiff  under 
protest.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hr.  BL  O.  Young,  for  plaintiff  in  er-  that  he  would  be  continuously  and 
ror:  wholly  prevented  thereby,  for  life,  from 

Plaintiff  failed  to  prove  that  he  was  pursuing  any  and  all  gainful  occupa- 
totally  and  permanently  disabled,  and  tions. 
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Eoflf  V.  Lair,  —  Okla.  — ,  156  Pac. 

185. 

Plaintiff  failed  to  prove  that  he  had 
furnished  "due  proof"  of  total  perma- 
nent disability,  and  that  he  would  be 
continuously  and  wholly  preventOd 
thereby,  for  life,  from  pursuing  tasy 
and  all  gainful  occupations. 

Jarrls  v.  Nortiiwestem  Mut.  Reli^ 
Asso.  102  Wis.  546, 72  Am.  St  Bep.  895, 
78  N.  W.  1089;  Palatine  Ins.  Co.  v. 
Lynn,  42  Okla.  486,  141  Pac  1167; 
Commercial  Union  Assur.  Co.  t.  Shults, 
37  Okla.  95,  130  Pac.  572. 

Plaintiff  failed  to  prove  that  the  agftnt 
of  the  defendant  company  had  waived 
the  furnishing  of  "due  proof"  of  total 
permanent  disability,  and  that  plaintiff 
would  be  continuously  and  permanent- 
ly prevented  thereby,  for  life,  from 
pursuing  any  and  all  gainful  occupa- 
tions. 

4  Cooley,  Briefs  on  Ins.  3487;  Bur- 
lington Ins.  Co.  V.  Kennerly,  60  Ark. 
532,  31  S.  W.  155;  Bush  v.  Westchester 
F.  Ins.  Co.  63  N.  Y.  531 ;  Ermentrout  v. 
Girard  F.  &  M.  Ins.  Co.  63  Minn.  305, 
30  L.R.A.  346,  56  Am.  St.  Rep.  481,  65 
N.  W.  635;  Bowlin  v.  Hekla  F.  Ins.  Co. 
36  Minn.  433,  31  N.  W.  869;  Harrison 
V.  Hartford  F.  Ins,  Co.  59  Fed.  732; 
Burlington  Ins.  Co.  v.  Kennerly,  60  Arid 
532,  31  S.  W.  155;  Lohnes  v.  Insurance 
Co.  of  N.  A.  121  Mass.  439 ;  Smith  v. 
Niagara  F.  Ins.  Co.  60  Vt  682,  1  L.R.A. 
216,  6  Am.  St.  Rep.  144,  15  Atl.  353; 
Knudson  v.  Hekla  F.  Ins.  Co.  75  Wis. 
198,  43  N.  W.  964;  Quinlan  v.  Provi- 
dence Washington  Ins.  Co.  133  N.  Y. 
356,  28  Am.  St.  Rep.  645,  31  N.  E.  31 ; 
Deming  Invest.  Co.  v.  Shawnee  P.  Ins. 
Co.  16  Okla.  1,  4  L.R.A.CN.S.)  607,  83 
Pac.  918;  1  Mechem,  Agency,  §§  1062, 
1063;  Liverpool,  L.  &  G.  Ins.  Co.  v,  T. 
M.  Richardson  Lumber  Co.  11  Okla.  579, 
69  Pac.  938;  Gish  v.  Insurance  Co.  of 
N.  A.  16  Okla.  59,  13  L.R.A.(N.S.)  826, 
87  Pac.  869;  Union  Mut.  Ins.  Co.  v. 
Huntsberry,  57  Okla.  89,  156  Pac.  327; 
State  Mut.  Ins.  Co.  v.  Craig,  27  Okla. 
90,  111  Pac.  325;  Phoenix  Ins.  Co.  v. 
Ceaphus,  29  Olda.  608,  119  Pac.  583; 
Home  Ins.  Co.  v.  Ballard,  32  Okla.  723, 
124  Pac.  316;  Des  Moines  Ins.  Co.  v. 
Moon,  33  Okla.  437,  126  Pac.  753;  Mod- 
ern Woodmen  v.  Weekley,  42  Okla.  25, 
139  Pac.  1138. 

Plaintiff  failed  to  prove  that  the  de- 
fendant company  was  estopped  to  re- 
quire "due  proor'  of  total  x>ermanent 
disabilily,  and  that  plaintiff  would  be 
continnously   and   wludly  mrevented 


therel^,  for  life,  irom  pursuing  any 
and  all  gainful  occupations. 

Jones  V.  Citizens'  State  Bank,  39  Okla. 
S93, 136  Pac  S73;  Farmers'  State  Bank 
V.  Keen,  —  Okla.  167  Pac  207; 
Spaulding  v.  Thompson,  —  Okla.  — » 169 
Pac  609;  Kaofnuin  v.  Boismier,  25 
Okla.  252,  105  Pac.  326;  Berry  v.  Okla- 
homa. State  Bank,  50  Okla.  484,  L,R.A. 
1916A,  731,  151  Pac.  210;  Commercial 
Union  Assur.  Co.  v.  Shults,  37  Okla. 
95,  130  Pac  572;  Farmers'  State  Bank 
V.  Jordon,  —  Okla.  — ,  160  Pac.  53; 
New  York  Plate  Glass  Ins.  Co.  v. 
Wright,  —  OUa.  — ,  160  Pac  64 ;  Gear, 
S.  &  Co.  V.  Rogers,  46  OUa.  67, 148  Pac 
161. 

Mr.  J.  E.  Wright,  for  defendant  in 
error: 

The  evidence  establishes  that  insured 
was  totally  unable  to  perform  any  ma- 
terial portion  of  any  and  all  gainful 
occupations  from  the  date  of  injnry  to 
the  time  of  trial. 

Lobdill  V.  Laboring  Men's  Mut.  Aid 
Asso.  69  Minn.  14,  38  L.K.A.  537,  66 
Am.  St.  Rep.  542,  71  N.  W.  696;  Con- 
tinental Casualty  Co.  v.  Wynne,  36 
Okla.  325,  129  Pac.  16;  Shawnee  L 
Ins.  Co.  V.  Watkins,  53  Okla.  188,  156 
Pac.  181. 

Insured,  acting  personally  and 
through  his  sister,  notified  the  resident 
general  state  agent  of  the  company  of 
his  disability,  and  asked  said  general 
state  agent  to  grant  him  the  relief  pro- 
vided for  in  the  clause  of  his  policy  un- 
der the  heading,  "prelum  paid  by 
company  if  insured  is  totally  dis- 
abled." 

Armstrong,  B.  &  Co.  v.  Crump,  25 
Okla.  462,  106  Pac.  855;  Home  Ins.  Co. 
V.  Mobley,  57  Okla.  692,  157  Pac  324. 

Defendant,  by  reason  of  its  acta  and 
conduct,  waived  any  further  proof  of 
plaintiff's  disability,  and  is  estopped  to 
deny  the  power  and  authorify  of  the 
agent  of  the  company. 

American  Nat-  Ins.  Co.  v.  Donahue, 
54  Okla.  294,  153  Pac.  819;  Travelers' 
Ins.  Co.  v.  Harvey,  82  Va.  949,  5  S.  E. 
553;  Flanders,  F.  Ins.  642;  May,  Ins. 
§  469. 

The  company,  being  bound  by  the 
waiver  of  further  proof,  is  now  estopped 
from  requiring  "due  proof'  to  have 
been  made. 

Armstrong,  B.  ft  Ga  v.  Cramp,  an- 
pra;  Spanlding  v.  Thompsoi^  —  (Nda. 
— ,  159  Pac  609. 
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McNeill,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  district 
court  of  Oklahoma  county  in  an  ac- 
tion wherein  Stanley  Lewis  was 
plaintilf  and  Federal  Life  Insurance 
Company  was  defendant.  The  par- 
ties will  be  referred  to  according  to 
the  position  they  occupied  in  the 
court  below.  From  a  judgment  in 
favor  of  Lewis,  the  insurance  com- 
pany has  appealed. 

The  material  facts  are  as  follows : 
Stanley  Lewis  obtained  a  life  insur- 
ance policy  from  the  defendant 
company,  said  policy  containing  the 
following  provision,  to  wit:  "After 
premiums  shall  have  been  paid  for 
one  year  and  before  default  in  the 
payment  of  any  subsequent  pre- 
mium, if  the  insured  shall  furnish 
due  proof  of  total  permanent  disabil- 
ity by  bodily  injuries  or  disease,  and 
that  he  will  be  continuously  and 
wholly  prevented  thereby,  for  life, 
from  pursuing  any  and  all  gainful 
occupations,  tbe  company,  by  an  in- 
dorsement in  writing  upon  this 
policy,  will  agree  to  pay  annually  for 
the  insured  the  premiums,  if  any, 
which  shall  thereafter  become  pay- 
able during  the  continuance  of  such 
total  disability,  provided  such  proof 
shall  be  furnished  to  the  company 
before  the  insured  shall  attain  the 
age  of  sixty  years.  In  any  such 
case  the  premium  so  paid  shall  not 
be  a  lien  on  this  policy  or  charge 
against  the  insured,  and  the  cash 
loans  and  values  of  this  policy  in  the 
same  amounts  as  if  the  premiums 
were  being  paid  by  the  insured.  If, 
however,  the  insured  shall  recover 
so  as  to  be  able  to  engage  in  any 
gainful  occupation  during  the 
premium-paying  period,  the  com- 
pany's obligation  to  pay  the  premi- 
ums shall  cease,  and  the  insured 
shall  resume  payment  of  premiums 
in  accordance  with  this  policy  on  the 
first  due  date  following  such  re- 
covery." 

The  premiums  on  the  policy  were 
due  and  payable  on  the  30th  day  of 
September  each  year.  After  the 
policy  had  been  in  force  and  effect 
for  several  years,  in  April,  1915,  the 


plaintiff,  Lewis,  received  a  gunshot 
wound  in  one  hand.  The  evidence 
disclosed  that  for  about  fourteen 
weeks  he  was  confined  to  his  bed, 
and  then  was  unable  to  get  out  of 
his  bed  wil^out  ihe  use  of  a  cane. 
Besides  losing  several  fingers  on  the 
left  hand,  his  legs  were  very  weak 
and  unsteady.  The  doctor  stated  he 
was  suffering  from  ataxia  tabes 
dorsalis,  considered  generally  as  an 
incurable  disease;  iHs  limbs  were 
very  weak  and  trembling,  he  had 
practically  no  control  over  them, 
and  wsdked  with  great  difficulty,  and 
several  times  a  strong  wind  caused 
the  plaintiff  to  fall. 

The  evidence  disclosed  that,  prior 
to  September  30, 1915,  he  had  a  con- 
versation with  T.  J.  Wood,  the  state 
agent  of  the  company,  in  regard  to 
the  insurance,  and  informed  the 
agent  that  the  policy  contained  the 
provision  that  the  company  would 
pay  the  premium  during  such  time 
as  he  was  totally  disabled;  that  the 
agent  informed  him  there  was  some- 
thing the  matter  with  his  head ;  that 
there  was  nothing  wrong  with  him, 
and  that  he  did  not  come  under  that 
clause  of  the  policy.  The  sister  of 
the  plaintiff  also  testified  that  she 
had  informed  Mr.  Wood,  the  state 
agent,  as  to  his  condition.  On  Sep- 
tember 30,  1916,  the  plaintiff  made 
payment  of  the  insurance  by  giving 
a  note  for  part  and  pa3ring  part,  and 
the  note  was  eventually  paid,  but 
paid  by  the  plaintiff  under  protest. 
There  was  some  correspondence  be- 
tween him  and  the  company  in 
which  he  advised  them  he  was  pay- 
ing the  premium  under  protest,  and 
after  making  the  payment  he  filed 
suit  to  recover  the  same  back.  For 
the  year  1916  the  company  required 
certain  affidavits  as  to  his  condition, 
which  were  furnished,  and  it  paid 
the  insurance  for  that  year.  The 
plaintiff  below  pleaded  that  he  had 
not  furnished  any  proof  of  his  con- 
dition for  the  year  1915  for  the  rea- 
son the  company  waived  the  proof 
and  had  denied  liability.  The  de- 
fendant company  introduced  no  evi- 
dence, and  the  court  instructed  the 
jury  to  return  a  verdict  for  the 


Digitized  by 


Google 


1640 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[6  A.LJU 


plaintiff  and  against  the  defendant 
for  the  amount  paid.  From  said 
judgment  the  defendant  appeals. 

Tbe  first  assignment  of  error 
that  the  defendant  company  alleges 
is  that  the  plaintiff  failed  to  prove 
that  he  was  totally  and  permanently 
disabled,  and  that  he  would  be  con- 
tinuously and  wholly  prevented 
thereby,  for  life,  from  pursuing  any 
and  all  gainful  occupations ;  that  the 
provision  in  the  policy  provided :  "If 
the  insured  shall  furnish  due  proof 
of  total  permanent  disabili^  by 
bodily  injuries  or  disease,  and  that 
he  will  be  continuously  and  wholly 
prevented  thereby,  for  life,  from 
pursuing  any  and  all  gainful  occu- 
pations and  the  same  section  fur- 
ther provides:  "If,  however,  the 
insured  shall  recover  so  as  to  be  able 
to  engage  in  any  gainful  occupation 
during  the  premium-paying  period, 
the  company's  obligation  to  pay  the 
premiums  shall  cease,  and  the  in- 
sured shall  resume  the  payment  of 
premiums,  in  accordance  with  this 
policy,  on  the  first  due  date  follow- 
ing such  recovery." 

The  defendant  argues  that  the 
evidence  does  not  disclose  that  the 
plaintiff  would  be  permanently  dis- 
abled for  life,  but  it  is  admitted  that 
the  company  accepted  his  condition 
as  coming  within  that  provision  of 
the  policy,  and  paid  the  premiums 
for  the  year  1916. 

The  doctor  testified  that  the  dis- 
ease was  considered  usually  incur- 
able, and  his  condition  was  very 
unfavorable.  To  admit  of  the  tech- 
nical interpretation  of  said  policy 
which  the  defendant  con^Muiy  at- 
tempts to  invoke  in  the  case  at  bar 
would  make  the  policy  ambiguous 
and  contradictory  and  meanint^ess 
in  part  In  the  first  case,  they  have 
the  provision  in  the  policy  that,  if 
permanently  disabled,  he  must  be  in 
such  a  condition  that  he  will  be  per- 
manently and  wholly  disabled  for 
life  from  pursuing  any  and  all  gain- 
ful occupations.  In  the  same  sec- 
tion it  provides  if,  however,  he 
should  recover  and  be  able  to  engage 
in  a  gainful  occupation,  then  he 
-dlMnild  again  assume  to  pay  the 


premiums.  The  evidence  at  the  trial 
disclosed  that  the  plaintiff  had  been 
disabled  up  to  the  time  of  t^e  trial, 
which  was  January  5,  1917,  or  al- 
most two  years  after  the  injury,  and 
at  the  time  of  the  trial  the  company 
had  also  recognized  the  fact  that  he 
was  totally  disabled,  and  had  paid 
the  premiums  on  the  insurance  pol- 
icy for  the  year  prior  thereto.  We 
ttunk  a  fair  construction  of  the  pro- 
visions of  the  policy,  when  con- 
strued together,  must  be  that  if  the 
insured  was  totally  disabled,  then 
they  should  pay  the  insurance  pre- 
mium. The  word  "total"  disabili^  is 
construed  by  this  court  in  the  case 
of  Continental  Casualty  Co.  v. 
Wynne,  86  Okla.  826,  129  Pac.  16, 
which  states  as  follows:  "'Total 
disability,*  under  the  provisions  of 
an  accident  insurance  policy,  does 
not  mean  absolute  physical  inability 
on  the  part  of  the  insured  to  transact 
any  kind  of  business  pertaining  to 
his  occupation.  It  exists,  althou^ 
the  insured  may  be  able  to  perform 
a  few  occasional  or  trivial  acts  re- 
lating thereto,  if  he  is  not  able  to  do 
any  substantial  portion  of  the  wrark 
connected  vrith  his  occupation." 

We  do  not  think  that  the  compaay 
could  ask  the  court  to  construe  Ute 
clause  that  the  plaintiff  did  not  come 
within  the  provision  of  this  section, 
-mhsa.  it  itself  was  recognizing  hnn 
as  coming  within  the  provision  of 
the  clause,  and  was  paying  the  in- 
surance at  the  time  of  liie  trial,  for 
the  same  injuries  that  he  was  Maim- 
ing the  benefits  therefrom  in  1916. 
The  evidence  disclosed  at  ^e  time 
of  the  trial  he  was  showing  some 
improvement  from  his  previous  con- 
dition. The  rule  as  laid  down  by 
this  court  in  the  case  of  Shawnee  L. 
Ins.  Co.  V.  Watkins,  53  Okla.  188, 
156  Pac.  181,  is  as  follows:  •*Where 
the  meaning  of  language  in  a  policy 
of  life  insurance,  or  in  the  applica- 
tion therefor,  is  am- 
biguous or  suscep-  SlbSSIlJ« 
tible  of  two  differ-  "SSSuS^"" 
ent  constructions, 
the  same  will  be  strictly  CMistnied 
against  the  insurer,  and  that 
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atruction  adopted  which  is  moat 
favorable  to  the  insured." 

The  policy  first  provides  that  the 
insured  must  prove  that  he  will  ba 
totally  disabled  for  life  from  contin- 
uing: any  gainful  occupation.  The 
same  section  then  provides^  if  he  re- 
covers or  does  assume  any  gainful 
occupation,  he  must  then  pay  his 
premiums.  In  this  case  they  are 
asking  us  to  construe  only  the  first 
portion  of  said  section,  but,  by 
construing  them  together,  we  think 
the  liberal  constnic- 

~«rr"l«;».f  tion  "leans  "total 
»o]i«r-»»r»«Bt  disability,"  and  that 

he  probably  wiU  be 
80    for    ufe.  We 
think,  as  to  this  assignment  of  error, 
there  is  no  merit. 

The  second  assignment  of  eiror  is 
that  the  plaintiff  failed  to  furnish 
due  proof  of  total  permanent  dis- 
ability. The  policy  contained  the 
provision  that  if  the  insured  shall 
furnish  due  proof  prior  to  the  time 
of  default  The  accident  occurred 
m  April ;  the  premium  was  not  due 
until  September  30th.  The  plain- 
tiff stated  that  he  talked  to  the  state 
agent  twice  during  that  time,  and 
the  agent  informed  him  that  he  did 
not  come  within  the  clause  as  pro- 
vided in  thB  policy.  At  no  time  did 
the  agent  inform  him  in  regard  to 
the  proof  necessary,  nor  what  proof 
was  required,  nor  that  the  company 
would  furnish  blanks  to  make  out 
his  proof  thereon,  but  denied  liabil- 
ity, in  that  plaintiff  did  not  come 
within  that  clause.  Our  court  has 
held  in  the  case  of  Oklahoma  F.  Ins. 
Co.  V.  Wagester,  38  Okla.  291,  132 
Pac.  1071,  and  American  Nat.  Ins. 
Co.  V.  Donahue,  54  Okla.  294,  153 
Pac.  819 :  "A  provision  in  an  insur- 
ance policy  requiring  proof  of  loss 
to  be  furnished  the  company  within 
-wmiYer  of  *  certain  definite 
pr"»'  of  dis-  time  is  waived  by 
*  the  company  deny- 

ing liability  within  said  time  upon 
otiier  grounds  than  failure  to  fur- 
nish proof  of  loss." 

The  sister  of  the  plaintiff  also  in- 
formed the  company  as  to  the  condi- 
tion of  the  plaintiff,  and  when  the 
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plaintiff  demanded  of  the  state 
agent  upon  two  occasions  to  fix  the 
policy,  to  give  him  the  benefit  of  the 
total  disability  clause,  the  state 
agent  replied  uiat  he  did  not  come 
within  the  provision  of  said  clause. 
This  was  a  denial  of  liability.  The 
defendant  claims  the  cases  above 
cited,  Oklahoma  F.  Ins.  Co.  v. 
Wagester  and  American  Nat.  Ins. 
Co.  V.  Donahue,  are  distinguishable ; 
but  in  this  we  cannot*  agree. 

The  next  assignment  is  that  there 
is  no  evidence  that  T.  J.  Wood  was 
the  state  agent  of  the  company. 
The  plaintiff  alleged  in  his  petition 
that  T.  J.  Wood  was  the  state  agent, 
with  full  power  and  authority.  This 
was  denied,  but  not  under  oath.  The 
plaintiff  introduced  certain  evi- 
dence to  show  that  Wood  was  the 
state  manager,  and  the  receipts  were 
signed  by  Wood  as  state  manager. 
At  the  trial  of  the  case  the  court 
stated:  "I  presume  you  intend  to 
show  that  Wood  is  the  agent."  The 
attorney  for  the  plaintiff  replied, 
"Yes;  but  that  is  admitted,  how- 
ever," To  this  the  company  made 
no  objection  that  they  were  admit- 
ting tibat  Wood  was  the  agent.  De- 
fendant admits  that  the  statute  re- 
quires the  allegation  of  agency 
should  be  denied  under  oath,  or  the 
same  should  be  taken  as  true,  but 
states  the  fact  that  the  plaintiff,  in 
addition  to  relying  on  the  denial, 
introduced  certain  evidence,  and  he 
thereby  waived  all  of  his  rights 
under  the  provision.  In  this  we 
cannot  agree,  as  stated  by  this  court 
in  the  case  of  Armstrong,  B.  &  Co. 
V.  Crump,  25  Okla.  452,  106  Pac 
855 :  "The  allegation  of  any  ap- 
pointment or  authority  is  taken  as 
true,  unless  the  denial  of  the  same 
be  verified  by  affidavit  of  a  party, 
his  agent  or  attorney.  The  defend- 
ant alleged  that  a  certain  party  was 
the  agent  of  plaintiff,  which  allega- 
tion was  undenied,  as  above  re- 
quired. Evidence  was  offered  on  the 
trial  of  the  cause  to  establish  the 
agency  thus  admitted.  Held,  that 
the  reception  of  the  same  was  not 
prejudicial  error." 

The  defendant  relied  on  the  case 
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of  Spaulding  v.  Thompson,  —  Okla. 
— ,  159  Pac.  509.  but  there  the  court 
stated:  "But  if  he  raises  an  issue 
thereon  by  introducing  evidence  to 
establish  the  truthfulness  of  said 
indorsementp  it  is  too  late  then  to 
complain  if  the  defendant  accepts 
t^e  issue  and  attacks  the  indorse- 
ment and  plaintiff's  evidence  sub- 
stantiating the  same  with  adverse 
evidence." 

There  was  no  evidence  to  show 
that  Wood  was  not  the  state  agent, 
or  had  no  authority ;  but  when  plain- 
tiffs attorney  in  the  case  below  in- 
formed the  court  that  it  was  admit- 
ted, the  company's  attorney  did  not 
deny  this,  or  attempt  to  raise  the 
issue  thereon.  The  holding  of  the 
above  case  is  to  the  effect  that  in 
the  case  at  bar,  although  the  defend- 
ant company's  answer  is  not  veri- 
fied, still,  after  the  plaintiff  had  in- 
troduced some  evidence  tending  to 
prove  that  Wood  was  the  state 
agent,  the  defendant  company  would 
have  had  the  right  tiien  to  introduce 
evidence  contradicting  that  allega- 
tion ;  but  in  the  case  where  the  an- 
swer is  not  verified,  and  the  plain- 
tiff introduced  some  evidence  to 
support  the  allegations,  and  the  de- 
fendant introduced  none,  there  can 
be  no  question,  so  far  as  the  defend- 
ant is  concerned ;  his  pleadings 
neither  denied  the  allegation,  and 
he  offered  no  evidence  to  deny  it,  so 
it  must  be  taken  and  admitted  as 
true.  Section  3464,  Revised  X^aws 
1910,  is  as  follows :  "All  life  insur- 
ance companies  doing  business  un- 
der the  laws  of  this  state  shall  be  re- 
quired to  maintain  a  general  agency 
within  the  state,  in  charge  of  a  resi- 
dent general  agent." 

The  proof  disclosed,  and  the  alle- 
gations were,  that  Wood  was  the 
resident  and  general  agent.  The 
pleadings  admit  this  fact,  and  the 
evidence  supports  the  fact.  With- 
out any  evidence  to  the  contrary, 
there  can  be  no  merit  in  this  assign- 
ment of  error. 

The  defendant  alle^  the  intro- 
duction of  immaterial  testimony, 
but  this  assignment  of  error  is  not 
well  taken.    The  evidence  was  un- 


contradicted, and  the  evidence  intro- 
duced on  behalf  of  the  plaintiff 
proved  the  allegations  of  the  peti- 
tion, and  was  not  even  denied.  In  a 
case  where  Uie  court  rendered  judg- 
ment for  plaintiff         i_  ^  * 
upon  the  evidence,  .lon^of 
it  cannot  be  said  ;*7p,*35S5S:r 
that  the  mtroduc- 
tion  of  immaterial  evidence  could  be 
a  proper  assignment  of  error  unless 
the  court  based  its  judgment  upon 
the  inunaterial  evidence. 

The  evidence  in  this  case  was  on- 
contradicted.  There  was  no  dispute 
as  to  the  facts  in  the  case,  but  the 
only  questions  presented  were,  did 
the  defendant  waive  proof  of  loss  by 
denying  the  liability?  This  fact 
was  undenied,  and  was  not  ev&a. 
contradicted  in  any  way  or  by  ai^ 
inference.  Therefore  as  to  that 
question  there  was  no  issue. 

The  interpretation  of  the  policy 
was  the  only  other  question.  That 
fact  was  undenied.  Although  it  is 
true  that  the  doctor  stated  that,  as 
to  whether  the  plaintiff  would  ever 
be  able  to  do  any  work,  he  was  not 
positive, .  but  that  his  disease  was 
considered  incurable,  so  on  this 
question  we  iMnk  there  was  but  one 
conclusion  that  could  be  reached 
from  the  evidence,  there  being  no 
evidence  offered  on  behalf  of  the  de- 
fendant, nor  was  the  evidence  on.  be- 
half of  the  plaintiff  contradicted  in 
any  way  whatever.  The  plaintiff 
having  made  out  his  case,  no  evi- 
dence being  offered  by  the  defend- 
ant, it  was  not  error  for  the  court 
to  render  judgment  upon  the  evi- 
dence in  favor  of  plaintiff  and 
against  the  defendant. 

Sharp,  Rainey,  Harrison,  Pitch- 
ford,  and  Johnson,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  was  handed  down  October 
7,  1919: 

The  plaintiff  in  error,  on  petition 
for  rehearing,  suggests  th^  the 
court  in  the  opinion  should  have 
passed  upon  the  question  of  the  au- 
thority of  the  agent  Wood,  and  not 
upon  the  question  of  whether  Wood 
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was  the  agent,  for  the  reason  that 
the  company  did  not  deny  that  Wood 
was  the  agent,  but  denied  his  au- 
thority. The  petition  alleges  that 
Wood  was  the  agent,  with  full  pow- 
er and  authority  to  act.  The  com- 
pany in  its  answer  admits  he  was 
agent,  but  denies  his  authority,  but 
the  denial  was  not  verified.  The  rule 
adopted  by  this  court  as  to  verifica^ 
tion  of  an  answer,  in  denying  either 
^  .  .  appointment  or 
•t  sntkoritr  of  authority  of  the 
wren«-.T«rifl<».  agent,  is  the  same, 
the  court  holding 
that,  in  order  to  deny  the  appoint- 
ment or  authority  of  the  agent,  1^ 
answer  must  be  verified ;  otherwise 
the  allegations  of  agency  or  author- 
ity, as  alleged  in  the  petition,  will 
be  taken  as  true.  This  court,  in  the 
case  of  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Mitchell,  19  Okla.  579, 101  Pac.  850, 
held  in  substance : 

Where  the  allegations  of  the  po- 
tion set  up  the  authority  of  the 
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agent,  and  the  defendant  denies  this 
authority,  and  the  answer  was 
sworn  to  by  the  attorney,  but  not  in 
compliance  with  the  statute,  which 
provides  what  is  necessary  for  the 
attorney  to  allege  before  he  may 
verify  a  pleading,  does  not  bring 
the  denial  within  the  statute,  and  is 
not  sufficient  to  raise  the  issue  of 
authority.  The  fact  that  plaintiff 
may  have  introduced  some  evidence 
in  the  court  below  to  prove  author- 
ity, under  the  cases  cited  in  the 
opinion,  would  not  be  prejudicial 
error. 

The  defendant  introduced  no  evi- 
dence to  show  lack  of  authority; 
therefore  the  authority  of  the  agent 
as  alleged  in  the  petition  will  be 
taken  as  true. 

The  petition  for  rehearing  is 
therefore  denied. 

Owen,  Ch.  J.,  and  Rainey,  Kane, 
Johnson,  Pitchford,  and  Hiflnrins,  JJ., 
concur. 


ANNOTATION. 


Cwulmction  of  provimm  for  payment  of  prenuunw  by  msarer. 


Provisions  for  the  payment  of  pra- 
miums  by  the  insurer  in  case  of  total 
disability  are  of  comparatively  recent 
origin,  and  their  development  appears 
to  be  in  the  formative  period,  through 
which  all  new  clauses  usually  pass  be- 
fore B  standardized  clause  is  adopted. 
There  is  as  yet  little  authority  dealing 
with  the  construction  of  these  provi- 
sions. 

It  will  be  observed  that  in  the  re- 
ported case  (Federal  L.  Ins.  Co.  v. 
Lewis,  ante,  1637),  a  provision  of  a 
section  of  the  policy  that  if  the  insured 
shall  famish  due  proof  of  total  per- 
manent disability,  and  that  he  will  be 
continuously  and  wholly  prevented 
thereby,  for  life,  from  pursuing  any 
and  all  gainful  occupations,  the  com- 
pany agrees  to  pay  regularly  for  the 
insured  the  premiums,  was  held  am- 
biguous and  contradictory  when  taken 
with  a  further  provision  of  the  same 
section,  that  "if,  however,  the  insured 
shall  recover  so  as  to  be  able  to  engage 
in  any  gainful  occupation,  during  the 


premium-paying  period,  the  company's 
obligation  to  pay  the  premiums  shall 
cease,"  and  the  court  held  that  the 
provisions,  construed  together,  meant 
that  if  the  insured  is  totally  disabled, 
and  will  probably  be  so  for  life,  he 
comes  wiUiin  the  provision  requiring 
the  insurer  to  pay  the  premiums. 

But  one  other  case  has  been  dis- 
closed in  which  the  court  has  been 
called  upon  to  construe  a  provision  of 
the  character  under  consideration. 

In  Wick  V.  Western  Union  L.  Ins.  Co. 
(1918)  104  Wash.  129.  176  Pac.  963, 
the  controversy  related  to  the  con- 
struction of  a  clause  entitled  "Total 
Disability."  and  providing  that  "if  the 
insured,  before  attaining  the  age  of 
sixty  years,  shall  furnish  due  proof 
that  he  has,  before  default  in  the  pay- 
ment of  any  premium,  become  wholly 
disabled  by  bodily  injury  or  disease, 
and  will  be  permanently,  continuously, 
and  wholly  prevented  thereby  from 
pursuing  any  and  all  gainful  occupa- 
tions, the  c<»npany  will  piqr  for  said 


Digitized  by 


Google  — 


1644 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[5  AXJU 


insured  all  premiums  which  shall  be- 
come due  and  payable  during  the  con* 
tinuance  of  such  disability.  The 
premiums  bo  paid  shall  not  become  a 
chargre  against  the  insured,  and  the 
values  in  the  table  of  page  two  hereof 
shall  increase  in  the  same  manner  aa 
if  the  premiums  were  being  paid  by 
the  insured.  The  insured  shall,  upon 
due  date  of  any  premium,  if  so  re- 
quired by  the  said  compimy,  fomish 
due  proof  of  the  continuance  of  aach 
disability.  If  tiie  insured  shall  fail 
to  furnish  such  proof,  the  company's 
obligation  to  pay  the  premiums  here- 
under shall  cease,  and  the  insured 
shall  then  resume  payment  of  pre- 
miums." The  insurer  contended  that 
this  disability  clause  meant  that  if 
the  insured  under  an  existing  policy 
demanded  that  the  insurer  pay  sub- 
sequently accruing  premiums,  accom- 
panying such  demand  vith  proof  of 
total  disability,  it  must  pay  the 
premiums  so  long  as  the  disability 
continued,  but  that  such  obligation 
was  not  placed  upon  the  insurer  where 
the  demand  was  made  and  proof  of 
disability  were  furnished  after  the  ex- 
piration of  the  period  of  grace  allowed 
for  the  payment  of  l^e  premium,  de- 
fault in  payment,  and  cancelation  of 
the  policy  by  the  company.  The  in- 
sured, however,  claimed  that  the  con- 
tract meant  that  if,  at  any  time  before 
reaching  the  age  of  sixty  years,  the 
insured  furnished  proof  that  he  had 
become  totally  disabled  before  default 
in  the  payment  of  any  pi'emium,  then 
the  insurer  must  pay  all  premiums. 
The  court  construed  the  provisions  in 
connection  with  the  "Consideration** 
and  "Grace"  provisions  of  the  policy, 
and  held  that  tlie  contract  was  one  of 
term  insurance,  and  that  the  word 
**has,"  in  the  clause  "shall  furnish 
proof  that  he  has,"  was  used  in  the 
present  tense,  and  that  it  was  neces- 
sary that  proof  of  disability  be  fur- 
nished before  default  in  the  payment 
of  any  premium,  and  that  there  could 
be  no  recovery  on  the  policy  where 
proof  of  total  disability  was  not  fur- 
nished until  after  default  in  the  pay- 
ment of  the  pronium,  the  expiration  of 
the  days  of  mm  provided  for,  and 
cancelatio''  ^^^  nolicy.   The  court 


said:  "Certain  rules  are  recognised 
for  the  construction  of  written  con- 
tracts for  the  purpose  of  ascertaining 
from  the  language  the  extent  to  which 
the  parties  intended  to  be  bound ;  and 
it  is  the  duty  of  courts  to  observe  them, 
and  not  attempt  to  vary,  change,  or 
withhold  their  application.  The  first 
and  most  important  of  such  rules  is 
that  the  intent  of  the  parties,  as  ex- 
pressed in  the  words  they  have  ased, 
must  govern.  With  such  understand- 
ing counsel  for  appellant,  protesting 
inability  to  see  how  there  can  be  two 
opinions  as  to  what  the  total  disabil- 
ity clause  means,  present  their  view 
by  quoting  from  the  clause  as  fol- 
lows: 'If  the  insured,  before  attain- 
ing the  age  of  sixty  years,  shall 
furnish  due  proof  that  he  has,  before 
default  in  the  payment  of  any  pre- 
mium, become  wholly  disabled,  .  .  . 
the  company  will  pay  for  the  said  in- 
sured ail  premiums,  etc.*  And  it  is 
seriously  contended,  considering  tte 
words  and  punctuation,  that  the  in- 
sured has,  nnder  this  contrnet,  untU 
Just  before  he  is  sixty  years  of  age  to 
furnish  proof  that  at  some  prior  time 
(say  a  quarter  of  a  century  ago) ,  while 
he  was  not  yet  in  default  of  premium 
payment,  he  became  totally  disabled, 
without  losing  his  rights  under  the 
contract.  A  clumsy  arrangement  of 
words,  even  coupled  with  the  'comma 
fault,'  will  not  be  allowed  to  contra- 
vene a  reasonable  interpretation  ac- 
cording to  the  intention  of  the  parties 
at  the  time  of  using  them.  In  the 
language  last  above  quoted,  it  is  to  be 
noticed  that  the  word  'has'  is  used  onty 
once.  Now,  if  in  its  stead  the  word 
'had'  or  'did'  was  employed,  and  no 
portion  of  the  policy  on  this  partic- 
ular point  considered  other  than  this, 
thus  altered,  there  would  be  force  in 
the  argument  made;  but  the  word  *has' 
is  quite  significant.  It  is  a  word  which 
is  always  used  in  the  present  tense. 
So  that  the  words  'shall  furnish  proof 
that  he  has'  mean  at  the  present  time; 
and,  taken  in  connection  with  the  oth- 
er language  in  the  part  of  the  total 
disability  clause  quoted,  mean  that  he 
shall  'furnish'  the  proof  before  'de- 
fault in  the  payment  of  any  pFemiom.' 
In  addition,  the  rule  for  the  conatrae- 
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tion  of  contracts  first  mentioned  is 

qualified  or  extended  in  such  way  that 
the  intention  of  the  parties  is  to  be 
gathered,  not  from  detached  parts  of 
the  instrument,  but  from  the  whole  of 
it.  Other  portions  of  the  policy  in  this 
instance  may  be  noticed  wittt  advan* 
ta?e.  Further  on,  in  the  total  disabil- 
ity clause,  in  speaking  of  the  payments 
the  company  will  make  for  the  insared* 
they  are  described  as  those  Vhich 
shall  become  due  and  payable  during 
the  continuance  of  such  disability.' 
Not  those  which  'did*  or  'had'  become 
due,  but  those  which  'shall'  become 
due.  Thus  showinsr  the  plan  by  which, 
if  the  insured  become  totally  disabled 
and  prevented  thereby  from  pursuing 
any  gainful  occupation,  and  furnish 
proof  thereof  before  default  in  the 
payment  of  any  premium,  then  the 
company,  for  the  insured,  will  make  all 
payments  of  premiums  which  shall  be- 
come  due  and  payable  during  the  con- 
tinuance of  such  disability.  Such  a 
plan  is  manifestly' designed  to  save  the 
insured.  In  misfortune,  from  a  forfei- 
ture of  his  rights  under  a  policy  of 
'term  insurance/  which  otherwise 
gives  the  insured  only  the  right,  upon 
the  payment  of  a  premium,  to  insur- 
ance upon  his  life  for  the  term  paid 
for,  and  the  right  to  continue  that  in- 
surance from  term  to  term,  at  the  same 
rate.  Other  language  in  this  same 
clause  may  be  considered.  It  pro- 
vides: 'The  insured  shall,  however, 
upon  due  date  of  any  premium,  if  so 
requested  by  the  company,  furnish  due 
proof  of  the  continuance  of  such  dis- 
ability. If  the  insured  shall  fail  to 
furnish  such  proof,  the  company's  ob- 
ligation to  pay  the  premium  hereunder 
shall  cease  and  the  insured  shall  then 
resume  payment  of  premiums.'  This 
provision  contemplates'a  possible  res- 
toration of  the  insured  from  total 
disabili^  (a  change  by  no  means  im- 
probable), whereupon  the  company  in 
its  turn  is  to  be  relieved  from  the  ob- 
ligation of  paying  premiums  for  the 
insured.  But  if  appellant's  idea  of 
what  this  contract  means  shall  prevail, 
when  and  by  what  means  shall  the 
company  ever  know  of  any  relief  to  the 
insured  from  total  disability?  Ob- 
viously the  insured  would  gain  nothing 


by  giving  snch  information,  but»  on 
the  contrary,  would  profit  by  withhold- 
ing it  until  just  before  he  became  sixty 
years  of  age,  or,  if  he  die  before  reach- 
ing that  age,  for  his  beneficiary  then 
to  furnish  proof  to  the  company  thsii 
years  ago,  and  prior  to  the  expiration 
of  a  period  of  term  insurance,  the 
insured  became  totally  disabled,  and 
in  either  of  such  cases  hold  the  com- 
pany liable,  and  thus  deprive  it  of 
any  possible  opportunity  under  this 
part  of  the  contract.  There  are  a  num- 
ber of  other  provisions  in  the  policy 
that  point  this  same  way,  only  two  of 
which  need  be  considered :  First.  Un- 
der the  clause  'consideration,'  it  is 
stated  to  be  the  advance  payment  in 
cash  ...  of  an  annual  premium 
of  $23.70  for  term  insurance  for  one 
year  ending  on  the  1st  day  of  May, 
1915,  and  the  payment  of  an  equal 
amount  upon  each  anniversary  date  un- 
til the  date  of  the  death  of  the  insured.' 
Second.  In  the  clause  entitled  'Grace 
in  Payment  of  Premiums,'  it  says: 
In  the  payment  of  all  premiums 
hereunder  after  the  first  policy 
year  there  will  be  allowed  a  grace  of 
one  month  (not  less  than  thirty  days) 
.  .  .  during  which  time  this  policy 
shall  remain  in  full  force  and  efFect' 
It  is  to  be  observed  that  the  provision 
with  reference  to  grace  in  payment  of 
premiums  Is  required  by  subdivision 
1,  §  6069-184.  Rem.  Code,  in  all  such 
life  insurance  policies  after  January 
1,  1912.  Clearly,  these  two  features, 
'Consideration'  and  'Grace  in  the  Pay- 
ment of  Premiums/  make  the  contract 
one  of  term  insurance;'  that  is,  insur- 
ance in  force  during  the  term  or  period 
for  which  a  consideration  of  premium 
has  been  paid  and  the  grace  period  of 
thirty  days.  It  is  so  declared  by  the 
words,  'during  which  time  this  policy 
shall  remain  in  full  force  and  effect,* 
which  words,  of  themselves,  are  at 
once  useless  unless  they  constitute  a 
limitation  as  to  time  upon  the  vitality 
of  the  contract.  With  what  success 
shall  it  be  contended  that  such  lan- 
guage, which  by  the  statute  is  required 
to  be  placed  in  all  annual  premium 
payment  life  insurance  policies,  is  not 
out  of  harmony  with  the  heavy  obliga- 
tions sought  to  be  imposed  upon  the 
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Greenway  avenue  only  by  way  of 
Burnet  avenue. 

At  4:50,  on  the  morning  of  June 
23,  1912,  a  fire  broke  out  in  the 
IV^IIeable  Iron  Company's  plant.  At 
this  time  a  freight  Irain  consistins: 
of  fifty-four  cars,  and  2,160  feet  in 
length,  wjis  approaching  on  the  West 
Shore  tracks  from  the  west.  The 
engineer  of  this  train,  one  Johnson, 
is  now  dead.  But  its  fireman  testi- 
fied that  he  discovered  the  fire  as 
he  crossed  James  street,  some  2 
miles  away.  When  a  mile  distant  he 
could  locate  it.  Johnson  had  a  regu- 
lar train.  On  at  least  five  or  six 
trips  he  had  been  over  the  road  in 
this  neighborhood  with  the  same 
fireman.  We  may  assume  that  he 
knew  the  general  situation  and  the 
communicating  streets,  for  the  gen- 
eral view  towards  the  canal  for 
much  of  the  way  was  not  obstructed 
by  buildings  or  other  obstacles.  Ab 
the  engine  approached  Beach  street 
the  tracks  were  straight,  and  the 
engineer  could  see,  standing  on  the 
tracks  ahead  of  him,  150  feet  east  of 
Greenway  avenue,  another  freight 
train. 

Meanwhile  the  fire  department  of 
the  city  of  Syracuse  was  attempting 
to  reach  and  extinguish  the  fire. 
One  hose  cart  crossed  the  canal  and 
came  northerly  on  Beach  street  with 
its  gong  clanging.  It  was  a  still 
morning.  There  was  not  much  noise 
on  the  engine.  The  gong  could  be 
heard  for  a  distance  of  three  or  four 
blocks.  The  train  was  going  slowly 
at  from  2  to  6  miles  an  hour.  It 
could  have  been  stopped  within  30 
or  40  feet.  It  did  not  stop,  however, 
and  the  engine  reached  the  crossing 
as  the  hose  cart  approached  it.  The 
fireman,  seeing  that  there  would  be 
delay,  knowing  that  they  could  reach 
the  fire  only  by  means  of  Burnet 
avenue,  turned  to  the  right  over  the 
fields  and  so  came  to  Teall  avenue. 
Their  course  could  be  observed  from 
the  engine.  Their  object  could  have 
been  divined.  But  when  Teall  ave- 
nue was  reached  the  engine  had  just 
passed  that  crossing  also  and  the 
hose  cart  was  again  blocked, 
^^^nd  hose  cart  came  south  on 


Teall  avenue  to  Burnet  avenue.  Its 
gong  was  also  clanging  as  it  turned 
easterly  towards  Greenway  avenue. 
Between  the  two  avenues  it  must 
have  been  slightly  ahead  of  the  en- 
gine, for  as  it  turned  south  <m 
Greenway  avenue  and  came  to  the 
crossing  the  engine  was  just  pass- 
ing. 

While  between  Teall  avenue  and 
Greenway  avenue  the  engineer  had 
been  signaled  from  the  freight  train 
standing  on  the  tracks  ahead  to 
stop.  He  shut  off  steam,  but  almost 
immediately  the  first  freight  train 
began  to  move  and  he  was  signaled 
to  follow.  As  the  engine  passed 
Greenway  avenue  the  captain  of  the 
hose  cart  called  to  someone  on  the 
engine  asking  why  they  did  not  stop 
and  let  the  hose  cart  by.  That  per- 
son's lips  were  seen  to  move  appar- 
ently in  reply,  but  what  he  said  was 
not  heard.  Again  when  the  train 
was  partly  over  the  crossing  some- 
one upon  it  signaled  to  the  engineer 
to  stop,  evidently  vrith  the  idea  of 
cutting  the  train  and  so  allowing  the 
hose  cart  to  pass  through.  This 
operation  would  have  taken  two 
minutes.  The  engineer  did  not  see 
or  did  not  heed  this  signal,  although 
there  was  not  much  smoke  over  the 
train  to  hide  his  view.  Although  he 
knew  of  the  location  of  the  fire  and 
must  have  appreciated  the  need  of 
haste,  he  continued  on  slowly  with- 
out stopping  until  the  crossing  was 
clear.  No  train  was  following  him. 
A  delay  of  fifteen  minutes  ensued. 
As  a  result  much  greater  damage 
was  done  by  the  fire  than  would  have 
occurred  had  the  hose  carts  been 
able  to  reach  the  scene  promptly. 
It  is  for  this  damage  that  the  action 
is  brought. 

With  evidence  in  the  case  which 
would  justify  a  juiy  in  finding  sudi 
facts  as  have  been  here  outlined,  the 
appellate  division  has  held  that  the 
complaint  should  be 
dismissed.    In  this  J^J^^^**^ 
we  think  it  erred.  »iiw«t  tmtmr- 
Whether   the    de-  dep«rtm«t 
fendant  made  rea- 
sonable use  of  its  rights  in  view  of 
the  situation  which  confronted  it 
may  well  be  a  matter  upon  wfaidi 
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The  fire  department  pany  for  its  own  purpose  would  pre- 
vent the  fire  engmes  from  reaching 
the  scene  of  the  fire 


the  shop. 

promptly  responded  to  an  alarm  sent 
it,  and  despatched  several  fire  en- 
gines to  the  scene  of  the  fire.  When 
the  engines  reached  the  railroad 
crossing,  a  half  square  from  the 
fire,  their  further  progress  was  ob- 
structed by  the  gates  to  the  cross- 
ing, which  were  then  closed.  A  train 
of  empty  cars  was  then  approaching 
the  crossing  from  the  east,  and 
within  about  400  feet  of  it.  At  ttie 
same  time  another  train  of  empty 
cars  was  approaching  from  the 
west,  but  at  somewhat  greater  dis- 
stance.  The  gates  were  closed  to 
give  the  trains  exclusive  right  of 
way  over  the  crossing,  and  they 
remained  closed  until  both  trains 
had  cleared,  a  period  of  from  ten  to 
thirteen  mmutes,  during  which 
time  the  fire  engines  were  prevented 
from  proceeding  to  the  fire.  The 
plaintiff's  contention  was  that  this 
delay  was  the  result  of  the  defend- 
ant's negligence,  and  that  it  in- 
creased materially  his  loss  from  the 
fire.  The  action,  charging  negli- 
gence, was  brought  to  recover  com- 
pensation. A  nonsuit  was  directed, 
and  from  the  refusal  of  the  court  to 
take  it  off  we  have  this  appeal. 

If  the  evidence  submitted  would 
have  supported  a  finding  of  failure 
on  part  of  the  defendant's  employees 
to  perform  a  manifest  duty  impor- 
tant to  the  plaintiff  by  way  of  pre- 
venting the  injury  which  he  claims 
to  have  sustained,  the  case  should 
have  been  submitted  to  the  jury; 
otherwise  the  court  was  right  in  di- 
recting a  nonsuit.  By  the  term 
"manifest  duty"  we  mean  a  duty 
which  it  would  be  wilfulness  or  wan- 
tonness to  disregard,  as  distin- 
guished from  a  duty  the  nonobserv- 
ance  of  which  is  to  be  referred  to 
inattention  or  thoughtlessness.  The 
former  is  always  predicated  on  pur- 
pose or  design,  the  latter  never.  If 
the  employees  of  the  defendant  com- 
pany knew  when  their  several  trains 
were  approaching  the  crossing,  that 
a  fire  was  endangering  or  destroying 
the  plaintiff's  property  but  a  half 
square  distant,  and  that  the  use  of 
the  crossing  by  the  railroad  com- 


to  re  mow 
obstmetloii 
from  path  of 
flr*  apparatwk 


and  rendering  time- 
ly service  in  extin- 
guishing the  fire,  it 
would  have  been  a 
manifest  duty  resting  on  them  to  do 
whatever  was  reasonably  practi- 
cable to  remove  any  obstruction  to 
the  immediate  crossing  of  the  fire 
engines.  When  it  is  sought  to 
charge  a  railroad  company  with  neg- 
ligence for  allowing  such  obstruction 
as  here  occurred,  it  is  first  of  all 
essential  that  it  be  made  to  appear 
that  those  in  charge 

of  the  trains,  who  S^;j:r5-p«M,f 
were   directly   re-  -kaowiedse  wt 

sponsible  for  their  ^iit^im. 
control,  knew,  or 
ought  to  have  known,  when  they 
were  employing  or  about  to  employ 
the  crossing  with  their  trains,  of 
the  unforeseen  conditions  existing 
which  made  such  employment,  or 
use  of  the  crossing,  likely  to  cause 
the  injury  for  which  recovery  is 
sought.  We  see  nothing  in  the  evi- 
dence indicating  even  in  remote  way 
that  any  of  the  defendant's  em- 
ployees knew  of  the  existence.of  this 
particular  fire.  It  does  not  appear 
that  it  was  at  any  time  within  their 
view.  They  saw  that  the  gates  were 
closed  as  they  passed  along  on  the 
tracks,  and  they  saw  the  fire  engines 
standing  there  awaiting  their  re- 
moval, and  they  may  or  may  not 
have  heard  the  call 
of  the  several  by-  7^fflciT-cy"— 
standers,  who  testi- 
fied that  they  called,  "Cut  the  train," 
but  this  comes  very  far  short  of 
showing  such  knowledge  of  the  situ- 
ation as  would  charge  them  with 
a  manifest  duty  to  do  something  out 
of  the  usual  to  meet  an  emergency 
that  could  not  have  been  foreseen, 
and  about  which  they  could  at  best 
only  conjecture.  In  what  we  have 
said  we  include  as  well  the  gate- 
man  or  flagman.  It  does  not  appear 
that  he  saw,  or  could  have  seen,  the 
fire  from  where  he  was  placed.  One 
witness  testified  that,  having  him- 
self discovered  the  fire,  he  told  the 
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L.R.A.(N.S.)  1110,  127  Am.  St  Rep. 
309,  86  N.  E.  611,  affinning  (1908)  189 
111.  App.  116. 

Indiana^-Cleveland,  C.  C.  &  St  L. 
E.  Co.  V.  Tauer  (1911)  176  Ind,  621.  89 
LJt,A.(N.S.)  20,  96  N.  E.  758. 

luwtLi — ^Bosch  T.  Burlington  ft  H.  R. 
Go.  (1876)  44  Iowa.  402,  24  Am.  Rep. 
754. 

Eaiisas.~Walker      Hissouri  P.  R. 

Co.  (1915)  95  Kan.  702,  149  Pac.  677. 

Massachusetts. — Metallic  Comprea- 
sion  Casting  Co.  v.  Fitchburg  R.  Co. 
(1872)  109  Mass.  277,  12  Am.  Rep. 
689;  Hyde  PaTk  Gay  (1876)  120 
Mass.  689. 

Michigan.— Clark  v.  Grand  Trunk 
Western  R.  Co.  (1907)  149  Mich.  400, 
112  N.  W.  1121,  12  Ann.  Cas.  559; 
Valentine  t.  Minneapolis,  St.  P.  &  S. 
Ste,  M.  R.  Co.  (1908)  155  Mich.  151, 
118  N.  W.  970. 

Minnesota.  —  Erickson  v.  Great 
Northern  R.  Co.  (1912)  117  Minn.  348, 
39  LJIJL(N.S.)  287,  135  N.  W.  1129, 
Ann.  Cas.  1913D,  763,  3  N.  C.  C.  A. 
490;  Bodkin  v.  Great  Northern  R.  Co. 
(1914)  124  Minn.  219,  144  N.  W.  937, 
Ann.  Cas.  1915B,  706. 

Missouri. — ^Hurley  v.  Missouri,  K  & 
T.  R.  Co.  (1918)  170  Mo.  App.  235. 
166  S.  W.  67. 

New  York.— Phenix  Ins.  Co.  v.  New 
York.  C.  &  H.  R.  R.  Co.  (1907)  122 
App.  Div.  113,  106  N.  Y.  Supp.  696, 
affirmed  in  (1909)  196  N.  Y.  &&4.  90 
N.  E.  1164.  And  see  Globe  Mallea- 
ble Iron  &  Steel  Co.  v.  New  York 
G.  ft  H.  R.  R.  Co.  (reported  herewith) 
ante,  1648.  Compare  Mott  v.  Hudson 
River  R.  Co.  (1863)  1  Robt  685. 

Pennsylvania. — KiRSTEiN  v.  Phila- 
delphia &  R.  R.  Co.  (reported  here- 
with) ante,  1646. 

Thus  it  was  said  in  Hurley  v.  Mis- 
souri, K.  &  T.  R.  Co.  (1913)  170  Mo. 
App,235, 156S.W.  67:  "If  one  know- 
ingly interferes  with  the  efforts  of 
those  engaged  in  putting  out  a  fire, 
and  such  Interference  results  in  a 
greater  loss  by  the  fire  than  would 
have  been  otherwise  sustained,  such 
pwson  ought  to  be  held  liable.  And 
it  such  person,  after  full  knowledge 
of  the  facts  and  the  situation,  negli- 
gently or  wilfully  conducts  himself  so 
aa  to  cause  an  interference  directly 


resulting  in  loss,  he  ought  to  be  held 
liable." 

>.  AppHcatton  of  nUe. 
1.  Negligent  operation  of  trai-n  or  oar. 

In  Erickson  v.  Great  Northern  R. 
<3o.  (1912)  117  Minn.  348.  39  L.R.A. 
(N.S.)  237,  135  N.  W.  129,  Ann.  Cas. 
1913D,  763,  3  N.  C,  C.  A.  490,  it  ap- 
peared that  in  the  attempt  to  extin- 
guish a  fire  in  a  hotel  owned  by  the 
plaintiff,  the  firemen  ran  a  line  of 
hose  across  the  tracks  of  the  defend- 
ant railroad  company,  and  while  the 
hose  was  being  used  a  locomotiTe 
operated  by  the  servants  of  the  de- 
fendant ran  over  and  cut  the  same, 
thereby  causing  a  delay,  during  which 
the  fire  became  uncontrollable  and 
destroyed  the  plaintiff's  premises. 
The  court  held  that  the  acts  of  those 
in  charge  of  the  locomotive,  in  run- 
ning over  the  hose,  constituted  negli- 
gence, as  it  appeared  that  it  was 
broad  daylight,  the  fire  could  easily 
be  seen  from  the  locomotive,  and  botii 
the  engineer  and  a  watchman  had  no- 
tice of  the  same,  the  court  upholding 
a  submission  to  the  jury  by  the  court 
below  in  the  following  form:  "It  was 
not  the  duty  of  the  engineer  to  look 
for  hose  stretched  across  the  track, 
but  if  he  knew  that  a  hose  in  use  to 
put  out  a  fire  was  across  the  track, 
it  was  his  duty  not  to  cut  it  if  he 
could  avoid  doing  so  without  danger 
to  himself  or  other  persons.  If  he 
did  not  know  that  it  was  across  the 
track,  but  did  know  that  a  fire  was 
in  progress  in  the  city  near  the  track, 
and  knew  that  the  situation  and  con- 
ditions were  such  as  to  make  it  rea- 
sonable to  anticipate  that  his  engine 
might  interfere  with  the  work  of  ex- 
tinguishing the  fire,  and  after  such 
knowledge  he  failed  to  exercise  ordi- 
nary care  under  the  circumstances 
to  avoid  cutting  the  hose,  actionable 
negligence  might  be  found." 

That  decision  was  followed  in  Bod- 
kin v.  Great  Northern  R.  Co.  (1914) 
124  Minn.  219,  144  N.  W.  937,  Ann. 
Cas.  1915B,  705,  a  case  arising  from 
the  same  transaction,  wherein  the 
plaintiffs  sought  to  recover  the  value 
of  articles  lost  in  the  destructtoa  of 
the  hotel 
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Ib  Metallic  Compression  Gastinsr 
Co.  T.  Pitchburg  R.  Co.  (1872)  109 
Mw  277.  12  Am.  Rep.  689,  it  ap; 
peared  that  the  only  available  source 
«f  water  for  the  extinguiahment  of  a 
fire  on  the  plaintiff's  premises  was  ac- 
cessible only  by  crossing  the  tracks 
of  the  defendant  railroad  company, 
and  for  this  purpose  a  hose  line  had 
been  placed  across  the  tracks  and  the 
water  was  being  pnmped  on  the  flra 
with  snocessful  results  when  a 
freii^t  train,  controlled  and  operated 
by  the  defendant  company,  came 
along  the  tracks,  and  despite  the 
warnings  of  the  firemen,  and  notice, 
on  the  part  of  the  crew,  of  the  loca- 
tion of  the  hose,  the  train  was  care- 
lessly run  over  the  hose,  severing  it 
and  catting  off  the  supply  of  water, 
whereby  the  plaintiff's  buildings 
were  destroyed  by  the  fire.  In  an  ac- 
tion to  recover  the  damage  caused 
t&e  plaintiff,  the  court  held  that  the 
negligent  acta  of  the  defendant's 
servants  were  the  proximate  cause  of 
^e  plaintiff's  loss,  for  which  the  de- 
fendant must  be  held  liable. 

In  little  Rock  Traction  ft  Electric 
Go.  V.  HcCaskill  (1906)  76  Ark.  18S, 
70  L.R.A.  680,  112  Am.  St.  Rep.  48, 
86  S.  W.  997,  18  Am.  Neg.  Rep.  1,  it 
appeared  that  a  line  of  hose  conveying 
water  used  in  extinguishing  a  fire  in 
ttie  plaintiff's  dwelling  w^p  run  over 
and  severed  by  a  street  car  operated 
lir  ttie  defendant  company,  whose 
motorman  testified  that  he  did  not  see 
hoee,  but  was  watching  the  fire. 
The  court  held,  following  the  deci- 
sioa  IB  Metallic  Compression  Casting 
Gb.  Fitchburg  R.  Go.  (Mass.)  su- 
pra, that  the  facts  showed  a  wilful 
disregard  of  the  rights  of  plaintiff, 
on  the  part  of  the  defendant's  serv- 
ants, whose  acts  constituted  the  prox- 
imate cause  of  the  complainant's 
damage.  A  charge  to  t^e  jury  in  the 
following  form  was  held  to  be  prop- 
er: "The  jury  is  instructed  that  if 
they  find  that  the  fire  hose  was  neg- 
ligently cut  by  defendant's  car,  and 
the  flow  of  water  was  thereby  di- 
verted from  the  house  which  was  be- 
ing consumed  by  fire  and  in  which 
plaintiflTs  goods  were,  and  that  such 
diversion  of  the  water  severely  im- 


paired the  power  of  the  Are  company 
in  its  efforts  to  control  and  subdue 
said  fire,  and  thereby  rendered  it  im- 
possible for  the  plaintiff  to  rescue 
from  said  fire  and  save  a  large 
amount  of  proper^*  which,  in  the  ab- 
sence of  ttie  cutting  of  said  hose  and 
the  consequent  impairment  of  the 
water  supply,  the  plaintiff  coold  and 
would  have  saved,  you  will  find  for 
the  plaintiff." 

In  Hurley  t.  Hisaouri,  E.  ft  T.  R. 
Co.  (1913)  170  Mo.  App.  236,  166  S. 
W.  67,  it  appeared  that  public  fire- 
men, fighting  a  fire  in  plaintiff's  prop- 
erty, extended  a  line  of  hose  across 
the  tracks  of  the  defendant  railroad 
company,  and  with  the  water  so  ob- 
tained had  controlled  and  confined 
the  fire  to  a  nnall  annex  of  the  main 
building,  an  elevator.  About  this 
time  a  long  freight  train,  in  oharge 
of  the  defendant's  servants,  proceed- 
ed down  the  tracks  despite  the  warn- 
ings of  firemen  and  bystanders,  and 
the  evidences  of  the  fire,  which  could 
be  seen  a  great  distance  off,  and 
stopped  directly  opposite  the  fire  and 
a  few  hundred  feet  from  the  line  of 
hose.  Thereupon  the  engineer  of  tiie 
train  ordered  the  removal  of  the  hose 
or  threatened  to  run  over  and  cut  it, 
stating  that  several  of  the  freight 
cars  contained  a  large  quantity  of 
dynamite,  which  was  in  danger  of 
exploding  because  of  the  proximity  of 
the  fire.  By  reason  of  these  threats 
and  the  evident  intention  of  the  de- 
fendant's engineer  to  run  over  tiie 
hose,  the  fire  chief  ordered  the  same 
to  be  uncoupled  and  allowed  the  train 
to  proceed.  The  plaintiff  claimed, 
and  the  evidence  showed,  in  an  ac- 
tion to  recover  the  damage  to  his 
properly,  tiiat  the  delay  caused  by  the 
uncoupling  of  the  hose  and  the  pas- 
sage of  the  train  resulted  in  the  fire 
gaining  headway  and  destroying  both 
the  annex  and  the  main  elevator^ 
building.  The  court  upheld  the  ver-| 
diet  of  the  jury  in  the  plaintiff's  fa- 
vor, holding  that  the  engineer  wfl- 
fnlly  disregarded  the  signals  given 
to  stop  his  train,  and  proceeded  to  a 
point  where  it  was  necessary  to  stop 
the  work  of  fighting  the  fire  in  order 
to  allow  the  train  to  pass;  that  know-' 
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in^  of  the  fire  he  wilfully  drove  to  a 
point  where  he  knew  there  was  dan- 
ger and  where  the  presence  of  the 
train  necessitated  an  interruption  of 
the  work  of  the  firemen,  and  that 
therefore  the  defendant  was  liable 
for  the  damages  incident  to  its  serv- 
ant's wrongful  and  negligent  acts. 

Where  it  appeared  that  fire  hose 
was  extended  across  the  tracks  of  the 
defendant  railroad  company  in  order 
to  combat  a  fire  in  buildings  insured 
by  tiie  plaintiff,  and  further  that  the 
defendant's  servants,  with  the  knowl- 
edge of  the  circumstances,  caralessly 
drove  a  train  in  their  charge  over  the 
hose,  thereby  causing  a  delay  and  in- 
terference with  the  firemen's  efforts 
to  extinguish  the  fire,  the  court  held 
that  the  defendant  company  was  lia- 
ble for  l^e  increased  loss  caused  by 
the  negligent  acts  of  its  servants. 
Phenix  Ins.  Go.  v.  New  York  C.  &  H. 
R.  R.  Co.  (1907)  122  App.  Div.  118, 
106  N.  T,  Supp.  696,  affirmed  in 
(1909)  196  N.  Y.  554,  90  N.  E.  1164, 

In  Globe  Malleable  Iron  &  Steel 
Co.  v.  New  York  C.  &  H.  R.  R.  Co. 
(reported  herewith)  ante,  1648,  it  ap- 
peared that  at  an  early  hour  on  a 
summer's  morning  fire  broke  out  in 
buildings  owned  by  the  plaintiff, 
which  were  situated  near  tbe  defend- 
ants tracks  over  which  It  was  neces- 
sary for  the  fire  apparatus  to  pass  in 
order  to  reach  the  fire.  In  an  at- 
tempt to  do  this  a  fire  hose  cart  pro- 
ceeded down  an  avenue  leading  to  t^e 
railroad  tracks  and  in  full  view  of  an 
approaching  train,  but  seeing  that  the 
laUer  was  not  going  to  stop,  the 
fire  cart  changed  its,  course  to  a  lane 
parallel  with  the  tracks  in  order  to 
reach  another  crossing,  all  the  time 
being  in  view  of  the  engineer  of  the 
train.  On  reaching  this  crossing  the 
driver  of  the  hose  wagon  found  that 
this  too  was  blocked,  the  engineer 
having  failed  to  stop  the  train,  which 
was  a  long  freight  train.  The  en- 
gineer was  signaled  to  stop,  in  order 
to  cut  the  train  and  allow  the  appa- 
ratus to  pass  over  the  tracks,  which 
operation  would  have  taken  but  two 
minutes,  but  despite  the  warnings  and 
signals,  and  the  evidences  of  a  large 
fire  and  the  need  of  haste,  the  engi- 


neer proceeded  slowly  until  tbe  cross- 
ing was  cleared,  causing  a  delay  of 
some  twenty  minutes.  The  ooort 
Holds  that  it  was  error  to  refoee  to 
submit  to  tihe  jury  the  qnoBtion 
whether  l^e  defendant  made  reason- 
able use  of  its  rights  in  the  emergency, 
that  the  jury  might  well  have  found 
that  the  engineer  had  seen  the  hose 
cart  in  its  attempt  to  make  the  first 
crossing,  and  therefore  they  were 
negligent  in  not  leaving  the  second 
crossing  clear,  or  having  blocked  the 
•crossing  they  should  have  cut  the 
toain  and  diminished  the  del^  from 
fifteen  to  two  minutes;  that  clearly 
there  was  a  question  of  fact  upon 
which  the  jury  was  entitled  to  pass. 

But  compare  Mott  v.  Hudson  River 
R.  Co.  (1863)  1  Robt.  (N.  Y.)  585, 
which  has  apparently  been  overruled 
by  the  more  recent  decisions  in  that 
state,  which  have  been  heretofore  set 
forth,  wherein  it  appeared  thtA  fiA 
broke  oat  in  buildings  owned  by  the 
plaintiff,  and  the  municipal  fire  de- 
partment, in  its  efforts  to  extinguish 
the  same,  extended  fire  hose  across 
the  defendant's  railroad  tracks.  It 
further  appeared  that  a  train  oper- 
ated and  controlled  by  the  defend- 
ant's servants  proceeding  along  the 
track  was  signaled  to  stop  by  the  fire- 
men, but  proceeded  on  its  way,  and 
in  so  doin&  severed  the  hose,  causing 
a  serious  delay  in  securing  water, 
and  thereby  resulting  in  a  greater 
loss  from  the  fire.  Th^  court  held 
that  the  defendant's  servants  were 
not  negligent  in  refusing  to  stop  on 
receiving  signals  from  the  firemen  to 
that  effect,  and  further  that  the  cut* 
ting  of  the  hose  was  not  the  proxi- 
mate or  immediate  cause  of  the  in- 
jury to  the  plaintiffs,  saying:  "The 
act  of  the  defendants  was  not  the  im- 
mediate cause  of  the  injury  to  the 
plaintiffs;  it  was  only  immediately 
the  cause  by  destroying  the  instru- 
ments used  to  prevent  injury.  It  is 
true,  they  were  then  actually  in  use, 
but  l^e  same  principle  must  govern 
if  they  were  just  being  prepared  to 
be  used  on  their  way,  or  even  kept  In 
readiness  for  use.  If  the  hose  cart 
was  on  its  way  to  the  fire  and  inter- 
rupted by  illegal  obstructions  in  the 
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street,  or  injured  by  a  locomotive,  the 
plaintiffs  might  have  lost  the  benefit 
of  it;  or  if  anyone  negligently  lost 
the  key  of  its  house,  so  that  it  could 
not  be  got  out  in  time,  or  if  anyone 
having  contracted  to  repair  the  hose 
within  a  certain  time  failed  to  do  it — 
in  all  these  cases  the  negligence  of 
tiie  delinquent  party  might  more  or 
less  contribute  to  the  result  of  de- 
stroying the  plaintiffs'  property,  yet 
as  a  result  of  the  negligence,  tiie  con- 
sequences would  be  too  remote  to 
maJce  him  liable  for  damages."  But 
in  a  strong  dissenting  opinion,  which 
seems  to  have  been  followed  by  later 
decisions,  it  was  said:  "Cutting  or 
destrc^ng  fire  hose  provided  for  use 
by  a  community,  when  no  fire  existed 
and  the  hose  was  not  in  actual  use 
at  the  time  of  the  cutting,  would  not 
give  a  member  of  that  community, 
whose  house  should  afterwards  be 
burned  down,  a  right  of  action  for 
damages  caused  by  the  destruction 
of  his  house,  although  it  might  be 
ev$ae  so  probable  or  clear  that  if  tiie 
hose  had  not  been  cut,  its  use  would 
have  enabled  the  owner  of  the  house 
to  extinguish  the  fire  and  save  his 
property.  The  damages  would  in 
that  case  be  too  remote;  that  is,  they 
would  be  so  remote  that  other  acts  or 
negligence  intervening  might  be 
chargeable,  to  some  extent,  with  the 
disaster;  and  courts  will  not  specu- 
late in  such  cases,  in  order  to  deter- 
mine whether  any,  or  how  much,  of 
the  damage  is  due  to  a  particular  act 
complained  of.  But  in  the  present 
instance,  tiie  hose  was  actually  con- 
veying water  upon  the  plaintiffs* 
burning  building,  and  rapidly  extin- 
guishing the  fire,  when  it  was  cut. 
The  plaintiff  was  instantly  deprived 
by  this  act  of  the  flow  of  water  upon 
his  house,  and  the  flames  that  had 
been  going  out  under  the  action  of 
the  hose  immediately  rose  and  de- 
stroyed that  and  other  property' 
owned  by  him.  It  would  be  difficult  to 
state  a  case  of  more  direct  or  imme- 
diate damage  resulting  from  a  spe- 
cific act.  Injuries,  for  example,  sus- 
tained by  being  thrown  from  a  wagon 
in  consequence  of  the  wheel  being 
knocked  off  by  coming  in  contact  witii 


an  obstruction  negligentiy  left  in  the 
carriageway,  would  seem  to  be  more 
remote  damage  than  the  one  under 
consideration;  and  yet  such  an  in- 
jury has  never  been  regarded  as  too 
remote  to  permit  the  maintenance  of 
an  action  for  damages  caused  by  it." 

In  Valentine  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Ck>.  (1908)  165  Alich. 

lis  N.  W.  970,  it  appeared  that 
the  servants  of  tiie  defendant  negli- 
gently placed  a  burning  car  opposite 
the  property  of  the  plaintiff  which  he 
and  others  were  attempting  to  save, 
whereby  the  persons  engaged  in  fight- 
ing the  flames  were  driven  away  and 
the  property  was  consumed.  The  court 
held  on  the  evidence  that  the  follow- 
ing instruction  was  correct  t  "If  yon 
find  that  the  crew  of  the  switch  en- 
gine, against  the  protest  of  the  plain- 
tiff, did  negligently  pull  and  place  a 
burning  car  directly  opposite  to  his 
timber  on  the  windward  side,  in  such 
position  that  it  was  evident  that  the 
burning  car  would  injure  the  timber 
he  was  trying  to  save,  and  drive  away 
those  trying  to  protect  it,  and  if  you 
find  from  the  evidence  that  the  destruc- 
tion of  the  timber,  which  otherwise 
might  end  would  have  been  saved,  was 
caused  by  that  act,  then  the  plaintiff 
is  entitled  to  recover  such  damages  as 
resulted  from  that  act." 

In  White  v.  Colomdo  C.  R.  Co. 
(1879)  6  Dill.  428,  Fed.  Cas.  No. 
17,543,  it  appeared  that  the  defendant 
railroad  company  stored  a  quantity  of 
gunpowder  in  its  warehouse,  in  which, 
at  the  time,  was  a  shipment  of  goods 
belonging  to  the  plaintiff.  The  ware- 
house was  destroyed  by  fire,  it  being 
shown  that  the  firemen  were  prevent- 
ed from  entering  or  approaching  the 
building  by  reason  of  the  presence  of 
the  explosives.  In  this  action  to  re- 
cover the  value  of  the  plaintiff's  goods, 
which  were  destroyed,  the  court  held 
that  the  railroad  company  was  negli- 
gent in  storing  the  powder  in  the  same 
warehouse  with  the  goods  of  the  plain- 
tiff, and  was  liable  for  the  loss  occa- 
sioned to  the  latter,  saying:  "The 
fire  is  a  proximate  cause  of  loss,  but 
it  does  not  follow  that  it  is  the  only 
cause  standing  in  that  relation  to  the 
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result.  And  so,  while  it  is  true  that 
plaintiff's  goods  were  in  fact  de- 
stroyed by  fir^  it  is  also  true  that  the 
gunpowder  in  the  warehouset  by  keep- 
ing the  workmra  from  the  fin,  may 
have  contributed  to  tiie  loss  in  such 
way  as  will  make  it  a  proximate  cause. 
'Negligence  may  be  the  proximate 
cause  of  an  injury  of  which  it  is  not 
the  sole  or  immediate  cause.' " 

See  alao  Crissey  &  F.  Lumber  Co.  v. 
Denver  &  R.  G.  R.  Co.  (1902)  17  Colo. 
App.  276.  68  Pac.  670»  wherein  it  was 
held  that  a  canse  of  action  wae  stated 
by  a  con^laint  alleging  that  a  car  of 
powder  was  placed  near  a  fire»  that 
"the  defendant  railroad  compahy  neg- 
ligently failed  to  remove  said  car  of 
powder  from  its  exposed  position  when 
the  fire  originated,  as  it  was  its  duty 
to  do;  also  that,  by  reason  of  the  im- 
proper placing  in  such  an  e^^oeed 
condition  of  the  car  of  powder  and  the 
failure  to  remove  the  fire  depart- 
ment of  the  city,  which  had  come  upon 
the  premises  with  their  appliances  for 
the  purpose  of  extinguishing  the  fire, 
were  deterred  and  prevented  in  their 
efforts  so  to  do,  and  as  they  might 
otherwise  have  done,  by  reason  of  the 
great  peril  and  imminent  danger  to 
life  and  limb  to  which  the  firemen 
were  exposed." 

S.  Ifegligence  presumed  from  violation 
of  statute. 

In  Houren  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1908)  236  lU.  620,  20  I.JI.A. 
(N.S.)  1110,  127  Am.  St.  Rep.  809,  86 
N.  E.  611,  affirming  (1908)  139  III. 
App.  116,  it  appeared  that  the  defend- 
ant railroad  company  had  allowed  a 
long  train  of  freight  cars  to  remain  on 
its  tracks,  crossing  a  public  road  and 
blocking  the  same  contrary  to  a  stat- 
ute (Kurd's  Rev.  Stat.  1908,  chap.  114, 
T  77)  ,  whereby  the- municipal  fire  de- 
partment was  delayed  for  a  period  of 
thirty-five  minutes  in  responding  to  an 
alarm  of  fire.  In  consequence  the 
plaintiff's  dwelling  was  destroyed. 
The  court  held  that  the  blockade  of 
the  roadway  was  the  proximate  cause 
of  the  complainant's  loss,  aa  it  ap- 
peared that  his  house  did  not  catch 
fire  until  nearly  an  hour  after  the 
alarm  had  been  given,  and  that  a  two- 
way  fire  hydrant  was  situated  in  the 


immediate  vicinity  so  that  it  could 
reasonably  be  inferred  tiiat  ttie  fire 
could  have  been  controlled  had  not  the 
necessary  apparatus  been  precluded 
from  arriving  on  the  scene  by  reason 
of  the  defendant's  negligent  acts. 
The  court  said:  "It  seems  clear  to  us 
that  if  a  prudent  man  of  experience 
had  reflected  upon  the  probable  con- 
sequences of  entirely  closing  up  this 
street  in  a  great  cily,  he  would  have 
foreseen,  first,  that  to  so  close  the 
fltoeet  would  obstruct  uid  deli^  pub- 
lic travri  thereon;  second,  that  among 
the  travel  liable  to  be  so  obstructed 
and  delayed  would  be  the  passage  of 
teams,  engines,  and  other  appliances 
of  the  fire  department;  third,  that  if 
the  travel  of  the  fire  department  was 
so  obstructed  and  delayed,  any  fire 
which  the  men  of  that  d^artment 
were  seeking  to  reach  would  be  more 
extensive  and  do  greater  damage  tiian 
if  the  obsbttction  and  delay  had  not 
taken  place."  The  court  held  further 
that  the  violation  of  the  statute,  re- 
ferred to  above,  was  negligence,  as  a 
matter  of  law,  thus  distinguishing  the 
case  from  those  cases  wherein  the  acts 
complained  of  were  not  violations  of 
the  law,  and  therefore  knowledge  of 
the  fire  on  the  part  of  the  railroad 
company  ms  essential.  See  the  cases 
abstracted  in  the  subdivision  "Limita- 
tion of  rule." 

Where  it  appeared  that  the  fire  ap- 
paratus of  a  municipal  department 
was  unable  to  proceed  to  a  fire  in  the 
plaintifTs  greenhouse,  because  of  &e 
blocking  of  a  railroad  crossing  by  a 
train  operated  by  the  defendant  com- 
pany, which  was  allowed  to  stand  on 
the  crossing  for  a  period  of  time  over 
ten  minutes,  in  violation  of  the  re- 
quirements of  the  statute  (Bums's 
Anno.  Stat  1908,  §  2671).  the  court 
held  that  the  violation  of  the  law  con- 
stituted negligence  per  se,  and  for  tiie 
damage  caused  to  the  plaintiff  by  the 
defendant's  interference  with  the  fire 
department  the  defendant  was  liable. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tauer 
(1911)  176  Ind.  621,  39  L.R.A.(N.S.) 
20,  96  N.  E.  758. 

In  Hyde  Park  v.  Gay  (1876)  120 
Haas.  589.  it  appeared  that ;  fire  hose 
was  laid  across  tracks  on  which  t^e 
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def«ndant  was  operating  a  sravel 
train,  and  further,  that  the  day  being 
a  Sunday,  the  firemen  had  no  cause  to 
believe  tiiat  the  tracks  were  being 
used  for  the  operation  of  a  train.  The 
defendant,  nevertheless,  in  contm- 
vention  of  the  statute  forbidding  the 
operation  of  a  train  on  the  Lord's  day, 
was  nuuung  its  gravel  train,  which 
nut  over  and  severed  the  hose.  The 
«oart  held  that  the  defendant  was 
guilty  of  negligence  per  se,  having 
violated  the  statute  by  operating  a 
teatn  on  Sunday,  aside  from  the  ques- 
tkok  vt  negligence  In  cuttiBg  the  hose. 

II.  XdmitaUon  of  rule. 
Tliough  the 'operation  of  a  railroad 
train  interferes  with  the  work  of  a  fire 
department  while  it  is  attempting  to 
extinguish  a  fire  the  railroad  e<nivany 
hi  not  liable  for  the  consequences  of 
that  interference  unless  the  employees 
•f  the  railroad  company  have  knowl- 
edge of  the  fire  or  of  the  presence  of 
tlie  apparatus  of  the  fire  department, 
or  in  the  exercise  of  due  care  should 
have  such  knowledge.  American 
Sheet  &  Tin  Plate  Co.  v.  Pittsburgh  & 
L.  B.  R.  Co.  (1906)  12  Ii.RJL(N.S.) 
38%  76  C.  C.  A.  47, 143  Fed.  789, 6  Ann. 
Gas.  626;  Louisville  ft  N.  R.  Co.  v. 
Scruggs  (1909)  161  Ala.  97.  23  L.R.A. 
(N.S.)  184, 186  Am.  St  Rep.  114, 49  So. 
399;  Bosch  v.  Burlington  &  M.  R.  Co. 
(1876)  44  Iowa.  402,  24  Am.  Rep.  764; 
Walker  v.  Blissonri  P.  R.  Co.  (1915) 
96  Kan.  702,  149  Pae.  677;  Clark  t. 
Grand  Trunk  Western  R.  Go.  (1907) 
14»  Mkh.  400, 112  M.  W.  1121, 12  Ann. 
Gas.  669;  "Kassxat  v.  Fhiladblphu  ft 
R.  R.  Go.  (reported  herewith)  ante, 
1646. 

'Hius,  in  Louisville  &  N.  R.  Co.  v, 
Scruggs  (1909)  161  Ala.  97.  23  LJt.A. 
(N.S.)  184.  135  Am.  St.  Rep.  114.  49 
So.  899,  it  was  held  that  the  defendant 
railroad  company  was  not  liable  for 
damages  to  the  plaintifTs  property 
caused  by  l^e  inability  of  the  public 
firemen  to  lay  a  line  of  hose  across  the 
defendanl^s  tracks.  It  appeared  that 
a  freight  train,  operated  in  the  usual 
course  of  business,  had  stopped  in 
such  a  manor  as  to  block  tlie  ingress 
of  firemen  io  the  burning  building. 
None  of  the  defendant's  servants  or 
agents  had  knowledge  of  the  fire  or 


the  damage  caused  by  their  acts.  The 
court  said:  'In  respect  to  legal  re- 
sponsibilify  to  a  third  person,  there 
is,  we  think,  a  distinction  to  be  drawn 
between  an  active  and  a  passive  use, 
in  the  enjoyment  of  one's  property 
rigiits.  To  illustrate:  If,  in  the  pres- 
ent case,  the  fire  hose  had  been  laid 
from  the  hydrant,  across  the  tracks  of 
the  defendant,  to  the  fire,  and  the  de- 
fendants servants,  with  knowledge  of 
the  existing  conditions  as  to  the  fire 
and  the  laying  of  the  hose,  had  wil- 
fully or  negligently  run  the  train  of 
cars  over  the  hose,  destroying  it,  and 
thereby  prevented  the  extinguishing  of 
the  fire,  a  legal  liability  for  such  con- 
duct would  have  arisen.  That  would 
have  been  an  active  use  of  one's  prop- 
erfy  in  violation  of  the  maxim  'Sic 
utere  tuo  ut  alienum  non  Icedas.'  On 
the  other  hand,  if  (as  was  the  case 
here)  the  defendant's  train  of  cars 
was  already  righ^ully  standing  on  its 
tracks  intervening  the  hydrant  and  the 
plaintiff's  burning  house,  and  the  de- 
fendant merely  failed  or  refused  to 
promptly  move  its  train  out  of  the  way 
when  requested  so  to  do.  in  order  that 
the  hose  might  be  laid  across  its 
tracks,  there  would  be  no  case  for  the 
application  of  the  above-quoted  legal 
maxim.  In  the  latter  instance  the  use 
would  be  merely  passive.  The  law  im- 
poses no  duty  on  one  man  to  aid  an- 
other in  the  preservation  of  the  lat- 
ter's  property,  but  only  the  duty  not  to 
injure  another's  property  in  the  use 
of  his  own." 

In  EntSTEiN  V.  Philadelphia  ft  R. 
R.  Co.  (reported  herewith)  ante,  1646, 
it  appeared  that  fire  apparatus  was 
delayed  in  reaching  a  fire  in  the  plain- 
tiff's bvilding  by  reason  of  the  passing 
of  trains  over  the  defendant's  tracks, 
which  crossed  the  highway  over  which 
the  fire  engines  were  traveling.  The 
court  held  tiiat  the  defendant  company 
could  not  be  held  liable  for  its  inter- 
ference with  the  firemen  unless  it 
could  be  shown  that  its  servants  had 
knowledge  of  the  circumstances  or 
should  have  known  of  the  situation  by 
reason  of  the  surrounding  facts,  and 
therefore  wilfully  neglected  to  remove 
the  obstruction  to  the  fire  engines, 
sajring  in  part:  *Tf  the  employees  of 
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the  defendant  company  knew,  when 
their  several  trains  were  approaching 
the  crossing,  that  a  fire  was  endanger- 
ing or  destroying  th«  plaintifiTs  prop- 
erty but  a  half  square  distant,  and 
that  the  use  of  the  crossing  by  the 
railroad  company  for  its  own  purpose 
would  prevent  the  fire  engines  from 
reaching  tiie  scene  of  the  fire  and  ren- 
dering timely  service  in  extinguishing 
the  fire,  it  would  have  been  a  manifest 
duty  resting  on  them  to  do  whatever 
was  reasonably  practicable  to  remove 
any  obstruction  to  the  immediate  cross- 
ing of  the  fire  engines.  When  it  is 
sought  to  charge  a  railroad  company 
with  negligence  for  allowing  such  ob- 
struction as  here  occurred,  it  is  first 
of  all  essential  that  it  be  made  to  ap- 
pear that  those  in  charge  of  the  trains, 
who  were  directly  responsible  for  their 
control,  knew,  or  ought  to  have  known 
when  they  were  employing,  or  about 
to  employ,  the  crossing  with  their 
trajns,  of  the  unforeseen  conditions 
existing  which  made  such  employment 
or  use  of  the  crossing  likely  to  cause 
the  injury  for  which  recovery  is 
sought.  We  see  nothing  in  the  evi- 
dence indicating  even  in  remote  way 
that  any  of  the  defendant's  employees 
knew  of  the  existence  of  this  particu- 
lar fire." 

In  Clark  v.  Grand  Trunk  Western  R. 
Co.  (1907)  149  Mich.  400.  112  N.  W. 
1121, 12  Ann.  Cas.  S59,  it  was  said  that- 
if  the  servants  of  the  defendant,  being 

in  charge  of  a  freight  train,  had  no- 
tice of  the  presence  of  fire  hose  on  the 
tracks,  and  proceeded  and  carelessly 
ran  over  and  severed  the  hose,  thereby 
occasioning  such  delay  that  the  de- 
struction of  property  of  the  plaintiff 
was  the  direct  and  necessary  rcAult  of 
their  carelessness,  the  plaintiff  could 
recover  such  damages  as  were  conse- 
quent upon  the  delay.  But  it  was  held 
that  actual  notice  of  the  presence  of 
the  hose  on  the  track  must  be  shown, 
as  the  defendant's  servants  could  not 
be  charged  with  negligence  in  not 
looking  for  and  discovering  the  hose. 

In  American  Sheet  ft  Tin  Plate  Co. 
v.  Pittsburgh  &  L.  E,  R.  Co.  (1906) 
12  L.R.A.(N.S.)  882,  75  C.  C.  A.  47, 143 
Fed.  789,  6  Ann.  Cas.  626,  an  action  to 
recover  damages  to  the  plaintiff's  prop- 


erty, which  was  destroyed  by  fire,  it 
appeared  that  the  property  was  so  sit- 
uated that  it  was  bounded  on  one  side 
by  the  right  of  way  of  the  defendant 
railroad  company.  The  fire  which  de- 
etroyed  the  plant  was  discovered  at 
about  10  o'clock  in  the  evening,  and 
the  municipal  fire  department  was  im- 
mediately summoned  and  promptly 
arrived  on  the  scene.  The  firemen 
were  preparing  to  lay  a  line  of  hose 
across  the  defendant's  tracks  when  a 
freight  train,  operated  by  an  employee 
of  the  defendant,  was  seen  approadi- 
ing.  There  was  evidence  to  the  effect 
that  the  engineer  was  signaled  to  stop 
and  on  doing  so  was  informed  that  the 
building  was  on  fire,  and  that  the  fire- 
men were  about  to  cross  the  tracks 
with  a  line  of  hose,  and  was  requested 
by  his  informant,  the  night  superin- 
tendent of  the  works,  "to  back  up." 
The  locomotive  driver  said  that  he' 
could  not  back  up  as  another  train 
was  following  him,  but  that  he  would 
"cut"  his  train  to  allow  the  placing  of 
the  hose.  To  this  the  superintendent 
answered  that  cutting  the  train  would 
take  too  long,  and  if  it  couldn't  be 
backed  up,  to  proceed  and  get  it  out 
of  the  way.  Accordingly,  the  engineer 
immediately  pulled  out.  On  the  ques- 
tion whether  the  defendant  was  guilty 
of  conduct  amounting  to  a  tort  in  not 
stopping  its  train,  the  court  held  titat 
while  a  corporation  is  liable  for  a 
wanton  and  wilful  neglect  and  inter- 
ference with  the  duties  of  firemen 
engaged  in  extinguishing  a  conflagra- 
tion, still  actual  knowledge  of  the  sit- 
uation must  be  shown,  followed  by  a 
wilful  and  wanton  disregard  of  the 
right  of  the  public  firem«i  in  tiie 
emergency.  The  court  said:  "To  be 
a  ground  of  liability,  such  interfering 
use  must  be  a  wilful  one.  Conflagra- 
tions along  the  right  of  way  of  a  rail- 
road company  are  not  of  such  frequent 
occurrence  as  to  make  them,  as  it  were, 
normal  conditions  surrounding  the 
running  of  its  trains.  Such  condi- 
tions are  exceptional,  and  actual 
knowledge  of  the  same  must  be  affirm- 
atively shown  before  liability  can  be 
predicated  thereon.  Not  only  must  the 
knowledge  be  brought  home  to  those 
in  charge  of  the  train,  that  a  fire  is  in 
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existence  near  its  right  of  way,  but 
also  that  the  running  of  a  train  past 
it,  or  the  stopping  of  one  in  front  of 
it,  will  interfere  with  the  work  of  ex- 
tinguishment, and  increase  the  public 
or  private  danger.  Moreover,  the  use 
of  the  property  of  a  railroad  company 
is  a  quasi  public  use,  and  the  proper 
operation  and  running  of  its  trains, 
in  the  interest  of  the  public  and  for 
the  promotion  of  its  safety,  are  re- 
quired to  be  conducted  with  regularity 
upon  prearranged  plans  and  schedules. 
It  would  be  intolerable  and  unjust,  if 
railroad  companies  were  compelled,  at 
tiieir  peril,  to  stop  toains,  whether 
passenger  or  freight,  every  time  an 
unauthorized  signal  was  given  them 
so  to  do,  or  even  every  time  those 
conducting  them  were  aware  that  a 
fire  existed  along  their  route,  whether 
from  personal  observation  or  from  in- 
formation thereof  otherwise  conveyed 
unless  there  was  reason  also  to  know 
that,  keeping  on,  they  would  in- 
terfere with  means  used  and  efforts 
made  for  the  extinguishment  thereof. 
They  would  have  no  right  to  run 
across  hose,  observed,  or  which  ought 
to  have  been  observed,  lying  across 
the  tracks  for  the  purpose  of  extin- 
guishing a  fire,  and  they  must  be  held 
to  the  duty  of  exercising  due  care  in 
proceeding,  where  a  fire  is  visible  near 
their  route,  or  where  they  have  in- 
formation otherwise  that  it  exists;  but 
in  all  cases,  knowledge  of  the  condi- 
tions from  which  the  exigency  arises, 
or  facts  from  which  it  may  be  im- 
puted, must  be  shown  before  liability 
for  not  acting  in  accordance  with  such 
exigency  can  attach."  Moreover,  the 
court  held  that  the  defendant's  serv- 
ant, the  engineer,  on  being  informed 
of  the  situation,  exercised  his  best 
judgment,  and  that  under  all  the  cir- 
cumstances it  must  be  held  that  his 
decision  was  a  wise  and  prudent  one. 

In  Walker  v.  Missouri  P.  R.  Go. 
(1916)  95  Kan.  702.  149  Pac.  677,  it 
appeared  that  a  train  operated  by  the 
servants  of  the  defendant  company 
was  stopped  on  a  public  street  for  the 
purpose  of  repairing  a  broken  brake. 
Without  the  knowledge  of  the  train 
crew,  municipal  fire  apparatus  was  de- 
layed for  a  period  of  five  minutes  on 


its  way  to  extinguish  a  fire  on  prop- 
erty of  the  plaintiff.  The  court  held 
that  the  facts  showed  no  negligent  in- 
terference with  the  firemen  on  the 
part  of  the  defendant,  as  the  stopping 
of  the  train  was  necessitated  by  the 
rule  of  "safety  first,"  which  required 
that  the  broken  part  should  be  re- 
paired. The  court  said:  "If  there  was 
no  legal  justification  or  excuse  for 
stopping  the  defendant's  train  on  Cen- 
tral avenue,  the  instructions  of  the 
court,  the  verdict  of  the  jury,  and  the 
judgment  are  hght  and  proper,  but 
on  the  other  hand,  if  there  was  legal 
justification  or  excuM  for  stopping  the 
train  with  ears  across  Central  avenue, 
the  defendant  should  not  be  held  lia- 
ble. The  findings  of  the  jury  show 
that  the  train  was  stopped  because  the 
brake  rigging  on  the  locomotive  had 
fallen  down  and  was  dragging  on  the 
tracks.  The  evidence  shows  that  this 
was  liable  to  derail  the  cars.  In  order 
to  escape  liability  for  stopping  on  Cen- 
tral avenue,  was  it  necessary  for  the 
defendant  to  pull  its  train  off  that  ave- 
nue, and  take  Uie  chances  of  wreck- 
ing the  train,  destroying  its  property 
and  that  carried  by  it,  and  of  injuring 
its  employees  and  others  who  might 
be  near  the  track?  We  think  not." 

In  Bosch  V.  Burlington  &  M.  R.  Go. 
(1876)  44  Iowa,  402,  24  Am.  Rep.  764. 
it  appeared  that  the  defendant  rail- 
road company  had  so  used  and  encum- 
bered a  portion  of  a  street  owned  by 
it  and  used  for  railroad  purposes  that 
firemen  were  unable  to  make  use  of 
the  same  in  endeavoring  to  extinguish 
a  fire  which  destroyed  the  plaintiff's 
property.  The  court  held  that  the 
plaintiff  could  not  recover  the  dam- 
ages sustained,  since  the  blocking  of 
the  street  and  its  use  by  the  defendant 
were  not  the  direct  and  proximate  re- 
sult of  the  wrongs  complained  of,  say- 
ing: "We  suppose,  without  question, 
that  if  one  should  in  any  manner,  by 
cutting  the  hose,  disabling  the  engine 
or  the  like,  stop  the  stream  of  water 
by  reason  of  which  act  property  is  de- 
stroyed, he  would  be  liable,  because 
the  damages  are  the  direct  and  proxi- 
mate result  of  his  act.  But  in  the  case 
at  bar  the  building  of  the  railroad 
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tracks  and  d^ta,  the  widening  and 
filling  tiie  Bteeets,  have  no  connection 
with  the  Are,  nor  witii  tiie  hoie  or 
other  apparatus  of  the  fire  companies. 


They  are  independent  acts,  aad  their 
inflnmce  in  the  destruction  of  plain- 
tiff's propat'l^y  is  too  remote  to  be 
the  basis  of  reeorery."       W.  J.  K. 


ANNIE  LEE  TAYLOR,  Flff.  in  £rr., 

V. 

J.  M.  SANFOBD,  Admr.,  etc,  of  B.  H.  Sanford,  Deaeaoed. 

9PM9da  Suprmne  Omut'^Apra  4,  1917. 
(108  TOL.  840,  198  a  W.  661.) 

Deed  —  deUyery  —  matHiig  —  death  of  grantw. 

1.  Executing  and  recording  a  deed  and  mailing  it  to  the  grantee 
the  title,  althou^  the  latter  does  not  receive  and  accept  it  nntfl  aft»  Ihe 
grantor's  death. 

{See  note  on  this  qtiestion  beginning  on  page  1664.] 


—  delivery  —  what  sufficient. 

2.  If  a  deed  is  so  disposed  of  by  the 
grantor  as  clearly  to  evince  an  inten- 
tion on  his  part  that  it  shall  have  ef- 
fect as  a  conveyance,  it  is  a  sufllcient 
delivery. 

[See  8  R.  G.  L.  978.] 

Oift  —  rig^t  to  give  property. 

3.  One  may  give  away  his  property 
as  he  chooses  if  no  ri^ts  of  creditors 
intervene. 

[See  12  R.  G.  L.  964.1 

Deed  —  power  to  regain  pensMsIm  — - 

effect 

4.  That  one  who  has  dep(Mited  a 
deed  in  the  mail  with  intention  to  de- 


liver it  to  the  grantee  may  r^ain  pos- 
session of  it  before  it  reaches  the 
grantee  does  not  destroy  its  effect  as 
a  conveyance. 

[See  8  R.  G.  L.  986.] 
Gift  —  acceptance  after  death  of 

donor. 

5.  Acceptance  of  a  gift  after  death 
of  l^e  donor  is  sufficient  if  the  donee 
did  not  know  of  It  prior  to  that  event. 

[See  8  R.  C.  L.  1017,  1018.] 

—  presumption  of  assent. 

6.  A  delivered  instrument  plainly 
amounting  to  a  deed  of  gift  should 
Operate  by  a  presumed  assent  nntil 
disent  or  disclaimer  appears. 

[See  8  R.  a  L.  1000.] 


Ebbor  to  the  Court  of  Civil  Api)eals  for  the  Seventh  Supreme  Judicial 
District  to  review  a  judgment  affirming  a  judgment  of  tiie  District  Court 
for  Randall  County  (Browning,  J.)  in  favor  of  plaintiff  In  a  suit  to  cancel 
a  deed.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  A.  S.  Rollins  and  J.  G.  Hunt    W.  166;  Tuttle  v.  Turner,  28  Tex.  778; 


for  plaintiff  in  error. 

Messrs.  Madden,  Tmlove,  &  Kim- 
brough,  for  defendant  in  error: 

The  mere  fact  that  the  maker  of  a 
deed  has  it  recorded  and  returned  to 
him  does  not  place  it  beyond  his  con- 
trol, or  constitute  ipso  facto  a  delivery 
to  the  grantee. 

Johnson  v.  Johnson,  38  Tex.  Giv. 
App.  886,  86  S.  W.  1023;  Groom  v. 
Jerome  Hill  Cotton  Co.  15  Tex.  Civ. 
App.  328.  40  S.  W.  146;  Parker  v. 
Stephens,  -—  Tex.  Giv.  Apo.      39  S. 


Van  Hook  v,  Walton,  28  Tex.  59;  Mc- 
Laughlin V.  McManigle,  63  Tex.  653; 
Burice-Mobray  v.  Ellis,  44  Tex.  Civ. 
App.  21,  97  S.  W.  321;  Cravens  v. 
Rossiter,  116  Mo.  338.  38  Am.  St  Rep. 
606,  22  S.  W.  736;  Parmelee  v.  Simp- 
son, 5  Wall.  81,  86,  18  L.  ed.  542,  543; 
Maynard  v.  Maynard,  10  Mass.  456,  6 
Am.  Dec.  146;  Givena  v.  Ott,  222  Mo. 
396,  121  S.  W.  26;  Alexander  v.  De 
Kerme!,  81  Ky.  845;  Hulick  v.  Scovil, 
9  111.  159;  Com.  v.  Jackson,  10  Bush, 
424;  Davis  v.  Williams,  67  Miss. '848; 
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Ches3  V.  Chess,  1  Penr.  &  W.  32,  21 
Am.  Dec  S60;  Gazassa  v.  Cazassa,  92 
Tenn.  573,  20  L.B.A.  178,  36  Am.  St. 
Rep.  112,  22  3.  W.  560;  Blackman  v. 
Preston,  128  III.  881, 15  N.  E.  42. 

The  so-called  deed  is,  in  legal  effect, 
but  an  offer  made  by  the  United  States 
mail  to  defendant  to  convey  her  the 
property  in  question  on  a  certain  con- 
ditio; and  since  she  did  not  receive 
or  acc^t  this  offer  until  after  the 
death  of  Sanford,  it  was  canceled  by 
his  deatii,  and  could  not  be  given  effect 
by  any  attempted  acceptance  or  per- 
formance by  her  subsequent  to  that 
time. 

9  Gye.  293,  subd.  C,  294,  subd.  B; 
Pratt  V.  Baptist  Soc  98  III.  475.  84 
Am.  Rep.  187;  Twenty-third  Street 
Baptist  Church  v.  Cornell,  117  N.  Y. 
€01,  6  L.RJ^.  807, 28  N.  E.  177 ;  Mactier 
v.  Frith,  6  Wend.  108,  21  Am.  Dec. 
262;  Wallace  v.  Townsend,  43  Ohio  St 
587,  54  Am.  Rep.  829.  3  N.  E.  601 ;  Helf- 
•enstein's  E^state,  77  Pa.  328,  18  Am. 
Rep.  449;  Givens  v.  Ott,  222  Mo.  395, 
121  S.  W.'2S;  Younge  v.  Guilbeau,  8 
Wall.  636,  18  L.  ed.  262;  Otto  v.  Doty, 
€1  Iowa,  28,  15  N.  W.  578;  Parmelee  v. 
Simpson.  5  Wall.  81,  18  L.  ed.  642; 
Thompson  v.  Dearborn,  107  111.  87; 
LitUer  v.  Uncoln.  106  111.  858;  Derry 
Bank  v.  Webster,  44  N.  H.  264;  Gifford 
V.  Corrigan,  105  N.  Y.  228.  11  N.  E, 
498;  Kellogg  v.  Cook,  18  Wash.  516,  62 
Pac  233;  Bullitt  v.  Taylor,  34  Miss. 
708,  69  Am.  Dec.  412;  Phillips  v.  Hen- 
ry, —  Tex.  Civ.  App.  — .  185  S.  W.  384 ; 
Ox>om  V.  Jenmie  Hill  Cotton  Co.  15 
Tex.  Civ.  App.  828,  40  S.  W.  146;  Gil- 
bert V.  North  American  F.  Ins.  Co.  28 
Wend.  48,  36  Am.  Dec.  548;  Porter  v. 
Woodhouse,  69  Conn.  668, 18  L.R.A.  64, 
21  Am.  St  Bep.  181.  22  Ail.  299;  Gil- 
more  V.  Whitosides,  13  S.  C.  Eq.  (Dud.) 
14,  81  Am.  Dec  668. 

The  holding  of  the  deeds  in  posaes- 
aion  of  defendant  until  the  trial,  and 
bringing  them  into  court  in  a  modified 
form,  and  tendering  them  to  plaintiff 
as  the  administrator  of  R.  H.  Sanford, 
could  not  be  effective  to  give  the  deeds 
validity. 

Thompson  v.  Dearborn.  107  111.  87; 
Littler  v.  Lincoln,  106  III.  368;  Deriy 
Bank  v.  Webster,  44  N.  H.  264;  Gifford 
V.  Corrigan,  105  N.  Y.  223,  11  N.  E. 
498;  Kellogg  v.  Cook,  18  Wash.  516,  52 
Pac.  288;  Blasa  v.  Terry,  156  N.  Y.  122. 
60  N.  E.  958;  Parmelee  v.  Simpson,  5 
Wall.  81,  18  L.  ed.  542;  Croom  v. 
Jerome  Hill  Cotton  Co.  15  Tex.  Civ. 
App.  40  S.  W.  146;  Burke-Mobray 
-r.  Ellis,  44  Tex.  Civ.  App.  21.  97  S.  W. 
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821;  Gilmore  v.  Whiteaides,  18  S.  C. 
Eq.  (Dud.)  14.  81  Am.  Dec.  663;  Well- 
bom  V.  Weaver,  17  Ga.  267,  68  Am. 
Dec.  286;  Otto  v.  Doty,  61  Iow»,  23, 16 
N.  W.  678  ;  9  Cyc.  298. 

Uessrs.  Ramsey,  Black,  ft  Bamaty 
also  for  defendant  in  error, 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion  of  the  court: 

The  suit  was  hy  J.  H.  Sanford, 
administrator  of  me  estate  of  R.  H. 
Sanford,  deceased,  to  cancel  a  deed 
of  R.  H.  Sanford  to  Annie  Lee  Tay- 
lor, conveying  certain  property  in 
Canyon,  Texas.  The  deed  was  exe- 
cuted and  acknowledged  by  R.  H. 
Sanford  on  June  14,  1911.  It  recit- 
ed that  Miss  Taylor  was  to  assume 
the  paymoit  of  ttiree  vendor's  lien 
notes  against  the  property,  aggre- 
gating $750,  principal,  and  that  a 
'part  of  its  consideration  was  the 
conveyance  by  Miss  Taylor  to  San- 
ford of  a  lot  in  the  town  of  Hamlin, 
in  Jones  county,  and  a  40-acre  tract 
of  land  in  Presidio  counly.  San- 
ford was  the  sheriff  and  tax  collec- 
tor of  Randall  county.  Misd  Taylor 
was  his  office  clerk  and  stenogra- 
pher. There  was  evidence  tending 
to  show  that  Sanford  and  she  had 
been  engaged  to  be  married.  She 
had  loaned  Sanford  some  of  her 
private  means,  which  had  not  been 
repaid.  Sanford  was  due  the  state 
of  Texas  and  Randall  county  ap- 
proximately $1,000  for  taxes  which 
he  had  collected  and  for  which  be 
had  not  accounted,  and  was  in  a 
state  of  some  financial  mbarraas- 
ment.  He  committed  suicide  on 
June  15,  1911,  the  day  following  his 
execution  of  ihe  deed  to  Miss  Taylor. 

After  executing  the  deed  on  June 
14,  Sanford  immediately  filed  it  for 
record  in  the  office  of  the  county 
dark,  and,  on  the  same  day,  follow 
ing  its  record,  mailed  it  to  Miss 
Taylor,  who  at  that  tiihe  was  visit- 
ing her  home  in  another  county  of 
the  state.  He  likewise  immediately 
mailed  her  in  the  same  or  a  sepa- 
rate inclosure  two  deeds  for  h^ 
execution,  conveying  to  him  the  lot 
in  Hamlin  and  the  tract  of  land  in 
Presidio  county,  mentioned  in  his 
deed  to  her.  Accompanying  liie 
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deed  to  Miss  Taylor  was  the  follow- 
ing letter  from  Sanford,  addressed 
to  her. 

Canyon,  Texas,  June  14,  '11. 
Dear  Lee: — I  am  sendinsr  you 
some  deeds  to  sign,  herewith,  also 
enclosed  a  lot  of  other  papers  which 
are  yours.  Yours  to  keep.  I  want 
you  to  have  them  as  I  am  deeding  to 
you  my  house  and  the  4  lots  where 
Cannon  lives.  The  deed  I  am  putting 
on  record  here  and  as  soon  as  it  is 
recorded  it  will  be  sent  to  you.  I 
want  you  to  have  the  house  as  it 
will  make  you  a  good  living  and  also 
furnish  you  a  home.  Keep  it  darling 
as  a  gift  from  me.  Under  no  cir- 
cumstances don't  give  it  up  unless 
you  sell  it  in  order  to  support  your- 
self. You  will  see  from  the  deed 
that  there  are  three  notes  standing 
against  it  that  will  fall  due,  one  this 
fall  on  Sept.  10th,  for  $260.  Also 
the  Interest  on  the  other  two  will 
become  due  at  that  time,  the  2nd 
note  will  be  due  one  year  from  that 
date  and  one  year  later  the  last  one 
will  be  due.  Of  course  you  can  pay 
them  sooner  if  you  choose.  Please 
execute  the  two  deeds  to  the  Hamlin 
and  the  Presidio  property  as  drawn, 
sign  them  before  a  notiuy  public 
and  send  them  to  the  Co.  Gerk  at 
Anson  and  Marfa  to  have  recorded. 
Send  a  dollar  with  each  and  have 
them  returned  to  me  here.  This  is 
to  show  a  consideration  in  your  deed 
and  is  made  a  part  of  the  consider- 
ation. I  know  you  will  not  feel  like 
3rou  should  accept  this  from  me,  but 
you  must  as  it  is  my  wish  and  I 
can't  think  of  doing  otherwise.  It 
costs  me  more  to  write  this  than  you 
will  ever  know,  but  the  only  satis- 
faction that  I  am  to  get  is  to  know 
tiiat  I  am  leaving  you  provided  for 
as  my  foster  and  adopted  sister. 
...  I  will  send  you  a  draft  for 
$400.  Will  send  it  to  the  bank  there 
or  may  send  it  direct.  This  vrill 
leave  you  in  good  shape  as  the  house 
is  well  worth  $4,000  and  should  rent 
for  from  $30  to  $40  per  month.  I 
am  sure  you  can  get  it  insured  for 
$3,000  next  time  after  this  policy 
runs  out.  I  will  just  leave  every- 
tiling  I  have  in  the  house  and  that 


you  and  Mack  can  dispose  of.  When 
you  return  to  see  about  it,  bring  this 
letter  and  show  it  to  him,  and  he 
will  understand  all.  I  have  foreseen 
this  for  some  time,  but  thought  I 
could  get  it  all  shaped  up.  I  see  that 
I  can't  and  it  is  no  fault  of  mine.  If 
I  could  have  gotten  it  all  adjusted, 
we  would  have  gotten  married  and 
lived  as  happy  as  is  the  lot  of  any 
couple.  I  could  not  marry  you  tho 
unless  I  could  provide  for  you  as  I 
wanted  to  and  now  this  is  the  only 
course  for  me  to  pursue.  You  know 
how  some  of  the  people  here  feel 
toward  me  since  the  city  election, 
and  but  for  that  I  could  go  through. 
They  will  swear  anything  and  can 
and  will  ruin  me  if  I  tiy  to  stay. 
Now  Darling  I  know  you  will  for- 
give me  for  all  the  little  worries  I 
have  caused  you  in  the  last  few 
months  when  it  seemed  to  you  that 
I  had  changed  toward  yqu.  It  was 
not  that  but  I  just  could  not  tell  you. 
It  hurt  me  more  than  it  did  you.  No 
matter  what  some  may  think,  I  know 
you  to  be  a  pure  Christian  girl  sure 
as  there  are  only  very  few.  Remem- 
ber me  kindly  always.  Goodbye 
Dailing, 

Lovingly, 

Dick. 

The  $400  is  bal.  payment  on  the 
$500  I  owe  you.  Dick. 

Miss  Taylor  received  the  deed 
and  other  documents  at  Canyon  on 
June  19th,  where  she  immediately 
went  on  learning  of  Sanford's  death, 
his  letter  or  lettm  to  her  having 
been  forwarded  to  her  at  that  place. 
Her  testimony  upon  the  trial  was 
that  it  was  her  intention,  as  soon  as 
she  learned  of  the  deed,  to  accept  the 
property  under  it  and  on  the  terms 
therein  stipulated.  She  paid  off  one 
of  the  vendor's  lien  notes  against 
the  property,  and  on  July  21,  1911, 
executed  and  acknowledged  the  two 
deeds  which  Sanford  had  sent  her 
for  execution  in  mailing  his  deed  to 
her.  Neither  of  her  deeds  was  de- 
livered nor  tendered  for  delivery  to 
anyone  representing  Sanford's  es- 
tate prior  to  the  time  of  the  trial  of 
the  present  suit,  but  during  its  trial 
both  were  tendered  by  her  in  open 
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court,  the  trial  occurring  in  Novem- 
ber, 1911. 

The  only  question  in  the  case  is 
whether  there  was  a  delivery  of  the 
deed  from  Sanford  to  Miss  Taylor. 

The  law  prescribes  no  form  of 
words  or  action  to  constitute  the  de- 
livery of  a  deed.  It  will  not  devest 
a  grantor  of  his  titie  by  declaring 
his  deed  effective  when  his  purpose 
was  to  withhold  it  from  the  grantee. 
Neither  will  it  deprive  the  grantee 
of  his  rights  where  it  was  the  grant- 
or's intention  to  invest  him  with  the 
title,  though  there  be  no  manual  de- 
livery of  the  instrument.  The  ques- 
tion in  all  such  cases  is  that  of  the 
grantor's  intention.  If  the  instru- 
ment be  so  disposed  of  by  him, 

De««-deiw.rr  whatever  his  action, 
— whBt  »affl.  as  to  clearly  evmce 
*^*"*'  an  intention  on  his 

part  that  it  shall  have  effect  as  a 
conveyance,  it  is  a  sufficient  deliv- 
ery. 2  Jones,  Beal  Prop.  §  1220;  1 
Devlin,  Deeds,  §  269. 

That  such  was  Sanford's  inten- 
tion with  respect  to  the  deed  in  con- 
troversy is,  we  think,  unmistakable. 
It  is  clear  that  the  deed  was  execut- 
-deifl^.^  ed»  caused  to  be  re- 
mBiiins^eAtk  cordod,  and  was 
.f^..t.r.  jn&ned  by  him  in 
contemplation  of  his  death,  and  ao 
as  to  at  once  invest  Miss  Taylor  with 
the  title.  It  is  equally  certain  that 
he  intended  the  property  as  a  gift  to 
her.  Nothing  could  be  more  plainly 
revealed.  The  property  was  San- 
ford's  and,  no  rights  of  creditors 
being  involved,  he  had  the  power  to 

give  it  away  if  he 
Z^iSSw.  If  such  was 

his  intention,  the 
law  should  effectuate  it,  rather  than 
indulge  in  nice  distinctions  and 
thereby  thwart  what  was  plainly 
his  purpose.  That  it  was  within 
Sanf ord's  power,  at  any  time  before 
his  death,  to  recall  the  deed  from  the 
mail  where  he  had  placed  it  for 
transmission  to  the  grantee,  and 
thereby  prevent  its  physical  delivery 
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to  her,  is  immaterial.  He  did  not 

recall  it.  Nor  did  he  make  any  at- 
tempt to  do  so.  On  the  contrary, 
everything  about  the  transaction 
shows  that  at  the  time  his  letter 
was  written, — ^the  day  b^ore  his 
death, — he  regarded  it  as  an  execut- 
ed gift.  With  this  true,  and  clearly 
evidencing  an  intention  that  the 
deed  should  have  immediate  effect, 
it  is  of  no  consequence  Uiat  it  did 
not  reach  the  hands  of  the  grantee 
before  his  death,  or  that  it  was  with- 
in his  power  to  regain  its  physical 
possession.  If  what  the  law  regards 
as  a  delivery  had  '   

*  1  •  1.    J     Deed— power  to 

been  accomplisnea,  rcKRin  pos«c». 
his  regaining  physi- 
cat  custody  of  the  instrument  would 
not  have  defeated  it.   Brown  v. 
Brown,  61  Tex.  56;  Henry  v.  Phil- 
lips, 105  Tex.  459,  151  S.  W.  533. 

True,  the  gift  imposed  upon  Miss 
Taylor  the  assumption  of  the  pay- 
ment of  the  three  notes  against  the 
property  and  her  conveyance  to 
Sanford  of  the  lot  in  Hamlin  and 
the  40-acre  tract  in  Presidio  county, 
and  required  her  acceptance  of  it, 
since  no  person  can  be  made  a 
grantee  of  property  against  his  will. 
But  she  accepted  it.  She  could  not 
be  expected  to  either  accept  or  re- 
ject the  gift  until  she  knew  at  it; 
and  since  she  did  oi«-.c«pt«« 

not  know  of  it  Un-  after  d«Btli  of 

til  after  Sanford'a  *•"•'• 
death,  her  acceptance  of  it  then  suf- 
ficed. Burkey  V.  Burkey,  —  Mo.  — , 
176  3.  W.  623.  As  a  rule  of  reason 
and  common  sense,  a  delivered  in- 
strument plainly  amounting  to  a 
deed  of  gift  should  operate  by  a 
presumed  assrat 
until  a  dissent  or  ^"SS"'"*"  *' 
disclaimer  appears. 
Dikes  V.  Miller,  24  Tex.  417. 

The  judgments  of  the  District 
Court  and  Court  of  Civil  Appeals 
are  reversed,  and  judgment  is-here 
rendered  for  the  plaintiff  in  error. 

Petition  for  rehearing  denied. 
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D«podt  of  deed  m  mmH  «■  a  defircfy. 


An  examination  of  the  few  eases 
found  upon  this  subject  fails  to  dis- 
close any  general  rule  as  to  whether 
or  not  the  mailing  of  a  deed  to  the 
grantee  is.  in  itself,  sufficient  to  con- 
stitute a  delivery,  but  its  sufficiency 
apparently  depends  upon  tiie  drcum- 
stances;  L  e.,  whether  the  transfer 
was  a  gift,  or  made  under  conditions 
creating  a  presumption  of  acceptance, 
whether  the  mailing  was  done  with 
the  intention  <Sb  the  part  of  the  gran- 
tor to  effect  an  immediate  transfer  of 
title,  and  whether  the  deed  was  depo»- 
ited  in  the  mail  in  accordance  with  a 
prior  agreement  between  the  parties. 

Thus,  it  was  held  in  the  r^Mxrted 
ease  (Tatlob  v.  Sanfobd,  ante,  1660) 
that  the  executing,  recording,  and 
mailing  by  the  grantor,  in  contempla- 
tion of  death  by  suicide,  of  a  deed  to 
his  fiancee,  as  a  gift  of  the  proper^ 
to  her.  passed  the  title,  upon  the 
ground  that  the  eircnmstances  clearly 
showed  his  intention  that  it  should 
have  immediate  effect,  although  the 
grantee  did  not  receive  and  accept  it 
until  after  the  grantor's  death,  and 
notwithstanding  that  it  recited  that 
the  grantee  was  to  assume  the  pig- 
ment of  certain  vendor's  Hen  notes, 
and  that  part  of  the  consideration  was 
to  be  the  eonveyanee  of  certain  proper- 
ty by  tiie  grantee. 

And  in  M'Kinney  Rhoads  (1836)  6 
Watts  (Pa.)  343.  it  was  held  that  the 
deposit  in  the  postoffice  of  a  deed  of  as- 
signment in  trust,  directed  to  the 
assignee,  whose  assent  might  be  an- 
ticipated, was  as  effective  to  give  it 
immediate  operation  to  protect  the 
proper^  from  execution  as  a  delivery 
of  the  deed  to  a  messenger;  bein^ 
equally  evincive  that  the  grantor  con- 
sidered it  as  perfected  so  fkr  as  his 
action  was  required. 

And  it  was  held  in  Lynch  v.  John- 
son (1916)  171  N.  C.  611.  89  S.  E.  61, 
where  two  persons  purchased  a  parcel 
of  land  the  title  to  which  was  taken  In 


the  name  of  one  of  them,  who  subse- 
quently, after  receiving  his  share  of 
the  purchase  money,  executed  to  the 
other  a  deed  of  his  half  interest  there- 
in, that  the  deposit,  in  pursuance  of 
the  prior  agreement,  of  the  deed,  duly 
executed,  in  the  poatt^ee^  poe^M^d, 
directed  to  the  grantee,  with  the  grant- 
or's return  address  on  the  cuvelop, 
was  a  delivery,  because  the  deed  was 
thereby  placed  beyond  the  grantor's 
control,  and  that  the  title  passed  as 
against  a  subsequent  purchaser  of  the 
property  from  the  trustee  in  bankrupt- 
cy of  the  grantor*  although  the  deed 
was  lost  and  never  received  by  tlie 
grantee. 

But  in  Deere  v.  Nelson  (1887)  73 
Iowa,  186,  84  N.  W.  809,  where  an  own- 
er of  land,  some  montiis  after  a  con- 
versation with  his  son,  in  which  he 
gave  him  the  refusal  of  the  land  at  a 
certain  price,  executed,  recorded,  and 
mailed  a  deed  thereof  to  the  latter,  it 
was  held  that  such  action  did  not  con- 
stitute an  immediate  delivery,  because 
it  was  not  done  in  pursuance  of  a 
previous  agre«nent  for  the  purchase 
of  the  land,  and  that  the  delivery  did 
not  take  place  until  the  actual  receipt 
of  the  deed,  and  its  acceptance  by  the 
son,  thus  completing  the  sale,  and  that 
therefore  an  attachment  levied  before 
tiie  receipt  of  the  deed  created  a  par- 
amount lien  on  the  land. 

In  Otto  V.  Doty  (1883)  61  lewa,  2S. 
16  N.  W.  578,  holding  that  the  receipt 
of  a  deed  through  the  mail  fron  a 
third  person,  after  the  grantor'a  deatih, 
was  not  a  delivwy»  and  did  not  pass 
the  title  to  the  grantee  as  against  a 
devisee  under  the  grantor's  will,  be- 
cause it  appeared  that  the  grantor  had 
died  the  year  previous,  tiiere  is  noth- 
ing in  the  report  to  show  that  the  third 
person  had  any  authority  to  malce  a 
delivery;  at  least,  any  authority  that 
would  survive  the  grantor's  death. 

O.V.I. 
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Mcclain  &  norvkt.  Appts^ 

V. 

LAWRENCE  TORKELSON. 
FOREST  CITY  NATIONAL  BANK,  Garnishe*. 
FREEBORN  COUNTY  STATE  BANK.  ALBERT  LEA,  Intervenar. 

Iowa  Supreme  Court— October  a,  1910. 
(—  Iowa,  —,  174  N.  W.  42.) 

Bank  —  effect  of  Neg^otiable  Instruments  Act. 

1.  The  provision  of  the  Negotiable  Instruments  Act  that  a  check  itself 
does  not  operate  as  an  assignment  of  any  part  of  the  funds  to  the  credit 
of  the  drawer  does  not  change  the  rule  that  a  cashing  of  the  check  by  a 
nondrawee  bank  effects  such  assignment. 

[See  note  <m  this  question  beginning  on  page  1667.] 

— cashing  of  check  —  effect  as  assign-  slgnment  pro  tanto  of  the  draver's  de- 
ment of  fund.  posit  account,  which  will  inrevent  subse- 

2.  In  the  absence  of  statute,  the  cash-  quent  garnishment  of  that  portion  of 
ing  Of  a  check  hy  a  bank  other  than  Uiat  uie  account  by  o-editors  of  the  drawer, 
on  which  it  is  drawn  operates  as  an  as-  [See  6  R,  C.  L.  492.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Winne- 
bago County  (Clark,  J.)  overruling  a  demurrer  to  a  petition  of  inter- 
vention in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a 
promissory  note,  and  for  the  issuance  of  a  writ  of  attachment  against 
defendant's  property.  Affirmed, 


Statement  by  Salinger,  J. : 
The  defendant  Torkelson  drew 
checks  upon  the  Forest  City  Nation- 
al Bank,  and  against  a  general 
checking  account,  and  to  an  amount 
not  greater  than  the  funds  he  had 
on  deposit.  The  Freeborn  County 
State  Bank,  upon  presentation  of 
these  checks,  paid  the  same  to  de- 
fendant. The  defendant  was  indebt- 
ed to  the  plaintiffs,  and  they  gar- 
nished the  Iowa  bank.  The  garnish- 
ment process  was  served  after  the 
checks  had  been  presented  to  and 
paid  by  the  Freeborn  County  State 
Bank,  and  before  these  checks 
reached  the  Iowa  bank.  The  ques- 
tion is  whether  the  presentation  to 
and  payment  of  the  checks  by  the 
Freeborn  County  State  Bank  so  oper- 
ated to  assign  the  funds  Torkelson 
had  in  the  Iowa  bank  aa  that  when 
the  garnishment  was  served  the 
last-named  bank  had  no  moneys  be- 
longing to  Torkelson.  The  trial 
6  A.L.R.— 106. 


court  held  that  there  was  an  effec- 
tive assignment,  and  that  the  gar- 
nishment process  was  served  too 
late  to  reach  any  funds  of  the  de- 
fendant. The  Iowa  bank  has  no 
concern  in  the  determination  of  the 
case.  It  has  deposited  the  money 
claimed  to  have  been  assigned  by 
Torkelson  to  await  the  order  of  the 
court,  bat  ihe  plaintiff  creditors  ap^ 
peal. 

Mr.  H.  A.  Brown  for  appellants.  ^ 
Messrs.  J.  F.  D.  Blelghen  and  Ben- 
nett O.  Knndson  for  appellee  inter- 
vener, 

SaHnger,  J.,  delivered  the  opinion 
of  the  court: 

I.  Unless  §  3060al89,  Supplement 
IdlS,  a  part  of  the  Negotiia)le  In- 
strumente  Act,  has  effected  a  diang>e 
in  pre-existing  law,  tiiere  must  be 
an  affirmance.  The  appellants  con- 
cede that  before  the  enactment  of 
said  statute  it  was  settled  in  this 
jurisdiction  that  presentation  to  and 
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the  payment  of  a  check  by  a  bank 
other  than  the  bank  of  deposit  oper- 
ated to  devest  the  title  of  the  giver 
of  the  check  in  the  deposit  against 
which  the  check  was  drawn ;  and  the 
concession  is  well  made.  Such  pay- 
ment amounts  to  an  equitable  as- 
signment pro  tanto  of  such  fund. 
Kuhnes  v.  Cahill,  128  Iowa,  594,  104 
N.  W.  1025;  Roberts  v.  Corbln,  26 
Iowa,  315,  96  Am.  Dec.  146 ;  SchoU- 
mier  v.  Schoendelen,  78  Iowa.  426, 
16  Am.  St.  Rep.  455,  43  N.  W.  282; 
May  V.  Jones,  87  Iowa.  188,  54  N. 
W.  231;  Bloom  v.  Winthrop  State 
Bank,  121  Iowa,  101,  96  N.  W.  733. 
To  like  effect  are  Wasgatt  v.  First 
Nat.  Bank,  117  Minn.  9,  43  L.R.A. 
(N.S.)  109. 134  N.  W.  224,  Ann.  Cas. 
1913D,  416 ;  Boswell  v.  Citizens'  Sav. 
Bank,  123  Ky.  485,  96  S.  W.  797; 
Venturi  v.  Silvio,  197  Ala.  607,  73 
So.  45;  People's  Nat.  Bank  v.  Swift. 
134  Tenn.  175. 183  S.  W.  725 ;  South- 
em  Seating  &  Cabinet  Co.  v.  First 
Nat.  Bank,  87  S.  C.  79,  29  L.R.A. 
(N.S.)  623.  68  S.  E.  962;  Findlay  v. 
Corn  Exch.  Nat.  Bank,  166  111.  App. 
57;  Farrington  v.  F.  E.  Fleming 
Commission  Co.  94  Neb.  108,  47 
L.R.A.(N.S.)  742.  142  N.  W.  297. 

But  appellant  insists  that  our  de- 
dsions  so  holding  line  us  with  the 
mmority  in  case  law,  and  that  these 
decisions  are  in  themselves  unsound 
and  should  be  overruled  Assuming, 
for  the  sake  of  argument,  that  we 
are  with  the  minority,  we  still  pre- 
fer to  adhere  to  our  said  decisions. 
In  so  holding  we  do  not  overlook  the 
argument  that  our  role  makes  fabri- 
cation easy,  and  that  therefore  pub- 
lic policy  would  be  better  served  by 
the  opposite  rule.  The  point  has 
force,  but  we  cannot  see  our  way 
clear  to  overturning  our  settled  law, 
merely  because  fabrication  is  pos- 
sible. That  is  so  nearly  always  pos- 
sible that,  if  that  possibility  were  to 
control  in  dealing  with  former  de- 
cisions, public  policy  would  suffer 
more  from  the  unsettled  condition 
of  the  case  law  than  from  the  dan- 
ger suggested. 

Leaving,  then,  the  statute  out  of 
oresent  consideration,  the  mom^t 


the  defendant  obtained  payment  of 
his  check  from  the 
intervening  bank  of  ebcck— «Seet 
his  deposit  was  di-  So"""""*"' 
minished  by  the 
amount  of  such  payment.  He  him- 
self no  longer  owned  that  much  of 
his  deposit.  Necessarily  no  credi- 
tor of  his  could  thereafter  reach  that 
much  of  the  deposit.  He  could  seize 
nothing  which  his  debtor  was  not 
owner  of.  Roberts  v.  Corbin,  26 
Iowa,  327,  328,  96  Am.  Dec.  146; 
Wasgatt  V.  First  Nat.  Bank,  117 
Minn.  9,  43  L.R.A.(N.S.)  109,  134 
N.  W.  224.  Ann.  Cas.  1913D,  416. 
In  other  words,  if  the  statute  has 
not  changed  matters,  this  plaintiff 
creditor  had  nothing  to  seize  after 
the  intervening  bank  paid  the 
check,  even  though  the  check  was 
drawn  against  an  ordinary  checking 
account,  and  was  not  presented  to 
the  drawee  bank  until  after  the  cred- 
itor had  garnished  it. 

n.  Has  the  statute  changed  the 
rule?  It  provides  that  "a  check  of 
itself  does  not  operate  as  an  assign- 
ment of  any  part  of  the  funds  to  the 
credit  of  the  drawer  with  the  bank, 
and  the  bank  is  not  liable  to  the  hold- 
er.  unless  and  until  it  accepts  or  cer- 
tifies the  check." 

The  construction  of  this  statute 
has  been  referred  to,  but  has  never 
been  squarely  detmnined  in  this 
court.  See  Hove  v.  Stanhope  State 
Bank,  138  Iowa,  39,  115  N.  W.  476; 
Smith  V.  Sanborn  State  Bank.  147 
Iowa,  640;  30  L.R.A.(N.S.)  517,  140 
Am.  St.  Rep.  336,  126  N.  W.  779; 
Dolph  V.  Cross.  153  Iowa,  289.  133 
N.  W.  669.  But  Mr.  Daniel  in  the 
second  volume  of  his  work  on  Nego- 
tiable Instruments,  stt  §  1643,  says: 
"The  provision  of  the  statute  [re- 
ferring to  Negotiable  Instruments 
Statute]  that  a  check  of  itself  does 
not  operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank  is  a  dec- 
laration of  the  rule  that,  as  against 
a  drawee  bank,  a  check  is  not  an  as- 
signment of  the  fund.  But  as 
against  the  drawer  the  giving  of  a 
check  for  value  on  an  ordinary  bank 
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deposit  should  be  considered  an  aa-  equitable  action,  and  where  it  is 
aigmment  of  the  fund  pro  tanto."  shown  that  the  power  intend^i  to 
And  he  construed  the  Hove  Case,  assign  the  entire  fund  is  a  part 
supra,  to  support  this  pronounce-  thereof,  tiie  rule  of  the  cases  here- 
ment.  The  case  of  Elgin  v.  Gross-  ,  tofore  referred  to  should  govern,  and 
?^7.  *_       20  450,  L.R.A.    a  party  holding  such  assignment  of 


1916A,  711,  150  Pac.  922,  rules  that 
such  a  statute  as  this  does  not 
change  the  rule  in  question,  but 
operates  purely  as  a  protection  to 
the  drawee  bank.  So  does  Bowker 
V.  Haight  &  F.  Co.  (C.  C.)  146  Fed. 
257.  To  the  same  effect  is  5  C.  J. 
920,  921,  and  notes  63,  925,  926; 
Goldman  v.  Murray,  164  Cal.  419, 
129  Pac.  462;  Raesser  v.  National 
Exch.  Bank,  112  Wis.  591,  56  L.B.A. 
174,  176,  88  Am.  St.  Rep.  979,  88  N. 
W.  618;  Roberts  v.  Corbin,  26  Iowa, 
315, 96  Am.  Dec.  146.  And  the  Hove 
Case,  supra,  claims  the  same  for 
Dillman  v.  Carlin,  105  Wis.  14,  76 
Am.  St.  Rep.  902,  80  N.  W.  932. 
Construing  this  section  of  the  stat- 
ute, we  said  in  Hove  v.  Stanhope 
State  Bank,  138  Iowa,  39, 115  N.  W. 
476:  "This  section  was  undoubtedly 
enacted  for  the  purpose  of  protecting 
banks  against  losses  which  might  be 
occasioned  by  the  double  pasrment  of 
checks  on  general  deposit,  and  its 
only  intent  and  purpose  is  undoubt- 
edly to  protect  banks  only  when  they 
are  acting  in  good  faith  and  without 
any  attempt  to  assist  particular  per- 
sons in  the  collection  of  their  debts, 
to  the  exclusion  of  others  who  are 
equally  as  much  entitled  to  protec- 
tion. .  .  .  Giving  to  the  section  of 
the  Code  under  consideration  its  full 
force  and  effect  in  law  actions,  we 
are  of  the  opinion  that,  where  the 
parties  are  properly  in  court  in  an 


a  fund  on  general  deposit  should  be 
protected  as  against  subsequent 
claimants  at  least." 

Construing  this  statute  provision, 
it  was  said  in  Farr^ngton  v.  F.  E. 
Fleming  Commission  Co.  94  Neb. 
108,  47  L.B.A.(N.S.)  742. 142  N.  W. 
297:  "If  the  effect  of  the  Negoti- 
able Instrument  Act  is  to  adopt  the 
rule  that  no  action  against  the  de- 
posit bank  can  be  maintained  upon 
the  check  by  the  holder  'unless  and 
until  it  accepts  or  certifies  the 
check,'  which  it  is  not  necessary 
now  to  decide,  still  that  section  is 
not  applicable  to  the  facts  in  this 
case.  This  plaintiff  is  not  claiming 
under  the  Negotiable  Instrument 
Act." 

It  may  be  conceded  that  Kaese- 
meyer  v.  Smith,  22  Idaho,  1,  43 
L.R.A.(N.S.)  100,  123  Pac.  943,  and 
Baltimore  &  0.  R.  Co.  v.  First  Nat. 
Bank,  102  Va.  753,  47  S.  E.  837,  and 
possibility  Boswell  v.  Citizens'  Sav. 
Bank,  123  Ky.  485,  96  S.  W.  797,  are 
to  the  contrary;  but  we  decline  to 
follow  them.  We 
hold  that  even  m  ife«oti«bie  la- 
a  law  action  the 
statute  has  not  changed  the  rule  as 
between  the  drawer,  his  creditors, 
and  the  bank  that  pays  the  chedc. 

The  judgment  below  is  afSrmed. 

Ladd,  Ch.  J.,  and  Evans  and  Pres- 
ton, JJ.,  concur. 


ANNOTATION. 

Effect  of  Negotiable  Instrumenti  Law  upon  the  dieory  at  to  a  check  being 
an  aiugnment  of  dw  clrawtf*t  funds. 


Prior  to  the  enactment  of  the  Nego- 
tiable Instruments  Law  there  were  two 
well-established  doctrines  as  to  a 
check  operating  as  an  assignment  of 
the  drawer's  funds  in  the  drawee 
bank;  the  majority  rule  was  that  it  did 
not  operate  as  an  assignment,  the 
minority  rale  titat  it  did.  There  were 


a  number  of  consequences  that  were 
ordinarily  held  to  depend  upon  the 
theory  adopted  upon  this  general  ques- 
tion. The  rights  of  the  holder  of  the 
check  <1)  as  against  an  assignee  or 
receiver  of  the  drawer,  (2)  as  against 
an  executor  or  administrator  of  the 
drawer's  estate  in  case  of  the  drawer's 


Digitized  by 


Google 


XG6S 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[5  AJiA. 


death  beifore  the  check  is  presented  or 
paid,  (3)  as  against  an  attaching  cred- 
itor of  the  drawer, — ^have  generally 
been  governed  by  the  theory  adopted 
upon  the  general  question,  as  has  also 
the  right  of  the  holder  to  sue  the* 
drawee  bank.  In  some  jurisdictions 
some  of  the  above  ultimate  questions 
have  been  def^ided  without  basing  the 
decision  upon  the  general  theory  as  to 
a  check  as  an  ajssignment,  but  ordina- 
rily  these  questions  have  been  made  to 
depend  upon  the  goieral  theory  as 
above  stated. 

The  provision  of  the  Negotiable  In- 
struments Act  relating  to  a  check  op- 
erating as  an  assignment  is  set  out  in 
the  reported  case  (McGlain  v.  Tobk- 
ELSON,  ante,  1665).  This  provision  does 
not  clearly  indicate  whether  all  the  re- 
sults that  were  ordinarily  held  to  de- 
pend upon  the  theory  adopted  as  to  a 
check  operating  as  an  assignment  were 
intended  to  be  affected  or  only  the  one 
as  to  the  holder's  right  to  sue  the  bank. 
In  jurisdictions  which  hold  to  the 
majority  view  that  a  check  Is  not 
ftn  assignment,  this  question  is  not  of 
so  much  importance,  for  the  majority 
view  is  that  adopted  in  the  Negotiable 
Instruments  Act,  but  in  jurisdictions 
which  hold  to  the  minori^  view  that  a 
check  is  an  assignment,  it  becomes  an 
important  question  whether  all  the 
consequences  that  were. ordinarily  held 
to  depend  upon  the  general  theory 
were  affected  by  this  provision  or  only 
the  one  relating  to  the  right  of  the 
holder  to  sue  the  drawee  bank. 

That  this  provision  Was  intended 
only  to  deny  to  the  holder  the  right  to 
sue  the  bank  is  the  opinion  of  the  re- 
ported case  (McClain  v.  Tobkelson). 
And  this  is  the  opinion  of  other  cases. 
Hove  V.  Stanhope  State  Bank  (1908) 
138  Iowa,  39,  115  N.  W.  476;  Elgin  v. 
Gross-Kelly  &  Co.  (1916)  20  N.  M.  460, 
L.R.A.1916A,  711,  150  Pac.  922.  See 
Farrington  v.  P.  E.  Fleming  Commis- 
sion Co.  (1913)  94  Neb.  108,  47  L.R.A. 
(N.S.)  742,  142  N.  W.  297,  infra. 

Under  the  Negotiable  Instruments 
Act  it  seems  clear  that  at  least  the 
question  as  to  the  right  of  the  holder 
of  a  check  to  sne  the  bank  has  been 
settled  in  the  negative.  It  has  been 
held  in  a  state  which  formerly  con- 


strued the  law  to  give  to  13ie  bolder 
of  a  check  the  right  to  sue  the  bank 
that  such  rule  is  changed  by  the  Nego- 
tiable Instruments  Act,  and  under  it 
the  holder  cannot  sue  the  bank  unless 
the  bank  has  accepted  or  certified  the 
check.  Superior  Nat.  Bank  v.  National 
Bank  (1916)  99  Neb.  833,  157  N.  W. 
1023.  It  appeared  in  this  case  that 
soon  after  the  check  was  received  by 
the  holder,  an  officer  of  the  holder 
called  the  defendant  bank  by  telephone 
and  inquired  whether  the  check  was 
good.  There  was  a  conflict  in  tiie  evi- 
dence as  to  the  racact  nature  of  this 
conversation,  which  the  court  held 
should  have  been  submitted  to  tiie 
jury,  if  the  liabiU^  of  the  defendant 
bank  depended  upon  its  construction, 
but  it  was  held  that  the  check  could 
not  so  be  accepted  or  certified,  but 
must  be  accepted  or  certified  in  writ- 
ing. It  was  urged  in  this  case  that 
even  if  the  certification  must  be  in 
writing,  and  altiiough  the  statute  ex- 
pressly provides  that  the  "check  of 
itself  does  not  operate  as  an  assign- 
ment of  any  part  of  the  funds  to  the 
credit  of  the  drawer  with  the  bank," 
still  the  delivery  of  the  check  to  the 
holder  for  full  consideration  and  the 
oral  statement  by  the  defendant  bank 
that  'the  check  is  good,"  made  to  the 
holder  while  he  still  had  the  option 
to  return  the  check  and  to  refuse  to 
receive  it  from  the  drawer  in  settle- 
ment of  their  account,  operated  as  an 
equitable  assignment  of  the  funds 
then  in  the  bank  to  the  credit  of  the 
drawer  of  the  check.  This  contention, 
however,  was  denied,  and  accordin^y 
the  right  of  the  holder  to  maintain  an 
action  against  the  bank  on  the  check 
was  denied.  It  is  stated  that  if  the 
communication  by  telephone  "could  be 
construed  with  the  other  evidence  as 
operating  as  an  equitable  assignment 
of  the  funds  in  the  bank,  the  purpose 
of  the  statute  would  be  thwarted." 
That  a  bank  cannot  be  held  liable  on 
equitable  grounds  has  been  held  also 
in  a  jurisdiction  which,  prior  to  the 
Negotiable  Instruments  Act,  adhered 
to  the  general  rule  that  a  check  does 
not  operate  as  an  assignment.  Thus, 
in  Rambo  v.  First  State  Bank  (1912) 
88  Kan.  257,  128  Pae.  182,  a  bank  is 
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held  not  liable  on  equitable  groande 
to  the  holder  of  a  check  for  the  amount 
thereof,  which  it  has  refused  to  pay 
because  the  holder  acquired  the  check 
on  the  oral  representation  of  the  bank 
that  the  drawer  had  funds  on  deposit 
to  meet  the  check,  that  the  check  wa« 
good,  and  that  the  holder  might  safely 
take  it  in  payment  for  gooda  sold  the 
drawer.  Withoat  stating  what  the 
rule  had  been  prior  to  the  adoption  of 
the  Negotiable  Instruments  Act,  it  is 
held  in  United  States  Nat.  Bank  t. 
First  Trust  ft  Sav.  Bank  (1911)  60 
Or.  266,  119  Pae.  848,  that,  under  that 
Bct»  the  drawee  bank  is  not  liable  to 
the  holder  unless  and  until  it  accepts 
or  certifies  the  check.  The  right  of 
the  payee  of  a  check  to  sue  the  bank 
was  denied  In  Baltimore  &  0.  R.  Go. 
V.  First  Nat  Bank  (1904)  102  Va.  753, 
47  S.  E.  837,  under  the  Negotiable  In- 
struments Law,  although  the  bank  had 
wrongfully  paid  the  check  to  an  agent 
of  the  payee,  who  had  indorsed  it 
without  authority,  this  being  held  not 
to  be  an  acceptance  or  certificalaon. 
No  reference  is  made  to  the  former 
rule  in  tiiis  state. 

The  right  of  the  holder  of  a  check 
to  sue  the  drawee  bank  has  been  de- 
nied under  the  Negotiable  Instruments 
Act  in  states  which  previously  held  to 
the  rule  adopted  in  the  act.  Van  Bus- 
kirk  T.  State  Bank  (1906)  85  Colo. 
142, 117  Am.  St.  Rep.  182,  88  Pac.  778. 
The  right  of  the  payee  of  the  check 
to  sue  the  bank  was  denied  in  Hentz 
V.  National  City  Bank  (1918)  169  App. 
Div.  743,  144  N.  T.  Supp.  979,  on 
the  authority  of  the  Negotiable  In- 
struments Law,  and  without  referring 
to  the  previous  rule  in  this  state, 
which  adhered  to  the  majority  view. 

That  a  check  is  neither  a  legal  nor 
an  equitable  assignment  or  appropria- 
tion of  a  corresponding  amount  of  the 
drawer's  funds  in  the  hands  of  the 
drawee,  and  therefore  gives  the  payee 
no  right  of  action  against  the  drawee 
nor  any  valid  claim  to  the  fund  of  the 
drawer  in  his  hand,  is  stated  also  in 
Tibby  Bros.  Glass  Co.  v.  Farmers'  ft 
M.  Bank  (1908)  220  Pa.  1,  16  L.R.A. 
(N.S.)  819,  69  Atl.  280,  without  refer- 
ring to  the  Negotiable  Instruments 


Act,  which  was  adopted  in  that  state 

in  1901. 

In  Gardner  V.  Moore  (1917)  122  Va. 
10,  94  S.  E.  162,  an  action  by  the  payee 
of  an  order  which  the  court  treated  as 
a  bill  of  exchange,  against  the  drawee, 
who  had  not  accepted  the  bill,  it  was 
claimed  that  the  bill  was  an  assign- 
ment of  the  flind  on  which  it  was 
drawn.  In  denying  this  contention, 
the  court  states  that  the  Negotiable 
Instruments  Law  provides  that  a  bill 
of  exchange  "of  itself  does  not  operate 
as  assignment  of  the  funds  in  the 
hands  of  the  drawee  available  for  the 
payment  thereof,"  and  therefore  the 
"court  cannot  declare  that  to  be  a 
common-law  assignment  which  ^e 
statute  says  is  a  negotiable  bill  of 
exchange,  nor  that  such  a  bill  shall 
operate  as  an  assignment  when  the 
statute  says  it  shall  not  so  operate." 

That  an  ordinary  bank  check  is  not 
an  appropriation  of  any  part  of  the 
funds  to  tiie  credit  of  the  drawer  with 
the  banl^  and  does  not  constitute  any 
claim  or  right  of  action  against  the 
bank  until  it  is  accepted  or  certified 
by  the  bank  under  the  Negotiable  In- 
struments Law,  is  held  also  in  Pease  v. 
Stote  Nat  Bank  (1905)  114  Tenn.  698, 
88  S.  W.  172.  It  was  accordingly  held 
in  this  case  that  the  drawer  of  the 
check  could  stop  payment  at  any  time 
before  the  check  was  presented  to  the 
bank.  A  similar  holding  appears  in 
Hunt  V.  Security  State  Bank  (1919) 
—  Or.  — ,  179  Pac.  248. 

It  thus  appears  that  the  cases  have 
generally  followed  the  plain  provision 
of  the  act,  and  denied  to  the  holder  of 
the  check  the  right  to  sue  the  drawee 
bank.  It  has  been  held,  however,  that, 
notwithstanding  the  provisions  of  the 
Negotiable  Instruments  Law  an  eq- 
uitable action  may  be  maintained 
against  the  bank  by  the  payee  of  a 
check  for  an  entire  deposit  to  whom 
a  deposit  slip  representing  the  de- 
posit was  also  assigned.  Hove  v.  Stan- 
hope State  Bank  (1908)  138  Iowa, 
39,  IIB  N.  W.  476.  The  dispute  in  this 
case  was  between  the  holder  of  the 
check  and  the  landlord  of  the  drawer. 
The  deposit  was  made  up  of  the  pro- 
ceeds of  grain  grown  on  the  leased 
premises  and  sold  by  the  tenant.  The 
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landlord  sought  to  impose  his  land- 
lord's lien  upon  the  amount  of  the 
deposit,  but  the  right  to  do  so  was 
denied,  and  the  court  thus  states  the 
situation:  "We  then  have  tiiis  situa- 
tion to  deal  with :  the  bank  could  not 
under  well-settled  rules  of  law  deny 
Johnson's  [the  tenant's]  ownership  of 
the  deposit.  There  has  never  been  any 
legal  transfer  of  the  title  to  said  mon- 
ey from  Johnson  to  any  person  except 
as  the  same  is  evidenced  by  the  check 
and  deposit  slip  which  he  gave  the 
plaintiff,  and  if  the  plaintiff  may  not 
maintain  this  action  in  equity,  claim- 
ing either  an  equitable  or  specific 
assignment  of  this  fund,  the  bank  will 
be  permitted  to  retain  the  same  for  its 
own  use,  so  far  as  the  purppses  of  this 
case  are  concerned..  Such  a  situation 
might  give  the  plaintiff,  together  with 
other  creditors,  the  right  to  attach  said 
money  in  the  hands  of  the  bank,  but 
it  seems  to  us  that  this  would  clearly 
deprive  the  plaintiff  of  the  benefit  he 
should  have  as  a  reward  for  his  dil- 
igence." The  provision  of  the  Nego- 
tiable Instruments  Act,  set  out  in  the 
reported  case,  is  then  referred  to,  and 
it  is  stated  that  **this  section  was  un- 
doubtedly enacted  for  the  purpose  of 
protecting  banks  against  losses  which 
might  be  occasioned  by  the  double  pay- 
ment of  checks  on  general  deposit,  and 
its  only  intmt  and  purpose  is  undoubt- 
edly to  protect  banks  only  when  tiiey 
are  acting  in  good  faith,  and  without 
any  attempt  to  assist  particular  per- 
sons in  the  collection  of  their  debts  to 
the  exclusion  of  others  who  are 
equally  as  much  entitled  to  proteo- 
Uen."  This  decision  is  based  in  part, 
however,  upon  the  fact  that  then  was 
an  assignment  of  the  fund  in  question 
other  than  by  the  check.  The  depos- 
itor wrote  the  payee  of  the  check  a 
letter  in  which  he  told  him  in  sub- 
stance that  the  money  was  in  the  bank 
for  him  and  that  he  should  get  it  and 
use  It  in  pairing  certain  debts.  The 
payee  of  the  check,  doubting  his  abil- 
i^  to  get  the  money  from  the  bank  on 
the  letter  alone,  made  out  a  check  and 
sent  it  to  the  drawer  for  his  signature, 
and  requested  also  an  assignment  of 
the  deposit  slip.  The  court  states  that 
these  transactions  amounted  to  an  as- 


signment in  fact,  and  it  is  well  settled 
that  such  an  assignment  will  be  en- 
forced in  equity. 

And  the  provision  that  a  check  shall 
not  operate  as  an  assignment  has  be^ 
held  not  to  prevent  an  assignment  by 
an  agreement  extraneous  to  the  check, 
so  that  the  bank  may  be  sued  by  the 
holder  of  the  check.  People's  Nat. 
Bank  v.  Swift  (1915)  134  Tenn.  175, 
183  S.  W.  725,  and  Gruenther  v.  Bank 
of  Monroe  (19U)  90  Neb.  280,  138  N. 
W.  402,  infra. 

In  accord  with  the  theory  adopted 
in  the  reported  case  (McClain  v.  ToBr 
KELSON,  ante,  1665)  that  only  the  right 
of  the  holder  of  a  check  to  sue  the 
bank  was  intended  to  be  affected  by 
the  provision  of  the  Negotiable  In- 
struments Act  there  set  out,  it  is  there 
held  that  the  holder  acquires  a  right 
superior  to  that  of  a  garnishing  cred- 
itor of  the  drawer  in  the  funds  in  the 
bank.  Likewise  the  holder  of  a  check 
who  had  paid  the  drawer  in  full  there- 
for was  held  to  acquire  a  right  supe- 
rior to  an  attaching  creditor,  in  Far- 
rington  v.  F.  E.  Fleming  Commission 
Co.  (1913)  94  Neb.  108,  47  L.R.A. 
(N.S.)  742, 142  N.  W.  297.  The  theoiy 
of  this  case  is  not  altogether  clear. 
The  court,  after  referring  to  the  pro- 
vision of  the  Negotiable  Instruments 
Act  set  out  in  the  reported  case,  ante, 
states  that  if  the  effect  of  this  act  is 
to  adopt  the  rule  that  no  action  against 
the  d^)08it  bank  can  be  maintained 
upon  the  check  by  the  holder  unless 
and  until  it  accepts  or  certifies  the 
check,  "which  it  is  not  necessary  now 
to  decide,  still  that  section  is  not  ap- 
plicable to  the  facts  in  this  case.  This 
plaintiff  is  not  clfUming  under  the 
Negotiable  Instruments  Act ,  The  ef- 
fect of  service  upon  the  garnishee  is 
to  impound  the  funds  in  the  hands  of 
the  garnishee.  The  bank  holding  the 
deposit  is  not  directly  interested  in 
this  litigation.  Its  duty  as  garnishee 
is  to  pay  the  money  to  the  party  having 
the  better  right  to  it  as  determined  by 
the  court.  The  Conunission  Company 
-had  money  on  general  deposit  in  the 
garnishee  bank  and  procured  that 
money  from  th^  St.  Joseph  Bank  by 
drawing  its  check  against  that  deposit 
in  favor  of  the  St.  Joseph  Bank.  The 
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St  Joseph  Bank  clearly  has  a  better 
right  'to  the  deposit  than  the  Commis- 
sion Company  has,  and  this  plaintiff 
by  garnishment  could  obtain  no  better 
right  Uian  her  debtor  had." 

It  has  also  been  held  in  a  dispute 
between  the  holder  of  a  check  and  the 
personal  representative  of  the  deceased 
drawer's  estate  that  the  provision  of 
the  Negotiable  Instruments  Aot  set  out 
in  the  reported  case  does  not  affect 
the  rule  that  as  between  the  drawer 
and  payee  of  a  check,  the  check  op- 
erates as  an  assignment.  According- 
ly, the  death  of  the  drawer  is  held  not 
to  revoke  the  authority  of  the  bank  to 
pay  the  check,  and  if  it  has  done  so 
no  recovery  can  be  had  by  the  drawer's 
estate  against  the  payee  to  whom  pay- 
ment has  thus  been  made.  Elgin  v. 
Gross-Kelly  &  Co.  (1915)  20  N.  M.  450, 
L.R.A.1916A,  711,  150  Pac.  922.  The 
court,  referring  to  the  section  of  the 
Negotiable  Instruments  Act  set  out  in 
the  reported  case,  states  that  that  sec- 
tion "is  clearly  designed  for  the  pro- 
tection of  the  bank  rather  than  a  pro- 
vision affecting  the  relation  between 
the  maker  of  the  check  and  the  payee. 
This  is  borne  out  by  the  fact  that  the 
latter  portion  of  the  section  provides 
that  the  bank  is  not  liable  to  the  holder 
unless  and  until  it  accepts  or  certifies 
the  check." 

It  has  been  held  that  the  Negotiable 
Instruments  Law  does  not  prevent  an 
assignment  or  appropriation  of  the 
funds  by  an  agreement  extraneous  to 
the  check.  Thus,  in  People's  Nat 
Bank  v.  Swift  (1915)  134  Tenn.  175, 
183  S.  W.  725,  it  is  stated  that  the  sec- 
tion of  the  Negotiable  Instruments 
Law  referred  to  in  the  reported  case 
"does  not  interfere  with  an  appropria- 
tion of  the  fund  by  an  outside  arrange- 
ment between  the  parties  which  is 
brought  to  the  attention  of  the  bank 
before  it  has  paid  out  the  money,'*  It 
was  accordingly  held  in  this  case  that 
the  holder  of  the  check  could  sue  the 
drawee  bank  where,  at  the  time  the 
check  was  given,  the  drawer  informed 
the  payee  that  he  would  deposit  draft 
with  his  bank  and  that  the  check  would 
be  paid  out  of  the  proceeds  of  such 
draft  an  arrangement  which  was  com- 
municated to  the  bank  by  the  payee 


and  agreed  to  by  the  bank.  A  similar 
theory  appears  in  Dolph  v.  Cross 
(1911)  153  Iowa,  289,  133  N.  W.  669, 
where  the  holder  of  a  check  was  held 
to  have  a  right  superior  to  that  of  an 
attaching  creditor,  where  the  drawer 
of  the  check,  at  the  time  he  deposited 
the  money,  stated  to  the  bank  that  he 
made  the  deposit  for  the  purpose  of 
meeting  checks  which  he  had  already 
issued  against  such  deposit  and  that 
the  deposit  was  made  to  take  care  of 
the  check.  The  court  states  that  the 
section  of  the  Negotiable  Instruments 
Act  set  out  in  the  reported  case  (Mc- 
Clain  v.  Tobkelson,  ante,  1665)  does 
not  cover  the  situation  thus  presented, 
that  "the  intervener  (holder  of  the 
check)  is  not  relying  upon  the  'check 
of  itself.'  He  bases  his  claim,  not  only 
upon  the  check,  but  upon  the  further 
fact  that  a  special  deposit  was  made 
to  meet  this  very  check  after  the  is- 
suance thereof.  The  bank  having  re- 
ceived the  deposit  for  such  specific 
purpose  was  bound  by  the  conditions 
imposed."  In  Gmenther  t.  Bank  of 
Monroe  (1911)  90  Nebw  280, 183  N.  W.. 
402,  the  holder  of  a  check  was  h^d  en- 
titled to  maintain  an  action  thereon 
against  the  bank  where,  before  ac- 
cepting the  check,  he  inquired  of  the 
bank  if  the  same  was  good,  and  was 
informed  by  it  that  the  check  was  good 
and  would  be  p^d  upon  presentation, 
and  where  it  furttier  appeared  that 
the  drawn*,  before  the  check  was  pre- 
sented, withdrew  his  deposit  from  the 
bank,  but  directed  the  bank  to  with- 
hold a  sum  equal  to  the  amount  of  the 
check  to  meet  and  pay  the  check,  which 
had  thus  been  given.  The  court  oc- 
pressly  refers  only  to  the  provision  of 
the  Negotiable  Instruments  Act  that 
the  acceptance  of  the  bill  must  be  in 
writing  in  order  to  bind  the  drawee, 
and,  after  stating  that  this  does  not 
prevent  the  holder  from  suing  the  bank 
under  the  facts  of  this  case,  states 
also  that  other  sections  of  the  Negotia- 
ble Instruments  Law  upon  the  "same 
or  cognate  subjects"  are  also  obviated 
by  these  facts. 

A  check  drawn  for  an  amount  larger 
than  the  sum  the  drawer  has  on  de- 
posit ftnd  dra^^n  with  the  intention  of 
passing  to  the  payee  the  entire  deposit' 
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and  made  for  the  larger  sum  because 
the  drawer  did  not  know  the  exact 
amount  of  the  deposit,  which  check 
was  delivered  to  the  payee  as  a  gift 
causa  mortis,  was  held  to  be  valid  as 
such  gift  in  First  Nat.  Bank  CByme 

(1918)  177  HI.  App.  473.  In  the  course 
of  the  opinion  the  court  states  that  a 
check  drawn  for  the  entire  amount  of 
the  deposit  is  an  assignment  of  the 
fundf  if  so  intended.  There  is  no  ref- 
erence to  tiie  Negotiable  Instruments 
Act  in  this  case,  although  the  check 
was  delivered  after  the  adoption  of 
that  act  in  this  state.  The  payee  of 
the  check  was  accordingly  held  en- 
titled to  the  deposit  as  against  the 
executor  of  the  drawer. 

Other  cases,  however,  in  which  the 
question  was  between  the  holder  of  the 
check  and  a  creditor  of  the  drawer, 
who  had  garnished  the  bank,  have 
stated  that  under  the  Negotiable  In- 
struments Act  a  check  does  not  operate 
as  an  assignment,  and  the  adoption  of 
this  theory  has  been  regarded  as  set- 
tling the  issue  In  favor  of  the  attach- 
ing creditor.  Kaesemeyer  Smith 
(1912)  22  Idaho,  1.  48  LJt.A.(N.S.) 
100,  128  Pac.  948;  Wileman  v.  King 

(1919)  —  Miss.  — ,  ante,  684,  82 
So.  266.  In  Boswell  v.  Citizens' 
Sav.  Bank  (1906)  128  Ky.  486,  96 
S.  W.  797,  an  action  involving  the 
rights  of  a  holder  of  a  check  and  an  at- 
taching creditor,  it  is  stated  that  the 
rule  in  that  state  was  settled  prior 
to  i^e  Negotiable  Instruments  Law, 
that  a  check  did  operate  as  an  appro- 
priation, pro  tanto,  of  the  sum  to  the 
credit  of  the  drawer,  but  that,  under 
the  Negotiable  Instruments  Law,  tiiat 
is  not  the  rule.  The  statement  as  to 
the  rule  under  the  Negotiable  Instru- 
ments Law  is  obiter,  as  the  case  in 

.question  arose  prior  to  the  adoption 
of  that  statute.  In  Jones  v.  Grumpier 
(1916)  119  Va.  143,  89  S.  E.  232,  a  bank 
which  had  cashed  a  draft  upon  com- 
mission merchants  for  the  drawer  was 
held  to  have  a  claim  inferior  to  that 
of  attaching  creditors,  the  court  stat- 
ing that  the  draft  did  not  operate  as 
an  assignment  under  the  section  of  the 
Negotiable  Instruments  Xjaw  set  out  in 
the  reported  case  (MgClain  v.  Torkel- 
SON,  ante,  1665). 

A  draft  drawn  for  a  sum  of  money 


deposited  with  a  railroad  company  and 
its  agent  was  held  not  to  be  an  assign- 
ment of  the  money  under  the  Negotia- 
ble Instruments  Law  in  Fulton  v.  Ges- 
terding  (1904)  47  Fla.  160,  86  So.  56; 
accordingly  the  fbnds  in  the  hands  of 
the  railroad  company  were  held  liable 
to  garnishment  in  a  suit  by  a  creditor 
of  the  drawer,  who  tht^s  secured  a  lien 
superior  to  that  of  the  holder  of  the 
draft 

And  likewise  the  right  of  a  receiver 
for  the  drawer  has  been  held  superior 
to  that  of  the  holder  of  the  check.  In 
Clark  V.  Toronto  Bank  (1905)  72  Kan. 
1,  2  L.RJL(N.S.)  83,  116  Am.  St  Rep. 
178,  82  Pac.  682,  an  action  which  arose 
before  the  adoption  of  the  Negotiable 
Instruments  Act  in  this  state,  in  which 
there  was  a  contest  between  a  receiver 
of  a  bank  and  the  holder  of  a  draft  is- 
sued by  the  bank,  the  court  states  that 
the  holder  of  the  draft  must  fail  un- 
less it  can  be  said  that  the  issuance 
of  the  draft  operated  to  transfer  to 
him  the  equitable  title  to  so  much  of 
the  money  of  the  drawer  then  on  de- 
posit in  Uie  drawee  bank  as  it  called 
for,  in  which  case  the  receiver,  who 
succeeded  only  to  the  rights  of  the 
failed  bank  and  was  entitled  only  to 
its  assets,  could  have  no  valid  claim 
upon  that  portion  of  the  deposit.  In 
denying  this  right  to  the  holder  of  the 
draft,  the  court  states  the  great  weight 
of  authority  to  be  to  the  effect  that  an 
unaccepted  check  or  draft  in  the  usual 
form  does  not,  in  the  absence  of  ex- 
ceptional circumstances,  amount  to  an 
assignment  in  law  or  equity  of  any 
part  of  the  drawer's  deposit,  and  that 
this  rule  has  frequently  been  enforced 
in  controversies  between  the  holder  of 
a  draft  and  the  assignee  or  receiver  of 
its  insolvent  drawer.  It  is  then  stated 
that  since  the  action  arose  the  Nego- 
tiable Instruments  Act  was  adopted 
in  this  state  in  which  the  rule  referred 
to  has  been  incorporated  in  the  statute. 
In  Bowker  v.  Haight  &  F.  Co.  (1906) 
146  Fed-  257,  the  receiver  of  a  cor- 
poration was  held  entitled  to  the  funds 
in  the  hands  of  a  bank  in  pr^erence 
to  the  holder  of  a  check,  who  had 
same  certified  after  the  receiver  had 
been  appointed  and  subsequently  re- 
ceived payment  thereof.  In  this  case 
the  check  was  given  in  New  York  after 

Digitized  by  Google 


iUJNO.— CHECK  AS  ASSIGNMENT— NEGOTIABLE  INSTRUMENT.  1673 


a  receiver  had  been  appointed  in  Mas- 
sachusettB,  and  was  givoa  by  the  cor> 
poration  to  an  attorney  who  was  re- 
tained by  the  corporation  to  represent 
it  in  the  receivership  proceedin^B. 
The  check  was  not  certified  nntil  after 
a  receiver  had  been  appointed  in  New 
York  to  the  knowledge  of  the  attorney. 
The  coort  quotes  the  provision  of  the 
Negotiable  Instruments  Act  set  oat  in 
the  reported  case  (McClain  v.  T(»t- 
KELSON,  ante,  165),  and  states  that 
this  is  but  a  statutory  expression  of 
what  was  before  the  well-settled  law 
in.  both  the  state  and  Federal  courts, 
and  it  disposer  of  the  case. 

In  Carmichael  v.  Tishomingo  Bkg. 
Co.  (1917)  —  Mo,  App.  — ,  191  a  W. 
1043,  a  contest  between  the  receiver 
of  a  bank  and  the  holder  of  a  draft  is- 
sued by  such  bank,  over  the  amount 
of  deposit  in  the  bank  on  which  the 
draft  was  drawn,  the  court,  in  holding 
that  the  draft  did  not  amount  to  an  as- 
signment and  therefore  the  receiver 
had  the  better  right  to  the  fund,  seems 
to  imply  that  this  rule  is  prescribed 
the  Negotiable  Instruments  Act,  bnt 
does  not  expressly  so  state. 

In  a  state  which,  previous  to  the 
adoption  of  the  Negotiable  Instru-' 
ments  Act,  held  that  a  check  did  not 
operate  as  an  assignment  and  there- 
fore the  deaUi  of  the  drawer  revoked 
the  check,  this  rale  has  been  an- 
nounced in  a  case  decided  since  the 
adoption  of  that  act  without  referring 
to  the  act.  It  is  stated  in  Chrzanowska 
V.  Com  Exch.  Bank  (1916)  178  App. 
Div.  285,  159  N.  Y.  Supp.  385,  affirmed 
without  opinion  in  (1919)  225  N.  Y. 
728, 122  N.  £.  877,  that  "a  check  is  not 
the  assignment  of  the  funds  on  de- 


posit to  the  credit  of  the  drawer  pro' 
tanto,  and  the  holder  is  merely  the 
agent  of  the  drawer  for  the  purpose  of 
collecting  it,  and  upon  the  death  of 
the  drawer  before  presentation,  the 
authority  of  the  holder  is  revoked,  and 
tee  bank  is  no  longer  authorized  to 
pay,  but,  on  principles  of  necessity  in- 
cident to  the  banking  business,  if  the 
bank  pays  in  good  faith  and  without 
notice  of  the  death  of  the  drawer,  it 
is  protected."  The  action  in  this  case 
was  one  by  the  holder  of  a  check,  who 
had  deposited  with  a  branch  of  the 
defend^t  bank,  and  had  received  a 
credit  thereon  which  had  subsequently 
been  canceled,  when  upon  presentation 
to  the  branch  upon  which  it  was 
drawn,  it  was  discovered  tiiat  the 
drawer  was  dead. 

In  Eastman  Kodak  Co.  v.  National 
Park  Bank  (1916)  281  Fed.  S20,  af- 
firmed without  opinion  in  (1918)  169 
C.  C.  A.  662,  247  Fed.  1002,  an  action 
(in  New  York)  involving  the  rights  of 
tiie  purchaser  of  a  draft,  the  drawer, 
his  assignee,  a  receiver  in  bankruptcy, 
and  an  attaching  creditor,  it  is  stated 
not  to  be  necessary  "to  cite  authorities 
for  the  rule  that  the  execution  and  de- 
livery of  a  check  effects  no  assignmwt 
of  the  fund,  because  that  is  now  pro- 
vided by  §  825  [the  section  involved  in 
the  reported  case]  of  the  Negotiable 
Instruments  Law."  The  holder  of  tlie 
draft  claimed  to  have  established  a 
collateral  agreement  taking  this  case 
out  of  the  general  rule,  and  tiie  court 
directed  attention  to  this  argument, 
but,  finding  that  there  was  no  such 
agreement,  accordingly  denied  to  the 
holder  of  the  check  any  preference 
over  other  creditors.         W.  A.  E. 


MARY  CHAUDIER 

V. 

STEAENS  &  CULVER  LUMBER  COMPANY  et  al.,  Flflfs. 

in  Certiorari. 

Mtchigon  Supreme  Court  —  July  17,  1919. 

(206  Mich.  433,  173  N.  W.  198.) 

Wm*kmen*s  compensation  —  death  from  wood  ashes  —  accident  or  suicide. 

1.  Where  one  employed  to  remove  wood  ashes  from  the  pit  of  a  furnace 
is  found  at  his  home  after  several  hours  spent  in  his  employment,  in  a 
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comatose  condition,  with  a  cupful  of  ashes  in  hia  stomach  the  lye  from 
which  kills  him,  and  the  evidence  shows  that  others  engaged  in  lie  same 
work  were  not  injured,  while  an  effort  would  be  necessary  to  swallow 
that  quantity  of  ashes,  the  theory  of  suicide  is  as  reasonable  as  that  of 
accident,  and  there  can  be  no  recovery  under  the  Workmen's  Compensation 
Act 

[See  note  on  this  question  beginning  on  page  1680.] 

Evidence  —  burden  of  proof  —  work- 
men's ccHnpensation. 
2.  The  burden  of  establishfns:  a  claim 

under  the  Workmen's  Compensation 

Act  is  upon  the  one  seeking  the  award. 

Woitonen's  compensation  —  conflict- 
ing inferences  —  failure  of  awud. 
8.  Where  two  inferences  equally  con- 


sistent with  Uie  facts  arise  out  of  facts 
established  in  a  workmen's  compensa- 
tion case,  one  involving  liability  on  the 
part  of  the  employer  and  the  other  re- 
lieving him  from  Uability,  the  api^icMit 
for  the  award  must  falL 


(Bird,  Ch.  J.,  and  Euhn  and  Hoore,  JJ.,  dissent) 


Cerhoeabi  to  the  Industrial  Accident  Board  to  review  an  award  to 
claimant  in  a  proceeding  by  her  under  the  Workmen's  Compensation  Act 
to  recover  compensation  for  the  death  of  her  husband.  Award  vacated. 


Statement  by  Brooke,  J. : 
Claimant's  decedent,  a  man  forty- 
two  years  of  age,  was  employed  by 
respondent  Steams  &  Culver  Lum- 
ber Company  in  its  shingle  mill, 
where  he  worked  during  the  week. 
The  lumber  company  maintained  in 
connection  with  its  business  a  large 
steel  burner,  in  which  was  consumed 
the  refuse  from  the  mill.  This 
burner  was  about  20  feet  in  diameter 
and  60  or  70  feet  high.  There  were 
grates  in  the  burner  about  level  with 
the  ground,  and  underneath  the 
grates  an  ash  pit  about  S  or  4  feet 
deep,  with  a  cement  floor.  It  was 
customary  to  permit  the  fire  to  go 
out  on  Saturday,  or  to  put  it  out,  in 
order  that  the  ashes  might  be  re- 
moved on  Saturday  night  or  Sunday. 
The  work  of  removing  the  ashes 
from  the  burner  had  been  performed 
by  claimant's  decedent  for  many 
weeks  prior  to  his  death.  On  Satur- 
day, June  30,  1917,  he  commenced 
the  work  of  removing  the  ashes  at 
about  6:30  P.  M.,  and  continued  until 
about  1:30  Sunday  morning.  He 
then  went  home  and  slept  until 
about  8  or  9  o'clock,  when  he  re- 
sumed his  work  at  the  burner.  He 
worked  until  about  2  o'clock  Sunday 
afternoon,  when  he  returned  home, 
had  his  dinner,  carried  some  pota- 
toes to  the  field  for  his  wife,  and  at 


about  3  o'clock  returned  to  the 
burner.  He  returned  to  his  home 
some  time  before  6:30  Sunday  even- 
ing, the  exact  hour  being  unknown, 
as  his  wife  was  away.  When  she 
reached  home  at  6:30  she  testified 
that  he  was  lying  on  the  bed  and  felt 
'sick,  felt  like  vomiting;  that  he 
seemed  to  sleep  until  10:30,  when 
she  woke  him  up  to  try  and  have 
him  undress  and  go  to  bed ;  that  he 
moaned,  but  did  not  seem  to  recog- 
nize her;  that  he  was  in  a  sort  of 
stupor  from  then  until  12  o'clock, 
at  which  time  he  got  up  and  started 
to  walk  about  the  room,  seeming  to 
be  in  pain.  This  lasted  for  about  an 
hour,  during  which  time  he  fell  to 
the  floor.  Claimant  went  for  a  doc- 
tor for  him  at  1  o'clock  in  the  morn- 
ing, but  was  unable  to  secure 
medical  attendance  at  that  time. 
She  did,  however,  secure  a  doctor  at 
about  6  o'clock  in  the  morning. 
Claimant  testified  that  when  she 
first  saw  her  husband  at  6:30  he 
seemed  to  be  in  a  drunken  state.  "I 
naturally  thought  when  I  came  home 
at  6 :30  that  he  was  asleep ;  that  dur- 
ing the  afternoon  he  had  met 
friends  at  the  mill  who  had  given 
him  liquor."  The  doctor,  upon 
examining  him,  found  no  tempera- 
ture, and  concluded  that  he  was  suf- 
fering from  some  stomach  trouble. 
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He  administered  an  emetic  and  later 
washed  his  stomach  out  six  times 
with  about  a  quart  of  water  each 
time.  He  found  the  stomach  full  of 
alkali  and  about  a  teacupful  of  ashes. 

Upon  further  examination  the 
doctor  testified: 

Q.  That  would  kill  a  man  if  he 
got  it  in  his  stomach? 

A.  Yes^sir. 

Q.  In  your  judgment,  he  died 
from  that? 
A.  Yes,  sir. 

Q.  How  did  he  get  it  in  his  stom- 
ach? 

A.  He  might  have  had  a  pail  of 
water  and  a  good  deal  of  ashes  fell 
in,  and  in  a  fhirsty  condition  he 
might  have  drank  that  water. 

Q.  The  stuff  that  you  pumped  out 
of  his  stomach  was  an  alkaline  poi- 
son derived  from  wood  ashes? 

A.  Yes. 

Q.  Now,  I  suppose  you  are  enough 
of  a  chemist  to  be  able  to  say  that 
the  stuff  that  you  found  in  using 
your  stomach  pump  was  a  derivative 
of  wood  ashes,  and  in  your  judgment 
was  in  sufficient  quantities  to  cause 
his  death? 

A.  Yes. 

Q.  Now,  suppose  a  man  had  a  pail 
of  water  to  drink  from,  and  some  of 
those  ashea  had  gotten  into  the 
water  and  he  had  not  noticed  it,  and 
had'  drunk  the  water,  would  he  have 
drunk  enough  water  to  kill  him? 

A.  By  drinking  enough. 

Q.  I  take  it  that  stuff  he  had  in 
his  stomach  was  lye.  You  take 
leached  ashea  would  make  lye.  That 
would  kill  a  man? 

A.  Yes,  sir. 

Q.  Suppose  a  man  was  working 
in  those  ashes,  Doctor,  and  got  quite 
a  lot  of  ashes  in  his  mouth,  in  his 
nose  and  mouth,  and  he  naturally 
would  if  he  were  working  in  a  lot  of 
it — suppose  he  drank  copiously  of 
water— don't  you  suppose  he  could 
drink  enough  water  to  create  lye  in 
his  stomach?  « 

A.  I  don't  think  of  it  that  way. 
■    Q.  How  do  you  figure  it  got  in? 

A.  I  can't  tell;  it  got  in  in  some 
way. 


And  on  cross-examination  he  testi- 
fied in  part: 

Q.  (>dinarily,  a  man  doesn't  swal- 
low any  substance  unless  he  wills  it? 

A.  Ordinarily,  no. 

Q.  Then  the  natural  impulse,  if  a 
man  gets  something  into  his  mouth 
that  doesn't  have  a  pleasant  taste, 
the  natural  impulse  is  to  spit  it' out? 

A.  Yes,  sir. 

Q.  Do  you  think.  Doctor,  that 
a  man  could  awallow  ^y  wood  ashes 
alone? 

A.  I  dont  know;  I  couldn't  tell.  1 
imagine  it  would  require  an  effort — 
a  considerable  effort. 

Q.  Something  like  swallowing 
flour? 

A.  Not  as  hard. 

Q.  The  tendency  to  swallow  dry 
ashes  would  be  to  choke? 
A.  Yes,  sir. 

Q.  Then  isn't  this  a  fair  conclu- 
sion, that  if  a  man  got  dry  ashes  into 
his  stomach  it  would  be  through  a 
positive  effort  of  the  will,  and 
against  the  reactions  of  nature? 

A.  That  would  be  my  impression. 

Q.  Could  only  be  gotten  into  his 
stomach  by  voluntary  action  on  the 
part  of  the  man? 

A.  I  think  so. 

Q.  And  in  spite  of  the  efforts  of 
nature  to  prevent  them  going  down 
his  throat? 

A.  Yes,  sir. 

Q.  Do  you  suppose  a  man  eould 
swallow  wood  ashes  at  all  without 
moistening  them  in  some  way? 

A.  I  really  don't  know. 

Q.  I  suppose  by  the  natural  mois- 
tening that  they  would  receive  from 
the  sidiva? 

A.  I  suppose  so. 

Q.  How  large  a  quantity  did  you 
find  in  this  man's  stomach? 

A.  Of  course,  as  I  told  you  before, 
I  couldn't  say  the  quantity,  and  I 
didn't  make  a  chemical  analysis. 

Q.  What  is  your  best  judgment 
on  it? 

A.  That  is  very  hard  to  tell.  I 
washed  him  out  six  times  and  four 
times  I  got  alkali ;  the  first  stronger 
than  the  second ;  tiie  second  stronger 
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than  the  third ;  and  the  third  strong- 
er than  the  fourth. 

Q.  But  I  understand  that  you 
found  ashes? 

A.  Yes ;  I  suppose  as  much  as  an 
ordinary  teacup. 

Q.  Were  there  enough  ashes  to 
produce  alkali  ? 

A.  It  seems  strange  that  there 
was  more  alkali  than  ashes.  There 
was  some  discrepancy  there. 

Q.  You  don't  know  how  these 
ashes  got  into  his  stomach? 

A,  No,  sir. 

Q.  Is  it  your  judgment  that  the 
amount  of  alkali  that  you  found 
there  must  have  been  generated  out- 
side of  his  stomach? 

A.  I  don't  want  to  form  a  real 
opinion  of  that. 

Q.  Think  you  said  that  the 
amount  of  ashes  you  foimd  in  his 
stomach  was  not  sufficient  to  form 
alkali?  That  was  the  condition  of 
his  throat? 

A.  Well,  his  mouth  and  throat  we 
didn't  examine  very  much,  for  this 
reason,  that  he  was  unconscious  and 
dying,  and  I  didn't  expect  him  to 
live  as  long  as  he  did,  and  we  didn't 
examine. 

Q.  Did  you  notice  any  indications 
in  mouth  or  throat  that  an  alkaline 
substance  had  come  in  contact  with 
those  tissues? 

A.  It  would  take  a  much  stronger 
alkali  to  affect  those  tissues  than  to 
affect  the  lining  of  the  stomach. 

Q.  You  said  something,  you  and 
Mrs.  Chaudier,  about  him  taking 
some  poison  from  liquor? 

A.  We  had  some  talk  about 
whisky.  He  had  been  using  some 
whisky,  and  Mrs.  Chaudier  brought 
me  a  bottle,  and  I  was  going  to 
examine  the  bottle. 

Q.  What  bottle? 

A.  The  whisky  bottle. 

Q.  He  had  been  drinking  that 
day? 

A.  I  think  I  was  told  so. 
Q.  By  Mrs.  Chaudier? 
A.  We  thought  so,  both  of  us. 
Q.  Was  there  some  left  in  the 
bottle? 
A.  About  a  tablespoonful. 
Q.  Do  you  know  from  your  exami- 


nation whether  he  had  beea  drink- 
ing  liquor? 

A.  No ;  I  couldn't  tell  eiUier  way. 

Q.  The  other  condition  was  so 
much  more  pronounced  that  you 
couldn't  say  ? 

A.  Yes,  sir. 

Q.  What  did  Mrs.  Chaudier  say? 
A.  Well,  she  thought  he  had  been 
drinking  some  that  day. 
Q.  And  showed  you  the  bottle? 
A.  Yes,  sir. 

Q.  You  said,  I  think.  Doctor,  that 
this  man's  death  might  possibly  be 
accounted  for  by  his  having  drank 
water  from  a  pail  into  which  ashes 
had  been  accumulating.  You  thhik 
that  might  be? 

A.  I  think  so.  He  might  have 
brought  some  water  with  him  and 
set  it  in  a  comer.  I  can't  conceive 
of  it  in  any  other  way. 

Q.  How  many  swallows  of  liquid 
would  it  require  to  get  into  this 
man's  stomach  the  amount  of  alka- 
line substance  that  you  found  there? 

A.  How  many  swallows? 

Q.  Yes. 

A.  Well,  a  dozen  large  swallows 
of  that  stuff  would  account  for  it 
Q.  One  swallow  wouldn't  account 

for  it? 
A.  No. 

Q.  You  don't  know  where  the 
drinking  supply  was  down  tliere? 
A.  No,  sir. 

Q.  What  sort  of  a  taste  would  an 
alkaline  substance  such  as  this 
have?  How  would  it  taste  if  a  man 

put  it  in  his  mouth? 
A.  It  would  taste  a  little  burning. 
Q.  Not  like  ordinary  watnr? 
A.  No,  sir. 

Q.  A  man  taking  that  would 
know  he  had  something  other  than 
ordinary  water? 

A.  Yes,  sir;  it  would  bum  and 

taste  nasty. 

Claimant's  decedent  died  at  about 
3  o'clock  Monday  afternoon.  One 
William  Sterk,  another  employee  of 
the  respondent  lumber  company,  tes- 
tified that  he  had  cleaned  the  ashes 
out  of  the  burner  about  twenty-five 
times;  that  he  usually  took  a  jug  of 
water  with  him,  from  which  he 
would  frequently  drink.    He  said 
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that  in  drawing  out  the  ashes  he 
would  sret  some  in  his  nostrils  and 
mouth,  but  that  it  did  not  bother 
him.  There  was  a  tank  about  60  or 
70  feet  from  the  burner  in  which 
there  was  running  water  all  the 
time.  Sterk  testifiled  that  some  of 
the  men  brought  water  to  the  mill 
in  pails,  and  some  in  jugs.  The  rec- 
ord does  not  disclose  that  claimant 
had  a  pall  rwith  him  containing 
water,  on  the  night  in  question.  The 
board,  on  appeal  from  an  award 
the  arbitration  committee,  after  re- 
citing much  of  the  testimony,  said: 
"It  seems  very  clear  that  in  some 
way  the  man  got  a  lot  of  ashes  into 
his  stomach.  Whether  a  lot  of  ashes 
fell  into  a  pail  of  water  and  became 
dissolved  and  the  substance  was 
driink  by  the  deceased,  or  whether 
he  got  quantities  of  ashes  into  his 
mouth  and  nose  and  then  draiUE 
quantities  of  water  and  washed  the 
ashes  down,  does  not  appear,  but  it 
seems  very  clear  that  the  ashes  got 
into  his  stomach  in  one  of  these 
ways.  It  ia,  of  course,  possible  that 
the  man  might  have  deliberately  put 
ashes  into  water  and  drank  the  sub- 
stance, and  thus  committed  suicide, 
but  there  is  no  proof  to  that  effect. 
The  presumption  of  the  law  is 
against  suicide  in  this  kind  of  a 
case,  and  in  favor  of  the  theory  of 
accident.  We  are  impelled  to  hold 
that  this  man  did  suffer  an  acciden- 
tal personal  injury  in  being  acciden- 
tally poisoned  by  the  ashes  he  was 
handling,  and  that  said  accidental 
personal  injury  arose  out  of  and  in 
the  course  of  his  employment  with 
the  employer,  and  that  said  acci- 
dental personal  injury  waa  the  proxi- 
mate cause  of  his  death." 

Counsel  for  respondents  claim  that 
the  facts  proven  are  not  capable  of 
supporting  either  of  the  theories 
advanced  by  the  board;  that  there 
is  no  proof  whatever  tending  to 
show  that  claimant's  decedent  came 
to  his  death  through  any  accidental 
personal  injury  received  out  of  and 
in  the  course  of  his  c  nployment; 
that  the  manner  in  which  decedent 
came  to  his  death  was  a  matter  of 
pure  conjecture ;  and  that  the  facts 


proven  are  as  consistent  with  non- 
liability of  respondents  as  with  lia- 
bility. It  is  claimed,  further,  that 
the  only  conclusion  that  can  legiti- 
mately be  drawn  from  the  evidence 
is  that  the  man  committed  suicide 
or  was  drunk. 

Mr.  &  H.  Halstead,  for  appellants: 

There  is  no  competent  evidence  from 
which  an  inference  can  be  drawn  that 
deceased  got  quantities  of  ashes  in  his 
mouth  and  nose,  and  then  drank  quan- 
tities of  water  and  washed  them  down. 

Bowsher  v.  Grand  Rapids  &  I.  R.  Co. 
174  Mich.  344,  140  N.  W.  524;  Hills  v. 
Blair,  182  Mich.  25,  148  N.  W.  243,  7 
N.  C.  C.  A.  409;  Ginsberg  v.  Burroughs 
Adding  Mach.  Co.  204  Mich.  130,  170 
N.  W.  IB;  McCoy  v.  Michigan  Screw 
Co.  180  Mich.  454,  L.R.A.1916A,  328, 
147  N.  W.  572,  5  N.  C.  C.  A.  456 ;  Blaeas 
v.  Dolph,  195  Mich.  148,  161  N.  W.  885; 
DeMann  v.  Hydraulic  Engineering  Ca 
192  Mich.  594. 159  N.  W.  380;  Papinaw 
V.  Grand  Trunk  R.  Co.  189  Mich.  441, 
155  N.  W.  645,  12  N.  C.  C.  A.  243; 
Balzer  v.  Saginaw  Beef  Co.  199  Mich. 
374,  165  N.  W.  785;  17  Cyc.  820;  Beck 
V.  Whittlesberger,  181  Mich.  468,  148 
N.  W.  247,  Ann.  Cas.  ldl6C,  771,  6  N. 
C.  C.  A.  917. 

But,  if  it  were  shown  by  competent 
evidence  that  this  man's  death  was 
caused  in  the  manner  suggested,  such 
evidence  wonld  not  support  a  finding 
that  his  death  was  the  result  of  an  ao- 
cidmt  witiiln  the  meaning  of  the  law. 

Gutiirie  v.  Detroit  Shipbuilding  Co. 
200  Hlch.  860,  167  N.  W.  87;  Roach  v. 
Eelsey  Wheel  Co.  200  Mich.  299,  167 
N.  W.  83. 

If  his  death  was  in  fact  brought , 
about  in  this  mannw,  it  was  due  to  an 
occupational  or  industrial  disease. 

Jemer  v.  Imperial  Furniture  Co.  200 
Mich.  265,  166  N.  W.  948;  Adams  v. 
Acme  White  Lead  &  Color  Works,  182 
Mich.  157,  L.R.A.1916A,  288, 148  N.  W. 
486,  Ann.  Cas.  1916D,  689,  6  N.  C.  C. 
A.  482. 

If  it  should  be  considered  permissible 
to  draw  from  the'  record  an  inference 
that  he  did  have  a  pail  of  water  with 
him,  it  must  further  be  inferred,  before 
recovery  can  be  had,  that  he  placed  it 
close  to  the  ashes  he  was  hani^ing.  It 
must  further  be  inferred  that  he  left  it 
uncovered,  or  that  it  became  uncovered 
by  accident. 

Manning  v.  John  Hancock  Mut. 
L.  Ins.  Co.  100  U.  S.  693,  697,  25  L. 
ed.  761,  762;  United  States  v.  Ross, 
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92  U.  S.  281,  23  L.  ed.  707;  Ratterbury 
V.  Pere  Marquette  R.  Co.  172  Mich.  106, 
137  N.  W.  679;  Guthrie  v.  Detroit  Ship- 
building Co.  200  Mich.  359,  167  N.  W. 
37;  Ginsberg  v.  Burroughs  Adding 
Mach.  Co.  204  Mich.  130,  170  N.  W. 
16. 

If  an  actual  drinking  of  this  stuff 
were  actually  proved,  it  would  not  be 
an  accidental  injuiy  within  the  terms 
of  the  Compensation  Act,  for  the  rear 
son  that,  while  it  might  occur  in  the 
course  of  his  employment*  it  would  not 
arise  out  of  the  employment. 

Hopkins  v.  Michigan  Sugar  Co.  184 
Mich.  91,  L.R.A.1916A,  SIO,  160  N.  W. 
826;  Buvia  v.  Oscar  Daniels  Co.  208 
Mich.  73, 168  N.  W.  1009 ;  Hills  v.  Blair. 
182  Mich.  20,  148  N.  W.  243,  7  N.  C. 
C.  A.  409;  Hutchison  v.  M'Kinnon 
[1916]  1  A.  C.  471,  85  L.  J.  P.  C.  N.  S. 
98,  114  L.  T.  N.  S.  570,  32  Times  L.  R. 
283,  [1916]  S.  C.  Ill,  53  Scot.  L.  R.  232, 
9  B.  W.  C.  C.  147. 

If  either  theory  is  found  not  to  con- 
^itute  an  accidental  personal  injury, 
the  award  cannot  be  sustained. 

McCoy  V.  Michigan  Screw  Co.  180 
Mich.  454.  L.R.A.1916A,  323. 147  N.  W. 
572,  5  N.  C.  C.  A.  465;  De  Mann  v. 
Hydraulic  Engineering  Co.  192  Mich. 
694,  159  N.  W.  380;  Ginsberg  v.  Bur- 
roughs Adding  Mach.  Go.  204  Mich. 
130,  170  N.  W.  15. 

Messrs.  Doyle  &  Baratow^  for  appel- 
lee: 

,Where  there  is  a  known  fact  it  is  the 
duty  of  the  tribunal  to  draw  therefrom 
the  most  reasonable  legitimate  infer- 
ences.  and  an  inference  so  drawn  be- 
comes a  fact  which  may  be  the  basis 
for  further  inferences. 

Indian  Creek  Coal  &  Min.  Co.  v.  Cal- 
vert, —  Ind.  App.  — ,  120  N.  E.  709, 

The  unintentional  swallowing  of  the 
ashes  is  within  the  terms  of  an  "acci- 
dent." 

Bumham  v.  Interstate  Casualty  Co. 
117  Mich.  142.  75  N.  W.  445;  Wishca- 
less  V.  Hammond,  S.  &  Co.  201  Mich. 
192,  166  N.  W.  993. 

The  ashes  that  were  found  in  flie  de- 
ceased's stomach  after  death,  and  which 
the  testimony  shows  were  the  cause  of 
deaiji.  were  taken  into  the  stonxach 
some  way.  at  one  time,  while  the  de- 
ceased was  working  about  or  cleaning 
the  burner. 

Dove  V.  Alpena  Hide  &  Leather  Co. 
198  Mich.  132,  164  N.  W.  253;  Papinaw 
V.  Grand  Trunk  R.  Co.  189  Mich.  441, 
156  N.  W.  545,  12  N.  C.  C.  A.  243. 


Brooke,  J.,  delivered  tlie  opinion 

of  the  court : 

The  facts  upon  which  tho  Indus- 
trial Accident  Board  based  its  con- 
clusion that  claimant's  decedent  died 
from  the  effects  of  an  accidental  per- 
sonal injury  arising  out  of  and  in  the 
course  of  his  employment  are  ex- 
tremely meager.  They  may  be 
briefly  summarized  as  follows: 

(1)  During  the  ,  twenty-three 
hours  preceding  his  death,  decedent 
had  been  engaged  at  intervals  in 
cleaning  out  wood  ashes  from  the 
burner. 

(2)  At  6:30  in  the  evening  he 
was  found  by  claimant  lying  upon 
his  bed,  fully  dothed,  in  a  comatose 
condition,  which  continued  until  6 
o'clock  the  next  morning,  with  the 
exception  of  about  an  hour  at  mid- 
night when  he  walked  about  the 
room,  being  apparently  in  great  dis- 
tress. 

(3)  The  physician  called  to  attend 
him  at  6 :30  in  the  morning,  with  the 
aid  of  a  stomach  piunp,  removed 
from  the  stomach  of  the  decedent  a 
large  quantity  of  alkaline  liquid  and 
about  a  teacupful  of  wood  ashes. 

(4)  Decedent  died  from  alkaline 
poisoning  attributable  to  the  pres- 
ence in  the  stomach  of  lye  and 
ashes. 

The  following  conclusions  would 
seem  to  be  warranted*  by  the  record : 
Plaintiff's  decedent  did  not  die  as 
the  result  of  an  occupational  dis- 
ease; in  other  words,  the  lye  and 
ashes  found  in  his  stomach  did  not 
get  there  through  the  performance 
of  his  work  in  the  ordinary  way. 
This  fact  seems  to  be  made  clear  by 
the  testimony  of  the  witness  Sterk, 
who  himself  had  removed  the  ashes 
from  the  burner  at  least  twenty-five 
times.  It  is  likewise  to  be  noted 
that  the  work  was  done  but  once 
each  week,  so  that  the  deleterious 
effect  of  the  ashes  taken  into  the 
stomach  in  the  ordinary  course  of 
the  employment,  if  any,  could 
scarcely  be  said  to  be  cumulative 
from  period  to  period. 

There  is  no  evidence  tending  to 
show  that  on  the  night  in  question 
plainti^s  deced^t  had  with  him  a 
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the  course  of  the  work.  There  is  no 
evidence  that  decedent  drank  from 
a  pail  of  water  heavily  impregnated 
with  ashes.  There  is  evidence  of 
the  physician  to  the  effect  that  the 
liquid  taken  from  the  maa^B  stom- 
ach would  be  "a  little  burning;"  that 
"it  would  bum  and  taste  nasty;" 
and  that  "to  swallow  something  that 
hasn't  a  pleasant  taste  involves  an 
effort  of  the  will." 

Counsel  for  claimant  assert  that 
the  foregoing  facts  are  sufficient  to 
support  the  inference  indulged  in 
by  the  board  to  the  effect  that  de- 
cedent swallowed  the  ashes  and  al- 
kaline liquid  accidentally.  They 
pointed  out  that,  it  being  undisputed 
the  lye  and  ashes  were  in  the  stom- 
ach and  caused  his  death,  the  only 
possible  inferences  are:  (1)  That 
Ihey  were  taken  into  the  stomach  by 
the  decedent  accidentally;  or  (2) 
that  they  were  so  taken  wilfully  and 
with  suicidal  intent — and  they  rest 
upon  the  presumption  against  sui- 
cide, citing  Wishcaless  v.  Hammond, 
S.  &  Co.  201  Mich.  192,  166  N.  W. 
993.  This  position  is  met  by  coun- 
sel for  appelant  with  the  argument 
that  the  presumption  arises  only 
where  the  facts  and  the  logical  de- 
ductions therefrom  point  with  eoual 
cogency  to  suicide  or  accidental 
death,  and  that  in  the  case  at  bar 
the  accidental  theory  is  negatived 
by  the  testimony  of  the  doctor  that 
the  substance  found  in  the  stomach 
of  the  decedent  could  not  have  been 
taken  by  decedent  without  a  con- 
scious effort,  becanse  of  its  unpleas- 
ant taste. 

The  rule  to  be  adopted  by  the 
board  is  set  out  clearly  in  the  case 
of  Ginsburg  v.  Burroughs  Adding 
Mach.  Co.  204  Mich.  130,  170  N.  W. 
15,  in  the  following  language:  **It 
is  the  province  of  the  board  to  draw 
the  legitimate  inferences  from  the 
established  facts,  and  to  weigh  the 
probabilities  from  such  established 
facts.  Wilson  v.  Phcenijt  Furniture 
Co.  201  Mich.  531,  167  N.  W.  839. 
But  the  inferences  drawn  must  be 
from  established  facts;  inference 


inference, 

possibilities  upon  possibilities,  or  in- 
ferences drawn  contrary  to  the  es- 
tablished facts,  contrary  to  the  un- 
disputed evidence.  If  an  inference 
favorable  to  the  appellant  can  only 
be  arrived  at  by  conjecture  or  specu- 
lation, the  applicant  may  not  re- 
cover. So  if  there  are  two  or  more 
inferences  equally  consistent  with 
the  facts,  arising  out  of  the  estab- 
lished facts,  the  applicant  must  fail/* 
— citing  many  cases. 

Applying  that  rule  to  the  facts  4n 
the  case  at  bar,  and  in  further  con- 
sideration of  the  rule  which  places 
the  burden  of  estab- 
lishing the  clakn  for  burden  of  pvo»f 
compensation      on  ^Z^^^ltlon. 
those  seeking  the 
award,  we  are  constrained  to  the 
view  that  the  inference  that  the 
liquid  and  ashes  found  in  decedent's 
stomach,   and   whicl^  caused  his 
death,  were  taken  into  the  system 

the  decedent 
with  suicidal  intent, 
is  at  least  as  reason- 
able as  that  they 
found  entrance  to 
the  stomach  accidentally,  and  where 
two  inferences  equally  (insistent 
with  the  facts  arise  out  of  estab- 
lished facts  one  in-  _^„„ni^u^  i«- 
volvmg  liability  on  «cpenee«-^iUior» 
the  part  of  the  em-  " 
ployer  under  the  act,  and  the  other 
relieving  him  from  liability,  the  ap- 
plicant must  fail. 
The  award  must  be  vacated. 

Ostrander,  Steere,  Fellows,  and 
Stone,  JJ.,  concur  with  Brooke,  J. 

Moore,  J.,  dissenting: 

I  do  not  agree  with  the  conclusion 
reached  by  Justice  Brooke.  In 
Wishcaless  v.  Hammond,  S.  &  Co. 
201  Mich.  199, 166  N.  W.  993,  there 
is  a  collation  of  authorities  to  the 
effect  that  the  presumption  is 
against  suicide.  We  have  often  held 
that.  If  there  is  competent  testi- 
mony upon  which  to  base  the  award, 
we  would  not  disturb  it.  Comp. 
Laws  1915,  §  5465;  Vogeley  v.  De- 
troit Lumber  Co.  196  Mich.  516, 162 
N.  W.  975,  and  cases  cited  thoarein. 
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When  we  consider  the  circum- 
stiuices  under  which  Mr.  Ghaudier 
did  his  work,  his  conduct  at  his 
home,  and  the  condition  found  by 
the  doctor  in  connection  with  the 
presumption  against  suicide,  we 


think  there  is  testimony  to  justify 
the  award,  and  that  it  should  be  af- 
firmed, with  costs  to  claimant. 

Bird,  Gh.  J.,  and  Knhn,  J.,  con- 
cur with  Hoore,  J. 


ANNOTATION. 


Bmwnption  againit  suicide  in  workmcn'a  comptnaal&oa  casM. 


The  well-known  rule  that  suicide 
will  not  be  presumed,  and  that  as  be- 
tween accident  and  suicide  the  law 
supposes  accident,  has  been  applied 
in  a  number  of  cases  arising  under 
Compensation  Statutes* 

California.— W,  R.  Hideout  Co.  v. 
Pillsbury  (1916)  178  Gal.  182, 169  Pac. 
486,  12  N.  C.  C.  A.  1032. 

Illinois. — ^Humphre^  v.  Industrial 
Commission  (1918)  285  III.  372,  120 
N.  E.  816. 

Maine.— Westman's  Case  (1919)  — 
Me.  — .  106  At).  632. 

Massachusetts.  —  Von  Ette's  Case 
(1916)  223  Mass.  56,  L.R.A.1916D,  641. 
Ill  N.  E.  696.  12  N.  a  C.  A.  651; 
Sponatski's  Case  (1916)  220  Mass.  626, 
L.R.A.1916A,  833,  108  N.  E.  466,  8  N. 
C.  C.  A.  1025. 

Michigan. — Wishcaless  v.  Hammond, 
S.  &  Co.  (1918)  201  Mich.  192,  166  N. 
W.  993. 

Minnesota. — State  ex  rel.  Oliver  Iron 
Min.  Co.  V.  District  Ct.  (1917)  188 
Minn.  138.  164  N.  W.  682. 

New  Jersey. — ^Henry  Steers  v.  Dun- 
newald  (1914)  86  N.  J.  L.  449,  89  Atl. 
1007,  4  N.  C.  C.  A.  676,  affirmed  in 
(1916)  89  N.  J.  L.  601,  99  Atl.  345;  De 
Fazio  V.  (Soldschmidt  Detinning  Co. 
(1916)  —  N.  J.  — ,  88  Atl.  705,  4  N.  C. 
C.  A.  716,  affirmed  upon  opinion  below 
in  (1915)  87  N.  J.  L.  317,  96  Atl.  649; 
Manziano  v.  Public  Service  Gras  Co. 
(1918)  92  N.  J.  L.  822,  105  Atl.  484. 

Wisconsin.  —  Milwaukee  Western 
Fuel  Co.  V.  Industrial  Commission 
(1916)  159  Wis.  635,  150  N.  W.  998; 
Bekkedal  Lumber  Clo.  v.  Industrial 
Ommission  (1918)  168  Wis.  230,  169 
N.  W.  561. 

"We  think  he  [the  trial  judge]  might 
properly  find  that  the  decedent  came  to 
his  death  by  accident.  It  must  have 
been  either  accident,  suicide,  or  mur- 


der. Suicide  and  murder  involve  crim- 
inal acts,  and  crime  is  not  to  be  pre- 
sumed." Henry  Steers  v.  Dunnewald 
(1914)  86  N.  J.  L.  449,  89  Atl.  1007,  4 
N.  C.  C.  A.  676. 

As  between  accidents  and  suicides, 
the  law  supposes  accident  until  the 
contrary  ia  shown,  and  if  the  evidence 
is  not  conclusive  of  suicide  it  will  sus- 
tain a  finding  of  accident.  State  ex 
rel.  Oliver  Iron  Min.  Co.  v.  District 
Ct.  (Minn.)  supra. 

So  in  Von  Ette's  Case  (Mass.)  su- 
pra, the  court  said:  "There  was  no 
evidence  of  suicide,  and  therefore  the 
presumption  against  the  commission  of 
a  crime  is  enough  to  support  the  find- 
ing on  that  point." 

And  In  Manziano  v.  Public  Service 
Gas  Co.  (1918)  92  N.  J.  L.  322, 105  Atl. 
484,  the  New  Jersey  court  said  that 
the  rule  seems  to  be  settled  that  where 
a  person  is  found  dead,  the  presump- 
tions are  that  his  death  was  natural 
or  accidental,  unless  the  evidence 
showed  him  to  have  been  insane,  that 
suicide  will  not  be  presumed,  and  that 
the  fact  of  death  in  an  unknown  man- 
ner creates  no  such  presumption. 

And  in  Westman's  Case  (Me.)  su- 
pra, in  sustaining  a  finding  that  the 
death  of  the  employee  was  accidental, 
the  court  said:  "In  the  case  at  bar 
there  is  no  circumstance  or  evidence 
which  even  hints  at  suicide  or  murder. 
There  is  no  evidence  tending  to  show 
that  Westman  was  other  than  a  well 
able-bodied  man,  with  pleasant  domes- 
tic environment.  No  financial  or  other 
trouble  bore  him  down.  To  such  men 
life  is  sweet,  and  its  termination  would 
not  be  naturally  sought  by  design.  By 
the  testimony,  by  proper  inference, 
and  by  legal  presumptions,  we  think 
the  finding  of  the  commissioner  upon 
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the  question  of  accidental  death  was 
correct" 

So  a  claimant  for  compensation  is 
ratitled  to  the  presumption  that  a  sane 
nan  probably  would  not  commit  sai- 
elde.  W.  B.  Rideout  Co.  Fillsbuzy 
(Cal.)  supra. 

An  accident  may  be  inferred  where 
an  employee  was  found  dead  under  a 
train  of  cars  with  a  hole  of  about  6 
inches  in  diameter  in  his  abdomen, 
where  there  is  nothing  from  which 
self-destruction  can  be  inferred,  and 
the  size  of  the  wound  indicates  tliat 
the  injury  was  caused  1^  some  un- 
known happening.  De  Fazio  t.  Gold- 
schmidt  Detinning  Co.  (1915)  —  N.  J. 
— ,  88  Atl.  705,  4  N.  C.  C.  A.  716,  af- 
firmed on  opinion  below  in  (1916)  87 
N.  J.  L.  317,  95  Atl.  549. 

It  is  error  for  the  county  court  judge 
to  iind  that  a  workman  committed  sui- 
cide  while  insane  as  the  result  of  an 
injury,  where  the  workman's  body  was 
found  in  a  canal,  and  there  was  no 
evidence  to  show  how  he  came  to  be  in 
the  canal,  and  there  had  been  no  symp- 
tons  of  a  suicidal  tendency,  although 
he  had  become  depressed  and  irritable 
and  restless  as  a  result  of  the  injury. 
Southall  V.  Cheshire  County  News  Co^ 
(1912)  6  a  W.  a  a  (Eng.)  261. 

The  coanty  court  judge  may  find 
that  a  workman  came  to  his  death  by 
accident  arising  out  of  the  employ- 
ment, where  he  was  employed  in  an 
iron  works  and  left  the  door  of  his 
furnace  to  go  to  the  blacksmith's  shop, 
which  was  ftve  minutes'  walk  distance, 
the  route  being  well  lighted  and  lying 
along  the  Imnk  of  tibie  canal,  and  he 
was  found  the  next  day  drowned  in  the 
canal,  and  there  was  no  direct  evidence 
as  to  how  he  came  to  be  in  the  canal. 
Fumivall  v.  Johnston's  Iron  &  Steel 
Co.  (1911)  6  B.  W.  a  C  (Eng.)  43. 

The  Pennsylvania  statute  expressly 
provides  that  the  burden  of  proof  of 
"intentionally    self-inflicted  death"^ 
6  AXJL— 106, 


shall  be  upon  the  employer,  and  the 
supreme  court  cannot  consider  the 
question  of  suicide,  where  there  is  no 
Qndlng  supporting  any  such  theory. 
Flucker  Carnegie  Steel  Co,  (1919) 
268  Pa.  lis,  106  Atl.  192. 

The  presumption  against  suicide 
frequently  works  to  the  advantage  of 
the  claimant  for  compensation,  since, 
of  course,  death  from  voluntary  sui- 
cide could  not  be  considered  as  an  un- 
expected event  happening  to  the  em- 
ployee. Suicide  has  also  been  spoken 
of  as  wilful  misconduct,  which  would 
bar  recovery.  Milwaukee  Western 
Fuel  Co.  V.  Industrial  Commission 
(1915)  159  Wis.  635, 160  N.  W.  998. 

So  in  Von  Ette's  Case  (1916)  228. 
Mass.  56,  L.R.A.1916D,  641,  111  N.  E. 
696, 12  N.  C.  C.  A.  551,  the  court  said, 
obiter,  that  it  may  be  conceded  that  if 
an  employee  voluntarily  took  his  life, 
no  compensation  can  be  awarded. 

In  the  prevailing  opinion  in  the  re- 
ported case  (Chaudier  v.  Stearns  &  C. 
Lumber  Co,  ante,  1673)  the  presump- 
tion against  suicide  is  apparently  ig- 
nored, and  the  court  holds  that,  in  the 
absence  of  any  evidence  as  to  how  the 
ashes  came  to  be  in  the  stomach  of 
the  deceased  employee,  the  inference 
that  they  were  taken  intentionally,  to 
commit  suicide,  is  as  strong  as  the 
inference  of  accident,  and  consequent- 
ly there  is  no  liability  upon  the  part 
of  the  employer.  The  dissenting  opin- 
ion, in  which  three  judges  join,  recog- 
nises the  force  of  the  presumption 
against  suicide,  and,  under  all  the  cir- 
cumstances of  the  case,  would  award 
compensation.  It  must  be  admitted 
that  it  is  hard  to  conceive  that  an  ordi- 
nary workman  would  know  that  he 
conld  swallow  enough  wood  ashes  to 
create  lye  in  his  stomach  sufficient  to 
cause  his  death.  It  is  certainly  a  most 
unique  way  of  committing  suicide. 

W.  H.  G. 
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PAT  KENNEDY,  Appt., 

V. 

J.  E.  BURBIDGE,  Bespt. 
Vtah  Supremm  Oouit'-June  tS,  X919. 
(—  Utah.  — .  183  Pac  826.) 

Malicious  prosecution  —  acting  on  false  information. 

1.  Tlie  mere  fact  that  the  information  upon  which  a  prosecution  is 
started  is  false  does  not  render  the  prosecutor  liable  for  malicious  prosecu- 
tion, but  it  will  do  so  if  he  knows  that  the  information  was  false,  or,  having 
tio  personal  knowledge  as  to  its  truth,  he  makes  no  investigation  to  de- 
termine its  accuracy. 

[See  note  on  this  question  beginning  on  page  1688.] 


—  grounds  for  action. 

2.  To  sustain  an  action  for  mali- 
cious prosecution  tt  must  appear  that 
the  action  was  without  probable  cause, 
the  proceeding  was  malicious,  and 
that  it  terminated  in  favor  of  defend- 
ant. 

[See  18  R.  C.  L.  11,  68.] 

—  probable  cause  —  conviction. 

3.  A  conviction  is  at  least  prima 
facie  evidence  of  probable  cause  for 
the  prosecution,  although  it  is  after- 
wards reversed. 

[See  18  R.  C.  L.  37.] 

—  overcoming  prima  facie  case. 

4.  The  effect  as  probable  cause  in 
an  action  for  malicious  prosecution  of 
a  conviction  aabsequently  reversed 
can  be  overcome  only  by  showing  that 
the  judgment  was  procured  by  per- 
jury, fraud,  or  other  undue  means. 

[See  18  R.  G.  L.  89.] 
Pleading  —  malicions  prosecution  — 
wortUessness  of  c<mTiction.  . 

5.  A  complaint  fails  to  state  a  cause 
of  action  for  malicious  prosecution 
which  seta  out  a  conviction .  subse- 
quently reversed  unless  it  alleges  some 


fact  or  facts  the  legal  effect  of  which 
is  to  impeach  the  validity  of  the  judg- 
ment and  render  it  worthless  as  evi- 
dence of  probable  cause. 
Malicious  prosecution  —  judgment 
procured  by  perjury  —  effect. 

6.  A  judgment  procured  by  tes- 
timony tiiat  is  admittedly  false  and 
untrue  cannot  be  relied  on  as  evidence 
of  probable  cause  in  an  action  for 
malicious  prosecution. 

[See  18  R.  C.  L.  38,  39.] 

Pleading  —  invalidity  of  judgment  — 
sufficiency. 

7.  The  insufficiency  of  a  conviction 
as  evidence  of  probable  cause  in  an 
action  for  malicious  prosecution  is 
sufficiently  alleged  by  charging  in  ef- 
fect that  the  whole  proceeding  against 
complainant  had  its  foundation  upon 
testimony  which  was  false  and  un- 
true. 

On  Rehearing. 
—  demurrer  —  truth  of  all^atlon. 

8.  On  demurrer  the  allegations  of 
the  complaint  must  be  assumed  to  be 
true. 

[See  21  R.  G.  L.  606.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Evans,  J.)  sustaining  a  demurrer  to  the  complaint  and 
dismissing  an  action  brought  to  recover  damages  for  alleged  malidoas 
prosecution.  Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Evans  &  Sullivan,  for  appel-    473;  Goodrich  v.  Warner,  21  Conn. 

lant: 

The  conviction  of  a  parfy  charged 
with  crime  is  not  conclusive  in  an  ac- 
tion for  malicious  prosecution,  upon 
the  question  of  whether  plaintiff  had 
probable  cause  to  prosecute. 

Bowman  v.  Brown,  52  Iowa,  437,  8 
N.  W.  609;  Moffatt  v.  Fisher,  47  Iowa, 


44S. 

Messrs.  William  H.  Folland,  H.  H. 
Smith,  and  W.  W.  Uttle^  for  respond- 
ent: 

A  conviction  before  a  jnsUce  of  ttie 
peace  having  jurisdiction,  although 
resulting  in  an  acquittal  on  appeal,  is 
eonclnsive  evidence  of  probable  cause. 
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and  defeats  the  action  of  malicious 

prosecution. 

Whitney  v.  Peckman,  15  Mass.  243; 
Oriffis  V.  Sellars,  19  N.  C.  (2  Dev.  ft 
B.  L.)  492.  31  Am.  Dec.  422;  Price  v. 
Stanley.  128  N.  G.  88.  88  S.  W.  88; 
Smith  V.  Thomas,  149  N.  C.  100.  62 
S.  E.  772;  Herman  v.  Brookerhoff.  8 
Watts.  240;  Saunders  t.  Baldwin,  112 
Va.  431,  34  L.R.A.(N.S.)  958,  71  S.  E. 
620.  Ann.  Cas.  1913B,  1049;  Crescent 
City,  L.  S.  L.  &  S.  H.  Co.  v.  Butchers* 
Union,  S.  H.  &  L.  S.  L.  Co.  120  U.  S. 
141.  30  L.  ed.  614.  7  Sup.  Ct  Rep.  472; 
Bacon  v.  Towne,  4  Cush.  217;  Burt  v. 
Place,  4  Wend.  591 ;  Sprinsr  v.  Besore. 
12  B.  Men.  551;  Thomas  t.  Muehl- 
mann.  92  III.  App.  671;  Holliday  t. 
Holliday.  123  Cal.  26,  55  Pac.  703;,Car- 
penUr  v.  Sibley,  16  L.R.A.(N.S.)  1143, 
note;  Saunders  v.  Baldwin,  112  Va. 
431.  34  L.R.A.(N.S.)  958.  71  S.  E.  620, 
Ann.  Cas.  1913B,  1049;  Fones  v.  Mur- 
dock,  80  Or.  340.  157  Pac.  148;  Had- 
dad  V.  Chesapeake  &  0.  R.  Go.  L.B.A. 
1916F,  196.  note;  Sprins:  t.  Besore,  12 
B.  Mon.  651. 

-  A  complaint  in  an  action  for  mali- 
cious prosecution,  which  admits  that 
complainant  was  convicted  before  a 
justice  of  the  peace,  though  alleging 
that  he  was  acquitted  on  appeal,  is  de- 
murrable, where  it  does  not  further 
aver  that  such  conviction  was  pro- 
cured by  fraud,  collusion,  perjury,  or 
subornation  of  perjury, 

Thomas  v.  Muehlmann,  92  111.  App. 
671;  Adams  v.  Bicknell,  126  Ind.  210. 
22  Am.  St.  Rep.  576,  25  N.  E.  804; 
Blucher  v.  Zenker.  19  Ind.  App.  616.  49 
N.  E.  911 ;  Haddad  v.  Chesapeake  ft  0. 
R.  Co.  77  W.  Va.  710,  L.R.A.1916F,  192, 
88  S.  E.  1038. 

The  facts  constituting  the  want  of 
probable  cause,  or  the  fraud  in  ob- 
taining the  conviction,  must  be  alleged 
distinctly  or  the  complaint  will  be  de- 
murrable. 

Dennehey  t.  Woodsum.  100  Mass. 
196;  King  v.  Estabrooks,  77  Vt  871, 
60  AtL  84;  Schofield  v.  Thackaberry, 
116  111.  App.  118;  Henderson  v.  Mc- 
Gruder.  49  Ind.  App.  682,  98  N.  E. 
187;  Carpenter  v.  Sibley,  153  Cal,  215, 
15  L.R.A.(N.S.)  1143, 126  Am.  St.  Rep. 
77,  94  Pac.  879.  16  Ann.  Cas.  484; 
Topolewski  V.  Planklnton  Packing 
Co.  143  Wis.  62, 126  N.  W.  554. 

Thurman,  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  was  convicted  upon 
the  complaint  of  defendant  in  the 
-city  court  of  Salt  Lake  City  of  the 
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offense  of  wUfally  and  knowingly 
having  in  his  possession  intoxicat- 
ing liquor.  Plaintiff  appealed  from 
the  judgment  to  the  district  court 
of  Salt  Lake  county,  in  which  said 
court,  upon  motion  of  the  city  at- 
torney, the  plaintiff  was  found  not 
guilty  and  the  action  dismissed. 
Plaintiff  brought  this  action  against 
the  defendant,  charging  malicious 
prosecution  in  the  above  proceeding. 

This  appeal  is  from  a  judgment 
sustaining  defendant's  demurrer  to 
plaintiff's  complaint  and  dismissing 
the  action. 

The  complaint,  in  substance,  al- 
leges that  defendant  maliciously, 
and  without  probable  cause,  pro- 
cured a  criminal  complaint  to  be  pre- 
pared against  the  plaintiff,  and  with- 
out probable  cause  swore  to  the 
same;  that  the  said  criminal  com- 
plaint was  sworn  to  by  defendant 
charging  plaintiff  with  unlawfully, 
wilfully,  and  knowingly  having  in 
his  possession  intoxicating  liquor,  to 
wit,  cider  containing  an  excess  of  i 
of  1  per  centum  of  alcohol,  contrary 
to  the  ordinances  of  said  city ;  that 
thereafter  defendant,  by  reason  of 
said  complaint,  maliciously  and 
without  probable  cause  procured  a 
warrant  for  the  arrest  of  plaintiff, 
and  caused  him  to  be  arrested  and 
deprived  of  his  liberty;  that  all  of 
the  material  allegations  set  forth  in 
the  affidavit  made  by  defendant 
were  false  and  untrue,  and  were 
made  by  defendant  maliciously,  with 
no  sufficient  provocation,  without 
probable  cause  therefor,  and  with- 
out any  personal  knowledge  on  the 
part  of  the  defendant  of  the  facts 
therein  sworn  to,  and  without  suffi- 
cient investigation  to  obtain  knowl- 
edge concerning  the  same ;  that  said 
complaint  was  made  by  defendant 
for  the  sole  and  only  purpose  of  em- 
barrassing, humiliating,  and  dis- 
tressing plaintiff,  and  injuring  him 
in  his  person,  his  good  name,  and 
business.  The  plaintiff  then,  in 
substance,  alleges  that  a  trial  was 
had  on  said  complaint  in  the  said 
city  court,  and  that  plaintiff  was 
convicted  of  said  alleged  offense,  but 
that  the  evidence  upon  which  he  was 
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convicted  waa  incompetent,  imma- 
terial, and  wholly  failed  to  prove 
any  intention  on  the  plaintiff's  part 
to  violate  any  law  of  the  state  or  or- 
dinance of  said  city.  Finally,  it  is 
alleged  by  plaintiff  that  he  appealed 
from  said  judgment  of  conviction 
to  the  district  court  of  Salt  Lake 
county,  in  which  said  court,  on  mo- 
tion of  the  city  attorney,  the  jury 
was  instructed  to  return  a  verdict 
of  not  guilty ;  that  said  verdict  was 
rendered  and  judgment  of  acquittal 
entered  thereon;  that  by  reason  of 
the  wrongful  acts  of  defendant  in 
swearing  falsely  to  the  complaint, 
charging  plaintiff  with  an  offense, 
and  otherwise  causing  plaintiff  to  be 
prosecuted  thereon,  plaintiff  was 
damaged  in  the  sum  of  $1,400. 

Defendant  interposed  a  general 
demurrer  to  the  complaint,  specify- 
ing in  particular  the  fact  that  it 
appeared  from  the  complaint  that 
plaintiff  was  convicted  of  the  offense 
charged  in  the  city  court,  and,  not- 
withstanding it  appeared  that  said 
conviction  was  reversed  in  the  dis- 
trict court  on  appeal,  it  did  not  ap- 
pear by  any  allegation  that  said  con- 
viction in  the  city  court  was  pro- 
cured by  perjury  or  fraud. 

the  district  court  sustained  the 
demurrer,  and  judgment  was  en- 
tered, dismissing  the  action.  Plain- 
tiff appeals. 

The  record  presents  but  two  ques- 
tions for  our  consideration:  (1)  In 
an  action  for  malicious  prosecution,^ 
where  the  complaint  alleges  a  con- 
viction and  afterwards  an  acquittal 
in  the  proceeding  complained  of,  is 
it  essential  that  the  complaint 
should  also  allege  that  the  convic- 
tion was  procured  by  fraud  or  per- 
jury, or  other  undue  means?  (2) 
If  such  allegation  is  essential,  is  the 
complaint  in  the  case  at  bar  fatally 
defective  in  this  regard? 

In  an  action  for  malicious  prose- 
cution, at  least  three  distinct  mat- 
ters are  necessary  to  be  alleged  and 
M  ii«i«ti  proved:    (1)  That 

S^^l^a-      the  proceeding  com- 
SetioSf*'*'       plained  of  as  ground 
for  the  action  was 
without  probable  cause;  (2)  that 
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the  proceeding  was  malicious;  and 
(3)  that  the  proceeding  was  fin- 
ally terminated  in  favor  of  the 
plaintiff.  In  this  case  the  defendant 
does  not  contend  that  the  complaint 
is  defective  in  failing  to  allege  that 
the  proceeding  complained  of  by 
plaintiff  was  malicious.  Neither  is 
it  contended  that  the  complaint  fails 
to  show  that  the  proceeding  finally 
terminated  in  favor  of  the  plaintiff. 
The  question  is  narrowed  down  to 
the  proposition  as  to  whether  or  not 
the  complaint  on  its  face  discloses 
a  want  of  probable  cause  for  the 
proceeding  complained  of.  The  com- 
plaint alleges  the  fact  that  plain- 
tiff in  the  city  court  was  convicted 
of  the  offense  instituted  against  him 
by  the  defendant,  and,  under  the 
authorities  herein- 
after cited,  such 
conviction  is  at 
least  prima  facie  evidence  of  prob- 
able cause  for  the  prosecution,  not- 
withstanding the  conviction  is  after- 
wards reversed.  Some  of  the  au- 
thorities go  so  far  as  to  hold  that 
such  evidence  is  absolutely  conclu- 
sive, but  in  our  opinion  the  weight 
of  judicial  opinion,  as  well  as  that 
of  jurists  and  text-writers,  is  to  the 
effect  that  evidence  of  a  conviction 
is  only  prima  facie,  and  may  be  re- 
butted by  competent  evidence  which 
impeaches  the  validity  of  the  judg- 
ment. As  will  be  seen  from  the  de- 
cisions to  which  we  shall  refer,  the 
most  common  expression  is  that  a 
judgment  of  convic- 
tion against  the  f^teTteS*  S..*. 
plaintiff  in  a  case  of 
this  kind  can  be  impeached  and  over- 
thrown only  by  showing  that  the 
judgment  vras  procured  by  perjury, 
fraud,  or  other  undue  means.  The 
majority  of  the  authorities  brought 
to  our  attention  by  both  of  the  par- 
ties to  this  litigation  demonstrate 
that  such  is  the  case  wherever  this 
particular  question  is  invoh^ed. 

The  authorities  cited  and  relied 
on  by  respondent  are  as  follows: 
Whitney  v.  Peckham,  15  Mass.  24S; 
Griffis  V.  Sellars,  19  N.  C.  (2  Dev. 
&  B.  L.)  492, 31  Am.  Dec.  422;  Price 
V.  Stanley,  128  N.  G.  88. 38  S.  E.  38; 


Digitized  by 


Google 


KBNNEDY  y 

(—  I7l»ll.  — , 

^th  V.  Thomas,  149  N.  C.  100, 
62  S.  E.  772;  Herman  v.  Brooker- 
hoff,  8  Watts,  240;  Olson  v.  Neal, 
68  Iowa,  214.  IB  N.  W.  863;  Saun- 
ders V.  Baldwin,  34  L,R.A.(N.S.) 
958,  and  note  (112  Va.  431,  71  S.  E, 
620,  Ann.  Cas.  1913B,  1049) ;  Cres- 
cent City,  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers'  Union,  S.  H.  &  L.  S.  L.  Co. 
120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472;  Bacon  v.  Towne,  4 
Cush.  217;  Burt  v.  Place.  4  Wend. 
691;  Sprinsr  v.  Besore,  12  B.  Mon. 
651 ;  Thomas  v.  Muehlmann,  92  111. 
App.  571;  Holliday  v.  Holliday,  123 
Gal.  26,  55  Pac.  703 ;  Carpenter  v.  ^ 
Sibley,  15  L.R.A.(N.S.)  1143,  and 
note  (163  Cal.  215, 126  Am.  St.  Rep. 
77,  94  Pac.  879,  16  Ann.  Cas.  484) ; 
Fonea  v.  Murdock,  80  Or.  340,  157 
Pac.  148;  annotated  note  in  L,R.A. 
1916F,  196-203 ;  Adams  v.  'Bicknell, 
126  Ind.  210,  22  Am.  St.  Rep.  676, 
25  N.  E.  804;  Blucher  v.  Zonker,  19 
Ind.  App.  616, 49  N.  £.  911 ;  Haddad 
V.  Chesapeake  &  O.  R.  Co.  77  W. 
Va.  710,  L,R.A.1916F,  192,  88  S.  E. 
1038;  Dennehey  v.  Woodsum,  100 
Mass.  195;  King  v.  Estabrooks.  77 
Vt.  371,  60  Atl.  84;  Schofield  v. 
Thackaberrsr,  115  HI.  App.  118 ;  Hen- 
derson V.  McGnider,  49  Ind.  App. 
682.  98  N.  E.  187;  Topolewski  v. 
Plankinton  Packing  Co.  143  Wis.  62, 
126  N.  W.  554. 

The  following  cases  are  relied  on 
by  appellant:  Bowman  v.  Brown, 
52  Iowa,  437,  S  N.  W.  609;  Moffatt 
V.  Fisher,  47  Iowa,  473;  Goodrich  v. 
Warner,  21  Conn.  448. 

In  addition  to  these,  the  decisions 
that  could  be  cited  to  the  same  ef- 
fect are  almost  numberless,  as  will 
appear  from  the  cases  and  notes 
specifically  referred  to.  That  the 
authorities  are  not  in  complete  har- 
mony will  be  found  upon  the  most 
casual  examination.  The  Minnesota 
court,  in  Skeffington  v.  Eylward,  97 
Minn.  244, 114  Am.  St.  Rep.  711, 105 
N.  W.  638.  divides  the  cases  into 
three  classes:  (1)  Those  which  hold 
that  a  conviction  is  conclusive  evi- 
dence of  probable  cause,  notwith- 
standing a  reversal  on  appeal;  (2) 
those  in  which  it  is  held  that  a  judg- 
ment of  conviction,  notwithstanding 
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a  reversal,  can  only  be  impeached  by 
evidence  that  it  was  procured  by 
fraud  or  perjury;  and  (3)  those 
which  hold  that  a  judgment  of  con- 
viction, when  reversed  on  appeal,  is 
only  prima  facie  evidence,  which 
may  be  rebutted  by  any  competent 
evidence  which  clearly  overcomes 
the  presumption  arising  from  the 
effect  of  the  conviction  in  the  first 
instance.  The  writer,  after  a  some- 
what careful  review  of  a  large  num- 
ber of  cases,  including  those  cited,  is 
of  the  opinion  that  the  above  classi- 
fication by  the  Minnesota  court  is 
substantially  correct.  Conceding 
this  to  be  true,  there  is  no  escape 
from  the  conclusion  that  a  judgment 
of  conviction,  followed  by  a  reversal, 
when  offered  as  evidence  in  a  case 
for  malicious  prosecution,  is  at  least 
prima  facie  evidence  of  probable 
cause  for  the  prosecution.  It  fol- 
lows, therefore,  that  where  the  com- 
plaint itself  in  an  action  for  mali- 
cious prosecution  shows  that  plain- 
tiff was  convicted  in  the  proceeding 
complained  of,  notwithstanding  a 
reversal  afterwards  on  appeal,  the 
complaint  fails  to 
state  a  cause  of  ac-  SSnJioE" 
tion.  unless  it  goes  ^^^^^^^ 
farther  and  alleges  oi  «MTiatio«! 
some  fact  or  facts 
the  legal  effect  of  which  is  to  im- 
peach the  validity  of  the  judgment 
and  render  it  worthless  as  evidence 
of  probable  cause.  The  fact  or  facts 
so  alleged  should  be  to  the  effect 
that  the  judgment  of  conviction  re- 
lied on  as  proof  of  probable  cause 
was  procured  by  fraud,  peijury,  or 
other  undue  or  unfair  means  em- 
ployed by  the  defendant. 

This  brings  us  to  a  consideration 
of  the  question  as  to  whether  or  not 
the  complaint  in  the  present  case  is 
fatally  defective  in  this  respect.  Be- 
fore proceeding,  however,  to  deter- 
mine that  question,  it  is  pertinent  to 
make  one  or  two  observations  upon 
other  matters  intimately  connected, 
with  the  question  under  review.  All 
of  the  authorities  which  we  have  ex- 
amined permit  evidence  of  convic- 
tion for  the  purpose  of  proving  prob-  ■ 
able  cause.  This  is  so  because  whcoi 
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one  party  is  charged  with  prosecut- 
ing another  without  probable  cause 
the  most  satisfactory  evidence  that 
there  was  probable  cause  would  be 
a  judgment  of  conviction,  fairly  ob- 
tained before  an  unbiased  court  or 
jury.  This  is  so  manifest  as,  in  our 
judgment,  to  be  uncontrovertible. 
But  suppose  the  judgment  of  convic- 
tion was  procured  by  perjury  or 
fraud,  or  by  any  means  which  show 
that  the  judgment  is  invalid,  unau- 
thorized, and  of  no  efficacy  what- 
ever as  evidence  of  probable  cause. 
Gould  it  then  be  contended  that  such 
a  judgment  has  probative  value  to 
establish  probable  cause?  We  have 
no  hesitancy  in  holding  that  in  such 
a  case  the  probative  effect  of  the 
judgment  is  entirely  overcome,  and 
that  it  stands  in  the  case  the  same 
as  if  it  had  never  been  rendered. 
Suppose  that  the  judgment  was  pro- 
cured by  testimony  that  was  ad- 
mittedly false  and  untrue.  Should 
such  a  judgment  in  a  case  of  this 

kind  be  given  effect 
^i!t!»i^*7..  as  proof,  of  prob- 
jndarm«Bt  able  cause?  Clearly 

^^m^^ml^,    not.      And  even 

though  the  testi- 
mony was  not  given  wilfully  and 
corruptly  so  as  to  make  it  a  case  of 
perjury  as  known  to  the  criminal 
law,  nevertheless  its  probative  ef- 
fect is  just  the  same.  It  deceived 
and  misled  the  court,  and  caused 
him  to  enter  a  judgment  which,  for 
the  purpose  of  evidence  in  a  case  of 
this  kind,  should  have  no  effect 
whatever.  In  Nehr  v.  Dobbs,  47 
Neb.  at  page  870,  66  N.  W.  866,  a 
Nebraska  case  not  cited  in  the 
briefs,  the  court  said:  "The  rea- 
son that  a  conviction  procured  by 
perjury  is  not  proof  of  the  existence 
of  probable  cause  for  the  prosecu- 
tion is  that  the  false  testimony  de- 
ceived the  trial  court,  so  that  the  in- 
ference naturally  drawn  from  a 
judgment  of  that  court  is  no  longer 
■  a  reasonable  inference." 

This  states  the  proposition  in  a 
nutshell.  It  is  the  falsity  of  the 
testimony  and  its  tendency  to  de- 
ceive and  mislead  the  court  that 
vitiate  the  judgment  and  render  it 


ineffective  when  offered  as  evidence 

of  probable  cause,  whether  the  tes- 
timony was  wilful  and  corrupt  or 
given  honestly  and  in  good  faith. 

This  brings  us  to  a  consideration 
of  such  portions  of  the  complaint  as 
are  material  to  the  question  before 
us.  AiUac  quoting  in  full  the  affidav- 
it filed  by  the  defendant  against  the 
plaintiff  upon  which  the  warrant  of 
arrest  was  issued  out  of  the  city 
court,  the  complaint  of  plaintiff,  in 
the  fourth  paragraph,  alleges : 
"Plaintiff  further  alleges  that  all 
the  material  allegations  of  fact  set 
forth  in  said  affidavit  of  said  de- 
fendant as  hereinbefore  set  forth 
were  false  and  untrue,  and  were 
made  by  defendant  maliciously  and 
with  no  sufficient  provocation  or 
probable  cause  therefor,  and  were 
made  by' defendant  without  any  per- 
sonal knowledge  of  the  facts  therein 
sworn  to,  and  without  sufficient  in- 
vestigation to  obtain  knowledge  con- 
cerning the  truth  of  the  facts  set 
out,  contained,  and  sworn  to  in  said 
complaint,  and  were  made  by  said 
defendant  for  the  sole  and  only  pur- 
pose of  embarrassing,  humiliating, 
and  distressing  this  plaintiff  and  in- 
juring him  in  his  person  and  good 
name,  and  in  his  property,  and  were 
made  by  said  defendant,  as  plaintiff 
is  informed  and  believes,  and  there- 
fore alleges,  with  the  object  and 
purpose  of  injuring  plaintiff's  said 
business." 

It  is  also  alleged  in  the  fifth  para- 
graph of  the  complaint  that  a  trial 
was  had  of  said  cause,  and  plaintiff 
was  adjudged  to  be  guilty  of  violat- 
ing the  law  as  charged  in  said  com- 
plaint, and  sentenced  by  the  judge 
of  said  court.  In  the  sixth  para- 
graph it  is  alleged  that  the  evidence 
in  the  district  court  to  which  the 
case  was  appealed  showed  that  in 
truth  and  in  fact  all  of  the  material 
allegations  in  the  criminal  com- 
plaint defendant  filed  in  the  city 
court  were  wholly  false  and  untrue, 
and  that  the  city  attorney  there- 
upon moved  the  said  district  court 
to  instruct  the  jury  to  return  a  ver- 
dict of  not  guilty,  which  was  ac- 
cordingly done,  and  the  judgment 
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of  acquittal  was  thereupon  made 
and  entered. 

Without  commentinfir  in  detail  a& 
to  the  meaning  and  effect  of  these 
allegations,  it  is  sufficient  to  say 
they  charge  in  effect  that  the  whole 
proceeding  against  the  pUintiff  in 
the  city  court  had  its  foundation 
upon  testimony  which  was  false 
and  untrue,  and,  for  the  purposes 
of  this  case,  that  fact  is  admitted 
by  the  demurrer.  Therefore,  in  ac- 
cordance with  the  views  hereinbe- 
fore expressed,  it  seems  to  the  court 
that  the  invalidity  of  the  judgment 
of  the  dty  court,  relied  on  ^  the 
defendant  as  a  de- 
ta^i4it7*f  fense,  is  sufficient- 
USST^  ly  alleged  in  plain- 
tiff's complaint,  and 
that  the  court  erred  in  sustaining 
the^  demurrer  and  dismissing  the 
action. 

In  arriving  at  this  conclusion  we 
have  not  deemed  it  necessary  to 
quote  from  or  comment  at  length 
upon  particular  cases.  They  speak 
for  themselves,  and  we  are  satisfied 
that  the  conclusion  reached  is  with- 
in the  spirit  and  intention  of  tihe 
best-reasoned  opinions. 

The  case  is  therefore  remanded 
to  the  District  Court  of  Salt  Lake 
county,  with  directions  to  said  court 
to  reinstate  plaintiff's  complaint, 
overrule  the  demurrer  interposed 
thereto,  permit  defendant  to  file  an 
answer  to  said  complaint  upon  such 
terms  as  may  be  just,  and  proceed 
with  the  hearing  of  said  cause.  Ap- 
pellant to  recover  costs  on  appeal. 

Corfman,    Ch.    J.,    and  Frick, 
Weber,  and  Gideon,  JJ.,  concur. 

An  application  for  rehearing 
having  been  filed,  Thurman,  J.,  on 
August  27,  1919,  handed  down  the 
following  additional  opinion: 

In  his  application  for  a  rehearing 
respondent  cites  many  additional 
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cases  to  the  same  effect  as  those 
cited  in  his  former  brief.  We  find 
no  reason,  however,  for  modifying 
the  opinion  heretofore  rendered, 
except  to  make  more  clear  the 
prindple  upon  which  we  decided  the 
question  involved.  We  are  not  dis- 
posed to  hold  that  a  prosecutor  acts 
without  probable  cause  merely  be- 
cause it  turns  out  that  the  informa- 
tion upon  which  he  acts  was  false. 
But  where,  in  addition  to  this  fact, 
it  is  shown  that  the  prosecutor 
either  knew  that  the  information 
upon  which  he  acted  was  false,  or 
had  no  personal  knowledge  of  its 
truth,  and  made  no  investigation  to 
determine  its  accu- 
racy  before  institut- 
ing  the  prosecution,  mI^^J^'* 
a  different  question 
is  presented.  A  judgment  obtained 
under  either  of  said  conditions 
should  have  no  standing  in  a  court 
of  justice  as  evidence  of  probable 
cause,  much  less  be  treated  as  con- 
clusive. While  every  reasonable  al- 
lowance should  be  made  for  possible 
errors  and  mistakes,  we  know  of  no 
reason  why  in  a  case  of  this  kind  a 
judgment  wrongfully  or  recklessly 
procured  should  be  used  as  evidence 
by  the  wrongdoer  to  defeat  the  per- 
son injured  in  his  efforts  to  obtain 
redress.  Of  course, 
we  must  assume  the  aJLnrrnl. 
allegations  of  the  gE^r/o«. 
complaint  to  be 
true.  That  is  all  that  is  before  us. 
The  complaint  in  this  case  not  only 
alleges  a  judgment  of  conviction, 
but  it  also  alleges  other  facts  which 
in  our  opinion  effectually  impeached 
the  judgment  and  rendered  it  worth- 
less as  evidence  of  probable  cause. 

The  application  for  a  rehearing  is 
denied. 

CfHrfman,  Ch.  J.,  and  Frick,  Weber, 
and  Gideon,  JJ.,  concur. 
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lack  of  itfobaUe  came. 


I.  IntroductoiT,  1688. 
IL  Failnre  to  inrdBtisate  held  to  show 
want  of  probable  eanae: 

a.  Generally,  1688. 

b.  Information    putting  prud«it 

person  on  inquiry,  1691. 
e.  Information  readily  obtainable, 
1692. 

i.  Incriminating  statement  made  by 

convict,  1694. 

e.  Failure  to  make  investigation 

suggested  by  accused,  1694. 

f.  Failure  to  investigate  reputation 

of  accused,  1694. 
III.  Failure  to  investigate  held  not  to 
show  want  of  probable  cause: 
a.  Generally,  169S. 

I.  Xntroductorif, 

It  is  not  the  purpose  of  this  note  to 
discuss  the  question  of  what  consti- 
tutes want  of  probable  cause  to  sus- 
tain an  action  for  malicious  prosecu- 
tion, but  only  to  discuss  one  phase  of 
that  subject.  The  standard  by  which 
the  justification  of  conduct  for  begin- 
ning or  continuing  any  proceeding, 
whether  civil  or  criminal,  is  to  be  de- 
termined, is  that  of  a  reasonable  or 
ordinarily  prudent  man  placed  in  the 
same  situation  as  the  one  who  insti- 
tuted the  proceeding.  18  R.  C.  L.  §  20. 
This  note  discusses  the  question 
whether  the  institution  of  proceedings 
on  false  information,  without  making 
an  investigation  thereof,  constitutes  a 
want  of  prob&ble  cause. 

li.  PuUure  to  fntMsHpoCe  held  to  thmp 
want  of  probable  omise. 

a.  GeneroUy. 

The  failure  of  a  person  who  has 
received  information  tending  to  show 
the  commission  of  a  crime  to  make 
such  further  inquiry  or  investigation 
as  an  ordinarily  prudent  man  would 
have  made  under  the  same  circum- 
stances, before  instituting  a  prosecu- 
tion, renders  him  liable  for  proceeding 
without  probable  cause. 

United  States. — ^Blunk  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (1889)  88  Fed.  311. 


III. — continued. 

b.  Effect  of  danger  in  iavesUgatimi, 
1697. 

e.  Failnre  to  exhanst  all  sources  of 

information,  1699. 

d.  Failure  to  inquire  reason  for  dis- 

honor of  draft.  1699. 

e.  Failure  to  verify  each  item  of 

information,  1700. 
1  Failure  to  inquire  whether  sus- 
pected person  can  prove  aiibi, 
1700. 

g.  Failure  to  demand  explanation 

of  accused,  1701. 

h.  Failure  to  investigate  repntatioo 

of  informant,  1702. 
1.  Failure  to  investigate  repatotion 
of  accused,  1703. 

California. — Dunlap  v.  New  Zealand 
F.  ft  M.  Ins.  Co.  (1896)  109  Cal.  865, 
42  Pac.  29. 

nilnois. — ^Hirsch  v.  Feeney  (1876) 
8S  111.  548. 

Indiana.  —  Hutchinson  v.  Wenzel 
(1900)  155  Ind.  49,  56  N.  E.  846;  Lacy 
v.  Mitchell  (1864)  23  Ind.  67. 

Iowa.  —  Walker  v.  Camp  (1884)  68 
Iowa,  627.  19  N.  W.  802;  Wilson  v. 
Thurlow  (1912)  156  Iowa,  656,  137 
N.  W.  956. 

Louisiana.  —  Bornholt  Souillard 
(1884)  36  La.  Ann.  103. 

Michigan.  —  Thompson  v.  Price 
(1894)  100  Mich.  658,  59  N.  W.  253. 

Minnesota.  —  Boyd  v.  Mendenhall 
(1893)  53  Minn.  274,  55  N.  W.  45;  Ta- 
bert  V.  Cooley  (1891)  46  Minn.  366,  IS 
LJI.A.  463,  49  N.  W.  124;  Norrell  v. 
Vogel  (1883)  89  Minn.  107,  38  N.  W. 
705. 

Miflsonri.  —  Stubbs  v.  MulhoUand 

(1902)  168  Mo.  47,  67  S.  W.  650. 

Nebraska. — ^Bechel  v.  Pacific  Exp. 
Co.  (1902)  65  Neb.  826,  91  N.  W.  853. 

New  York.— Sweet  v.  Smith  (1899) 
42  App.  Div.  502,  59  N.  Y.  Supp.  404. 

Ohio. — Johnson  v.  McDaniel  (1897) 
5  Ohio  S.  &  C.  P.  Dec.  717. 

Pennsylvania. — Coyle  v.  Snellenberg 
(1906)  30  Pa.  Super,  Ct.  246;  Bruflf  v. 
Kendrick  (1902)  21  Pa.  Super.  Ct.  468. 

Canada.  —  Fancourt    v.  Heaven 
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(1909)  18  Ont.  U  Rep.  492,  14  Out 
VM.  Bep.  ,280,  16  Ann.  Gaa.  153. 

In  Wilson  v.  Thurlow  (Iowa)  supra, 
it  appeared  that  some  colored  man  had 
made  an  indecent  exposure  of  his  per- 
son to  some  school  girls  while  passing 
along  the  highway.  A  colored  man 
who  was  working  in  a  cornfield  near 
by  was  arrested^  without  making  any 
investigation  to  determine  whether  he 
was  the  man  who  had  made  the  tfXf 
posure.  The'  grand  jury  found  no  In- 
dictment against  him.  Holding  that 
the  facts  showed  a  want  of  probable 
cause,  the  court  said:  "Before  com- 
mencing a  criminal  prosecution,  the 
accusing  person  must  use  the  means 
wbich  an  ordinarily  reasonable  and 
prudoit  man  would  exercise  to  learn 
the  facts  .  .  .  and  except  where  the 
evidence  Is  so  clear  and  undisputed 
that  all  reasonable  minds  must  reach 
the  same  conclusion  therefrom,  the 
question  whether  there  was  or  was 
not  probable  cause  must  be  determined 
by  the  jury.  .  .  .  There  was  evi- 
dence in  this  case  from  which  the  jury 
might  rightly  have  concluded  that  the 
defendants  did  not  exercise  the  degree 
of  care  required  by  the  law,  and  that 
the  charge  was  recklessly  made/' 

In  Bornholdt  v.  Souillard  (La.)  su- 
pra, it  appeared  that  at  the  death  of 
defendant's  grandmother  certain 
pieces  of  clothing,  bedding,  and  jew- 
elry were  missing.  A  servant  of  the 
grandmotiier  informed  the  defendant 
that  they  were  taken  by  the  plaintiff, 
who  had  been  a  close  and  intimate 
friend  of  the  grandmother.  Without 
further  inquiry  the  defendant  pre- 
ferred a  charge  of  larceny  against  the 
plaintiff  and  her  daughters.  On  ex- 
amination they  were  discharged  as 
innocent  In  an  action  for  malicious 
prosecution  the  court  held  that  there 
was  a  want  of  probable  cause,  since 
the  defendant,  on  inquiry,  could  have 
found  that  the  plaintiff  was  innocent 
of  the  charge.  The  court  said:  "We 
have  examined  the  record  very  atten- 
tively, and  we  conclude  that  defendant 
has  utterly  failed  to  show  a  probable 
cause  for  the  prosecution  which  h» 
instituted  against  plaintiff  and  her 
daughters.  The  evidence  shows  that 
they  are  laborious  and  honest  women, 


and  good  and  serviceable  neighbors. 
It  furOier  appears  that  defendanifs 
grandmother  and  Mrs.  Bornholdt  had 
been  near  neighbors  for  upwards  of 
twenty  years,  during  which  time  ihey 
had  been  good  friends  and  had  culti- 
vated the  closest  social  relations,  and 
that  the  dtfendant  himself  had  been  a 
frequent  visitor  at  her  house.  The 
record  shows  that  during  the  grand- 
mother's last  illness  Mrs.  Borsholdt 
and  her  daughters  had  talwn  constant 
and  great  care  of  the  infirm  old  lady, 
B3nA  that  tiiey  were  among  the  first  at 
the  house  at  the  moment  of  death,  in 
order  to  give  such  assistance  as  would 
be  needed  at  that  solemn  moment 
Under  such  circumstances  it  appears 
to  us  most  extraordinary  that,  on  hear- 
ing that  Mrs.  Bornholdt  and  her 
daughters  had  removed  certain  things 
from  his  grandmother's  house,  the  de- 
fendant did  not  call  on  them  for  some 
explanation  in  l^e  premises,  and  he 
should  at  once  cause  their  arrest  un- 
der such  a  grievous  charge.  Had  he 
followed  such  a  course  and  sought  for 
direct  information,  he  would  have  dis- 
covered precisely  what  the  evidence 
on  the  trial  of  this  cause  fully  dis- 
closed, that  Mrs.  Bornholdt  and  her 
daughters  had  been  unmercifully  slan- 
dered by  his  informants,  and  l^at  the 
better' part  of  the  things  taken  from 
his  grandmother's  house  had  been  re- 
moved by  one  of  his  informants,  his 
cousin,  who  was  living  witii  the  old 
lady  in  the  capacity  of  helpmate  and 
servant;  and  that  the  rings  taken  from 
his  grandmother's  fingers  had  been 
claimed  fay  and  returned  to  a  person 
from  whom  they  bad  been  borrowed.*^ 

In  Bechel  v.  Pacific  Exp.  Co.  (1902) 
65  Neb.  826,  91  N.  W.  868,  the  court 
held  that  a  person  who  suspected  an- 
other of  having  committed  an  offense 
was  bound  to  verify  his  suspicions  by 
such  inquiry  as  reasonable  care  and 
prudence  would  suggest,  before  mak- 
ing complaint,  and  that  if  he  failed  to 
make  such  inquiry  he  was  chargeable 
with  notice  of  the  facts  which  the  in- 
quiry would  have  diselofled. 

In  Swalm  v.  Stafford  (1844)  26  N.  C. 
(4  Ired.  L.)  898,  whereiti  it  appeared 
that  a  girl  was  arrested  on  informa- 
tion that  she  was  in  possession  of 
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property  stolen  by  her  sister*  the  court 
held  that  there  was  a  want  of  probable 
cause,  since  no  opportunity  was  given 
her  of  Kcplaininsr  how  the  possession 
of  goods  supposed  to  have  been  stolen 
was  acquired. 

In  Johnson  v.  McDaniel  (1897)  5 
Ohio  S.  &  C.  P.  Dec.  717,  it  appeared 
that  the  plaintiff  was  prosecuted  for 
having  maliciously  destroyed  property. 
In  an  action  for  malicious  prosecution 
the  court  charged  the  jury  that  the 
persons  who  instituted  the  criminal 
prosecution  had  no  reasonable  cause 
if  they  failed  to  make  such  inquiries 
as  an  ordinarily  reasonable  person 
would  have  made  under  like  circum- 
stances, saying :  "Again,  if  you 
should  find  from  the  evidence  that  the 
defendants  omitted  to  make  such  in- 
quiry and  investigation  into  the  con- 
duct  of  the  t>laintiif  as  would  have 
suggested  itself,  to  an  ordinarily  pru- 
dent person,  and  that  such  investiga- 
tion would  have  discovered  the  fact 
that  the  plainti£F  was  not  guilty  of  the 
offense  charged  in  the  affidavit,  then 
the  defendant  cannot  be  absolved  on 
the  ground  that  there  was  reasonable 
cause  to  believe  that  she  was  guilty." 

In  Fancourt  v.  Heaven  (1909)  18 
Ont  L.  Rep.  492,  14  Ont.  Week.  Rep. 
230,  15  Ann.  Caa.  163,  it  appeared  that 
the  plaintiff,  an  expressman,  was  ar- 
rested for  obtaining  leather  by  false 
pretenses.  He  had  been  hired  to  cart 
the  goods  from  one  leather  dealer's 
to  another  by  a  third  party.  The  de- 
fendant, on  being  told  by  the  third 
party  that  two  men  delivered  the 
leather  to  him,  looked  into  a  directory 
and  found  a  name  like  plaintiff's. 
Without  making  further  inquiries  the 
defendant  had  the  plaintiff  arrested. 
In  an  action  for  malicious  prosecution 
the  court  held  that  a  reasonably  pru- 
dent man  would  have  made  further 
inquiries  under  such  circumstances. 

In  Thompson  v.  Price  (1894)  100 
Mich.  658,  59  N.  W.  263,  it  appeared 
that  a  supervisor  of  a  township  was 
arrested  for  wilfully  neglecting  his 
duty  in  that  he  did  not  require  a  resi- 
dent to  furnish  a  statement  of  the 
taxable  property  owned  by  him.  The 
resident  told  another  person  that  he 
was  net  required  to  furnish  such 


statement.  This  third  person  in- 
formed defendant  of  that  fact.  The 
court  held  that  the  failure  of  the  de- 
fendant to  make  inquiries  direct  of  the 
only  person  cognizant  of  the  facts  was 
evident^  from  wideh  the  jury  could 
find  that  there  was  a  want  of  probable 
cause.  It  was  said:  "It  is  contended 
that  the  plaintiff  did  not  establish  a 
want  of  probable  cause.  But  unless 
the  defendant  showed  conclusively  that 
probable  cause  existed,  by  the  advice 
of  the  prosecuting  attorney  (a  ques- 
tion which  we  will  discuss  later),  we 
think  there  was  testimony  from  which 
the  jury  could  find  that  no  probable 
cause  existed.  The  only  witness, 
aside  from  the  plaintiff,  who  positively 
knew  whether  the  plaintiff  had  en- 
deavored to  procure  a  statnnent  from 
Mr.  Enos,  was  Mr,  Enos  himself.  Mr. 
Enos  swears  that  he  has  no  recollec- 
tion of  having  had  any  conversation 
with  the  defendant,  previous  to  the  ar- 
rest of  Mr.  Thompson,  relative  to  Mr. 
Thompson's  having  left  a  statement 
with  him  [Enos]  to  make  out,  and  that 
he  does  not  think  that  he  did  have 
such  a  conversation.  It  is  true  the 
defendant  offered  testimony  tending 
to  show  that  Enos  had  stated  to  one 
Enowles  that  he  was  not  required  by 
plaintiff  to  furnish  a  statement,  but 
it  was  at  least  a  question  for  the  jury 
as  to  whether  the  defendant  was  justi- 
fied in  making  the  complaint  without 
making  inquiry  direct  of  the  only  per- 
son who  was  cognizant  of  the  facts." 

It  appeared  in  Walker  v.  Gamp 
(1884)  63  Iowa,  627, 19  N.  W.  802,  that 
a  mortgagor  had  the  mortgagee  prose- 
cuted on  a  charge  of  larceny  for  hav- 
ing sold  mortgaged  proper^.  There 
was  evidence  that  the  mortgagor  had 
given  the  mortgagee  permission  to  sell 
the  property.  In  an  action  for  ma- 
licious prosecution  the  court  instruct- 
ed the  jury  that  if  the  mortgagor  was 
informed  that  the  mortgagee  had  sold 
property  of  the  kind  mortgaged,  and 
without  using  the  means  which  .  an 
ordinarily  prudent  man  would  have 
exercised  to  learn  whether  the  prop- 
erty sold  was  the  mortgaged  property 
or  other  property,  the  mortgagor  was 
not  justified  in  instituting  the  criminal 
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proceedings.  It  waa  held  that  the  in- 
structions were  correct. 

In  Bruff  V.  Kendrick  (1902)  21  Pa. 
Super.  Ct.  468,  it  appeared  that  the 
plaintiff  had  been  prosecuted  by  the 
defendant  for  having  fraudulently  em- 
bezzled a  sum.  of  money.  The  defend- 
ant's partner  had  incorrectly  informed 
him  as  to  the  relationship  between 
plaintiff  and  the  firm.  In  an  action 
for  malicious  prosecution  the  court 
said:  "Trobable  cause  does  not  de- 
pend upon  the  guilt  or  innocence  of 
the  plaintiff,  but  upon  the  appearances 
deduced  from  facts  known  to  the  de- 
fendant, and  information  received  by 
him  and  properly  investigated,  of  a 
character  to  produce  in  the  mind  of  a 
reasonably  prudent  and  cautious  per- 
son the  honest  belief  that  the  crime 
charged  had  been  committed." 

h.  Information  putHng  firwdaitf  penon 
on  inquiry. 

A  failure  to  make  an  investigation 
before  instituting  proceedings  consti- 
tutes a  want  of  probable  cause  when 
the  information  received  is  such  as  to 
put  an  ordinarily  prudent  and  cautious 
person  on  inquiry.  Dunlap  v.  New 
Zealand  F.  &  M.  Ins.  Co.  (1895)  109 
Cal.  365,  42  Pac.  29;  Coyle  v.  Snellen- 
berg  (1906)  30  Fa.  Super.  Ct  246. 

In  the  case  last  cited  it  appeared 
that  plaintiff  was  a  helper  to  a  driver 
on  a  delivery  wagon  of  defendant's. 
He  was  given  a  certain  number  of 
packages  to  deliver  and  collect  the 
amounts  designated  on  the  vouchers. 
There  was  no  accounting  until  even- 
ing when  the  driver  claimed  that  the 
boy  turned  in  a  shorter  amonnt  than 
he  should  have.  When  the  boy  con- 
tended that  that  was  all  he  had  col- 
lected, the  driver  turned  the  matter 
over  to  hia  superior,  who  turned  the 
matter  over  to  the  store  detective. 
The  detective,  without  further  investi- 
gation, obtained  a  warrant  for  the 
boy's  arrest.  In  an  action  for  mali- 
cious prosecution  the  court  held  that 
representations  of  third  persons  as  to 
matters  not  tending  to  establish  the 
guilt  of  the  suspected  person  do  not 
amount,  without  further  investigation 
or  inquiry,  to  probable  cause.  It  was 
said:  "No  investigation  was  made  to 
ascertain  whether  Lee  was  mistaken 


or  not;  nor  was  the  advice  of  counsel 
taken  ae  to  the  advisability  of  a  prose- 
cation.  The  defendants  have  no  cause 
to  complain  tiiat  the  coort  submitted 
tike  question  of  probable  cause  to  the 
jury.  The  plaintiff  denied  that  he  had 
failed  to  account  for  all  the  money 
he  received,  and  Lee  and  Slook  had 
knowledge  of  this  fact  before  the  case 
was  given  to  the  detective.  The  latter 
took  it  for  granted  that  Lee  was  not 
mistaken  and  waa  telling  the  truth, 
and  without  further  investigation  pro- 
ceeded with  the  case.  On  the  evidence 
the  court  might  have  said  to  the  jury 
that  a  man  exercising  ordinary  pru- 
dence and  caution  would  not  have 
made  an  important  criminal  charge  on 
the  uncorroborated  testimony  of  an 
interested  party,  who  did  not  com' 
municate  any  fact  from  which  an  in- 
ference of  guilt  would  arise.  The  ap- 
pellants contend  that  it  appears  from 
the  testimony  of  the  plaintiff  himself 
that  probable  cause  existed.  The  part 
of  the  evidence  referred  to  is  the  state- 
ment of  the  plaintiff,  on  cross-exam- 
ination, that  Lee  claimed  that  the  wit- 
ness should  be  charged  with  the 
$53.60,  and  that  he  had  handed  in  a 
smaller  sum,  and  this  is,  indeed,  the 
substance  of  what  was  claimed  by  the 
defense  as  the  probable  cause  leading 
to  the  prosecution;  but  this,  as  we 
have  seen,  was  not  a  char$;e  of  em- 
bezzlement, and  was  a  condition  that 
would  have  arisen  as  well  in  case  of 
a  mistake  by  Lee  or  the  plaintiff  in 
the  delivery  of  the  goods.  The  repre- 
sentations of  third  parties  have  been 
held,  in  some  instances,  to  justify  a 
prosecution,  as  in  Smith  v.  Ege  (1866) . 
62  Pa.  419,  where  repeated  investiga- 
tions were  made  and  the  facts  submit- 
ted to  counsel  on  whose  advice  the 
prosecution  was  instituted;  and  in 
Bemar  v.  Dunlap  (1880)  94  Pa.  329, 
where  the  prosecution  was  commenced 
on  tiie  information  by  a  reputable  wit* 
ness,  to  the  prosecutor  and  the  magis- 
trate who  issued  the  warrant,  that 
he  saw  the  stolen  property  in  the 
possession  of  the  person  accused.  In 
Bryant  v.  Kuntz  (1901)  25  Pa.  Super. 
Ct.  102,  the  prosecutor  was  notified  by 
an  alderman  of  the  city  that  the  plain- 
tiff had  been  guilty  of  cruelty  to  ani- 
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mals,  and  the  source  of  his  informa- 
tion was  given  at  tiie  same  time,  vriih 
the  request  that  an  investigation  be 
made.  The  prosecutor,  who  was  act- 
ing as  agent  lor  the  Society  for  the 
Prevention  of  Cruelly  to  Animals, 
made  an  investigation  and  as  a  result 
of  that  investigation  made  the  com- 
plaint. These  cases  do  not  go  far 
enougb  to  sustain  the  proposition  that 
the  representations  of  a  third  party 
as  to  matters  not  tending  to  establish 
the  guilt  of  tiie  accused  amount,  with- 
out further  investigation  or  inquiry, 
to  probable  cause." 

In  Dunlap  v.  New  Zealand  F.  &  M. 
Ins.  Co.  (Cal.)  sup»,  it  was  said:  *T.t 
may  be  that  tiie  facts  within  his  [prose- 
cuting witness's]  knowledge  are  such 
as  to  put  him  upon  inquiry  with  refers 
ence  to  other  facts  by  wfai^  he  would 
be  chargeable  with  a  knowledge  of  all 
that  such  inquiry  would  have  shown, 
or  it  may  be  that  his  own  relation  to 
the  facts  brought  to  his  knowledge 
would  make  him  presumptively  cog- 
nizant of  other  facts.  These  circum- 
stances, however,  would  bear  upon  hia 
good  faith  in  nu^ng  the  statement  in 
that  particular  case,  rather  than  es- 
tablish the  rule  that  he  must,  in  all 
cases,  exercise  any  diligence  or  effort 
for  the  purpose  of  ascertaining  wheth- 
er there  are  other  facts  than  those 
which  have  come  to  his  knowledge, 
and  fall  within  the  rule  requiring  him 
to  state,  without  any  suppression,  all 
the  facts  actually  or  presumptively 
within  his  knowledge." 

o.  Information  readily  obtainable. 
When  the  facts  are  easily  obtain- 
able, a  failure  to  make  an  inquiry  be- 
fore instituting  a  prosecution  consti- 
tutes a  want  of  probable  cause.  Lacy 
V.  Mitchell  (1864)  23  Ind.  67;  Law- 
rence V.  Leathers  (1903)  31  Ind.  App. 
414,  68  N.  E.  179;  Boyd  v.  Mendenhall 
(1893)  68  Minn.  274.  55  N.  W.  45; 
Sweet  V.  Smith  (1899)  42  App.  Div. 
502,  59  N.  Y.  Supp.  404.  And  see  the 
cases  cited  supra,  in  II.  a. 

In  Lacy  v.  Mitchell  (Ind.)  supra, 
it  appeared  that  the  daughter  of  a 
landlord  saw  the  tenant  feed  his  chick- 
ens with  some  shelled  com.  Both  the 
ant  and  the  landlord  kept  shelled 
in  the  same  bam.   The  daugh- 


ter also  thought  that  her  father's 
pile  of  com  looked  as  if  a  bushel 
had  been  taken  therefrom.  The  land- 
lord thereupon  prosecuted  the  tenant. 
The  court  held  that,  as  the  landlord 
could  easily  have  learned  the  truth 
by  speaking  with  the  tenant,  there  was 
a  want  of  probable  cause.  The  court 
said :  "Probable  cause  may  be  defined 
to  be  that  apparent  state  of  facts 
found  to  exist  upon  reasonable  in- 
quiry; that  is,  such  inquiry  as  the 
given  case  rendered  convenient  and 
proper,  which  would  induce  a  reason- 
ably intelligent  and  prudent  man  to 
believe  tite  accused  person  had  com- 
mitted, in  a  criminal  case,  the  crime 
charged;  and  in  a  civil  case,  that  a 
cause  of  action  existed.  .  .  .  We  do 
not  think  probable  cause  for  the  prose- 
cution was  shown,  considering  all  the 
circumstances.  Lacy  could  have  easi- 
ly learned  the  facts  of  the  case  by 
speaking  witii  Mitchell  who  was  near 
him.  He  should  have  made  more  in- 
quiry, under  the  circumstances  of  this 
case.  If  he  really  believed  that  Mitch- 
ell had  stolen  his  com,  the  belief 
arose  from  his  own  negligence." 

In  Talbert  v.  Cooley  (1891)  46  Minn. 
366,  IS  L.R.A.  463,  49  N.  W.  124,  it 
appeared  that  the  pIainti£F  went  to  the 
defendant's  bam  in  a  small  village 
where  he  was  well  known,  took  an 
animal  out,  and  rode  the  same  through 
the  village  to  his  farm  some  14  miles 
distant.  The  defendant  knew  where  the 
plaintiff  resided  and  had  been  person- 
ally acquainted  with  him  for  years.  The 
defendant  immediately  made  a  com- 
plaint before  the  justice  of  tiie  peace, 
charging  the  plalnti£F  with  the  larceny 
of  the  horse,  procured  a  warrant,  and 
placed  it  in  the  hands  of  a  deputy 
sheriff.  On  the  trial  of  the  malicious 
prosecution  action,  the  court  admitted 
testimony  of  the  deputy  sheriff  who 
arrested  plaintiff,  to  the  effect  that  the 
plaintiff  was  openly  using  the  horse 
at  the  time  of  his  arrest.  The  defend- 
ant objected  to  this  testimony  on  the 
ground  that  his  acts  and  conduct  Were 
to  be  weighed  in  view  of  what  ap- 
peared to  him  when  he  made  the  com- 
plaint, and  not  in  the  light  of  facts 
appearing  subsequently.  The  court 
held  that  the  admission  of  such  tes- 
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timony  was  proper,  as  the  plaintiff 
may  show  a  want  of  probable  cause 
by  proof  of  the  existence  of  such  open 
And  notorious  facts  as  the  defendant 
-could  have  ascertained,  had  fa^  before 
instituting  the  proceedings,  made  sach 
inquiry  and  investigation  as  any  man 
with  honest  motives  would  have  made. 

In  Lawrence  v.  Leathers  (1903)  81 
Ind.  App.  414,  68  N.  E.  179,  it  appeared 
that  a  person  registered  at  a  hotel 
owned  by  defendants,  and  left  without 
paying  his  bill,  but  left  some  of  his 
baggage  in  his  room.  The  baggage 
consisted  of  sample  cases  containing 
shoes  and  an  order  book  bearing  t^e 
name  of  a  shoe  company.  After  get- 
ting into  communication  with  the  shoe 
company,  the  proprietors  of  the  hotel 
were  informed  that  a  salesman  had 
beat  the  company  out  of  a  lot  of  mon> 
ey,  and  that  the  shoe  company  would 
■give  them  the  salesman's  name  if  the 
matter  of  getting  back  the  samples 
should  be  adjusted  to  its  satisfaction. 
Prior  to  the  receipt  of  this  informs- 
-tion,  they  were  informed  of  the  name 
of  a  salesman,  and  how  he  could  be 
located  from  another  source.  The 
name  so  given  was  different  from  that 
«f  the  person  registered.  On  making 
inquiries  of  the  merchant  designated 
in  that  information,  the  salesman  so 
named  was  located.  Without  making 
further  inquiries  one  of  the  proprie- 
"tors  consulted  a  prosecuting  attorney, 
and  had  the  man  arrested.  The  hotel 
clerli^  instead  of  identifying  the  man 
arrested  as  the  person  who  had  left 
without  paying  his  bill,  stated  that  he 
had  never  seen  the  man  before.  In  an 
action  for  malicious  prosecution,  the 
court  held  that  if  a  person  who  had 
the  means  of  obtaining  the  truth  failed 
to  do  so  there  was  no  probable  cause. 
It  was  said:  "The  identity  of  Leath- 
ers with  De  Lary  was  the  important 
fact.  Goods  once  in  the  possession  of 
Leathers  had  been  left  at  the  hotel  by 
De  Lury.  White  had  the  means  of 
identification  at  hand.  He  had  only 
to  call  upon  his  employee  in  order  to, 
be  certain.  Instead  of  taking  any 
steps  to  learn  the  truth,  he  assumed 
the  identity  of  the  person,  notwith- 
standing the  difference  of  name.  Ap- 
pellee was  entitled  to  the  presumption 


of  innocwc^  and  such  facts  as  White 
had  learned  regarding  him  did  not 
tend  to  weaken  such  presumption. 
The  belief  that  justifies  accusation 
and  arrest  must  be  founded  upon  facts 
and  eircumstances  that  would  induce 
a  reasonable  and  prudent  man,  mind- 
ful oi  the  right  of  individual  securi^ 
possessed  by  every  citizen,  to  act. 
Had  White  been  arrested  himself  un- 
der exactly  the  same  circumstances,  he 
would  likely  not  be  satisfied  with  the 
inquiry  made.  It  is  believed  he  did  not 
exercise  that  degree  of  r^sonable  in- 
quiry that  the  circumstances  and  situ- 
ation suggested,  and  the  court  should 
have  so  instru^d  the  jnry." 

In  .Boyd  v.  Mendenhall  (1898)  63 
Minn.  274,  66  N.  W.  45,  It  appeared 
that  two  members  of  a  partnership  ob- 
tained permission  from  the  ofRce  of  an 
Improvement  company  to  cut  and  re- 
move some  cedar  timber  from  their 
land.  While  they  were  catting  and 
removing  the  timber  a  passer-by 
notified  the  president  and  manager  of 
the  improvement  company  that  t^e 
timber  was  being  cut  and  removed. 
Immediately,  without  making  any  in- 
quiries, the  president  and  manager 
caused  those  engaged  in  the  cutting 
of  the  timber  to  be  arrested.  After 
being  held  for  about  two  hours  the 
facts  were  learned,  and  they  ware  dis- 
charged and  the  proseentlon  dis- 
missed. At  the  time  the  president  and 
manager  were  informed  they  could 
easily  have  obtained  the  information 
that  the  partnership  had  been  given 
permission  to  cut  the  timber.  The 
court  held  that  since  the  corporate 
officers  could  easily  have  obtained  the 
information  that  no  crime  had  in  fact 
been  committed,  by  making  proper  in- 
quiries, but  did  not  do  ao,  they  were 
chargeable  with  the  information  which 
inquiry  would  have  developed. . 

In  Sweet  v.  Smith  (1899)  42  App. 
Div.  602,  59  N.  Y.  Supp.  404,  it  ap- 
peared that  defendant  was  the  agent 
of  the  owner  of  a  house,  part  of  which 
was  leased  to  plaintiff.  The  plaintiff 
had  cut  off  some  limbs  of  a  tree  be- 
longing to  the  owner  so  as  to  a^ve 
more  light  to  his  apartment.  The  o^- 
er  had  given  the  plaintiff  permission 
to  do  this,  and  was  in  hw  own  apart- 
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inent»  which  was  below  that  of  plain- 
tiff, when  it  was  done.  About  three 
weeks  later  the  defendant  procured 
plaintiff's  arrest  for  mutilating  the 
tree.  The  court  held  that  inasmuch 
as  the  only  fact  known  to  defendant 
was  tiiat  the  tree  had  been  trimmed, 
and  aa  h«  sougrht  no  explanation  from 
plaintiff,  although  he  could  have  easi- 
ly done  so,  there  was  a  want  of  prob- 
able cause  on  defendani^s  part 

.  IwriminaUnQ  atatemmtt  made 
oonvfeC 

A  failure  to  investigate  the  authen- 
ticity of  a  convict's  statement  before 
instituting  a  prosecution  thereon  con- 
stitntea  a  want  of  probable  .cause. 
Blunk  V.  Atchison,  T.  &  S.  F.  R.  Go. 
(1889)  88  Fed.  311.  In  that  case  it 
appeared  that  plaintiff  was  prosecuted 
for  being  implicated  in  a  train  robbery 
and  the  murder  of  the  engineer.  A 
convict  then  in  the  penitentiary  gave 
testimony  implicating  plaintiff  and 
some  others  in  the  offense.  In  an  ac- 
tion for  malicious  prosecution  the 
court  charged  the  jury,  among  other 
thini^,  tbat  when  a  convict  makes  a 
statement  in  respect  to  crime,  not 
merely  in  reference  to  himself,  but  im- 
plicating others,  then  the  truth  of  that 
statement  should  be  investigated  be- 
fore charging  anyone  with  crime. 

e.  Fatture  to  make  inveettgatton  mig^ 
treated  by  aeeueed. 

A  failure  to  make  inquiry  into  rea- 
sonable and  convenient  sources  point- 
ed out  to  the  accuser  by  the  accused 
that  would  have  established  tiie  ac- 
cused's innocence  constitutes  a  want 
of  probable  cause,  when  the  belief  of 
the  accuser  was  based  on  a  single  item 
of  information.  Thus  in  Hutchinson 
V.  Wenzel  (1900)  155  Ind.  49,  66  N.  E. 
845,  it  appeared  that  a  writer  of  insur- 
ance took  in  payment  of  a  policy  of  in- 
surance an  assignment  of  a  note  from 
the  insured.  Later  on,  demanding 
payment  from  the  maker,  he  received 
a  letter  from  the  maker  stating  that 
the  note  was  not  genuine,  but  a  for- 
gery. The  writer  of  insurance  imme- 
diately had  the  assignor  of  the  note 
arrested.  The  aceased,  on  being 
bnragM  before  the  chief  of  police  and 
the  writer  of  Insurance,  earnestly  as- 


serted the  genuineness  of  the  note,  and 
detailed  the  circumstances  under 
which  the  note  was  given,  and  offered 
double  the  face  value  of  the  note  as 
security  pending  investigation  of  its 
genuineness.  This  the  informant  re- 
fused to  accept  and  made  out  an  affi- 
davit for  a  warrant,  whereupon  the  ac- 
cused was  arrested  and  indicted.  But 
later  the  prosecuting  attorney  entered 
a  nolle  prosequi,  as  the  maker  of  the 
note  acknowledged  its  genuineness. 
In  an  action  for  malicious  prosecution 
the  court  held  that  the  belief  of  tiie 
accuser  counted  for  nothing  when 
carelessly  or  recklessly  formed  on  a 
single  item  of  information,  if  it  was 
shown  that  he-  failed  to  inquire  into 
other  reasonable  and  convenient 
sources  pointed  out  to  him  that  would 
have  established  the  innocence  of  the 
accused. 

In  Norrell  v.  Vogel  (1888)  39  Minn. 
107,  38  N.  W.  705,  it  appeared  that 
some  lumber  was  stolen  f|-om  Uie  de- 
fendant He  was  informed  by  third 
persons  that  they  thought  that  the 
plaintiff  stole  it.  The  defendant  had 
handled  his  lumber  so  that  he  was  in  a 
position  to  identify  it.  He  went  to 
plaintiff's  house  and  accused  him  of 
stealing  the  lumber.  Plaintiff  then 
asked  defendant  to  look  at  the  lumber 
which  he  had  in  his  possession,  but 
defendant  refused.  The  court  held 
that  the  defendant  was  not  justified  in 
commencing  the  prosecution  of  plain- 
tiff without  further  investigation,  say- 
ing: "From  a  consideration  of  the 
whole  case,  we  conclude,  although  not 
without  some  hesitation,  that  it  does 
not  satisfactorily  show  tiiat  the  de- 
fendant was  justified  in  coi^mencing 
the  prosecution  without  further  in- 
vestigation." 

/.  Failure  to  inveatt^te  reputatUm  of 
aeeuaed. 

Where  the  circumstances  are  such 
that  a  person  of  ordinary  prudence  or 
care  would  make  inquiries  as  to  the 
character  or  reputation  of  the  accused, 
before  instituting  a  prosecution,  a 
failure  to  do  so  constitutes  a  want  of 
probable  cause.  Hirsch  v.  Feeney 
(1876)  83  m.  548;  Stubbs  v.  Mulhol- 
land  (1902)  168  Mo.  47,  67  S.  W.  660. 

In  Hirsch  v.  Feeney  (UL)  snpra.  It 

Digitized  by  GooqIc 


ANNO.— MALICIOUS  PBOSECUTION-^FALSE  INFORMATION.  169& 


appeared  that  the  plaintifF  was  arrest- 
ed for  barfflary  at  the  instance  of  the 
defendant.  The  plaintiff  had  gone 
into  the  defendant's  store  to  pay  a 
small  debt,  and  a  little  later  a  bur- 
glary was  found  to  have  been  com- 
mitted. Later  it  was  found  that  the 
plaintiff  was  not  the  felon.  In  an  ac- 
tion for  malicious  prosecution,  the 
court  held  that  there  was  an  entire 
want  of  probable  cause,  as  the  defend- 
ant did  not  make  inquiries  as  to  plain- 
tiff's character.  It  was  said:  "Ap- 
pellee seems  to  have  sustained  a  good 
character,  and  in  determining  whether 
his  character  was  good  or  bad  he 
should  have  applied  to  his  employers, 
or  those  with  whom  he  was  intimate, 
and  not  to  persons  who  knew  him  but 
slightly.  He  and  the  officers,  it  seems, 
refwred  to  the  cil^r  directory  to  find 
his  residence,  and  we  presume  they 
there  found  his  occupation,  and  with 
whom  he  was  employed,  and  if  so,  he 
should  have  been  apprised  of  the  fact 
that  he  was  respectable,  and  was 
trusted  by  business  men,  and  knowing 
that,  he  had  no  right  to  believe,  be- 
cause appellee  had  entered  his  store 
the  evening  before  In  such  a  manner 
as  to  attract  no  attention,  that  he  was 
therefore  a  burglar  notwithstanding 
he  was  employed  and  trusted  by  men 
engaged  in  business  in  the  city.  The 
officers  were,  no  doubt,  largely  influ- 
enced in  forming  their  opinion  and  in 
giving  advice  by  what  appellant  had 
told  them.  The  fact  that  appellee  was 
a  householder,  had  a  good  character, 
and  was  trusted  by  business  men 
should  have  prevented  appellant  from 
supposing  him  guilty,  except  on  strong 
evidence  of  the  fact  It  was  appel- 
lant's duty  to  have  used  reasonable 
efforts  to  leant  and  know  appellee's 
true  character,  especially  when  the  di- 
rectory pointed  him  to  the  sources  of 
information.  .  .  .  There  was  an  en- 
tire want  of  probable  cause.  Appel- 
lant did  not  go  to  the  onployers  of  ap- 
pellee, or  to  his  immediate  neighbors, 
to  make  inquiries  as  to  his  character." 

In  Stubbs  V.  Mulholland  (Mo.)  su- 
pra, it  appeared  that  the  plaintiff  was 
prosecuted  for  forging  the  name  of 
one  of  his  copartners  to  a  check.  The 
check  had  been  cashed  by  a  bank,  the 


president  of  which,  on  being  notified 
that  tiie  indorsement  tiiereon  was  a 
forgery,  gave  a  description  of  the  man 
who  had  it  cashed  to  the  drawer's  de- 
tective. At  the  time  the  forgery  was 
committed  the  plaintiff  was  a  member 
of  a  partnership  composed  of  plaintiff 
and  his  brother,  and  the  payee  of  the 
check,  and  his  father.  The  payee  of 
the  check  and  his  father  had  private 
postoffice  boxes  to  which  the  plaintiff 
had  no  access.  The  firm  also  had  a 
private  postoffice  box.  The  drawer's 
detective,  after  learning  that  the 
plaintiff  was  in  partnership  with  the 
payee,  and  that  the  firm  and  the  draw- 
er had  separate  boxes,  and  that  the 
plaintiff  answered  the  description  of 
the  person  who  had  had  the  check 
cashed,  made  no  inquiries  as  to  the 
plaintiff's  character,  nor  asked  the 
payee  if  he  recognized  the  indorsement 
on  the  check  as  that  of  one  of  his 
copartners,  although  he  was  in  the 
town  where  the  payee  lived,  and  had 
received  a  letter  from  the  payee  offer- 
ing any  assistance  that  he  might  be 
able  to  render.  Instead,  the  detective 
told  the  president  of  the  bazik  that  he 
thought  he  had  the  man  who  answered 
his  description.  The  president  there- 
upon sent  one  of  his  employees  to  ar- 
rest the  plaintiff.  After  the  arrest  the 
president  and  the  cashier  of  the  bank- 
ing company  recognized  the  plaintiff 
as  the  man.  On  the  trial  the  payee 
of  the  note  testified  that  the  indorse- 
ment was  not  in  the  handwriting  of 
the  plaintiff.  After  the  criminal 
prosecution  against  the  plaintiff  was 
dismissed,  the  forger  was  found  to  be 
a  person  in  the  employ  of  the  drawer, 
who  had  access  to  the  mail.  In  an 
action  for  malicious  prosecution,  it 
was  held  that  as  there  were  no  in- 
quiries made  as  to  the  character  of  the 
plaintiff,  or  his  reputation  in  the  com- 
munity where  he  lived,  or  of  the  per- 
son whose  name  was  alleged  to  have 
been  forged,  it  was  error  to  take  the 
question  of  probable  cause  from  the 
jury. 

lit.  FttUuM  to  investigate  held  not  ta 
ahow  wmt  of  prohdbie  ocmse. 

a,  6ett«raUtf. 
If  there  are  sufficient  facts  to  war- 
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rant  an  ordinarily  prudent  person  in 
believing  that  another  h&n  committed 
a  crime,  failure  to  make  further  inveft- 
tiffatiou  before  instituting  a  prosecu- 
tion does  not  constitute  a  want  of 
probable  cause. 

United  States. — ^Widmeyjar  v.  Felton 
(1899)  95  Fed.  926;  Miller  v.  Chicago, 
M.  &  St  P.  R.  Co.  (1890)  41  Fed.  898. 

Alabama. — Jordan  v.  Alabama  G.  S. 
R.  Co.  (1886)  81  Ala.  220,  8  So.  191. 

Arkansas. — Kansas  &  T.  Coal  Co.  v. 
Galloway  (1903)  71  Ark.  361, 100  Am. 
St.  Rep.  79,  74  S.  W.  621. 

California.  —  Johnson  t.  Southern 
P.  Co.  (1910)  157  Cal.  333,  107  Pac. 
611;  Booraem  v.  Potter  Hotel  Co. 
(1908)  154  Gal.  99,  97  Pac.  66;  Dunlap 
V.  New  Zealand  F.  &  M.  Ins.  Co.  (1896) 
109  Cal.  366.  42  Pac.  29. 

District  of  Columbia.  —  Spitzer  v. 
Friedlander  (1899)  14  App.  D.  C.  656. 

niinots.— Gardiner  v.  Uaya  (1887) 
24  111.  App.  286. 

Indiana.  —  Fisher  v.  Hamilton 
(1874)  49  Ind.  341. 

Maine.— McGUm  v.  Brackett  (1851) 
33  Me.  331. 

Michigan.^Birdsall  t.  Smith  (1909) 
158  Mich.  390.  122  N.  W.  626. 

Missouri.  —  Christian  v.  Hanna 
(1894)  58  Mo.  App.  37;  Smitk  v.  Glynn 
(1912)  —  Mo.  App.  — ,  144  S.  W.  149. 

Nelnaaka, — ^Bechel  t.  Pacific  Exp. 
Co.  (1902)  66  Neb.  826,  91  N.  W.  863. 

New  York. — ^Davenport  v.  New  York 
C.  &  H.  R.  R.  Co.  (1912)  149  App.  Div. 
432,  184  N.  Y.  Supp.  458. 

Ohio.— Miles  v.  Salisbury  (1895)  21 
Ohio  C.  C.  883, 12  Ohio  C.  D.  7. 

South  Dakota. — Malloy  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1914)  84  S.  D.  330, 
148  N.  W.  598. 

Canada.  —  Renton  Gallagher 
(1910)  19  Manitoba  L.  R.  478. 

In  Miles  V.  Salisbury  (Ohio)  supra, 
holding  that  a  charge  of  the  court  re- 
quiring an  investigation  on  the  part 
of  the  prosecuting  witness  before  in- 
stituting criminal  proceedings  was  er< 
roneous,  the  court  said:  "So  that  I 
suppose,  in  determining  whether  one 
who  instituted  a  criminal  prosecution 
had  reasonable  ground  or  probable 
cause  to  institute  such  proceedings, 
we  consider  the  surroundings  of  that 
individual  exactly  as  they  were  at  the 


time,  and  if  he  really  did  believe  in  th« 
facts  aa  charged,  and  from  the  infor- 
mation he  then'  had  it  was  reasonaoie 
for  him  to  rely  upon  those  facts,  he 
might  institute  tiie  proceedina^  with- 
out making  further  inquiry.  But  the 
court  said:  *You  are  to  detennine  as 
to  whether  or  not  Mrs.  Salisbury  acted 
maliciously  in  thus  instituting  this 
criminal  proceeding  by  the  facts  and 
circumstances  known  to  her  and  the 
surroundings  at  the  time  of  the  arrest, 
and  in  determining  both  of  these  ques- 
tions (that  is,  probable  cause  and 
malice)  you  have  a  right  to  take  into 
consideration,  and  charge  Mra.  Salis- 
bury with  knowing,  not  only  such  facts 
as  she  actually  knew,  but  such  facts 
as  she  might,  by  the  exercise  of  ordi- 
nary care,  have  ascertained  by  way  of 
an  investigation  of  the  matter,  and 
so  in  determining  malice  yoa  are  to 
take  into  consideration  the  facts  and 
circumstances  known  to  her,  and  such 
facts  as  she  might  have  ascertained 
by  the  exercise  of  ordinary  care  in 
inquiring  into  and  investigating  the 
subject  or  truth  of  the  charge  which 
she  made  against  the  plaintiff,  and, 
from  these  facts  and  circumstances, 
say  as  to  whether  she  acted  malicious- 
ly, and  acted  without  prolMble  cause.' 
In  determining  whether  the  party  had 
probable  cause,  the  inquiry  should  be, 
What  did  she  know  at  the  time,  and 
what  did  she  know  or  believe,  and  was 
it  sufficient  to  sustain  such  a  belief? 
We  hold  that  this  part  of  the  charge 
was  misleading." 

In  McGam  v.  Brackett  (Me^)  snpra, 
the  court  said :  "One  nu^  *rash!y  and 
hastily  cause  the  arrest  and  prosecu- 
tion of  another  for  a  crime  which  has 
not  been  committed,  and  which,  by  the 
nse  of  proper  deliberation,  care»  and 
inquiry,  he  conld  have  ausertained  had 
not  been  committed,'  and  yet  have 
probable  cause  for  the  prosecution. 
He  may  have  been  induced  to  prose- 
cute by  the  wilful  misconduct  or  the 
procurement  of  the  supixtsed  offender; 
and  if  he  proceeded  with  ordinary 
care  and  prudence,  and  witiiout  mal- 
ice, he  is  not  responsible,  as  for  tiie 
want  of  probable  cause,  if  he  did  not 
use  proper  or.  sufficient  deliberation. 
If  deliberation,  inquiry,  and  care  were 
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required,  it  would  be  only  such  as 
peraons  of  ordinary  care  and  prudence 
would  use  under  like  circumstances." 

In  Kansas  &  T.  Coal  Co.  t.  Galloway 
(Ark.)  supra,  it  appeared  that  a  strike 
of  the  employees  of  the  defendant  com- 
pany occurred.  An  injunction  was 
procured  restraining  the  striking  min- 
ers from  interfering  with  the  business 
of  the  defendant  company,  and  from 
intimidating  its  employees.  It  ap- 
peared that  plaintiff,  a  striker,  had 
been  arrested  for  having  violated  the 
order.  In  an  action  for  malicious 
prosecution,  the  trial  court  instructed 
the  jury  that  "probable  cause  is  de- 
fined to  be  such  a  state  of  facts  known 
to  and  influencing  the  prosecutor  as 
would  lead  a  man  of  ordinary  caution 
and  prudence,  acting  conscientiously, 
impartially,  reasonably,  and  without 
prej  udice,  upon  facts  within  the 
knowledge  of  the  prosecutor,  or  which 
he  could  have  ascertained  by  reason- 
able diligence,  which  would  lead  him 
to  believe  or  entertain  a  strong  suspi- 
cion, supported  by  circumstances  suffi- 
ciently strong  to  warrant  in  the  mind 
of  the  prosecutor  an  honest  belief  that 
the  person  accused  was  guilty."  The 
court  held  that  the  instruction  was 
erroneous  because  a  prosecutor  would 
only  be  held  to  have  knowledge  of  such 
facts  as  inquiry  would  have  disclosed 
when  the  facts  or  circumstances 
known  to  the  prosecutor  were  of  such 
a  nature  as  to  put  the  prosecutor  on 
inquiry.  In  Swaim  v.  Staflford  (1844) 
26  N.  C.  (4  Ired.  L.)  392,  it  appeared 
that  the  plaintiff  was  prosecuted  for 
having  stolen  a  parcel  of  belt  ribbons. 
After  the  plaintiff,  with  some  of  her 
friends,  had  been  in  the  store  looking 
at  ribbons  and  other  goods,  the  de- 
fendant missed  the  parcel  of  belt  rib- 
bons. He  instituted  two  searches  for 
the  ribbon,  but  failed  to  find  it  Some 
time  later  the  plaintiff  was  seen  wear* 
ing  a  new  belt  ribbon.  On  the  trial 
of  an  action  for  malicious  prosecution 
the  plaintiff  offered  testimony  to  the 
effect  that  about  a  month  later  the 
ribbon  was  found  in  the  folds  of  a 
bolt  of  cloth.  This  testimony  was 
rejected.  The  court  held  that  the  ef> 
feet  of  the  testimony  was  only  to  show 
that  the  defendant  did  not  use  rea- 
6  A.L.It— 107. 


Bonable  diligence  in  ascertaining 
whether  a  theft  had  been  committed. 
It  would  not  have  established  that 
the  defendant  did  not  have  probable 
cause,  and  was  therefore  properly  re- 
jected. 

h.  Bffeat  of  danger  in  inveaUgaUim, 

A  person  need  not  make  an  investi- 
gation before  beginning  a  prosecution 
when  he  has  reason  to  believe  that  he 
will  be  exposed  to  danger  in  so  doing. 
Fisher  v.  Hamilton  (1874)  49  Ind.  341; 
Kansas  &  T.  Coal  Co.  v.  Galloway 
(1903)  71  Ark.  861,  100  Am.  St  Rep. 
79,  74  S.  W.  621. 

In  Fisher  v.  Hamilton  (bid.)  supra, 
it  appeared  that  the  plaintiff  and  the 
defendant  had,  for  some  years  previ- 
ous to  the  commencement  of  a  prosecu- 
tion for  sure^  of  the  peace,  quarreled 
about  a  road.  The  defendant  was  the 
president  of  a  turnpike  company  that 
was  engaged  in  the  construction  of  a 
road  over  the  plaintiff's  land.  The 
plaintiff  was  opposed  to  the  construc- 
tion of  the  road.  There  was  an  award 
of  a  certain  sum  of  money  as  damages. 
The  president  delivered  this  sum  of 
money  to  a  third  person  to  deliver  to 
the  plaintiff.  While  on  the  premises 
of  the  plaintiff  the  president  of  the 
turnpike  company  passed  along  the 
road  near  the  plaintiff's  house.  After- 
wards, the  third  person  informed  the 
president  that  he  had  come  very  near 
being  shot;  that  while  he  was  passing 
along  the  road  near  plaintiff's  resi- 
dence the  plaintiff  had  a  gun  pointed 
at  him,  but  was  prevented  from  shoot- 
ing hy  his  daughter.  Whereupon 
plaintiff  was  prosecuted.  In  an  action 
for  malicious  prosecution  the  court 
held  that  while  a  person  who  institut- 
ed a  prosecution  on  information 
should  use  due  and  reasonable  dili- 
gence to  ascertain  the  truth  of  the 
charge  preferred,  still  the  failure  to 
do  so  did  not  constitute  want  of  prob- 
able cause,  especially  where  the  in- 
quiry would  expose  him  to  danger.  It 
was  said :  "The  law  is  quite  well  set- 
tled tiiat,  where  a  prosecution  is  com- 
menced upon  information,  the  person 
instituting  it  should  use  due  and  rea- 
sonable diligence  to  ascertain  the  truth 
of  the  charge  preferred ;  and  there  are 
cases  where  the  law  would  require  the 
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person  preferring  the  charge  to  make 
inquiry  of  the  accused  party.  Such 
was  the  rule  laid  down  in  Lacy  v. 
Mitchell  (1864)  23  Ind.  67,  which  was 
a  prosecution  for  larceny  of  com.  But 
we  do  not  think  that  such  a  rule  should 
be  applied  in  a  case  like  the  present 
.  .  .  The  prosecution  for  surety  of 
the  peace  was  based  upon  the  grounds 
that  appellant  feared  t^at  appellee 
would  injure  him  by  violence,  and 
would  injure  his  property.  While  it 
was  the  duty  of  ttie  appellant,  by  rea- 
sonable inquiry  to  satisfy  himself  that 
he  was  in  danger  of  being  injured  by 
violence,  or  of  having  his  property  in- 
jured, we  think  he  was  not  required 
to  expose  himself  to  danger  by  inquir- 
ing of  the  man  whom  he  feared  wheth- 
er he  had  attempted  to  shoot  him,  and 
whether  he  intended  to  injure  him  by 
violence,  or  injure  his  property.  Such 
a  requirement  would  be  unreasonable 
and  dangerous.  The  appellant  was 
not  thus  required  to  hazard  his  per- 
son, life,  or  property.  This  would 
render  nugatory  a  prosecution  for 
surety  of  the  peace,  which  was  de- 
signed to  prevent,  and  not  to  incite, 
violence.  .  .  .  The  material  and 
controlling  question  in  the  case  was 
whether  the  appellant  had  probable 
cause  for  instituting  the  prosecution 
for  surety  of  the  peace.  It  is  very 
obvious  that  the  second  instruction 
injuriously  affected  the  appellant;  for 
by  that  the  jury  were  told  that,  in  de- 
termining the  question  of  whether 
there  was  probable  cause,  they  should 
consider  whether  the  appellant  had 
ascertained  by  inquiry  of  plaintiff 
whether  he  had  threatened  to  injure 
him  or  his  property,  and  whether  he 
had  attempted  to  shoot  him  and  was 
prevented  from  so  doing  by  the  inter- 
ference of  the  daughter  of  the  ap- 
pellee. As  we  have  seen,  the  appel- 
lant was  only  required  to  use  such 
diligence  as  a  reasonably  prudent  man 
would  use  under  such  circumstances, 
to  ascertain  the  truHt  of  his  suspi- 
cions, and  that  it  vrould  be  an  act  of 
foolhardiness,  which  means  courage 
without  sense  or  judgment,  and  mad 
rashness,  for  a  person  who  appre^ 
hended  personal  violence  from  another 
to  go  to  such  person  and  inquire  what 


his  intentions  were.  If  he  should  go 
unarmed,  he  would  place  himself  at  the 
mercy  of  his  enemy,  and  if  he  went 
armed,  the  chances  would  be  that  he 
would  precipitate  a  difficulty,  instead 
of  avoiding  one,  as  was  the  manifest 
purpose  of  the  statute." 

In  Kansas  &  T.  Goal  Co.  v.  Galloway 
(Ark.)  supra,  it  was  held  that  a  prose- 
cuting witness  was  under  no  duty  to 
go  to  the  enemy's  camp  to  gain  infor- 
mation. The  court  said:  "It  is  im- 
plied in  the  seventh  instruction  given 
by  the  trial  court  that  the  prosecutor 
in  the  former  case  before  the  Federal 
court  could  have  ascertained  addition- 
al facts,  that  is,  facts  going  to  show 
that  the  town  marshal  and  his  posse, 
in  their  encounter  with  Evans  and  Bat- 
tles at  the  bridge  on  the  night  of  the 
8d  of  July,  were  acting  in  the  perform- 
ance of  official  and  public  duty  in  this, 
that  they  were  endeavoring  to  arrest 
Evans  for  then  and  there  carrying  a 
pistol,  and  that  Evans  and  his  friend 
Battles  were  resisting  the  arrest. 
The  instruction  is  manifestly  given  on 
tiie  theory  that  by  reasonable  diligence 
the  prosecution  in  the  contempt  case 
could  have  ascertained  tiiese  facta 
from  the  marshal,  and  probably  one 
Willis,  a  bystander.  The  marshal  and 
those  acting  with  him  were  alleged  to 
have  been  in  a  conspiracy  to  maltreat 
Evans  because  he  was  in  the  employ 
of  the  prosecutor  company,  and  in  this 
way  what  one  did  the  other  did,  in 
furtherance  of  the  common  purpose, 
and  all  were  jointly  responsible  for  the 
unlawful  acts  of  each  other.  This  be- 
ing the  state  of  the  case,  it  seems  that 
it  was  not  incumbent  upon  the  prose- 
cutor to  go  into  the  enemy's  camp  as 
a  spy  to  either  ascertain  his  defense 
or  gain  information  for  his  own  use  in 
the  contemplated  prosecution.  .  .  . 
There  is  nothing  in  the  evidence  to 
show  that  the  prosecutor  in  the  con- 
tempt case  had  any  information  as  to 
what  the  man  Willis,  who  appears  to 
have  been  the  only  disinterested  look- 
er-on at  the  affair  of  the  3d  of  July, 
knew  or  would  testify  in  that  trial,  and 
nothing  that  made  it  their  duty  to 
make  further  inquiries.  In  fact, 
Willis's  presence  on  the  occasion 
seems  not  to  have  been  known  to  the 
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prosecution  until  the  trial.  The  prose- 
cutors,  therefore,  were  und^  no  obli- 
gation to  inquire  of  him." 

Om  Failure  to  exhaust  all  aourcea  of 
informatton. 

It  doe^  not  show  a  want  of  probable 
cause  for  a  person  to  fail  to  exhaust 
all  sources  of  information  before  in- 
stituting a  proceeding.  Johnson 
Southern  P.  Co.  (1910)  157  CaL  833, 
107  Pac.  611;  Dunlap  v.  New  Zealand 
F.  &  M.  Ins.  Co.  (X896)  109  CaL  866, 
42  Pac.  29. 

In  Johnson  t.  Southern  P.  Co.  (Cal.) 
snpra,  it  appeared  that  the  plaintiff 
was  criminally  prosecuted  by  the  de- 
fendant company  for  altering  a  rail- 
way ticket  with  the  intent  of  defraud- 
ing the  company.  On  a  certain  line 
of  the  defendant  there  were  certain 
stop-over  privileges  granted  on  re- 
quest to  the  conductors  on  that  line. 
On  request,  the  conductor  would  in- 
sert in  the  blank  space  for  that  pur- 
pose, the  name  of  the  town  where  the 
passenger  wished  to  stop  over.  There 
was  also  a  custom  that  the  passengers 
who  did  not  wish  to  use  the  tickets 
further  could  sell  them.  On  the  occa- 
sion in  question  the  plaintiff  had  sold 
the  ticket  to  another,  who  was  forced 
to  pay  the  fare  on  the  train  because 
the  conductor  took  up  the  ticket  on  the 
ground  that  the  insertion  of  the  stop- 
over was  made  to  defraud  the  com- 
pany. In  an  action  for  malicious 
prosecution  it  was  held  that  the  per- 
son instituting  a  criminal  prosecu- 
tion need  not  exhaust  all  sources  of 
information  before  instituting  the  pro- 
ceedings, if  the  facts  be  such  as  to 
induce  In  the  mind  of  an  ordinarily 
reasonable  person  the  honest  belieuT 
that  a  crime  had  been  committed. 

In  Dunlap  v.  New  Zealand  F,  &  M. 
Ins.  Co.  (CaL)  supra,  it  appeared  that 
plaintiff  had  been  criminally  prose- 
cuted for  embezzlement  by  defend- 
ants, and  at  the  hearing  had  been  dis- 
charged. In  an  action  for  malicions 
prosecution  tiie  court  instructed  the 
jury  that  if  a  person  made  a  full  and 
careful  statement  of  all  the  facts  in 
such  case  as  were  with  due  diligence 
•btainable  to  counsel,  and  was  ad- 
vised by  him  to  institute  proceedings, 
there  was  probable  cause.  Holding 


that  such  instructions  were  erroneous, 
as  a  person  was  not  required  to  make 
an  investigation  of  the  facts  of  the 
crime  committed,  or  to  exhaust  all 
sources  of  information  bearing  upon 
the  facts  within  his  knowledge,  it  was 
said :  "It  is  not  necessary  that  he  shall 
institute  an  investigation  of  the  crime 
itself,  or  seek  to  ascertain  whether 
there  are  other  facts  relating  to  the 
offense,  or  try  to  find  out  whether  the 
accused  has  any  defense  to  the  charge. 
He  is  not  required  to  exhaust  all 
sources  of  information  bearing  upon, 
the  facts  which  have  come  to  his 
knowledge,  for  that  would  be  to  re- 
quire him  to  perform  the  office  of  the 
committing  magistrate,  and  thus 
thwart  the  very  purpose  of  the  law  in 
inducing  him  to  seek  its  Immediate 
vindication  for  crimes  committed 
against  it.  There  are  expressions  in 
some  opinions  to  the  effect  that,  in 
addition  to  the  facts  within  his  knowl- 
edge, he  must  also  have  exercised  rea- 
sonable diligence  to  ascertain  whether 
there  were  any  other  facts  bearing 
upon  the  charge,  but  in  an  extended 
examination  of  the  authorities  we  havo 
not  been  able  to  And  any  case  in 
which  it  has  been  decide  that  such 
diligence  must  be  exercised,  or  where 
the  prosecuting  witness  has  been  held 
liable  for  failure  to  ascertain  whether 
there  were  any  other  facts  bearing 
upon  the  case." 

4L  FaOure  to  tiunrtre  reamon  for  dUh&nor 
of  draft. 

A  failure  to  make  further  inquiries 
of  a  bank  which  dishonored  a  draft 
before  prosecuting  the  drawer  does 
not  eonstitnte  a  want  of  probable 
eanse.  Booraem  v.  Potter  Hotel  Co. 
(1908)  154  Cal.  99,  97  Pac.  65.  In  that 
case  it  appeared  that  plaintiff  pur- 
chased a  letter  of  credit  from  a  bank 
and,  while  staying  at  a  hotel  in  an- 
other city,  asked  if  they  would  accept 
a  draft  on  the  letter  of  credit.  This 
they  agreed  to  do,  and  on  his  leaving 
to  go  to  another  city  he  paid  them  by 
draft  on  the  letter  of  credit  When  he 
left  he  gave  the  name  of  the  hotel-  he 
would  be  at  in  the  other  city.  On  pres- 
entation of  the  draft  to  the  bank  on 
which  the  letter  of  credit  was  drawn 
it  was  dishonored,  with  the  fndorse- 
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ment,  "Has  no  account"  Thinking 
that  they  had  made  a  mistake  the  ho- 
tel authorities  sent  word  to  the  pl-in- 
tlff,  asking  on  what  bank  the  letter  of 
credit  was  drawn.  On  receipt  of  the 
answer  that  the  letter  of  credit  was 
drawn  on  the  bank  to  which  the  hotel's 
bank  had  presented  the  draft,  they 
turned  the  matter  over  to  the  public 
authorities,  who  secured  the  plaintiff's 
arrest  and  incarceration.  Later  the 
hotel  authorities  received  word  from 
the  bank  on  which  the  letter  of  credit 
was  drawn  that  there  had  been  a  mis- 
take and  that  there  were  funds  to  meet 
the  draft.  Whereupon  plaintiff  was 
ordered  to  bje  released.  In  an  action 
for  malicious  prosecution  it  was  con- 
tended on  behalf  of  the  plaintiff  that 
the  hotel  company  should  have  com- 
municated with  the  bank  and  asked 
why  the  check  had  been  dishonored 
before  resorting  to  criminal  proceed- 
ings. The  court  held  that  there  was 
no  want  of  probable  cause  because  the 
defendant's  bank  did  not  communicate 
with  the  bank  on  which  the  letter  of 
credit  was  drawn  and  request  an  ex- 
planation of  the  reason  for  the  dis- 
honor of  the  draft. 

e.  faHwre  to  verify  each  item  of  infor- 
mation. 

It  does  not  show  a  want  of  probable 
cause  for  a  person  to  fail  to  verify 
each  item  of  information  received,  be- 
fore proceeding  thereon.  Gardiner  t. 
Hays  (1887)  24  111.  App.  286;  Birdsall 
v.  Smith  (1909)  158  Mich.  S98,  122  N. 
W.  626. 

In  Gardiner  v.  Maya  (lU.)  supra,  it 
appeared  that  the  father  of  the  in- 
formant had  been  assaulted  and 
robbed.  Later  the  father  told  the  In- 
formant ttiat  another  person  had  told 
him  that  the  plaintiff  had  confessed 
to  this  other  person  that  he  was  the 
perpetrator  of  the  offense.  The  plain- 
tiff was  acquitted  of  the  charge.  In 
an  action  for  malicious  prosecution, 
the  court  held  that  in  determining 
whether  there  was  reasonable  or  prob- 
able cause  for  institutingr  a  criminal 
prosecution,  it  was  not  necessary  to 
verify  the  correctness  of  each  item  of 
information,  but  it  was  sufficient  to 
act  with  reasonable  prudence  and  cau- 
tion in  that  direction.  The  court  said : 


"If  he  [the  informant]  believed  the 
statements  of  his  father  he  was  war- 
ranted in  relying  upon  the  informa- 
tion as  to  what  Camron  would  swear. 
.  .  .  In  determining  whether  or  not 
there  is  sufficient  probable  cause  for 
instituting  a  criminal  prosecution,  it 
is  not  necessary  to  verify  the  correct- 
ness of  each  item  of  information,  but 
it  is  sufficient  to  act  with  reasonable 
prudence  and  caution  in  that  regard. 
It  was  not,  therefore,  necessary  that 
appellant  should  have  gone  in  person 
to  Camron  and  interrogated  him  as  to 
what  he  would  swear  before  acting  on 
what  he  had  learned  as  to  that  fact" 
In  Birdsall  v.  Smith  (Mich.)  supra, 
it  appeared  that  an  employee  in  the 
office  of  the  Dairy  and  Food  Commis- 
sion was  directed  to  make  a  complaint 
against  a  dairyman  based  on  a  report 
of  an  analysis  of  a  certain  quantity  of 
milk  sold  by  him.  The  report  stated 
that  the  milk  was  contained  in  a  half- 
pint  bottle,  and  also  stated  that  the 
analysis  made  by  the  state  analyst 
showed  the  milk  to  be  adulterated. 
The  milk  submitted  to  the' analyst  was 
in  fact  contained  in  a  pint  bottle.  In 
an  action  for  malicious  prosecution 
the  court  held  that  as  the  certificate 
reporting  the  analysis  was  prima  facie 
evidence  of  adnlteration,  the  employee 
was  not  required  to  make  an  investiga- 
tion before  prosecuting  the  accused. 

/.  Voilure  to  inquire  whether  auspe€^ed 
person  can  prove  alfbi. 

A  failure  to  make  inquiries  of  the 
suspected  person  or  members  of  his 
family  as  to  whether  the  suspect  could 
prove  an  alibi  does  not  constitute  a 
want  of  probable  cause.  Miller  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1890)  41  Fed. 
898.  In  that  case  it  was  contended, 
among  other  things,  that  the  prosecut- 
ing witness  should  have  gone  to  the 
plaintiff's  house  and  inquired  of  him 
whether  he  burned  the  house,  and 
whether  he  could  prove  an  alibi  by  his 
two  daughters.  The  court  held  that 
it  was  not  incumbent  upon  the  prose- 
cuting witness  to  make  such  inquiry, 
saying:  **The  law  of  self-preserva- 
tion, the  instinct  of  human  nature  it- 
self, would  lead  a  man  to  believe  that 
the  party  thus  accused,  even  if  guilty, 
would  say  he  was  not  guilty,  and  that 
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he  might  resort  to  the  common  de- 
fense, in  such  cases,  of  an  alibi.  The 
law  would  not  exact  of  the  prosecuting 
witness  such  diligance  and  vigilance 
as  to  do  a  thing  which  no  reasonable 
man  ander  like  circumstances  would 
do.  No  man,  in  working  up  a  case, 
goes  to  the  party  accused  to  see  if  he 
is  guilty,  but  ordinarily  keeps  his  in- 
vestigation to  himself.  He  does  not 
let  the  party  suspected  know  of  the 
investigation,  for  fear  he  may  escape, 
until  he  is  ready  to  have  the  xapiaa 
served  upon  him." 

Fmllure  to  demand  explmnaUon  •f 
iuxmsed. 

A  prosecutor  is  under  no  du^  to 
call  on  the  accused  and  demand  an 
explanation  before  instituting  a  prose- 
cution. A  failure  to  do  so,  therefore, 
does  not  show  a  want  of  probable 
cause.  Spitzer  v.  Friedlander  (1899) 
14  App.  (D.  C.)  566;  Bechel  v.  Pa- 
cific Exp.  Co.  (1902)  65  Neb.  826,  91 
N.  W.  853;  Davenport  v.  New  York 
C.  &  H.  R.  R.  Co.  (1912)  149  App.  Div. 
432,  134  N.  Y.  Supp.  468;  Renton  v. 
Gallagher  (1910)  19  Manitoba  L.  R. 
478. 

In  Spitzer  v.  Friedlander  (D.  C) 
supra,  it  appeared  that  a  trusted  em- 
ployee of  the-  defendant  had  been 
prosecuted  by  him  for  embezzlement. 
The  employee  had  been  playing  the 
races  and  associating  with  a  woman 
of  questionable  character.  The  re- 
ceipt of  this  knowledge  aroused  the 
defendant's  suspicions,  who  thereafter 
kept  a  strict  watch  on  the  employee, 
and  finally  lodged  the  complaints  here 
complained  of.  The  court  held  that, 
while  there  may  be  certain  cases  where- 
in a  person  instituting  a  prosecution 
should  make  inquiries  or  demand  an 
explanation  of  the  person  suspected, 
such  duty  would  not  be  imposed  when 
the  knowledge  thus  obtained  would 
have  no  effect  on  the  mind  of  an  ordi- 
narily cautious  man  as  to  the  sus- 
pected person's  guilt. 

In  Bechel  v.  Pacific  Exp.  Co.  (1902) 
65  Neb.  826,  91  N.  W.  853,  it  appeared 
that  there  were  gross  irregularities  in 
the  department  under  plaintifTs 
charge,  and  that  the  plaintiff  took  no 
steps  to  investigate  them.  The  prose- 
cuting witness  knew  also  that  plain- 


tiff was  a  promoter  of  a  mining  ven- 
ture in  which  some  of  the  company's 
money  had  been  diverted  by  a  clerk 
under  the  plaintiff.  A  change  in  the 
company's  office  was  followed  by  a 
corresponding  change  in  the  officers 
of  the  mining  venture.  It  also  ap- 
peared that  plaintiff  testified  that  he 
knew  that  one  of  the  clerks  was  a  de- 
faulter, but  the  clerk  had  promised  to 
adjust  the  matter  with  the  president 
of  the  compciny,  and  that  he  thought 
that  the  abstractions  made  by  an- 
other cleA  to  use  in  the  mining  ven- 
ture were  only  temporary,  and  that 
•they  were  being  made  good  by  that 
clerk.  The  court  held  that  while  there 
might  be  cases  in  which  it  would  be 
necessary  to  call  upon  the  person  sus- 
pected for  an  explanation  before  insti- 
tuting criminal  prosecutions,  still  such 
is  not  the  case  where  there  was  no 
reason  to  believe  that  the  explanation 
of  the  suspected  person,  when  ob- 
tained, would  materially  alter  the 
opinion  produced  by  the  information 
already  received.  It  was  said :  "There 
may  be  cases  in  which  it  would  be 
necessary,  under  this  requirement,  to 
call  upon  the  person  suspected  to  give 
an  explanation.  But  such  course  need 
not  be  taken  as  a  general  rule.  In 
many  cases  it  would  obviously  be  on- 
reasonable  to  suppose  that  any  good 
could  result,  and  unless  such  an  in- 
quiry would  be  reasonable  under  the 
particular  facts,  it  ^  not  necessary. 
Thus  one  who  contemplates  proceed- 
ings to  bind  another  over  to  keep  the 
peace  is  not  required  first  to  go  to  sueh 
person  and  inquire  as  to  his  intentions. 
.  .  .  The  same  view  must  be  taken 
where  there  is  no  reason  to  believe 
that  the  explanation  of  the  person 
fluspected  of  a  crime,  when  obtained, 
would  materially  alter  the  opinion  pro- 
duced by  information  already  ac- 
quired." 

In  Davenport  v.  New  York  C.  &  H.  R. 
R.  Co.  (1912)  149  App.  Div.  432,  184 
N.  Y.  Supp.  458,  it  appeared  that  for 
some  time  articles  of  clothing  aritt 
other  things  had  been  stolen  from 
freight  cars  in  defendants  yards.  An 
employee  engaged  in  the  investigation 
of  such  thefts  obtained  confessions 
from  some  of  the  thieves.  These  con- 
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fe^sions  implicated  the  plaintiff, 
whereupon  the  plaintiff,  a  brakeman  in 
the  employ  of  the  defendant  railroad, 
was  criminally  prosecuted.  It  was 
held  that  the  investigator  was  not 
called  upon  to  call  on  the  plaintiff  and 
demand  an  explanation. 

In  Renton  v.  Galla^rher  (Manitoba) 
supra,  it  appeared  that  there  was  a 
considerable  loss  in  a  store  managed 
by  plaintiff  and  controlled  by  a  ilrm  of 
which  defendant  was  a  member.  In 
other  stores  operated  by  the  same  firm 
ttiere  were  large  profits.  In  order  to 
ascertain  the  cause  of  the  loss  in  this 
store  the  firm  employed  a  firm  of  de- 
tectives, who  placed  a  detective  in  the 
store  as  a  salesman.  Daily  reports 
were  made  to  the  firm,  which  laid  the 
facts  before  its  counsel.  By  the  de- 
tective's reports  it  appeared  that 
plaintiff  sold  food  to  persons  to  whom 
no  credit  was  to  be  extended.  Plain- 
tiff kept  a  record  of  these  credit  sales 
on  a  pad  which  he  kept  in  his  pocket. 
The  persons  to  whom  a  credit  was 
extended  in  this  way  settled  periodi- 
cally, but  no  money  was  turned  over  to 
the  cashier.  In  an  action  for  mali- 
cious prosecution  it  was  contended 
that  defendant  should  have  called  on 
plaintiff  for  an  explanation.  It  was 
held  that  the  failure  to  demand  an 
explanation  of  plaintiff  did  not  impair 
defendant's  right  to  rely  on  probable 
cause. 

h.  Failure  to  fttvwiNsMite  reputation  of 

informant. 

If  information  ia  suflRcient  to  con- 
stitute probable  cause,  the  fact  that 
tile  prosecutor  fails  to  inquire  into  the 
informant's  reputation  for  veracity 
does  not  deprive  him  of  justification. 
Widmeyer  v.  Felton  (1899)  95  Fed. 
926;  Miller  v.  Chicago,  H.  ft  St.  P.  R. 
Co.  (1890)  41  Fed.  898;  Jordan  v.  Ala- 
bama G.  S.  R.  Co.  (1886)  81  Ala.  220, 
S  So.  191. 

In  Widmeyer  v.  Felton  (Fed.)  su- 
pra, it  appeared  that  for  some  time 
cars  at  a  certain  station  had  been 
broken  into  and  materials  were  stolen 
therefrom.  A  person  was  hired  as  a 
q;>ecial  detective  to  hunt  up  the  perpe- 
tirators  of  the  crime.  The  special  de- 
tective thereafter  obtained  informa- 
tion involving  the  plaintiff  herein,  and 


laid  it  before  the  division  superintend- 
ent, who  directed  him  to  lay  the  matter 
before  the  company  counsel.  The 
company  counsel  thought  there  were 
reasonable  grounds  for  a  prosecution 
of  the  plaintiff,  but,  to  be  sure,  direct- 
ed the  special  detective  to  lay  tiie  mat- 
ter before  the  county  attorney,  and  in- 
quire if  he  thought  it  sufficient  to 
institute  a  prosecution.  The  county  at- 
torney, after  questioning  the  detective, 
decided  that  there  was  sufficient 
ground  to  prosecute  plaintiff,  where- 
upon criminal  proceedings  were  insti- 
tuted against  the  plaintiff,  and  fol- 
lowed up  until  the  plaintiff  was  «e- 
quitted.  In  an  action  for  malicious 
prosecution  against  the  receiver  of  the 
railroad,  it  was  held  that  the  attorney 
was  not  in  fault  in  failing  to  investi- 
gate the  character  of  the  detective, 
and  that  a  verdict  for  the  deftaidant 
should  be  directed. 

In  Miller  v.  Chicago,  M.  ft  St.  P.  R. 
Go.  (1890)  41  Fed.  898,  it  appeared 
that  an  official  of  the  defendant  rail- 
road had  prosecuted  the  plaintiff  for 
arson.  A  station  of  defendant's  was 
set  afire,  and  there  was  certain  evi- 
dence implicating  the  plaintiff.  The 
bill,  on  presentation  to  the  grand  joiy, 
was  ignored.  In  an  action,  for  mali- 
cious prosecution  it  was  contended 
that  if  the  prosecuting  witness  had 
used  reasonable  diligence  he  would 
have  discovered  that  the  informant's 
reputation  as  to  veracity  in  the  neigh- 
borhood was  bad.  The  court  held 
that  there  was  no  duty  on  the  prose- 
cuting witness  to  make  investigation 
of  the  informant's  reputation  for 
truthfulness. 

In  Jordan  v.  Alabama  6.  S.  R.  Co. 
(Ala.)  supra,  it  appeared  that  tiie 
plaintiff  had  been  criminally  prose- 
cuted by  the  defendant  for  attempting 
to  wreck  a  train  by  tearing  up  a  por- 
tion of  the  rail.  In  an  action  for  mali- 
cious prosecution  the  plaintiff  request- 
ed the  court  to  charge,  among  other 
things,  that  if  the  defendants  could,  by 
the  exercise  of  reasonable  diligence 
and  prudence,  have  ascertained  that 
the  informants  who  implicated  the 
plaintiff  in  the  offense  were  men  of  bad 
character  for  truth  and  veracity,  and 
that  there  was  a  failure  to  exercise 
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luch  diligence  and  prudence  before 
eommunicating  such  facts  to  counsel, 
titere  was  therefore  want  of  probable 
cause.  The  court  held  that,  in  the  ab- 
sence of  some  fact  or  circumstances 
calculated  to  arouse  suspicion,  a  per- 
son's reputation  as  to  truth  and  ve- 
raci^  is  good,  and  therefore  the  de- 
fendant's failure  to  investigate  the  in- 
formants' veracity  did  not  constitute 
lack  of  probable  cause. 

i,  VaOMre  to  investigate  rvpttCoMon  of 
moeuaed. 

Where  an  inquiry  into  the  character 
of  the  accused  would  not  be  more  fa- 
vorable to  him  than  the  information 
already  received,  a  failure  to  make  an 
inquiry  or  an  investigation  of  the  ac- 
cused's character  does  not  constitute 
a  want  of  probable  cause.  Smith  v. 
Glynn  (1912)  —  Bio.  App.  — ,  144  S. 
W.  149;  Malloy  v.  Chicago,  M.  &  St  P. 
R.  Go.  (1914)  34  S.  D.  830,  148  N.  W. 
698. 

In  Smith  v.  Glynn  (Mo.)  supra,  it 
appeared  that  the  day  after  the  de- 
fendant and  his  wife  were  divorced  in 
Kansas  she  married  the  plaintiff  in 
Missouri.  By  the  laws  of  Kansas  a 
divorce  did  not  become  effective  until 
six  monttis  after  the  decree,  and  a  di- 
vorced person  who  married  within  that 
time  was  guil^  of  bigamy.  The  de- 
fendant thereupon,  on  the  advice  of  a 
reputable  attorney,  prosecuted  his 
former  wife  and  the  plaintiff.  The 
trial  resulted  in  an  acquittal  of  the 
woman,  and  the  action  was  dismissed 
a^nst  the  plaintiff.  On  a  motion  for 
rehearing  of  an  action  for  malicious 
prosecution,  it  was  contended  that 
defendant  should  have  made  inquiries 
as  to  the  plaintilTs  character.  Th« 


court  held  that  inasmuch  as  a  further 
inquiry  into  the  plaintiff's  character 
could  not  be  favorable  to  him,  as  such 
information  would  not  have  persuaded 
a  reasonable  man  that  plaintiff  was 
incapable  of  committing  a  crime,  the 
failure  to  make  the  investigation  did 
not  charge  the  defendant  with  pro- 
ceeding without  probable  cause. 

In  Malloy  v.  Chicago,  M.  &  St.  P.  R. 
Go.  (1914)  84  S.  D.  330,  148  N.  W.  698, 
it  appeared  that  an  employee  of  a  rail- 
road company  was  charged  with  the 
theft  of  coal.  In  an  action  for  mali- 
cious prosecution  it  was  contended 
that  the  detective  of  the  company 
should  have  investigated  the  accused's 
character  before  instituting  the  pro- 
ceedings. It  was  held  that  the  detec- 
tive was  not  at  fault  for  not  making 
further  inquiries,  having  made  some 
which  showed  that  the  plaintiff  was  a 
drinking  man. 

In  Christian  v.  Hanna  (1894)  68  Mo. 
App.  37,  it  appeared  that  coal  had  for 
some  time  been  stolen  from  a  coal 
dealer's  cars.  The  coal  dealer  direct- 
ed one  of  his  employees  to  keep  watch. 
On  being  informed  by  the  employee 
that  a  person  was  then  taking  coal 
from  the  yard,  the  coal  dealer  followed 
the  plaintiff,  who  was  then  hauling 
coal  from  the  yard  to  his  house.  The 
coal  dealer  then  learned  his  name  and 
had  him  prosecuted.  The  court  held 
that  the  failure  of  the  coal  dealer  to 
investigate  the  character  of  the  plain- 
tiff did  not  constitute  a  want  of  prob- 
ahle  cause,  when  he  was  informed  by 
one  upon  whom  he  had  a  right  to  rely 
that  Ms  property  had  been  stolen,  who 
had  then  shown  the  alleged  thief  with 
the  property  in  his  possession. 

ILC.  L. 
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ABANDONKENT. 
Of  operation  of  street  railway,  tee  Gab- 

BIERS. 

Of  homestead,  see  Homestead. 

tfriminal  reaponsibiUty  of  one  atdti^  and 
abeiHng  uban^mmetU  of  ehUd* 
0-789. 


ABATEMENT. 

Of  nviaance,  see  Nuisances. 


ABATEBCENT  AlTD  REVIVAI* 

Necessity  of  plea  in  abatement  to  raise 
question  of  Jurisdiction.  6-961. 

Abatement  by  death  of  action  for  personal 
InJoriei.  6-990. 


ABOBTIOK. 


CMmlnal  responafMllty  of  one  on  whom 
oAoHlon  Is  committed  for  con8p<r> 
^mg  $o  commit  the  crime,  S—78St 


ABSTRACTS. 


Z/UhUOy  of  attorney  passing  defective 
UtU,    O^iaSO  (oaee  p.  1380) . 


ABUSE. 

As  ground  for  divorce,       Divorce  and 
Separation. 


ABUSE  OF  PBOOESK. 

Measure  of  damages  for.  see  Damaobb. 
As  to  malicious  proseettMon,  see  Malicious 

PSOSECUnON. 


ABUSIVE  LANOUAOE, 

CtvU  UaMltty  /or  tieing.   t^lBSe  (cam 
p.  1888). 


ABurmro  owbebb. 

UabiUty  for  injury  by  defeot  2b  sizaefe 
ddewalk,  see  HiGHWAVB. 


AOOEUBATiOH. 


Acceleration  daiue  fn  mortgage,  sss  Ki 

OAOE. 

Of  remainder,  see  Wnis. 


AOOBPTAHCB: 


Of  dedication,  see  Dboicatiom. 
Ot  gift,  see  Gift. 


ACCESS. 

mght  of  one  whose  aooese  hy  means  of 
a  right  of  toay  or  brancA  read  te  a 
highvmy  is  interfered  tcith  by  an 
obstruction  in  th«  htttcr.  OSSOO 
(ease  p.  198) . 


The  dash  In  esoh  eltatiim  stands  for  A.I1.K. 
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AOCOUNTZNG. 

By  personal  representative,  see  EXEGUTOBS 

AND  Administrators. 
By  ^ardian,  see  Guardian  and  Ward. 
Between  partners,  see  Pabtnersbif. 


AOOOITHTS. 

Tnterest  on.  Bee  Interest. 


AOQinESOENOB. 

Betoppel  by,  see  Estoppel. 


ACTION  OB  SUIT. 

Abatement  of,  see  Abatbhekt  and  Re- 
vival. 

Assignability  of  ri^ht  of  action,  see  As- 
signment. 

Right  of  action  by  or  against  execator  or 
administrator,  see  Executors  and  Ad- 
ministrators. 

By  husband  or  wife,  Husband  aho 
Wife. 

Against  receiver,  see  Receivebs. 
Venue  of,  see  Venue. 

Action  as  me  on  contract  or  in  tort 
6-1100,  1117. 


A]>JOXinNO  XtAMDOVnfESM, 

Respective  rights  as  to  oil  in  ground,  sea 
Mines. 

Dnty  of  property  owner  to  protect  neigfa- 
bor  from  loss.  6-411. 

Bight  to  deprive  owner  of  l«ritimate  use 
ai  his  property  because  it  may  esuse 
aB  injury  to  his  neighbor.  6-411. 


ADMINZSTIIATIOM. 

Of  decedent's  estate,  see  EXHUTOBS  AND 

Administrators. 


ADOFTIOH. 

Of  chad,  see  Parent  and  Chilk 


ADUZ.TEBT. 


Bctding  single  person  tcho  has  oarnal 
intercourae  toith  married  person  of 
the  opposite  sex  guilty  of  aiding  and 
abettinir  aduUery.  6^788. 

Wmterecd  disease  as  evtdence  of  aduUery. 
S-1090. 


AS  VAI.OKEM  TAX. 

See  Taxes. 


ADVEBSB  70SSE8BI0M. 

Easement  by  prescription,  see  Easements. 
Establishment  of  highway  by  prescription 
or  user,  see  Highways. 

Sufficiency  of  evidence  to  establish  adverse 
possession  of  real  estate.  5-42S. 

Possession  under  color  of  title.  5-423. 

Sufficiency  of  mere  lapse  of  time  without 
proof  of  hostile  holding.  6-1385. 


ADVEBTISnre. 


Permitting  revocation  of  dentist's  license 
for  advertising  with  view  to  deceiving 
public.  5-S4. 


AFFIDATIT. 


For  arrest  in  extradition  proeeedini^ 
ExnuDiTioN. 


AFTEB-ACQUIRED  PROPEBTT. 
As  subject  to  mortgage.  5-391. 


ADMI88IOMS. 

As  evldettce,  see  Etidbnce. 
^  demurrer,  see  Pi^ADiNa 


ADOPTED  STATUTES. 

Coastructioa  of,  see  Statutes. 


AZDINO  AND  ABETTING. 

See  Criminal  Law. 


AMBIOUITT. 


In  insurance  contract,  see  Insurani 

In  statutes,  see  Statutes. 


Heavy  Italic  type  is  used  for  annotations;  roman  type  for  oases. 
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AMEKDXEKTB, 

Of  Constitution,  see  Constitutional  Law, 
Of  record  in  criminal  case,  see  CBIHIHA& 
Law. 

Of  BtatateB.  see  STATUTEa 


AlflMALS. 


Transportation  of,  see  GabrieS& 

Fright  at  horse,  see  Hobses. 

Measure  of  damage  for  injury  to,  result 
ing  in  death.  6-149. 


ASmrAX.  RESTS. 
See  INTBBIST. 


AHBWBB. 


Sea  PuADiHa. 


AHTEinTFTIAL  OOHTRAGT. 

See  Husband  and  Wifb. 


ANTICIPATED  IHJITRT. 

Injunction  to  prevent,  5-915. 


ANNULMENT. 
Of  marriage,  see  Marriage. 


APPEAL  AND  EBROA, 
Im  seaeimli  zlcht  to  appeal* 

For  certified  questions,  see  Casus  Cnen- 
nsD. 

Riffht  to  appeal  from,  order  releaMng  one 

4n  extradition  proceedingm,  0—1169 
(case  p.  11S2). 

Finality  of  rulings  on  demurrer.  6-8^8. 

Jarifldletian  of  partlewlar  owtsi 

Jurisdiction  of  circuit  court  upon  appeal 
from  county  court.  6-1&8S. 

Tranifer  of  oanser  effeotf  tlnio* 

Fenden<^  of  appeal  from  jttdgm^t  aa 
a/fecttnff  right  to  enforce  ti  in  anoth- 
er state.   S~1369  (ease  p.  1261)  . 


What  law  determines  status  of  judgment 
during  pendency  of  appeal  where  at- 
tempt is  made  to  enforce  it  in  other 
state.  6-1261. 

Effect  on  time  for  appeal  of  statute  giving 
appellant  ten  days  in  which  to  serve 
notice  of  appeal  after  service  on  him 
of  written  notice  of  order  from  which 
the  appeal  ia  taken.  6-1152. 

Reoord. 

Deciding  questions  on  appeal  upon  what 
appears  in  the  record  regardless  of 
.  view  by  jury.  5-276. 

Befttsal  to  consider  error  in  suhmitting 
question  of  probable  cause  to  juiv 
when  instructions  are  not  in  the  rec- 
ord. 6-1090. 

Objeetlona  and  exoeptloni. 

fiefusal  to  consider  disallowance  of  com- 
missions to  administrator  based  upon 
a  commissioner's  report  to  which  no 
exceptions  were  taken.  5-619. 

(PreswBptiona. 

Presnmption  on  review  of  exteadition 
proceedings,  of  sufficiency  of  showing 
upon  which  warrant  for  arrest  was 
issued.  6-1162. 

Sight  of  plaintiff  nonsuited  at  close  of 
case  to  most  favorable  inferences  de- 
dnciUe  fnnn  evidenoek  5-1896. 

IMaevetloiuurj  matteH; 

Befueal  of  continuance  in  criminal  trtol, 
asked  for  on  account  of  octywrreOce 
duHnff  tridit  as  abuse  of  discretion. 
0-924  (ease  p.  SOS)  . 

Qvestlons  not  raised  below. 

Befusal  to  consider  question  not  raised  in 
lower  court.  6-156. 

Bight  of  appellate  court  to  consider  ques- 
tion of  jurisdiction  where  evidence  re- 
lating to  it  was  admitted,  though  no 
plea  in  abatement  was  filed.  6-951. 

Bight  of  bank  sued  for  amount  of  checks 
paid  on  forged  indorsements,  to  za^ 
for  first  time  on  appeal  objection  tiiat 
checks  were  not  returned  to  It. 
6-1193. 

Bnove  walrod  w  ensed  below. 

Waiver  of  motion  for  nonsuit  because  at 
insufficiency  of  evidence.  6-1098. 

RoTlew  of  faota. 

Bight  of  appellate  court  to  compare  testi- 
mony of  different  witnesses  te  deter- 
mine disputed  fact.  5-805. 

Befusal  to  mstnrb  finding  on  cenfiieting 
evidence.  6-1013. 

Effect  of  verdict  to  conclude  questioik 
whether  one  used  abusive  language 
as  alleged  in  complaint.  5-1283. 

Finding  as  to  negligence  of  maker  with  re- 
spect to  checks  which  will  absolve 
bank  from  liability  for  paying  them 
on  forged  indorsements.  5-1133. 


The  dash  in  eaeb  citation  standi  for  A.Zi.R. 
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Findings  of  fact  by  chancellor.  6-1426. 
Review  of  refusal  to  make  requested  find- 
ings of  fact  in  equity  case.  6-1426. 

Wkmt  errors  warramt  xsrwraaL 

Refusal  of  continuance  in  criminal  oase 
aaked  for  on  account  of  occurrence 
during  trial  as  prejudicial  error, 
0-014:  (oaae  p.  OOS)  . 

Rulings  on  demurrer.  6-102. 

—  mm  to  eridMieo. 

Error  without  prejudice.  6-805. 

Admission  of  unnecessary  evidence  to  es- 
tablish truth  of  allegation  which  stat- 
ute required  to  be  taken  as  true  in 
absence  of  verified  denial.  5-1637. 

Exclusion  of  question  to  defendant  as  to 
admissions  made  by  him,  where  he 
had  already  denied  facts  assumed  in 
the  question,  and  persons  to  whom  ad- 
misuons  were  aUc^d  to  have  been 
made  were  not  questioned.  6-1237. 

—  as  to  iaatraotloiu. 

Instruction  embodying  applicable  law  in 
an  abstract  form.  5-201. 

Instruction  directing  jury  to  find  accused 
guilty  if  certain  state  of  facts  is  true 
and  excluding  from  their  considera- 
tion a  good  defense  relied  on  by  him. 
6-1247. 

Failure  to  instroet,  where  no  inatroctfaHi 
is  requested.  6-1121. 

—  as  to  Jury. 

Permitting  photographs  excluded  from  evi- 
dence to  go  into  the  jury  room. 

5-1320. 

—  aa  to  flKdlBca  or  Tordlot. 

Effect  of  wrong  reason.  6-1162. 

JmAsnent. 

Opinion  handed  down  in  case  remanded  for 
further  proceedings  as  the  law  of  the 
ease.  6-1213. 


ORTS,  ANNOTATED.         B6  AJJ.R. 

Absence  of  appropriation  as  defense  to 
mandamus  to  compel  payment  of  sal- 
ary of  puMlo  officer  or  employee. 


ARRAIGNMEHT. 

Of  accused,  necessity  of.  6-1121. 

Entry  nunc  pro  tunc  upon  record  of  crimi- 
nal case  after  expiration  at  term,  to 
■how  arraignment  of  accnnd.  6-1121. 


ARREST. 

Of  passenger,  see  CABaiBRS. 

Measure  of  damages  for  illefl;al  arreat»  see 

Damages. 

Of  fugitive  from  justice,  see  EzntADrmw. 

Aifry  and  eeandk  of  pretnlses  for  pur- 
pome  of  erresHng  one  tHfheut  eaarsfc 
mtrront.  S—2e3  (case  p.  361) . 

Wrongful  arrest  of  owner  property  left 
in  exposed  position  as  proximate  cauae 
of  its  loss  Uirough  theft.  6-868. 


ARSOH. 

Criminal  responsibility  of  one  co-operat- 
ing in  offense  of  arson  which  he  tm 
incapable  of  committing  personal^. 


ASSETS- 

Of  decedent's  estate,  see  EzECUTOBS  AMB 

ADMINISTaATORS. 


APPOurrMEirr. 

Of  administrator,  see  ExECtmna  and  Ad- 

HINtSTRATORS. 

Power  of,  see  Powers. 


APPORTIONMENT. 

Of  election  districts,  see  Elbcron  Dm- 

WCTS. 


APPROPRIATIONS. 

Of  public  money,  for  what  purpose  al- 
lowed, see  Public  Moneys. 


ASSIGNMENT. 

In  ceneral. 

Validity  of  assignment  by  bankropt,  eee 

Bankbuftcy. 
Of  negotiable  paper,  see  Bnxs  and  Notes. 
Check  as  assignment,  see  Checks. 
Of  corporate  stock,  see  GORFOHATIONS. 
Of  insurance  policy,  see  Xnsubangs. 

Of  mortgage,  see  HoBTOAlB.   

Effect  in,  on  right  of  actfam,  aes  Partibs. 

AssigndbaHy  of  right  of  aoHon  ex  delieto 
for  injury  to  proper^,  as  affected  6y 
statute,   a-iao  (ease  p.  194). 

Sufficiency  as  against  general  demurrer 
of  alie^tion  of  assignment  of  choaes 

in  action.  5-124. 


HeavT  italic  type  im  naed  for  annotatioiiB;  roman  type  for  cases. 
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Mffeet  of  NegoUable  iwOrumenta  Laic 
tifNm  the  theory  as  to  a  check  being 
on  equitable  assignment  of  the  draw- 
er's funde.   0-1607  (case  p.  iOOS). 

BIskti  and.  ISaMUtlM  of  partlea. 

Liability  of  assignee  of  negotiaUe  paper, 

see  Bnx8  and  Notes. 
Assignee's  right  of  action,  see  Pabties. 

Rights  of  assignee  or  receiver  of  insolvent 

corporation.  6-79. 
Kstoppel  of  one  who  avoids  liability  on  a 

contract  to  an  alleged  assignee  on  the 
•  ground  that  no  assignment  had  been 

made  to  set  up  the  alleged  assignment 

as  a  defense  in  a  sabsequent  action* 

6-1602. 


AniomcBiiTs  roB  OttEDiroits. 

Am  to  bankruptcy  matters,  see  Bank- 

BDFTCY.  ' 


ASSOOXATION*. 

Capacity  of  voluntary  associations  to  act 
as  trustee.  5-1172. 


NOTES  AND  CASES.  1709 

XMMi^f  of  lOternev  puaaing  OafeeUve 
title,  e-iaso  (oaae  p.  laatt) . 

Provision  in  contract  of  law  partnership 
that  in  case  of  dissolution  certain 
members  are  to  have  no  interest  in 
the  outstanding  accounts.  5-1288. 

Competency  of  attorney  as  witness  for  or 
against  client.  5-972. 

Erldenee  of  declarations  of  attorney  for 
or  against  bis  principal.  5-972. 

Sight  of  party  seeking  an  accounting  from 
a  trustee  to  relief  from  consequences 
of  neglect  of  his  attorneys.  &-%56. 


ATTOBNETB'  FEES. 

Necessity  of  previous  demand  to  reeovery 

of.  5-1216. 

Discretion  of  court  as  to  allowance  of  at- 
torneys' fees  provided  for  in  mort- 
gage, and  amount  thereof.  6-1216. 

Effect  on  right  to  recover  attorneys'  fees 
provided  for  in  mortgage,  of  lulling 
mortgagor  into  inaction  by  assurance 
that  he  need  not  worry  about  payment. 
5-1216. 

Disallowance  of,  although  amount  tend- 
ered was  slightly  less  than  was  in  fact 
due.  5-1216. 


ATTACHMENT. 

Right  of  creditors  of  seller  to  attach  prop- 
erty sold  without  complying  wiui  l£e 
requirements  of  Bulk  Sales  Law. 
6-1607. 


ATTAIMDEB. 


Act  providing  for  abatement  of  bawdy- 
houses,  forfeiture  of  personal  prop- 
erty used  in  maintaining  them,  closing 
of  premises,  and  imposition  of  mon^ 
exaction  against  the  property.  6-1449. 


ATTORNEY  GENERAL. 

Rii^t  to  appear  for  the  establishment 
charitable  trust.  6-303. 


ATTOBNETS. 


Confidential  communications  to,  see  Evi- 
dence. 

Rtghte  of  surviving  members  and  of  es- 
tate of  deceased  member  of  lato  firm 
in  respect  to  business  unfinished  at 
'  time    of    letter's    death.  6-1990 
(ease  p.  13SS) . 


AUTOMOBILES. 

Ik  seaeraL 

Talidity  of  aUitutes  imposing  ticenee  tax 
on  automobilea  as  Affected  oon- 
etitutioTtal  provtstona  in  relatton  to 
tax€Uion.    &~760  (caee  p.  731). 

Injunction  against  use  of  motor  trucks  on 
highway.  5-765. 

Liability  for  injury  to  highway  by  un- 
reasonable use  of  motor  vehicles  tiiere- 
on.  6-765. 

Provision  of  motor  vehicle  license  act  con- 
ferring upon  secretary  of  state  power 
to  employ  agents  and  incur  expense 
as  delegation  of  legislative  power. 
6-731. 

Forfeiture  of  automobile  used  by  employee 
without  knowledge  of  owner  in  viola- 
tion of  law.  6-211. 

Xttjnries  liyj  mesl'sci^oo      Q*"  e& 


appHed  to  aiutO' 
t^l240  (ease  p. 


Bes  ipsa  loquitur  as 
mobile  accidents. 
1237 ) . 

lAability  of  oumer  under  "family-pur- 
poiie*'  doctrine,  for  injuries  by  auto- 
mobile  while  being  used  ftt/  member 
of  his  family.   S~226  (case  p.  2ie)  . 

Judicial  notice  as  to  possibility  of  -acci- 
dent by  blowing  out  of  tire.  5-1237. 


The  (task  in  eaab  ettatlon  stunds  fo«  A-L-R. 
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Evidence  in  action  for  injury  resultins 
from  fright  of  horse  by  exceasiTe 
speed  of  automobile.  5-936. 

Sufficiency  of  evidence  in  action  for  in- 
jnry  to  passenger  to  take  case  to  jury. 
6-1237. 

Operating  upon  highway  motor  car  loaded 
in  such  a  manner  sa  to  frighten  horie. 

5-  936. 

Duty  of  driver  meeting  horse  to  stop  ear. 

6-  936. 

Automobile  as  dangerous  agency.  5-216* 
Liability  of  owner  for  injury  done 
servant  at  time  when  servant  was  en- 
gaged in  his  own  business.  6-216. 

—  oontvlbatoiT  neslisenee* 
Attempt  to  drive  horse  which  would  take 
flight  at  any  automobile,  6-936. 


BAD  FAITH. 

See  Good  Faith. 


BAGGAGE. 
Of  passenger,  see  Carriebs. 


BAMKBUPTOT. 


As  to  assignments  for  creditors,  see  AS- 
SIGNMENTS FOR  CREDIT(»U3. 

Criminal  reaponsibility  for  eoMpieing 
uHth  banict^pt  to  oonoeal  hto  prop' 
erty.  6—789, 

Validity  of  assignment  in  good  faith  to 
secure  present  debts  made  more  than 
four  months  before  bankruptcy- 
6-1381. 


Vmjmtmmt  of  idteoket  fovcwiaa. 

Printed,  statement  of  rules  in  paam  bo&k 
aa  affecting  righto  of  bank  omA  do- 
pomitor,    B-lSOa  (oaae  p.  1108) . 

Bight  of  drawee  hank  to  eharge  haek  m 

credit   given   on   a   forged  ohwdc 

5-  lse0  (case  p.  isei), 

Xffoot  of  Negotiable  InstrumeiUa  Imw 
upon  the  theory  as  to  a  checic  being 
an  assignment  of  the  dratoer'm  funds. 

a-ieei  (case  p.  lees). 

Duty  of  bank  to  pay  out  depositor's  mon- 
ey only  on  his  order  and  in  accord- 
ance with  Uie  order.  6-1193. 

Right  of  bank  to  eharge  back  cheek  prov- 
ing to  be  an  overdraft.  6-1661. 

Bight  of  bank  to  eharge  against  depos- 
itor's account  check  paid  on  for^d 
indorsement.  6-1193. 

When  check  is  drawn  to  fictitious  payee 
so  as  to  be  payable  to  bearer.  5-1198. 

Effect  of  negligence  in  drawing  check  to 
^stdve  bank  from  liability  for  pay- 
ment on  forged  indorsement.  6-11^ 

Do^  of  depositor  to  examine  indorse- 
ments on  returned  checks.  6-1193. 

Necessity  that  depositor  return  to  bank 
checks  paid  on  forged  indorsements 
in  order  to  hold  it  liable.  5-1193. 

Bight  of  bank  sued  for  amount  of  checks 

Sid  on  forged  indorsements,  to  raise 
r  first  time  on  appeal  objection  that 
checks   were   not  returned   to  it 

6-  1198. 

lasolveaey* 

JUght  of  one  indebted  to  insolvent  banh 
to  set  off  deposits  whi€^  he  has  made 
as  trustee.   0^-88  (case  p.  70) . 

Right  of  depositor  to  set  amount  of 
his  dep<»it  against  debt  to  a  bank  in 
hands  of  receiver  or  asngnea  6-79. 


BANKS. 

In  generaL 

Criminal  liability  fbr  drawing  dieeka 
wi^ont  sufficient  funds  to  meet  them, 

see  Fraud  and  Deceit. 

Drawee  bank  which  credits  check  to  ac- 
count of  the  payee  as  a  holder  in  due 
course.  6-1661. 

Right  of  purchaser  of  bank  stock  to  rdy 
on  accuracy  of  the  books  and  reports 
of  the  bank.  6-260. 

Deposlta  Kenerally. 

Printed  statement  of  rules  in  pass  booh 
as  affetMng  rights  of  banh  and  de- 
positor.   0-1208  (case  p.  1198). 

Kiohts  of  holder  of  eheOc  as  affected  b^ 
.garnU^ment  of  drawer's  banle  oo- 
count.    6—587  (case  p.  SS4)  . 


BASTABOa. 


See  iLLBOmifAOY. 


BAWSTHOTTSES. 


See  DXSOBDEBLY  HOUSBB, 


BEANS. 

Negligence  in  preparing  <a  canning  oi. 

Injury  to  patron  of  restaurant  stones 

in  beans.  6-1100. 
Jndicial  notice  that  pebbles  are  ^ten 
found  in  imcleaned  beans.  5-242. 


Heavy  Italio  type  is  used  tor  auotatiaut  romua  type  for.  eases. 
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BENEVOZ^MT  SOOIETIEl, 

Inflaranee  by,  see  Znsuiumgb. 

CN(/t  to  fraternal  order  aa  a  valid  <dUir> 
Uable  gift.   S~117S  (caae  p.  1179}, 


;3iAa. 

Effect  ef,  to  disqualify  judge,  see  JmxsEB. 


BOATnra 

Biffht  of  boating  on  inland  IoIbm.  ^1000 
(caae  p.  10S9). 


BONA  FIDE  PVBOHASEBS. 

Of  bills  or  notes,  see  BiLi^  and  NOTES. 
At  judicial  sale,  see  Judicial  Sals. 
Of  Und,  see  Vendor  akd  PuBCBAan. 


Reading  of,  in  schools,  see  Sghooia 


BIOAMT. 


Orbntnal  reaponaibilitv  of  atngla  person 
nclto  marriea  one  alreodv  married. 


Bnx  OF  ATTAnrBSB, 

See  Attainder. 


BllXa  AHB  BOTES. 
Xh  Beaoval. 

MffetX  of  Negottabte  InatrumentB  Law 
upon  the  theory  aa  to  a  check  heHtg 
an  aeaignment  of  the  drawer**  fundi. 
a-Xa07  (oaaep,  1909). 

Blchte  of  traasfoMest  Wna  flds  bold- 


Bffeot  of  Negotiable  Inotrumentt  Law  i»i»> 
Oft  avaOabUity  of  defenae  of  uaurp 
againat  bona  fide  puriouuer.  i^lddV 

(caae  p.  1444) . 

Rlgbte  of  one  taking  note  after  maturity. 
6-1216. 

—  who  an  b«ma  fide  boldera. 

Drawee  bank  which  credits  cheek  to  ae- 

connt  of  the  payee  aa  a  hdder  in  dne 

course.  6-1661. 

Def  eue  to  aotion  on. 
Estoppel  of  maker  of  note  to  deny  cor- 
porate existence  of  the  payee.  6-1678. 


BOBD8. 
Corporate  bond*. 

Power  of  PwbUo  Service  Oommiaaion  with 
reapect  to  iaauanoe  of  bonds  by  atroot 
railuMqr  oon^MtUes. 

Mnnlcipal  bonds. 

Effect  on  validity  of  bonds  of  fact  that 
sale  thereof  was  not  concluded  by 
officers  signing  them,  but  by  their  suc- 
cessors in  office.  6-519. 

Effect  of  statute  requiring  approval  of 
state  tax  commission  to  proposed  in- 
crease of  rate  of  taxation  of  munic- 
ipality, to  make  necessary  such  ap- 
proval of  tax  rate  to  provide  for 
payment  of  principal  and  interest  on 
bonds  issued  to  purchase  waterworks 
system.  6-519. 

Statutory  requirement  as  to  jmblieatlon 
of  notice  of  sale  of  bonds.  6-619. 

elevtloBa. 

fropoaUlon  euhnUtted  to  people  wttb 
reference  to  erection  or  purohaae  of 
plant  or  other  public  vUUty  aa  afnffltf 
or  double  fMwpeaOton.  S—63S  (oaeea 
pp.  919,  910). 

Effect  of  mere  inregolarities.  6-619. 
Notice  of  election.   6-616,  619. 


BOOTHS. 

Validity  of  ordinance  prohibttiiv  boottw 
in  restaurants.  6-960. 


BBBAOK. 


Of  contract,  generally,  see  CoNntAon. 
Of  covenant,  see  Covenants  ah9  Oon- 

DITKINS. 


BZACKADE. 


BBISOES. 


Worfeiture  of  veeaA  unauthorlaedty  used 

by  aervant  in  violating  blot^eade. 
9-216. 


Power  of  Publfo  Service  Commteslon  wrttb 
reapect  to  bridgea  used  by  eCreet  rariU 

voays.  t^6S. 


Tbo  dash  la  eaeh  eltatloa  ataads  for  AX.B. 
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LtdtHUti/  for  damaging  bridge  by  nature 
or  uiei|^  of  vehicles  or  loads  Inms- 
IMWted  over  U.  it-7ea. 

Qaestion  for  jury  u  to  aobitiintlal  per- 
formance of  contract  to  build  briaee. 

&-1168. 

E£Fect  on  right  of  contractor  to  recover 
price  of  bridge,  of  failure  to  submit 
it  to  test  of  strength  referred  to  by 
■tatute.  6-1168. 


BVIUIIMO  AMD  OONSTBirOTIOar 
COKTRACTS. 

Contracts  for  eonstmcUon  of  bridge,  h 
Bridges. 


BUHJIINOS. 


Mortgage  of  real  estate  as  attaching  to 
bnildlng  subsequently  erected.  6-^91. 


BULK  MAUBM, 

See  FBAUOULKNT  Ck)NVBYANCEa 


BUSnffBSS. 


(SiaiveB  injurious  to,  see  LmBL  AND 


BT-IiAWM. 
Of  corporations,  see  CoRPORAnoNS. 


oAPAomr. 


Of  trustee,  see  Trusts. 


CAPITA. 
Diafaribntion  by,  under  will,  see  Wnxfl. 


OARBIERS. 

Damages  !■  action  against,  see  Daiugbs. 

Amot  of  paMager. 

Arrest  of  passei^^er  re-entering  train  aft- 
er having  been  ttnla-wfolly  ejected. 
5-346. 

Measure  of  damages  for.  6-346. 


Heavy  ItaHe  trpe  Is  need  for  aBmotatloMSj 


MeMiire  of  eare  n««ii«d|  megllgea— 

generallr. 

Presnmption  of  negligence  from  injury  to 

passenger,  see  Evidence. 
Question  for  jury  as  to  nec^igence,  see 

Trial. 

LtabUitv  of  eCroeC  raUwav  eompany  to 
passenger  on  account  of  crowded 
oonditUm  of  ears.  W^X8fi7  (eaae  p. 

12SS) . 

Duty  to  toespaaaer  on  train.  6-951. 
Failure  to  maintain  Adequate  lookout  over 

entire  track  when  running  a  txain 

into  a  station.  6^01. 

—  ooBtrlbntory  negUgeBee. 

N^igence  of  passenger  in  crossing  track 
to  reach  train.  6-201. 

BJeotioB  of  paasenger  or  trespaeeer. 

Might  of  passenger  who  has  been  ejected 
to  re-enter  car  or  train.  S-^SS  (case 
9.  MO). 

Question  for  jury  as  to  wilful  negligence 
in  forcing  boy  off  moving  train.  6-951. 

Question  for  jury  as  to  whether  ejection 
from  moving  train  was  direct  cause  of 
injury.  &^61. 

Authority  of  trainman  to  remove  trespass- 
er. 6-961. 

Kght  ot  passenger  tendering  void  ticket 
to  reasonable  time  to  determine  hia 
course  of  action.  6-346. 

Effect  of  subsequent  tender  oi  fare  hf 
passenger    holding    invalid  ticket. 

5-  346. 

Conductor  as  judge  of  validity  of  tutet 
tendered.  6-346. 

Arrest  of  pasaoiger  re-entering  train  aft- 
er having  been  unlawfnfiy  eiected. 

6-  M6.. 

Baggace. 

Effect  of  limitation  of  amount  of  liabiUty 
for  loss  of  banage  where  bagycage  ia 
stolen  by  earn^'s  Mgent.  5-983. 

Aoigkt  earrlers. 

Taliditg  of  special  cofUract  in  enter- 
genoy.    6—llSlO  (case  p.  liJ7). 

—  Ion  of  or  ImJiitt  to  property. 

Measure  of  damages  for,  see  Damages. 

Carrier's  Habillty  where  shipper  fur- 
nishes or  selects  car.    it— 109  (earn 

p.  102). 

Carrier  as  insurer.  5-979. 

Bight  to  sue  in  tort  or  conversion  for  neg- 
ligent performance  of  carrier's  con- 
tract 6-1117. 

earryiuK  lire  ttook. 

Measure  of  damages  for  injnry  to  animal 
resulting  in  death.  5-149. 


romam  type  for  eases. 
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—  ailpvlation  ai  to  UabiUty. 
As  to  ba^age,  see  supra. 

StIpuUtUon  UmiUM4f  amouMt  of  eorrler'a 
lidbUtty  am  applicable  taherm  goods 
are  stolen  by  its  employee.  0-980 

(caaea  pp.  079,  988)  . 

Rigbt  of  carrier  to  contract  a^inst  its 
own  negligence.  6-102. 

Upholding  agreements  limiting  liability 
where  loss  is  doe  to  ordinary  neg- 
ligence or  wrongful  act  of  another. 

5-  979. 

Power  to  contract  for  limitation  of  liabil- 
ity for  loss  due  to  carrier's  wroi^do- 
ing.  6-979. 

—  Autj  to  fnrnlsli  oar*. 

Duty  of  carrier  to  fumieA  suitable  cara 
for  transportation  of  commodities. 

6-  102. 

OvTarMflSraftal  oontrol?  rates )  dlaeriml- 

nrntlon;  operation  of  road. 

Potver  of  JPubiio  Service  Oommisaion  tetth 
reapect  to  reg%iiUMoiik  of  street  rail- 
waya.  ii—a'O  (eaaea  pp.  Ij  13,  20, 
34,  30). 

Right  of  public  to  street  car  service  which 
will  meet  its  needs  rather  than  ita 
convenience.  5-30. 

Requiring  carrier  to  route  cars  during 
rush  hours  from  cross-town  line  to 
center  of  city  to  avoid  transfers.  6-30. 

—  rates. 

Power  of  Public  Service  Commiaaion  with 
reapect  to  refjulation  of  street  rail- 
way fares.  &~60  (cases  pp.  1,  13r 
20,  24,  30) . 

Encroachment  on  Judicial  power  by  stat- 
ute requiring  submission  to  Public 
Service  Commission  of  question  of  rea- 
sonableness of  change  of  rates  by 
street  railway  company.  6-20. 

Power  of  municipality  to  fix  street  railway 
rates  of  fare.  ^1. 

Regulation  of  street  railway  fares  as  ex- 
ercise of  police  power.  5-1. 

Effect  of  contract  with  municipality  on 
right  of  Public  Service  Commission  to 
regulate  street  railway  fares.  6-1, 13, 
24. 

Requiring  street  railway  company  operat- 
ing several  lines  to  establish  through 
service  on  payment  of  single  fare. 
6-13. 

Right  to  reasonable  compensation  for 

service.  5-30. 
How  question  whether  rates  are  confisca- 
tory is  determined.  5-13. 

—  duty  to  operate  road. 

Neceaaity  of  aecuring  approval  of  Pub- 
lic Service  Commiasion  before  aban- 
donment    of    atreet    raiUeay  Itne. 


OAKS. 

Carrier's  duty  to  furnish,  see  Cabbiebs. 
Loss  of  property  during  transportation 

because  of  use  of  improper  car,  see 

Cabbiebb. 

2*ower  of  I*ublic  Service  Commission  with 
reaped  to  equipment  of  atreet  rait- 
toay  cara.  S—83. 


CASE. 

Right  of  action  for  injury  caused  by 
fright,  see  Fbxsbt. 


CAUSE. 

Suffldeney  of  proof  of»  see  Evidence. 
Proximate  cause,  see  Pbozimate  Causb. 
Question  for  jury  as  to,  see  Tbiau 


CENS1TS. 

Ortmtrutl  reaponaibUtty  for  oonaptring 
with  census  enumerator  to  insert  fio- 
Cttteus  names  in  sehedule.  4S—790. 


OEBTIFICATIOE. 


Of  cheeks,  see  Grscks. 


OE&TIFZED  QUE8TZOH8. 

See  Gases  Certified. 


CHAIN  OF  TITLE. 


^peawnfrtion  of  identttg  of  persona  from 
identUy  of  name  in  chain  of  tttle  to 
real  property*  IS~-428  (caae  p.  A90> . 


OHAN OE  OF  GRADE, 

Of  highway,  see  Higbways. 


OHABITIES. 


BUfht  to  mlnerola  underlying  land  eon- 
veyed  "for  charitable  purpoaea." 
avisos. 

Gift  to  fraternal  order  as  valid  char- 
itablegift.   6-1116  (caae  p.  1172). 

Want  of  trustee  as  invalidating  char- 
itable trust.    6-314  (case  p.  803). 


The  dailh  In  each  dtatlott  staitds  for  AJL.B. 

6  A.L.R^108.  r^r^^^\^ 
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OHABTEB. 


OIKOtTlIBTAJmAIt  BVIDXVOB. 


Of  manidpftUty,  we  Municipal  Gohnmup    jEtteUlshlng  ne^ligenee  by.  6-1888. 

HONS. 


CHECKS. 

In  Eeneral;  nature  of. 

As  to  duties  and  liability  of  bank  with  re- 
spect to,  see  Banks. 
Frand  in  drawipg,  see  Fraud  and  Decbit. 
Payment  by,  see  Payiaent. 

JUfcfcte  «/  holdtfr  «/  checic  aa  affected  by 
ffanUahnient  of  drawer'a  hanh  oc- 
count.    G—S87   (case  p.  SSA) . 

Sffeot  of  Negotiable  Inatrumenta  Imxc  up* 
on  the  theory  as  to  a  cheole  being  an 
oesiffnment  of  the  drawer*»  ftandM, 
ti-ie07  (case  p.  166&), 


OLAtML 

Aitaiut  deeadsnt's  estate,  see  Bmuuhmm 
AND  AmuNxsnunuts. 


OCASSIFICATIOH. 


In  lieense  tax,  see  LuxHaE. 

By  statute,  see  Statutes. 

In  taxation,  generally,  see  Taxh. 


OLOUD  ON  TinX. 


Effect  of  check  as  an  assignment.  fr'-SS^    Ai  breaeh  of  corenaot  against 

braneos.  6-1081. 

TnaestatlvB.  Void  deed  ai  dond.  6-1081. 

Effect  of  delay  of  payee  in  presenting 

check  on  liability  of  drawer  to  indict-  *■* 

ment  for  obtaining  property  by  giv- 
ing check  without  having  snmcient 
funds  to  meet  it.  5-1247. 
Effect  of  delay  of  creditor  in  presenting 
check,  where,  before  check  is  present- 
ed, maker's  account  has  bran  gar- 
nished by  another  creditor.  6-684. 


OXtUBS. 

W^penatng  Uquor  a»  within  t^iarier  pow- 
er of  tOub.  (emee  p.  11SI». 


CevtifleatiiMB. 

Qamiahment  of  barih  in  suit  against  ^le 
payee  or  other  holder  of  a  eerUfted 
theetc    S~B89  (eaae  p.  SS7). 

Wfaoi  liability  on  accepted  or  eartifiad 
cheek  is  one.  6-687. 


As  to  mines  gmeraUy,  sea  ICnna 


OODIOXL 


See  Wills. 


OHILDBBH. 


In  general,  see  Infants. 
Meaning  of  term  as  used  ia  wffl. 
Wills. 


OOXXATERAI.  ATTACSK. 

On  Judgment,  see  Judghsnt. 

On  legal  azistenca  of  mimldpaltlr.  Mil. 


CHOSES  IN  ACTION. 

Assignability  of,  see  Assign  msnt. 


oouoQunnc 


Pleading  facts  1^  way  oC 
Ubdease.  8-1849. 


CHUBCHES. 

In  general,  see  Rbligioub  Socnnn. 


OOJM  OF  TITUL 
Sao  AmnsBB  Posbbssion. 


oxBcmix  oomT. 


Jurisdiction  mi  appeal,  aae  AmuuL  and 
Ebros. 


OOMUERCXAL  BONXNi. 

See  Bonds. 


Hmtt  ItaUe  type  to  aaed  tv»  aaawtatloMi  vraum  tjpe  tern 
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oomnssioiTER's  bepobt. 

Bstiua]  to  consider  disallowance  of  com- 
missiona  to  administrator  based  upon 
a  commissioner's  report  to  which  no 
•xceptions  were  taken.  5-619. 


0OBSMI88ION8. 


Of  executor  or  administrator,  see  EZMI^ 

TORS  AND  AdMINISTBATOBS. 

Of  sroardian,  see  Guardian  and  Ward. 
Pnuic  service  commissions,  see  PUBUO 

SEBTICI  COMHISSION& 


COMMON  OABBIEBS. 

See  Carriers. 


COMMON  UiW, 


AdopUon  of,  from  Ei^and.  6-1100. 
Existence  at  common  law  of  ways  ot  ne- 

6-1562. 


COMPENSATION. 


Of  execntor  or  administrator,  see  EXKGU- 

TOBS  and  ADHINISntATORS. 

Of  gnardiaxL  see  Guardian  and  Wasd, 
Of  pnUic  offlcers,  see  Otfuxbb. 

Of  legatees  disappointed  hy  another*a 
electUm  against  the  wOl.  aliens 
Xvaaeapp.  1017,  1021). 


COMPETITION. 


VoUdity  of  contract  to  restrain,  see  COM- 
nucTS. 


OOMPUINT. 


In  cximinml  prosecution,  see  iHDXcmiNTt 
no. 


COMPBOMISE  AND  aETTISMENT. 

Compromise  or  settlement  of  oontroversff 
as  to  teOl  as  changing  nature  of  tn- 
termt  or  estate  under  toiU.  S~iaSA 
(ease  p.  18S1) . 

Yalidity  of  settlement  as  to  disposition 
of  property  received  under  will  by  the 
l^^atees,  heirs  at  law,  and  others 
having  pecuniary  interest  therein. 
5-1426. 


Batification  by  infiant  of  settlement  of 
claim  for  personal  injuries.  6-948. 


COMPTTTATION. 
Of  interest,  see  Interest. 


OOHOBAIMENT. 

As  4  fraud,  see  Fraud  and  D: 


CONCLUSION. 

ATorment  o^  see  Plbadincm. 


CONCUBJEIENT  S£NT£NCES» 

See  Criminal  Law. 


CONDITIONAL  SALE. 
See  Sa£i. 


CONDITIONS. 


Relating  to  real  proper^,  see  Govihants 

AND  CONDrriONS. 
In  insurance  contract,  see  Insdrancb. 
Conditions  precedent  to  mandamus  suits, 

see  Mandamus. 
In  will,  see  Wilu. 

Of  right  of  one  entitled  to  insurance  to 
recover  it  from  one  wrongfully  re- 
eeivii^it  6-831. 


OONFIDBNTIAL  COMMUNICATIONS. 

Admissibility  in  evidence,  see  EnowGl. 


CONFIRMATION. 


Of  judicial  sale,  see  Judicial  Saia 
Of  marriage  induced  by  fraud.  6-1018* 


CONFLICT  OF  LAWS. 
Action  on  Judgment.  5-1281. 


OONOBE8SIONAL  DISTBIOSS. 

See  Election  Districts. 


Th»  dash  Im  •meh  ettatlem  atamda  for  A.L.IL 
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OOJraEHT. 

Of  stockholders  to  sale  by  corporation, 
Corporations. 

To  jurisdietHHi  of  court.  6-1428. 


OOHSIDEBATIOV. 
For  mor^^e,  see  liiURQAia. 

*  *  *  

OONSOBTIVM. 

Right  of  action  for  loss  of,  see  Husband 
AKD  Wm. 


CONSPIRACY. 


Effect  of  death  of  one  party  to  oonspir- 
aey  hejitre  trial  or  conviction  of 
unother.  (case  p.  ,370)  . 

OHmlnal  respotwibtttty  of  eoMptrino  to 
eommtt  offenae  of  one  who  ia  person- 
oUy  incapable  of  committing  th« 
offenae,  8~-7S7. 

Admissibility  against  him  of  whatever 
testimony  is  extracted  from  a  con- 
spirator offered  as  a  witness.  5-370. 

Effect  of  grant  of  new  trial  to  one  of 
two  conspirators  on  rights  of  the  oth- 
er. 6-870. 

Conviction  of  one  conspirator  acquittal 
of  the  other.  6-370. 


OOIfSTITUTIOlfAX.  UiW. 

Im.  ceaevali  amendmeats. 

As  to  voters  and  elections,  see  Ei£CTI0N8. 
As  to  use  of  public  funds,  see  PUBUC 
Moneys. 

As  to  special  and  local  legislation,  see 
STATuns. 

Effect  of  miatdke  in  referenoa  in  atat- 
ute  to  Oon&Htution.  S—OOO. 

Ratification  of  amendmenta  to  federal 
OonatitttHon  as  subject  to  stole  ref- 
erendum.   S^1417  (case  p.  1412) . 

What  governs  ratification  of  proposed 
amendment  to  Federal  Constftution. 
5-1412. 

Question  whether  Congress  in  proposing 
amendment  to  Federal  Constitution 
acts  strictly  in  exercise  of  ordinary 
legislative  power.  5-1412. 

Question  whether  state  legislature  in  rat- 
ifying amendment  to  Federal  Consti- 
tution acts  strictly  in  discharge  of 
legislative  duties.  6-1412. 

Necessity  that  proposed  amendment  to 
Federal  Constituti<m  be  presented  to 
President  for  approval  or  veto. 
5-1412. 


Right  of  people  to  pass  on  amendment  to 
Federal  Constitution.  5-1412. 

Form  of  submitting  amendments;  douMe 
proposition.  6-731. 

Oonstrnotiom. 

Question  whether  legislative  act  granting 
women  right  to  vote  for  presidential 
electors  is  within  constitutional  pro- 
vision as  to  referendum  of  legislative 
measures  to  voters.  6-1407. 

Carativo  Mts. 

Constitutionality  of  curative  proviatona 
of  taxing  statutes  where  sale  is  irreg- 
ular,    &~1C4  (ease  p.  l&S), 

Delegation  of  power. 

Validity  of  statutes  imposing  license  tax 
on  automobiles  as  affected  by  con- 
stitutional provisions  regulating 
legie^ture'a  delegating  pouser  to 
munteipdUig.  &-7ea. 

Provision  of  motor  vehicle  license  act  con- 
ferring upon  secretary  of  state  power 
to  employ  agents  and  incur  expense 
as  delegation  of  legislative  power. 
5-731, 

To  municipality.  5-ld60. 

Vesting  in  stete  boards  authority  to  in- 
vestigate and  try  charges  for  revoca- 
tion of  dentist's  license.  6-84. 

EaerosehmoBt  oa  Jadleial  power. 

Legislative  power  as  to  courts,  see  Courts. 

Sncroachment  an  judicial  power  by  stat- 
ute making  mere  fiUng  of  affidavit 
of  bias  or  prejudice  auffldent  to  dia- 
quaUfy  judge.  i^tSiia  (ease  p. 
1279) . 

Statute  requiring  submission  to  Public 
Service  Commission  of  question  of  rea- 
sonableness of  change  of  rates  by 
street  railway  company.  5-20. 

Bleats  of  penoaa  aad  property;  eqnal 
proteotloBt  dne  proeess;  polieo  pow- 
er*-la  general. 

As  to  right  to  jury  trial,  see  Juby. 

As  to  search  and  seizure,  see  Search  and 
Seizure. 

Power  of  legislature  or  municipality  by 
ordinance  or  cimtract  to  abridge  police 
power.  6-1. 

—  oarrlers. 

Regulation  of  street  railway  fares  as  ex- 
ercise of  police  power.  6-1. 

^ooatraetsi  Impoirlag  oMlgatloa  of. 

l*oioer  of  PubUo  Service  Oommlasfen  totth 
respect  to  regulation  of  street  ralU 
ways  08  ag^ted  by  contract. 


Heavy  italie  tjp»  Is  used  for  aaaotationsi  romaa  trv*  Sor^amos,  . 
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Forbidding  sale  of  produce  except  in  con> 
taineri  of  a  certain  size  and  capacity. 
5-1060. 

—  erlmiual  witt«n. 

As  to  bills  of  attainder,  see  Attaindbb. 
Cmel  and  unusaal  punishment,  see  Cmii- 

INAL  Law. 
Matters  as  to  procedure  on  criminal  trial 

generally,  see  Criminal  Law. 
Sight  to  meet  witnesses,  see  Criminal 

Law. 

Self -crimination,  see  Criminal  Law. 
Right  to  jury  trial,  see  Jury. 

Act  providing  for  abatement  of  bawdy- 
houses,  forfeiture  of  personal  prop- 
erty nsed  in  maintaining  them,  closing 
of  premises,  and  imposition  of  money 
exaction  against  the  property,  as  an 
ex  post  ffteto  law.  6-1449. 

—  dentists. 

License  of,  see  infra,  License. 

—  freedom  of  worsUp. 

Beading  from  Bible  or  rel^;iouB  Instruc- 
tion in  Bchocda  generally,  see  ScHOMA 

—  Jvdcea. 

Statute  maJetng  mere  filing  of  affldatHt 
of  btes  or  prejudice  euffMent  to  dit- 
qualify   judge.     G—lJB7a    (eom  p. 

1279)  . 

—  Ueente. 

ConBtituUonaUty  of  statute  providing  for 
revoeoMtm  of  license  of  phyaloian, 
mtrgeont  or  denNst.    0-94  foow  p. 

Validity  of  statutes  imposing  license  tarn 
on  a-utomobOes  as  affected  by  oonsM- 
tutional  proviatona  <n  relation  tm 
taxes.  5—750. 

—  pltrsioisas  and  sargeons. 

License  of,  see  supra.  License. 

—  remedies  and  proeednro. 

Conatttutionality  of  statute  conferHng 
on  chancery  oourt%  power  to  abate 
public  nuisance.  5— 1#74  (cases  pp. 
14:4»,  IMSf  1408). 

Notice.   6-165,  1440. 

—  sale. 

Validity  of  statute  or  ordinance  as  to 
"containers,"  if^lOOS  (case  p* 
1O0O). 

—  taxes. 

OonstittttionaUty  of  cureMve  provtstona 
of  taaetng  statutes  where  sale  is  irreg- 
nlar.    6~164  (case  p.  ISR). 


Validity  of  statutes  imposing  license  tax 
on  automobilea  as  affected  by  consti- 
tutional provialona  f»  roloMon  to 
taxes.  5-759. 

Statute  providing  that  no  tax  sale  shall 
be  invalidated  except  upon  ground 
that  taxes  were  paid  before  sale  or 
that  proper^  was  not  subject  to 
taxes.  5-166. 

Notice  in  tax  proceedings.  6-166. 

—  weights  and  meainrea. 

Validity  of  statute  or  ordinanoe  as  to 
"oontainers."  6-1068  (case  p. 
IQOO). 


OONSTBITOTXOH. 


Of  contracts,  see  Contracts. 

Of  insurance  policy,  see  Insurance. 

Of  ordinance,  see  Municipal  Cobposap 

TI0N8. 

Of  statntes,  see  Statutes. 
Of  will,  see  WaLS. 


CONTAOIOirS  DISEASES. 

See  iNFECTioua  and  Gontaqious  Diseases. 


CONTAINEBS. 


Validity  of  statute  or  ortlinanoe  as  to 
"containera.*'  8-1098  (ease  p, 
1000). 


OOmRBST. 


Of  title  to  office,  see  Officers. 
Of  will,  see  Wills. 


COKTIWGENT  REMAINDEH. 

Acceleration  of,  see  Wili& 


CONTIirUAirCE  OB  ADJaUBNMEHT. 

Beview  of  discretion  as  to,  see  Appeal  and 
Errml 

Presumption  of,  see  Eviobhci. 


OOHTRAOTS. 


In  ceaaval. 

Question  whetiier  action  is  on  (»ntraet  or 

in  tort,  see  ACTION  OR  SuiT. 


The  dash  ia.  saoh  citation  stands  for  AX.R. 
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Impairing  obligation  of,  see  COMSTITU- 

TiONAL  Law. 
Power  of  president  of  corporation  ao  to, 

see  COBFWATIONS. 

As  to  covenants,  see  Covbnamtb  and  Gon- 

omoNS. 

Antenuptial  contract,  see  HtrSBAND  Am 

Wife. 

Of  infants,  see  Infants. 
Injunction  to  protect  rights  In,  see  Ik- 
junction. 

Zdbel  and  alander  In  charging  one  tHCh 
faUure  to  "keep  his  contracts.  6—t309 
(case  p.  134:0). 

Agreement  that  one's  share  in  estate 
shall  he  equal  to  share  of  certain 
other  person  as  affected  bj/  gift  to 
latter  during  Ufetime  of  deoedent. 

s-i4ae  (case  p.  i*»e). 

Impllecl  aKreememts. 

Implication  that  neither  party  to  contract 
will  interfere  to  prevent  performaneo 
by  the  other.  &-1426. 

StBtnte  of  Fravds. 

Oral  agreement  as  to  restrictions  upon 
the  use  of  real  propertg  am  wOMn 
the  Statute  of  Frauds,   a  14S  (ease 

p:  440) . 

Negative  easement.  6-440. 

—  effect  of  fraud  or  part  perform asoe. 

Refusal  of  equity  to  grant  relief  in  all 
eases  where  it  would  appear  to  be 
fraudulent  to  set  up  Statutes  of 
Fraud.  5-440. 

Mere  nonperformance  by  grantor  of  agree- 
ment to  restrict  remaining  lots  in 
tract  as  fraud.  6-440. 

Erection  of  residence  on  restricted  lot  as 
part  performance  entitiine  one  to 
specific  performance  of  oral  promise 
to  restrict  other  lots.  6-440. 

Oomstmotlon, 

Construction  of  insurance  policy,  see  IH- 

SUKANCE. 

Effect  of  custom.  6-234. 

Duty  of  one  contracting  to  dig  well  who 
inserts  casing  belonging  to  owner,  to 
draw  the  casing  upon  owner's  demand 
even  if  demand  is  accompanied  witii 
illegal  condition.  5-234. 

Contract  for  extra  pay  for  "reaming"  a 
drilled  well.  5-240. 

Clause  in  contract  for  digging  well  that, 
if  it  is  abandoned  by  the  owner,  the 
contractor  shall  draw  the  casings  and 
^ug  the  well.  6-284. 

~  aBtiMtjr. 

Bffeet  of  vlalaUon  of  ■warranty  or.eon- 

dition  of  sole  and  unconditional 
oumerahip  in  insurance  contract  as 
regards  one  or  more  of  sevettU 
piecea  of  property/  covered  ty  policy. 
S—SOS  (case  p.  SOS) . 


Valldttr;  pnblie  poller. 

Validj^  of  compromise  and  settlemoit, 

see  GoMPBOMia  and  SsnuuNT. 
Separation  agreements,  see  Dmnca  and 

Shpabation. 
Ccmtnets  of  infants,  sea  Infahtb. 

VaUdtty  of  special  contract  hy  oofHer  in 
emergency.   S~-1120  (ease  p.  1117). 

Bight  of  public  officer  to  purchase  tax 
cerUftcate  or  ta»  tttles.  6-060 
(ease  p.  906). 

General  rule  as  to  -public  policy.  &-8S1. 

—  Sambllng  and  wager  eoatraets* 

Wagering  assignment  of  life  insurance 
policy.  6-831. 

—  eoBtraets  Is  restntiait  of  trade. 

Contract  not  to  engage  in  particular  busi- 
ness in  particular  place  not  ccmnect- 
ed  with  sale  of  business.  6-1180. 

^  remedies. 

Bights  of  parties  to  sale  in  violaMon  of 
BuHs  Sale  Law,  41^1017  (caaes  pp. 
1007,  leisj. 

Perfonaaaee. 

Implication  that  neither  party  to  contract 
will  interfere  to  prevent  performance 
by  the  otiier.  6-1426. 

Question  for  jury  as  to  substantial  per- 
formance of  contract.  5-1168. 

Breaoli. 

Breach  of  covenant,  see  Govbnants  AMD 

Conditions. 
Heasnre  of  compensation  for  breach,  see 

Damages. 

Injunction  against  breach,  see  Injun** 

TION.  . 
Beselsslraa 

Besdasion  of  sale  of  corporate  stock  on 
account  of  mutual  mist€ike  due  to 
error  4n  corporate  baoka. 
(aaae  p.  8S0) . 

For  mistake.  6-^50. 




CONTBADICTIOH. 

Of  witness,  see  WrrNEBflBS. 


0ONTBIB1TTORT  MEGUOEim 

See  Negugenge. 


CONVERSION. 


See  Trover. 
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OORPOBATXONS. 


Im  KSBBiml. 

Bonds  of,  see  Bonds. 

Estoppel  as  to  corporate  existence,  see 

lifltOPPEL. 

Appointment  of  receiver  for,  see  RBCEIT- 


t4b»l  or  iXander  by  communications  be- 
tween dtffermt  offloea  of  corporaUen, 
U-~M<1  (cam  p.  461}. 

Gapadty  to  act  as  trustee.  6-1172. 

Bffeet  of  by-taufs  on  potoer  of  president 
of  corporation  to  employ,  control,  or 
aiseharge  agente  or  sUbordinatea* 

OiBons  and  acenta. 

Preference  to  officers  in  case  of  Insolven* 

cy,  see  infra. 

Corporation  officer  as  w^hin  rule  tlutt 
ovmer  of  property  may  testify  to  vol* 
tie  thereof,  6—1171, 

^po-mmrn. 

Poimr  of  dir^tore  to  sett  property  of 
eorporaUon  withovt  consent  of  stoofe- 
Kelders*   6—030  (case  p.  997) . 

Potoer  of  president  of  a  corporation  to 
employ,  control,  or  dist^targe  agents 
or  sUbordtnatea,  6^1486  (case  p. 
14S8), 

Stock  and  stooUiolden. 

Stock  or  stockholders  in  bank,  see  Bank. 

Conclumvenesa   against   stockholder  of 

J'udgment  affecting  corporation,  see 
in>GMBNT. 

power  of  Public  Service  Commission  with 
respect  to  issuance  of  stocle  by  street 
railwmy  companies,  6—00. 

—  iraufoT  of  stock. 

As  to  sale  of  bank  stock,  see  BANKS. 

BesciaaUm  of  sale  of  corporate  stock  on 
the  ground  of  mutual  mistake  due  to 
error  in  corporate  boolea,  ff— 
(eaam  p.  2S0) . 

—  rlgkt*  of  sharekolders. 
Preference  to  stockholders  in  case  of  in- 

solTeney,  see  infra.  • 

Power  of  directors  to  sell  property  of 
corporation  tcithout  consent  of  stock' 
holders.    6-930  (case  p.  937)  . 


Bight  of  minority  stockholders  to  control 
discretion  of  directors.  6-863. 

Sight  of  minority  stockholders  to  require 
monthly  statements  from  ^kers. 
6-363. 

EBBolTenori  prefereaiees. 

^otvep  of  directors  to  sell  property  of 
insolvent  corporation  tcithout  con- 
sent of  stockholders.  S—93S. 

Preference  of  wages  over  Hen  creditora 
of  corporation  in  hands  of  receiver 
in  absence  of  sta^tory  provision 
therefor.  6-990  (cases  pp.  976, 
986). 

Bight  of  insolvent  corporation  to  aeeure 
ofjloers,  directors,  or  stocMiolders  for 
a  contemporaneotts  loan  to  ^le  cor- 
poration.   6—691  (case  p.  667). 

Validity  of  mortgage  to  secure  a  present 
advance  of  money  to  meet  obligatlona. 

6-557. 


COSTS. 

Liability  of  attorney  vho  passes  unmark- 
etable title  for  costs  of  attempting 
to  establish  the  title  as  marketable 
as  against  a  person  tm  resale.  6-1385. 


OOTTNTERCLAIBC 


See  Set-Off  and  ConNTSBCi.AliC 


OOUnTZES, 


lUghts  and  powers  as  ta  Ufl^ways, 

Highways. 


OOimTT  GOUST. 


Power  to  restrict  use  of  highway.  ^766. 


0O1TRT8. 

Encroachment  on  judicial  power,  see  Con- 
stitutional Law. 
Judicial  notice  by,  see  Etiihsncb. 

Jnrisdlction. 

Presumption  of  jurisdiction.  6-284. 
Duty  of  court  to  consider  question  of  ju- 
risdiction of  its  own  motion.  5-1426. 

—  over  nonre«identst  territorial  limita- 
tions. 

As  to  venue  of  action,  see  VENUE. 
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Jurisdiction  to  enjoin  establishment  of 
nuisance  where  Bubject-matter  and 
property  threatened  with  injuiry  are 
within  jorisdiction,  though  defendant 
ii  without.  5-916. 

Belation  to  otKer  departments  ot  cot- 
•rtu&emt. 

Be  view  of  deeialonB  of  Public  Service  Com- 
mission, see  PuBUC  Sesvicb  Gouuis- 

SIONS. 

fnterferenee  with  Bchool  offleera.  6-841. 

leclsIstiTe  department. 

Encroachment  on  judicial  power,  see  Con- 
stitutional Law. 

General  rule  as  to.  5-731. 
Power   to   determine   reasonableness  of 
municipal  ordinance.  5-1060. 

Lesiilative  power  as  to. 

Oonsttttnionalitff  of  statute  conferring 
on  chancery  courts  potcer  to  abate 
public  itiiisfinrr.  5^1474  (cases  pp. 
1449,  14S8,  1403). 

Power  of  legislation  to  deprive  a  court  of 
jurisdiction  conferred  by  Constitu- 
tion. 6-1468. 

Power  of  le^slature  to  extend  jurisdiction 
of  equity.  6-1463. 

State  oonrtii  transfer  of  oanse. 

Statute  providing  for  transfer  of  cause 
from  district  to  circuit  court  in  only 
one  county  of  the  state  upon  ftling  an 
affidavit  of  bias.  6-1272. 

Bales  af  deoiaioa. 

Effect  of  decision  limited  by  facta  and  cir- 
cumstances of  case  decided.  6-1283. 
Rules  of  property.  6-303. 


OOVENAZTTS  AND  CONDITXOHt. 

Oral  agreement  as  to  restrteUons  upen 
the  use  of  real  property  as  wttMit  fha 

Statute  of  Frauds.  &~44S  (ease  p. 
440) . 

Unfounded  outatanding  claims  to  or 
againxt  real  property  as  breiudi  of 
covenants  of  deed.     it~10S^  (case 

p.  loai). 


Criminal  liability  for  drawing  check  witli- 
out  sufficient  funds  to  meet  it,  see 
Fraud  and  Deceit. 

Injunction  against  criminal  acts,  see  In- 
junction. 

As  to  violation  of  liquor  laws,  see  Intox- 
ICATINfl  Xjquobs. 

Civil  liabilily  for  bringing  prosecution,  see 
Malicious  Pbosbcution. 

Violation  of  navigation  laws,  see  Naviga- 
tion. 

See  also  Abortion;  Adultery;  Ar.son; 
Bigamy;  Embezzlement;  False  Per- 
sonation; HoMXcnn;  uicbst;  Las- 
ceny;  Rape. 

Partlas  ta  off  emaa. 

Criminal  responsibilitir  of  one  co-operat- 
ing in  offense  which  he  is  incapabie 
of  eommitUng  personally.  S—7SS 
(oase  p.  778} . 

Liability  as  principal.  5-778. 

Vroeeduret  rightB  aad  proteetion  of  a«- 
onsed. 

Beversible  error  in  criminal  case,  aea 

Appeal  and  Error. 

Continuance  or  adjournment,  see  Contin- 
uance AND  Adjournment. 

Evidence  in  criminal  case,  see  Evidence. 

Criminal  searches  and  seizures,  see 
Search  and  Seizure. 

Sifffct  of  one  charged  idfl^  unlw/ul  aoie 
of  intoxicating  liquor  to  he  informed 
hefere  trial  of  name  or  identttn  of 
purchaser.  S—400  (cess  p.  407) . 

Effect  of  failure  to  instruct  on  presump' 

tion  of  innocence  where  no  instruction 

is  requested.  6-1121. 
Instruction  as  to  reasonable  doubt.  6-1247. 
Necessity  of  arraignment  and  plea.  6-1121. 
Bight  of  accused  to  have  guilt  determined 

by  a  fair  and  impartial  trial.  5-908. 
Effect  on  fairness  of  trial  of  presence  ot 

crowd  threatening  to  lynch  prisoner. 

6-008. 

Biglit  of  accused  to  present  defense  and 
have  issne  determined  hy  jtu7  under 
ciTcnmstances  enabling  it  to  exercise 
its  independent  judgment.  6-908. 

Crimination  of  self.  6-1449. 

Right  to  meet  witnesses.  6-1449. 


CREDIBIUTT. 

Of  witnesses,  see  Witnesses. 


—  meoessltr  of  Imdletmemt  or  presaat- 

meat. 

Giving  equity  jurisdiction  to  punish  and 
abate  nuisances  punishable  hy  indict- 
ment as  deprivation  of  right  to 
presentment  by  grand  jury.  6-1463. 


CHIMIN AI.  LAW. 

Ex  pos.t  facto  law,  see  CoNSTiTUtlOKAL 
Law. 

Violation  of  election  laws,  see  ELECTIONS. 
As  to  extradition,  see  EXTRADITION. 


—  pleading. ' 

Necessity  that  accused  plead,  or  refuae  to 

plead.  6-1121. 
Entry  nunc  pro  tunc  after  expiration  of 
term  upon  record  to  show  arraign- 
ment and  plea.  6-1121, 
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Sentetuxm  different  courts  a»  contmr- 
«wnt.  (eaaw  pp,- 87*t  377). 

Cniel  and  inhuman  punishment  for  main- 
teining  twwdyhoose.  &-1449. 

Haeord. 

Power  to  amend  record  €n  oHmfnal  eoso 
a/ler  term,  on  ev<denee  deAotv  two- 
•rd.    a-tlS7  (ease  p.  llJti}, 


CmZBflNATIOK  or  SBU*. 

See  Ckiminal  Law. 


OKOSS-EXAMIHATIOV. 

Of  witneei,  see  WrTNBSSsa 


CROSSINGS. 


Obstruction  of,  by  train,  see  Highways. 
Eailroad  crossings  generally,  see  Rail- 
roads. 

Street  railway  crossings,  see  Stbebt  Baii>- 

WAY& 


CROWD. 

Momtcide  hy  firing  into  crowd  xHthnut 
expresa    intent    to    in/Uot  imtvur^i 

lAiPMity  of  street  railvmy  companif  to 
passenger  on  account  of  orotsded 
oondMion  of  oara,   &~1267  (earn  p. 


OaUBL  AHD  UNTTSITAIt  JPUMISIB- 
MEKT. 

See  Crimikal  Law. 


CRUELTT. 


As  ground  for  divorce,  see  Divorce  and 
Separation. 


CI  UMU  LATIVE  SENTBlfOEB. 

See  Criminal  Law. 
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OUBATIVE  ACTS. 

Validity  of,  see  Oonstitutional  Law. 
—  ■  ■-        ■  — 
dusToiE  AMD  irsAoa 

Infermnce  from  umgm,  ouetom,  or  MoAli 
of  power  of  president  of  corporation 
to  emptoiff  control,  or  ^Uat^rpe 
ao«nU  aubordtnatea. 

Effect  of,  on  conatmetion  of  eontraeb 
6-234. 


OVSTOMS  DUTIES. 

See  Duties. 


DAMAGES. 


Necessity  and  propriety  of  instructions  as 
to,  see  Trial. 

BaemplavT  or  pnMltlva. 

For  personal  injuries  or  deatii.   5-990.  • 

Ob  oontraots. 

Loss  of  profits  from  breach,  see  infra. 

Measure  of  damages  for  defective  per- 
formance of  contract  to  bore  or  caaa 
weU.    0-^40  (case  p.  234:). 

Damages  recoverable  from  well  driller 
who  wrongfully  puts  the  owner's  cas- 
ing into  the  well  after  being  notified 
of  intention  to  abandon  welL  6-234. 

—  of  employuent. 

Damages  for  breuh  by  property  owner  of 
contract  employing  insurance  adjust- 
er. 6-1488. 

Failnve  in.  duty  to  pasgesger. 

Illegal  arrest  of  passenger.  6-346. 

la  nspeat  of  freisltt  or  bacsace. 

Limitation  of  liability,  see  CARRlEHa 

freight  as  an  element  of  damage  where 
contract  fixes  value  or  Hmits  car- 
rier's liahility  for  property  lost  or 
damaged.    (1~1B9  (oeae  p.  149). 

Torts  canerallr. 

Measure  of  damagea  for  negligenee  of 
attorney  in  passing  defective  title, 
S~13S0  (caae  p.  lasS) . 

WroBcfnl  arrart. 

Arrest  of  passenger,  see  snpra. 


The  daili  in  eaek  eltvtlra  atnad*  for  A.I.R. 
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Liability  for  logs  of  •property  left  un- 
protected when  owner  woe  terong- 
fully  orruttfd.  5-^08  foMS  p. 
3Sa). 

Daatlt  sf  aaimaL 

Including  in  damages  for  injtiTy  to  animal 
reBtuting  in  its  death  money  spent 
in  nnsuceessfol  effort  to  restore  u  to 
usefulness.  6-149. 

Mental  angnlsli. 

Right  to  recover  for  fright  or  injury  due 
thereto,  see  Fright. 

Proprie^  of  instruction  as  to.  6-201. 
IrfiM  of  profits. 

Liability  of  attorney  who  passes  an  un- 
marketable title  for  lost  profits  in 
case  a  resale  fails  because  of  such 
title.  5-1385. 

Recovery  of  lost  profits  for  defective  per- 
formance of  contract  to  bore  well 
where  loss  of  profits  resulted  from 
contractor's  failure  to  do  something 
which  his  contract  did  not  require  him 
to  do.  5-234. 

In  case  of  breach  of  exclusive  selling  con- 
tract. 5-1602. 

Necessity  of  absolute  certain^  of  data 
upon  which  to  estimate  Imt  pn^ts. ' 
6-1602. 


DEBTOK  AMD  OBEDXTOB. 


DAKOEROirS  AOEKOT. 


Antomobile  as.  5-216. 


DATE. 


Bifeet  of  misUike  in  reference  In 

to  date  of  another  statute,  ff^lOM. 


DEATH. 

In  general. 

Punitive  damages  for,  see  Damacbb. 

Right  of  one  sought  to  be  made  liable  for 
negligent  death  of  another  to  attack 
jurisdiction  of  court  to  appoint  ad- 
ministrator. 6-284. 

Eliminating  fi'om  stetute  giving  right  of 
action  for  death  reference  to  sections 
of  other  statutes  which  are  erroneooih 
ly  alleged  to  prescribe  the  procedural 
6-990. 

Sffaet  of. 

Mifeet  of  death  of  one  party  to  eonsplr- 
«cy  before  trial  or  oenvietion  of  an' 
other.    «-S7d  (earn  p.  370). 

Effect  on  domicil  of  accidental  killing  of' 
person  traveling  from  one  domidl  to 
another.  6-284. 


Insolvency  of  debtor,  see  Assimi 

roB  CuDmws;  Bankbuptcy. 
As  to  attachment  hv  creditor,  aee  Attacm- 

HMNT. 

Creditors  of  decedent,  see  Ezecutcbs  ahb 

Abhznisteators. 
fnnsfers  in  fraud  of  crediton^  Me 

Fraudulent  Convey  an  csa 


DECIABAXIOm. 

Evidence  of,  aee  EviiffiN<x. 


DEDICATIOK. 


Im  geneniL 

Bffeot  of  dedlooMon  of  fee  to  land  far 
use  as  a  etreet  or  highwatf  on  rigfU 
to  subterranean  d^poeUa  of  mtinmrmlm. 
0-1403. 

Common-law  dedication  by  platting  fa^^ 
way  in  nnincorporatea  town.  o-ImB. 

Aeeoptanea. 

VooBssltir  of  aeeeptanee  of  dedioat9d 
otreet  to  reZtoM  <t  frinn  taxoHan, 
S~itsa7  (ease  p.  isas). 

Necessi^  and  sufficient  of  meeeptone*. 

6-1^2. 


DEEDS. 

In  KMMsaL 

Covenant  or  condition  in,  see  GonNANTC 

AND  Conditions. 
Conveyance  by  infante,  see  iNFAwra, 
Execution  of  power  by,  aee  Powoa. 

Void  deed  ai  cloud  on  title.  6-1081. 
DellTsry. 

Depoelt  of  deed  to  matt  as  a  deUvary. 
(ease  p.  leeo) . 

Suffideiicy  of  delivery  generally.  6-1660. 

What  propOTtr  passea. 

Effect  of  oonveyanoe  apedfying  purpose 
for  which  the  property  is  to  be  used 
to  pass  mineral  rtghte  in  land. 
S~1493  (cam  p.  1496) . 

Estate  or  Intoreat  oreatod. 

0U  and  gros  or  otft«r  naeunil  rtghim  to 
land  aa  affeeied  by  language  in  con- 
veyono*  Hpeoifying  purpoae  feir  wMe* 
Vie  property  is  to  he  used.  t^l£93 

(case  p.  J49S). 
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DEFAULT. 


lu  payment  authoriziiq*  foredosor*  ot 
mor^ge,  see  MomtUGK. 


DEFENSES. 


To  action  for  divorce,  aee  DiTOMS  Am 
Sepasation. 

Defenses  to  nuin damns  suit  to  compel 
paymenC  of  salary  of  pubUe  officer 
•r  mnployee.  a-S79. 


DEFINITENESS. 

Of  pleading*  see  PuukDiNa 


DEFIHITIOirS. 

See  Words  ano  Phrases. 


DELAY. 

In  presenting  check,  see  Checks. 
la  exereiaing  option  under  acceleration 
danse  in  mortgage,  see  Hobtoao. 


In  general,  see  FLEADiNa 
To  evidence,  see  TauL. 


DB!KTZBT. 


yalidity  of  statute  providing  for  revoca- 
tion of  license  of,    6—94  (case  p. 

Statute  permitting  revocation  of  license 
for  certain  kfnds  of  advertising.  5-84. 

Uncertainty  or  ambigoil?  of  statute  as  to 
gronnu  for  revocation  of  license. 

Indefiniteness  of  statute  stating  grounds 
for  revocation  of  license.  6-84. 

Vesting  in  state  boards  power  to  tn 
charges  for  revocation  of  dentist^ 
license.  6-64. 


DESOEMT  AND  DISTRIBUTION. 

Effect  of  giving  adopted  child  a  right  to 
inherit  to  malce  him  a  child  in  fact 
or  change  his  identic.  6-i277. 


DIRECTION  or  VERDICT. 

See  Trial. 


DIRECTOBT  PROVISXOHS. 

Of  sUtnte.  &-165. 


DELEGATION  OF  POWER* 


DISABILITIES. 


Constitutionality  of,  see  Constitutionju*    Of  infants,  aee  Infants. 
Law. 


DEUVERT* 

Of  deed,  aee  DEEO& 


DISCHARGE. 

Of  servant,  see  Master  and  SiHfAMT. 


DEBCAND. 


Ab  prBToquisite  to  mamdamtM  to  compel 
payment  of  the  aalary  of  a  public 
officer  or  mnployee.  0—074. 

Meeessit7  of  previous  denuind  to  recovery 
of  attorneys'  fees  provided  by  mort- 
gage. 5-1216. 

As  condition  precedent  to  suit  to  foreeloae 
mortgage.  &-1216. 


DI8GRBTION. 

Beview  of,  on  appeal,  see  Appeal  and 

Error. 

Bffect  of  discretion  as  to  payment  on 
riffM  to  mandamus  to  compel  pa|r- 
ment  of  salary  of  public  officer  or 
employee.  6—S7S. 

Abuse  of  discretion  by  school  officers  irtiieh 
will  Justify  court  in  interfering. 
6-841. 
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Injunction  to  control  dlicretioiutTy  action. 
6-841. 


DISOBIUIKATXOH. 


In  Heenae  tax,  see  Licensb. 
Ib  taxes  genmiUy,  aee  TAxaa, 


DISEASB. 


Infections  and  contagious  diseases,  see 
Infectious   and   Contagious  Dis- 

BASU. 


DISOBDEBXT  HOUSES. 

ConaUtutUntaUtv  of  eiaiute  conferrtng 
on  t^antxrtf  rmtrta  poirer  to  abate 
TmwdvhmaeM  as  nutoanoe.  d»-i474 
(oaaea  pp.  14,40,  . 

Bight  to  jury  trial  in  case  of  equitable 
attack  upon  proper^  id  those  engaged 
in  maintaining  or  abetting  bawdy- 
houses.  &-1449. 

Partial  invalidily  of  statute  for  suppres- 
sion of.  6-1449. 

Jurisdiction  of  equity  to  abate,  at  suit  of 
individual.  6-1463. 

Power  of  legislature  to  extend  equi^  ju- 
risdiction to  abatement  of  bawdy- 
houses.  5-1449. 

Question  whether  act  giving  equity  power 
to  abate  bawdyhouses  is  civil  or  penaL 
&-1449. 

Penalty  for  maintaining,  as  cruel  and  un- 
usual punidiment.   6-1449.  ' 


DISQUAUFIOATIOK. 

Of  judge,  see  JuaOEa 


DISSOLUTION. 

Of  partnership,  see  Partnership. 


DISTRIBUTION. 


Yeneroal  Oiaeaam  as  ground  for  divorcm 

or  aepartttion.  t^lOlO. 
CondutA  atnourUi'no  to  treatment  endan~ 

gering  life  within  statute  defining 

ground*  for  divorce.    0~719  (eaem 

p.  710), 

D«f eases. 

MiaeonOiwt  of  complainant  dmfwUng 
divorce  on  ground  of  threat  endan- 
geHng  Ufe.  6-719. 

AgreeaieatB  for  anpport 

Tattdlty  of  separation  agreement  as  af- 
fected by  fraud,  coercion,  unfair- 
ness, or  mistake,  ii~SS3  (case  p. 
817). 

Ratification  of  separation  agreement  by 

retaining  fruits  of.  5-817. 
Effect  of  fact  that  woman  was  reprMent- 

ed  by  counsel  in  negotiations  with  her 

husband  for  a  separation  agreement. 

6-817. 


Of  decedent's  estate,  see  EXECUTORS 
Adhinistratoss. 


AND 


DIVIDENDS. 

See  Corporations. 


DOCUMENTABT  EVIDEMOE. 

See  EvimNCE. 


DOMIOIL. 


Power  of  infant  to  change  domicil,  see 
Infants. 

Dotnfofl  ivMIe  in  IHnere  from  old  to 
new  "home.   OSOe  (ease  p.  284) . 

Definition  of.  5-284. 

What  is  necessary  to  establish.  6-280. 

Presumption  of  continuance  of  domici! 

once  s  acquired.  5-284. 
Effect  of  imprisonment  to  change  domiciL 

6-256. 

Necessity  of  actual  residence  at  the  new 
place  with  purpose  of  remaining  there 
to  effect  change  of  domiciL  5-284. 

Of  minor  child,  generally.  5-943. 

Of  emancipated  minor,  for  jurisdictional 
purposes.  5-943. 

Necessity  of  pursuing  statutory  method 
to  remove  disabilities  of  minor  with 
respect  to  domicil.  5-943. 


DONATION. 

Of  public  money,  see  Public  Moneys. 
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DOITBXf  TAXATXOV. 

8m  Taxes. 


DOWEB. 

Election  between  lesacy  and  dower,  am 

Wills. 

VoOura  or  renunofotton  of  th0  precedent 
life  0stato  given  by  uHU  as  acoelerat- 
it*g  the  vestirtff  of  a  remainder  Utnii' 
ed  thereon,  where  the  enjoffment  ie 
postponed  by  the  aUotmeiU  of  dow- 
er, (oaae  p.  «77> . 

UaMltty  of  one  having  inchoate  right  of 
dower  in  property  condetnne^i. 
tS-lS47  (caae  p.  134^) . 


DRAINS  AND  SEWERS. 

Municipal  liability  for  injnry  by  defects 
in,  see  Municipal  Corporations. 

Jt^HMotfon  to  prevent  eetabliahment  or 
maintenance  of  tewage  dJaposol 
plant. 


DITE  PROCESS  OF  LAW. 

See  Constitutional  Law. 


By  pvMoriptloa. 

What  tpiU  disprove  acquiescence  hy  own- 
er eaaential  to  easement  by  prescrip' 
Uon  in  case  of  Jenoum  use.  i^l326 
(case  p.  1820). 

Necessity  of  knowledge  and  acquiescence 
by  owner  or  of  fbcts  from  which  ac- 
quiescence may  be  presumed.  6-1320. 

What  constitntes  acquiescence  on  part  of 
owner.  ^1320. 

As  ftppnrtttaantj  by  neeesalty. 

Bight  of  one  whose  access  by  meana  of 
a  right  of  way  or  branch  road  to  a 
highway  i»  interfered  with  by  an 
obstruction  in  the  laHer.  a~S<fO 
(case  p.  X9S). 

Easement  of  way  of  necessity  as  affected 
by  common  oicnerahip  of  parcels 
which  are  not  accessible  one  from 
the  other.    6-t6&7  (case  p.  1SS2). 

Sufficiency  of  petititm  for  layiner  out  way 

of  necessity.  5-1662. 
Existence  at  common  law  of  ways  of  necea- 

aity.  6-1652. 


EATING  PIECES. 


Liability  for  injury  to  patron  by  unfit 
food,  «be  Food. 


DURESS. 

VaUdity  of  separation  agreement  m»  af> 
feeted  by  ooenaon^  e—837  (ease  pm 
€17} . 


DUTIES. 

Fwrfetture  of  property  unaufhorixedlg 
used  by  servant  in  violating  cuatomM 
law.  G-^IS. 


DWEIXINO  HOlfSE. 

Xomlelde  by  firing  into  dioelling  house 
without  express  intent  to  inflict  in- 
jury. 0-005. 


EJECTION. 
Of  passenger  or  trespasser  from  trains 

GABBUatS. 


EJECTMENT. 


Befvsal  of  injunction  against  treapaaa  int. 
til  title  has  been  established  in  ejeet- 
ment  6-1062. 


EX.B0TIOH. 
As  to  taking  under  will,  see  Wilzjb. 


ELECTION  DISTRICTS.  ■ 

Aat  of  state  legislature  rediatrioUng  the 

state  for  congressional  pttrpoi^es  as 
subject  to  state  referendum.  0— 


EASEMENTS. 

la  Senersl. 

Statute  of  Frauds  as  to,  see  Contracts. 
Definition  of  easement.  5-440. 


ELECTIONS. 


On  question  of  issuance  of  municipal 

bonds,  see  Bonds. 
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As  to  election  districts^  see  Ei£cnoN  Dis- 
tricts. 

QaaltfleatioMS  of  votors. 

Legiilative  power  under  Federal  Gonsti- 
tatfon  to  determine  qualifications  of 
voters  for  election  of  Prerident. 
6-1407. 

Noeessity  tkixt  legislative  grant  to  women 
of  right  to  vote  for  presidential  eteeU 
ors  be  submitted  to  referendum  of  tiu 
voters.  6-1407. 

Vlolatiom  of  oleetloB  laws. 

OrinUnal  reaponaibUtty  of  one  aidlnff  and 
'      abeUing  violation  of  eloeMon  lotos. ' 
A-750. 


BLSVATED  BAIIAOAIM. 

Preaumption  of  negligence  from  fall  of 
article  from  elevated  railroad  train. 


ORTS,  ANNOTATED.  [5  AJJt. 

EMUfENT  nOMKOS, 

Partlos. 

Wife  a»  neoMsary  party  to  proceeding  to 
cofulemM  huaband'e  real  pmper^. 

To  whoat  oompoHMtlon  must  "he  yaid. 

IMMUty  to  one  haviny  inchoate  right 
0/  dower.    6-1347  (oaae  p.  134:8). 


EMFLOTEES. 

See  Hasikr  and  Skbtant. 


EMOUMBRAirOJSS. 

Conveyance  of  land  subject  to,  sae  U<Hn- 

OAOB. 


EUQIBILITT. 

To  oflke,  see  Officers. 


EMAKOIPATXOir. 


Of  infant  tie  affeottno  rigM  to  iAoMgrn 
domictl  or  aettlcment.  6—949  (cam 
p.  943). 


ENFOBCEHEHT. 

Of  Jndgmea^  see-  Jddgment. 


EKOINES. 


See  Stiam  EMonn. 


EBffBABOO. 


Forfeiture  under  embargo  law  of  wesssl 
unauthoHxedly  ueed  by  ecnmtli  Ut 
violoMon  of  law.  5^1S, 


EMBEZZLEBEXHT. 

Indictment  for,  see  Indictbient,  ETC. 

Criminal  responsibility  of  one  co-operat- 
ing in  offense  of  embezzlement  whidh 
he  is  incapable  of  committinff  per> 
•onally.   S-7S4  (case  p.  778). 


BHTIBBTT. 

Of  contract,  see  GomnuoiB. 


SQVAUtTT. 


Of  license  tax,  see  Licbnsb. 

In  taxation,  generally.  Taxes. 

TaUdUy  of  acparatton  ogreoiwitf  ofl  9i» 
fcated  by  ine^aUtv.  6-899. 


EQUITABLE  ASfllGBMEinL 

See  AssiONmrr. 


EHEROENOT. 

Tolldftv  of  special  contract  by  carrier 
M  emerffflncy.  6—1190  (oaee  p. 
1117) . 


EQUITABLE  OOBVEBSIOB^ 

By  wiU,  see  Wills. 
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BQUITT. 

»f  law  on  appeal  of  flndlngs  In  equity, 
see  Apfkal  and  Error. 

As  to  injanetion,  see  Injunction. 

Limitation  of  actions  in,  see  Limitations 
OP  Actions. 

Set-off  in  equity,  see  &a--OFr  and  Coun- 
terclaim. 

Subrogation  in,  see  SuBROOATTON. 

Fallurm  to  perform  0m  duty  «Hk<ofc  rest* 

upon  one  hecauae  of  truM  or  eon* 
JldenUal  relation  as  frauA  for  uihtcH 
equity  in  an  independent  eutt  wtU 
relieve  against  a  judgment.  ^"079 
(ooM  p.  €8S)^ 

Power  of  legislatare  to  extend  juriadietioB 
of  equity.   6-1449.  1458.  1468. 

Jurisdiction  of  snit  to  eonstme  will  in 
case  of  controTtrsy  as  to-  reconrendon 
into  real  estate  of  a  remainder  de- 
vised as  personalty.  6~466. 

Vigbt  of  ecpity  court,  having  assnmed  Jli- 
risdiction,  to  grant  full  rdief.  &-666, 
1449. 


SSOAFE. 

Bntry  and  search  of  premises  for  pur- 
pose of  rearrest  of  escaped  prisoner 
without  warrant.  5— 273. 

Criminal  responsibility  of  one  conspiring 
to  commit  offense  of  aiding  prtaener 
to  eaoape.  a—7S9. 


ESTATE. 

b  real  proper^  c^nerally, 
WnxB. 


see  Dbmi 


ESTATE  TAIL 


ESTOPPEL 

Of  insurer,  see  Insurancb. 

Ai  to  corporate  wciatoBee. 

What  namee  import  eorporatlon  within 
rule  &iat  one  contraettng  tptfh  body 
described  bff  eorporate  name  is  e». 
topped  to  deny  its  corportUe  exists 
enee.  (caae  p.  lata) . 

By  laehef  or  acqnleieenoe. 

As  bar  to  right  of  patron  or  taxpayer  to 
seek  aid  of  courts  to  stop  use  of  public 
money  in  aid  of  sectarian  school. 
6-841. 


8y  iBOttuUtenoy. 

BatoppeA  of  partp  to  oonMradict  what  ho 
testified  to,  adversely  to  his  present 
epponent,  in  a  prior  action  to  which 
he  uMS  not  a  part}/.  i^tSOS  (case 
p.  1002} . 

Estoppel  of  one  who  avoids  liability  on  a 
contract  to  an  alleged  assignee  on  the 
,  ground  that  no  assignment  had  been 
made,  to  set  up  the  alleged  asaign- 
ment  as  a  defense  in  a  suuequent  ac- 
tion. 6-1609. 


EVIDERGB. 


Compelling  accused  to  furaish,  see  Crim- 
inal Law. 
On  motion  for  new  trial,  see  New  Trial. 
Beception  of,  on  trial,  see  Trial. 
On  probate  or  contest  of  will,  see  WILLS. 

Jndlclal  aotioe. 

Of  public  laws.  6-563. 

That  person  on  trial  was  then  serving  a 
term  upon  a  prior  conviction.  5-374. 

Of  omission  of  personal  property  from 
tax  rolls.  6-7S1. 

Of  fact  that  blowout  of  front  tire  of  Ford' 
automobile  running  15  miles  per  hour 
cannot  cause  car  to  leave  smoolii 
roadway  and  plunge  into  ditch. 
5-1237. 

That  pebbles  are  often  found  in  raw  and 
nneleaned  beans.  6-242. 

Proenmptioxui  and  Imrdeii  of  proof. 

Validity  of  statutes.  5-1449. 
Validi^  of  ordinance.  5-960. 
Borden  of  establishing  claim  under  Work- 
men's Compensation  Act   6-l<7S>  j 

w>  eoneemiJiC  persons. 

i 

Tenereta  disease  am  prima  faeie  evidence 
of  adultery.  S^IOSO. 

Pree^nptUm  of  identity  of  persons  from 
identity  of  name  in  chain  of  tUle  to 
real  property.  (oaes  p.  4S8) . ' 

JPresumption  against  suicide  in  worle- 
men's  compensation  oases.  H-t9SO 
(came  p.  1673) , 

Xffeot  of  mere  fact  that  one  spouse  is 
fotmd  to  have  a  venereal'  disease  to 
raise  presumption  that  it  was  com- 
municated    by    the    other  spouse. 

iSefliBal  to  presume  that  one  suing  for 
injuries  through  threat  was  not  a 
person  of  ordinary  reason  and  firm- 
ness. 5-1283. 

Survivorship  where  two  persons  perish  in 
the  same  disaster.   &-791,  794. 

Knokledge;  notice.    6-276,  1646. 

Probable  cause,    5-1090,  1682. 
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Good  faith  of  one  seeking  to  probate  later 
will  which  will  avoia  operation  of  pro- 
vision in  the  earlier  one  againat  con- 
test. &-1363. 

Presumption  of  continoance  of  domtdl 
once  acqaired.  5-284. 

Error  in  failing  to  instruct  on  presump- 
tion of  innocence  in  criminal  case. 
&-1121. 

—  Besllgence. 

Mes  ipsa  loquitur  ae  applied  to  auto* 
mobile  accidents.    t^l940  (caae  p. 

1237). 

A.ppltcability  of  rem  ipaa  loquitur  to  fail 
of  person.    &~289  (caae  p.  276)  . 

Preeumption  of  ncffligenee  from  tltrow- 
^ng  paseenger  from  aeat.  i^l034 
(catte  p.  t098). 

Preeumptton  of  negligence  from  injury 
to  one  other  than  passenger  or  em- 
ployee from  fall  of  trolley  pole  or 
other  part  of  street  car.  tt~133p 
(case  p.  1330) . 

Presumption  of  negligence  of  railroad 
company  interfering  tcith  fire  de- 
partment while  attempting  to  esCln- 
ffuish  fire,  s—ieei. 

General  rule  as  to.  6-1833. 

Sufficiency  of  maxim  "Res  ipsa  loquitur" 
to  take  case  to  jury.  B-1237. 

Presumption  of  negligence  from  fall  of 
trolley  pole  from  street  car,  to  injury 
of  person  in  street.   6-1330,  1333. 

—  JnrlidletloB}  oAoial  aota. 

Presumption  of  jurisdiction.  6-284. 

Burden  of  establishing  want  of  jurisdic- 
tion. 5-951. 

Presumption  that  chief  executive  of  state 
will  perform  his  duty.  6-1152. 

— Siftsi  wills. 

Presumption  of  acceptance  ol  gift.  5-1660. 
Presumption  as  to  intent  of  testator  in 
construction  of  -will.  &-JLA17. 

—  possession. 

Presumption  of  possession  of  one  having 
record  title  to  real  estate.   6-42S.  • 

Doanmentarr  evldenoe. 

Printed  volume  of  statutes  of  state  as 
evidence  of  what  the  law  is  on  a  civen 

subject.  5-990. 
Consulting  record  in  action  to  determine 
ground  of  decision.  5-1602. 

Pmrol  and  extrinsic. 

To  show  how  a  mistake  tn  reference  in  a 

statute  occurred.  5-990. 

Oplaioiu  mad  oon«liulons. 

PubUo  Of  corporate  ofpcer  ae  leitMn  rule 
that  owner  of  property  may  testify 
to  value  thereof.    1^1171   (case  p. 

lies). 


Heanay;  deelanttioBa. 

Privilege  of  communication  to  attorney 
hy  oltent  in  attempt  to  establiah  false 
claim.    S-977  (case  p.  079)  . 

Privilege  of  communication  to  attemep 
ae  affected  by  termtooHon  of  «m- 
ploymetU.   4f-^79S  (oaee  p.  733) . 

Statements  made  to  attorney  by  either  of 

two  clients  in  the  presence  of  the 

otiier  as  privileged.  5-972. 
Communications  to  attorney  by  client 

sedcing  advice  as  to  liability  for  crime 

alreac^  committed.  5-072. 
Communication    by    (me  contemplating 

crime  to  attorney  in  seeking  advice  as 

to  how  to  succeed,  5-972. 
Conversations  and  communications  bfr> 

tween  attorneys  representing  different 

parties  to  suit.  5-972. 
Admissions  of  co-conspirator.  6-370. 

RelevMoy  and  materlali^. 

Belevancy  and  materiality  under  j^mA- 
ingSt  see  infra. 

Wagering  intent  in  assignment  of  life 
insurance  contract.  5-831. 

Evidence  of  adoption  of  system  of  inspec- 
tion on  question  of  negligence  in  per- 
mitting fall  of  trolley  pole  from 
street  car,  to  injury  of  pedestrian. 
5-1S33. 

Evidence  of  speed  of  car  some  time  before 
the  accident  in  case  of  fright  of  horse 
by  excessive  speed  of  automobile. 

5-936. 

Admissibility  against  him  of  whatever  tes- 
timony is  extracted  from  a  conspirator 
offered  as  a  witness.  5-370. 

In  prosecution  for  obtaining  property  by 
means  of  check  without  fnnds  to  pay 
iU  5-1247, 

In  suit  to  ei^oin  continuance  of  sectarian 
school  with  public  money.  6-841. 

Admissibility  in  action  for  malicious  pros- 
ecution of  lunacy  proceeding,  of  cer- 
tificates admitting  plaintiff  to  practise 
medicine  in  other  states.  6-1080. 

Welcl^t,  effeot,  aad  niffleieiLoy. 

Sufficiency  of  evidence  to  go  to  jury,  see 
Trial. 

Waiver  of  motion  for  nonsuit  because  of 
insufficiency  of  evidence.    5-1090.  _ 

Sufficiency  of  evidence  to  justify  findiiu; 
that  Are  had  attacked  insured  stodc 
before  explosion  occurred.  5-S06. 

Sufficiency  of  proof  that  city's  contaminat- 
ed water  supply  was  tiie  souroe  of 
typhoid  fever.  6-1396. 

Sufficiency  of  evidence  to  overcome  pre- 
sumption of  identity  of  persons  from 
identity  of  name  in  change  of  titia 
5-423. 

Sufficiency  of  evidence  to  overcome  prinaa 
facie  oase  of  probable  cause  in  aetioa 
for  malicious  prosecution.  5-1682. 

Establishing  negligence  by  circumstan- 
tial evidence.  5-1333. 
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SnffleieDcy  of  proof  to  show  inspection  of 
a  ^rticular  street  car  so  as  to  neg- 
ative  inference  of  negligence  arisiac 
from  fall  of  trolley  pole.  6-1383. 

Sufficiency  of  evidence  to  justify  finding 
of  substantial  performance  et  eon- 
tract  6-1168. 

When  state  is  boond  by  a  statnunt  of 
accused  which  it  mtrodnces  in  evi- 
dence. 5-600. 

Adverse  possession  of  real  estata.   &  4Zt, 

Fraud.  6-655. 

Knowledge.  6-1646. 

AdaUaalbllltr  vader  ploftdlags* 

Sufficiency  of  mere  plea,  in  justification  of 
trespass  for  worldng  a  road  over 
another's  property  oi  a  li^t  of  way 
by  user,  to  admit  evidence  repaira. 
6-1320. 


Of  automobile  frightening  horse.  6-086. 
 • « » 

EXCHANGE. 

Power  to  sell  and  distribute  the  proceeds 
as  including  power  to  exchange. 
6-1886. 


S3C0I.USXVB  AOBVOT. 

Measure  of  damages  for  breach  of  ooDtoMl 

conferring.  6-1602. 


EXECUTIOir. 


Sale  on  execution,  see  Judicial  Saxm, 
Levy  under,  see  Levt  and  Sboubb. 


see  Abatkment 


B4oM»  of  e«ta*»  of  4eoea»9d  member  of 
laxD  firm  in  roapeet  to  husine»a  tm- 
pnUhad  a*  Hme  of  latter**  death. 
it~l»90  (eaao  p.  ISSS). 

Survivabili^  oi  action, 
AND  Rbvital. 

Biffht  of  one  taking  out  letters  of  admin- 
IMration  in  the  proper  count?  upon 
estate  of  one  negligently  killed,  to  be 
admitted  as  a  part?  to  an  action 
brought  for  the  negligent  killing  un- 
der letters  taken  out  m  another  coun- 
ty, after  limitetions  have  run  against 
ue  cause  of  action.  6-284. 

Bight  of  devisee  of  real  estate  to  main- 
tain action  to  require  executor  to  dis- 
charge mortgage  debt  out  of  persnial 
estote.  6-4^. 

Claims  agalaat  estate;  paTineiit. 

BtgM  of  heir  or  devisee  to  have  real 
property  oaeonmuteA  from  lien  there- 
on at  expenee  of  personal  estate. 
&-4SS  (case  p.  *sa) . 

Effect  of  failure  of  holder  of  mort|Me 
debt  to  present  it  against  estate  with- 
in period  limited  to  bar  a  devisee  of 
the  land  of  his  right  to  exoneration 
of  the  land  by  payment  of  the  debt 
from  personalty.  6-483. 

Bight  to  have  debts  of  testator  paid  out  of 
personal  estete  rather  than  real^. 
6-483. 

IHctfibatioBi  aaooiutiiic* 

Crediting  an  administrator  with  money 
paid  by  him  in  good  faith  to  widow 
before  discovery  of  will.  6-619. 

Befusal  to  consider  disallowance  of  com- 
missions to  administrator  based  upon 
a  commissioner's  report  to  which  no 
exeeptions  were  token.  6-419. 


BSEMPlb&BT  DAMAOl 

Saa  Dahagh. 


BXEODTORB  AKD  ADWIIUTBA- 
TOB8. 

Appalmtmeat. 

Lack  of  jurisdiction  to  appoint  abowu  oa 

face  of  record.  6-S84. 
Who  may  question  Jurisdiction  to  appoint. 

6-284. 

Bli^ts,  powers,  aad  datles. 

Power  to  sell  and  disMboto  tiie  proceeds 
as   including   power   to  exchange^ 

6-1885. 

Duty  of  executors  to  present  and  keek  pro- 
bate of  will.  6-1426. 


EXEUPTIOXra. 


Prom  taxation,  see  Taxes. 

Provision  in  stotutes  making  subject  to 
execution  lands  ''not  exempt"  as  In- 
iduding  exemvtkns  under  Fettoral 
laws.  6-S86. 


BXPEHBITUBBB. 

By  guardian,  see  Guabdian  and  Wardl 


Tlie  daab  in  eaek  oltatlini  atsads  for  A^JSL, 
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BXPIOUONB  Ain>  EXPEonvm. 

As  nuisance,  lee  Nuisancbs. 
Proximate  cause  ot  loaa  or  injury  hjf  lee 
Pboximate  Cause. 

LkMlUp  for  damage  to  other  prmmilaea 
from  fire  in  building  iritore  <Mfteii% 
maNe  moteriala  are  atoroO.  O— 

fca«e  p.  1S70), 

Lobs  of  innired  goodi  1^  explosion.  5-805. 


EXPI^nVM. 

See  Explosions  and  Ezflosithi. 


TALKB  IUfFBEVOiniEinF. 

Liability  of  carrier  for  arrest  of  passen- 
ger, see  Cauubrs. 


TAXMB  FSKSOMATIOir. 

Criminal  reapttnaibility  of  one  aiding  and 
«b0«KM0  the  offenae.  S~7S4. 


PAMII.T  PUKPOBE  DOCTRINE. 

ZlaMltty  0/  own«p  wnOer,  for  injuries  by 
outomoMIe  vAUe  befngr  wsed  by 
mtember  of  Ma  fatnOif.   S-^Se  (earn 

p.  »ie). 


aac  POST  PAOTo  x^ws. 

Constitutional  Law. 


EZTBADinOH. 


Right  to  appeal  from  order  releaatng  one 
in  extradition  proceedinga,  S—tlSO 
(caaep,  1109), 

Presumption  by  court  that  showing  upon 
which  governor  issued  his  warrant 
was  legally  sufficient.  5-1152. 

Sufficiency  of  affidavit  for  arrest  on  in- 
formation and  belief.  6-1152. 

Effect  of  wrong  reason  for  grant  of  order 
discharging  persons  arrested  in  ex- 
tradition ]>Toceedings.  5-1162. 


FACTS. 

Review  of,  on  appeal,  see  Apfbal  AKD  JBm- 

KM. 


Applicability  of  rea  ipsa  loquitur  to  fall 
of  person .  (case  p.  278)  . 

PreaumptUm  of  negligence  from  fall  of 
paaaenger  from  seat.    9^1084  (t 
p.  1028), 


FABE. 

EJsetifm  tot  refusal  to  pay,  see  »— * 


FABM  CBOSSINO. 
Orsr  railroads,  see  Railroads. 


FICTITIOUS  PAYEE. 

When  check  is  drawn  to  fictitious  payee  so 
as  to  be  payable  to  bearer.  &-1198. 


FIDUOIABT  KEIATIOV. 

Failure  of  fiduciary  to  make  disclosures 
as  fraud,  see  Fbaud  and  Dscbit. 


FINAUTT  OF  DE0I8IOH. 

For  purpose  of  appeal,  see  Appeal  and 
EmtOR. 


FIVDINGS. 


Review  of,  on  appeal,  see  Apical  and  Eb- 

BOB. 


FAIXINO  OBJECTS. 

Injury  to  one  other  than  paaaenger  or 
ejnployee  by  fall  of  trolley  pole  or 
other  part  of  atreet  oar.  6—1880 
(cases  pp.  1330,  1333). 


FIBEABJn. 

Homicide  by  toanton  or  reckless  use  of 
firearms  v/ithout  erpresg  intent  to 

inftict  injury.    8—003  (ease  p.  OOO). 
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ram  bepab.tiibkt. 

UabiUty  ito  interfering  with  fire  sppu»- 
tne  oo  wuy  to  fire,  we  Fiina 


See  lM8Da&NG& 


IIBBS. 

lAmbmty  for  damage  to  other  prmniaem 
from  pre  in  huWUmg  wfcvre  infiam^ 
mable  materials  ate  ttnreA  ^^1378 
(COMB  p.  ia7«; . 

lAability  of  raOrooA  companif  for  ftOar- 
fmrenee  with  firs  department  wMto 
mttempUng  to  exUnguUh  flin,  O-iAffi 
(eaeea  pp.  194,9,  1948). 


rUOAIi  XAHAGEHBVT. 

Fewer  of  PuMto  Service  Oommieaion  wMfc 
reepeet  to  jImmI  ntenegement  of  atieet 
roUwayt.  9-99. 


FISHERIES. 


Right  of  fi'Mng  on  inland  Utkee.  9-1099 
Xeem  p.  109B) . 


FITHEn. 

Wexnnly  of,  see  Sale. 


FLOOD. 

Validly  of  special  contract  between  com- 
mon carrier  and  shipper  made  in  view 
of  an  nnnsual  flood.  6-1117. 


rooB. 

Implied  covenant  of  fitneea  by  one  serv- 
ing  food.   9-1119  (eaee  p.  1100). 

Im/plied  tporrantu  by  one  otJier  than 
packer  of  fitness  of  food  sold  in 
eeoled  cans.    6—248  (case  p.  242) , 

Implied  duty  of  keeper  of  eating  house  to 

furnish  patrons  with  fit  food.  6-1100. 
Natnre  of  action  for  injury  by  unfit  food 

■erred  in  eating  places.  6-1100. 
Preparing  beans  for  food  with  pebbles 

among  them.  5-242. 
Serving  beans  containing  stones  similar 

in  sise  and  appearance  to  the  beans. 

6-1100. 


Effect  of  failure  of  patron  to  exercise  due 
oava  in  partalring  of  food  on  liability 
oi  keeper  of  reetanrant  for  injuzy  to 
patron  from  unfit  food.  6-1100. 

Question  for  jury  as  to  contributory  neg- 
ligence of  one  injured  by  unfit  food. 
6-1100.  , 

Ueaning  of  words  "victuals"  and  ''vict- 
naler."  6-1100. 


TOXBOUmUBM, 

Of  moiig^gef  see  Mortgage. 


FOREIGH  JU]>G1IEIIT* 

See  JusOMBNT, 


rOBFEITUBa 

Of  insurance,  see  Insurakck 

Forfeiture  of  property  unauthorieedly 
used  by  eervant  in  violating  Uub. 
9-»19  (eaae  p.  911) . 

Act  providing  for  forfeiture  and  sale  of 
personal  property  used  in  maintaining 
oiaorderly  houses.  6-1449. 


rOROEBT. 


Paymont  1^  bank  of  forged  paper,  aat 
Baxul 


FORMER  TESTIMOmr. 
Admlsnbilitv  in  evidence,  see  EvuHBHCl. 


FRAHCHIBB. 


Of  street  railway  companies,  see  STRm 
Bailways. 


FRATERNAX.  ORDERS. 

See  Benevolent  Societies. 


FRATTD  AMD  DECEIT. 
Xm  gaaeval. 

Sufficiency  of  proof  as  to,  see  Evidence. 
Transfers   in   frand    of   creditors,  see 

Fraudulent  Conveyances. 
Pleadings  as  to,  see  Pleading. 
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FrivOege  of  ootnmunication  to  attomajf 
by  eUent  <tt  attempt  to  mstabUah  false 
claim.   5—077  (case  p.  979). 

Criminal  responsibilitjf  of  one  conspiring 
vHth  others  to  commit  offense  <H- 
voiMng  fraud.   6—7S0,  790. 

Validltif  of  separation  agreement  as  of- 
feezed  by.  OSSS. 

<Jonce€Ument  of  venereal  disease  as  fraud 
justifying  annulm^t  of  matriage. 
&-t092  Cease  p.  lOia) . 

Confirmation  of  marriage  induced  by. 

6-1013. 

Nonperformance  by  ffrantor  of  his  agree- 
ment to  restrict  remaining  lou  in 
tract  6-440. 

Oomoealuemtt  feUmre  to  diMloM  faoti. 

Failure  to  perform  the  duty  UfMtlh  rests 
upon  one  because  of  trust  or  con- 
fidential relation  as  fraud  for  which 
equity  in  an  independent  suit  trill 
relieve  agattuit  a  ivdgmeiU. 
(case  p,  OSS), 

Failure  of  person  oeenpying  a  trust  rela- 
tion to  another  to  speak.  5-666. 

Xb  reipeot  to  necotlablA  paper. 

Violation  of  criminal  statute  against 
drawing  checks  withota  sufjlctent 
funds  to  meet  them  m  affetied  by 
deposit  of  money,  or  a  statutory  pro- 
vision  permitting  payment  within 
epeetfled  time.  I^1»S4  (eaae  p. 
194,7) . 

Evidence  in  prosecution  for  obtaining 
property  by  means  of  check  without 
funds  to  pay  it.  5-1247. 

Indictment  in  form  prescr{l>ed  by  statute 
for  procuring  property  by  issuance  of 
cheek  therefor  withont  lands  tO'  meet 
it.  6-1247. 


Bemadles. 

Power  of  equity  in  ease  of. 


Equirr. 


raAUDS,  8TATUTB  M*. 

See  Contracts. 


Kght  of  creditors  of  seller  to  attach  prop- 
erty sold  without  romj^^g^wito  the 


of 


Urn, 


requirements 
5-1507. 

Liability  of  officer  levying  attachment,  at 
suit  of  -creditor  of  vmdor,  upon  prop- 
er^ sold  without  eomplyinc  with  pi»- 
Ti^onfl  of  Bulk  Sales  law.  K-16OT. 


FBEIOHT. 


Am  an  tiUment  of  damage  where  eotOradt 
fiaces  value  or  limits  carrier^  limhn- 
<ty  for  property  loat  or  Aemaged, 
i^iea  (eaae  p.  1*9} . 


rBBXOHT  OABBIBBa. 

See  Cabriub. 

FBIOHT. 

Of  hone,  see  HOBSsa 

Civil  liability  for  using  threatening  or 
tOm^ive  Venguag^-   t^lSSO  (ease  p. 

i9sa). 

Question  Aether  threat  aeeompuiied  hf 
profanity  and  abuse  was  mth  aa  to 

Sut  person  of  ordinary  reason  and 
rmness  in  fear  of  bodily  harm. 
6-128S. 


FirOITIVES. 

Extradition  of,  see  Eztbadiston, 


VUBMlTUBIt. 


Sending  one's  household  fonUtnre  into 
ooun^  as  establishing  dondcQ  thera. 
6-284. 


FRAUBTrUSMT  COlTVETAirOBfl. 


FTJTimE  ADVANCES. 


Preference  by  insolvent  corporation,  M* 

C<«F0ft4Tn>NS. 

Bights  betumen  parties  to  sals  in  viola- 
tion of  SuOe  Sales  Law,  &~tSt7 
(eases  pp,  1007,  1S19). 

Main  purpose  of  Bulk  Sales  Law.  5-1612. 


Prioritv  as  between  mortgage  for  future 
advances     and     mechantos'  liens. 

S~-398  (case  p.  391) . 

Garnishment  of.  6-391. 
Validity  of  mortgage  to  secure.  5-391. 
When  value  attaches  to  mortgage  to  secora 
future  advances.  5-391. 
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injuncMmn  to  prevent  «a$mbHthmMU  or 
maintenamoe     of     garboff*  iplatila 


OABXISBMENT. 


€lmntlshmmU  of  Itank  <n  sutt  agtHnat  tho 
pgya  or  other  holder  o/  a  dkeolit 
UlMm  flh0  banic,  tt~aS9  (omae  p, 
M7). 

Bighf  of  hoUler  of  (dMe  M  uff^eteA  »y 
9am<«hment  of  drauwr'a  bank  oo- 
oount.    a-ttSl  (oaae  p.  SS4i) . 

Mffoct  of  NegoUahle  /vMtruments  J<mo 
u|N>n  the  theory  as  to  a  oheoK  b«fn0 
on  oMl^menC  o/  the  dratrer's  fun^ 
as  between  holder  of  cheek  and  cred- 
itor of  the  drawer  gamUihiMg.  the 
bwilB.  ff-ia7«  (camp. 

Effect  of  delay  of  creditor  in  presentiiic 
check*  where,  before  cheek  is  prennt- 
ed,  maker's  account  has  been  gar- 
nished by  another  creditor.  &-584. 

Of  money  not  yet  advanced  under  mort- 
gage to  secure  future  advances.  5-391. 

When  liatriltty  of  bank  on  an  accepted  or 
certified  check  becomes  nibject  to  gar- 
nishment.  5-687. 


Am  to  gu  ta  mines  generally,  no 


GASOXBlOi 
See  BzFUMOONS  and  EzFXXWxns. 


OIFT. 

Of  pnblie  mMiey,  see  FuBUO  MoMars. 

Right  of  one  to  give  away  his  properts; 

5-1660. 

Acceptance  of  grift  after  death  of  the 

donee.  5-1660. 
Prenmption  of  acceptance  of  ^ft.  f-1660L 


oonro  ooROEKX. 


Priori^  of  enensea  Ineorred  to  kotp  iaft> 
read  a  going  concern.  B-CTK. 


OOUP  OX.UB. 


IMspensing  liqnor  as  within  powers  of. 

5-1186. 


Presumption  and  bordon  irf  prosf  as  to, 
see  EnsBNCB. 


OOOD  VfTLU 


PotMT  of  partner  to  dtapoae  of  good  wM 
0/  bueiness.  0-1 1S2  (ease  p,  liSO), 


OOVXJUIOR. 


Prennnptlon  as  to  performance  of  dn^  by. 
1^1162. 


OltADS. 

Ohange  of,  see  HiaBWATB. 


ORANS  JURT. 


Necessi^  of  presentmwit  by,  see  OkUUNiL 


OUABANTT. 

Of  rlgU  to  Jury  trial,  see  JuBS; 

 ■»•»■■.  -  - 

•VAXDEAK  ASm  WABO^ 

BWW  of  gmmrOlan  to  0»pend  yrlwflifl  of 
tsflnPa  .esftlla  for  moMenoNee  and 
e-nae  (omm  p..  gtp}. 


Accounting;  allowance  for  expenditures. 

5-  619. 

Charging  guardian  for  money  value  of  as- 
sets coming  to  his  ward  from  an  es- 
teto  where  they  were  never  converted 
into  money  and  the  guardian  never 
charged  himself  with  their  receipt. 

6-  619. 

Charging  guardian  with   dividends  re- 
-    ceived  on  securities  of  ward  during 

each  current  year,  interest  thereon  to 

be  debited  by  charging  interest  on 

yearly  balances.  5-619. 
Allowance  of  commissions  to  guardian 

failing  to  present  his  aeeonnt  witAdn 

speeimd  time.  5-619. 
Blg^  of  guardian  to  interest  oa  small  in- 

dividnal  items  of  expenditote  from  the 

iato  thereof.  6-619. 


eUEST. 

At  hotel  or  tavern,  see  Innkeepers. 
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Defoots;  llabUitjr  for  UJarlu  to  teftv- 
elers. 

Appealability  of  judgment  or  order  in,    Mearare  of  datnages  for  irjnry  in  defiee- 
aee  Appeal  and  Ebiuhl  tive  highway,  see  Dakagh. 


HEAB8AT. 

ETidenee  of,  see  Etidbncb. 


KIGHWATB. 


In  seneraL 

Eatablishment  by  dedication,  see  Dbdica- 

TION. 

Injunction  as  to,  see  Injunction. 

Tttle  to  subterranean  deposUa  of  miner- 
als tofMfre  fee  to  land  is  conveyed  for 
use  a»  a  street  or  highway.  6—14:98. 

lAabiUty  for  damaging  highway  or  bridge 
by  nature  or  weight  of  vehicles  or  _ 
loads  transported  over  it.     &~70S ' 
(case  p.  70S) . 

Definition  of.  6-765. 

Establishment  by  prescription  or  user. 

6-198. 

U«e  and  obstruetion. 

Right  to  exclude  any  member  of  public 
from  reasonable  nae  of  highway. 
6-766. 

Bestricting  size  and  weight  of  Tehfclei 
used  on  highway.  6-766. 

—  obstrmetlan  generallr. 

Might  of  one  whoae  aeoeaa  ty  meana  of 
a  right  of  wan  or  branch  road  to  a 
httfivwag  ia  interfered  wlOt  ftv  on 
obstpuefton  in  the  MaUer.  a^OO 
f  case  p.  19S} , 

—  mse  mud  obatrnotioB.  by  rallmiada. 

Municipal  regulation  of  street  railways, 
see  Municipal  Corporations. 

XtobiUfy  of  railroad  oomfMPty  for  inter' 
ference  with  fire  departmmtt  vihOe 
attempting  to  eastinguiO^  fire. 
9~ieSX  (cases  pp.  1640,  lOM). 

General  role  as  to  rights  of  railway  com- 
panies ocenpying  city  streets.  6-1648. 

laproTesnemtst    flxlac    Md  .  ehaagliig 

Liability  of  city  for  hastening  flow  of  soT' 
face  water  by  street  Improvement,  see 

HUNICIPAL  CORFORATIONB. 

Building  and  repair  of  ^vement,  side- 
walk, and  ouier  public  improrements 
generally,  see  Public  Improvements. 

Right  of  one  owning  land  on  a  branch 
road  to  damages  for  alteration  of  the 
grade  of  a  highway  which  cuts  off  ac- 
cess to  it  by  means  of  that  branch. 
5-198. 


JHutif  of  abutting  oumer  to  continue  safe- 
guard agtttnat  injury  which  he  has 
voluntarily  fvmishmd.  (earns 

p.  033) . 

Xdability  of  person  transporting  or  con- 
duettng  on  highitay  an  obieet  tohicA 
frightene  horse.    0-^0    (eaem  p. 

ose). 
Ice  on  ridewallc  6-983. 
—  oontribatevy  m^liceBM. 

EiEeet  of  prevtons  knowledge  of  defect. 
fr-9SS. 


HOLDING  OVBB. 

By  dBcers,  see  Officbrs. 


HOLOGBAPHIO  WXLU 

See  Wills. 


HOMESTEAD. 


Xb  generoL 

Effect  of  confirmation  of  Judicial  sale  on 
right  to  show  that  land  sold  was  a 
government  homestead.  5-885. 

Collateral  attack  on  erroneous  adjudica- 
tion that  homestead  land  vaa  sobjeet 
to  execution.  6-386. 

Abaadommomt. 

Imprisonment  as  affecting  ahandonment 
of  homestead,   &^2(iO  (came  p.  2&0)  . 

Kecessity  of  actual  removal  from  the 
premises  to  constitute  abandonment 
6-266. 

■ale. 

Effect  of  lack  of  consent  of  wife  of  grant- 
or to  sale  where  she  files  deed  in  con- 
summation of  contract'  5-483. 


HOmOIDB. 


Vontielde  by  tronton  or  reOOea*  uee  of 
firearm  without  cTpreea  intent  to  in- 

flict  injury.  (case  p.  0OO)  . 

Malice  as  element  of.  5-600. 
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HOBSES.  Bight  of  one  charged  with  unlawful  sale 

of  intospteating  liqttor  to  be  informed 
Fright  oi,  in  highway.   5-986.  before  trial  of  name  or  identity  of 

fmrohoaof*.  (ease  p.  407). 


HOTBU. 

See  INNKEEPBBS. 


HOUSE  OF  HX  FAKE. 

S«e  DlSOBDBRLT  HOUSES. 


lOHOBAKGE. 

tgnoranee  of  legal  right  to  avoid  contract 
or  conveyance  made  during  infancy 
aa  affecting  raPtfteation  thereof  upon 
attaining  majori^.   S~t37  (oaae  p. 


HtrSBAXfD  AMD  WU'lL 
!■  gvnoval. 

Liability  of  owner  of  car  for  injury  while 
spouse  is  using  car,  see  Automobiles. 

As  to  divorce  or  separation,  see  DxvOBCB 
AND  Separation. 

As  to  dower,  see  Dower. 

Bights  on  condemnation  of  proper^,  see 
Eminent  Domain. 

As  to  marriage,  see  Maksiacbe. 

Effect  of  fact  that  woman  was  represent- 
ed by  counsel  in  negotiations  with 
her  husband  for  a  separation  agree- 
ment 5-817. 

Antennptial  agreement. 

Bight  of  man  who  has  by  antenuptial 
agreement  promised  woman  who  be- 
comes his  spouse  to  give  her  by  will 
a  certain  part  of  his  estate,  to  malce 
gifts  which  defeat  his  agreement. 
&-142G. 

Bestraining  widow  from  interferii^  with 
probate  of  her  husband's  will  in  viola- 
tion of  her  antenuptial  agreementi 

B-1426. 

Actions  hj  wife. 

TFife'»  right  of  action  for  loss  of  oonsor- 
tium.    G-t049  (case  p.  104S)  . 

Bight  of  wife  to  maintain  action  for  negli- 
gent injuries  to  husband.  &-1046. 


HYHN8. 

Singing  of,  in  schools,  see  SCHOOLB. 


ICE. 


On  sidewalk,  liability  for  injury  by.  6-933. 


IDBirTITT. 


Presumption  and  burden  of  proof  as  to, 

see  Evidence. 


nX  FAME. 
Houses  <^  see  DiscntmRLY  HOUSES. 


IMPAIRMENT  OF  OBLIOATIOMK 

See  Constitutional  Law. 


IMPEACHMENT. 

Of  witness,  see  Witnesses. 


IMFLIBD  AGREEMENTS. 

See  Contracts. 


IMPLIED  WABRAITTT. 

See  Sau 

» •  >  ■— 

IMPRISONMEirr. 


A»  effecting  atandowment  of  Komeataad, 

S—SS9  (case  p.  260) . 

Judicial  notice  as  to.  6-374. 
Effect  of  imprisonment  to  ehanga  domicU. 
fr-266. 


IMFBOVEMENTS. 


Public  improvements,  see  Ptmuc  Imiboti- 

HKNTS. 


IMPURE  WATER. 

Liability  for  furnishing,  see  Waters. 


The  dash  In  eaolt  citatlem  stands  for  A.I1.R. 
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See  NULnmrcB.  See  Equalett. 


[6  AliA. 


mPVTED  KOTTOB. 

Sea  Nonoa. 


OrlmMol  reaponBilHltty  of  one  atMno 
abetHng  ineeMuoua 


See  Garbagb. 


III€OHPETENT  P£RBOHI. 

Domicil     see  Dohicil. 


Action  for  maHotoua  prooectU 

(aue  p.  1090), 


nrcoireiBTEKOT. 
Kiloppel  liy.  lee  EsiwnL. 


XKBiantEsn,  iitfobmatiom*  axd 
ooMPi.Aiirr. 

Necessity  of,  see  Criminal  Law. 

Following  lanKnage  of  the  statute.  6-778, 

1247. 

For  procaring  property  by  isaaance  <^ 
cheek  therefor  without  funds  to  meet 
it.  5-1247. 

For  embezzlement.  6-778. 

For  larceny  in  stealing  saw  logs.  K-1121. 


nmoRiBMEm. 


niTAinra. 

tm.  iftmmrwl. 

Abandonment  of,  see  Abandonbient. 
Goardian  for,  see  Guardian  and  Ward. 
Kelation  vt,  to  parents  generally,  see  Par- 
ent AND  Child. 
Adoption  of,  see  Parent  and  Ghii>. 

Xnjoining  man  who  has  debauched  minor 

girl  and  induced  her  to  abandon  her 
ome  from  associatti^  and  commimi- 
eating  with  tlui  girl.  6-1041. 
liability  of  carrier  for  injury  t»  boy  tares* 
passing  on  train.  6-v61. 

■■ppert* 

ttight  of  ffuardian  to  expend  principal 
of  ward'e  eetate  for  maintenance  and 
auppcrt.  ft-oas  (eaaep,  OtO$, 

XHMMUtlM. 

UmiancipaUon  'bv  parent  me  affecting 
right  of  infant  to  change  domicil  or 
settI«menC.   iS—O40  (case  p.  0^). 

Approastmation  to  maturity  a»  affe<Mng 
the  rule  that  an  infant  cannot  change 
hU  dowUcO.    e~oea  (case  p.  061). 

General  rule  as  to  power  to  ebange  domicil. 

6-951. 

Necessity  of  pursuing  statutory  method 
to  ronove  disabilities  of  minor  witli 
respect  to  domicil.  6-943. 

Moaning  of  word  "resides"  iw  statute 

Sirovidii^  that  proceedings  to  remove 
isabilities  of  minor  shall  be  instituted 
in  the  county  wh«e  he  resides.  6-943. 
What  constitutes  change  of  residence  of 
infant  viChin  meaning  of  statute  tiwt 
proceedings  to  remore  disabilities  of 
minor  must  be  brought  in  tiie  conaty 
of  his  residence.  6-948. 

—  eoatracta. 

igneranee  ef  tegal  right  to  avoid  eon- 
fmol  or  ooneepanee  made  during  in- 
fancy aa  atfetMng  ratifletttien  tJureef 
upon  oCCaMtiflr  maSenty.  «-i07 
foose  p.  laa) . 

Satifieation;  what  constitutes.  6-^8. 


Fayment  by  bank  on  forged  tndorsemanl« 
■te  Banks. 


UfDUOEMEHT. 


Pleadin 


facts  by  way  of  indneement  in 
case.  6-1349^ 


nrFEonous  ahd  oohtaoious 
As  to  venereal  dfasaa^  aae  \wXEsmu,  Ital- 

BASE. 
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Might  to  recover  damagoo  from  mtmiol- 
paUty  or  water  company  for  disease 

resulting   from   fumiahing  impure 
UMtter.   &~1^02  (cote  p.  1396). 
UsMUty  of  physician  for  permitting  ««> 
poeure  to.  6-tf»0  (ouee     gS9} . 


IHTOBIUXIOK. 
For  cxlfldiial- offense,  no  XMrncnmn;  mn. 


XXFORlUTUMr  An  mOJXF. 

Snffieiency  of  affidavit  for  arrest  in  extra* 
dition  proceedii^  on  information  and 
belief.  6-1162. 


IMHEBXTAKOE  TAX. 


SeeTAZM. 


IKKDMAH  TBEATMEirT. 

Af  nonnd  tut  diToreo,  mo  Divutca  anv 
BiPiBATHnr. 


IXITIATIVS,  RHFEREITDUIC,  AHD 
BBOAZJL 

BtOifioatton  of  amentbnente  to  Federat 
OonaOtution,  or  other  aate  of  the 
etate  legUlature  under  provtoton  of 
reOmrel  CotwMtuHon,  «s  aubieet  to 
etmte  referendum.  ^ItfiV  Ccoeee 
pp.  1407t 


m  ITINESE. 


SemJoa  vihiie  in  itinere  from  old  to  new 
home.  B-aoa  (case  p.  98 A) . 


IHJUnOTION. 


Bli^t  to, 

Zniunctfon  to  prevent  ene  ftereen  from 
OMoeiating  \Dith  anoMer.  S^1044 
(case  p.  1041), 

Refusal  of  application  for  injunction  be^ 

cause  it  is  too  broad.  6-016. 
Threatened  or  anticipated  injury.  6-916. 
Mandatory  injunction.  5-841. 


—  to  protest  eontvMt  H^lita. 

Reatraining  widow  from  interferingr  with 
probate  of  her  husband's  will  in  viola- 
tion of  her  antenuptial  agreement 
6-1426. 

•vlU^al  or  torttoBs  aota}  erlmes. 
Ininnction  against  criminal  proceedings, 
see  infra. 

Injnnction  against  nuisance,  generally,  see 

NUISAKCES. 

Oonatttutlotuattp  of  etatvte  conferring 
on  Oumcery  courts  power  to  abate 
public  nuieanoe  which  i»  also  a 
«r«m«.  (came  pp.  1*40, 

1498). 

EitJoining  man  who  hae  debauched  minor 
girl  and  Induced  her  to  abandon  her 
home  from  associating  and  eommnni- 
catinj;  with  the  girl.  6-1041. 

Agiunst  dispensing  m  Uqoor  by  golf  elvb. 
6-1186. 

MlwalBBt  tveapass  npom  or  Injnrr  to 
real  property. 

Befnsal  of  injunction  against  trespass  nn- 
tU  title  has  been  Mtablished  in  eject- 
ment. 6-1062. 

Injunction  against  leaving  open  m^nH 
ducing  oil  well  causing  injury  to  ad- 
joining owner.  6-111. 

M  water  rlg^te. 

Bsfasal  of  injunction  to  prevent  city  from 
casting  surface  water  upon  private 
£4^^  iHiere  injury  is  not  dkown. 

—  aa  to  eorporate  matCersi  aesoelatlou. 

To  prevent  sectarian  soeieiy  from  giving 
religions  instruction  in  school  main- 
tained at  its  own  expense,  fr-841. 

—  against  local  prooeedlmga. 

Injunction  to  restrain  interference  with 

probate  of  will.  6-1426. 
Against  enforcement  of  judgment, 
Criminal  proceedings.  6-1060. 

—  against  oSoors. 

Refusal  to  enjoin  municipality  from  doing 
an  act  iniieh  it  is  anttiorized  to  do. 

5- 916. 

Against  act  by  municipality  which  is  esi 
sential  to  health  and  comfort  of  pub- 
lic. 6-916. 

To  rantrol  discretion  of  directors  (tf  school 
district  6-841. 

Against  reading  of  Scriptures  and  recita- 
tion of  Lora's  Prayer  in  public  school. 

6-  «41. 

As  to  use  of  public  funds.  5-841. 

—  as  to  hlgliways. 

Against  operation  of  motor  trucks  npoa 
highway.  6-766. 

Prooedure. 

Evidence  in  injunction  suit,  see  Evidence. 
Pleading  in,  see  Pleading. 


Tbe  dask  In  eaelk  dtatlon  stands  for  A.L.B. 
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XNVKEEPEBB. 

SeUtion  between  gneat  and  host.  6-1100. 


imroGEiroE. 


Prwomption  and  burden  of  proof  as  tO| 
see  EvnvNCE. 


OnfUBlCBO. 


Pleading  by  way  of,  in  libel  case.  5-1849. 


INSANITT. 


See  iHOOMPnsNT  Feksons. 


nrsocvENCT. 


As  to  assigrnments  for  erediton,  see  As- 
signments FOR  Cbbditobs. 
As  to  bankrupt^,  see  BANsanTFTcnr, 
Of  banks,  see  Banks. 
Of  corporations,  see  CorfobationSi, 


Saffleiency  of  proof  of  inspection  oi  strwfc 
car.  6-1383. 

Bridence  of  adoption  of  system  of  inspec- 
tion on  question  of  negligence  in  per- 
mitting fall  of  trolley  pole  from  street 
car,  to  injury  of  ped^trian.  6-133S. 

Question  wheUier  fee  was  a  license  or  an 
inspection  fee.  6-1806. 


IXSTRUCnOK. 


In  schools,  see  Schools. 


INBTKUCTIOK8. 


See  Trial. 


INSURABLE  IMTEBEaX. 


See  Insurancb. 


XKBTTBANCE. 


In  cemeraL 

Power  of  president  of  corporation  to  con- 
tract for  service  of  insurance  adjust- 
er. 5-1483. 


Measure  ot  damages  for  breach  of  eon- 
tract  to  employ  insurance  adjuster. 
6-1488. 

Agents. 

Binding  effect  on  company  of  act  of  agent 
within  general  scope  of  his  apparent 
authori^  though  in  actual  excess  of 
his  authority.  6-1669. 

bsnvftble  lttt«vest. 

Insurable  interest  of  purchaser  under  con- 
ditional sale.  6-805. 

OonstnictlOB  of  poUey  generally. 

Interpreting  contracts  in  light  of  the  fact 
tiiat  they  are  drawn  by  the  insurer 
and  are  rardy  underatood  by  the  peo- 
ple who  pay  uie  premiums.  6-806. 

Ctmstruing  ambiguous  provision  in  favor 
ef  insured.  6-1687. 

Wanremttosi  vepresentatiaBS. 

Mffect  of  violation  of  u/arrantif  or  oom- 
OMon  of  sole  and  unoondiUowU  own- 
ership OS  regards  one  or  more  of  sev- 
eral items  of  property  covered  Ay 
polUsy.    S-808  (caae  p.  SOS) . 

FoTfelture. 

Forfeiture  not  favored.  6-1569. 
Provision  for  forfeiture  for  nonpayment 

of  premium  as  material  elnoent  of 

omtract.  6-1669. 

jPremlnms. 

Fmf eiture  fbr  nonpayment  of  premiums, 
see  supra. 

Cornstnietion  of  provMon  for  payment  of 
premivma  by  insurar.  1t-10^S  (cam 
p.  ie87). 

TruBMtw  of  polley. 

Mffect  on  inmiranoe  oontraet  of  teatrerinQ 
asatgnment  thereof,   S-887  (euae  p. 

831). 

Evidence  on  question  of  wagering  intent 
in  assignment  of  policy.  6-831. 

Assignment  to  one  having  no  insurable  in- 
terest. 5-831. 

Waiver;  MtoppeL 

Waiver  of  provision  in  contract  of  mu- 
tual bmeftt  asaooiation  against  re- 
ception or  initiation  of  applicant 
wMIe  iU,    it-lS7a  (ca»e  p.  XS09}. 

Effect  of  fact  that  enforcement  of  waiver 
of  forfeiture  clause  of  mutual  bene- 
fit certificate  may  impair  the  principle 
of  mutuality  between  the  members  of 
the  society.  5-1669. 

.By  denial  of  liability.  6-1637. 

Risks  and  eanses  of  loss. 

Question  whether  loss  was  caused  by  ex- 
plosion or  fire.  5-805. 
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Extent  of  dlublUtr. 
Waiver  of  provision  requiriiw  proof  of 
total  diaabUity.  6-1637. 

iMianat  im  yroaasds. 

IHapo0iUou  of  life  inauranem  tchiehf 

terms  of  policy,  is  dependent  upon 
aurvivorshtp,  where  there  ie  no  pre- 
mimption  or  proof  of  surviorsMp. 
S~-707  (eaaea  pp.  701,  794). 
Xffeet  of  tDogering  asaignment  of  oo»- 
a-«07  Coaas  p.  sai). 


Bight  of  one  entitled  to  iiuurance  to  pro- 
ceed against  one  vronefnlly  reeeivine 
it  6-831. 

Aetloiis. 

Evidence  in  action  on  policy  of  communica- 
tions to  iiis  attorney  by  insured,  who 
had  burned  his  house  to  secure  the  in- 
nirance.  6-972. 


nraURAHCB  ADJUSTER. 

Power  of  president  of  corporation  to  con- 
tract for  service  of  insurance  ad j  ast- 
er. 6-1483. 

Measure  of  damages  for  breach  of  con- 
tract to  employ.  6-1483, 


INTEIfT. 

Belevancy  of  evidence  as  to,  generally,  tM 

Evidence. 
Of  testator,  see  WiLW. 

Of  legislature  as  guide  to  intopnlatloii 

ol  statute.   5-1309,  1612. 


INTEREST. 


In  K«n«ral}  rlcht  to. 

Stipulation  in  mortgage  for  maturity  of 
debt  on  default  in  payment  of,  see 
Mortgage. 

As  to  usury,  see  Usinnr. 

Xffeat  of  tender  of  leas  than  full  amount 
to  atop  the  running  of  tnteraat. 
S~1930  (case  p.  lata). 

Charging  guardian  with  interest  on  yearly 
balances.  6-619. 

Bight  of  guardian  to  interest  on  small  in- 
dividual items  of  expenditure  from 
the  date  thereof.  5-619. 

Liability  of  defendant  in  foreclosure  suit 
for  interest  on  amount  tendered  and 
deposited  in  court.  6-1216, 


Compntatlon, 

Annual  rests  on  hoole,  acf^inta. 

(case  p.  (i49)  . 


INTERNAZ.  REVENUE, 


Forfeiture  of  property  used  by  employee 
without  knowledge  of  owner  in  viola- 
tion of  intonal  revenue  laws,  6-211. 


INTEBFZXAIIEB. 


Right  of  lessee  of  oil  and  ^as  under  tract 
of  land  which  is  subdivided  and  sold 
to  different  persons,  to  have  all  in- 
terested parties  interpleaded  and  ad- 
verse claims  to  royalties  on  oil  and 
gas  produced  determined.  6-1167. 


ZHTEBVEITTION. 


Of  pitrties  in  action  generally,  see  Parties. 


INTOXIOATINO  UQUORS. 

C€n%atttvtionality  of  atatute  conferring  on 
chancery  courta  power  to  prevent 
aale  of  liquora  aa  a  nuiaanoe.  It~1474i 
(oaao  p.  146S}  ■ 

forfeiture  of  property  unauthortnedly 
uaed  by  aervant  in  vfolaMon  of  liquor 
laws.   0-t919  (eaae  p.  811). 

IHapenaing  liquor,  aa  witMn  power  of 
cluba.   a— 1102  (case  p.  IISS). 

Sight  of  one  charged  with  unlawful  aale 
of  intoxie€Uing  liquor  to  be  informed 
before  trial  of  name  or  identity  of 
purt^uiaer.  &~4O0  (case  p.  407) . 

Criminal  reaponaibiUty  of  purchaser  of 
liquor  aold  In  violation,  of  law. 
S-78e. 

Zdabilttif  for  license  fee  of  one  who  haa 
conducted  buaineaa  tvithout  required 
Ucenae.    S-ISIS  (case  p.  1309) . 

Sufficiency  of  title  of  statute  providing  for 
abatement  of  liquor  nuisance.  6-1463. 

Dispensing  of  liquor  by  golf  club  to  its 
members  as  within  statute  forbidding 
sale  of  liquor  without  license.  6-1185. 


IBREOir];.ABITT. 
In  tax  sale,  see  Taxes. 


ISSUE. 

Meaning  of  ferin  as  used  in  will,  we 

Wills. 


JEI^ 

Injury  to  passenger  by,  see  Cakriess. 


The  dash  in  eaoh  citation  stands  for  A.Ii.R. 
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Of  pute  plaintiff,  see  Parom. 


JOLT. 

Injury  to  passenger  hy,  see  C. 


jrUDOES. 


Waiver   of  dUgwili0atlon 

6-lSSS  (case  p.  ISSe). 
ConsUtuUonalitif  of  statute  maMna  mere 

filino  of  affidavit  of  btae  or  preSudiee 

aufjlctent     to     dtequoUfy  iudge* 

0-1970  (case  p.  1978). 

Statute  providing  for  transfer  of  cftnse 
in  only  one  county  of  the  stoto  upon 
filing  an  affidavit  of  bias  as  ipeoal 
legiiilalion.  6-1272. 


JtrSQlfENT. 


Judicial  notice  of  judicial  records  and  de- 
cisions, see  Evidence. 
On  fovselosnre  at  mor^aga,  see  ll<»»- 

GAGB. 

Horn  ebataate  vwredlote* 

Big^t  to  judgment  non  obstante  veredicto 

on  a  construction  of  the  evidence. 
6-590. 

Bight  of  surety  to  judgment  non  obstanto 
veredicto  where  jury  decides  against 
him  and  in  favor  of  principal.  6-^90. 

Effect  and  onelaBlveseist  eollatval 
attack. 

On  appeal,  see  Appeal  and  Esrob. 

Collateral  attack  on  erroneous  adjudica- 
tion that  homestead  land  was  sub- 
ject to  execution.  5-385. 

Who  may  attock  collaterally.  6-^4. 

Conclusiveness  of  judgment  as  to  question 
not  eonridered  in  the  action.  O-1602. 

—  as  to  parties. 

Kight  of  i%idgment  again^  aurmty  wAetv 
actton  fails  against  principal.  0—594 
(oaae  p.  S0O) . 

Judgment  against  corporation  as  res  Jndi- 
cato  against  stockholder  in  Us  In- 
divfdnJ  eapadty.  S-160S. 

Tke  liem. 

Priority  of  judffmmit  over  oonveyance 
made  after  Iteginning  of  term  but 
prior  to  rendition  of  fudgment. 
6^1072  (oaae  p.  1070)  . 


Pandenoy  of  appeal  from  fttdgment  as 
atfeeUng  right  to  enforce  it  in  an- 
other state.  «-l««9  (came  p.  19S1). 

.What  law  determines  status  of  judgment 
during  pendency  of  appeal  where  at- 
tunpt  is  made  to  enmee  it  in  other 
state.  6-1261. 

Eafovoememt. 

Enforcement  in  other  stete,  see  supra. 

Injuiution  against  enforcement  6-665. 

Bi^t  to  maintain  action  to  prevent  en- 
forcement of  judgment  oeeause  of 
happenings  after  ite  rendition.  6-655. 

Bight  of  equity  which  has  acquired  juris- 
diction to  restrain  enforcement  id 
judgment,  to  deal  with  question 
whether  judgment  should  not  be  en- 
forced because  of  happenings  subse- 
quent to  ite  rendition.  6-666. 

BoUof  tram, 

FmOure  to  perform  the  duty  to  make  d<s- 
^oaures  which  rests  upon  one  be- 
cause of  trust  or  confidential  relation 
as  fraud  for  which  eguity,  in  an  in- 
dependent suU,  trill  relieve  against 
m  jttdgment.    0-072  (ease  p.  eOO), 

Who  may  apply  to  have  judgment  stricken 
from  record.  6-284. 

Bi^t  to  maintain  action  to  prevent  en- 
fneement  of  Jndi^nent  oeeanse  nt 
hameninga  after  ite  rendition.  5-666. 


JUDIOIA&  kotkh. 
See  EnnENCB. 


JimiCIAZ.  POWER. 

Encroachment  on,  see  CoNBrrrunONAL 
Law. 


jmuoiAK  UAEa. 


Im  coBoral}  vaUditr. 

Foreclosure  of  mortgage,  see  MoBnutL 

By  receiver,  see  BscBiVBiig. 

Sale  for  taxes,  see  Taxes. 

Sheriff  as  agent  of  the  court.  B-S86. 

Actual  or  presumptive  adjudication  by 
court  of  every  matter  eesential  to  tta 
propriety  and  validity  «f  deerea. 
6-886. 

Attack  OS  validity.  6-S86. 

VwrohsMtatm  and  i^elr  rlBhts* 
Purchaser  at  sheriff's  sale  as  an  innocent 
purchaser.  5-385. 


Heavy  ttsUe  tjrp*  to  need  for  anmotatloms;  vomaa  type  fi 
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GoatautlMU 

<7of4bwaMvn  o/  execution  eale  of  loncl 
aa  adtfudfooMon  that  the  land  toM  not 
— Migf. '  CflOMy. 


JOTUSDIOTIOll. 


Raisbig  qoeetioii  of,  for  first  time  on  09* 
peal.  He  Appeal  and  EBitoa, 

In  geneislf  see  Goubts. 

Of  eqoitr,  see  Equity. 

To  appoint  adininiBtrator,  see  BhKCUTOSB 
AND  Administrators. 

Presomptfon  and  harden  of  proof  as  to. 

5-284,  951. 
Necessity  of  plea  In  abatement  to  raise 

quenim  of.  5-961, 


JITRT. 

Prejadldid  error  in  matters  #s  to,  see  Af- 

PBAL  AlfD  ERMOa. 

View  by,  see  Vow. 

Statute  eenfenHnff  on  elionoery  eowrle 
jMteer  to  abate  pubHc  nutaanoe  aa 
tweeaion  of  conatitutional  guaranty 
of  fury  trfcU.  tf-J47A  (eaee  yp. 
1449,  1403). 

Right  of  Juror  to  testify  as  to  what  did 
or  did  not  influence  him  in  reaehizig  his 
eoQcliislon.  6-1320. 

Goiutitntional  ri|:ht  to  Jury  limited  to  soeh 
right  as  existed  when  the  Constitu- 
tion was  adopted.  5-1449. 

Right  to  jury  trial  in  equity.  6-14^ 

When  act  is  penal  so  ai  to  entitle  OM 
eased  of  violating  it  to  Juxr  Mid» 
6-1449. 


KE&OSEITE. 

See  Explosions  and  Explosives. 


XKOWXJBDOB. 


Presumption  and  harden  of  proof  as  ts, 

see  EviDENac 
SnfBeten^  of  proof  of,  see  Ettonoi. 


See  LnfiTATioN  op  Actionb. 


lUghta  of  hooting  and  fUMmg  en  Maeat 
lalcee.  &~10M  (oaee  p.  10B2) , 


Indictment  for,  see  iNmcmiMT,  na 

Stipulation  limiting  anKnntt  of  oarrier'e 
UabUUy  OS  applioahle  where  gooda 
are  stolen  hy  ita  employee.  <f~9Se 
(eaae  p.  079^ . 

Criminal  reaponaibility  of  one  co-operat- 
ing in  offenae  of  larceny  which  he  ia 
^teapable  of  committing  peraonally. 

a~7as. 

Wrongful  arrest  of  owner  of  proper^  left 
in  exposed  position  as  proximate  cause 
of  ita  loss  through  theft.  5-368. 

Timber  as  subject  of.  5-1121. 

Question  whether  offense  of  cutting  and 
removing  timber  is  within  scope  of 
statute  punishing  larceny  of  timber 
or  of  another  statute  punishing  wil- 
ful catting  or  remove  of  umber. 
6-1121. 


LAW. 

Jttdlcial  notice  of,  see  EviDBNCik 


XAWYEBI. 

See  AnoRNBTB. 


KEGAL  PBOCEBDHra*. 
Injowetton  sgsinsl^  see  UcjUNomK 


SUBOUXATDBB, 


Delegation  of  pnrar  1^,  see  Comnrnnuof- 
AL  Law. 

Kd^iMi  of  coorts  to,  see  Comas. 
Power  as  to  courts,  see  GouBis. 

Control  by  legislature  of  taxing  power  of 

monieipalities.  6-781. 


Levy  of  tax,  see  Taxm. 

Liability  of  olBcer  levying  attachment,  at 
suit  of  creditor  of  vendor,  upon  prop- 
erty sold  without  complying  wii9i  pro- 
visions  of  Bulk  Sales  Law.  6-1507. 


UBEL  AMD  HLAHDBB. 

WiMt  aetlomaMa  geaeraUy. 

Question  for  jury  as  to,  see  TiUAL. 


Tho  dMh  %n.  aaek  «Matim  stands  for  A.L.R. 
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Charging  one  toiVi  failure  to  Jeeep  Me 
contracts.    i^lSGS  (ease  p*  1S49) . 

Glassifieation  of  words  charged  to  be  libel- 
ous. 5-1349. 

Conatrufne  words  used  in  their  natural 
and  obvious  meaninfp.  6-1349. 

Necessity  that  words  alleged  to  injurs 
business  be  spoken  of  plaintiff  in  rela- 
tion to  trade  or  business  and  be  such 
as  impeach  his  skill  or  knowled^  or 
attack  his  conduct  in  such  business. 
6-1349. 

Pnblicatioii  that  the  publisher  has  a  bond 
of  a  merchant  to  give  away  because 
the  latter  would  not  accept  it  for  mer- 
chandise at  face  value.  6-1849. 

FviTlleced  eommn&loatlons. 

Communications  hetweon  44ff*ivni  of* 
ftcea  of  earporoHon,  A— tfffff  (cam 
p.  4ei). 

Publioation. 

Publication  by  communicating  between 
different  offices  of  corporation. 
S-46S  (oaae  p.  461). 

Writing  and  mailing  libelous  letter  to  per- 
son libeled.  5-461. 

Aotlans. 

Complaint  in  action  for,  see  PLBADiMa 

What  admitted  by  demurrer  to  petition  for 
Ubel.  5-1S49. 


Action  to  collect  license  fee  where  license 
has  not  been  applied  for  or  eranted, 
in  absence  of  express  legislatiTe  mor 
thority.  5-1809. 

Effect  of  statute  imposing penalty  for 
doing  business  without  a  license,  to 
authorize  a  civil  action  to  collect  the 
license  tax  from  one  doii^  boainess 
without  license.  5-1309. 


XJEHS. 

Of  Jodi^nent,  see  Judgment. 
Of  mortgage,  see  Mobxgagb. 
Of  vendor,  see  Vbndor  and  Fubctabbl 


UFE  ESTATE. 


Creation  of,  by  will,  see  WnxB. 


UFE  nrauBANoa. 


Sea  INSDBANCI. 


UFE  TENAJfTS. 


Creatiott  of  fixed  or  contingent  remaindor 
by  will,  see  Wills. 


UOEKSB. 

In  cenerjtL 

License  tax  on  automobiles,  ne  AtJTOMO- 

BILES. 

Of  dentist,  see  Dentistb. 

For  sale  of  liquor,  see  iNTOZICATINa  LxQ- 

UOBS.   

Of  physician  or  surgeon,  see  Physicians 

AND  Surgeons. 

Question  whether  fee  was  a  license  or  an 
hispection  fee.  5-1305. 

Btnality  and  naif  ovmlty. 

Validity  of  statuteo  imposing  Ueenee  tax 
on  automobilea  aa  affected  by  conMi' 
ttUional  provisions  as  to  uniformity 
and  discrimination  in  taaoea.   ff— 70i. 

AppUcability  to  license  tax  on  automo- 
biles of  constitutional  provieiona  4n 
relation  to  ad  valorem  tax.  6—760. 

EnforoemeBt  of  Ueenae  tax. 

Liability  for  licenae  fee  or  oceup€Mtm 
tax  of  one  who  has  conducted  busi- 
ness without  required  licenme  or  pay- 
ment,  t^iam    (oaaea  pp.  130B, 

1809} . 


UMTSMOlXlim  OF  AOTXOm. 
Im  camend. 

Adverse  possession,  see  Advbbbb  Pobbu- 

SHMf. 

Basements  aoqtdred  by  prescription,  see 
Easements. 

Bli^t  of  one  taking  out  letters  of  adminis- 
tration in  the  proper  countr  apon  es- 
tate of  one  n^ligently  kmed,  to  be 
admitted  as  a  party  to  an  action 
brought  for  the  negligent  killing  un- 
der letters  taken  out  in  another  coun- 
7,  after  limitations  have  run  agaiiwt 
le  cause  of  action.  6-284. 


lAol&ee. 

XduOioe  as  defenae  to  mandam.u»  to 

ptA  poymen*  of  Mary  of  ptOUo  «/- 
Itoer  or  emptoyee.  a-0S8. 

Wbea  Uxltattoas  ImcIh  to  vn. 

When  limitations  begin  to  run  tn  favor 
of  aUomey  guiUy  of  negligenae  4« 
paaUmo  def^eUve  tlUe.  a-180B. 

Wlien  utioB  la  barred. 

Action  for  matieioas  prosecution.  6-1090. 


tSioKwj  Ualle  type  la  maod  for  umetatlrast  rmswm  ^v*  fa*  easesi 
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I.OAK. 

JSioht  of  1n»olv»nt  corporation  to  aeeura 
officers,  directors,  or  atockholders  for 
a  oontetnporaneoita  loan  to  the  cor* 
pnratUm.   &~sei  (ease  p,  667}% 


ttOCAI.  mPROVEBCEiraS. 

See  PUBUC  Improvements. 


See  STAnms. 


IMS  AKD  IMOZXek 
Indietoient  fat  limeny  aC  lose.  6-llSl« 


LOOKOUT. 
Daty  of  railroad  company  as  to.  &-201, 


Of  freight  during  transportation.  Me  CAI^ 

BIEBB. 


KOSS  OF  FBOFITS. 
Aa  dunent  of  damages,  see  Dahaom. 


LITXAOT. 
See  iHoOHFinvNT  PnaoH& 


ZiTircHnro. 


Beversible  error  in  refusing  adjournment 
where  mob  attempts  to  lynw  accased. 
6-908. 


See  POSTOFFICB. 


As  element  of  homicide^-  see  HOMraiM. 
Definition  of.  6-60ft- 


KAuoiovfl  PBossoimoir. 

AoHon  far  moUetoua  prowoution  for 
inaUtuting  lunacy  prooeedinoa- 
6^1097  (caae  p.  1O90) . 

tn^Uution  of  prosecution  on  false  in- 
formatton  tcithwU  investigation  as 
tihinoing   lack   of  probobto  cause* 

a-teas  (case  p.  lesa). 

Grounds  for  action  generally.  5-1682. 
Limitation  of  time  for  action  for.  &-1090. 
Snfflcieiiey  of  complaint  in  action  for. 
5-1682. 

Admissibility  of  evidence  in  action  for. 
5-1090. 

Presomption  and  burden  of  proof  as  to 
probable  cause.  6-1090t  1682. 

SnfBciency  of  evidence  to  overcome  pre- 
sumption of  probable  cause.  6-1682. 

Sefusal  of  appellate  court  to  consider  er- 
ror in  submitting  question  of  probable 
cause  to  the  jury  when  instructions 
are  not  in  the  record.  6-1090. 

Judgment  procured  by  perjury  as  evidence 
of  probable  cause.  5-1682. 


JUandamtts  to  compel  payment  of  Mlopy 
of  pubUo  offloer  or  employee,  iiS79 
Xcatea  pp.  66a,  668) . 


scahsatobt  nrjinronoH. 

See  iMJUNcnoK. 


MAMDATOBT  PBOVISXOVI. 

Of  statute.  6-166. 


lIA]raz.ATOHTBB. 

See  HoMiciDB. 


Dedication  by,  see  DmcATioir. 


ICARKETABUB  TITI& 

What  constitutes.  5-1386. 


The  dadi  Im  eaoik  eltetlMi  staatds  fer  AXA. 
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MAKBIAdE. 

Ai  to  divorce,  see  Dmmci!  and  Skpaul- 

TION. 

Ai  to  husband  and  wife  generally,  see 

HUBBAND  AND  Win. 

Tenereal  diseaae  aa  ground  for,  annul- 
ment of  marrtage.  &~1010  (earn  p. 
1018) . 

What  constitutes  confirmation  of  marriage 
induced  by  fraud.  6-1018. 


KAtOinO  X.0DOB. 

Gift  to,  aa  a  valid  charttabie  gift.  C-Xi7A 
Cooae  p.  1172). 


MASTER  AHD  SEBVANT. 
Ea  general. 

Preference  to  waffes  In  assets  in  hands  of 
reeeiTer,  see  Bechtebs. 

Power  of  president  of  corporation  to 
make  eontracl  of  employment* 
a-i4as  (caa0  p.  IMS), 

Dlsebavge* 

Poieer  of  president  of  eerporoflon  to 
dieeharge  agents  or  eubordinates. 
0-1435. 

UalilUtr  of  master  for  mete  of  om- 
ployeos. 

Morfetture  of  property  vnautftorteedly 
used  by  eervont  in-  violating  low. 

a-aia  (COM  p.  »ii). 

Question  tot  Jury  aa  to  scope  of  authority. 
6-961. 

Liability  for  injury  done  by  semuit  using 
owner's  automobile  in  his  ova  busi- 
ness. 6-216. 


MAXIMS. 

Res  ipsa  loquitur,  see  £vu>£NCE. 
Fraud  vitiates  everything.  6-666. 
Interest  republics  ut  sit  flnis  litoim. 

5-  666. 

Nemo  debet  bis  vcsari  pro  una  et  oadem 

causa.  6-666. 
Thm  is  no  wrong  without  a  ronedy. 

6-  666. 


MEA8I.E8. 

See  iNFEcnouB  and  Gohtaoxoos  Disiabm. 


MEOOUEXCr  KIEm. 

priority  as  between  mortnape  for  future 
advances  atid  meoftonlcs'  liens. 
ii~a08  Cease  p.  891) . 

Determination  of  validity  and  dignity  of 
lien.  6-391. 

What  is  actual  notice  which  will  subordi- 
nate a  mortgage  to  tbs  lien  of  a  ma^ 
terialman.  6-891. 


ME1TTA&  SVFFEBIirO. 
Becovery  of  damages  for,  see  Daxagesl 

-■  ■♦*»  

MINES. 

on  and  gtu  or  other  mineral  rights  tn 
land  aa  affected  ty  language  in  con- 
veyance specifying  purpose  for  tohMb 
C/te  property  to  to  be  used,  lt-1499 
(ease  p.  149S) . 

BespeeCftie  rights  of  ownmn  of  dtffereia 
parcels  into  which  ,land  subject  to 
.an  oM  «md  gas  lease  has  been  «ub- 
divided.   6~lie2  (ease  p.  1107). 

Respective  ritflita  of  ad^otoftnr  otmers  as 
to  pumping  oil.  0-4S1  (ease  p* 
411). 

Ownersdhip  of  fugitive  oil  beneath  land. 
5-411. 

Injunction  against  leaving  open  nnpro- 
dueii^  ou  mil  causing  injury  to  ad- 
■  joining  owner.  6-411. 


MUfORITT  STOOXHOLDSBS. 

Bights  of,  see  GoBPOBATHkHS. 


MniOBB. 


See  iNfAMTB. 


MISTAKE. 


As  ground  for  rescission  of  contract,  gea- 
erally,  see  Contracts. 

JBesoissfen  of  sale  of  corporate  stoelc  on 
account  of  mutuat  mistake  due  to 
errof  in  corporate  books.  S~2IUi 
(case  p.  2S0) . 

Power  to  correct  mistake  in  record  in 
criminal  case  after  term  on  et-fdeiwe 
dehors  records.  &~1197  (case  p. 
1121) . 

Validity  of  separation  agreement  as  af- 
fected, by.  S-880. 


Heavy  Italte  type  le  used  fov  awsetntlMwi  roatan  type  for  eoies. 
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Mgmet  of  Mtatole*  1m  refermtee  In  •tofuto 
to  •noCh«r  stotwCe,  oonaMtaMon,  pub* 
No  dootuMnt.  rpoord,  or  tike  Nle*. 


HOBS  AND  BIOTS. . 

Serenible  error  in  r^ii^ne  adJonnuiMiit 
where  mob  attempts  to  lynen  aeeaied. 


KOHET. 


Ai  te  pabUe  money,  see  Public  Momyi. 


KOBTOAOa. 


SuO/OeDey  <rf  tender,  see  TsNDm. 

Wkat  jgeperty  onrered. 

AJtsr-Mtpdnd  property.  5-381. 

VaUditff  of  mortgage  given  hg  Inaotvent 
oorpormtlon  to  secure  offloera,  Ot' 
reetora  or  atookholOers  for  a  oon~ 
lemfMmmeovs  loaM  to  the  oerpera- 
Men.  fooee  p.  SS7) . 

Uortffsge  to  Mcnre  future  adnmces;  itell* 
ure  to  state  consideratUm.  fi-SVi. 

When  value  attachM  to  mortnge  to 
care  fotm  advanoes.  S-nlL 

PrioHty  ae  between  mortgage  for  future 
advances    and    moohasiios'  Kens, 
rease  p. 

What  is  actual  notiee  which  will  subordi- 
nate a  mortgage  to  the  lien  of  a  ma- 
terialman. 6-391. 

Priority  as  between  operating  extwnaes 
of  railroad  in  hands  of  receiver  and 
mortgaiBe*  ■ 

Vendee  of  mortcaceri  assnmytlaa  ef 
deM. 

Personal  liability  of  grantee  assuming 

mort^rage.  5-488. 
Bight    of    mortgagee    to  acknowledge 

grantee  assuming  debt  as  his  debtor 

or  to  rely  alone  npon  tte  mortgage. 

6-483. 

What  coostitntes  acknowledgment  of 
grantee  by  mortgagee  as  his  debtor. 

6-483. 

Bisht  of  vendee  of  land  aubjeot  to  mor^ 
gage  to  redeem.  6-141. 


Asalcmiaemt. 

Right  of  assignee  of  mortgage  to  attor- 
ney's fees  provided  by  we  mortgur* 
.  where  mortgagor  was  lulled  into  m> 

action  by  assurance  of  the  mortgagee, 
who  later  assigned  to  a  stranger,  who 
broQfl^t  immediate  suit  for  foreclo- 
inre.  5^1216. 

flmtlsfaetles)  yayment. 

Bight  of  heir  or  devtaee  to  have  real 
property  exonerated  from  mortgage 
lien  thereon  at  eaipenae  of  personal 
estate.   0-488  (case  p.  488). 

ZaforeemeBt. 

Mffeet  on  aoeeleration  clause  in  mort- 
0000  of  delay  in  dectarit^  mortgttge 
due.  6-487  (ease  p.  484} . 

Demand  for  payment  as  condition  prece- 
dent to  foreclosure;  effect  of  assur- 
ance by  mortgagee  that  mortgagor 
need  not  worry  about  making  pay- 
ment. 5-1216. 

Wjbftt  constitutes  a  tender  where  mort* 
'  gagee  has  exercised  an  option  to  de- 
clare whole  amount  due  in  case  of  de- 
fault in  payment.  5-434. 

Meaning  of  words  "immediately  due"  in 
mortgage  providing  that  upon  de- 
faidt  in  payment  of  principal  debt 
or  instalment  of  interest  and  taxes 
whole  amount  shall  become  imme- 
diately due.  6-434. 

Effect  on  Judgment  in  favor  of  cross  peti- 
tioner seeking  foreclosure  of  second 
mortgage  in  suit  to  foreclose  iirst 
mortgage,  as  mere  recognition  of  fact 
that  second  mortgage  had  not  been 
satisfied  rather  than  establishment  of 
a  new  lien.  5-141. 

Necessity  of  previous  demand  to  recovery 
of  attomesrs*  fees  provided  by  mort- 
gage. 6-1216. 

Discretion  of  oewt  as  to  allowance  oi  tM- 
tmmeys'  fees  provided  for  in  mort- 
gage, and  ttmount.  thereof.  6-1216. 

Effect  on  right  to  recover  attorneys'  fees 
provided  for  in  mortgage,  of  lulling 
mortgagor  into  inaction  by  assurance 
that  ne  need  not  worry  about  pay- 
ment. 6-1216. 

Liability  of  defendant  in  foreclosure  suit 
for  interest  on  amount  tendered  and 
deposited  in  court.  6-1216. 

Redemption. 

Sufficiency  of  tender,  see  Tender. 

Bffect  on  eubordinate  lien  of  redemption 
by  owner  or  hie  grantee  from,  male  un- 
der prior  Uen.  t^l4S  (eaaep.  14i) . 

Si^it  of  vendee  vt  land  subject  to  miort- 
gage  to  redeem.  6t-141. 

What  is  intended  by  statute  giving  exclu- 
sive rij^t  of  redemption  for  twelve 
months  to  the  "desendant  owner." 
6-141. 


The  dnsk  In  etuih  dtatlm  stands  for  AAJBL. 

6  A.L.R.— 110. 
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MOTIVE  POWER. 

Power  of  Pxiblio  Service  CommAMion  wtth 
reaped  to  motive  power  of  ttreet  rtM- 


See  Automobiles. 


MTTNICIPAI,  CORPOBATIOHfl. 

Ib  seneral. 

Bonds  of,  see  Bonds. 

Injunction  against,  see  Injunction. 

Public  improvements  by,  see  Public  Im- 

PBOVEHBNTS. 

Poioer  of  Public  Service  Oommiealon  with 
reepect  to  regulation  of  atreet  raU- 
xcaye  as  affected  powers  of  m«- 
nidpality.    S'37  (otises  pp.  1,  18). 

Attacking  legal  existence  of  municipalitr* 
6-519. 

Ohmrter. 

Effect  of  mfsfalee  In  reference  in  statute 
to  municipal  charter.  0^1010. 

Powers  Konerally. 

Delegation  of  legislative  power  to,  see 
Constitutional  Law. 

Strict  construction  of  grant  of  power  to 

municipality.  5-1. 
Power  to  abridge  police. power.  5-1. 

OrdlaaaoM. 

Effect  of  miatake  in  reference  In  atatata 

to  ordtnanee.  tS—lOtO. 

Sufficiency  of  compliance  with  statute  re- 
quiring mayor  to  indorse  the  word 
"approved"  on  a  resolution,  ordinance, 
or  other  legislative  action  of  the  ci^ 
council  and  to  sign  the  same.  6-619. 

Taking  evident  meaning  of  ordinance  as  it 
reads,  though  counsel  fox  both  par- 
ties have  conslrued  it  differently. 
6-1060. 

—  Talidity. 

Power  to  fix  rates  of  fare,  see  Cabbiebs. 
Courts'  power  as  to,  see  Goubts. 

ValHtit^  of  ordinance  a&  to  "container^' 

S-1098  (case  p.  iOOO) . 
Validity  of  ordinance  interfering  wU^ 

privacy    in    resftntnmto.  0-^00 

(oaae  p.  960) . 

Presumption  of  validity.  5-9S0. 
Effect  of  ordinance  passed  without  au- 
thority. 6-1. 


Power  to  contract  as  to  conditions  upon 
which  street  railway  may  use  struts. 
6—1. 

Del^ation  to  municipality  of  power  to 
regulate    weights    and  measures. 

5-  1060. 

Oppressive   and   arbitrary  interference 

with  business.  6-960. 
prohibiting  booths  in  restaurants.  5-960. 

l^ewer  as  to  water  rappXy. 
meetion  on  question  of  isanlng  bonds  to 
purchase  or  construct  waterworks,  see 

Bonds. 

lUght  to  purchase  waterworks  ^rstem. 

6-  519. 

liaMllty  for  damases> 

Liability  for  negligence  as  to  water  sap* 

ply,  see  Waters. 

Hight  to  hasten  hy  improvement  of  street 
or  highway  the  flow  of  surface  %oater 
along  natural  drainways. 
(ease  p.  1B28). 

Liability  for  nuisance.  6-816. 

tiiability  to  citiz^  for  consequences  fol- 
lowing doing  of  somettdnff  irtiieh  dty 
has  statutory  anthority  to  do.  6-1628. 

Taxes. 

Control  by  legislature  of  taxing  power  of 
munidpalities.  6-781. 

Effect  of  statute  requiring  approval  of 
state  tax  commission  to  proposed  in- 
crease of  rate  of  taxation  of  munici- 
pality to  make  necessary  such  ap- 
proval of  tax  rate  to  provide  for  pay- 
ment of  principal  and  interest  ra 
bonds  issued  to  purchase  waterworira 
nrstera.  6-519. 

Conshtutional  rurht  of  local  taxing  dis- 
tricts to  retain  upon  their  tax  Usts  all 
of  the  property  within  sueh  distrieti. 
6-781. 


MOBDBB. 


See  HoKicuw. 


MTTTTTAIi  BENEFIT  SOOIBTm. 

See  Benevolent  Societiks. 


mmjAUTT. 


As 


affecting  set-off, 

COUHTEBCLAIH. 


see  SR>>OfT  AM 
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HAMB. 

Frenunption  of  identic  of  penoni  from 
identity  of  name,  see  E^rII>lNCE. 

Sight  of  one  €haroed  toUh  utiUnefut  aaim 
of  intoxicating  liquor  to  be  informed 
before  trial  of  name  or  identity  of 
puroAoaer.  &~*09  (case  p.  407J . 
What  names  import  corporation  within 
rule  that  one  contracting  toith  body 
described  by  corporate  name  ia  es- 
topped  to  deny  ita  corporate  eatiet 
a^mso  (camp.  1078), 


HATinUUi  OAS. 
In  mines,  see  MzMia, 


RAVIOATIOir. 


Criminal  reaponaibUUy  for  aiding  and 
obeMliHr  violation  of  navigaiUm  kMM. 
S-7S0.  . 


HE0E8SITT. 

Euements  by,  see  Easehents. 


KEOXJGEHOa. 


Im  geneML 

Of  ftttorney,  see  Attornbtb. 

In  payment  of  cheeks,  see  BanxS. 

Of  carrier,  see  Cabkiers. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Relevancy  of  evidence  as  to,  see  EvnoiNCIL 
Sufficiency  of  proof  of,  see  Evidence. 
As  to  explosives,  see  Explosions  and  Ex* 

PLOSIVES. 

In  sale  or  serving  of  food,  see  Food. 
In  causing  fright,  see  fitiGHT. 
Negl^nt  homicide,  see  HouidK. 
Of  infant,  parent's  liability,  see  Parent 

AND  Child. 
Of  physician  or  surgeon,  see  Physicians 

and  Surgeons. 
As  to  proximate  cause,  see  Proziuate 

Cause. 

In  operation  of  railroad  brain,  see  Rail- 
roads. 

As  question  for  jury,  see  Trial. 
Of  water  company,  see  Waters. 

JHrty  and  liability  of  one  who  voluntoHly 
undertakee  to  oare  for  injured  per- 
son.   t^Sia  (oaae  p.  907) . 

Vtif^t  of  party  to  relief  from  consequences 
of  negligence  of  his  attorneys.  6-656. 


Conclusiveness  on  appeal  of  finding  as  to 
Begligenea  of  maker  of  check  wiiich 
will  absolve  bank  tnm  liability  for 
payment  on  forged  indorsement. 
6-1193. 

Liability  for  direct  consequences  of  negli- 
gent acts.  6-922. 

Duty  of  railroad  company  undertaking  to 
care  for  injured  trespasser. 

Ootttrllratosr  sevUs^aa- 

Of  person  injured  by  automobile,  see  Atr- 

TOHOBILES. 

Of  passenger,  see  Carriers. 

As  to  injuries  from  defects  in  highways, 

see  HiQHWAYS. 
On  raUroad  track  or  right  of  way,  see 

Railroads. 

Question  for  jury  as  to.  6-1100. 

Of  bank  depositor  as  to  forged  cheeks. 

5-1193. 

Effect  of  failure  of  patron  to  exercise  due 
care  in  partaking  of  food  on  liability 
of  keeper  of  restaurant  for  injury 
from  unfit  food.  5-1100. 

~  imputed. 

Imputabtliti/  to  rescuer  of  antecedent 
negligence  of  rescued  person.  S-909 
(vase  p.  201) . 

Mlmat  elear  (Aaaee* 

Effect  of  negligence  of  passenger  in  cross- 
ing track  to  reach  his  train  without 
loudng  for  approach  of  trains  to  ab- 
solve company  from  negligence  in 
fftiling  to  maintain  loolrouL  S-^OL 


nooTiABKE  nrsTBincEBn  law. 
Sao  BxLU  AND  Nons., 


msavovs  shook. 
See  Fright. 


NEW  TBZAIi. 


For  error  as  to  instructions.  6-401. 
Effect  of  grant  of  new  trial  to  one  of  two 
conspirators  on  rights  of  the  ottsr. 

5-370. 

Sight  of  juror  to  testify  as  to  what  did  or 
did  not  influence  him  in  reaching  his 
emichision.  '  6-1820. 


HOH  OBSTAHTB 

See  Judgment. 


VHREDIOTO. 


The  daah  la  eaeli  eftatlMi  staBdi  for  AX.R. 
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JoriidlrtioM  <^  aae  CouKcaL 


HomuiT. 


See  TuAZ. 


HOnOE. 

Im  cemenL 

Of  election  as  to  bond  issue,  see  Bonds. 
Necessity  of,  to  eonstitnte  due  process  ol 

law,  see  CoNarmmoNAL  Law.  ^ 
Presumption  and  burden  of  proof  as  to,  ■•• 

Evidence. 
Sufficiency  of  proof  of,  see  EnDBNOL 
Of  tax  sale,  see  Taxes. 
Of  facts  patting  purchaser  of  real  grop- 

erty  on  inquiry,       VlNOCm  AND  Pdb* 

CBA8IBL 

I"rfMtin0  «/  rules  M  paaai  boefc  as  notlae 

to  dmpoaitor.  S^190a. 
ireeeMtty  that  cMeeosed  spouse  mmat  havm 
fenoirn  of  his  oonditton  to  make  oont- 
municaUon  of  venereal  disease  criiei* 
ty  Jttatifying  divorm.  H-IOIS. 

6t  lien  claim.  5-891. 

Of  sale  of  municipal  bonds.  6-519. 

Of  facts  d^ndent  upon  inquiry.  5-^91. 

What  is  actoal  notice  which  will  subordi- 
nate a  mortease  to  the  Hen  of  a  ma- 
terialman. 6-S91. 

Impvteil  hj  kmowledce  ot  ocemt. 

Of  officer  or  agent  of  corporation.  6-llM. 
Of  agenfi  own  wrong.  6~1199* 


HUXSAXCaBtti 


Wkai  an. 

ExplosiTes.  6-1876. 

Bemedles. 

Injunction  to  prevent  eatahUaKment  or 
nuUntenanee  of  garbage  or  eewage 
dtopomi  plant.  &—03O  (oaee  p.  QIS) . 

Can^tattanaHty  of  statute  eowferrtno  on 
ehaneenr  oontCs  power  to  atote  puA- 
He  nuteoMtfes.  &-t4/7A  feoeee  pp. 
t4Mi,  1408,  1408). 

Jnriediction  of  equity  independent  of  stat- 
ute, to  abate  nuisances.  5-1449. 

Giving  equity  Jurisdiction  to  punish  and 
abate  nuisance  punishable  by  indiet< 
ment  as  deprivation  of  right  to  pr^ 
sentment  by  grand  jury.  6-1463. 

Power  of  legislatuze  te  extend  egnity  ju- 
risdiction to  abatement  oi  bawdy 
honaes.  5-1449. 

Injunction  against  legitimate  business 
which  is  a  threatened  nuisance.  5-915. 


Jurisdiction  of  equi^  to  abate  public  nui- 
sances at  suit  of  individual.  5-1463. 

Sufficiency  of  title  of  statute  pnmdins 
for  abatement.  5-1463. 


— wlwItaUa. 

UMUtjoi  MonieipaUiy. 


HUNO  PRO  TUNC 


Bight  of  court  after  expiration  of  term, 
to  order  an  entry  nunc  pro  tunc  upon 
record  of  criminal  case.  5-1121. 


OATH. 

Of  office,  see  Officers. 

T^fieation  of  pleading,  see  PlSAJUNO. 


OBJECTIOm. 


To  raise  qoeetion  for  review  on  appeal, 
AmAL  AND  Error. 


OBBTRUCTIOH. 

Of  higfaways,  see  Highways. 


ODB  VBUbOWfl. 


4Hft   to,  as 


a   vaUd   eharttatHm  ptft. 


OFnOBBS. 


X»  temmwaJ, 

Of  private  corporations,  see  COBroA/aiom, 
Presumption  and  burden  of  proof  aa  to 

acts  of.  see  Evidencb. 
Injunction  against,  see  iNJiRCCmnr. 
Of  schools,  see  ScHOOis. 

Bight  of  pwAUc  ofHoer  to  punAoM  tax 
eerttflcatoB  or  tmi  MMes.  5-««9  (earn 
p.  906r>. 

PuMto  eJlloer  as  vHthin  rule  Mat  etmer 
of  property  may  temfy  aa  to  vaiua 
thereof.   ft~1171  (eaaep.ll«8). 

EUglliility. 

Beoignatton  of  one  office  ae  affecting 
eligibiUty  to  another  office  during 
term  of  farmer  effioe.  (eaee 
p.  113). 

QvaUfyiagt  oath. 

Failure  to  take  oath  of  office  for  new  term 
after  having  served  one  term.  S-llS. 


HeavT  Italic  type  is  used  for  aaaotatioau;  romon  typo  for^caies. 
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BeMffnaUon  of  one  offUie  ma  affooMitQ 
eUffibiUtv  to  tmofher  offloe  during 
term  of  former  efllM.  9-X17  (cmm 
9.  XtS). 

Kght  of  officer  to  reaisn  Ue  offle*.  6-llS. 
CoatMt  et  title. 

Foot  the^  tUle  to  ojjloe  to  in  diopute  ao 
defense  to  mandamiue  to  compel  pay- 
ment  of  aolary  of  pubUo  offleer, 

Trf»MH«ee. 

Liability  of  ofBoer  rnaUiif;  levy,  lae  iMn 

ANV  BEIZUKB, 
OompttBUbtloa.  ^ 

JTondraMW  Co  oemiwZ  jHMrment  e/  eatary. 
a-BVa  (eaaee  pp.  SOa,  MS) . 

Effect  of  payment  to  da  facta  eOeor. 

6-668. 

OSeevB  4m  tmete. 

Payment  to  de  facto  dBeer  aa  alhetiiv 
right  to  salary,  see  anpra. 


OFFSBTSa 
See  Sn-Oiv  AND  GoumBMunc 


OIL. 

Aa  to  oil  In  mlne^  see  Hinbb. 
In  general,  see  Exfu>szonb  AMD  Smo- 
WfB. 


OBDHTAlrOBl. 

Sea  UuMioftAL  Cosporations. 


OVEBDBAFT. 


Kij^t  of  bank  to  charge  back  cheek  prov- 
ing to  be  an  overdraft.  6-1661. 


OWNERSHIP.* 
Sufficient  of  proof  of,  see  Evnnncdi, 


r ARBVT  AUS  ohiia* 
Im  gsAeraL 

Inability  of  parent  for  n^ligenoe  of  chfld 
in  use  of  automobile,  see  AnOHO* 

MLB. 

DiaabiUtieB  and  Uabilttles  o£  infants  gen- 
erally, see  INTAKTS. 

Uability  <Kf  parent  for  tort  of  minor  child 

generally.  6-216. 
Enjoining  man  who  has  douched  minor 

Sirl  and  indoeed  her  to  abandon  her 
ome  from  associating  and  commoni- 
eating  with  the  girL  5-1041. 

Adeptiea. 

atght  of  dMld  aOoptea  after  «es«al»r'a 
death  to  folBO  wuter  «e<B.  ^1»9Q 

(oaae  p.  1977} . 

Effect  of  giving  adopted  child  a  right  to 
inherit  to  make  him  a  child  in  fact 
•r  change  his  identi^.  5-1277. 


OPBRATZNO  SZFBmaS. 

Priority  of  operating  expenses  oi  railroad 
In  hands  ot  recmver.  5-476,  686. 


OFUHOm. 
evidence,  see  Etidkncm. 


VABOI.  OOlfTRACTS. 

In  general,  see  CoKnuors. 


PABOIi  ETIDEHOBi 
Aa  to  writings,  sea  ETHWNcm 


OBAI.  OCnmtAOM.  TAKOA'L  nTTEVTAOT. 

In  general,  see  Conthacts.  See  Wills. 
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PABTIAX  nfVAIJDITT.  F  AKT  PEBFOBKAirOB. 

Of  statotea,  see  Statutes.  Under  Statute  of  Fraoda,  lee  CoNTSAora. 


VARTXBM. 

To  criminal  offense,  see  CRIMINAL  LAW. 
Varti«s  plaintiff. 

Action  by  husband  or  wife*  see  Husband 
AND  Wm. 

Assignee  as  one  In  whose  name  action  for 
tort  affecting  property  which  has  been 
assigned  should  be  brou^t.  5-124. 

—  iolnder. 

Joining  assignor  of  action  ex  delicto  for 
injury  to  property  in  action  Iqr  a»- 
signee.  &-124. 

VartiM  def  sndaat. 

In  eminent  domain  proceedings,  see  Emi- 
nent Domain. 
Suits  against  receiver,  see  Receivebs. 

Wife  or  urfAnr  as  neceMarif  party  to  pro- 
eeeding  to  condemn  her  hUBbmUPm 
real  property^  0-2347. 

bterveatlom. 

Right  of  one  taking  ont  letters  of  admin- 
istration in  the  proper  county  upon 
estate  of  one  negligently  killed,  to  be 
admitted  as  a  party  to  an  action 
brought  for  the  negligent  killing  un- 
der letters  taken  out  in  another  conn- 
after  limitations  have  run  against 
cause  of  action.  6-284. 


PABTinoir. 

BeapeeUve  rights  of  ovmere  of  different 
parcels  into  which  land  subject  to 
on  and  gas  leasee  ia  divided  on  por- 
Mtfon.  &-110B. 


FABS  BOOK. 

See  Banes. 


FASSEKGEB  CABHISB. 

See  Cabbiebs. 


FAUFEBfl. 

See  PooB  and  Poob  Laws. 


PAVEMENT. 

In  general,  see  Public  Improvements. 

Power  of  Public  Service  Commission  fiver 
street  raUwaye  with  respoot  to  tnuScs 
or  pavmnenta.  0—03. 


FATMEKT. 

Of  depositor's  cheek,  see  Banks. 

Of  claims  against  decedent's  estate,  SM 

EZECUTOBS  AND  ADMINBTSATOBS. 

Mandamus  to  compel,  see  Handamdo. 
Of  mortgage,  see  Mobtgage. 
Subrogation  for,  see  Subbogatiok. 
Of  legacy  or  devise,  see  Will& 

By  check.  &-584. 


FEBBUS. 

Presence  of,  in  canned  beans  as  aridence 
of  negligence.  6-242. 


FABTNERSHIP. 

Power  of  partner  to  dispose  of  good  will 
ofltuaineas.  s-tlSS  (eaaep.  IXSO). 

JtigM  to  mt  off  claim  of  indiiHdual  part- 
ner agaivast  claim,  against  partnerm 
ship,   a-1641  (case  p.  1637)  . 

Wghts  of  surviving  members  and  of  es- 
tate of  deceased  member  of  law  firm 
in  respect  to  buatneas  unfinished  at 
time  of  lattefs  death.  6—1990  (com 
p.  1288). 

Provision  in  contract  of  law  partnership 
that  in  ease  of  dissolution  certain 
members  are  to  have  no  interest  in 
the  outstanding  accounts.  5-1288, 


PENAL  LAW. 

Question  whether  legislature  intended  act 
to  be  a  civil  or  a  penal  one.  6-1449. 


FEB  CAPITA. 


See  Wills. 


FEBFORKAKCB. 

Part  performanoe  of  oral  oontow^  saa 
Contracts. 

Of  contracts,  generally,  see  Gontractb. 
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VHRSOKAZi  INJimiBS. 

SmrirsbiUty  of  cause  of  action  tot,  ■ae 

Abatement  and  H&tivax.. 
To  passenger,  see  Carriebs. 
Punitive  damages  for,  see  Damaobs. 
From  eating  of  unfit  food,  see  Food. 
Wife's  rif^t  of  action  tor,  aee  Husbakd 

AMD  WIFE. 

On  railroad  trade,  see  Railroads. 
QueaUim  for  ivry  as  to  caoae  of,  aee  Tkau 
SoffleiencT  of  evidence  to  take  CMe  to  jvaSw 

■ee  Tbxal. 
In  senend,  see  Neoligbhob. 

Ratification  by  infknt  of  settlement  of 
claim  for  personal  injuries.  &-84S. 


PER  SXXBPES. 


See  Wills. 

PETBOIiEinC. 

In  mines  generally,  see  Mines. 


nOTOORAPHS. 


Fmnttting  photographs  ^leh  have  been 
exelnaed  from  evidence  to  go  into  the 
Jmy  room.  6-1820. 


FHTflXOIAirB  AKD  SVBOBOm 

Ab  to  dentists,  see  Dentists. 

TeUcWy  of  statute  providing  for  revoea- 
Hon  of  lieenae  of  phvMctan,  aurgoon, 
or  dentM.  (case  p.  84)  . 

JUaMUty  of  phyoMan  for  permuting  aop- 
poaure  to  infectious  or  oontagiouo 
dtoeu*.  0-000  (COM  p.  088), 


Place  of  trial,  see  Venue. 


pi.AnmFFs. 

Parties  plaintiff,  see  Parties. 


Prejndicial  error  as  to,  see  Afful  and 

Error. 

In  criminal  prosecution,  see  Quhxnal 

Law;  Indictment,  etc 
Evidence  admissible  under,  ne  EvnnNCB. 

TeriflcattoB. 

Necessity  of  verification  of  denial  9i  suk- 
thority  of  agent  6-16S7. 

DoflaltvaoM. 

Fraud.  6-068, 

Conoliuions. 
Fraud.  6-656. 

Oeolaratlon  «t  eom^aimt. 

Rule  for  testing  sufficiency  of  complaint. 

6-665. 

Sufficiency  of  petition  for  laying  oat  vmy 

of  necesai^.  6-15S2. 
In  injunction  suit.  6-016. 

—  for  UbeL 

Disregarding  improbable  construction 
placed  ujj^n  publicatimt  by  plaintiff 
in  determining  whether  petiti<m  atatea 
a  cause  of  action.  6-1849. 

What  constitutes  an  "inducement"  5-1849. 

Purpose  served  by  "colloquium."  6-1349. 

—  for  torts. 

Allegations  of  fraud.  6-666. 

In    action    for    malicious  proeecation. 

6-1682. 

Pleas  and  uiswwh 

Verification  of  answer,  see  supra. 

Mode  tft  raising  objections.  6-79. 
Bmarrer. 

Sufficiency  as  against  general  demurrer  of 
allegation  of  aasigMnmt  of  ehoae  in 

action.  6-124. 
Sufficiency  of  allegatioiu  of  fraud  as 

against  general  demurrer.  6-666. 
Dwnurxer  ■  on  ground  that  ipleading  is 

vague,  indefinite,  uncertain,  and  in- 

sdBcient.  6-102. 
Orerruling  demurrer  to  answer  where 

facts  stated  with  inference  to  be 

drawn  therefnon  eonatitate  good  de- 
fense. 6-79. 
Truth  of  allegations  of  complaint  admitted 

by  demurrer.  5-1682. 
What  admitted  by  demurrer  to  petition 

for  libel.  6-1349. 
Appealability  oi   ruling  on  demurrer. 

6-358. 

Prejudicial  error  in  mlings  oa  damarrer. 

6-102. 


PI.AT. 

Dedication  by,  see  Dedication. 


FLEA  IK  ABATEUEKT. 

Necessity  of,  to  raise  quration  of  jurisdic- 
tion. 5-951. 


The  Afwk  In  eaek  eltatl<m  stands  for  AX.R. 
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POUOE  POWER. 

See  CoKsmunoNAL  Law. 


POOB  AHD  POOR  lAWS. 

Umanatptttion  by  parent  aa  affecting 
right  of  infant  to  acquire  for  him- 
e^t  a  poor  aettiement.  &^S0, 


POSSESSION. 


Adverse,  see  Adverse  Possbssioh. 
Presumption  and  burden  of  proof  M  (o^ 
Bee  Evidence. 


PBEBENTBfElfT. 


Of  check,  see  Checks. 
NecessilT  of  presentment  Iqr  graad  J1117, 
see  Cbocikal  Law. 


PBEsiDBinr. 


GOBFMA- 


Of  corporation,  powers  of, 

TUNS. 

Who  may  vote  at  election  for,  see  Elbc- 
TION8. 

Necessity'  that  proposed  amendment  to 
Federal  Constitntion  be  presented  to 
President  for  approval  or  veto. 
6-1412. 


P08T0FFI0E. 

Criminal  reaponHbaity  of  one  aiding  and 
abettinff  postmaater  In  maJdng  fatee 
return.  tS^7S^. 

Deposit  of  deed  in  mail  aa  deUvery, 

a~ieet  (case  p.  leeo). 


vsmmmreiAL  ecbovo: 
Who  may  vote  for,  see  EuBcnoNB. 


POWERS. 


Sucoesaion  tax  on  property  appointed  fty 
deed  under  power  of  appoMmtmtt. 
a-taa  (oaae  p.  177), 


On  a: 
In 


PBsniwnomk 

see  Appeal  AKO  EWNL 
see  Etiwhcs. 


PRATEB8. 
la  tdiools,  see  Schools. 


By  iniolvent  corporatioii, 
Tnms. 


PRSnroiOXAI.  BUUML 

See  Appeal  and  Ebros. 


Insttraikee  preminms,  see  XmuBANOB. 


PRE8CRIPTIOV. 


Title  by,  see  Adverse  Possession. 
Easement  by,  see  Easements. 
Establishment  of  highway  by,  see  Higr- 
ways. 


PBINOXPAL  AXS  AOHMT. 
la  gmmmrul. 

As  to  agento  of  corporation,  see  Gokpsba- 
TION8. 

Insorance  agents,  see  Insubancc 
Proof  of  agent's  declaration,  see  Etidbna 

Power  of  president  of  a  oorporatlen  t» 
employ,  control,  or  dladutrge  agewts. 
(oaae  p.  1483). 

'  Xsasnre  of  damages  for  breach  of  eontraet 
eonf erring  exdusive  sales  ageoey. 
6-1602. 

Pawen  ott  UabUltr  of  primeivaL 

Power  of  insurance  agent,  see  Inbdrahcb. 

VorfeOwre  of  property  unaufhortoedBy 
uaed  by  agent  in  vUAuUng  low. 
ti-218  (caae  p.  211). 

Necessity  of  verification  of  denial  of  au- 
thority of  asrent.  5-1637. 

Imputing  to  principal  notice  of  agenfs 
own  wrong.  6-1193. 

Xaabilltlea  of  affent. 

Liability  for  illef^al  sale  of  liquor,  see  In- 
toxicating Liquors. 


Heavy  ltall«  type  is  need  tor  aanotatloae;  romaa  type  fweaaes.  . 
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Might  (V  jttdffmettt  agatnat  gurety  tcher« 
aeHon  faila  againat  prineifaU  tf-ffM 
p. 


TalidOy  of  statuta  or  ordlnone*  mm  tm 
"emUahimrm."  (mmmm  p. 


PBioBirr. 


M  JvdfiMaL  aee  JusOMlNK 
0<  Mortgacvt  Me  MoimuGB. 


FnMKtv  vf  «eaei<c«  or  ordliuHMs  infar 
fertng  with  privacv  in  rastauranta. 


PBIVATB  0BO88IH€k 
•rer  railroads,  we  RjuutOADS. 


VBIVATE  BOADI. 
EaaeniMt  cf  way  of  neeesBily,  see  Easi- 


nbOFTM. 

hou  ot,  a>  dement  of  duuacMk  tee  DAM- 


PKOPEBTZ. 


£<aMUty  /or  loee  o/  iH'operfy 

]M<olec^ed  when  owif«r  umm  u>nmg~ 
f%aiif  arremted.  &~8«t  (came  p.  atSS} . 

Jm^OMWity  of  right  of  acUon  ex  deUeto 
far  tniurif  to  properti/  am  affected  by 
mtatutm.   tf-2«0  (emmm  p,  194), 

Preamnption  that  owner  of  property 
knows  the  business  conducted  thereon. 
5-1449. 

Bight  to  deprive  owner  of  legitimate  oee 
of  hia  property  because  it  may  cause 
an  injury  to  his  neighbor.  6-411. 


FROPOsinoir. 


Submission  to  voters  of  proposition  to 
sue  bonds,  see  Bonds. 


niTATE  flCKOOIA 

Injonetien  to  prevent  sectarian  aeelety 
from  giving  religions  instroctiea  m. 
6-841. 


•f  wHneescs,  see  Wrmnsu. 


VBXVTLBa-ED  OOMBCUinOATXOlMl 

Admissibility  in  evidence,  see  Evidence. 
In  UM  ease,  see  Libkl  and  SLAMsn. 


PBOBABXE  OAUSB. 

For  proBoctttion,  see  Maucious  Pwcmmao* 


raOBATB. 

Of  win,  see  Wnu. 


PBOSTITUTlOir. 


As  to  disorderly  houses,  as*  DDonwr 


mtOXIKATB  OAVSa. 

FrexftiMrtg  eau«e  of  dmmaom  tm 

pretniaoa  from  ftra  in  "buOdUn^  vihrnrm 
infiamrndble  materials  arm  mtormd. 
0-ia78  (oaeo  p.  1876). 

Wrongful  arrest  of  owner  of  property  left 
in  exposed  position  as  proximate  cause 
of  its  loss  through  theft  6-368. 

Of  injury  received  in  rescuing  person 
Iiueed  in  danger  by  negligence  of  an- 
other. 6-201. 


FCBIIOATIOV. 


Of  libel,  aee  Libel  and  Slandbh. 

Of  notice  of  sale  of  municipal  bonds. 
5-619. 

Of  notice  of  election  as  to  bond  issue. 

5-516,  519. 
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PUBUO  OHAXITIES.  PUBLIC  SERVICE  OOMMUnOK. 


See  Charities. 


PtnSI.10  IMPROVEMENTS. 

Municipal  liability  for  hastening  flov  of 
surface  water  by  street  improvement, 
see  Municipal  Corporations. 

Priority  as  between  liens  for  public  <m- 
provementa.  iS^iaOl  (oaae  p. 
1990) , 


FUBUO  MOITETS. 


Public  ata  of  sectarian  adhool. 
(case  p.  S41) . 

Injunction  against  use  of.  5-841. 

Distinguishing  between  statutory  offense 
of  wilful  embezzling  of  public  money 
and  statutory  offense  of  failing  to  re- 
mit state  money  to  proper  custodian 
and  failing  to  obey  directions  by 
such  custodian  to  account  for  money 
collected.  5-773. 

What  constitutes  a  sect  which  is  denied 
right  to  use  public  funds.  5-841. 

Effect  of  consent  of  people  of  district  to 
continuance  of  sectarian  school  as  a 
public  school.  5-841. 

Evidence  in  suit  to  enjoin  continuance  of 
sectarian  school  with  public  money. 

5-  841. 

Estoppel  to  complain  of  use  of  public 
money  in  aid  of  sectarian  sehooL 

6-  «41. 


Regulation  of  carriers  by,  generally,  see 

Carribbs. 

Power  of  PuhUe  Servlee  Oammiaaton  wttfc 
reaped  to  regulation  of  etr^et  raO- 
uxtya.  5— <30  (eaaea  pp.  1,  IBt  90, 
94,  30). 


PUBUC  UTUiITIES. 

Proposition  submitted  to  people  u>tth 
reference  to  erection  or  purchase  of 
publio  utility  aa  a  ainf^  or  doubUi 
propoaition,  O—OSS  (eaaea  pp.  010, 
010). 


PUBLIO  WATER  SUPPLT. 

See  Wathrs. 


FUNITXVE  DAMAGES. 
See  Dauages. 


FUBCBA8E  MONET. 

Lien  for,  see  Vbndob  and  Pdschasb. 


PUBUC  VmBMXCEM. 

See  NuiSANCKS. 


PUBLIO  OFFICERS. 

See  OmcER3. 


PUBLIC  POLICY. 
Ab  affecting  contracts,  see  GontbaOVS. 


PUBLIO  PBOPERTT. 

Exemption  of »  from  taxation,  see  Taxes. 


PURLIC  SCHOOLS. 

See  Schools. 


^TTRPOSE. 

Oa  and  0aa  or  other  mineral  Hghta  te 
land  as  affected  by  language  in  eon- 
vevance  specifying  purpose  for  ««Mefc 
property  iatolte  uaed.  B—l^S  (earn 
9^X400), 


QUALIFICATIONS. 

Of  Toten,  see  Elections. 


QUALITT. 
Implied  warranty  as  to,  see  Salb. 


QUIETIRO  TITLS. 

See  Cloud  on  Title. 


Heavy  itallo  type  Is  used  for  annotatloiu;  roman  type  for  emsei. 
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COMBINED  INDBX  TO 
BAIIAOAM. 

Use  and  obstrnetion  of  hii^way  hy,  see 
Highways. 

jBffeot  of  grant  of  land  in  fee  to  he  ueed 
for  railroad  purpoaet  on  right  to  wm- 
duHiytng  mineral*.  t^tSOl, 

Obstructifm  of  railway  ezoniiiir,  Mt  HxoR- 

WAYS. 

Fotcer  of  Public  Service  Commiaaton  toith 
respect  to  crossing  of  steam  rood  "hf/ 
street  raUwaff.  iS—Sff. 

Xaaement  of  way  of  necessity  for  priimte 
or  farm  croa^ng  at  affected  by  com- 
mon ownership  of  parcels  which  are 
Mot  acce9s^ble  one  from  another. 

Zniiirlei  to  pevsoBS  on  or  n«ar  imok. 

Duty  and  liahiUty  of  railroad  company 
voluntarily  undertaking  to  eare  for 
Injured  peraon.  t^-HlS  (eaae  p. 
«07>. 

Injtiry  to  tnspasfler.  6-607. 
Duty  as  to  lookout  5-201. 

—  contrlbntory  necUcenee. 

Negligence  of  passenger  at  station  in 
crossing  track  to  reach  train.  6-201. 

Becovery  notwithstanding  contributory 
negligence.  6-201. 


BAPE. 

Criminal  reaponsibility  of  one  eo-operat* 
ing  in  offense  of  rape  wHUsh  he  te 
Incapable  of  committing  twrsenolly. 

i  0  ■ » 
BATBS. 

Of  earriers,  see  Cabmers. 
Of  taxation,  see  Taxks. 


KATinGATIOH. 

Of  constitutional  amendment,  see  GOKffn- 

TUTiONAL  Law. 
Of  contract  by  infant,  see  Infants. 

Of  separation  agreement.  B-817. 


NOTES  AND  CASES.  1766 

Covenants  and  conditiona  as  to,  see  Cove- 
nants AND  Conditions. 

Dedication  of,  see  Dedicatioiv. 

Deeds  of,  Deeds. 

Easements  in,  see  Easbmemts. 

Of  decedent,  power  of  personal  represen- 
tative  M  to,  see  EXBCOtosa  Aim  Ad- 
ininsntATORS. 

lajnnetion  against  injury  to»  see  In  junc- 
tion. 

Powers  as  to,  'see  Powers. 
Bights  and  liabilities  generally  on  sale  of, 
see  Vendor  and  Purchaser. 


KEASOITABLE  DOUBT. 
Instruction  as  to.  6-1247. 


BEASONABI.ElfESS. 

Of  ordinance,  power  vl  courts  to  deters 
mine.  6-1060. 


BECEIVEBl. 

Appointment  of  receiver  for  solvent  cor- 
poration at  instance  of  minori^ 
stockholders  under  statute  permit- 
ting appointment  of  receiver  when 
the  court  deems  it  neceaaary  to  se- 
cure ample  Justice  to  the  parties. 
O—30S  (ease  p.  803) . 

Preference  of  wages  over  lien  creditors 
of  corporation  in  hands  of  receiver, 
in  ahaence  of  statutory  provision 
therefor.    ^690    (eaaea   pp.  07fi, 

Bights  of  assignee  or  receiver  of  insolvent 
corporation.  6-79. 

Asset  in  hands  of  receiver  as  snlijeet  to 
same  equities  available  against  cor- 
porations. 5-79. 

Priority  as  between  operating  expenses 
and  mor^ge.  6-675. 


BEGOBD  AND  BEGOBDUre  LAWfl. 


Becord  on  appeal,  see  Appeal  AND  Errchl 
Record  in  criminal  case,  see  Criminal' 
Law. 

Becords  as  evidence  generally,  see  En- 

DBNCB. 


REAL  PROPEBTT. 

Oral  contract  as  to,  see  Contracts. 

Of  corporations,  see  CORPORATIONS. 


BEDEIIFTXON. 

From  foreclosure  sale,  see  HMETGAiaL 
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BEDUOTXOV  SXJUrr.  MEMOVMIm  of  OA' 

Sm  Gabbaol 


KB-EXTKT. 


BI^U  of  pttwiiger  wko  hoa  ftMit  ttfaoMI 
to  re-enter  OBP  or  Irato.  tf-^OS  f«BM 
9.949), 


Ttanifer  of  canae  between  different  oMrti 
of  tiie  aame  itete,  see  Govkib. 


BEHUVOXATIOH. 


■Beet  of  Tenanciatton  of  life  estate  to 
seeeleiate  remainder,  see  WJBU. 


BEFEBEHDUIC.  BEPEAIt. 

Sm  Ixtseuam,  BmsNDUK,  and  Rkuu..    <>f  gtatatM,  see  Statuies. 


BELIOIOH. 


Teaehinsr  of  nligion  in  aehooli, 
Schools. 


BESOiaSZOH. 


Of  contracts  generally,  see  CoNTBAOn. 
Of  csotract  of  sale,  see  Saul 


Wearing  of, 
9-977. 


BEXJOIOUS  OABB. 

teachers   ta  aehott. 


BEUOIOnS  XJBEBTT. 

Reading  from  Bible  or  religions  ixutnie- 
tion  in  schools,  sec  Schools. 


BEUOIOVS  SOCIETIES. 

9geet  of  language  in  conveyanee  IMt 
ffrant  ia  for  reliffiona  purposes  on 
right  to  minerala  <n  the  land. 
9-1909. 


BEUGIOUS  TEAOHnra 

In  schools,  see  Schools. 


BOCAIHDEBS. 

Acceleration  of,  see  Wills. 


BEBCEDIES. 


Gu^ict  of  laws  as  to,  see  Ccwfuct  <V 
Laws. 

Sue  process  as  to,  see  CoHsrmnrKUfAL 
Law. 

For  nuisance,  see  NtnsAHCBS. 
For  breach  of  duly  as  to  water  supply,  see 
Waters. 


BBSOITB. 

Im/putabiUty  to  rescuer  of  onteeedeiU 
negUgence  of  resetted  pereen.  9-S09 
(aaee  p.  901} . 


Froxiniate  cause  of  injury  neeivad  in 
mkinff.  &-201. 


BEBIDEKOK 


See  DOHICIL. 


&BSIOHATIOX. 

Of  offie^  aee  Omasa 


HEs  IPSA  MMtumnb 
See  EnsoNci, 


BESTAVRAHTS. 


InJuxT  from  serving  of  nnfit  food,  seo 
Food. 

Falidity  of  statute  or  ordinamee  inter- 
fering vdth  privacif  in  restauraNte. 
■  9-990  (eaae  p.  990) . 


BESTBAOfT  OF  TBAPB. 

Validly  of  contracts  in  restraint  «f  tradSt 
see  Contracts. 


Heavy  ttalle  type  Is  nsed  fw  auotattossi  romaa  type  for  easei. 
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KESTBioTiom.  Bmranro  axpxMBt. 

flM-Onnuaiiro  BBnonan. 


On  ue  ef  real  property,  sea  OOfBUini 

AKD  C0NDITION& 


HETAiNura  jumsDioTioa; 
See  Equitt. 


BBVEBSZBI£  EBBOB. 
See  AnsAL  AND  EttBOB. 


On  appeal,  see  AmuL  and  Ebmm. 

In  extradition  proceeding,  see  BziUM- 

•noN. 

Of  judgment,  see  Judgment. 
Of  deciaion  at  PnUie  Serriee  Graomiuionp 
see  Public  Sxsvigb  Commissions. 


BEVOOATIOir. 


Of  Ucenae  of  dentist;  see  Demivn. 
Of  license  of  physician  or  avagoaa. 

Physicians  and  StntOEONB. 
Of  wills,  see  Wills. 


BOADfc 


Saa  BiOBvrATS. 


BOITTB. 

Validity  of  order  of  Public  Service  Com- 
mission as  to  routing  id  street  ears. 
fi-SO. 


In  bank  paas  booki,  sea  Bankil 


WffUBS  OF  DBOmOX. 
See  Oomtia. 


BUISB  or  PBOPEBTT^ 

See  CouHTS. 


■AnavAAD, 


Ihtty  of  abutUno  owner  to  oottMnwa  ei^e-. 
fftiard  against  injury  vihieH  he  hoe 
voluntarily  fumitihed.  0-989  (t 
p.  999) . 


■aubt. 

Of  pnbllfl  ofBeen,  see  Opfxgub. 


SAUB. 

In  semeral. 

Of  corporate  stock,  see  CoKPORATlONfL 
Sale  as  a  fraud  on  creditors,  see  Fbaud- 

tJLENT  CONV£iYANCES. 

Sales  in  bulk,  see  Fraudui^nt  Convnt- 

ANCBS. 

Of  homestead,  see  Hohcstead. 
Judicial  sale,  see  Judicial  Sau. 
Tax  sale,  see  Taxes. 

TaHdUy  of  statute  or  ordinanee  aa  to 
"oontalnars."  ft-lOM  fooae  p. 
1000). 

CoBdltioBal  sale. 

Insurable  interest  of  purchaser  under  con- 
ditional sale.  6-805. 

Effect  of  provision  in  insurance  policy  re- 
quiring title  of  insored  to  be  in  fee 
Ample  where  one  article  eovwed  was 
bought  under  conditional  side.  6-806. 

Warranty. 

Implied  warranty  of  fUneea  by  one  eerv- 
ing  food,   ts-llia  (ease  p.  1100). 

Implied  warranty  by  other  than  packer 
ef  fitneea  ef  food  eatd  In  aeoled  oona. 
6-S49  (catep.a^). 

ResolRsioB. 

Mistake  as  to  attributes,  qaaUty,  or  vahw 
of  subject-matter  of  sale  as  ground 

for  rescission.  6-260. 


flAi;E8  AOEirOT. 


Heasnre  of  damages  for  breach  af 
tract  as  to.  6-1602. 


■AHITT. 

See  Incompetent  Persons. 


The  daak  Im  ea^k 
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flOABUT  FBVSXU  SEUF-OBOiniATIOH. 

I 

Bee  iNncnous  and  Gontacdodi  DmuoM.    See  Gbdiinal  Law. 


■GdOOXBOUSE. 


See  SCBOOU. 


80HOOLI. 


Offloenu 

Injunction  againat,  Injunction. 

Mandamus  to  compel  county  board  of  ed- 
ucation to  pay  de  jure  county  super- 
intendent salary  Ttliich  has  alreEidy 
been  paid  to  de  &eto  saperintendmt. 
6-668. 

Interference  by  court  with  action  of  school 
6-841. 


re' 


IMatrlats  amd  property. 

PermitUng  use  of  achoothouae  for 
HgUma  meetlnga.  S-^SO. 

Effect  of  statement  in  conveyance  of  land 
that  tt  ia  to  he  ueeA  for  school  pur- 
poses on  right  to  minerals  under- 
Vying  the  land,  O—lSOl  (eaae  p. 
1496) . 

lutraotiom. 

Use  of  public  funds  in  aid  of  sectarian 
school,  see  Pubuc  Honbtb. 


8eetariani«m  in  schoolM. 
p.  8*1) . 


asee  (ease 


Injunction  against  reading  of  Scriptures 
uid  redtation  of  Lord's  Prayer. 
6-841. 


8ZAB0H  AHD  BSEZUBB. 

Entry  and  search  of  premises  for  purpose 
of  arresting  one  without  «earoh  war- 
rant.  0—203  (ease  p.  201), 


8E0TAKIANI8M. 

In  schools,  see  Pubuc  Moneys;  SCHO(n«. 


SECRETAB.T  OF  STATE. 

Illegal  delegation  of  power  to,  by  motor 
vehicle  license  act  5-731. 


•EKATOBIAI.  DISTRICTS. 

Bee  EixcnoN  Dxamacra 


SBHTEKOE. 

For  crime,  see  Cruiinal  Law. 


■WABATIOir. 


Of  powers,  see  GoNSTmrrunfAL  X«aw. 

Of  husband  and  wiffe,  see  DmncB  AND 

Separation. 


SET-OFF  AND  CO1TNTER0I.AIM. 

Bight  to  set  off  claim,  of  individutU  part- 
ner againat  claim  against  partner^ 
sMp.    0-1041  (case  p.  1007). 

JNfffct  of  one  indeMed  to  insolvent  bonfe 
to  set  off  deposits  which  he  has  made 
as  trustee.   0—83  (case  p.  79) . 

Bight  of  depositor  to  set  off  amount  of 
his  deposit  against  debt  to  a  bank 
in  hands  of  receiver  or  assintee. 
S-79. 


SBmXMEHT. 


Of  pauper,  see  Ftxm  and  Pom  Laws. 

In  general,  see  Gomprohisb  and  Ssnu- 

MENT. 


SEVERABIUTT. 

Of  contract,  see  Contracts. 


SHERIFF. 


Sheriff's  sale,  see  Judicial  Saij:. 
Liability  growing  out  of  levy, 
AND  Seizure. 


see  iMfT 


SEIZURE. 

IJiVT  AND  S^zure; 
Seizure. 


SIDEWAUL 

Search  and    Liability  of  abutting  owner  for  injury  doe 
to  defect  in,  see  Highways. 
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Bea  <pM  loquitur  ae  applied  to  aocUlet%» 
oauMd  by  skidding  of  atOontoMlflb 


SUUTDEB. 

See  Libel  and  Slanme. 


BMAIXFOZ. 

See  Infsctioub  and  Cohtagkws  DuBAsn. 


■OCZAi;  OLVBB. 


Sm  CLnB& 


■FEOIFIO  XXGATEES. 

fiferM  o/  he<r  or  deviaee  to  have  real 
property  exonerated  from  Hen  there' 
on  at  expenae  of  personal  estate  «• 
aeaiimt  apeelile  lagatee. 


SPECIFIC  PEKFORMAirOB. 

As  to  mandatory  injonetion,  see  iNJinro- 
IION. 


flPEBB. 

Of  automobile  frightening  hone.  I=n6. 


STALE  DEMAlTDiL 

See  Limitation  of  Acnom. 


STATE. 

HandamoB  to  officers  of,  see  Hansahua 
Pnblie  funds  of,  see  Public  Monsyb. 


STATED  AOOOUHTS. 

See  AcoouNTA 

m  »  •  »  -— 

STATIOKS. 
Carrier's  duty  as  to,  see  Gabriebs. 


See  CONTBACTA 


STATUTE  or  UMITATXOHS. 

See  Limitation  op  Actiona 


STATUTEA 


Judicial  notice  of,  see  Evidence. 
Admissibility  of,  in  evidence,  see  EmaiNCA 

▼alldltr  Beserally. 

Gonsbving  a  statute  so  as  to  uphold  it, 
see  infra. 

Validity  of  curative  act,  see  CoNSTiTn- 

tional  Law. 
Review  of,  by  courts,  see  Courts. 
Presumption  and  burden  of  proof  as  to, 

see  EviDBNCA 

Jmhiffuttif  of  statute  providing  for  revo- 
cation of  lieenae  of  physicUm,  aur- 
geon,  or  dentist,  (eaam  p.  84) . 

General  mle  as  to  partial  invalidity,  6-731. 

fovalidity  of  section  of  statute  as  to  right 
of  owner  of  premises  to  obtain  re- 
lease thereof  by  giving  bond  and  pay- 
ing cost  on  other  sections  of  act  for 
abatement  of  disorderly  houses. 
&-1449. 

Title. 

Statute  for  abatement  of  liquor  nuisance. 
6-1468. 

Local  and  special  leslslatioii. 

Statute  providing  for  transfer  of  cause 
from  district  to  circuit  court  in  only 
one  county  of  the  state  upon  filing  an 
affidavit  of  bias.  5-1272. 

As  to  establishing  a  special  court  for  a 
single  county  of  the  state.  6-1272. 

OoKstractlon. 

jBffect  of  miatdke  M  reference  in  statute 
to  another  statute,  constitution,  pub- 
lic document,  or  Oie  like,  0—990 
(case  p.  090), 

Legislative  intent.    6-1309,  1S12. 

Determining  legislative  intent  from  con- 
text and  contemporaneous  and  ante- 
cedent history.  5-113. 

To  uphold  statute.  6-1449. 

Looking  to  purpose  of  entire  statute. 
6-990. 

Statutes  in  pari  materia.  5-1507. 

Eliminating  from  statute  giving  right  of 
action  reference  to  sections  of  other 
statutes  which  are  erroneously  alleged 
to  prescribe  the  procedure.  6-990. 


Tike  dash  In  eaeh  oltatioa  stoada  for  AX.B. 
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Admissibility  on  question  of  construction, 
of  panu  evidence  to  show  how  a  mis- 
take in  refemee  in  a  ttatoto  oeeamd. 

5-990. 

Constraction,  when  used  in  later  statute, 
of  words  which  have  been  constmed 
by  the  courts.  6-1607. 

Meaning;  of  word  **re8ides"  in  statute  pro- 
viding that  proceedings  to  remove  dis- 
abilities of  minor  shall  be  instituted 
in  the  county  where  he  Iresides,  5-948. 

Directory  and  mandatory  provisioni. 
5-155. 

Distinguishing  between  statutory  offense 
of  wilful  embezzling  of  public  money 
and  statutory  offense  of  fsilinc  to 
remit  state  money  to  proper  custooian 
and  failing  to  obey  directions  by  such 
custodian  to  account  for  money  col- 
lected. 5-773. 

Question  whether  act  is  a  dvH  or  a  penal 
one.  6-1449. 

~adopt«cl  itatnte. 

Effect  of  decisions  of  foreign  court  con- 
struing statute  which  is  subsequently 

adopted.  5-242. 

Amendment;  repeal. 

Effect  of  statute  making  applicable  to 
procedure  to  recover  damages  for 
death  from  defect  in  highway  provi- 
sions of  another  act  permitting  allow- 
ance of  punitive  damages,  as  an 
amendment  of  the  act  creating  the 
cause  of  action.  6-^90. 

Repeals  by  implication  not  favored.  6-781. 


BTEAM  EKODra. 


lAsLbOitv  for  fright  of  horae  m  Mghtmi/ 


■TIFUI^TIOlf. 
Giving  jurisdiction  by.  5-1426. 


■TBBBT  BAaWATS. 

As  carriers,  see  Carsibss. 

Bdevaney  of  evidence  on  question  of  neg- 

ligence,  see  Evidbncb. 
Sufficiency  of  proof  of  negligence,  see  £n- 

Municipal  regulation  of,  oeo  Municipal 

CoRrosATi<m& 
Question  for  Jury  as  to  ne^igenee,  see 

Tbial. 

Power  of  PUbUe  Servtee  OommtMlvm  v>4$h 
reapeot  to  regulation  of.  fosees 
pp.  If  Xa,  20,  24,  SO) . 

Injurp  to  one  oClker  Man  pasaono^r  or 
— tgtoyae  from  fail  of  troOey  pole  or 
other  paH  of  atreet  oar.  O^iaas 
(mmmpp.  iaaot  laaa). 


■TKEETS. 


8m  Highwaxb. 


aUBMISSIOH. 


Of  proposed  constitutional  amendment  to 
vote,  see  Cokstitutional  Law. 


tOBBOOATIOH. 


Snbrogatkm  of  one  advancing  money  to 
pay  purchase  money  note  to  rights  of 

eayee  as  against  persons  performing 
ibor  or  furnishing  materials  tax 
building  on  the  property.  6-391. 


nrBSTlTUTIORART  KEMAIXDBK. 

Bsmainder  to  one  after  a  life  estete  to 
another  and,  if  he  be  dead,  to  Ua 
heirs,  as  sumtitntionary  and  not  etm- 
tingent  6-466. 


•TIBPB8. 

Distribution  by,  under  will,  see  WiUA 


niCOBSSZOX  CAZ. 


See  TAxn. 


STOCK.  . 

Of  corporations,  see  CoBPOBATiONa. 


rozTSAOB. 

Right  of,  MO  EucnoMa. 


gUIGIDB. 


In  corporation  generally,  sM  GomntA-    FiMomption  and  burden  oi  pnmt  am  to^ 


noNS. 


see  EvnffiNCB. 
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■1TPPO&T. 

Of  infants,  see  Intantb. 


nntFACE  WATER. 


Hnnldpa!  liability  as  to, 

GOBFORATIONS. 

Im  general^  see  Waters. 


Municipal 


8UBVITOB8HIP. 


Piwromplaon  and  burden  of  proof  as  to, 
see  EvxMNCS. 

BlapoBtHon  of  life  ttuuranee  lAfah  by 
term*  of  policy  ia  dependent  upon 
turvivorship  \ehere  there  i»  no  pre- 
wumpHon  or  proof  of  aurvivoT^Mp. 
ff-7&7  (cases  pp.  791,  70^). 

Time  of  determining  beneiiciaries  in  case 
of  devise  to  survivors  preceded  by  a 
life  estate  or  other  prior  interest. 


TABXFF. 


See  Duths. 


See  tmtwuem. 


TAX  OOXXEGTOB. 

Indicting  as  principal  one  assisting  tax 
eollector  in  embezzltng  pvblie  funds. 


TAXES. 

Zm  semeval. 

Hatters  peculiar  to  municipal  taxation, 
see  Municipal  Corpokations. 

Judicial  notice  as  to  tax  matters.  6-7S1. 
Indicting  as  principal  one  assistiiw  tax 

collectOT  in  embesiUng  public  funds. 

6-778. 

What  constitutes  a  tax.  6-781. 

Bgnalltrt  vmlf oratlty. 

Application  of  uniformity  and  equality 
rule  to  succession  at  inheritance  tax, 

see  infra. 


Uniformi^  and  equality  as  to  license,  see 
License. 

FolidUy  of  ttaUOee  imposing  Ueenae  tax 
on  outemoMIee  as  affected  by  oon* 
sUtuHoTial  provtofona  as  to  un</onn- 
tty  oftd  dieeriminatton  -in  taaee. 
6-701. 

Applicability  to  lioenae  tax  on  automo- 
bilea  of  conaUtutional  provisions  <n 
relation  to  ad  valorem  taxes,  e—7S0 

Submitting  as  one  proposition  amend- 
ments to  two  sections  of  the  con- 
stitution relating  to  uniformitjr  of 
taxation.  6-781. 

Bratptloaa.  t 

JTeeesefCir  of  ooeoptanee  of  OedUmMl 
street  to  relieve  it  from  taxation. 
S-1SS7  (case  p.  1388) . 

JMWji  rate. 

Effect  of  statute  requiring  approval  of 
state  tax  commission  to  proposed  in- 
crease of  rate  of  taxation  of  munic- 
ipality, to  make  necessary  such 
approval  of  tax  rate  to  provide  for 

Gyment  of  principal  and  intOTest  on 
nds  issued  to  purchase  waterworks 
system.  6-619. 


Right  of  public  officer  to  purchase  tax 
certificate  or  tax  titles.  6-009  (oomo 
p.  960}  . 

ConsMtuKonoUty  amd  appUoabiUty  of 
ouroHve  provMona  of  taaeino  statutea 
where  sale  is  <rre0Hlar.  It-JM  (emm 
p.  166). 

Necessity  and  mfflciency  of  notiee.  6-166. 
Statutory  requirement  of  notice  to  record 

owner.  6-966. 

Question  whether  provision  of  statute  as 
to  time  of  sale  is  directory  or  mand- 
atory. 6-156. 

Necessity  of  judgment  of  district  court 
before  sale  of  property  to  unknown 
owner.  &-166. 

Statute  providing  that  no  tax  sale  shall 
be  invalidated  except  upon  ground 
that  taxes  were  paid  before  sale  or 
that  property  was  not  subject  to  taxes. 
6-1S6. 

Bneeesstm  taau 

awKeasion  tax  on  property  appolntsd  by 

deed  under  power  of  appo<nfm«nt. 
6-188  (ease  p.  177). 

Attack  on  constitutionality  of  tax  upon 
transfer  of  property  by  exercise  of 
power  of  appointment  because  applic- 
able only  to  such  form  of  transfer. 
5-177. 


Thfl  dask  Ix  eaeb  eltatloii  stamda  for  A.L.lt, 
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Tender  aa  affected  by  Insufflcienoy  of 
amount  offered.    &~ia20  foase  p. 
-  tai3). 

Liabilitv  f6r  interest  on  amount  tendered. 
6-1216. 

What  constitutes  a  tender  where  mort- 
gagee  has  exercised  an  option  to  de- 
uare  whole  amonnt  due  in  case  o£ 
default  in  payment.  6-484. 


TERMS. 

Of  office,  see  Officers. 


TEJtRITORIAX.  UMITATIOKS. 

As  to  jurisdiction,  see  Courts. 


THEFT* 


See  Larcsnt. 


TBRBATENED  UCJUKT. 

Injunction  to  prevent.  S-916. 


THREATS. 
Fright  caused  by.  see  Fught. 

Ctva  ItaMUty  for  using  CfctwUen^  tan- 
guage.  if-lBSe  (oate  p.  IBSa) . 

Definition  of.  5-1283. 

Threats  of  trainman  causing  boy  tres- 
passing on  train  to  fall  from  it  5-961. 

Threat  by  man  to  alienate  his  property  as 
coercion  of  wife  to  sign  separation 
agreement.  6-817. 


TXSffBER. 

As  subject  of  larceny.  5-1121. 

Question  whether  offense  of  cutting  and 
removing  timber  is  within  scope  of 
statute  punishing  larceny  of  timber 
or  of  another  statute  punishing  wilful 
cuttinK  or  removal  of  timber.  6-1121. 


TIME. 

For  taking  appeal,  see  Appeal  awd  Erkor. 
For  tax  sale,  see  Taxes. 
Of  determining  beneficiaries  under  will. 
5-456. 


Chain  of  title,  see  Chain  op  Tnu. 
Of  insured,  see  Insurance. 
Contest  of  title  to  office,  see  OFFICERS. 
Of  statute,  see  Statutes. 

lAabUity  of  attorney  passing  defecUvm 

Htle,    S-iaS0  (case  p.  138ii} . 

Refusal  of  injunction  to  prevent  trespass 
upon  real  estate  until  title  has  been 
established  in  ejeetanent.  6-1052. 


TORTS. 

Question  whether  action  is  on  contract  or 
in  tort,  see  Action  or  Suit. 

Injunction  against  tortious  acts,  see  In- 
junction. 

Pleadings  as  to,  see  Pleadings. 

AsaignahiUty  of  right  of  actton  ex  dm- 
lieto  for  injury  to  proper^  as  af- 
fected Ifv  statute.  9~iao  (case  p. 
134). 

Parent's  liability  for  torts  of  child.  &-216. 


TOWKS. 

Common-law  dedication  by  platting  hig^ 
way  in  unincorporated  town.  5-15^ 

Sight  to  purchase  waterworks  system. 
6-619. 


TRADE. 

Validity  of  contracts  in  restraint  oi  trada^ 
see  Contracts. 


TRAIN. 

Bomictde  by  firing  into,  iHthout  evpremm 
intent    to    infiiet    toiuiy.  0-00* 

f  oas0  p.  eoo) . 


TRAirSFEH. 


Of  corporate  stock,  see  Corporationsl 

Of  canse,  see  Courts. 

Of  Insurance  policy,  see  Insuraxol 


tbahsfer  tax. 


See  Taxes. 
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TBBSPAS8. 

Iniunctton  sgainrt,  see  iHjuNonoif. 

AdmiHibility  of  evidence  tinder  defend* 
anf  s  pleadings.  5-1820. 


TRESPASSEB8. 


Injury  to,  on  or  near  railroad  trael^  see 
Railroads. 

Carrier's  duty  to  treBpaaaer  on  train. 
5-951. 

Question  wliether  fall  of  trespassing  boy 
from  moving  train  'was  caused  by 
threats  of  trainman.  6-961. 

Question  for  jury  as  to  wilful  ne^igenee 
in  forcing  boy  off  moving  train.  6-961. 

Duty  of  railroad  company  undertalniMr  to 
care  tor.  injured  txespasser.  &-607. 


Dtrecttim  of  verdlat. 

Accepting  the  evidence  and  legitimate  in- 
ferences from  established  facts  most 
favorable  to  ottier  party,  on  motion 
to  direct  verdict  6^^833. 

Demnvrer  to  evldenee. 

Adopting  inferences  firom  evidence  nukst 
favorable  to  dOmurree.  6-846. 

InitrnatioBa. 

Prejudicial  error  aa  to,  see  APPEAL  and 
Ersob. 

Error  in  instruetioiu  requiring  new  trial, 
see  New  Trial. 

Limiting  to  issues  and  proof.  6-201. 
Instruction  as  to  reasonable  doubt.  6-1247. 

Verdiiot. 

Direction  at  verdict,  see  supra. 
Judgment  notwithstanding  verdict,  see 
Judgment. 

Sight  of  juror  to  testify  as  to  what  did 
or  did  not  influence  him  in  reaching 
his  conclusion.  6-1320. 


TRIA£. 

Procedure  peculiar  to  criminal  cue,  see 

Criminal  Law. 
As  to  new  trial.       New  Trial. 
Place  of,  see  Venue. 
As  to  witnesses,  see  Witnesses. 

Swffielenay  of  evidenoe  to  go  to  jury. 

Negligee;  personal  injuries.  6-1237. 

QoestiMU  of  law  amd  faet. 

Question  whether  injury  was  direct  result 

of  act  of  trainman  in  forcing  boy  off 

moving  train.  5-951. 
Question  whether  fall  of  trespassing  boy 

from  moving  train  was  caused  by 

threats  of  trainman.  6-961. 
Scope  of  authority  of  servant.  5-961. 
Duty  of  court  to  determine  whether  lan- 

Eage  used  can  fairly  be  construed  to 
ve  the  meaning  Imputed  to  it  in  the 
petition.  6-1349. 
N^ngence  of  street  railway  company 
v^ere  its  trolley  pole  is  hurled  against 
passing?  automobile,  to  injury  of  oc- 
cupant. 5-1330. 
Wilful  ncjrligence  of  trainman  in  forcing 

boy  off  moving  train.  5-951. 
Contributory  negligence  of  patron  Injured 
by  eating  of  unfit  food  in  restaurant. 
5-1100. 

Negligence  of  railway  company  in  ob- 
structing crossing  and  delayinfi;  fire 
department  in  reaching  fire.  6-1648. 

Question  of  substantial  performance  of 
contract  to  build  bridiKe.  S-1168. 

Nonsuit. 

Right  of  plaintiff  nonsuited  at  close  of 
case  to  most  favorable  inferences  de- 
ducible  from  evidence.  6-1396. 

Waiver  of  motion  for  nonsuit  6-1090. 


TBOLLET  POLE. 


Injury  to  one  other  than  paaaenger  or 
employee  fty  /oU  of.  6—1830  (eoBOs 
pp.  1880,  1838) . 

Question  for  Jury  as  to  negligence  where 
person  in  street  is  hit  by  trolley  pole 
broken  from  car.  &-1880. 

Presumption  of  negligence  from  fall  of 
troU^  pole  from  street  car»  to  ii^ary 
of  person  in  street   6-1830,  If 


TXOTBK. 


Right  to  sne  in  conversion  fbr  negligent 
performance  of  carrier's  conteact 

5-1117. 

Liability  as  for  a  conversion  of  officer 
levying  illegal  attachment  6-1607. 


TRUSTEES. 


Of  charities,  see  Charities. 
In  general,  see  Trusts. 


TRUSTS. 

Assignment  in  trust  to  pay  creditors,  tee 
Assignments  for  CBEDiroRa. 

Charitable  trusts,  see  Charities. 

Failure  of  trustee  to  make  disclosum  as 
fraud,  see  Fraud  amd  Degiot. 

Right  of  one  indebted  to  insolvent  battle 
to  set  off  depoMta  which  he  has  made 
aa  trustee.    S—S8  (case  p.  70) . 
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Turning  over  fund  to  trastee  appointed 
by  the  court  where  trastee  named  by 
author  of  trust  ia  not  competent  to 
administer  it  6-1172. 

Right  to  commit  administration  of  trust 
to  corporation  or  voluntary  asaocia- 
tiona.  6-1175. 


TYPHOID  TEVUBL. 

See  Infectious  and  Contagious  Diseases. 


VKCERTAINTT. 

Of  statutes,  see  Statutes. 


VHBUE  inrjLUEIICE. 

Talidity  of  aeparatton  agreemeni  OS  at~ 
fected  by.  ti-a27. 


UKTAIBNESS. 


VvUdUp  of  9«paraUon  ogrcewKiit  a*  of- 
feoML  by. 


UNFOinCDEII  OUHL 

Am  hrmeh  of  eovenma  of  deed.  S-'iOS^ 
raue  p.  lOSl) . 


XI H  iFORHITT. 


Of  license  tax,  see  License. 

In  taxation,  generally,  see  Tazm. 


rSAOB. 

See  Custom  and  Usage. 


1TSER. 

As  acceptance  of  dedication  of  highway. 
5-1582. 


USURY. 

NmgoUable  Inn^^ment  Zate  ok  affeetinff 
defense  of  usury.    0—1447  (eatm  p. 


VAI.UE. 


Opinion  evidence  as  to,  8e«  Evusnce. 
Duty  to  tax  according  to  value,  see  TAXB& 


VSNDOB  AHD  PUBOHAK 


Xa  saneral. 

Oral  contracts  for  land,  see  Conihacts. 
Covenants  between,  see  Covenants  and 

CWDmONS. 

Deeds,  see  Deeds. 

Sale  of  homestead,  see  Homestead^ 

Sale  under  execution  or  attachment  see 

JmooAL  Saia. 
2Ui^  and  liabilities  of  purchaser  of  land 

subject  to  mortgage,  see  MwraGAOB. 
Sale  for  taxes,  see  Taxes. 

Beepeettve  rights  of  purchasers  of  dlf' 
ferent  parcels  of  land  subject  to  oil 
and  ga»  leases.  6^1102  (case  p. 
1167). 

What  constitutes  a  marketable  title. 
6-1886. 

TaBd*r*s  lien. 

Ji^ht  of  heir  or  devIsM  fo  havm  real 

property  exonerated  from  vendor'a 
Uen  ol  expense  of  persofUil  esfale. 

Blclits  of  parties  as  to  thlvd  p«rM«a; 
bona  fide  pnroliaBeFs. 

priority  of  judgment  over  eonveyanee 
made  to  bona  fide  purohoaer  after 
heglHning  ef  term  but  prior  to  reit- 
anton  of  judgment,  d-1078  (oaee  p. 
1070). 

Notlee  of  facte  pntttng  on  inquiry.  K-Wl. 


See  Vbhow  and  Puechasbl 


VEWKHBAT.  DISEASE. 

As  ground  for  annulment  of  marriage 
dtvoree.  d-ioiojeaeep.  1013}, 


VEHUE. 

As  to  Jurisdiction  of  nonresidente  general- 
ly, see  Courts. 

What  constitutes  change  of  residence  of 
infant  within  meaning  of  statute  that 
proceedings  to  remove  disabilities  of 
minor  must  be  brought  in  tiie  county 
of  his  residence.  5-943. 
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Hflanine  of  word  "resides**  in  statute  pro< 
viduic  tiiat  proeeedingB  to  remove  dis- 
ftbilines  of  minor  ^all  be  Instituted 
in  tlte  eom^  wliere  he  resides.  6-948. 


VERDICT. 


See  Teial. 


By  insurer,  see  Insurance. 
Of  disquallflcation  of  judge,  see  Judges. 
Of  rijgrht  to  take  advantage  of  accelera- 
tion clauae  in  mortgage,  aee  Mobt^ 

QAGE. 

Of  rtght  of  heir  or  devisee  to  Kave  real 
property  eachonerated  from  lien 
thereon  at  expenee  of  personal  es- 
tate. ti-^9a. 


▼EBZFIGATXOir. 
Of  pleading,  see  Pubadiho. 


WAR. 

Aa  to  blockade,  see  Bloceadi. 


VIEW. 


WAKD8. 


Deciding  questions  on  appeal  upon  what 
appears  in  the  record  regudlesB  of 
view  bjr  Jury.  6-276. 


See  GviBUH  and  Wxaa 


▼XOLATIOH  OF  X.AW. 

#»rfs<0iH<w  •/  properfy  tmouMorlMdfly 
uaed  by  eervant  in  violating  late. 
0-4»  (9aaep.»tl), 

FreemMpMon  from,  violaHon  of  statute  of 
negUgenoe  of  railroad  eompany  in- 
terfering  with  fire  department  uhUe 
attemptino     to  ewNnffwtth 


voiiUirrEEB. 


th»^  and  Uabatty  of  one  uho  vefwilaHIy 
vndertotcea  to  care  for  injtirod 
•on.   asia  (caae  p.  007}  • 


▼OTER8  AND  EUBOnom. 

See  EifCTioNS. 


WAOEM. 


Wagering  assignment  of  insurance  policy, 

see  INSUKANCE. 


WAGES. 

Prefteenee  to,  in  assets  in  hands  erf  re- 
odver,  see  Beceivess. 


WAIVEB. 


Of  error  in  trial  court,  see  Appeal  and 
Error. 


WARRANT. 


For  extradition,  see  Extradition. 
Seareh  warrant^  see  Search  and  Sbburk 


WARRANTY. 


In  insurance  policies,  see  InsuraNci; 
Of  goods  sold,  see  Sau. 


WATERS. 


&i  seiieval. 

IMsMs  of  booNnff  and  patUng  on  intend 
lofcoo.  (eaae  p.  xoas) . 

Sorf  Me  water. 

Liabiti^  of  city  as  to  surface  water,  see 

.   HinfZCIPAL  C<«F(»UTIORB. 

Injunction  against  injury  from.  6-1623. 
Dnrertine  water  from  fta  natural  course. 

6-vm. 

Hastening  flow  oL  6-1628. 

Ri^t  of  landowner  to  Mle  his  land  into  a 

natural  channel.  6-1623. 
Right  to  concentrate  water  at  one  point 

and  discharge  it  in  a  body  on  lower 

land.  6-162^. 

PuMle  WKter  rapply. 
Municipal  purchase  or  ownership  of  water- 
.  works,  see  Municipal  Corporations. 

JNpM  to  recover  damages  from  mtmlH- 
peHity  or  water  company  for  injuries 
reeulting  from  fumUhing  tm^re 
voter.   a-i^2  (ease  p.  ta90) . 

Sufficiency  of  proof  that  city's  contaminat- 
ed water  supply  was  the  source  of 
typhoid  fever.  5-1896. 
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WAT. 

Of  necessity,  see  Easements. 


WEIGHTS  AKD  MEA8UBE8. 

ValidUy  of  statute  or  ordinance  M  to 
"containers."     ti-1098     (COtB  p. 

loeo). 

Delegation  to  municipality  of  power  to 
regulate.  6-1060. 


WELLS. 

Measure  of  damages  for  defective  per- 
formance of  contract  to  hore  gOB 
weU.    6—S40  (case  p.  3984) . 

Construction  of  contract  for  digging  of 
weU.  &-284. 


WHITE  SIJLVEBT. 

See  Pbostitution. 


WIDOW. 

Election  between  legacy  and  dower,  ms 
Wnxs. 

Crediting  an  administrator  with  money 
paid  by  him  in  good  faith  to  widow 
before  discovery  of  will.  6-61Ai 


WILLS. 

Equitable  Jurisdiction  over,  see  Equnr. 


B«TOoatlan. 

Effect  of  codicil  to  revoke  will. 


6-803. 


Probate  oonteat. 

Condition  in  will  against  contest,  see  infra. 

Compromise  or  settlement  of  eontroverey 
over  will  as  changing  mature  of  In- 
terest or  estate  under  will.  S—18S4 
(case  p.  13S1) . 

Duty  of  executors  to  present  and  seek  pro- 
bate of  will.  5-1426. 

Injunction  to  restrain  interference  with 
probate  of  will.  6-1426. 

CodioU. 

Effect  of  codicil  to  revoke  wilL  6-30S. 

Gift  made  by  codicil  as  subject  to  condi- 
tions imposed  by  the  will  on  tes- 
tamentary gifts  generally.  5-1363. 


HoloKraphio  wUL 

Applicability  of  provision  in  will  for  for- 
feiture of  interest  in  case  of  attempt 
to  contest  will,  to  subsequent  holo- 
graphic will  making  a  specific  pecu- 
niary bequest.  6-1363. 

S«t1m  and  legaey  gMerallyi  cwtaue- 

tlOB. 

Agreement  that  one'e  share  in  estate 
shall  be  equal  to  Share  of  certain 
other  person  as  affected  by  gift  to 
latter  during  UfeUme  of  decedent. 
a~t4t30  (case  p.  1420), 

Validi^  of  settlement  as  to  disposition  of 
property  received  under  will  by  the 
legatees,  heirs  at  law,  and  others  hav- 
ing pecuniary  interest  therein.  6-1426. 

Effect  of  waiver  by  widow' of  provision  in 
her  favor  on  construction  of  will. 
.5-1617.  . 

Effect  of  statutory  provision  that  all  test- 
amentary instruments  executed  by  tlie 
same  testator  are  to  be  construed  to- 
^Qier  aa  one  instrument.  6-4.363. 

Considering  circumstances  under  which 
will  was  made.  6-186. 

Intent  of  testator.  6-186,  466, 1277, 1617. 

OasoFlption  of  bmeflotavles;  who  nuv 
take. 

Meaning  of  term  "<Mue"  wfcer*  tiaed  a» 

a  word  of  purchase.  S~19ii  (case  p. 
18S). 

Right  of  <AUd  adopted  after  teatatar^m 
death  to  tafce  under  triU.  O-^ISSO 

(case  p.  1977) . 

Construing  word  "issue"  as  used  as  word 
of  purchase.  6-185. 

Meaning  of  word  "issue"  used  as  word  of 
limitation.  6-185. 

Effect  of  statute  providing  for  interpreta- 
tion of  the  word  "issue"  in  case  of  a 
devise  of  one  for  life  with  remainder 
to  his  issue,  in  case  of  a  devise  to 
one  and  his  issue.  6-186. 

Time  of  determination.  5-466. 

Partial  Inteataor. 

Effect  of  death  before  final  distribution 
by  one  to  whom  a  share  of  residue 
created  hy  widow's  election  against 
will  had  been  given.  5-1617. 

Ifatnre  of  estate  or  Interest  areated. 

Effect  of  subsequent  words  to  cut  down 
estate  in  fee  simple.  5-185. 

Construing  language  which  in  a  devise  of 
real  estate  would  create  an  estate  tail 
as  giving  an  absolute  estate  where 
the  property  is  personalty.  5-185. 

Construing  gift  to  one  and  his  issue  as  a 
limitation  giving  first  taker  estate 
tail  in  the  real  estate  and  an  absolute 
estate  in  the  personalty.  5-185. 

Bequest  to  one  and  his  issue  as  an  absolute 
gift  to  the  first  taker.  6-186. 
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Estate  of  widow  under  will  beqaeathing 
to  her  a  sum  to  be  used  by  her  durine 
her  life  and  at  her  death  to  be  divi£ 
ed  among  others.  5-1621. 

—  estate  of  gift  upon  condition. 

What  conaUtutes  contest  or  attempt  to 
defeat  tcill  within  provision  thereof 
forfeiHno  share  of  conteattng  bene- 
fieimy.   &~ia70  (case  p.  1308} , 

Strict  consfcrnetion  of  clause  of  will  -pro- 
viding  for  forfeiture  in  case  of  at- 
tempt to  contest  will.  5-1363. 

Applicability  of  provision  in  will  for  for- 
feiture of  interest  in  case  of  attempt 
to  contest  will,  to  subsequent  holo- 
graphic will  making  a  specific  pecu- 
niary bequest.  5-1363. 

Gift  made  by  codicil  as  subject  to  condi- 
tions imposed  by  the  will  on  te^ 
tamentary  gifts  generally.  G-1863. 

Burden  of  proving  good  faith  of  one  seek- 
ing to  probate  a  later  will  to  avoid 
operation  of  provision  in  the  earlier 
one  against  contest.  5-1363. 


—  interest  of  several. 

Per  stirpes  or  per  capita. 


5-185. 


—  Tested  or  contingent  Interest. 

Remainder  to  one  after  a  life  estate  to 
another  and,  if  he  be  dead»  to  his 
heirs,  as  substitutionary  rather  than 
contingent  5-466. 

Remainder  to  children  as  contingent  and 
not  vested  under  devise  to  wife  for 
life  or  until  remarriage  and  tiien  to 
testator's  children  then  living  and  the 
decedents  per  stirpes  of  snco  as  may 
be  dead.  6-466. 

Parmeatf  aeeeleratioa* 

Effect  of  premature  termination  of  pre- 
cedent estate  to  accelerate  remainder 
of  tehieh  there  is  an  alternative  euh- 
sUPutional   gift.  (ease  p. 

Xffeet  of  premature  termination  of  pre- 
cedent  estate  to  accelerate  contingetit 
remMinder.    6—473  (ca»e  p.  4eS)  . 

Failure  or  renunciation  of  the  precedent 
life  estate  given  1>y  a  will,  as  ac- 
celerating the  vesting  of  a  remainder 
limffed  thereon  where  enjoyment  is 
postponed  by  the  aliotment  of  dower 
or  the  ttflcesBtCy  of  compensating  dis- 
appointed legatees.  6—4S0  (ease  p. 
477). 

Conflict  between  doctrine  of  acceleration 
and  claim  to  compensation  of  legO' 
tees  disappointed  hy  another's  elec- 
tion against  the  will,  s—ieas  (cases 
pp.  1017,  1021). 

Definition  of  acceleration.  5-465. 
Refusal  to  apply  doctrine  of  acceleration 
to  defeat  testator's  intention.  5-465. 


Election. 

Effect  of  election  to  accelerate  remainder; 
see  supra. 

Compensation  of  legatees  disappointed 
by  another's  election  against  the  will. 
a-10SS  (cases  pp.  1017,  1091). 

Effect  of  waiver  by  widow  of  provision  in 
her  favor  on  construction  of  will. 
5-1617. 

Upon  whom  loss  caused  by  election  of 
widow  against  the  will  must  fall. 
5-1617. 

Effect  of  death  before  final  distribution 
of  one  to  whom  a  share  of  residue 
created  by  widow's  election  against 
will  had  been  given.  6-1617. 

Equitable  emiveTslon. 

Direction  to  sell  real  estate  after  death 
of  life  tenant  and  deposit  money  as 
a  devise  of  money  and  not  of  land. 

5-  456. 

Right  of  legatees  who  receive  the  cash 
payment  to  which  they  are  entitled 
under  will  to  contest  reconversion  of 
money  into  real^  by  other  devisees. 

6-  466. 

8nit  to  oonstme  will. 

Action  to  construe  teill  as  a  contest 
^tereof  witMn  provision  forfeiting 
share  of  contesting  henefictarg, 
4^1879, 


In  general  I  eompetenoy* 

Admissibility  of  testimony  in  former  suit, 
see  EvnoBNCE. 

Opinions  and  conclusions  of,  see  Etii»:nce. 

Privileged  communications  to,  see  Evi- 
dence. 

Right  of  accused  to  meet.  6-1449. 
Competency  of  attorney  as  witness  for  or 
against  client.  5-972. 

Eaamination. 

Privilege  of  accused  against  self-erlmina- 
tion,  see  Criminal  Law. 

Prejudicial  error  in  excluding  questiim  on 
cross-examination.  5-1237. 


ImpeaoUnc;  dlseredltlmc. 

Contradicting  one's  own  witness. 


6-728. 


WOMAN  SVFFBAOE. 

See  Elections. 
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Abetting.    6-786  note. 

Acceleration.  5-465. 

Acqaiescence.  6-1820. 

Act.    5-1422  note. 

Appoint.  5-1407. 

BiU.    6-1422  note. 

Children.    6-1281  note. 

Color  of  law.  5-519. 

Construction.   5-646  note. 

Contest.   5-1370  note. 

Cniel^  justifying  divorce,  see  DIVORGS 

AND  SVABATION. 

DomlcO.  5-284. 

Easement  5-440. 

Establish.   6-541  note. 

Heirs  at  law.   5-1282  note. 

Immediately  due.  5-434. 

Inducement.  6-1349. 

Inhuman  treatment.  5-710. 

Issue.  5-185;  5-195  note;  6-1281  not*. 

Law.  6-1424. 

Lawful  heirs,  fr-1281  nota. 

Legislature.    6-1420  note. 

Libel.  5-1S49. 

Malice.  6-600. 


MarkeUble  title.  5-1886. 

Ownerdiip.  5-411. 

Probable  cause.  5-1697  note. 

Publican.  6-1100. 

Public  road.  5-766b 

Reaming.  5-234. 

Besides.  5-943. 

Tax.  5-731. 

Threat  5-1283. 

Victualer.  5-1100. 

Victuals.  6-1100. 

Void.   6-1507.  1612;  6-1618  note. 


WORKMEN'S  COMPBRSATXOK. 

Compensation     to    worJemen  in^ureA 

throufflt  amolGiHg*   ^1S91  (cma»  p. 

IGIS) . 

Presumption  againat  muleidm.  ^IMO 
(case  p.  1073) . 

Burden  of  estaUlshing  claim  andw  Wvtk- 
men's  Compensation  Act  6-1678. 

Conflicting  inferences  arising  out  of  estab- 
lished facts.  6-1678. 
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